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STATE  T.  BOLLN  et  ai 
(SnpMme  Court  of  Wyoming.    Sept.  12,  1902.) 

RESBRVED  QUESTIONS— FORMING  JURY  LIST— 

COMPLBTINO  PANEL— CON8TITU- 

TIONAL  LAW. 

1.  There  is  a  proceedioe  in  which  questions 
arise  within  Rev.  St.  1899,  I  3276,  allowing 
reserred  questions  to  the  supreme  court,  where, 
a  jury  bemg  required,  the  prosecuting  attorney 
morei,  iu  a  pending  criminal  case,  to  quash  the 
jury  list,  for  invalidity  of  the  list,  and  uncon- 
stitotionality  of  the  law  for  selection  of  jurors. 

2.  Rev.  St.  1899,  §§  3387,  3390,  declaring  it 
the  daty  of  the  assessor  to  obtain  and  enter  on 
the  assessment  roll  certain  information  as  to 
qualifications  of  persons  for  jurors,  is  merely 
directory,  and  failure  to  observe  the  same  is 
not  essential  to  securing  a  legal  jury  list. 

8.  Under  Rev.  St.  1899,  §  3346,  requiring  the 
jury  commissioners  to  select  from  the  last  bs- 
seasment  roll  and  make  a  list  of  the  names  of 
an  persons  whom  they  believe  to  be  competent 
and  qualified  to  serve  as  trial  jurors,  there  is 
not  a  legal  Jury  list,  if  the  commissioners  in- 
tentionally, though  from  wrong  interpretation 
of  the  law,  omit  from  the  list  a  large  num- 
ber of  those  whom  they  believe  to  be  qualified. 

4.  Under  Rev.  St  1899,  i  8345,  requiring  the 
Jury  commissioners  to  meet  on  a  certain  day  of 
each  year  for  the  purpose  of  making  a  list  of 
persons  to  serve  as  trial  jurors  for  the  ensu- 
mg  year,  and  providing  if  they  fail  to  meet  then 
they  must  meet  as  soon  thereafter  as  practica- 
ble, where  they  meet,  but  make  an  illegal  list, 
they  may  be  required  to  meet  again  to  make  a 
new  list. 

5.  Bill  of  Rights,  {  10,  securing  to  the  ac- 
CDsed  io  criminal  pirosecutions  the  right  to  a 
"trial  by  an  impartial  juir  of  the  county,"  is 
not  violated  by  Rev.  St.  1899,  §  3346,  requir- 
ing the  jury  commissioners  to  put  on  the  jury 
list  the  names  of  all  whom  they  "believe"  to 
be  qualified  to  serve  as  jurors,  or  by  section 
3358,  providing  that  if  the  jury  panel  for  the 
term  become  exhausted  it  shall  be  completed 
from  those  on  the  jury  list  living  within  five 
miles  of  the  courthouse. 

Reserved  case  from  district  court,  Laramie 
county. 

Ehler  Bolln  and  John  Ulrlch  were  Indicted 
for  crime.  In  the  matter  of  summoning  the 
petit  jury  for  the  May  term  of  court,  1902. 
Upon  reserved  questionB. 

At  the  May  term,  1902,  of  the  district  court 
of  Laramie  county,  the  following  questions 
Trere  reserved:  "(1)  Is  chapter  109  of  the 
Scflsion  Liaws  of  1901,  purporting  to  amend 
and  re-enact  sections  3346  and  3350  of  the  Re- 

1 S.  S««  Jury,  VOL  11.  Cent.  Dig.  ii  8,  Z2». 
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Vised  Statutes  of  Wyoming  relating  to  the 
drawing  of  jurors,  and  also  amending  sections 
3351,  3352,  and  3353  of  the  Revised  Statutes 
of  Wyoming,  a  valid  law?  Or  is  it  void  for 
the  reason  that  the  bill  or  act  In  question  was 
not  signed  by  the  speaker  of  the  bouse,  in  the 
presence  of  the  house,  or  for  the  reason  that 
the  journal  of  the  bouse  of  representatlTes  of 
the  legislative  assembly  of  1901  does  not  show 
that  said  bill  or  act  was  signed  by  the  speaker 
of  the  house  in  the  presence  of  the  house? 
(2)  Is  it  necessary  that  the  county  assessor 
of  the  county  of  Laramie  should  ascertain  and 
enter  upon  the  assessment  roll  each  year  the 
information  requh-ed  by  sections  3387  and  8380 
of  the  Revised  Statutes  of  Wyoming  relating 
to  the  qualifications  of  jurors?  And  is  it  nec- 
essary that  the  chairman  of  the  t)oard  of  cotm* 
ty  commissioners,  the  county  treasurer,  and 
the  county  clerk  should  select  the  Jury  list 
only  from  the  names  of  such  persons  so  en- 
tered on  the  assessment  roll?  (3)  Is  it  neces- 
sary, under  the  provisions  of  sections  3345, 
3346,  Rev.  St  Wyo.,  and  of  the  amendment 
to  section  3346  by  chapter  109  of  the  Session 
Laws  1901,  that  the  officers  therein  named 
should  r-fke  a  list  of  all  persons  residing  in 
the  cou.:Xy  of  Laramie  as  the  list  of  trial  Ju- 
rors for  the  ensuing  year,  who  possess  the 
qualifications  for  jurors  otherwise  prescribed 
by  the  statutes  of  this  state?  Or  may  such 
officers  select  any  number  of  persons  that  they 
may  choose  to  select,  or  may  said  officers  se- 
lect only  such  persons  as  they  may  believe 
to  possess  the  qualifications  of  Jurors,  or  is 
it  incumbent  upon  said  officers  to  select  the 
names  of  all  of  the  qualified  Jurors  throughout 
the  body  of  the  county?  (4)  Does  the  list  of 
names  selected  by  the  officers  on  January  13, 
1002,  comply  with  the  provisions  of  sections 
3346,  Rev.  St  Wyo.,  as  the  same  is  amended 
by  chapter  109,  Sess.  Laws  1901?  (5)  Was  It 
within  the  constitutional  power  of  the  legis- 
lature of  this  state  to  enact  section  3346  of 
the  Revised  Statutes  of  Wyoming,  and  can  the 
legislature  of  this  state  permit  the  officers 
named  or  any  officers  to  select  as  Jurors,  or 
to  select  a  list  of  Jurors,  otherwise  than  from 
the  entire  body  of  the  county?  (6)  Can  the 
legislature  leave  It  to  the  discretion  of  any 
set  of  officers  or  any  person  or  persons  to  se- 
lect a  list  of  Jurors  at  their  own  discretion, 
or  is  it  Incumbent  upon  the  legislature^  h^ 
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qulie  Bucb  list  to  be  selected  from  the  entire 
body  of  the  county?  (7)  Are  sections  3357, 
3368,  Rev.  St.  Wyo.,  unconstitutional  for  the 
reason  that  there  Is  designated  a  flye-mlle  lim- 
it from  -which  Jurors  are  to  be  drawn  as  speci- 
fied In  those  sections,  and  has  the  legislature 
of  this  state  the  power  to  prescribe  any  limit 
within  which  Jurors  are  to  be  summoned  when 
such  limit  Is  not  coextensire  with  a  district 
ascertained  by  law?  (8)  Are  sections  3345, 
3346.  3347,  3348,  and  3340,  and  sections  3350, 
8351,  3352,  3353,  as  amended  by  chapter  109, 
Sees.  Laws  1901,  and  sections  3354,  3355,  3356, 
8359,  3360,  8362,  3363,  3364,  3365,  3366,  3367. 
3368,  3369,  3370,  3371,  3372,  3373,  3374,  3375, 
and  3376,  so  connected  with  3357  and  3358, 
Rer.  St  Wyo.,  as  to  form  a  part  of  the  same 
system,  and  can  they  be  complied  with  with- 
out also  complying  with  the  provisions  of  sec- 
tions 3357  and  3358,  and  are  they,  therefore, 
unconstitutional  and  void,  or  are  any  of  said 
sections  nnconstltntlonal  and  void,  and,  if  so, 
what  ones?  And  what  ones  are  good  and 
valid?  (9)  In  case  any  of  said  sections  are 
unconstitutional  and  void,  or  in  case  all  of  said 
sections  are  unconstitutional  and  void,  has  this 
court  the  power  to  issue  an  open  venire  di- 
rected to  the  sheriff  for  the  summoning  of  a 
petit  Jury  for  the  trial  of  cases  pending  before 
thto  court?" 

Walter  R.  Stoll,  Pros.  Atty.,  for  the  State. 
H.  Donzelman  and  H.  E.  Welnltz,  for  defend- 
ants. J.  W.  Lacey  and  T.  F.  Burke,  amid 
cnrlffi. 

CORN,  3.  (after  stating  the  facts).  At  the 
May  term  of  the  district  court  of  Laramie 
county  the  court  ordered  that  a  Jury  be  drawn 
tor  the  trial  of  causes,  and  24  Jurymen  were 
-accordingly  drawn.  In  the  manner  prescribed 
by  law,  to  constitute  the  panel  for  fbe  term. 
-On  the  same  day  the  prosecuting  attorney  for 
the  county  presented  to  the  court  a  motion, 
supported  by  his  own  affidavit,  to  quash  and 
-set  aside  the  Jury  list  for  the  year,  and  to 
■declare  void  said  list,  and  all  lists  selected 
under  the  statute  of  the  state  relating  to  the 
'ipatter  of  selecting  Jury  lists,  and  the  drawing 
and  Impaneling  of  Juries,  and  to  issue  an  open 
vfliire  for  Jurors  for  the  term;  and,  upon  the 
further  motion  of  the  prosecuting  attorney,  the 
district  court  certified  the  foregoing,  as  Impor- 
tant and  difficult  questions,  to  this  court  for 
its  decision. 

By  the  statutes  It  is  made  the  duty  of  the 
assessor  to  ascertain  from  each  male  person 
assessed  his  age,  residence,  occupation,  his 
ability  to  read  and  write  the  English  language, 
bis  citizenship,  and  other  matters  touching  his 
qualifications  as  a  Juryman,  and  enter  the 
same  opposite  his  name  upon  the  assessment 
roll.  It  Is  made  the  duty  of  the  chairman  of 
the  board  of  county  commissioners,  the  county 
treasurer,  and  the  county  clerk  to  meet  on 
the  second  Monday  in  January,  or  as  soon 
thereafter  as  practicable,  and  select  and  make 
«  list  from  the  last  assessment  roll  of  the 


names  of  all  persons  whom  they  believe  to  be 
competent  and  qualified  to  serve  as  trial  Ju- 
rors. This  list  Is  to  be  signed  by  those  offi- 
cers, and  delivered  to  the  clerk  of  the  district 
court,  and  filed  by  him  In  his  office.  The 
clerk  is  then  required  to  write  each  name  con- 
tained In  the  list  upon  a  suitable  ballot,  and 
deposit  the  ballots  in  a  box  prepared  for  the 
purpose.  This,  by  our  Jury  law.  Is  denomi- 
nated "Jury  box  number  one."  From  this  box 
the  regular  panel  of  Jurors  for  any  term  is 
drawn.  Four  other  Jury  boxes  are  also  pro- 
vided for  by  the  statute.  Box  No.  2  contains 
the  names  of  those  who  have  attended  and 
served  as  Jurymen,  and  they  are  deposited 
therein  after  the  adjournment  of  the  term  or 
session  at  which  they  served.  In  box  No.  3 
are  required  to  be  deposited  duplicate  ballots 
bearhig  the  names  of  all  persons  on  the  Jury 
list  who  reside  within  five  miles  of  the  city 
or  town  where  the  term  is  held.  From  this 
box.  If  at  any  thne  after  the  original  panel 
has  appeared  in  court  it  shall  appear  that 
enough  trial  Jurors  are  not  in  attendance,  are 
to  be  drawn  the  necessary  names  to  complete 
the  paneL  Box  No.  4  contains  the  names  of 
the  24  Jurymen  who  constitute  the  panel  for 
the  term,  and  box  No.  5  the  names  of  the  Jury- 
men sworn  In  a  iwrticular  cause. 

It  Is  contended  by  counsel  who  are  resist- 
ing the  motions  that  the  questions  certified  are 
•not  properly  before  this  court  for  its  decision, 
for  the  reason,  substantially,  that  they  have 
not  actually  arisen  hi  any  action  or  proceed- 
ing pending  In  the  district  court  within  the 
meaning  of  the  statute  providing  for  the  reser- 
vation of  questions  for  decision  by  the  su- 
preme court;  and,  bearing  In  mhid  that  the 
Jurisdiction  of  this  court  is  appellate  only  as 
to  all  the  matters  involved,  we  think  It  will 
clearly  appear  that,  as  to  some  of  the  ques- 
tions, this  court  Is  without  Jurisdiction.  But 
section  3350  of  the  Revised  Statutes  provides 
that,  whenever  the  business  of  the  district 
court  requires  the  attendance  of  a  Jury  for 
the  trial  of  cases  and  none  is  In  attendance, 
the  court  may  make  an  order  directing  a  trial 
Jury  to  be  drawn  and  summoned.  This  emer- 
gency had  arisen,  and  it  became  the  duty  of 
the  court  to  direct  the  drawing  of  a  Jury  from 
box  No.  1,  and  in  making  that  order  It  became 
necessary  for  the  court  to  Inquire  and  deter- 
mine whether  the  box  contained  a  legal  list 
of  Jurymen  from  which  the  drawhig  could  be 
made;  and,  while  the  motion  of  the  prosecut- 
ing attorney  appears  by  the  record  to  have 
been  presented  after  the  drawing  was  com- 
pleted, yet  it  was  on  the  same  day,  and  we 
think  must  reasonably  be  deemed  a  part  of  the 
same  proceeding. 

In  Michigan  a  trial  court,  upon  Its  own  mo- 
tion, had  entered  an  order  vacating  the  Jury 
lists  in  consequence  of  the  failure  of  the  re- 
turning ofllcers  to  comply  with  the  law  pre- 
scribing their  duty  in  the  premises.  It  was 
held  that  such  action  was  not  an  Improper 
exercise  of  the  powers  of  the  court,  and  It 
was  said:    "When  It  appears  that,  if  a  Jury 
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be  dn\rai.  It  cannot  stand  if  challenged.  It 
would  seem  to  be  a  proper  thing  for  the  Judge 
to  take  steps  to  procure  a  lawful  jury,  and 
that  litigants  have  not  a  right  to  insist  upon 
drawing  from  Jury  lists,  known  to  be  invalid, 
merely  because  some  party  to  an  action  has 
not  raised  the  question."  Smaltz  t.  Boyce, 
109  Mich.  382,  69  N.  W.  21.  And  in  Louisiana 
it  was  said,  in  substance,  that.  If  there  was 
an  irregolarity  In  the  matter  of  the  selection 
of  Jurors,  upon  which,  directly  or  remotely, 
were  to  be  based  all  the  findings  of  the  grand 
Juries  and  all  the  trials  before  the  petit  Juries, 
it  was  the  right  and  duty  of  the  court  to  cor- 
rect It,  and  it  was  for  the  court  to  determine 
whether  an  irr^ularity  existed,  and,  if  so, 
whether  It  was  serious  or  trifling,  and  what 
remedy  should  be  applied.  State  v.  Kellogg, 
104  La.  580,  29  South.  285. 

A  Jury  being  required,  and  the  motion  of 
the  prosecnttaig  officer  attacking  the  validity 
of  the  lists  and  the  constltutionaUty  of  the  law 
providing  for  the  selection  of  Jurors  having 
been  presented,  we  think  that  not  only  was 
there  a  proceeding  in  the  court,  within  the 
meaning  of  our  statute  concerning  the  reser- 
vatlcm  of  questions,  especially  as  the  same 
motion  was  died  in  a  pending  criminal  case, 
but  tliat  certain  questions  arose  hi  the  pro- 
ceedings for  the  present  determination  of  the 
court  We  do  not  well  see  how  the  motions 
could  be  Ignored.  A  mere  suggestion  prob- 
ably would  have  been  sufficient  to  authorise 
the  court  to  consider  and  determhie  whether 
the  law  under  which  the  lists  were  returned 
was  valid,  and  whether  the  proceedings  In  the 
matter  of  the  selection  of  Jurors  were  such  as 
to  enable  the  court,  by  a  compliance  with  the 
law,  to  secure  a  legal  Jury  for  the  term. 

Whether  section  100,  Laws  1901.  ever  be- 
came a  valid  law,  the  point  presented  in  the 
first  question  Is  waived  by  counsel,  behig  elim- 
inated from  the  discussion  by  the  fact  that 
It  Doakea  no  change  In  the  act  of  1889  with 
reference  to  the  drawing  of  a  Jury  In  term 
time,  but  merely  adds  a  provision  for  making 
the  necessary  orders  and  drawing  and  sum- 
moning the  Jury  prior  to  the  meeting  of  court. 
The  proceedhig  in  this  instance  was  in  term, 
and  was  fully  provided  for  by  the  act  of  1899, 
to  which  it  Is  conceded  the  objection  does  not 
apply.  And  so  with  the  amendment  to  section 
3316.  It  Is  explanatory  simply,  and  makes  no 
change  in  the  proceeding  provided  for  in  the 
original  act 

In  support  of  the  proposition  that  the  Jury 
box  No.  1  did  not  contain  a  legal  list  from 
which  a  Jury  could  be  drawn,  It  la  alleged  in 
the  affidavit  accompanying  the  motion  that 
the  assessor  did  not  obtain  from  persons  as- 
sessed the  informatlcn  required  by  statute 
touching  their  qualifications  for  Jury  service, 
and  that  the  assessment  roll  did  not  have 
such  information  set  down  opposite  their 
names;  that,  moreover,  the  officers  whose  duty 
It  was  to  make  up  the  Jury  list  did  not  select 
all  persons  whom  they  believed  to  be  quali- 
fied, but  np<m  the  contrary,  there  are  In  the 


county  about  800  persons  qualified  for  Jury 
duty,  while  only  192  names  were  placed  on 
the  Jury  list,  and  almost  all  of  those  from  the 
city  of  Cheyenne,  and  within  a  limit  of  five 
miles  from  It,  although  nearly  one-half  of  the 
persons  qualified  for  Jury  service  resided  In 
portions  of  the  county  outside  of  such  five- 
mUe  limit 

It  was  plainly  the  duty  of  the  assessor  to 
obtain  and  enter  upon  the  assessment  roll  the 
Information  required  by  the  statute,  and  for 
a  failure  of  duty  in  that  respect  he  was  lia- 
ble to  such  punishment  as  may  be  prescribed 
by  law.  But  by  the  great  weight  of  authority, 
and,  we  think,  for  the  better  reasons,  such 
statutes  are  held  to  be  directory  only,  and  a 
strict  compliance  with  all  their  requirements 
is  not  essential  to  the  securing  a  legal  Jury 
list.  A  construction  of  them  which  would  per- 
mit the  Incompetency  or  negligence  of  a  single 
officer  to  defeat  the  object  of  the  law,  and 
relegate  the  courts  to  a  method  of  procuring 
Juries  which  has  been  found  by  long  experi- 
ence to  be  subject  to  many  objections  and 
great  abuse,  might  in  many  cases  work  serious 
injury  to  the  public  interests.  And  the  same 
rule  of  construction  applies  also  to  statutes 
prescribing  the  duties  of  Jury  commissioners 
or  officers  who  ex  officio  act  in  that  capacity. 
State  v.  Beckey,  TO  Iowa,  370,  44  N.  W.  679; 
Same  v.  Carney,  20  Iowa,  82;  Burlhigame  v. 
Burllngame,  18  Wis.  285;  State  v.  Straub,  16 
Wash,  111,  47  Pac.  227;  12  Enc.  PI.  &  Prac 
277. 

But,  at  the  same  time,  under  the  legislation 
upon  the  subject  in  this  state,  It  is  a  neces- 
sary qualification  of  a  Juryman  that  he  must 
have  been  assessed  upon  the  last  assessment 
roll  of  the  county,  and  no  authority  is  confer- 
red upon  the  Jury  commissioners  to  make  a 
Jtuy  list  except  from  the  assessment  roll.  It 
is  also  necessarily  implied  in  the  statute  that 
the  Jury  list  shall  consist  of  the  names  on  the 
assessment  roll  of  all  persons  whom  the  com- 
missioners believe  to  be  competent  and  quali- 
fied to  serve.  And  we  think  a  substantial 
compliance  with  these  requirements  Is  neces- 
sary; that  is  to  say,  an  assessment  roll  must 
have  been  made  from  which  to  select,  the 
selection  must  be  made  from  the  names  on 
such  roll,  and  must  consist  of  substantially  all 
whom  they  believe  to  be  qualified.  We  do  not 
hold,  and  there  is  no  reason  for  holding,  that 
the  mere  absence  of  a  name  or  names  from 
the  list  which  should  properly  be  upon  It,  or 
the  presence  of  a  name  or  names  not  upon 
the  assessment  roll,  without  proof  that  such 
errors  occurred  corruptly,  would  vitiate  the 
list  But  no  authority  is  conferred  by  law 
upon  the  officers,  whom,  for  the  sake  of  con- 
venience, we  designate  as  Jury  commlsslon- 
ere,  to  arbitrarily  select  100  or  200  or  any 
other  designated  number  of  names  and  re- 
turn the  same  as  a  Jury  list  under  the  stat- 
ute. The  presumption  is  that  the  officers  per- 
formed their  duty;  but  if  it  should  be  brought 
to  the  knowledge  of  the  trial  court  by  ade> 
quate  proof  that  they  have  purposely,  either 
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from  a  mistaken  Idea  of  their  pcwera  and  du- 
ties or  otberwise,  prepared  a  list  substantially 
different  from  that  required  by  law,  In  the 
respect  that  It  Is  a  mere  selection  from  the 
names  -which  should  legally  constitute  the  list, 
and  that  there  has  been  Intentionally  omitted 
from  It  the  great  mass  of  the  names  of  those 
whom  they  know  or  believe  to  be  qualified, 
such  a  list  would  not  be  a  legal  jury  list  It 
would  be  the  duty  of  the  trial  court  to  so 
find,  and  to  refuse  to  order  that  a  panel  for 
the  term  be  drawn  from  It  From  the  very 
nature  of  the  duties  imposed  upon  the  Jury 
commisBloners,  It  is  imiKMSSIble  to  frame  an 
accurate  definition,  applicable  In  all  cases,  of 
what  would  constitute  a  substantial  compli- 
ance with  the  statute.  By  the  terms  of  the 
act  they  are  required  to  place  upon  the  list 
only  those  whom  they  believe  to  possess  the 
qnaliflcatlons  of  Jurymen.  This  language 
commits  that  question  to  their  Judgment  and 
decision,  and  It  is  no  ground  for  an  attack 
upon  a  list  so  made  up  that  others  might 
disagree  with  them  in  regard  to  the  qualifica- 
tion of  persons  whose  names  appear  In  the 
list  or  of  others  whose  names  have  been  omit- 
ted. But  It  Is  beyond  controversy  that  an 
Intentional  disregard  of  the  statute,  by  rea- 
son of  an  erroneous  interpretation  of  its  pro- 
visions or  otherwise,  cannot  be  deemed  a  sub- 
stantial compliance  with  It 

As  we  have  more  than  once  decided,  in  pro- 
ceedings of  this  character  this  court  has  no 
Jurisdiction  to  weigh  evidence  or  pass  upon 
issues  of  fact,  but  only  to  decide  questions 
of  law.  In  this  case  there  is  before  us  no 
finding  of  fact  by  the  court  below,  but  only 
an  ex  parte  affidavit  of  a  prosecuting  attor- 
ney, alleging  the  existence  of  certain  condi- 
tions. While  the  high  character  of  the  coun- 
sel making  the  affidavit  is  persuasive  of  the 
accuracy  of  his  information  upon  the  subject 
It  is  yet  merely  persuasive,  and  the  district 
court,  upon  a  bearing,  may  find  otherwise. 
In  Kelley  v.  Rhoads,  7  Wyo.  262,  61  Pac. 
593,  39  li.  R.  A.  504.  75  Am.  St  Rep.  904, 
though  there  was  an  agreed  statement  of  facts, 
we  held  that  it  was  not  competent  for  this 
court  to  decide  the  case,  but  only  to  state  its 
decision  of  the  propositions  of  law  Involved, 
and  remit  the  trial  and  decision  of  the  cause 
to.  the  district  court.  The  question,  there- 
fore, whether  the  list  in  question  is  a  legal 
and  valid  Jury  list,  is  not  properly  before  us, 
and  Is  not  decided. 

But  If  the  district  court  shall  find,  upon  an 
investigation  of  the  matter,  that  the  list  Is 
not  in  substantial  compliance  with  the  stat- 
ute, in  the  sense  Indicated  in  this  opinion.  It 
will  be  its  duty  to  quash  the  panel  of  Jurors 
drawn  from  it,  and  provide  for  a  legal  Jury,  If 
a  Jury  is  required,  for  the  trial  of  cases  at  the 
term.  . 

We  have  not  adverted  to  the  argument 
upon  the  technical  questions  whether  the  mo- 
tion in  this  case  is  a  proper  challenge  to  tbe 
array,  and  whether  such  a  challenge  Is  per- 
missible  under  our  statute,   for  the  reason 


that  in  our  opbiion,  when  It  became  neces- 
sary for  the  district  court  to  draw  a  panel 
of  Jurors  for  the  business  of  the  term,  tbe 
question  then  arose  whether  there  was  a  legal 
Jury  list  from  which  It  could  be  drawn,  and 
the  motion  and  affidavit  of  the  prosecuting  at- 
torney were  sufficient  to  put  the  court  upon 
Inquiry,  and  call  for  Its  determhiation  of  the 
question  whether  there  was  such  a  substan- 
tial departure  from  the  requirements  of  the 
statute  in  making  up  the  list  as  would  ren- 
der It  Illegal.  It  was  Incumbent  upon  the 
court  to  act  and  to  provide  Itself  with  the  nec- 
essary agencies  for  the  dispatch  of  the  busi- 
ness coming  before  It  Whether  it  acted  up- 
on its  own  motion,  or  moved  by  tbe  request 
or  suggestion  of  some  officer  or  party  Inter- 
ested In  the  business  of  the  term,  we  have  not 
deemed  very  material. 

As  before  stated,  if  tbe  district  court  should 
determine  that  this  was  not  a  legal  Jury  list 
and  quash  the  panel.  It  would  then  be  Its  duty 
to  provide  itself  with  a  Jury  for  the  term 
according  to  law.  And  the  question  presents 
itself  what  method  is  to  be  adopted  in  se- 
lecting a  panel.  The  motion  of  the  prosecut- 
ing attorney  concludes  with  a  request  that  the 
district  court  Issue  an  open  venh«  for  Ju- 
rors for  the  term,  and  the  ninth  question  re- 
served presents  the  Inquiry  whether  under  cer- 
tain conditions  the  district  court  has  the  pow- 
er to  Issue  an  open  venire.  We  think  the 
specffic  question .  reserved  has  not  arisen  In 
the  pending  proceeding  and  Is  not  before  us 
for  decision.  But  upon  others  of  the  quett- 
tlons  reserved  a  construction  of  the  statute 
becomes  necessary,  and  In  further  considera- 
tion of  the  fact  that  the  proper  transaction  of 
the  business  of  tbe  various  district  courts  of 
the  state  Is  dependent,  in  a  measure,  upon  the 
adoption  of  a  legal  and  proper  procedure  la 
procuring  a  panel  where  no  Jury  list  has  been 
returned  as  required  by  law,  we  are  perhaps 
called  upon  to  state  the  view  of  this  court  upon 
the  subject. 

By  the  great  weight  of  authority,  the  stat- 
utes prescribing  the  time  and  manner  of  per- 
forming the  duties  imposed  upon  Jury  com- 
missioners are  held  to  be  directory,  and  a 
strict  adherence  to  the  statutory  requirements 
Is  not  essential  to  support  the  regularity  and 
validity  of  the  proceedings.  And  the  lan- 
guage itself  of  our  statute  clearly  Indicates 
that  the  clause  fixing  the  time  for  making  the 
list  is  dh-ectory.  Section  3345  provides  that 
the  commissioners  shall  meet  on  the  second 
Monday  of  January  of  each  year  for  the  pur- 
pose of  making  the  list,  and  If  they  fall  to 
meet  on  that  day  they  must  meet  as  soon 
thereafter  as  practicable.  We  think  It  is 
clearly  the  legislative  intent  that  if  for  any 
reason  the  duty  is  not  discharged  at  the  time 
designated  they  may  and  ought  to  discharge  It 
afterwards;  and  we  are  very  clearly  of  the 
opinion  that  where  the  district  court  finds  that 
the  duty  has  not  been  discharged,  either  by 
a  failure  on  the  part  of  the  commissioners  to 
meet  or  if,  having  met  they  have  failed  to 
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make  the  list  as  reqnlred  by  Inw,  sncb  court 
may  call  apon  tbem  to  meet,  and  prepare  and 
return  the  list  required  by  statute.    We  are 
aware  that  the  Alabama  court  has  otherwise 
coDstmed  a  statute  very  similar  in  its  terms. 
Wells  v.  State,  94  Ala.  3,  10  South.  656.    That 
«ourt  reasons  that  there  was  no  failure  to  meet 
at  the  time  appointed  by  statute;  that  they 
^  meet  and  did  act,  but  that  their  action 
did  not  conform  to  the  law;  that  there  is  no 
proTlsion  authorizing  a  reassemblhig  of  the 
board,  and  that  their  action  at   any  subse- 
ijoent  meeting  would  be  entirely  without  au- 
thority of  law.    But  we  think  the  essential 
requirement  of  the  statute  is  not  the  meet- 
ing of  the  commissioners,  but  the  perform- 
ance of  the  duty  Imposed  upon  them.    Meet- 
ing at  the  time  designated,  and  dohig  some- 
thing else  than  what  the  law  requires,  nei- 
ther discharged  their  duty  nor  exhausted  their 
tntborlty   under  the  statute.    In   New   York 
the  statute  (Code  Civ.  Proc.  {  1036)  provided 
that  the  officers  "must  meet  on  the  first  Mon- 
day of    July    •    •    •    for   the   purpose   of 
making  a  list  of  persons  to  serve  as  trial  ju- 
rors.   •     •    •    If  they  fall  to  meet  on  the 
day  specified  in  this  section,  they  must  meet 
as  soon  thereafter  as  practicable."    The  courts 
say:     "It  is  true  these  officers  made  an  at- 
tempt  to  discharge  their  duty   at   the  time 
designated  by  the  Ciode,  but  they  failed  to  do 
so;  they  did  not  follow  the  provisions  of  the 
statute.    As  soon  as  they  discovered  that  they 
had  failed  in  this  regard,  they  again  proceed- 
ed to  discharge  their  duty  under  the  statute, 
and  we  think  that  they  succeeded  in  doing  this 
by  the  lists  that  they  made  and  filed  on  the 
llth  of  December,  and  that  the  jurors  com- 
posing such  lists  were  properly  selected,  and 
that  they  became  the  jurors  of  the  county  at 
large,  from  which  panels  of  trial  jurors  are 
propo'ly  drawn."    People  v.  Wennerholm,  166 
N.  Y.  577.  60  N.  E.  263.    In  Florida  the  stat- 
tite  (Laws  1879,  c.  8123,  |  1)  provided  "that 
the  iKtard  of  county  commissioners,  at  a  meet- 
ing to  be  held  the  first  week  in  January  of 
each  year,  or  as  soon  thereafter  as  practicable, 
shall  select  from  the  list  of  registered  voters 
In  tbelr  respective  counties  and  make  out  a 
list  of  three  hundred  persons  properly  quali- 
fied to  serve  as  jurors."    It  appeared  that  the 
list  was  not  made  out  untfl  the  6th  day  of 
July.     The  court  say  it  was  the  duty  of  the 
county  commissioners  to  act  in  such  matters 
at  the  January  meeting,  but  should  they  fall 
to  do  so  It  would  be  competent  for  them  to 
make  the  selection  at  a  subsequent  meeting. 
Reeves  v.  State,  29  Fla.  535,  10  South.  903. 
And,    by    the    general    trend    of    authority, 
sncb   statutes  are  not  mandatory  as   to  the 
time  when  the  duty  shall  be  performed.     In 
a    Michigan   case   It   was    objected    that   the 
time  of  makhig  the  list  from  which  the  ju- 
rors were  drawn  varied  from  the  statutory 
time  in  almost  every  Instance.    Judge  Cooley 
in  ddlverlng  the  opinion  of  the  court  said: 
'^Tbere  is  nothing  in  this  reason.    The  time 
for  returning  the  list  was  of  no  importance 


to  parties  litigant  The  statute  named  a  time 
when  it  would  be  convenient  to  make  it,  be- 
cause the  supervisor  and  clerk  would  then  be 
together  on  business;  but  a  list  made  earlier 
or  later  would  be  equally  good,  for  nothing 
depended  on  the  time."  Thomas  v.  People, 
39  Mich.  310.  And  the  adjudged  cases  are 
generally  to  this  effect  12  Enc.  PI.  &  Prac. 
277. 

Questions  5,  6,  7,  and  8  present  the  inquiry 
whether  the  provision  authorizing  the  ofllcers 
named  as  jury  commissioners  to  select  a  list 
of  jurors  is  In  violation  of  section  10  of  the 
bill  of  rights  securing  to  the  accused  in  crim- 
inal prosecutions  the  right  to  a  "trial  by  an 
impartial  jury  of  the  county  or  district  In 
which  the  offense  is  alleged  to  have  been  com- 
mitted," and  also  whether  the  provisions  for 
completing  the  jury  panel  by  drawhig  from 
box  No.  3,  which  contains  only  the  names  on 
the  jury  list  of  those  who  reside  within  five 
miles  of  the  city  or  town  where  the  court  is 
held,  is  in  violation  of  the  same  section.  It 
Is  urged  that  this  court  has  no  jurisdiction  to 
consider  and  decide  the  latter  question,  be- 
cause In  these  proceedings  It  has  not  yet  be- 
come necessary,  and  may  not  become  neces- 
sary at  all,  to  have  recourse  to  box  No.  8, 
and  that  therefore,  it  has  not  arisen  within 
the  meaning  of  the  statute.  But  the  question 
is  also  asked  whether  this  provision  Is  so  in- 
volved as  a  part  of  the  plan  of  procuring 
juries  under  the  statute  that  if  it  should  be 
declared  unconstitutional,  other  sections  would 
become  inoperative,  and  the  entire  method  de- 
vised by  the  legislature  for  the  purpose  de- 
feated. And  we  are  of  the  opinion  that  at 
least  such  confusion  would  result  in  the  pro- 
cedure that  a  consideration  by  us  of  the  con- 
stitutional question  cannot  well  be  avoided. 

It  Is  contended,  as  we  understand,  that  the 
constitution  guaranties  to  a  person  accused  of 
crime  a  common-law  jury,  and  that  a  com- 
mon-law jury  must  be  selected  from  jurors 
combig  from  all  parts  of  the  county;  that, 
therefore,  our  statute  authorizing  certain  offi- 
cers to  make  a  jury  list  containing  only  the 
names  of  persons  In  the  county  whom  they  be- 
lieve to  be  competent  and  qualified  is  uncon- 
stitutional and  void;  and  that  the  sections  pro- 
viding for  jury  box  No.  8,  which  shall  con- 
tain only  the  names  of  those  selected  who  re- 
side within  the  five-mile  limit  and  for  com- 
pleting or  filling  the  panel  by  drawing  from 
that  box,  are  unconstitutional  and  void  for 
similar  reasons. 

We  think  it  Is  well  settled  that  in  order  to 
constitute  a  jury  of  the  county  or  from  the 
body  of  the  county,  it  is  not  necessary  that 
the  Jiury,  or  the  list  from  which  it  is  drawn, 
should  be  selected  from  all  parts  of  the  coun- 
ty. Originally,  in  England,  the  king's  courts 
sat  at  times  and  places  suited  to  his  con- 
venience and  pleasure.  The  burden  to  liti- 
gants of  being  compelled  to  follow  the  king's 
progresses  throughout  the  country  had  become 
so  great  that,  under  the  provisions  of  Magna 
Charta,  the  seat  of  court  of  common  pleaa 
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was  fixed  at  Westminster,  and  assizes  were 
required  to  be  beld  In  tbe  different  counties. 
The  Jury  was  originally  required  to  come 
from  tbe  vicinage  where  the  crime  was  char- 
ged to  have  been  committed,  but  tbe  incon- 
veniences arising  by  reason  of  tbe  bias  or 
prejudice  of  Jurymen  acquainted  with  the 
persons  concerned  and  familiar  with  tbe  facts 
of  the  transaction  became  so  great  that  Jurors 
from  any  part  of  the  county  were  deemed  to 
be  of  the  vicinage  and  competent  in  that  re- 
spect; and,  from  all  the  information  we  can 
obtain  from  the  decisions,  the  right  to  a  trial 
by  a  Jury  of  the  county,  or  from  the  body  of 
the  county,  was  not  that  the  accused  was  en- 
titled to  choose  a  jury  from  all  the  inhabit- 
ants or  all  the  qualified  Jurymen  of  the  coun- 
ty, but  the  purpose  was  that  he  should  not 
be  subjected  to  the  evils  of  being  taken  to  a 
distant  place  for  trial,  or  of  being  compelled 
to  submit  to  a  trial  before  a  Jury  composed 
of  residents  of  another  county.  Thomp.  &  M. 
Jnries,  |  66;  U.  S.  v.  Ayres  (D.  C.)  46  Fed. 
6S1.  As  said  in  a  Minnesota  case:  "Tbe 
words  'de  corpore  comltatus,'  from  the  body 
of  the  county,'  'of  the  county,'  'of  the  vici- 
nage,' as  they  appear  in  English  statutes  and 
in  American  constitutions  and  laws,  mean  no 
more,  as  applied  to  Jurors,  than  that  they 
must  come  from  some  part  of  tbe  given  coun- 
ty. Sir  Matthew  Hale  says  that  Jurors  are  to 
be  de  viclneto';  but  tbis  is  not  necessarily  re- 
quired, for  they  of  one  side  of  the  county  are 
by  law  de  viclneto  to  try  an  offense  of  tbe 
other  side  of  the  county.  2  Hale,  P.  C.  264." 
State  V.  Kemp.  34  Minn.  63,  24  N.  W.  351. 

And  we  think  that  the  courts  generally  take 
substantially  the  same  view  of  the  subject. 
In  New  York  there  was  an  act  providing  for 
a  special  Jury  In  counties  having  a  certain 
population,  for  the  method  of  selecting  such 
special  Juries,  and  also  creating  a  special  Jury 
commissioner  and  prescribing  bis  duties.  Tbe 
claim  of  counsel  was  that  the  act  was  un- 
constitutional in  not  providing  that  the  Jury 
should  be  drawn  from  the  body  of  the  coun- 
ty. The  court  say  the  constitution  does  not 
require  the  placing  upon  the  lists  of  every 
qualified  Juror  In  the  county;  that  the  body 
of  the  county  Is  but  a  generic  term,  applied 
to  the  representation  of  tbe  citizens  of  the 
vicinage  embodied  In  the  lists  of  qualified  Ju- 
rors selected  by  officers  appointed  by  law. 
People  V.  Dunn,  31  App.  Dlv.  140,  52  N.  Y. 
Snpp.  968.  The  case  was  afterwards  beard 
In  the  court  of  appeals,  and  the  objection  that 
the  act  delegated  Judicial  powers  to  the  spe- 
cial jury  commissioner  to  determbie  the  quali- 
fications of  jurors  more  fully  considered. 
They  say  that  tbe  constitution  does  not  se- 
cure to  the  defendant  any  particular  mode  of 
Jury  trial,  nor  any  particular  method  of  Jury 
selection;  that  the  constitutional  provision  car- 
ried no  limitation  of  or  restriction  upon  the 
legislative  power,  except  as  to  tbe  right  guar- 
antied, viz.,  a  Jury  trial  in  all  cases  In  which 
It  bad  been  used  before  the  adoption  of  tbe 
constitution.    157  N.  Y.  532,  52  N.  B.  672,  43 


L.  R.  A.  247.  In  Louisiana  a  statute  exempt- 
ed the  inhabitants  of  tbe  parisb  residing  on 
the  west  side  of  a  certain  river  and  bayou 
from  serving  as  Jurors.  It  was  objected  that 
tbe  act  was  In  violation  of  the  constitution. 
In  that  It  deprived  the  accused  of  a  trial  by 
an  Imiwrtlal  Jury  of  the  vicinage.  The  court 
say  it  has  never  been  doubted  that  the  legis- 
lature could  prescribe  the  legal  qualifications 
of  jurors,  and  that  no  good  reason  can  be  as- 
signed why  they  may  not  exercise  tbe  same 
right  as  respects  territory.  State  v.  Jones,  8 
Rob.  682.  By  the  constitution  of  the  United 
States  (Amend.,  art  6),  it  is  declared  that 
"In  all  criminal  prosecutions  the  accused  shall 
enjoy  tbe  right  to  a  speedy  and  public  trial 
by  an  impartial  Jury  of  the  state  and  district 
wherein  tbe  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  as- 
certained by  law."  Yet  section  802,  Rev.  St 
U.  8.,  which  provides  "that  Jurors  shall  be  re- 
turned from  such  parts  of  tbe  district  from 
time  to  time,  as  tbe  court  shall  direct,  so  as 
to  be  most  favorable  to  an  Impartial  trial,  and 
so  as  not  to  Incur  an  unnecessary  expense,  or 
unduly  burden  tbe  citizens  of  any  part  of  tbe 
district  with  such  services,"  has  been  up- 
held, and  tbe  practice  of  selecting  Jurors  from 
particular  parts  of  tbe  district  to  the  exclu- 
sion of  others  approved.  U.  S.  t.  Stowell,  2 
Curt  C.  C.  163,  Fed.  Cas.  No.  16.409;  State 
V.  Kemp,  supra.  So,  in  tbe  territories,  a  jury 
summoned  under  the  territorial  laws  from 
only  one  county  In  tbe  district  has  been  bdd 
to  be  a  Jury  ftom  the  vicinage  In  the  trial  of 
causes  arlshig  under  the  laws  of  the  United 
States,  although  tbe  crime  Is  charged  to  have 
been  committed  bi  another  county  of  the  dis- 
trict U.  S.  V.  Mays,  1  Idaho,  763.  Author^ 
Ities  upon  this  proposition  might  be  multiplied 
indefinitely  If  It  were  deemed  necessary. 

Moreover,  as  stated  in  State  v.  Kemp,  supra, 
there  seems  to  be  no  case  squarely  adjudicat- 
ing the  unconstitutionality  of  a  law  or  prac- 
tice in  accordance  with  which  a  Jury  for  a 
court  possessing  county  Jurisdiction  Is  select- 
ed from  one  or  more  parts  of  the  county  to 
tbe  exclusion  of  tbe  rest  Shaffer  v.  State,  1 
How.  (Miss.)  238,  Is  cited,  as  we  understand, 
in  support  of  the  proposition.  But  it  does  not 
seem  to  have  been  so  regarded  by  the  supreme 
court  of  that  state;  for  In  a  later  case  It  was 
objected  that  the  drawing  of  a  special  venire 
from  a  box  containing  360  names  selected 
and  furnished  by  tbe  board  of  supervisors,  un- 
der a  statute  giving  them  that  power,  abridged 
the  constitutional  right  of  the  prisoner  to  "be 
allowed  bis  chance  with  all  the  qualified  per- 
sons in  tbe  county."  The  court  say  this  as- 
signment of  error  is  without  merit;  that  the 
constitution  of  that  state  entitles  the  accused 
to  a  trial  by  an  Impartial  Jury  of  tbe  county, 
but  It  Is  left  to  the  legislature  to  prescribe  the 
qualifications  of  jurors  and  to  regulate  the 
mode  of  obtaining  a  jury  of  the  county;  and 
that  the  mode  provided  by  tbe  Code  Is  free 
from  constitutional  objection.  No  reference 
is  made  to  tbe  case  in  1  How.      Cooper  v.  State, 
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58  Miss.  267.  Zanone  T.  State,  9T  Tcnn.  101, 
3C  S.  W.  711,  35  L.  B.  A.  556,  is  also  relied 
npon,  as  we  understand,  as  supporting  the 
proposition  that  a  statute  providing  tor  pro- 
curing a  jury  from  a  designated  portion  of 
the  county,  to  the  exclusion  of  another  por- 
tion. Is  in  violation  of  the  constitution.  But, 
irUle  there  Is  some  reference  in  the  opinion 
to  the  constitutional  guaranty  of  the  right  to 
a  trial  by  a  jury  from  the  body  of  the  coun- 
ty, we  think  nothing  more  -was  decided  than 
tbat  the  method  adopted  for  securing  a  Jury 
in  that  case  was  In  violation  of  the  law  of 
the  state  upon  the  subject.  And  the  court 
say  that  the  decision  In  Ellis  v.  State,  92  Tenn. 
85.  20  S.  W.  500,  where  it  Is  held  that  "if  the 
Jury  Is  made  up  of  citizens  of  any  part  of 
the  coonty  who  are  otherwise  qualified  the 
requirement  of  the  constitution  Is  compiled 
with,"  has  no  application  to  the  case.  And 
we  think  none  of  the  cases  cited  go  further 
tban  to  decide  that  a  Jury  obtained  In  violation 
of  the  method  prescribed  by  law  Is  not  a  legal 
Jury.  They  are  not  authority  upon  the  mat- 
ters under  Investigation  in  this  inquiry. 

Upon  the  other  hand,  the  cases  other  than 
those  already  referred  to  are  quite  numerous 
which  sustain  the  views  we  have  expressed, 
among  them  the  following:  Oardiner  v.  Peo- 
ple, 6  Park.  Cr.  B.  191;  U.  8.  v.  Wan  Lee  (D. 
C.)  44  Fed.  707;  State  v.  Arthur,  39  Iowa,  631; 
TJ.  8.  T.  Ghaires  (C.  C.)  40  Fed.  820;  State 
T.  Slover,  184  Mo.  607,  36  8.  W.  50;  Copp  v. 
Henniker,  65  N.  H.  179,  20  Am.  Bep.  194; 
Trimble  v.  State,  2  G.  Greene,  404;  Colt  v. 
Bres,  12  Conn.  243. 

It  Is  also  to  be  observed  that  a  number  of 
states  have  provisions  similar  to  what  is 
known  as  the  flve-mlle  Jury  box  under  our 
system;  as,  for  Instance,  Montana,  from  which 
our  act  was  taken;  New  York,  which  provides 
that  Jurors  In  certain  cases  shall  be  taken 
from  the  city  or  town  in  which  the  court  Is 
held;  and  South  Carolina,  which  has  a  provi- 
sion that  under  certain  circumstances  the  panel 
■ball  be  filled  from  Jurors  residing  within 
seven  miles  of  the  town  where  the  court  Is 
held.  Indeed,  the  provision  hi  numerous  Ju- 
risdictions for  filling  panels  from  the  bystand- 
ers by  no  means  meet  the  requirement  that 
the  jury  shall  come  from  the  body  of  the  coun- 
ty, if  such  requirement  is  to  be  construed  as 
Insisted  upon  by  the  prosecuting  attorney  In 
this  case.  Yet  snch  provisions  have  never 
been  snccessfolly  attacked,  so  far  as  we  have 
been  able  to  ascertain. 

It  la  also  to  be  observed  that  the  provisions 
of  the  present  statute,  in  the  particulars  to 
which  objection  Is  made,  are  not  new  In  the 
legislation  of  this  state  and  territory.  By  the 
laws  In  force  at  the  Bevlslon  of  1887  it  was 
made  the  duty  of  the  board  of  county  com- 
missioners to  select  200  persons  for  Jury  duty, 
and  they  were  forbidden  to  choose  any  who 
served  as  jurors  at  the  preceding  term  of  the 
district  court,  and  any  who  appeared  from  the 
assessment  books  or  were  otherwise  known  to 
be  dlsqnallfled;  and,  furthermore,  when,  by 


reason  of  there  being  no  panel,  or  the  panel 
being  incomplete,  it  became  necessary  to  draw 
names  from  the  list,  and  any  person  drawn 
resided  at  such  a  great  distance  from  where 
the  court  was  held  that  it  was  deemed  bn- 
practlcable  or  Inconsistent  with  the  public  In- 
terest to  summon  him,  the  court  was  author- 
ized to  direct  that  he  be  not  summoned,  and 
its  finding  upon  that  subject  was  made  con- 
clusive. The  purpose  of  the  latter  provision 
was  evidently  the  same  as  that  sought  to  be 
accomplished  by  the  "flve-mlle  jury  box"  of 
the  present  law,  and  its  efFect  was  the  same 
in  depriving  the  accused  of  a  trial  by  a  jury 
drawn  from  the  body  of  the  county  in  the 
sense  insisted  upon  by  the  prosecuting  attor- 
ney. 

With  reference  to  the  specific  objection  that 
the  statute,  when  it  requires  the  commission- 
ers to  make  a  list  of  the  names  of  all  per- 
sons whom  they  "believe"  to  be  competent,  is 
unconstitutional  because  the  selection  is  left 
to  the  discretion  of  those  oflicers,  and  is  there- 
fore not  from  the  body  of  the  coimty,  not 
much  need  be  said.  The  constitution  does  not 
point  out  the  method  by  which  jurors  shall 
be  selected,  and,  as  a  matter  of  necessity.  It 
must  be  provided  for  by  the  legislature  If 
the  common-law  method  Is  to  be  abandoned. 
It  cannot  be  claimed  that  a  person  accused 
of  crime  has  any  constitutional  right  to  any 
particular  method  of  selecting  a  jury.  He  Is 
entitled  only  to  an  Impartial  Jury  of  the  coun- 
ty, and,  within  those  constitutional  limitations, 
the  legislature  may  define  the  qualifications  of 
jurors,  make  such  regulations  as  It  may  deem 
wise  to  determine  who  are  qualified,  and  pro- 
vide for  their  selection  and  attendance.  It  is 
conceded  In  the  argument  that  If  the  officers 
were  required  to  select  from  the  assessment 
roll  the  persons  possessing  the  qualifications  of 
jurors  there  could  be  no  objection  to  the  stat- 
ute upon  this  ground.  No  distinction  is  pos- 
sible between  the  two  propositions.  Some  offi- 
cer or  body  of  officers  must,  of  necessity,  de- 
termine the  preliminary  question  who  are 
proper  persons  to  be  enrolled  upon  the  list 
of  jurymen,  and  they  can  only  perform  that 
duty  by  enrolling  those  whom  they  "belies" 
to  possess  the  qualifications  prescribed  by  law. 
At  the  common  law  the  duty  was  imposed  up- 
on the  sheriff,  and  under  any  system  some 
officer  or  body  of  officers  must  be  charged 
with  It. 

It  may  be  said  in  concluslnn  that  one  evi- 
dent and  prorohient  purpose  of  the  statute  is 
to  avoid  the  evils  which  experience  has  shown 
to  attend,  in  many  cases,  the  issuance  of  an 
open  venire.  Under  the  method  prescribed, 
an  open  venire  to  complete  a  trial  jury  can 
never  Issue  until  not  only  the  panel  for  the 
term,  but  also  jury  box  No.  3,  is  entirely  ex- 
hausted. And  It  would  seem  that  for  com- 
pleting the  panel  for  the  term  an  open  venire 
can  never  issue  under  any  circumstances;  for 
the  first  four  boxes  are  intended  to  contain 
the  names  of  all  the  qualified  Jurors  of  the 
county.    From  those  bpxes  the  regular  panel. 
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when  Incomplete,  Is  at  all  times  to  be  filled, 
and  the  open  venire  Is  thus  eliminated  from 
the  system. 

Recurring  to  a  matter  already  adverted  to 
In  a  former  part  of  this  extended  opinion,  the 
jnry  commissioners,  while  officers  of  the  coun- 
ty,  elected  by  the  people,  are  also  an  aid  and 
agency  of  the  court  for  the  transaction  of 
much  of  its  most  Important  business,  and  as 
such  are  under  its  dh-ectlon  and  control.  In 
re  Brenner  (Sup.)  73  N.  Y.  Supp.  689;  Ken- 
nedy V.  Railroad  Co.,  18  Utah,  325,  54  Pac. 
9S8.  The  district  court  Is  one  of  general  com- 
mon-law jurisdiction,  and  has  inherent  power 
to  provide  the  necessary  agencies,  such  as  Ju- 
ries and  the  like,  for  transacting  Its  business 
according  to  law.  Insurance  Co.  v.  Nelson.  75 
HI.  552.  And,  bearing  in  mind  the  evident 
purpose  of  the  statute  to  eliminate  the  open 
venire  from  the  Jury  system  of  the  state,  we 
think  when  it  appears  to  the  court  that  the 
Jury  commissioners  have  failed  In  the  per- 
formance of  their  duty  substantially,  and  so 
as  possibly  to  Incumber  the  execution  of  the 
law  according  to  Its  spirit  and  purpose,  we 
are  of  the  opinion  that  It  Is  in  the  power  of 
the  court  to  require  the  commissioners  to  per- 
form their  duty,  and  return  a  list  such  as  the 
law  requires.  If  there  should  be  no  legal  ob- 
jection to  the  list  returned  other  than  that  it 
is  incomplete,  there  seems  to  be  no  reason  why 
it  should  be  quashed  or  set  aside,  but  it  should 
be  completed  to  comply  with  the  law. 

It  will  be  observed  that  under  the  system 
outlined  in  the  statute  the  original  drawing 
for  the  panel  for  the  term  is  in  all  cases  ob- 
tained from  the  list  contained  In  box  No.  1, 
taken  from  the  entire  mass  of  Jurors  In  the 
county,  and  never  from  the  flve-mlle  Jury  box; 
thus  preserving,  out  of  abundant  caution,  any 
possible  right  of  a  defendant  to  a  Jury  from 
the  whole  body  of  Jurymen  in  the  county, 
and  the  flve-mlle  Jury  box  is  only  resorted  to 
In  completing  the  panel  or  in  obtaining  a  Jury 
for  the  trial  of  a  particular  cause. 

It  Is  believed  that  all  the  questions  properly 
before  us  for  decision  have  been  sufficiently 
answered.  An  answer  to  questions  8  and  9 
becomes  unnecessary,  for  the  reason  that  we 
bcM  the  sections  designated  to  be  valid,  and 
not  In  violation  of  the  constitution. 

POTTER,  C.  J.,  and  KNIGHT,  J.,  concur. 


ALLEN  et  al.  v.  McKAY  &  CO.  et  al.    (S.  F. 
2,272.) 

(Supreme  Court  of  California.    Aug.  28,  1902.) 

ADVEnSE    POSSESSION— TAXES— ASSESSMENT- 
TIME— HARMLESS    ERROR— INSTRUC- 
TIONS—PRESUMPTIONS. 

1.  Code  Civ.  Proc.  S  321,  provides  that  In 
every  action  for  the  recovery  of  real  property 
the  person  estiiMisliing  legal  title  is  presumed 
to  have  been  iiossessed  thereof  within  the  time 
required  by  law,  and  the  occupation  of  the 
property  by  any  other  person  Is  deemed  to 
have  been  in  subordination  to  the  legal  title, 
unless   there   has   been   adverse   possession  for 


five  years.  Beld,  that  where.  In  a  suit  to  re- 
cover realty  claimed  by  defendant  by  adverse 
possession  by  herself  and  predecessors,  there 
was  evidence  sufficient  to  overcome  the  pre- 
sumption in  favor  of  plaintiff  raised  by  the 
statute,  but  one  witness  testified  that  one  of 
defendant's  predecessors,  in  answer  to  a  di- 
rect question  by  plaintiff's  attorney,  stated  he 
did  not  claim  title,  and  accepted  a  license  to 
use  the  land,  and  it  appeared  that  another 
predecessor  also  disclaimed,  the  jury  were  jus- 
tified in  finding  that  defendant's  predecessors 
held  in  subordination  to  plaintiff's  title. 

2.  Code  Civ.  Proc.  §  326,  provides  that  when 
the  relation  of  landlord  and  tenant  has  exist- 
ed the  possession  of  the  tenant  is  deemed  the 
possession  of  the  landlord  until  the  expiration 
of  five  years  from  the  time  of  the  last  payment 
of  rent,  though  the  tenant  may  have  claimed 
to  hold  adversely.  Held,  that  where  one  hold- 
ing land  jointly  with  others  in  subordination 
to  the  title  of  the  owner  secures  a  deed  from 
the  others  of  their  interests,  it  will  not  l>e  pre- 
sumed that  she  then  set  up  an  adverse  claim, 
or  that  the  character  of  her  possession  was 
changed. 

3.  Where  land  was  claimed  by  adverse  pos- 
session, and  the  only  evidence  of  actual  ad- 
verse possession  was  testimony  of  defendant's 
superintendent  that  "we  claimed  title  to  the 
land  in  defendant,"  the  evidence  was  insuffi- 
cient. 

4.  Where  on  appeal  a  question  has  been  held 
to  have  been  one  for  the  jury,  and  on  a  second 
trial  the  jury,  on  the  same  and  additional  evi- 
dence in  support  of  their  prior  finding,  have 
found  the  same  way  as  before,  the  finding  can- 
not be  questioned. 

5.  A  blank  form  of  the  statement  under  oath, 
required  of  owners  of  property  by  Pol.  Code,  } 
3629,  unsigned  by  them,  on  which  is  written 
an  unsigned  memorandum  containing  a  descrip- 
tion of  the  property,  and  under  the  head  of 
"Value  of  Real  Estate"  the  figures  "20,000." 
and  under  that  of  "Value  of  Improvements" 
the  figures  "800,"  the  dollar  mark  not  appear- 
ing, '  did  not  constitute  an  assessment  of  the 
property,  which  could  be  effected  only  by  the 
insertion  In  due  form  in  the  completed  assess- 
ment book,  and  the  certification  of  the  latter 
by  the  assessor,  as  required  by  section  3652. 

6.  Pol.  Code,  {  3650,  relative  to  taxation,  pro- 
vides land  shall  be  described  in  the  asses.<:raent 
book  by  township,  range,  section,  or  fractional 
section,  and,  when  not  a  congressional  division 
or  subdivision,  b^  metes  and  bounds,  or  other 
identifying  description.  Held,  that  a  descrip- 
tion by  township,  range,  and  section,  in  con- 
nection with  official  surveys  and  plats,  was 
sufficient. 

7.  Code  Civ.  Proc.  {  437,  provides  an  answer 
must  contain  a  denial  of  the  allegations  of  the 
complaint  and  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim.  Eeld, 
that  in  a  suit  for  possession  of  realty  a  claim 
of  title  by  prescription,  in  order  to  be  taken  ad- 
vantage of,  should  be  pleaded. 

8.  Where  in  a  suit  to  recover  possession  of 
land  defendant  claims  title  by  prescription,  but 
there  is  no  evidence  of  an  adverse  claim,  her 
user  is,  under  Code  Civ.  Proc,  §  321,  to  be  pre- 
sumed in  subordination  of  plaintiff's  title. 

9.  The  presumption  is  not  defeated  by  a  deed 
to  defendant  wnich  conveyed  not  an  easement, 
but  the  title,  taken  in  connection  with  circum- 
stances tending  to  show  the  deed  not  bona  fide. 

10,  Where  defendant  claimed  by  adverse  pos- 
session, bat  it  appeared  she  had  not  paid  taxes 
as  required,  refusal  of  instructions  as  to  ad- 
verse possession  were  harmless. 

11,  Defendant  in  a  suit  to  recover  possession 
of  lond  claimed  an  easement,  and  the  court 
instructed  that  the  casement  could  only  be  sus- 
tained by  proof  of  adverse  possession  for  five 
years,  and  that,  to  have  been  adverse,  it  must 
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hare  been  asserted  under  a  claim  of  title  with 
knowlptljte  and  acquiescence  of  plaintiff.  Beld, 
tkat  the  iastmction  was  not  misleadine  in  con- 
aection  with  the  following  instruction,  in  which 
uie  tuui-t  charged  that  it  io  nut  necessary  to 
prore  actual  knowledge;  but  is  sufficient  if  the 
adverse  claim  made  and  the  facts  were  such 
that  the  plaintiffs  ought  to  have  known  of  their 
existence. 

12.  Where,  in  a  suit  to  recover  possession  of 
land  used  by  defendant's  grantors,  in  connection 
with  their  mill  for  booming  purposes,  the  de- 
fendant claimed  by  adverse  possession  of  the 
gtanton.  whose  d^  to  defendant  was  of  the 
mill  and  "appurtenances,"  it  was  not  error  to 
refnie  to  permit  defendant  to  prove  that  mills 
are  naually  conducted  with  booms,  and  that 
their  ase  is  customary;  there  l>eing  no  ques- 
tion as  to  the  fact  that  the  land  in  dispute  was 
nted  with  the  mill  in  such  a  way  that,  assum- 
ing it  to  have  been  owned  by  the  owners  of 
the  mill,  or  in  their  adretse  possession,  it 
would  have  been  appurtenant  thereto. 

13.  Remarks  of  counsel,  which  the  jury  were 
Instmcted  to  disregard,  are  no  ground  for  re- 
versal. 

Department  2.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  Aaron  C.  Allen  and  others  against 
McKay  &  Co.  and  others.  From  a  Judgment 
for  plaintiffs,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.    Affirmed. 

Mastlck.  Belcher  &  Mastick,  for  appel- 
lants. Knight  &  Ueggerty,  Geo.  0.  Sargent, 
8.  M.  Buck,  and  J.  F.  Coonan,  for  respondents. 

PKR  CURIAM.  This  is  an  appeal  from  a 
judgment  for  the  plaintiff  In  an  ejectment 
nilt,  and  from  an  order  denying  the  defend- 
ants' motion  for  a  new  trial.  The  case  was 
before  this  court  on  a  former  appeal  by  the 
defendants,  resulting  in  a  decision  In  their 
favor,  reported  120  CaL  333,  334,  52  Pac. 
828,  to  wbicb  reference  may  be  made  for  tbe 
tacts  of  tbe  case.  To  the  statement  there  giv- 
en it  most  be  added  that  the  Occidental  Mill 
Company  was  originally  the  property  of 
Evans  A  Co.,  then  of  McKay  &  Co.  (composed 
of  Allen  McKay,  Connick,  and  Sinclair;  the 
interest  of  the  first  being  three-fourths,  of  the 
second  three-eighths,  and  of  the  third  one- 
elghtb),  and  then  of  the  original  defendant 
Rebecca  McKay  (grantor  of  the  present  de- 
fendant, McKay  &  Co.),  who,  upon  the  death 
of  McKay,  as  his  widow,  had  succeeded  to 
his  interest,  which  was  distributed  to  her 
May  27,  1887,  and  who  had  subsequently,  by 
deed  of  date  September  12,  1888,  succeeded  to 
the  interests  of  Connlck  &  Sinclair.  The  sole 
defense  on  the  former  as  on  the  last  trial  was 
the  statute  of  limitations;  as  to  which  It  Is 
stated  In  appellants'  brief:  "The  defendants 
•  •  •  relied:  (1)  On  an  adverse  posses- 
sion In  fee  by  Rebecca  McKay  from  April  30, 
1889,  to  April  30,  1894;  (2)  on  an  adverse 
enjoyment  by  her,  for  the  same  period,  of  the 
casement  of  storing  logs  on  the  property,  and 
of  maintaining  thereon  a  boom  for  that  pur- 
pose; and  (3)  on  an  adverse  possession  by 
their  predecessors  from  1871  to  1877."  With 
regard  to  the  last  claim,  the  appellants'  coun- 
•d,  "to  avoid  trespassing  on  the  time  of  the 


court,  •  •  •  omit  *  •  »  discussion," 
and  we  will  do  the  same.  But  it  may  be  said 
generally  that  the  evidence  cited  by  the  coun- 
sel for  the  respondent  was  at  least  sufficient 
to  Justify  the  verdict  In  this  particular.  It 
remains  only  to  consider  the  claim  of  adverse 
possession  by  Mrs.  McKay,  and  the  alterna- 
tive clahn  of  an  easement  acquired  by  her  by 
prescription. 

With  regard  to  the  former.  It  is  claimed  by 
respondent's  counsel  that  "the  most  important, 
and  practically  the  only,  question  as  to  tbe 
adverse  possession  of  Rebecca  McKay  Is 
whether  or  uot  any  tax  was  assessed  agahist 
this  property  for  the  year  1889,  and,  if  so, 
whether  It  was  assessed  before  or  after  April 
30,  1889."  But  It  Is  also  an  important  ques- 
tion whether  her  possession  was  otherwise  ad- 
verse,—1.*  e.,  under  "ctalm  of  title  exclusive 
of  other  right,"— and  we  are  cited  to  no  evi- 
dence of  such  claim.  Nor  is  the  subject  dis- 
cussed by  the  counsel;  though  the  contrary 
Is  claimed  by  the  respondent's  counsel,  and 
testUnony  cited  tending  strongly  to  support 
their  position.  Assuming,  however,  for  tbe 
purposes  of  the  decision,  that  with  reference 
to  the  predecessors  of  Mrs.  McKay  there  was 
such  evidence,  and  of  a  kind  sufficiently  co- 
gent to  overcome  the  presumption  to  the  con- 
trary (Code  Civ.  Proc.  §  321),  yet  It  appears 
from  the  testimony  of  one  of  the  witnesses,  un- 
contradicted on  this  point,  that  in  the  year 
1878  Allen  McKay,  hi  response  to  a  direct 
Inquiry  from  the  witness,  as  attorney  of  the 
plaintiff,  stated,  In  effect,  that  the  firm  did 
not  cUlm  title  to  the  land,  but  merely  wanted 
to  use  It  tor  boom  purposes,  and  accepted 
from  the  witness  a  license  to  continue  such 
use;  and  from  the  testimony  of  the  same  wit- 
ness it  also  appears  that  In  the  years  from 
1883  to  1885  Shiclah:,  another  partner,  on  be- 
half of  the  firm,  also  disclaimed,  and  made  a 
proposition  to  purchase  the  land  from  the 
plaintiffs.  The  Jury  was  therefore  Justified  In 
finding,  with  reference  to  the  period  anterior 
to  the  accession  of  Mrs.  McKay  to  the  prop- 
erty of  the  firm,  that  It  was  held  by  them 
in  subordination  to  the  plaintiff's  title;  which 
leaves  for  consideration  only  the  subsequent 
claim  of  Mrs.  McKay.  In  this  connection 
much  stress  Is  laid  by  appellants'  counsel  on 
the  deed  to  her  from  Connick  &  Sinclair  of 
date  May  27,  1887,  which,  besides  conveying 
to  her  the  Interests  of  the  partners  In  the 
property  of  the  firm,  ptuported  also  to  con- 
vey to  her  a  tract  of  land,  which  Is  chilmed 
by  the  counsel,  and  for  the  purposes  of  the 
decision  may  be  assumed,  to  be  the  land  or 
part  of  the  land  In  question;  the  claim  be- 
ing that  Mrs.  McKay  entered  on  the  land  in 
controversy  under  this  deed,  and  also  that 
she  entered  under  adverse  claim  of  title  found- 
ed on  it  But  we  are  cited  to  no  evidence 
Id  support  of  either  proposition;  nor  have  we 
been  able  to  find  any.  As  to  the  former.  It 
Is  clear  from  the  evidence  that  she  originally 
became  possessed  of  the  property  in  common 
with  Connlck  &  Sinclair  under  .the^wr;Qeh  of 
digitized  by ' 
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distrlbuHon,  and  that  her  possession  was  tbus, 
like  theirs,  In  subordination  to  the  plaintiff's 
title;  nor  can  It  be  assumed  from  the  mere 
fact  of  the  deed,  In  the  absence  of  other  evi- 
dence, that  the  nature  of  her  possession  was 
changed,  or  that  she  then  or  subsequently 
(prior  to  the  payment  of  taxes  in  1800)  set  up 
an  adverse  claim  to  the  land.  But.  on  the 
contrary,  the  presumptions  are  all  the  other 
way.  Code  Civ.  Proc.  fS  321,  1849.  section 
1003,  subd.  19,  and  section  326.  Nor  have 
we  been  cited  to,  or  been  able  to  find  in  the 
transcript,  any  evidence  of  such  claim  on  her 
part  The  only  evidence  we  have  found  ap- 
proaching the  subject  Is  the  testimony  of 
Ix>ggle,  superintendent  of  the  mill,  who  says: 
"I  have  never,  since  September  12,  1888,  seen 
anybody  in  the  possession  of  that  place,  ex- 
cept McKay  &  Co.  Nobody  that  I  'know  of 
came  there  and  claimed  possession  until  no- 
tice was  served  on  us  about  a  year  before 
this  suit  was  commenced.  We  claimed  title 
to  Jt  in  Mrs.  McKay  from  that  time  down  to 
now."  Here,  possibly,  the  reference  intended 
by  the  witness  was  to  the  former  date,  Sep- 
tember 12,  188S,  and  not  to  the  "year  before 
the  suit";  though  such  is  not  the  grammatical 
construction,  nor  can  we  say  that  such  was 
the  Intention  of  witness;  nor,  if  It  were,  would 
the  evidence  be  of  a  very  convincing  char- 
acter. It  must  be  held,  therefore,— whether 
the  land  In  question  was  assessed  for  the  year 
1889,  before  or  after  April  30th  of  that  year, 
—that  the  verdict  Is  sustained  by  the  evidence. 
With  regard  to  the  date  of  the  assessment 
of  the  land  in  question  for  the  year  1889,  It 
was  held  by  this  court  on  the  former  appeal, 
on  the  evidence  then  before  it,  that  this  was 
a  question  for  the  Jury,  and  the  Judgment 
was  reversed  on  the  ground  that  the  court 
had  refused  to  give  an  Instruction  asked  by 
the  appellants  on  this  pohit  On  the  new  trial 
this  instruction  was  given  by  the  court,  and 
the  Jury,  on  the  same  evidence  that  was  given 
on  the  former  trial,  and  additional  evidence 
Introduced  by  the  respondents  tending  to  show 
that  the  assessment  was  made  subsequent  to 
April  30th,  again  found  In  favor  of  respond- 
ents. We  cannot  therefore,  without  disregard- 
ing the  former  opinion,  question  the  finding 
of  the  Jury  on  this  pohtt;  for  If,  as  claimed 
by  respondents'  counsel,  the  evidence  then  and 
now  before  the  court  was  "conclusive  on  the 
subject,"  it  could  not  have  been  held  to  be  a 
question  for  the  Jury.  This  consideration  dis- 
poses of  the  question;  but  to  prevent  misun- 
derstanding of  the  decision  of  this  court  on 
the  present  and  on  the  former  appeal,  and  as 
bearing  on  the  subject  of  the  Instructions  here- 
after to  be  considered,  some  further  observa- 
tions win  be  appropriate. 

On  the  former  trial,  the  only  evidence  upon 
the  question  before  this  court  was  the  testi- 
mony of  Wallace,  the  assessor,  and  the  docu- 
ment Introduced  In  connection  therewith.  This 
witness  testified  that  the  assessment  in  ques- 
tion "for  the  year  1888  was  made  upon  the 
7th  day  of  March  of  that  year,"  and  In  con- 


nection with  his  testimony  the  witness  pro- 
duced and  the  defendants  read  In  evidence 
"the  said  assessment";  but  the  document  it- 
self does  not  appear  in  the  statement  and  was 
therefore  not  before  this  court  In  the  record 
now  before  us  the  document  itself  is  set  out, 
and  it  thus  now  appears  that  it  was  not  an 
assessment,  but  merely  a  blank  form  of  the 
statement  under  oath,  required  of  the  plain- 
tiffs as  owners  of  property  by  section  3629 
of  the  Political  Code,  unsigned  by  them,  ob 
which  is  written  an  unsigned  memorandum 
containing  a  description  of  the  property,  and 
under  the  heading  "Value  of  Real  Estate"  the 
figures  "20,000,"  and  under  that  of  "Value 
of  Improvements"  the  figures  "800,"— the  dol- 
lar mark  not  appearing.  This  manifestly  did 
not  constitute  the  assessment  of  the  property, 
which  could  be  effected  only  by  the"  Insertion 
in  due  form  in  the  completed  assessment  book, 
and  the  certification  of  the  latter  by  the  as- 
sessor either  by  the  affidavit  prescribed  by  sec- 
tion 8602  of  the  Political  Code  or  by  some 
other  mode  of  authentication.  People  v.  San 
Francisco  Sav.  Union,  31  Gal.  139;  People  v. 
Stockton  &  C.  R.  Co.,  49  Cal.  421.  It  may 
be  added  that  it  now  appears  from  the  testi- 
mony of  the  deputy  assessor,  Carr,  that  the 
entry  of  the  assessment  in  the  assessment 
book  was  subsequent  to  the  time  the  witness 
began  to  make  up  the  assessment  roll  for  tbe 
township,  which  was  not  until  "tbe  first  part 
of  May  or  the  latter  part  of  April,"  and  that 
the  assessment  was  not  completed  until  tbe 
morning  of  the  first  Monday  of  July,  on  which 
day  it  was  for  the  first  time  signed  or  certl- 
fled  by  the  assessor.  It  also  appears  from  tbe 
assessment  book  Itself  that  tbe  so-called  as- 
sessment entered  on  the  statement  of  the  prop- 
erty of  the  plaintiffs  was  not  inserted  therein, 
but  other  figures,  with  the  dollar  mark  at- 
tached, showing  a  different  valuation  of  the 
property,  viz.,  "?16,000."  It  Is  therefore  now 
manifest  that  the  property  was  not  assessed 
until  after  the  30tb  day  of  April,  1889;  and 
hence  It  Is  clear— assuming  the  validity  of  the. 
assessment— not  merely  that  the  verdict  of  the 
Jury  was  Justified  by  the  evidence,  but  that  It 
appears  .conclusively  from  the  evidence  that 
the  plaintiffs'  cause  of  action  was  not  barred 
by  tbe  adverse  possession  of  Mrs.  McKay. 

Nor  can  the  contention  of  the  counsel  for 
appellants  that  the  description  of  the  property 
assessed  is  insufficient,  and  the  assessment 
consequently  void,  be  admitted.  The  land  is 
described  by  township,  range,  section,  and 
fractional  section,  as  in  the  patent,  which,  in 
connection  with  the  official  surveys  and  plats, 
is  sufficient  Pol.  Code,  {  3650.  The  expres- 
sion "a  congressional  division  or  subdivision,'* 
used  In  the  section  cited,  refers,  not  to  divi- 
sions and  subdivisions  as  actually  surveyed  by 
the  United  States  surveyor  general,  but  to  the 
divisions  and  subdivisions  provided  by  act  of 
congress,— such  as  townships,  sections,  etc.,— 
and  Is  therefore  to  be  construed  as  synony- 
mous with  the  preceding  clause,  "township^ 
range,"  etc.    The  act  is  the^f^re^^cv^/jinder- 


Cal.) 


COOPER  V.  LOS  ANGELES  TERMINAL  BT.  CO. 


U 


stood  simply  as  requiring  tbat  the  description 
shall  be  either  "by  township,  range,"  etc.,  or 
by  metes  and  bounds,  or  some  other  descrip- 
tion sufficient  to  Identify  it  And  this  con- 
struction seems  to  be  required  by  reason  of 
the  act.  for  it  is  clear  that  a  description  by 
govemment  subdivisions  Is  quite  as  sufficient 
a  description  of  public  lands  of  the  state  as 
of  public  lands  of  the  United  States;  nor  can 
it  be  supposed  that  the  legislature  intended  to 
accord  less  weight  to  the  acts  of  officers  of  the 
former  than  to  those  of  officers  of  the  latter. 

With  regard  to  the  dalm  of  prescription,  it 
may  be  observed  that  it  is  in  fact  not  pleaded, 
and  hence  that  the  question  was  not  at  issue 
In  the  case  (Code  Civ.  Proc.  S  437);  bnt  the 
Jury  were  Instructed  as  though  the  matter  was 
in  issue,  and  the  case  will  be  considered  on 
that  hyx>othesl8.  But,  as  we  have  pointed  out, 
tbere  Is  no  evidence  tending  to  show  an  ad- 
Terse  claim  to  the  land  on  the  part  of  Mrs. 
McKay;  nor  is  there  any  evidence  tending  to 
show  a  claim  by  her  to  an  easement  In  the 
land.  The  presumption,  therefore,  is  that  her 
user,  as  ber  possession  generally,  was  in  sub- 
iNTdtaiatlon  to  the  plaintiffs'  title  (Id.  8  321); 
and  tbis  presumption  Is  strongly  supported  by 
the  affirmative  evidence  that  the  possession  of 
ber  predecessors  was  under  the  license  of  the 
plaintiffs.  Nor  is  the  presumption  affected  by 
the  deed  referred  to,  which  purports,  not  to 
tmntfer  an  easement,  bnt  to  convey  the  land, 
and  which,  under  the  circumstances  of  the 
transaction,  and  in  the  absence  of  any  ex- 
planation as  to  the  motives  of  the  parties,  can 
hardly  be  regarded  as  a  bona  fide  transaction. 
It  Is  rather  to  be  regarded  merely  as  one  of 
tiie  private  means  by  which  (to  use  the  lan- 
guage of  Conaicii)  the  parties  to  the  deed 
"were  preparing  to  hold  [the]  property  If 
[they]  could  possibly  do  so."  The  verdict  of 
the  Jury,  therefore  (If  we  regard  the  matter  as 
In  Issue),  was  in  this  respect  also  fully  jvatl- 
fled  by  the  evidence. 

Of  the  allied  errors  as  to  Instructions, 
some  refer  exclusively  to  the  claim  of  ad- 
verse occupation  by  Mrs.  McKay  during  the 
Ave  years  preceding  the  commencement  of  the 
suit,  April  30,  1804;  and  as  it  appears  from 
nncontro verted  evidence  that  she  did  not  pay 
the  taxes  assessed  on  the  land  in  the  year 
1889,  her  case  could  not  have  been  helped  by 
the  Instmctlons  refused,  or  hurt  by  those  giv- 
en, and  the  errors,  if  any,  must  therefore  be 
regarded  as  immaterial. 

Other  instructions  refused  were  clearly  cov- 
ered by  the  mstructlons  given.  Of  the  In- 
stmctiona  objected  to, — ^two  in  number, — one 
is  not  very  happily  expressed,  but,  taken  in 
connection  with  the  instruction  immediately 
following,  cannot  be  regarded  as  misleading. 
In  the  former  the  Jury  are  instructed  with 
reference  to  the  claim  of  easement  that  It 
could  be  sustained  only  by  proof  of  adverse 
possession  for  five  years,  and  that,  "to  have 
been  adverse,  it  must  have  been  asserted  un- 
der a  claim  of  title  or  right  with  the  knowl- 
edge and  acquiescence  of  the  plaintiff."    But 


the  remaining  portions  of  the  Instruction  refer 
to  the  acts  from  which  such  knowledge  should 
be  Inferred,  and  In  the  next  instruction  the 
jury  is  Instructed  that  "it  Is  not  necessary  to 
prove  actual  knowledge;  it  is  sufficient  if  the 
adverse  claim  made  and  the  facts  were  such 
that  the  plaintiffs  ought  to  have  known  of 
their  existence."  The  other  instruction  ob- 
jected to  does  not  seem  to  be  open  to  objec- 
tion. 

The  objections  to  the  mlbigs  of  the  court  as 
to  evidence  are  also  untenable.  The  court  did 
not  err  in  refusing  to  permit  the  defendants 
to  prove  by  the  witness  Way  that  mills  are 
usually  conducted  with  booms,  and  that  their 
use  Is  customary.  There  was  no  question  as 
to  the  fact  that  the  land  in  dispute  was  used 
with  the  mill  In  such  a  way  that,  assuming 
It  to  have  been  owned  by  the  owners  of  the 
mill,  or  In  their  adverse  possession.  It  would 
have  been  appurtenant  thereto.  Nor,  without 
the  evidence,  could  there  be  any  doubt  in  the 
minds  of  the  jury  that,  assuming  the  owner- 
ship or  adverse  claim  of  ownership  by  the 
owners  of  the  mill,  their  Interests  or  clahns 
passed  by  the  deeds.  The  objections  to  what 
was  said  by  Mr.  Back,  the  counsel  for  the 
plaintiff,  with  reference  to  the  map  Introduced 
by  Shaw,  are  also  without  ground.  The  court 
Instructed  the  jury  to  disregard  remarks  by 
counsel.  Nor,  Indeed,  do  we  see  anything  ob- 
jectionable in  what  was  said  by  the  counsel, 
which  was  designed  merely  to  bring  out  a 
point  on  which  he  proposed  to  contest  the  cor- 
rectness of  the  map,  and  thus  to  direct  the  at- 
tention of  the  court  and  jury  to  the  question 
thus  raised.  The  remaining  objection  relates 
to  a  question  asked  the  defendant  Oarr  with 
relation  to  the  supposed  assessment  of  the 
land  of  date  March  7, 1889.  Bnt  as  it  is  clear 
from  the  evidence  now  before  us  that  this 
under  no  circumstances  could  have  constituted 
an  assessment,  the  ruling  could  not  have  af- 
fected the  case. 

For  the  reasons  given,  the  judgment  and 
order  appealed  from  must  be  affirmed,  and  It 
Is  so  ordered. 


COOPER  V.  LOS  ANGELES  TERMINAL 
RY.  CO.  (L.  A  1,122.) 

(Supreme  Court  of  California.    Sept  6,  1902.) 

RAILROADS— CROSSING  ACCIDENT  —  PROXI- 
MATE  CAUSE— EVIDKNCE—SUFFI- 
CIBNCT— INSTRUCTIONS. 

1.  In  an  action  against  a  railroad  for  in- 
juries  at  a  crossing,  held,  that  the  jury  were 
warranted  in  finding  defendant's  negligence  in 
failing  to  give  a  warning  the  proximate  cause 
of  the  injury. 

2.  Where,  in  an  action  against  a  railroad  for 
injuries  at  a  crossing,  the  complaint  alleged 
that  defendant  caused  the  train  to  approach 
the  crossing  at  a  dangerous  speed,  and  tbere 
was  no  evidence  of  any  ordinance  or  statutes 
as  to  speed,  it  was  proper  to  refuse  an  in- 
struction that  the  evidence  failed  to  show  an 
unlawful  or  reckless  rate  of  speed,  there  being 
no  issue  as  to  whether  the  train  was  running 
at  an  unlawful  speed.  Digit  zed  by  ^OOQlC 


12 


70  PACIFIC  REPOBTEa. 


(CaL 


8.  The  iustruction  wag  bad,  as  withdrawing 
from  the  jury  the  question  of  fact  whether  the 
speed  was  dangerous. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles  coun- 
ty; M.  T.  Allen,  Judge. 

Action  by  Mary  Cooper  against  the  Los  An- 
geles Terminal  Railway  Company.  There  was 
Judgment  for  plaintiff,  and  defendant  appeals 
from  an  order  denying  a  new  trial.    Affirmed. 

Gibbon,  Thomas  &  Halstead,  for  appellant 
R.  U.  Knight  and  Nathan  Newby,  for  respond- 

«Dt. 

GRAY,  C.  The  plaintiff,  in  driving  across 
defendant's  traclc  on  a  street  in  South  Pasa- 
dena, was  struck  by  defendant's  train,  and  se- 
riously injured,  for  which  she  brought  this  ac- 
tion, and  obtained  a  verdict  and  Judgment  for 
^,000.  The  defendant  appeals  from  an  order 
denying  Its  motion  for  a  new  trial. 

1.  The  principal  contention  of  appellant  is 
that  the  verdict  Is  contrary  to  evidence,  for 
the  reason  that  the  evidence  shows  that  plaln- 
tllTs  injury  was  the  result  of  her  own  neg- 
ligence In  crossing  the  track  without  keeping 
a  proper  lookout  for  the  train.  The  plaintiff 
testified,  in  substance,  that  before  going  upon 
the  track  she  stopped  her  carriage  a  short 
-distance  from  and  at  a  point  where  she  would 
have  a  clear  view  of  the  track  each  way,  and 
looked  and  listened  for  a  train;  but,  not  see- 
ing or  hearing  any,  advanced  to  the  track, 
looking  all  the  time,  as  best  she  could,  for  an 
approaching  train,  and  first  saw  the  train 
whon  her  horse  was  already  on  the  track. 
She  then  struck  the  horse,  but  the  locomotive 
caught  the  hind  wheels  of  her  vehicle,  and 
wrecked  it,  at  the  same  time  throwing  her  a 
great  distance.  The  evidence  further  tends  to 
show  that  there  is  a  cnrve  in  the  track  of  de- 
fendant at  the  point  of  the  collision,  and  that 
the  train  coming  from  the  direction  it  did  at 
the  time  of  plaintiff's  injury  emerges  from  a 
«ut  between  500  and  600  feet  from  said  point, 
and  cannot  be  seen  for  a  greater  distance 
than  that  from  any  place  on  the  course  trav- 
«led  by  plaintiff  as  she  approached  defendant's 
track.  It  also  appears  that  there  Is  a  tree 
and  a  railroad  station  building  between  where 
plaintiff  stopped  to  look  and  listen  and  the 
cailroad  track,  and  that  these  objects  had  the 
effect  to  shut  off  plaintiff's  view  from  parts 
«f  the  track  as  she  passed  on  towards  the 
same.  Plaintiff  testified  that  she  beard  no 
bell  or  whistle,  and  several  witnesses,  who 
were  in  positions  to  hear,  testified  that  no 
whistles,  bells,  or  other  alarms  were  sounded 
as  the  train  approached  the  crossing,  but  that 
the  train  seemed  to  be  coasting  down  a  de- 
scending grade,  and  ran  with  unusual  quiet- 
ness at  a  rate  of  fuUy  30  miles  an  hour.  The 
plaintiff  Is  also  corroborated  by  other  wit- 
nesses In  the  matter  of  having  stopped  to 
look  and  listen  for  the  train.  In  support  of 
the  verdict  and  the  conclusion  reached  by  the 
trial  Judge  In  denying  a  new  trial,  this  evi- 
dence must  all  be  taken  as  true.    The  Jury 


seem  to  have  concluded  that  the  Injury  to 
plaintiff  was  the  proximate  result  of  defend- 
ant's failure  to  give  the  usual  warnings  on 
approaching  the  crossing,  and  was  not  to  be 
attributed  to  any  contributory  negligence  on 
the  part  of  plaintiff.  We  cannot  say  that  this 
was  an  unreasonable  conclusion  to  draw  from 
the  facts  presented,  and  therefore  cannot  say 
that  the  verdict  was,  as  a  matter  of  law,  with- 
out support  In  the  evidence.  It  was  for  the 
Jury  to  sift  the  testimony,  and  determine 
which  of  the  conflicting  witnesses  told  the 
truth,  and  then,  having  ascertained  the  facts, 
it  was  for  them  to  say,  under  proper  instruc- 
tlotts  as  to  the  law,  whether  the  conduct  of 
plaintiff  on  approaching  the  track  was  free 
from  negligence,  and  accompanied  with  ordi- 
nary care.  Of  course,  there  are  some  cases 
where  contributory  negligence  is  so  clearly 
and  unequivocally  shown  that  the  appellate 
court  Is  warranted  in  declaring,  as  a  matter  of 
law,  that  It  should  defeat  the  plaintUTs  re- 
covery. These  are  cases  where  but  one  rea- 
sonable conclusion  can  be  drawn  from  the 
evidence.  As  a  general  rule,  however,  negli- 
gence is  a  question  of  fact  tat  the  Jury  or  the 
trial  Judge  to  determine  on  the  evidence  pre- 
sented. Here  there  was  evidence  tendhig  to 
show  that  plaintiff  exercised  considerable  cau- 
tion In  approaching  the  track,  to  ascertain  if 
a  train  was  In  dangerous  proximity  to  her. 
The  Jury  have  Impliedly  found  on  this  evi- 
dence that  she  used  all  necessary  caution,  and, 
to  set  aside  the  verdict  here  on  the  ground 
urged,  would  be  to  interfere  with  the  rights  of 
parties  to  have  their  disputes  as  to  mere  ques- 
tions of  fact  determined  in  the  trial  court;  and 
this  we  may  not  do. 

2.  Nor  do  we  think  that  there  was  any  er- 
ror of  law  upon  the  trial  of  the  case.  The 
defendant  requested  the  court  to  instruct  the 
Jury  that  "the  evidence  produced  upon  the 
trial  of  this  action  falls  to  show  that  defend- 
ant's train  which  collided  with  the  plaintiff's 
vehicle,  and  thereby  injured  her,  was  being, 
at  the  time  of  such  collision,  run  at  an  un- 
lawful or  reckless  rate  of  speed."  This  In- 
struction was  directed  to  facts  not  In  issue 
under  the  pleadings.  There  was  no  averment 
In  the  complaint  that  the  train  was  run  at  an 
unlawful  rate  of  speed.  The  allegation  of  the 
complaint  was  to  the  effect  that  the  company 
caused  its  train  to  approach  the  crossing  "at 
a  rapid  and  dangerous  rate  of  speed,  to  writ, 
at  about  fifty  miles  per  hour,  and  negligently 
and  carelessly  omitted,  while  so  approaching 
said  crossing,  to  give  any  warning,  either  by 
ringing  the  bell  or  blowing  the  whistle,"  etc. 
No  ordinance  or  statute  was  put  in  evidence 
or  cited  to  show  what  was  a  lawful  or  nn- 
lavrtul  rate  of  speed  for  the  city  of  Pasadena. 
Therefore,  If  there  were  no  other  objection 
to  the  Instruction,  it  was  properly  refused,  be- 
cause it  did  not  apply  to  the  cause  of  action 
set  forth  m  cbe  complaint,  and,  so  far  as  we 
can  see,  relied  upon  at  the  triaL  The  in- 
struction was  also  improper  because  if  given 
it  would  have  withdrawn  from  the  Jury  a 
Digitized  by  VjOOQ  It 
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qiMstion  of  fact  that  came  within  their  prov- 
ince to  detomlne.  Whether  the  rate  of  speed 
wa«  reckless  as  well  as  dangerous  was  for 
the  Jtuy  to  determine  from  all  the  evidence. 
Certainly,  the  court  was  not  warranted  In 
sayhig.  as  a  matter  of  law,  that  30  miles  an 
hoar  was  not  a  reckless  rate  of  speed  for  a 
tralo  to  make  within  the  boundaries  of  a  city 
of  the  sixth  class. 

Defendant  requested  many  instmcttons  as 
to  the  duty  of  the  plaintiff  to  maintain  con- 
stint  vigilance  up  to  the  point  of  danger  be- 
fore croesing  the  defendant's  track.  The  court 
gave  two  or  three  of  those  Instructions,  con- 
taining the  substance  of  the  others,  so  far  as 
the  same  were  free  from  objection.  The  Jury 
was  fully  instructed  on  this  subject,  and  there 
was  no  error  in  refusing  to  further  Instruct 
the  Jury. 

An  objection  Is  urged  to  a  ruling  of  the 
court  on  the  exclusion  of  certain  evidence,  but 
this  is  not  deemed  of  sufficient  importance  to 
require  special  discussion. 

We  advise  that  the  order  appealed  from  be 
affirmed. 

VTe  concur:    HATNES,  C;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  ophilon,  the  order  appealed  from 
to  affirmed. 


OONVEBSB  V.  SCOTT.    (8.  P.  2,827.) 

(Supreme  Conrt  of  California.    Sept.  10,  1902.) 

ACCOtmr    STATED-EVIDENCE— St;PPICIBNCT— 
AD1IIS8IBII.ITT. 

1.  In  an  action  on  an  account  stated,  there 
having  been  testimony  as  to  the  oral  under- 
standing between  the  parties  as  to  the  balance 
dne.  testimony  of  a  stenographer  as  to  a  mem- 
orandnm  dictated  to  her  in  the  presence  of  the 
parties,  embodying  the  terms  ot  the  agreement 
testitiea  to,  was  properly  admitted  as  corrobo- 
rative of  the  testimony. 

2.  Civ.  Code,  {  1622,  provides  that  all  con- 
tracts may   be  oral  save  those  specifically  re- 

3 aired  to  be  in  writing.  Held,  that  where  a 
ebtor  and  creditor,  between  wiiom  the  amount 
of  the  account  was  in  dispute,  agreed  to  settle 
on  a  certain  sum,  there  was  an  account  stated, 
there  being  no  statute  requiring  an  account 
stated  to  be  in  writing. 

3.  Action  of  the  court  on  granting  a  nonsuit 
is  reversible  on  appeal  from  an  order  denying 
a  new  trial,  when  the  denial  is  excepted  to  and 
specified  as  an  error  in  the  bill  of  exceptions 
used  on  the  motion  for  a  new  trial. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Emma  C.  Converse  and  Pauline 
A.  Scott  From  a  judgment  for  defendant, 
and  from  an  order  denying  a  new  trial,  plain- 
tur  appeals.     Reversed. 

MnUany,  Grant  &  Cushing,  for  appellant. 
Sullivan  &  Sullivan,  for  respondent 

GRAY,  C.  This  action  is  brought  by  the 
motho-  of  Henry  C.  Converse  on  an  account 

1  r  See  Accoont  Stated,  vol.  1,  Cont.  Dig.  i  li. 


Stated  between  said  Henry  and  another  son 
of  plaintiff  named  Aliiert  E.  Converse.  The 
account  is  alleged  to  have  been  stated  between 
the  brothers  on  August  30,  1898,  and  evi- 
denced an  Indebtedness  from  Albert  to  Henry 
of  $1,500.  Henry  died  Intestate  on  January 
IC,  1899,  and  the  plaintiff,  as  his  sole  heir, 
succeeded  to  the  claim  against  Albert  Albert 
also  died  on  February  21,  1809,  and  the  de- 
fendant herein  was  his  surviving  widow  (since 
married  again),  and  is  administratrix  of  his 
estate.  At  the  trial  of  the  case  before  a  Jury 
the  court  nonsuited  plaintiff  at  the  conclusion 
of  the  evidence  on  the  sole  ground  that  she 
had  failed  to  show  an  account  stated  between 
the  two  brothers.  The  plaintiff  appeals  from 
the  Judgment  following  the  nonsuit  and  from 
an  order  denying  her  a  new  trial.  The  evi- 
dence as  to  the  account  stated  is  without  sub- 
stanthil  conflict,  and  may  be  summarized  as 
follows:  AIt>ert  and  Henry,  vrtth  their  re- 
spective attorneys  and  a  stenographer,  met 
at  the  office  of  one  of  the  attorneys  on  Au- 
gust 30,  1898,  for  the  purpose  of  transacting 
some  business.  Immediately  after  this  busi- 
ness was  transacted  Henry  said  to  Albert: 
"There  Is  now  another  matter.  Too  owe  me 
about  $2,500  or  more,  and  I  want  some  ar- 
rangement made  In  regard  to  that"  Albert 
said  he  did  not  think  it  was  as  much  as  $2,- 
600.  Henry  said  that  he  could  show  him  the 
items  of  the  account;  that  It  was  somewhere 
among  bis  papers.  He  said:  "If  you  dispute 
the  account,  let  It  go;  I  don't  care  whether 
you  call  It  anythtaig  or  not"  And  Albert  said: 
"No,  I  won't  do  tliat,  because  I  do  owe  you 
considerable  money;  but  I  do  not  think  it  Is  as 
much  as  $2,500."  Henry  said:  "It  Is  more 
than  $2,500,  and  nearer  $3,000,  but  I  will  call 
it  $1,500,  if  you  Uke."  Albert  said:  "No,  I 
know  it  Is  more  than  $1,500.  I  want  to  pay 
you  what  1  owe  you.  I  would  rather  wait 
and  find  out  the  exact  amount"  Then  Mr. 
Rogers,  attorney  for  Albert,  said.  In  the  pres- 
ence of  all,  to  Albert:  "Are  you  satisfied  that 
it  is  as  much  as  $1,500  or  more?"  And  Al- 
bert said:  "Yes;  I  know  it  Is  more  than  $1,- 
500."  Mr.  Rogers  then  said  to  Henry,  "Are 
you  willing  to  take  $1,500?"  And  Henry  said, 
"Yes;  I  will  caU  it  $1,500  to  make  it  square." 
So  Mr.  Rogers  said  to  Albert,  "Better  settle  It 
now  at  that  figure."  And  they  agreed  both  of 
them  that  the  debt  was  $1,500.  They  orally 
agreed  that  they  would  call  it  $1,500,  and  set- 
tle it  then.  Mr.  Kellogg,  the  attorney  for 
Henry,  then  said  to  both  the  brothers  that  this 
was  to  be  a  settlement  of  all  accounts  between 
them;  that  Albert  had  nothing  against  Henry. 
and  Henry  had  nothing  against  Albert  except 
the  $1,500;  and  the  brothers  acquiesced  In 
that  statement.  During  this  conversation,  be- 
tween the  brothers  and  their  attorneys  there- 
were  no  written  accounts  exhibited,  but  Hen- 
ry said  to  Albert  that  "it  is  nearer  $3,000  than 
$2,500,  but  if  you  will  go  down  with  me  and 
look  at  the  accoiut  which  I  have  In  the  Safe 
Deposit  I  can  show  you  the  Items";  but  It  ap- 
pears that  Albert  waived  an  inspection^  ^^ 
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Items,  expressed  himself  as  satisfied  that  the 
balance  due  from  him  to  Henry  was  more 
than  51,500,  and  In  a  perfectly  friendly  way  it 
was  orally  agreed  between  them  that  the  bal- 
ance In  Henry's  favor  should  be  treated  as  $1,- 
600,  and  the  account  between  them  settled  at 
that  figure.  At  the  conclusion  of  this  conversa- 
tion Mr.  Kellogg  turned  to  his  stenographer, 
and  In  the  presence  of  the  brothers  dictated, 
and  the  same  was  taken  down,  word  for  word, 
by  the  stenographer  In  shorthand,  as  follows: 
"Agreement  made  August  thirteenth,  A.  D. 
1898,  between  Henry  C.  Converse  and  Albert 
E.  Converse,  wltnessetb:  Whereas,  accounts 
have  existed  between  the  parties  hereto,  and 
they  have  come  Into  accord  this  day  as  to  the 
condition  of  such  accounts,  and  it  has  been 
agreed  and  Is  now  agreed  between  them  that 
the  balance  of  accounts  are  as  follows,  to  wit: 
That  the  said  Henry  C.  Converse  owes  the  said 
Albert  B.  Converse  nothing;  that  the  said  Al- 
bert B.  Converse  owes  the  said  Henry  O. 
Converse  the  sum  of  fifteen  hundred  (|1,- 
500.00)  dollars,  and  no  more;  and,  in  consid- 
eration of  the  premises,  the  said  Albert  El 
Converse  has  to  pay  the  said  Henry  C.  Con- 
verse the  sum  of  fifteen  hundred  ($1,500.00) 
dollars  one  day  after  date,  without  interest; 
and  each  party  declares  that  the  foregohig  Is 
a  full  settlement  of  all  matters  between  them, 
and  that  no  accounts  other  than  above  stated 
exist  for  or  against  either  of  them.  Witness 
the  hands  of  the  parties  hereto  the  day  and 
year  first  herein  written." 

These  shorthand  notes  were  on  the  following 
day  typewritten,  and  Kellogg  forwarded  the 
document  thus  typewritten  to  Rogers  for  Al- 
bert's signature,  but  It  was  never  signed  by 
either  of  the  brothers,  and  both  of  them  died 
within  six  months  thereafter.  There  was 
never  any  dissent  expressed  as  to  the  dictated 
language  of  the  settlement,  though  both  broth- 
ers were  present  at  the  time,  and  also  Kel- 
logg met  Albert  some  time  after  the  contract 
was  sent  to  Rogers  and  asked  him  about  the 
signing  of  it.  It  also  seems  from  the  testi- 
mony of  the  stenographer,  Jennie  Downer, 
that  the  brothers  expressly  assented  to  the 
correctness  of  the  contract  after  it  was  dic- 
tated. Evidence  of  the  stenographer  as  to  the 
matter  dictated  to  her  by  Kellogg,  the  copy  of 
which  is  hereinabove  set  out,  was,  on  the  ob- 
jection of  respondent,  excluded,  and  not  per- 
mitted to  be  put  in  evidence,  and  in  this  we 
think  the  trial  court  erred.  This  evidence  was 
not  Intended  to  establish  a  written  promise  or 
contract,  but  was  intended  to  corroborate  the 
other  testimony  as  to  the  oral  agreement,  and 
it  tended  to  make  the  evidence  more  specific 
and  certain  as  to  Just  what  the  oral  agreement 
was. 

We  also  think  that  the  foregoing  facts  dis- 
close all  the  essential  elements  of  a  contract 
between  Albert  and  Henry,  and  that  such 
contract  was  one  of  settlement  of  all  accounts 
previously  existing  between  them,  and  no  bet- 
ter name  occurs  to  us  to  call  such  a  contract 
by  than  that  of  an  "account  stated."    We  are 


cited  to  no  statute  of  frauds,  or  decision  In 
this  state  requiring  an  account  to  be  stated  in 
writing  in  order  to  bring  it  within  the  defini- 
tion of  an  "account  stated."  No  such  thing  is 
held  in  CoflTee  v.  Williams,  103  Cal.  550,  37 
Pac.  504,  nor  was  any  such  question  involved 
In  that  case.  The  statute  of  our  state  ex- 
pressly declares  that  "all  contracts  may  be 
oral,  except  such  as  are  specially  required  by 
statute  to  be  in  writing."  Civ.  Code,  {  1622. 
We  have  no  statute  requhing  the  contract 
known  as  an  account  stated  to  be  in  writing. 
Indeed,  It  is  expressly  conceded  by  respond- 
ent herehi  that  the  account  need  not  be  stated 
In  wrltbig;  or.  In  other  words,  that  the  l>al- 
ance  due  may  be  acquiesced  in  or  agreed  to 
by  parol,  and  that  the  agreement  to  pay  the 
balance  struck  need  not  be  In  writing.  Aa- 
serais  v.  Naglee,  74  Cal.  67,  15  Pac  371;  Kahn 
T.  Edwards,  75  Cal.  192,  16  Pac  779,  7  Am. 
St  Rep.  151;  Bahnl  v.  Crank,  98  Cal.  293, 
83  Pac  63.  But  it  is  earnestly  contended  by 
respondent  that  this  oral  agreement  must  of 
necessity  be  based  upon  some  writing  evi- 
dencing transactions  between  the  parties  to 
the  account  But  we  ask,  why  "of  necessity" 
must  this  be  soT  Accounts  between  parties 
sometimes  exist  without  any  memorandum  or 
other  written  evidence  of  them.  Can  It  be 
that  such  accounts  are  incapable  of  being  In- 
corporated Into  an  account  stated  between  the 
parties?  The  very  essence  and  body  of  an  ac- 
count stated  is  the  striking  of  the  balance  and 
the  agreement  to  pay  it  If  this  can  all  be  done 
orally,  how  is  it  material  that  anything  back 
of  that  should  be  in  writing?  If  the  oral 
agreement  as  to  the  balance  dne  and  the 
promise  to  pay  It  are  nndlspnted  and  free  from 
fraud,  you  cannot  go  behind  them  to  ascer- 
tain whether  the  accounting  was  correct  or 
not  Auzerals  v.  Naglee,  supra.  The  account 
stated  to  a  new  and  independent  contract,  and 
the  whole  action  is  based  upon  that  contract 
Then  why  should  we  go  back  of  it  to  ascer- 
tain whether  it  is  based  on  figures  written  on 
a  piece  of  paper  or  on  figures  carried  in  the 
memory?  If  A.  sells  on  credit  and  delivers  to 
B.  a  horse,  a  sack  of  potatoes,  and  a  cow,  he 
immediately  has  an  account  against  B.  for 
theh:  price,  and  he  continues  to  have  that  ac- 
count against  B.  until  it  is  extinguished  by 
payment  or  otherwise,  whether  he  makes  any 
memorandum  of  it  or  not;  and  this  account, 
though  there  is  no  written  evidence  of  It  any- 
where to  be  found,  may  be  stated  between 
the  parties  by  an  oral  agreement  as  to  the 
whole  amount  due  and  an  oral  agreement  to 
pay  the  same.  Plnchon  v.  Chllcott  3  Car.  & 
P.  236;  Knowles  v.  Michel,  13  East  249;  Wat- 
ktos  V.  Ford,  69  Mich.  361,  37  N.  W.  300; 
Burritt  V.  ViUenuve,  92  Mich.  282,  52  N.  W. 
614;  Goodrich  ▼.  Cofiln.  83  Me.  324,  22  AtL 
217;  Wharton  v.  Calne,  50  Ala.  408;  Powers 
V.  Insurance  Co.  (Vt)  35  Atl.  331.  Each  Item 
of  an  account  is  usually  the  result  of  an  ex- 
ecuted contract  between  the  parties,  and  ex- 
ecuted contracts  are  usually  binding  whether 
In  writing  or  not  Even  thpuglKorlghially  re- 
■igitized  by  VjO*Jv1v 
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quired  to  be  In  writing,  yet  when  they  are 
executed  tbey  are  said  to  be  thereby  taken  out 
•r  tlie  statute  of  frauds.  We  conclude  that 
an  accoont  as  well  as  an  account  stated  may 
■est  In  i)arol,  and  neither  Is  within  the  statute 
of  trands  of  this  state  or  of  any  other  state  or 
eoaatry,  so  far  as  we  are  atde  to  discover  from 
tbe  cases  cited  to  us  herein.  The  early  Eng- 
lish cases  to  a  contrary  eftect  appear  to  have 
been  later  overmled. 

Of  coarse  there  is  nothing  in  respondent's 
contention  that  tbe  action  of  the  court  in 
granting  tlie  motion  for  a  nonsuit  cannot  be 
rerlewed  on  an  appeal  from  an  order  denying 
a  new  trial.  Granting  the  motion  for  a  non- 
•ait  was  an  error  of  law  occurring  at  the 
trial,  and  was  excepted  to  and  specified  as 
Rich,  as  appears  by  appellant's  bill  of  excep- 
tiona  used  on  the  motian  for  new  trial.  Ton- 
hnw  T.  Pare.  103  Gal.  251.  37  Pac.  146.  Be- 
sides, we  also  bare  l)efore  as  an  appeal  from 
tbe  Judgment  based  on  the  order  of  nonsuit. 
Code  Qv.  Proc.  S  056. 

The  Judgment  and  order  should  be  reversed. 

We  concur:    COOPER,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  tn 
tbe  foregoing  opinion,  the  Judgment  and  or- 
ier  are  reversed. 


DAVIS  T.  PACIFIC  IMP.  CO.  et  al.     (S.  F. 

2,007.)* 
(Sopreme  Court  of  California.    Sept  10,  1902.) 

TAXATION— ASSESSMENT— DELINQUENT    LIST- 
DESCRIPTION  or  PROPERTY— SUFFICIEN- 
CY—STATUTES— INSTRUCTION. 

LPol.  Code,  $  3660,  prescribing  the  man- 
aer  in  which  property  is  to  be  assessed,  provides 
the  property  shall  be  specified  in  separate  col- 
omns  under  appropriate  heads,  and  gives  tbe 
leading  for  one  colnmn  aa  "City  and  town  lots 
and  nomber  of  lot  and  block  according  to  the 
system  of  numbering  in  the  city."  Held,  that 
an  assessment  of  lands  described  by  metes  and 
boonds  is  not  invalidated  by  reason  of  the  fact 
that  it  would  be  as  fully  identified  by  descrip- 
tion as  by  number. 

ZThat  a  single  bloclc  has  been  subdivided 
into  lots  does  not  constitute  a  "system  of  num- 
bering." 

3.  Pol.  Code,  (  8769,  enacts  that  the  Ux  coi- 
leetor  shall  file  with  the  county  recorder  a 
topy  of  the  publication  of  the  delinquent  list, 
with  an  afflunvit  attached  that  it  is  a  true 
eopy,  which  affidavit  is  made  prima  facie  evi- 
dence of  such  fact.  Held,  that  copies  of  a  de- 
Hnqnent  list  duly  verified  and  filed  establish, 
when  introduced  in  evidence,  the  existence  of 
the  original,  in  the  absence  of  any  evidence  to 
tbe  contrary. 

4.  Pol.  Code,  t  3764,  provides  that  the  delin- 
4oent  list  must  contain  the  names  of  the  per- 
sons and  description  of  the  property  delinquent, 
ind  amount  of  cost  and  tax.  Held,  that  the 
eonmeration  of  such  particnlars  is  equivalent 
to  a  declaration  tliat  none  other  need  be  pub- 
lished. 

5.  Pol.  Code.  {  3765,  requires  the  delinquent 
Vat  to  contain  a  notice  that  the  "real  property 
■POD  which  tbe  taxes  are  a  lien"  will  be  sold. 
8*f-tion  37&4,  relative  to  publication  of  a  delin- 
vnent  list,  does  not  provide  that  it  shall  contain 
the  description  given  in  the  assessment,  but 
nly  requires  it  to  contain  a  description  of  the 
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property  and  amount  of  taxes  and  costs.  Sec- 
tion 3885  provides  that  no  informality  in  any 
act  relative  to  the  assessment  of  taxes  shall 
render  the  same  Illegal.  An  assessment  de- 
scribed the  property  as  "beginning  at  W.  cor. 
of  G.  and  H.  Sts.;  thence  rnnning  160  */ii 
ft.  S.  W.  on  the  line  of  H.  street;  thence  run- 
ning at  right  angles  N.  W.  120  ft.;  thence  run- 
ning at  right  angles  N.  B.  100  5/u  ft.;  thence 
running  at  right  angles  to  the  point  of  begin- 
ning S.  U.  120  ft."  In  the  delinquent  list  for 
that  year  the  description  was:  "Lot  W.  cor. 
O.  and  H.  Sts.;  th.  S.  W.  100  ft  5  inches,  by 
120  ft  In  depth."  Held,  that  the  description 
in  the  delinquent  list  was  snfiicient 

6.  SecUon  3695,  Pol.  Code,  provides  that  if 
any  change  is  made  by  the  state  board  of  equal- 
ization in  tbe  assessment  roll  of  a  county,  the 
clerk  of  that  board  shall  transmit  to  the  coun- 
ty auditor  a  statement  of  such  change,  and  of 
the  per  centum  to  be  added  or  deducted  from 
the  valuation  of  such  statement  Section  3730 
requires  the  auditor,  upon  the  receipt  of  this 
statement,  to  make  the  corresponding  changes 
in  the  assessment  roll  "by  entering  the  same  in 
a  column  provided  with  a  proper  heading  in  the 
assessment  book."  Held  that,  where  the  state 
board  of  equalization  increased  the  assessment 
roll,  tax  deeds  for  sale  for  that  year,  reciting 
the  assesfiment  as  originally  made,  were  not  in- 
valid on  the  theory  that  the  "assessment" 
therein  was  not  in  accordance  with  the  state 
l>oard,  their  action  not  constituting  an  assess- 
ment. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard,  Judge. 

Action  by  Samuel  Davis  against  the  Pacific 
Improvement  Company  and  others.  From  a 
decree  directing  partition  of  real  estate  be- 
tween plalntMf  and  tbe  improvement  company, 
and  from  an  order  denying  a  new  trial,  de- 
fendant John  J.  Klumpke  appeals.    Reversed. 

R.  H.  Countryman,  for  appellant  Free- 
man &  Bates,  3.  E.  Fonlds,  Boyd  &  Fifleld,  W. 
M.  Cannon,  and  Lloyd  &  Wood,  for  respond- 
ents. 


HARRISON,  J.  The  plalnttfT  brought  this 
action  for  tbe  partition  of  a  block  of  land  in 
San  Francisco,  known  as  "South  Beach  Bloclc 
26,"  alleging  In  his  complaint  that  he  and  the 
Pacific  Improvement  Company  are  each  the 
owner  of  an  undivided  half  thereof,  and  that 
tbe  other  defendants.  Including  tbe  appelbint 
herein,  "claim  to  have  some  Interest  In  tbe 
premises  described  in  tbe  complaint  herein 
under  a  common  source  of  title,  but  tbe  char- 
acter and  extent  of  the  Interest  If  any  they 
Iiave,  are  to  the  plaintifT  unknown";  and  pray- 
ed that  "all  the  defendants  herein  be  required 
to  exhibit  and  establish  their  respective  claims 
of  title  In  and  to  the  said  premises,"  and  that 
the  court  partition  the  property  among  the 
persons  found  entitled  thereto.  In  bis  answer 
to  the  complaint  the  appellant  set  forth  that 
he  is  the  owner  in  fee  of  certahi  designated 
parcels  of  the  land  of  which  partition  was 
sought  Tbe  block  in  question  is  a  part  of 
tbe  land  of  which  an  estate  of  99  years  was 
granted  to  the  city  of  San  Francisco  by  tbe 
state  under  tbe  act  of  March  26,  1861  (St 
1851,  p.  307).  The  court  found  that  the  above 
estate  which  was  granted  to  the  city  of  San 


16 


70  PACIFIC  REPORTEB. 


(CaL 


Francisco  Is  vested  In  the  plaintiff  and  the 
defendant  Pacific  Improvement  Company,  and 
tliat  the  appellant  has  no  title  or  Interest 
therein,  and  entered  an  Interlocutory  decree 
directing  a  partition  of  this  estate  between 
the  plaintiff  and  the  Pacific  Improvement 
Company.  Prom  this  Interlocntory  decree, 
and  from  an  order  denying  a  new  trial,  the 
present  appeal  has  been  taken. 

At  the  trial  of  the  cause  the  appellant.  In 
support  of  his  claim,  introduced  In  evidence 
certain  tax  deeds  made  to  him  July  13,  1886, 
by  the  tax  collector  of  the  city  and  county  of 
San  Francisco  for  the  parcels  of  land  of  which 
he  claimed  to  be  the  owner,  and  bis  claim 
of  title  depends  upon  the  validity  of  these 
deeds.  One  of  these  deeds  was  for  a  par- 
cel of  the  land  sold  to  him  for  delinquent  tax- 
es for  the  fiscal  year  endhig  June  30,  1883, 
and  the  others  for  the  fiscal  year  ending  June 
30,  1884.  No  objection  was  made  on  behalf 
of  the  plaintiff  to  the  Introduction  of  the 
deeds  in  evidence,  and  In  form  they  comply 
with  the  requirements  of  the  Political  Code, 
under  which  they  are  made  prima  facie  evi- 
dence of  certain  facts  and  conclusive  as  to 
others.  The  plaintiff,  however,  introduced  in 
evidence  certain  matters  which  he  contends 
overcame  the  prima  facie  evidence  of  the 
deeds,  and  deprived  them  of  any  effect  as 
conveyance  of  title. 

1.  The  plaintiff  introduced  In  evidence  cer- 
tain maps  or  plats  of  the  block  In  question 
upon  which  the  block  had  been  8ul)dlvlded  in- 
to lots,  and  contends  that,  as  the  assessment 
was  not  made  In  accordance  with  these  sub- 
divisions, it  was  unauthorized  and  the  subse- 
quent proceedings  were  Invalid.  Section  3650, 
Pol.  Code,  prescribes  the  manner  In  which 
property  is  to  be  assessed,  and  the  form  of 
the  assessment  book.  After  declaring  that  all 
the  property  to  be  listed  within  the  county 
shall  be  specified  in  separate  columns  under 
appropriate  heads,  it  gives  as  the  heading  for 
one  of  these  separate  columns:  "(3)  City  and 
town  lots,  naming  the  city  or  town,  and  the 
number  of  the  lot  and  block  according  to  the 
system  of  numbering  in  such  city  or  town, 
and  Improvements  thereon."  The  assessments 
upon  which  the  tax  deeds  of  the  appellant 
were  made  describe  the  land  by  metes  and 
bounds,  and  not  by  any  number  or  block. 
One  of  the  plats  or  maps  Introduced  by  the 
plaintiff  is  the  map  commonly  known  as  the 
"Eddy"  or  "Red  Line"  map,  which  purports 
to  have  been  made  under  the  pruvislon  of 
section  5  of  the  aforesaid  act  of  March  26, 
1851.  Of  this  map  it  la  sufficient  to  say  that, 
although  block  25  thereon  Is  subdivided  by 
lines  extending  across  the  block,  and  these 
subdivisions  are  bisected,  the  several  sabdl- 
visions  are  not  numbered,  nor  is  their  size 
given,  and  consequently  It  would  be  impos- 
sible for  them  to  be  assessed  by  number.  The 
object  of  the  above  provision  of  the  statute 
is  to  obviate  the  necessity  of  describing  each 
lot  by  metes  and  bounds,  and  to  render  an 
assessment  by  number  equivalent  to  one  made 


by  metes  and.  bounds.  But  an  assessment  of 
land  described  by  metes  and  bounds  Is  not 
Invalidated  by  reason  of  the  fact  that  It  would 
be  as  fully  identified  by  giving  Its  descrip- 
tion by  the  number  of  the  lot  and  block  in 
which  it  is  located.  It  may  also  be  said  that 
the  subdivision  of  the  land  granted  to  the  city 
by  the  act  of  March  26, 1851,  either  in  blocks 
or  lots,  was  not  authorized  by  the  act,  and 
that  the  only  authority  for  the  map  given  by 
the  act  was  to  make  a  line  of  demarkatlon  be- 
tween the  upland  and  the  tide  land.  There 
was  no  evidence  that  the  map  had  ever  been 
officially  declared  a  map  of  the  city  of  San 
BYanclseo.  In  bis  brief  the  plahitiff  refers  ta 
a  map  made  in  1853  for  the  sale  of  the  re- 
versionary Interest  of  the  state  in  the  land. 
It  does  not  appear  from  the  record  that  this 
map  was  offered  in  evidence,  but  from  the 
copy  set  forth  in  the  plaintiff's  brief  it  ap- 
pears that  the  subdivisions  are  radically  differ- 
ent from  those  shown  upon  the  EdAy  map. 
This  map  was,  moreover,  prepared  for  the 
purpose  of  making  a  sale  of  the  reversion  held 
by  the  state,  and  does  not  affect  the  estate 
in  the  land  covered  by  the  partition,  nor  Indi- 
cate that  it  was  a  part  of  the  system  of  num- 
bering in  said  city.  The  same  observations 
may  be  made  with  reference  to  the  map  of 
the  land  prepared  in  the  year  1868  from  the 
one  that  bad  been  inade  under  the  direction 
of  the  board  of  tide  land  commissioners. 
There  was  no  evidence  before  the  court  that 
any  "system"  of  numbering  the  lots  and  blocks 
bad  been  adopted,  or  was  at  any  time  In  ex- 
istence, in  San  Francisco,  and  it  appears  that 
the  land  described  in  the  tax  deeds  was  for 
many  years  assessed  under  the  same  descrip- 
tion as  in  the  deeds.  The  fact  that  a  single 
block  has  been  subdivided  into  lots  would  not 
constitute  a  "system"  of  numbering,  or  indi- 
cate that  other  blocks  were  subdivided  or 
numbered.  In  Klumpke  v.  Baker,  131  Cal. 
80.  63  Pac.  137,  676,  where  It  did  not  ap- 
pear that  there  was  any  system  In  San  Fran- 
cisco for  the  subdivision  of  the  blocks  Into 
lots.  It  was  held  that  the  action  of  the  assessor 
in  subdividing  the  blocks  for  the  purpose  of 
assessment,  even  if  erroneous  as  to  owner- 
ship, does  not  Invalidate  the  assessment,  espe- 
cially where  the  owner  does  not  give  to  that 
officer  a  description  of  the  land  claimed  by 
him. 

2.  It  Is  next  objected  by  the  plaintiff  that 
the  assessor  did  not  prepare  a  delinquent  list 
for  either  of  the  years  1882  or  1883,  and  con- 
sequently that  there  was  no  legal  notice  of 
the  sale.  The  court  does  not  find,  nor  was 
there  any  evidence,  that  the  delinquent  list 
was  not  prepared  for  either  of  these  years, 
and  under  the  provisions  of  the  statute  the 
deeds  themselves  became  evidence  that  it  was 
prepared.  By  section  8760  of  the  Political 
Code  the  tax  collector  Is  required  to  file  with 
the  county  recorder  a  copy  of  his  publication 
of  the  delinquent  list,  with  his  affidavit  at- 
tached thereto  that  it  Is  a  true  copy  of  the- 
same;   and  by  the  same  section  this  affidavit 
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h  made  prima  facte  eTldence  of  this  fact 
Copies  of  the  detinquent  list  for  the  years 
1882  and  18S3,  duly  veriaed  and  filed  as  thus 
required,  were  In  evidence  before  the  court, 
and.  In  the  absence  of  any  direct  evidence  to 
tbe  contrary,  these  copies  must  be  held  to 
lure  estaMlsbed  the  existence  of  the  originals. 
TlK  InabOtty  of  the  auditor  to  produce  them 
at  tbe  trial  was  not  equivalent  to  evidence 
tbat  they  had  never  been  made,  nor  would 
their  loas  or  destruction  after  their  function 
tiad  ceased  deprive  the  pm^haser  of  the  rights 
acquired  by  the  deed.    The  authority  of  the 
tax  eoUector  to  publish  tbe  delinquent  list  is 
giren  in  section  3764,  which   provides  that 
tbe  list  so  published  "must  contain  the  names 
of  tbe  persons  and  a  description  of  the  prop- 
erty delinquent  and  tbe  amount  of  taxes  and 
costs  due,  opposite  each  name  and   descrlp- 
tloD."    The  enumeration  of  these  particulars 
is  equivalent  to  a  declaration  tbat  none  other 
need  be  published.    The  provisions  of  sections 
•3759-3762  are  for  the  guidance  of  the  auditor 
and  tax  collector  in  keeping  tbe  account  of 
taxes  chargeable  to  the  latter  officer,  and  de- 
termining tbe  amount  for  which  be  is  to  ac- 
coTint.    In  the  assessment  for  tbe  year  1882 
tbe  property  sold  for  the  delinquent  tax  of 
tbat  year  Is  described  as  follows:    "Begin- 
ning at  W.  cor.  of  George  and  Hubbell  Sts., 
tbence  running  160»/i»  ft.  8.  W.  on  the  line 
of  Hubbell   street;    thence  running  at  right 
angles  N.  W.  120  ft;  thence  nmnlng  at  right 
angles  N.  E.  160*/t*  ft.;   thence  running  at 
right  angles  to  tbe  point  of  beginning  S.  E. 
120  ft."    In  the  delinquent  list  for  that  year 
tbe  description  is  as  follows:    "Lot  W.  cor. 
George  and  Hubbell  Sts.;    th.  S.  W.  160  ft 
5  inches,    by  120  ft   hi  depth."    A  fnU   ex- 
planation of  these  abbreviations  la  given  in 
tbe  assessment  roll,  and  also  in  the  publication 
of  the  delinquent  list,  and  the  latter  also  con- 
tains a  notice  that  the  property  offered  for 
sale  wU]  commence  at  the  initial  point  given 
in  tbe  description  of  the  property,  and  will 
ran  tor  quantity  along  the  boundary  line  first 
named  in  said  description,  extending  tbe  en- 
tire depth  of  the  lot  advertised.     Section  3764 
does  not  require  the  publication  of  tbe  delin- 
quent list  to  contahi  the  same  description  as 
is  In  the  assessment  or  to  give  the  amount 
of  tbe  assessment  but  only  requires  it  to  con- 
fain  "a  description  of  the  property  delinquent," 
and   "tbe  amount  of  taxes  and  costs  due." 
That  tbe  amount  of  tbe  taxes  and  costs  due 
was  correctly  given  In  the  present  case  ap- 
pears from  the  assessment  roll  and  a  compu- 
tation of  the  amount  of  the  tax  with  tbe  costs 
aotborlted  by  statute  added  thereto.    Tbe  pro- 
vision of  section  3765,  requiring  the  tax  col- 
lector to  publish  with  tbe  delinquent   list  a 
notice  that  "ftte  real  property  upon  which  the 
taxes  are  a  lien"  will  be  sold  unless  the  de- 
Unqoent  taxes  are  paid,  also  Implies  that  it 
la  sufficient   to   give  such  a  general  descrip- 
tion as  will  Identify  the  property.     See  Rollins 
V.  Woodman,   117  CaL  616,  49  Pac.  456.    The 
TOP.— 2 


object  of  requiring  a  description  of  the  prop- 
erty in  the  delinquent  list  is  to  notify  the 
owner  of  the  land  that  the  taxes  thereon  are 
delinquent,  and  that  tbe  lot  is  to  be  sold} 
and,  if  the  description  is  sufficient  to  give  tbia 
notice,  it  must  be  held  to  be  a  sufficient  com- 
pliance with  the  statute.  The  rule  that  at 
one  time  prevailed,  requiring  the  claimant  un- 
der a  tax  deed  to  make  strict  and  exact  pro<rf 
of  every  step  to  be  taken  In  the  proceeding 
under  which  the  property  was  sold,  has  been- 
greatly  relaxed  by  modem  legislation,  and 
the  speculative  nature  of  purchases  at  tax 
sales  has  been  thereby  removed.  Such  legis- 
lation in  this  state  is  shown  by  the  provisions 
of  the  Political  Code  making  the  deed  prima 
facie  evidence  of  all  acts  necessary  for  ac- 
quiring  Jurisdiction  to  make  the  sale,  and  con' 
elusive  as  to  all  proceedings  taken  in  the  ex* 
ercise  of  tbe  Jurisdiction  thus  acquired,  and 
also  by  tbe  provision  in  section  3885  that  nO 
"informality"  in  any  act  relating  to  the  as- 
sessment or  collection  of  taxes  shall  render 
the  tax  Illegal.  The  duty  of  tbe  owner  of  land 
to  pay  tbe  taxes  thereon,  and  the  right  of 
tbe  state  to  enforce  their  collection,  is  not 
changed;  but  the  inducement  tbat  under  tbe 
former  system  was  held  out  to  the  owner  not 
to  pay  the  taxes,  in  tbe  hope  that  some  trifling 
and  immaterial  defect  in  tbe  proceedings 
might  be  shown  to  defeat  the  effect  of  the 
sale,  has  been  taken  away.  The  legislature 
doubtless  considered  tbat,  in  case  of  his  failure 
to  pay  the  taxes  when  due,  his  rights,  as  wdl 
as  the  rights  of  a  purchaser  at  the  tax  sale, 
"will  be  better  conserved  by  throwing  upon 
him  tbe  burden  of  establishing  the  invalidity 
of  tbe  sale,  and  at  tbe  same  time  declared 
tbat  mere  irregularities  In  tbe  proceedings 
shall  not  defeat  the  rights  of  the  purchaser. 
He  is  still  at  liberty  to  show  that  no  Juris- 
diction was  ever  acquired  to  make  the  sale, 
but  by  Incorporating  Into  the  statute  tbe  prin- 
ciple that  official  duty  is  presumed  to  have 
been  properly  performed  the  legislature  has 
cast  upon  him  the  burden  of  showing  the 
contrary.  See  Rollins  v.  Wright,  93  Cal.  395, 
29  Pac.  58.  It  cannot  be  said  that  there  Is 
any  ambiguity  In  tbe  description  given  above 
In  tbe  notice  of  sale,  or  any  uncertahity  as 
to  the  property  thereby  referred  to,  or  that 
tbe  owner  of  the  land  was  not  fully  informed 
of  the  property  upon  which  the  taxes  were 
delinquent  The  description  in  the  delinquent 
list,  as  well  as  that  in  the  notice  of  sale,  is 
to  be  read  In  the  light  of  the  assessment  and 
in  connection  therewith,  and  the  variation  in 
the  present  case  between  tbe  one  given  in  the 
assessment  and  that  given  in  the  notice  of 
sale  is,  at  the  most,  no  more  than  an  "in- 
formality," not  affecting  the  substance  .of  tbe 
proceeding,  or  capable  of  being  misconstrued. 
The  same  considerations  are  applicable  to  tbe 
descriptions  of  the  property  in  the  notice  of 
sale  for  the  succeeding  year. 

3.  In  the  year  1883  the  state  board  of  equali- 
zation Increased  the  assessment  roll  of  the 
Digitized  by  LjOOQ  IC 
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ctty  and  connty  of  San  Franclsca  by  adding 
thereto  15  per  cent,  upon  the  amount  fixed 
by  the  county  aasessor.  In  tbe  tax  deeds 
which  were  made  upon  the  sales  for  this  year 
the  assessment  recited  therein  Is  given  at  the 
amount  at  which  the  property  was  originally 
assessed  by  tbe  county  assessor.  Tbe  plain- 
tiff contests  the  validity  of  the  deeds  upon  the 
ground  that  the  assessment  Is  not  stated  there- 
in In  accordance  with  the  action  of  tbe  state 
board  of  equalization.  Section  3695  of  the 
Political  Code  provides  that,  If  any  change 
is  made  by  the  state  board  of  equalization  in 
the  asseiMmeut  roll  of  a  county,  the  clerk  of 
tbat  board  shall  transmit  to  the  county  auditor 
a  statement  of  such  change,  and  of  the  per 
centum  to  be  added  or  deducted  from  the  valu- 
ation of  such  statement  [assessment?].  Sec- 
tion 3730  requires  the  auditor,  upon  the  re- 
ceipt of  this  statement,  to  make  the  corre- 
sponding cbanges  In  the  assessment  roll  "by 
entering  the  same  in  a  column  provided  with 
a  proper  heading  in  the  assessment  book." 
This,  It  appears  from  the  transcript  herehi, 
was  done  in  the  present  case.  In  Wells,  Fargo 
&  Co.  V.  State  Board  of  Equalization,  56  Cal. 
IW,  It  was  held  that  tbe  function  of  the  state 
board  of  equalization  Is  limited  to  equalizing 
the  assessment  rolls  of  the  various  counties 
as  compared  with  each  other,  and  that  It  has 
no  power  to  Increase  or  lower  any  Individual 
assessment  upon  tbe  rolls  of  the  respective 
counties.  Under  the  authority  of  this  ease, 
the  action  of  the  state  board  of  equalization 
cannot  be  regarded  as  an  "assessment"  of  the 
several  lots  of  land,  but  merely  as  a  direction 
to  the  connty  auditor  to  add  to  the  various 
assessments  thereof  snch  an  amount  as  will 
have  the  effect  In  tbe  aggregate  to  make  the 
entire  assessment  roll  of  the  county  correspond 
In  value  with  the  assessment  rolls  of  other 
counties  in  the  state.  Tbe  fact  that  by  mak- 
ing this  change  the  basis  npon  which  the 
amount  of  tbe  tax  for  tbe  several  individual 
assessments  Is  to  be  computed  wUI  be  chan- 
ged, does  not  render  the  action  of  tbe  state 
board  an  assessment  of  the  several  parcels  of 
land  In  the  county,  but  is  only  an  Incidental 
consequence  of  its  action.  Tbe  statute  does 
not  require  the  tax  deed  to  contain  a  recital 
of  any  changes  that  may  have  been  made  in 
the  assessment,  and  we  hold  that  tbe  recital 
therein  of  tbe  original  assessment  is  a  suffi- 
cient compliance  with  the  statute. 

Under  the  foregoing  considerations  it  must 
be  held  that  the  evidence  offered  by  tbe  plain- 
tiff was  Insufllclent  to  overcome  the  effect  giv- 
en to  the  tax  deeds  by  the  statute,  and  that 
tbe  court  erred  In  finding  tbat  the  appellant 
had  no  Interest  in  tbe  land  sought  to  be  par- 
titioned, and  that  in  Its  Interlocutory  decree 
It  should  have  made  provision  for  tbe  appel- 
lant's Interest  therein. 

Tbe  Interlocutory  decree  and  tbe  order  deny- 
ing a  new  trial  are  reversed. 


J. 


We  concur:    QAROUTTE,  J.;  VAN  DYKE, 


TURNER  V.  HEARST.    (8.  F.  2.174.) 
(Supreme  Court  of  California.    Sept  6,  1902.) 

LIBEai-DAMAOBS-INSTRUCTIONS. 

1.  There  being  evidence  of  gross  negligence 
in  publishing  a  libel,  an  instmction  excluding 
exemplary  damages  is  error. 

2.  An  instruction  authorizing  the  jury  in  its 
discretion  to  give  no  more  than  nominal  dam- 
ages for  an  admitted  libel,  tardily  retracted, 
that  plaintiff,  an  attorney,  was  accused  of 
swindling,  and  compromised  the  matter,  is  er- 
ror. 

Oommissloners'  decision.  Department  1 
Appeal  from  superior  court,  dty  and  county 
of  San  Francisco;  Wm.  R.  Dalngerfleld. 
Judge. 

Action  by  John  W.  Turner  against  Wil- 
liam R.  Hearst.  From  judgment  for  plaintiff 
for  $150  only,  he  appeals.    Reversed. 

J.  C.  Bates,  for  appellant  Garret  W.  Mc- 
Enemey,  for  respondent 

SMITH,  C.  This  case  was  before  the  court 
on  a  former  appeal  by  the  defendant  from  a 
Judgment  against  him,  which  was  reversed. 
115  Cal.  394,  47  Pac.  129.  The  present  ap- 
peal is  by  the  plaintiff  from  a  Judgment  in  bis 
favor  for  the  sum  of  $150,  and  from  an  ordo: 
denying  bis  motion  for  new  triaL  Tbe  suit  was 
brought  to  recover  damages  for  a  publication 
concerning  the  plaintiff  in  the  defendant's 
newspaper,  tb^  Examiner,  of  date  Decemb^' 
7, 1893,  which,  as  alleged  in  tbe  complaint  is 
as  follows:  "A  long  time  ago,  Lotta  (mean- 
bag  Miss  Carlotta  Crabtree)  made  serious 
charges  against  Turner  (this  plaintiff  mean- 
ing), alleging  that  be  swindled  her  out  of 
money,  and  she  bad  bim  (this  plaintiff  mean- 
ing) arrested  on  a  criminal  charge.  Tbe  case 
was  compromised,  together  with  the  settle- 
ment of  several  thousand  dollars  In  notes 
given  by  tbe  Plumas  county  lawyer  (this 
plaintiff  meaning)  to  the  actress  (the  said 
Carlotta  Crabtree  meaning)."  There  is  no  de- 
nial of  any  of  tbe  allegations  of  the  com- 
plaint. But  it  is  pleaded  by  the  defendant  in 
mitigation  of  damages,  tbat  tbe  publication 
was  tbe  result  of  a  mistake  made  by  a  re- 
porter of  the  defendant's  newspaper  in  trans- 
ferring to  its  columns  facts  reported  in  tbe 
Post  by  which  the  plaintiff  was  inadvertent- 
ly referred  to.  Instead  of  another,  and  that 
"when  this  mistake  came  to  the  knowledge 
of  the  defendant,  he  published  a  full  and  com- 
plete statement  of  the  circumstances  und^ 
which  the  mistake  came  to  be  made,  and 
fully  exonerated  tbe  plaintiff  from  any  and 
all  of  tbe  matters  stated  In  said  item."  This 
retraction  was  published  February  4,  1894.— 
nearly  60  days  after  the  publication  of  tbe 
libeU  and  31  daya  after  service  of  summons. 
Nor  was  It  published  until  after  the  refusal 
of  the  plaintiff  to  accede  to  a  proposition  made 
to  him  by  tbe  defendant  January  19,  1894, 
to  publish  the  retraction,  if  plaintiff  would 
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dismiss  his  suit.  Under  this  state  of  the 
pleadings,  the  only  question  for  the  jury  to 
determine  was  as  to  the  amaunt  of  damages 
to  be  assessed.  On  this  question  the  court, 
at  the  Instance  of  the  defendant,  instructed 
the  Jury  that  they  could  "only  give  the  plain- 
tiff SDch  a  sum  as  will  compensate  him  for 
the  Injuries  caused  by  the  publication";  thus 
excluding  from  the  consideration  of  the  jury 
the  question  of  exemplary  damages.  But  un- 
der the  instructions  of  the  court  previously 
given,  it  was  for  the  jury  to  determine  from 
the  evidence  whether  the  publication  was  ei- 
ther malicious  in  fact,  or  the  result  of  gross 
negligence  or  g^oss  carelessness  of  the  rights 
of  the  plaintiff  or  others;  and  these  instruc- 
tions are  in  accord  with  what  was  said  by 
the  court  on  the  former  appeal  in  this  case 
(115  CaL  401,  47  Pac.  131).  "Gross  negli- 
gence," it  is  there  said,  "or  carelessness  of 
the  rights  of  others.  Is  frequently  equivalent 
in  law  to  an  intentional  or  malicious  disre- 
gard of  those  rights";  and  it  is  added: 
•"Whether  or  not  the  method  adopted  by  the 
Examiner  amounted  to  such  disregard  was  a 
matter  for  the  jury,  nndw  proper  instructions 
of  the  court"  The  Instruction  in  question  is 
obviously  Inconsistent  with  what  is  here  said 
by  the  court,  which  is  r  t  only  a  correct  state- 
ment of  the  law  (Wats.  Dam.  {  729;  Field, 
Dam.  I  88;  Childers  v.  Publishing  Co.,  105 
Cal.  289,  290,  38  Pac.  903,  45  Am.  St  Rep. 
40;  Westerfleid  v.  Scripps,  119  Cal.  811,  612, 
51  Pac  958),  but  has  become  the  law  of  the 


Other  objections,  more  or  less  valid,  are 
made  to  the  Instructions  given  by  the  court  at 
the  instance  of  the  defendant,  but  It  would 
be  a  tedious  and  unprofitable  task  to  examine 
them  all.  The  principles  governing  the  ques- 
tion of  damages,  applicable  to  the  case,  are 
well  settled,  and  may  be  briefly  stated,  and  it 
is  to  be  hoped  that  on  a  new  trial  the  instruc- 
tk>n9  may  be  somewhat  simplified. 

There  is  one  objection,  however,  of  too 
much  importance  to  be  disregarded.  In  one 
of  the  instructious  asked  by  the  appellant,  the 
court  was  asked  to  instruct  the  jury,  in  effect 
that  in  the  case  before  them  "a  nominal  ver- 
dict would  be  a  denial  of  justice";  but  in  the 
modified  instruction  given,  this  portion  of  the 
instruction  was  omitted,  and  the  jury  was  in- 
atmcted,  at  the  instance  of  respondent,  as 
follows:  "You  are  entitled  to  give  the  plain- 
tiff as  small  a  sum  as  you  think  him  entitled 
to,  and  may,  If  yon  think  him  entitled  to  a 
verdict  at  aU,  give  him  a  verdict  in  a  nominal 
sum, — say  one  dollar, — if  yon  believe  him  en- 
titled to  no  more."  This  instruction,  and  the 
refusal  of  the  court  to  give  the  instruction 
asked  by  the  appellant,  can  be  justified  only 
on  the  theory  that  the  case  was  (me  in  which 
a  verdict  for  a  merely  nominal  sum  was  prop- 
er. But  this  was  not  the  case.  The  libel  com- 
plained of  was  of  a  most  serious  character, 
and  its  publication,  and  all  the  facts  alleged  in 
tbe  complaint,  had  been  admitted.  Nor  was 
the  tardy  retraction  of  the  libel  by  the  de- 


fendant calculated  to  obviate  the  serious  con- 
sequences of  the  liljel,  except  to  a  limited  ex- 
tent. The  plaintiff  was  therefore  entitled  to 
substantial  damages  for  the  injury  admitted- 
ly suffered  by  him,— that  is  to  say,  to  "dam- 
ages reasonably  adequate"  to  the  injury  suf- 
fered, and  the  jury  should  have  been  instruct- 
ed to  that  effect  Wolford  v.  Mining  Co.,  63 
Cal.  484,  485;  Mariani  v.  Dougherty,  46  Cal. 
26;  Sanderson  v.  Caldwell,  45  N.  Y.  406.  6 
Am.  Rep.  105.  As  said  in  the  case  last  cited, 
"the  plaintiff  was  entitled  to  be  compensated 
for  the  injury  to  his  reputation,  caused  by  the 
wrongful  publication.  His  character  was  not 
Impeached.  In  such  case,  a  nominal  verdict 
would  have  been  a  denial  of  justice." 

We  advise  that  the  judgment  and  order  ap- 
pealed from  be  reversed. 

I  concur:    GRAY,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed. 


HART  V.  HOYT  et  al.     (Sac.  978.) 
(Supreme  Court  of  California.    Sept  12,  1902.) 

TRESPASS-JUSTIFICATION— BVIDBNCB. 

1.  It  is  ImmateTiai  that  the  quantity  of  wa- 
ter owned  by  defendant,  and  conducted  through 
the  ditch  to  her  laud,  is  left  Indefinite  by  the 
evidence,  in  an  action  for  trespass,  where  de- 
fondant  justified  under  a  prescriptive  right  to 
the  use  of  a  ditch  across  plaintiff's  land  as  a 
conduit  of  water  to  her  lands,  and  a  right  of 
entry  for  repairing  it 

Department  1.  Appeal  from  superior  court, 
Siskiyou  county;  J.  S.  Beard,  Judge. 

Action  by  B.  C.  Hart  against  Elizabeth 
Hoyt  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

Qlllls  &  Tapscott  for  appellant  Warren  & 
Taylor,  for  respondents. 

SMITH,  O.  This  is  a  suit  for  trespass  on 
plaintiff's  land.  The  defendant  Mrs.  Hoyt 
justifies  under  an  alleged  prescriptive  right  to 
the  use  of  a  ditch  across  plaintifTs  place  as 
a  conduit  of  water  to  her  lands,  and  a  right 
of  entry  for  repairing  the  same.  The  other 
defendants  justify  as  her  servants.  The  case 
was  tried  by  a  jury,  whose  verdict  was  for 
defendants,  and  judgment  was  accordingly  en- 
tered in  their  favor.  The  plaintiff  appeals 
from  the  judgment,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial.  The  main 
question  involved  is  as  to  the  sufllcicncy  of 
the  evidence  of  Mrs.  Hoyt's  alleged  right  of 
entry  to  justify  the  verdict.  The  plaintiff's 
lands  lie  to  tbe  eastward  of  those  of  Mrs. 
Hoyt,  and  the  ditch  In  question  runs  westerly 
through  the  lands  of  the  plaintiff,  and  at  the 
present  time  to  and  upon  her  lands.  Former- 
ly, according  to  the  testimony  of  plaintiff's 
witnesses,  the  ditch  did  not  quite  reach  the 
land  of  Mrs.   Hoyt;    but  there  Is  evidence 
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tending  to  show  the  contrary.  Tbere  la  alao  ] 
evidence  tending  to  sliow  that  Mrs.  Hoyt  la 
tlie  owner  of  water  from  the  Shaata  river, 
flowing  In  a  ditch  to  the  eastward  of  plain- 
tllTB  lands,  known  as  the  Miller,  Casedy,  and 
Hoyt  ditch,  which  for  many  years  she  lias 
been  conducting  to  her  lands  through  the 
ditch  in  question.  Nor  is  it  material  to  the 
issues  in  this  case  that  the  quantity  of  water 
thus  owned  by  her,  and  conducted  through 
the  ditch  to  her  land,  is  left  indefinite  by  the 
evidence.  We  think,  therefore,  that  the  jury 
was  Justified  in  finding  that  she  had  acquired 
a  prescriptive  right  to  the  use  of  the  ditch. 

As  to  entries  on  plaintiff's  lands,  made  by 
her,  in  the  exerlcse  of  her  right,  for  the  pur- 
pose of  repairing  the  ditch,  the  evidence  on 
her  part  is  somewhat  meager,  and  is  stoutly 
contradicted  by  the  plaintiff  and  his  witness- 
es. But  assuming,  for  the  purposes  of  the  de- 
cision, that  the  right  to  the  use  of  the  ditch 
would  not  imply  the  right  of  entry  to  repair 
It,  she  testifies  unequirocally  that  she  and 
her  husband,  who  was  her  predecessor  in  ti- 
tle, have  been  using  the  ditch  since  1864  or 
1865,  and  have  habitually  sent  men  onto  plaln- 
tifTs  land  to  clean  it  out  whenever  necessary; 
and  her  testimony  is  strongly  confirmed  by 
her  habitual  use  of  the  ditch,  which,  it  appears 
from  the  evidence,  required  frequent  repair- 
ing. We  cannot  say,  therefore,  that  the  ver- 
dict of  the  Jury  was  not  justified  by  the  evi- 
dence. 

Objection  Is  made  by  the  appellant  to  sev- 
eral rulings  of  the  court  with  regard  to  evi- 
dence, but  none  of  these  seem  to  be  of  suffi- 
cient importance  to  require  consideration. 

We  advise  that  the  judgment  and  order  ap- 
pealed from  be  afilrmed. 

We  concur:    GRAY,  C;  CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


PEOPLE  V.  GRAY.    (Or.  844.) 
(Supreme  Court  of  California.    Sept.  13,  1902.) 

SEDUCTION-LIMITATIONS. 
1.  Pen.  Code,  $  8U1,  providing  that  an  indict- 
ment for  a  misdemeauor  must  be  within  a 
year  after  its  commission,  applies  to  an  indict- 
ment for  seduction  under  promise  of  marriage, 
where  the  judgment  imposes  a  fine  as  punish- 
ment, though  section  208  authorizes  punish- 
ment by  imprisonment  in  the  state  prison  or 
by  fine;  section  17  providing  that  if  the  judg- 
ment imposes  a  punishment  less  than  impris- 
onment in  the  state  prisou,  the  offense  shall  be 
deemed  a  misdemeauor  for  all   purposes. 

Department  2.  Appeal  from  superior  court 
Riverside  county;  B.  S.  Smith,  Judge. 

John  A.  Gray  was  convicted  of  seduction 
under  promise  of  marriage,  and  appeals.  Re- 
versed. 

John  G.  North,  ErI  Rogers,  and  Kendrlck 
&  Knott  for  appellant  Tirey  L.  Ford,  Atty. 
Gen.,  A.  A.  Moore,  Jr.,  Dep.  Atty.  Gen.,  and 
Lyman  Evans,  Oist  Atty.,  for  the  People. 


McFARLAND,  J.  The  defendant  was  In- 
dicted for,  and  convicted  of,  the  crime  of  se- 
duction under  promise  of  marriage,  and  the 
judgment  of  the  court  below  was  that  he 
should  be  punished  by  a  fine,  and,  in  default 
of  payment  thereof,  by  Imprisonment  in  the 
county  jail  at  the  rate  of  $2  per  day,  etc  He 
appeals  from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trlaL 

In  our  opinion  the  contention  of  appellant 
that  the  offense  of  which  he  was  convicted 
was  barred  by  section  801  of  the  Penal  Code 
must  be  sostained,  and  therefore  It  Is  not 
necessary  to  consider  the  many  other  points 
which  he  makes  for  a  reversal,  some  of 
which,  at  least  raise  grave  questions.  The  of- 
fense with  whjch  appellant  was  charged  (Pen. 
Code,  t  268)  is  punishable  either  by  imprison- 
ment in  the  state  prison,  or  by  a  fine  It 
may,  therefore,  be  either  a  felony  or  a  mis- 
demeanor; and  whether  it  is  to  be  considered 
the  one  or  the  other  depends  upon  the  char- 
acter of  the  judgment  rendered  by  the  trial 
court  If  the  judgment  l>e  Imprisonment  in 
the  state  prison,  the  crime  is  a  felony;  If  a 
fine  only,  or  Imprisonment  In  the  county  Jail, 
a  misdemeanor.  It  is  provided  in  section  17 
of  the  Penal  Code  that  In  such  a  case,  if  the 
judgment  imposes  a  punishment  less  than  Im- 
prisonment In  the  state  prison,  the  offense 
"shall  be  deemed  a  misdemeanor  for  all  pur- 
poses"; and  that  in  such  a  case  the  offense 
shall  be  deemed  to  be  a  misdemeanor  has 
been  expressly  held  by  this  court  in  a  number 
of  cases.  People  v.  Cornell,  16  Cal.  187;  Peo- 
ple V.  Salorse,  62  Cal.  142;  People  T.  Ayhens, 
85  Cal.  88,  24  Pac.  635;  People  T.  Perini,  94 
Cal.  573.  29  Pac.  1027.  In  the  case  last  cited 
the  defendant  was  prosecuted  for  receiving 
stolen  goods,  which  offense  is  punishable  by 
imprisonment  either  in  the  state  prison  or  in 
the  county  jail,  and  the  court  said:  "Wheth- 
er a  person  convicted  of  this  offense  has  com- 
mitted a  felony  or  a  misdemeanor  can  be  as- 
certained by  the  nature  of  the  judgment  If 
the  defendant  is  sentenced  to  serve  a  term  In 
the  state  prison,  the  crime  Is  a  felony;  others 
wise,  a  misdemeanor.  Pen.  Code,  g§  16,  17." 
Therefore,  as  in  the  case  at  bar  the  Judg- 
ment was  less  than  imprisonment  in  the  state 
prison,  the  offense  was  a  misdemeanor.  But 
section  801  of  the  Penal  Code  provides  that 
"an  indictment  for  any  misdemeanor  must 
be  found,  or  an  information  filed,  within  one 
year  after  its  commission";  and  in  the  case 
at  bar  the  alleged  offense  was  committed.  If 
at  all,  more  than  two  and  a  half  years  before 
the  Indictment  was  found.  The  alleged  of- 
fense was  therefore  barred.  It  is  no  answer 
to  this  defense  to  say  that  the  indictment,  on 
its  face,  charged  a  felony;  it  merely  charged 
a  certain  offense,  which  might  be  a  felony  or 
misdemeanor,  and  was,  therefore,  as  much  a 
charge  of  the  one  as  of  the  other.  If  the  po- 
sition of  respondent  on  this  point  Is  tenable, 
then  the  defense  of  the  statute  of  limitations 
to  a  charge  of  a  misdemeanor  can  always 
be  destroyed  by  the  simple  device  of  indict- 
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Ing  a  defendant  for  some  felony  under  which 
be  could  be  convicted  of  the  outlawed  lesser 
offense.  But  the  question  has  been  definitely 
decided  by  this  court  in  favor  of  the  conten- 
tion of  appellant  in  the  case  of  People  t. 
Picettl,  124  Cal.  361,  57  Pac  156.  In  that 
case  the  Information  was  for  grand  larceny, 
and  the  defendant  was  convicted  of  the  mis- 
demeanor of  petit  larceny.  The  information 
had  not  been  found  within  one  year  after  the 
commission  of  the  offense,  and  the  judgment 
was  reversed,  because  the  offense  was  barred 
by  said  section  801  of  the  Penal  Code,  above 
quoted.  The  court  said:  "This  defendant  has 
been  prosecuted  by  information,  and  has  been 
convicted  of  a  misdemeanor.  He  has,  there- 
fore, been  prosecuted  for  a  misdemeanor  by 
information,  and  the  one-year  statute  would 
seem  to  apply.  By  a  strict  construction  of 
this  provision  of  the  Code,  it  might  be  held 
that  it  only  applied  to  those  specific  cases 
where  the  information  or  indictment  upon  its 
face  charged  a  misdemeanor.  But  a  more  lib- 
eral construction  would  make  the  statute  ap- 
ply to  aU  those  cases  where,  under  the  in- 
dictment or  information,  the  defendant  may 
he.  and  is,  convicted  of  a  misdemeanor.  Such 
constmction  should  obtain,  especially  In  view 
of  the  fact  that  otherwise.  In  every  case 
where  a  defendant  is  prosecuted  for  felony 
and  convicted  of  misdemeanor,  there  would  be 
no  statute  of  limitations  which  could  be  In- 
Toked." 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concar:    TEMPLB^  J.;  HI1NSHA.W,  J. 


HBNLEX  V.  WILSON  et  nx.  (8.  P.  2,088.) 
(Supreme  Court  of  California.  Sept.  13,  1002.) 
UABIUTT  FOR  WIFK'S  TORTS. 
1.  The  husband's  liability  for  tort  of  his  wife, 
aot  done  by  means  of,  or  in  the  use  of,  or  in  the 
anertiou  of  some  right  in  reference  to,  her 
separate  property,  is  not  changed  by  the  fact 
that  under  the  statutes  she  may  have  a  sepa- 
rate estate,  and  may  manage  it. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Oeorge  H. 
Bahrs,  Judge. 

Action  by  Bessie  Henley  against  J.  A.  Wil- 
son and  wife.  Judgment  for  plaintiff.  De- 
fendant J.  A.  Wilson  appeals.    Affirmed. 

Anson  Hilton,  for  appellant  Francis  J. 
Heney  and  L.  D.  Windrem,  for  respondent 

TEMPLE,  J.  Action  for  damages  caused 
by  a  violent  assault  committed  upon  the  plain- 
tiff by  the  defendant  Delphlne  Wilson,  wife 
of  the  appellant  J.  A.  Wilson.  It  was  admit- 
ted on  the  trial  that  the  husband  was  not 
present  at  the  time  of  the  assault,  and  had  no 
knowledge  of  the  occurrence  until  some  time 
afterwards.    An  instruction  was  a^ked  by  ap- 
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pellant  to  the  effect  "that  the  husband  is  not 
responsible  for  the  wrongful  acts  of  the  wife 
committed  out  of  his  presence,  and  without 
his  knowledge  or  consent"  This  was  refus- 
ed, and  a  verdict  for  plaintiff  was  returned, 
and  judgment  went  against  both  defendants, 
from  which  the  husband  appeals.  Whether 
this  proposed  instruction  should  have  been 
given  is  the  only  question  involved. 

While  there  is  a  conflict  in  the  authorities, 
appellant  concedes  at  the  outset  that  a  ma- 
jority of  the  cases  still  hold  to  the  common-</ 
law  rule  which  makes  the  husband  liable  ab- 
solutely for  all  torts  committed  by  the  wife. 
This  statement  is  too  broad.  Pom.  Rem.  & 
Bern.  Rights,  !§  320,  321,  states  that  as  to  all 
torts  committed  by  the  wife,  not  done  by 
means  of,  or  in  the  use  of,  or  in  the  assertion 
of  some  right  in  reference  to,  her  separate 
property,  the  common-law  rules  remain  un- 
changed. Since  she  is  permitted  to  manage^ 
her  separate  estate  as  though  she  was  a  feme 
sole,  it  follows  that  in  such  management  she 
must  be  re8pon9ible  as  a  feme  sole.  The  com- " 
mon-iaw  rule  must  prevail  unless  it  has  been 
changed  by  statute.  No  express  change  has 
been  made,  but  it  is  contended  that  since 
the  wife  now  retains  as  her  own  such  prop- 
erty as  she  has  at  the  time  of  the  marriage, 
and  such  as  she  afterwards  may  acquire  by 
gift,  descent,  or  devise,  and  may  manage  her 
own  separate  estate,  she  should  now  be  held 
solely  responsible  for  her  torts,  on  the  prin- 
ciple that  the  reason  for  the  common-law  rule 
has  ceased  to  exist  and  therefore  the  rule 
should  cease.  But  what  all  the  reasons  for 
the  rule  were  originally  is  not  now  so  easy  to 
determine,  and  accordingly  it  was  said  by 
Mr.  Justice  Field,  tn  Van  Maren  v.  Johnson, 
16  Cal.  312:  "It  matters  not  what  was  tbe^ 
origin  of  the  common-law  doctrine;  its  rule 
is  settled  and  exists  independently  of  the 
grounds  on  which  it  originally  rested."  These 
rules  are  quite  ancient,  and  cannot  be  said 
to  have  been  rested  solely  upon  the  fact  that 
the  husband  may  take  all  the  wife's  personal 
property  and  her  earnings,  and  may  control 
her  person,  or  that  she  can  have  no  estate 
from  which  a  Judgment  against  her  could  be 
satisfied,  added  to  the  supposed  merger  of  h« 
legal  personality  in  his.  It  was  said  by  the 
supreme  court  of  Texas  in  Zeliff  v.  Jennings, 
61  Tex.  458,  that  the  doctrine  "rests  perhaps 
mainly  upon  the  supposition  that  her  acts  are 
the  result  of  the  superior  will  and  influence  of 
the  husband.  Owing  to  the  intimate  relation 
of  husband  and  wife,  and  to  the  nature  of  the 
control  given  him  by  law  and  social  usage 
over  her  conduct  and  actions,  it  would  be  dif- 
ficult if  not  impossible,  for  the  courts  to  de- 
termine when  she  had  acted  at  her  own  in- 
stance, and  when  she  was  guided  by  his  dic- 
tation." And  it  may  be  added,  in  a  case 
where  the  wife  has  no  separate  estate.  If  the 
husband  cannot  be  held,  the  aggrieved  person 
will  have  no  redress,  and  upon  the  wife  thoe 
will  be  no  restraint  of  pecuniary  responsibil- 
ity.   If  so  disposed,  she  could  with  Impunity 
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blast  the  lives  of  her  neighbors  by  most  griev- 
ous slanders.  Nor  Is  It  true,  In  the  absolute 
sense,  that  she  has  no  Interest  In  the  estate  of 
her  husband.  She  Is  entitled  to  a  support  out 
of  it,  and  to  be  maintained  in  a  degree  of 
comfort  proportionate  to  bis  wealth.  To  make 
this  fortune  liable  for  her  torts  may  directly 
affect  her.  It  may  diminish  her  comfort  and 
style  of  living.  As  to  the  community  proper- 
ty, if  the  coverture  Is  ended  in  any  mode  dur- 
ing her  life  without  her  fault,  one-half  of  it 
wUl  be  hers.  Most  wives  consider  themselves 
equally  Interested  in  accumulations,  and  prop- 
erly so.  At  common  law,  even,  they  had 
morally  an  interest  in  the  fortune  made  or 
inherited  by  the  husband.  In  some  circum- 
stances they  could  secure  a  separate  mainte- 
nance from  It  on  a  scale  proportionate  to  its 
amount.  We  hear  much  of  the  power  over 
the  wife  given  to  the  husband  by  the  common 
law,  which  is  now  thought  to  have  been  op- 
pressive. But  it  had  its  other  side.  It  was 
calculated  to  make  a  more  complete  and  in- 
dissoluble union,  in  which  the  wife  had  rights 
that  could  be  lost  only  by  her  violation  of  her 
marriage  vow,  and,  I  think,  to  make  the  com- 
mon earnings  liable  for  the  torts  of  each  tend- 
ed In  the  same  direction.  Each  became  the 
other's  "keeper."  These  earnings  are  held  by 
the  husband,  but  are  liable  for  the  support  of 
the  wife.  Since  the  reasons  of  the  common- 
law  rule  cannot  now  be  fully  known,  we  are 
at  liberty  to  suppose  that  it  was  founded  upon 
these  and  many  other  considerations,  as  well 
as  upon  those  usually  stated.  But  many  of 
the  reasons  upon  which  It  Is  commonly  sup- 
posed the  common-law  rule  depended  still  sub- 
sist, and  the  express  limitations  upon  the  lia- 
bility of  the  husband  or  of  the  community 
property  for  the  debts  of  the  wife  imply  that 
in  other  respects  the  common  law  still  pre- 
vails. For  instance,  the  husband  is  the  head 
of  the  family,  and  may  choose  the  residence. 
Civ.  Code,  S  156.  He  is  entitled  to  the  custody 
and  control  and  to  the  earnings  of  minor  chil- 
dren as  against  the  wife  (Id.  §  197),  unless 
during  separation  (Id.  {  198).  The  provisions 
of  the  Code  giving  the  wife  the  power  to  make 
contracts  with  reference  to  property  negative 
the  Idea  that  she  has  In  other  respects  the 
power  or  the  responsibility  of  a  feme  sole. 
So  section  167  of  the  Civil  Code  expressly  pro- 
vides that  the  community  property  shall  not 
be  liable  for  the  debts  of  the  wife  contracted 
before  marriage,  leaving  it  still  liable  for  her 
debts  contracted  after  marriage.  See  In  re 
Burdlck's  Estate,  112  Cal.  598,  44  Pac.  734, 
opinion  of  Mr.  justice  Harrison;  also  Van 
Maren  v.  Johnson,  15  Cal.  308;  Vlautin  v. 
Bumpus,  35  CaL  214.  Van  Maren  v.  Johnson 
was  a  suit  against  husband  and  wife  for  serv- 
■  Ices  rendered  the  wife  before  marriage.  Judg- 
ment was  against  both,  but  In  terms  it  pro- 
vided that  it  could  be  satisfied  from  her  sep- 
arate property  or  from  the  community  prop- 
erty. The  husband  appealed,  and  the  only  ques- 
tion was  as  to  the  liability  of  the  community 
property.   Upon  this  question  Judge  Field  said: 


"The  statute  In  terms  provides  that  the  sep- 
arate property  of  the  wife  shall  be  liable  for 
her  debts  contracted  previous  to  the  mar- 
riage, and  at  the  same  time  that  the  separate 
property  of  the  husband  shall  not  be  thus  lia- 
ble. It  is  silent  as  to  the  liability  of  tbe  cone 
mon  property  as  to  such  debts,  and  also  as 
to  the  liability  of  that  property  for  the  pre- 
vious debts  of  the  husband."  The  learned 
judge  then  proceeds  to  show  that  tbe  common 
law  is  the  basis  of  our  jurisprudence,  and  that 
the  statute  has  modified  that  law,  on  this 
matter,  only  in  two  respects:  "It  renders  the 
separate  property  of  tbe  wife  liable  and  ex- 
empts the  separate  property  of  the  husband. 
Beyond  this  exemption  of  his  separate  prop- 
erty his  liability  exists;  that  is  to  say,  he  is 
liable  to  the  extent  of  tbe  common  property." 
That  is,  the  common  law  prevails  except  as  ^ 
it  has  been  modified  by  statute.  EHirtha'more, 
by  the  express  provision  of  the  statute,  the 
wife  cannot  be  sued  without  her  husband  for 
a  tort  which  does  not  concern  her  separate  es- 
tate. She  can  sue  or  be  sued  alone  only  when: 
(1)  The  action  concerns  her  s^urate  proper- 
ty or  her  claim  to  the  homestead;  (2)  when 
the  action  is  between  herself  and  husband; 
(3)  when  she  is  living  In  separation  by  hla 
desertion,  or  under  an  agreement  in  writing. 
Code  Civ.  Proc.  {  370.  And  it  has  been  held 
that  hi  an  action  for  damages  which  accrue 
for  the  injury  of  the  wife  the  husband  must 
be  joined;  the  recovery  will  be  community 
property.  McFadden  v.  Railroad  Co.,  87  CaL 
464,  25  Pac.  681,  11  L.  R.  A.  252;  Neale  v. 
Railroad  Co.,  94  Cal.  425,  29  Pac.  954.  Se^ 
also,  Sheldon  v.  The  Uncle  Sam,  18  Cal.  527, 
79  Am.  Dec.  193.  I  think  there  would  be  no 
profit  In  discussing  the  cases  cited  by  appel- 
lant from  other  states.  In  some  tbe  statutes 
expressly  provide  against  the  liability  of  the 
husband  for  the  torts  of  the  wife.  In  others 
all  the  earnings  of  the  wife  during  coverture, 
and  all  recoveries  for  personal  injuries,  are 
her  separate  property.  In  some  cases  the  tort 
accrues  in  the  management  of  her  separate  es- 
tate. But  whatever  the  rule  may  be  in  other 
jurisdictions,  the  principles  which  are  deter- 
minative of  the  case  have  been  settled  here, 
and  are  in  accordance  with  the  rule  prevail- 
ing In  a  majority  of  tbe  states.  Some  of  the 
cases  cited  by  the  respondent  are  interesting, 
because  they  discuss  the  reason  upon  which 
the  common-law  rule  was  believed  to  be  bas- 
ed. See  Kowlng  v.  Manly,  49  N.  Y.  201,  10 
Am.  Rep.  346;  Alexander  v.  Morgan,  31  Ohio 
St.  548;  Heckle  v.  Lurvey,  101  Mass.  844,  S 
Am.  Rep.  366. 
The  judgment  is  affirmed. 

I  concur:    HENSHAW,  J. 

McFARI..\NI>,  J.  I  concur  in  tbe  judg- 
ment of  affirmance.  I  also  concur  in  the  opin- 
ion of  Mr.  Justice  TEMPLE,  with  the  excep- 
tion of  a  few  expressions  therein  which  are 
not  necessary  to  a  determination  of  the  case. 
I  see  no  escape  from  the  proposition  that  a 
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hasband's  common-law  liability  for  the  torts 
of  bis  wife  has  not  been  changed  by  tbe  stat- 
otory  law  of  California.  If  there  be  any  In- 
justice In  tbe  doctrine,  the  remedy  Is  with  the 
legisIatDre. 


ARNOLD  T.  ARNOLD  et  al.     (S.  P.  2,108.) 

(Sopreme  Court  of  California.    Sept.  13,  1002.) 

WKITTEK    INSTRUMENT— CONSIDERATION— PA- 
ROL. EVIDENCE— TRANSACTION  BE- 
TWEEN  PARTNERS. 

L  Plaintiff  alleged  that,  he  and  defendant 
haTing  been  partners,  plaiutiff  transferred  his 
interest  solely  that  defendant  might  convenient- 
ly handle  the  business,  and  the  prayer  was  for 
a  dissolution  and  accounting.  The  defense  was 
that  there  had  been  a  dissolution  and  transfer 
for  value.  Pli^intiff  introduced  a  written  in- 
stmment  between  him  and  defendant  reciting 
a  dissolution  and  transfer  for  value.  Held 
proper  not  to  allow  plaintiff  to  testify  that  the 
instrument  was  without  consideration. 

2.  The  evidence  was  not  admissible  on  the 
theory  that  the  consideration  might  be  shown 
by  parol  owing  to  tbe  confidential  relation  of 
partnership,  no  unfairness  or  suppression  of 
knowledge  being  averred. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  George  H. 
Bahrs,  Judge. 

Action  by  W.  O.  Arnold  against  H.  B.  Ar- 
nold and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  J.  Burt,  for  appellant  E.  D.  Knight  and 
J.  A.  Stephens,  for  respondents. 


HcFARLAND,  J.  This  is  an  appeal  by 
plaintiff  from  a  Judgment  In  favor  of  de- 
fendants. It  is  averred  In  the  complaint  that 
prli.  r  I  and  on  July  10, 1896,  plaintiff  and  the 
defendant  H.  B.  Arnold  were  copartners  car- 
tying  on  a  retail  grocery  business,  and  as  co- 
partners were  owners  of  a  stock  of  goods  and 
groceries  of  a  named  value,  and  also,  as  such 
copartners,  were  owners  of  certain  described 
pieces  of  real  property  and  also  of  certain 
(hares  In  certain  loan  associations:  that  on 
said  July  10th  plaintiff  was  sick,  and  for  the 
pnrpoee  of  enabling  the  defendant  U.  B.  Ar- 
nold to  alone  freely  handle  said  business  and 
property  without  the  active  concurrence  of 
plaintiff,  and  for  the  use  and  benefit  of  tbe 
copartnership,  plaintiff  assigned,  transferred, 
and  conveyed  by  good  and  sufficient  convey- 
ances all  of  his  interest  in  said  business  and 
property  to  said  defendant  It  Is  further  aver- 
red that  afterwards  said  defendant  formed 
a  corporation,  and  turned  over  to  it  all  tbe 
assets  of  said  copartnership;  and  that  prior 
to  the  comnaencement  of  this  action  said  H. 
B.  Arnold  and  said  corporation,  which  Is  also 
made  a  defendant  refused  and  still  refuse  to 
recognize  any  Interest  of  plaintiff  In  said  busi- 
ness and  property,  and  refuse  to  allow  him 
to  participate  in  the  business,  or  to  account 
etc.  The  prayer  is  for  a  dissolution  of  the 
alleged  partnership,  and  that  the  property  and 
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assets  thereof,  after  the  payment  of  the  part- 
nership debts,  be  divided  between  the  parties 
according  to  their  respective  rights.  The  de- 
fendants, by  answers,  deny  all  the  material 
averments  of  the  complaint,  and  particularly 
deny  that  there  was  any  partnership,  as  al- 
leged In  the  complaint,  on  July  10,  180G,  or  at 
any  time  after  about  June  1,  1806;  and  that 
at  the  last-named  date  the  partnership  was 
dissolved  by  mutual  consent  and  acts  of  the 
parties,  and  plaiutiff  then,  for  good  and  valu- 
able consideration,  assigned,  delivered,  and 
conveyed  to  said  defendant  H.  B.  Arnold,  for 
his  own  use  and  benefit,  and  not  otherwise, 
all  plaintiff's  Interest  in  said  business  and 
property.  The  court  found  tbe  facts  in  ac- 
cordance with  tbe  defendants'  averments,  and 
rendered  Judgment  accordingly.  There  Is  no 
contention  that  the  findings  are  not  supported 
by  the  evidence,  but  the  apj)ellant  contends 
that  the  court  erred  In  sustaining  respond- 
ents' objection  to  certain  offered  oral  testi- 
mony of  plaintiff,  on  the  ground  that  Its  only 
purpose  was  to  vary  and  defeat  certain  writ- 
ten Instruments;  and  whether  or  not  this 
ruling  was  correct  is  substantially  the  only 
question  In  tbe  case. 

When  plaintiff  was  on  the  witness  stand, 
and  was  about  to  testify  as  to  tbe  transfers 
and  conveyances  referred  to  In  the  complaint 
he  was  asked  if  they  were  In  writing,  and, 
having  answered  that  they  were,  defendants 
demanded  the  writings  as  the  best  evidence, 
whereupon  plaintiff  Introduced  in  evidence  the 
following  written  contract,  which.  Instead  of 
attempting  to  state  Its  substance,  we  will  give 
In  full:  "Assignment  of  Partnership  Interest 
in  Copartnership  Property.  This  indenture  of 
two  parts,  made  and  concluded  this,  the  (1) 
first  day  of  June,  1S9C,  by  and  between  W. 
G.  Arnold,  party  of  the  first  part,  and  H.  B. 
Arnold,  party  of  the  second  part,  both  par- 
ties of  the  city  and  county  of  San  Francisco, 
witnesseth:  "That  whereas,  the  said  parties 
were  heretofore  copartners  In  the  business  con- 
ducted under  the  firm  name  and  style  of  Ar- 
nold Brothers,  grocers,  at  tbe  comer  of  Va- 
lencia and  Twenty-First  streets.  In  the  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia, which  partnership  was  dissolved  land 
determined  on  the  said  first  day  of  June;  and 
whereas,  many  debts  due  and  owbig  to  said 
parties  on  accomit  of  their  said  copartner- 
ship are  still  outstanding  and  debts  due  by 
the  said  firm  are  yet  unpaid;  and  whereas, 
it  is  agreed  that  the  said  first  party  shall  as- 
sign and  release  to  the  said  second  party  all 
his  Interest  In  tbe  stock  in  trade,  go  ids,  wares, 
and  merchandise  of  every  description,  kind, 
and  character  belonging  to  the  said  firm,  and 
In  the  debt  now  owing  to  said  firm,  and  that 
tbe  said  second  party  shall  assume  all  the 
debts  and  liabilities  of  the  said  firm,  and  shall 
discharge  and  indemnify  said  first  party  from 
all  liabilities  and  losses  arising  from  said  part- 
nership: Now,  therefore.  In  pursuance  of  the 
snid  agreement  and  in  consideration  of  tbe 
return  to  said   first  party  of  certain  papers 
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evidence  of  debts  due  from  bim  to  said  sec- 
ond party,  the  receipt  of  wbtcb  papers  is  here- 
by acknowledged,  and  the  payment  of  one 
hundred  dollars,  the  receipt  of  -which  is  hereby 
aelcnowledged,  the  said  W.  G.  Arnold  doth 
hereby  fully  and  absolutely  sell,  assign,  re- 
lease, and  set  over  to  the  said  H.  B.  Arnold 
all  his  right,  title.  Interest,  and  share  In  and 
to  all  stock  in  trade,  goods,  wares,  and  mer- 
chandise, fixtures  and  leaseholds,  property  and 
effects  belonging  to  said  firm  or  partnership, 
of  whatever  nature  and  wheresoeTer  situated, 
including  books,  book  accounts,  and  debts  of 
any  nature  due  the  said  partnership  either 
upon  book  account,  bond,  bill,  or  note.  It  is 
further  mutually  agreed  that  said  second,  par- 
ty shall  have  all  the  l>eneflt  of  the  good  will 
of  said  copartnership  business,  and  may  con- 
tinue to  use  the  name  of  said  first  party  in 
any  way  necessary  to  secure  debts  due  said 
firm  by  suit  at  law  or  otherwise,  and  upon 
the  signs  and  billheads  and  business  papers; 
and  that  said  first  party  may,  if  he  so  desire, 
assist  said  second  party  in  the  future  conduct 
of  said  business,  and  said  second  party  agrees 
to  pay  said  first  party  the  monthly  wage  or 
sum  of  one  hundred  dollars  for  such  assist- 
ance. In  witness  whereof  we  have  hereunto 
set  our  hands  and  seals  this,  the  first  day  of 
June,  eighteen  hundred  and  ninety-six.  W. 
a.  Arnold.  H.  B.  Arnold."  He  also  intro- 
duced to  evidence  two  deeds,  dated  in  the 
July  followtog,  by  which  plalntlfT  specifically 
conveyed  to  said  defendant  all  plaintiff's  in- 
terest in  the  i^al  property  belonging  to  said 
copartnership,  and  also  admitted  that  the 
deeds  were  made  to  furtherance  of  said  con- 
ti-act.  After  these  instruments  had  been  in- 
troduced in  evidence,  plaintiff  was  asked: 
"Now  state  what.  If  any,  was  the  considera- 
tion of  these  conveyances?"  To  this  question 
defendants  objected  as  aforesaid.  The  court 
asked  counsel  for  plaintiff  what  he  expected 
to  prove  by  the  witness,  and  he  replied  that 
he  expected  to  prove  that  "there  was  to  fact 
no  consideration  whatever  behind  any  of  the 
conveyances  or  the  transfer."  The  court  bu»- 
talned  the  objection. 

The  rultog  of  the  court  sustatolng  the  ol>- 
Jection  was  right.  The  contract  was  a  writ- 
ten contract,  made  by  and  between  both  the 
parties,  to  which  there  were  mutual  interde- 
pendent covenants;  and  the  offer  of  platotiCf 
by  oral  testimony  to  vary  and  entirely  defeat 
the  written  contract  was  entirely  withto  the 
rule  that  such  a  contract  cannot  be  thus  varied 
and  overcome.  No  fraud,  no  undue  tafluence, 
no  mistake  was  averred  or  sought  to  be  prov- 
ed; but  more  than  two  years  after  the  exe- 
cutl-n  of  the  contract  and  deeds  it  was  sought 
to  fundamentally  vary  it  by  parol  evidence, 
and  to  change  it,  by  oral  testimony.  Into  some- 
thing entirely  different  from  what  it  clearly 
and  e-tpressly  is  on  Its  face.  This  attempt  is 
sought  to  be  Justified  on  the  ground  of  the 
confidential  relations  of  partners,  and  on  the 
proposition  that  the  real  consideration  of  a 
doed  or  contract  can  usually  be  shown.    As  to 


the  confidential  relation  of  partners  the  gen- 
eral rule  is  that  it  exists  only  as  to  the  cur- 
rent bustoess  of  the  partnership,  and  that 
when  they  come  to  contract  with  each  other  for 
a  dissolution  of  the  partnership  they  stand  at 
arms'  length.  It  may  be  conceded  that  this 
rule  is  subject  to  the  qualification  that  to  ne- 
gotiations for  a  dissolution  each  partner  must 
deal  fairly  with  his  copartners,  and  not  con- 
ceal from  them  important  matters  withto  his 
own  knowledge  touching  the  bustoess  and 
property  of  the  partnership;  but  in  the  case  at 
bar  there  Is  no  averment  or  pretense  of  such 
unfairness,  or  of  any  suppression  of  knowledge 
by  defendant. 

As  to  the  subject  of  consideration  tibe  law 
is  that,  while  the  recitals  of  consideration  to 
written  instruments  are  not  conclusive  as  to 
the  amount,  or  character,  or  payment  of  the 
consideration,  when' these  latter  matters  are 
the  subject  of  litigation,  evidence  of  want  of 
consideration,  or  of  a  different  consideration. 
Is  not  admissible  for  the  purpose  of  varytog, 
contradicting,  and  defeating  covenants  by 
which  rights  are  expressly  vested.  This  role 
Is  well  expressed  to  the  optolon  of  the  court 
to  Hendrick  v.  Crowley,  31  Cal.  472,  as  fol- 
lows: "There  Is  no  doubt  but  that  parol  evi- 
dence is  admissible  for  the  purpose  of  con- 
tradlcttog  or  showing  that  the  true  considera- 
tion Is  other  and  different  from  that  expressed 
to  the  written  Instrument  But  this  Is  not  a 
rule,  but  an  exception  to  the  rule  that  the 
legal  effect  of  a  written  instrument  cannot 
be  varied  or  defeated  to  whole  or  to  part  by 
parol  evidence.  The  exception  can  never  be 
allowed  to  override  the  rule,  for  that  would 
be  to  dispense  with  the  rule  entirely,  and  pre- 
serve only  the  exception.  The  exception  al- 
ways loses  its  governtog  force  when  It  comes 
to  conflict  with  the  rule  which  it  qualifies, 
and  must  yield  to  Its  higher  claims.  Hence 
the  consideration  cannot  be  contradicted,  or 
shown  to  be  different  from  that  expressed, 
when  thereby  the  legal  operation  of  the  tostru- 
ment  to  pass  the  entire  toterest  according  to 
the  purpose  thereto  designated  would  be  de- 
feated." See,  also.  Coles  v.  Soulsby,  21  CaL 
61;  McCrea  v.  Purmort,  16  Wend.  465,  30 
Am.  Dec.  103.  The  offer  excluded  to  the  case 
at  bar  was  within  the  rale  which  forbids 
the  Introduction  of  oral  testimony  to  vary,  con- 
tradict, and  defeat  a  written  instrument,  and 
not  withto  the  exceptions  relied  on  by  ap- 
pellant. The  wisdom  of  the  principle  which 
prevents  parties  from  orally  explaining  away 
and  defeating  their  solemn  written  contiracts 
and  conveyances  is  exemplified  in  this  case. 
It  do^  not  appear  that  appellant,  after  the 
execution  of  the  said  written  Instruments,  as- 
serted any  claim  to  the  business  and  property 
which  he  had  transferred  and  conveyed,  until 
a  long  period  of  time  had  elapsed,  within 
which  the  value  of  the  business  and  property 
may  have  been  materially  enhanced  by  the 
exertions  of  the  defendant  H.  B.  Arnold,  and 
the  corporation  which  afterwards  took  charge 
of  it,  or  by  new  and  more  favorable  oondi- 
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tloDB.    The  contention  of  appellant  that  there 
tras  a  resulting  trust  to  his  benefit  is  covered 
bj  the  views  above  expressed. 
The  Judgment  appealed  from  Is  affirmed. 

We  concur:    HBNSHAW,  J.;  TEMPLE,  J. 


STATE  ex  rel.  MURPHT  v.  McBRIDE, 

Goreruor. 

STATE  ex  rel.  HAOBMETER  v.  SAME. 

(Supreme  Court  of  Washington.    Aug.  7,  1902.) 

OOVBBNOR  — VACANCY  IN  OFFICE  —  SUPRBMH 
COURT  J0DOK8— INCRBASINQ  NOMBBR  FOR 
A  DEFINITE  TIME— CONSTITUTIONAIi  LAW. 

1.  Under  Const  art.  3,  §  2,  vesting  the  su- 

Sreme  executive  power  in  a  governor,  who  shall 
old  office  for  a  term  of  four  years,  and  till 
his  successor  is  elected  and  qualified,  and  sec- 
tion 3,  providing  that  the  lieutenant  governor 
shall  hold  his  office  for  the  same  term,  and  sec- 
tion 10  providing  that  on  death  or  disability  of 
the  governor  the  duties  of  the  office  shall  de- 
volve on  the  lieutenant  governor,  and  in  case 
of  a  vacancy  in  both  offices  the  duties  of  gov- 
ernor shall  devolve  on  the  secretary  of  state, 
who  shall  act  as  governor  till  the  disability  be 
removed  or  a  governor  be  elected,  there  is  no 
vacancy  in  the  office  of  governor  or -lieutenant 
governor,  to  be  filled  by  an  el  potion  for  an  un- 
expired term,  where  the  goiei-nor  dies,  and 
the  lieutenant  governor  performs  the  governor's 
dnties. 

2.  Laws  1901,  p.  345,  increasing  the  number 
of  judges  of  the  supreme  court  till  a  certain 
time  only,  when  the  number  shall  be  as  before, 
does  not  violate  Const,  art.  4,  §  2,  providing 
such  court  shall  consist  of  five  judges,  and  that 
the  legislature  may  increase  the  numl)er  of 
judges  from  time  to  time. 

3.  Const,  art  4,  §  3,  providing  that  the  terms 
of  judges  of  the  supreme  court  elected  shall  be 
six  years,  and  if  a  vacancy  occur  the  governor 
shall  appoint  a  person  to  hold  the  office  till  the 
election  to  fill  the  vacancy,  is  not  infringed  by 
Laws  1901,  p.  345,  increasing  the  number  of 
judges  of  the  supreme  court,  for  a  definite  pe- 
riod of  less  than  two  years,  by  two,  who  shall 
be  appointed  by  the  governor. 

Reavis,  C.  J.,  and  Anders,  J.,  dissenting. 

Applicatlona— one  on  the  relation  of  John 
O.  Murphy,  and  the  other  on  the  relation  of 
W.  A.  Hagemeyer— for  mandamus  to  Henry 
McBride,  governor.    Denied. 

John  E.  Humphries,  J.  W.  Robinson,  and 
Phil  Sktllman,  for  relators.  W.  B.  Stratton, 
E.  W.  Rosa,  and  C.  C.  Dalton,  for  respond- 
ent   Bo  Sweeny,  amicus  curlje. 


MOUNT,  J.  These  two  cases  Involve  the 
aame  questions,  and  for  that  reason  were  con- 
solidated at  the  argument  and  beard  as  one. 
They  are  applications  for  a  writ  of  mandamus 
to  respondent,  requiring  him  to  issue  his  proc- 
lamation for  the  election  of  a  governor,  a  lleu- 
toiant  governor,  and  three  justices  of  the  su- 
preme court  at  the  next  general  election.  It 
appears  from  the  petitions  that  Hon.  John  R. 
Rogers  and  Hon.  Henry  McBrlde  were  at  the 
general  election  held  in  November,  1900,  elect- 
ed to  the  offices  of  governor  and  lieutenant 
governor,  re83;iectively,  for  the  term  of  four 


years,  beginning  on  the  second  Monday  of 
January,  1901;  that  these  officers  duly  qual- 
ified as  such,  and  entered  upon  the  discbarge 
of  their  respective  duties;  that  on  December 
20,  1901,  the  Honorable  John  R.  Rogers  died, 
and  respondent  thereupon  toolc  the  oath  of  of- 
fice, and  is  now  acting  governor;  that  there 
is  a  vacancy  In  the  office  of  governor,  and  also 
in  the  office  of  lieutenant  governor.  It  also 
appears  that  the  legislature  of  1901  passed  an 
act  Increasing  the  number  of  judges  of  this 
court  from  five  to  seven;  that  appointments 
were  made  to  fill  the  vacancies  created  by  the 
act;  that  the  terms  of  office  of  the  two  Judges 
so  appointed  will  expire  on  the  second  Monday 
of  October,  1902;  that  the  governor  refuses  to 
issue  his  proclamation  for  the  election  of  a 
governor,  lieutenant  governor,  and  two  su- 
preme court  justices  at  the  next  general  elec- 
tion, to  be  held  In  November  of  this  year. 
Respondent  appeared  and  filed  a  demurrer  to 
eacn  of  the  petitions. 

The  first  question  presented  is,  does  the 
death  of  the  governor  cause  a  vacancy  in  that 
office,  which  may  be  filled  by  an  election  for 
the  unexpired  term,  and,  if  not,  does  the  office 
of  lieutenant  governor  become  vacant  when 
the  Incumbent  assumes  the  duties  of  gover- 
nor? The  provisions  of  the  constitution  re- 
lating to  this  question  are  as  follows:    Section 

2,  art  8:  "Governor,  Term  of  Office.  The  su- 
preme executive  power  of  this  state  shall  be 
vested  In  a  governor,  who  shall  hold  his  of- 
fice for  a  term  of  four  years,  and  until  his 
successor  is  elected  and  qualified."     Section 

3,  art.  3,  provides  that  the  lieutenant  governor 
shall  hold  his  office  for  four  years,  and  until 
his  successor  is  elected  and  qualified.  Section 
10,  art.  3:  "Vacancy  in.  In  case  of  the  re- 
moval, resignation,  death  or  disability  of  the 
governor,  the  duties  of  the  office  shall  devolve 
upon  the  lieutenant  governor,  and  in  case  of 
a  vacancy  in  both  the  offices  of  governor  and 
lieutenant  governor,  the  duties  of  governor 
shall  devolve  upon  the  secretary  of  state,  who 
shall  act  as  governor  until  the  disability  be 
removed  or  a  governor  be  elected."  This  last 
section  clearly  provides  (1)  that  upon  the 
death  of  the  governor  the  duties  of  the  office 
shall  devolve  upon  the  lieutenant  governor; 
and  (2)  In  case  of  a  vacancy  in  the  offices  of 
both  governor  and  lieutenant  governor  the  du- 
ties of  governor  devolve  upon  the  secretary  of 
state,  who  shall  act  until  the  disability  be  re- 
moved or  a  governor  elected.  This  provision 
of  the  constitution  of  this  state  is  in  effect 
the  same  as  the  provision  of  the  constitution 
of  the  United  States  with  reference  to  the  suc- 
cession of  the  vice  president  to  the  office  of 
president  of  the  United  States.  Upon  the 
death  or  disability  of  the  president.  It  has  uni- 
formly been  held  that  the  vice  president  holds 
the  office  of  president  until  a  successor  to  a 
deceased  president  comes  to  assume  the  of- 
fice. Meniam  v.  Clinch,  6  Blatchf.  9,  Fed. 
Cas.  No.  9,460.  In  that  case  it  was  said:  "It 
has  never  been  supposed  that,  luider  the  pro- 
Digitized  by  VjOOQ  IC 


26 


70  PACIFIC  REPORTEat. 


(Wash. 


vision  of  the  constitution,  the  vice  president, 
In  acting  as  president,  acted  as  the  servant  or 
agent  or  locum  tenens  of  the  deceased  presi- 
dent, or  in  any  other  capacity  than  as  holding 
the  office  of  president  fully,  for  the  time  be- 
ing, by  virtue  of  express  authority  emanating 
from  the  United  States."  In  the  case  of 
Chadwick  v.  Earhart,  11  Or.  389,  4  Pac.  1180, 
where  the  court  was  considering  a  constitu- 
tional provision  of  the  state  of  Oregon  In  al- 
most the  identical  language  of  section  10,  su- 
pra, it  was  said:  "In  the  flrst  place,  it  is  not 
shown  how  an  office  can  be  vacant,  and  yet 
there  be  a  person,  not  the  deputy  or  locum 
tenons  of  another,  empowered  by  law  to  dis- 
charge the  duties  of  the  office,  and  who  does 
in  fact  discharge  them.  It  la  not  explained 
how  In  such  a  case  the  duties  can  be  separat- 
ed from  the  office,  so  that  be  who  discharges 
them  does  not  become  an  incumbent  of  the 
office,  and.  In  the  second  place,  how  a  person 
can  fill  the  office  of  governor  without  being 
governor."  It  is  a  well-settled  rule  that  an 
office  is  not  vacant  so  long  as  it  Is  supplied, 
in  the  manner  provided  by  the  constitution 
or  laws,  with  an  incumbent  who  Is  legally 
authorized  to  exercise  the  power  and  perform 
the  duties  which  pertain  to  it  Mechem,  Pub. 
OfT.  f  125;  Throop,  Pub.  Off.  S  431.  The  con- 
stitution having  provided  that  in  case  of  the 
death  of  the  governor  the  duties  of  the  office 
shall  devolve  upon  the  lieutenant  governor, 
there  Is  no  vacancy  in  the  office  of  governor. 
It  is  not  necessary  to  discuss  the  meaning  of 
the  provision,  "who  shall  act  as  governor  un- 
til the  disability  be  removed  or  a  governor  be 
elected,"  because  that  provision,  as  used  here, 
clearly  refers  only  to  the  secretary  of  state, 
in  case  that  officer  should  assume  the  duties 
of  governor  under  the  contingency  named. 
What  Is  said  above  applies  eqtially  to  the  lieu- 
tenant governor.  When  the  lieutenant  gov- 
ernor, by  virtue  of  his  office  and  of  the  com- 
mand of  the  constitution,  assumed  the  duties 
of  governor  on  the  death  of  Gov.  Rogers,  the 
office  of  lieutenant  governor  did  not  thereby 
become  vacant,  but  the  officer  remained  lieu- 
tenant governor,  intrusted  with  the  powers 
and  duties  of  governor.  People  v.  Budd,  114 
Oal.  168,  45  Pac.  lOCO,  34  L.  R.  A.  46;  State 
v.  Sadler,  23  Nev.  35G,  47  Pac.  450;  People 
V.  Hopkins,  55  N.  Y.  74;  Robertson  v.  State, 
109  Ind.  79,  10  N.  E.  582.  643.  It  is  argued, 
however,  that  since  It  is  made  the  duty  of  the 
lieutenant  governor,  under  the  constitution,  to 
be  presiding  officer  of  the  state  senate  (section 
16,  art.  3),  and  as  such  to  approve  all  bills 
passed  by  that  body,  he  must,  as  governor, 
review  and  approve  or  reject  bills  which  as 
lieutenant  governor  he  has  already  approved. 
These  duties  are,  no  doubt,  inconsistent;  but 
this  argument,  we  think,  is  fully  met  by  an- 
other provision  of  the  constitution,  which  pro- 
vides, at  section  10,  art.  2,  in  substance,  that 
when  the  lieutenant  governor  shall  act  as  gov- 
ernor the  senate  shall  choose  a  temporary 
president.    The  lieutenant  governor,  therefore, 


when  the  duties  of  governor  devolve  upon 
him,  is  relieved  of  the  duties  of  presiding  of- 
ficer of  the  senate. 

The  legislature  of  1901  passed  the  following 
act: 

"An  act  Increasing  the  number  of  Judges  of 
the  supreme  court  of  the  state  of  Wash- 
ington, and  declaring  an  emergency. 

"Section  1.  The  supreme  court  of  the  state- 
of  Washington,  from  and  after  tue  passage  of 
this  act,  up  and  to  the  flrst  Tuesday,  after  the- 
flrst  Monday  in  October,  1902,  shall  consist  of 
seven  Judges:  provided,  that  after  the  flrst 
Tuesday  after  the  flrst  Monday  In  October, 
1902,  said  supreme  court  shall  consist  only  of 
five  Judges. 

"Sec.  2.  The  governor  Is  hereby  authorized 
to  appoint  one  from  each  of  the  dominant  po- 
litical parties  the  two  additional  Judges  pro- 
vided for  by  section  1  of  this  act,  which  ap- 
pointees shall  hold  office  until  tbe  flrst  Tues- 
day after  the  flrst  Monday  In  October,  1902, 
and  no  longer,  and  each  of  the  said  Judges- 
shall  receive  a  salary  of  four  thousand  dollars 
per  annum." 

Laws  1901,  p.  345. 

Section  3  declares  an  emergency.  After  this 
act  was  passed,  the  governor,  by  authority 
thereof,  made  two  appointments  as  provided 
therein.  It  is  conceded  in  this  case  that  the 
legislature  may  Increase  the  number  of  Judges- 
of  this  court  from  five  to  seven;  but  It  is- 
argued  (1)  that  when  the  Increase  Is  once  made 
no  decrease  can  be  made,  and  (2)  that  the- 
temporary  Increase  made  Is  In  conflict  with 
the  constitutional  term.  We  are  therefore- 
urged  to  hold  that  so  much  of  the  act  as  in- 
creased the  number  of  Judges  of  this  court 
to  seven  may  be  allowed  to  stand,  and  the 
remainder  be  declared  void,  thereby  maklngr 
a  permanent  Increase,  instead  of  a  temporary 
one.  This  reasoning,  it  seems  to  us,  must 
fail,  because  by  the  very  terms  of  the  act  the- 
Increase  of  the  number  of  Judges  from  five- 
to  seven  was  temporary.  This  intention  is 
clearly  and  definitely  expressed  as  the  single 
purpose  of  the  act,  so  that  If  the  temporary 
Increase  is  void  the  whole  act  must  fall.  Coo- 
ley,  Const.  Llm.  (6th  Ed.)  p.  211.  The  rule 
of  law  is  well  settled  In  this  country  that  the 
legislative  department  Is  not  made  a  special 
agency  for  the  exercise  of  specially  defined 
legislative  powers,  but  is  intrusted  with  gen- 
eral authority  to  make  laws  at  discretion,  ex- 
cept where  the  constitution  has  Imposed  limitB 
upon  this  legislative  power.  Cooley,  Const. 
Llm.  pp.  104,  201.  In  other  words,  the  con- 
stitution of  this  state  Is  a  limitation  upon  tbe 
powers  of  the  legislature,  and  not  a  grant  of 
power.  Hence,  before  an  act  of  the  legisla- 
ture may  be  declared  unconstitutional,  It  must 
appear  that  the  act  is  in  conflict  with  some 
express  provision  of  the  constitution  which 
prohibits  the  act  or  parts  of  the  act  complain- 
ed of.  Bearhig  this  rule  in  mind,  we  consider 
the  questions  presented: 

1.  The  constitution  provides  (section  2,  art. 
4):    "The  supreme  court  shall  consist  of  five 
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Judges,  a  majority  of  whom  shall  be  neces- 
8817  to  form  a  quonim  and  prononnce  a  de- 
cision. •  •  •  The  legislature  may  Increase 
the  number  of  Jndges  of  the  supreme  court 
from  time  to  time,  and  may  provide  for  sep- 
arate departments  of  st-Id  court."  The  evl- 
doit  meaning  of  the  first  provision  is  that 
this  court  shall  never  be  decreased  below  five 
Judges.  The  second  provision  gives  express 
anthority  for  an  Increase  of  the  number  of 
Judges.  There  to  no  express  provision  for  a 
decrease  In  the  number  after  the  increase  has 
beoi  made  unless  It  be  foimd  in  the  phrase 
"from  time  to  time."  If  It  be  conceded,  as 
aigoed  by  relators,  that  the  words  "from  time 
to  time"  mean  that  the  legislature  may  at 
one  time  make  one  Increase,  and  at  another 
time  another  increase,  these  words  add  noth- 
ing to  tbe  declaration  that  "the  legtolatnre 
may  Increase  the  number  of  Judges  o^  tbe  su- 
preme court,"  because  without  the  words 
"from  tlnae  to  time"  that  authority  rests  In  the 
legislature  by  reason  of  the  fact  that  no  limita- 
tion Is  placed  upon  the  number  to  which  the 
court  may  be  Increased.  We  must  therefore 
look  for  some  meaning  In  tbe  words  "from 
time  to  time,"  or  conclude  that  they  were  used 
wltlwut  purpose.  These  words  are  defined  by 
lexicographers  to  mean  "occasionally."  Tbe 
word  "occasionally"  is  defined  to  mean:  "As 
occasion  demands  or  require^  as  convenience 
requires;  accidentally,  or  on  some  special  oc- 
casion." But  whatever  may  be  the  technical 
meaning  of  the  words,  they  certainly  cannot 
be  held  to  mean  that  the  legislature  may  not 
decrease  the  number  of  Judges  after  the  in. 
crease  thereof.  If,  therefore,  the  legislature 
has  power  to  increase  tbe  number  of  Judges 
as  occasion  or  convenience  requires,  and  there 
Is  no  restriction  upon  a  decrease,  except  be- 
low five,  it  follows  that  a  decrease  may  be 
had  to  this  minimum  when  necessity  or  oc- 
casion requires,  of  which  necessity  or  occasion 
the  legislature  to  the  exclusive  Judge.  Again, 
tbe  fact  that  the  constitution  has  placed  a 
minimum  limit  and  permitted  an  Increase  In 
the  number  of  judges  is  a  strong  Inference 
that  the  increased  number  may  be  reduced 
to  the  minimum.  Furthermore,  the  legisla- 
tive and  tbe  executive  branches  of  the  state 
government  have  placed  this  construction  up- 
on their  powers,  and,  where  these  co-ordinate 
branches  have  construed  a  constitutional  pro- 
vision and  acted  upon  It,  great  weight  will  he 
given  thereto.  State  v.  Rusk,  15  Wash.  403, 
46  Pac.  387. 

2.  Does  the  act  conflict  with  the  provision 
relating  to  the  terms  fixed  by  tbe  constitution? 
Section  3,  art  4,  of  the  constitution,  provides: 
"The  Jndges  of  the  supreme  court  shall  be 
dected  by  the  qualified  electors  of  the  state 
at  large,  at  the  general  state  election,  at  the 
times  and  places  at  which  state  officers  are 
dected,  unless  some  other  time  be  provided 
by  the  legislature.  •  •  •  After  tbe  first 
election  the  terms  of  Judges  elected  shall  be 
six  years  from  and  after  the  second  Monday 
in  January  next  succeeding  thehr  election.    If 


a  vacancy  occur  In  the  ofllce  of  a  Judge  of  the 
supreme  court,  the  governor  shall  appotait  a 
person  to  bold  the  ofiice  until  the  election  and 
qualification  of  a  Judge  to  fill  tbe  vacancy, 
which  election  shall  take  place  at  the  next 
succeeding  general  election,  and  the  Judge  so 
elected  shall  hold  the  office  for  the  remainder 
of  the  unexpired  term."  The  term  fixed  by 
this  provision  to  six  years,  and  applies  only 
to  Judges  elected.  This  term  begins  on  the 
second  Monday  In  January  next  succeeding  an 
election,  and  cannot  be  changed  by  the  legis- 
lature. Mechem,  Pub.  Off.  §  387;  Throop, 
Pub.  Off.  S  311;  State  v.  Twichell,  4  Wash. 
St.  715,  31  Pac.  19.  The  vacancy  here  re- 
ferred to  is  evidently  Intended  to  apply  to  a 
vacancy  which  shall  continue  beyond  an  elec- 
tion and  for  the  remainder  of  the  unexph:ed 
term.  The  unexpired  term  referred  to  Is  the 
remainder  of  the  six-year  term.  The  clear 
intention  of  thto  section  of  tbe  constitution  Is 
(1)  to  require  that  the  Judges  of  this  court 
shall  be  elected  whenever  there  Is  an  election 
at  which  they  may  be  elected;  (2)  that  tbe 
terms  of  Judges  elected  shall  be  six  years; 
and  (3)  that  appointive  Judges  shall  not  serve 
for  a  longer  time  than  the  next  succeeding 
general  election  and  tbe  qnallflcation  of  a  suc- 
cessor. There  is  no  limitation,  either  express 
or  Implied,  upon  the  legislature  to  make  ap- 
pointive terms  extend  to  an  election.  The 
limitation  Is  that,  where  a  vacancy  occurs 
which  extends  beyond  an  election,  then  an 
appointee  shall  hold  until  the  next  succeed- 
ing general  election,  and  until  the  qualifica- 
tion of  a  Judge  to  fill  the  vacancy.  It  can- 
not be  said  that  all  vacancies  which  occur  in 
the  membership  of  this  court  may  be  filled  by 
an  appointee  from  tbe  time  of  the  appointment 
to  the  next  succeeding  general  election,  because 
a  vacancy  may  occur  after  tbe  election  of  a 
successor  to  one  of  the  elected  Judges,  and 
before  the  expiration  of  bte  term,  where  no- 
election  Intervenes,  which  vacancy  could  be 
filled  by  appointment  only  until  the  expiration 
of  the  term.  State  v.  Black,  22  Minn.  336. 
For  example,  the  regular  elective  term  of 
Judge  REAVTS  expires  on  the  second  Monday 
of  January,  1903.  His  successor  will  be  elect- 
ed regularly  in  November  of  this  year.  No^ 
other  general  election  will  be  held  until  No- 
vember, 1904.  If  Judge  REAVIS  should  re- 
sign on  the  day  following  the  election  In  No- 
vember next,  and  the  governor  should  appoint 
a  person  to  fill  the  vacancy  occurring  by  rea- 
son of  such  resignation.  It  certainly  cannot  be 
held  that  such  an  appointee  may  hold  office 
untn  the  next  succeeding  election,  two  year* 
hence,  and  thus  deprive  the  regularly  elected 
Judge  from  taking  office  on  the  second  Monday 
In  January  next  succeeding  his  election.  The 
term  of  an  appointive  Judge,  therefore,  to  not 
fixed,  except  that  It  cannot  extend  beyond  an 
election  and  the  qualification  of  his  successor, 
or  to  the  end  of  the  term.  When  the  tern* 
of  Judges  elected  was  fixed  at  six  years,  it 
was  Intended  thereby  to  distinguish  elected 
Judges  from  appointed  Judges,  and  to  fix  the 
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terms  of  elected  Judges  for  a  definite  time, 
and  to  limit  the  terms  of  appointed  Judges 
to  the  next  election.  Within  that  limit  the 
legislative  power  is  complete.  It  may  pro- 
vide for  a  term  of  any  length  of  time  up  to 
the  succeeding  general  election.  This  term  la 
appointive.  But  it  a  vacancy  is  created  which 
«xtend8  beyond  an  election,  the  provisions  of 
the  constitution  apply,  and  the  leglslatiure  has 
no  authority  to  change  or  modify  the  "terms" 
therein  contained.  The  act  In  question  does 
not  attempt  to  change  or  modify  the  terms  of 
Judges  elected.  It  undertalces  to  create  a  va- 
cancy, and  to  terminate  the  vacancy  at  a 
fixed  time  before  an  election  can  talce  place, 
and  before  an  elective  term  may  begin;  and 
this,  we  hpld,  may  be  done,  because  there  is 
no  fixed  constitutional  appointive  term.  It  is 
■certainly  not  necessary  that  a  general  act  be 
passed,  increasing  the  number  of  Judges  for 
an  indefinite  time,  and  that  subsequently  an- 
other act  be  passed,  decreasing  this  number. 
What  may  be  done  by  a  legislative  body  indi- 
rectl.v  may  be  done  directly.  The  act  In  ques- 
tion is  not  in  conflict  with  any  constitutional 
term,  and,  in  so  far  as  it  increased  the  num- 
ber of  Judges  of  this  court  temporarily,  was 
not  in  conflict  with  any  provision  of  the  con- 
€tltution. 
The  writs  prayed  for  will  be  denied 

FULLBRTON,  HADLEY,  DUNBAB,  and 
WHITB3,  JJ.,  concur. 

REAVIS,  C.  J.  I  concur  in  the  conclusion 
that  no  vacancy  exists  In  the  office  of  gover- 
nor, and  that  a  lieutenant  governor  ought  not 
to  be  elected  this  fall  I  am  unable,  however, 
to  assent  to  the  construction  given  to  the  stat- 
tite  entitled  "An  act  increasing  the  number  of 
Judges  of  the  supreme  court  of  the  state  of 
Washington,  and  declaring  an  emergency" 
<Laws  1901,  p.  346),  in  the  majority  opinion. 
I  feel  convinced  that  sound  canons  of  consti- 
tutional interpretation  Impose  the  duty  of  de- 
claring section  2  of  this  law  void.  The  stat- 
vte  iB  already  set  out  in  the  majority  opinion. 
This  section  adds  additional  qualifications  to 
the  office  of  Judge  to  those  required  in  the 
-constitution,  and  defines  and  limits  the  dura- 
tion of  terms  of  the  two  Judges  appointed  by 
the  governor  until  the  first  Tuesday  after  the 
first  Monday  in  October,  1002.  The  legislature 
has  no  power  to  define  the  term  or  prescribe 
the  qualification  of  a  Judicial  officer.  This 
seems  clear  under  the  plain  provisions  of  the 
-constitution.  If  there  be  one  rule  set  at  rest 
by  Judicial  authority,— Including,  among  otb- 
«r  courts  that  have  spolcen  upon  the  question, 
this  court,— it  is  that  when  the  term,  quali- 
fications, salary,  or  method  of  election  of  a 
Judicial  officer  is  prescribed  in  the  constitu- 
tion, the  legislature  Is  incompetent  to  change, 
modify,  or  in  any  manner  Interfere  with  such 
requirements  in  the  organic  law.  Thus  the 
term  cannot  be  abridged  or  extended  by  legis- 
lative act  In  State  v.  Twichell,  4  Wash.  St 
715,  81  Fac.  19,  this  court  bad  before  It  for 


construction  the  act  of  March  3,  1890,  entiUed 
"An  act  providing  for  an  additional  number 
of  superior  court  Judges,  and  declaring  an 
emergency  to  exist"  Laws  1889-90,  p.  346. 
This  law  provided  for  additional  superior 
court  Judges  in  several  counties,  and  their 
appointment  by  the  governor  until  the  ensuing 
general  election  in  November  of  the  same 
year.  Section  3  provided  for  the  election  of 
two  Judges  in  King  county,  as  follows:  "At 
the  general  election  in  1890,  there  shall  be 
elected  in  the  county  of  Spolaine  one  superior 
Judge,  and  In  the  county  of  Pierce  two  su- 
perior Judges,  and  In  the  county  of  King  two 
superior  Judges,  for  said  cotuties,  In  addition 
to  the  Judges  now  provided  for  by  law  in  said 
counties,  who  shall  bold  their  offices  for  the 
term  of  four  years  from  and  after  the  second 
Monday  in  January,  1891."  It  will  be  ob- 
served $iat  the  section  directs  the  election  of 
the  two  Judges  in  King  county  at  the  election 
in  November,  1800,  and  fixed  their  terms  for 
four  years  after  the  second  Monday  in  Janu- 
ary, 1891.  The  proceeding  before  the  court 
was  mandamus  to  compel  the  election  of  the 
successors  of  these  two  additional  Judges  at 
the  November  election  in  1892,  and  the  com- 
plaint of  the  relator  was  that  the  legislature 
had  extended  the  term  prescribed  for  superior 
court  judges  in_the  constitution.  The  court 
observed  In  determining  this  case:  "On 
March  3,  1890,  the  legislature  passed  an  act 
providing  for  additional  Judges  In  the  coun- 
ties of  Spokane,  Pierce,  and  King.  Section  3 
of  said  act  provides  that  'at  the  general  elec- 
tion to  1800  there  shaU  be  elected  *  *  • 
to  the  county  of  King,  two  superior  Judges 
*  •  •  In  addition  to  the  Judge  now  provid- 
ed for  by  law  to  said  county,  who  shall  hold 
their  offices  for  the  term  of  four  years  from 
and  after  the  second  Monday  in  January, 
1890.'  Before  the  enactment  of  that  law 
there  had  been  but  one  Judge  elected  for  said 
county  of  King.  He  was  elected  at  the  elec- 
tion for  the  adoption  of  the  constitution  to 
1889,  and,  imder  the  provisions  of  said  consti- 
tution, his  term  of  office  will  expire  to  Janu- 
ary next,  and  his  successor  must  be  elected  at 
the  coming  November  election.  And  if  the 
provisions  of  the  law  of  March  3,  1890,  above 
quoted,  are  of  force,  it  is  conceded  that  said 
successor  to  the  Judge  elected  in  1889  is  tbe 
only  one  to  be  so  elected.  The  contention  on 
the  part  of  the  petitioner,  however,  is  that 
so  much  of  the  law  above  quoted  as  assumes 
to  fix  tbe  term  of  office  of  the  Judges  therein 
provided  for  is  imconstitutional  and  void. 
The  appellant  contends  that  such  provision  is 
not  only  not  opposed  to  any  express  provi- 
sion of  the  constitution,  but  is  to  entire  har- 
mony with  the  letter  and  spirit  thereof.  To 
deterihlne  the  right  of  these  respective  conten- 
tions is  to  determine  the  controversy  at  bar. 
If  the  constitution  has  not  provided  for  the 
terms  of  additional  Judges,  which  might  be 
provided  for  the  courts  of  the  several  counties 
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the  le^slature  luts  full  power  to  enact  in  re- 
gard thereto.  If,  on  the  other  hand,  the  con- 
stitution has  Bo  provided,  such  provision  must 
control,  and  any  attempt  of  the  legislatnre  to 
change  or  modify  the  same  would  he  absolute- 
ly void  and  of  no  eflfect.  •  •  •  Thus  con- 
struing it,  -we  are  forced  to  the  conclusion 
tliat  the  constitution  makers  intended  that 
the  regular  term  of  all  superior  court  Judges 
should  be  uniform,  and  that  the  regular  in- 
cuml>enta  of  said  offices  should  hold  for  the 
same  term,— not  only  as  to  Its  duration,  but 
also  as  to  the  time  of  its  commenciig  and 
ending.  And  we  think  that  the  additional 
jndges  to  be  provided  by  act  of  the  legislature, 
when  so  provided,  occupied  exactly  the  same 
relation  to  the  constitution  and  the  term  of 
office  therein  provided  for  as  did  those  cre- 
ated by  the  constitution  itself.  If  the  legis- 
lature had  simply  provided  for  two  additional 
judges  for  the  county  of  King,  and  stopped 
there,  the  legislation  would  have  been  ef- 
fective. If  this  Is  true.  It  must  be  because 
the  term  of  office  and  other  provisions  as  to 
salary,  etc.,  were  covered  by  the  constitution. 
The  constitution  created  the  office  of  Judge  of 
the  superior  court.  It  provided  that  a  certain 
number  of  Judges  should  be  elected.  It  also 
provided  that  the  legislatnre  might  authorize 
and  require  the  election  of  an  additional  num- 
ber of  judges.  It  does  not  follow,  however, 
as  contended  for  by  appellant,  that  because 
the  election  of  a  portion  of  the  judges  was  au- 
thorized by  the  constitution  Itself,  and  anoth- 
er portion  thereof  by  the  legislature,  that  the 
respective,  portions  bear  any  other  than  a 
common  relation  to  all  the  provisions  of  the 
constitution  relating  to  such  officers.  The 
term  of  office,  then,  of  all  the  Judges,  must  be 
held  to  have  been  provided  for  In  the  consti- 
tution. •  *  *  If  this  construction  of  the 
clause  above  referred  to  is  to  obtain,  it  fol- 
lows that  a  definite  term,  ending  three  years 
from  the  second  Monday  of  January,  1890, 
applicable  to  all  superior  court  Judges,  wheth- 
er provided  for  In  the  constitution  or  by  legis- 
lation, was  fixed  in  the  constitution.  If  the 
constitution  has  thus  provided  definite  terms, 
It  would,  of  course,  follow  that  the  legislature 
could  not  change  or  modify  the  same."  The 
language  of  the  court  has  been  cited  at  con- 
siderable length  here,  because  I  am  impressed 
with  the  view  tliat  its  reasoning  and  author- 
ity should  be  controlling  in  the  construction 
of  the  statute  of  1901,  supra,  now  before  the 
court  The  same  care  and  deliberation  was 
expressed  in  section  8,  art.  4,  of  the  constitu- 
tion, relating  to  the  terms  and  qualifications 
of  the  supreme  Judge,  as  in  the  section  relat- 
ing to  the  sujterlor  Judge;  and  this  is  also  true 
of  the  election  of  the  Judges  of  both  courts, 
and  the  method  of  filling  vacancies  in  these 
offices. 

The  majority  of  the  court  as  I  understand, 
concludes  that  the  legislature  cannot  alter  or 
modify  the  terms  of  the  Judges  elected,  and 
has  no  power  to  change  the  method  of  filling 


vacancies  In  the  terms  prescribed  by  the  con- 
stitution; and  the  authorities  cited  in  the 
opinion  fully  sustain  the  rule.  It  is  then  an- 
nounced, "If,  therefore,  the  legislature  has 
power  to  increase  the  number  of  judges  as 
occasion  or  convenience  requires,  and  there 
is  no  restriction  upon  a  decrease,  except  be- 
low five,  it  follows  that  a  decrease  may  be 
bad  to  this  minimum  when  necessity  or  occa- 
sion requires,  of  which  necessity  or  occasion 
the  legislature  is  the  exclusive  Judge."  If 
this  be  the  correct  rule,  the  fair  deduction 
therefrom  Is  that  the  framers  of  the  consti- 
tution Intended  to  create  five  constitutional 
Judges  with  fixed  qualifications,  duration  of 
terms,  and  salaries,  who  should  always  sit 
with  the  court,  and  additional  judges  of  occa- 
sion or  necessity  may  be  designated  by  the 
legislature  in  such  numbers  and  for  such 
times  as  It  may  deem  expedient  It  would 
seem  fairly  to  follow,  also,  that  the  legisla- 
ture might  so  far  as  any  express  limitation 
goes,  appoint  the  additional  Judges  for  a 
month,  or,  as  here,  18  months,  or  any  inter- 
vening time  between  two  general  elections. 
Such  appointive  judges  are  certainly  not  fill- 
ing any  vacancies  mentioned  in  the  constitu- 
tion, for  It  definitely  fixes  the  appointing  pow- 
er of  the  governor  "to  vacancies"  until  the 
next  general  election,  or,  if  to  the  end  of  the 
regular  term,  then  that  terminates  in  the  suc- 
cessor who  Is  the  Judge  elected  at  a  general 
election.  The  constitution,  with  much  par- 
ticularity and  certainty,  provides  for  the  elec- 
tion of  all  Judges,  and  very  minutely  fixes  the 
power  and  procedure  for  filling  vacancies.  It 
says:  "If  a  vacancy  occur  In  the  office  of  a 
Judge  of  the  supreme  court,  the  governor  shall 
appoint  a  person  to  hold  the  office  until  thp 
election  and  qualification  of  a  judge  to  fill  the 
vacancy,  which  election  shall  take  place  at 
the  next  succeeding  general  election,  and  the 
Judge  so  elected  shall  hold  the  office  for  the 
remainder  of  the  unexpired  term."  It  may  be 
thus  observed  that  the  appointment  by  the 
governor  of  the  two  additional  Judges  in  the 
present  Instance  was  made  under  the  act  ot 
1901,  supra,  for  there  was  no  vacancy  filled, 
ending  with  the  general  election.  But  accord- 
ing to  the  construction  of  the  court  here,  the 
governor's  appolutmeut  was  made  for  a  full 
term  created  by  the  legislature.  Then,  If  the 
legislature  could*  create  a  8i>eclal  term  in  dura- 
tion, its  power  is  necessarily  plenary  to  ap- 
point judges  Itself,  instead  of  authorizing  ap- 
pointment by  the  governor,  for  they  are  leg- 
islative officers,  and  there  would  seem  to  be 
no  express  restriction  upon  adding  qualifica- 
tions for  the  judges  not  mentioned  In  the  con- 
stitution; that  is,  one  could  be  from  each 
dominant  party,  or  any  other  qualification  not 
expressly  Inhibited  which  the  legislature 
might  deem  expedient— as  that  some  of  the 
judges  should  be  Socialists,  and  the  other 
Democrats  or  Republicans.  It  is  plain  that 
these  offices  are  elective.    The  vacancy  is  an 
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always  occur  at  the  time  in  an  office  then  in 
existence;  and  It  is  only  an  Interval  in  the  in- 
cumbency of  the  existing  office,  and  cannot  be 
a  vacancy  If  It  envelops  the  whole  duration  of 
the  office.  Somewhere  in  the  term,— in  the 
commencement,  during  its  course,  or  l)efore  its 
ending,— there  must  be  an  elected  Judge.  No 
executive  appohitment  can  extend  beyond  the 
next  general  election.  Thus  Judge  WHITE 
was  appointed  by  Governor  Rogers  to  the  va- 
cancy occasioned  by  the  resignation  of  Judge 
Gordon  in  June,  1900,  but  he  was  thereafter 
elected  to  fill  the  iraexplred  vacancy  In  No- 
vember, 1900.  Section  6,  art  4,  of  the  con- 
stitntion,  relating  to  vacancies  in  the  office  of 
superior  court  judge,  is  In  identical  words 
with  the  requirement  for  ffillng  the  vacancies 
In  this  court  In  State  v.  Millett  20  Wash. 
221,  54  Pac.  1124,  the  question  of  fiUtng  the 
vacancy  of  superior  court  Judge  was  deter- 
mined. It  was  there  said:  "The  commission 
of  the  governor  only  entitles  the  holder  to  re- 
tain office  until  his  successor  is  elected  and 
qualified,  and  the  word  'remainder,'  as  found 
in  that  section,  relates  to  the  term  existing  at 
the  date  of  the  election,  not  to  a  term  begin- 
ning some  months  later.  •  •  *  Counsel 
for  the  respondent  has  urged  upon  the  consid- 
eration of  the  court  the  importance  of  having 
a  fixed  and  certain  time  at  which  elected  offi- 
cers shall  qualify,  and  argues  that  great  pub- 
lic inconvenience  might  follow  if  it  were 
held  that  a  Judge  elected  to  ffil  a  vacancy 
might  qualify  any  time  after  the  result  of  the 
election  Is  declared.  •  •  •  However,  the 
constitution  plainly  limits  the  right  of  the 
appointed  Judge  to  bold  until  the  election  and 
qualification  of  his  successor  at  the  next  suc- 
ceeding general  election." 

It  seems  to  be  suggested  that  the  constitu- 
tion Is  a  limitation  only  upon  legislative  pow- 
er, and  that  the  express  limitation  must  be 
found  to  inhibit  the  power  of  the  legislature, 
at  its  discretion,  to  create  and  define  the  ten- 
ure of  appointive  Judges,  while  admitting  that 
it  cannot  Interfere  with  the  constitutional  of- 
fice of  the  original  five  Judges.  However, 
there  is  no  express  limitation  in  words  on  the 
legislative  power  to  diminish  the  number  of 
the  Judges  below  five.  There  is  in  words  no 
such  limitation  as  to  the  diminution  of  sal- 
aries, but  all  here  concede  such  limitations  ex- 
ist by  implication.  It  could  hardly  be  suc- 
cessfully maintained  that  the  legislature  could 
Increase  the  court  if  the  power  to  increase  had 
not  been  conferred.  I  understand  the  correct 
rule  of  construction  to  be  that  the  mandate 
"thou  Shalt,"  when  used  in  directing  the  or- 
ganization of  the  court  and  fixing  the  number 
of  its  members,  also  implies  negatively  the 
inhibition  "thou  shalt  not"  add  any  other 
number,  and  It  therefore  required  power  af- 
firmatively given  to  Increase  the  number  after 
the  first  organization.  The  sovereign  powers 
of  the  state  were  deliberately  distributed  In 
framing  the  constitution  Into  legislative,  ex- 
ecutive, and  Judicial  departments.    In  the  su* 


preme  and  superior  courts  were  reposed  the 
Judicial  functions,  and  their  organization, 
powers,  qualifications,  and  terms  of  the  Judg- 
es, are  defined.  The  Independence  of  the  court 
Is  guarded  In  all  cases  by  fixed  tenures  of 
office  and  salaries  during  the  terms.  The  con- 
vention, when  vesting  such  functions  in 
courts,  had  in  view  as  well  the  future  as  the 
present  of  the  state,  and  foresaw  its  large 
growth  and  development,  and  the  necessity 
that  would  arise  for  Increasing  the  number  of 
Judges  for  the  courts,  and  It  provided  for 
such  flicrease  from  "time  to  time"  by  the  leg- 
islature. But  It  plainly  Intended  to  preserve 
the  harmony  and  the  unity  of  this  court  in 
the  tenure  and  qualifications  of  its  Judges.  I 
conclude  that  section  2  of  the  act  of  1901,  su- 
pra, and  the  same  idea  wherever  expressed 
elsewhere  in  the  act  is  a  departure  from  that 
intention,  and  that  the  plain  mandate  of  the 
constitution  carries  with  It  the  Implied  pro- 
hibition upon  the  creation  of  legislative  of- 
fices such  as  the  act  of  1901  does  if  all  its 
provisions  are  held  valid.  However,  the  void 
section  of  this  statute  may  be  eliminated,  and 
the  law,  In  its  substance,  be  valid.  The  title 
Is  perfect:  "An  act  increasing  the  number  of 
Judges  of  the  supreme  court  and  declaring 
an  emergency."  This  is  clearly  within  the  au- 
thority of  the  constitution.  The  first  section 
declares  that  after  the  enactmoit  the  court 
shall  consist  of  seven  members.  Here  the 
limitation  imposed  upon  the  terms  of  the 
Judges  and  the  added  qualifications  were  be- 
yond the  power  of  the  legislature.  In  State  T. 
Twichell,  supra,— the  case  where  ^e  legisla- 
ture bad  extended  the  term  of  superior  Judg- 
es,—the  court  declared  that  such  interference 
was  beyond  the  competency  of  the  legislature, 
but  held  that  portion  of  the  statute  within  Its 
competency  valid,  and  gave  cfTect  to  the  law; 
observing  that  the  power  of  the  legislature 
was  limited  to  providing  for  the  Increase  of 
the  number  of  Judges.  So  In  this  case  the 
legislature  was  only  competent  to  provide  the 
number  of  Judges  to  be  added  to  the  court  It 
was  unnecessary  and  was  immaterial  that  the 
act  provided  for  their  appointment  by  the 
governor,  for  the  constitution  bad  already 
designated  the  method  of  flllhig  the  vacancies 
by  the  governor,  and  so  it  may  be  said  of  the 
specifications  of  the  salaries.  I  understand 
the  true  rule  of  construction,  approved  by  the 
great  weight  of,  if  not  by  unanimous,  author- 
ity, Is  that  If  the  valid  exercise  of  legislative 
power  can  be  separated  from  the  void,  and  Is 
susceptible  of  operation,  the  valid  will  be  en- 
forced. A  few  of  such  authorities  may  be 
mentioned  here:  Cooley,  Const  LIul  (4th 
Ed.)  pp.  214r-216;  Commissioners  v.  George 
(Ky.)  47  a  W.  779,  84  Am.  St  Rep.  454;  State 
V.  Brewster,  44  Ohio  St.  589,  9  N.  B.  849; 
State  V.  Thoman,  10  Kan.  191;  Grlebel  v. 
State.  Ill  Ind.  309,  12  N.  E.  700.  In  the  case 
of  State  V.  Blend,  121  Ind.  514,  23  N.  E.  511, 
16  Am.  St  Rep.  411,  the  rule  is  admirably 

stated  as  follows:    "It  is  eqiiall^welksettled 
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tbat,  when  a  part  of  a  statute  Is  unconstitu- 
tlonal,  if  by  striking  from  the  act  all  that 
part  which  is  void,  that  which  Is  left  Is  com- 
plete In  Itself,  sensible,  capable  of  being  ex- 
ecuted, and  wholly  Independent  of  that  which 
Is  rejected,  the  courts  will  reject  that  which 
Is  unconstltntlonal  and  enforce  the  remain- 
der." I  conclude  that  the  statute  here,  with 
the  void  features  eliminated.  Is  clear  and  sen- 
sible, and  should  be  enforced;  that  there  Is  a 
ralid  increase  of  this  court  by  the  addition  of 
two  constitutional  judges;  tbat  the  two  mem- 
bers appointed  by  Gov.  Rogers  are  fillhig  va- 
cancies contemplated  by  the  constitution;  and 
that  their  successors  to  fill  tbe  nnexplred  terms 
ought  to  be  elected  at  the  general  election  In 
November,  and  tbe  writ  should  issue  for  that 
purpose. 

ANDEIRS,   J.     I  concur  In   the  foregoing 
optailon  of  Chief  Justice  REAVIS. 


STATE  V.  NEWTON. 
(Supreme  Court  of  Washington.  Aug.  8,  1902.) 

rOROBRT— INDICTlfBNT  — DUPLICITT  —  TRIAL 

-  coNnmrANCB  —  qrounds  —  statutory 

HEQUIRBMBNTS  —  EVIDENCE  —  ADMISSIONS 
WHILE  IN  CUSTODY— ADMISSIBILITY— SUFFI- 
aENCT  OP  FOUNDATION  —  INSTRUCTIONS  — 
COMMENT  ON  FACTS— EXCESSIVE  SENTENCE 
—TRIAL  COURT'S  DISCRETION  —  REVIEW  — 
PRELIMINARY  EXAMINATIONS-SUFFICIENCY 
OF  COMPLAINT. 

1.  As  tbe  statute  relating  to  preliminary  ex- 
aminations before  magistrates  does  not  pre- 
scribe any  particular  form  of  complaint,  it  is 
not  necessary  that  such  complaint  state  the 
crime  charged  with  the  same  particularity  as 
in  an  indictment;  and  a  complamt  tbat  defend- 
ant, on  a  certain  day,  in  a  certain  county,  false- 
ly and  fraudulently  forged  a  checli  by  signing 
a  certain  party's  name  thereto,  without  au- 
thority to  do  so,  states  sufficient  facts  to  give 
the  magistrate  jurisdiction  to  conduct  the  ex- 
amination. 

Z  Though  the  statute  relating  to  forgery 
makes  it  an*  offense  either  to  make,  assist  in 
making,  or  cause  to  be  made,  etc.,  or  to  utter 
and  publish  as  true,  knowing  the  same  to  be 
false,  certain  named  instruments,  the  commis- 
sion, in  a  continuous  transaction,  of  more  than 
one  of  the  acts  specified  in  regard  to  the  same 
instrument,  constitutes  a  single  offense,  and 
may  l>e  so  charged  in  an  indictment  without 
rendering  it  duplicitous. 

3.  An  indictment  alleging  that  on  a  certain 
day  defendant  falsely  made  an  instrument,  in- 
dorsed his  name  on  the  back  thereof,  and  "then 
and  there"  did  utter  and  publish  it  as  true, 
sntBciently  shows  that  the  acts  charged  con- 
stituted a  continuous  transaction,  which  might 
be  charged  as  a  single  offense. 
_  4.  Tbe  court  is  not  bound  to  grant  a  con- 
tinuance on  account  of  the  absence  of  defend- 
ant's witnesses,  where  no  attempt  is  made  to 
comply  with  Ballinger's  Ann.  Cfodes  &  St.  { 
4977,  providing  that  a  motion  to  continue  a 
trial  on  the  ground  of  absence  of  evidence 
shall  be  made  only  ujpon  affidavit  showing  the 
materiality  of  the  evidence  and  due  diligence 
to  procure  it. 

5.  In  order  to  render  admissible  admissions 
mtde  by  one  charged  with  a  crime  to  the  officer 
having  him  in  custody,  it  is  not  necessary  that 
the  officer  should  testify  in  terms  that  the  ad- 

1 2.  See  Indictment  and  Information,  voL  27, 
Cent  Dig.  i  139. 


missions  were  not  made  under  the  influence  of 
fear  produced  by  threats,  but  it  is  sufficient 
if  the  officer  testify,  "in  effect,"  that  the  ad- 
missions were  voluntary. 

6.  Defendant  introduced  evidence  .  of  good 
character,  and  the  court  instructed  that  such 
evidence  was  a  circumstance  to  be  considered 
in  determining  the  defendant's  guilt  or  inno- 
cence, but  that  it  "was  not  a  convincing  mat- 
ter." Beld  that,  as  it  was  evident,  from  other 
portions  of  the  charge,  that  the  reference  to 
the  convincing  character  of  the  evidence  was 
meant  merely  to  indicate  that  evidence  of  good 
character  was  not  sufficient  to  acquit  where 
the  jury  believed  from  the  evidence  as  a  whole 
that  defendant  was  guilty,  such  reference  was 
not  cause  for  reversal  as  a  comment  on  the 
facts. 

7.  The  statute  relating  to  forgery  provides 
that  the  offenses  therein  ennmerated  shall  be 
punished  by  fine  not  exceeding  $5,000,  and  Im- 
prisonment in  the  penitentiary  for  not  less  than 
one  year,  and  not  more  than  fourteen.  Held 
that,  where  one  was  found  guilty  of  an  offense 
under  the  statute,  but  was  recommended  to 
the  mercy  of  the  court,  a  sentence  that  de- 
fendant pay  a  fine  of  |1  and  costs,  and  be 
imprisoned  in  the  peniteutiary  for  two  years, 
was  not  such  an  abuse  of  the  court's  discre- 
tion as  would  justify  a  review  of  the  sentence, 
even  If  such  discretion  was  subject  to  review. 

Appeal  from  superior  court,  Cbeballs  coun- 
ty; Mason  Irwin,  Judge. 

J.  F.  Newton  was  convicted  of  forgery,  and 
he  appeals.    Aflirmed. 

W.  H.  .4.bel  and  A.  M.  Abel,  for  appellant 
J.  A.  Hutcheson,  for  tbe  State. 

PULLERTON,  J.  The  appellant  was  con- 
victed In  the  superior  court  of  Cbeballs  county 
of  the  crime  of  forgery,  and  from  tbe  judg- 
ment of  conviction  and  the  sentence  pronoun- 
ced thereon  he  appeals  to  this  court. 

He  assigns  that  the  court  erred  (1)  in  over- 
ruling bis  motion  to  quash  the  Information; 
(2)  In  refusing  to  sustain  his  demurrer  to  tbe 
biformation;  (3)  In  requiring  him  to  go  to  trial 
in  the  at>sence  of  witnesses;  (4)  In  tbe  admis- 
sion and  exclusion  of  evidence;  (5)  In  Its  In- 
struction to  tbe  Jury;  and  (6)  in  renderhig 
Judgment  upon  the  verdict. 

1.  The  motion  to  quash  was  based  upon  tbe 
followhig  facts:  Tbe  appellant  was  taken  Into 
custody  upon  a  warrant  Issued  on  a  complaint 
made  before  a  Justice  of  the  peace  sitting  as 
a  magistrate,  tbe  charging  part  of  which  was 
as  follows:  "That  on  the  14tb  day  of  De- 
cember, A.  D.  1901,  at  Hoqulam,  to  Cbeballs 
county,  In  the  state  of  Washington,  J.  F.  New- 
ton did  falsely  and  fraudulently  forge  a  check 
by  signing  the  name  of  B.  S.  Pbilbrlck  thereto 
without  authority  to  do  so." 

A  hearing  was  had  on  tbe  complaint,  bt 
which  witnesses  were  examtaied  touching  the 
alleged  offense,  at  tbe  conclusion  of  which  the 
magistrate  found  there  was  probable  cause  to 
believe  that  tbe  appellant  was  guilty  of  the 
crime  charged,  and  thereupon  bound  him  over 
to  appear  before  tbe  superior  court  to  answer 
to  the  charge,  fixing  his  ball  at  $500.  Tbe 
appellant  was  In  custody  under  this  commit- 
ment at  the  time  the  information  was  filed 
against  him.  No  warrant  for  the  arrest  of  the 
appellant  was  directed  to  be  Issued  by  tbe 
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court  on  the  filing  of  the  Information,  nor  was 
one  issued  by  the  derk  on  bis  own  motion 
witbln  10  days  thereafter,  or  at  all.  The  ap- 
pellant argues  tbat  the  complaint  before  the 
magistrate  did  not  state  facts  sufficient  to  con- 
stitute a  crime,  and  hence  all  of  the  subse- 
quent proceedings  before  that  officer  were 
void;  that  the  appellant  was  illegally  In  cus- 
tody; and  that  It  was  error  for  the  court 
to  require  him  to  answer  the  information 
without  first  causing  him  to  be  arrested,  and 
brought  before  the  court  upon  lawful  process. 

It  can  be  seriously  questioned,  we  think, 
whether  the  question  here  sought  to  be  raised 
can  be  raised  upon  a  motion  to  quash  the  in- 
formation, but  waiving  this,  and  assuming, 
without  deciding,  that  one  illegally  in  custody 
cannot  lawfully  be  requh-ed  to  plead  to  an 
Information,  we  find  no  merit  in  the  conten- 
tion. The  statute  does  not  prescribe  any  par- 
ticular form  of  complaint  to  be  filed  before 
a  magistrate  as  a  prerequisite  to  his  right 
to  inquire  Into  the  commission  of  an  alleged 
offense,  and  certainly  it  would  be  going  too 
far  to  hold  that  such  a  complaint  must  state 
the  facts  constituting  the  ofTense  intended  to 
be  charged  with  the  same  technical  precision 
required  In  an  Indictment  or  Information. 
The  proceeding  before  the  magistrate  Is  in  no 
sense  a  trial.  Should  the  accused  request  it, 
he  may  be  permitted  to  enter  into  a  recog- 
nizance to  appear  before  the  superior  cSurt 
having  Jurisdiction  of  the  offense  without  ex- 
amination, and  the  magistrate  may  lawfully 
require  the  accused  to  answer  before  the  su- 
perior court  for  any  offense  he  finds  there  Is 
probable  cause  to  believe  he  has  committed, 
whether  it  be  the  ofTense  named  in  the  com- 
plaint, or  an  entirely  distinct  offense;  provid- 
ed, of  course,  It  be  one  within  the  Jurisdiction 
of  the  superior  court.  From  this  it  would 
seem  that  it  Is  not  from  the  complaint  tbat 
the  magistrate  determines  the  character  of  the 
offense,  or  the  question  whether  there  Is  prob- 
able cause  to  believe  that  the  accused  is  guilty 
of  an  offense,  but  determines  these  matters 
rather  from  the  evidence  adduced  at  the  ex- 
amination, or  from  the  fact  that  examhiation 
is  waived.  The  fact,  therefore,  that  the  com- 
plaint is  informal  cannot  have  the  effect  of 
rendering  all  the  subsequent  proceedings  void, 
or  the  custody  of  the  accused,  committed  after 
an  examination,  illegal 

2.  The  charging  part  of  the  Information  up- 
on which  the  appellant  was  tried  is  as  follows: 
"The  said  J.  F.  Newton,  wlthhi  Chehalis  coun- 
ty, In  the  state  of  Washington,  on  the  14th 
day  of  December,  A.  D.  1901,  did  then  and 
there  falsely,  fraudulently,  unlawfully,  and 
feloniously  make,  forge,  and  counterfeit  a  cer- 
tain bank  check,  which  check,  so  made,  forged, 
and  counterfeited,  then  and  there  purported 
to  be  and  was  an  instrument  in  writing  and 
order  for  money  of  the  tenor  following:    *Ho- 

quiam,Wash.,12— 14— 1901.     No. .     First 

National  Bank:  Pay  to  J.  F.  Newton,  or  or- 
der, 515.00.  fifteen  dollars,  dollars.    B. 

S.  Philbrlck.'    And  upon  the  back  of  which 


said  bank  check  he,  the  said  defendant,  wrote 
and  Indorsed  his  name  thus,  'J.  F.  Newton,' 
and  did  then  and  there  unlawfully  and  felo- 
niously, knowhig  the  said  bank  check,  so  made, 
to  be  false,  utter  and  publish  as  true  the  said 
Instrument  in  writing  and  order  for  money, 
constituting  a  bank  check,  as  aforesaid,  with 
the  premeditated  purpose  and  intent  of  him, 
the  said  J.  F.  Newton,  to  defraud  Charles 
Dolstrom,  B.  S.  Philbrlck,  the  First  NaUonal 
Bank  of  Hoqulam,  Washington,  and  other 
persons  whose  names  are  to  this  informant  un- 
known." The  objection  to  this  information  is 
that  It  charges  more  than  one  crime.  The 
statute.  It  is  true,  makes  it  an  offense  either 
to  falsely  make,  assist  to  make,  or  cause  to 
be  made,  etc.,  or  to  utter  and  publish  as 
true,  knowing  the  same  to  be  false,  certain 
named  Instruments,  but  where  a  person  Is 
guilty  of  one  or  more  of  these  acts  with  ref- 
erence to  the  same  instrument,  it  is  generally 
held  to  constitute  but  a  single  offense;  hence 
an  Indictment  or  Information  which  charges 
more  than  one  of  the  enumerated  acts  with 
reference  to  the  same  Instrument  Is  not  void 
for  duplicity,  or  because  it  charges  more  than 
one  crime.  As  was  said  In  People  v,  Frank, 
28  Cal.  507:  "Where,  In  defining  an  offense, 
a  statute  enumerates  a  series  of  acts,  either 
of  which  separately,  or  all  together,  may  con- 
stitute the  offense,  all  such  acts  may  be  char- 
ged in  a  single  count,  for  the  reason  that  n  >t- 
withstanding  each  act  may  by  Itself  consti- 
tute the  offense,  all  of  them  together  do  no 
more,  and  likewise  constitute  but  one  and 
the  same  offense.  To  Illustrate  our  meaning: 
Take  the  statute  against  forgery,  under  which 
the  Indictment  In  this  case  was  found,  where 
we  find  several  acts  enumerated,  all  of  which 
are  declared  to  be  forgery.  Thus,  'the  falsely 
making,'  'altering,'  'forging,'  'counterfeiting,' 
•uttering,'  'publishing,'  'passing,'  'attempting 
to  pass'  any  of  the  instruments  or  things 
therein  mentioned,  with  the  Intent  specified, 
is  declared  to  be  forgery.  Now  each  of  those 
acts  singly,  or  all  together,  If  committed  with 
reference  to  the  same  Instrument,  constitute 
but  one  offense.  Whoever  Is  guilty  of  either 
one  of  these  acts  Is  guilty  of  forgery;  but  if 
he  is  guilty  of  all  of  them.  In  reference  to 
the  same  Instrument,  he  Is  not  therefore  guilty 
of  as  many  forgeries  as  there  are  acts,  but 
of  one  forgery  only.  Hence,  an  indictment 
which  charges  all  of  the  acts  enumerated  In 
the  statute  with  reference  to  the  same  instru- 
ment charges  but  one  offense,  and  the  pleader 
may  therefore,  at  his  option,  charge  them  all 
in  the  same  count,  or  each  In  separate  counts, 
and  in  either  form  the  indictment  will  be 
good."  So  it  is  said  by  Mr.  Wharton:  "A 
crime  which  may  be  committed  by  the  agency 
of  several  means  Is  well  described  If  charged 
to  by  the  agency  of  any  one.  Thus  the  indict- 
ment which  charges  a  prisoner  with  the  of- 
fenses of  falsely  making,  forging,  and  coun- 
terfeiting, of  causing  and  procuring  to  be  false- 
ly made,  forged,  and  counterfeited,  and  of 
willingly  acting  and  assisting  in  the  said  false 
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making,  totgiag,  and  counterfeiting,  is  a  good 
indictment,  though  all  of  those  charges  are 
contained  in  a  single  count,  the  words  of  the 
statute  being  pursued;  and  where  there  Is  a 
general  verdict  of  guilty,  Judgment  ought  not 
to  i>e  arrested  on  the  ground  that  the  offenses 
are  distinct"  1  Whart.  Cr.  Law,  S  727.  See, 
also,  Whart  Cr.  PI.  t  251.  But  It  is  said  It 
Is  not  alleged  that  the  making  and  uttering 
Tere  continuons  In  point  of  time,  and  hence 
the  rule  of  the  authorities  cited  does  not  apply. 
We  do  not  so  read  the  Information.  It  is 
alleged  that  at  a  certain  time  the  appellant 
falsely  made  the  instrument,  indorsed  bis 
name  upon  the  back  thereof,  and  then  and 
there  did  utter  and  publish  it  as  true.  The 
words  "then  and  there"  refer  to  the  time  of 
making,  as  well  as  to  the  time  of  the  Indorse- 
ment, and  show  that  the  acts  were  continuous. 
"And  we  may  add  that  sb  long  as  the  Tarious 
acts  mentioned  in  the  statute  are  committed 
with  reference  to  the  8am»  instrument  they 
most  be  regarded  as  constituting  one  continu- 
ous transaction,  •  •  •  notwithstanding  the 
lapse  of  time  or  the  intervention  of  acts  which 
do  not  destroy  the  Identity  of  the  instrument." 
People  V.  Frank,  supra. 

3.  Some  days  prior  to  the  time  fixed  for  the 
trial,  the  appellant  applied  to  the  court  for 
a  subpoena  for  certain  witnesses,  averring  gen- 
erally in  his  application  that  they  were  ma- 
terial and  necessary  for  his  defense.  An  or- 
der was  entered  directing  the  clerk  to  issue 
a  subpoena  for  the  persons  named,  which  or- 
der the  clerk  obeyed,  placing  the  subpoena  In 
the  hands  of  the  sherlft  for  service.  The  sher- 
iff made  return  thereon  to  the  effect  that 
after  due  and  diligent  search  be  was  unable 
to  And  the  persons  named,  or  either  of  them, 
b)  Chehalis  county.  When  the  case  was  called 
for  trial,  the  appellant  stated  to  the  court  that 
be  was  unprepared  for  trial  because  of  the 
absence  of  these  witnesses.  A  colloquy  was 
then  had  as  to  the  sulflciency  of  the  sherifTs 
return,  which  the  court  finally  ruled  to  be  suffi- 
cient To  this  ruling  an  exception  was  taken, 
and  the  matter  suffered  to  drop.  It  is  now 
Insisted  that  it  was  error  for  the  court  to  pro- 
ceed with  the  trial.  We  perceive  no  error 
here.  The  statute  provides:  "A  motion  to 
continne  a  trial  on  the  ground  of  the  absence 
of  evidence  shall  only  be  made  upon  affidavit 
showing  the  materiality  of  the  evidence  ex- 
pected to  be  obtained,  and  that  due  diligence 
baa  been  used  to  procure  It,  and  also  the 
name  and  residence  of  the  witness  or  wit- 
nesses. The  court  may  also  require  the  mov- 
ing party  to  state,  upon  affidavit,  the  evi- 
dence which  he  expects  to  obtain;  and  if  the 
adverse  party  admit  that  such  evidence  would 
be  given,  and  that  It  be  considered  as  actually 
given  on  the  trial,  or  offered  and  overruled 
as  hnproper,  the  trial  shall  not  be  continued. 
The  conrt,  upon  Its  allowance  of  the  motion, 
may  Impose  terms  or  conditions  upon  the  mov- 
tag  party."  BalUnger's  Ann.  Ck)des  &  St  J 
•OT7.  The  record  falls  to  show  even  an  at- 
tempt to  comply  with  the  requirements  of  this 
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section  of  the  statute,  and,  without  some  such 
showing  as  the  statute  requires,  a  trial  court 
is  not  compelled  to  grant  a  continiuince. 

4.  The  court  permitted  the  officer  having 
the  appellant  In  charge  after  his  arrest  to  tes- 
tify, over  the  objection  of  the  appellant,  to 
certain  statements  made  by  the  appellant  tend- 
ing to  show  his  guilt;  this  after  the  officer 
had  stated,  in  effect,  that  the  admissions  were 
voluntarily  made.  This  was  not  error.  In  or- 
der to  render  such  admissions  admissible  un- 
der the  rule  of  the  C!ode,  it  was  not  necessary 
for  the  officer  to  state.  In  terms,  that  they 
were  not  made  "under  the  influence  of  fear 
produced  by  threats."  The  other  objections 
to  the  admission  of  evidence  requh-e  a  more 
extended  statement  of  the  record  than  their 
merits  deserve.  Suffice  It  to  say,  therefore, 
that  we  have  carefully  examined  each  of  them, 
and  find  no  cause  for  reversal. 

6.  The  objections  tirged  against  the  Instruc- 
tions go  in  the  main  to  the  sufficiency  of  the 
information,  and  are  answered  by  what  we 
have  said  under  that  head.  One  question, 
however,  needs  to  be  noticed.  The  appellant 
introduced  evidence  tending  to  show  his  pre- 
vious good  character.  In  bis  charge  to  the 
Jury  the  court  said,  in  effect,  that  the  defend- 
ant's good  character,  if  they  found  It  to  be 
proven,  was  a  circumstance  to  be  considered 
by  them,  with  all  the  other  facts  of  the  case, 
when  weighing  the  question  of  the  appellant's 
guilt  or  innocence;  adding:  "It  is  not  a  con- 
vincing matter,"  but  a  circumstance  to  be  con- 
sidered in  his  favor  when  determining  the 
effect  of  the  evidence.  It  Is  objected  to  this 
that  it  is  a  comment  on  the  facts,  and  thus 
within  the  constitutional  inhibition.  The  ob- 
jectionable part  of  the  charge  lies  to  the  words 
quoted.  It  is  evident,  however,  from  the 
charge  as  a  whole  that  the  court  did  not  use 
these  words  with  reference  to  the  facts  of 
this  particular  case,— that  is,  he  did  not  mean 
to  say  that  the  evidence  of  the  appellant's 
good  character  was  not  sufficient  to  turn  the 
scale  In  his  favor  if  the  evidence  as  a  whole 
was  not  such  as  to  preclude  any  other  finding 
than  that  of  guilt,  but  meant,  rather,  that 
the  good  character  of  the  accused  was  not, 
of  Itself,  sufficient  to  preclude  a  verdict  of 
guilty.  If  the  Jury  believed  from  the  evidence 
as  a  whole  that  he  was  guilty  of  the  crime 
charged.  As  such  It  was  not  a  comment  on 
the  facts,  and,  as  we  fail  to  see  how  the  Jury 
could  have  been  misled  by  it,  we  find  In  It  no 
cause  for  reversal. 

6.  The  Jury  recommended  the  accused  to 
the  mercy  of  the  court  The  court  sentenced 
him  to  pay  a  fine  of  $1  and  costs,  and  to  Im- 
prisonment to  the  penitentiary  for  a  term  of 
two  years.  It  Is  said  that  the  Judgment  Is 
erroneous,  apparently  because  it  Is  so  ex- 
cessive as  to  amount  to  an  abuse  of  discre- 
tion. The  statute  provides  that  an  offense  of 
this  charricter  shall  be  punished  by  Imprison- 
ment In  the  penitentiary  for  a  period  of  "not 
more  than  fourteen  years  nor  less  than  one 
year,"  and  by  a  fine  "in  any,  sum  ^o^ 
Jigitize 
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ceedlng  five  thousand  dollars."  It  would  seem 
that  within  these  limits  the  extent  of  the  pun- 
ishment Is,  in  every  case,  within  the  sole  dis- 
cretion of  the  trial  court,  but  if  it  be  the  rule 
that  this  court  may  review  that  discretion  for 
abuse,  whatever  may  be  the  punishment  In- 
flicted, we  do  not  find  any  cause  for  an  ex- 
ercise of  the  power  here. 

finding  no  substantial  error  in  the  record, 
the  judgment  will  stand  affirmed. 

REAVI8,  C.  J.,  and  MOUNT,  ANDERS, 
HADLEY,  WHITE,  and  DUNBAR,  JJ.,  con- 
cur. 


STATE  T.  VANCE.* 

(Supreme  Court  of  Washington.  Ang.  26,  1002.) 

MDRDBR— APPEAL,— RECORD  —  CONTINUANCB— 
JURY  PANBlr-CONSTITUTlONAb  LAW— PER- 
EMPTORY CHALLENOBS-EVIDENCB-BXCBP- 
TIONS— INSTRUCTIONS-NEW   TRIAU 

1.  Where  the  order  deny ing  a  motion  for 
continuance,  as  shown  by  the  journal  entry, 
recited  that  a  certain  affidavit  was  considered, 
it  is  not  necessary  that  such  affidavit  be  cer- 
tified iu  a  bill  of  exceptions  or  statement  of 
facts,  that  it  may  be  considered  on  appeal. 

2.  A  challenge  to  the  jury  in  writing,  and 
sworn  to,  as  required  by  2  Baliinger's  Ann. 
Codes  &  St.  i  6033.  and  submitted  to  the  court, 
as  shown  by  the  journal  entry,  becomes,  when 
filed,  a  part  of  the  record,  without  bill  of  ex- 
ceptions or  a  statement  of  facts. 

3.  Parts  of  the  general  records  of  the  su- 
perior court,  required  under  Sess.  Laws  1901, 
p.  204,  regulating  the  selection  of  jurors,  are 
part  of  the  record  of  each  particular  jury  case 
tried  by  a  jury  organized  under  such  act,  so 

.  that  when  certified  by  the  clerk  of  such  court 
they  will  be  considered  on  appeal,  independent 
of  any  bill  of  exceptions  or  statement  of  facts. 

4.  Under  2  Baliinger's  Ann.  Codes  &  St  8 
6929,  providing  a  continuance  may  be  granted 
for  absence  of  evidence,  on  affidavit  showing 
the  materiality  of  the  evidence,  and  that  due 
diligence  has  been  used  to  procure  it,  and  the 
names  and  residences  of  the  witnesses,  and  the 
substance  of  the  evidence  expected  to  be  ob- 
tained, by  admitting  which  the  prosecution  may 
avoid  a  continuance,  there  is  no  error  in  re- 
fusing a  motion  for  continuance  on  an  affi- 
davit which  merely  alleges  generally  that  the 
place  where  the  oftense  was  committed  is  35 
miles  distant,  and  is  not  accessible  by  any 
rapid  or  convenient  mode  of  travel,  and  that  to 
thoroughly  Investigate  the  facts  required  much 
time  and  traveling,  and  for  the  first  20  days 
affiant  was  engaged  as  defendant's  attorney 
he  was  suffering  from  the  effects  of  a  surgical 
operation  in  the  throat,  and  was  thus  prevented 
from  working  as  effectually  as  he  otherwise 
could  and  would;  that  defendant  is  a  poor  man, 
unable  to  furnish  adequate  means  for  investi- 
gation: that  the  time  allowed  for  preparation 
of  the  case  has  been  wholly  inadequate,  and 
defendant  is  unable  to  present  bis  defense  at 
the  time  assigned  for  trial;  and  that  affiant  is 
reliably  informed  that  there  were  persons  other 
than  are  now  known  to  defendant  at  the  place 
of  the  offense  when  it  was  committed,  and  that 
affiant  has  continued  to  make  strenuous  ef- 
forts to  find  them  without  success. 

5.  Seas.  Laws  1901,  p.  204,  regulating  the 
selection  of  jurors,  provides  that  the  jury  com- 
missioners shall  select  the  names  of  all  the 
qualified  jurors  in  the  county,  so  far  as  they 
may  be  able  to  ascertain  them  from  the  tax 
rolls  and  poll  books,  and  deposit  them  on  slips 
in  a  box  from  which  the  jurors  are  to  be  drawn, 

*I'.i.accrlDg  denied  October  9,  i902. 


they  to  observe  their  oath  to  select  none  but 
persons  whom  they  believe  to  be  of  good  re- 
pute for  intelligence  and  honesty,  and  to  select 
no  person  to  them  known  to  be  interested  in  a 
cause  pending  in  the  court.  Held,  on  objec- 
tions to  the  jury  panel,  that  the  law  is  not 
shown  to  have  been  disregarded  by  the  fact 
that  only  OUO  names  were  selected,  while  on 
the  tax  rolls  there  were  5,000  names  of  quali- 
fied jurors  over  those  interested  in  any  case 
pending;  the  court  having  on  the  bearing  heard 
testimony  which,  is  not  iu  the  record,  andf  which 
will  be  presumed  to  sustain  the  court's  concln- 
sion. 

6.  It  is  no  ground  of  objection  to  a  jury 
panel  that  the  jurors  *were  summoned  by  the 
sheriff,  and  there  is  no  express  statutory  pro- 
vision therefor,  as  the  court,  as  incident  to  its 
right  to  cause  the  names  of  the  jurors  to  be 
drawn,  has  the  right  to  issue  to  the  sheriff  its 
process   to   require   their    attendance. 

7.  Sess.  Laws  1901,  p.  204,  providing  that 
the  members  of  the  bar  of  the  county  shall 
nominate  persons  from  whom  the  court  shall 
select  jury  commissioners,  does  not  violate 
Const,  art.  1,  8  12,  prohibiting  any  law  grant- 
ing to  a  citizen  or  class  of  citizens  privileges  or 
immunities  which  on  the  same  terms  shall  not 
equally  belong  to  all   citizens. 

8.  2  Baliinger's  Ann.  Codes  &  St  8  4987,  pro- 
vides that,  the  jurors  having  been  named  for 
cause,  plaintiff  may  challenge  one,  and  then  de- 
fendant may  challenge  one,  and  so  alternately 
till  the  peremptory  challenges  shall  be  exhaust- 
ed; and  that  the  i>anel  being  filled  and  passed 
for  cause,  after  said  challenge  shall  have  been 
made  by  either  party,  a  refusal  to  challenge 
by  either  party  in  the  said  order  of  alternation 
shall  not  defeat  the  other  of  his  full  number 
of  challenges,  but  such  refusal  of  plaintiff  to 
exercise  his  challenge  in  proper  turn  shall  con- 
clude him  as  to  the  jurors  once  accepted  by 
him,  and  if  his  right  be  not  exhausted,  his 
further  challenges  shall  be  confined,  in  his 
proper  turn,  to  talesmen  only.  Held,  that  the 
state  by  waiving  a  challeuge  in  its  turn  lost 
it  only  as  to  jurors  then  in  the  box,  and  as  to 
those  thereafter  called  in  to  take  the  place  ot 
those  challenged  by  defendant  it  could  exercise 
its  challenge,  though  defendant's  challenges 
were  exhausted. 

9.  The  only  defense  interposed  being  that  de- 
fendant did  not  do  the  shooting,  but  that  W. 
tried  to  shoot  defendant,  and  in  doing  so  killed 
deceased,  and  it  not  being  intimated  during  the 
trial  that  defendant  was  insane,  or  that  he  had 
temporarily  lost  bis  reason  because  of  his  do- 
mestic troubles,  though  it  appeared  that  short- 
ly before  the  homicide  he  was  troubled  and 
angered  because  his  wife  separated  from  him, 
evidence  to  show  in  detail  the  cause  for  the  sep- 
aration, and  when  the  trouble  causing  it  orig- 
iuRted,  is  immaterial. 

10.  Under  2  Baliinger's  Ann.  Codes  *  St  J 
5053,  providing  that  exceptions  to  a  charge  may 
be  taken  by  a  party  stating  to  the  court  after 
the  jury  has  retired,  and,  if  practicable,  before 
verdict  is  returned,  that  he  excepts  to  the 
same,  specifying  the  parts  excepted  to,  defend- 
ant, having  seasonably  excepted  to  some  of  the 
charges,  and  not  having  asked  for  extension  of 
time  as  to  others,  cannot  except  thereto  after 
verdict. 

11.  A  requested  instruction  that  a  mutual 
combat  is  where  two  persona  on  a  sudden 
quarrel,  mutually  and  on  equal  terms,  whether 
with  or  without  weapons,  enter  into  a  fight 
and  in  such  case,  if  one  be  killed,  the  crime 
Is  only  manslaughter,  is  misleading,  where 
there  is  evidence  that  though  the  combat  was 
commenced  with  fists,  defendant  alone,  during 
its  progress,  got  a  pistol. 

12.  A  requested  instruction  that  certain 
facts,  if  found  by  the  jury,  are  sufficient  to 
raise  a  reasonable  doubt  of  defendant's  guilt, 
is   objectionable,   as  commenting  on  the   evi- 
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13.Befanl  of  instructions  fully  covered  by 
otben  given  or  by  the  general  charge  is  not 
error. 

14.  New  trial  for  newly  discovered  evidence 
of  two  girls  who  worked  in  the  kitchen  ad- 
joining a  hotel  bar,  to  contradict  testimony  as 
to  threats  made  by  defendant  at  the  bar,  short- 
ly before  the  killing,  is  properly  denied  for 
vant  of  diligence;  it  being  apparent  the  par- 
tition was  not  such  as  to  prevent  sounds  at 
the  bar  being  beard  beyond,  and  defendant's 
wife  and  another  interested  in  the  defense 
having  been  at  the  hotel  at  the  time,  the  girls 
having  worked  at  the  hotel  for  three  weeks 
after  the  killing,  and  defendant's  attorney  hay- 
ing been  there  a  number  of  days  to  look  up 
the  fans. 

15.  Threats  by  defendant,  Jnst  before  the 
killing,  and  a  short  distance  from  the  place 
thereof,  to  kill  somebody  before  night,  and  to 

kill  the  first  that  ran  up  against  him,  is 

admissible  to  show  general  malice. 

Appeal  from  superior  court.  Pierce  county; 
W.  H.  SneU,  Judge. 

A.  P.  Vance  was  conTlcted  of  mtirder,  and 
appeals.    Affirmed. 

John  Leo  and  J.  L.  McMurray,  for  appel- 
lant Fremont  Campbell,  Charles  O.  Bates, 
and  Walter  M.  Barrey,  for  the  State. 


WHITE,  J.  On  the  16th  day  of  September, 
1901,  an  information  was  filed  In  the  superior 
court  for  Pierce  county  by  the  prosecuting  at- 
torney of  that  county  against  the  appellant, 
charging  him  with  the  crime  of  morder  In  the 
first  degree.  On  the  17th  of  September,  1001, 
the  appellant  was  arraigned,  and  a  motion  to 
qnasb  and  a  demurrer  to  the  Information  were 
filed  by  Samuel  F.  McAnally,  as  attorney  for 
defendant  On  the  18th  day  of  .September, 
1901,  the  motion  was  denied,  and  the  demur- 
nt  overruled.  On  the  same  day  the  appellant 
entered  a  plea  of  not  guilty.  On  the  12th  of 
October,  1901,  a  written  motion,  with  the  affl- 
darit  of  Samuel  F.  McAnally  attached  there- 
to, and  referred  to  to  the  motion,  was  made 
tat  the  continuance  of  the  cause  for  a  rea- 
sonable time,  suitable  for  the  purposes  stated 
In  the  affidavit.  The  affldarlt,  omitting  the 
formal  parts,  was  as  follows:  "Samuel  F.  Mc- 
Anally, being  first  duly  sworn,  on  his  oath 
aays:  That  be  Is  one  of  the  attorneys  for 
tbe  above-named  defendant,  and  up  to  this 
time"  has  been  the  only  and  sole  attorney 
for  said  defendant.  That  the  acts  alleged  to 
consdtute  the  offense  of  which  tbe  defendant 
la  charged  were  committed,  or  alleged  to  have 
been  committed,  thirty-five  mllos  from  the  city 
of  Tacoma,  at  the  village  of  Eatonvllle,  which 
la  not  accessible  by  an.r  rapid  or  convenient 
niode  of  travel,  and  that  to  thoroughly  Invea- 
tlpte  an  necessary  facts  connected  with  tbe 
flefenae  of  the  defendant  necessarily  required 
a  great  deal  of  time  and  traveling,  and  for 
tbe  first  twenty  days  that  affiant  was  engaged 
u  defendant's  attorney  he  was  suffering  from 
tbe  effects  of  a  surgical  operation  In  the 
tbnat,  and  was  thus  prevented  from  working 
u  effectually  as  he  otherwise  o'Uld  and  would 
bave  done.    Tba^  the  defendant  nas  been  and 
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is  a  poor  man,  unable  to  furnish  his  attorney 
with  adequate  means  of  transportation  and 
facilities  for  investigation,  and  that  the  time 
allowed  for  preparation  of  this  case  for  trial 
has  been  wholly  Inadequate  for  the  perform- 
ance of  the  duties  required,  and  by  reason  of 
the  shortness  of  time,  and  other  facts,  afore- 
said, tbe  defendant  has  been  and  Is  unable  to 
present  his  defense  In  this  cause  on  the  14tb 
day  of  October.  1901,  being  the  time  assigned 
for  trial  of  the  same,  without  the  consent  of 
tbe  defendant.  That  affiant  Is  reliably  In- 
formed by  a  witness  subpoenaed  by  the  state 
and  by  others  that  there  were  persons  other 
than  are  now  known  to  the  defendant,— that 
is,  whose  Identity  Is  imknown  to  the  defend- 
ant—who were  at  or  near  the  place  where  the 
offense  Is  alleged  to  have  been  committed  at 
or  near  tbe  time  the  offense  was  alleged  to 
have  been  committed,  and  that  affiant  has 
made,  and  continues  to  make,  strenuous  en- 
deavors to  find  said  persons,  but  so  far  has 
been  unable  to  do  so.  Of  tbe  foregoing  facts 
affiant  informed  this  court  and  the  attorneys 
for  the  plaintiff  at  tbe  time  this  cause  was 
noted  for  trial.  That  recently,  to  wit,  on  the 
afternoon  of  the  10th  day  of  this  month,  tbe 
attorneys  for  plaintiff  notified  defendant 
through  affiant,  his  attorney,  of  their  Intention 
to  Indorse  on  the  information  herein  the  names 
of  two  witnesses— J.  E.  Noel  and  William 
Buchannan— concerning  whose  testimony  the 
defendant  Is  not  Informed,  but  that  If  tlieir 
testimony  Is  material,  the  same  has  been 
known,  or  with  ordinary  diligence  might  have 
been  known,  to  the  attorneys  for  plaintiff  ever 
since  tbe  preliminary  hearing  in  this  cause 
September  9,  ISiOl,  and  that  it  would  be  an 
injustice  to  the  defendant  to  allow  the  Indorse- 
ment of  said  names  at  this  time.  That  the 
defendant  and  his  attorneys' are  not  desirous 
of  delaying  the  trial  of  this  cause  any  longer 
than  Is  absolutely  necessary  for  the  adminis- 
tration of  substantial  justice,  and  that  tbe 
only  delay  sought  Is  for  the  purpose  of  ascer- 
taining the  Identity  of,  and  securing  the  at- 
tendance of.  all  persons  as  witnesses  who  have 
any  material  Information  concerning  the  facta 
alleged  in  the  Information,  and  that  such 
knowledge  or  inf<  rmatlon  Is  not  now  In  the 
possession  of  the  defendant  or  his  attorneys." 
On  the  same  day  the  court  denied  said  mo- 
tion, and  In  the  order  denying  the  same  re- 
cited: "And  the  court  having  read  the  affi- 
davit of  Samuel  F,  McAnally  in  support  of 
sold  motion,  •  •  •  doth  overrule  and  de, 
ny  said  m  tlon."  The  cause  came  on  for  trial 
on  the  14th  day  of  October,  1901,  and  the 
trial  continued  from  day  to  day,  Sundays  ex- 
cepted, until  the  24th  day  of  October,  1901, 
when  the  Jury  returned  a  verdict  as  follows: 
"We,  the  .lury  In  tb  •  case  of  the  State  of 
Washington,  plaintiff  vs.  A.  P.  Vance,  defend- 
ant,  find  the  defendant  guilty  of  murder  In 
the  first  degree.  L.  A.  Chamberlain,  Fore- 
man," which  verdict  was  received  by  the  court 
and  entered.  Immediately  after  the  recepticm 
of  tbe  verdi(?t,  and  before  being  dlscbargeg^ 
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the  Jury  handed  the  following  to  the  court: 
"We,  the  Jurors,  do  recommend  the  clemency 
of  the  court  In  the  case  of  State  of  Washing- 
ton vs.  A.  P.  Vance,"  This  was  signed  by 
all  the  Jurors.  The  Jury  was  then  discharged. 
The  respondent  moves  for  an  order  to  strike 
from  the  transcript  the  affidavit  of  Samuel 
F.  McAuaUy,  about  recited,  for  the  reason  that 
said  affidavit  has  not  been  preserved  or  made 
a  part  of  the  record  in  the  cause  by  any 
bill  of  exception  or  statement  of  facts.  The 
affidavit  is  not  referred  to  In  the  Judge's  cer- 
tificate to  the  statement  of  facts,  and  Is  not 
made  a  part  of  the  record  by  any  bill  of  ex- 
ception. The  affidavit  and  motion  seem  to 
have  been  filed  as  one  paper.  It  appears  from 
the  order  of  the  court  made  upon  the  motion 
«nd  the  motion  Itself  that  the  affidavit  was 
considered  by  the  court  in  passing  upon  the 
motion.  From  this  It  can  be  readily  deter- 
mined that  the  affidavit  formed  part  of  the 
proceedings  in  the  court  below,  and  that  the 
attention  of  the  trial  court  was  directed  to  it. 
The  affidavit  was  an  Integral  and  Inseparable 
part  of  the  motion,  attached  thereto,  consti- 
tuting a  part  thereof,  and  setting  forth,  in 
verified  form,  the  grounds  of  the  motion,  and 
the  order  of  the  court  expressly  recites  that 
the  court  "had  read  the  same  In  support  of 
the  motion."  The  ord^  of  the  court  Is  a 
part  of  the  record.  It  furnishes  conclusive 
evidence  that  the  affidavit  was  presented  to 
and  considered  by  the  trial  court  in  passing 
on  the  motion  for  a  continuance.  In  passing 
apon  a  similar  question  In  Clay  v.  Selah  Val- 
ley Irr.  Co.,  14  Wash.  543,  45  Pac.  141,  we 
said:  "There  Is  nothing  to  show  that  they 
Caffidavits]  were  all  presented  or  read  to  the 
oourt  below  on  the  hearing  of  the  motion." 
For  that  reason  we  said  that,  "to  order  to 
entitle  them  to  a  consideration  here,  the  fact 
that  they  were  so  presented  should  have  been 
■certified  to  by  the  court  in  some  manner." 
The  Journal  entry  of  the  order  Is  a  part  of 
the  proceedings  of  the  court,  and  the  court 
'bas  full  control  of  all  such  entries.  Section 
4722,  2  Balllnger's  Ann.  Codes  &  St.  Where 
«ucb  a  Journal  entry  recites  as  a  fact  that 
in  passing  upon  the  motion  the  court  read  the 
affidavits  to  support  of  the  motion,  we  thtok 
that  fact  sufficiently  appears,  and  to  such  a 
■case  It  is  not  necessary  that  such  affidavits 
'be  certified  In  a  bill  of  exceptions  or  state- 
ment of  facts.  The  cases  cited  by  respond- 
-ent  of  Clny  v.  Selah  Valley  Irr.  Co.,  14  Wash. 
543,  45  Pac.  141;  Winsor  v.  McLachlan,  12 
Wash.  154,  40  Pac.  727;  State  v.  Howard,  16 
"Wash.  425,  46  Pac.  650;  State  v.  Anderson, 
20  Wash.  193,  55  Pac.  39;  Armstrong  v.  Van 
De  Vanter,  21  Wash.  682,  59  Pac.  510,— 
are  distinguishable,  in  the  particular  Indicated, 
from  the  present  case.  The  motion  to  strike 
^e  affidavit  for  a  continuance  Is  denied. 

The  respondent  also  moves  for  the  same 
•reasons  to  strike  from  the  transcript  the  fol- 
■lowlng  papers  and  records  and  Journal  entries: 
"The  challenge  to  panel  of  Jurors  and  the  veri- 
fication thereof  by  Samuel  F.  McAnally;   the 


record  of  the  meeting  of  the  Pierce  county 
bar  and  certificate  thereto,  to  the  effect  that 
on  June  28,  1901,  the  bar  of  Pierce  county 
met,  selected  and  nomtoated  certato  persons, 
whose  names  were  to  be  submitted  to  the 
Judges  of  the  superior  court  of  Pierce  county, 
from  which  names  Jury  commissioners  were 
to  be  selected,  under  the  act  provldtog  for 
and  regulating  the  selection  of  Jurors  (Sess. 
Laws  1901,  p.  204);  the  Journal  entry  of  the 
orders  of  the  superior  court  of  Pierce  county 
appolnttog  Jury  commissioners  under  said  act; 
the  Journal  entry  of  the  superior  court  of 
Pierce  county  showing  the  appearance  of  the 
Jury  commissioners,  and  their  oath  of  office 
as  admtoistered  to  them  by  one  of  the  Judges 
of  said  court;  the  Journal  entry  of  the  court 
containing  the  list  of  Jurors  chosen  by  the 
Jury  commissioners;  the  certificate  of  the  Jury 
commissioners  and  their  certification  thereto 
of  the  selection  of  the  names  of  qualified  Ju- 
rors, and  the  deposit  of  such  names  in  the 
Jury  box;  the  Journal  entries  of  the  order 
of  the  court  departments  1  and  2,  of  date 
of  September  I't,  1901.  ordertog  a  panel  of 
40  petit  Jurors  to  each  department  for  at- 
tendance upon  the  court,  to  be  drawn  from 
the  Jury  box,  and  the  issuance  of  a  venire  to 
the  sheriff  to  summons  such  Jurors;  the  list 
of  the  petit  Jurors  drawn  under  the  order 
of  September  14,  1901,  and  certificate  of  the 
clerk  of  the  court  to  the  same;  and  summons 
to  the  petit  Jurors  drawn  under  said  order,  and 
return  of  the  sheriff  to  the  same. 

The  challenge  to  the  panel,  omitting  formal 
parts,  is  as  follows:  "Comes  now  the  al>ove- 
named  defendant,  A.  P.  Vance,  presents  these 
his  exceptions  to,  and  challenges,  the  panel 
of  Jurors  heretofore  drawn  In  the  above  court 
September  14,  1901,  for  trial  of  causes  in  the 
ensutog  calendar  month  of  October,  1901.  and 
before  whom  this  defendant  Is  brought  on  to 
be  tried,  and  his  said  challenge  is  made  for 
the  followtog  reasons:  (1)  That  the  Jury  com- 
missioners heretofore  appototed  by  the  supe- 
rior court  of  the  state  of  Washington  for  the 
county  of  Pierce  have  not  selected  the  names 
of  all  the  qualified  Jurors  to  said  county  as 
far  as  they  were  able  to  ascertain  the  same 
from  the  latest  tax  rolls  and  poll  books  of 
said  county,  as  required  by  section  3  of  chap- 
ter 97  of  the  Session  Laws  of  1901,  and  in 
this  connection  this  defendant  alleges  that 
there  are  upon  the  tax  rolls  of  the  aforesaid 
county  6,000  names  of  qualified  Jurors,  over 
and  above  those  who  are  Interested  in  any 
case  pending  In  the  court  by  which  the  com- 
missioners were  appointed,  and  the  commis- 
sioners, so  appointed,  as  aforesaid,  have  only 
selected  as  the  qualified  Jurors  of  the  county 
of  Pierce  less  than  1,000  names,  :ind  In  tliis 
respect  have  failed  to  substantially  conform 
to  the  requirements  of  section  3  of  chapter 
97  of  the  Laws  of  1901,  as  aforesaid.  (2) 
That  on  the  14th  day  of  September,  1901.  when 
the  panel  hereby  challenged  was  drawn,  the 
Jury  commissioners  and  the  clerk  of  the  court 
failed  and  neglected  to  comply  ??'ft  AlJ^'  the 
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requirements  of  the   law   providing  for  and 
regulating  the  selection  of  jurors  in  tbis:   tbat 
tbe  list  of  names  so  ctiosen,  and  which  com- 
prises the  panel  hereby  cliallenged,  was  not, 
at  the  time  of  drawing  said  names,  prepared 
and  checlved  in  open  court  with  tbe  list  of 
Jorors  heretofore  selected  by  the  Jury  com- 
missioners for  this  county;   and  as  evidence 
of  this  fact  this  defendant  hereby  refers  to 
and  makes  a  part  hereof  the  certificate  of 
Robert  P.  Rigney,  clerk  of  the  superior  court 
of  Pierce  county,  Washington,  made  and  en- 
tered OD  tbe  14tb  day  of  September,  1901,  and 
recorded   io  Journal  7U,  at  page  276,  in  de- 
partment 1,  of  above-entitled  court    (3)  The 
defendant  further  objects  to  and  challenges 
tbe  panel  of  Jurors  heretofore  and  on  tbe 
14tb  day  of  September,  1901,  drawn  by  tbis 
couri,  upon  tbe  groimd  that  nowhere  In  the 
Laws  of  1901,  or  in  any  law  of  the  state  of 
Washington,    Is  there  any  provision   for  the 
sommoning  of  said  Jurors  to  attend  upon  the 
above-eu  titled  court,  and  nowhere  in  said  law 
is  there  any  authority  for  the  delivering  of 
the  venire  of  Jurors  constituting  this  panel  to 
any  person  for  the  purpose  of  summoning  the 
•aid  panel  of  Jurors  for  attendance  upon  tbe 
above-entitled  court,  and   this  defendant  al- 
lies that  tbe  venire  for  the  panel  of  Jurors 
bereby  cballenged  bas  been  delivered  to  the 
sheriff  of  Pierce  county,  Washington,  for  the 
purpose  of  having  him  summon  the  said  panel 
of  Jurors,  and  some  of  tbe  same  have  been 
80  summoned,  and  there  is  no  authority  under 
the  laws  of  the  state  of  Washington  for  said 
sheriff  to  perform  said  duty,  and  the  above 
panel  of  Jurors,  so  drawn  by  said  Jury  com- 
missioners,  is  void.     (4)  That  chapter  97  of 
Laws  of  Washington,  1901,  being  the  laws  of 
Washington  in  reference  to  the  regulating  tbe 
selection  of  Jurors,  passed  by  the  senate  March 
4,  1901,  and  passed  by  the  house  March  13, 
1001,  aud    approved  by  the  governor  >farch 
16,    1801,    is   unconstitutional   and   void.     (5) 
That  tbe  panel  of  Jurors  that  were  drawn,  as 
aforesaid,  and  the  portion  thereof  which  now 
remains  subject  to  call  for  Jury  duty  for  this 
term  of  court,  are  challenged,  for  the  reason 
that  after  said  panel  was  so  drawn  this  court 
did,  on  the   1st  day  of  October,  1901,  excuse 
a  large  nnmber  of  said  Jurors  without  suffi- 
cient cause  for  ~  so  doing,  whereby  this  de- 
fendant   'was    prejudiced   in   this:    that   said 
panel,   as   it   thus  remains,  so  decreased  and 
depleted,  will  not  furnish  a  sufficient  number 
to  constitute  a  full,  fair,  impartial  jury  to  try 
defendant  for  tbe  offense  of  which  he  Is  char- 
ged In   the   above-entitled  cause.    Wherefore 
defendant  challenges  and  excepts  to  said  en- 
tire panel  of  Jurors  and  that  portion  of  tbe 
same  yet  remaining."    Tbis  challenge  is  veri- 
fied by    Samuel   F.    McAnally,   to  the   effect 
tbat  "he  has  knowledge  of  the  things  therehi 
contained,  knows  tbe  contents  thereof,  aud  be- 
lieves tbe    same  to  be  true."    The  verifica- 
tion is  a  part  of  tbe  challenge.    This  challenge 
was  served  on  the  prosecuting  attorney,  and 
filed  with  tbe  clerk  of  tbe  court  in  tbe  cause 


on  the  12th  of  October,  1901.  On  the  sam& 
day  tbe  Journal  entry  shows  the  following  or- 
der in  the  case:  "And  now,  on  this  12th  day 
of  October,  A.  D.  1901,  this  cause  came  6a 
for  hearing  on  the  challenge  of  the  defendant 
to  the  panel  of  tbe  petit  Jurors,  and  the  same 
was  submitted  to  the  court,  the  plaintiff  ap- 
pearing by  Walter  M.  Harvey  and  Charles  O. 
Bates,  deputy  prosecuting  attorneys  for  Pierce' 
county,  and  tbe  defendant  appearing  by  Sam- 
uel F.  McAnally  and  J.  L.  McMurray,  his  at- 
torneys, and  the  court,  having  heard  the  tes- 
timony and  argument  of  counsel,  and  being 
fully  advised  in  tbe  premises,  doth  overrule 
and  deny  said  challenge,  to  which  ruling  tbe 
defendant  excepts,  and  exception  is  allowed  by 
court."  Tbe  law  requires  that  challenges  to 
the  panel  shall  be  in  writing  and  swon»  to. 
Section  6938,  2  Balllnger's  Ann.  Codes  ft  St. 
The  challenge  sought  to  be  stricken  was  in 
writing  and  sworn  to,  and  was  served  on  the 
prosecuting  attorney  and  filed.  The  challenge 
so  verified  was,  as  appears  from  the  Journal 
entry,  submitted  to  the  court.  The  verifica- 
tion to  the  challenge  was  a  part  of  tbe  chal- 
lenge. The  certfficate  of  the  clerk  shows  that 
tbe  challenge  is  a  part  of  tbe  ffies  in  tbe  case. 
It  is  not  necessary  tbat  such  a  paper  be  made 
a  part  of  tbe  record  by  a  bill  of  exceptions 
or  a  statement  of  facts.  When  filed  it  be- 
comes part  of  the  record.  The  other  parts  of 
the  transcript  moved  against  are  parts  of  tbe 
general  records  of  the  superior  court  of  Pierce- 
county,  required  under  tbe  act  of  1901,  supra,, 
regulating  tbe  selectton  of  Jurors,  and  by  vlr- 
tue  of  their  nature  and  purpose,  when  prop- 
erly certified  by  the  clerk  of  tbe  lower  courts 
will  be  taken  notice  of  by  this  court,  inde- 
pendent of  any  bill  of  exception  or  statement 
of  facts.  They  are  part  of  the  record  of  eacb 
particular  Jury  case  tried  by  a  jury  organized 
under  tbe  Jury  act  of  1901.  Tbe  motion  to 
strike  is  therefore  denied. 

The  first  error  assigned  is  the  overrulbis 
of  the  defendant's  motion  for  a  continuance 
of  tbe  trial,  to  give  tbe  defendant  proper  and 
reasonable  time  to  prepare  for  trial.  Tbe  affi- 
davit of  Mr.  McAnally  in  support  of  said  mo- 
tion is  herehibefore  set  out.  There  were  no 
opposing  affidavits.  The  record  discloses  that 
there  were  41  days  between  the  commission 
of  the  offense  and  the  commencement  of  tbe 
trial.  The  preliminary  hearing  was  on  Sep- 
tember 9,  1901,  more  than  30  days  before  tbe 
case  was  called  for  trial.  The  offense  was 
committed  at  tbe  village  of  EatonvQle.  Tbe 
affidavit  claims  tbat  the  place  "was  not  ac- 
cessible by  any  rapid  or  convenient  mode  of 
travel."  This  is  a  mere  conclusion.  The 
means  of  access  to  the  place,  and  whether  or 
not  it  was  upon  a  traveled  road,  and  tbe  char- 
acter of  the  surrounding  country  were  not  set 
forth.  The  Judge  of  the  court  is  presumed  to- 
be  reasonably  familiar  with  the  villages  in  the 
county  where  be  presides,  and  the  ordinary 
means  of  access  to  the  same.  The  affidavit 
falls  to  disclose  when  the  affiant  was  em- 
ployed  as  attorney  for 'the  appeUan^^  The- 
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record  (tiscloses  that  when  the  Information  was 
filed,  the  attiant  was  acting  as  the  attorney 
for  the  appellant.  This  was  on  the  16th  of 
September,  1901.  The  fair  Inference  from  the 
record,  at  the  time  the  motion  was  made.  Is 
that  the  affiant  acted  as  attorney  for  the  appel- 
lant at  the  time  of  the  preliminary  examina- 
tion. In  one  of  the  affidavits  for  a  new  trial, 
it  Is  shown  that  Mr.  McAnaily  acted  as  at- 
torney for  appellant  from  September  3,  1901. 
From  the  time  of  the  ffiing  of  the  informa- 
tion to  the  time  of  trial  was  28  days.  Ea- 
tonville  is  35  miles  from  the  city  of  Ta- 
coma.  So  far  as  its  accessibility  is  concerned, 
that  is-  about  all  that  the  affidavit  discloses. 
There  is  no  showing  that  the  attorney,  after 
his  employment,  was  not  able  to  go  to  Eaton- 
TiUe,  where  the  offense  was  committed.  The 
character  of  the  Investigation,  or  whether  or 
not  he  made  any  hivestigatlon  at  ESatonvllle, 
Is  not  shown.  It  Is  not  shown  that  the  pov- 
erty of  the  defendant  prevented  the  investi- 
gation of  the  facts.  Wherein  the  poverty  of 
the  appellant  deprived  his  attorney  of  the 
facilities  for  investigation  is  not  shown.  The 
statements  in  the  affidavit  in  this  respect  are 
general  in  their  nature,  and  mere  conclusions, 
unsupported  by  any  showing  of  facts.  Sec- 
tion 0929,  2  Balllnger's  Ann.  Codes  &  St.,  pro- 
vides: "A  continuance  may  be  granted  in  any 
case  on  the  ground  of  the  absence  of  evidence, 
on  the  motion  of  the  defendant,  supported  by 
affidavit  showing  the  materiality  of  the  evi- 
dence expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  procure  it,  and  also 
the  name  and  place  of  residence  of  the  wit- 
ness or  witnesses,  and  the  substance  of  the 
evidence  expected  to  be  obtained;  and  if  the 
prosecuting  attorney  admit  that  such  evidence 
would  be  given,  and  that  It  be  considered  as 
actually  given  on  the  trial,  or  offered  and 
overruled  as  improper,  the  continuance  shall 
not  be  granted."  None  of  the  provisions  of 
this  section  are  complied  with  in  the  affidavit 
for  continuance.  The  names  of  the  witnesses 
are  not  given,  nor  Is  it  stated  with  any  re- 
liability that  any  witnesses  could  be  procured; 
neither  does  it  state  what  said  witnesses  would 
be  expected  to  testify  to,  or,  In  fact,  anything 
about  what  their  testimony  would  be.  There 
was  no  opportunity  for  the  prosecuting  at- 
torney to  admit  that  the  evidence  would  be 
given,  and  It  nowhere  shows  or  Intimates  that 
If  the  case  had  been  continued,  any  testimony 
conld  have  been  procured  that  was  not  pro- 
cured at  the  trial.  It  shows  that  the  attor- 
ney for  defendant  has  made  strenuous  efforts 
to  find  said  witnesses,  but  has  been  unable  so 
to  do;  but  It  does  not  show  that  there  Is 
any  probability  of  his  ever  finding  any  other 
witnesses  than  those  whom  he  at  that  time 
knew  of.  In  a  recent  case  (State  v.  Newton 
[filed  August  8,  1902]  70  Pac.  31),  In  pass- 
ing on  a  similar  motion,  we  said:  "The  rec- 
ord fails  to  show  even  an  attempt  to  comply 
with  the  requirements  of  this  section  of  the 
statute,  and  without  some  such  showing  as 
the  statute  requires  a  trial  court  is  not  com- 


pelled to  grant  a  continuance."  The  affidavit 
for  a  continuance  is  insufficient  under  all  the 
decisions.  The  affidavit  for  continuance  was 
filed  on  the  12th  day  of  October,  1901,  and  it 
refers  to  the  fact  that  on  the  10th  day  of 
October,  1901,  the  state  notified  appellant, 
through  his  counsel,  of  their  Intention  to  in- 
dorse on  the  Information  the  names  of  two 
witnesses,  namely,  J.  B.  Noel  and  William 
Bucbannan,  concerning  whose  testimony  the 
appellant  Is  not  Informed,  and  then  states  that 
it  would  be  an  Injustice  to  the  appellant  to 
allow  the  Indorsement  of  said  names  at  said 
time;  but  no  continuance  is  asked  for  on  ac- 
count of  the  indorsement  of  the  said  names.' 
It  appears  from  the  supplemental  transcript 
filed  by  the  respondent  that  on  the  10th  day 
of  October  notice  was  served  upon  counsel  for 
appellant  that  the  state  would  apply  on  the 
14th  day  of  October  for  permission  to  Indorse 
upon  the  Information,  as  witnesses  against  the 
appellant,  the  names  of  Noel  and  Bucbannan, 
and  on  said  14th  day  of  October,  1901,  as 
shown  by  the  affidavit  of  Charles  O.  Bates 
and  Walter  M.  Harvey,  found  in  the  supple- 
mental transcript,  appellant's  attorney  was 
notified  of  what  the  state  expected  to  prove 
by  said  witnesses,  so  that  counsel  for  appel- 
lant had  full  notice  and  knowledge  of  what 
was  expected  to  be  proved  by  these  witnesses, 
and  no  objection  was  made  to  their  names 
being  Indorsed  upon  the  information,  and  ap- 
pellant in  his  brief  does  not  predicate  any  er- 
ror upon  the  ruling  of  the  court  allowing  these 
two  witnesses  to  be  indorsed. 

Developments  which  transpired  soon  after 
the  trial,  as  shown  by  the  affidavits  of  Lena 
Tudsen,  Alice  McCabe,  and  Samuel  F.  Mc- 
Anaily, made  in  support  of  a  motion  for  a 
new  trial,  should  not  be  considered  in  passing 
upon  the  error  now  under  consideration. 
These  matters  will  be  considered  further  on, 
in  passing  upon  the  error  assigned  in  over- 
ruling and  denying  defendant's  motion  for  a 
new  trlaL  It  is  claimed  in  appellant's  brief, 
however,  that  Mr.  McAnaily,  appellant's  at- 
torney, during  the  pendency  of  the  trial,  was 
suffering  from  the  effects  of  a  surgical  opera- 
tion, and  therefore  incapacitated  from  work- 
ing on  the  preparation  of  the  case  as  effectual- 
ly as  he  otherwise  could  and  would  have  done. 
The  affidavit  states  simply  tliat  for  the  first 
20  dayd  of  the  preparation  of  the  case  Mr. 
McAnaily  was  suffering  from  the  effects  of  a 
surgical  operation  In  the  thi'oat,  and  thus  was 
prevented  from  working  as  effectually  as  he 
otherwise  could  and  would  have  done;  but  the 
record  fails  to  disclose  that  the  defendant  was 
In  any  way  prejudiced.  The  record  discloses 
that  Mr.  McAnaily,  at  least  from  the  12th  day 
of  October,  1901,  had  the  assistance  of  another 
attorney.  In  the  person  of  Mr.  J.  L.  McMur- 
ray,  and  it  does  not  appear  that  appellant  was 
unable  to  secure  such  assistance  prior  to  that 
date,  and  after  the  case  was  set  tor  trial. 
While  it  is  true  that  sickness  and  consequent 
incapacity  of  counsel  are  in  some  Instances 
sufficient  ground  for  contlnuance^Ull.  the  au- 
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tborities  cited  by  appellant  In  bis  brief  are  not 
in  point  on  the  facts  disclosed  in  the  affi- 
davit. In  Rice  T.  Melendy,  36  Iowa,  166,  cited 
by  the  appellant.  It  was  held  that  a  continu- 
ance should  be  granted  where  It  was  shown 
that  the  main  attorney  in  the  case,  who  was 
alone  conversant  with  the  facts,  and  relied  up- 
on to  try  It,  was  confined  to  his  bed  by  sick- 
ness, and  mnch  of  the  thne  delh:1ou8,  and  con- 
versation with  him  upon  business  was  pro- 
hibited by  h!a  physician;  and  it  was  further 
shown  that  it  was  impossible  for  any  other 
attorney  to  prepare  for  the  trial  of  the  cause 
at  that  term,  owing  to  Its  importance  and  com- 
plexity. In  the  case  of  Thompson  t.  Thorn- 
ton, 41  Cal.  626,  cited  by  appellant,  it  was 
bdd  that  a  continuance  should  be  granted 
where  a  party  had  stated  his  case  to  his  at- 
torney, and  was  advised  that  he  bad  a  good 
defense  on  the  merits,  and  Iiis  attorney  was 
unable  to  attend  the  trial  by  reason  of  illness 
of  two  members  of  his  family,  so  extreme 
In  Its  character  that  no  prudent  man  could 
think  of  leaving  them  for  any  length  of  time 
In  the  condition  they  were  in,  and  the  party 
flist  aticertained  this  on  the  morning  of  the 
day  of  trial,  and  was  unable  to  procure  eoun- 
sd  who  understood  the  facts.  The  other  cas- 
es cited  have  but  little  bearing  upon  the  facts 
In  this  case.  The  granting  or  refusing  of  a 
motion  for  a  continnance  Is  a  matter  resting 
In  the  sound  discretion  of  the  court,  and  we 
are  satisfied,  from  an  examination  of  the  affi- 
davit and  the  facts  set  forth  therein,  that 
there  has  been  no  abuse  of  such  discretion 
by  the  lower  court  in  refusing  to  grant  the 
continuance. 

The  second  error  assigned  Is  In  OTerruilng 
appellant's  objection  to  the  Jury  panel  from 
which  the  Jurors  who  tried  the  case  were 
taken.  Tbe  act  of  1901,  supra,  providing  for 
and  r^ulating  the  selection  of  Jurors  in  coun- 
ties from  tbe  first  to  the  seventh  classes,  pro- 
vides tbat,  by  an  order  made  In  open  court,  and 
altered  of  record,  the  court  sliall  appoint  as 
Jnry  commissioners  two  electors  of  the  county 
chtwen  by  the  court  from  four  electors  recom- 
mended by  the  bar  of  tbe  county  at  a  meet- 
ing of  the  bar  called  by  the  court  for  that 
purpose.  When  appointed,  tbe  commissioners 
shall  appear  in  open  court,  and  take  Jointly  an 
oath  in.tbe  following  form;  "You  do  solemn- 
Ij  swear  <or  affirm)  that  you  will,  during 
your  term  of  office,  perform  the  duties  of  Jury 
commissioners  faithfully  and  to  the  best  of 
yonr  ability;  that  in  selecting  persons  to  be 
drawn  as  Jurors  you  will  select  none  but  per- 
sons whom  you  believe  to  be  of  good  repute 
for  Intelligence  and  honesty;  that  yon  will  se- 
lect none  that  yon  have  been  or  may  be  re- 
qnested  to  select,  and  In  all  your  selections 
yon  will  endeavor  to  promote  only  the  impar- 
tial administration  of  Justice;  so  hdp  you  Uod." 
Section  1.  Sess.  Laws  1901,  p.  204.  With- 
in a  certain  time,  the  commissioners  are  re- 
quired to  "select  the  names  of  all  the  quall- 
lled  Jurors  in  the  county,  so  far  as  they  may 
be  able  to  ascertain  the  same  from  the  latest 


tax  rolls  and  poll  books  of  the  county,  and 
deposit  the  same,  written  on  separate  slips  of 
paper,  of  uniform  size,  shape,  and  color,  In 
a  box  to  be  furnished  by  the  clerk  of  the 
court  for  that  purpose."  The  law  further  ex- 
pressly provides  that  In  selecting  and  deposit- 
ing such  names  the  commissioners  shall  In  all 
things  observe  their  oath,  and  that  they,  In 
addition,  shall  not  select  the  name  of  any  per- 
son who  is  to  them  known  to  be  taiterested  tai 
any  cause  pending  In  the  court.  From  this 
box  the  trial  Jurors  are  to  be  drawn  In  the 
manner  pointed  out.  The  general  laws  of  the 
state  prescribe  the  qualifications  of  Jurors  as 
follows:  "A  person  Is  not  competent  to  act 
as  a  Juror  unless  he  be,— <1)  an  elector  of  the 
state  of  Washington;  (2)  a  male  inhabitant  of 
the  county  in  which  he  is  returned,  and  who 
has  been  an  Inhabitant  thereof  for  tbe  year 
next  preceding  the  time  he  Is  drawn  or  called; 
(8)  over  twenty-one  years  of  age;  (4)  In  the 
possession  of  his  natural  faculties  and  of  sound 
mind;  (5)  a  person  who  has  been  convicted 
of  a  felony  is  not  competent  to  act  as  a  Juror." 
Section  4735,  Balllnger's  Ann.  Codes  &  St. 
Under  the  act  of  1901  the  commissioners  are 
not  required  to  place  the  names  of  all  quali- 
fied Jurors  of  the  county  In  the  box.  They 
are  to  select  from  the  qnallfled  Jurors,  so  far 
as  they  may  be  able  to  ascertain,  such  per- 
sons only  as  the  jury  commissioners  shall  be- 
lieve are  of  good  repute  for  Intelligence  and 
honesty.  In  making  this  selection  great  dis- 
cretion Is  lodged  with  tbe  commlraloners,  and 
that  discreticn  should  not  be  disturbed,  unless 
manifest  abuse  Is  shown.  The  Intention  of 
the  law  Is,  not  as  argued  by  appellant's  attor- 
ney to  prevent  discrimination  between  quali- 
fied Jurors,  but  to  select  from  qualified  Jurors 
honest  persons,  having  the  capacity  to  know 
and  understand,  and  readiness  to  comprehend, 
and  who  are  not  Interested  In  causes  pending 
In  court,  and  who  will  act  impartially  in  the 
discbarge  of  their  duties  as  Jurors.  Tbe  affi- 
davit of  the  appellant's  attorney  Is  to  the  ef- 
fect that  he  believes  the  statements  in  bis 
affidavit  to  be  true,  not  that  they  are  true. 
The  good  faith  and  fairness  of  the  commission- 
ers In  making  the  selection  are  not  assailed. 
We  are  asked  to  conclude  that  because  there 
are  on  the  tax  rolls  of  the  county  5,000  names 
of  qualified  Jurors  over  those  Interested  in  any 
case  pending  in  court,  that  In  selecting  but 
960  names  from  this  numl)er  the  Jury  com- 
missioners must  have  disregarded  the  require- 
ments of  the  law.  The  law  constantly  pre- 
sumes that  public  officers  charged  with  the 
performance  of  official  duty  have  not  neglected 
the  same,  but  have  duly  performed  It,  at  tbe 
proper  time,  and  In  the  proper  manner.  In 
the  absence  of  evidence  to  the  contrary,  this 
presumption  will  prevail,  and  where  the  rights 
of  the  public  require  It,  tbe  presumption  In 
favor  of  due  performance  Is  liberal,  and  evi- 
dence to  overthrow  it  must  be  dear.  The  law 
requires  the  challenge  to  be  proved  to  the 
satisfaction  of  tbe  court.  Section  6933,  2  Bal- 
llnger's Ann.  Codes  ^g^|g^  ^Hey^r^g^^Jhe 
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court  further  shows  that  In  passing  upon  the 
challenge  the  court  beard  testimony.  This 
testimony  is  not  before  us.  The  presumption 
is  that  such  testimony  sustained  the  conclu- 
sion reached  by  the  court.  There  Is  no  merit 
in  the  first  reason  assigned  for  challenge  to  the 
panel. 

The  second  reason  assigned  In  the  challenge 
Is  without  merit.  The  supplemental  record 
discloses  that  the  statute  as  to  comparison  and 
chedting  of  the  names  of  the  jurors  was 
literally  complied  with. 

The  third  reason  assigned  in  the  challenge 
is  not  commented  upon  in  the  appellant's 
brief.  This  objection  Is  without  merit  If  the 
court  has  the  right  to  cause  the  names  of  the 
trial  jurors  to  be  drawn  from  the  jury  box, 
it  has  the  right  to  issue  to  the  sheriff  of  the 
county  its  process  to  require  the  attendance 
upon  the  court  of  the  persons  so  drawn,  and 
the  law  requires  the  sheriff  to  execute  the 
process  and  orders  of  the  court 

Under  the  fourth  reason  of  the  challenge 
the  appellant  contends  (we  now  quote  from 
his  brief):  "That  said  act  of  1901.  providbig 
for  and  regulating  the  selection  of  jurors,  is 
unconstitutional  and  void,  for  the  reason  that 
the  jury  commissioners  provided  for  thereby 
do  not  either  by  election  or  the  method  of 
their  appohitment  hold  any  official  or  repre- 
sentatire  position  as  to  the  people  of  the 
county,  legally  authorizing  them  to  act  for  and 
as  the  representatives  of  the  people  of  the 
county  in  the  matter  of  selecting  citizens  and 
voters  of  the  county  for  jury  service.  The 
legislature  has  no  right  or  authority  to  dele- 
gate to  a  given  class,  the  members  of  a  cer- 
tain profession,  the  exclusive  right  and  power 
to  select  and  designate  a  limited  number  of 
voters,  from  whom  the  court  must  select  the 
jury  commissioners.  In  law  the  people  of  a 
cotmty  are  all  and  equally  interested  in  the 
selection  of  jurors  to  aid,  by  the  exercise  of 
their  functions  as  jurors,  in  the  enforcement 
and  administration  of  the  law;  and  under  our 
system  of  government,  based  upon  the  Idea 
of  equal  rights,  all  the  voters  of  a  comity  have 
equal  rights  and  privileges  in  the  matter  of 
selecting  jurors  through  some  official,  occu- 
pying towards  them,  by  virtue  of  their  action 
in  the  premises,  a  representative  position  or 
capacity.  Theoretically,  all  are  equally  Inter- 
ested In  the  administration  of  the  law,  and 
are  entitled  to  an  equal  voice  in  selecting  the 
instrumentalities  of  its  administration,  and  the 
members  of  no  particular  profession,  trade,  or 
calling  can  be  constitutionally  invested  with 
special  or  exclusive  powers  In  the  selection  of 
such  instrumentalities.  Under  this  act,  the 
bar  of  the  county  recommends  four  electors 
of  the  county,  two  of  whom  are  chosen  by  the 
court  as  the  jury  commissioners.  This  is,  in 
substance,  an  election  of  the  jury  commis- 
sioners by  the  bar,  for  the  court  is  confined 
In  Its  choice  to  the  four  designated  by  that 
l)ody,  and  the  fact  that  the  bar  designates 
four  electors  Instead  of  two  does  nnt  change 
the  principle  involved.    Now,   if   the  legisla- 


ture had  authorlt.v  to  vest  this  power  of  elec- 
tion or  selection  in  the  members  of  the  legal 
profession  of  the  county,  it  must  be  conceded 
that  it  would  have  equal  authority  to  vest 
It  In  the  members  of  any  other  class,  calling, 
occupation,  or  condition,  as  the  members  of 
the  medical  profession,  the  ministers  of  reli- 
gion, as  a  class,  or  the  ministers  of  any  par- 
ticular religious  denomination,  or  the  mechan- 
ics of  the  county  as  a  class,  or  mechanics  fol- 
lowing some  particular  trade,  or  men  engaged ' 
in  some  particular  line  of  business,— as  bank- 
ers, grocers,  clothiers,  hotel  keepers,— or  men 
who  are  members  of  secret  societies,  or  of 
some  particular  secret  society  or  order;  in 
short,  the  difterent  classes  and  conditions  of 
men  equally  entitled  with  the  lawyers  to  be 
Invested  by  the  legislature  with  this  power 
In  the  selection  of  juries  through  their  ap- 
pointees might  be  indefinitely  multiplied.  Sup- 
pose that  Instead  of  Investing  the  lawyers 
with  this  power  the  legislature  had  conferred 
It  upan  some  other  class  of  citizens,  as,  for 
instance,  the  bankers,  the  bakers,  or  the  black- 
smiths of  the  different  counties  of  the  state, 
would  It  not  be  generally  and  correctly  recog- 
nized and  contended  that  the  legislature  there- 
by conferred  upon  that  particular  class,  as  a 
class,  powers  and  privileges  not  enjoyed  by 
and  belonging  equally  to  other  citizens  of  the 
state?  That  the  law  was  class  legislation,  and 
violated  the  provisions  of  section  12  of  article 
1  of  the  state  constitution,  which  reads:  'No 
law  shall  be  passed  granting  to  any  citizen, 
class  of  citizens,  or  corporation,  other  than 
municipal,  privileges  or  immunities  which,  up- 
on the  same  terms,  shall  not  equally  belong 
to  all  citizens  or  cori>orations.'  There  seems 
to  be  no  good  ground  for  distinguishing  in  this 
respect  between  lawyers  as  a  class  and  mem- 
bers of  any  other  calling  as  a  class.  No  class 
to  which  the  legislature  attempted  to  exclu- 
sively delegate  the  power  it  has  by  this  act 
attempted  to  confer  on  the  legal  profession 
would  hold  or  exercise  such  power,  either  by 
virtue  of  election  or  by  authorized  appoint- 
ment that  would  constitute  such  class  the  le- 
gal or  official  representative  of  the  body  of  the 
people.  The  power  the  legislature  by  this  act 
attempted  to  confer  on  the  members  of  the 
legal  profession  is  in  Its  nature  arbitrary  and 
exclusive,  and  in  conflict  with  the  fundamental 
tights  of  the  Xx>Ay  of  the  people,  of  the  un- 
derlying principle  of  constitutional  equality, 
which  is  one  of  the  essential  elements  of  a 
representative  democracy,  such  as  our  govern- 
ment is.  If,  as  contended  by  appellant  the 
act  under  consideration  is  class  legislation,  for 
the  reason  that  it  arbitrarily  confers  upon  a 
certain  class  of  citizens  rights,  powers,  and 
privileges,  and  deprives  all  other  citizens  and 
classes  of  citizens  of  the  same  rights,  powers, 
and  privileges,  and  these  rights,  powers,  and 
privileges  are  of  a  public  nature,  and  should 
equally  belong  to  all  the  voters  of  the  differ- 
ent counties  of  the  state,  and  said  act  is  there- 
fore unconstitutional  and  void,  It  follows  that 
the  act  Is  not  a  law  of  the  state,  and  that  no 
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Jury  selected  or  organized  pursuant  to  its  pro- 
Tialons  -was  a  lawful  Jury,  and  no  verdict  of 
such  a  jury  Is  of  force  or  effect,  and  consti- 
tutes no  warrant  for  any  Judgment  or  sen- 
tence Imsed  thereon.  •  •  •  Hence,  the  Ju- 
ry In  the  case  at  bar  having  been  drawn  and 
organized  under  the  provisions  of  the  Jury  act 
of  1001,  if  said  act  is  unconstitutional,  said 
trial  was  a  nullity,  it  was  not  in  accordance 
with  due  process  of  law,  and  the  Judgment 
and  sentence  based  thereon  sboirid  be  revers- 
ed, and  a  new  trial  granted."  Under  the  con- 
stitntion  of  the  state,  the  defendant  was  en- 
titled to  a  trial  by  an  Impartial  Jury  of  the 
county  in  which  the  oCTense  was  committed. 
The  mode  of  the  selection  of  Jurors,  and  their 
qnall&catlon  to  sit  as  triers,  limited  only  by 
the  qualification  that  they  shall  be  Impartial, 
is  left  to  the  legislature.  An  honest  and  in- 
telligent Juror  is  more  apt  to  be  impartial 
than  a  dishonest  and  ignorant  one.  So  far 
as  the  act  of  1901  aims  to  secure  for  Jurors 
honest  and  intelligent  men,  it  is  In  harmony 
with  that  provision  of  the  constitution  which 
guaranties  to  an  accused  person  a  trial  by 
an  Impartial  Jury.  There  is  no  provision  in 
the  constitution  requlrhig  that  the  selection  of 
Jurors  shall  be  by  ofiBcers  elected  by  the  peo- 
ple. Attorneys  are  sworn  officers  of  the  court, 
admitted  as  such  by  its  order,  under  laws 
regulating  their  qnallflcatlons  and  admission. 
They  were  such  officers  when  the  constitution 
was  adopted,  and  they  remain  such.  They 
are  required  to  maintain  the  respect  due  courts 
of  justice.  They  aid  the  court,  and  perform 
important  functions  in  the  administration  of 
public  Justice  and  the  enforcement  of  the  law 
of  the  land,  and  in  this  respect  they  differ 
from  the  banker,  the  baker,  and  the  black- 
smith, referred  to  by  appellant's  counsel,  who, 
as  citizens,  have  no  such  duties  to  perform. 
Under  the  act,  they  in  no  sense  appoint  the 
Jury  commissioners.  They  nominate,  and  to 
that  extent  are  required  to  aid  the  court  in 
the  selection  of,  such  commissioners.  No  priv- 
ilege or  immunity,  within  the  meaning  of  the 
constitution,  has  been  granted  to  them  under 
the  act  under  consideration.  The  performance 
of  a  duty  only  has  been  Imposed  ui)on  them 
as  officers  of  the  court.  Just  as  if  the  legis- 
lature had  Imposed  the  duty  of  nominating 
such  commissioners  upon  the  clerk  of  the 
court  and  the  sheriff.  The  right  given  to  the 
members  of  the  bar  to  simply  rec^jmmend 
eligible  persons  for  selection  as  commissioners 
is  not  the  conferring  of  a  privilege  or  Immuni- 
ty upon  any  citizen  or  class  of  citizens,  within 
the  meaning  of  the  constitutional  prohibition. 
The  privileges  and  immunities  therein  referred 
to  pertain  alone  to  those  fundamental  rights 
which  belong  to  the  citizens  of  the  state  by 
reason  of  such  citizenship.  These  terms,  as 
they  are  used  in  the  constitution  of  the  United 
States,  secure  in  each  state  to  the  citizens  of 
all  states  the  right  to  remove  to  and  carry 
on  business  therein;  the  right,  by  usual  modes, 
to  acquire  and  hold  property,  and  to  protect 
and  defend  the  same  in  the  law;   the  rights 


to  the  usual  remedies  to  collect  debts,  and  to 
enforce  other  personal  rights;  and  the  right 
to  be  exempt,  in  property  or  persons,  from 
taxes  or  burdens  which  the  property  or  per- 
sons of  citizens  of  some  other  state  are  ex- 
empt from.  Cooley,  Const  Llm.  597.  By  an- 
alogy these  words  as  used  in  the  state  consti- 
tution should  receive  a  like  definition  and  in- 
terpretation as  that  applied  to  them  when  in- 
terpreting the  federal  constitution.  The  right 
simply  of  recommendation,  which  might  be 
said  has  been  conferred  by  the  act  under  con- 
sideration, and  by  the  order  of  the  court  made 
in  accordance  with  the  provisions  of  that  act, 
is  not,  in  Its  very  nature,  «uch  a  fundamental 
right  of  a  citizen  that  it  may  be  said  to  come 
within  the  prohibition  of  the  constitution,  or 
to  have  been  had  in  mind  by  the  framers  of 
that  organic  law.  A  statute  can  be  declared 
unconstitutional  only  where  specific  restric- 
tions upon  the  power  of  the  legislature  can  be 
pointed  out,  and  the  case  shown  to  come  with- 
in them,  and  not  upon  any  general  the.;ry  that 
the  statute  conflicts  with  a  spirit  supposed  to 
pervade  the  constitution,  but  not  expressed  in 
words.  Smith  v.  City  of  Seattle,  25  Wash. 
800,  65  Pac.  612.  We  think  the  act.  in  the 
respect  complained  of,  is  constitutional. 

The  fifth  reason  assigned  in  the  challenge  la 
not  commented  upon  in  the  appellant's  brief, 
and  we  have  not  discovered  anything  in  the 
record  sustaining  the  same. 

The  third  assignment  of  error  is  in  allowing 
the  state  to  peremptorily  challenge  the  Jurors 
McBreeu  and  Glblett  after'the  statutory  num- 
ber of  peremptory  challenges  allowed  to  the 
state  had  been  exhausted.  In  relation  to  these 
challenges  the  record  shows  this:  Twelve  Ju- 
rors being  in  the  box,  and  having  been  passed 
for  cause  by  both  the  state  and  defendant,  the 
court  announced  that  it  was  the  state's  first 
peremptory  challenge.  The  state  exercised  Its 
first  peremptory  challenge.  The  defendant 
thereupon  exercised  two  peremptory  challenges. 
The  state  thereupon  exercised  a  second  per- 
emptory challenge.  The  defendant  thereupon 
exercised  a  third  and  fourth  peremptory  chal- 
lenge. The  state  thereupon  exercised  a  third 
peremptory  challenge.  The  defendant  there- 
upon exercised  a  fifth  and  sixth  peremptory 
challenge.  Whereupon  the  following  took 
place:  The  court  announced  it  was  the  state's 
fourth  peremptory  challenge,  whereupon  Mr. 
Harvey,  for  the  state,  announced  that  the  state 
was  satisfied  with  the  Jury.  Counsel  for  the 
state  being  asked  by  the  court  if  they  waived 
their  challenge,  replied  that  they  did.  There- 
upon the  court  announced  that  it  was  the  de- 
fendant's seventh  peremptory  challenge,  where- 
upon the  defendant  exercised  the  seventh  and 
eighth  peremptory  challenges.  The  foil  )wlng 
then  took  place:  The  court  announced  that  it 
was  the  state's  fifth  peremptory  challenge, 
whereupon  Mr.  Harvey,  for  the  state,  announ- 
ced that  the  state  waives  its  fifth  peremptory 
challenge,  whereupon  the  defendant  exercised 
its  ninth  and  tenth  peremptory  challenges, 
and  one  J.  W.  Kendall  was  called 
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and  passed  for  cause  by  both  the  state  and 
the  defendant,  and  the  court  announced  that 
It  was  the  state's  sixth  peremptory  challenge, 
whereupon  the  state  excused  J.  W.  Kendall. 
Thereupon  R.  Gtblett  was  called,  and  having 
been  passed  for  cause,  the  court  announced  that 
it  was  the  defendant's  eleventh  peremptory 
challenge,  which  was  exercised  by  the  defend- 
ant. Thereupon  Charles  E.  McBreen  was  call- 
ed, and  having  been  passed  for  cause  by  both 
the  state  and  the  defendant,  the  court  an- 
nounced that  It  was  defendant's  twelfth  and 
last  peremptory  challenge,  whereupon  Mr.  Mc- 
Murray,  for  the  defendant,  announced  that 
the  defendant  passed  the  Jury.  The  follow- 
ing then  took  place:  Whereupon  the  court 
inquired  if  the  state  desired  to  exercise  any 
more  challenges.  "Mr.  Harvey:  We  will  ex- 
cuse Mr.  McBreen.  Mr.  McMurray:  Upon 
what  grounds?  The  Court:  They  liave  only 
eixercised  four  of  their  peremptory  challenges, 
and  they  have  six.  Mr.  McMurray:  They 
have  waived  it  The  Court:  The  statute  pro- 
vides that  their  waiving  to  exercise  a  challenge 
does  not  prevent  them  from  using  it.  Mr.  Mc- 
Murray: We  object  to  their  using  It  at  this 
time.  The  Court:  The  objection  of  counsel 
Is  noted,  and  exception  allowed.  The  Court: 
I  desire  to  state  that  my  ruling  is  that  they 
can  only  exercise  that  challenge  as  to  those 
who  have  been  called  into  the  Jury  box  since 
they  refused  to  exercise  their  challenge.  They 
ere  limited  to  those  Jurors  who  have  been 
called  in  since  they  refused  to  exercise  the 
challenge,  and  this  Jtu-or  having  been  called 
Into  the  box  since  the  time  they  have  exer- 
cised any  challenge,  I  hold  that  tbey  are  per- 
mitted to  exercise  the  challenge  to  this  Juror. 
Mr.  McMurray:  I  understand  the  court  to 
state  that  it  was  their  sixth  challenge  when 
they  challenged  Mr.  Kendall.  The  Court:  It 
was  not  a  correct  statement  of  the  facts." 
Whereupon  B.  F.  Stinson  was  called  as  a 
Juror,  and  having  been  passed  for  cause  by 
both  the  state  and  the  defendant,  the  court 
announced  again  that  it  was  the  defendant's 
twelfth  and  last  peremptory  challenge.  Where- 
upon the  defendant  exercised  that  challenge  by 
excusing  Mr.  Stinson.  Whereupon  W.  H. 
Page  was  called,  and  sworn  to  answer  ques- 
tions, and  having  been  passed  for  cause  by 
both  the  state  and  the  defendant,  the  court 
Inquired  If  there  were  any  further  challenges. 
Whereapon  the  state  excused  Mr.  Giblett 
The  defendant  then  objected  to  the  state  ex- 
cusing this  Juror,  on  the  ground  that  the  state, 
having  waived  their  challenge,  should  not  now 
be  permitted  to  exercise  it,  and  the  court  said: 
"Mr.  Giblett  having  been  called  into  the  box 
since  the  state  passed  a  challenge,  the  chal- 
lenge will  be  sustained,"  to  which  exception 
was  noted  by  the  defendant.  Mr.  Giblett 
was  excused,  and  another  Juror  called.  Where- 
upon the  court  announced  that  the  state  and 
the  defendant  having  both  exercised  the  chal- 
lenges provided  by  law,  the  cleric  would  now 
Bwear  the  Jury  to  try  the  case.  Whereupon 
the  Jury  was  sworn  to  try  the  case.    It  is  con- 


tended by  appellant  that  the  court  erred  In 
allowing  the  challenge  of  the  state  to  the  Ju- 
rors McBreen  and  Giblett,  claiming  that  tbeir 
peremptory  challenges  had  been  exhausted  be- 
fore  the  exercise  of  these  two.  The  statute 
in  regard  to  the  right  of  challenge  is  as  fol- 
lows: "The  Jurors  having  been  examined  as 
to  their  qualifications,  first  by  the  plaintiff  and 
then  by  the  defendant,  and  passed  for  cause, 
the  peremptory  challenges  shall  be  conducted 
as  follows,  to  wit:— The  plaintiff  may  chal- 
lenge one,  and  then  the  defendant  may  chal- 
lenge one,  and  so  alternately  until  the  per- 
emptory ctiallenges  shall  be  exhausted.  The 
panel  being  filled  and  passed  tx  cause,  after 
said  challenge  sliall  have  been  made  by  either 
party,  a  refusal  to  challenge  by  either  party 
in  the  said  order  of  alternation  shall  not  de- 
feat the  adverse  party  of  his  full  number  of 
challenges,  but  such  refusal  on  the  part  of  the 
plaintiff  to  exercise  his  challenge  In  proper 
turn  shall  conclude  him  as  to  the  Jurors  once  ac- 
cepted by  him,  and  if  bis  right  be  not  exhaust- 
ed, his  further  challenges  shall  be  confined.  In 
bis  proper  turn,  to  talesmen  only."  Section 
4087,  2  Balllnger's  Ann.  Codes  &  St  Coun- 
sel for  appellant  in  their  brief  contend  that 
the  state  waiving  at  the  time  the  right  to 
use  two  of  the  peremptory  challenges  allowed 
it  exhausted  its  right  to  use  these  challenges. 
The  statute  above  quoted.  In  terms,  gives  the 
party  refusing  to  exercise  his  challenge  In 
proper  turn  the  right  to  use  these  challenges 
upon  Jurors  not  in  the  box  at  the  time  of 
such  refusal,  if  his  right  l>e  not  exhausted. 
The  waiver  of  the  right  to  challenge  by  the 
prosecuting  attorney  when  the  court  announ- 
ced that  it  was  the  state's  fourth  peremptory 
challenge  and  when  the  court  announced  that 
is  was  the  state's  fifth  peremptory  challenge 
did  not  exhaust  two  peremptory  challenges  to 
which  the  state  was  entitled.  The  state  by 
waiving  these  two  challenges  did  not  thereby 
lose  the  right  to  exercise  them  afterwards  on 
Jurors  not  in  the  box  when  the  challenges  were 
waived.  They  simply  relinquished  their  rlghj 
to  challenge  the  Jurors  then  In  the  box.  The 
situation  after  the  defendant  had  exercised  its 
fifth  and  sixth  peremptory  challenges  was 
that  the  state  was  willing  to  take  the  12  men 
as  they  were  then  In  the  box  as  the  Jury  to 
try  the  case,  and  the  announcement  that  the 
state  was  satisfied  with  the  Jury  meant  that 
the  state  was  satisfied  with  the  Jury  as  It 
then  stood,  and  that  they  waived  their  fourth 
peremptory  challenge  to  the  Jury  as  it  then 
stood.  At  that  time,  had  the  defendant's  coun- 
sel refused  to  challenge  further,  under  our 
statute  the  right  of  both  parties  to  challenge 
would  have  been  exhausted,  because  no  new 
Jurymen  were  called  into  the  box  after  the 
waiver  of  their  peremptory  challenge.  When 
the  state  announced  that  they  waived  the 
fourth  peremptory  challenge,  the  only  reason- 
able construction  that  can  be  placed  upon  that 
is  that  they  waived  this  challenge  as  to  the 
Jurors  then  in  the  box,  but,  if  the  personnel 
of  tiiat  Jury  then  in  the  box  was  changed  by 
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4»ringliig  in  new  men,  then  they  had  a  right 
to  exercise  these  challenges  as  to  the  new  ju- 
rors. It  is  undoubtedly  the  intention  of  the 
legislature  tliat  the  defendant  and  the  state 
should  bare  the  right  to  actually  exercise  12 
and  6  peremptory  challenges,  respectively, 
and.  as  nearly  as  possible,  in  making  said 
challenges  conform  to  the  rule  laid  down  In 
State  T.  Eddon.  8  Wash.  292,  3«  Pac.  138; 
bat  the  manner  of  exercising  these  peremp- 
tory clialienges  alternately  Is  no  absolute  rule 
of  right  Tliat  they  shall  preserve  this  alter- 
nation as  far  as  practicable  Is  all  tliat  the 
statute  requires,  or  this  court  held  hi  the 
case  of  State  v.  Eddon,  supra.  While,  ordi- 
narily, the  state  Is  to  challenge  one  peremp- 
torily, then  the  defense  two,  and  so  on,  until 
the  challenges  are  all  exliausted,  if,  by  con- 
forming to  this  rule  as  far  as  practicable,  the 
state  should  liappen  to  have  the  last  peremp- 
tory challenge,  it  would  not  be  error.  The 
-Statute  does  not  give  as  a  right  the  last  chal- 
lenge to  the  defendant.  It  alms  to  preserve 
to  the  plaintUT  the  full  number  of  six  chal- 
lenges by  providing  that  the  refusal  of  the 
plaintiff  to  exercise  his  challenge  In  proper 
time  shall  conclude  him  only  as  to  jurors  once 
accepted  by  liim,  and  if  his  right  Is  not  ex- 
hausted when  be  refuses  to  exercise  bis  chal- 
lenge, bis  further  challenges  sliall  be  confined 
to  jurors  that  were  not  in  the  box  when  he 
refused  to  exercise  his  challenge,  notwith- 
standing tliat  the  defendant  may  then  liave  ex- 
hausted all  Ills  peremptory  challenges. 

Before  passing  on  the  remaining  errors  as- 
signed, it  is  necessary  to  make  a  statement 
of  the  facts  as  disclosed  by  the  evidence.  For 
13  w  14  years  prior  to  the  homicide  cliarged 
In  the  information,  the  appellant  lived  at  or 
near  Elatonvllle,  a  small  hamlet  or  village  in 
Pierce  coimty,  atK>ut  34  miles  from  Tacoma. 
For  the  last  5  years  of  that  time  he  lived  hi 
Elatonvllie,  working  as  a  blacksmith  and  farm- 
ing. The  appellant  is  a  married  man,  havhig 
a  wife  and  two  young  children.  Charles  F. 
Franklin,  the  person  alleged  to  have  been  mur- 
dered by  the  deceased,  at  the  time  of  the  homi- 
cide was  living,  and  liad  been  living  for  14 
years  previous  thereto,  with  Ids  family,  con- 
sisting of  his  wife  and  11  children,  on  a  farm 
about  two  miles  from  Eatonvllle.  Franklin 
was  a  man  of  about  50  years  of  age,  the  ap- 
pellant was  about  15  years  yoimger.  The  ap- 
pellant and  the  deceased  had  lived  near  to- 
gether In  the  same  neIgblK>rhood  in  Collin 
county.  In  the  state  of  Texas,  and  were  ac- 
4iaainted  there.  The  time  of  theh:  acquaint- 
ance covered  a  period  of  atiout  20  years. 
Many  of  tbeir  acquaintances  around  Eaton- 
vllle testified  that  the  personal  relationship  l)e- 
tween  the  deceased  and  the  appellant  was 
nelghlwrly  and  friendly;  one  witness  testify- 
ing to  this  friendship  as  existing  on  the  1st 
day  of  September,  the  day  before  the  homi- 
cide, when  the  deceased  and  the  defendant 
"were  talking  to  one  another,  and  joking,  as 
usual."  Mrs.  Franklin,  the  widow  of  the  de- 
ceased, testified  that  she  had  been  married  to 


the  deceased  27  years,  and  that  deceased  never 
liked  the  appellant.  Mr.  Van  Eaton  testified 
to  an  intimate  acquaintanceship  with  the  de- 
ceased and  the  appellant,  and  knowledge  of 
their  social  relations  toward  each  other  for  12 
years;  that  before  the  public  the  deceased  and 
the  appellant  got  along  very  well,  "but  both 
of  them  cordially  hated  the  other";  that  they 
expressed  it  plainly  to  him;  that  two  weeks 
before  the  homicide  the  appellant  complained 
to  the  witness  about  the  deceased  interfering 
in  certain  road  matters.  Mr.  Gr^e  testified 
that  once  or  twice  duriug  the  summer  the  ap- 
pellant told  him  that  the  deceased  meddled 
with  some  of  bis  matters,  and  that  he  did  not 
Uke  him.  Mr.  White  testified  that  he  heard 
the  deceased  and  the  appellant  talk  unfriendly 
In  regard  to  each  other.  The  testimony  also 
discloses  that  the  relationship  existing  between 
the  deceased  and  one  Herman  Kendall  at  the 
time  of  the  homicide,  and  for  some  time  prior 
thereto,  was  not  friendly,  and  during  the  same 
time  Kendall  and  the  appellant  were  enemies. 
The  testimony  discloses  that  there  was  some 
bitterness  of  feeling  existing  between  the  ap- 
pellant and  Van  Eaton,  Groe,  Tomlhi,  and 
other  principal  Intiabitants  of  Eatonvllle  and 
vicinity,  growbig  out  of  his  action  and  posi- 
tion relative  to  the  erection  of  a  schoolhouse 
and  the  Improvement  of  roads,  and  that  they 
were  anxious  to  get  the  appellant  out  of  the 
office  of  road  supervisor,  and  to  have  him  re- 
move from  Eatonvllle,  and  this  the  appellant 
had  knowledge  of.  Mrs.  Vance,  the  wife  of 
the  appellant,  testified  tliat  on  the  Monday 
preceding  the  homicide  at  Van  Eaton's  store 
In  Eatonvllle  she  liad  a  conversation  with 
Cliaries  Williams,  a  nephew  of  Van  Eaton's, 
and  a  clerk  in  his  store,  in  which  Williams 
said  to  her:  "I  see  you  didn't  leave  your 
husband  on  Saturday,  as  you  intended."  She 
was  surprised,  and  asked  him  what  be  meant. 
He  answered:  "Do  you  mean  to  say  that 
Herman  Kendall  Iiasn't  told  you  the  way  your 
husband  has  been  carrying  on  with  that  girl?" 
The  Wednesday  or  Thursday  following  tliat 
conversation,  at  a  dance,  Williams,  In  con- 
versation with  her,  referred  again  to  the  mat- 
ter, and  said:  "It  looked  as  If  I  would  be 
ashamed  to  live  with  him,"  and  wanted  to 
know  if  she  was  afraid  to  leave  her  husband. 
That  she  answered  that  she  did  not  know,  her 
husband  might  go  away,  and  get  despotnte. 
Williams  answered:  "Let  him  go  away;" 
that  was  wliat  they  wanted.  If  he  did  not, 
there  were  three  or  four  of  them  able  to  man- 
age him  all  right.  The  testimony  shows  that 
she  left  her  home  without  the  knowledge  of 
her  husband  on  the  Friday  following  this  con- 
versation, and  went  to  her  mother's  house, 
about  five  miles  from  Eatonvllle,  taking  her 
children  with  her.  That  her  husband  was  in 
Tacoma  when  she  left.  That  she  returned  the 
following  Monday  to  her  home,  to  get  some 
of  her  things,  first  stopping  at  Mrs.  Van 
Eaton's.  The  appellant  came  to  his  house 
while  she  was  there.    That  she  told  him  some 

things  she  heard.    That  she  did  A)Kt^  ^hn 
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the  conversation  with  Williams.  The  court, 
on  the  objection  of  the  state,  did  not  permit 
her  to  state  what  the  conversation  was  that 
took  place  between  her  and  her  husband  at 
the  house.  She  remained  about  10  or  15  min- 
utes. When  she  left,  her  husband  did  not 
act  natural.  She  never  saw  him  as  mad  be- 
fore as  be  was  then.  She  testified  that  she 
supposed  he  was  mad,  thinlcing  of  what 
trouble  people  had  caused  both  of  them.  When 
she  left  she  went  to  Mrs.  Groe's  hotel.  This 
was  after  12  o'clock.  The  appellant  testified 
that  in  the  conversation  at  the  home  his  wife 
said  something  as  to  a  conversation  with  Wil- 
liams; that  he  tried  to  get  her  to  tell  him 
what  Williams  had  said,  but  she  refused;  that 
she  left  between  1  and  2  o'clock;  that  be 
remained  after  his  wife  left  about  10  min- 
utes, thinking  the  matter  over;  that  after  his 
wife  left,  JImmie  Franklin,  the  deceased's  lit- 
tle boy,  came  to  the  gate,  and  said:  "Father 
wants  you  to  come  over  and  shoe  a  horse  for 
him."  He  answered:  "I  don't  feel  like  work 
to-day.  Tell  your  father  I  can't  do  the  work." 
After  the  boy  left,  he  thought  over  the  mat- 
ter, and  concluded  to  go  and  open  his  shop, 
and  then  hunt  Mr.  Franklin  up,  and  shoe  his 
horse.  He  went  and  opened  his  shop.  After 
opening  his  shop,  be  says  he  went  down  to 
the  hotel  to  look  for  Mr.  Franklin,  and  he 
also  thought  be  would  probably  see  his  wife. 
Mr.  White,  the  bartender  at  the  Groe  Hotel, 
testified  that  a  few  minutes  after  2  o'clock 
of  the  day  of  the  homicide  the  appellant  came 
Into  the  barroom  of  the  hotel,  called  for  a 
drink  of  brandy,  and  he  gave  it  to  him;  that 
the  appellant  leaned  over  the  bar,  close  to  the 
witness,  and  said:  "I  am  a  widower."  He 
said  bis  wife  had  left  him.    He  stmck  down 

on  the  bar,  and  said.  "By  ,  I  will  kill 

somebody  before  night."  The  witness  said, 
"i'ou'd   better   not   Alex.    I   wouldn't"    The 

appellant  answered:    "By  ,  I  will.    I 

will  kill  some before  night."    Then  the 

appellant  struck  the  bar  several  times.  Then 
walked  towards  the  door  leading  from  the  bar 
Into  the  main  hotel.  One  of  his  revolvers  fell 
upon  the  floor.  He  kicked  it,  and  picked  it 
up,  and  said:  "I  have  got  a good  no- 
tion to  shoot  all  the  bottles  down  from  behind 
the  bar."  He  stepped  around,  and  made  sev- 
eral  difTerent   threats.    Finally   he  went  to- 

walds  the  door  again,  and  said:    " sons 

of .    I  will  kill  them  just  as  quick  as  I 

get  In  sight."  Then  he  came  back,  and  start- 
ed towards  the  north  door,  and  says:    "I  will 

shoot  the  first son  of that  comes 

up  before  me,"  or  something  just  like  that. 
The  words  anyway,   "that  runs  up  against 

me."    "I  will  shoot  the  first  son   of 

that  runs  up  against  me."    Then  he 

went  out.  Charles  Williams  testifies  that  he 
and  the  deceased  were  sitting  on  the  porch 
of  Mr.  Van  Eaton's  store.  That  appellant 
came  out  of  the  barroom  of  the  hotel,  and 
yelled  about  as  loud  as  he  could,— some  of  the 
witnesses  say  let  out  a  "whoop,"— and  started 
to  walk  right  over  towards  the  store.    That 


he  came  right  up  to  the  store  porch,  and  saift 

he  could  lick   "any  g d man  In 

Eatonvllle."    That   he   "could   lick    any   son 

who  stood  in  with  Herman  Kendall"  ^ 

and  he  said  next:    "Charlie, I  can  lick. 

yon,  too."  That  was  said  to  the  deceased. 
The  deceased  smiled,  and  said:  "I  am  not 
looking  for  a  fight,  but  if  you  lay  these  dowa 
I  will  try  you  a  round."  The  appellant  had. 
two  revolvers  In  a  holster  on  a  belt  around 
his  waist.  When  the  deceased  told  him  to- 
"lay  those  down,"  he  took  the  revolvers  out, 
and  threw  them  down  on  a  chair  sitting  on  the 
porch.  The  appellant  then  stepped  towards 
the  deceased.  The  deceased  got  up.  The  ap- 
pellant struck  at  him  twice.  Then  the  deceas- 
ed struck  back.  Then  the  appellant  turned^ 
and  reached  for  the  revolvers,  and  got  them^ 
the  deceased  in  the  meantime  apparently  ad- 
vancing to  take  bold  of  the  appellant  wltb 
both  hands.  The  appellant  turned  around  and 
fired.  Then  the  deceased  g;rabbed  the  appel- 
lant, and  two  more  shots  were  fired  imme- 
diately, and  the  deceased  forced  the  appellant 
backward  off  the  end  of  the  porch,  and  they 
fell,  the  appellant  lying  underneath  the  de- 
ceased. The  witness  ran  up  and  grabbed  the 
appellant's  hands  that  the  revolvers  were  In.. 
The  appellant  made  a  move,  as  If  to  shoot 
the  witness.  The  witness  and  a  Mr.  Potter 
then  grabbed  the  revolvers,  and  took  them 
away  from  the  appellant.  The  witnesses  and 
others,  after  tying  the  appellant,  looked  after 
the  deceased,  and  found  that  he  was  shot,. 
and  in  a  few  minutes  Franklin  died  from  the- 
effects  of  the  wound.  The  witnesses  vaty 
somewhat  as  to  what  was  said  when  the  ap- 
pellant came  up  to  the  store  porch.  The  va- 
riance is  not  material.  Three  shots  were  fired. 
The  evidence  disclosed  that  three  cartridges, 
were  gone  out  of  the  revolvers.  The  testi- 
mony of  all  the  witnesses  except  the  appel- 
lant Is  to  the  effect  that  when  on  the  porcb' 
the  appellant  and  the  deceased  arrived  oppo- 
site to  the  chair  where  the  revolvers  were- 
lying,  appellant  grabbed  for  the  revolvers,  and 
that  Franklin  did  not,  but  that  the  deceased 
grabbed  the  appellant's  wrist  or  arms.  The- 
appellant  testified  that  both  the  deceased  and 
himself  reached  for  the  revolvers.  The  state- 
ment contains  over  900  pages  of  testimony, 
but  we  hare  stated  all  the  main  facts.  The- 
opening  statement  as  to  the  nature  of  the  de- 
fense is  not  In  the  record.  It  appears,  bow- 
ever,  from  other  parts  of  the  record,  that  the- 
only  defense  attempted  to  be  made  was  that 
the  witness  Williams  tried  to  shoot  Vance, 
and  in  snob  attempt  shot  and  killed  the  de- 
ceased. Evidence  in  support  of  this  conten- 
tion was  introduced  by  the  appellant.  There- 
can  be  no  doubt  from  the  testimony  that  the 
appellant  fired  the  fatal  shot,  and  the  jury  wa» 
justified  in  so  finding. 

The  fourth  error  assigned  is  repeated  rul- 
ings excludhig  evidence  offered  by  the  appel- 
lant for  the  purpose  of  showing  that  he  had 
serious  and  distressing  domestic  trouble,  and 
the  consequent  disturbed  and  abnormal  condl- 
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tlon  of  bis  mind  at  tbe  time  of  the  homicide, 
and  Immediately  prior  thereto. 

Tbe  fifth  error  assigned  is  In  repeated  rul- 
ings excluding  evidence  offered  by  the  appel- 
lant for  tbe  purpose  of  sbowlng  that  Imme- 
diately prior  to  the  homicide  he  had  serious 
and  distressing  domestic  trouble,  and  thereby 
sbon-hig  tbe  condition  of  his  mind  at  the  time 
of  tbe  homicide,  tbe  conditions  and  chrcumstan- 
ces  by  which  he  was  then  surrounded,  influ- 
enced, and  actuated,  and  tbe  true  meaning  and 
application  of  what  be  said  and  did  Imme- 
diately before  tbe  homicide. 

We  will  consider  these  two  assignments  to- 
gether. Tbe  following  are  a  sample  of  the 
-questions  objected  to  on  which  tbe  evidence 
was  excluded:  "Mrs.  Vance,  did  you  and 
your  husband,  or  either  of  yon,  bare  any  ditfi- 
culty  at  all  In  your  domestic  relations  until 
up  about  the  month  of  May  last?"  "On  or 
abont  tbe  month  of  May,  1901,  late  In  tbe 
spring  of  this  year,  did  anything  happen  to 
cause  trouble  on  your  account  between  you 
and  Mr.  VanceV"  "I  wlU  ask  you  whether 
or  not  it  Is  a  fact  that  during  the  last  two 
or  three  months  Information— reported  Infor- 
mation—came to  yon  from  other  people, 
through  Mr.  Kendall,  that  had  anything  to  do 
with  causing  trouble  between  you  and  Mr. 
Vance?"  "Please  relate,  Mrs.  Vance,  what 
took  place  between  yon  and  your  husband 
when  you  returned  from  Mr.  Van  Baton's 
down  to  your  home  on  the  day  of  the  shoot- 
ing." "When  you  went,  on  BViday  preceding 
the  shooting,  what  did  you  do  with  the  chil- 
drenT'  "Mr.  Vance,  I  will  ask  you  what.  If 
anything,  occurred  abont  the  month  of  May 
of  this  year,  if  anything  did  occur,  to  disturb 
the  domestic  relations  theretofore  existing  be- 
tween yourself  and  yonr  wife?"  "What  was 
tbe  condition  of  affairs  existing  between  you 
and  yonr  wife  on  the  day  of  tbe  shooting, 
at  the  time  she  left  the  house  after  this  con- 
Tersatlonr'  "Why  didn't  you  feel  like  work?" 
Striking  out  an  answer  of  Vance  to  a'  ques- 
tion to  the  effect  "that  his  wife  told  him  the 
day  of  the  sboothig  that  she  couldn't  stand 
tbe  talk."  "What  did  you  want  to  see  her 
[his  wife]  for?"  "Why  did  you  say  to  White 
that  you  had  been  left  a  widower?"  The 
counsel  who  prosecutes  this  appeal  for  tbe  ap- 
pelant did  not  represent  him  in  tbe  court  be- 
low, and  bad  nothing  to  do  with  presenting 
his  case  to  the  Jury.  The  appellant's  defense 
was  that  be  did  not  kill  tbe  deceased,  but 
that  Charles  Williams  fired  tbe  fatal  shot 
which  took  away  the  life  of  Charles  F.  Frank- 
Un.  Tbe  appellant's  counsel  now  claim  that 
under  the  plea  of  not  guilty  any  defense  can 
be  Interposed,  whether  consistent  or  not.  This 
Is  true.  But  the  proper  Inquiry  In  the  case 
at  bar  Is  not  what  defense  might  have  been 
toterposed,  but  what  defense  was  actually  In- 
terposed. How  could  this  testimony  be  at  all 
Televant  or  material  to  the  defense  that  was 
interposed?  Learned  counsel  for  the  appellant 
does  not  contend  that  the  testimony  was  per- 
tinent to  show  that  appellant  did  not  flre  the 


fatal  shot,  or  to  show  that  some  other  per- 
son fired  the  shot.  The  trial  court,  when  tbls 
class  of  testimony  was  first  sought  to  be  In- 
troduced, excluded  It,  upon  tbe  ground  that 
the  appellant's  defense  was  that  be  did  not 
fire  tbe  shot,  and  for  that  reason  the  testimony 
was  not  relevant.  We  think  the  ruling  of  the 
trial  court  was  right  The  court  has  a  right 
to  reqnbre  of  a  defendant  In  a  criminal  case 
that  be  shall  point  out,  when  objection  Is 
raised  to  testimony  sought  to  be  introduced  by 
him,  how  and  In  what  manner  tbe  evidence 
Is  material  and  relevant  Nowhere  during  tbe 
progress  of  the  trial  was  It  intimated  that  tbe 
appellant  was  insane,  or  that  his  reason  had 
become  temporarily  dethroned  by  reason  of 
his  domestic  troubles  at  the  time  the  shot  was 
fired.  This  testimony  might  have  been  mate- 
rial to  show  such  a  state  of  facts.  But  this 
claim  was  not  put  forth  by  the  appellant  He 
claimed  to  be  rational  and  sane,  and  be  went 
upon  the  witness  stand,  and  testified  to  bis 
acts  and  doings  on  that  day.  Tbe  testimony 
sought  to  be  introduced  was  not  part  of  tbe 
res  gestae.  The  court  was  not  inqubring  Into 
tbe  marital  troubles  of  tbe  appellant  and  bis 
wife.  It  was  sufficiently  shown  by  tbe  evi- 
dence that  the  appellant,  a  short  time  before 
tbe  homicide,  was  troubled  and  angered  be- 
cause his  wife  separated  from  him.  This  was 
all  that  was  necessary.  It  was  unnecessary  to 
show  In  detail  tbe  cause  for  the  separation, 
and  when  tbe  trouble  first  originated  leading 
up  to  the  separation.  To  permit  this  would  be 
to  burden  the  case  with  multiplied  Issues,  tend- 
ing to  confuse  and  mislead  tbe  Jury. 

Tbe  sixth  error  assigned  Is  In  giving  the 
following  Instruction:  "If  the  Intention  npon 
committing  a  homicide  was  to  take  life,  tbe 
killing  was  done  purposely.  If  tbe  klllbig  was 
accompanied  by  circumstances  showing  a 
mind  fully  conscious  of  its  purposes,  and  If 
before  the  killing  sufficient  time  had  elapsed 
to  enable  the  mind  to  have  considered  the 
matter,  and  to  have  formed  a  design  to  kill, 
and  said  design  had  been  formed,  the  killing 
was  designed  and  premeditated.  Even  If  you 
should  find  tbe  malicious  purpose,  and  ab- 
sence of  excuse,  cause,  or  provocation  neces- 
sary to  constitute  murder  in  the  first  degree,  • 
but  should  entertain  a  reasonable  doubt  as 
to  whether  there  was  any  premeditated  de- 
sign to  kill,  then  you  should  find  the  defend- 
ant guilty  of  murder  In  the  second  degree." 

Tbe  seventh  error  assigned  Is  in  giving  the 
following  Instruction:  "In  this  connection  you 
are  Instructed  that  malice,  as  the  word  Is  used 
In  defining  criminal  offenses,  denotes  a  crim- 
inal act  done  Intentionally,  without  just  cause 
or  excuse.  Tbe  intention  is  an  Inference  of 
law  resulting  from  tbe  doing  of  the  act,  ex- 
cept In  rare  instances,  where  the  Intention 
la  expressly  declared  by  the  wrongdoer,  and 
except  where  the  circumstances  rebut  tbe  pre- 
sumption of  its  existence.  Malice  is  presumed 
where  one  person  deliberately  Injures  another. 
It  Is  the  deliberation  with  which  the  act  is 
performed  that  gives  it  a  malicious  character. 
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It  is  the  opposite  of  an  act  performed  under 
sudden  or  uncontrollable  passion,  which  pre- 
vents the  deliberation  of  cool  reflection  In 
forming  a  purpose.  Hence,  If  In  this  case 
you  sbonld  find  that  the  act  charged  Is  not, 
when  committed,  accompanied  by  wrong  In- 
tent and  cool  reflection,  but  was,  on  the  con- 
trary, the  result  of  sudden  and  uncontrollable 
passion,  produced  by  adequate  cause  or  provo- 
cation, then  the  defendant  wotdd  be  guilty 
of  no  higher  degree  than  manslaughter." 

The  eighth  error  assigned  is  hi  giving  the 
following  instruction:  "The  law  you  will  take 
from  the  court,  but  you  are  the  sole  Judges 
of  the  facts  hi  this  case.  Yon  will  determine 
tbe  facts  from  the  testimony  in  the  case,  and 
render  a  true  verdict  upon  tbe  facts  found 
by  you,  regardless  of  all  other  considerations. 
While  you  are  the  sole  judges  of  the  facts, 
the  law  has  left  the  penalty  to  be  imposed 
with  the  court  alone  to  determine,  and  this 
responsibility  is  with  the  judge  after  your  ver- 
dict has  been  found.  It  is  your  duty  only  to 
determine  the  guilt  or  Innocence  of  the  de- 
fendant." 

When  the  court  had  charged  the  jury,  the 
appellant  took  16  exceptions  to  the  instruc- 
tions and  refusals  to  give  requested  instruc- 
tions, and  caused  them  to  be  noted.  On  the 
24th  day  of  October,  1901,  the  verdict  was 
received,  and  the  Jury  discharged.  On  the 
13th  day  of  November.  1901,  the  appellant, 
through  his  present  attorneys,  filed  additional 
exceptions  to  the  instructions,  and  in  these  ad- 
ditional exceptions  for  the  first  time  excepted 
to  the  instructions  now  complained  of.  "Ex- 
ceptions to  a  charge  to  a  jury,  or  to  a  refusal 
to  give  as  a  part  of  such  charge  instructions 
requested  in  writing,  may  be  taken  by  any 
party  by  stating  to  the  court,  after  the  jury 
shall  have  retired  to  consider  of  their  ver- 
dict, and,  if  practicable,  before  the  verdict 
has  been  returned,  that  such  party  excepts 
to  the  same,  specifying  numbers  of  paragraphs 
or  otherwise  the  parts  of  the  charge  excepted 
to,  and  the  requested  instructions  the  refusal 
to  give  which  is  excepted  to;  whereupon  the 
judge  shall  note  the  exceptions  in  the  min- 
utes of  tbe  trial,  or  cause  the  stenographer 
(if  one  is  in  attendance)  so  to  note  the  same." 
Section  5053.  2  BalliuKer's  Ann.  Codes  &  St. 
The  object  of  the  statutory  provisions  is  that, 
by  compelling  counsel  for  the  accused  to  take 
their  exceptions  after  the  jury  has  retired, 
and  while  they  are  deliberating,  the  attention 
of  the  trial  court  may  be  called  to  the  ob- 
jections and  exceptions  made  by  counsel  to 
the  instructions  given  to  the  jury,  and  an 
opportunity  be  given  of  recalling  the  jury, 
and  correcting  any  errors  which  may  have 
been  made.  If  the  practice  now  Insisted  up- 
on in  this  case  Is  to  prevail,  not  only  would 
the  trial  judge  have  no  opportunity  of  cor- 
recting any  misstatements  of  the  law  which 
he  may  make  to  tbe  jury,  but  opportunities 
would  be  given  to  counsel  for  accused  per- 
sons to  urge  on  appeal  many  important  ques- 
tions which  the  trial  court  had  never  been 


called  upon  to  determine.  This  Is  not  the 
policy  of  the  law.  The  courts  uniformly  hold 
that,  where  the  statutes  provide  that  an  ex- 
ception to  the  giving  or  refusing  of  an  instruc- 
tion is  to  be  taken  after  the  jury  retire,  and 
before  the  verdict  is  rendered,  an  exception 
taken,  or  attempted  to  be  taken,  later  is  un- 
available on  appeal. 

But  appellant  contends  that  it  was  not  prac- 
ticable to  take  the  exceptions  at  the  time  the 
16  exceptions  were  taken  and  noted,  and  that 
the  statute  contemplates  that  in  such  a  case 
they  may  be  taken  afterwards.  The  record 
discloses  to  us  that  it  was  practicable  to  have- 
taken  these  exceptions  after  the  jury  retired. 
All  that  was  incumbent  upon  the  appellant's- 
attorneys  to  do  after  the  jury  had  retired,  and 
before  the  rendition  of  the  verdict,. was  sim- 
ply to  state  to  the  court  that  they  excepted 
to  tbe  instructions  just  as  they  did  In  the 
other  16  Instances,  or,  if  there  was  not  saffl- 
cient  time  before  the  rendition  of  the  ver- 
dict, they  should  have  asked  the  court  to  extend 
the  time  to  take  their  exceptions..  Under  tlie 
circumstances  of  this  case,  the  affidavit  of 
one  of  the  attorneys  who  conducted  the  trial 
below,  to  the  effect  that  it  was  not  practi- 
cable to  examine  and  consider  intelligently 
the  instructions,  will  not  be  considered  in  face 
of  the  record.  We  will  not  pass  upon  these 
assignments,  or  critically  examine  them,  fur- 
ther than  to  say  that  we  perceive  no  prejudi- 
cial error  in  the  instructions  when  taken  in 
consideration  with  the  other  instructions  and 
the  facts  in  the  case. 

The  ninth  assignment  of  error  is  the  re- 
fusal of  the  court  to  give  instructions  Nos. 
4,  6,  6.  8.  11.  13,  16,  18,  17,  21.  22,  23.  25,  26^ 
80.  The  only  errors  contended  for  by  the  ap- 
pellant in  his  brief  is  the  refusal  to  give  in- 
structions Nos.  5,  6,  11.  and  30.  Refusal  to 
give  Instructions  5  and  6  requested  by  de- 
fendant was  not  error.  Instruction  No.  5  re- 
quested by  defendant  is  as  follows:  "A  mu- 
tual combat  Is  where  two  persons,  upon  a 
sudden  quarrel,  mutually,  and  upon  equal 
terms,  whether  with  or  without  weapons,  en- 
ter into  a  fight  and  in  such  case  if  one  be 
killed,  the  crime  is  only  manslaughter,  no 
matter  who  provoked  the  fight  or  who  struck 
the  first  blow."  While  this  Instruction  may 
state  correctly  an  abstract  proposition  of  law, 
the  evidence  in  this  case  does  not  Justify  the 
giving  of  this  instruction.  It  presumes  that 
the  killing  was  done  In  a  sudden  quarrel, 
which  was  commenced  and  ended  by  two  per- 
sons on  equal  terms.  This  instruction  might 
have  misled  the  jury,  in  view  of  the  testi- 
mony. This  Instruction,  In  any  event  la  cov- 
ered by  the  court's  instruction  defining  man- 
slaughter, hereafter  referred  to.  Instruction 
No.  6  requested  by  the  defendant  was  as  fol- 
lows: "If  It  appears  from  the  evidence  in 
this  case  that  the  defendant  and  the  deceased 
entered  Into  a  mutual  combat  and  at  the  com- 
mencement of  the  fight  attack  each  other  on 
equal  terms,  and  on  a  sudden,  without  pre- 
vious intention  to  kill  the  deceaseda^-the  de- 
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fendant,  in  tbe  course  of  the  figbt,  in  the 
tieat  of  passion,  snatched  up  a  deadly  weapon, 
asd  killed  tbe  deceased,  it  is  only  manslaugh- 
ter, and  your  verdict  should  be  such."  The 
following  instruction  was  giren  by  the  court: 
"If  it  appears  from  tbe  evidence  in  this  case 
that  tbe  defendant  and  tbe  deceased  entered 
into  a  mutual  combat,  and  at  tbe  commence- 
ment of  tbe  fight  attacked  each  other  on  equal 
terms,  and  on  a  sudden,  without  previous  In- 
tention to  kill  tbe  deceased,  tbe  defendant, 
in  the  course  of  the  fight,  and  in  tbe  beat 
of  passion,  snatched  up  a  deadly  weapon,  and 
killed  the  deceased,  it  Is  only  manslaughter; 
but  if  you  believe  from  the  testimony  beyond 
■  reasonable  doubt  that  tbe  defendant,  in  tbe 
course  of  tbe  fight,  snatched  up  tbe  deadly 
weapons,  and  purposely,  and  of  his  deliberate 
and  premeditated  malice,  killed  the  deceased, 
then  be  would  be  guilty  of  murder  in  the 
lint  degree;  or  if  from  the  evidence  you  are 
satisfied  beyond  a  reasonable  doubt  that  in 
tbe  course  of  tbe  flgbt  the  defendant  snatched 
np  the  deadly  weapon,  and  purposely  and  ma- 
liciously, but  without  deliberation  and  pre- 
meditation, killed  the  deceased,  then  be  would 
be  guilty  of  murder  in  the  second  degree." 
In  this  instruction  the  court  again  correctly 
defines  the  different  degrees  of  murder,  and 
telb  the  Jury  what  degree  a  person  would 
be  guilty  of  under  certain  chrcumstances,  and 
this  hutmctlon  covers  appellant's  requests  5 
and  6.  Instruction  No.  11  requested  by  de- 
fendant is  as  follows:  "Should  the  Jury  be- 
Uere  from  the  evidence  tbat  Charles  Frankltai 
died  from  a  mortal  wound  inflicted  by  a  gun- 
shot, and  if  tbe  Jury  further  find  that  some 
other  person  than  the  defendant  had  the  same 
opportunity  to  fire  tbe  shot  tbat  Inflicted  said 
mortal  wound,  and  that  aU  tbe  chrcumstances 
of  the  affray  pnhit  as  clearly  to  some  other 
person  as  having  fired  the  fatal  shot  as  the 
defendant,  then  these  facts  are  suf&clent  to 
raise  a  reasonable  doubt  in  tbe  mind  of  the 
Jury  as  to  tbe  guilt  of  the  defendant,  and  the 
Jury  should  acquit  him."  The  refusal  of  tbe 
court  to  give  this  instruction  was  not  excepted 
to  by  the  defendant  until  after  tbe  trial,  and 
for  the  reasons  hereinbefore  stated  this  as- 
signment of  error  should  not  now  be  con- 
sidered. Tbis  Instruction  is  open  to  the  criti- 
cism that  It  is  a  comment  upon  the  testi- 
mony. Tbe  jury  In  this  instruction  are  not 
told  that  If  they  should  find  that  some  other 
person  than  tbe  defendant  bad  tbe  same  op- 
portunity to  fire  the  shot  tbat  hifiicted  tbe 
tald  mortal  wound,  and  tbat  all  the  circum- 
stances of  the  affray  point  as  clearly  to  some 
other  person  as  having  fired  tbe  fatal  shot 
u  to  tbe  defendant,  tbat  they  might  take  these 
fkcts  and  circumstances  Into  consideration  in 
arriving  at  their  verdict,  or  in  arriving  at 
whether  or  not  it  has  been  shown  beyond  a 
reasonable  doubt  tbat  tbe  defendant  fired  the 
fatal  shot;  but  they  are  told  tbat  these  facts. 
If  found  by  them,  are  sufficient  to  raise  a 
reasonable  doubt;  tbe  instruction  being,  in 
effect,  to  tell  tbe  jury  what  facts  would  raise 


a  reasonable  doubt,  and  Is  clearly  erroneous, 
and  no  error  was  committed  in  refusing  to 
give  it.  Instruction  No.  22  requested  by  de- 
fendant reads  as  follows:  "If  there  is  a  rea- 
sonable doubt  whether  tbe  defendant  flred  the 
fatal  shot  tbat  Inflicted  the  mortal  wound  of 
which  Charles  Franklin  died,  but  that  it  may 
have  been  flred  by  another  person  than  tbe 
defendant,  then  the  defendant  should  be  ac- 
quitted." Instruction  No.  30  requested  by  tbe 
defendant  reads  as  follows:  "Although  tbe 
Jury  may  believe  from  the  evidence  tbat 
Charles  Franklin  was  killed  at  the  time  and 
in  tbe  manner  mentioned  in  tbe  information, 
and  that  the  shot  tbat  caused  bis  death  was 
fired  by  Charles  Williams  or  by  the  defend- 
ant, still,  If  tbe  Jury  are  unable  from  tbe  evi- 
dence to  determine  by  which  of  said  persons 
the  shot  was  flred,  then  tbe  Jury  should  con- 
sider  tbe  case  precisely  tbe  same  as  though 
it  had  been  proved  that  some  other  person 
than  the  defendant  flred  the  fatal  shot  The 
Jury  are  instructed  that  if  tbey  find,  from  a 
consideration  of  all  the  evidence,  that  It  point- 
ed as  clearly  to  Charles  Williams  as  the  per- 
son who  flred  the  fatal  shot  as  it  does  to 
tbe  defendant,  or  if,  after  a  fair  and  full  con- 
sideration of  all  the  evidence,  the  Jury  enter- 
tain a  reasonable  doubt'  as  to  whether  tbe  said 
Charles  Williams  or  the  defendant  flred  the 
shot  that  killed  the  dece&ed  party,  then  tbe 
Jury  should  acquit  tbe  defendant."  It  was  not 
error  to  refuse  either  of  these  Instructions, 
because  they  had  been  covered  fully  by  other 
Instructions  given  by  the  court  The  differ- 
ent degrees  of  miuder  were  fuUy  explained 
to  the  Jury  In  the  instructions.  Tbe  Jury  were 
also  fully  instructed  tbat  before  they  could 
find  tbe  defendant  guilty,  tbey  must  be  satis- 
fled  beyond  a  reasonable  doubt  from  all  the 
evidence  of  bis  guilt,  and  tbe  court  in  one  of 
its  instructions  said:  "Tbe  law  presumes  tbe 
defendant  innocent  of  the  crime  of  which  he 
is  charged,  or  any  other  crime,  until  he  is 
proven  guilty.  The  burden  of  proof  hi  every 
material  allegation  of  the  information,  as  here- 
in charged,  is  upon  the  state,  and  it  must  es- 
tablish tbe  defendant's  guilt  beyond  every  rea- 
sonable doubt.  Mere  probability  of  defend- 
ant's guilt  Is  not  sufficient"  Then  again.  In 
another  instruction  given  by  tbe  court,  the  Jury 
Is  told  that  unless  tbey  are  satlsfled  beyond 
a  reasonable  doubt  of  the  defendant's  guilt 
they  mast  acquit  the  defendant;  and  the  court 
further  instructed  the  Jury  as  follows:  "You 
win  pay  no  attention  to  the  statements  of  coun- 
sel, except  in  as  far  as  they  are  borne  out 
and  supported  by  tbe  evidence.  If  you  have 
such  a  doubt  as  I  have  before  explained  to 
you,— a  reasonable  doubt,— based  upon  tbe  evi- 
dence or  the  lack  of  evidence,  as  to  the  guilt 
of  the  defendant  of  the  crime  charged,  or  as 
to  whether,  under  all  the  ch-cumstances,  de- 
fendant acted  In  self-defense,  or  as  to  whether 
defendant  fired  tbe  shot  that  killed  deceased, 
then  yon  should  acquit  him;  but  if  you  have 
an  abiding  conviction  of  the  truth  of  tbe 
cliarge,  then  you  should  convict'!  It  will  be 
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noticed  that  In  this  Instruction  the  Jury  are 
told  that  If  they  have  any  reasonable  doubt 
as  to  whether  defendant  fired  the  shot  that 
killed  the  deceased,  then  they  should  acquit 
the  defendant. 

In  State  v.  Carey,  16  Wash.  653,  46  Pac. 
1051,  this  court  uses  the  following  language: 
"It  Is  urged  that  the  court  committed  error 
In  refusing  to  Instruct  the  Jury  as  requested 
by  the  defendant  upon  the  subject  of  the  cor- 
pus delicti.  Counsel  argues  that  there  was 
evidence  tending  to  show  that  death  was  oc- 
casioned by  a  severe  fall,  which  the  deceased 
bad  sustained  on  the  night  in  question,  and 
not  by  the  means  charged  In  the  information, 
and  that  it  was  defendant's  right  to  have  the 
Jury  Instructed  upon  the  theory  of  the  case 
having  evidence  In  its  support.  Conceding  the 
fact  and  law  to  be  as  contended  for  by  coun- 
sel, we  think  that  no  error  was  committed 
in  refusing  the  particular  instruction  request- 
ed, because  the  subject-matter  was  Included 
in  and  covered  by  the  general  charge,  in 
which  the  Jury  are  told  that  if  It  was 
'possible  to  account  for  the  death  of  the  de- 
ceased upon  any  reasonable  hypothesis  other 
than  that  of  guilt  of  the  defendant,'  then  it 
became  their  duty  to  so  account  for  and  find 
the  defendant  not  guilty.  Also,  that,  'If  the 
Jury  entertain  any  reasonable  doubt  upon  any 
single  fact  or  element  necessary  to  constitute 
th©  offense,'  It  was  theh:  duty  to  acquit  him." 
In  the  case  at  bar  the  appellant  argues  that 
there  was  testimony  tending  to  show  that 
Charles  Williams,  or  some  other  person  than 
defendant,  fired  the  shot  that  caused  Frank- 
lin's death,  and  that  instructions  Nos.  22 
and  30  requested  by  defendant  should  have 
been  given  to  support  this  theory;  but  this 
refusal  was  not  error,  under  State  y.  Carey, 
supra,  because  the  subject-matter  was  Includ- 
ed in  and  covered  by  the  general  charge  given 
by  the  court,  and  also  in  other  Instructions 
requested  by  the  appellant  and  given  by  the 
court  as  follows:  "That  In  cases  and  trials 
of  this  kind  the  Jury  must  not  weigh  the  tes- 
timony, and  decide  upon  a  mere  preponder- 
ance thereof,  or  the  number  of  witnesses,  but 
It  is  their  positive  and  solemn  duty  to  con- 
sider the  whole  evidence  in  the  case,  with 
all  the  attending  circumstances  before  them, 
and  in  so  doing,  If  they  entertain  a  reasonable 
doubt,  arising  from  the  evidence  or  want  of  ev- 
idence, as  to  any  material  fact,  as  to  the  guilt 
of  the  defendant,  either  as  to  murder  hi  the 
first  or  second  degree,  or  manslaughter,  it  Is 
their  duty  to  acquit."  "The  court  Instructs  the 
Jury  that  in  this  case  the  law  raises  no  pre- 
sumption against  the  defendant,  but  every  pre- 
sumption of  the  law  is  In  favor  of  his  Innocence; 
and  in  order  to  convict  him  of  the  crime  alleged 
In  the  information,  or  of  any  lesser  crime 
included  in  it,  every  material'  fact  necessary 
to  constitute  such  crime  must  be  proved  be- 
yond a  reasonable  doubt;  and  if  the  Jury 
entertain  any  reasonable  doubt  upon  any  sin- 
gle fact  or  element  necessary  to  constitute  the 
crime.  It  is  their  duty  to  give  the  prisoner 


the  benefit  of  such  doubt,  and  acquit  him." 
"It  Is  Incumbent  on  the  prosecution  to  prove 
every  allegation  of  the  Information  as  therein 
charged.  Nothing  is  to  be  presumed  or  taken 
by  Implication  agahist  the  defendant"  "The 
Jury  are  Instructed,  as  a  matter  of  law,  that 
where  a  conviction  is  sought  In  a  criminal 
cause,  the  state  must  not  only  show  a  pre- 
ponderance of  evidence  that  the  alleged  facts 
and  circumstances  are  true,  but  they  must 
be  such  facts  and  circumstances  as  are  abso- 
lutely incompatible,  upon  every  reasonable  hy- 
pothesis, with  the  Innocence  of  the  accused, 
and  Incapable  of  explanation  upon  any  rea- 
sonable hypothesis  other  than  the  guilt  of  the 
defendant;  and  in  this  case,  if  all  the  facts 
and  circumstances  relied  on  by  the  state  for 
conviction  can  be  reasonably  accoimted  for 
upon  any  theory  consistent  with  the  Innocence 
of  the  defendant,  then  the  Jury  should  acquit 
him."  The  instructions  given  by  the  court 
fully  cover  the  matters  contained  In  requests 
22  and  30,  and  for  that  reason  there  was  no 
error  In  refushig  them,  it  being  a  well-es- 
tablished rule  of  law  in  this  state  that  it  will 
not  be  error  to  refuse  requests  for  instruc- 
tions that  have  been  covered  by  the  Instruc- 
tions given  by  the  court  The  instructions 
given  by  the  court,  taken  as  a  whole,  fairly 
stated  the  law  to  the  Jury  on  the  facts  dis- 
closed by  the  testimony,  and  we  cannot  dis- 
cover, after  a  critical  ezamhiation  of  the  en- 
tire charge,  any  substantial  or  prejudicial  er- 
ror. 

The  tenth  error  assigned  is  In  overruling 
and  denying  appellant's  amended  motion  for 
a  new  trial.  The  motion  Is  on  the  grounds 
of  newly  discovered  evidence,  error  of  law 
occurring  at  the  trial,  and  excepted  to,  and 
because  the  verdict  is  contrary  to  the  law 
and  the  evidence.  Lena  Tudsen  and  Alice 
McCabe  make  an  affidavit,  in  which  they  state 
that  at  the  time  of  the  homicide  they  were 
working  as  employ^  In  Groe's  hotel  at  Eaton- 
vlUe;  that  the  kitchen  in  the  hotel  is  a  room 
in  the  saloon  building  Immediately  adjohiing 
the  barroom,  being  divided  from  the  barroom 
by  a  light  and  thin  partition  of  cedar  shakes, 
the  Joints  of  which  are  not  closely  matched; 
that  this  partition  constitutes  an  indifferent 
obstruction  to  the  transmission  of  sound  be- 
tween the  barroom  and  the  kitchen;  that  a 
conversation  carried  on  In  the  barroom  in 
an  ordinary  conversational  tone  Is  clearly  and 
distinctly  audible  In  the  kitchen;  that  affiants 
were  familiar  with  the  voice  of  appellant, 
which  was  habitually  loud,  and  clear  and  posi- 
tive; that  they  were  In  the  kitchen  when  the 
appellant  entered  the  barroom  on  September 
2,  1901,  Just  before  the  homicide,  and  remain- 
ed there  all  the  time;  that  they  verily  believe 
they  heard  and  understood  all  that  was  then 
said  by  the  appellant;  and  that  if  appellant 
said  anything  that  was  not  beard  by  them,  it 
must  have  been  in  a  lower  tone  of  voice,  and 
much  lower  than  appellant's  usual  tone  of 
voice.  They  furtlier  say:  "That  during  the 
time  defendant  was  in  sald.barroanUjaa.afore- 
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said,  although  bis  Totce  was  clear  and  dlB- 
tlnct,  and  clearly  and  distinctly  heard  by  afl9- 
•Dts,  It  was  not  noisy,  aggressive,  violent,  or 
boisterous.  That  he  did  not  then  or  there 
indulge  in  any  filthy,  beastly,  or  obscene  ex- 
pressions. That  defendant  did  not  then  or 
there  state  or  threaten  that  he  would  shoot, 
kill,  or  in  any  way  barm  or  Injure  any  one. 
or  that  It  was  his  purpose,  desire,  cr  inten- 
tion to  shoot,  kill,  or  in  any  way  harm  or 
injure  any  one.  That  the  only  Improper  state- 
ments or  expressions  at  that  time  made  or  in- 
dulged in  by  the  defendant  were  some  profane 
expressions,  not  noticeably  differing  from 
those  used  by  a  large  percentage  of  the  risitors 
and  frequenters  of  said  barroom.  That  while 
defendant  was  then  in  said  barroom  affiants 
did  not  hear  any  noise  therein  as  of  a  pistol, 
revolvw,  or  any  similar  object,  or  of  any  ob- 
ject at  all,  either  falling  to  or  being  thrown 
to  the  floor,  or  being  kicked  or  tossed  about 
upon  the  floor  of  said  barroom,  and  aver  that 
if  any  such  occurrence  then  and  there  took 
place  they  could  and  would  have  beard  the 
same.  Affiants  further  aver  that  as  far  as 
they  could  and  did  understand  from  what  they 
beard  said  and  stated  by  defendant  in  said 
barroom  at  tbe  time  In  question,  his  conduct 
at  that  time  was  not  unusual  or  exceptional, 
snd  did  not  in  any  material  respect  substan- 
tially differ  from  that  of  the  average  fre- 
qnenter  of  said  place.  Affiants  further  aver 
tliat  by  reason  of  their  inexperience  in  litiga- 
tion of  any  kind,  they  were  unaware  of  tbe 
fact  that  their  testimony  above  outlined  and 
set  forth  would  or  could  be  material  or  rele- 
vant in  said  case,  and  that  they  therefore 
did  not  at  any  time  before  the  trial  of  said 
case  advise  or  inform  any  one  in  any  way 
connected  with  the  defense  thereof  of  their 
knowledge  of  said  facts,  or  what  their  testi- 
mony would  be  if  they  were  called  to  testify 
in  said  case;  and  affiants  further  aver  that 
they  are  npt  in  any  way  related  to  defendant, 
and  beyond  a  desire  to  see  exact  justice  done, 
to  conformity  with  the  exact  facts  of  the  case, 
ttey  are  entirely  disinterested  in  the  premises, 
and  that  if  called  as  witnesses  In  said  case 
their  evidence  will  be  substantially  as  herein- 
before set  forth."  The  affidavit  of  S.  F.  Mc- 
Anally  is  to  tbe  effect:  "That  on  or  about 
September  3,  1901,  affiant  was  retained  by 
said  defendant  as  bis  attorney  in  said  case, 
and  that  he  is  the  only  attorney  In  any  way 
retahied  or  employed  bi  said  case  on  defend- 
ant's behalf  until  on  or  about  October  7,  1901, 
upon  which  latter  date  J.  L.  McMurray,  Esq., 
was  employed  as  an  attorney  therein  on  be- 
half of  defendant,  to  assist  affiant  in  the  trial 
thereof,  and  the  preparation  immediately  In- 
ddent  to  said  trial,  which  trial  began  October 
14,  1901.  That  the  services  of  said  McMur- 
ray tn  said  case  consisted  in  examining  the  law 
pertaining  to  said  case,  the  preparation  of 
btttmctlons  to  the  jury  to  be  requested  on 
behalf  of  defendant  and  participation  in  the 
trial  and  argument  of  tbe  case.  That  except- 
ing said  McMurray  the  affiant  was  the  only 
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attorney  engaged  by,  or  working  in  the  Inter- 
est of,  defendant  during  the  pendency  of  said 
case  or  its  trial.  That  said  Eatonville,  where 
said  homicide  occurred,  is  thirty-four  miles 
distant  from  the  city  of  Tacoma,  which  is  tlie 
county  seat  of  said  county,  the  place  of  resi- 
dence of  affiant,  and  the  place  where  the 
trial  of  said  action  occurred.  That  at  all  times 
since  the  date  of  said  homicide  until  said 
trial  of  defendant  therefor,  the  means  of  travel 
between  said  city  of  Tacoma  and  Eatonville 
was  either  by  private  conveyance  or  by  elec- 
tric car  to  Spanaway,  ten  miles  distant  from 
Tacoma,  and  thence  to  Eatonville  by  stage, 
a  distance  of  twenty-four  miles,  or  by  Tacoma 
Eastern  Railway  to  Waldron,  and  thence  by 
stage  eighteen  miles.  That  between  the  date 
of  said  homicide  and  the  trial  of  said  cause 
affiant  went  five  different  times  from  said 
city  of  Tacoma  to  Eatonville  on  business  con- 
nected with  said  cause  and  the  trial  thereof, 
and  for  the  purpose  of  ascertaining,  as  fully, 
completely,  and  thoroughly  as  possible,  all  the 
facts  in  said  case,  as  well  as  all  the  collateral 
facts  and  circumstances  having  any  relevancy 
thereto,  and  all  the  witnesses  for  the  defense, 
and  tbe  facts,  circumstances,  and  conditions 
bearing  on  said  cause,  and  tbe  defense  therein, 
and  within  their  knowledge.  That  on  each  of 
tbe  five  different  occasions  that  affiant  so 
visited  Eatonville  in  connection  with  said  case, 
as  aforesaid,  he  spent  from  two  to  five  days 
at  Eatonville  and  in  its  vicinity  investigating 
said  cause,  and  to  interviewing  and  convera- 
tag  with  everyone  who  affiant  supposed  might 
have  any  knowledge  or  information  regarding 
the  facts  of  said  cause,  or  collateral  facts 
bearing  thereon,  for  the  purpose  of  acquaint- 
ing himself  as  fully  as  possible  with  such 
facts  as  a  preparation  for  properly  and  Intelli- 
gently defending  said  action  upon  tbe  trial 
thereof.  That  affiant  traveled  more  than  600 
miles  by  various  modes  of  travel,  and  as  be 
verily  believes  interviewed  more  tlian  100  per- 
sons in  preparing  for  the  defense  of  said  ac- 
tion. That  defendant  Is  a  poor  man,  with 
very  limited  means,  has  been  confined  in  pris- 
on ever  since  said  homicide,  and  has  been 
unable  to  render  any  substantial  or  material 
assistance  in  the  matter  of  preparing  his  de- 
fense to  said  action.  That  during  all  the 
times  between  the  date  of  said  homicide  and 
defendant's  trial  therefor,  affiant  used  his  best 
efforts,  and  exercised  all  possible  diligence  on 
bis  part  to  fully  and  properly  prepare  for  the 
defense  of  said  action  on  the  trial  thereof. 
That  it  appears  from  tbe  evidence  Introduced 
on  the  trial  of  said  cause  that  the  homicide 
in  question  occurred  at  or  about  two  o'clock 
in  the  afternoon  of  September  2,  1901,  Imme- 
diately to  front  of  a  store  then  owned  and 
conducted  by  one  Van  Eaton  at  said  town 
of  Eatonville.  That  on  said  September  2, 
ItiOl,  one  Uroe  was  running  a  hotel  at  said 
Eatonville,  which  hotel  was  about  200  feet 
from  said  store,  and  in  connection  with  said 
hotel  a  barroom  or  saloon,  which  saloon  was 

to  a  building  Immediately  adjoining; 
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and  constftntltiK  an  annex  thereto.  That  upon 
the  trial  of  said  action  the  following  named 
witnesses,  to  wit,  E.  R.  White,  T.  C.  Van 
Eaton,  and  L.Tdla  Manchester,  testified  for  the 
prosecution  and  against  the  defendant  substan- 
tially as  follows,  to  wit:  'That  immediately 
before  the  said  homicide  the  defendant  entered 
said  room  or  barroom,  and  remained  there 
about  ten  minutes.  That  while  then  in  said 
barroom  defendant  Indulged  in  extremely  vio- 
lent, abusive,  obscene,  and  profane  language, 
and  spoke  during  all  the  time  be  was  then' 
In  said  barrrom  In  a  very  loud  tone  of  voice, 
and  that  during  all  the  time  he  was  then  and 
there  In  said  barroom  that  his  conduct  was 
noisy,  offensive,  rough,  and  boisterous.  That 
he  dropped  or  threw  upon  the  floor  a  revolver 
that  be  had  In  a  belt  strapped  around  his 
waist.  That  upon  said  revolver  striking  the 
floor,  he  kicked  said  revolver  around  the  floor 
of  the  barroom,  and  then  declared,  in  a  very 
loud  and  threatening  voice,  that  be  would  kill 
the  first  man  that  crossed  his  path,  or  stood 
up  against  him,*  or  words  to  that  effect.  AtH- 
ant  further  deposes  and  says  that  the  prose- 
cution upon  the  argument  and  submission  of 
said  case  to  the  Jury  laid  great  stress  upon 
and  attached  great  importance  to  said  testi- 
mony, and  especially  to  that  certain  portion 
thereof  relating  to  said  alleged  threat,  as  prov- 
ing that  the  homicide  in  question  was  com- 
mitted by  defendant  pursuant  to  a  homicidal 
Intent  existing  In  defendant's  mind  at  the 
time  said  witnesses  testified  that  he  made 
said  threat:  and  afllant  further  says  he  be- 
lieves said  testimony,  and  the  argument  of 
counsel  for  the  prosecution  based  thereon,  ex- 
ercised a  strong  and  dominating  influence  on 
the  minds  of  the  Jury  in  rendering  the  ver- 
dict of  murder  In  the  first  degree  in  said  case. 
Affiant  further  deposes  and  says  that  the 
kitchen  of  said  hotel  is  Immediately  ia  the 
rear  of  and  adjoining  said  barroom,  and 
separated  therefrom  only  by  a  very  light 
partition,  made  of  the  material  known  as  cedar 
shakes,  and  which  consists  of  thin  strips  of 
cedar  timber,  split  from  the  log  by  hand.  That, 
like  all  cedar  shakes  or  strips,  those  of  which 
this  partition  are  made  are  not  exactly  true 
either  on  the  edges  or  sides,  but  vary  in  and 
out  from  a  true  line,  more  or  less,  according 
to  the  grain  of  the  log  from  which  they  are 
split,  and  that  the  Joints  between  said  strips 
are  therefore  loose  and  open.  That  said  strips 
or  shakes  are  thin,  and  thu  cedar  timber  out 
of  which  they  are  made  is  very  light  and 
porous,  and  that  by  reason  of  said  strips  be- 
ing so  thin  and  Imperfect,  and  said  cedar 
tree  so  light  and  porous,  as  aforesaid,  •  said 
partition  constitutes  but  a  very  slight  and  in- 
different obstruction  to  the  transmission  of 
sound  from  said  barroom  to  said  kitchen,  and 
that  said  obstruction  is  so  slight  that  a  con- 
versation carried  on  In  said  barroom  in  an 
ordinary  conversational  tone  can  be  distinctly 
heard  and  understood  In  said  kitchen,  etc. 
•  ♦  •  Affiant  further  deposes  and  says  that 
since  the  close  of  the  trial  of  said  action  and 


the  return  of  the  verdict  therein,  and  for  the 
first  time  that  be  ever  beard  or  learned  the 
same,  he  has  learned  that  at  and  durhig  all 
the  time  immediately  precedhig  the  homicide 
here  In  question  that  the  defendant  was  In 
said  barroom,  as  herehibefore  referred  to,  and 
during  which  time  said  witnesses  hereinbe- 
fore named  testified  that  said  defendant  in- 
dulged in  said  loud,  obscene,  and  profane  Uin- 
guage,  and  noisy  and  boisterous  conduct,  and 
made  said  threat,  there  were  in  said  kitchen, 
adjoining  said  barroom,  two  persons,  to  wit, 
one  Lena  Tudsen,  aged  19  years,  and  one 
Alice  McCabe,  aged  17  years,  who  were  then 
employed  In  said  hotel,  and  who  are  now  liv- 
ing in  the  city  of  Tacoma,  Tierce  county, 
Washington.  *  •  •  Affiant  further  depos- 
es and  says  that  notwithstanding  his  t)est  and 
most  earnest  efforts  and  diligence,  as  afore- 
said, to  secure  all  Important  available  evidence 
on  defendant's  behalf  for  use  on  said  tria} 
of  said  action,  he  never  before  said  trial  knew 
or  learned  from  any  source  or  any  person 
that  either  said  Lena  Tudsen  or  Alice  Mc- 
Cabe were  present  at  the  time  of  said  bar- 
room conversation,  or  had  any  knowledge  of 
said  case,  or  any  facts  bearing  thereon,  or  Id 
any  way  relating  thereto  or  connected  there- 
with, and  he  further  avers  that  to  the  best 
of  bis  knowledge,  information,  and  belief  no 
friend  of  the  defendant,  or  any  person  Inter- 
ested In  bis  defense,  had  any  knowledge  or 
information  regarding  the  testimony  that  if 
known  could  and  would  be  given  on  the  trial 
of  said  case  by  said  Lena  Tudsen  and  Alice 
McCabe.  That  as  affiant  is  now  informed, 
said  Lena  Tudsen  and  Alice  McCabe  remain- 
ed at  E^atouville  al)out  three  weeks  after  the 
time  of  said  homicide,  but  were  during  all  of 
said  time  employed  in  said  hotel,  and  that 
said  witness  Gro;,  his  wife,  and  bartender, 
the  witness  W^hite,  all  testified  adversely  to 
defendant  on  the  trial  of  said  case,  and  were 
during  the  pendency  of  said  trial,  as  well  as 
throughout  the  same,  unfriendly  In  tbeir  at- 
titude towards  defendant,  and  If  they,  or  ei- 
ther of  them,  knew  how  said  Lena  Tudsen  and 
Alice  McCabe  would  testify  If  witnesses  lo 
said  case,  they  failed  and  neglected  to  dis- 
close the  same  either  to  affiant,  or  to  any 
friend  of  defendant,  although  they  well  knew 
during  all  of  said  time  that  affiant  was  defend- 
ant's attorney  In  said  case." 

The  witness  White,  whose  testimony  we 
have  quoted  in  the  statement,  was  corrobo- 
rated by  Miss  Manchester,  a  school-teacher, 
who  was  near  the  door  of  the  hotel,  and  Mr. 
Van  Eaton,  the  postmaster,  who  was  near  the 
same  place,  as  to  the  lotid,  boisterous,  and 
vile  talk  and  threatening  language  used  by 
appellant  In  the  barroom  Just  before  the  homi- 
cide. It  may  be  conceded  that,  under  the 
circumstances,  the  evidence  of  Lena  Tudsen 
and  Alice  McCabe  was  material  for  the  de- 
fense, but  that  Is  not  sufficient  to  warrant  the 
granting  of  a  new  trial.  The  law  further  re- 
quires that  the  evidence  could  not  with  rea- 
sonable diligence  have  been  discovered  and 
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produced  at  the  trial.  Mr.  Vance  testified  that 
be  belicTed  White  knew  his  (Vance's)  wife 
was  In  the  hotel,  because  White  went  back 
and  forth  Into  the  kitchen,  and  he  knew  the 
sitiiaUon  of  the  kitchen.  Mrs.  Vance  testified 
that  she  went  to  Mrs.  Oroe  at  the  hotel,  and 
was  there  when  she  heard  the  shots.  Mrs. 
Kendall,  a  witness  for  the  appellant,  and  a 
sister  of  Mrs.  Vance,  was  at  Groe's  hotel  at 
the  time  the  homicide  occurred.  Mrs.  Groe 
on  rebuttal  testified  that  she  heard  conver- 
sation in  the  barroom  at  about  the  time  Vance 
was  there,  but  on  objections  of  the  appellant 
she  was  not  allowed  to  state  its  character, 
and  tliat  it  was  loud.  The  nature  of  the  par- 
tition between  the  l>arroom  and  kitchen  and 
the  surroundings  of  the  hotel  were  apparent 
to  Mr.  McAnaUy  when  he  went  to  Eatonville 
fire  times  to  examine  Into  the  evidence  and 
ascertain  the  facts.  On  each  occasion  he  spent 
from  two  to  five  days  at  EatonvUle  inves- 
tigating. He  interviewed  over  100  persons, 
bnt  never  interviewed  the  servants  about  the 
hotel,  or  tl>e  witnesses  who  were  there,  as 
to  the  other  persons  about  the  hotel;  at  least, 
this  Is  not  shown  by  his  affidavit.  The  two 
girls  were  there  employed  in  the  hotel  for 
three  weeks  after  the  homicide.  There  was 
nothing  to  prevent  the  appellant's  attorney 
from  Interviewing  them.  The  law  requires 
the  utmost  diligence  to  be  used  by  the  defend- 
ant and  his  counsel,  and  by  those  connected 
with  and  interested  in  the  defense  of  the  case. 
We  think  that  the  provision  of  the  statute 
with  reference  to  the  exercise  of  due  diligence 
has  not  been  complied  with  by  the  appellant 
or  his  counsel  In  this  case.  State  y.  Power, 
24  Wash.  34,  63  Pac.  1112.  In  that  case  we 
said:  "It  is  next  objected  that  the  court  erred 
in  refusing  to  grant  the  appellant's  motion  for 
a  new  trial.  Tills  motion  was  based  on  the 
ground  of  newly  discovered  evidence.  This 
consists  of  the  statement,  shown  by  the  affi- 
davit of  a  nurse,  to  the  effect  that  the  de- 
ceased. Immediately  preceding  her  death,  had 
made  declarations  to  the  nurse  tending  to  ex- 
onerate the  appellant.  It  appears  from  the 
record  that  the  nurse  was  employed  to  wait 
upon  the  deceased  by  the  defendant  himself; 
and,  while  he  states  In  his  affidavit  that  he 
bad  no  knowledge  at  the  time  of  the  trial 
that  she  would  testify  that  the  deceased  had 
made  these  declarations.  It  would  be  too  much 
to  say  that  he  could  not,  by  reasonable  dili- 
gence, have  discovered  that  fact.  He  was  at 
an  times  prior  to  bis  conviction  at  liberty  on 
bail,  and  had  every  opportunity  to  prepare  for 
his  defense.  He  knew  the  whereabouts  of  the 
nurse,  yet  it  appears  that  she  was  never  ques- 
tioned as  to  her  knowledge  concerning  the 
matters  tliat  would  be  subject  to  Inquiry  at 
the  triaL  This  was  not  the  exercise  of  that 
reasonable  diligence  which  the  Code  requires 
as  a  prerequisite  to  the  granting  of  a  new 
trial  on  this  ground."  This  statement  of  law 
Is  peculiarly  applicable  to  the  facts  In  the 
case  at  bar.  While  the  appellant  was  con- 
fined In  Jail,  he  liad  the  assistance  of  two 


lawyers  as  bis  counsel,  and  his  wife  was  aid- 
ing and  asslsUng  him  In  the  preparation  of 
his  defense,  and  It  Is  too  much  to  say  that 
this  evidence  could  not  have  been  discovered 
and  produced  at  the  trial  by  the  exercise  of 
that  diligence  which  the  law  requires.  The 
appellant's  wife  must  have  known  who  was 
In  the  kitchen  of  Groe's  hotel  on  the  day  of 
the  tragedy,  Mrs.  Groe  certainly  knew,  and 
If  the  appellant's  counsel  bad  used  the  dili- 
gence that  we  have  referred  to  in  the  prepara- 
tion of  their  case  for  trial,  and  had  deemed 
the  testimony  of  these  witnesses  material  and 
Important  for  the  appellant's  defense,  such  evi- 
dence could  have  been  produced  before  the 
Jury  h)  this  case.  The  matter  of  granting  a 
new  trial  is  within  the  discretion  of  the  trial 
court,  and  the  presumption  Is  that  the  trial 
court.  In  denying  a  new  trial  on  the  ground 
of  newly  discovered  evidence,  properly  exer- 
cised his  discretion.  We  think  this  evidence 
could  liave  been  discovered  If  the  attorney  of 
the  nppelinnt  had  Investigated  and  Interview- 
ed the  persons  who  were  In  and  about  Groe's 
hotel  on  the  day  of  the  homicide;  that  pru- 
dence and  ordinary  experience  would  suggest 
the  Interviewing  of  such  persons  for  the  facts 
connected  with  the  presence  of  the  appellant 
at  the  hotel.  There  is  no  showing  that  this 
was  done.  Reasonable  diligence  has  not  been 
shown  to  discover  the  evidence  of  the  two 
girls. 

The  eleventh  error  assigned  is  In  overruling 
defendant's  motion  In  arrest  of  Judgment,  and 
the  twelfth  Is  In  rendering  Judgment  on  the 
verdict  because  contrary  to  law  and  against 
the  evidence.  The  threats  made  by  the  de- 
fendant In  the  barroom,  as  testified  to  by 
Mr.  White,  were  admitted  In  evidence  with- 
out objection.  They  were  properly  admitted, 
to  show  general  malice,  and  a  purpose  to  klU 
or  Injure  some  one.  State  v.  Larklns  (Idaho) 
47  Pac.  045;  Benedict  v.  State,  14  Wis.  423; 
Brooks  V.  Com.  (Ky.)  37  S.  W.  1043;  State 
▼.  Hymer,  15  Nev.  49.  The  appellant  had 
mnrder  In  his  heart.  P'rom  the  conduct  of  the 
appellant,  the  Jury  might  well  believe  that 
the  remark  of  the  deceased  to  the  appellant 
when  he  came  up  to  the  porch,  "I  thought  you 
were  sick,  Alex.,"  turned  the  anger  of  the 
appellant  to  the  deceased,  and  that  the  appel- 
lant then  made  up  his  mind  to  provoke  a  quar- 
rel with  the  deceased.  Irrespective  of  conse- 
quences.   He  Immediately  declares  that  he  can 

lick  any  "g d man  in  EatonvUle." 

He  can  lick  any  "s of  a  b who  stood 

In  with  Herman  Kendall."  "Charlie,  [mean- 
ing the  deceased]  g d you,  I  can 

lick  you."  What  happens?  Mr.  Franklin 
smiled,  and  said,  "I  am  not  looking  for  a  fight, 
but  If  you  will  lay  your  revolvers  down.  I 
win  try  you  a  round."  Does  he  lay  off  his 
revolvers  where  they  cannot  be  reached?  No. 
He  takes  particular  pains  to  lay  off  his  re- 
volvers on  a  chair,  between  which  chair  and 
the  deceased  he  took  great  pains  to  keep  him- 
self.    Having  a  right  to  believe  that  a  blow 

would  be  returned  If  made.  a|ter /-laying  off 
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the  two  rerolTen,  he  approaches  Mr.  Frank- 
lin, and  makes  two  strikes  at  him.  Mr.  Frank- 
lin rises,  and  attempts  to  push  blm  back.  He 
goea  back  until  opposite  the  chair  where  the 
two  revolvers  are  lying.  He  Immediately 
grabs  them,  and  commences  shooting,  as  the 
Jury  might  well  believe,  with  deliberate  and 
premeditated  malice.  The  result  of  that  shoot- 
ing Is  the  killing  of  an  old  and  defenseless 
man,  without  any  cause  or  provocation. 

The  ends  of  Justice  do  not  require  as  to 
disturb  the  findings  of  the  Jury  In  this  case. 
The  Judgment  of  the  court  below  on  the  ver- 
dict ought  to  be,  and  the  same  is,  affirmed. 

REAVIS,  C.  J.,  and  MOUNT,  ANDERS, 
DUNBAR,  and  HADLET,  J  J.,  concur. 


STATE  V.  BUCHANAN, 

(Supreme  Court  of  Washington.    Sept.  9,  1902.) 

REQULATINO   HOURS    OF    EMPLOYMENT— CON- 
STITUTIONAL LAW. 

1.  Acts  1901,  {  1  (Sess.  Laws,  p.  118),  pro- 
viding that  no  female  shall  be  employed  in 
certam  business  establishments  more  than  10 
hours  in  a  day,  does  not  violate  Const  art.  1, 
S  3,  providing  that  no  person  shall  be  deprived 
of  liberty  without  due  process  of  law,  but  is 
ivithin  the  police  power. 

Appeal  from  superior  court,  Khig  county; 
Arthur  E.  Griffin,  Judge. 

Demurrer  to  Information  against  A.  O. 
Buchanan  was  sustained,  and  the  state  ap- 
peals.   Reversed. 

Walter  S.  Fulton,  for  the  State.  Preston, 
Carr  &  Gilman,  for  respondent 

DUNBAR,  J.  This  case  Involves  the  con- 
stitutionality of  a  law  enacted  by  the  legis- 
lature of  1901  (Sess.  Laws,  p.  118),  entitled 
"An  act  to  regulate  and  limit  the  hours  of 
employment  of  females  in  any  mechanical  or 
mercantile  establishment  laundry,  hotel  and 
.restaurant;  to  provide  for  its  enforcement  and 
«  penalty  for  Its  violation."  Section  1,  the 
«ubject  of  this  discussion,  is  as  follows: 
""That  no  female  shall  be  employed  in  any 
mechanical  or  mercantile  establishment,  laun- 
<dry,  hotel  or  restaurant  in  this  state  more 
than  ten  hours  during  any  day.  The  hours 
of  work  may  be  so  arranged  as  to  permit  the 
employment  of  females  at  any  time  so  that 
they  shall  not  work  more  than  ten  hours  dur- 
ing the  twenty-four."  Section  3  provides  that: 
"Any  employer,  overseer,  superintendent,  or 
other  agent  of  any  such  employer  who  shall 
violate  any  of  the  provisions  of  this  act,  shall, 
npon  conviction,  be  fined,"  etc.  The  Infor- 
mation charged,  in  substance,  tho  violation  of 
this  law.  To  this  information  a  demurrer  was 
Interposed  upon  the  ground  that  no  offense 
was  charged,  which  demurrer  was  sustained 
by  the  court.  From  such  ruling  and  the  Judg- 
ment following  this  appeal  is  taken. 

V  1.  See  CoDtUtutlonal  Law,  vol.  10,  Cent  Dig.  H 
S(3,  818. 


This  act  cannot  be  held  to  be  special  legis- 
lation, and,  if  it  is  obnoxious  to  the  consti- 
tution at  all,  it  Is  so  because  It  is  an  arbitrary 
restriction  upon  the  fundamental  right  of  the 
citizen  (a  woman  in  this  case)  to  contract  her 
labor,  thereby  violating  section  8  of  article  1 
of  the  state  constitution,  which  provides  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law.  It 
may  be  conceded  without  discussion  that  a 
citizen's  right  to  contract  his  or  her  labnr  is 
a  valuable  property  right,  which  cannot  be 
restricted  by  the  legislature,  unless  such  re- 
striction Is  necessary  in  the  proper  exercise  of 
the  police  power  of  the  state.  Courts  and  law 
writers  have  found  It  difficult  to  furnish  an 
exact  definition  of  the  term  "police  power," 
or  to  define  Its  boundaries,  and  no  other  sub- 
ject has  been  the  source  of  so  much  Impor- 
tant and  earnestly  contested  litigation,  for  the 
citizen  is  Jealous  of  what  he  considers  to  be 
his  inalienable  rights,  and  strenuously  resists 
any  encroachment  upon  his  liberty;  while  the 
state,  with  its  solicitude  for  the  welfare  of 
society  at  large,  frequently  finds  It  necessary 
—or  at  least  thinks  it  does— to  lay  a  restrain- 
ing hand  upon  what  Is  deemed  by  the  citizen 
his  private  rights.  Blackstone's  definition  of 
this  power  Is,  "The  due  regulation  and  do- 
mestic order  of  the  kingdom,  whereby  the 
Inhabitants  of  the  state,  like  members  of  a 
well-governed  family,  are  bound  to  conform 
thehr  general  behavior  to  the  rules  of  pro- 
priety, good  neighborhood,  and  good  manners, 
and  to  be  decent,  industrious,  and  inoffen- 
sive in  their  respective  stations."  It  has  also 
been  defined  as  a  general  system  of  precau- 
tion for  the  prevention  either  of  crime  or  of 
calamities.  It  has  been  said  to  be  the  great 
power  of  necessity  in  the  administration  of 
governmental  affabrs.  It  Is,  in  short,  that 
power  which  enables  the  state  to  promote  and 
protect  the  health,  welfare,  and  safety  of  so- 
ciety; and  it  is  essential  to  the  very  exist- 
ence of  government  that  all  property  should 
be  held  subject  to  such  reasonable  limitations 
and  restraints  In  its  enjoyment  as  will  pre- 
clude It  from  acting  Injuriously  upon  the  pub- 
lic welfare.  Conceding  that  an  arbitrary  ex- 
ercise of  the  legislative  will,  which,  under  the 
guise  of  a  police  power,  restricts  constitutional 
rights,  cannot  be  maintained,  we  are  of  the 
opinion  that  the  act  in  question  was  a  legiti- 
mate exercise  of  the  police  power  of  the  state, 
enacted  for  the  welfare  of  society  at  large, 
and  Is  therefore  constitutional.  On  this  sub- 
ject the  authorities  are  somewhat  divided, 
though  we  think  the  great  weight  of  modem 
authority  sustains  statutes  similar  to  the  one 
under  consideration.  The  case  of  City  of 
Seattle  v.  Smyth,  22  Wash.  327,  60  Pac.  1120, 
Is  cited  to  sustain  the  theory  of  the  uncon- 
stitutionality of  this  act.  That  was  a  i)er 
curiam  opinion,  without  any  discussion  of  the 
principles  involved,  and,  while  It  cited  with 
comnjendatlon  the  case  of  In  re  Morgan,  26 
Colo.  415,  58  Pac.  1071,  47  L.  R.  A.  62,  77 
Am.  St  Rep.  2C9^g^n^^e^8u|^^nder  dls- 
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caaBlon,  the  real  point  decided  In  City  of  Seat- 
tle r.  Smyth  was  that  an  ordinance  which 
makes  It  unlawful  for  any  contractor  upon 
any  of  the  public  works  of  the  state  to  require 
or  permit  any  day  laborer  or  mechanic  to 
work  more  than  eight  hours  In  any  one  calen- 
dar day  was  unconstitutional,  on  the  ground 
that  It  Interfered  with  the  right  of  persons  to 
contract  with  reference  to  their  services.  We 
think  that  all  authority  sustains  this  doctrine; 
but  that  and  similar  cases  are  not  in  potait 
here,  although  the  case  cited,  viz..  In  re  Mor- 
gan, supra,  did  hold  that  a  statute  of  the 
character  under  discussion  here  was  unconsti- 
tutional, on  the  ground  that  the  police  power 
could  not  extend  beyond  cases  where  the  In- 
jury was  sustained  by  the  public,  and  not 
by  the  Individual  in  question.  While  this 
proposition,  in  the  abstract,  is  probably  true, 
it  is  not  practically  stated,  for  practically  un- 
der our  system  of  government  no  one  citizen 
stands  segregated  entirely  from  the  citizens 
at  large,  but  that  which  has  a  deleterious  ef- 
fect on  one  citizen  to  some  extent  deleterlous- 
ly  affects  others.  In  any  event,  this  court 
in  Ah  Llm  v.  Territory,  1  Wash.  St.  156,  24 
Fac.  588,  9  L.  R.  A.  396,  took  the  opposite 
view  on  that  question  from  the  Colorado  court 
Ah  Lim  was  indicted  for  violating  a'  statute 
which  provided  that  any  person  or  persons 
who  shall  smoke  or  inhale  opium  shall  be 
deemed  guilty  of  a  misdemeanor,  and  it  was 
contended  that,  inasmuch  as  the  bad  effects, 
if  any,  of  such  an  hidulgence,  were  visited 
only  upon  the  person  who  inhaled  or  smoked 
the  opium,  it  was  not  within  the  police  power 
of  the  state  to  prohibit  such  smoking  or  tai- 
hallng,  on  the  ground  that  it  was  interfering 
with  inalienable  rights,— the  right  that  ev&j 
man  bad  to  do  what  be  would  with  his  own 
which  would  not  interfere  with  the  reciprocal 
rights  of  others.  In  that  case  no  special  con- 
stitutional limitation  or  Inhibition  was  pointed 
out  with  which  the  law  was  in  conflict.  The 
contention  was  based  upon  the  broad  ground 
that  the  rigbt  to  liberty  and  the  pursuit  of 
happiness  was  violated,  and  this  court  held 
that  whether  the  habit  was  detrimental  to  ei- 
ther the  moral,  mental,  or  physical  well-being 
of  one  of  its  citizens  to  such  an  extent  that 
he  was  liable  to  become  a  burden  upon  so- 
ciety was  a  question  to  be  put  on  foot  by  the 
legislature,  and  a  question  to  be  determined 
by  the  legislature;  and  that,  granting  that  It 
was  a  proper  subject  for  l^lslatlve  enact- 
ment and  Inquiry,  no  limit  or  control  could 
be  placed  on  the  legislative  discretion.  In 
Ritchie  V.  People,  155  lU.  98,  40  N.  K  454, 
20  L.  R.  A.  79,  46  Am.  St  Rep.  315,  it  was 
held  that  an  act  prohibiting  the  employment 
of  females  In  any  factory  or  workshop  for 
more  than  eight  hours  a  day  was  unconstitu- 
tional, as  it  was  an  arbitrary  restriction  upon 
the  fundamental  right  of  tlie  citizen  to  con- 
trol bis  or  her  own  time  and  faculties,  and 
a  BDlMtltution  of  the  legislative  judgment  for 
that  of  the  employer  and  employe  in  a  mat- 
ter about  which  they  were  competent  to  agree 


with  each  other.  This  is  the  only  case  cited 
to  us,  or  that  we  have  been  able  to  find,  \a 
which  an  act  of  this  kind  is  decided  to  be  niv- 
constltutional  by  a  court  of  last  resort.  But 
we  are  not  inclined  to  follow  the  reasoning 
of  the  court  in  that  case,  although  it  is  well 
considered  and  ably  presented.  But  some  of 
the  cases  that  It  cites  to  sustain  the  contention 
that  the  law  was  invalid  do  not  seem  to  us 
to  bear  out  the  contention.  For  instance,  Ex 
parte  Kuback,  85  Cal.  274,  24  Pac,  737,  9  L. 
R.  A.  482,  20  Am.  St  Rep.  226.  where  it 
was  held,  as  it  is  universally  held,  that  an 
ordinance  making  it  a  misdemeanor  for  any 
contractor  to  employ  any  person  to  work  more 
than  eight  hours  a  day,  where  the  work  was 
to  be  performed  under  any  contract  with  the 
city,  was  unconstitutional.  The  court  in  that 
case  specially  distinguished  this  kind  of  a 
case  when  it  said:  "If  the  services  to  be  per- 
formed were  unlawful,  or  against  public  pol- 
icy, or  the  employment  was  such  as  might 
be  unfit  for  certain  persons,— as,  for  exampl%^ 
females  or  infants,- the  ordinance  might  b& 
upheld  as  a  sanitary  or  police  regulation."  Iik 
referring  to  the  case  of  Ah  Lim  v.  Territory^ 
supra,  it  was  said  by  the  Illinois  court:  "Laws 
restrahilng  the  sale  and  use  of  opium  anci 
intoxicating  liquor  have  been  sustained  as  val- 
id under  the  police  power.  Undoubtedly  the- 
public  health,  welfare,  and  safety  may  be  en- 
dangered by  the  general  use  of  opium  and 
intoxicating  drinks.  But  it  cannot  be  said 
that  the  same  consequences  are  likely  to  flow 
from  the  manufacture  of  clothing,  wearing: 
apparel,  and  other  similar  articles."  It  must 
be  borne  in  mind  that  Ah  Lim  was  not  in- 
dicted for  procuring  others  to  smoke  opium, 
but  for  smoking  himself,  and  we  hardly  see- 
how  the  question  of  what  the  consequences 
would  be  from  the  manufacture  of  clothing  or 
wearing  apparel  could  affect  the  question  of 
prohibiting  the  employment  of  females  In  the- 
factory  or  workshop  where  these  articles  were 
made.  The  statute  was  enacted,  not  because- 
the  manufacture  of  clothing  or  wearing  ap- 
parel had  any  bad  effect  upon  society,  but 
because  the  employment  of  women  for  more- 
than  eight  hours  a  day  in  that  character  of 
work  would  have  a  deleterious  effect  upooi 
the  employes,  and  in  a  degree  upon  society- 
In  opposition  to  the  doctrine  announced  In 
Ritchie  V.  People  It  was  held  by  the  supreme- 
court  of  Massachusetts  in  Com.  v.  Hamlltoik 
Mfg.  Co.,  120  Mass.  383,  that  a  statute  pro- 
hibiting the  employment  of  women  laboring 
in  any  manufacturing  establishment  more  tbanr 
60  hours  per  week  violated  uo  right  preserved 
under  the  constitution  to  any  individual  citi- 
zen, and  that  such  an  act  could  be  maintained' 
as  a  health  or  police  regulation.  That  case- 
Is  directly  ht  point,  and  was  favorably  refer- 
red to  by  the  supreme  court  of  the  nnited 
States  in  Hoiden  v.  Hardy,  160  U.  S.  366,  18 
Sup.  Ct  383,  42  L.  Ed.  780,  a  case  whlcl» 
came  up  from  Utah,  where  it  was  held  by 
the  state  court  and  aflSrmed  by  the  supreme 
court  of  the  United  States  thatJi  s^ 
Digitized  by ' 
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Iting  the  period  of  employment  of  workmen 
In  underground  mines  or  refining  of  metals  to 
eigbt  hours  a  day,  and  making  Its  violation 
a  misdemeanor,  was  a  valid  exercise  of  the 
police  power  of  the  state.  This  case  is  in  di- 
rect conflict  with  the  doctrine  announced  In 
the  cases  of  Ritchie  v.  People,  supra,  and  In 
re  Morgan,  snpra,  and,  if  not  binding  upon 
this  court,  should  have  great  weight,  for  the 
reason  that  the  constitutional  right  which  is 
claimed  to  have  been  infringed  by  this  act 
Is  identical  with  the  provision  in  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States,  viz.,  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  rule  Is  announ- 
ced by  Parker  and  Worthlngton  on  Public 
Health  and  Safety  (page  299),  as  follows:  "The 
state  may  forbid  certain  classes  of  persona 
being  employed  in  occupations  which  their  age, 
sex,  or  health  renders  unsuitable  for  them, 
as  women  and  young  children  are  sometimes 
forbidden  to  be  employed  in  mines  and  cer- 
tain kinds  of  factories;  and  statutes  are  per- 
fectly valid  which  provide  that  women  or 
minors  shall  not  be  employed  in  laboring  by 
any  person,  in  any  manufacturing  establish- 
ment, more  than  a  certain  number  of  hours 
in  any  one  day,  with  reasonable  exceptions. 
Of  such  laws  It  has  been  said  that  they  do 
not  violate  any  constitutional  rights."  Mr. 
Cooley,  in  his  Constitutional  Limitations  (page 
744),  says:  "The  general  rule  undoubtedly  is 
that  any  person  is  at  liberty  to  pursue  any 
lawful  calling,  and  do  so  In  his  own  way, 
not  encroaching  upon  the  rights  of  others. 
This  general  right  cannot  be  taken  away.  It 
is  not  competent,  therefore,  to  forbid  any  per- 
son or  class  of  parsons,  whether  citizens  or 
resident  aliens,  offering  their  services  In  law- 
ful business,  or  to  subject  others  to  penalties 
for  employing  them.  But  here,  as  elsewhere, 
It  is  proper  to  recognize  distinctions  that  exist 
In  the  nature  of  things,  and  under  some  cir- 
cumstances to  Inhibit  employments  to  some 
one  class  while  leaving  them  open  to  others. 
Some  employments,  for  example,  may  be  ad- 
missible for  males  and  improper  for  females, 
and  regulations  recognizing  the  Impropriety 
and  forbidding  women  engaging  in  them, 
trould  be  open  to  no  reasonable  objection." 
Ritchie  V.  People,  noticed  approvingly  hi  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636,  where 
It  is  said:  "When  a  health  law  is  challenged 
in  the  courts  as  imconstltutlonal  on  the  ground 
that  it  arbitrarily  hiterferes  with  personal  11b- 
•erty  and  private  property  without  due  process 
of  law,  the  courts  must  be  able  to  see  that 
It  has  at  least  in  fact  some  relation  to  the 
public  health,  that  the  public  health  is  the  end 
actually  aimed  at,  and  that  It  ia  appropriate 
and  adapted  to  that  end."  Accepting  this 
statement  of  the  law,  we  think  It  is  easily 
ascertainable  from  a  pemsal  of  this  act  that 
its  object  was  the  public  health,  and  that  Its 
provisions  were  appropriate,  and  adapted  to 
■that  end.  It  is  a  matter  of  universal  knowl- 
edge with  all  reasonably  intelligent  i)eop]e  of 


the  present  age  that  continuous  standing  on 
the  feet  by  women  for  a  great  many  con- 
secutive hours  is  deleterious  to  their  health. 
It  must  logically  follow  that  that  which  would 
deleteriously  affect  any  great  number  of  wo- 
men who  are  the  mothers  of  succeeding  gen- 
erations must  necessarily  affect  the  public  wel- 
fare and  the  public  morals.  Law  is,  or  ought 
to  be,  a  progressive  science.  While  the  prin- 
ciples of  Justice  are  Immutable,  changing  con- 
ditions of  society  and  the  evolution  of  em- 
ployment make  a  change  In  the  application 
of  principles  absolutely  necessary  to  an  in- 
telligent administration  of  government  In 
the  early  history  of  the  law,  when  employ- 
ments were  few  and  simple,  the  relative  con- 
ditions of  the  citizen  and  the  state  were 
different,  and  many  employments  and  uses 
which  were  then  considered  inalienable  rights 
have  since,  from  the  very  necessity  of  chan- 
ged conditions,  been  subjected  to  legislative 
control,  restriction,  and  restraint  This  all 
flows  from  the  old  announcement  made  by 
Blackstone  that  when  man,  enters  Into  society 
as  a  compensation  for  the  protection  which 
society  gives  to  him  he  must  yield  up  some 
of  his  natural  rights,  and,  as  the  responsi- 
bilities of  the  government  Increase,  and  a 
greater  degree  of  protection  is  afforded  to  the 
citizen,  the  recompense  is  the  yielding  of  more 
individual  rights.  Transportation  companies 
are  now  controlled  and  restricted,  where  a  few 
years  ago  they  claimed  the  right  to  transact 
their  business  exactly  as  it  suited  their  pri- 
vate interests.  The  practice  of  medicine  Is 
restricted  and  controlled;  laws  against  quack- 
ery and  empiricism  are  enforced  without  ques- 
tion. The  sale  of  liqnor,  which  formerly  was 
a  legitimate  business,  and  which  the  citizen 
had  a  right  to  enter  into  as  he  did  any  other 
business,  without  any  restrictions,  has  now 
become  subject  to  the  control  of  the  state,  or 
to  actual  prohibition  at  the  will  of  the  state. 
The  changing  conditions  of  society  bare  made 
an  imperative  call  upon  the  state  for  the  ex- 
ercise of  these  additional  powers,  and  the  wel- 
fare of  society  demands  tiiat  the  state  should 
assume  these  powers,  and  it  Is  the  duty  of 
the  court  to  sustain  them  whenever  It  is  found 
that  they  are  based  upon  the  idea  of  the  pro- 
motion and  protection  of  society. 

We  think  no  constitutional  right  Is  invaded 
by  this  law,  and  the  case  will  be  reversed,  with 
Instructions  to  overrule  the  demurrer  to  the 
complaint 

RBAVIS,  O.  J.,  and  ANDERS,  MOUNT, 
PULLERTON,  and  WHITE,  JJ.,  concur. 


JORDAN  V.  CITY  OP  SEATTLE.'  * 
(Supreme  Court  of  Washington.    Sept  6, 1902.) 
APPBAI/-BT   CITIES— SUPERSEDEAS. 

1.  Under  Balllnger's  Ann.  Codes  &  St  i 
6505,  providing  that  no  bond  or  deposit  shall 
be  required  when  a  city  appeals.  Its  mere  ap- 
peal supersedes  the  judgment  and  any  execu- 
tion thereof. 

*For  opinion  on  the  merits,  see  IfLPui.  JUi^^ 
Digitized  by  VjOOy  [C 
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Appeal  from  superior  court.  King  county; 
W.  B.  Bell,  Judge. 

Action  isy  Margaret  Jordan  against  the  city 
of  Seattle.  From  an  order,  plaintiff  appeals. 
Affirmed. 

See  66  Pac.  114. 

J.  P.  Ball  and  I.  D.  McCutcheon,  for  appel- 
lant  W.  E.  Humphrey  and  Edward  Von 
Tobel,  for  respondent. 

BBAVIS,  C.  J.  On  January  2,  1902,  a  Judg- 
ment was  entered  against  respondent  city,  and 
in  favor  of  appellant,  in  the  superior  court  of 
King  county.  On  the  20th  of  January  subse- 
quently, the  Judgment  was  satisfied  by  appel- 
lant on  the  court  record,  and  a  certified  copy 
of  such  satisfaction  was  presented  to  the  city 
comptroller,  with  a  demand  that  he  issue  a 
dty  warrant  therefor.  The  comptroller  refus- 
ed to  issue  the  warrant  Application  was 
then  made  to  the  superior  court,  and  an  order 
was  obtained  on  the  24th  of  January  from  the 
court,  commanding  the  comptroller  to  Issue 
the  warrant  to  appellant  In  the  meantime 
the  respondent  city  appealed  from  the  Judg- 
ment and  applied  to  the  superior  court  to  va- 
cate its  order  requiring  the  comptroller  to  Is- 
sue the  warrant,  and  thereupon  the  order  was 
vacated. 

Appellant  assigns  as  error  the  refusal  of  the 
court  to  order  the  Issuance  of  the  warrant 
The  appeal  by  the  city  from  the  Judgment 
operates  as  a  supersedeas  of  the  Judgment 
and  any  execution  thereof  pending  the  appeal. 
CampbeU  v.  Hall  (Wash.)  69  Pac.  12.  It  Is 
there  observed:  "Section  6505,  Balllnger's 
Ann.  Codes  &  St,  provides:  'But  no  bond  or 
deposit  shall  be  required  when  the  appeal  Is 
taken  by  the  state,  or  by  a  county,  city,  town 
or  school  district  thereof.'  The  action,  al- 
though against  appellants  in  their  official  ca- 
pacity, la,  in  substance,  against  the  municipal- 
ity. The  statute  therefore  dispenses  with  the 
requisite  of  either  an  appeal  or  supersedeas 
IxHid.  The  appeal  of  the  municipality  then 
of  its  own  force  superseded  the  execution  of 
the  Judgment." 

The  order  of  the  superior  court  Is  affirmed. 

DUNBAB,  HADLKY.  MOUNT,  FULLER- 
TON,  ANDEBS,  and  WHITE,  JJ.,  concur. 


PRATHEB  V.  CITY  OF  SPOKANE. 
(Sapreme  Court  of  Washington.    Sept  2, 1902.) 

CITIES— NEOLIGENCB-BICTCLE   PATH-GOV- 
BBNMONTAL  FUNCTIONS. 

1.  A  city  not  under  any  duty  to  construct  a 
bicycle  path,  which  exercises  its  option  to  do 
10,  ia  bound  to  maintain  the  path  in  a  condition 
reasonably  safe  for  the  purpose  for  which  it  is 
intended. 

2.  In  an  action  against  a  city  for  injuries  sus- 
tained while  riding  on  a  bicycle  path  plaintiff 
claimed  the  city  negligent  in  that  there  was  a 
■harp  turn  in  the  path  at  a  point  near  a  gut- 
ter and  sidewalk,  and  defendant  contended  that, 
being  a  governmental  function,  there  was  no 
liability  for  injuries  from  the  location  of  the 


path.    Held,   that   the   contention    was   of   no 
merit. 

3.  Where  one  is  injured  owing  to  defective 
condition  of  a  bicycle  path  maintained  by  a 
city,  that  other  portions  of  the  street  were  safe 
for  bicycles  did  not  relieve  the  city  from  liabil- 
ity. 

4.  Where  there  is  a  sharp  turn  in  a  bicycle 
path  maintained  by  a  city  at  a  point  about 
four  feet  from  a  gutter  and  sidewalk,  with  no 
barrier  or  light  at  the  turn,  the  city  is  liable  to 
one  injured,  owing  to  such  condition,  while 
using  ordinary  care. 

5.  That  the  obstruction  was  not  on  the  path, 
but  without,  and  no  part  of.  It  did  not  relieve 
the  city  from  liabiUty. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Thos.  H.  Brents,  Judge. 

Action  by  L.  H.  Prather  against  the  city  of 
Spokane.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  P.  Judaon  and  A.  H.  Kenyon,  for  ap- 
pellant. C.  S.  Voorhees  and  Reese  H.  Voor- 
hees,  for  respondent 


MOUNT,  J.  Action  for  personal  injuries. 
Defendant  below  objected  to  the  introduction 
of  evidence  on  the  part  of  the  plaintiff  upon 
the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
This  objection  was  overruled,  and  defendant 
excepted.  This  ruling  of  the  court  is  the  only 
error  assigned.  The  paragraphs  of  the  com- 
plaint necessary  to  be  considered  are  as  fol- 
lows: 

"(3)  That  during  all  of  said  times,  and  for 
a  long  time  prior  thereto,  there  were  within 
said  city  a  certaht  street,  running  north  and 
south  therethrough,  called  and  known  as  'Di- 
vision Street,'  and  a  certahi  avenue  running 
east  and  west  therethrough,  called  and  known 
as  'Augusta  Avenue,'  both  of  which  said 
street  and  avenue  being  public  thoroughfares 
belonging  to  and  in  the  charge  and  control  of 
said  city. 

"(4)  That  during  all  of  said  times,  and  for 
a  long  time  prior  thereto,  the  said  city  bad 
made  and  constructed  a  certain  public  thor- 
oughfare therein,  called  and  known  as  a  'cin- 
der path,'  running  north  and  along  the  east 
side  of  said  Division  street  to  the  north  side 
of  said  Augusta  avenue  at  their  Intersection, 
and  thence  east  on  and  along  the  north  side 
of  said  Augusta  avenue,  over  and  upon  which 
cinder  path  the  said  city  invited  and  required 
all  persons  to  travel  who  might  travel  on  said 
street  or  avenue  by  means  of  bicycles,  which 
cinder  path  was  constructed  by  and  under 
the  direction  of  said  city,  and  during  all  of 
said  times,  and  for  a  long  time  prior  thereto, 
was  maintained  by  It  for  said  purpose. 

"(5)  That  during  all  of  said  times,  and  for 
a  long  time  prior  thereto,  said  cinder  path,  at 
the  place  where  the  same  turned  from  said 
street  east  onto  said  avenue,  was  carelessly, 
negligently,  and  defectively  constructed  and 
maintained  by  said  city,  and  dangerous  to 
travelers  tbereon,  in  this:  That  said  turn  was  a 
sharp  right-angle  turn,  made  within  about 
four  feet  of  where  there  existed  the  street  gut- 
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ter  and  board  sidewalk,  also  constructed  and 
maintained  by  said  city  for  a  long  time  prior 
to  all  of  said  times  mentioned  herein,  at  the 
nortb^st  corner  of  the  crossing  of  said  street 
and  said  avenue,  wbich  street  gutter  was 
abont  eight  inches  below  said  turn,  from 
which  gutter  arose  said  board  sidewalk  about 
one  foot  in  height,  both  of  which  said  gutter 
and  sidewalk  lying  immediately  north  of  said 
turn  and  In  line  with  said  cinder  path  going 
north  and  transverse  to  the  north  and  south 
line  of  said  cinder  path;  that  immediately 
upon  turning  east  at  said  place  said  cinder 
path  was  constructed  on  ground  which  arose 
to  an  elevation  of  about  eighteen  Inches  above 
said  turn,  and  thence  proceeded  east  at  that 
elevation;  that  said  cinder  path  at  said  place 
was  lower  than  the  adjacent  parts  thereof, 
and  dim  and  indistinct,  and  on  account  of 
said  construction  and  maintenance  of  said  cin- 
der path,  curb,  and  gutter  in  the  manner  and 
under  the  condition  hereinbefore  described  the 
use  of  said  cinder  path  was  dangerous  and 
unsafe,  and  a  person  traveling  north  there- 
on by  bicycle  at  any  time  In  the  dark  of  an 
evening  could  not  see,  or  know  from  its  ap- 
pearance, that  there  was  a  turn  in  said  cinder 
path  at  said  place,  nor  see  or  know  of  said 
street,  gutter,  or  sidewalk  tteyond,  and  would 
be  in  danger  of  riding  on  past  said  turn  into 
said  gutter,  and  against  said  sidewalk. 

"(6)  That  during  all  of  said  times,  and  for 
a  long  time  prior  thereto,  to  wit,  for  the  pe- 
riod of  six  months,  the  said  city  negligently 
and  carelessly  failed,  neglected,  and  refused 
to  repair,  remedy,  or  In  any  wise  to  correct 
said  defective,  dangerous,  and  unsafe  condi- 
tions of  said  curb,  gutter,  and  cinder  path  so 
constructed  and  maintained  by  it  as  afore- 
said, and  carelessly  and  negligently  failed, 
neglected,  and  refused  to  place  or  maintain 
any  barrier,  sign,  light,  or  other  means  at 
said  turn  or  elsewhere  to  show  or  notify  trav- 
elers on  said  cinder  path  where  said  turn  was, 
or  to  protect  such  travelers  from  injury  on  ac- 
count of  said  dangers  and  defects  by  running 
Into  said  street  gutter  and  against  said  side- 
walk, and  that  because  thereof,  prior  to  the 
Injury  to  this  plaintiff  herein  recited,  a  great 
number  of  other  persons  had  been  Injured  at 
the  same  place  and  In  a  similar  manner,  and 
that  because  of  said  long  continuance  of  said 
defective,  dangerous,  and  unsafe  conditions  of 
said  curb,  gutter,  and  cinder  path,  and  the 
occurrence  of  said  injuries  to  other  persons, 
defendant  had  notice  of  said  defective,  dan- 
gerous, and  unsafe  conditions,  and  ought  to 
have  known  thereof. 

"(7)  That  on  the  3d  day  of  November,  1899, 
at  about  six  o'clock  p.  m.,  it  then  being  dark, 
plaintiff  was  rightfully  traveling  en  said  cin- 
der path  on  a  bicycle,  going  north  to  his  home 
In  said  city,  having  no  knowledge  or  notice 
of  any  kind  of  any  of  said  defects  In  or  negli- 
gent construction  of  said  cinder  path,  or  said 
curb  or  gutter,  or  any  danger  therefrom,  and 
on  account  of  said  negligent  and  defective 
construction  of  said  cinder  path,  and  through 


and  because  of  the  defective  and  negligent 
construction  of  said  curb  and  gutter,  and 
through  and  because  of  defendant's  negligence 
in  leaving  said  curb  and  gutter,  constructed, 
as  hereinbefore  described,  close  to  and  in  the 
line  of  said  cinder  path,  as  hereinbefore  set 
forth,  and  through  and  because  of  defendant's 
neglect,  failure,  and  refusal  to  repair,  remedy, 
and  correct  said  defective,  dangerous,  and  un- 
safe condition  of  said  curb,  gutter,  and  cin- 
der path,  as  herehibefore  set  forth,  and 
through  and  because  of  defendant's  said  neg- 
ligence in  failing  to  place  or  maintain  proper 
or  any  such  signs,  barriers,  lights,  or  other 
means  of  protection  at  said  turn  In  said  path, 
plaluUGF  rode  his  said  bicycle  into  said  street 
gutter  and  against  said  board  sidewalk,  throw- 
ing him  with  great  violence  upon  and  against 
said  sidewalk,  striking  his  head  violently 
thereon,  greatly  bruising  and  cutting  his  head 
and  face,  causing  injury  to  plaintiff's  brain 
and  nervous  system,  paralyzing  the  optic 
nerve  of  his  right  eye  so  as  to  cause  atrophy 
of  said  optic  nerve  and  blindness  of  said  right 
eye,  badly  wrenching  and  spraining  his  left 
wrist  and  elbow,  and  causing  him  great  and 
permanent  general  physical  weakness.  That 
on  account  of  said  fall  plaintiff  suffered  great 
physical  and  mental  pain  and  anxiety.  That 
plaintiff's  left  arm  has  only  partly  recovered 
from  said  wrenching  and  spraining.  That 
plfUntifTs  right  eye  has  become  practically 
permanently  blind." 

The  negligence  here  alleged  Is:  First,  lo 
the  construction  and  maintenance  of  a  dan- 
gerous way;  and,  second,  negligence  in  fail- 
ure to  repah:,  remedy,  or  correct  the  danger 
by  constructing  a  barrier,  sign,  light,  or  other 
means,  so  as  to  notify  travelers  of  the  danger. 
It  is  fii-st  argued  by  the  appellant  that  the- 
city  was  not  required  to  construct  these  bicy- 
cle paths;  that  it  was  optional  with  the  city 
to  do  so  or  not,  as  It  chose;  and  that,  there- 
fore, the  liability  arising  from  a  mandatory 
duty  is  not  Imposed  upon  the  appellant  Con- 
ceding this  to  be  the  rule,  it  does  not  apply 
In  this  case,  because  It  Is  alleged  that  the- 
path  was  constructed.  The  city  having  exer- 
cised its  option  to  construct  the  path,  the  same 
rules  must  apply  to  the  method  and  care  In 
the  construction  and  maintenance  as  appllea 
where  there  Is  a  duty  imposed  by  law,  viz.,  to- 
so  construct  and  maintain  the  path  or  street 
or  walk  that  the  same  may  be  reasonably 
safe  for  the  ordinary  use  for  which  It  was 
intended.  Sutton  v.  City  of  Snohomish,  11 
Wash.  24,  39  Pac.  273,  48  Am.  St.  Rep.  817; 
Lorence  v.  City  of  Ellensburgh,  13  Wash.  341, 
43  Pac.  20,  52  Am.  St.  Rep.  42;  Taake  v.  City 
of  SeatUe,  18  Wash.  178.  61  Pac.  3C2;  Rowe 
V.  City  of  Ballard.  19  Wash.  1,  52  Pac.  321; 
White  V.  City  of  Ballard,  19  Wash.  284,  53 
Pac.  159. 

It  Is  next  argued  that  the  action  is  not  bas- 
ed upon  any  defects  In  the  construction  of  the 
path,  but  that  the  negligence  consists  In  the 
location  of  the  path  at  a  sharp  turn  near  the 
curb,  the  sidewalk,  and  gutter,  and  that  tbls  Is 
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a  governmental  duty,  for  wblch  no  action  can  i 
be  maiiitaiued  for  damages  sustained  by  rea- 
BOD  of  the  location  of  the  Improvement  upon 
the  street.  But  this  court  said  in  Sutton  t. 
City  of  Soobomisb,  supra:  "In  tbe  first  place, 
we  are  of  tbe  opinion  tbat  tbe  laying  out,  re 
pairing,  and  controlling  of  streets  by  a  char 
tered  municipal  corporation  does  not  call  forth 
tbe  exercise  of  strictly  governmental  func- 
tions. •  •  •  But  tbe  duty  to  keep  streets 
in.  repair  is  a  municipal  or  ministerial  duty, 
for  a  breach  of  which  an  action  will  lie  In  fa- 
vor of  a  party  Injured  thereby.  City  of  Den- 
ver V.  Dunsmore,  7  Colo.  328,  3  Pac.  705.  In 
tbe  second  place,  we  think  tbat  where,  as 
here,  a  city  has  exclusive  control  and  manage- 
ment of  Its  streets,  with  power  to  raise  mon- 
ey for  their  construction  and  repair,  a  duty 
(when  DJt  expressly  Imposed  by  charter) 
arises  to  the  public  from  the  character  of  the 
powers  granted  to  keep  Its  streets  In  a  rea- 
sonably safe  condition  for  use  In  tbe  ordinary 
modes  of  travel,  and  that  It  Is  liable  to  re- 
spond In  damages  to  those  injured  by  a  neg- 
lect to  perform  such  duty.  There  is  undoubt- 
edly a  want  of  harmony  among  tbe  decisions 
of  the  courts  upon  this  question,  but  we  be- 
lieve the  decided  weight  of  authority,  as  well 
as  sound  reason,  is  in  favor  of  the  view 
above  expressed."  This  rule  has  been  follow- 
ed by  this  court  In  the  cases  cited  supra.  It 
follows,  therefore,  that  if  the  path  In  ques- 
tion was  so  constructed  as  to  be  unsafe  for 
the  ordinary  travel  for  which  It  was  intended, 
the  city  is  liable  to  one  who  Is  injured  using 
It  in  the  ordinary  way  and  not  negligent 
himself. 

It  is  also  argued  that  tbe  complaint  shows 
that  the  streets  themselves  were  safe  and 
unobstructed  for  the  use  of  vehicles;  tbat  a 
bicycle  Is  a  vehicle;  and  that  tbe  respond- 
ent was  not  obliged  to  travel  the  path,  but 
may  have  used  the  street  without  injury. 
This  may  be  conceded,  and  yet  it  does  not 
relieve  the  city  from  liability.  When  the 
city  constructed  tbe  cinder  path,  and  "invited 
and  required  all  persons  who  might  travel  on 
said  street  or  avenue  by  means  of  bicycles'' 
to  go  over  and  upon  tbe  path,  persons  so  trav- 
eling had  a  right  to  assume  that  the  same 
was  safe  for  the  use  of  bicycles  in  tbe  ordi- 
nary way.  Taake  v.  City  of  Seattle,  16 
Wash.  90,  47  Pac.  220;  Id.,  18  Wash.  178, 
51  Pac.  3C2.  The  fact  tbat  other  parts  of 
the  street  were  safe  for  bicycles  would  not 
relieve  tbe  city  from  liability  where  It  bad 
Invited  a  particular  kind  of  vehicle  to  go  up- 
on this  particular  way.  The  way  must  be 
made  reasonably  safe  for  the  vehicle  for 
which  it  is  designed.  A  street  may  be  safe 
for  pedestrians,  but  where  a  sidewalk  is  pro- 
vided therefor  pedestrians  may  go  upon  the 
walk,  and  assume  It  to  be  safe.  So,  also,  a 
sidewalk  may  be  safe  for  wagons  and  other 
vehicles,  but  where  a  street  Is  provided  there- 
for they  may  assume  the  street  Is  safe,  and 
go  upon  the  way  provided.  Tbe  same  is  also 
true  of  a  path  erected  for  bicycles.    For  an 


Injury  resulting  in  either  case  from  a  danger- 
ous way  negligently  constructed  or  maiutaln- 
ed  the  municipality  Is  liable.  Rowe  v.. City 
of  BaUard,  19  Wash.  1,  52  Pac.  321. 

It  Is  alleged  in  the  complaint  at  paragraph 
5  that  "said  cinder  path,  at  tbe  place  where 
tbe  same  turned  from  said  street  east  onto 
said  avenue,  was  carelessly,  negligently,  and 
defectively  constructed  and  maintained  by 
said  city,  and  dangerous  to  travelers  there- 
on. In  this:  That  said  turn  was  a  sharp 
right-angle  turn  made  within  about  four  feet 
of  where  there  existed  the  street  gutter,  and 
board  sidewalk,  also  constructed  and  main- 
tained by  said  city,  •  •  •  which  street 
gutter  was  about  eight  inches  below  said 
turn,  from  which  gutter  arose  said  board 
sidewalk  about  one  foot  In  height,  •  •  • 
and  on  account  of  said  construction  and  main- 
tenance of  said  cinder  path,  curb,  and  gutter 
*  *  *  the  use  of  said  cinder  path  was  dan- 
gerous and  unsafe,  and  a  person  traveling 
north  thereon  by  bicycle  at  any  time  in  the 
dark  of  an  evening  could  not  see,  or  know 
from  Its  appearance,  that  there  was  a  turn 
in  said  cinder  path  at  said  place."  By  the 
sixth  paragraph  It  is  alleged  that  the  city 
had  notice  of  the  dangerous  and  unsafe  con- 
ditions, and  neglected  to  repabr  or  remedy  tbe 
same,  or  to  maintain  any  barrier,  sign,  light, 
or  other  means  to  notify  travelers  of  the  dan- 
ger. In  Rowe  T.  City  of  Ballard,  19  Wash. 
1,  52  Pac.  321,  this  court  said:  "And  we 
know  of  no  law  which  will  allow  a  city  to 
dig  an  excavation  or  to  establish  or  make 
any  pitfall  within  Its  corporate  limits,  and 
maintain  the  same  without  guards  or  wam-i 
ings  of  any  kind  to  the  traveling  public,  with- 
out being  held  responsible  In  damages  to  the 
parties  who,  without  fault,  fall  Into  the  same, 
even  though  such  streets  may  not  have  been 
formerly  graded."  But  it  is  said  the  com- 
plaint shows  tbat  tbe  obstructions  complain- 
ed of  were  not  located  upon  tbe  path,  but 
were  outside  thereof,  and  were  of  them- 
selves necessary  and  proper.  In  Alger  v.  City 
of  Lowell,  3  Allen,  402,  the  court  says:  "The 
true  test,  on  the  contrary,  is  not  whether  the 
dangerous  place  is  outside  of  tbe  way,  or 
whether  some  small  strip  of  ground  not  In- 
cluded in  the  way  must  be  traversed  In  reach- 
ing tbe  danger,  but  whether  there  is  such  a 
risk  of  a  traveler,  using  ordinary  care.  In 
passing  along  the  street,  being  thrown  or  fall- 
ing Into  the  dangerous  place,  that  a  railing  is 
requisite  to  make  the  way  itself  safe  and 
convenient."  In  Davis  v.  Hill,  41  N.  H.  329, 
tbe  court  says:  "It  seems  entirely  clear,  up3n 
the  authorities,  tbat  the  want  of  a  sufficient 
railing,  barrier,  and  protection  to  prevent 
travelers  passing  upon  a  highway  from  run- 
ning into  some  dangerous  excavation  or  pond. 
or  against  a  wail,  stones,  or  other  danger- 
ous obstruction  without  tbe  limits  of  the 
road,  but  In  tbe  general  direction  of  tbe  trav- 
el thereon,  may  properly  be  alleged  as  a  de- 
fect in  the  highway  Itself."  See.  also.  Palm- 
er v.  Inhabitants  of  Andorer,  2  Cush.^QOO; 
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Hlgert  ▼.  City  of  Greencftstle,  43  Ind.  574. 
From  the  foregoing  role  k  follows  that,  If  the 
city  was  maintaining  a  dangerous  and  un- 
safe path  for  bicycles,  which  it  invited  to  go 
upon  the  path,  with  knowledge  and  notice 
of  the  danger,  and  neglected  to  remedy  the 
same,  and  to  place  and  maintain  any  bar- 
rier, sign,  or  other  means  to  notify  trarelers 
of  the  danger,  the  city  is  liable  to  one  who  is 
Injured,  using  ordinary  care,  while  traveling 
thereon,  and  the  complaint  therefore  states 
a  cause  of  action. 

The  facts  that  the  respondent  was  travel- 
ing thereon  in  the  nighttime,  or  without  a 
light,  or  that  he  was  riding  carelessly  and 
negligently,  or  that  he  knew  of  the  danger, 
or  that  he  might  have  seen  and  avoided  it, 
are  all  facts  which  do  not  appear  in  the  com- 
plaint, but  which  were  proper  to  be  set  up 
in  defense,  and  which  the  Jury,  under  proper 
instruction,  were  required  to  pass  upon,  and 
which  we  presume  were  set  up  and  properly 
passed  upon,  because  no  question  Is  raised 
or  can  be  considered  on  this  appeal  except 
the  one  already  considered. 

For  the  reasons  stated,  the  Judgment  is  af- 
firmed. 

REAVIS,  C.  J.,  and  HADLBY,  ANDERS, 
WHITE,  and  DUNBAR,  JJ.,  concur. 


O'TOOLB  V.  FAULKNER." 
(Supreme  Court  of  Washington.    Sept.  2, 1902.) 

TRUSTEE— LIABILITY  FOR  NEaUOBNCB  OF 
EMPLOYE. 

1.  The  holder  of  the  legal  title  to  a  street 
railway,  who  has  executed  an  agreement  ac- 
knowledging that  he  bought  it  as  the  agent  of, 
and  in  trust  for,  aud  with  the  money  of  a 
committee,  and  coTenantiDg  to  bold  it  as  the 
agent  of  and  in  trust  for  said  committee,  and 
to  manage  it  exactly  according  to  the  orders 
and  instructions  of  the  committee,  without  fur- 
ther compensation  than  bis  salary  as  boolc- 
keeper,  and  to  convey  it  on  request  of  the  com- 
mittee, is  not  a  mere  agent,  but  a  trustee  for 
the  committee,  so  that  he  is  responsible  for 
the  negligence  of  a  motorman. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  O.  V.  Linn,  Judge. 

Action  by  Margaret  O'Toole,  Individually 
and  as  executrix  of  R  O'Toole,  deceased, 
against  !■.  B.  Faulkner.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Reversed. 

G.  C.  Israel  and  Vance  &  Mitchell,  for  ap- 
pellant. T.  N.  Allen  and  Troy  &  Falknor,  for 
respondent 


DUNBAR,  J.  This  Is  an  action  for  dam- 
ages against  the  respondent  by  reason  of  per- 
sonal Injuries  alleged  to  have  been  sustained 
by  the  appellant  through  the  alleged  negli- 
gence and  careless  handling  of  a  street  car 
on  the  streets  of  the  city  of  Olympia  by  a 
motorman  in  charge  of  the  same  employed 

?  1.  See  Carriers,  vol.  9,  Cent  Dig.  |  1243. 
•Rehearing  denied  October  9,  1902. 


by  the  respondent,  the  alleged  trustee  and 
operator  of  said  street  car  line.    The  allega- 
tion of  the  complaint  is  to  the  effect  that  at 
tne  time  of  the  accident  the  said  trustee  was 
the  owner  in  trust  and  In  sole  pjssession  of 
all  of  the  cars,  wires,  poles,  machinery,  and 
electric  plant  connected  therewith  and  neces- 
sary for  the  operation  of  said  railway.    An- 
swering this  paragraph  of  the  complaint,  re- 
spondent alleges:    That  whatever  connection 
he  had  with  the  operation  of  said  street  car 
line  referred  to  in  said  plaintiff's  complaint 
was  imder  and  by  virtue  of  an  agreement  In 
writing,  a  copy  of  which  is  hereto  attached 
to  said  answer,  and   marked  "Exhibit  A." 
The  said  exhibit  is  as  follows:    "Know  all 
men   by   these   presents,   that   I,   Lester   B. 
Faulkner,  of  Olympia,  in  the  county  of  Thurs- 
ton, state  of  Washington,  hereby  acknowledge 
and  declare  that  I  bid  for  the  purchase  of  the 
property,  plant,  and  franchise  and  assets  of 
the  Olympia  Light  and  Power  Company  at 
the  sale  thereof  made  on  the  eighth  day  of 
July,  1897,  In  pursuance  of  the  decree  of  the 
U.  S.  Circuit  Court  for  the  district  of  Wash- 
ington,  Western  division,   Nhith   circuit.    In 
the  cause  of  equity  No.  345,  American  Loan 
and  Trust  Company  vs.  Olympia  Light  and 
Power  Company,  as  the  agent  of  and  in  trust 
for   the   committee   of   bondholders   of   said 
Olympia  Light  aud  Power  Company,  consist- 
hig  of  Hazard  Stevens,  Frank  W.   Wildes, 
John  F.  Souther,  N.  W.  Jordan,  all  of  Boston, 
In  the  commonwealth  of  Massachusetts,  and 
of  which  committee  Hazard  Stevens  is  chair- 
man.    And  I  further  acknowledge  and  de- 
clare that  the  money  and  bonds  paid  for  said 
property  were  and  are  the  proper  money  and 
bonds  of  said  committee;    and  in  considera- 
tion of  the  terms  and  of  one  dollar  to  me 
paid   by  said    Hazard   Stevens,   chairman,    I 
hereby  covenant,  promise,  and  agree  to  hold 
said  property  as  the  agent  of  and  in  trust 
for  said  committee  to  manage,  and  admin- 
ister the  same  and  operate  the  plant  exactly 
according  to  the  orders  and  Instructions  of 
said  committee,  and  without  further  or  addi- 
tional compensation  than  my  salary  as  book- 
keeper, and  to  deed,  convey,   transfer,   and 
relinquish  the  possession  of  all  and  singular 
said  property,  plant,  franchise,  and  assets  of 
every  name  and  nature  to  such  persons,  firms, 
or  corporations  as  may  be  designated  by  said 
committee.  Immediately  upon  its  written  re- 
quest signed  by  its  chairman  or  a  majority 
of  the  members,  without  any  delay  or  eva- 
sion.    In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  3d  day  of  Au- 
gust 1897.      [Signed!     Lester  B.  Faulkner." 
To  this  affirmative  defense  appellant  demur- 
red upon  the  ground  that  the  matters  there- 
in set  forth  did  not  constitute  any  defense  to 
plaintiff's  action.     Said  demurrer  was  over- 
ruled by   the  trial  court.     Exceptions   were 
taken  by  the  appellant  to  the  rulings,  and, 
the  appellant  refusing  to  further  plead,  and 
electing   to   stand   upon    the   demurrer,    the 
court  dismissed  the  action.     From  such  or- 
Digitized  by  VjOOQTC 


Wash.) 


NORTHWESTERN  S.  S.  CO.  v.  DEXTER  HORTON  A  CO. 


ders  and  Judgment  appellant  brings  tills  ap- 
peal. 

The  sole  question  on  this  branch  of  the 
case  Is  whether  respondent,  Faulkner,  under 
the  agreement  set  forth,  was  an  agent  or 
trustee  of  the  street  car  company.  It  is  the 
contention  of  the  respondent  that  be  was 
simply  an  agent,  because  he  was  not  In  un- 
limited control,  and  that,  therefore,  being 
an  agent,  he  was  not  responsible  for  the  neg- 
ligent acts  of  the  motorman.  None  of  the 
cases  cited  by  either  respondent  or  appellant 
are  exactly  in  point,  though  It  is  well  settled 
that  a  trustee  is  liable  whenever  he  exercises 
actual  control;  and  we  think,  from  the  agree- 
ment in  this  case,  that  the  respondent  was 
'  io  control  of  the  operation  of  the  street  car 
line.  It  is  true  tliat  he  was  in  no  sense  the 
teal  owner,  as  shown  by  the  agreement 
The  committee  was  the  owner;  but  his  pur- 
chase was  in  trust  for  the  committee,  and  his 
agreement  was  to  hold  said  property  in  trust 
(or  said  committee,  and  to  manage  and  ad- 
minister the  same.  He  was  the  legal  owner 
of  the  property  in  possession,  and  was  op- 
erating it  for  the  benefit  of  the  cestui  que 
trust.  It  seems  to  us  that  this  constitutes  ex- 
actly, under  the  law,  a  trustee.  He  was  op- 
erating a  public  franchise  as  the  legal  owner. 
Street  car  companies  must  be  operated  by 
gome  one  who  is  responsible.  The  commit- 
tee was  not  responsible,  and  the  responsibil- 
ity must  rest  upon  the  operator,  who  is  the 
legal  owner  of  the  property.  Neither  public 
policy  nor  the  plainest  principles  of  right  will 
permit  this  responsibility  to  be  evaded.  It 
is  true  that  the  appellant.  In  his  agreement, 
promised  to  operate  the  plant  exactly  accord- 
ing to  the  orders  and  Instructions  of  said  com- 
mittee, and  without  further  or  additional 
compensation  than  his  salary  as  bookkeeper, 
and  to  deed,  convey,  transfer,  and  relinquish 
the  possession  of  the  property  upon  its  wrlt- 
tm  request,  signed  by  its  chairman,  or  a 
majority  of  the  members,  without  any  delay 
or  evasion.  But  this  was  simply  one  of  the 
stipulated  conditions  under  which  be  operat- 
ed, and  as  long  as  he  performed  the  condi- 
tions he  was,  nevertheless,  the  trustee  of  the 
committee,  and  the  violation  of  this  condi- 
tion would  have  simply  been  cause  for  his 
removal  and  grotmds  for  compelling  him' to 
convey,  transfer,  and  relinquish  possession 
•f  the  property  upon  the  demand  of  the  com- 
mittee. But  this  transfer  and  relinquish- 
ment of  iMssession  had  not  been  made  at  the 
time  of  the  accident,  nor  had  it  been  demand- 
ed by  the  committee  in  any  manner  what- 
ever, Bo  that  the  respondent  was  as  much  a 
trustee  of  the  company  as  he  would  have 
been  had  not  this  provision  for  the  transfer 
and  relinquishment  been  Inserted  to  the  agree- 
ment The  agreement  was  to  turn  over  at 
some  future  time,  under  certain  conditions; 
but  at  this  particular  time  this  part  of  the 
agreement  had  not  been  complied  with,  and 
no  demand  for  such  performance  had  been 
made.    Being  the  legal  owner,  and  operating 


the  road,  he  stood  in  relation  of  master  to 
the  motorman.  And  It  Is  well  settled  that  a 
trustee  is  responsible  for  tortious  acts  of  a 
servant,  while  the  beneficiary  of  the  trust  ia 
not.  Every  trusteeship  has  necessarily  with 
In  Its  duties  some  element  of  agency,  but  an 
agency  need  not  necessarily  have  any  ele- 
ment of  a  trusteeship;  and  the  fact  that  the 
respondent  agreed  to  devest  himself  of  the 
legal  title  and  of  the  possession  of  the  prop- 
erty at  some  future  time,  and  upon  contin- 
gencies expressed  in  the  agreement,  does  not 
In  the  least  strip  him  of  his  true  office,— that 
of  a  trustee.  The  fact  that  the  trusteeship 
was  afterwards  relinquished,  and  the  prop- 
erty passed  into  other  hands,  does  not  have 
any  bearing  upon  the  proposition  under  dis- 
cussion. 

It  is  insisted  by  the  respondent  In  his 
brief  that  the  complaint  in  this  case  does  not 
state  a  cause  of  action,  for  the  reason  that 
it  shows  contributory  negligence  on  the  part 
of  the  plaintiff,  Margaret  O'Toole,  and  her 
hnsband.  It  is  contended  by  the  respondent 
that,  this  question  not  having  been  raised  in 
the  lower  court,  it  is  too  late  to  raise  It  here; 
but  the  statute  specially  provides  that  the 
question  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion may  be  raised  for  the  first  time  in  this 
conrt  But,  considering  the  question  properly 
raised,  and  without  specially  reviewing  the 
complaint  in  that  particular,  which  is  long, 
and  exceedingly  circumstantial  in  its  allega- 
tions and  narrations,  we  are  all  of  the  opin- 
ion that  under  the  universal  rulings  of  this 
court  it  is  sufficient  in  that  respect 

The  Judgment  will  therefore  be  reversed, 
with  instructions  to  sustain  plaintlfTs  demur- 
rer, to  defendant's  affirmative  answer. 

REAVIS,  C.  J.,  and  WHITE,  ANDERS, 
MOUNT,  and  HADLEY,  JJ.,  concur. 


NORTHWESxERN  S.  S.  CO.  v.  DEXTER 
HORTON  &  CO.  et  al. 

(Supreme  Court  of  Washington.    Sept  3,  1902.) 

DBCBIT— FRAUDTTLENT    REPRESBNTATIONS- 
KNOWLEDQE— PLBADINO. 

1.  As  false  representations,  to  authorize  an 
action  of  deceit  must  have  been  made  with 
knowledge  of  their  falsity,  or  positively  or 
recklessly  without  knowledge,  a  complaint 
merely  alleging  that  defendant  represented  to 
and  assured  plaintiff  that  a  prospective  pur- 
chaser was  of  high  GuaDcial  responsibility,  and 
owned  property  worth  fSOO.OOO,  whereas  he 
was  of  little  financial  responsibility  and  ins<ri- 
vent,  is  insufficient 

Appeal  from  superior  court.  King  county; 
Geo.  Meade  Emory,  Judge. 

Action  by  the  Northwestern  Steamship 
Company  against  Dexter  Horton  &  Co.,  a 
corporation,  and  another.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

t  L  See  Fraud,  vol.  28,  Cent  Dlg<  | 
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Greene  &  Orlfflths  and  Pfles,  Don  worth  & 
Howe,  for  appellant.  Peters  &  Powell,  for 
respondents. 

REAVIS,  0.  J.  Action  to  recover  damages 
alleged  by  plaintiff  for  false  representations 
by  defendants  of  the  solvency  of  a  third  per- 
son. The  plaintiff  Is  a  corporation,  and  own- 
ed a  steamship.  Defendant  Latimer  is  the 
president  of  the  plaintiff  corporation,  and  ia 
also  manager  of  the  defendant  bank,  a  cor- 
poration. The  complaint  alleges.  In  sub- 
stance, that  the  estate  of  one  Jackson  was  a 
stockholder,  owning  a  majority  of  the  capital 
stock  In  plaintiff  corporation,  and  that  said 
estate  was  Indebted  to  the  defendant  bank 
in  a  large  snm,  and  that  the  bank  held  the 
stock  owned  by  said  estate  as  collateral  se- 
curity for  the  payment  of  said  indebtedness, 
and  that  said  estate  was  otherwise  unable  to 
pay  such  indebtedness;  that  the  defendants 
desired  that  plaintiff  sell  the  said  steamship 
named  George  B.  Starr  to  one  Shirk  for  the 
snm  of  about  $12,000,  so  that  the  capital 
stock,  so  held  by  defendant  bank  as  collateral 
security,  should  be  made  valuable,  and  the 
bank  receive  the  proceeds  of  such  sale,  to  be 
applied  in  payment  of  the  indebtedness  of 
said  estate  to  the  bauk;  that  the  plaintiff  was 
unwiUhig  to  sell  the  steamship,  and  to  cred- 
it a  large  portion  of  the  purchase  price  to 
Shirk,  without  security  for  the  i>ayment 
thereof;  that  thereupon,  in  order  to  induce 
said  sale  to  Shirk,  defendants  made  repre- 
sentations as  to  the  solvency  and  ability  of 
said  Shirk  to  pay  such  purchase  price.  The 
allegations  relative  to  such  inducement  and 
representations  are  then  stated  as  follows: 
"That  thereupon,  and  in  order  to  obviate  and 
do  away  with  every  such  objection  and  re- 
fusal, said  defendants,  and  each  of  them, 
positively,  at  or  about  the  time  of  the  execu- 
tion and  delivery  of  said  paper  writings,  and 
before  such  execution  and  delivery,  represent- 
ed to  and  assured  this  plaintiff  that  said 
Shirk  was  of  high  financial  responsibility  and 
of  great  wealth,  and  owned  and  possessed 
real  and  personal  estate  of  great  value,  to 
wit,  of  the  value  of  eight  hundred  thousand 
dollars  and  upwards,  and  that  they  knew  the 
said  Shirk  to  be  a  man  of  great  means,  and 
amply  good  for  said  sums,  and  that  there- 
fore said  paper  writings,  each  with  his  sig- 
nature thereto  and  his  delivery  thereof,  were, 
and  each  of  them  was,  adequate  and  suffi- 
cient security  and  guaranty  that  all  things 
and  matters  therein  agreed  by  him  to  be  per- 
formed or  paid  would  be  performed  and  paid 
as  therein  by  him  agreed,  and  thereupon,  by 
said  representations  and  assurances,  this 
plaintiff,  having  no  knowledge  nor  informa- 
tion to  the  contrary,  and  reasonably  relying 
in  good  faith  upon  said  representations  and 
assurances  as  true,  was  then  Induced  to  be- 
lieve, and  did  believe,  that  said  paper  writ- 
ings, with  the -signature  of  said  Shirk  there- 
to, and  with  his  delivery  thereof  to  plaintiff, 
were  so  adequate  and  sufficient,  and,  so  rely- 


ing and  believing,  and  on  or  about  the  7tb 
day  of  February,  189S,  consummated  said 
sale  to  said  Shirk,  and  delivered  to  said  Shirk 
said  agreement,  and  put  said  Shirk  in  posses- 
sion of  said  vessel,  etc.,  as  such  purchaser, 
and  accepted  from  said  Shirk  said  agreement 
and  said  promissory  note  in  evidence  of  said 
sale,  whereas.  In  truth  and  in  fact,  said  rep- 
resentations and  assurances,  and  every  one 
of  them,  was  then  and  at  all  times  false  and 
untrue.  In  this:  that  the  said  Shirk  then  and 
at  all  times  was  of  very  little  and  insufficient 
or  no  financial  responsibility  In  the  premises, 
and  was  not  a  man  of  any  wealth,  and  was 
of  littie  or  no  means,  and  was  taisoivent,  and 
said  promissory  note  which  was  by  him  sign- 
ed and  delivered  to  this  plaintiff  was  there- 
fore of  no  security  and  guaranty  at  all  to- 
this  plaintiff  for  the  payment  or  performance 
by  said  Shirk  of  any  purchase  price  of  mon- 
ey, or  anything  therein  agreed  by  him  to  be 
paid  or  performed,  and  was  wholly  uncollecti- 
ble and  valueless."  Damages  are  demand- 
ed for  the  false  representations.  A  general 
demurrer  was  sustained  to  the  complaint, 
and,  the  plaintiff  standing  on  the  complaint. 
Judgment  was  given  for  defendants. 

The  error  assigned  is  the  ruling  upon  the 
demurrer.  The  objection  to  the  complaint  is 
that  no  fraud  or  deceit  is  charged  against  de- 
fendants. There  does  not  seem  to  be  mucb 
conflict  over  the  legal  principles  controlling 
the  action.  The  general  rule  Is  very  well 
stated  in  14  Am.  &  Bng.  Bna  Law  (2d  Ed.> 
85:  "And  the  general  rule  is  that  a  false  rep- 
resentation of  a  material  fact,  though  It  may 
be  made  with  the  Intention  that  it  shall  be 
acted  upon  by  the  person  to  whom  it  is  made, 
and  though  it  may  be  acted  upon  by  him  to 
bis  damage,  is  not  a  fraudulent  representa- 
tion, unless  It  is  made  with  an  actual  fraudu- 
lent intent,  or  under  circumstance's  from 
which  a  fraudulent  Intent  may  be  Implied.  A 
fraudulent  intent  as  will  be  shown  In  the 
course  of  this  section.  Includes  knowledge 
that  the  representation  Is  false,  and  an  in- 
tent that  it  shall  deceive.  The  reasons  upon 
which  this  rule  is  based  are  that  In  contem- 
plation of  law  there  can  be  no  fraud  without 
moral  delinquency,'  or,  in  other  words,  that 
there  is  no  actual  fraud  which  is  not  also- 
moral  fraud,'  and  that  a  party  may  protect 
himself.  If  he  sees  fit  to  do  so,  by  a  warranty 
which  will  cover  innocent,  as  well  as  fraudu- 
lent, misrepresentations."  And  further  of  the 
action  of  deceit  it  Is  said  (Id.  86):  "By  the 
overwhelming  weight  of  authority,  in  order  to 
render  a  person  liable  for  false  representa- 
tions in  an  action  of  deceit  it  must  be  shown 
that  he  made  the  represents tious  scienter, — 
that  is,  either  with  actual  knowledge  of  their 
falsity,  or  under  such  circumstances  that  the 
law  will  Imply  or  Impute  knowledge,  as  In 
the  case  of  reckless  statements,  without 
knowledge  whether  they  are  true  or  false; 
representations  made  for  a  fraudulent  pur- 
pose, though  without  actual  knowledge  of 
their  falsity;  and  representations  accom- 
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puled  by  a  false  assumption  of  knowledge, 
express  or  Implied.  As  a  general  rule,  an  ac- 
tion of  deceit  cannot  be  maintained  If  a  false 
representation  is  made  in  tbe  honest  belief 
tbat  it  Is  true."  The  question  here  is  wheth- 
er the  scienter  is  alleged  in  tbe  complaint 
Of  this  knowledge  tbe  rule  is  stated  as  fol- 
lonrs:  "As  a  general  rule,  false  representa- 
tions not  being  fraudulent  or  actionable,  un- 
less made  with  Icnowledge  of  their  falsity,  or 
stated  as  the  truth  when  the  person  has  no 
knowledge  on  tbe  subject,  scienter  must  be 
expressly  alleged  in  a  declaration  or  com- 
plaint for  false  representation  and  deceit,  or 
specific  allegations  must  be  used  which  suffi- 
ciently import  knowledge."  8  Enc.  PI.  & 
Prac.  901.  And  it  seems  to  be  well  supported 
by  the  authority  there  noted.  It  will  be  ob- 
served tbe  complaint  avers  that  plaintiff  was 
induced  to  make  the  sale  of  the  steamship 
npon  positiTe  representations  of  tbe  solvency 
of  Shirk  by  the  defendants,  and  tbat  plain- 
tiff had  no  other  knowledge  than  tbus  obtain- 
ed; that  such  representations  were  false,  and 
plaintiff  was  injured  thereby.  It  is  apparent 
there  Is  no  direct  allegation  of  deceit  or  moral 
fraud  of  tbe  defendants.  Are  there  specific 
aOegations  which  charged  knowledge  of  the 
falsity  of  tbe  representations  made  to  the 
defendants?  For  it  is  true  that  where  specific 
facts  are  stated  from  which  fraud  necessarily 
follows  tbe  scienter  may  be  inferred.  How- 
ever, if  the  false  representations  were  not  In- 
toided  to  deceive,  or  not  made  recklessly, 
without  knowledge  of  tbehr  truth  or  falsity, 
tbe  moral  fraud,  which  is  the  gist  of  tbe  ac- 
tion, is  not  charged.  It  is  well  to  keep  in 
view  the  distinction  between  actions  upon 
false  warranties,  and  also  suits  for  rescission 
snd  relief  against  mistakes  in  equity  and  ac- 
tions for  deceit.  In  the  former  the  scienter 
may  be  immaterial,  in  the  latter  it  is  always 
material.  "In  tbe  requirement  of  a  scien- 
ter deceit  differs  from  breach  -of  warranty. 
If  a  representation  amounts  to  a  warranty, 
an  action  of  assumpsit  for  a  breach  of  war- 
ranty, or  an  action  on  the  case  for  a  false 
warranty,  express  or  Implied,  may  be  main- 
tained, whether  the  defendant  knew  tbe  rep- 
resentation was  false  or  not.  Therefore, 
when  it  is  decided  in  any  case  tliat  knowledge 
of  the  falsity  of  a  representation  Is  necessary 
to  entitle  a  i>erson  to  maintain  an  action  for 
damages,  care  should  be  taken  to  ascertain 
whether  the  action  Is  for  deceit,  or  for  breach 
of  warranty  or  false  warranty,  before  the  de- 
cision is  relied  upon  as  authority."  14  Am. 
A  Eng.  Enc.  Law  (2d  Ed.)  87.  This  distinc- 
tion Is  mentioned  \n  Sears  t.  Stinson,  3  Wash. 
«t  618,  29  Pac  205. 

Tbe  allegation  that  representations  made 
*y  defendants  relative  to  the  property  possess- 
^  by  Shirk  were  false  are  not  entirely  incon- 
-ilstent  with  the  Idea  of  moral  innocence. 
There  are  many  elements  considered  in  form- 
ing a  conclusion  when  the  solvency  of  one  Is 
in  question.  It  must  necessarily  involve  opin- 
ion, and  cannot  be  subjected  ordinarily  to 


precise  facts.  "The  rule  that  there  must  be 
an  Intention  to  deceive  applies  with  full  force, 
if  not  with  peculiar  force,  to  false  representa- 
tions as  to  the  solvency  or  credit  of  another." 
14  Am.  &  Eng.  Enc  Law  (2d  Ed.)  103.  How- 
ever, where  such  representations  are  made 
positively  or  recklessly,  and  without  knowl- 
edge, by  one  to  the  injury  of  another,  the 
fraud  consists  in  tbe  false  statement  tbat 
one  has  such  knowledge.  Tbe  objection  to 
tbe  complaint  seems  well  taken. 
The  judgment  is  aUlrmed. 

HADLEY,  A^fDERS,  WHITE,  DUNBAR, 
and  MOUNT,  JJ.,  concur. 


NOTES  et  al.  v.  COSSELMAN  et  al. 

(Supreme  Court  of  Washington.    Sept.  10, 
1902.) 

SURFACB  WATER— DIVERSION— Flow  ONTO 
NBIOHBORINQ  LAND. 

1.  An  owner  of  land  on  which  water  has  col- 
lected in  a  natural  depression  may  not,  by  tbe 
construction  of  ditches,  divert  the  water  to 
other  parts  of  his  own  land,  so  as  to  throw  It 
on  the  adjoining  lands  of  another. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  Geo.  W.  Belt,  Judge. 

Suit  by  M.  F.  Noyes  and  others  against  W. 
W.  Cosselman  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

Graves  &  Graves,  for  appellants.  Poln- 
dexter  &  Kimball,  for  respondents. 

MOUNT,  J.  Plaintiffs  are  the  owners  of 
several  tracts  of  land  comprising  about  460 
acres,  in  Spokane  county.  These  lands  are 
flat  and  level,  having  formerly  been  swamps, 
but  in  the  last  18  years  have  been  drained  by 
means  of  ditches  at  large  expense  to  the 
plalntilFs,  so  that  they  are  now  valuable  hay 
lands,  producing  annually  large  crops  of  tim- 
othy bay.  Lying  to  the  southwest  of  the 
lands  of  plaintiffs  is  a  large  marsh,  about 
three  miles  In  length,  of  varying  width,  com- 
prising about  37S  acres  of  land.  This  marsh, 
commonly  called  "Long  Lake,"  Is  in  a  natural 
depression  on  defendants'  lands,  which  are 
contiguous  to  and  adjoin  plaintiffs'  lands. 
Water  accumulates  in  this  marsh  to  a  depth 
of  from  four  Inches  to  two  feet  each  year 
from  rains  and  melted  snows,  which  fall  up- 
on an  area  of  several  square  mites  to  the 
north  and  west  This  water  bas  no  outlet 
from  the  marsh  except  at  extreme  wet  sea- 
sons, when  It  overflows  through  a  depression 
in  a  natural  barrier  on  defendants'  land,  and 
runs  off  into  a  small  pond,  also  on  defend- 
ants' lands,  and  thence  runs  off  over  the 
lands  and  through  tbe  ditches  made  by  plain- 
tiffs. At  other  seasons  of  the  year  tbe  wa- 
ters of  this  swamp  are  dissipated  by  evapora- 
tion and  percolation  until  about  the  month  of 
June,  when  tbe  lake  becomes  nearly  dry.  On 
U,e  lands  of  defcndan|a„|^,|ylje5,,r5<5n,^^ 
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Lake  and  the  pond  above  referred  to,  is  a 
natural  barrier  some  4  feet  in  height  and 
about  200  feet  wide.  There  Is  a  natural  de- 
pression in  this  barrier,  through  which  the 
water  runs  from  Long  Laice  Into  the  pond 
when  the  water  is  deepest  in  wet  seasons. 
When  plaintiffs  began  the  construction  of  the 
ditches  which  now  drain  their  lands  they  re- 
quested the  defendant  Cosselman,  who  owns 
the  greater  part  of  Long  Lake,  to  join  them, 
which  he  refused  to  do.  The  lands  of  defend- 
ants, on  wliicb  Long  Lake  is  situated,  are 
about  six  feet  higher  than  the  lands  of  plain- 
tiffs, and  the  defendants  were  engaged  In 
digging  a  ditch  and. widening  the  depression 
in  the  natural  barrier  above  referred  to,  so  as 
to  drain  the  water  from  Long  Lake,  when  this 
suit  was  begun  to  restrain  them  therefrom. 
The  lower  court  found  upon  the  trial,  we 
think  correctly,  that,  if  the  defendants  pro- 
ceed to  complete  said  ditch  as  they  Intend 
and  have  commenced,  then  the  waters  of 
Long  Lake  will  be  drahied  upon  the  lands  of 
plaintiffs,  and  will  entirely  destroy  the  crops 
of  timothy  now  growing  thereon,  and  render 
said  lands,  or  a  great  portion  thereof.  Incapa- 
ble of  cultivation  until' the  same  shall  again 
be  drained,  at  great  lal>or  and  expense. 

There  is  but  one  question  to  be  determined 
in  this  case,  namely,  have  the  defendants  the 
right  to  improve  their  property  by  draining 
this  swamp  (Long  Lake)  from  one  portion  of 
their  land  to  another,  whereby  injury  will  re- 
sult to  the  plaintiffs  U  they  do  not  take  steps 
to  protect  themselves  by  diking  or  ditching 
against  the  waters  thus  turned  upon  them? 
The  appellants  here  rely  upon  the  rule  an- 
nounced by  this  court  in  Cass  v.  Dicks,  14 
Wash.  75.  44  Pac.  113.  63  Am.  St  Rep.  859, 
which  was  a  case  where  lands  lying  along  a 
river  were  subject  to  inundation  at  times  of 
high  water  unless  protected  by  means  of 
dikes.  The  defendants  in  that  case  were 
lower  proprietors,  and  were  proceeding  to 
erect  a  large  dike  for  the  purpose  of  prevent- 
ing theU:  lands  from  being  flooded  during  ex- 
traordinary freshets.  The  plaintiffs  brought 
the  action  to  restrain  the  erection  of  the 
dikes  upon  the  ground  that  the  same  would 
prevent  seepage,  surface  water,  and  overflow 
from  flowing  from  their  premises,  as  It  was 
accustomed  to  do,  and  thus  destroy  their  crops 
and  render  their  farm  valueless.  This  court, 
passing  upon  the  question  there  presented, 
said:  "The  courts  of  some  of  the  states  have 
adopted  the  rule  of  the  civil  law,  by  virtue  of 
which  a  lower  estate  is  held  subject  to  the 
easement  or  servitude  of  receiving  the  flow 
of  surface  water  from  the  upper  estate.  Un- 
der that  rule  it  is  clear  that  the  flow  of  mere 
surface  water  from  the  premises  of  an  upper 
proprietor  to  those  of  a  lower  may  not  be  ob- 
structed or  diverted  to  the  damage  of  the 
latter.  But  the  contrary  rule  of  the  common 
law  has  been  adopted  in  many  of  the  states, 
and  must  be  followed  In  this  case,  because  it 
is  neither  inconsistent  with  the  constitution 
and  lawb  of  the  United  States  nor  of  this 


state,  nor  incompatible  with  the  Institutions 
and  condition  of  society  in  this  state.  Code 
Proc.  J  108.  By  that  law,  surface  water, 
.caused  by  the  falling  of  rain  or  the  melting 
of  snow,  and  that  escaping  from  running 
streams  and  rivers,  is  regarded  as  an  outlaw 
and  a  common  enemy,  against  which  any  one 
may  defend  himself,  even  though  by  so  doing 
injury  may  result  to  others.  The  rule  is 
based  upon  the  principle  that  such  water  is 
a  part  of  the  land  upon  which  it  lies,  or  over 
which  it  temporarily  flows,  and  that  an  own- 
er of  lands  has  a  right  to  the  tree  and  unre- 
strained use  of  it  above,  upon,  and  beneath 
the  surface.  24  Am.  &  Eng.  Enc.  Law.  pp. 
906,  917;  Ang.  Water  Courses  (7th  Ed.)  p.  137, 
S  1080.  If  one  In  the  lawful  exercise  of  his 
right  to  control,  manage,  or  Improve  his  own 
land  finds  It  necessary  to  protect  it  from  sur- 
face water  flowing  from  higher  land,  he  may 
do  so,  and  If -damage  thereby  results  to  an- 
other It  Is  damnum  absque  injuria."  It  was 
therefore  held  that  the  lower  proprietor  had 
a  right  to  construct  the  dike  In  order  to  pro- 
tect his  own  land.  And  it  is  argued  in  this 
case  that  the  appellants  here  have  a  right  to 
drain  the  water  which  accumulates  in  Long 
Lake  from  rains  and  melting  snows  through 
an  artificial  ditch  built  for  that  purpose 
through  a  natural  barrier  upon  their  own 
land,  and  cast  the  same  upon  lower  lands  of 
their  own,  from  whence  It  is  cast  upon  re- 
spondents' lands,  and  that  the  damage  thos 
caused  to  respondents  is  damnum  absque  in- 
juria; that  the  only  remedy  of  respondents 
Is  to  dike  against  the  flow  of  water,  and 
thereby  keep  it  upon  the  lands  of  appellants, 
or  to  construct  ditches  to  carry  off  the  In- 
creased water.  If  the  position  of  appellants 
that  respondents  may  dike  against  the  water 
thus  turned  upon  them  is  correct,  under  tbe 
rule  announced  in  Cass  v.  Dicks,  supra,  still 
we  do  not  think  it  necessarily  follows  that 
the  appellants  may  by  artificial  means  turn 
the  water  from  Long  Lake  upon  other  parts 
of  their  own  lands,  to  the  Injury  of  respond- 
ents. The  rule  that  an  owner  of  land  has  no 
right  to  rid  his  land  of  surface  water  by  col- 
lecting it  in  artificial  channels,  and  dischar- 
ging It  upon  the  land  of  an  adjoining  pro- 
prietor, to  bis  injury,  is  followed  alike  In  the 
states  which  have  adopted  the  common  law 
as  well  as  those  which  have  adopted  the  rule 
of  the  civil  law.  24  Am.  &  Eng.  Ehtc.  Law, 
p.  931;  Cfould.  Waters,  p.  545,  {  271;  Ang. 
Water  Courses  (7th  Ed.)  p.  133.  i  108J;  Wasbb. 
Easem.  p.  'SSS;  Barkley  v.  Wilcox,  86  N.  Y. 
140.  40  Am.  Rep.  510;  Templeton  v.  Voshloe, 
72  Ind.  134,  37  Am.  Rep.  150;  Schuster  v. 
Albrecht,  OS  Wis.  241,  73  N.  W.  990.  67  Am. 
St.  Rep.  804;  Jackman  v.  Arlington  Mills,  137 
Mass.  277;  Hogenson  v.  Railway  Co.,  SI 
Minn.  224.  17  N.  W.  374;  Railroad  <3o.  ▼. 
Miller,  68  Miss.  760,  10  South.  61;  Branden- 
burg V.  Zelgler  (S.  C.)  39  S.  B.  790,  55  L.  R. 
A.  414;  Kelly  v.  Dunning,  39  N.  J.  Eq.  482. 
The  foregoing  cases  are  from  states  adopting 
the  common-law  rule;  the  following  are  from 
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states  adopting  the  dvU-law  rule:  Anderson 
T.  Henderson,  124  111.  164,  16  N.  E.  232;  Greg- 
ory V.  Bush,  64  Mich.  37^2,  31  X.  W.  90,  8 
Am.  St  Rep.  79T;  Butler  v.  Peck,  16  Ohio 
St  334,  88  Am.  Dec.  452;  Kauffman  v.  Grle- 
semer,  26  Pa.  407,  67  Am.  Dec.  437;  Pad- 
dock V.  Somes,  102  Mo.  226,  14  S.  W.  746, 
10  L.  R.  A.  254;  Town  of  CloTerdale  t. 
Smith,  128  Cal.  230,  60  Pac.  851;  Livingston 
T.  McDonald,  21  Iowa,  160,  89  Am.  Dec.  563. 

In  Barkley  v.  Wilcox,  86  N.  Y.  147,  40  Am. 
Hep.  519,  the  court  says:  "The  owner  of  wet 
and  spongy  land  cannot,  it  is  true,  by  drains 
or  other  artlflcial  means,  collect  the  surface 
water  into  channels,  and  discharge  It  upon 
the  land  of  bis  neighbor,  to  his  injury.  This 
is  alike  the  rule  of  the  civil  and  common  law. 
•  *  •  But  It  does  not  follow,  we  think, 
that  the  owner  of  land,  which  Is  so  situated 
that  the  surface  waters  from  the  lands  above 
naturally  descend  upon  and  pass  over  it,  may 
not  in  good  faith,  and  for  the  purirase  of 
building  upon  or  Improving  his  land,  fill  or 
grade  It  although  thereby  the  water  Is  pre- 
vented from  reaching  it,  and  is  retained  upon 
the  lands  above.  There  is  a  manifest  distinc- 
tion between  casthig  water  upon  another's 
land  and  preventing  the  flow  of  surface  water 
upon  your  ov<m." 

In  Jackman  v.  Arlington  Mills,  137  Mass. 
283,  the  court  says:  "We  take  the  law  to  be 
that  the  owner  of  land  has  no  right  to  collect 
the  surface  water  into  an  artificial  stream, 
and  discharge  it  upon  the  adjoining  land  of 
another  in  such  quantities  and  in  such  a 
manner  as  materially  to  injure  the  land,  but 
that  such  an  owner  has  the  right  to  collect 
the  gnrface  water  and  the  natural  drainage 
of  his  land  into  an  artificial  stream,  and  dis- 
charge it  into  a  natural  water  course  on  his 
own  land,  if  the  water  course  is  the  natural 
outlet  of  the  waters  thus  collected,  even  al- 
though, by  this  artificial  arrangement  the 
flow  of  the  waters  is  accelerated,  and  the 
vohime  at  times  is  increased,  provided  that 
this  Is  done  in  the  reasonable  use  of  his  own 
land,  and  that  the  discharge  is  not  beyond 
the  natural  capacity  of  the  water  course,  and 
the  tend  of  a  riparian  owner  is  not  thereby 
overflowed  and  materially  injured.  But  he 
has  no  right  to  subject  the  land  of  another 
to  a  servitude  of  running  water  to  which  It 
is  not  naturally  subject." 

In  Hogenson  v.  Railway  Co.,  31  Minn.  226, 
17  N.  W.  374,  It  Is  said:  "The  acts  of  the  de- 
fendant amount  to  this:  That  being  incom- 
moded by  the  presence  of  surface  waters  on 
Its  lands,  it  by  means  of  ditches,  accumu- 
lates them  and  transfers  them  to  the  lands 
of  others,  where  they  would  not  otherwise  go, 
to  the  damage  of  the  latter  lands.  Without 
a  grant  of  the  right,  it  cannot  do  this.  The 
tight  of  an  owner  to  Improve  bis  land  for  the 
purpose  for  which  such  land  is  ordinarily 
nted,  and  to  do  it  In  the  ordinary  manner,  as 
by  building  on  It  or  raising  the  surface, 
where  necessary  to  Its  Improvement,  even 
though  as  an  Incident  to  it  the  rain  and  snow 


waters  falling  on  It  may  be  diffused  over  ad- 
joining land,  was  conceded  arguendo  In 
O'Brien  v.  City  of  St  Paul,  25  Minn.  331,  33 
Am.  Rep.  470.  Without  determining  whether 
that  right  may  not  be  qualified  by  the  circum- 
stances of  particular  cases,  we  are  prepared 
to  say  that  that  is  as  far  as  it  is  safe  to  go, 
and  that  it  does  not  include  the  right  to 
gather  the  surface  waters  on  one's  land  and 
turn  them  upon  the  land  of  another,  to  its 
damage,  even  though  the  former  land  may  as 
a  consequence  thereof  be  improved.  In  other 
words,  he  may  not  in  this  way  improve  his 
own  land  by  merely  transferring  to  the  land 
of  another  a  burden  which  nature  has  Im- 
posed on  his  own  land." 

In  Brandenburg  v.  Zeigler  (S.  G.)  39  S.  E. 
792,  65  L.  R.  A.  414,  it  is  said:  "When  one 
having  the  right  to  cut  off  surface  water  from 
his  land  nevertheless  permits  such  water  to 
collect  In  a  natural  basin  on  his  land,  he  has 
an  absolute  right  of  property  in  such  water, 
and  may  use  It  exclusively  as  his  own.  His 
dominion  over  such  water  Is  as  great  as  his 
dominion  over  the  realty  upon  which  it  rests 
and  of  which  it  is  a  part.  He  can  no  more 
cast  such  '^ater,  by  artificial  means,  injuri- 
ously upon  his  neighbor,  than  he  could  cast 
the  mud  or  soil  upon  his  neighbor's  premises. 
In  either  case  he  would  violate  the  neighbor's 
right  of  dominion  over  his  own  property.  The 
absolute  right  of  the  lower  proprietor  to  em- 
bank against  the  flow  of  surface  water,  and 
thereby  cause  It  to  rest  upon  the  upper  pro- 
prietor's land.  Is  wholly  hrreconcilable  with 
the  claimed  right  of  the  upper  proprietor  by 
artificial  means  to  collect  and  cast  such  water 
upon  the  lower  proprietor." 

The  cases  quoted  from  are  from  states 
adopting  the  rule  of  the  common  law.  The 
cases  cited  above  from  the  states  adopting 
the  civil  law  rule  are  to  the  same  effect 
When  these  waters  are  accumulating  in  Long 
Lake  they  are,  under  the  rule  announced  in 
Cass  V.  Dicks,  a  common  enemy,  against 
which  any  one  may  defend  himself;  but 
when  they  are  permitted  to  accumulate  in  the 
basin  which  forms  the  lake  on  appellants' 
land  they  become  a  part  of  the  land,  and  the 
appellants  have  the  exclusive  use  and  con- 
trol thereof,  but  they  may  not  shift  the  same 
from  one  part  of  their  land  to  another,  to  the 
material  injury  of  their  neighbor.  The  fact 
that  the  waters  are  not  accumulated  by  means 
of  artificial  ditches  Into  the  main  body  of  the 
lake,  but  do  accumulate  there  by  natural 
means,  can  make  no  dlGTerence.  When  the 
waters  are  confined  by  natural  barriers,  so 
that  the  same  do  not  run  from  such  coi^flne- 
ment  naturally,  the  appellant  may  not  con- 
struct a  ditch  on  his  own  Innd  so  as  to  cast 
the  waters  which  do  not  naturally  pass  there- 
from onto  his  neighbor,  to  the  material  in- 
Jury  of  such  neighbor.  This  rule  is  not  in 
conflict  with  the  rule  announced  In  Oass  t. 
Dicks,  but  is  In  consonance  with  it,  and  is  Id 
accord  with  the  great  weight  of  authority. 

The  Judgment  of  the  lower  coiirt  in  re- 
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«trainiDg  the  appeHants  from  constructing  the 
ditch  through  the  barrier  on  their  own  land, 
and  thereby  casting  waters  onto  the  lands  of 
the  respondents  to  their  injury,  was  right, 
and  the  Judgment  is  therefore  affirmed. 

REAVIS,  C.  J.,  and  ANDERS,  HADLEY, 
FULLERTON,  DUNBAR,  and  WHITE,  JJ., 
concur. 


ESKILDSEN   t.    CITY   OP    SEATTLE. 

(Supreme  Court  of  Washington.    Sept.  6, 1902.) 

NBOLIOENCE— CHILDREN— NEGLIGENCB  OP 
PAHENT— PROXIMATE  CAUSE. 

1.  The  negligence  of  the  parent  cannot  be  at- 
tributed to  the  child  in  an  action  for  the  ben- 
efit of  the  child. 

2.  A  child  under  five  years  of  age  may  not  be 
ehareed  with  contributory  negligence. 

3.  Negligence  of  a  city  in  suffering  a  danger- 
ous place  in  a  railroad  tracic  in  a  street,  in 
which  a  child  gets  his  foot  caught,  and  while  so 
caught  is  run  over  by  a  train,  is  a  proximate 
eause,  rendering  the  city  liable,  notwithstand- 
ing negligence  of  the  railroad  company  in  con- 
struction, and  of  the  child's  parent  in  sending 
him  to  the  place. 

Appeal  from  superior  court.  Kings  connty; 
Oeo.  Meade  Emory,  Judge. 

Action  by  Edwin  Esldldsen,  by  his  gnard- 
ian  ad  litem,  George  A.  Esklldsen.  against  the 
-city  of  Seattle.  Judgment  for  plaintiff.  De- 
fendant appeals.    AfSrmed. 

Mitchell  Gilliam,  Wm.  Farmerlee,  and  W. 
El  Humphrey,  for  appellant  B.  P.  Edsen, 
John  E.  Humphries,  and  Harrison  Bostwick, 
for  respondent 

DUNBAR,  J.  This  Is  an  action  brought  by 
Edwin  Eslcildsen,  by  his  guardian  ad  litem, 
<3eorge  A.  EslilIdseD,  to  recover  for  personal 
injuries,  alleged  to  be  due  to  the  negligence 
of  the  city.  The  plaintiff  at  the  time  of  the 
Injury  was  four  years  and  three  months  of 
age.  He  and  bis  father  were  walking  along 
Railroad  avenue,  in  the  city  of  Seattle,  near 
the  Northern  Pacific  Depot  The  child  de- 
sired to  urinate,  and  was  Instructed  by  his 
father  to  go  between  the  cars,  where  he  did 
go,  and  where  his  foot  got  fastened  between 
the  pkinklng  and  the  rail  of  the  car  track. 
The  father  was  unable  to  extricate  the  child 
from  this  position,  and,  an  engine  at  that 
time  pushing  one  of  its  cars  towards  the 
-child,  the  father  pulled  the  child  out  over  the 
rail,  the  cars  passing  over  the  child's  leg,  cut- 
ting it  off  above  the  ankle.  Upon  trial.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff 
in  the  sum  of  $11,000,  from  which  Judgment 
this  appeal  is  taken. 

The  assignments  of  error  are:  (1)  The 
court  erred  in  not  granting  defendant's  mo- 
tion for  nonsuit  (2)  In  refusing  to  give  in- 
struction No.  1  requested  by  defendant  (3) 
In  refushig  to  give  Instruction  No.  6  request- 
ed by  the  defendant  (4)  In  giving  instruc- 
tion No.  5.  (5)  In  giving  instruction  No.  15. 
"sisted  of  the  first  assignment  that  the 


nonsuit  should  have  been  granted— First,  be- 
cause the  city  had  no  notice  of  the  defective 
condition  of  the  street;  and,  second,  even  if  the 
city  was  negligent  its  negUgeuce  was  not  the 
proximate  cause  of  the  Injury.  A  perusal  of 
the  record  convinces  us  that  there  was  suffi- 
cient testimony  for  the  consideration  of  the 
Jury  on  the  question  of  notice.  It  is  contend- 
ed that  the  father  was  the  active  agency  in 
producing  the  injury  of  his  child,  but  outside 
of  the  great  weight  of  authority  which  sus- 
tains the  rule  that  the  uegilgence  of  the 
parent  cannot  be  imputed  to  a  child.  It  was 
held  by  this  court  in  Both  v.  Depot  Co.,  13 
Wash.  525,  43  Pac.  Ml,  44  Pac  253,  31  L. 
R.  A.  855,  that  "the  negligence  of  the  parent 
cannot  be  Imputed  to  the  child  In  an  action 
brought  for  the  benefit  of  the  child,  and  not 
for  the  benefit  of  the  parent;"  and  it  Is  al- 
most universally  held  that  a  child  under  five 
years  of  age  cannot  be  guilty  of  contributory 
negligence  in  any  event  But  it  is  contended 
that  even  if  the  negligence  of  the  father  can- 
not be  imputed  to  the  child,  bis  negligence, 
and  not  that  of  the  city,  caused  the  child's 
injury,  and  that  assuming  the  father  was 
not  negligent,  and  that  the  city  was  negligent, 
yet  the  city  would  not  be  liable,  because  its 
negligence  would  not  have  caused  the  child 
any  injury  if  it  had  not  been  for  the  inter- 
vening act  of  the  railway  company;  It  not 
being  claimed  that  the  hole  in  the  street  in 
itself  injured  the  child,  and  that  it  appeared 
that  he  would  have  escaped  Injury  but  for 
the  act  of  the  railway  company  in  passing  Its 
cars  over  him.  We  think  that  the  great 
weight  of  authority  on  the  subject  of  approxi- 
mate cause  is  against  the  theory  contended 
for  by  the  appellant.  The  injury  received 
was  a  reasonable  and  probable  result  of  the 
negligence  of  the  defendant,  and  It  was  held 
in  Binford  v.  Johnston,  42  Am.  Rep.  503,  an 
Indiana  case,  that  the  fact  that  some  agency 
intervenes  between  the  original  wrong  and 
the  injury  does  not  necessarily  bring  the  case 
within  the  rule,  or  within  the  maxim  "Causa 
proxhna,  et  nou  remota,  spectatur."  "On  the 
contrary,"  said  the  court  "it  Is  firmly  set- 
tled that,  the  intervention  of  a  thh^l  person, 
or  of  other  and  new  direct  causes,  does  not 
preclude  a  recovery.  If  the  injury  was  the  nat- 
ural or  probable  result  of  the  original  wrong;" 
citing  Billman  v.  Railroad  Co.,  76  Ind.  166, 
40  Am.  Rep.  230;  Scott  v.  Shepherd,  2  W. 
Bl.  892,  commonly  known  as  the  "Squib 
Case."  "The  rule  goes  so  far,"  says  the 
court,  "as  to  hold  that  the  original  wrongdoer 
Is  responsible,  even  though  the  agency  of  a 
second  wrongdoer  intervened;"  citing  Clark 
V.  Chambers,  7  Cent.  Law  J.  11;  Cooley, 
Torts,  70;  Add.  Torts,  {  12.  In  that  case  two 
boys  purchased  of  a  dealer  cartridges  for  use 
in  a  toy  pistol.  Another  boy  six  years  old 
picked  up  a  toy  pistol  containing  one  of  the 
cartridges,  and  discharged  it  killing  one  of 
the  boys  who  bought  the  cartridges.  It  was 
held  that  the  dealer  was  liable  for  the  death 
of  the  boy  killed.    It  is  trie  tlja^^^^  agahist 
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tbe  statute  to  sell  pistol  cartridges  to  minora 
in  that  state,  but  the  decision  is  bottomed  on 
tlie  legal  doctrine  announced.  In  City  of  Jol- 
let  V.  Shufelt  (ID.)  32  N.  E.  900.  18  L.  R.  A. 
T50,  36  Am.  St.  Rep.  453,  it  was  beld  tbat  a 
dty  wbich  bas  negligently  constructed  a 
street  is  liable  for  damages  received  by  a 
person  who,  without  negligence  on  bis  part, 
is  thrown  from  a  buggy  on  account  of  such 
defective  construction,  even  though  such  ac- 
cident would  not  have  happened  had  not  the 
baniess  broken,  and  the  horse  run  away. 
The  principle  Involved  there  is  identical  with 
the  case  In  point,  because  the  accident  here 
probably  would  not  have  happened  had  it 
not  been  for  the  Intervening  cause,  namely, 
the  approach  of  the  car.  In  that  case  it  was 
said:  "The  general  doctrine  is  that  it  is  no 
defense  In  actions  for  negligent  injuries  that 
the  negligence  of  tblrd  persons,  or  an  inevita- 
ble accident,  or  an  inanimate  thing,  con- 
tributed to  cause  the  Injury  of  the  plaintiff. 
If  the  negligence  of  the  defendant  was  an  effi- 
cient cause,  without  which  the  injury  would 
not  have  occurred."  Certainly,  in  this  case 
the  hole  In  the  walk  was  the  efficient  canse, 
without  which  this  child  would  not  have  been 
nm  over  by  the  car,  as  shown  by  the  testi- 
mony In  the  case.  In  support  of  this  doctrine 
the  court  cited:  Railway  Co.  v.  Shacklet,  105 
in.  364,  44  Am.  Rep.  791;  Transit  Co.  v. 
Same.  119  III.  232,  10  N.  E.  896;  Machine  Co. 
T.  Kelter,  134  111.  481,  25  N.  B,  799,  10  L.  B. 
A.  eOC,  23  Am.  St  Hep.  688;  City  of  Peoria 
T.  Simpson,  110  m.  301,  51  Am.  Rep.  683; 
16  Am.  &  Eng.  Enc.  Law,  440-443,  and  notes; 
2  Thomp.  Xeg.  1085.  In  City  of  Jollet  v. 
Terley.  35  lU.  58.  85  Am.  Dec.  342,  it  was 
hfiA  that  if  a  plaintiff,  while  observing  due 
care  for  bis  personal  safety,  was  injured  by 
the  combined  result  of  an  accident  and  the 
negligence  of  a  city  or  village,  and  without 
SDCh  negligence  the  injury  would  not  have  oc- 
curred, the  city  or  village  will  be  held  liable, 
iKhough  the  accident  be  the  primary  cause 
of  the  injury,  If  the  consequences  could,  with 
common  prudence  and  sagacity,  have  been 
foreseen  and  provided  against.  In  that  case 
It  was  stated:  "If  the  accident  would  not 
have  caused  the  Injury  but  for  the  defect  In 
the  street,  and  that  defect  is  the  result  of 
carelessness  on  the  part  of  the  city,  and  the 
plaintiff  has  used  ordinary  care,  the  city 
must  be  held  liable;"  citing  many  cases,  both 
fiiglisb  and  American,  to  sustain  that  an- 
nooncement  In  Baldwhi  v.  Turnpike  Co.,  40 
Conn.  238,  16  Am.  Rep.  33,  It  is  said:  "If  the 
plaintiff  is  In  the  exercise  of  ordinary  care 
and  pmdence,  and  the  Injury  is  attributable 
to  the  negligence  of  the  defendants,  combin- 
ed with  some  accidental  canse,  to  which  the 
plaintiff  has  not  negligently  contributed,  the 
defendants  are  liable."  In  Railroad  Co.  v. 
Dudgeon  (IIL)  56  N.  E.  796,  It  was  held  that 
negligence  In  placing  stones  close  to  the  track 
of  a  street-railway  company,  where  it  had 
PIM  them  in  making  repahrs,  and  against 
which  a  conductor  struck,  when  thrown  by 
70P.-« 


the  sudden  starting  of  the  car  which  he  was 
attempting  to  board,  and  by  which  be  was 
rolled  under  the  car.  Is  a  concurrent  cause  of 
the  Injury,  for  which  the  company  Is  liable; 
it  being  claimed  in  that  case  that  the  ob- 
structions to  the  street  were  not,  and  could 
not  have  been,  tbe  proximate  cause  of  the 
Injury,  and  that  the  only  efficient  cause  was 
the  starting  of  the  car,  for  which  It  is  not  an- 
swerable. In  that  case  the  court  cited  Bridge 
Co.  V.  MUler,  138  111.  465,  28  N.  E.  1091, 
where,  by  reason  of  the  want  of  the  railing, 
some  mules  got  onto  the  footpath,  on  which 
plaintiff  was  walking,  and  Injured  her;  and 
the  court  said:  "In  legal  contemplation,  the 
case  is  one  where  the  injury  was  Inflicted  by 
the  co-operating  negligence  of  the  bridge  com- 
pany and  the  persons  In  charge  of  the  mules, 
and  the  rule  Is  well  settled  'that  a  person  con- 
tributing to  a  tort,  whether  bis  fellow  con- 
tributors are  men,  natural  or  other  forces  or 
things,  Is  responsible  for  the  whole,  tbe 
same  as  though  he  had  done  all  without 
help;' "  citing  many  cases  in  support  of  tbe 
doctrine.  In  the  case  of  Railroad  Oo.  v. 
Buck,  96  Ind.  346,  49  Am.  Rep.  168,  It  was 
beld:  "Where  an  Injury  to  a  passenger,  caus- 
ed by  the  negligence  of  the  carrier.  Is  such 
as  to  render  the  system  of  the  Injured  man 
liable  to  take  on  disease,  and  to  so  enfeeble 
the  system  as  to  make  It  less  likely  to  resist 
the  inroads  of  the  disease  when  it  does  set 
ia,  and  deatb  results,  the  death  is,  in  legal 
contemplation,  attributable  to  the  negligence 
of  the  carrier."  In  Byrne  v.  Wilson,  15  Ir. 
G.  li.  .332,  a  stagecoach  in  which  the  plain- 
tiff's Intestate  was  a  passenger  was  thrown 
into  a  canal  by  the  negligence  of  tbe  driver, 
and  the  lockkeeper  turned  on  the  water,  there- 
by causing  the  death,  by  drowning,  of  the 
passenger,  and  it  was  held  that  the  proprietor 
of  the  coach  was  liable;  the  court  saying: 
"The  precipitation  of  the  onmibus  into  the 
lock  was  certainly  one  cause,  and,  as  it  may 
be  said,  the  primary  canse,  of  her  deatb,  in- 
asmuch as  she  would  not  have  been  drowned 
but  for  such  precipitation.  It  is  true  that  the 
subsequent  letting  of  the  water  into  the  lock 
was  the  other  and  more  proximate  cause  of 
her  death,  and  that  she  would  not  have  lost 
her  life  but  for  such  subsequent  act,  wbich 
was  not  the  necessary  consequence  of  the 
previous  precipitation,  by  the  negligence  of 
defendant's  servants.  But,  in  my  opinion,  de- 
fendant Is  not  relieved  from  the  liability  for 
his  primary  neglect  by  showing  that  but  for 
such  subsequent  act  the  death  would  not 
have  ensued."  The  chief  Justice,  hi  his  opin- 
ion, said:  "The  law  is  clear  that  every  party 
Is  liable,  not  only  for  the  immediate  conse- 
quences of  his  negligence,  but  also  for  the  re- 
sulting consequences  of  bis  acts,  whether 
those  acts  are  acts  of  violence,  or  of  negli- 
gence In  breach  of  a  duty  which  imposed  the 
necessity  of  care  and  caution  upon  him."  In 
Eaton  V.  Railroad  Co.,  11  Allen,  500,  87  Am. 
Dec.  730,  it  was  said  by  the  court  that  it  is  no 
answer  to  an  action  by  a  passenger  agabist  aC 
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carrier  that  the  negligence  or  trespass  of  a 
third  party  contributed  to  the  Injury.  See 
Spooner  v.  Railroad  Co.,  54  N.  Y.  230,  13  Am. 
Rep.  570.  A  case  exactly  In  point  with  the 
case  at  bar  Is  City  of  Kansas  t.  Orr  (Kan. 
Sup.)  61  Pac.  397,  50  L.  R.  A.  783,  where  a 
switchman  got  his  foot  fastened  between  the 
planks  and  the  rails  of  the  traclc,  and  was 
Idlled  by  a  car  passing  over  him.  It  was  held 
that  the  fact  that  it  may  have  been  the  duty 
of  the  railway  company,  under  Its  contract 
with  the  city,  to  construct  and  keep  its  tracks 
in  a  suitable  and  safe  condition  for  those  who 
have  occasion  to  pass  over  the  streets,  does 
not  dlsctuirge  the  city  from  its  duty  to  the 
public  to  keep  its  streets  In  a  reasonably  safe 
condition,  nor  relieve  It  from  the  liability  for 
the  consequences  of  its  negligence  in  that  re- 
spect; citing  many  cases  to  sustain  the  doc- 
trine. But,  outside  of  the  overwhelming 
weight  of  authority  on  this  proposition,  this 
court  settled  the  questions  involved  in  this 
cause  in  opposition  to  appellant's  contention 
in  White  V.  City  of  Ballard,  19  Wash.  284,  63 
Pac.  169,  Howe  v.  Improvement  Co.,  21 
Wash.  695,  59  Pac.  495,  and  Gray  t.  Water 
Power  Co.  (Wash.)  68  Pac.  360,— where  the 
question  of  the  approximate  cause  Is  dis- 
cussed at  length,  and  where  It  was  held  that 
where  a  buggy  attached  to  a  runaway  horse 
is  overturned  by  street-car  tracks  negligent- 
ly allowed  to  remain  above  the  street  level, 
the  runaway  cannot  be  said,  as  a  matter  of 
law,  In  an  action  against  the  car  company, 
to  be  the  proximate  cause  of  an  injury  re- 
ceived by  an  occupant  of  the  buggy.  Up- 
on the  question  of  the  duty  of  the  city  to 
keep  its  streets  in  reasonably  safe  condition 
for  the  use  of  pedestrians,  see  Mischke  v. 
City  of  Seattle,  26  Wash.  616,  67  Pac.  367, 
and  cases  cited.  The  instruction  complained 
.of  and  the  instruction  asked  for  involve  the 
pohtt  which  we  have  Just  discussed,  and  there 
Is  no  error  committed  by  the  court  in  giving 
•or  refusing  to  give  the  Instruction,  when  the 
'Whole  instruction  asked  for  and  given  is  tak- 
en Into  consideration. 
The  Judgment  Is  affirmed. 

RBAVIS,  O.  J.,  and  HADLBY,  PTTLLBR- 
TON,  ANDERS,  MOUNT,  and  WHITE,  JJ., 
concur. 


WALTERS  V.  FIELD  et  aL 
(Supreme  Court  of  Washin^on.  Sept  2, 1902.) 
QENBRAL  APPEARANCB. 
1.  Under  Bailinger's  Ann.  Codes  &  St.  §  4886, 
providing  that  a  defendant  appears  in  an  ac- 
tion when  he  answers,  and  that  it  shall  be 
deemed  a  general  appearance  unless  he  in  mak- 
ing it  states  that  it  is  a  special  appearance, 
there  is  a  general  appearance,  wsdving  the 
question  of  jurisdiction,  where,  after  special 
appearance  by  him  and  rulings  against  him,  he 
agrees  with  plaintiff  that  he  will  answer  to  the 
merits,  and  that  an  intervention  suit  shall  be 
dismissed,  costs  to  abide  the  result  on  the  mer- 
its, and  files  an  answer  to  the  merits,  not  pur- 
porting to  be  under  a  special  appearance. 


Appeal  from  superior  cowrt.  Whitman  coun- 
ty; S.  J.  Chadwlck,  Judge. 

Action  by  James  A.  Walters  against  R.  H. 
Field  and  another.  Judgment  for  plaintiff. 
Defendant  C.  C.  Hensley  appeals.    Affirmed. 

Thomas  Nelll.  for  appellant  Hanna  &  Han- 
na,  for  respondent 

WHITE,  J.  On  the  9th  of  Decenaber, 
.1890,  the  respondent,  as  plahitiff,  commenced 
an  action  in  the  superior  court  of  Whitman 
county  against  R.  H.  Field  and  C.  G.  Hens- 
ley,  as  defendants,  to  recover  a  Judgment  on 
a  promissory  note  for  $800  and  interest  which 
note  was  payable  to  the  order  of  the  plain- 
tiff, and  signed  by  the  defendants  under  the 
firm  name  of  Field  &  Hensley.  On  the  same 
day  an  affidavit  for  a  writ  of  attachment  was 
made,  and  the  affidavit  stated  that  O.  C. 
Hensley  was  not  a  resident  of  the  state  of 
Washington,  etc. .  On  the  same  day  a  writ 
of  attachment  was  Issued  against  the  property 
of  O.  C.  Hensley.  On  the  same  day  the  sher- 
iff of  Whitman  county,  as  shown  by  his  re- 
turn, duly  levied  the  writ  upon  and  attached 
aU  of  the  right  title,  and  Interest  of  O.  C. 
Hensley  In  certain  real  estate  hi  section  14, 
in  Whitman  county,  particularly  describing  It 
On  the  12th  of  December,  1899,  an  affidavit 
for  a  summons  on  O.  O.  Hensley  by  publica- 
tion was  made.  This  affidavit  stated  that  the 
said  C.  C.  Hensley  was  not  a  resident  of 
the  state  of  Washington;  that  he  had  prop- 
erty in  said  state,  etc  The  summons  was 
dated  December  12,  1899,  and  requires  the 
defendant  to  appear  within  60  days  after  the 
date  of  the  first  publication  thereof,  to  wit 
within  60  days  after  the  15th  of  December, 

1899,  and  defend  the  action,  etc.  The  proof 
of  the  service  was  made  on  the  29th  of  Jan- 
nary,  1000,  and  the  summons,  with  the  proof 
of  publication,  was  filed  March  19,  1901.  The 
first  publication  was  on  the  15th  of  Decem- 
ber. 1899;   the  last  on  the  2Sth  of  January, 

1900.  On  the  18th  of  January,  1900,  C.  0. 
Hensley  entered  a  special  appearance,  and  by 
answer  objected  to  the  Jurisdiction  of  the 
court  to  enter  Judgment  agralnst  the  defendant 
he  appearing  for  no  other  pnrpose.  The  an- 
swer set  forth  the  issuance  of  a  writ  of  at- 
tachment and  the  return  of  the  sheriff,  as  we 
have  recited,  and  then  alleged  that  the  land 
described  In  said  return  was  not  at  the  time 
of  the  levy  the  property  of  the  defendant  and 
tor  that  reason  the  court  had  no  Jurisdiction 
to  make  or  enter  a  Jodgment  of  any  kind  in 
this  action.  And  the  answer  prayed  that  the 
court  take  such  proceedings  as  it  might  deem 
projper  to  ascertain  whether  it  would  take 
further  cognizance  of  the  cause.  The  answer 
was  served  on  the  plalntifTs  attorney  the 
same  day  it  was  filed.  On  the  10th  day  of 
February,  1900,  a  motion  was.  made  by  O.  0. 
Hensley,  appearing  specially,  that  the  cause 
be  dismissed  as  against  him,  and  the  publica- 
tion of  the  snnmions  be  qnashed,  because  the 
plaintiff  had  failed  to  answer  the  facts  set 
up  In  the  answer  of  said  defendant  as  to  Jo- 
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rlsdlcUon.  On  the  27th  of  February,  1900, 
the  plaintiff  moved  for  Judgment  against  Hens- 
ley  in  accordance  with  the  prayer  of  bis  com- 
plaint, and  based  tlie  motion  on  the  pleadings 
of  the  plaintiff  and  tiie  defendant  Hensley  on 
file  in  the  action.  On  the  27tb  of  February, 
190O,  the  court  heard  the  motion  to  dismiss 
the  action  and  the  motion  for  Judgment 
against  the  defendant  Hensley  on  the  plead- 
ings, and  overruled  both  motions  on  the  28th 
of  Febraary,  1900.  There  is  a  stipulation  hi 
the  cause,  signed  by  the  attorneys  for  the  re- 
spective parties,  that  no  entry  was  made  of 
the  orders,  and  subsequently,  on  the  14th  day 
of  March,  1001,  what  purports  to  be  a  nunc 
pro  tone  order  was  entered  overruling  said 
motion.  On  the  8th  day  of  March,  1000,  the 
attorney  for  C.  C.  Hensley  appeared  generally 
for  PhUa  A.  Hensley,  and  asked  leave  of  the 
court  to  file  a  complaint  of  intervention  In 
her  behalf,  and  on  the  19th  day  of  March, 
1900,  the  complaint  of  biterventlon  of  Phlla 
A.  Hensley  was  filed.  In  this  complaint  of 
Intervention  Phlla  A.  Hensley  alleged  that 
the  note  sued  upon  was  made  after  the  firm 
of  Field  &  Hensley  had  been  dissolved,  and 
without  authority  of  C.  G.  Hensley.  The  com- 
plaint farther  alleged  facts  as  to  the  non- 
resldenoe  of  Hensley  and  the  issuance  of  the 
writ  of  attachment,  and  the  levy  of  the  same 
on  the  land  above  mentioned.  It  Is  further 
alleged  that  from  the  10th  of  January,  1898, 
the  Intervener  was  and  had  been  the  absolute 
owner  In  her  own  right  of  the  land  levied 
on,  etc  The  prayer  of  the  complaint  of  in- 
tervention was  that  the  lien  of  the  attach- 
ment on  the  land  be  disclmrged.  On  March 
14,  1900,  when  the  case  was  called  for  trial, 
a  motion  was  made  in  open  court  by  the 
plaintiff  for  a  default  agahtst  the  defendant 
Hensley.  The  court  then  made  the  following 
order:  "It  is  ordered  that  said  default  be 
entered,  unless  defendant  C.  C.  Hensley,  by 
his  attorney,  announces  his  desire  and  wllling- 
nesa  to  plead  further;  and  by  his  counsel  he 
at  this  time  suggests  that  he  may  desire  to 
plead  further;  and,  counsel  having  suggested 
that  be  cannot  plead  at  this  time  without  in- 
justice to  his  client's  Interests,  it  is  ordered 
by  the  court  that  this  matter  be  continued 
mitll  the  hour  of  one  o'clock  of  the  afternoon 
of  this  day,  within  which  time  the  said  de- 
fendant G.  C.  Hensley  by  his  counsel  may 
make  formal  application  for  a  continuance  of 
this  cause,  which  will  be  then  considered  by 
the  court"  On  the  same  day,  immediately 
following  the  above  order,  appears  the  follow- 
ing Journal  entry:  "Ck>mes  now  the  plaintiff 
by  his  attorneys,  Hanna  &  Hanna,  and  moves 
to  file  an  amended  answer  to  complaint  In  In- 
tervention. The  Intervener  by  her  attorney 
objects,  and  the  court  overrules  the  objection, 
to  whidi  the  Intervener  excepts,  and  the  ex- 
ception Is  allowed.  The  court  allows  the 
plaintiff  to  amend  his  answer.  On  motion  of 
Tliomas  Nelll,  counsel  for  the  intervener,  the 
court  orders  that  the  name  of  Charles  M.  Wy- 
Bum  be  entered  as  co-counsel  for  the  inters 


vener,  Phila  A.  Hensley.  Comes  now  Hanna 
&  Hanna,  attorneys  for  plaintift,  and  moves 
for  default  against  the  defendant  O.  0.  Hens- 
ley. Defendant  0.  C.  Hensley  makes  appli- 
cation for  time  In  which  to  file  his  answer. 
It  Is  agreed  between  the  parties  hereto  that 
the  defendant  C.  C.  Hensley  shall  answer  to 
the  merits  of  the  case,  and  that  the  Inter- 
vention case  be  dismissed,  and  that  the  costs 
abide  the  result  of  the  main  case,  and  that 
the  defendant  O.  C.  Hensley  answer  to  the 
merits  within  seven  days.  Wherefore  it  is 
adjudged  and  ordered  that  the  intervention 
of  said  Fblla  A.  Hensley  tn  said  action  be 
and  hereby  Is  dismissed,  and  that  the  costs 
now  accrued  in  said  action  abide  the  result 
of  th#  main  case,  and  that  the  cost  bills  of 
the  respective  parties  herein  be  submitted  tu 
the  opposite  party,  and,  further,  that  the  de- 
fendant C.  C.  Hensley  has  leave  to  answer 
to  the  merits  In  said  action,  and  he  Is  given 
seven  days  In  which  to  serve  and  file  his 
said  answer.  Done  In  open  court  this  14th 
day  of  March,  1901." 

On  the  30th  of  March,  1901,  C.  0.  Hens- 
ley filed  his  answer  to  tbe  merits.  The  an- 
swer, after  entitling  the  cause,  reads:  "Comes 
now  the  defendant  C.  O.  Hensley,  and  for 
answer  to  the  plahitlff's  complaint  herein  (1) 
denies,"  etc.  The  answer  denies  the  partner- 
ship, the  making  of  the  note  by  the  defend- 
ant, and  In  addition  sets  up  affirmative  mat- 
ter. A  demurrer  was  interposed  to  the  an- 
swer, and  sustained.  An  amended  answer 
was  filed  on  May  22,  1901.  The  defendant  C. 
C.  Hensley  In  his  amended  answer  denies 
the  allegations  of  the  complaint,  and  further 
alleged  that  on  the  1st  of  June,  1898,  the  firm 
of  Field  &  Hensley  was  dissolved,  and  that 
plaintiff  had  knowledge  of  the  dissolution  of 
the  firm  when  he  took  the  note  in  question 
from  the  defendant  Field. 

On  October  18,  1901,  the  followhig  order, 
omitting  the  title  of  the  cause,  appears  in  the 
Journal  entry:  "It  is  ordered  that  the  case 
be,  and  the  same  is. hereby,  set  for  trial  on 
November  14,  1901,  at  the  hour  of  9  o'clock 
a.  m.  On  motion  of  plaintiff  by  his  attorneys, 
Hanna  &  Hanna,  it  is  ordered  that  the  at- 
tachment heretofore  issued  herein  on  all  that 
portion  of  the  southwest  quarter  of  section 
14,  In  township  18  north,  of  range  forty-five 
E.,  W.  M.,  lying  east  of  the  O.  R.  &  N.  Co.'s 
right  of  way  running  ttirough  said  quarter 
section  of  land,  consisting  of  100  acres  more 
or  less,  be,  and  the  same  is  hereby,  dismiss- 
ed." The  trial  was  had  on  November  19, 
1901.  On  the  next  day  the  Jury  returned  a 
verdict  in  favor  of  the  plaintiff,  and  against 
the  defendant  Hensley,  for  the  amount  sued 
for.  A  Judgment  was  rendered  on  this  ver- 
dict. Up  until  the  time  the  defendant  C.  0. 
Hensley  filed  his  answer  to  the  merits  his  at- 
torney In  all  answers  and  motions  theretofore 
filed  by  him  was  particular  In  noting  that  he 
appeared  specially. 

The  errors  complained  of  are  as  follows: 
"(1)  The  court  erred  In  overruling  defendant's 
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motion  to  dismiss  the  case.  (2)  The  comt 
erred  In  granting  a  default  against  the  de- 
fendant while  the  answer  to  the  Jurisdiction 
was  pending  and  undisposed  of.  (3)  The 
court  erred  in  entering  judgment  against  the 
defendant." 

The  only  question  before  us  Is,  did  the  su- 
perior court  have  jurisdiction  to  bear  and 
determine  this  case?  The  appellant  contends 
that  the  court  erred  In  not  sustaining  the 
motion  to  quash  the  publication  of  summons, 
and  in  not  dismissing  the  action  on  his  an- 
swer attacking  the  jurisdiction  of  the  court 
The  respondent  contends  that  after  the  rul- 
ings complained  of  the  defendant  yoluntarlly 
in  open  court  agreed  to  enter  an  appearance 
and  answer  to  the  merits  if  certain  things 
were  done,  and  in  accordance  with  that  agree- 
ment did  so  voluntarily  appear.  If  such  was 
the  case  It  is  useless  to  consider  whether  or 
not  the  court  erred  In  Its  ruling  on  the  mo- 
tions made  under  the  special  appearance.  The 
judgment  In  this  case  was  rendered  on  plead- 
ings filed  after  the  yoluntary  agreement  and 
appearance  of  the  defendant,  if  it  is  true 
the  defendant  voluntarily  appeared.  Many 
authorities  hold  that  when  a  defendant  ap- 
pears and  objects  to  jurisdiction,  and  his  ob- 
jection is  overruled,  be  must  tiien  elect  to 
stand  upon  his  objection,  or  to  go  Into  the 
merits,  and  that  going  Into  the  merits  waives 
his  exception.  But  we  have  held  that  filing  a 
demurrer  to  the  complaint  before  a  justice  of 
the  peace  after  a  special  appearance  claiming 
that  no  summons  bad  been  served  upon  which 
the  court  obtained  jurisdiction  of  the  person 
of  the  defendant  did  not  waive  the  objection 
to  the  jurisdiction.  Woodbury  v.  Hennlngsen, 
11  Wash.  12,  39  Pac.  243.  The  question  now 
presented  is  quite  diCTerent.  Here  the  defend- 
ant asked  for  further  time  to  plead  when  the 
court  ruled  on  the  motion  for  his  default  The 
court  then  took  the  matter  under  advisement, 
and  directed  him  to  make  application  at  1 
o'clock  on  the  same  day  for  further  time  to 
plead.  When  the  hour  to  make  the  applica- 
tion arrived  the  defendant  agreed  with  the 
plaintiff  that  he  would  answer  to  the  merits, 
and  that  the  intervention  suit  of  one  of  the 
parties  to  the  action  should  be  dismissed,  and 
that  the  cost  of  such  intervention  should 
abide  the  result  of  the  action.  In  this  stipu- 
lation seven  days'  time  was  given  to  answer 
to  the  merits,  and  the  intervention  suit  was 
dismissed,  the  cost  to  abide  tiie  result  of  the 
trial  of  the  action  on  its  merits.  This  stipu- 
lation, we  thtaik,  amounted  to  a  general  ap- 
pearance, and  waived  the  question  as  to  the 
jurisdiction  of  the  court  over  the  person  of 
defendant.  Transportation  Co.  v.  Whittaker, 
16  Wis.  233.  In  the  case  cited  from  Wiscon- 
sin, where  there  was  a  special  appearance  for 
the  sole  purpose  of  moving  to  set  aside  the 
service  of  summons,  and  after  the  motion  was 
overruled  the  defendant  asked  for  an  exten- 
sion of  time  In  which  to  plead,  the  court  said: 
"It  is  now  shown  that  the  proceedings  were 
stayed  at  the  instance  of  the  plaintiff  in  er- 


ror, and  not  by  the  Judge  upon  his  motion,  as 
was  formerly  supposed.  This  entirely  chan- 
ges the  aspect  of  the  case  with  regard  to  the 
question  of  jurisdiction.  It  was  an  appear- 
ance,—an  imqualifled  waiver  of  previous  de- 
fects in  the  service  of  process.  The  relief 
granted  was  consistent  only  with  the  com- 
plete jurisdiction  of  the  court  over  the  party 
applying  for  It  and  if  founded  upon  such 
application,  which  It  now  appears  to  have 
been,  the  jurisdiction  can  no  longer  be  ques- 
tioned." Our  statute  expressly  provides  that 
a  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  makes  any  application  for  an 
order,  or  gives  the  plaintiff  written  notice  of 
his  appearance,  and  that  every  such  appear- 
ance made  in  an  action  shall  be  deemed  a 
general  appearance,  unless  the  defendant  In 
making  the  same  states  that  same  is  a  special 
appearance.  Section  4886,  Balllnger's  Ann. 
Codes  &  St  Up  until  the  time  the  answer  In 
this  case  to  the  merits  was  filed  the  defend- 
ant was  careful  in  all  motions  and  pleadlnga 
filed  by  him  to  note  that  he  appeared  spe- 
cially. The  answer  to  the  merits  and  alt 
pleadings  subsequent  thereto  filed  by  the  ap-  . 
pellant  do  not  purport  to  be  made  under  a 
special  appearance.  Under  section  4886  the 
appearance  is  general.  The  defendant  could 
have  preserved  his  special  appearance  In  hl& 
answer  to  the  merits,  but  he  did  not  see  fit 
to  do  so.  Under  the  statute  cited  his  answer 
to  the  merits  was  a  general  appearance.  And 
this,  in  connection  with  the  stipulation  and 
the  character  of  the  defense  interposed,  being 
in  part  the  same  as  that  interposed  by  the  In- 
tervener, convinces  us  that  he  Intended  to- 
voluntarily  appear  In  the  action,  and  that  be 
was  not  forced  to  answer  to  the  merits  by 
reason  of  the  order  of  the  court  that  default 
would  be  entered  against  him  unless  be  an- 
nounced his  deshre  and  willingness  to  plead 
further. 

The  judgment  of  the  court  below  is  there- 
fore affirmed,  with  costs  to  the  respondent 

REAVIS,   C.  J„  and  HADLEY,  MOUNT, 
ANDERS,  and  DUNBAR,  JJ.,  concur. 


DUDLEY  T.  DUVAL  et  aL 

(Supreme  Court  of  Washington.    Sept  3, 1902.) 

CONTRACTS— OUARANTT— ACTION— PAROL    KVI- 
DBNCE— PLEADING— BILL   OF   PARTICU- 
LARS—DEPARTURE— VARIANCE!. 

1.  Defendant  demurred  to  the  complaint  on 
the  ground  that  as,  "amplified  by  the  bill  of 
particulars,  it  stated  two  distinct  causes  of 
action,  contending  that,  while  the  complaint 
proper  stated  but  one  cause  of  action,"  the  bill 
of  particulars  was,  because  of  transactions 
stated  therein,  itself  a  complaint.  Held  that,  if 
the  bill  of  particulars  were  open  to  the  objec- 
tion, it  should  have  been  objected  to  for  in- 
sutiiciency,  and  a  fuller  and  more  perfect  ac- 
count demanded. 

2.  Balllnger's  Ann.  Codes  &  St  S  4904,  en- 
acts that  a  pleading  is  a  complaint  a  demurrer, 
or  a  reply.  Section  4905  provides  that  a  first' 
pleading  of  a  plaintiff  is  a  complaint    Defend- 
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ant  demarred  to  a  complaint  on  the  groand 
that,  as  "amplified  by  tbe  bill  of  particulars, 
it  stated  more  than  one  cause  of  action."  Held, 
that  the  demnrrer  was  bad,  inasmuch  as  a  bill 
«f  particalars  is  not  a  pleading. 

3.  Ballinger'a  Ann.  Codes  &  St.  i  4942,  pro- 
rideii  that  a  complaint  may  count  on  several 
cau-ses  of  action  where  they  arise  out  of  con- 
tract, expressed  or  implied.  Section  4907  pro- 
Tides    that    a    defendant    may    demur    on    the 

Sound  that  several  causes  of  action  have  been 
iproperiy  united.  Held,-  that  a  complaint 
coantUig  on  a  liability  to  plaintiff  on  express 
contract  for  services  rendered  and  on  a  con- 
tract of  guaranty  is  not  demurrable  as  an  im- 
proper union  of  causes  of  action. 

4.  BaUinger's  Ann.  Codes  &  St.  f  4576, 
makes  parol  promises  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  unenforce- 
able. Plaintiff  sued  on  a  contract  whereby  de- 
fendant had  agreed  to  pay  hhn,  if  he  would  re- 
main in  the  employment  of  another,  a  sum  due 
bim  from  the  other,  and  also  a  certain  sum  per 
month  thereafter.  It  appeared  that  the  sum 
due  from  the  other  had  been  paid.  Held,  that 
proof  by  parol  testimony  of  the  contract  of 
gnaranty  was  not  prejudicial  to  defendant, 
where  the  court  charged  that  the  question  of 
the  admissibility  of  that  evidence  had  been 
elhninated. 

5.  A  departure  is  a  statement  of  a  cause  of 
action  in  a  plaintiff's  reply  different  from  that 
•et  forth  in  the  complaint,  which  does  not  sup- 
ptnt  and  fortify  the  complaint. 

aSallinger's  Ann.  Codes  &  St.  I  4949,  pro- 
Tides  that  no  variance  between  allegations  and 
proof  shall  be' deemed  material,  unless  the  ad- 
verse party  has  been  surprised,  in  which  case 
an  amendment  may  be  had  ou  showing  by  the 
adverse  party  that  he  has  been  misled.  Held, 
that  where  a  variance  is  not  shown  to  have 
misled  a  party  it  is  of  no  avail  to  him. 

7.  Ballingers  Ann.  Codes  &  St.  {  4951,  pro- 
vide* that  where  the  allegations  to  which  the 
proof  is  directed  are  not  proved  in  their  entire 
•cope  there  is  a  failure  of  proof.  Held,  that  in 
case  of  such  failure  of  proof  there  can  be  no 
amendment,  but  it  is  fatal  to  the  suit. 

Appeal  from  snperior  court.  King  county; 
O.  Jacobs,  Judge. 

Action  by  W.  L.  Dudley  against  C.  R.  Du- 
Tal  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  Duval  and  Fltcb  appeaL  Af- 
firmed. 

B.  C.  Strudwick  and  W.  A.  Peten,  for  ap- 
pellantB.  John  E.  Humphries  and  Harrison 
Bostwlck,  for  respondent. 


ANDERS,  J.  This  was  an  action  to  re- 
cover the  amount  alleged  to  be  due  plaintiff 
from  the  defendants  for  services  rendered  by 
the  former  for  the  latter.  The  cause  of  ac- 
tion, as  stated  in  the  complaint,  is  as  follows: 
"(4)  That  the  defendants  are  indebted  to  the 
plaintiff  In  the  sum  of  seven  hundred  and 
eighty-four  and  »»/ioo  dollars  ($784.15)  for 
services  rendered  by  the  plaintiff  for  the  de- 
fendants at  the  special  instance  and  request  of 
the  defendants,  for  which  the  defendauts  each 
agreed  to  pay  the  plaintiff.  (5)  That  the  said 
sum  of  seven  hundred  and  eighty-four  and 
**/ioo  dollars  is  now  due  from  the  defend- 
ants to  the  plaintiff,  and  is  wholly  unpaid." 
The  defendants  Interirased  no  motion  to  re- 
quire the  plaintiff  to  make  bis  complaint  more 
definite  and  certain,  but  it  seems  to  be  conced- 
ed that  the  defendants  Duval  and  Fitch  did 


demand  a  bill  of  particulars  of  the  plaintifF's 
claim.  In  response  to  this  demand  the  plain- 
tiff made  a  statement  in  writing,  which  was 
filed  In  the  cause,  to  the  effect  that  the  plain- 
tiff had  been  in  the  employ  of  the  Blue  Star 
Navigation  Company  for  some  time  prior  to 
June  7,  1899,  for  which  there  was  due  bim 
and  unpaid  the  sum  of  1284.15;  that  on  said 
7tb  day  of  June,  1899,  the  defendants  Duval 
and  Fitch  each  separately  agreed  orally  with 
the  plaintiff  that  if  the  plaintiff  would  re- 
mahi  in  Seattie  and  act  as  manager  of  the 
Blue  Star  Line,  and  also  attend  to  their  busi- 
ness until  the  Ist  day  of  October,  or  until 
such  time  as  they  returned  from  Alaslca,  they 
would  personally  pay  to  bim  ail  back  salary 
due  from  the  Blue  Star  Company,  and  |200 
per  month  from  and  after  said  June  7th,  for 
the  time  above  specified;  that  on  July  22, 
1899,  there  was  paid  to  the  plaintiff  the  sum 
of  $500  pursuant  to  said  agreement,  leaving  a 
balance  at  that  time  of  $184.15  stiU  due;  that 
In  consideration  of  the  promises  of  Duval  and 
Fitch  to  pay  the  plaintiff  $200  per  month  for 
services  performed  for  the  Blue  Star  Line 
(Company),  and  for  said  Duval  and  Fitch  per- 
sonally, the  plaintiff  performed  the  services, 
remained  In  the  office  of  the  company  from 
June  7,  1899,  until  November  1,  1899,  and 
did  in  every  particular  perform  his  contract 
in  reliance  upon  the  agreement  of  each  of 
said  defendants  Duval  and  Fitch  to  pay  him 
said  sum  per  month  for  bis  services  so  per- 
formed. After  setting  out  the  particular  serv- 
ices rendered  by  the  plaintiff  for  the  defend- 
ants under  their  agreement,  the  plaintiff  al- 
leged lu  said  bill  of  particulars  that  the  de- 
fendants failed  and  refused  to  perform  the 
contract  on  their  part,  and  that  there  was  due 
bim  from  them  the  amount  claimed  In  the 
complaint  The  defendants  Duval  and  Fitch 
then  demurred  to  the  complaint  as  amplified 
j  by  the  bill  of  particulars,  on  the  ground  that 
!  it  stated  several  causes  of  action  not  properly 
Joined.  This  demurrer  was  overruled,  and 
the  demurring  defendants  excepted.  They 
then  filed  an  answer  consisting  of  denials  of 
the  material  averments  of  the  complaint 
When  the  cause  came  on  for  trial  counsel  for 
plaintiff  made  the  foUowhig  statement  of  his 
case  to  the  Jury:  "Gentiemen  of  the  Jury: 
1  This  is  a  case  of  W.  L.  Dudley  t.  The  Blue 
Star  Navigation  Company,  Mr.  Duval,  who  is 
the  president  of  the  company,  and  Mr.  Fitch, 
who  Is  one  of  the  managers  of  the  company, 
to  recover  certain  moneys  due  for  services 
rendered  for  the  company. and  for  these  gen- 
tlemen as  Individuals,  and  it  Is  alleged  that 
the  company  and  these  Individuals  each  prom- 
ised to  pay  him  for  those  services  rendered. 
He  performed  services  for  the  company  and 
for  these  individuals,  and  has  not  been  paid, 
except  $175,  which  has  been  paid  since  this 
suit  was  brought  by  the  Blue  Star  Company. 
We  will  agree  that  we  will  allow  the  $175  as 
a  credit,  so  that  when  we  prove  our  claim  It 
will  be  the  amount  less  the  $176."  Counsel 
for  Duval  and  Fltcb  thereupon  objected  to 
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tbe  admission  of  any  testimony  on  the  ground 
that  tbe  case  as  laid  in  the  bill  of  particulars 
was  a  total  departnre  from  the  complaint  and 
that  the  case  proposed  at  the  trial  was  differ- 
ent from  either,  and  a  surprise  to  the  said  de- 
fendants, and  on  tbe  further  ground  that  the 
claim  as  shown  In  tbe  bill  of  particulars  was 
an  obligation  of  guaranty,  resting  wholly  In 
parol,  as  admitted  by  plaintiff.  These  objec- 
tions were  OTerruIed,  and  the  case  went  to 
trial,  and  a  verdict  was  returned  for  the  plain- 
tiff for  the  amount  demanded  in  the  com- 
plaint, less  the  additional  credit  of  $175.  Aft- 
er denial  of  a  motion  for  a  new  trial,  a  Joint 
and  several  judgment  was  entered  against  the 
defendants  In  accordance  with  tbe  verdict  of 
the  jury.  From  this  judgment  the  defend- 
ants Duval  and  Fitch  have  appealed. 

And  It  Is  contended  by  tbe  appellants  that 
the  complaint,  as  amplified  by  the  bill  of  par- 
ticulars, states  two  distinct  causes  of  action 
Improperly  united,  and  that  the  court,  there- 
fore, erred  In  overruling  the  demurrer  to  the 
complaint  on  that  ground.  It  Is  said  In  the 
brief  of  the  learned  counsel  for  the  appellants 
that  this  so-called  bill  of  particulars  is,  In  ef- 
fect, a  complaint  In  Itself  because  of  Its  stat- 
ing certain  transactions  therein  set  forth.  But, 
If  that  be  true.  It  can  hardly  be  regarded  as  a 
bill  of  particulars  at  all,  and  should  have  been 
objected  to  In  the  court  below  for  insufSclen- 
cy,  and  a  further  and  more  perfect  account  de- 
manded. "A  bill  of  particulars  does  not  set 
forth  the  cause  of  action  or  the  ground  of  de- 
fense; these  constitute  the  function  of  the 
original  pleading.  •  •  •  Another  object 
of  a  bill  of  particulars  Is  to  prevent  surprise 
on  the  trial,  by  furnishing  that  Information 
which  a  reasonable  man  would  requhre  re- 
specting the  matters  against  which  be  Is  call- 
ed upon  to  defend  himself,  and  by  thus  lim- 
iting the  generality  of  the  pleading  its  effect 
is  to  confine  the  proof  to  the  particulars  spec- 
ified therein."  8  Enc.  PI.  &  Prac.  pp.  519, 
520.  See,  also.  Ferry  v.  King  Co.,  2  Wash. 
St  337-343,  26  Pac.  537.  Under  our  statute 
a  bill  of  particulars  cannot  be  considered  a 
pleading.  Balllnger's  Ann.  Codes  &  St  {§ 
4904,  4905.  The  plaintiff's  cause  of  action 
must  be  stated  in  his  complaint,  and  "the  de- 
fendant may  demur  to  the  complaint  when  it 
shall  appear  upon  the  face  thereof  •  •  • 
(5)  that  several  causes  of  action  have  been 
Improperly  united."  Id.  S  4907.  It  does  not 
seem  to  be  claimed  by  appellants  that  the 
complaint  Itself  states  more  than  one  cause 
of  action,  but  It  is  argued  that  as  amplified 
by  the  bill  of  particulars  it  states  two  causes 
of  action,— one  upon  a  parol  guaranty  to  pay 
the  salary  due  plaintiff  from  the  respondent 
corporation  to  June  7,  1809,  and  tbe  other  up- 
on the  joint  obligation  of  tbe  company  and 
the  appellants  to  pay  the  plaintiff  the  salary 
to  become  due  after  said  date,  less  the  pay- 
ments alleged  to  have  been  made.  We  think 
the  demurrer  was  properly  overruled.  While 
a  bill  of  particulars  may  be  said  to  be  a  part 
of  the  plaintiff's  complaint  In  the  sense  that 


it  must  relate  to  the  complaint  and  be  con- 
strued with  reference  to  it  yet  It  cannot  be 
considered  as  a  part  of  the  complaint  for  the 
purposes  of  the  subsequent  pleadings,  but  only 
to  the  extent  of  restricting  the  plaintiff's  proof 
to  the  matters  therein  specified.  In  other 
words,  the  complaint  cannot  be  enlarged  or 
amended  by  a  bill  of  particulars. 

Under  our  system  of  pleadings,  several  caus- 
es of  action  may  be  onited  'n  the  same  com- 
plaint when  they  all  arise  out  of  "(1)  contract 
express  or  implied.  •  •  *"  BaUlnger's 
Ann.  Codes  &  St  f  4942.  And,  as  we  have 
seen,  a  complaint  is  demurrable  on  that  ground 
only  where  the  several  causes  of  action  are 
Improperly  united.  It  is  manifest  that  the 
cause  or  causes  of  action  stated  in  tbe  com- 
plaint arose  out  of  contract  and,  that  being 
true,  even  If  two  causes  of  action  were  stated, 
as  claimed  by  appellants.  It  would  seem  to 
follow.  In  the  absence  of  any  showing  to  the 
contrary,  that  they  were  properly  united  in 
the  complaint 

'  It  Is  also  Insisted  that  the  alleged  under- 
taking of  appellants  to  pay  the  salary  due 
plaintiff  on  June  7,  1899,  was  a  promise  to 
answer  for  the  debt  of  another  person,  and 
that  tbe  court  erred  in  admitting  parol  tes- 
timony to  prove  it  It  is  tme,that  under  onr 
statute  (Ballinger'B  Ann.  Codes  &  St  {  457Q 
such  promises  are  unenforceable  and  void  un- 
less they  are  in  writing  and  signed  by  the 
party  to  be  charged  therewith.  But  it  ap- 
pears, both  from  tbe  so-called  bill  of  particu- 
lars and  from  tbe  proof,  that  the  salary  doe 
plaintiff  on  June  7,  1899,  and  which  was  the 
subject  of  the  alleged  guaranty,  was  actually 
paid  on  the  22d  of  July  following,  together 
with  a  large  portion  of  the  salary  which  be- 
came due  between  those  dates.  The  contract 
of  guaranty,  then,  if  there  was  one,  was  execut- 
ed before  the  action  was  commenced,  and  the 
fact  that  such  contract  once  existed  was 
proved  by  parol  testimony  was  certainly  not 
prejndicial  to  the  appellants.  The  back  sal- 
ary, above  mentioned,  was  not  included  in  tbe 
plahitiff's  cause  of  action,  and  tbe  learned 
judge  before  whom  the  case  was  tried  told 
the  jury  that  the  question  of  tbe  admissibility 
of  the  evidence  as  to  that  matter  had  been 
"eliminated  from  the  case." 

It  is  further  claimed  by  appellants  that  the 
case  presented  by  plahitlff  In  bis  bill  of  par- 
ticulars and  on  tbe  trial  was  a  departure 
from  that  laid  In  the  complaint  and  that  there 
was  a  variance  between  the  allegations  of  the 
complaint  and  the  proof.  But  we  are  un- 
able to  agree  with  counsel  In  this  regard.  A 
departure,  under  our  statutes,  Is  tbe  statement 
of  a  cause  of  action  in  tbe  plaintiff's  reply 
different  from  that  set  forth  in  the  complaint 
and  which  does  not  support  and  fortify  it 
A  plaintiff  In  an  action  must  recover,  if  at 
all,  upon  the  cause  of  action  stated  In  bis 
complaint  and  a  reply  which  sets  up  a  cause 
of  action  different  from  that  stated  in  the 
complaint  Is  deemed  bad  for  departure.  6 
Enc.  PL  &  Prac.  461.  In  this  case  the  plain- 
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tiff  filed  no  reply,  and  tbere  waa  no  necessity 
for  such  a  pleading,  for  tbere  was  nothing 
In  the  answer  to  reply  to,  and,  in  contempla- 
tion of  law,  there  can  be  no.  departure  from 
a  complaint  without  a  reply.  Nor  do  we  per- 
ceive any  material  variance  between  the  alle- 
gations of  the  complaint  and  the  proof  at  the 
trlaL  A  variance,  to  be  material  under  our 
statute,  must  actually  mislead  the  adverse  par- 
ty to  bis  prejudice  in  maintaining  his  action 
or  defense  upon  the  merits.  And,  whenever 
it  is  alleged  that  a  party  has  been  so  misled, 
tbat  fact  most  be  proved  to  the  satisfaction 
of  the  court,  and  the  court  may  thereupon 
order  the  pleading  to  be  amended  upon  such 
terms  as  shall  be  Just.  Balllnger's  Ann.  Codes 
&  St.  i  4&^.  No  such  showing  was  made  to 
the  court  In  this  instance. 

There  Is  a  marked  distinction  between  an 
immaterial  variance  and  an  absolute  failure 
of  proof.  Balllnger's  Ann.  Codes  &  St  f  4951. 
The  former  may  be  cured,  as  we  have  seen, 
by  amendment  of  the  pleading,  but  the  latter 
is  fatal  to  the  action  or  defense.  It  was  the 
provhice  of  the  Jury  to  determine  the  facts 
in  the  case,  and  we  are  of  the  opinion  that 
the  court  was  right  In  refusing  to  disturb  the 
verdict. 

The  Judgment  is  affirmed. 

BBAVIS,  C.  J.,  and  MOUNT  and  DUN- 
BAB,  JX,  concur. 


STATE  ex  rd.  VIOTOB  BOOM  CO.  t. 

PETERSON. 

(Supreme  Court  of  Washington.    Sept  4, 1902.) 

CONTKMPT— AFFIDAVIT— HARMLESS  ERROR. 

1.  Under  Ballinger's  Ann.  Codes  &  St  S  5708, 
■abd.  5,  declaring  disobedience  of  an  order  of 
coart  a  contempt,  and  section  5801,  providing 
that  before  proceedings  can  be  had  for  cou- 
tem]>t  not  committed  in  the  presence  of  the 
court,  the  facts  constitnting  the  contempt  must 
be  shown  by  affidavit  presented  to  the  court,  an 
affidavit  does  not  authorize  contempt  proceed- 
ings against  one  for  disobedience  of  injunction 
order  against  defendants  in  a  suit  and  their 
agents  and  employes,  he  not  being  one  of  the 
defeadants,  or  shown  by  the  affidavit  to  be  one 
of  their  employes  or  agents. 

2.  There  is  no  substantial  error  in  ordering 
one  to  be  arrested  in  contempt  proceedings,  and 
brought  before  the  conrt  without  bail,  and  with- 
out designating  a  return  day  in  the  warrant, 
he  being  in  coart,  baring  been  allowed  time  to 
plead,  and,  in  the  meantime,  to  go  on  his  own 
recognizance. 

Appeal  from  superior  court,  Chehalis  coun- 
ty;  Charles  W.  Hodgdon,  Judge. 

Contempt  proceedings  by  the  state,  on  re- 
lation of  the  Victor  Boom  Company,  against 
Pranli  E.  Peterson.  From  a  Judgment  against 
defendant,  he  appeals.    Reversed. 

John  C.  Hogan,  for  appellant  J.  O.  Gross, 
for  respondent 

ANDERS,  J.  This  is  a  proceeding  for  the 
pmiishment  of  the  appellant  Franlc  E.  Peter- 
ton,  for  an  alleged  contempt  in  violating  a  re- 
straining order  Issued  by  the  superior  court  of 


Chehalis  county  In  an  action  which  was  then 
pending  in  said  court.  It  appears  from  the 
record  that  the  Victor  Boom  Company,  a  cor- 
poration, organized  and  existing  under  the 
laws  of  this  state,  on  January  13,  1900,  Insti- 
tuted an  action  in  said  court,  against  Ste- 
puen  Goodwell  and  H.  O.  Ellis,  to  restrain 
them  from  molesting  or  interfering  with  the 
property  and  appliances  of  said  plaintiff.  The 
Victor  Boom  Company  was  organized  in  the 
year  1899,  and  seems  to  have  compiled  with 
all  the  requirements  of  our  statutes  In  rela- 
tion 10  such  corporations.  On  January  81, 
1900,  the  court.  In  said  action,  on  motion  of 
plaintiff,  ordered  and  adjudged  as  follows: 
"That  until  the  further  order  of  the  court  In 
the  premises,  you,  the  said  Stephen  Goodwell 
and  H.  O.  Ellis,  and  each  of  you,  defendants 
herein,  and  all  and  singular  of  your  agents 
and  employes,  and  all  others  acting  for  yon, 
and  each  or  either  of  you,  do  absolutely  desist 
and  refrain  from  molesthig  or  Interfering 
with  in  any  manner  or  form  whatsoever  the 
property,  or  any  part  thereof,  of  the  said 
plaintiff,  situate  and  being  at  and  near  the 
mouth  of  the  Neushkah  river  and  the  waters 
of  Gray's  Harbor,  contiguous  thereto,  in  said 
Chehalis  coimty,  mentioned  and  referred  to 
In  the  plaintiff's  complahit  as  constituting  the 
boom  of  the  said  plaintiff,  the  same  being 
composed  of  piling,  boom  ptlcks,  and  chains 
and  appliances  used  In  catching,  sorting, 
booming,  and  rafting  of  saw  logs  at  the  place 
aforesaid;  and  therein  fail  not  at  your  perlL 
This  order  and  Judgment  to  take  effect  and  be 
In  force  from  and  after  entry,  the  filing  of  a 
bond  as  hereinbefore  provided,  and  the  serv- 
ice of  the  same  on  the  said  defendants." 
This  order  was  served  upon  the  defendants 
in  the  action,  and  also  upon  Peterson,  the  ap- 
pellant herein.  Thereafter  there  was  filed 
with  tiie  clerk  of  the  court  aforesaid  what 
was  termed  a  "complaint  and  affidavit,"  en- 
titled 'The  State  of  Washington,  at  the  Rela- 
tion of  the  Victor  Boom  Company,  a  Corpora- 
tion, Plaintiff,  vs.  Frank  E.  Peterson,  De- 
fendant," In  which  is  set  forth  all  the  records 
and  proceedings  in  the  original  suit  of  the  re- 
lator against  Goodwell  and  EHlis  np  to  and 
including  the  restraining  order  above  quoted, 
and  In  which  it  Is  alleged.  In  substance,  that 
the  said  Frank  E.  Peterson,  in  disregard  of 
the  said  order  of  the  court,  and  in  violation 
thereof,  did,  on  February  2,  1900,  willfully, 
maliciously,  wrongfully,  and  without  reason 
or  excuse  therefor,  cut  loose  and  set  adrift 
certain  boom  sticks  and  chains  of  the  relator 
from  its  boom  at  the  mouth  of  the  Neushkah 
river  and  the  waters  of  Gray's  Harbor,  at 
and  near  tbe  mouth  of  said  river,  and  with- 
in the  pint  of  the  relator  as  mentioned  and 
set  forth  in  tbe  original  complaint;  and  the 
said  Frank  E.  Petersoi^i  did  then  and  there. 
In  violation  of  said  order,  interfere  with  and 
molest  tbe  property  of  the  said  relator  while 
the  said  relator  was  conducting  its  ordinary 
business  of  booming  and  rafting  saw  logs  at 
its  boom  aforesaid,  by  then  and  there  cntti^ 


Digitized  by ' 


72 


70  PACIFIC  REPOBTER. 


(Wash. 


loose  from  Its  boom  about  16  boom  sticks  and 
chains,  and  setting  the  same  adrift  In  the 
waters  of  Gray's  Harbor;  the  said  Peterson 
then  and  there  declaring  that  he  would  clear 
the  boom  of  any  and  all  sticks  and  chains 
that  might  be  placed  In  said  boom  by  the  re- 
lator, and  that  he  would  disregard  the  said 
order  of  the  court  The  complainant  prayed 
for  the  issuance  of  a  citation  to  the  said 
Peterson  for  his  appearance  before  the  court 
This  complaint  and  affidavit  was  sworn  to 
by  G.  M.  Powell,  secretary  and  treasurer  of 
relator,  before  the  clerk  of  said  superior  court, 
and  upon  presentation  thereof  the  court,  on 
February  6,  1900,  Issued  a  warrant  of  ar- 
rest against  the  defendant  Peterson,  return- 
able forthwith,  requiring  the  said  defendant 
to  answer  the  allegations  of  contempt  In  said 
affidavit  contained,  and  that  the  defendant  be 
held,  when  arrested  under  such  writ  without 
baiL  The  court  at  the  same  time  ordered 
that  a  copy  of  the  affidavit  then  on  file  in  the 
cause  be  served  upon  the  defendant  with  the 
writ  of  attachment  The  defendant  was  ac- 
cordingly arrested,  and  brought  Into  court 
and  thereupon,  by  his  counsel,  moved  to 
quasb  the  warrant  and  dismiss  the  proceeding 
upon  the  grounds:  First  that  no  affidavit  as 
required  by  statute  as  a  basis  for  the  proceed- 
ing, was  ever  made  or  filed;  second,  tbat  the 
warrant  was  nuU  and  void  In  falling  to  speci- 
fy a  return  day;  and,  thbrd,  that  the  order 
directing  the  issuance  of  the  warrant  was 
void  In  denying  the  defendant  the  right  to  be 
admitted  to  ball.  This  motion  was  heard  and 
denied  on  the  6th  day  of  February,  and  the 
defendant  was  required  to  plead  to  the  com- 
plaint and  affidavit  on  February  10,  1900,  at 
the  hour  of  10  o'clock  a.  m.,  ball  being  fixed 
at  $200,  to  be  given  by  himself  for  his  appear- 
ance at  said  date.  On  the  day  last  mentioned 
the  defendant  appeared  and  demurred  to  tbe 
complaint  made  tbe  basis  of  the  proceeding 
upon  the  grounds,  among  others,  tbat  no  affi- 
davit as  required  by  law  was  ever  made  or 
filed  as  a  basis  for  the  Issuance  of  tbe  war- 
rant for  tbe  arrest  of  the  defendant;  tbat  tbe 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  tbe  de- 
fendant, or  grounds  for  the  punlsbment  of 
the  defendant  for  contempt  of  court;  and  that 
the  court  had  not  acquired  Jurisdiction  In  the 
premises.  The  demurrer  was  overruled,  and, 
the  defendant  having  answered,  the  case  pro- 
ceeded to  trial  before  the  court  The  defend- 
ant was  foimd  guilty,  and  was  adjudged  to 
pay  a  fine  and  costs,  and  to  stand  committed 
until  such  fine  should  be  paid.  From  this 
judgment  the  defendant  has  appealed. 

It  is  alleged  by  the  appellant  that  the  court 
erred:  (1)  In  denying  his  motion  to  quash 
the  proceedings  and  discharge  the  defendant 
on  the  ground  that  no  affidavit  as  required  by 
statute  was  made  or  filed  as  a  basis  for  the 
proceeding,  and  that  the  court  was  without 
jurisdiction  In  the  proceeding;  (2)  in  ordering 
the  arrest  of  the  defendant  without  ball,  and 
In  denying  the  appellant's  motion  to  quash 


the  warrant  on  that  ground;  (3)  In  making 
tbe  warrant  of  arrest  returnable  forthwith, 
and  not  upon  a  day  certain,  and  denying  the 
motion  to  quash  the  warrant  for  that  reason; 
(4)  In  overruling  the  appellant's  demurrer  to 
the  complaint  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  contempt; 
and  (5)  In  denying  appellant's  motion  for  a 
nonsuit  It  Is  claimed  by  counsel  for  the  ap- 
pellant that  no  affidavit  whatever  was  filed 
by  or  on  behalf  of  the  relator  as  a  basis  for 
this  proceeding.  This  contention  Is  predicat- 
ed upon  the  assumption  that  the  paper  writ- 
ing which  the  learned  trial  court  treated  as 
an  affidavit  was  merely  an  ordinary  com- 
plaint, and,  though  sworn  to,  was  neither  In 
form  nor  sulMtance  an  affidavit  It  was  In 
the  form  of  a  complaint  In  an  ordinary  civil 
action,  and  was  subscribed  by  the  attorney 
for  the  relator  as  complaints  ordinarily  are  In 
our  practice;  but  It  does  not  necessarily  fol- 
low from  those  facts  that  it  might  not  have 
been  properly  treated  as  an  affidavit.  It  baa 
been  said  that  an  affidavit  Is  a  declaration  on 
oath,  in  writing,  sworn  to  by  the  affiant  be- 
fore some  person  who  has  authortty  to  admin- 
ister oaths.  Harris  v.  Lester,  80  111.  307;  2 
Cycl.  Law  &  Proc.  p.  4.  An  affidavit  Is  not 
a  pleading,  and  cannot  be  made  to  take  tbe 
place  of  a  pleading  requh-ed  by  law.  For  In- 
stance, an  affidavit  cannot  be  made  to  serve 
the  purpose  of  a  plea  In  abatement  or  In  bar. 
Kellogg  V.  Sutherland,  38  Ind.  154.  On  tbe 
other  band,  it  is  the  general  rule  that  a  veri- 
fied pleading  cannot  be  substituted  for  an  affi- 
davit that  the  law  specially  requires.  Gawtry 
T.  Doane,  SI  N.  Y.  84.  But  we  think  tbat 
a  written  declaration,  properly  sworn  to  and 
certified,  may  constitute  an  affidavit.  If  In- 
tended as  such,  even  though  It  be  lo  the  form 
of  an  ordinary  pleading.  The  venue  Is  prop- 
erly prefixed  to  this  alleged  affidavit,  and  tbe 
facts  therein  stated  seem  to  have  been  sworn 
to  before  the  proper  officer,  and  it  would, 
therefore,  seem  tbat  tbe  contention  that  no 
affidavit  was  filed  Is  not  available.  But  It 
Is  further  contended  by  the  learned  counsel 
for  the  appellant  that  even  If  It  be  conceded 
that  the  Instrument  designated  by  the  relator 
as  a  complaint  and  affidavit  may  be  regarded 
as  an  affidavit  in  contemplation  of  the  stat- 
ute, It  nevertheless  falls  to  state  tacts  suffi- 
cient to  constitute  a  contempt  of  court,  and. 
If  tbat  be  true,  it  necessarily  follows  that 
the  appellant's  demurrer  thereto  should  have 
been  sustained. 

Our  statute  provides  that  before  any  pro- 
ceedings can  be  taken  In  cases  of  contempt 
other  than  those  committed  in  the  Immediate 
view  and  presence  of  the  court  the  facts  con- 
stituting the  contempt  must  be  shown  by  af- 
fidavit presented  to  the  court  and  thereupon 
such  court  may  either  make  an  order  upon 
the  person  charged  to  show  cause  why  he 
should  not  be  arrested  to  answer,  or  Issue  a 
warrant  of  arrest  to  bring  such  person  to  an- 
swer In  the  first  instance.  Ballinger's  Ann. 
Codes  &  St  J  5801;  Hill's , Ood^  J  ;m^  The 
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statute  also  provides  that  disobedience  of  any 
lawful  Judgment,  decree,  order,  or  process  of 
the  court  Is  deemed  to  be  a  contempt  of  court. 
BaUloger'B  Ann.  Codes  &  St.  S  5708,  subd.  5. 
The  restraining  order  In  the  case  at  bar  en- 
joined, as  we  have  seen,  the  defendants  Ste- 
phen Goodwell  and  H.  G.  Ellis,  their  agents 
•ud  employes,  from  doing  certain  things  there- 
in specified;  and,  before  the  appellant  could 
be  lawfully  punished  for  its  disobedience,  it 
was  necessary  to  allege  and  prove  that  he  was 
either  a  party  to  the  action  in  which  the  or- 
der was  made,  or,  at  least,  that  he  was  an 
agent  or  employ^  of  the  defendants  named. 
It  is  not,  and  could  not  be,  claimed  that  the 
ai>penant  was  a  party  to  the  suit  in  which  the 
order  was  passed  which  the  appellant  is  ac- 
cused of  violating;  and  It  Is  the  general  rule 
that  only  parties  to  the  action  are  liable  to  be 
proceeded  against  for  an  alleged  disobedience 
of  an  injunction  pr  restraining  order  Issued 
therein.  Watson  v.  Fuller,  9  How.  Prac.  425: 
Rap.  Contempt,  §  47;  4  Enc.  PI.  &  Prac.  p. 
778.  and  cases  cited.  That  a  person  not  a 
party  to  a  suit  is  not  bound  by  an  Injunction 
granted  therein  was  decided  by  this  court  in 
Savage  v.  Sternberg,  19  Wash.  679,  64  Pac. 
611.  67  Am.  St  Rep.  751.  But  it  has  been 
held  that  a  person  not  a  nominal  party  to  the 
action  In  which  the  Injunction  was  granted 
may,  in  certain  cases,  stand  in  such  a  re- 
lation to  the  party  or  parties  that  he  may 
be  bound  by  the  orders  issued  therein  atter 
notice  thereof  has  been  given  to  him.  Thus 
one  who  is  in  privity  with,  or  who  occupies 
the  position  of  servant,  agent  or  employ6  to 
a  party  who  is  enjoined,  will,  if  named  or  In 
some  way  designated  in  the  order  of  injunc- 
tion, be  subject  to  punishment  for  willfully 
disobeying  such  order.  Boyd  v.  State  (Neb.) 
28  N.  W.  925.  In  the  case  last  cited  the  Oma- 
ha Horse  Railroad  ran  along  and  through  St 
Mary's  avenue  and  across  Seventeenth  street 
In  the  dty  of  Omaha.  The  city  of  Omaha 
was  engaged  in  constructing  a  sewer  along 
Seventeenth  street  and  across  St.  Mary's  ave- 
nue. This  worlc  was  being  done  by  contract 
HcHagb,  McGavock  &  Go.  being  the  con- 
tractors with  the  board  of  public  works  of 
aaid  city  for  the  construction  of  said  sewer. 
At  the  suit  of  the  owner  of  the  railroad  the 
contractors,  their  agents,  servants,  laborers, 
and  employes  were  temporarily  enjoined  and 
restrained  from  tearing  up  the  street  car  track 
and  a  bridge  thereon  on  St  Mary's  avenue  at 
Its  intersection  with  Seventeenth  street  In  said 
city.  At  the  time  of  these  transactions  one 
James  ES.  Boyd  was  the  mayor  of  the  dty  of 
Omaha,  and  as  such  he  gave  such  direction  to 
the  chairman  of  the  board  of  public  works  of 
the  city  as  led  to  the  doing,  by  other  servants 
of  the  city,  of  the  things  which  the  contract- 
ors and  their  servants  were  enjoined  from  do- 
ing. An  attachment  for  contempt  was  there- 
Tjpon  issued  against  him  for  a  disobedience  of 
the  order  of  the  court  granting  the  provisional 
Injunction,  and  he  was  found  guilty  of  con- 
tempt, and  a  fine  of  $200  was  imposed  upon 


him.  An  appeal  was  taken  to  the  supreme 
court,  and  that  court  reversed  the  Judgment 
of  the  district  court,  and  dismissed  the  pro- 
ceeding; the  court  holding  that  an  injunc- 
tion is  personal  to  the  party  against  whom  it 
is  directed  and  persons  occupying  a  subordi- 
nate relation  to  such  party,  and  that  Boyd  oc- 
cupied no  such  relation  to  the  contractors  who 
had  been  enjoined,  or  either  of  them.  In  the 
course  of  the  opinion  in  that  case  it  Is  said: 
"Neither  the  Judgment  nor  order  of  injunction 
partake  of  the  nature  or  character  of  a  proc- 
lamation. Indeed,  it  may  be  said  ordinarily 
courts  have  to  do  officially  only  with  parties 
to  suits  and  legal  proceedings  before  them, 
while  the  executive  and  legislative  depart- 
ments have  official  relations  with  the  body  of 
the  people."  The  court  below  was  evidently 
of  the  opinion  that  the  appellant,  Peterson, 
although  not  a  party  to  the  injunction,  oc- 
cupied such  a  relation  to  Goodwell  and  EUls 
that  he  was  bound  by  the  order  of  the  court 
and  liable  to  punishment  for  violating  its  pro- 
visions. But  even  under  that  view  of  the  law 
the  Judgment  api>ealed  from  cannot  be  sus- 
tained. We  have  not  been  able  to  discover 
any  allegation  in  the  affidavit  or  complaint 
presented  to  the  superior  court  on  behalf  of 
the  relator  herein  that  the  appellant  was  ei- 
ther a  servant  agent  or  employ^  of  the  de- 
fendants in  the  original  action;  and  without 
such  an  allegation  the  affidavit  was  not  suffi- 
cient to  authorize  the  court  to  proceed  against 
the  appellant  for  the  alleged  contempt.  The 
supreme  court  of  Oregon,  under  a  statnte  sim- 
ilar to  ours,  expressly  held  that  the  court 
has  no  authority  to  proceed  against  a  party 
for  contempt  on  account  of  acts  not  commit- 
ted in  its  immediate  presence,  unless  the  facts 
constituting  the  contempt  are  shown  by  an 
affidavit  presented  to  the  court  State  v. 
Kaiser,  20  Or.  50,  23  Pac.  964,  8  L.  R.  A.  584. 
And  in  State  v.  Alien,  14  Wash.  684,  45  Pac. 
644,  it  is  held  that  the  fact  that  proof  intro- 
duced upon  the  trial  tends  to  show  that  one 
charged  with  contempt  of  court  has  violated 
the  court's  order  Is  Immaterial  when  such 
fact  is  not  sufficiently  shown  by  the  affidavit 
used  as  the  basis  of  the  proceedings.  Further- 
more, this  court  in  a  recent  case  said:  "While 
the  power  to  punish  for  contempt  is  inherent 
in  all  courts,  as  such  power  is  essential  to  the 
preservation  of  order,  the  due  enforcement  of 
the  Judgments,  orders,  and  processes  of  the 
court,  and,  consequently,  to  the  due  adminis- 
tration of  Justice,  it  is,  nevertheless,  in  its 
nature,  arbitrniy,  capable  of  abuse,  and,  when 
exercised,  afTects  either  the  property  or  the 
personal  liberty  of  the  individual  against 
whom  It  is  directed.  And  while  the  legisla- 
ture may  not  lawfully  take  away  this  power 
altogether.  It  can  undoubtedly,  to  prevent  Its 
abuse,  and  to  preserve  the  Just  rights  of  the 
Individual,  reasonably  limit  its  exercise;  that 
is  to  say,  it  can  declare  what  acts  or  omis- 
sions shall  constitute  contempt,  define  the 
character,  and  limit  the  amount  of  punish- 
ment that  may  be  inflicted  tqt 
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and  prescribe  the  method  of  procedure  by 
whlcb  the  recoaant  party  shall  be  brought  be- 
fore the  court,  and  the  procedure  to  be  follow- 
ed upon  the  trial.  •  •  •  When,  therefore, 
the  lower  court  proceeded  to  punish  the  peti- 
tioner without  following  the  prescribed  pro- 
cedure. It  proceeded  lllegallly,  and  without  au- 
thority of  law.  •  •  •  More  than  this,  the 
Statute  Is  Imperative.  It  has  made  an  affida- 
vit essential  to  set  the  powers  of  the  court 
In  motion,  and,  although  the  rights  of  the  par- 
ties may  be  as  well  protected  In  a  procedure 
had  upon  the  return  of  the  officer  as  in  a  pro- 
cedure had  upon  an  affidavit  yet  the  courts 
may  not  alter  the  statute."  In  re  Coulter,  25 
Wash.  &26,  65  Pac  759.  Indeed,  It  seems  to 
us  extremely  doubtful  that  the  appellant  was 
guilty  of  contempt  upon  the  state  of  facts 
disclosed  by  the  evidence  adduced  at  the  trlaL 
It  appears  from  the  proofs  that  the  West 
Aberdeen  Boom  Company  was  the  owner  and 
in  possession  of  a  boom  In  the  Neusbkah  riv- 
er, and  was  engaged  In  catching,  sorting,  and 
rafting  saw  logs  therein,  and  that  while  ao 
doing  the  Victor  Boom  Company,  by  its  of- 
ficers or  agents,  entered  upon  the  premises 
claimed  by  the  West  Aberdeen  Company,  and 
placed  boom  sticks  thereon,  notwithstanding 
the  objections  and  protests  of  the  latter  com- 
pany. In  such  a  manner  as  to  Interfere  with 
Its  ordinary  operations.  The  appellant,  as  the 
employs  of  the  West  Aberdeen  Company,  and, 
as  be  claimed,  by  Its  direction,  removed  the 
boom  sticks  and  appliances  placed  within  Its 
boom,  and  that  act  constitutes  the  alleged  con- 
tempt of  court  It  would  seem  that  neither 
the  restraining  order  nor  the  filing  of  the  re- 
lator company's  plat  authorized  that  company 
either  to  take  possession  of  or  to  use  or  Inter^ 
fere  with  the  property  of  another  company  or 
person.  See  Rap.  Contempt  §  44.  But  we 
need  not  and  do  not,  determine  this  question, 
for,  as  we  have  shown,  the  affidavit  was  not 
sufficient  "to  set  the  powers  of  the  court  In 
motion."  It  is  further  contended  that  the 
court  erred  In  ordering  the  appellant  to  be  ar- 
rested and  brought  before  It  without  bail,  and 
without  designating  a  return  day  in  the  war- 
rant But  we  see  no  substantial  merit  in  this 
point  for  the  record  shows  that  the  appellant 
being  in  court,  was  allowed  time  to  plead, 
and.  in  the  meantime,  to  go  upon  his  own  rec- 
ognizance. 

For  the  foregoing  reasons,  the  Judgment  Is 
reversed,  and  the  proceeding  dismissed. 


REAVIS,     C.    J.,     and 
MOUNT,  JJ.,  concur. 


DUNBAR    and 


In  re  BELT'S  ESTATE. 
(Supreme  Court  of  Washington.    Sept  2, 1902.) 

HXBOtlTORS— RECOVERY  AS  ADMINISTRATOR— 

BSTOPPBL— STATnTES—PROBATB 

CODRT— JURISDICTION. 

1.  While  an  Administrator  is  eatitled  to  the 

possession  of   funds   held   by   bis   intestate  as 

trustee,  he  Is  liable  to  account  therefor  to  the 


cestui  4ue  trust  In  Itis  indiridaai  or  representa- 
tive capacity. 

2.  Funds  which  have  been  trust  funds  in  the 
hands  of  an  intestate  cannot  be  held  liable  for 
his  debts,  but  the  property  remains  that  of  the 
cestui  que  trust. 

3.  Where  an  administrator,  as  such,  recover* 
a  judgment  in  an  action  commenced  by  his  in- 
testate as  a  trustee,  he  is  not  estopped,  a* 
against  a  creditor  of  the  estate,  to  set  up  th«t 
the  funds  recovered  are  not  the  property  there- 
of. 

4.  2  Bellinger's  Ann.  Codes  &  St  §  6209,  pro- 
vides that  when  property  uot  mentioned  in  the 
inventory  shall  come  to  the  knowledge  of  the 
executor  he  shall  make  an  additional  mventory 
thereof,  and  that  the  making  of  such  additional 
inventory  may  be  enforced  by  attachment.  la 
proceediuRB  under  the  statute  an  administratrix 
was  notified  to  include  in  an  inventory  a  judg- 
ment recovered  by  her  as  administratrix,  and  she 
appeared  and  made  showing  that  the  property 
did  not  belong  to  the  estate.  Held,  that  the 
probate  court  had  jurisdiction  to  determine 
prima  facie  whether  the  property  belonged  to 
the  estate,  though  the  adjudication  was  not 
binding  on  any  one  subsequently  claiming  the 
property  In  another  form. 

5.  A  creditor  of  the  estate  of  an  intestate 
sought  under  the  statute  to  compel  the  admin- 
istratrix to  inventory  as  an  asset  a  judgment 
recovered  by  her  as  administratrix  in  an  action 
commenced  by  her  intestate  as  trustee,  and 
contended  that  the  administratrix  having  re- 
covered as  administratrix,  the  fund  must  be 
accounted  for  in  the  manner  in  which  it  was 
received.  Held  that  the  fund  not  being  an  as- 
set of  the  estate,  the  position  taken  by  the 
creditor  was  of  no  avail  to  him. 

Appeal  from  superior  court  Spokane  county; 
Geo.  W.  Belt  Judge. 

Proceeding  by  J.  J.  Brown  under  Ballln- 
ger's  Ann.  Cedes  &  St.  {  6209,  to  compel  Mar^ 
tha  J.  Belt,  as  administratrix  of  the  estate  of 
H.  N.  Belt  deceased,  to  Inventory  a  certain 
Judgment  as  an  asset  of  the  estate.  From  a 
Judgment  for  the  defendant  petitioner  ap- 
peals.   Affirmed. 

Hyde,  Townsend  &  Tompkins,  for  appellant 
W.  J.  Thayer,  for  respondent 

MOUNT,  J.  This  is  a  proceeding  brought  In 
the  court  below  by  a  creditor  of  the  estate  of 
Horatio  N.  Belt,  deceased,  to  compel  the  ad- 
mhiistratrlx  thereof  to  show  cause  why  sb« 
should  not  as  such  admbiistratrlx.  Inventory 
as  assets  of  the  estate  the  proceeds  of  a  cer- 
tain Judgment  rendered  In  favor  of  the  dece- 
dent during  his  lifetime,  and  affirmed  after 
his  death  by  this  court  in  favor  of  the  ad- 
ministratrix, who  had  in  the  meanwhile  been 
substituted  In  decedent's  stead.  The  petition- 
er (the  appellant  here)  first  became  a  creditor 
of  the  decedent  by  virtue  of  a  Judgment  ren- 
dered against  the  decedent  August  12,  1898, 
and  during  the  latter's  llfethne,  for  the  sum 
of  (1,994.72,  with  costs  and  Interest  This 
has  never  been  paid  or  satisfied.  At  the  time 
of  the  rendition  of  this  Judgment  Horatio  N. 
Belt  was  possessed  of  certain  choses  in  ac- 
tion against  the  Washington  Water  Poww 
Company,  a  corporation,  upon  which  he  after- 
wards brought  suit  and  recovered  a  Judgment 

f  2.  See  Executor*  and  Admlnitratora,  ToL  tL 
Cent  Dig.  J  J07.  r^r^n\0 
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for  $21,016,  with  costs  and  interest.  The  facts 
in  relation  to  this  last-named  judgment  are 
88  follows:  In  1882  the  Washington  Water 
Power  Company  gave  to  Horatio  N.  Belt  and 
Isaac  Kanfman  and  others  a  contract  for 
bnildlog  a  street  railroad,  which  the  company 
never  built.  Suit  was  brought  against  the 
company  for  damages  for  failure  to  build  the 
road.  This  suit  was  brought  in  the  name  of 
Horatio  N.  Belt.  Kaufman's  Interest  therein 
was  sold  to  W.  L.  and  EL  C.  Belt,  who  were 
sons  of  Horatio  N.  Belt  All  of  the  Interest 
of  H.  N.  Belt,  the  plaintiff,  therein,  a  short 
time  after  the  suit  was  brought,  was  sold  for 
a  Taluable  consideration  to  his  wife,  Martha 
J.  Belt,  but  the  suit  was  prosecuted  to  Judg- 
ment in  the  lower  court  In  the  name  of  Ho- 
ratio N.  Belt  The  case  was  thereupon  ap- 
pealed to  this  court  but  before  the  affirm- 
ance of  the  Judgment  by  this  court  Horatio 
N.  Belt  died,  and  Martha  J.  Belt  his  widow, 
was,  as  administratrix,  substituted  in  his  stead 
as  a  party  plaintiff,  so  that  the  remittitur 
from  this  court  in  its  essential  portion  read 
thus:  "Adjudged  and  decreed  that  the  Judg- 
ment of  the  said  superior  court  be,  and  the 
same  is  hereby,  affirmed,  with  costs,  and  that 
the  said  Martha  J.  Belt  M  administratrix  of 
the  estate  of  H.  N.  Belt  deceased,  substituted 
respondent  bo^e  and  recover  from  the  said 
Washington  Water  Power  Company  and  from 
the  Fidelity  &  Deposit  Company  of  Maryland 
the  sum  of  (21,016.00,  with  Interest  thereon." 
This  Judgment  of  affirmance  was  rendered  on 
May  6,  1901.  On  May  14,  1901,  Martha  J. 
Belt,  as  such  administratrix,  received  and  re- 
ceipted for  the  proceeds  of  the  judgment  In 
fun.  On  May  16,  1901,  Martha  J.  Beit,  as  ad- 
ministratrix of  the  estate  of  Horatio  N.  Belt, 
deceased,  returned,  and  filed  her  Inventory  of 
the  estate,  containing  no  account  of  the  pro- 
ceeds of  the  Judgment  agahist  the  Washing- 
ton Water  Power  Company,  and  showing  no 
assets  whatever.  On  June  4,  1901,  this  pro- 
ceeding was  commenced  by  3.  J.  Brown,  a 
creditor  of  the  estate  of  H.  N.  Belt,  deceased. 
A  petition  was  filed  In  the  superior  court  in 
the  estate  of  Horatio  N.  Belt  deceased.  In 
which  petition  was  alleged  that  the  petitioner 
was  a  creditor  of  said  estate  In  the  sum  of 
^,001.92;  that  he  had  presented  his  claim, 
which  had  been  allowed;  that  the  adminis- 
tratrix had  received  the  sum  of  $21,016,  which 
was  the  proceeds  of  a  Judgment  In  favor  of 
Horatio  N.  Belt  deceased;  that  Martha  J. 
Belt,  as  administratrix,  had  filed  an  inventory 
of  the  estate,  which  inventory  failed  to  con- 
tain any  accoimt  of  the  said  sum  of  |21,016, 
and  failed  to  show  any  assets  whatever  of 
said  estate;  that  a  demand  had  been  made 
upon  said  administratrix  to  include  the  said 
$21,016  in  her  Inventory  of  said  estate,  which 
demand  was  refused;  and  concluded  with  a 
prayer  that  said  administratrix  be  required  to 
inventory  the  said  sum  of  $21,016,  or  show 
cause  why  she  should  not  do  so.  An  order 
was  issued  as  prayed  for.  In  answer  thereto 
the  administratrix  admitted  that  she  had  re- 


ceived the  proceeds  of  the  Judgment  In  ques- 
tion as  admhitstratrlx,  but  alleged  by  way  of 
affirmative  matter  that  the  action  in  which 
said  Judgment  was  rendered  had  been  prose- 
cuted by  deceased  during  his  lifetime  as 
agent  and  trustee  for  the  use  and  benefit  of 
Martha  J.  Belt  and  bis  two  sons,  W.  L.  and 
H.  C.  Belt  and  that  by  virtue  of  certain  dec- 
larations of  trust  and  assignment  of  the 
cause  of  action  all  Interest  in  the  Judgment 
thereon  was  in  the  widow  and  children,  and 
that  the  proceeds  thereof  were  not  assets  of 
the  estate  of  Horatio  N.  Belt  deceased.  The 
petitioner  demurred  to  the  affirmative  matter 
in  the  answer  on  the  ground  that  it  did  not 
state  matters  constituting  a  defense.  The  de- 
murrer being  overruled,  a  reply  was  filed  de- 
nying the  allegation  of  new  matter,  and  also 
alleged  that  Martha  J.  Belt  having  received 
the  proceeds  of  the  said  Judgment  as  adminis- 
tratrix, is  estopped  to  deny  that  it  does  not 
belong  to  the  estate  of  H.  N.  Belt  deceased. 
Upon  the  issues  made  the  cause  was  tried 
by  the  Judge  of  the  superior  court  sitting  In 
probate  in  the  estate  of  H.  N.  Belt  deceased, 
and  the  court  found  that  the  proceeds  of  the 
Judgment  were  not  the  property  of  the  estate, 
and  dismissed  the  petition.  From  this  order 
this  appeal  Is  prosecuted. 

Appellant  argues  the  errors  assigned  under 
three  heads  substantially  as  follows:  (1)  Re- 
spondent having  recovered  the  judgment  and 
received  the  proceeds  thereof  as  administra- 
trix, she  is,  as  such  administratrix,  estopped, 
in  a  proceeding  against  her  as  such,  to  deny 
that  said  proceeds  constituted  assets  of  the 
estate.  (2)  Assuming  that  there  is  no  estoppel 
upon  the  administratrix,  the  probate  court  had 
no  power  to  hear,  try,  or  determine  In  this 
proceeding  the  title  of  third  parties  claiming 
the  fund  in  question.  (3)  Assuming  that  the 
probate  court  had  power  to  determine  the 
title  of  third  parties  to  the  money  in  question, 
and  that  the  evidence  showed  it  to  have  been 
held  by  decedent  as  a  trust  fund,  yet,  having 
been  recovered  and  received  by  the  adminis- 
tratrix in  that  capacity,  it  had  to  be  held  and 
accounted  for  in  the  form  In  which  It  was 
recovered. 

Appellant  cites  a  number  of  cases  in  sup- 
port of  the  first  point  but  upon  examination 
we  find  all  these  to  be  cases  where  the  money 
was  actually  the  property  of  the  estate,  and 
liable  for  the  debts  thereof.  They  do  not  dis- 
cuss the  point  whether  trust  funds,  as  such, 
are  assets  of  the  estate,  and  liable  for  the 
debts  of  the  decedent;  nor  do  they  bold  that, 
where  an  administrator  receives  and  receipts 
for  a  fund  which  is  a  trust  fund,  such  funds 
must  be  inventoried  and  held  by  him  as  other 
property  of  the  estate  liable  for  decedent's 
personal  debts.  Where  a  person  dies  possess- 
ed of  trust  funds,  such  funds  do  not,  by  the 
reason  of  the  death  of  the  trustee,  become  lia- 
ble for  the  debts  of  his  estate.  The  relation 
of  the  cestui  que  trust  is  not  changed.  The 
property  still  belongs  to  him.  While  the  ad- 
ministrator is  no  doubt  entitle  tfi.  the^iK^ 
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session  of  tne  trnst  funds,  he  Is  liable  to  ac- 
count therefor  to  his  principal  either  In  his 
indtvidual  or  representative  capacity.  De  Va- 
lengln's  Adm'rs  v.  Duffy,  14  Pet  282,  10  U 
Ed.  457.  He  is  not  bound  to  proceed  In  the 
execution  of  the  trust,  but  must  preserve  the 
fund  for  those  entitled  thereto.  2  Woenier, 
Adm'n  (2d  Ed.)  {  321.  It  has  been  held 
that  an  Inventory  la  not  conclusive  as  to  the 
decedent's  ownership  of  the  prdperty,  either 
against  a  third  person  or  against  an  execu- 
tor or  administrator.  Lamme  v.  Dodson,  4 
Mont.  660,  2  Pac.  208r  Anthony  v.  Chap- 
man, 65  CaL  73,  2  Pac.  880;  Baker  v.  Brick- 
ell,  87  Oal.  829,  25  Pac.  489,  1067;  Fulch- 
er  V,  Mandell,  83  Ga.  715,  10  S.  B.  682;  Stevy- 
art's  Estate,  137  Pa.  176,  20  AU.  654;  White 
V.  Shepperd,  16  Tex.  163.  If  the  filing  of  an 
Inventory  Is  not  conclusive  against  the  claim 
•of  an  administrator  to  property  therein  con- 
tained, certainly  where  the  administrator 
comes  Into  possession  of  property,  and  refuses 
to  Inventory  It  upon  the  claim  that  It  does  not 
'  belong  to  the  estate,  but  belongs  to  some  third 
person  or  to  himself,  no  estoppel  as  to  the 
title  can  be  pleaded  simply  because,  as  In  this 
-case,  the  property  was  received  In  a  repre- 
sentative capacity.  * 

It  is  next  argued  that  the  probate  court  had 
no  power  In  this  proceeding  to  determine  the 
title  of  third  parties  claiming  the  fund  In 
-question.  This  court  held  In  Stewart  v.  Lohr, 
1  Wash.  St.  341,  25  Pac.  457,  22  Am.  St.  Rep. 
160,  that  the  probate  court  is  without  Jurisdic- 
tion to  try  the  title  to  property  as  between 
the  representatives  of  an  estate  and  strangers 
thereto.  See,  also,  Huston  v.  Becker,  15  Wash. 
686,  47  Pac.  10,  and  In  re  Alfstad's  EJstate 
(Wash.)  67  Pac.  693.  Under  these  decisions 
the  superior  court  sitting  In  probate  had  no 
Jurisdiction  to  determtaie  the  title  of  third  par- 
ties claiming  the  fund.  But  we  do  not  under- 
stand from  the  record  in  this  proceeding  that 
the  court  undertook  to  determine  the  title  of 
any  person  to  the  property.  The  court  found 
as  a  fact  "that  the  moneys  mentioned  in  the 
petition  are  not  any  part  of  the  assets  of  the 
-estate  of  said  deceased,"  and  for  that  rea- 
son dismissed  the  petition.  The  statute  pro- 
vides at  section  6201,  2  Ballinger's  Ann.  Codes 
A  St.:  "Every  executor  and  administrator 
shall  make  and  return,  upon  oath.  Into  the 
court,  within  one  month  after  his  appoint- 
ment, a  true  inventory  of  the  real  and  per- 
sonal estate  of  the  deceased,  which  shall  come 
to  his  possession  or  knowledge."  Section 
■6204:  "The  inventory  shall  also  contain  an 
account  of  all  moneys  belonging  to  the  de- 
ceased, which  shall  come  to  the  possession  or 
knowledge  of  the  executor  or  administrator; 
and  If  none  shall  come  to  his  possession  or 
knowledge,  the  fact  shall  be  so  stated  In  the 
Inventory."  Section  6209:  "Whenever  prop- 
-erty  not  mentioned  In  an  inventory  shall  come 
to  the  knowledge  and  possession  of  the  execu- 
tor or  administrator,  be  shall  cause  the  same 
to  be  appraised  in  the  manner  prescribed  In 
this  chapter,  and  an  additional  Inventory  to 


be  returned,  subscribed  and  sworn  to  as  is 
provided  In  this  chapter,  as  soon  as  practi- 
cable after  the  discovery  thereof,  and  the  mak- 
ing of  such  inventory  may  be  enforced,  after 
notice,  by  attachment  to  which  may  be  added 
the  revocation  of  the  letters."    These  proceed- 
ings were  instituted  under  this  last  section  by 
a  petition  filed  by  appellant  In  the  estate  of 
Horatio  N.  Belt,  deceased,  In  the  probate  de- 
partment of  the  superior  court    The  respond- 
ent was  notified  to  include  the  money  in  ques- 
tion in  the  Inventory,  or  show  cause  why  she 
did  not  do  so.    She  appeared  In  obedience  to 
the  notice,  and  showed  that  the  property  did 
not  belong  to  the  estate.    One  of  two  rules 
must  obtain,  viz.,  respondent  was  either  en- 
titled to  be  discharged  upon  her  answer,  or 
the  court  had  Jurisdiction  to  determine  the 
question  whether  the  property  belonged  to  the 
estate,  or  there  was  a  reasonable  claim  there- 
to by  the  estate.    Neither  rale  aids  the  appel- 
lant because.  If  the  first  rule  obtains,  it  was 
the  duty  of  the  court  to  dismiss  the  petition 
when  the  answer  was  filed.    The  second  rule 
was  followed,  and  we  think  this  rule  must 
prevail,— that  when  a  question  arises,  in  the 
administration  of  an  estate,  whether  property 
shall  be  inventoried  as  a  part  of  the  estate  or 
not,  the  probate  court  may  hear  evidence  suf- 
ficient to  determine  whether  the  property  In 
question  belongs  to  the  estate,  or  the  estate 
has  any  interest  therein,  or  has  reasonable 
claim  thereto,  which  claim  may  become  an  as- 
set of  the  estate;   not  for  the  purpose  of  Ju- 
dicially determining  the  title  of  any  property 
claimed  by  any  third  person,  but  to  determine 
the  good  faith  of  the  claim.    The  statute  does 
not  require  property  or  money  to  be  Inven- 
toried, unless  It  belongs  to  the  estate,  and  the 
court  will  not  require  money  to  be  Inventoried 
which  does  not  belong  to  the  estate,  and  Is 
not  an  asset  thereof.     Mr.  Schouler,  In   his 
work  on  Executors  (3d  Ed.),  at  section  205. 
says:    "If  goods,  money,  or  securities  belong- 
ing to  another  person  He  amongst  the  goods 
of  the  deceased,  capable  of  identification,  and 
they  come  together  to  the  hands  of  the  per- 
sonal   representative,     such     other    person's 
things  are  not  to  be  reckoned  among  assets 
of  the  estate.    Nor  Is  money  collected  by  an 
attorney,  factor,  or  agent  and  kept  distinct 
and  unmixed  with  the  rest  of  his  property. 
So  property  held  by  a  trustee  or  fiduciary  of- 
ficer is  not  assets  In  the  hands  of  his  execu- 
tors, administrators,  or  assignees;  but  a  new 
trustee  should  rather  be  appointed   to    bold 
the  fund  Instead  of  the  decedent    Only  those 
things  in  which  the  decedent  had  a  benefldal 
Interest  at  his  death  are  assets,  and  not  those 
which  he  holds  In  trust  or  as  the  bailee  or 
factor  of  another."    Mr.  Woerner,  In  his  work 
on  the  American  Law  of  Administration  (vol- 
ume 2  [2d  Ed.]  i  317),  says:   "The  executor  or 
administrator  can  be  required  to  Inventory 
only  the  property  which  belongs  to  the  dece- 
dent, at  the  time  of  his  death.  In  his   own 
right,  or  to  which  the  personal  representative 
la  entitled  In  his  official  jcapaclty.  as  dlstln- 
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Koished  from  tbe  heir,  legatee,  widow,  or 
donee  mortis  caosa  of  the  testator  or  intestate. 
Tbe  court  has  no  power,  therefore,  to  compel 
the  aduiinlstrator  to  inventorr  property  njt 
clearly  belonging  to  the  estate.  On  the  other 
band,  tbe  court  should  not  reject  an  inventory 
exhibited  because  it  contains  property  the  ti- 
tle of  which  is  in  dispute,  because,  as  appears 
In  a  former  chapter,  tbe  probate  court  has  no 
power  to  try  the  title  to  property  between 
the  personal  representatives  and  a  stranger." 
See,  also,  Snodgrnss  t.  Andrews,  30  Miss.  472, 
04  Am.  Dec  169;  Bank  t.  Hummel  (Colo. 
Sup.)  23  Pac.  986,  20  Am.  St.  Rep.  257.  8  L. 
R.  A.  788,  and  note;  11  Am.  &  Eng.  Enc. 
Law  '(2d  Ed.)  p.  849,  and  authorities  cited. 
In  a  case  of  this  kind  the  court  has  Jurisdic- 
tion to  determine  prima  facie  the  fact  wheth- 
er or  not  the  property  belongs  to  the  estate 
and  is  an  asset  thereof.  This  adjudication  is 
not  binding  upon  any  person  afterwards 
claiming  tbe  property  In  another  forum,  but  is 
for  the  purpose  only  of  determining  whether 
the  administrator  shall  be  forced  to  make  an 
torentory  thereof. 

Appellant's  last  point,  tIz.,  assuming  the 
money  in  question  to  be  a  trust  fund,  yet,  hav- 
]ag  been  recovered  and  received  by  the  ad- 
ministratrix acting  In  that  capacity.  It  must 
be  held  and  accounted  for  In  the  form  In 
which  it  was  received,  cannot  aid  him.  Much 
of  what  is  said  above  on  the  first  point  applies 
equally  to  this  one.  But  If  we  concede  that 
appellant  is  correct  in  this  position,  we  are 
unable  to  see  how  he  Is  interested  therein,  be- 
cause he  is  a  creditor  of  the  estate  of  Horatio 
N.  Belt  deceased.  Only  the  assets  of  that  es- 
tate are  liable  for  this  claim.  If  these  funds 
are  trust  funds,  not  belonging  to  the  estate, 
and  which  deceased,  as  agent,  was  engaged 
In  collecting  In  his  lifetime  for  his  principal, 
and  to  be  accounted  for  by  Mrs.  Belt  as  ad- 
ministratrix, she  must  account  to  her  princi- 
pal for  the  whole  thereof.  2  Pom.  Eq.  Jur. 
I2d  Ed.)  I  1063  et  seq.  The  personal  debts  of 
Horatio  N.  Belt  cannot  be  paid  from  these 
funds.  The  personal  creditors  of  Horatio  N. 
Belt  therefore  have  no  Interest  In  having  the 
same  Included  In  the  Inventory  of  his  estate. 

There  is  no  error  .In  the  record,  and  the 
cause  is  affirmed. 

REAVIS,  C.  J.,  and  WHITE.  ANDERS, 
HADLEY,  and  DUNBAR,  JJ.,  concur. 
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Coanty  Superintendent,  et  al. 

(Snpreme  Court  of  Washington.    Sept.  6, 1002.) 

BCHOOL»-STATE  BOARD  OP  BDUCATION-CON- 
TKACT3    FOR    BOOKS— IMPAIRMENT    OP   CON- 
TRACT—TECHNICAL    VIOLATION 

—INJUNCTION. 

1.  Laws  1897,  c.  118,  p.  356  et  seq.,  author- 
ising the  state  board  of  education  to  prescribe 
text-booka  for  the  schools,  and  to  contract  for 
the  famishing  of  them  for  a  term  of  ^ears,  is 
not  opposed  to  public  policy,  as  creative  of  a 
monopoly. 


2.  Laws  1807.  c.  118,  p.  356  et  seq.,  author- 
izes the  state  board  of  education  to  prescribe 
text-books  for  the  schoola,  and  to  contract  for 
the  furnishing  of  them  for  a  term  of  years. 
Laws  Ex.  Sess.  1901,  p.  8,  c.  5,  organized  the 
board  of  education  for  King  county,  and  au- 
thorized it  to  select  text-bpoks  for  all  school 
districts  iu  said  county  not  maintaining  a  high- 
sctiooi  course  of  more  than  two  years,  and  to 
contract  for  furnishing  the  same  for  the  period 
of  live  years.  Held',  that  a  contract  by  the 
state  board  under  Acts  1897  was  not  impaired 
by  selection  of  other  books  and  making  of  anoth- 
er contract  therefor  by  the  county  board  under 
Acts  1901. 

3.  The  state  board  contracted  with  plaintiff 
for  certain  readers  for  tbe  first  and  second 
grades  and  for  certain  others  for  tbe  third, 
fourth,  fifth,  and  sixth,  and  subsequently  the 
county  board  adopted  another  reader  in  the 
first  grade,  but  retained  nlaintiS's  l>ook8  for 
tbe  six  following  grades.  The  answer  in  a  bill 
to  enjoin  tbe  action  of  the  county  board  alleged 
that  this  arrangement  did  not  lessen  the  sales 
or  profits  of  plaintiff  under  his  contract.  Held 
that,  in  tbe  absence  of  a  showing  that  the  fail- 
ure to  use  plaintiff's  books  in  the  grade  speci- 
fied worked  to  his  damage,  the  mere  technical 
wrong  did  not  entitle  him  to  injunctive  relief. 

Appeal  from  superior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 

Suit  by  Rand,  McNally  &  Co.  against  W. 
G.  Hartranft  and  others  as  the  King  county 
board  of  education.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

BalUnger,  Ronald  &  Battle  and  Vance  & 
Mitchell,  for  appellant  Walter  S.  Ftilton  and 
Vlnce  H.  Faben,  for  respondents. 

HADIjEY,  J.  This  action  was  brought  by 
appellant  against  respondents  to  enjoin  them 
from  an  alleged  Interfa%nce  with  the  contract 
rights  of  appellant  to  furnish  certain  school 
books  for  use  In  the  schools  of  King  county. 
Respondent  Hartranft  Is  the  county  superin- 
tendent of  King  county,  and  Is  ex  officio  a 
member  of  the  board  of  education  of  the  same 
county.  He,  with  the  remaining  respondents, 
constitute  the  board  of  education  of  said  coun- 
ty, organized  under  and  by  virtue  of  an  act 
of  the  legislature  as  found  in  chapter  5.  p.  8, 
Laws  Ex.  Seas.  1901.  The  complaint  alleges 
that  In  May,  1900,  in  accordance  with  the  laws 
of  the  state  of  Washington,  the  state  board 
of  education,  duly  authorized,  adopted  a  Ust 
and  series  of  text-books  for  use  In  the  public 
schools  of  said  state,  prescribed  a  course  of 
study  for  use  In  said  schools,  and  entered 
Into  certain  contracts  for  the  furnishing  of 
said  text-books  in  the  schools;  that  said  state, 
through  its  duly  authorized  agents,  the  state 
board  of  education,  entered  into  a  certain  con- 
tract with  the  appellant  adopting  for  use  in 
the  schools  of  tbe  state  certain  text-books  and 
publications  published  by  appellant,  and  for 
tbe  furnishing  of  tbe  same  by  appellant  for 
the  term  of  five  years  beginning  September  1, 
1900,  and  ending  September  1,  1905.  Tbe 
said  contract  was  in  writing;  its  terms,  with 
the  omission  of  prices  stated,  being  as  follows: 
"This  contract  made  and  entered  into  this 
fourteenth  day  of  May,  1900,  between  tbe 
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state  board  of  education  of  tbe  state  of  Wash- 
ington, party  of  tbe  first  part,  and  Rand,  Mc- 
Nally  &  Company,  of  Cbicago,  Illinois,  a  cor- 
poration, party  of  tbe  second  part,  wltnesseth: 
That  tbe  aforesaid  party  of  tbe  second  part 
bas  made  a  proposition  to  supply  to  tbe  peo- 
ple of  tbe  state  of  Washington  certain  text- 
books, a  copy  of  -which  prbpoeltlon  Is  hereto 
attached  and  made  a  part  of  this  contract; 
and  In  consideration  of  tbe  terms  set  forth  In 
said  proposition,  and  of  tbe  terms  of  this  con- 
tract, tbe  state  board  of  education  of  the  state 
Oi.  Washington,  party  of  the  first  part,  hereby 
adopts  the  following  named  books  to  be  used  In 
tbe  public  schools  of  the  state  of  Washington 
for  tbe  period  of  five  years  from  and  after 
September  Ist,  1000:  Lights  to  Literature, 
for  the  first  and  second  years;  New  Century 
Readers,  for  tbe  third,  fourth,  fifth,  and  sixth 
years.  That  for  and  In  consideration  of  the 
adoption  of  the  books  hereinbefore  mentioned 
tbe  said  party  of  the  second  part  hereby 
agrees  to  furnish  books  in  sufficient  quantities 
for  tbe  use  of  the  common  schools  of  Wash- 
ington for  the  full  term  of  fire  years  as  afore- 
said, at  the  following  exchange,  wholesale, 
and  retafl  prices.  In  accordance  with  the  law 
governing  the  same:  *  *  *.  And  the  said 
party  of  tbe  second  part  agrees  to  maintain 
the  present  and  superior  style  and  quality  of 
scholarship,  material,  illustrations,  and  gener- 
al mechanical  excellencies  of  the  aforesaid 
books,  as  shown  by  samples  submitted  to  the 
said  board  of  education,  party  of  the  first 
part  And  the  said  party  of  the  second  part 
hereby  promises  and  agrees  that  tbe  books 
above  named  shall  be  of  the  kind  and  quality 
set  forth  In  their  proposal  and  this  contract, 
and  the  prices  of  said  books  shall  be  as  here- 
inbefore specified,  and  that  this  contract  shall 
be  null  and  void,  at  tbe  option  of  the  said 
party  of  the  first  part,  if  the  party  of  the  sec- 
ond part  fail  to  comply  with  all  the  terms 
hereof:  provided,  a  reasonable  notice  shall 
be  given  to  the  party  of  the  second  part  by 
tbe  party  of  the  first  part,  together  with  a 
reasonable  opportunity  to  fulfill  the  terms  of 
this  agreement"  It  is  further  alleged:  That 
the  said  contract  was  duly  approved  by  the 
proper  officers  of  the  state,  and  that  a  bond  as 
required  by  law  was  executed,  approved,  and 
filed  with  tbe  proper  custodian.  That  the 
course  of  study  prescribed  by  the  state  board 
of  education  directed  and  required  the  books 
mentioned  in  tbe  foregoing  contract  to  be  used 
In  such  schools  as  are  embraced  in  the  school 
districts  of  King  county,  as  follows:  First 
year.  Lights  to  Literature,  book  1;  second 
year.  Lights  to  Literature,  book  2;  third  year. 
New  Century  Reader,  book  3;  fourth  year, 
New  Century  Reader,  book  4;  fifth  year.  New 
Century  Reader,  book  6;  sixth  year.  New  Cen- 
tury Reader,  book  6.  That  the  said  adoption 
contract  and  prescribed  course  of  study  re- 
quired the  use  of  said  books  during  the  entire 
life  of  said  contract  and  that  said  contract 
has  been  complied  with  by  appellant  up  to 
date.     It  Is  next  alleged  that  the  aforesaid 


act  of  1001,  under  which  the  respondents 
were  organized  into  a  board  of  education  for 
King  county,  authorizes  said  board  to  select 
a  series  of  text-books  for  use  In  all  school  dis- 
tricts in  said  county  not  maintaining  a  high- 
school  course  of  more  than  two  years,  and  to 
adopt  said  books  and  enter  into  contracts  for 
furnishing  the  same  for  the  period  of  five 
years  from  the  date  of  introduction;  that  tbe 
act  authorizes  said  board  to  adopt  additional 
and  supplemental  text-books,  and  that  It  per- 
mits and  requires  the  state  superintendent  of 
public  instruction  to  adopt  and  prescribe  a 
course  of  study  other  than  the  one  prescribed 
and  adopted  upon  the  execution  of  appellant's 
contract  aforesaid,  which  then  became  and  la 
now  a  part  of  the  contract;  that  said  legisla- 
tive act  is  in  violation  of  appellant's  contract 
rights,  and  an  Impairment  of  tbe  contract 
above  set  oat  It  Is  also  alleged  that  the  act 
Is  in  violation  of  article  0,  i  2,  of  tbe  consti- 
tution of  Washbigton,  which  requires  a  uni- 
form' system  for  the  public  schools  of  the 
state.  It  is  further  alleged  that  the  respond- 
ents, acting  In  their  official  capacity  as  such 
county  board  of  education,  threaten  to,  and 
will,  unless  restrained,  advertise  in  a  news- 
paper of  general  circulation  In  King  county 
to  the  effect  that  said  board  will,  on  a  day  to 
be  named,  select  text-books  for  the  use  of  all 
the  school  districts  in  said  county  outside  of 
school  districts  maintaining  a  high  school  of 
not  less  than  two  years'  course  of  study,  and 
will  invite  proposals  for  the  furnishing  of 
such  books  for  the  period  of  five  years  from 
the  date  of  introduction  thereof  into  the 
schools  of  such  districts,  and  threaten  to  and 
will,  unless  restrained,  displace  all  the  books 
now  In  use  as  provided  -In  appellant's  con- 
tract under  the  list  and  series  adopted  aa 
aforesaid;  that  In  reliance  upon  said  con- 
tract appellant  printed  and  prepared  for  sale 
and  distribution  the  books  designated  In  tbe 
contract  at  great  cost  and  expense,  and,  if  the 
books  designated  in  the  contract  are  supplant- 
ed and  displaced  by  others,  the  appellant  will 
suffer  great  and  Irreparable  injury  and  dam- 
age, in  that  tbe  sale  of  the  books  described  In 
appellant's  contract  will  be  destroyed.  Re- 
spondents answered  the  foregoing  complaint 
admitting  tbe  contract  of  appellant  with  tbe 
state,  but  denying  in  tbe  main  other  material 
allegations.  It  Is  also  affirmatively  alleged 
that  tbe  respondents,  acting  as  said  board  of 
education,  by  resolution  determined  that  It 
was  the  policy  and  intention  of  the  said  board 
not  to  Interfere  with  appellant's  contract 
rights,  but  that  it  was  intended  only  to  adopt 
such  supplementary  books  as  will  not  inter- 
fere with  the  use  of  those  to  be  furnished  un- 
der appellant's  contract  and  that  they  do  not 
Intend  to  displace  any  book  or  books  contract- 
ed to  be  furnished  by  appellant  Appellant 
demurred  to  tbe  affirmative  matter  in  the  an- 
swer on  the  ground  that  the  facts  stated  do 
not  constitute  a  defense.  The  demurrer  waa 
overruled,  and  exception  to  such  order  waa 
preserved.    Thereafter  appellant  filed  its  sup- 
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fdemental  complaint,  In  which  all  matters  set 
forth  in  the  original  complaint  are  realleged, 
t<%ether  with  the  following  additional  allega- 
tions, viz.:  That  the  respondents  did  adopt 
-certain  tezt-IxMks  for  the  use  of  the  common 
achoolB  of  King  county  outside  of  the  city  of 
Seattle  during  the  first,  second,  third,  fourth, 
fifth,  and  sixth  years  and  grades  of  said 
schools,  and  did  enter  into  a  contract  for  the 
use  of  said  readers  in  said  schools,  said  books 
being  other  than  the  books  owned  by  appel- 
lant and  designated  In  its  contract  aforesaid; 
that  respondents  styled  them  "supplementary" 
twoka,  declaring  it  to  be  the  purpose  of  the 
board  to  reanlre  the  use  of  said  so-called  sup- 
idementary  books  merely  as  subsidiary  and 
amendatory  to  the  text-books  on  reading  be- 
longing to  the  appellant  Bat  the  appellant 
charges  that  the  only  Intent  and  purpose  of 
said  supplementary  books  was  and  Is  to  super- 
sede appellant's  books,  and  render  the  same 
nnnecessary,  and  to  deprive  appellant  of  Its 
contract  rights  in  and  to  the  use  of  its  read- 
ing books  In  said  school;  that  since  the  3d 
iaj  of  December,  1901,  respondents  have 
caused  the  use  in  said  schools  of  the  so  adopt- 
ed supplementary  books « to  the  practical  ex- 
chnlon  of  appellant's  books  therein;  that  re- 
spondents adopted  a  text-book  on  reading  for 
the  first  year  of  said  schools  other  than  the 
one  to  be  famished  under  appellant's  con- 
tract, and  that  they  are  now  using  and  threat- 
ening to  continue  to  use  such  book  to  the  ex- 
doslon  of  appellant's  books.  Respondents  an- 
swered the  supplemental  compUiint,  repeating 
the  same  denials  and  realleging  the  facts  set 
up  in  the  original  answer,  together  with  the 
following  additional  allegations,  viz.:  They 
admit  that  on  or  about  December  3, 1901,  they 
adopted  a  text-book  in  reading  for  the  first 
year,  and  entered  into  a  contract  for  the  use 
of  the  same,  said  reader  being  other  than  the 
one  designated  In  appellant's  contract  to  be 
famished  for  said  year.  It  is  further  aflSrma- 
ttrely  alleged  that  said  board,  being  of  the 
opinion  that  the  reader  contracted  by  appel- 
lant to  be  furnished  the  first  year  is  too  deep 
and  far  advanced  for  use  in  said  first  year, 
adopted  another  reader  for  ase  in  said  year, 
and  thereuimn  adopted  the  reader  of  appellant 
theretofore  used  during  said  first  year  to  be 
used  during  the  second  year,  and  likewise 
adopted  appellant's  reader  theretofore  used  In 
the  second  year  to  be  used  in  the  third  year, 
and  its  reader  before  used  In  the  third  year  to 
be  nsed  in  the  fourth  year,  the  one  before  used 
In  the  fourth  year  to  be  used  In  the  fifth  year, 
the  one  before  used  In  the  fifth  year  to  be 
used  In  the  sixth  year,  and  the  one  before 
used  in  the  sixth  year  to  be  used  In  the  sev- 
enth year;  that  by  said  action  the  use  of  ap- 
pellant's readers  has  been  continued  in  said 
schools,  and  they  are  now  in  ase  for  the 
grades  and  years  aforesaid;  that  the  adoption 
and  use  of  such  books  has  not  and  will  not  de- 
crease or  lessen  the  sale  of  any  book  or  books 
contracted  to  be  furnished  by  appellant  To 
Hie  affirmative  matter  in  the  foregoing  answer 


appellant  demurred  generally.  The  demurrer 
was  overruled.  Appellant  excepted,  and,  hav- 
ing declined  to  plead  further,  judgment  was 
entered  to  the  effect  that  the  answer  to  the 
supplemental  complaint  Is  a  good  and  sufficient 
answer,  and  that  upon  the  pleadings  appellant 
is  not  entitled  to  the  writ  of  injunction 
prayed,  and  the  action  was  dismissed.  From 
said  judgment  this  appeal  was  taken. 

It  is  assigned  as  error  that  the  court  over- 
ruled the  demurrer  of  appellant  to  respond- 
ents* answer  to  the  original  complaint,  and 
also  that  the  demurrer  to  the  answer  to  the 
supplemental  complaint  was  overruled.  The 
essence  of  the  controversy  is  Involved  in  the 
latter  assignment,  and  we  will  confine  our- 
selves to  a  discussion  thereof.  It  is  conceded 
by  respondents  that  the  constitutionality  of 
legislative  enactments  authorizing  such  con- 
tracts as  appellant's  has  been  generally  sus- 
tained, and  it  is  merely  suggested  In  their 
brief  that  the  better  rule  would  be  to  hold 
that  such  contracts  are  creative  of  monopolies, 
and  opposed  to  public  policy.  We  will,  how- 
ever, not  enter  upon  a  discussion  of  that  sub- 
ject, since  respondents  concede  that  such  con- 
tracts are  generally  sustained  by  competent 
authority.  The  following  cases  cited  by  ap- 
pellant are  in  point:  State  v.  Haworth,  122 
Ind.  462,  23  N.  E.  948,  7  L.  R.  A.  240;  Cur- 
ryer  v.  Merrill,  25  Minn.  1,  S3  Am.  Rep.  450; 
People  V.  State  Board  of  Education,  49  Cal. 
684;  Leeper  v.  State  (Tenn.)  53  S.  W.  962. 
48  L.  R.  A.  167.  Numerous  other  cases  are 
cited,  but  we  do  not  deem  it  necessary  to 
cite  them  here.  Appellant's  contract  appears 
to  have  been  executed  in  all  respects  pursuant 
to  the  provisions  contained  in  chapter  118, 
p.  356  et  seq.,  Sess.  Laws  1897,  designated 
as  a  "Code  of  Public  Instruction."  In  view 
of  said  legislative  authority,  and  of  the  con- 
struction placed  upon  similar  enactments  in 
other  jurisdictions,  the  contract  must  b.e  held 
to  be  a  valid  one,  and  It  must  not  be  im- 
paired by  any  sat>sequent  legislative  enact- 
ment, or  by  the  action  of  any  board  proceed- 
ing by  authority  of  such  subsequent  legisla- 
tion. We  are  asked  to  hold  that  the  above- 
mentioned  act  of  1901  is  unconstitutional.  We 
decline  to  hold  here  that  the  act  in  itself 
is  unconstitational.  In  so  far,  however,  as 
the  respondents  may  proceed,  acting  under  the 
provisions  of  that  law  or  otherwise,  to  the 
impairment  of  appellant's  contract,  they  are 
acting  without  constitutional  authority.  The 
validity  of  the  act  of  1901  in  Its  operation 
after  the  expiration  of  the  period  covered  by 
appellant's  contract  is  not  now  before  us.  We 
liave  to  deal  with  it  here  only  in  its  relation 
to  appellant's  contract  Certainly  any  of  Its 
provisions  which  may  authorize  such  procedure 
as  will  impair  that  contract  must  be  post- 
poned In  their  operation  until  after  the  con- 
tract period  has  expired.  We  think  It  was 
clearly  Intended  by  the  contract  that  appelant 
should  have  the  exclusive  right  to  furnish 
readers  In  six  grades  of  the  common  schools 
of  the  state  for  the  period  of  five  years.    The 
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question  here  Is,  lias  that  right  been  Impair- 
ed, or  Is  sncb  Impairment  threatened,  bj  re- 
spondents? This  cause  must  be  determined 
upon  the  pleadings.  The  answer  to  the  sup- 
plemental complaint  alleges  that  respondents 
have  authorized  the  use  of  a  reader  other 
than  that  of  appellant  In  the  first  year  of  the 
schools,  but  that  they  have  retained  apiwllanf  b 
readers  In  the  six  following  years.  It  thus 
appears  by  the  answer  that  appellant  is  fur- 
nishing the  books  for  six  grades  or  years, 
the  full  number  provided  by  the  contract  It 
Is  further  alleged  that  this  arrangement  has 
not  and  will  not  lessen  the  sales  of  appellant's 
books  as  provided  under  the  contract.  The 
above  allegation  must  be  taken  as  admitted 
by  appellant's  demurrer  for  the  purpose  of  this 
review.  The  essence  of  appellant's  Interest 
la  the  profit  to  be  derived  from  sales  imder 
the  contract  If  the  action  of  retspondents  has 
not  and  wUI  not  lessen  those  profits,  then  we 
do  not  see  that  appellant  is  damaged.  It  ap- 
pears from  the  face  of  the  answer  that  ap- 
pellant is  uninterruptedly  furnishing  books  to 
the  same  number  of  grades  mentioned  in  its 
contract,  and,  while  It  is  true  the  numbers 
mentioned  In  the  contract  are  from  the  first 
to  the  sixth  years.  Inclusive,  and  the  num- 
bers now  using  the  books  are  from  the  second 
to  the  seventh  years.  Inclusive,  yet  we  can- 
not assume  that  the  mere  statement  of  that 
fact  Implies  a  lessening  of  the  sales  of  books, 
in  the  absence  of  proof  upon  the  subject,  and 
especially  so  when  It  is  specifically  alleged 
that  the  sales  have  not  been  and  will  not 
be  lessened  thereby.  It  is  not  to  be  implied 
therefrom  that  there  is  any  postponement  of 
sales  or  payments  that  might  operate  to  create 
Injury  or  damage,  for  the  reason  that  all  the 
grades  are  continuously  running  during  school 
years,  and  each  demands  books  from  the  be- 
ginning. For  example,  the  second  grade  de- 
mands its  books  from  date  as  promptly  and 
continuously  as  would  the  first  grade,  and  the 
same  Is  true  of  the  followhig  grades,  includ- 
ing the  seventh.  We  think,  therefore,  that 
the  facts  stated  hi  the  answer,  which  the  de- 
murrer admits,  show  no  accrued  or  accruing 
damage  to  appellant.  Appellant,  however,  in- 
sists that  when  it  appears  that  the  readers 
are  not  used  in  the  first  grade  as  one  of  the 
grades  named  bi  the  contract,  it  Is  for  that 
reason  alone  entitled  to  the  writ  of  injunc- 
tion, and  to  the  specific  and  literal  enforce- 
ment of  the  contract,  whether  any  actual  dam- 
age is  occasioned  by  the  act  of  respondents 
or  not  In  support  of  this  position  2  High, 
InJ.  (3d  Ed.)  S  1135,  is  cited.  This  principle 
Is  somewhat  strongly  stated  in  the  text  cited, 
and  seems  to  warrant  appellant's  contention. 
The  author,  however,  cites  but  few  cases  In 
support  of  the  statement  The  cases  cited  are 
English  cases,  with  one  exception,— that  of 
Steward  v.  Winters,  4  Sandf.  Ch.  687.  In  the 
last-mentioned  case  a  lease  of  real  estate  re- 
quh-ed  the  lessee  to  conduct  upon  the  prem- 
ises a  regular  dry  goods  Jobbing  business  and 
DO  other.    He  undertook  to  conduct  the  busi- 


ness of  an  auctioneer  upon  the  premises,  and 
was  enjoined  from  so  doing.  It  was  insisted 
that  the  lessor  was  not  damaged,  but  It  was 
held  that  be  was  entitled  to  the  writ  upon 
the  principle  that  the  owner  of  land,  when 
leasing  it,  may  insist  upon  Just  such  cove- 
nants as  he  pleases  touching  the  use  and 
mode  of  enjoyment  of  the  land.  The  reasons 
for  the  holdhig  In  that  case  do  not  seem  to 
forcibly  apply  here,  where  the  interest  of  ap- 
pellant is  not  what  use  shall  be  made  of  a 
permanent  property,  but  merely  the  profits 
arising  from  a  contract.  The  rule,  as  stated 
In  the  cited  section  from  High  on  Injunctions, 
is  much  modified  by  the  text  of  the  succeed- 
ing section,  and  in  16  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  360,  the  followhig  general  prin- 
ciple is  declared:  "To  entitle  a  person  to  In- 
junctive relief,  he  must  establish  as  against 
the  defendant  an  actual  and  substantial  in- 
jury, and  not  merely  a  technical  and  incon- 
sequential wrong  entitling  him  to  nominal 
damages  only;  and  this  Is  true  whether  such 
injury  be  single  or  continuous,  or  whether  it 
be  the  subject  of  one  act  only  or  of  successive 
acts."  In  support  of  the  foregoing  statement 
of  the  text  numerous  English  and  American 
authorities  are  cited,  many  of  which  we  have 
examined,  and  find  to  be  in  point  We  are 
constrained  to  the  conclusion,  therefore,  that 
the  weight  of  authority  is  in  support  of  the 
principle  that  equity  will  not  Interfere  by 
injunction  in  behalf  of  one  who  is  merely 
nominally  damaged  as  to  profits  arising  from 
a  contract  such  as  the  one  In  the  case  at  bar. 
The  wrong  asserted  must  be  more  than  a  mere 
technical  or  inconsequential  one  to  warrant 
equitable  interference.  It  is  possible  that 
proofs  under  the  Issue  tendered  by  the  answer 
in  this  case  would  show  that  actual  damage 
has  accrued  and  will  accrue  by  reason  of  the 
acts  of  respondents.  In  that  event,  we  think, 
appellant  would  be  entitled  to  the  writ  which 
it  asks;  but  with  the  allegations  of  the  an- 
swer standing  undented,  and  without  proofs, 
we  think  the  court  did  not  err  in  refusing  to 
grant  the  writ  However,  in  view  of  the  ex- 
tensive field  covered  by  this  contract.  Involv- 
ing as  it  does  the  school  districts  throughout 
the  entire  state,  and  in  view  of  the  further 
fact  that  the  principles  here  involved  may 
apply  to  other  similar  controversies  that  may 
possibly  arise,  we  believe  it  may  be  In  the 
Interest  of  all  concerued,  and  may  tend  to- 
lessen  the  number  of  such  controversies.  If 
this  case  shall  be  beard  upon  proofs,  should 
the  appellant  so  desire.  We  therefore  instruct 
the  lower  court  to  grant  appellant  a  reasonable- 
time  to  further  plead  to  the  answer  and  sub- 
mit proofs.  If  it  80  desires;  in  which  case  the 
Judgment  entered  shall  be  vacated,  but  other- 
wise It  shall  stand  affirmed.  Costs  of  appeal 
are  taxed  to  appellant 

REAVIS,  C.  J.,  and  MOUNT,  ANDERS, 
and  WHITE,  JJ.,  concur.  FULLERTON.  X, 
concurs  hi  the  result  DUNBAR,  J.,  did  not 
participate  to  the  dete^J^tl^^^^^ 
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KEBNAN  T.  MARKET  ST.  RY.  00.    (S.  F. 

2,013.) 
(Sopreme  Conrt  of  CaUfornia.    Sept  17,  1902.) 

STREET  RAILWAYS— NBQLIOBNCB-CONTRIBU- 
TORT   NBOLIQBNCB-CROSSING   TRACK. 

1.  Where,  in  an  action  against  a  street  rail- 
road for  injuries,  there  was  eridence  that  the 
car  was  going  at  a  high  and  unlawful  speed, 
tnd  that  no  bell  had  been  rung  or  alarm  given 
at  a  crossing  which  was  about  half  of  a  short 
block  from  where  plaintifC  was  struck,  a  cou- 
UDtion  that  the  evidence  showed  no  negligence 
was  of  no  merit. 

Z  Persons  crossing  a  street  railroad  on  a 
populous  street  are  neld  only  to  what,  under 
all  tbe  circamstances,  is  the  exercise  of  reason- 
able care. 

3.  In  an  action  against  a  street  railroad  for 
injories  &om  being  struck  by  a  car,  there  was 
«rideuce  that  the  respondent,  when  she  left 
th«  sidewalk  to  cross  the  street,  which  was  a 
tuirrow  one,  had  an  unobstructed  view  of  the 
8tr««t  both  ways,  and  that  she  looked  both 
says,  and  saw  no  car  apnroachiug,  and  heard 
no  sigaal  of  approach.  Held,  that  a  finding 
tliat  there  was  no  contributory  negligence 
vonid  not  be  disturbed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Wm.  R. 
Daingerfield,  Judge. 

Action  by  Ann  Kernan  against  tbe  Market 
Street  Railway  Company.  From  a  Judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    AfiSrmed. 

Wm.  H.  L.  Barnes,  for  appellant  A. 
Morgentbal,  for  respondent 

McFARLANO,  J.  This  is  an  action  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  caused  by  a  car  of  tbe  defend- 
ant, a  street  railroad  company.  The  verdict 
and  Jodgment  were  for  the  plaintiff  In  tbe 
sam  of  $1,000,  and  defendant  appeals. 

It  is  not  contended  by  appellant  that  tbe 
court  below  committed  any  error  of  law  In 
ntllng  upon  tbe  admissibility  of  evidence  or 
In  Instructing  the  Jury.  Tbe  sole  contention 
is  that  a  nonsuit  should  have  been  granted, 
and  that  tbe  verdict  was  against  tbe  evi- 
dence, because  the  evidence  failed  to  show 
any  n^lgence  of  appellant  at  the  time  of 
the  accident  and  because,  upon  the  facts, 
respondent  was,  as  a  matter  of  law,  guilty 
of  contributory  negligence.  We  do  not  think 
that  the  contention  is  maintainable  on  either 
pobit 

As  to  tbe  negligence  of  appellant,  the  evi- 
dence was  clearly  conflicting,  within  tbe 
meaning  of  the  rule  that  In  such  case  a  find- 
ing will  not  be  here  disturbed.  No  doubt, 
srime  Juries  would  have  found  differently  on 
this  Issue;  but  there  was  certainly  consid- 
erable evidence  that  at  the  time  of  the  acci- 
dent the  car  was  going  at  a  high,  unlawful, 
and  dangerous  rate  of  speed,  and  that  no  bell 
twd  been  rung,  nor  other  alarm  given,  at 
the  crossing  of  Perry  street,  which  was 
about  one-half  of  a  short  block  from  the 
point  where  respondent  was  struck. 

As  to  the  alleged  contributory  negligence 
o(  resiwndent,  we  tblnk  that  the  evidence 
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presented  a  case  where  It  was  for  the  Jury 
to  say  whether  tbe  respondent  exercised  rea- 
sonable care  in  crossing  the  sti-eet,  and  not 
a  case  where  a  court  can  say,  as  It  might 
in  some  Instances,  that,  as  a  matter  of  law, 
there  was  contributory  negligence.  The  ac- 
cident occurred  on  a  public  street  In  a  popu- 
lous part  of  tbe  city,  along  which  appellant 
had  its  street  railway  track,  over  which  It 
operated  its  street  cars  by  electricity.  In 
such  case  a  person  desiring  to  cross  tbe 
street  must,  of  course,  exercise  due  care  and 
caution,  and  If  he  does  not  do  so,  and  bis 
want  of  care  contributes  proximately  to  tne 
Injury,  be  cannot  recover;  but  it  has  been 
repeatedly  decided  that  be  Is  not  held  to  that 
high  degree  of  care  which  Is  required  In  the 
case  of  an  ordinary  steam  railroad  running 
through  the  country,  on  which  heavy  trains 
of  cars  are  moved  at  a  high  rate  of  speed, 
and  cannot  be  quickly  stopped  or  controlled. 
Persons  crossing  a  street  railroad  on  a  pop- 
ulous street  are  held  only  to  what,  under  all 
the  circumstances.  Is  the  exercise  of  reason- 
able care.  See  Strong  v.  Railroad  Co.,  61 
Cal.  328;  Swain  v.  Railroad  Co.,  93  Cal.  184, 
28  Pac.  829;  DriscoU  v.  Railroad  Co.,  97 
Cal.  553,  32  Pac.  591,  33  Am.  St  Rep.  203; 
Cross  v.  Raib:oad  Co.,  102  Cal.  316,  36  Pac. 
673;  Clark  v.  Bennett,  123  CaL  278,  55  Pac. 
008.  In  the  case  at  bar  there  was  evidence 
that  the  respondent,  when  she  left  the  side- 
walk to  cross  the  street,  which  was  a  nar- 
row one,  had  an  unobstructed  view  of  the 
street  both  ways,  and  that  she  looked  both 
ways,  and  saw  no  car  approaching,  and 
beard  no  signal  of  its  approach.  Consider- 
ing all  tbe  evidence  on  tbe  point,  it  cannot 
be  correctly  said  that  the  Jury  was  bound  to 
find  that  the  respondent  was  guilty  of  con- 
tributory negligence,  or  that  tbe  law  must 
ascribe  to  her  such  negligence. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


UNION  PAVING  &  CONTRACT  CO.  T. 

MOWRY.    (8.  P.  2,069.) 

(Supreme  Court  of  California.    Sept.  17,  1902.) 

OSTENSIBLE  AOBNOT— EVIDENCE. 

1.  Evidence  in  au  action  for  labor  done  in 
street  paving  that  defendant  told  plaintiff,  who 
was  negotintinff  with  her  to  do  street  paving 
for  her,  that  all  street  work  was  arranged  by 
A.,  and  the  fact  that  A.  executed  another  con- 
tract with  plaintiff,  as  defendant's  agent,  for 
such  kind  of  work,  which  she  recognized,  justi- 
fies a  finding  that  A.,  in  making  and  modifying 
such  a  contract,  had  ostensible  agency;  de- 
fined by  Civ.  Code,  8  2300,  to  be  when  tbe 
principal  cau.ses  a  third  person  to  believe  an- 
other to  be  his  agent. 

Department  1.  Appeal  from  superior  court 
dty  and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  the  Union  Paving  &  Contract 
Company  against  EUen^,^  Mo^^^^gj^ 
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ment  for  plaintiff.    Defendant  appeals.    Af- 
firmed. 

R.  Percy  Wright,  for  appellant  D.  H. 
Wblttemore,  for  respondent. 

HARRISON,  J.  The  plaintiff  brought  this 
action  to  recoTer  f<w  the  labor  done  in  pav- 
ing with  bituminous  rock  a  portion  of  a  pub- 
lic street  under  a  contract  between  the  de- 
fendant and  one  Reed,  and  by  him  assigned 
to  the  plaintiff.  The  execution  of  the  con- 
tract, as  well  as  its  performance  by  the 
plaintiff,  was  denied  by  the  defendant  The 
cauw  was  tried  by  a  Jury,  and  a  verdict  ren- 
dered In  favor  of  the  plaintiff.  From  the 
Judgment  entered  thereon,  and  from  an  order 
denying  a  new  trial,  the  defendant  has  ap- 
pealed. 

1.  The  contract  on  the  part  of  the  defend- 
ant was  signed,  "Bllen  M.  Howry,  by  Chas. 
Alpers."  There  was  no  evidence  that  Alpers 
had  express  authority  from  her  to  sign  the 
contract  but  evidence  was  presented  to  the 
Jury  which  the  plaintiff  claimed  created  an 
ostensible  agency,  and  showed  that  he  bad 
implied  authority  to  sign  the  contract  It 
was  shown  that  Alpers  had  been  residing  In 
the  same  house  with  the  defendant  and  her 
mother  for  many  years,  daring  which  time 
he  had  been  accustomed  to  take  part  in  mak- 
ing contracts  In  her  behalf  for  street  work; 
that  several  contracts  for  doing  street  work 
In  front  of  or  adjacent  to  the  property  of  the 
defendant  had  been  made  In  her  behalf;  and 
that  with  two  exceptiMiB,  all  of  these  con- 
tracts had  been  made  by  Alpers,  and  signed 
by  him  In  the  same  manner  as  was  the  pres- 
ent one.  Mr.  Ueed,  the  plaintiff's  assignor, 
testified  that  sevoal  of  these  contracts  had 
been  made  with  him,  and  that  all  of  the 
boBlnesB  that  he  had  transacted  in  regard 
thereto  for  the  property  of  the  defendant  had 
been  with  Mr.  Alpers;  that  be  had  bad  sev- 
eral conversations  with  her  about  street  work, 
and  that  she  then  referred  him  to  her  mother 
or  to  Mr.  Alpors,  saying  that  these  matters 
were  all  fixed  or  arranged  by  Mr.  Alpers; 
that  for  one  of  these  contracts  the  defendant 
had  given  him  her  notes;  and  that  the  same 
were  afterwards  paid  by  Alpers.  It  was  al- 
so shown  that  at  the  same  time  that  the 
contract  in  question  was  made,  another  con- 
tract on  her  behalf  for  street  work  upon  an 
adjacent  block  was  made  with  Mr.  Reed, 
and  signed  by  Alpers  In  the  same  manner  as 
the  one  in  suit;  that  at  that  time  Reed  made 
a  "side  agreement"  with  her  respecting  the 
time  for  doing  the  work  and  the  payment 
therefor,  and  delivered  the  same  to  Alpers; 
that  the  work  named  in  the  other  contract 
not  having  been  completed,  the  defendant 
some  months  afterwards  recognized  the  valid- 
ity of  this  contract  by  sending  a  written  no- 
tice to  Reed  that  he  complete  the  same  ac- 
cording to  its  terms,  in  which  she  referred  to 
the  contract  as  "our  contract,"  and  as  having 
been  "made  and  entered  Into  between  yon 
and  myself."    The  defendant  vraa  a  witness 


In  her  own  behalf,  and  did  not  contradict  the 
testimony  of  Reed,  or  state  that  she  had  not 
given  to  Alpers  authority  to  make  the  con- 
tract Mr.  Alpers  was  a  witness  la  b^alf  of 
the  defendant  and  testified  that  he  negotiat- 
ed with  Mr.  Reed  with  reference  to  this  con- 
tract, and  signed  Qie  same  for  the  defendant 
and  he  did  not  testify  that  he  did  so  without 
her  authority.  Under  this  evidence  the  Jury 
was  authorized  to  find  an  ostensible  agency  In 
Alpers,  within  the  terms  of  section  2300,  Civ. 
Code,  and  that  he  bad  an  implied  authMlty 
from  her  to  make  the  contract 

2.  The  contract  provided  that  the  gutters 
should  be  paved  with  basalt  blocks,  but  that 
In  the  event  of  the  city  not  allowing  such 
gutters,  the  city  specifications  should  be 
adopted.  In  the  ordinance  prescribing  the 
manner  of  performing  street  work,  which 
was  offered  in  evidence,  no  mention  is  made 
of  stone  gutters  where  the  roadway  or  street 
is  to  be  paved  with  bituminous  rock.  After 
the  contract  had  been  entered  Into,  a  resola- 
tion  was  passed  by  the  board  of  supervisors 
directing  Mr.  Reed  to  omit  the  constmctl<»> 
of  the  basalt  block  gutters  thereon.  Tills 
resolution  was  afterwards  repealed  before 
the  work  was  commenced.  Evidence  was 
offered  on  behalf  of  the  plaintiff  to  the  ef- 
fect that  thereafter  an  agreement  was  enter- 
ed into  between  Mr.  Reed  and  Mr.  Alpers  for 
the  modification  of  the  ccatract  by  omitting 
therefrom  the  basalt  gutters,  and  deducting 
$25  from  the  agreed  price  for  the  work.  Tes- 
timony was  offered  on  behalf  of  the  defend- 
ant la  contradiction  of  this  evidence;  bat 
upon  this  confiict  of  evidence,  we  are  not  at 
liberty  to  disregard  the  verdict  of  the  Jury, 
and  it  must  be  assumed  In  this  court  that 
such  agreem«it  was  made.  The  work  was 
thereupon  completed  to  the  satisfaction  of  tlie 
superintendent  of  streets,  and  the  street  wa» 
afterwards  accepted  by  the  board  of  saper- 
visors.  The  authority  of  Alpers  to  make- 
such  agreem«it  was  tiie  same  as  his  aatlior- 
Ity  to  make  the  original  contract  The  state- 
ment of  the  defendant  to  Reed  that  all  street 
work  was  arranged  by  Alpers  included  sndi 
modification,  and  Justified  him  in  acting  there- 
on. It  must  be  held,  therefore,  that  p»- 
formance  of  this  part  of  the  contract  was 
waived  by  the  parties. 

The  Judgment  and  order  are  affirmed. 


We  concur:    VAN  DTKB,  J.;  OAROUTTBU 


J. 


LATIMER  V.  CAPAY  VAL.  LAND  CX). 
(8.  P.  2,981.) 

(Supreme  Court  of  California.    Sept  18,  1902.y 

VENDOR  AND  PURCHASER— RBVBRSION— TEN- 
DER—OFFER  OF  PERFORMANCE!— RSFUSAti— 
FAILURE  OF  CONSIDERATION— BIGHTS  OP 
ASSIGNEE. 

1.  Civ.  Code,  I  1501,  provides  that  all  objec- 
tions to  the  manner  of  a  tender  which  the  cred- 
itor has  an  opportanitr  to  state  at  the  time  to 
the  person  making  the  offer,  ^ 
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be  theu  obviated  by  hhn,  are  waired  by  the 
craditor  if  not  then  stated.  Beld,  that  where, 
00  tender  by  a  vendee  of  realty  to  the  vendor 
of  the  money  due,  no  objection  was  made  on 
the  ground  that  the  tender  was  insuflScient  in 
amoant.  that  the  interest  was  not  included,  or 
that  the  tender  waa  too  indefinite,  snch  obpec- 
tions  conid  not  be  made  in  an  action  against 
the  vendor. 

2.  Civ.  Code,  I  1496,  provides  that  the  thing 
to  be  delivered,  if  any,  need  not  in  any  case  be 
actually  produced  upon  an  offer  of  perform- 
ance, unless  the  offer  is  accepted.  Beld,  tliat 
where,  on  a  tender  by  a  vendee  of  realty  to  the 
Teodor,  the  latter  did  not  accept  the  offer,  the 
vendee  was  not  in  faalt  in  not  producing  the 
money  or  permitting  it  to  be  counted. 

3.  Where,  on  a  tender  and  offer  of  perform- 
ance by  a  vendee  of  realty  in  a  contract  calling 

I  for  a  fee-simple  title,  the  vendor  tenders  a  deed 
not  sufficient  to  convey  a  fee  simple,  it  is  a  re- 
fusal of  the  offer. 

4.  CSv.  Code,  f  1498,  enacts  that,  when  a  debt- 
or is  entitled  to  the  performance  ot  a  condi- 
tion precedent  to  or  concurrent  with  perform- 
ance on  his  part,  he  may  make  his  offer  to  de- 
pend on  the  due  performance  of  such  condition. 
BM,  that  a  vendee  whose  contract  calls  for  a 
title  in  fee  simple  on  an  offer  to  perform  has  a 
right  to  attach  the  condition  of  receiving  such 
a  title  to  his  offer. 

6.  Where  a  vendor  who  had  contracted  to 
convey  a  fee  simple  tendered  a  deed  which  did 
not  convey  a  fee  simple  to  all  the  land  because 
of  a  judgment  having  been  rendered  declaring 
title  to  a  part  not  in  the  vendor,  and  the  ven- 
dee refused  on  the  ground  that  the  judgment 
wii  outstanding,  and  title  to  all  the  land  not 
cooreyed,  the  vendor's  tender  went  for  naught. 

6.  An  entry  of  judgment  for  plaintiff  In  a  suit 
to  quiet  title  Involving  land  which  defendant 
has  contracted  to  sell  is  no  ground  for  rescission 
by  the  vendee  ontil  the  vendor  had  refused,  on 
prooer  tender,  to  perform  his  contract. 

7.  An  entry  of  judgment  for  plaintiff  in  a  suit 
to  quiet  title  involving  land  which  defendant 
has  contracted  to  sell  was  entered  July  26, 
1892.  HeJd,  that  there  was  no  laches  in  an  at- 
tempt by  the  vendee  to  rescind  November  26, 
1885. 

8.  Civ.  Code,  {  1689,  provides  a  party  to  a 
contract  may  rescind  if  the  consideratfon  for 
his  obligation  fails.  A  vendee  in  a  contract  for 
the  sale  of  land  made  improvements  thereon  in 
part  consideration  for  the  conveyance,  and  snb- 
■eqnently  anrigiied  all  his  "rights,  interest," 
etc,  Htld,  that  the  assignee  could  recover,  on 
breach  by  the  vendor,  for  the  improvementa 
nnde  by  her  assignor. 

Oommissloners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  F.  H.  Dunne,  Judge. 

Action  by  Ida  I*  Latimer  against  the 
Cainy  Valley  Land  Company.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendant  appeals.    AArmed. 

Piatt  &  Bayne,  for  appellant  Curtis  Hlll- 
.ver  (O.  K.  McMurray,  of  counsel),  for  re- 
spondent. 

OBAT,  C.  This  action  was  brought  to  re- 
cover moneys  laid  out  and  eitpended  In  im- 
proving a  certain  piece  of  land  In  pursuance 
of  and  as  a  part  of  the  consideration  for  a 
contract  by  which  appellant  had  agreed  to 
convey  said  land  In  tee  simple  to  plaintiirs 
assignor  on  or  before  a  certain  date,  for  an 
agreed  price,  which  contract.  It  Is  alleged,  ap- 
pellant was  unable  to  perform,  and  failed  to 
perform  on  tender  to  It  of  the  agreed  pur- 


chase price;  such  failure  arising  from  the 
fact  that  It  had  not  the  title  In  fee  simple  to 
the  entire  tract,  and  hence  could  not  convey 
the  same  to  plaintiff.  On  a  trial  before  the 
court  without  a  Jury  the  plaintiff  had  judg- 
ment for  11,009.91,  with  Interest  from  No- 
vember 25,  1895.  Defendant  appeals  from 
the  judgment  and  from  an  ordor  denying  It 
a  new  trial. 

1.  Appellant's  first  contention  Is  that  no 
tender  of  the  purchase  price  of  the  land  was 
shown.  It  seems  to  be  conceded  that  the  evi- 
dence in  the  case  shows  that  there  was  a 
judgment  In  a  suit  brought  to  quiet  title, 
which  affected  at  least  a  part  of  the  land  In 
question,  and  that  by  said  judgment  the  title 
to  said  part  of  the  land  was  declared  to  be 
In  some  one  other  than  appellant  Knowing 
of  this  defect  In  appellant's  title,  the  evi- 
dence shows  that  respondent,  on  November 
26,  1895,  made  offer  in  writing  to  appelant 
of  the  principal  sum  due  for  the  land  under 
the  contract,  and  demanded  a  deed  In  fee 
simple  of  the  property.  At  the  time  of  the 
making  of  the  offer  the  agent  who  made  It 
had  with  bim  In  a  sack  an  amount  of  mon^ 
equal  to  the  amount  named  In  the  written 
offer.  On  this  offer  being  made,  the  agent 
of  appellant  requested  his  clerk  to  count  the 
money,  and  as  a  performance  of  the  contract 
on  appellant's  pert  tendered  to  the  agent  mak- 
ing the  offer  a  deed  of  the  premises,  execut- 
ed by  It,  but  made  no  tender  of  any  deed 
conveying  the  title  to  that  portion  of  the 
premises  affected  by  the  judgment  In  the  suit 
to  quiet  title.  No  objection  was  made  at  the 
time  of  the  offer  on  the  ground  that  It  was 
Insufficient  In  amount  or  on  any  other 
ground,  and  consequently  the  objection  made 
on  this  appeal  that  the  offer  and  tender  were 
Insufficient  in  amount  was  waived,  and  must 
be  now  disregarded.  Section  1501,  Civ. 
Code;  section  2076,  Code  Civ.  Proc.;  Kofoed 
V.  Gordon,  122  Cal.  S14,  54  Pac.  1115.  The 
appellant  Is  also  precluded  from  now  object- 
ing (1)  that  the  Interest  was  not  Included  in 
the  tender,  (2)  tbat  the  tender  was  too  In- 
definite, because  no  such  objections  were 
made  at  the  time  of  the  tender.  This  Is 
clearly  Illustrated  In  Kofoed  v.  Gordon,  su- 
pra. It  Is  also  clear  that  the  respondent  was 
not  required  to  produce  the  money,  or  permit 
It  to  be  counted.  In  order  to  constltnte  a  valid 
tenda,  so  long  as  the  appellant  did  not  ac- 
cept the  offer.  "The  thing  to  be  delivered, 
U  any,  need  not  in  any  case  be  actually  pro- 
dnced,  upon  an  offer  of  performance,  unless 
the  offer  Is  accepted."  Civ.  Code,  |  1496. 
The  evidence  disclosed  no  acceptance  of  the 
offer  upon  the  part  of  appellant;  but  Its 
tender  of  a  deed,  as  a  performance  of  the 
condition  of  the  offer  as  well  as  of  the  con- 
dition of  the  contract,  which  did  not  convey 
a  title  in  fee  simple  to  all  the  land,  and 
which,  for  that  reason,  did  not  comply  with 
these  conditions,  must  be  taken  as  a  refusal 
to  accept  the  offer  as  made.  Of  course,  re- 
spondent had  a  right  to  attach  this  con<^ 
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tion  of  a  conveyance  In  fee  simple  to  her 
offer  (Civ,  Code,  f  1498),  and  appellant  was 
bound  to  perform  or  tender  performance  of 
this  condition.  When  It  tendered  its  deed, 
the  agent  of  respondent  "refused  to  accept 
on  the  ground  that  the  judgment  in  the  case 
of  Goodnow  against  Parker  (the  suit  to  quiet 
title)  was  still  outstanding,  and  no  title  to 
the  ten-acre  tract  was  conveyed  by  the  deed." 
This  objection  to  appellant's  tender  of  the 
deed  being  well  taken  and  properly  stated 
under  the  statutes  already  cited,  such  tender 
went  for  naught,  and  the  facts  taken  alto- 
gether show  that  appellant  was  neither  ready 
nor  willing  to  perform  the  conditions  of  the 
contract  incumbent  upon  it  to  perform,  and 
that,  in  effect,  it  refused  to  perform  those 
conditions,  and  was  thereby  guilty  of  such  a 
breach  of  its  contract  as  would  warrant  re- 
spondent in  bringing  this  action.  It  plainly 
appears  from  the  evidence  that  appellant 
gave  respondent's  agent  clearly  to  under- 
stand that  it  Intended  to  offer  the  deed  which 
It  tendered  as  a  full  performance  of  its  con- 
tract and  did  not  propose  to  procure  or  make 
any  further  or  different  conveyance  of  that 
part  of  the  property  involved  in  the  suit  to 
quiet  title. 

2.  Appellant  contends  that  because  the 
judgment  affecting  the  title  to  the  land  was 
entered  July  25,  1882,  and  no  attempt  was 
made  to  rescind  until  November  26,  1895,  a 
lack  of  promptness  In  rescinding  Is  disclosed, 
which  ought  to  defeat  the  case.  The  entry 
of  said  judgment  furnished  no  ground  of  res- 
cission, nor  did  it  furnish  any  ground  for 
treating  the  contract  as  broken  or  abandoned, 
for,  notwithstanding  the  judgment,  appellant 
might  have  procured  the  title  evidenced  by 
it,  and  afterwards  conveyed  said  title  to  re- 
spondent Shively  v.  Water  Co.,  99  Cal.  259, 
33  Pac.  848.  There  was  no  ground  of  res- 
cission, and  no  ground  for  treating  the  con- 
tract as  broken  or  rescinded,  until  appellant 
had  failed  and  refused,  on  proper  toider  and 
demand  made,  to  comply  with  his  contract 
How  soon  after  such  failure  and  refusal  this 
suit  was  Instituted  the  record  falls  to  dis- 
close. On  the  case  made  by  the  record  be- 
fore us,  we  see  no  room  for  appellant  to  com- 
plain of  any  lack  of  promptness  in  rescind- 
ing, or  of  any  laches  In  any  respect. 

3.  The  contract  of  sale  was  assigned  to  re- 
spondent by  the  original  vendee  by  an  In- 
dorsement thereon  duly  signed  by  said  ven- 
dee, which  indorsement  was  in  words  and 
figures  following:  "James  D.  Latimer,  tbe 
within-named  purchaser,  for  and  in  consid- 
eration of  love  and  affection,  and  also  $10  to 
him  in  hand  paid,  do  hereby  sell,  assign,  and 
transfer  all  his  right  title,  hiterest  and  claim 
in  and  to  the  wlthb]  described  lot  block,  or 
pnrcel  of  land,  and  tbe  within  contract  Na 
102,  unto  Ida  L.  Latimer,  his  wife,  her  heirs 
and  assigns,  forever,  subject  to  the  stipula- 
tions and  conditions  therein  contained,  which 
are  to  be  performed  by  said  assignee."  Two 
weeks  after  the  making'  of  this  assignment 


appellants  were  given  notice  thereof  by  let- 
ter, and  thereafter  consented  thereto,  and, 
after  giving  her  written  notice  that  an  In- 
stallment of  interest  was  due  under  tbe 
terms  of  the  contract  received  said  Interest 
from  respondent  From  the  evidence  It 
seems  that  of  the  money  sought  to  be  recov- 
ered in  this  action  only  about  $420  was  ex- 
pended on  tbe  land  by  respondent  after  the 
assignment  Tbe  balance  was  expended 
thereon  by  the  said  assignor  before  the  as- 
signment It  Is  now  contended  that  respond- 
ent should  not  be  permitted  to  recover  any- 
thing on  account  of  the  money  expended  by 
her  assignor,  but  that  her  recovery  should  be 
confined  to  the  amount  of  money  exp«ided 
by  herself.  This  contention  cannot  be  up- 
held. Tbe  assignment  by  Its  terms.  Is  broad 
enough  to  carry  with  it  all  tbe  rights  tbat 
the  assignor  might  have  under  the  contract 
by  reason  of  its  breach  by  appellant  One  of 
these  rights  was  to  rescind  the  contract  and 
bring  an  action  for  the  recovery  of  tbe  mon- 
ey expended  under  it  on  failure  of  the  consid- 
eration therefor  In  whole  or  In  part  through 
the  fault  of  appeUant  Civ.  Code.  {  1689;  2 
Suth.  Dam.  $  589;  Oibert  v.  Peteler,  88  N.  Y. 
165,  97  Am.  Dec.  785;  Mclndoe  v.  Morman, 
26  Wis.  592,  7  Am.  Rep.  96.  This  right  to  re- 
scind and  recover  for  the  money  expended  for 
the  improvements  passed  to  respondent  as  one 
of  the  incidental  rights  imder  the  contract. 
The  assignor  having  parted  with  bis  Interest 
In  tbe  land,  as  well  as  In  the  contract,  of 
course  there  was  no  right  left  In  him  to  re- 
cover the  costs  of  any  Improvements  placed 
on  the  land  on  a  breach  of  the  contract  by 
appellant  If,  then,  this  right  was  not  left 
in  the  assignor,  what  had  become  of  It?  Tbe 
most  satisfactory  answer  to  this  question  is 
that  It  followed  the  contract  The  assignee 
stands  in  the  shoes  of  the  assignor,  and  what- 
ever right  of  recovery  was  in  the  asslgrnor  on 
a  rescission  of  the  contract  passed  with  the 
contract  to  tbe  assignee:  We  think  this 
principle  finds  Illnstration  in  the  well-consid- 
ered case  of  Oneida  Bank  v.  Ontario  Bank, 
21  N.  Y.  490,  wherein  It  Is  said:  "He  who 
sells  a  security  and  receives  his  pay  for  It 
necessarily  sells  whatever  claim  or  right  the 
security  Is  understood  by  the  parties  to  rep- 
resent" 

We  advise  that  tbe  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:     COOPER,  a;   HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  afiOrmed. 


PEOPLE  V.  BNNIS.    (Cr.  860.) 
(Supreme  Court  of  California.    Sept.  12,  1002.) 

PBRJURT— INDICTMHNT— SUFFICIKNCT    OF 
AVERMENTS. 

1.  An  averment  in  an  indictment  for  perjury 
that  defendant  gave  tbe  (als^-testiBipB^,  hav- 
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Ing  taken  an  oath  then  and  there  before  a  cer- 
tain justice,  ia  a  sufficient  averment  that  an 
oath  had  been  administered  to  him  before  he 
gare  the  testimony. 

2.  There  ia  a  sufficient  averment,  in  an  indict- 
ment for  perjury,  of  the  court  in  vrhich  the 
false  testimony  was  given;  it  being  averred 
that  the  testimony  was  given  "in  open  court, 
and  dnring  the  pendency  and  aa  a  part  of  the 
evidence  in  a  criminal  case  then  and  there 
pending  before"  P.  (previously  averred  to  be  a 
jnstice  of  the  peace  for  a  certain  place)  on  a 
criminal  complaint  charging  defendant  with 
petit  larceny. 

3.  An  averment  in  an  indictment  tor  perjury 
that  the  statements  were  material  to  the  issues 
tendered  in  said  cause  is  a  sufficient  averment 
of  the  materiality  of  the  false  testimony. 

4.  In  an  indictment  for  perjury,  the  aver- 
ment that  "whereas,  in  truth  and  in  fact, 
•  •  •  he  *  •  •  was  down  to  S.'s  corral," 
is  a  positiTe  averment,  and  not  a  mere  recital, 
notwithstanding  the  use  of  the  word  "where- 


Department  2.  Appeal  from  superior  court, 
San  Joaquin  county;  Joseph  H.  Bndd,  Judge. 

Arthur  Ennls  was  convicted  of  perjary,  and 
appeals.    Afilrmed. 

J.  A.  Plmnmer,  A.  H.  Carpenter,  and  R. 
"W.  Dodge,  for  appellant.  Tirey  L.  Ford, 
Atty.  Gen.,  A.  A.  Moore,  Jr.,  Dep.  Atty.  Oen., 
A.  H.  Ashley,  Dlst  Atty.,  and  George  F.  Mc- 
Koble,  Dep.  Dist  Atty.,  for  the  People. 

McFABLAND,  J.  The  defendant  waB  con- 
Ticted  of  perjury,  and  appeals  from  the  Judg- 
ment. No  evidence  1b  brought  up,  and  the 
def aidant  relies  for  a  reversal  solely  on  the 
alleged  Insufficiency  of  the  tadlctmeut.  It 
Is  true  that  the  indictment  Is  not  well  con- 
structed, and  would  not  be  held  good  in  lu- 
rlsdlctions  where  there  is  not  tolerated  such 
want  of  precision  and  particularity  of  state- 
ment In  pleadings  as  our  Penal  Code  allows. 
Kevertheless,  we  think  that  under  the  provi- 
sions of  sections  950,  9S9,  960,  966,  and  1258 
of  the  Penal  Code,  the  Indictment  In  the  case 
at  bar  is  not  insufficient  to  support  the  Judg^ 
ment.  We  will  notice  the  main  points  made 
by  appellant. 

It  is  contended  that  in  this  Indictment  there 
Is  no  averment  that  an  oath  had  been  ad- 
ministered to  appellant  before  he  gave  the 
alleged  false  testimony.  The  averment  on 
this  subject  is  that  he  gave  the  testimony, 
"having  taken  an  oath  then  and  there  before 
the  Honorable  Albert  C.  Parker,  a  justice  of 
the  peace  in  and  for  Stockton  township.  In 
San  Joaquin  county,  California,  duly  elected, 
qualified,  and  acting,  and  being  entitled,  un- 
der the  laws  of  the  state  of  California,  to 
administer  oaths  In  such  cases,  matters,  and 
proceedings."  This  character  of  averment  Is 
certaiuly  not  to  be  commended.  A  direct 
statement  that  an  oath  was  administered  to 
the  witness  by  the  justice  would  have  been 
In  nracb  better  form.  But  sections  118  and 
960  of  the  Penal  Code  seem  to  assume  that 
taking  an  oath  "before"  an  officer  includes  all 
that  Is  necessary  to  the  taking  of  such  oath; 
and  appellant  could  not  have  misunderstood 


the  meaning,  or  have  been  misled  or  prejudi- 
ced by  the  absence  of  more  specific  averment 
It  is  not  held  differently  in  People  v.  Simp- 
ton,  133  Cal.  367,  66  Pac.  834,  relied  on  by 
appellant,  although  there  are  some  expressions 
in  the  opinion  there  rather  favorable  to  his 
contention.  In  that  case,  however,  there  was 
no  averment  that  the  defendant  had  taken  an 
oath  before  the  notary  public.  The  averment 
was  simply  that  before  that  officer  he  falsely, 
etc.,  swore  to  certain  things.  In  People  v. 
Dunlap,  113  Cal.  72,  45  Pac.  183,  also  cited 
by  appellant  where  the  defendant  was  char- 
ged with  making  a  false  statement  of  her 
property  to  the  assessor,  there  was  no  aver- 
ment that  she  took  an  oath  before  the  as- 
sessor, and  the  court  said:  "The  failure  to 
state  therein  that  the  defendant  was  sworn, 
or  took  an  oath  before  any  person  authwlz- 
ed  to  administer  the  same,  was  a  sufficient 
ground  for  sustaining  the  demurrer."  All 
that  was  decided  in  People  v.  Cohen,  118  OaL 
74,  60  Pac.  20,  was  that,  where  a  superior 
judge  chooses  to  hold  a  preliminary  examina- 
tion, he  cannot  use  the  services  of  a  clerk  to 
swear  the  witnesses.  The  participial  form  of 
the  averment  is  not  the  best  method  of  stat- 
ing a  fact,  but  It  Is  sufficient  under  our  lib- 
eral system  of  pleading.  People  v.  Piggott 
126  Cal.  60©,  59  Pac.  81;  People  v.  Hunt,  120 
Gal.  281,  62  Pac.  668. 

There  is  not  any  substantial  merit  in  the 
position  that  there  is  no  sufficient  averment 
of  the  court  in  which  the  false  testlmouy  is 
alleged  "to  have  been  given,  and  no  sufficient 
averment  that  such  testimony  was  given  in 
a  legal  proceeding  in  which  perjury  could  be 
committed.  The  averments  on  these  points 
are  that  the  false  statements  were  made  "in 
open  court,  and  during  the  pendency  and  as 
a  part  of  the  evidence  In  a  criminal  case  then 
and  there  pending  before  the  said  Honorable 
Albert  C.  Parker,  entitled  'The  People  of  the 
State  of  California  v.  Arthur  Ennls,  Defend- 
ant,' upon  a  criminal  complaint  charging  the 
said  Arthur  Ennls  with  petit  larceny."  These 
averments  would  have  been,  no  doubt  more 
apt  If  it  bad  been  stated  therein  that  the 
said  case  of  People  v.  Ennls  was  pending  In 
a  "Justice's  court,"  instead  of  "before  •  •  • 
Parker,"  who  had  been  averred  to  be  the 
Justice  of  the  peace;  and  that  said  case  was 
on  trial,  as  well  as  "pending."  But  the  lan- 
guage used  in  the  averments  was  clearly  suf- 
ficient to  fully  inform  appellant  what  was 
meant,  namely,  that  he  had  made  false  state- 
ments, which  were  "part  of  the  evidence" 
in  the  case  of  People  v.  Elnnls,  in  the  justice's 
court  over  which  Parker,  Justice,  presided, 
where  I^mls  was  being  tried  for  petit  larceny. 

The  averment  that  the  statements  were 
"material  to  the  issues  tendered  in  said  cause"' 
was  a  sufficient  averment  of  the  materiality 
of  the  false  testimony.  It  was  not  necessary 
to  aver  "how  the  false  testimony  was  ma- 
terial." People  V.  De  Carlo,  124  Cal.  462,  57 
Pac.  383. 

There  was  a  sufficient  averuKBt^ttuit  Asp^t. 
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lant  testified  falsely.  The  averment  in  the 
first  part  of  tlie  indictment  that  he  did  "will- 
fully, unlawfully,  feloniously,  and  contrary 
to  said  oath,"  make  certain  statements,  seems 
to  be  all  that  is  required  by  section  118  aa 
to  the  falsity  of  the  statements,  the  language 
of  said  section  simply  being  "willfully  and 
contrary  to  such  oath";  but  in  a  subsequent 
part  of  the  indictment,  after  an  enumeration 
of  the  said  statements,  it  is  averred  that 
"said  statements  so  made  as  afwesaid  by  said 
defendant  were  then  and  there,  and  are,  false 
and  untrue,  and  were  at  the  time  of  the  mak- 
ing thereof  by  the  said  defendant,  Arthur 
Ennis,  known  by  the  said  defendant  to  be 
false  and  untrue."  The  language  Just  quot- 
ed really  makes  it  unnecessary  to  discuss  the 
sufficiency  of  two  other  averments  of  the 
falsity  of  the  statements,  and  appellant's 
knowledge  thereof,  which  are  asserted  to  be 
insufficient  because  each  Is  preceded  by  the 
word  "whereas";  the  contention  being  that 
what  follows  Is  mere  recitaL  It  is  better,  no 
doubt,  to  avoid  the  use  of  the  word  "where- 
as" in  a  pleading;  but  it  may  be  observed 
that  whatever  is  in  Itself  a  positive  averment 
is  not  turned  into  recital  by  the  mere  fact 
that  somewhere  preceding  the  averment  the 
word  "whereas"  is  used.  The  effect  of  that 
word  depends  upon  how  it  is  connected  with 
the  succeeding  part  of  the  sentence.  "That 
whereas"  is  the  form  generally  held  objec- 
tionable in  the  older  decisions.  But  the  word 
may  be  used  in  the  sense  given  to  it  in  the 
dictionaries  as  synonymous  with  "when  In 
fact,"  "while  the  contrary,"  "the  fact  Is," 
etc.;  and  when  used  in  that  sense,  as  shown 
by  the  context,  what  follows  may  be  positive 
averment,  and  not  recitaL  In  the  case  at  bar 
the  language  objected  to  is,  "whereas,  in 
truth  and  In  fact,  *  *  *  he,  the  said  En- 
nis, was  down  to  Sargent's  corral,"  etc.; 
and  this  was  clearly  a  positive  averment,  and 
not  a  mere  recital,  notwithstanding  the  use 
of  the  word  "whereas."  In  People  v.  Fitz- 
gerald, 92  Mich.  331,  62  Pac  726,  an  av^ment 
In  precisely  the  same  form,  to  wit,  "whereas, 
in  truth  and  in  fact,  the  said  Maurice  Fitz- 
gerald was  not  at  that  time,  nor  at  any  time, 
authorized,"  etc.,  was  expressly  held  to  be 
good.  If  there  is  any  part  of  the  averment 
assailed  by  appellant  which  might  be  held 
insufficient  because  mere  recital,  it  is  the 
phrase,  "as  he,  the  said  Arthur  Ennis,  then 
and  there  well  knew,"  but  the  averment  of 
his  knowledge  is  fully  made  In  the  subse- 
quent part  of  the  indictment  hereinbefore 
quoted. 

By  the  indictment  in  the  case  at  bar  the 
appellant  was  fully  informed  of  the  charge 
against  him,  and  none  of  the  alleged  defects 
of  the  Indictment  tended  to  his  prejudice  as 
to  any  of  his  substantial  rights,  and  the  case 
is  one  to  which  the  provision  of  section  1258 
of  the  Penal  Code  peculiarly  applies. 

The  Judgment  is  affirmed. 

We  concur:    BEATTY,  O.  J.;  TEMPLE,  J. 


PAOIFIO  PA  VINO  CO.  T.  SULLIVAN  ES- 
TATE CO.    (S.  F.  2,478.) 
(Supreme  Court  of  California.    Sept.  12,  1902.) 

BTHIiKT  IMPROVBMKNTS— OBJBCnON  BY  OWN- 
ER»-JCRISDICTION  TO  PROCEBO 

—STATUTES. 

1.  Section  8  of  the  street  improvement  act 
provides  that,  where  not  more  than  two  blocks 
remain  unimproved  between  improved  portions 
of  a  street,  etc.,  the  work  ou  the  intervening 
part  shall  not  be  prevented  by  any  objection, 
unless  the  council  shall  deem  proper.  Held, 
that  the  effect  of  the  statute  is  that  the  objec- 
tion, if  allowed,  will  have  the  effect  not  only 
to  stay  the  work,  hot  to  devest  the  board  of 
jurisdiction  to  proceed  further  without  a  new 
resolution  of  intention. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   Jas.  M.  Trontt,  Judge. 

Action  by  the  Pacific  Paving  Company 
against  the  Sullivan  Estate  Company.  From 
a  judgment  for  defendant,  plaintifT  appeals. 
Affirmed. 

Gunnison,  Booth  &  Bartnett,  tar  appellanL 
Frank  J.  Sullivan,  for  respondent 

SMITH,  O.  This  is  an  appeal  from  a  Judg- 
ment in  favor  of  the  defendant  hi  a  suit  to 
enforce  a  street  assessment  lien.  The  case, 
as  shown  by  the  findings,  Is  as  follows:  The 
resolution  of  intention  initiating  the  assess- 
ment proceedings  in  question  was  duly  passed 
by  the  board  of  supervisors  of  San  Fran- 
cisco, AprU  8,  1895,— the  work  proposed  be- 
ing the  improvement  of  Webster  street,  be- 
tfveen  Oak  and  Page  streets,  in  that  city, 
a  distance  of  one  block  only;  the  street  to 
the  north  and  south  Iteing  already  improved. 
Within  due  time  a  written  objection  to  tbe 
proposed  work  was  made  by  the  owners  of 
a  majority  of  the  frontage  on  the  proposed 
work,  and  was  allowed  by  the  board;  and 
this,  it  is,  in  effect,  alleged  and  found,  op- 
erated as  a  bar  for  six  months  to  any  fur- 
ther proceed  higs.  After  the  expiration  of 
the  six  months,  the  board,  without  other  reso- 
lution of  intention,  ordered  the  work  to  be 
done.  On  these  facts  It  Is  claimed  on  behalf 
of  the  respondent  that  upon  the  ffiing  of  the 
protest  of  the  property  owners  the  board  wras 
devested  of  Jurisdiction  to  proceed  further 
without  a  new  resolution  of  intention;  and 
this  contention  is  fully  sustained  by  the  de- 
cisions of  this  court.  Improvement  Co.  v. 
Babcock,  123  CaL  205,  55  Pac.  762,  since 
afllrmed  in  Contracting  Ca  v.  McGovern, 
127  Cal.  639,  60  Pac.  169;  Pavhig  Co.  v. 
Reynolds,  62  Pac.  212;  and  Thomason  v. 
Carroll,  132  Cal.  149,  64  Pac.  262.  Nor,  as 
claimed  by  tbe  appellant,  does  the  case  here 
present  an  exception  to  the  rule  established 
in  the  cases  cited.  It  is,  indeed,  true,  or 
rather,  it  may  be  true,  that  the  case  comes 
within  tbe  provision  of  section  3  of  the  street 
Improvement  act  (St  1891,  p.  198),  to  tbe 
effect  that  where  not  more  than  two  blocks 
remain  unimproved  between  improved  por- 
tions of  a  street,  etc.,  tbe  work  on  the  In- 
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teirenlng  part  "shall  not  be  stayed  or  pre- 
vented by  any  written  or  other  objection, 
tinlees  such  council  aball  deem  proper."  But 
the  effect  of  this  provision  aeema  to  be  that, 
ir  the  objection  be  allowed  by  the  board,  Its 
effect  will  be  the  same  as  in  other  cases^— 
that  is,  it  will  have  the  effect  sot  only  to 
stay  the  work,  but  to  devest  the  board  of 
Jnrisdlctlon  to  proceed  further  without  a  new 
reeolntlon  of  intentlmi;  and  accordingly  It 
was  so  held  In  Thomaaon  v.  CaxroU,  supra. 
We  therefore  advise,  on  the  authority  of 
thAt  case,  that  the  Judgment  appealed  from 
be  affirmed. 

We  Goncnr:    HA.YNES,  a;  COOFBR,  a 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
/rum  1b  affinned. 


LOWB  V.  OZMUN.    (U  A.  1,06a) 
<Siiineme  Coart  of  Oalifomia.    Sept.  11,  19Q2.) 

OONVORSION— PLBADINOS— LIMITAnONB. 

1.  Action  for  conversion  is  within  Code  Civ. 
Proc.  I  838,  prescribing  a  three-years  limit** 
tion  for  action  for  taking,  detaining,  or  injur- 
ing any  gioods  or  chattels,  and  not  section  338, 
prescribing  a  two-years  limitation  for  an  action 
on  s  contract,  obligation,  or  liability  not  found- 
ed OB  an  instrtunent  in  writing. 

2.  Averment  in  a  complaint  that  defendant 
converted  the  property  to  nis  own  use  is  a  suffi- 
cient allegation  of  conversion. 

3.  As  against  a  general  demurrer,  plaintiff's 
ownership  at  the  time  of  the  conversion  la  suffl- 
cienttar  alleged  in  a  complaint  which,  after 
avemng  his  ownership  at  a  certain  time,  states 
thst  be  then  delivered  tke  property  to  defend- 
ant as  security,  that  afterwards  the  debt  was 
fully  paid,  and  then,  the  property  being  in  de- 
fendant's possession,  he,  knowing  it  was  plain- 
tiff's property,  and  shonid  belong  to  him,  con- 
verted it  to  his  own  use. 

Depsrtmeat  2.  Appeal  from  superior  court, 
I<os  Angdes  county;  D.  K.  Trask,  Judge. 

Action  by  T.  S.  C.  Lowe  against  Roy 
Wheeler  Ozmun,  executor.  Judgment  for 
^fendant,  and  plaintiff  appeals.     Reversed. 

Lynn  Helm,  for  appellant  Ross  Avery, 
far  respondeat 


McFARLAND,  3.  This  action  was  brought 
for  an  alleged  conversion  by  defendant's  tes- 
tator of  certain  described  personal  property, 
nunely,  bonds  and  couponsi  The  complaint 
shows  that  the  action  was  commenced  with- 
in three  years,  but  not  within  two  years, 
after  the  alleged  conversion;  and  the  court 
bdovr  sustained  tbe  demurrer  to  the  com- 
plaint upon  tibe  gronnd  that  the  action  was 
buied  by  sObdlTtelon  1  of  section  839,  Code 
dr.  Froe.,  wbleh  provides  that  "an  action 
npoa  a  contract  obligation,  or  liability  not 
founded  upon  an  instrument  in  writing" 
most  be  brought  "within  two  years."  There 
is  DO  doubt  that  this  provision  Includes  tbe 
canse  of  action  In  tbe  case  at  bar,  unless 


the  latter  comes  expressly  within  some  other 
category  of  limitation.  "Liability,"  as  used 
in  the  section.  Includes  respousibility  for 
torts,  and  "is  applicable  to  all  actions  at  law 
not  q)eclally  mentioned  in  other  portions  of 
the  statute."  Filler  v.  Railroad  Co.,  52  Cal. 
42.  See,  also,  Raynor  v.  Mintzer,  72  Cal. 
A90,  18  Pac.  82;  McCusker  v.  Walker,  77 
Oal.  212,  19  Pac.  382;  Lattln  v.  Gillette,  96 
CaL  317,  30  Pac.  645,  29  Am.  St.  Rep.  116. 
But  we  think  that  the  limitation  of  the 
cause  of  action  in  the  case  at  bar  is  specifl- 
cally  declared  in  section  338,  Code  Civ.  Proc., 
which  provides  that  there  may  be  commen- 
ced "within  three  years  •  •  •  an  action 
for  taking,  detaining,  or  injuring  any  goods 
or  chattels,  Including  actions  for  the  specific 
recovery  of  personal  property."  The  obvious 
purpose  of  this  iMrovision  was  to  include  all 
actions  for  torts  involving  personal  property, 
and  we  do  not  think  that  this  purpose  can  be 
-obscured  by  invoking  strict  definitions  of  the 
particular  words  used,  or  by  contrasting 
them  with  other  words  which  might  have 
been  used,  or  by  nice  distinctions  between  the 
common-law  actions  of  replevin,  detinue,  and 
trover.  In  cases  of  unlawful  taking  or  de- 
taining personal  property  tbe  wronged  party 
has  usually  the  option  of  either  bringing  an 
action  for  Its  specific  recovery  or  an  action 
to  recover  its  value;  that  is,  an  action  which 
at  common  law  would  have  been  replevin 
or  detinue,  or  trov».  Section  338  looks  to 
the  wrongs— to  the  thing  Itaelf,— and  not  to 
tbe  particular  kind  of  action  which  may  be 
used  to  obtain  the  remedy.  This  view  was 
expressly  declared  in  Horton  v.  Jack,  which 
Is  to  be  found  reported  in  87  Pac.  662,  and 
for  some  reason  did  not  get  into  the  Cali- 
fornia Retorts;  and  we  have  not  been  re- 
ferred to  any  other  case  in  this  state  holding 
different.  In  that  case  tbe  court  say:  "The 
question  suggested  is  whether  an  action  for 
tho  conversion  of  goods  is  barred  by  subdi- 
vision 3  of  section  338,  Code  Civ.  Proc.  Re- 
spondent claims  that  such  an  action  Is  not 
covered  by  that  section,  and  is  tberefcwe  In- 
cluded in  section  339,  and  Is  barred  in  two 
years.  Tbe  complaint  shows  that  the  suit 
was  not  commenced  within  two  years  after 
tbe  alleged  conversion.  Subdivision  8,  |  338, 
reads:  'An  action  for  taking,  detaining,  or 
injuring  any  goods  or  chattels,  including  ac- 
tions for  the  recovery  of  specific  personal 
property.'"  And  the  court,  after  discussing 
tbe  meaning  ct  "conversion,"  and  quoting 
from  authorities,  concludes  on  tiie  point  as 
follows:  "The  words  In  the  statute  are  not 
used  to  Indicate  any  particular  form  of  ac- 
tion. But  I  think  It  applies  to  all  those  cases 
in  which  tbe  person  injured  has  a  remedy  In 
an  action  of  claim  and  delivery,  or  for  con- 
version. Certainly,  one  whose  property  has 
been  wrongfully  taken  or  detained  may  sue 
for  conversion,  if  at  the  time  he  was  entitled 
to  the  possession  of  It  I  think  the  case  falls 
within  the  provisions  of  section  338,  and  tbe 
cause  of  action  was  not  barred."  ^JJlWP??- 
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tended  by  respondent  that  what  is  said  on 
the  Bubject  In  Horton  v.  Jack  Is  dictum;  but, 
'Whether  or  not  that  case  might  possibly  have 
been  decided  without  a  determination  of  the 
point  in  question,  still  the  court  fully  con- 
sidered the  point,  and  declared  the  law  on 
the  subject;  and,  as  the  conclusion  there 
reached  was,  in  our  opinion,  right,  we  have 
no  hesitancy  In  following  it 

It  seems  that  the  court  below  sustained 
the  demurrer  solely  on  the  ground  of  limi- 
tation; but,  as  the  demurrer  was  general, 
respondent  rightly  contends  that  the  Judg- 
ment should  be  affirmed  If,  for  any  other 
reason,  the  complaint  does  not  contain  a  suf- 
ficient statement  of  facts  to  constitute  a 
cause  of  action.  And  it  Is  contended  that 
the  averment  of  conversion  to  not  sufficient 
The  averment  Is,  after  a  description  of  the 
property,  that  the  defendant's  testator  "mi- 
lawfully  converted  and  disposed  of  the  same 
to  his  own  use,"  and  the  contention  Is  that 
there  should  have  been  a  statement  of  the 
particular  facts  constituting  the  conversion; 
that  Is,  the  speclflc  acts  and  methods  by 
which  the  conversion  was  accomplished. 
This  contention  is  not  maintainable.  An 
averment  that  defendant  converted  the  prop- 
erty to  his  own  use  is  a  sufficient  averment 
of  the  fact  of  conversion.  It  was  so  express- 
ly held  in  Daggett  y.  Gray,  110  Cat.  169,  42 
Pac.  568,  where  the  court  said:  "The  allega- 
tion that  the  defendants  'converted  and  dis- 
posed of  the  property  to  their  own  use'  Is 
the  allegation  of  a  fact  sufficient,  in  the  al>- 
seuce  of  a  special  demurrer,  to  sustain  a 
Judgment" 

A  more  serious  contention  is  that  the 
complaint  fails  to  sufficiently  aver  any  own- 
ership or  right  of  possession  by  plaintiff  in 
the  property  in  question  at  the  time  of  the 
alleged  conversion.  It  Is  averred  on  this 
subject  that  on  July  22,  1896,  plaintiff  was 
the  owner  of  the  property,  and  on  that  day 
delivered  It  to  defendant's  testator  as  secur- 
ity for  a  certain  Indebtedness  owing  to  him 
by  the  plaintiff;  that  afterwardsi,  on  May  10, 
1897,  the  said  indebtedness  was  folly  paid 
and  discharged,  and  that  on  said  last-named 
day,  said  property  being  in  the  possession  of 
said  testator,  the  latter  "well  knowing  that 
said  bonds  and  coupons  last  aforesaid  were 
the  property  of  the  said  plaintiff,  and  should 
belong  and  appertain  to  him,"  unlawfully 
converted  the  same,  etc.  This  certainly  Is  a 
crude,  roimdabout,  and  indirect  averment  of 
the  fact  that  plaintiff  was  the  owner  of  the 
property  at  that  time;  but,  as  against  the 
general  demurrer,  under  our  liberal  system 
of  pleading,  it  is  sufficient  The  Intended 
statement  of  the  fact  Is  not  couched  in  apt 
language,  but  there  is  not  an  entire  absence 
of  a  statement  of  such  fact  The  averment 
could  not  have  been  true  unless  the  plaintiff 
was  the  owner  of  the  property,  or  entitled 
to  its  possession,  at  the  time  of  the  alleged 
conversion;  and  defendant  could  not  have 
misunderstood  the  averment  or  have  been 


in  any  way  prejudiced,  by  the  form  in  which 
it  was  made. 

The  Judgment  appealed  from  is  reversed, 
with  directions  to  the  court  below  to  OTerrule 
the  demurrer  to  the  complaint 

We  concur:     HENSUAW,  J.:  TEMPLB,  J. 


GRANT  et  al.  v.  McARTHUR  et  aL  (two 
cases.    (L.  A.  1,013,  1,038.) 

(Supreme  Court  of  California.    Sept  13,  1902.) 

DISMISSAL  OF  ACTION— FAILURB  OF  PROSECU- 
TION—RBTURNINQ  SUMMONS. 

1.  Code  Civ.  Proc.  §  582,  provides  that  all 
actions  shall  be  dismissed  unless  the  summoDa 
is  served  and  return  made  within  three  years 
of  commencement,  unless  there  be  an  appear- 
ance by  defendant  within  such  time.  Held,  that 
where  there  was  no  appearance  within  the  time 
limited,  and  no  retnm  of  summons,  bat  within 
the  time  an  affidavit  of  service  on  one  of  de- 
fendants was  filed,  and  also  a  copy  of  Uie  sum- 
mons, the  action  was  dismis.sabie. 

2.  On  appeal  from  a  dismissal  nnder  the  stat- 
ute, written  consents  of  defendants,  in  the 
printed  transcript  that  judgment  might  be  tak- 
en against  them,  coold  not  be  considered,  bein? 
no  part  of  the  bUl  of  exception  or  judgment  roll. 

8.  Stipulations  by  defendants  for  the  talcinj; 
of  judgment  against  them  are  of  no  avail 
where  they  are  entered  after  the  expiration  of 
three  years. 

4.  On  a  motion  to  dismiss  nnder  the  statute, 
that  the  summons  was  for  a  time  lost  is  of  no 
avail  to  plaintiff;  the  remedy  being  provided 
for  by  Code  Civ.  Proc.  {  1045,  providing  that 
if  a  paper  be  lost,  the  court  may  authorise  a 
copy  to  be  used  in  lieu  of  the  originaL 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;   M.  T.  Allen,  Judge. 

Action  by  L.  A.  Grant  and  others  against 
Charles  H.  McArthur  and  others.  From  a 
Judgment  for  defoidants,  and  from  an  order 
refusing  to  set  the  same  aside,  plaintiffs  ap- 
peal.   Affirmed. 

Isidore  B.  Dockwellor  and  Dockweiler  & 
Garter,  for  appellants.  Bower  &  Pepper,  for 
respondents. 

McFARLAND,  J.  These  two  appeals  were 
submitted  together.  L.  A.  No.  1,013  Is  an 
appeal  by  plaintiffs  from  a  Judgment  of  the 
superior  court  dismissing  the  action.  It  is 
presented  upon  the  Judgment  roll  and  a  bill 
of  exceptions.  The  motion  to  dismiss  was 
made  by  defendant  Gough,  January  20,  1900, 
upon  the  ground  that  "the  summons  Issued 
in  above-entitled  action  was  not  served  and 
return  thereon  made  within  three  years  after 
the  commencement  of  the  said  action,  and 
that  no  appearance  in  said  action  on  the  part 
of  defendant  Gough,  or  any  of  said  defend- 
ants, has  been  made  wlthhi  said  three  years." 
Section  682  of  the  Code  of  Oivil  Procedure  is 
as  follows:  "And  no  action  hwetofore  or 
hereafter  commenced  shaU  l>e  further  pros- 
ecuted, and  no  further  proceedings  shall  be 
had  therein,  and  all  actions  heretofore  or  here- 
after commenced  shall  be  dismissed  by  the 

f  2.  Sm  Appeal  and  Error,  vpL  t,  C«nt  Die.  |  23g<. 
Digitized  by  VjOOQ  Ic 


Cal.) 


CARSON  V.  BEID. 


8» 


court  in  which  the  same  shall  have  been  com- 
menced, on  Its  own  motion,  or  on  motion  of 
any  party  Interested  therein,  whether  named 
In  the  complaint  as  a  party  or  not  unless 
gammons  shall  have  been  Issued  within  one 
year,  and  all  such  actions  shall  be  in  like 
manner  dismissed  unless  the  summons  shall 
be  Berred  and  return  thereon  made  within 
three  years  after  the  commencement  of  said 
action.  But  all  such  actions  may  be  prose- 
cuted. If  appearance  has  been  made  by  de- 
fendant or  defendants,  within  said  three 
yeara  In  the  same  manner  as  if  summons  had 
been  Issued  and  served."  The  facts  In  the 
case  at  bar,  as  shown  by  the  Judgment  roll 
and  the  bill  of  exceptions,  are  these:  The 
complaint  was  filed  January  11,  1897,  and,  of 
course,  the  three  years  within  which  the 
summons  must  hare  been  returned  as  provid- 
ed In  the  Code  expired  January  11,  1900.  On 
the  last-named  day  the  summons  had  not 
been  returned,  and  there  had  been  no  ap- 
pearance for  either  of  the  defendants.  Some 
of  the  defendants  had  been  served  In  1897. 
Defendant  McArthur  was  served  January  6, 
1900,  and  appellant  Gongh  was  served  Janu- 
ary 10,  1900,  and  on  January  11,  1900,  an  af- 
fidavit of  service  on  him  was  filed;  the  affida- 
vit being  a  separate  document;  not  attached 
to  any  summons.  On  January  11,  1900,  a 
copy  of  the  summons  was  filed;  and  on  Jan- 
uary IS,  1900,  the  original  summons  was  for 
the  first  time  returned  and  filed.  There  are 
in  the  printed  transcript  some  written  con- 
sents of  some  of  the  defendants  that  Judg- 
ment may  be  taken  against  them,  but  they 
are  not  imrts  of  the  Judgment  roll  or  bill  of 
exceptions,  and  cannot,  therefore,  be  consid- 
ered. Moreover,  they  were  made  after  the 
expiration  of  the  three  years.  There  is  in  the 
bill  of  exceptions  a  stipniatlon  that '  appel- 
lant might  have  a  certain  time  to  answer  or 
demur;  but  if  this  conld  be  considered  as  an 
"appearance,"  within  the  meaning  of  the  said 
section  582,  it  was  of  the  date  of  January 
15,  1900,  and  therefore  not  "within  said  three 
years."  The  Judgment  must  be  affirmed.  In 
White  V.  Superior  Court,  126  Cal.  245,  58  Pac. 
450,— a  case  like  the  one  at  bar,  except  that 
there  the  court  below  undertook  to  issue  an 
allaa  summons,— this  court  said:  "We  do  not 
see  how  the  conclusion  can  be  avoided  that 
the  superior  court  had  no  power  to  issue  an 
alias  writ  (Code  Civ.  Proc.  {  408),  and  no 
discretion  to  refuse  to  dismiss  the  action  as 
against  the  petitioner  (see  Oode  Civ.  Proc.  f 
582,  last  clause).  The  case  Is  In  all  essential 
respects  the  same  as  Vrooman  v.  Li  Po  Tal, 
113  CaL  302,  45  Pac.  470,  to  which  the  provi- 
sion of  the  statute  was  held  to  be  constitu- 
tional and  mandatory."  In  Cooper  v.  Gor- 
don, 126  CaL  296,  67  Pac.  1006,  cited  by  ap- 
pellants, the  stipulations  were  entered  Into 
before  the  expiration  of  the  three  years;  and, 
moreover,  the  supposition  suggested  in  the 
opinion  to  that  case,  of  a  defendant  appearing 
and  answering  after  the  three  years,  and  de- 
mandtog  a  trial,  does  not  apply  to  the  case  at 


bar,  for  here  the  plaintiff  alone  is  objecting 
to  the  dismissal.  The  fact  that  to  the  case 
at  bar  the  summons  was,  for  a  time,  lost, 
makes  no  difference.  In  such  case  the  rem- 
edy is  provided  by  section  1046,  Code  Olv. 
Proc. 

Ij.  a.  No.  1,038  Is  an  appeal  by  plaintiffs 
from  an  order  refusing  to  set  aside  the  Judg- 
ment above  referred  to.  After  the  Judgment 
of  dismissal  had  been  entered,  plaintiffs  mov- 
ed  the  court  to  set  that  Judgment  aside  on  tiie 
ground  of  excusable  neglect,  etc.,  and  fron» 
an  order  denying  this  motion  this  appeal,  Na 
1,038,  is  taken.  Respondent  contends  that 
the  order  refustog  to  set  aside  the  Judgment 
Is  not  appealable,  upon  the  well-established 
general  rule  that  an  appeal  does  not  lie  from 
an  order  refusing  to  set  aside  a  Judgment  or 
order  which  is  Itself  appealable;  that  the 
only  exception  to  the  rule  Is  where  the  mov- 
ing party  did  not  have  an  opportunity  to  pre- 
sent his  alleged  rights  when  the  wiglna) 
Judgment  or  order  was  under  consideration; 
and  that  the  exception  does  not  apply  to  the 
case  at  bar,  because  plaintiffs  not  only  had 
the  opportunity  to  present  their  alleged  rights 
when  the  motion  to  dismiss  the  Judgment  was 
under  consideration,  but  actually  did  so  pre- 
sent them  at  that  time.  We  see  no  obvious 
answer  to  this  contention,  but  it  is  not  neces- 
sary to  absolutely  determine  that  question, 
because  there  is  nothing  in  the  record  to  show 
that  the  court  below  abused  its  discretion  to 
denying  the  motion,  even  conceding  that  Its 
action  can  be  reviewed  on  this  appeal. 

The  Judgment  appealed  from  In  L.  A.  No. 
1,013  and  the  order  appealed  from  to  L  A.  No. 
1,038  are  both  aflhmed. 

We  concur:    TEMPLE,  J.;  HBNSHAW,  J> 


CARSON  V.  REID  et  al.    (S.  F.  2,27a) 

(Supreme  Court  of  California.    Sept.  10,  1902.> 

M0BT0A01I^-T0  SECDRB  PART  OF  NOTBI-aUAS- 
ANTY— BVIDBNCB. 

1.  W.  gave  bis  note  for  ^,200,  payable  to 
Installments,  and  his  mortgage  to  aecnre  it.  H. 
gave  a  mortgage  to  secure  payment  of  $500  of 
the  note.  Held  that,  H.  being  a  guarantor,  his 
mortgage  was  discharged  by  W.  paying  $500. 

2.  The  presumption  that  H.  was  not  a  guar- 
antor, arising  from  the  fact  that  his  mortgage- 
to  secure  payment  of  $500  of  W.'s  note  to  O. 
for  $5,200  recited  the  consideration  of  $500  to 
him  in  band  paid,  is  overcome  by  the  improb- 
ability that  C.  made  such  payment,  and  the 
fact  that  all  C.  claims  Is  the  unpaid  portion  of 
W.'s  note. 

Department  1.  Appeal  from  superior 
court,  Mariposa  county;  John  M.  Corcoran, 
Judge. 

Action  by  R.  N.  Carson  against  Lenora  M. 
Reid  and  others.  From  an  adverse  Judg- 
ment, plaintiff  appeals.    Affirmed. 

William  H.  Cobb  (J.  J.  Trabucco,  of  coun- 
sel), for  appellant  Congdon  &  Gongdon,  for 
respondents. 


f  1.  See  Guaranty,  voL  K,  Cant 
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PER  CURIAM.  On  October  18,  1894,  W. 
O.  Held,  one  of  tbe  defendants  in  this  ac- 
tion, made  his  promissory  note  to  T.  B.  Cog- 
hill  for  the  sum  of  $5,212.11,  and  at  the  same 
time  executed  and  delivered  a  mortgage  on 
his  certain  real  estate  described  in  the  first 
<.-aBse  of  action  to  secure  the  same.  On  the 
next  day  H.  C.  Reid  and  the  defendant  Le- 
fiora  li.  Reid,  his  wife,  executed  to  CoghiU  a 
mortgage  upon  their  property,  described  in 
the  second  cause  of  action,  "to  secure  the 
payment  of  the  sum  of  $300  of  a  certain 
(womissory  note  made  by  W.  O.  Reid  Oc- 
teber  18,  18M,  for  $5,212.11,  which  said  note 
te  payable  to  T.  B.  Coghill  or  order."  Said 
note  and  said  mortgages  were  afterwards  as- 
signed by  CoghlU  to  the  plaintiff  E.  N.  Car- 
son, who  brought  this  action  to  foreclose 
«ald  mortgages.  W.  C.  Reid.  the  maimer  of 
said  note,  made  certain  payments  thereon, 
leaving  unpaid,  when  this  action  was  com- 
■lenced,  $1,088.06,  and  some  Interest  Upon 
the  hearing  the  court  found  due  on  the  note, 
indoding  interest  and  costs,  $1,582.15,  and 
ordered  foreclosure  oif  the  mortgage  of  W. 
C.  Reid.  As  to  the  second  cause  of  action 
the  court  found  that  the  mortgage  of  H.  C. 
Reid  and  wife  was  given  as  additional  se- 
curity; "that  default  has  not  l>een  made  in 
the  payment  of  the  aforesaid  sum  of  $500; 
that  said  sum  was  paid  by  the  payments 
made  by  W.  C.  Reid,  as  found  in  finding  No. 
3  hereof,  and  there  Is  not  now  due  and  un- 
paid anytWng  on  the  aforesaid  mortgage." 
This  appeal  Is  by  tlie  plaintiff  from  the  judg- 
ment against  him  on  the  secmid  cause  of 
action.  The  plaintiff  pnt  in  eridenee  the 
■note  and  the  two  mortgages,  and  gave  erl- 
-dence  of  the  amount  due  thereon,  and  rested. 
Defendants  offered  no  evidence.  We  are 
therefore  left  to  construe  these  instruments 
unaided  by  extraneous  evidence  of  the  cir- 
cumstances surrounding  or  inducing  the  exe- 
cution of  the  $500  mortgage. 

The  promissory  note  of  W.  C.  Reid  for  the 
sum  of  $5,212.11  was  payable  in  monthly  in- 
stallments of  $300  each,  except  the  last;  the 
first  behig  iwyable  November  18,  1894.  In 
the  second  cause  of  action  plaintiff  alleged 
^that  H.  0.  Reid  and  the  defendant  Lenora 
M.  Reid,  to  secure  payment  of  the  sum  of 
$500  due  upon  the  promissory  note  described 
In  paragraph  1  hereof,  and  as  additional  se- 
curity to  that  specified  in  the  first  cause  of 
action  herein,  did"  execute  and  deliver  said 
mortgage  to  Coglilll,  "conditioned  for  the 
payment  of  the  said  sum  of  $500  as  a  partial 
payment  of  said  note."  The  mortgage  exe- 
cuted by  H.  C.  Reid  and  wife  is  the  usual 
printed  blank,  the  blanlss  being  filled  in  writ- 
ii^.  and  the  written  portions  are  stMwn  in 
the  record  by  the  italicised  parts  of  the  In- 
strument. ITie  only  part  material  to  be  no- 
ticed is  the  following:  "This  conveyance  is 
Intended  as  a' mortgage  to  secure  the  pay- 
ment of  the  sum  of  five  hundred  dollars  of 
■a  certain  promissory  note  made  by  W.  C. 
Reid  October  18,  1894,  for  $6,212.11,  whioh 


said  note  is  payable  to  T.  B.  Coghill,  or  or- 
der, and  these  presents  shall  be  void  if  sack 
payment  be  made  according  to  the  tenor  and 
effect  thereof,"  etc.  This  mortgage  created 
the  only  oMigatiou  of  the  mortgagors.  It 
did  not  create  any  personal  obligation  to  pay 
said  sum  of  $500,  or  any  part  thereof.  In  any 
contingency.  Civ.  Code,  {  2928.  The  land 
described  in  tlie  mm-tgage  became  the  guar- 
antor of  the  payment  of  the  note  of  W.  C. 
Reid  to  the  extent  of  $500;  and  the  qnes- 
tlMi  to  be  solved  is  whether  respondents' 
mortgage  was  discharged  by  the  payments 
made  by  W.  G.  Reid  upon  his  note,  as  they 
contend,  or  whether  their  property  remains 
charged  for  that  amount  of  the  money  stiU 
due  and  unpaid  upon  said  promissory  note, 
as  appellant  contends.  We  think  it  may  be 
fairly  inferred  from  the  note  and  mortgages 
that  Coghill  regarded  the  property  of  W.  C. 
Reid,  covered  by  his  mortgage,  as  Insuffi- 
cient security  for  the  payment  of  his  note 
of  $5,212.11,  to  the  extent  of  $500,  but  was 
willing  to  accept  the  mortgage  of  W.  C. 
Reid  if  the  mortgage  security  were  increased 
l^  the  sum  of  $.'»00.  or,  what  would  amount 
to  the  same  thing,  the  diminution  of  the 
loan,  or  the  amount  due,  if  it  were  for  an 
antecedent  debt,  by  the  immediate  payment 
of  $500.  But  we  may  Infer  that  such  pay- 
ment was  not  immediately  possible,  and 
therefore  the  $500  mortgage  was  accepted 
with  the  larger  mortgage  given  by  W.  C. 
Reid  as  adequate  security  for  the  entire 
amount  When,  therefore,  the  snm  of  $500 
was  paid  by  W.  O.  Reid  shortly  thereafter, 
his  mortgage  would  appear  to  be  then,  in 
the  consideration  of  the  parties,  an  adequate 
security  for  the  remainder  of  the  debt  In 
other  words,  the  $500  mortgage  was  exe- 
cuted as  a  guaranty  that  that  sum  would  be 
paid  upon  the  note,  and,  if  not  paid  by  the 
maker  of  it,  the  property  mortgaged  shonid 
be  liable  to  that  extent  Respondents'  mort- 
gage was  made  to  secure  the  payment  "of 
the  snm  of  five  hundred  dollars  of  the  note." 
not  for  the  payment  of  a  deficiency  not  e:;; 
ceedlng  the  sum  of  $500.  There  was  no 
promise  by  H.  C.  Reid  and  wife  to  pay  any- 
thing in  any  event  Their  property  was  hy- 
pothecated as  security  that  W.  C.  Reid,  the 
maker  of  the  note,  would  pay  $500  thereon, 
and,  npan  such  payment  being  made,  tbehr 
mortgage  was  satisfied  and  became  void. 
That  appellant  was  bound  to  apply  the  first 
payments  made  by  W.  O.  Reid  to  the  satis- 
faction of  respondents'  guaranty,  under  the 
facts  appearing  in  this  case,  is  fully  sustain- 
ed by  numerous  authorities.  In  Card  ▼. 
Stevens,  12  Mich.  292,  86  Am.  Dec.  52,  it  was 
held  that  "unless  one  becomes  surety  for 
another  without  limitatioD  as  to  time  or 
amount  in  express  terms  or  by  clear  impli- 
cation, the  court  will  not  presume  such  in- 
tention on  his  part;  and  where  a  merchant 
sells  goods  to  a  customer  under  a  guaranty 
from  a  third  person  that  they  will  be  paid 
for,  and  afterwards  sells  him  other,  goods. 
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the  first  money  he  recelveg  trom  the  pur- 
chaser Bhould  be  applied  to  the  payment  of 
the  goods  covered  by  the  guaranty."  In 
Marx  T.  Schwartz,  U  Or.  178,  12  Pac.  253, 
It  was  held  that  -where  the  creditor  collects 
from  the  debtor,  under  execution,  on  a  Judg- 
ment covering  the  sum  bo  guarantied  and 
other  bidebtednees,  a  part  of  the  amount 
due,  such  sum  Is  so  far  a  satisfaction  of  the 
guarantee.  To  the  same  effect  are  the  fol- 
lo^ne:  Pierce  v.  Knight,  31  Vt.  701;  Ger^ 
son  T.  Hamilton,  30  La.  Ann.  737;  Eddy  y. 
Sturgeon,  15  Mo.  190;  Dumont  v.  Pry  (O.  O.) 
14  Fed.  293.  In  this  case  there  were.  In 
effect,  many  promissory  notes  executed  by 
W.  C.  Reld  to  CoghlU;  that  Is,  the  note  was 
eondltioned  for  the  payment  of  many  sums 
at  different  specified  dates,  covering  a  period 
extending  from  November  18,  1891,  to  April 
18,  1886,  and  respondents'  mortgage  was  not 
given  to  secure  "said  note,"  but  a  limited 
amount  thereof,  viz.,  $500.  We  thlvUf.  it  may 
be  fairly  Inferred  that  respondents  did  not 
intend  that  their  property  should  be  incum- 
bered indefinitely  as  security  for  the  liability 
of  anotber,  and  In  analogy  to  the  general 
mle  that  the  guarantor  Is  held  discharged  by 
the  first  payment  made  by  the  debtor  to  the 
guaranty  in  an  amount  equal  to  that  guar- 
antied, in  the  absence,  at  least,  of  a  reason- 
ably dear  expression  of  an  intention  to  make 
the  guaranty  a  continuing  <Mie  until  the 
whole  debt  should  be  paid.  In  Melville  y. 
Hayden,  3  Bam.  &  Aid.  59S,*Best,  J.,  Bald, 
*^t  ooght  to  appear  unequivocally  that  it 
was  the  Intention  of  the  defendant  to  guar- 
anty Moulden's  itayment  for  goods  to  be  fur- 
nished from  time  to  time."  In  Cremer  v. 
Hlgginson,  Fed.  Cas.  No.  3,383,  1  Mason,  323, 
Judge  Story  says  that  In  every  doubtful  case 
the  presumption  ought  to  be  against  holding 
a  gnaranty  to  be  continuing.  In  Birdsall  v. 
Heflcock,  32  Ohio  St  177,  30  Am.  Rep.  572, 
It  Is  said,  "The  tendency  of  decision  In  this 
coantry  has,  accordingly,  been  against  con- 
struing guaranties  as  continuing,  unless  the 
Intention  of  the  parties  Is  so  clearly  mani- 
fested as  not  to  admit  of  a  reasonable 
doubt;"  citing  Lent  v.  Padleford,  2  Hare  & 
W.   Am.  Lead.  Cas.  38,  and  several  other 


Appellant  contends,  however,  that  re- 
spondents are  neither  guarantors  nor  sure- 
ties, that  the  mortga^  recites  the  considera- 
tion of  "$500  to  them  In  band  paid,"  and 
that  there  is  no  evidence  to  contradict  that 
recital.  But  the  tmprobabtlity  that  CoghlU 
paid  respondents  $500  In  order  to  secure  the 
payment  of  that  sum  upon  the  note  of  W.  C. 
Beld,  taken  in  connection  with  the  fact  that 
all  the  plaintiff  claims  is  the  unpaid  portion 
of  the  note  executed  by  W.  C.  Beid,  and  that 
the  mortgage  for  $500  made  by  H.  C.  Beid 
and  wife  was  not  conditioned  for  the  repay- 
ment of  the  recited  consideration,  or  of  any 
sum  of  money,  but  to  secure  the  payment  of 
the  sum  of  $500  of  the  note  of  W;  C.  Reld, 
Is  quite  sufficient  to  rebut  the  presumption 


arising  from  the  recital  of  the  consideration 
of  the  mortgage. 
1%e  judgment  appealed  from  Is  afBrmed. 


In  re  MILLB'  ESTATE.* 

CHATHAM  et  al.  v.  MILLS  et  aL     (S.  F. 

2,933.) 

(Supreme  Court  of  California.     Sept.  15, 

1902.) 

BASTARDS-FRESUMPTION   OF   LBOITIMACT— 
STAT0TBS— TSaTIMONY   OW  WIFB. 

1.  Code  Civ.  Proc.  §  1962,  Bubd.  5,  provides 
that  the  issue  of  a  wife  cohabiting  with  her 
husband,  who  is  not  impotent,  is  indisputably 
presumed  to  be  legitimate.  Held,  that  where 
the  question  was  whether  certain  children  were 
the  offspring  of  their  mother's  husband  or 
were  illegitimate,  the  husband  and  wife  hav- 
ing been  living  together  and  be  not  impotent, 
it  was  error  to  permit  the  mother  to  testi^ 
that  the  children  were  illegitimate. 

2.  The  phrase  "cohabiting,"  as  used  hi  the 
statute,  means  living  together  ostensibly  as 
man  and  wife. 

3.  The  testimony  is  not  rendered  admisaible 
by  Code  Civ.  Proc.  {  1870,  providing  that  all 
persons  may  be  witnesses,  and  that  neither 
parties  nor  persons  interested  are  excluded. 

4.  The  evidence  is  not  rendered  admissible 
by  Civ.  Code,  §  105,  which  provides  that  the 
presumption  of  legitimacy  can  be  disputed  only 
by  the  husband  or  wife,  or  the  descendant  of 
one  or  both  of  them,  and  that  "illegitimacy  in 
such  case  may  be  proved  like  any  other  fact" 

Department  1.  Appeal  from  superior  court, 
San  Mateo  county;  Geo.  H.  Buck,  Judge. 

In  the  matter  of  the  estate  of  Robert  Mills, 
deceased.  Proceedings  by  Robert  Schofleld 
Chatham  and  others  to  establish  heirship. 
From  a  Judgment  for  plaintiffs,  def«idants 
appeal.    Reversed. 

John  O.  Jury,  for  appellant  Miranda  B. 
MiUs,  as  administratrix  of  the  estate  of  Robt. 
Mills.  John  G.  Jury  and  John  E.  Richards, 
for  appellant  Miranda  E.  Mills,  as  heir  at  law 
of  decedent  H  A.  Powell,  for  appellants  Ann 
Schofleld  and  others.  Archer  Kincald,  for 
appellant  absent  heirs.  Wilson  &  Wilson, 
Geo.  C.  Ross,  and  Edw.  Fitspatrlck,  for  re- 
spondents. 

PER  CURIAM.  This  case  comes  here  on  ap- 
peal from  a  Judgment  in  favor  of  respond- 
ents Chatham  and  Gardiner  and  against  ap- 
pellants. The  Judgment  roll  is  accompanied 
by  a  bill  of  exceptions  containing  the  evidence 
and  rulings  of  the  court  The  actlwi  was 
commenced  under  section  1664,  Code  Civ. 
Proc,  by  respondents  Robert  Schofleld  Chat- 
ham and  Maria  Elizabeth  Chatham-Gardiner, 
who  claimed,  and  now  dalm,  to  be  illegiti- 
mate children  of  Robert  Mllis,  deceased, 
adopted  as  such  under  and  in  the  manner  pro- 
vided in  section  230  of  the  Civil  Code.  The 
facts  may  be  briefly  stated  as  follows:  Ro- 
land and  Diana  Chatham  were  married  In 
Clnchinati,  Ohio,  in  1851.  Some  time  after- 
wards, between  1852  and  1854,  they  came  to 
California,  and  on  their  Journey  by  steamer 
met  and  became  acquainted  wtth  Jtobert 
*RAearlns  denied  October  10,  UOI.  O 
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Mills,  deceased.  Roland  Chatham  was  a  mil- 
ler by  trade,  and,  after  arriving  In  California, 
he  lived  with  his  wife,  Diana,  In  Sacramento 
City  for  a  few  months,  and  then  moved  to 
San  Francisco,  where,  after  living  at  various 
places,  he  settled  with  his  family  at  a  place 
called  the  "Potrero,"  where  the  family  lived 
until  his  death,  in  18S6.  Diana  Chatham, 
while  living  at  the  Potrero  with  her  husband, 
became  the  mother  of  three  children,  to  wit, 
George  William  Chatham,  who  was  bom  in 
February,  1862,  at  the  Potrero,  and  is  admit- 
ted  to  be  the  son  of  Roland  Chatham,  deceas- 
ed; Robert  Schofield  Chatham,  who  was  bom 
in  Septeml>er,  1865;  and  Maria  Blizabeth, 
who  was  bom  in  May,  1868.  The  two  latter 
children  are  now  claimed  to  be  the  Illegiti- 
mate children  of  deceased  Robert  Mills,  and 
not  the  children  of  Roland  Chatham,  deceas- 
ed. During  all  the  married  life  of  Roland 
Chatham,  and  during  the  time  of  the  birth  of 
the  three  children,  be  slept  at  the  one  home 
of  himself  and  his  wife,  Diana,  lived  there, 
and  ate  at  the  table  with  his  wife  and  fam- 
ily. He  does  not  appear  to  have  ever  Iieen 
absent  from  the  state  or  from  his  family  for 
any  length  of  time.  In  the  family  Bible,  aft- 
er the  entries  of  the  dates  and  places  of  birth 
of  the  husband  and  wife  and  the  date  of  their 
marriage,  under  the  head  of  "Births,"  ap- 
pears the  following:  "George  William  Chat* 
bam,  bom  Febmary  10th,  18C2,  San  Fran- 
cisco, U.  8.  Robert  Schofield  Chatham,  bom 
September  Ist,  1865,  San  Francisco,  U.  S. 
Maria  Elizabeth  Chatham,  born  May  l&tb, 
1869,  San  Francisco,  TJ.  8."  The  respondents, 
during  the  lifetime  of  Roland  Chatham,  al- 
ways bore  his  name,  and  their  names  were 
entered  as  "Chatham"  at  the  various  schools 
where  they  attended.  While  respondent  Rob- 
ert was  a  growing  boy,  he  slept  a  large  por- 
tion of  the  time  with  Roland  Chatham,  the 
husband  of  Diana.  Respondents,  always  call- 
ed Roland  Chatham  "dad."  Roland  Chatham 
had  a  family  or  group  picture  talcen  while  the 
respondents  were  small  children,  in  which 
himself  and  wife  and  the  three  children  ap- 
pear. This  picture  was  hung  up  in  the  family 
home  of  the  Chnthams.  Roland  Chatham  died 
in  1885  In  the  little  bedroom  where  he  usually 
slept  at  the  family  home  at  the  Potrero. 
Diana,  the  widow,  attended  the  funeral  with 
the  tliree  children  in  the  mourners'  carriage. 
After  the  death  of  Roland  Chatham,  the  prop- 
erty which  had  been  occupied  as  a  home  was 
conveyed  by  the  three  children  to  their  moth- 
er, Diana.  This  deed  was  made  in  July,  1894, 
and  recited  that  It  was  made  between  "George 
W.  Chatham,  Robert  S.  Chatham,  and  Maria 
E.  Chatham,  the  sons  and  daughter  of  Ro- 
land and  Diana  Chatham,  respectively."  In 
January,  1897,  Robert  Mills  signed  a  state- 
ment in  writing  as  follows:  "Belmont,  Janu- 
ary 8th,  1897.  Knowing  that  death  is  certain 
and  often  sudden,  I  make  this  statement:  I 
never  had  but  one  wife,  Miranda  B.  Mills.  I 
leave  no  children.  I  have  left  no  will,  and 
wish  the  distribution  of  my  estate  to  be  made 


according  to  the  laws  of  this  state.  Robert 
Mills."  On  April  26,  1897,  Robert  MUls  died. 
This  proceeding  was  commenced  in  August. 
1899. 

Section  230  of  the  Civil  Code  provides  as 
follows:  "The  father  of  an  illegitimate  chlld^ 
by  publicly  acknowledging  it  as  his  own,  re- 
ceiving it  as  such,  with  the  consent  of  bis 
wife,  if  be  is  married,  into  his  family,  and 
otherwise  treating  it  as  if  it  were  a  legiti- 
mate child,  thereby  adopts  it  as  such;  and 
such  child  is  thereupon  deemed  for  all  pur- 
poses legitimate  from  the  time  of  its  birth. 
The  foregoing  provisions  of  this  chapter  do 
not  apply  to  such  an  adoption."  And  sec- 
tion 193  of  the  same  Code  provldra  that 
"all  children  bom  in  wedlock  are  presumed 
to  be  legitimate."  It  was  therefore  neces- 
sary for  respondents,  as  the  very  foondatloa 
of  their  case,  to  allege  and  prove  tliat  tbey 
were  illegitimate  children  of  Robert  Mills, 
deceased.  They  called  their  mother,  Diana, 
as  a  witness  in  their  belialf,  and,  under  ap- 
pellants' objection  that  the  witness  was  in- 
competent, and  that  the  evidence  was  inad- 
missible under  the  Code,  she  was  permitted 
to  testify  that  in  1862,  before  either  of  the 
respondents  was  begotten,  she  ceased  to  oc- 
cupy the  room  with  her  husband,  and  that 
she  never  had  sexual  intercourse  with  him 
after  that  time,  nor  with  any  one  else  ex- 
cept Robot  MUIs;  that  Robert  Mills  agreed 
with  witness  in  1863  to  live  with  ber  as 
husband  and  Vife,  and  that  Roland  Obat- 
ham  knew  of  the  agreement;  that  thereafter 
the  witness  slept  with  Robert  Mills  in  a  bed- 
room in  the  home  of  herself  and  husband, 
and  adjoining  the  bedroom  of  her  bosband; 
that  there  was  a  door  betweoi  the  room  oc- 
cupied by  witness  and  Mills  and  that  occn- 
pied  by  her  husband;  that  she  pushed  the 
bed  up  against  the  door  during  the  nlgbt; 
that  ber  husband  knew  that  Mills  was  ba- 
bitnally  having  sexual  intercourse  with  b^, 
but  remained  friendly  with  Mills,  and  sat 
at  the  family  table  and  ate  with  him;  that 
her  husband  knew  that  Mills  was  the  father 
of  respondents.  Appellants  objected  in  vari- 
ous ways  to  the  testimony,  and  saved  their 
exceptions  to  the  rulings  admitting  it  The 
court  erred  in  the  rulings  complained  of  as 
to  the  above  evidence.  It  is  provided  in  sub- 
•division  5,  {  1962,  Code  Civ.  Proc.,  that  "the 
issue  of  a  wife  cohat)Iting  with  her  bos- 
band, who  is  not  imiMtent,  is  indisputably 
presumed  to  be  legitimate."  The  word  "co- 
habiting," as  used  in  the  above  section,  means 
the  living  together  of  a  man  and  woman  os- 
tensibly as  husband  and  wife.  1  Blsh.  Mar. 
^&  Div.  i  1669,  and  note  1.  The  evidence 
received  was  for  the  purpose  of  proving  a 
fact  which,  by  the  above  provision,  is  made 
indisputable.  The  section  not  only  lays 
down  a  rule  by  wlilch  we  must  be  governed, 
but  the  rule  is  the  one  supported  by  the 
best  authcM-ltles,  on  the  ground  of  public  pol- 
icy. It  Is  the  rule  given  by  the  text-writers 
and  the  great  weight  of  authority.    When 

Digitized  by  LjOOQ  IC 


Cal.) 


m  BE  MILLS'  ESTATE. 


93 


Robert  Faolconbridge  made  the  claim  that 
his  older  brother  -was  the  illegitimate  son 
of  Coeor  De  Lion,  the  rule  is  thus  stated: 

**K.  John :  Sirrah,  your  brother  is  legitimate ; 
Tour  father's  wife  did  after  wedlocic  bear  him ; 
And,  if  she  did  play  false,  the  fault  was  hers: 
Which  fault  lies  on  the  hazard  of  all  husbands 
That  marry  wives." 

—King  John,  Act  1,  Scene  1. 

It  is  said  In  2  OreenL  Bv.  $  151  (Lewis' 
Ed.  1896):  "The  husband  and  wife  are  alllce 
Incompetent  witnesses  to  prove  the  fact  of 
nonaccess  whUe  they  lived  together."  The 
mle  Is  thus  stated  by  Jones  In  his  work  on 
Evidence  (volume  1,  g  96):  "It  Is  well  set- 
tled on  grounds  of  public  policy  affecting 
the  children  born  during  the  marriage,  as 
well  as  the  parties  themselves,  that  the  pre- 
snmptlon  of  legitimacy  as  to  children  bom 
in  lawful  wedlock  cannot  be  rebutted  by  the 
testimony  of  the  hosband  or  the  wife  to  the 
effect  that  sexual  intercourse  has  or  has  not 
taken  place  between  them;  nor  are  the  dec- 
larations of  the  husband  or  wife  competent 
as  bearing  on  the  question."  In  a  late  case 
in  Wisconsin  (Shnman  v.  Shuman,  83  Wis. 
255,  53  N.  W.  455)  the  question  Is  extensively 
discussed,  and  the  rule  as  stated  above  adopt- 
ed. In  the  opinion  it  is  said:  "The  court 
rejected  as  Inadmissible  all  testimony  of 
the  statements  or  admissions  of  Andrew  and 
Lelia  M.  Ingle  tending  to  show  that  they 
had  no  sexual  Intercourse  with  each  other 
during  the  time  within  which  It  Is  possIUe 
that  Frances  M.  was  begotten.  The  ruling 
was  correct  No  rule  of  evidence  Is  better 
settled  than  that  husband  and  wife  are  allke>' ' 
incomiMtent  witnesses  to  prove  the  fact  of 
nonaccess  while  they  lived  together."  For 
further  authorities  to  the  same  effect,  see  8 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  tit  "Bastardy," 
p.  878,  and  cases  cited  in  note  1;  Bell  t. 
Territory  of  Oklahoma  (Feb.,  1890)  56  Pac. 
SS3;  Inhabitants  of  Ablngton  v.  Inhabitants 
of  Dnxbury,  105  Mass.  290;  Scanlon  y. 
Walsbe  (Md.,  1895)  31  AU.  498,  48  Am.  St 
Rep.  488;  Mhik  v.  State,  60  Wis.  583,  19 
N.  W.  446,  60  Am.  Rep.  386;  Tioga  Co.  y. 
Bontb  Greek  Tp.,  75  Pa.  436;  1  BIsh.  Mar.  & 
Dly.    t   1179. 

It  la  claimed  by  respondents  that  the  above  • ' 
mle  Is  not  in  force  In  this  state,  by  reason 
of  Code  Civ.  Proc.  {  1870,  which  provides 
that  all  persons  may  be  witnesses,  and  that 
"neither  parties  nor  other  persons  who  have 
an  Interest  In  the  event  of  an  action  or  pro- 
ceeding are  excluded."  The  above  section  i^ 
was  passed  for  the  purpose  of  abrogating 
the  common-law  rale  which  excluded  parties 
from  testifying  in  their  own  suits,  or  where 
they  had  an  interest  In  the  subject-matter  in 
controversy.  It  was  not  intended  to  abrogate 
the  mles  of  evidence  founded  upon  the  rea- 
son and  experience  of  ages.  Nor  was  it  in- 
tended to  break  down  a  rule  founded  in  de- 
cency, morality,  and  public  policy.  This 
question  has  arisen  in  other  courts  under 
similar  code  provisions,  and  the  courts  have 
nniformly  considered  the  rule  of  the  common 


law  in  question  unchanged.  Egbert  y.  Green- 
walt,  44  Mich.  248,  6  N.  W.  654,  38  Am.  Rep. 
260;  Tioga  Co.  y.  South  Creek  Tp.,  76  Pa. 
436;  Chamberlain  y.  People,  23  N.  T.  88, 
80  Am.  Dec.  255.  This  court  accordingly 
held  in  Re  Heaton's  Estate,  135  Cal.  388,  67 
Pac.  321,  that  the  provisions  of  subdivision 
11,  {  1870,  Code  Civ.  Proc.,  to  the  effect  that 
evidence  may  be  given  of  "common  reputa- 
tion existing  previous  to  the  controversy,  re- 
specting facts  of  a  public  or  general  interest 
more  than  thirty  years  old  and  in  cases  of 
pedigree  and  boundary,"  was  never  Intended 
to  broaden  the  common-law  mle  limiting 
common  reputation  as  to  pedigree  to  declara- 
tions of  members  of  the  family.  , 

It  Is  further  contended  that  the  provision*^ 
of  subdivision  6,  {  1962,  Code  Civ.  Proc.,  is  in. 
conflict  with  section  105,  Cly.  Code,  which  ^^ 
provides:  "The  presumption  of  legitimacy 
can  be  disputed  only  by  the  husband  or  wife 
or  the  descendant  of  one  or  both  of  them. 
Illegitimacy  in  such  case  may  be  proved  like 
any  other  fact"  We  do  not  think  the  ex- 
pression "proved  like  any  other  fact"  was  In- 
tended to  do  away  with  the  well-known  rales 
of  evidence,  and  allow  all  kinds  of  evidence, 
whether  lncomi)etent,  secondary,  or  hearsay. 
Any  fact  In  controversy  pertinent  to  the  Issue 
may  be  proved  by  competent  evidence,  and 
subject  to  the  rules  as  to  presumptions. 
Where  the  law  makes  a  certain  fact  a  "con-  «^ 
elusive  presimiption,"  evidence  cannot  be  re- 
ceived to  the  contrary.  The  proof  of  any 
fact  must  be  made  by  legal  evidence,  subject 
to  the  rules  as  to  presumptions  and  as  to 
incompetency.  Illegitimacy  may  be  proved,''' 
but  it  cannot  be  proved  by  the  evidence  of 
a  husband  or  wife  that  while  living  together, 
they  did  not  have  sexual  intercourse.  It 
would  require  a  very  plain  and  express  stat- 
ute to  convince  us  that  the  legislature  in- 
tended to  do  away  with  a  rule  founded  upon 
good  morals  and  public  policy,  and  to  allow 
evidence  which  shocks  every  sense  of  decency 
and  propriety. 

In  this  discussion  we  have  not  overlooked 
the  fact  that  the  law  Is  not  as  rigid  as  for- 
merly  in  cases  of  this  kind.  The  common- 
law  rule  was  that  the  child  of  a  married 
woman  was  conclusively  presumed  to  be 
legitimate  If  begotten  while  her  husband 
was  within  four  seas,— that  Is,  within  the  Ju- 
risdiction of  the  kingdom  of  England,— un-  . 
less  the  husband  was  Impotent  Co.  Littt^ 
244a.*  The  modern  role  was  stated  by  Lord 
Langsdale  in  Hargrave  v.  Hargrave,  9  Beav. 
552,  as  follows:  "A  child  bom  of  a  married 
woman  is,  In  the  first  instance,  presumed  to 
be  legitimate.  The  presumption  thus  estab-w>- 
lished  by  law  is  not  to  be  rebutted  by  chr- 
cumstances  which  only  create  doubt  and  * 
suspicion,  but  It  may  be  wholly  removed  by 
proper  and  sufficient  evidence  showing  that 
the  husband  was  (1)  incompetent;  (2)  en- 
tirely absent,  so  as  to  have  no  intercourse 
or   communication    of    any   kind   with   the 


mother; 


(3)   entirely   absep 

^  '  'jigifizea 


(^^e  period 
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during  Tvhtch  the  child  must,  to  the  course 
of  nature,  have  been  begotten;  or  (4)  only 
present  under  such  circumstances  as  afford 
clear  and  satisfactory  proof  that  there  was 
no  sexual  Intercourse."  And  the  same  rule 
Is  supported  by  the  authorities  In  this  conn- 
try.  Shuman  v.  Shuman,  83  WI&  254,  58 
N.  W.  455;  Thayer,  Ev.  Append.  A,  p.  540; 
i  Greenl.  Ev.  (Lewis'  Ed.)  {  150.    But  the 

l/above  rule  does  not  allow  either  of  the  pais 
ents  to  testify  to  the  fact  of  nonaccess  during 
cohabitation.  Nor  Is  the  rule  Inconsistent  with 
the  conclusive  pr^mptlon  that  a  child  begot- 
ten and  bom  while  the  husband  and  wife  are 
llvtog  together  as  such,  and  the  husband  not 
Impotent,  Is  legitimate. 
It  is  not  necessary  to  discuss  other  ques- 

,tlon8  in  the  case. 

The  Judgment  and  order  are  rpvprsed. 


SMITH  et  ux.  v.  VBTSBY  et  nx." 

(Supreme    C3onrt    of    WashlDgton.      Sept    17, 
1902.) 

HOMBSTSAD-EVIDENCB. 

1.  On  the  issue  of  homestead,  evideDce  of 
residence  on  the  premises  during  four  months 
inst  before,  after,  and  at  the  time  of,  the  dec- 
laration of  homestead,  is  admissible. 

2.  The  origiuttl  filed  declaration  of  home- 
stead, instead  of  a  certified  copy.  Is  admis- 
sible on  the  issue  of  homestead. 

Appeal  from  superior  court,  Cbebalis  county; 
Mason  Irwto,  Judge. 

Suit  by  Isaiah  Smith  and  wife  against 
Charles  Veysey  and  wife.  Decree  for  com- 
plainants.   Defendants  appeal.    Affirmed. 

W.  H.  Abd  and  A.  M.  Abel,  for  appellants. 
Bush  &  Fox,  for  respondents. 

DUNBAR,  J.  This  Is  an  appeal  taken  from 
a  decree  rendered  in  the  superior  court  of 
Chehalls  county,  canceling  a  sheriff's  sale  of 
real  estate,  on  the  ground  that  the  land  con- 
stituted a  homestead  of  respondents,  and  was 
exempt  from  sale  on  execution.  The  errors 
assigned  are  as  follows:  (1)  In  admitting  evi- 
dence as  to  the  residence  of  respondents  on 
the  land  after  the  date  of  the  alleged  filing  of 
the  declaration  of  homestead;  (2)  In  admitting 
the  alleged  declaration  of  homestead  to  evi- 
dence; (3)  to  making  findings  of  fact  num- 
bered 3  and  6,  because  the  same  were  not 
supported  by  the  evidence,  and  to  refustog  to 
make  proposed  findings  of  fact  numbered  1, 
2,  and  3;  (4)  in  adopting  conclusions  of  law 
numbered  1,  2,  and  3,  and  refusing  to  adopt 
appellants'  proposed  conclnslons  numbered  1, 
2,  and  3. 

With  reference  to  the  first  assignment  of 
error,  the  evidence  of  respondents  with  regard 
to  the  residence  was  confined  to  the  time  be- 
tween November  24, 1000,  and  March  23,  1001. 
and  the  declaration  of  homestead  was  filed 
February  8,  1901;   so  that  the  time  of  resi- 

f  2.  See  BTldence,  vol.  20,  Ceot.  Dlf.  |  U84. 
'Rehearing  dented  January  12,  190t. 


dence  testified  to,  ft  win  be  seen,  was  Imme- 
diately before,  at  the  time  of,  and  immediately 
after,  the  filing  of  the  declaration.  A  less 
time  wovild  scarcdy  show  a  good-faith  resi- 
dence, and  we  think  the  time  testified  to  was 
competent  to  show  that  the  residence  claimed 
to  have  been  made  was  bona  fide,  and  no  error 
was  committed  in  its  admission. 

The  second  contention,  that  the  cosrt  rared 
to  admitting  the  original  declaration  of  home- 
stead, instead  of  a  certified  copy  thereof,  can- 
not be  sustatoed,  under  the  rule  announced  by 
this  court  to  Land  Co.  v.  Jordan.  5  Wash.  8t 
729,  32  Pac.  729,  and  Garnean  v.  Mill  Co..  8 
Wash.  467,  36  Pac.  463. 

An  examination  of  the  record  does  not  con- 
vince us  that  the  findtogs  of  fact  made  by  the 
court  are  not  sustained  by  the  evldoice,  and 
we  think  the  conclusions  of  law  legitimately 
follow  from  the  findings  of  fact 

The  Judgment  is  affirmed. 

REAVIS,  C.  J.,  and  FULLERTON,  HAD- 
LET,  ANDERS.  WHITE,  and  MOUNT,  JJ., 
concur. 


BLOOMINGDALB   v.   WBIU* 

SAME  V.   SECURITY   SAFE   DfiPOSIT  St 
TRUST  CO. 

(Supreme  Court  of  Washington.     Sept  8, 
1902.) 

APPEAL-BOND— FOREIGN  ASSIQNHKNTS- 

LOOAL  CREDITORS'   RIGHTS— 

QUIETING    TITLE. 

1.  Laws  1883,  p.  129,  f  18  (2  Ballinger's 
Ann.  Odes  &  St  I  6617),  provides  a  respond- 
ent may  move  to  dismiss  an  appeal  when  the 
bond  is  not  in  form  or  substance  snch  as  t» 
render  the  appeal  effectual.  By  Laws  18^,  p. 
128.  i  16  (2  Ballhiger's  Ann.  Codes  &  St  | 
6615),  filing  a  bond  on  appeal  gives  the  su- 
preme conrt  jurisdiction  of  the  appeal.  Laws 
18i)3,  p.  122,  {  7  (2  Ballinger's  Ann.  Codes  & 
St.  i  (^OC),  provides  that  an  appeal  bond  must 
be  executed  on  behalf  of  appellant  by  one  or 
more  sureties.  By  Laws  1899,  p.  79,  the  so- 
preme  court,  on  the  hearing  of  a  motion  t» 
dismiss  an  appeal,  may  allow  all  amendments 
in  matters  of  form,  curative  of  defects  in  pro- 
ceedings, to  the  end  of  substantial  justice;  and 
it  is  enacted  that  no  appeal  shall  be  dismissed 
for  any  informality  or  defect  in  the  appeal 
bond,  etc.,  if  the  appellant  shall,  on  order  of 
the  snpreme  court  perfect  the  appeal.  HeM, 
that  where,  on  a  motion  to  dismiss  an  appeal 
on  the  ground  of  an  insufficient  bond,  it  ap- 
pears the  bond  is  in  form  joint  ana  sever- 
al, though  only  signed  by  the  surety,  the  bond 
having  been  filed  by  appellant  as  bis,  and  he 
being  estopped  to  deny  It  to  be  his  bond,  it  !• 
sufficient. 

2.  Rights  of  local  creditors  prevail  against 
property  in  the  state  covered  by  a  foreign  vol- 
untary assignment  for  creditors. 

3.  Foreign  creditors  are  not  to  be  accorded 
the  same  rights  as  local  creditors,  or  against 
property  in  the  state  covered  by  a  foreign  vol- 
untary assignment  for  creditors,  merely  be- 
cause they  avail  themselves  of  the  local  coorta. 

4.  Forei^  voluntary  assignments  must  not 
conflict  with  the  laws  or  public  policy  of  th* 
state  in  which  the  assignment  Is  sought  to  be 
enforced. 

f  S.  See  Asslgnmenta  for  Benefit  of  Creditors,  vol. 
4,  Cent,  Dig.  Si  MJ,  M5,  648.  •«.        OOlP 
'Rebearlns  denied  January  U,  1901.      O 
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5.1  Bnllineer's  Ann.  Codes  &  St.  i  4528, 
provides  that  where  an  acknowled^ent  of  a 
conveyance  ot  lands  in  the  state  is  taken  in 
another  state,  nnlesa  the  acknowledtnueut  be 
taken  before  a  notary  public  or  officer  having 
t  seal  of  office,  such  deed  shall  hare  attached 
thereto  a  certificate  of  the  clerk  of  the  coort 
of  record,  under  the  seal  of  said  county  or  dis- 
trict, or  a  certificate  of  any  other  proper  cer- 
tifying officer  of  said  district  or  county,  as  to 
its  authenticity.  By  section  5508,  2  Ballin- 
ger's  Ann.  Codes  &  St,  in  a  suit  to  quiet  title 
the  superior  title,  whether  legal  or  equitable, 
preraila.  Held,  that  in  a  suit  by  an  assignee 
under  a  foreign  deed  of  assignment,  made  on 
a  voluBtary  assignment  for  creditors,  to  quiet 
title  to  land  included  in  the  deed  of  assign- 
ment and  leried  on  by  foreign  defendants,  in 
an  action  against  the  assignor,  the  assignee, 
having  the  equitable  title,  was  entitled  to  re- 
carer,  though  the  acknowledgment  of  the  deed 
of  assignment  bore  no  seal  of  the  notary  and 
was  not  certified  as  required. 

Appeals  from  superior  court,  Spokane  coun- 
ty; Geo.  W.  Belt,  Jud«e. 

Suit  by  Elmanuel  W.  Bloomlngdale,  as  as- 
signee of  Marcus  A  Bettman  and  another, 
against  Charles  Well,  and  the  same  plaintiff 
against  tlie  Security  Safe  Deposit  &  Trust 
Company.  From  Judgments  for  plaintiff,  de- 
fendants appeal    Affirmed. 

H.  M.  Stephens  and  Saml.  B.  Stem,  for  ap- 
pdlants.    Qrares  &  Graves,  for  respondent 

WHITER  J.  The  foregoing  cases  were  con- 
soUdated.  Tbey  involve  tlie  same  questions, 
arising  from  the  same  state  of  facts.  The  re> 
spoodent  dalms  to  be  tbe  owner  of  certain 
real  estate  In  Spokane  county  by  vlrtne  of  a 
voluntary  assignment  made  by  insolvent  debt- 
on  in  Ne-v  Yrark  for  the  benefit  of  tbeir  cred- 
itors. The  plaintiff  alleges  in  the  complaint 
tbe  asstgnment  and  the  terms  thereof,  and 
that  tbe  defendants  were  cltiEens  of  Massa- 
cfausetts  at  all  times,  and  that  the  assignments 
were  made  under  the  provlsloDs  of  and  in 
oompllanoe  with  tbe  statntes  of  the  state  of 
New  York  imrrldlng  for  Tolimtary  assignment 
by  debtors.  Tbe  provisions  of  tt>e  New  York 
■tatnte  are  set  out  Tbe  bringing  of  tbe  suit 
by  tbe  defendants  hereinafter  mentioned  In 
the  findings  of  fact  Is  also  alleged.  Tbe  plain- 
tiff prayed  for  a  Judgment  and  decree  of  tbe 
court;  tbat  tbe  covt  decree  that  tbe  defend- 
ants take  no  right,  title,  or  Interest  In,  and 
acqnire  no  lien  npoo,  the  realty  described,  by 
Tirtne  of  tbe  writs  of  attachm«it  issued  in 
the  salts  Instituted  by  the  defendants  and  tbe 
Judgments  recovered  in  said  suits;  and,  fur- 
ther, that  tbe  levy  of  said  writs  of  attacb- 
moit  and  Judgments  were  apparent  liens  and 
cast  a  doud  upon  plaintiff's  title  to  tbe  land, 
and  be  prayed  for  a  decree  of  tbe  court  that 
sneb  apparent  lies  should  be  removed,  and  tbe 
title  to  the  land  quieted  in  tbe  plaintiff,  and 
that  the  plaintiff  should  have  such  o<ber  and 
further  reUef  as  riwold  seem  meet  and  etiut- 
table.  The  conrt  rendered  a  decree,  on  tb« 
findings  hereinafter  set  out  that  the  plain- 
tiff, as  assignee  of  tbe  partnership  property 
of  tiie  copartnership  of  M.  A.  Sc  D.  Bettman, 
etc,  was  tbe  owner  of  tbe  land  described  in 


tbe  findings  under  and  by  virtue  of  tbe  deeds- 
of  asslgnnients  in  tbe  findings  mentioned,  and 
that  tbe  Judgments  and  attachments  referred 
to  in  the  findings  In  no  way  affect  the  title 
acquired  by  tbe  plaintiff  as  assignee,  and  the 
court  decreed  and  declared  that  the  title  to 
said  land  was  free  and  discharged  from  any 
apparent  cloud  by  virtue  of  such  attachment 
proceedings,  etc.,  and  that  the  plaintiffs  ti- 
tle acquired  by  the  asstgiunents  was  a  valid 
and  superior  title  to  the  appellants,  etc.  The 
findings  of  fact  were  as  follows: 

"(1)  That  at  all  times  herein  mentioned  tbe 
defendant  Weil  was,  and  now  is,  a  citizei> 
and  resident  of  the  state  of  Massachusetts, 
and  during  tbe  same  period  the  defendant 
the  Security  Safe  Deposit  &  Trust  Company, 
was,  and  now  is,  a  corporation  created  under 
the  laws  of  tbe  state  of  Massachusetts,  wltb 
it  principal  office  and  place  of  business  iik 
tbe  town  of  Lynn  in  said  state,  and  Is  a  cor- 
poration of  said  state. 

"(2)  That  prior  to  March  6,  1898,  one  David 
Bettman,  a  resident  and  dtlzen  of  the  state  of 
New  York,  held  title  to  certain  realty  situate- 
within  the  coiinty  of  Spokane,  state  of  Wash- 
ington, more  particularly  described  as  follows: 
[Here  follows  a  long  list  of  real  property.) 
The  title  to  tbe  realty  hereinbefore  described, 
though  standing  in  tbe  name  of  David  Bett- 
man, was  in  fact  tbe  property  of  a  copart- 
nership known  as  M.  A.  &  D.  Bettman,  of 
which  said  David  Bettman  was  a  memt)er. 

"(3)  That  on  March  5,  1898,  and  for  some 
time  prior  thereto,  said  David  Bettman  wa» 
a  member  of  a  copartnership  doing  business- 
in  the  city,  county,  and  state  of  New  York, 
tmder  the  firm  name  of  Stetthelmer  A  Bett- 
man, Henrietta  B.  Stetthelmer  being  the  oth- 
er member  of  said  copartnership.  During  the- 
same  period  said  David  Bettman  was  a  mem- 
ber (rf  a  copartnership  of  M.  A.  ft  David  Bett- 
man, hereinbefore  referred  to;  said  copartner^ 
ship  behig  engaged  In  buBlness  likewise  In  tbe- 
dty,  county,  and  state  of  New  York,  the  other 
member  thereof  bebtg  Marcus  A  Bettman. 

"(4)  That  on  Oie  6th  day  of  March,  1898, 
in  the  said  county  and  state  of  New  York, 
Marcus  A.  Bettman  and  David  Bettman,  t» 
copartners  and  individually,  ejtecuted,  ac- 
knowledged, and  delivered  to  plaintiff  an  as- 
signment of  all  their  estate,  real  and  personal, 
of  whatsoever  description  and  whOTesoever 
situate,  upon  conditions  therein  stated.  This 
assignment  recited  that  whereas,  said  Marcus 
A.  Bettman  and  David  Bettman,  as  partners 
and  individuals,  were  Justly  Indebted  to  sun- 
dry persons  in  divers  and  sundry  sums  or 
money,  and,  being  unable  to  pay  the  same  in 
full,  were  desirous  of  makhig  an  equitable  dis- 
tribution of  their  pr<q)erty  and  effects  among- 
their  creditors,  that  they  therefore  gratrted, 
bargained,  sold,  assigned,  and  delivered  over 
to  plaintiff,  his  successors  and  assigns,  an  an* 
singular  the  estate  and  property,  real  and  per- 
sonal, of  every  kind  and  nature,  and  whereso- 
ever the  same  might  be  found,  of  the  said 
Marcus  A.  and  David  |^,n^^.^n^J^^g.ii{St 
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for  these  purposes:  That  plaintiff,  as  sncb  as- 
signee, and  in  trust  for  the  purposes  herein- 
after specified,  should  take  possession  of  all 
the  estate,  property,  and  effects  by  said  in- 
strument assigned,  transferred,  and  conveyed, 
and  sell  and  dispose  of  the  same,  conyert  it 
Into  mon^,  collect  all  sums  of  money  due  and 
owing  to  the  said  first  parties,  and  out  of  such 
proceeds  to  pay  the  costs,  charges,  and  ex- 
penses of  carrying  into  effect  the  assignment, 
including  a  lawful  commission  to  the  as- 
elguee;  to  pay  all  wages  and  salaries  owing  to 
the  employes  of  said  Marcus  A.  and  David 
Bettman;  from  the  proceeds  of  the  partner- 
ship property  to  pay  to  the  creditors  of  the 
partnership  such  sums  as  might  be  owing 
them,  and  with  the  residue  of  the  proceeds,  if 
any  should  remain  after  paying  the  partner- 
ship debts,  to  pay  and  discharge  the  private 
and  individual  debts  of  the  said  Marcus  A. 
and  David  Bettman.  Of  the  separate  and  In- 
dividual property  of  said  Marcus  A.  and  Da- 
vid Bettman,  so  assigned  to  this  plaintiff  as 
assignee.  It  was  directed  that  after  paying 
the  expenses  of  the  assignment,  and  all  wages 
and  salaries  owing  to  the  employes  of  the  in- 
dividual members  of  said  partnership,  the  aa- 
Blgnee  should  apply  the  proceeds  of  the  sep- 
arate estate  of  each  of  said  partners  to  the 
payment  of  their  individual  debts,  and  pro- 
viding that,  in  case  the  Individual  property 
and  estate  should  be  more  than  sufficient  to 
pay  the  respective  individual  debts  and  lia- 
bilities of  said  partners.  In  such  event  the  sur- 
plus remaining  was  to  be  applied  to  the  pay- 
ment and  liquidation  of  the  partnership  debts, 
or  of  any  balance  which  might  remain  unpaid 
after  applying  thereto  the  proceeds  of  the 
partnership  property.  To  the  furtherance  of 
this  assignment,  this  plaintiff  was  constituted 
the  true  and  lawful  attorney  of  the  said  co- 
partnership, and  of  the  individual  member^ 
thereof,  with  full  power  and  authority  to  do 
all  acts  and  things  necessary  to  the  full  ex- 
ocution  of  the  trust  thereby  created.  At  the 
same  time  and  place  the  copartnership  of 
Stettheimer  &  Bettman,  composed  of  the  said 
David  Bettman  and  the  said  Henrietta  B. 
Stettheimer,  executed,  acknowledged,  and  de- 
livered a  like  assignment  to  plaintiff,  whereby 
their  real  and  personal  property  of  every  kind 
and  nature  was  sold,  assigned,  transferred, 
and  set  over  unto  plaintiff,  and  whereby  like- 
wise the  Individual  property  of  each  of  said 
copartners  was  sold,  assigned,  transferred,  and 
set  over  unto  plaintiff.  This  assignment  was 
In  all  respects  like  unto  the  first  assignment 
hereinbefore  referred  to,  and  their  estate  was 
conveyed  to  plaintiff  for  the  same  trusts,  both 
as  to  the  partnership  and  the  individual  prop- 
erty. Plaintiff,  In  writing,  and  by  the  same 
agreement  whereby  said  trusts  were  created, 
accepted  each  and  eveiy  trust  created  by  each 
and  every  assignment  hereinbefore  referred 
to,  gave  bond  as  required  by  law,  and  at  once 
«ntered  upon  the  discharge  of  the  duties  of  the 
trusts  so  created;  and  said  aasignments  were, 
on  March  6,  1898,  recorded  In  the  office  of 


the  derk  of  the  county  of  New  York  and  of 
the  supreme  court  of  said  state  in  said  county, 
and  certified  copies  were  thereafter,  and  on 
March  11,  1898,  recorded  in  the  office  of  the 
county  auditor  of  Spokane  county,  state  of 
Washington. 

"(5)  That  said  assignments  were  made  un- 
der the  provisions  of  and  in  compliance  with 
a  statute  of  the  state  of  New  York  providing 
for  voluntary  assignments  by  debtors  for  the 
benefit  of  their  creditors.  The  material  por- 
tions of  said  law  are  set  forth  in  the  amend- 
ed complaints  In  these  actions,  and  reference 
Is  made  to  said  complaints  for  their  contents 
for  the  purpose  of  brevity  In  these  findings, 
and  to  avoid  setting  them  forth  In  full  herein. 

"(6)  That  on  or  about  the  22d  day  of  April, 
1898,  the  defendant,  the  Security  Safe  Deposit 
&  Trust  Company,  commenced  an  action  in 
the  superior  court  of  Spokane  county,  state  of 
Washington,  wherein  it  was  plaintiff,  and 
David  Bettman,  Henrietta  B.  Stettheimer,  and 
Marcus  A.  Bettman  were  defendants.  The 
cause  of  action  alleged  in  said  complaint  was 
one  upon  a  promissory  note  executed  by  the 
copartnership  of  Stettheimer  &  Bettman,  pay- 
able to  themselves,  and  Indorsed,  before  deliv- 
ery by  the  copartnership  of  Stettheimer  & 
Bettman  and  of  Marcus  A.  Bettman  and  Da- 
vid Bettman,  and  thereafter  delivered  by  said 
copartnerships  to  one  Charles  Well,  and  by 
him,  before  maturity,  assigned  to  the  Security 
Safe  Deposit  &  Trust  Company.  Upon  the 
commencement  of  said  action  the  said  Se- 
curity Safe  Deposit  &  Trust  Company  filed. 
In  the  office  of  the  clerk  of  the  superior  court 
of  Spokane  county,  an  affidavit  and  a  bond  for 
the  procurement  of  the  issuance  of  a  writ  of 
attachment  therefrom,  and  thereupon  the  said 
clerk  of  the  said  superior  court  did  issue  a 
writ  of  attachment  against  the  property  of 
the  defendants  named  in  said  action,  and  It 
was  thereupon  delivered  to  the  sheriff  of 
Spokane  coimty,  and  he,  acting  under  the  au- 
thoriiy  of  said  writ  of  attachment,  did  levy, 
on  the  same  day,  upon  the  real  property  here- 
inbefore described  as  the  property  of  David 
Bettman;  that  thereafter,  and  on,  to  wit,  the 
22d  day  of  July,  1898,  said  court  in  said 
cause  rendered  Judgment  against  said  David 
Bettman  in  the  sum  of  five  thousand  dollars, 
with  interest  thereon  at  the  rate  of  seven  per 
cent  per  annum  from  March  16,  1898,  and 
plaintiff  In  said  cause  thereupon  filed  the  said 
judgment  with  the  clerk  of  said  court 

"(7)  That  on  or  about  the  9tb  day  of  March, 
1898,  the  defendant  Charles  Well  commenced 
an  action  in  the  superior  court  of  Spokane 
county,  state  of  Washington,  wherein  be  was 
named  as  plaintiff,  and  Henrietta  B.  Stett- 
heimer, Marcus  A.  Bettman,  and  David  Bett- 
man were  named  as  defendants.  The  cause 
of  action  stated  in  said  complaint  was  to  re- 
cover upon  two  promissory  notes  executed  In 
October,  1897,  and  February,  1898,  respec- 
tively, by  the  copartnership  of  Stettheimer  & 
Bettman,  payable  to  themselves -and  indorsed 
upon  the  back,  before  tbe.deUvei;y  thfreof. 
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by  the  copartnerahip  of  Stetthelmer  &  Bett- 
man  and  of  Marcus  A.  Bettman  and  David 
Beitman,  and  thereafter  delivered  to  the  plain- 
tiff therein.  At  the  time  of  the  commence- 
ment of  said  action  the  said  plalntiCT  caused  to 
be  filed,  In  the  oflBce  of  the  clerk  of  said  su- 
perior conrt,  an  affidavit  and  bond  for  the 
procurement  of  the  Issuance  of  a  writ  of  at- 
tachment therefrom,  and  thereupon  the  said 
derk  of  the  said  superior  court  did  issue  a 
writ  of  attachment  against  the  property  of 
the  defendants  named  in  said  action,  and  the 
same  was  thereupon  delivered  to  the  sheriff 
of  Spokane  county,  and  under  and  hi  pursu- 
ance of  said  writ  of  attachment  he  levied  up- 
on, on  the  same  day,  the  real  property  herein- 
before described,  as  the  property  of  David 
Bettman.  That  thereafter,  and  on,  to  wit,  the 
22d  day  of  July,  1898,  said  court  in  said  cause 
rendered  judgment  against  said  David  Bett- 
man In  the  sum  of  ten  thousand  ($10,000)  dol- 
lars, with  interest  on  five  thousand  ($5,000) 
dollars  from  October  9,  1888,  at  the  rate  of 
seven  per  cent  per  annum,  and  Interest  on 
five  thousand  ($6,000)  dollars  from  March  1, 
1888,  at  the  rate  of  seven  per  cent  per  an- 
num, and  costs  of  suit  taxed  at  twenty-four 
<$24)  dollars,  and  plaintiff  thereupon  filed  the 
said  judgment  with  the  clerk  of  said  court 

"(8)  That  on  or  about  the  22d  day  of  April, 
1888,  the  defendant  Charles  Weil  commenced 
an  action  In  the  superior  court  of  Spokane 
county,  state  of  Washington,  wherein  he  was 
named  as  plaintiff,  and  Henrietta  B.  Stett- 
helmer, David  Bettman,  and  Marcus  A.  Bett- 
man were  named  as  defendants.  The  cause 
of  action  alleged  in  said  complaint  was  upon 
a  promissory  note  executed  by  the  firm  of 
Stetthelmer  &  Bettman  in  February,  1896, 
payable  to  themselves,  and  indorsed  on  the 
back  thereof,  before  delivery,  by  the  copart- 
nerships of  Stetthelmer  &  Bettman  and  Mar- 
cus A.  &  David  Bettman,  and  thereafter  by 
them  delivered  to  the  plaintiff  therein  named. 
Upon  the  commencement  of  said  action,  and 
upon  the  same  day,  an  affidavit  for  a  writ  of 
attachment  and  a  bond  were  filed  in  said  su- 
perior court  by  said  Weil,  and  a  writ  of  at- 
tachment was  issued  by  the  clerk  of  said  su- 
perior court  delivered  to  the  sheriff  of  Spokane 
county,  who  thereupon  levied  upon  the  real 
property  hereinbefore  described  and  referred 
to,  and  said  levy  Is  still  of  force  and  effect 
That  thereafter,  and  on,  to  wit,  the  22d  day  of 
July,  1898,  the  said  court  In  said  cause  ren- 
dered judgment  against  the  said  David  Bett- 
man in  the  sum  of  five  thousand  ($5,000)  dol- 
lars, and  Interest  thereon  at  the  rate  of  seven 
per  cent,  per  annum  from  February  5,  1898, 
and  costs  taxed  at  twenty-four  ($24)  dollars, 
and  plaintiff  thereupon  filed  the  same  with 
the  clerk  of  said  court 

"(9)  That  In  the  several  proceedhigs  here- 
tofore referred  to,  had  and  taken  by  the  de- 
fendants, respectively,  against  the  assignors 
of  the  plaintiff,  executions  have  been  issued 
npon  the  judgments  so  rendered,  and  sales 
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of  the  realty  herein  described  were  made> 
wherein  the  defendants,  respectively,  became 
the  apparent  owners  of  the  pieces  and  parcels 
of  property  herein  described;  that  such  pro- 
ceedings, and  the  whole  of  them,  created  an 
apparent  lien  upon  the  title  to  these  lands, 
and  cast  a  cloud  upon  the  plaintiff's  title, 
whereby  the  same  is  unmarketable." 

There  were  two  deeds  of  assignment  to 
the  respondent  offered  and  received  in  evi- 
dence,—one  from  David  Bettman  and  Hen- 
rietta B.  Stetthelmer.  and  one  from  Marcus 
A.  Bettman  and  David  Bettman.  The  evi- 
dence, we  think,  fully  sustains  the  second  - 
finding  of  fact  of  the  court  touching  the  title 
to  the  real  property  in  controversy.  We  are 
therefore  concerned  only  with  the  assignment 
of  Marcus  A.  and  David  Bettman.  This  as- 
signment recites  that  the  Bettmans  are  de- 
sirous of  making  an  equitable  distribution  of 
their  property  and  effects  among  their  cred- 
itors. Therefore,  in  consideration  of  the  prem- 
ises and  one  dollar,  they  do  grant,  bargain, 
sell,  and  assign  and  deliver  over  and  convey 
unto  the  parties  of  the  second  part  (the  as- 
signee), his  successors  and  assigns,  all  and 
singular  the  estate  and  property,  real  and 
personal,  of  every  kind  and  nature,  and  wher- 
ever the  same  may  be,  of  the  party  (Bett- 
mans) of  the  first  part,  which  Is  held  or  owned 
by  them  as  a  copartnership  or  as  individuals. 
The  assignee  is  to  take  possession  of  the  same, 
to  sell  and  dispose  of  the  same,  and  to  dis- 
tribute the  proceeds  among  the  creditors  pro 
rata,  as  set  out  in  the  deed,  and  as  required 
by  the  laws  of  the  state  of  New  York.  This 
deed  of  assignment  was  signed  by  Marcos  A. 
Bettman,  David  Bettman,  and  Emanuel  W. 
Bloomlngdale.  The  certificate  of  acknowledg- 
ment to  it  is  as  follows:  "State  of  New  York, 
City  and  County  of  New  York— as.:  On  the 
5th  day  of  March,  In  the  year  one  thousand 
eight  hundred  and  ninety-eight,  before  me  per- 
sonally came  Marcus  A.  Bettman,  David  Bett 
man,  and  Emanuel  W.  Bloomlngdale,  to  m« 
known,  and  known  to  me  to  be  the  Individ- 
uals described  in  and  who  executed  the  fore 
going  instrument,  and  severallsr  acknowledged 
to  me  that  they  executed  the  same  for  the 
purposes  therein  mentioned.  Moses  J.  Sneu- 
dalra,  Notary  Public,  N.  Y.  Co."  This  det-d 
of  assignment  was  made  on  March  5,  189S, 
In  New  York.  On  March  9  and  April  22, 
1898,  the  property  affected  by  this  action  and 
mentioned  in  the  second  findings  of  fact  was 
attached  and  sold  as  set  forth  in  the  6tb,  7th, 
and  8th  findings  of  fact  The  respondent  of- 
fered in  evidence  on  the  trial  of  this  cause 
a  copy  of  this  assignment,  certified  to  by  the 
clerk  of  the  county  and  supreme  court  of  New 
York,  and  In  whose  office  the  original  was 
recorded  on  March  5,  1888.  This  copy  was 
also  recorded  in  the  auditor's  office  of  Spokane 
county  on  March  11,  1898.  Objection  by  the 
appellant  was  made  to  receiving  the  deed  of 
assignment  In  evidence,  among  other  things, 
on  the  ground  that  it  did  not  show  title  In 


Digitized  by 


Ljoogle 


70  PACIFIC  REPORTER. 


(Wash. 


tbe  plaintiff  In  thte  action,  and  could  not  pass 
title  to  any  property  within  the  state  of  Wash- 
ington, and  especially  real  property.  At  the 
close  of  the  testimony  the  appellants  moved 
the  conrt  to  dismiss  the  action  on  the  gronnd 
that  It  did  not  appear  from  the  proof  that 
the  plalntlft  had  any  right,  title,  or  Interest 
to  the  property  or  any  portion  thereof  de- 
scribed In  the  complaint,  or  that  he  had  any 
standing  In  court  by  virtue  of  any  purported 
'Instrument  of  assignment  which  would  en- 
able him  to  bring  this  suit  to  remove  a  cloud; 
that  there  was  nothing  In  the  evidence  to 
show  that  a  general  assignment  had  been  exe- 
cuted. It  was  further  objected  that  there  was 
no  seal  attached  to  the  notary's  certificate  of 
acknowledgment,  and  no  certificate  of  a  clerk 
of  a  court  of  record  to  the  signature  of  the 
notary,  etc.  The  court  denied  the  motion,  and 
an  exception  was  taken.  The  appellants,  as 
we  understand  from  the  brief,  do  not  now 
urge  any  objection  to  this  deed  of  assignment 
on  the  ground  that  It  Is  not  the  original,  but 
a  copy.  They  urge  In  their  brief  that  the 
notarial  seal  was  not  affixed  to  the  acknowl- 
edgment In  the  original,  and  that  there  was 
no  certificate  of  a  court  of  record  that  the 
notary  public  pretending  to  take  the  acknowl- 
edgment was  duly  authorized,  etc.  There  are 
other  objections,  but  they  refer  to  tbe  Bett- 
man  and  Stetthelmer  assignment,  and,  as  we 
view  the  findings  and  the  evidence,  are  Im- 
material, because  the  assignee,  If  owner  of 
the  property  In  controversy.  Is  so  by  virtue 
of  the  Marcus  A.  and  David  Bettman  deed  of 
assignment. 

The  respondent  moves  to  dismiss  the  ap- 
peal because  no  bond  on  appeal  has  been  giv- 
en. The  bond  found  in  the  record  Is  In  the 
penalty  of  f200,  conditioned  to  pay  all  costs 
and  damages  which  may  be  awarded  against 
tbe  appellant  on  appeal  or  on  the  dismissal 
thereof.  Tbe  bond  purports  on  Its  face  to 
have  been  made  by  the  appellants  and  one 
(Samuel  Glasgow  as  surety.  It  Is  Joint  and 
several  In  form.  The  surety  alone  signs  the 
bond.  The  notice  of  appeal  and  bond  were 
filed  December  2,  1901.  The  respondent  may 
move  this  court  to  dismiss  tbe  appeal  when 
the  appeal  bond  la  not  tn  form  or  substance 
such  as  to  render  tbe  appeal  elTectual.  Laws 
1893,  p.  129,  f  18  (section  6517,  2  Balltnger's 
Ann.  Codes  A  St.).  Upon  the  taking  of  an 
appeal  by  notice,  and  tbe  filing  of  a  bond 
to  render  the  appeal  elfectnal,  the  supreme 
court  acquires  Jurisdiction  of  the  appeal. 
Laws  1893,  p.  128,  8  !«  (section  6515,  2  Bal- 
llnger's  Ann.  Codes  &  St.).  Tbe  appeal  bond 
must  be  executed  In  behalf  <if  the  appellant  by 
one  or  more  sufficient  sureties.  Laws  1893, 
p.  122.  S  7  (section  0506,  2  BaHinger's  Ann. 
Codes  &  St.).  The  supreme  court  on  the  hear- 
ing Of  the  motion  to  dismiss  an  appeal  may 
allow  all  amendments  In  matters  of  form  cura- 
tive of  defects  In  proceedings,  to  the  end  that 
substantial  Justice  be  secured  to  the  parties, 
and  no  appeal  shall  be  dismissed  for  any 
Informality  or  defect  In  the  notice  of  appeal. 


flie  appeal  bond,  etc..  If  the  appellant  shall 
forthwith,  upon  order  of  tbe  supreme  court, 
perfect  the  appeal.  Laws  1899,  p.  79.  Under 
the  last  act  the  defect  in  the  bond  could  be- 
remedied  by  permitting  the  principal  to  now 
execute  It,  and  tbe  appeal  should  not  be  dis- 
missed on  account  of  this  defect,  but  we 
should  now  allow  tbe  execution  of  tbe  bond 
by  the  principal.  De  Roberts  v.  Stiles,  24 
Wash.  612,  64  Pac.  795.  In  Investment  Co.  v. 
Gilbert,  18  Wash.  667,  52  Pac.  246,  in  pass- 
ing upon  a  similar  question,  we  said:  *^t  was 
also  contended  that  the  bond  was  insufficient 
because  It  was  not  signed  by  two  of  the  ap- 
pellants In  person,  but  that  their  names  were 
alBxed  thereto  by  their  attorney  without  fe- 
cial authority.  We  think  this  was  sufficient, 
as  the  aitpe^nts  would  have  been  Ual^  for 
the  costs  In  any  event,  and  tbe  attorney  had 
authority  to  appeal  the  case." 

The  respondent  contends  that  the  surety 
has  the  right  to  prescribe  the  terms  vptm 
which  be  will  be  bound;  that  he  could  exe- 
cute a  several  bond  In  behalf  of  the  appellant 
and  be  bound  thereby.  But  where  the  bond 
shows  that  he  only  Intended  to  be  surety  up- 
on a  Joint  and  several  bcnid,  which  rtiould  be 
executed  by  the  appellant  as  well  as  Umself . 
he  can  be  bound  by  no  other  kind  of  an  in- 
strument, and  as  the  ai^^Slasts  bad  not  sign- 
ed this  Instrument  the  surety  is  not  bound, 
and  consequently  there  is  no  bond  in  this 
case.  The  bond  on  Its  face  purports  to  be  the 
bond  of  the  appellants  and  the  sitrety.  It  was 
filed  by  the  attorney  for  tbe  ai^lants  as 
and  for  their  bond  when  he  gave  notice  of  ilie 
appeal.  It  is  no  more  than  an  ordinary  cost 
l>ond.  The  appellants  are  liable  in  any  event 
for  the  costs.  It  was  executed  on  beiialf  of 
the  appellants,  and  filed  by  them  as  tbeir 
bond.  Under  the  circumstances  they  are  es- 
topped from  denying  that  It  Is  Hielr  bond.  We 
ttilnk  the  bond  is  sHSdent,  aad  the  motion  Is 
denied. 

The  principle  mainly  contended  for  by  tbe 
appellants  is  that  a  foreign  creditor  comta^ 
Into  tids  JuTlsdictien  to  oiforce  bis  demands 
In  our  •courts  against  real  estate  of  a  foreign 
deA)tor  should  be  accorded  tbe  same  rights  as 
are  given  to  local  creditors,  eepectelly  tn  « 
cause  where  tbe  contest  Is  dearly  between  ■ 
foreign  assignee  ef  such  debtor  and  fibe  cred- 
itors who  are  seeking  their  rranedy  tn  this 
fomm,  no  local  creditors  appearing  to  have 
any  prior  claim  or  Interest  In  tlie  property  tlie 
title  to  which  Is  In  question.  We  have  ttdft 
that  an  assignment  for  the  b«ieat  of  credit- 
ors, which  so  far  as  tt  appears  was  exectrted 
with  the  necessary  fonnaHtles  of  a  deed  for 
the  conveyance  of  real  estate,  made  in  an- 
other state  In  accordance  with  its  statutes  and 
which  was  recorded  in  the  proper  county  to 
such  state,  and  In  the  otRce  of  the  auditor  of 
the  coimty  in  this  state  In  which  the  land 
was  situated,  while  passing  title  to  the  as- 
signor's realty  In  this  state,  does  so  subject  t» 
the  right  of  creditors  residing  In  this  state  tO' 
enforce  claims  against  tbe  assignor  by  suit 
LjOOQle 
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and  attacbment  against  his  property  In  this 
Btate.  Happy  v.  Prlckett,  24  Wash.  290,  64 
Pac.  528. 

The  aBslgnment  nnder  constderation  was 
made  on  motion  of  the  debtors  tbemselvea. 
We  have  held  that  an  assignment  made  on 
motion  of  the  debtor  himself  for  the  benefit 
of  creditors  by  a  debtor  In  Minnesota  of  all 
his  property,  wherever  situated,  nnder  the 
proTlsions  of  the  insolvency  law  of  Minnesota, 
■would  pass  the  personal  property  of  the  debt- 
or In  the  state  of  Washington,  and  that  it 
■was  a  voluntary  assignment  Whitman  t. 
Mast,  Buford  &  Burwell  Co.,  11  Wash.  818, 
S»  Pac.  649,  48  Am.  St.  Rep.  874.  The  su- 
preme court  of  the  United  States  has  held  in 
one  of  the  cases  cited  by  the  appellants  that: 
■"The  oi)eration  of  voluntary  or  common-law 
assignments  upon  property  situated  in  other 
states  has  been  the  subject  of  frequent  dis- 
cussion in  the  courts,  and  there  Is  a  general 
conaensuB  of  opinion  to  the  effect  that  such 
assignments  will  be  respected,  except  so  far 
Its  they  come  In  conflict  with  the  rights  of  lo- 
cal creditors,  or  ■with  the  laws  or  public 
policy  of  the  state  In  which  the  assignment 
is  sought  to  be  enforced.  The  cases  in  this 
court  are  not  numerous,  but  they  are  all  con- 
sonant 'With  the  above  general  principle. 
Black  ▼.  Zacharie,  8  How.  488,  11  L.  Ed.  690; 
LtTermore  v.  Jenckes,  21  How.  126,  16  L.  Bd. 
65;  Green  t.  Van  Buskirk,  5  Wall.  807,  18  L. 
Ed.  599;  Hervey  v.  Locomotive  Works,  93  tJ. 
8.  664,  23  L.  Ed.  lOOS;  Cole  v.  Cunningham, 
138  U.  S.  l<n,  10  Sup.  Ct  269,  88  L.  Ed.  538; 
Bamett  t.  Kinney,  147  TJ.  B.  476,  13  Sup.  Ot 
408,  87  I,.  Ed.  247."  Trust  Co.  v.  Dodd,  173 
U.  S.  624,  19  Sup.  Ct.  545,  43  L.  Ed.  835. 
Tbe  appellants  in  support  of  their  position  cite 
OS  to:  Trust  Co.  v.  Dodd,  supra;  Warner  ▼. 
JafTray,  96  N.  T.  248,  48  Am.  Rep.  618;  Cat- 
Ito  ▼.  saver  Plate  Co.  and.  Sup.)  24  N.  B.  250, 
8  L.  R.  A.  62,  18  Am.  St  Rep.  338;  Jenks  v. 
Ludden  (Minn.)  27  N.  W.  188;  King  v.  Cross, 
175  tr.  S.  896,  20  Sup.  Ct.  131,  44  L.  Bd.  211; 
Proctor  v.  Bank  (Mass.)  25  N.  B.  81,  9  L.  R, 
A.  122;  Bank  ▼.  Lacombe,  84  N.  T.  867,  88 
Am.  Rep.  518;  Barth  v.  Backus,  140  N.  T. 
230,  35  N.  B.  425,  23  L.  R.  A.  47,  37  Am.  St 
Hep.  545;  Cole  v.  Cunningham,  133  TJ.  S.  107, 
10  Snp.  Ct  269,  33  L.  Ed.  538;  Paine  T. 
Lester,  44  Conn.  196,  26  Am.  St  Rep.  442; 
Kidder  r.  Tufts,  48  N.  H.  121;  Sturtevant  r. 
Armsby  Co.  (N.  H.)  23  Atl.  868,  49  Am.  St 
Rep.  627. 

In  Warner  v.  Jaffray  it  was  held  that  the 
rule  that  a  voluntary  transfer  of  personal 
property  is  to  be  governed  by  the  laws  of  the 
owner's  domicile  is  not  of  universal  applica- 
tion, but  yields  when  the  laws  and  policy  of 
the  state  where  the  property  Is  located  have 
prescribed  a  different  rule  of  transfer.  In 
short,  it  was  held  that  the  assignment  lb 
Question  was  in  conflict  with  the  laws  and 
pnbllc  policy  of  the  state  ot  Pennsylvania, 
where  the  property  was  seized,  It  not  having 
lieen  recorded  so  as  to  transfer  personal  prop- 


erty, as  required  by  the  laws  of  Pennsyl- 
vania. 

Catlln  T.  Silver  Plate  Co.,  supra,  inToIved  a 
question  of  the  conflicting  rights  of  a  receiver 
appointed  by  a  foreign  court  and  an  attach- 
ing creditor  In  a  domestic  oooit  to  certain 
personal  property.  It  was  not  a  case  of  a 
voluntary  assignment,  such  as  the  one  in  the 
case  at  bar,  but  of  an  involuntary  assignment, 
and  the  court  places  Its  decision  squarely  up- 
on the  ground  that  the  former  ■will  be  rec- 
ognized in  a  foreign  court,  but  the  latter  will 
not  be,  saying:  "Property  In  a  foreign  state 
that  has  passed  from  an  assignor  to  an  as- 
signee by  a  voluntary  deed,  and  not  by  pro- 
ceedings In  Invitum,  by  process  of  law,  is  dis- 
tinguished from  like  property  in  the  hands  of 
a  receiver  by  operation  of  law,  or  by  an  as- 
signment made  under  legal  compulsion.  As- 
signments of  the  latter  class  are  held  In- 
operative upon  property  not  situate  -wtthln  the 
territoiy  over  which  the  laws  that  make  or 
compel  tbe  debtor  to  make  them  have  do- 
minion." It  Is  true,  however,  that  the  court 
In  Its  opinion  cites  with  apparent  approval 
t-aine  t.  Lester,  44  Conn.  196,  26  Am.  Rep^ 
442,  and  says:  "As  has  In  effect  been  aaidV 
courts  are  -prepared  to  extend  comity  where 
there  is  no  reason  to  the  contrary,  especially 
if  there  Is  no  Interest  of  their  own  citisenB, 
or  of  On  cltizem  of  another  state,  who  are 
asking  the  protection  of  their  laws,  injurious- 
ly affected  by  such  recognition," 

The  following  is  the  syllabus  In  Jenks  v. 
Ludden  (Mimi.),  snpra,  and  expresses  what  is 
determined  by  tbe  court:  'The  copartnership 
of  Walker,  Jndd  &  Yeazie,  citfaens  of  Minne- 
sota, being  Indebted  to  residents  of  this  state 
In  the  sum  of  $150,000,  and  tbe  fartlier  sum 
of  $40,000  to  nonresidents,  Inchadlng  $10,000 
to  citizens  «f  Wisconsin,  executed,  pursuant 
to  (diapter  148,  Laws  1881,  and  known  as 
the  'Insolvent  Law,'  an  aasignment  of  all 
their  firm  property,  of  wfalcb  real  estate  worth 
$60,000  was  situated  in  Wisconsin.  Prior  to 
tbe  execution  of  this  asstgnnMnt  the  defend- 
ant, also  a  cltleen  of  this  state,  a  creditor  of 
the  firm,  had  acquired  an  attaefament  lien  up- 
on the  Wisconsin  real  estate.  Other  creditors, 
citizens  of  Wisconsin,  bad  also,  prior  to  tbe 
assignment,  acquired  attachment  Hens  on  the 
same  property.  Defendant  has  never  become 
a  party  te  the  aasigcment  nor  participated  In 
its  benefits.  Our  insolvent  law  is  essentially 
different  from  t!be  statute  of  Wisconsin  regu- 
lating assignments  for  the  ben^t  of  creditors, 
and  in  some  respects  directly  in  conflict  with 
it  Held,  first,  that  the  courts  of  this  state 
have  no  right  to  enjoin  defendant  from  en- 
forcing his  attachment  lien  on  the  real  prop- 
erty in  WlsconBin,  although  tte  execution  of 
tbe  assignment  might,  under  our  statute,  have 
dissolved  such  an  attachment  In  this  state; 
second,  that  even  if  they  had  the  power  to  do 
BO,  they  ought  not,  In  tlie  use  of  t  sound  dis- 
cretion, to  exercise  It  in  this  case,  where  the 
only  effect  might  be  tn  enable  nonresident 
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creditors  to  step  In  and  appropriate  tbe  at- 
tached property."  It  will  be  seen  that  one  of 
tbe  grounds  for  upholding  tbe  attachment  was 
that  tbe  efTect  might  be  to  enable  nonresident 
creditors  to  step  in  and  appropriate  tbe  at- 
tached  property,  to  the  injury  of  tbe  Mlnne- 
«ota  creditor.  In  this  respect  tbe  case  Is 
governed  by  the  principle  announced  by  us  In 
Happy  ▼.  Prlcliett,  supra. 

King  T.  Cross,  supra,  InTolved  the  question 
whether  an  a:s8ignment  made  in  Massachu- 
setts under  an  insolvent  lavr,  not  so  complet- 
ed as  to  devest  tbe  assignor  of  bis  control  over 
the  property,  would  pass  title  to  property  in 
Rhode  Island,  as  against  a  citizen  of  Rhode 
Island.  Tbe  court  held  it  would  not,  because 
tbe  assignment  was  not  perfected  so  as  to  de- 
vest tbe  assignor  of  his  title  until  after  the  at- 
tachment was  made,  and  because  the  assign- 
ment was  involuntary,  and  such  insolvency 
proceedings  did  not  have  extraterritorial  oper- 
ation, and  because  it  was  sought  to  recognize 
a  foreign  law  to  the  prejudice  of  a  domestic 
creditor. 

Proctor  V.  Bauli,  supra,  was  this  case:  A 
Massachusetts  banli  had  sued  a  Massachusetts 
firm  in  the  state  of  Ohio,  and  garnished  cer- 
tain debts  owing  to  tbe  firm  there.  Learning 
that  tbe  firm  was  about  to  malie  an  assign- 
ment for  the  beneat  of  creditors,  it  sold  its 
claims  to  a  New  Yorlc  banli,  passbig  all  its 
interest  to  that  bank.  Tbe  assignee  sued  tbe 
Massachusetts  banli,  in  tbe  Massachusetts 
courts,  to  enjoin  the  prosecution  of  the  Ohio 
suit  The  relief  was  denied  solely  upon  the 
ground  that  the  sale,  though  made  with  in- 
tent to  defeat  tbe  operation  of  tbe  assign- 
ment, which  intent  was  luiown  to  tbe  New 
York  bank,  was  yet  an  absolute  sale,  by  which 
the  defendant  bad  parted  with  all  its  interest 
in  tbe  claim,  and  therefore  no  longer  bad  any 
control  over  the  Ohio  litigation.  The  court, 
of  course,  had  no  Jurisdiction,  and  could  ac- 
quire none,  over  the  New  York  corporation. 

As  to  Cole  V.  Cunningham,  supra,  the  su- 
preme court,  in  Bamett  v.  Kinney,  147  TJ.  S. 
476,  13  Sup.  Ct  403,  37  L.  Ed.  247,  treat  it  as 
supporting  the  proposition  that  a  foreign  as- 
signment may,  and  properly  should,  receive 
recognition  as  against  foreign  creditors,  but 
denied  effect  as  against  local  creditors,  tbe 
-court  saying:  "Oreat  contrariety  of  state  de- 
cision exists  upon  this  general  topic,  and  it 
may  be  fairly  stated  that,  as  between  citizens 
of  the  state  of  the  forum  and  the  assignee  ap- 
pointed under  the  laws  of  another  state,  tbe 
claim  of  tbe  former  will  be  held  superior  to 
that  of  the  latter  by  the  courts  of  the  former; 
while,  as  between  the  assignee  and  citizens  of 
bis  own  state  and  the  state  of  the  debtor,  tbe 
laws  of  such  state  will  ordinarily  be  applied 
In  tbe  state  of  the  litigation,  unless  forbidden 
by,  or  inconsistent  with,  tbe  laws  or  policy  of 
tbe  latter." 

We  have  already  referred  to  what  was  held 
by  the  supreme  court  of  the  United  States  In 
tbe  case,  of  Trust  Co.  v.  Dodd,  supra.  In 
Bamett  v.  Kinney,  147  U.  S.  476,  13  Sup.  Ct 


403,  37  L.  Ed.  247,  the  point  made  by  the  ap- 
pellants that  it  would  violate  tbe  constitution 
of  the  United  States  to  deprive  them  of  tbe 
rights  acquired  under  tbe  attachment,  and 
which  point  is  decided  in  favor  of  the  conten- 
tion of  the  appellant  in  Sturtevant  t.  Armsby 
Co.,  supra,  was  passed  upon.  In  Bamett  t. 
Kinney,  a  citizen  of  Utah,  who  owned  some 
property  in  Idaho,  executed  and  delivered,  in 
Utah,  an  assignment  for  the  benefit  of  bis 
creditors.  Thereafter  the  property  in  Idab-) 
was  attached  at  tbe  suit  of  Minnesota  and 
Nebraska  creditors.  The  territorial  supreme 
court  sustained  the  attachments,  holding  that 
tbe  Utah  assignment  was  Invalid  so  far  as  re- 
lated to  property  in  Idaho,  and  in  arriving  at 
this  conclusion  the  court  said  that,  in  consid- 
ering tbe  effect  of  tbe  assignment  no  other 
principle  could  be  applied  where  a  nonresi- 
dent of  tbe  territory  was  cliallenging  its  oper- 
ation than  there  could  be  where  it  was  con- 
tested by  a  citizen  of  the  territory,  for  that 
would  be  to  withhold  from  the  nonresident 
suitor  privileges  and  immunities  granted  to 
Its  own  citizens.  Bamett  v.  Kinney  (Idaho)  23 
Pac.  022.  Tbe  cause  was  appealed  to  tbe  su- 
preme court  of  tbe  United  States.  The  appel- 
lee's counsel  contended  before  that  court  that 
"there  can  be  no  distinction  in  administering 
the  law,  and  no  preference  can  be  given  or 
right  denied  to  the  citizen  of  one  state  over 
the  citizen  of  another  state  or  territory  of  tbe 
United  States,"— citing  and  relying,  among 
other  authorities,  upon  Paine  v.  Lester,  44 
Conn.  197,  26  Am.  Rep.  442,  and  Bank  v. 
Lacombe,  84  N.  Y.  867.  38  Am.  Rep.  618,  tbe 
two  cases  which  were  cited  in  Sturtevant  ▼. 
Armsby  Co.,  supra.-  The  supreme  court  hav- 
ing stated  the  rating  of  tbe  territorial  court, 
and  overraled  objections  to  tbe  effect  of  tbe 
assignment  In  other  particulars,  took  np  tbe 
objection,  as  stated  by  the  supreme  conrt, 
"that  a  nonresident  could  not  make  an  assign- 
ment, with  preferences,  of  personal  property 
situated  in  Idaho,  that  would  be  valid  as 
agahast  a  nonresident  attaching  creditor,  tbe 
latter  l>eing  entitled  to  tbe  same  rights  as  a 
citizen  of  Idaho."  On  this  subject  the  court 
said:  "No  Just  rule  required  the  courts  of 
Idaho,  at  the  instance  of  a  citizen  of  another 
state,  to  adjudge  a  transfer,  valid  at  common 
law  and  by  tbe  law  of  tbe  place  where  it  was 
made,  to  be  invalid,  because  preferring  cred- 
itors elsewhere,  and  therefore  in  contraven- 
tion of  tbe  Idaho  statute  and  tbe  public  policy 
therein  Indicated  in  respect  of  its  own  citizens 
proceeding  thereunder.  The  law  of  the  situs 
was  not  incompatible  with  the  law  of  tbe 
domicile."  The  supreme  court  then  cited  and 
approved  several  decisions  bearing  upon  this 
subject,  the  first  of  which  is  Halsted  v.  Straus 
(C.  C.)  32  Fed.  279.  Considering  tbe  effect  of 
a  New  York  assignment  to  pass  title  to  prop- 
erty in  New  Jersey,  as  against  foreign  attach- 
ing creditors  In  the  latter  state,  It  was  there 
said:  "The  execution  of  foreign  assignments 
in  New  Jersey  will  be  enforced  by  Its  courts 
as  a  matter  of  comity,  except  when  it  would 
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iojore  Its  own  citizens;  then  It  will  not  If 
Deering,  MUUken  &  Co.  were  a  New  Jersey 
firm,  tbey  conid  saccessfully  resist  tbe  ezeco* 
tlon  of  the  assignment  in  this  case." 

BenUey  ▼.  Whittemore,  19  N.  J.  Eq.  462, 
97  Am.  Dec.  671,  was  cited  and  followed  to 
Halsted  T.  Straus.  In  tbat  case  the  court  of 
errors  and  appeals  of  New  Jersey  considered 
the  question  whether  an  assignment  made  nn- 
der  the  laws  of  New  York,  which  conflict  in 
sobstantlal  partlcniars  with  the  New  Jersey 
laws  npon  that  subject,  would  operate  to  pass 
title  to  real  property  to  New  Jersey  as  against 
foreign  creditors.  The  conclusion  reached  was 
imnmed  up  in  these  words:  "The  true  rale 
of  law  and  public  policy  is  this:  That  a  vol- 
antary  assignment  made  abroad,  inconsistent, 
in  gQl)8tantlal  respects,  with  our  statute,  should 
not  be  put  In  execution  here  to  the  detriment 
of  our  cltlsens,  but  that  for  all  other  pur- 
poses, If  valid  by  the  lex  loci,  It  should  be  car- 
ried fully  into  effect." 

-May  V.  Bank,  122  111.  551,  13  N.  E.  806, 
Is  next  referred  to  and  quoted  from.  There 
an  assignment  made  In  New  York  was  held 
to  convey  real  property  to  nitools  as  against 
a  Massachusetts  creditor.  In  that  case  pro- 
tection to  a  foreign  creditor  was  again  claim- 
ed under  the  '•privilege  and  Immunity"  clause 
of  the  federal  constitution,  and  again  Fatoe 
T.  Lester  and  Bank  v.  Lacombe  were  cited  to 
support  of  the  claim.  The  court  said:  "But 
In  the  broad  extent  that  in  no  case  should 
a  court  hold  to  a  distinction,  to  pursuing  legal 
remedies,  between  cttlzens  of  its  own  state 
and  those  of  another,  we  are  not  ready  to 
yidd  assent  thereto.  It  is  uot  a  proposition 
warranted  by  the  authorities.  •  •  •  An 
assignment  giving  preferences,  though  made 
without  the  state,  might,  as  against  creditors 
residing  to  this  state,  with  some  reason  be 
claimed  to  be  Invalid,  as  being  against  the 
policy  of  the  statute  to  respect  of  domestic 
creditors;  that  It  was  the  policy  of  the  law 
that  there  should  be  an  equal  distribution  with 
respect  to  them.  But  as  the  statute  has  no 
application  to  assignments  made  without  the 
state,  we  do  not  see  that  there  is  any  policy 
of  the  law  which  can  be  said  to  exist  with  re- 
spect to  such  assignments,  or  with  respect 
to  foreign  creditors,  and  why  nonresidents  are 
not  left  tree  to  execute  voluntary  assignments, 
with  or  without  preferences,  among  foreign 
creditors,  as  they  may  see  fit,  so  long  as  do- 
mestic creditors  are  not  affected  thereby,  with- 
out objection  lytog  to  such  assignments  that 
they  are  against  the  policy  of  our  law.  The 
statute  was  not  made  for  the  regulation  of 
foreign  assignments,  or  for  the  distribution, 
under  such  assignments,  of  a  debtor's  prop- 
erty among  foreign  creditors."  Frank  v.  Bob- 
hltt  155  Mass.  112,  29  N.  B.  209,  vras  com- 
mented upon  as  follows:  "In  Frank  v.  Bob- 
Utt,  135  Mass.  112,  29  N.  E.  209,  a  volun- 
tary assignment  made  to  North  Carolina  and 
mid  there,  was  held  valid  and  enforced  to 
Uasracbnsetts  as  against  a  subsequent  attach- 
ing creditor  of  the  assignors,  resident  to  still 


another  state,  and  not  a  party  to  the  assign- 
ment The  supreme  Judicial  court  observed 
that  the  assignment  was  a  voluntary,  and  not 
a  statutory,  one;  that  the  attaching  creditors 
were  not  resident  to  Massachusetts;  that  at 
common  law  in  that  state  an  assignment  for 
the  benefit  of  creditors  which  created  prefer- 
ences was  not  void  for  that  reason;  and  that 
there  was  no  statute  which  rendered  invalid 
such  an  assignment  when  made  by  parties 
living  to  another  state,  and  affecting  property 
In  Massachusetts,— clttog  Train  v.  Kendall, 
137  Mass.  366.  Referrtog  to  the  general  rule 
that  a  contract  valid  by  the  law  of  the  place 
where  made,  would  be  regarded  as  valid  else- 
where, and  stating  that  'it  is  not  necessary 
to  inquire  whether  this  rule  rests  on  the 
comity  which  prevails  between  different  states 
and  countries,  or  Is  a  recognition  of  the  gen- 
eral right  which  every  one  has  to  dispose  of 
his  property  or  to  contract  concerning  it  as 
he  chooses,'  the  court  said  that  the  only  quali- 
fication annexed  to  voluntary  assignments 
made  by  the  debtors  living  to  another  state 
had  been  'that  this  court  would  not  sustain 
them  If  to  do  so  would  be  prejudicial  to  the 
Interests  of  our  own  citizens  or  opposed  to 
public  policy.'  And  added:  'As  to  the  claim 
of  the  plaintiffs  that  they  should  stand  as 
well  as  if  they  were  citizens  of  this  state. 
It  may  be  said,  to  the  first  place,  that  the 
qnaliflcation  attached  to  foreign  assignments 
Is  to  favor  of  our  own  citizens  as  such;  and. 
In  the  next  place,  that  the  assignment  being 
valid  by  the  law  of  the  place  where  It  was 
made,  and  not  adverse  to  the  interests  of  our 
citizens  nor  opposed  to  public  policy,  no  cause 
appears  for  pronouncing  it  tovalld.'  "  The  su- 
preme court  held  that  the  Utah  assignment 
operated  to  pass  title  to  piroperty  to  Idaho  as 
against  nonresidents  of  Idaho,  and  reversed 
the  Judgment  of  the  territorial  court 

Paine  t.  Lester,  44  Conn.  196,  26  Am. 
Rep.  442,  was  decided  on  the  same  grounds 
as  Sturtevant  v.  Armsby  Co.  The  case  of  Bank 
V.  Lacombe,  supra,  supports  the  contention  of 
the  appellants.  We  think,  however,  tbat  the 
supreme  court  of  the  United  States  and  the 
cases  referred  to  to  the  case  of  Bamett  v. 
Ktoney  is  'in  opposition  to  the  contention  made 
by  the  appellants,  and  lays  down  a  better  rule, 
and  that  foreign  creditors  should  not  be  ac- 
corded the  same  rights  as  to  local  creditors 
simply  because  they  have  availed  themselves 
of  the  process  of  the  courts  of  our  state  t» 
seize  the  property  of  the  tosolvent  within  the 
state. 

We  do  not  thtok  that  there  is  any  substan- 
tial difference  between  the  assignments  of  real 
and  personal  property,  and  we  so  intimate  to 
Happy  V.  Prlckett,  supra. 

The  rights  of  local  creditors  prevail  against 
foreign  assignments,  and  to  addition,  as  said 
to  Trust  Co.  T.  Dodd,  supra,  such  assignments 
must  not  conflict  with  the  laws  or  public  pol- 
icy of  the  state  to  which  the  assignment  is 
sought  to  be  enforced.    If  it  does,   it   is   a 

good  reason  for  refusing  to  extend  the  comity 
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'  of  the  state  la  favor  of  such  conveyance. 
Tbia  U  conceded  by  the  respondent  In  his  com- 
ment upon  the  case  of  Warner  y.  Jaffray. 
Does  tbe  deed  of  assignment  in  this  case,  wi- 
der the  laws  of  this  state,  canvey  the  biterest 
of  the  debtor  in  the  real  estate  in  controver- 
sy? Does  the  absence  of  the  notarial  seal  to 
the  certificate  of  acknowledgment  render  the 
assignment  of  no  effect  as  a  conveyance  of 
real  estate  in  this  state?  The  laws  of  New 
Yorii  bearing  upon  this  subject,  which  were 
introduced  iu  evidence,  simply  provide  that 
the  assignment  shall  be  acknowledged,  bnt 
prescribe  nothing  as  to  the  form  of  acknowl- 
edgment or  as  to  whether  it  should  be  under 
seal.  No  seal  need  be  attached  to  an  acknowl- 
edgment unless  the  statute  speciflcally  provides 
for  it 

The  statutes  of  this  state  require  a  notary 
when  he  signs  any  instrument  officially,  ex- 
cept aa  oath,  to  be  used  la  any  court  of  this 
state,  to  affix  his  official  seal.  Section  248, 
1  Ballinger's  Ann.  Codes  &  St.  A  certlScate 
of  acknowledgment  must  be  substantially  in 
the  form  prescribed  by  section  4533,  Id.  The 
form  of  the  certificate  to  the  assignment  in 
question  Is  substantially  the  same  required 
by  this  section,  with  the  exception,  the  words 
or  equivalent  words,  "Given  under  my  hand 
and  official  seal,"  are  not  In  the  certificate. 
"Deeds  or  conveyances  of  lands,  or  of  any 
W tate  or  interest  therein  situated  in  this  state, 
may  be  executed  or  acknowledged  in  any  other 
state  or  territory  of  the  United  States  in  the 
form  prescribed  for  executing  and  acknowl- 
•dging  deeds  within  this  state,  and  the  execu- 
tion thereof  may  be  acluiowledged  before  any 
person  authorized  to  take  acknowledgments  oC 
deeds  by  the  laws  of  the  state  or  territory 
wherein  the  acluowledgment  is  taken,  or  be- 
fore any  commissioner  appointed  by  the  gov- 
ernor of  this  state  for  such  purpose."  Sec- 
tkm  4527,  1  Bellhiger's  Ann.  Codes  &  St  "In 
the  case  provided  for  In  the  precedfaig  sec- 
tion, tmless  the  acknowledgment  be  taken  be- 
fore a  commissioner  appointed  by  the  governor 
of  this  state  for  that  purpose,  or  by  the  clerk 
of  the  court  of  record  of  said  state  or  terri^ 
tory,  or  by  a  notary  pubUc  or  other  officer 
having  a  seal  of  office,  then  such  deed  shall 
have  attached  thereto  a  certificate  of  the  derk 
of  the  court  of  record,  under'  the  seal  of  said 
county  or  district,  or  a  certificate  of  any  other 
sroper  certifying  office  of  said  district  or 
county,  within  which  said  acknowledgment 
was  taken,  that  the  person  whose  name  is 
subscribed  to  the  certificate  of  acknowledg- 
ment was  at  the  date  thereof  such  officer  as 
he  therein  represents  himself  to  be,  that  he  is 
authorized  by  law  to  take  acknowledgments 
of  deeds,  and  that  he  verily  believes  the  sig- 
nature of  the  person  subscribed  thereto  to  be 
genuine."    Section  4528,  Id. 

It  is  claimed  that  as  there  is  no  official  seal 
of  the  notary,  and  no  certificate  of  a  clerk 
of  a  court  of  record  that  the  notary  has  no 
seal  and  was  a  notary,  and  of  the  genuine- 
ness of  the  signature  of  the  notary,  as  re- 


quired in  section  452S.  supra,  that,  therefore, 
there  is  not  such  an  acknowledgment  as  re- 
quired by  our  laws.  The  deed  of  assignment 
has  been  properly  acknowledged,  but  there  is 
a  defective  certification  of  that  acknowledg- 
ment 

The  fact  that  an  histrumeut  is  defectively 
acknowledged,  or  that  the  certificate  of  ac- 
knowledgment is  defectively  certified,  will  not 
affect  its  operative  force,  at  least  in  equity, 
as  against  the  grantor  or  (me  who  Is  not  a 
bona  fide  purchaser.  Real  estate  of  a  part- 
nership in  equity  is  regarded  as  personal  es- 
tate, so  far  as  the  payment  of  debts.  State 
T.  Neal  (opinion  of  this  court  filed  August  11, 
1902)  60  Pac.  1103.  Under  onr  statutes  aa 
action  to  quiet  title  may  be  maintained  by 
one  having  merely  an  equitable  title.  Jack- 
son V.  Tatebo,  3  Wash.  St  456,  28  Pac.  016. 
In  such  a  suit  equity  has  power  to  grant 
relief  as  the  facts  In  the  case  require.  Jack- 
son V.  Tatebo,  supra;  Dormitzer  v.  Society,  23 
Wash.  132,  62  Pac.  862.  In  such  a  suit  the 
superior  title,  whether  legal  or  equitable,  pre- 
vails. Section  5508,  2  Ballinger's  Ann.  Codes 
&  St  A  creditor  buying  in  his  debtor's  real 
estate  at  an  execution  sale  on  his  own  Judg- 
ment is  not  a  iKtna  fide  purchaser  without 
notice,  and  takes  the  estate  subject  to  all 
equities.  Hacker  v.  White,  22  Wash.  415,  00 
Pac.  1114,  79  Am.  St  Rep.  945.  Even  if  we 
concede  that  it  was  necessary  to  affix  the 
notarial  seal  to  the  certificate  of  acknowledg- 
ment or  to  have  it  certified  as  required  in  sec- 
tion 4528,  supra,  in  ordo:  to  effect  a  convey- 
ance of  real  estate  in  this  state,  the  as^gnee 
has  the  superior  equitable  title,  and  under  the 
positive  law  of  this  state  his  title  must  pre- 
valL  The  deed  of  assignment  provides  for  a 
Just  and  equitable  distribution  of  the  debtor's 
property  among  all  his  creditors,  and  the  law 
of  New  York  in  tills  respect  is  substantially 
the  same  as  our  own  touching  such  assign- 
ments. We  think  it  accords  with  the  law  and 
public  policy  of  this  state  to  uphold  the  assign- 
ment to  the  respondent  We  have  been  on- 
able  to  find  from  the  evidence  that  the  assign- 
ment was  fraudulent 

The  Judgment  of  the  court  Is  therefore  af- 
firmed, with  costs  to  the  respondent 

REAVIS,  C.  J.,  and  HADIJIY,  DUNBAR, 
MOUNT,  FULLEBTON,  and  ANDERS,  JJ., 

concur. 

STATE  «  rel.  DUTOH  BflLLER  MIN- 
ING *  SMELTING  CO.  V.  SUPERI- 
OR COURT  OP  KITTITAS  COUNTY 
et  sL* 

(Supreme  Court  of  Washington.    Sept.  18, 
1902.) 

APPBAL-STATBMBNT  OP  PACTS-MATTBHS  IN- 
CLUDED—RBVIRW   OF  PREVIOUS 
ORDER  AND  JUDQMBNT. 
1.  Wliere  a  default  judgment  is  entered,  and 
two  motions  to  open  it  are  denied,  appeal  from 
the  order  denying  the  last  motion  is  not  witii- 
in  2   Ballinger's   Ann.    Codes   &   St.    i    edOQ^ 

•Rehearing  denied  January  »,  19M.^^  ^^  ,-5 1  ^ 
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sabd.  7,  proridiiic  that  an  appeal  from  a  final 
order  after  jndgmoit  shall  bring  up  for  review 
a  previoas  order  in  the  same  action  which  in- 
Tolres  the  merits,  and  necessarily  affects  the 
order  appealed  from;  so  that  there  cannot  be 
included  in  the  statement  of  facta  the  facts 
on  which  the  judgment  and  the  prior  order  wera 
based. 

Application  on  relation  of  the  Dutch  Miller 
Jfinlug  &  Smeltinj;  Company  for  mandamus 
to  the  superior  court  of  Kittitas  county,  and 
Frank  H.  Rudkln,  judge  thereof.    Denied. 

George  D.  Farwell,  for  relator.  Vance  Se 
Mttdidl,  for  respondents. 

MOUNT,  J.  On  November  9,  1001.  one  J. 
P.  La  Caff  brought  an  action  in  the  superior 
taaxt  of  Klttttas  county  against  the  Dutch 
Miner  Mining  &  Smelting  Company,  and  on 
JantMry  2,  1902,  the  said  court  granted  a 
defaidt  judgment  against  the  defendant 
th»ein,  as  prayed  for  In  the  complaint  On 
Jannary  7th  following  the  entry  of  this  judg- 
ment,  defendant  therein  filed  a  motion,  sup- 
ptvted  by  afiidaTlts,  to  vacate  the  judgment 
This  motion  was  regularly  heard  and  denied 
by  the  court  on  Jannary  16,  1002.  On  Feb- 
ruary 24,  1002,  the  defendant  therein  filed 
another  motion,  and  affidavits  In  support 
thereof,  to  vacate  and  set  aside  tiie  said 
judgment  and  for  a  rehearing  of  the  origi- 
nal motion.  This  motion  was  overruled  oa 
March  24,  1902,  and  on  March  27th  the  de- 
fendant dnly  served  Its  notice  of  appeal 
from  each  of  the  orders  denying  the  said  mo- 
tions, and  also  from  the  final  judgment  in 
the  original  action,  and  thereafter  perfected 
said  appeal  to  this  court  On  Jtine  10,  1902, 
the  said  defendant  applied  to  the  said  mt- 
tetior  court  for  an  order  extending  the  time 
within  which  to  file  and  serve  a  proposed 
statement  of  facts.  This  motion  was  grant- 
ed, and  the  time  of  defendant  to  file  said  pro- 
posed statement  ot  facta  was  extended  to 
Jone  20,  1902.  On  Jane  19,  1902,  the  pro- 
poeed  Btatement  of  facts  was  filed  and  serv- 
ed. No  amendment  was  offered  to  this  pro- 
posed statement  of  facts,  and  on  Jnly  1,  1902, 
the  defendant  applied  to  the  judge  of  the 
said  court  to  certify  the  proposed  Btatement 
of  facts,  but  the  jadge  refased  to  certify  any 
•tatement  of  facts  Sbs'wlng  proceedings 
wUch  occurred  more  than  90  days  prior  to 
Jose  19,  190e,  the  day  the  proposed  state- 
nent  of  facts  was  filed.  The  court,  how- 
ever, was  ready  and  wlllhig  to  certify  a  state- 
ment of  facts  embodying  all  the  matters  and 
proceedlngg  bad  or  occurring  1b  said  cause 
at  the  time  of  the  order  denying  the  last 
motion,  viz.,  Marrii  24,  1902,  and  within  90 
days  prior  to  the  filing  of  the  proposed  state- 
ment of  facts.  This  is  an  application  by  the 
defendant  In  that  case,  as  relator  here,  for 
a  writ  requiring  the  judge  to  certify  the  pro- 
posed statement  of  facts. 

The  question  presented  is,  shall  the  lower 
ooort  be  compelled  to  settie  and  certify  a 
atatement  of  facts  which  covers  the  whole 
«ase  from  the  beginning  up  to  the  order 


denying  the  last  motion  to  vacate  the  judg- 
ment? This  court  said,  in  Zlndorf  Const  Co. 
V.  Western  American  Co.,  07  Pac.  374:  "The 
utmost  limit  of  time  within  which  a  state- 
ment can  be  filed  is  ninety  days  after  the 
time  begins  to  run  within  which  an  appeal 
may  be  taken.  If  filed  after  thirty  days,  it 
Btost  be  done  by  authority  of  an  order  of  the 
court  extending  the  time;  but  sncli  cannot 
be  extended,  in  any  event,  beyond  the  ninety- 
day  period  provided  by  statute."  See,  also, 
SUte  V.  Seaton,  26  Wash,  305,  66  Pac.  397; 
WoUin  V.  Smlti)  (Wash.)  67  Pac.  561.  At 
the  time  the  statement  of  facts  was  filed  the 
time  for  filing  a  statement  of  facts  upoa 
which  the  judgment  was  based,  and  upon 
which  the  order  denying  the  first  motion  to 
vacate  was  based,  had  long  since  expired. 
Clearly,  therefore,  under  the  rule  announced 
in  Zlndorf  Const  Co.  v.  Western  American 
Co..  suinra,  the  relator  had  no  right  to  file 
a  statement  of  facts  upon  which  the  judg- 
ment of  January  2d  and  the  order  of  Jan- 
uary 10,  1902,  were  based.  While  it  is  the 
duty  of  the  lower  court  to  certify  a  state- 
ment of  facts  filed  within  time,  and  while 
there  is  no  limit  provided  within  which  this 
duty  must  be  performed,  yet  where  it  ap- 
pears in  an  application  to  compel  the  lower 
court  to  setUe  and  certify  a  statement  of 
facts  that  such  statement  has  not  been  filed 
within  time,  and  that  this  court,  upon  mo- 
tion, would  strike  the  statement  for  that 
reason  from  the  record,  the  lower  court  will 
not  be  required  to  certify  such  statement, 
because  it  will  not  be  required  to  do  a  use- 
less act 

But  It  is  argued  by  relator  that  the  order 
overruling  the  last  motion  is  an  appealable 
order,  and  that  by  appealing  from  this  order 
all  prior  orders,  as  well  as  the  one  made  on 
March  24,  1902,  must  be  reviewed,  imder  8ul>- 
division  7  of  section  6500,  2  Baillnger's  Ann. 
Codes  &  St,  which  reads  as  follows:  "Any 
party  aggrieved  may  appeal  •  •  •  from 
any  final  order  made  after  judgment,  which 
affects  a  substantial  right;  and  an  appeal 
from  any  such  order  shall  also  bring  up  for 
review  any  previoas  order  in  the  same  action 
or  proceeding  which  Involves  the  merits  and 
necessarily  affects  the  order  appealed  from, 
in  case  the  record  sent  up  on  the  appeal,  or 
any  supplementary  record  sent  up  befwe  the 
hearing  thereof,  shall  show  such  previous 
order  sufficiently  for  the  purposes  of  a  re- 
view thereof."  In  construing  this  provision, 
this  court,  in  Sturgiss  v.  Dart  23  Wash.  244, 
62  Pac.  858,  said:  "The  previous  order  re- 
ferred to  by  the  statute  must,  we  think,  be 
one  made  in  the  coarse  of  the  particular  pro- 
ceeding leading  up  to  the  final  order  ap- 
pealed from,  and  that  it  can  have  no  refer- 
ence to  orders  made  in  other  and  different 
proceedings  which  may  be  appealed  from  dl- 
rectiy  or  indirecUy  by  an  appeal  from  the 
final  judgment  although  made  In  the  same 
action."  We  think  the  cases  above  referred 
to  are  conclusive  of  the  question  before  qs, 
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and  It  Is  unnecessary  to  review  the  numer- 
ous cases  cited  in  the  briefs.  It  Is  no  doUbt 
true  that  the  statement  of  facts  should  In- 
clude the  eytdence  heard  at  the  time  the 
motion  was  considered,  and  upon  which  the 
order  was  made,  If  filed  within  time;  but  it 
does  not  follow  that  the  evidence  heard  npon 
other  motions  of  the  same  character,  or  upon 
the  trial,  if  there  was  one,  shall  also  be  In^ 
eluded.  It  is  admitted  here  that  the  court 
is  ready  and  willing  to  settle  and  certify  "a 
statement  of  facts  embodying  all  the  matters 
and  proceedings  had  or  occurring  in  sncb 
cause  at  the  time  of  denying  the  amended 
and  supplemental  motion  for  a  rehearing  of 
the  motion  to  set  aside  and  vacate  such  Judg- 
ment and  default  on  the  24th  day  of  March, 
1902,  and  within  ninety  days  prior  to  the 
filing  of  said  statement  of  facts."  This  is  all 
that  Is  necessary,  and  all  that  may  be  con- 
sidered upon  the  appeal.  The  writ  is  there- 
fore denied. 

REAVIS,  C.  J.,  and  ANDERS.  DUNBAR, 
PULLERTON,  and  HADI.£Y,  JJ.,  concur. 


STATE  V.  ANDERSON.* 

(Supreme  Court  of  Washington.     Sept.  17, 
1002.) 

BOMICIDB— INFORMATION— DESCRIPTION     OP 

WBAPON— VARIANCE— TIME— BVI- 

DBNCB— INSTRUCTIONS. 

1.  Where  the  information  charged  that  de- 
fendant "did  kill  and  mnrder"  deceased 
"with  au  iron  instrument,  then  and  there  a 
deadly  weapon,"  and  the  proof  was  that  the 
instrument  used  was  an  iron  cigar  cutter,  which 
was  introduced  in  evidence,  the  question  wheth- 
er it  was  a  deadly  instrument  was  for  the  jury, 
and  there  was  no  variance. 

2.  In  an  information  charging  murder,  a 
description  of  the  weapon  used  as  "an  iron 
instrument,  then  and  there  a  deadly  weapon," 
though  general.  Is  good  against  an  objection 
made  after  verdict. 

3.  Under  Ballinger's  Ann.  Codes  &  St.  { 
6845,  providing  that  the  precise  time  at  which 
the  crime  was  committed  need  not  be  stated  in 
the  information,  where  an  iuformation  charged 
a  murderous  assault  on  May  12th,  and  that 
the  victim  died  the  same  day,  proof  that  the 
assault  was  made  on  May  11th,  and  that  the 
victim  died  on  the  14th,  did  not  entitle  the 
accused  to  an  acquittal. 

4.  On  a  trial  for  murder  a  witness  testified 
that,  immediately  before  deceased  was  struck, 
defendant  and  two  others  came  in,  and  one  of 
the  others  asked  for  a  glass  of  beer,  and  de- 
ceased said,  "Have  you  got  any  money?"  and, 
on  being  answered  "No,  said,  "No  money,  no 
beer.  Clubs  Is  trumps  in  this  house."  Held 
not  error  to  exclude  evidence  of  a  witness'  un- 
derstanding of  what  was  meant  thereby. 

5.  A  judge  is  not  required  to  give  a  re- 
quested instruction  in  the  language  of  the  par- 
ty, but  may  instruct  on  the  requested  points  in 
his  own  language. 

Appeal  from  superior  court.  King  county; 
Arthnr  E.  Grlffln,  Judge. 

Charlie  Anderson  was  convicted  of  man- 
slaughter, and  appeals.    Affirmed. 

^  S.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  |  2014. 
'Rehearing  denied  January  9,  1903. 


John  F.  Dore  and  James  J.  McCafterty, 
for  appellant  Walter  8.  Fulton  and  Vlnce 
H.  Faben,  for  the  State. 

FULLERTON,  J.  The  appellant  was  in- 
formed against  for  murder  In  the  second  de- 
gree, convicted  of  manslaughter,  and  sen- 
tenced to  Imprisonment  in  the  penitentiary 
for  a  term  of  ten  years.  From  the  Judgment 
of  conviction,  he  appeals. 

The  charge  in  the  information  Is  that  the 
appellant  "did  kill  and  murder  one  John 
Elms  with  an  iron  Instrument,  then  and  there 
a  deadly  weapon,  which,"  -etc.  The  proof 
was  that  the  Instrument  used  was  a  cigar 
cutter.  It  is  said  that  there  is  such  a  vari- 
ance between  the  pleadings  and  proof  as  to 
requhre  a  reversal.  We  do  not  think  so.  The 
instrument  itself  was  Introduced  in  evidence, 
and  was  before  the  Jury.  An  Inspection  of 
It  certainly  shows  it  to  be  an  b:on  instrument, 
and  whether  or  not  it  was  a  deadly  weapon 
depended  upon  the  manner  in  which  it  was 
used.  This  latter  was  a  question  for  the 
Jury,  to  be  determined  from  all  the  facts 
and  circumstances  of  the  case,  and  was  prop- 
erly submitted  to  them  by  the  court  In  its 
instructions.  The  description  of  the  instru- 
ment In  the  information,  while  general,  is 
good  against  an  objection  made  after  ver- 
dict   2  BIsh.  New.  Cr.  Proc.  {  64,  subd.  2. 

It  was  alleged  in  the  Information  that  the 
assault  was  made  and  that  the  death  there- 
from occurred  on  the  12th  day  of  May,  1901. 
The  evidence  disclosed  that  the  assault  was 
made  on  the  11th  of  May,  1901,  and  that  the 
death  occurred  on  the  14th  of  May  following. 
The  appellant  argues  that  he  had  a  right 
under  the  constitution  and  laws  of  the  state, 
to  prepare  a  defense  that  would  result  In 
his  vindication  and  acquittal,  and  that  he 
did  this  when  he  was  able  to  show  and  did 
show  that  the  deceased  was  alive  after  the 
day  on  which  he  was  alleged  to  have  been 
killed,  and  that  the  court  erred  In  refusing 
to  direct  a  verdict  of  acquittal  when  this 
fact  was  made  to  appear.  But  the  grava- 
men of  the  charge  of  murder  in  the  second 
degree  is  that  the  accused  purposely  and  ma- 
liciously killed  another,  not  that  he  killed 
him  on  any  particular  day.  The  allegation 
of  time  In  an  Information  is  usually  material 
only  in  so  far  as  the  statute  of  limitations  Is 
concerned;  hence  it  Is  generally  held,  even 
in  the  absence  of  a  statute  on  the  subject 
that  it  Is  not  a  fatal  variance  to  fail  to  prove 
that  the  crime  was  committed  on  the  particu- 
lar day  alleged  in  the  Information,  but  that 
It  is  sufficient  to  prove  it  to  have  been  com- 
mitted within  the  time  in  which  an  action 
may  be  commenced  therefor.  In  this  state 
this  Is  made  the  rule  by  statute.  2  Bal- 
Ihiger's  Ann.  Codes  &  St  i  6845.  We  find 
no  merit  in  this  objection. 

A  witness  for  the  appellant,  while  testify- 
ing to  the  occurrences  immediately  preceding 
the  time  the  deceased  was  struck  with  the 
cigar   cutter,    testified   hi  ^art  job, .-follows t 

Digitized  by  VjO(J*^  It 


WuK) 


ADAMS  V.  NATIONAL  BANK  OF  COMMERCE. 


105 


*^ell,  I  iru  standing  up  there  drinking  a 
glass  of  beer  when  them  three  fellows  came 
in.— Fred  Anderson  and  CSiarlie  Anderson 
and  Johnson,— and  Johnson  asked  for  a  glass 
of  beer,  and  Johnnie  EUms  says,  'Have  you 
got  any  money?'  and  Johnson  said,  'No;' 
'Well,'  be  says,  "no  money  no  beer;'  said, 
'Clube  is  tmmps  in  this  house.' "  Further 
«D  he  was  asked,  "What  did  yon  understand 
him  to  mean  when  he  said  to  Charlie  Ander- 
mm.  *Clnb8  are  trumps  here'?"  To  this  ques- 
tion an  objection  was  interposed  and  sus- 
tained, and  the  ruling  is  assigned  as  error. 
The  appellant  argues  that  this  expression 
was  susceptible  of  more  than  one  meaning, 
and  that  it  was  competent  for  him  to  show 
what  the  appellant,  the  deceased,  and  others 
present  understood  it  to  mean  when  used  by 
the  deceased.  Doubtless  this  is  the  general 
role,  and,  had  the  question  been  more  direct- 
ly upon  the  point,  it  might  have  been  reversi- 
ble error  to  have  excluded  it,— a  question, 
howeTer,  not  necessary  to  be  determined 
here.  But  the  question  was  directed  to  the 
witness'  understanding,  not  to  the  under- 
(tanding  of  the  person  by  whom  it  was  used 
or  to  whom  it  was  directed.  What  the  wit- 
ness understood  it  to  mean  was  not  ma- 
terial. The  Inference  that  the  others  might 
have  understood  it  in  the  same  way  was,  to 
uy  the  least,  very  remote,  and  we  fail  to 
see  how  an  answer  to  the  question  could 
hare  in  any  way  aided  the  jury. 

The  remaining  exceptions  go  to  the  refusal 
of  the  court  to  give  certain  requested  in- 
ttmctions.  An  lnsi)ection  of  the  general 
charge  of  the  court,  however,  shows  that  all 
that  was  material  in  the  requested  instruc- 
tions was  covered  by  the  general  charge. 
Tbia  was  sufficient  Under  the  rule  in  this 
state,  a  Judge  is  not  required  to  give  a  re- 
quested instruction  in  the  language  of  the 
party  requesting  it,  however  pertinent  such 
language  may  be,  but  may  instruct  upon  the 
requested  paints  in  his  own  language;  and. 
If  he  sufficiently  covers  points  Included  with- 
in the  requested  instructions,  error  cannot  be 
predicated  thereon.  State  v.  Murphy,  13 
Wash.  229,  43  Pac.  44;  State  v.  Gushing,  17 
Wash.  644,  60  Pac.  512;  State  v.  Klein,  19 
Wash.  368.  53  Pac.  364. 

The  judgment  is  affirmed. 

REAVI8,  C.  J.,  and  DUNBAR,  HADLBY. 
WHITB,  ANDERS,  and  MOUNT,  JJ.,  con- 
cur. 


ADAMS  V.   NATIONAL   BANK   OF   COM- 
MERCE. 

(Supreme  Court  of  Washington.    Sept  17, 
1902.) 

ECECOTION  LEVY— SATISFACTION  OF  JUDO- 
MENT— DIVERSION  OF  PR0CBBD8— PRE8U.MP- 
TION-OPERATION  OF  LAW. 

1.  The  presumption  that  the  proceeds  of  a 
lery  nnder  execution  go  to  the  satiafaction  of 
the  judgment  is  rebuttable,  so  far  as  the  judg- 
■neot  debtor  is  concerned,   by  proof  that  the 


judgment  creditor  was  deprived  of  the  fruit» 
of  the  levy  hy  operation  of  law,  or  act  of  the 
judgment  debtor, 

2.  Money  was  seized  by  a  sheriff  on  an  exe- 
cution, and  was  held  by  him,  under  a  stipula- 
tion iiigned  by  plaintiffs  attorneys,  until  the 
determination  of  an  action  brought  by  third 
parties  claiming  title.  After  the  determina- 
tion of  the  title  the  sheriff  made  his  return. 
Held,  that  i>laintifl  was  deprived  of  the  mcmey 
in  the  interim  by  his  own  act  rather  than  by 
operation  of  law,  or  act  of  the  defendant,  even 
though  the  second  action  was  brought  in  de- 
fendant's interests,  and  that  an  alias  execution 
ordered  by  plaintiff  for  interest  on  the  judg- 
ment from  the  time  of  levy  until  the  return  of 
the  sheriff  was  properly  quashed. 

Appeal  from  superior  court.  Pierce  county; 
Thad  Huston,  Judge. 

Action  by  M.  J.  Adams,  as  assignee  of  L. 
n.  Wheeler,  against  the  National  Bank  of 
Commerce.  From  a  Judgment  sustaining  a 
motion  to  quash  an  alias  execution  issued  on 
plaintiff's  order,  plaintiff  appeals.    Affirmed. 

T.  O.  Abbott,  for  appellant  Bogle  &  Rich, 
ardson  and  Bates  &  Murray,  for  respondent. 

DUNBAR,  J.  Briefly  stated,  on  September 
19,  1900,  an  execution  was  Issued  on  a  Judg- 
ment theretofore  obtained  in  this  cause,  and 
the  sheriff,  by  virtue  of  said  execution,  levied 
upon  and  took  Into  his  possession  from  the 
respondent  the  sum  of  $3,742.92  in  gold  and 
silver  money  and  fractional  coins.  This 
amount  lacked  44  cents  of  being  the  full 
amount  of  the  Judgment.  Said  sum  of  44 
cents  was  afterwards  paid  by  the  clerk  to  the 
respondent  as  soon  as  the  deficiency  was  as- 
certained. Inasmuch  as  the  levy  was  upon 
money,  the  formality  of  a  sale  was  deemed 
tmnecessary.  At  the  date  of  said  levy  and 
collection  by  the  sheriff  there  was  a  suit  pend- 
ing ia  the  name  of  William  H.  Ople,  as  ad- 
ministrator of  the  estate  of  T.  B.  Deming, 
deceased,  against  the  Pacific  Investment  Com- 
pany et  al.,  to  secure  the  avails  of  said  Judg- 
ment; and,  in  order  to  determine  to  whom 
the  money  should  be  paid,  It  was  stipulated 
that  the  said  money  which  had  been  levied 
upon  by  the  sheriff  should  remain  in  the 
hands  of  the  sheriff  until  said  suit  of  Ople 
V.  Pacific  Investment  Co.  bad  been  determin- 
ed. That  case  was  tried,  appealed  to  this 
court,  and  a  Judgment  rendered  by  the  court 
determining  the  ovniershlp  of  the  fimds  in 
the  hands  of  the  sheriff.  67  Pac.  231.  The 
sheriff  made  a  return  on  the  execution  afore- 
said on  the  20th  day  of  January,  1902.  There- 
upon appellant  ordered  an  alias  execution  to 
collect  from  the  respondent  interest  upon  the 
amount  of  money  that  had  remained  hi  the 
hands  of  the  sheriff  from  the  time  of  the  levy 
until  the  time  It  was  paid  to  the  clerk.  A 
motion  was  made  by  the  respondent  to  quasb 
this  alias  execution,  which  motion  was  sus- 
tained by  the  court,  and  from  the  Judgment 
of  the  court  In  that  regard  this  appeal  is  tak- 
en. So  that  the  question  presented  here  is 
whether  the  collection  of  the  judgment  from 
the  Judgment  debtor  satisfied  the  Judgment  or 
not,  and  whether,  when  the  money  levied  ui>- 
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on  and  collected  had  failed  to  reach  the  Judg- 
fuent  creditor,  the  Judgment  debtor  was  re- 
«ponsible  for  the  period  of  delay  between  the 
-collection  of  the  money  and  the  retnrn  thereof 
by  the  sheriff  for  the  benefit  of  the  Judgment 
-creditor. 

It  is  insisted  by  the  appellant  that  the  pay- 
ment of  the  money  constituted  only  a  prima 
facie  satisfaction  of  the  Judgment,  which  may 
be  rebutted;  that  tf  It  can  be  shown  that 
there  was  no  actual  satisfaction  of  the  Judg- 
ment, or  the  satisfaction  was  prevented  by 
some  act  of  the  Judgment  debtor  himself,  or 
for  his  benefit,  there  would  be  no  satisfaction; 
and  that  an  alias  Jadgment  by  execution  may 
be  issued  to  satisfy  the  Judgment;  while  it  la 
-contended  by  the  respondent  that,  inasmuch 
as  money  suGBcient  to  satisfy  the  Judgment 
has  been  wrested  from  it,  and  appropriated 
by  the  sheriff  to  apply  on  the  Judgment,  the 
power  of  the  respondent  over  the  money  has 
-ceased;  that  after  the  money  passed  into  tbe 
bands  of  the  sheriff  the  sheriff  was  the  agent 
-of  the  Judgment  creditor,  and  that,  if  it  did 
not  reach  the  Judgment  creditor,  it  was  no 
concern  of  the  Judgment  debtor;  that  as  soon 
as  the  sheriff  recelTes  the  money  tlie  law 
malces  the  application,  and  it  is  a  satisfac- 
tion of  a  Judgment;  and  that  such  money 
in  the  sheriff's  hands  is  held  for  the  use  of 
tbe  Judgment  creditor  or  his  assignee.  It  is 
also  contended  by  tbe  respondent  that,  in  any 
event,  the  appellant  has  not  sought  the  proper 
remedy;  that  he  cannot  secure  redress  by  an 
execution,  but  that  it  must  be  secured  by 
due  process  of  law  by  an  action  in  the  case, 
where  the  respondent  may  have  an  opportunity 
to  be  heard  respecting  the  Justice  of  the  Judg- 
ment sought,  and  where  tbe  questions  which, 
are  determinative  of  the  rights  of  the  parties 
may  be  contested.  Passing  over  this  proposi- 
tion of  the  particular  remedy  sought,  we  are 
of  the  opinion  that  the  record  does  not  dis- 
-close  a  case  where  tbe  interest  could  be  se- 
-ctired  by  the  appellant  in  any  event  Many 
cases  are  cited  by  both  respondent  and  appel- 
lant, but  the  law  seems  to  lie  clear  and  well 
established.  The  difficulty  is  in  mailing  an 
application  of  the  law  to  the  facts  involved. 
The  consensus  of  Judicial  opinion  is  stated  in 
11  Am.  &  Eng.  Enc.  Law,  at  page  704,  as 
follows:  "In  some  of'  the  cases  it  has  been 
-said  broadly  that  the  levy  of  an  exe^ition  on 
sufficient  personal  property  to  satisfy  it  op- 
erates per  se  as  a  satisfaction,  and  tliat  it 
discharges  the  Judgment  Generally,  however, 
the  courts  have  not  meant  by  this  that  there 
is  an  at>soIute  satisfaction  in  all  cases  merely 
by  v,Irtue  of  the  levy,  and  under  all  circum- 
stances; and,  if  they  have  intended  to  go  so 
far,  the  cases  cannot  now  t>e  regarded  as  au- 
thority. A  levy  is  only  prima  facie  evidence 
of  satisfaction,  or,  as  it  is  sometimes  said, 
there  is  a  satisfaction  sub-modo  only;  and  it 
is  well  settled  that  the  presumption  may  be 
rebutted."  And  under  the  title  of  "Circum- 
stances Rebutting  Presumption"  tlie  same  au- 
thor says:    "It  may  be  laid  down  as  a  gen- 


eral rule  that  the  presumption  of  satisfaction 
arising  from  a  levy  of  personal  property  is 
rebutted,  as  far  as  the  defendant  is  concerned, 
by  proof  that  the  plaintiff  has  been  prevented 
by  tbe  act  of  the  defendant  or  the  operation 
of  law  from  reaping  the  fruits  of  his  levy, 
or,  generally,  by  showing  that  for  any  otber 
reason  not  due  to  ttte  fault  of  the  officer  or 
himself  there  had  been  no  actual  satisfaction." 
We  tbinit  undoubtedly  the  text  <iaoted  states 
the  law  correctly,  and,  applying  that  law  to 
tbe  facts  of  this  case,  we  do  not  think  that 
there  is  any  proof  that  the  app^ant  has  been 
prevented  by  the  act  of  tlie  respondent  or 
the  operation  of  law  from  obtaining  the  frulta 
of  his  levy,  or  that  there  was  any  reason, 
not  due  to  the  fault  of  the  aroeUant  why  tbe 
Judgment  was  not  satisfled,  for  the  simple 
reason  that  the  appellant,  through  its  attor- 
neys, stipulated  tliat  the  money  levied  xipoa 
should  l>e  held  in  the  liands  of  the  officer  ontil 
the  case  of  Opie  v.  Pacific  Investment  Co., 
supra,  was  decided.  This  appears  plainly 
from  the  affidavit  of  tbe  Judge  before  whom 
the  proceedings  were  liad.  The  affidavit  is  as 
follows:  "State  of  Washington,  County  of 
Pierce— ss.:  I,  Thomas  Carroll,  being  first 
duly  sworn,  do  on  oath  depose  and  say  that 
on  the  17th  day  of  September,  1900, 1  was  one 
of  the  Judges  of  the  above-entitled  court;  that 
Mr.  Walter  Christian,  as  attorney  for  tbe 
above-named  plaintiff,  requested  me  to  make 
an  order  in  the  above-entitled  cause  directing 
the  sheriff  to  make  an  Immediate  return  of  a 
writ  of  execution  issued  in  said  canae,  and 
upon  which  he  bad  obtained  a  sum  of  money 
in  gold  and  silver  coin  from  the  defendant. 
National  Bank  of  Commerce;  that  the  ground 
upon  which  said  order  was  requested  was  ttiat 
it  was,  under  tlie  laws,  necessary  for  tbe 
sheriff  to  sell  personal  property  seised  by  him 
under  execution,  and  that,  the  personal  proi>- 
erty  in  this  instance  behig  lawful  money  of 
the  United  States,  a  sale  of  the  same  would 
be  a  useless  expense;  that  I  signed  an  order 
as  requested,  and  delivered  the  same  to  said 
Christian;  that  subsequently,  within  a  very 
few  minntes,  Mr.  Charles  Ridiardson  and  Mr. 
C.  A.  Murray,  as  attorneys  for  the  National 
Bank  of  Commerce,  came  to  my  chambers 
and  requested  me  to  withhold  said  order  until 
an  application  could  be  made  for  an  injunc- 
tion to  try  tbe  title  to  said  personal  prop- 
erty in  that  certain  case  entitled  'W.  H.  Opie 
vs.  Pacific  Investment  Company  et  aL,'  num- 
ber 17,8»9.  in  the  above-entitled  court;  that  I 
immediately  sent  word  to  Mr.  Christian  to 
withliold  said  order  and  come  to  my  chambers 
at  once  for  consultation  regarding  tbe  same; 
that  during  said  consultation  it  was  stated  by 
said  Christian  and  T.  O.  Abbott  as  tbe  at- 
torneys for  the  plaintiff  herein,  that  they  were 
anxious  to  try  the  Issues  In  said  cause  at  once, 
and  it  was  thereupon  agreed  that  said  cause 
should  be  taken  up,  and  tbe  merits  thereof 
disposed  of,  and  bi  tbe  meantime  that  the  said 
order  to  the  sheriff  to  make  immediate  return 
sliould  be  withheld;    that  It  was  ther^opoa 
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Agreed  between  aU  the  parties  present  that 
Mid  cause  ehoiild  proceed  to  trial  at  once,  and 
io  the  meantime  that  the  personal  property 
teterred  to  aa  the  proceeds  of  said  writ  should 
be  withheld  by  the  sheriff  pendhig  the  furth« 
-order  of  the  court  as  though  an  injunction 
bad  been  issued  herein;  that  the  reason  1 
make  this  affldaylt  is  that  the  records  do  not 
disdoee  any  facts  relative  to  the  order  here- 
inbefore referred  to  as  having  been  signed  and 
-deliyaed  to  said  Ohristlau.  [Signed]  Thos. 
Catroa"  Neither  does  the  affidavit  of  Christ- 
ian or  the  extensive  affidavit  of  T.  O.  Abbott  in 
any  manner  tend  to  contradict  the  affidavit  of 
the  Judge,  all  showing  that  the  stipulation  was 
entered  into  as  indicated.  Elven  if  it  should  be 
tme,  as  stated  on  information  and  belief  in  the 
affidavit  of  Abbott,  that  the  ease  of  Opie  v.  Pa- 
cific Investment  Co.  was  prosecuted  in  the  in- 
terest of  the  respondent,  yet  the  attorneys  for 
the  appellant  saw  fit  to  make  a  stipulation  that 
the  satisfaction  of  the  Judgment  should  await 
the  determination  of  that  case.  There  is  no 
'Showing  in  this  record  tliat  the  cause  of  Opie  v. 
Pacific  Investment  Co.  was  unduly  delayed 
through  the  Instrumentality  of  the  respondent, 
nor  is  there  any  showing  that  at  any  time 
after  the  stipulation  was  entered  into  there 
was  any  demand  made  by  the  attorneys  for 
the  appellant  that  the  money  should  be  ap- 
propriated upon  the  Judtrment,  or  that  the  stip- 
ulation should  be  avoided. 
The  Judgment  is  affirmed. 

HEAVIS,  c:  J.,  and  WHITE,  MOUNT. 
HADLE7,  FDLLERTON,  and  ANDERS,  JJ., 
•eoncnr. 


In  re  MURPHY'S  ESTATE. 

PILLEY  V.  MURPHY. 

<8npreme  Court  of  Wasbington.     Sept.  16, 
19Q2.) 

PROBATE  PKOCBKDINOS— TRIAL  BT  JtJRT— 
ESTOPPEL. 

1.  Where  one  responds  to  a  citation  in  a 
imbate  proceeding,  and  appears  generally  by 
demurrer  to  the  petition,  aud  asks  its  dismissal 
«n  the  ground  that  the  court  cannot  hear  it  as 
«  probate  proceeding,  the  court  may  treat  the 
petition  as  a  complaint,  settle  the  issues  there- 
under, and  try  it  as  a  civil  case. 

2.  Ballinger's  Ann.  Codes  &  St  {  4967, 
providing  for  trial  by  Jury  of  an  issue  of  fact 
ia  an  action  for  recovery  of  specific  property, 
applies  to  a  proceeding  against  an  administra- 
tor by  lii.s  successor  for  possession  of  property, 
title  to  which  Is  pnt  in  issue. 

3.  An  administrator,  by  including  in  the  In- 
ventory of  the  estate  property  of  which  he 
bad  possession  before  he  was  administrator,  ia 
not  estopped  to  claim  ownership  and  right  of 
poaseasiott  as  against  his  successor. 

Amieal  from  superior  court,  Thurston  coun- 
ty; 0.  V.  Linn,  Judge. 

In  the  matter  of  the  estate  of  Eliza  J.  Mur- 
phy, deceased.  Proceeding  by  George  E  FU- 
ley  against  John  Miller  Murphy.     From  an 

*  >.  S««  Executor*  and  Administrator!,  vol.  XL 
Otnt.  Die  i  ta. 


adverse  order  and  Judgment,  Murphy  appeals. 
Reversed. 

G.  C.  Israel,  for  appellant    J.  W.  Robinson 
and  W.  I.  Agnew,  for  respondent. 

HADI^Y,  J.  This  is  an  appeal  from  a 
final  order  and  Judgment  of  the  court  upon  a 
citation  issued  against  appellant  The  record 
shows  that  upon  the  petition  of  certain  heirs 
at  law  of  Eliza  J.  Murphy,  deceased,  the  re- 
spondent, George  E  Fliley,  was  appointed  ad- 
ministrator of  the  estate  of  said  deceased  to 
succeed  the  appellant  Appellant  had  thereto- 
fore been  the  acting  and  qualified  administra- 
tor, but,  owing  to  the  withdrawal  of  one  of 
his  sureties  from  bis  bond  as  administrator, 
and  the  faihire  of  appellant  to  file  a  new  or 
additional  bond  within  the  statutory  time,  a 
vacancy  occurred,  which  was  filled  as  afore- 
said. After  the  appointment  of  respondent, 
Filley,  he  demanded  of  appellant  that  he  turn 
over  to  him  all  books  of  account,  papers,  cred- 
its, moneys,  and  pers<mal  property  belonging 
to  said  estate  relating  to  the  Washington 
Standard  newspaper  and  Job  printing  office, 
and  also  .demanded  possession  of  what  is 
known  as  the  "Opera  House,"  together  with 
all  the  property  belonging  to  said  estate  used 
in  connection  with  said  opera  bouse  on 
Fourth  street  in  Olympla,  Wash.,  and  all  mon- 
eys which  had  come  Into  appellant's  hands  as 
the  party,  in  possession  of  said  opera  house 
since  October  26,  1806.  The  demand  was 
made  in  writing,  and  to  the  demand  appel- 
lant made  written  answer,  in  substance  as  fol- 
lows: That  the  said  opera  house  was  then, 
and  always  had  been.  In  his  possession,  not  as 
administrator  of  said  estate,  but  that  said 
building  was  erected  upon  real  estate  one-half 
of  which  was  his  separate  prop«ty,  and  that 
one-half  of  the  expense  of  the  erection  of  the 
building  was  paid  by  him  from  his  separate 
funds;  that  the  other  half  of  said  property 
belonged  to  the  community  consisting  of  him- 
self and  the  deceased,  who  was  his  wife;  that 
bis  possession  and  occupancy  was  that  of  a 
tenant  in  common  with  said  estate,  and  that 
be  had  made  report  to  the  court  of  such  pos- 
session, and  was  ready  and  willing  to  account 
at  any  time  for  one-half  of  the  net  earnings  of 
the  opera  house  since  his  removal  as  admin- 
istrator; that  said  estate  had  not  then,  and 
never  had,  any  interest  in  the  Washington 
Standard  printing  plant  and  paper,  or  In  any 
of  the  personal  property  connected  therewith, 
the  same  having  been  his  separate  property. 
and  being  then  owned  by  himself  and  sons  as 
partners.  Other  property  was  mentioned  In 
the  said  demand  and  answer,  but  no- contro- 
versy exists  in  reference  thereto,  and  the 
same  need  not  be  mentioned  here.  Upon  re- 
ceipt by  respondent,  Fliley,  of  the  aforesaid 
written  answer  of  appellant,  said  Fliley,  as 
administrator,  applied  to  the  court  for  a  cita- 
tion requiring  appellant  to  appear  before  the 
court  and  give  a  full  account  under  oath  of 
all  property  belonging  to  said  estate  in  bis 
possession,  and  that  be  be  required  to  turn 
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over  the  same  to  said  administrator.  There- 
upon a  citation  was  Issued.  The  petition  up- 
on which  the  citation  was  Issued  contained  as 
exhibits,  and  as  a  part  thereof,  copies  of  the 
aforesaid  written  demand  and  answer  there- 
to, and  appellant,  appearing  on  the  return  day 
of  the  citation,  demurred  to  the  petition,  and 
moved  the  court  to  dismiss  the  same,  and 
quash  the  citation,  for  the  alleged  reason  that 
it  Is  apparent  from  the  face  of  the  petition 
and  exhibits  therein  set  forth  that  the  court 
has  no  Jurisdiction  In  this  proceeding  of  the 
subject-matter  or  of  the  appellant  for  the  pur- 
pose of  trying  title  or  right  of  possession  to 
said  property.  The  demurrer  was  overruled. 
Thereupon  appellant  answered  the  petition,  in 
which  he  set  forth  the  tacts  upon  which  he 
bases  his  claim  of  separate  ownership  in  the 
newspaper  property  above  mentioned,  and 
also  In  the  one-half  of  the  opera-house  prop- 
erty. The  administrator,  by  reply,  denied  the 
material  averments  of  appellant's  said  an- 
swer, thus  putting  in  issue  the  question  of  ti- 
tle and  the  facts  upon  which  appellant  claims 
the  right  of  possession  to  the  property  de- 
manded. The  reply  further  alleged  that  ap- 
pellant, when  he  was  administrator,  had  caus- 
ed all  of  said  property  to  be  Inventoried  as 
the  property  of  said  community,  and  that  be 
is  now  estopped  from  claiming  any  portion 
thereof  as  his  separate  property.  Upon  the 
completion  of  the  issues  as  alMve  stated,  the 
court  announced  that  the  issues  thereby  made 
were  ready  for  trial,  whereupon  appellant  ob- 
jected to  the  court  trying  the  issues,  for  the 
reason  that  by  the  same  the  title  to  the  prop- 
erty, both  real  and  personal,  must  be  deter- 
mined upon  the  trial,  and  that  the  court,  act- 
ing in  probate.  Is  without  jurisdiction,  and 
moved  the  court  to  transfer  the  same  to  the 
civil  department  for  trial.  The  objection  and 
motion  were  overruled.  Thereupon  appellant, 
in  writing,  demanded  a  jury  trial  of  the  said 
issues  of  separate  ownership  and  right  of  pos- 
session, which  was  also  denied.  The  court 
thereupon  proceeded  to  try  the  issues  involved 
without  a  jury,  and  thereafter  entered  judg- 
ment to  the  effect  that  the  appellant  is  estop- 
ped to  now  assert  a  claim  of  ownership  in 
any  portion  of  said  property  as  against  the 
demand  of  his  successor,  and  that  he  shall 
turn  over  to  said  administrator  said  opera- 
house  property  and  the  imdivided  one-third  in- 
terest in  and  to  the  Washington  Standard 
news  and  job  printing  office,  together  with 
$243  cash,  shown  to  have  been  collected  from 
said  property  since  bis  removal  as  adminis- 
trator, and  also  all  papers,  title  deeds,  and 
accounts  in  his  hands  relating  to  all  of  said 
property.  B>om  said  judgment  this  appeal 
was  taken. 

It  Is  assigned  as  error  that  the  court  over- 
ruled the  appellant's  demurrer  to  the  petition 
for  citation.  This  assignment  is  tmsed  upon 
the  theory  that  the  petition  showed  upon  ita 
face  that  the  title  and  right  of  possession  to 
certain  property  were  Involved,  and  that  the 
court  sitting  In  a  probate  proceeding  coulA 


not  bear  It  If  the  demurrer  had  been  Inter- 
posed to  the  petition  before  the  Issuance  of 
the  citation,  the  question  would  then  have- 
been  presented  whether,  under  the  facts  stat- 
ed, relief  by  way  of  citation  could  be  had;  bat. 
In  any  event,  we  think  the  court  might  have 
proceeded  to  settle  issues  under  the  petitkHk 
for  trial.  In  this  state  we  have  no  probate 
court,  properly  speaking,  as  dlstlngcoished 
trom  the  court  that  entertains  Jurisdiction  of 
other  matters.  The  court  of  general  Jurisdic- 
tion also  hears  and  determines  probate  mat- 
ters. Matters  pertaining  to  probate  are  re- 
ferred to  what  is  called  "probate"  procedure, 
as  distinguished  from  what  Is  denominated 
"clvU"  or  "crlmtaal"  procedure.  But  when 
the  court,  sitting  in  a  probate  proceeding,  dis- 
covers In  a  petition  the  statement  of  facts 
which  forms  the  basis  of  a  controversy,  we 
see  no  reason  why  it  may  not  settle  the  issues 
thereunder  when  an  appearance  has  been 
made  thereto,  and  then  proceed  to  try  It  in  a 
proper  manner,  as  any  other  civil  cause.  Tlie 
court  may  require  the  proceeding  to  be  sep- 
arately docketed.  If,  when  the  Issues  are 
formed,  it  appears  to  be  such  as  should  be 
thus  docketed.  Whether  a  citation  should 
have  issued  on  the  strength  of  this  petition  or 
not,  It  is  nevertheless  true  that  appellant  re- 
sponded to  the  citation,  and  appeared  gen- 
erally by  demurrer  to  the  petition,  and  asked 
its  dismissal  simply  on  the  ground  that  the 
cqurt  could  not  hear  it  as  a  probate  proceed- 
ing. We  think  it  was  not  necessary  te  sus- 
tain the  demurrer  and  dismiss'  the  proceeding 
on  that  ground.  But  under  our  liberal  prac- 
tice as  to  the  form  of  actions  the  petitloD 
could  be  treated  as  in  the  nature  of  a  com- 
plaint. The  Issues  could  be  framed  thereun- 
der, and  the  cause  tried  without  requiring  an- 
other statement  of  the  same  facts  under  some 
other  form  or  name.  If  It  developed  that  it 
was  not  properly  a  probate  proceeding,  H 
would  not  be  treated  as  such.  We  think  the 
court  did  not  err  In  overruling  the  demurrer 
and  in  refusing  to  dismiss  the  petition. 

It  is  assigned  as  error  that  the  court  re- 
fused to  grant  appellant  a  jury  trial  of  the 
Issues  made  by  the  pleadings.  It  is  manifest 
that  the  averments  and  denials  found  In  tbe 
pleadings  squarely  raise  the  issue  as  to  the 
ownership  of  both  real  and  personal  property, 
and  incidentally  the  right  of  possession  to  the 
same  property  is  also  Involved.  Section  4967. 
2  Balllnger's  Ann.  Codes  &  St,  provides  as 
follows:  "An  Issue  of  fact  In  an  action  for 
the  recovery  of  money  only,  or  of  spectflc  real 
or  personal  property  shall  be  tried  by  a  Jury, 
unless  a  Jury  is  waived,  as  provided  by  law, 
or  a  reference  ordered,  as  provided  by  stat- 
ute relating  to  referees."  From  the  above  stat- 
ute there  seems  to  be  no  escape  from  the 
position  that  In  a  proceeding  for  the  recovery 
of  specific  real  or  personal  property  the  Issues 
of  fact  shall  be  tried  by  a  Jury.  In  Re  Got- 
kow's  Estate  (Wash.)  68  Pac.  174,  It  was 
sought  to  recover  specific  personal  property 

by  a  proceeding  filed  in  the  proba^tje^(;{^{||%:j>end- 
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(ng  for  the  settlement  of  the  estate.  We  held 
tbat  the  Issue  must  be  tried  by  a  jury.  It  la 
tme  the  estate  made  no  claim  to  the  fund 
tbere  sought,  and  the  controversy  was  wholly 
between  ontside  parties  as  to  the  right  of 
possession  to  a  portion  of  a  certain  legacy, 
but  we  do  not  see  that  any  dlsUnctlon  should 
tie  made  In  the  application  of  the  statutory 
principle  when  an  estate  Itself  happens  to  be 
one  of  the  claimants  for  possession.  In  Re 
AUstad's  Estate,  67  Pac.  603,  this  court  held 
tbat  the  court  in  a  probate  proceeding  to  set- 
tle the  accounts  of  the  administrator  and  dis- 
tribute the  estate  had  not  Jurisdiction  to  de- 
termine the  claim  of  the  administrator  to  one- 
lialf  of  tbe  estate  as  a  partner  of  the  de- 
<:eased.  The  court,  In  its  judgment  In  tbe  case 
at  bar,  says  It  has  Inquired  Into  the  facts 
•"incidentally  for  the  purpose  of  determining 
tbe  right  of  possession,  and  not  for  the.  pur- 
pose of  determining  the  title."  Under  the 
-statute  above  quoted  it  seems  that  the  right 
of  possession  Is  the  very  thing  to  be  tried  by 
a  jury,  and  we  do  not  see,  under  the  issues, 
bow  the  questions  of  title  and  right  of  pos- 
session are  to  be  separated.  We  understand 
it  to  have  been  tbe  theory  of  the  trial  court 
tbat  this  should  not  be  treated  as  an  action 
or  proceeding  to  recover  specific  property,  but 
rather  as  a  proceeding  to  require  appellant, 
as  tbe  former  administrator,  to  discharge  a 
<dnty  as  such  by  way  of  turning  over  certain 
property  of  the  estate.  Tbe  issue  Is  made, 
bowever,  tbat  It  Is  not  tbe  property  of  the 
«state,  and  it  never  was.  The  court  held  tbe 
appellant  estopped  In  this  proceeding  to  claim 
ownership  and  right  of  possession  as  against 
bis  successor  on  the  ground  that  the  property 
^ras  once  Included  in  an  inventory,  and  It 
aeems  to  have  been  the  court's  view  tbat  ap- 
pellant must  now  yield  possession,  and  may 
then  institute  an  action  of  his  own  to  recover 
it  back.  In  which  tbe  issues  here  Involved 
may  be  tried.  We  do  not  thinly  it  follows 
that  appellant  is  estopped  merely  because  the 
property  may  once  have  been  included  in  an 
Inventory.  It  is  quite  possible  for  property 
to  be  erroneously  included  in  an  inventory 
by  one  acting  under  pure  mistake  of  facts  or 
in  Ignorance  of  legal  rights.  Such  conditions 
in  no  way  change  tbe  fact  of  tbe  real  owner- 
ship, and  hicidentally  do  not  affect  the  right 
«f  possession  attached  to  such  ownership.  It 
wotdd  seem  unnecessary  to  require  a  present 
yielding  of  possession  to  tbat  which  Is  now 
squarely  in  issue  before  the  court  to  be  Im- 
mediately followed  by  some  other  proceeding 
to  recover  it  back  under  the  same  issues  now 
tendered. 

Tbe  antborltleB'  cited  by  respondent  on  tbe 
subject  of  estoppel  do  not  seem  to  deal  with 
an  administrator  who  claims  ownership  In 
tbe  disputed  property  himself,  the  actual  pos- 
session of  which  was  not  changed  by  the  ad- 
ministration; but  rather  with  cases  where  the 
property  originally  came  Into  the  administra- 
tor's hands  as  estate  property,  and  to  which 
be  asserted  no  prior  ownership.    Bigelow,  Es- 


top. (5th  Ed.)  p.  554,  is  cited  by  respondent. 
In  the  discussion  of  cited  cases  the  author 
observes:  "The  court  remarked  that  it  might 
be  that  a  trustee  would  not  be  estopped  from 
setting  up  bis  own  title  by  tbe  acceptance  of 
a  trust  In  Ignorance  of  bis  title,  or  through 
mistake,  when  he  had  done  no  act  which  it 
would  be  prejudicial  to  tbe  beneficiaries  Cor 
him  to  gainsay.  And  so,  perhaps,  a  trustee, 
notified  of  an  adverse  dalm,  would  not  be 
required  to  surrender  the  assets  until  that 
claim  was  settled.  But  these  principles  did 
not  touch  the  point  In  the  present  case.  The 
administrator  did  not  pretend  to  have  any 
right  to  the  cotton,  or  tbat  anybody  else  was 
claiming  It.  The  case  was  an  open  and  un- 
disguised attempt  by  a  trustee  to  avail  him- 
self of  his  trust  to  make  a  personal  profit  out 
of  an  implied  defect  In  tbe  title  to  tbe  prop- 
erty which  had  come  to  his  bands.  It  was 
to  tbe  credit  of  the  law,  the  court  strongly 
observed,  that  It  did  not  tolerate  such  a  thing." 
Thus  it  appears  the  principle  is  recognized 
tbat  a  trustee  Is  not  estopped  from  setting  up 
bis  own  title  by  the  acceptance  of  a  trust 
in  Ignorance  of  his  own  title  or  through  mis- 
take. We  think  appellant  is  entitled  to  have 
the  issues  of  fact  here  Involved  determined  by 
a  jury. 

Tbe  case  is  therefore  reversed,  and  tbe 
cause  remanded,  with  instructions  to  grant  a 
jury  trlaL 

RBAVIS.  O.  J.,  and  PULLBETON,  AN- 
DERS, WHITE,  DUNBAR,  and  MOUNT,  JJ., 
concur. 


In  re  MURPHY'S  ESTATE. 

(Supreme  Court  of  Washington.    Sept  17, 

1902.) 

DECBDENT'S  ESTATE— ALLOWANCE  FOR  FAMI- 
LY—NUNC  PRO  TDNC  ORDER. 

1.  An  order  making  an  allowance  for  the 
family  of  deceased  having  been  without  notice, 
a  nunc  pro  tunc  order  coverine  the  Items  In- 
cluded in  the  first  order  may  oe  made  after 
hearing,  on  notice,  of  objections  to  allowance 
to  the  administrator  for  sums  paid  under  the 
first  order. 

2.  Under  2  Ballinger'g  Ann.  Codes  &  St.  { 
6220,  providing  that  on  tbe  death  of  the  lius- 
band  tbe  court  shall  set  apart  for  the  use  of 
the  widow  and  minor  children  the  exempt  prop- 
erty, and,  if  this  be  insufficient  for  their  sup- 
port, it  may  make  such  further  allowance  out 
of  the  estate  as  may  be  necessary  for  main- 
tenance of  the  family  during  settlement  of  the 
estate,  an  allowance  in  favor  of  the  family 
for  the  benefit  of  minor  children  only  may  be 
mode  on  the  death  of  a  wife. 

3.  An  administrator  paying  doctors'  bills  and 
funeral  expenses  of  an  adult  child  of  intestate 
cannot  have  an  allowance  therefor  out  of  the 
estate,  but  only  a  charge  on  the  distributive 
share  of  the  child,  though  the  child  was  an  in- 
valid, and  lived  with  intestate's  family. 

Appeal  from  superior  court,  Thurston  coun- 
ty;  O.  V.  Linn,  Judge. 

In  tbe  matter  of  tbe  estate  of  Eliza  3.  Mur- 
phy, deceased.  From  the  judgment,  John 
Miller  Murphy  appeals.    Reversed. 

For  former  opinion,  see  6&  Pa£,>424.|^ 
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G.  c.  Israel,  for  appellant  X  W.  Robinson 
and  W.  I.  Agnew,  for  respondent 

HADLEY,  J.  This  Is  an  appeal  from  a 
refusal  of  the  superior  court  to  make  cer- 
tain allowances  upon  the  hearing  of  the 
final  account  of  an  administrator.  Appellant 
had  formerly  been  administrator  of  an  estate 
consisting  in  large  part,  If  not  as  a  whole, 
of  community  property,  which  belonged  to 
himself  and  his  deceased  wife  at  the  time  of 
her  death.  He  was  succeeded  aa  adminis- 
trator by  another,  and  this  controversy  arises 
over  the  settlement  of  certain  items  in  con- 
nection with  appellant's  final  account.  At 
the  time  of  the  wife's  death  certain  minor 
children  of  the  marriage  were  living  with 
the  parents  as  members  of  the  family,  and 
these  children  continued  to  reside  with  the 
father  after  the  mother's  death.  The  mother 
died  November  3,  1895,  and  in  May,  1897, 
on  the  application  of  appellant  showing  that 
as  the  surviving  husband  of  the  deceased 
and  as  father  of  the  minor  children  he  had 
maintained  the  household  and  {raid  family 
expenses  since  the  death  of  bis  wife,  and 
that  the  sum  of  $50  per  month  had  been  so 
expended  by  him  for  that  purpose,  it  was  or- 
dered by  the  Ilonorable  Charles  H.  Ayer,  the 
then  judge  of  said  court  that  said  sum  should 
be  allowed  as  a  family  allowance,  aggregat- 
ing in  all  the  sum  of  $850.  This  controversy 
now  arises  under  objections  to  said  allow- 
ance. The  objections  are  based  upoa  the  al- 
leged grounds  that  the  court  was  without 
authority,  by  statute  or  otherwise,  to  make 
such  order:  that  the  order  was  ex  parte, 
made  without  notice,  and  contrary  to  law. 
That  the  order  was  made  without  notice  ap- 
pears to  be  true,  but  at  the  hearing  of  these 
objections,  which  was  after  due  notice,  it 
was  insisted  by  appellant  that  a  nunc  pro 
tunc  order  should  be  made  covering  the  same 
items  included  in  the  former  order.  Such  an 
order  would  have  been  proper  if  the  Items 
were  proper  ones  for  allowance  under  the 
law.  The  court  however,  declined  to  make 
the  order  on  the  ground  that  there  is  no  au- 
thority in  law  to  make  such  an  allowance  to 
a  family  upon  the  death  of  the  mother. 
The  statute  upon  the  subject  of  family  al- 
lowance is  found  in  section  6220,  2  BalUn- 
get's  Ann.  Codes  &  St,  and  is  as  fellows: 
"In  the  case  of  the  appointment  of  an  execu- 
tor or  administrator  upon  the  death  of  the 
husband,  as  mentioned  in  the  last  preced- 
ing section,  the  court  shall,  without  cost  to 
the  widow,  minor  child  or  children,  set  apart, 
for  the  use  of  such  widow,  minor  child  or 
children,  all  the  property  of  the  estate  by 
law  exempt  from  execution;  if  the  amount 
thus  exempt  be  insufficient  for  the  support  of 
the  widow  and  minor  child  or  children  the 
court  shall  make  such  further  reasonable 
allowance  out  of  the  estate  as  may  be  nec- 
essary for  the  maintenance  of  the  family 
according  to  their  circumstances,  during  the 
progress  of  the  settlement  of  the  estate." 


It  will  be  observed  that  the  only  conditions 
literally  stated  by  the  statute  as  the  liasis 
of  such  allowance  are  the  death  of  the  hus- 
band, and  the  existence  of  a  widow  or  minor 
child  or  children,  or  both.  It  is  argued  that 
the  statute  authorises  such  an  allowance  only 
upon  the  death  of  the  husband  and  father, 
and  that  in  case  of  the  death  of  the  wife 
and  mother  no  such  allowance  can  be  made. 
A  literal  reading  of  the  statute  seems  t» 
warrant  the  contention.  It  should,  however, 
be  considered  that  one  of  the  purposes  of  the 
statute  is  to  provide  for  minor  children  dur- 
ing the  settlement  of  the  estate,  and,  if  this 
right  is  denied  when  the  estate  is  being  ad- 
ministered because  of  the  death  of  the  mother, 
minor  children  may  thus  be  deprived  of  a  sub- 
stantial means  of  existence.  The  above  statute 
was  passed  in  1864,  when  property  was  held  by 
separate  ownership,  and  when  the  husband  h^ 
under  his  control  his  entire  estate,  without  ad- 
ministration, after  the  death  of  his  wife.  There- 
existed  no  necessity  for  an  allowance  in  favor 
of  the  husband,  since  the  estate  was  in  hl» 
bands,  and  could  be  used  for  the  benefit  of  mi- 
nor children.  Upon  the  death  of  the  husband,, 
however,  the  wife  succeeded  to  a  dower  In- 
terest only,  aad  such  an  allowance  became 
a  necessity  to  her  for  the  immediate  support 
of  herself  and  children.  Upon  the  adoption 
of  our  community  property  law  conditions 
were  materially  changed.  The  commimlty 
estate  must  pass  into  the  hands  of  the  ad- 
ministrator upon  the  death  of  either  spouse. 
More  frequently  than  otherwise,  the  commu- 
nity property  is  all  that  is  possessed  by 
either  one,  and  In  such  case,  when  the  ad- 
ministrator takes  charge  upon  the  death  of 
a  wife,  If  no  allowance  can  be  made  in  favw 
of  the  family,  the  children  are  thus  deprived 
of  the  protection  which  was  intended  by  the- 
statute.  The  welfare  of  the  minor  childieu 
being  the  thing  In  view,  we  think  this  stat- 
ute must  be  construed  in  ominection  with  the 
later  community  property  laws  In  such  a 
way  as  will  secure  to  minor  children  the  pro- 
tection originally  intended.  We  therefore- 
bold  that  the  i>ower  exists  to  make  an  al- 
lowance In  favor  of  the  family  for  the  bene- 
fit of  minor  children  upon  the  death  of  the 
wife  and  mother,  and  the  necessary  exi>ens» 
of  maintaining  the  household  for  their  bene- 
fit "according  to  their  circumstances"  Is  a 
proper  allowance  under  the  statute.  We 
think  the  family  entitled  to  the  benefit  of  tbe- 
statute  consists  of  the  father  and  minor  chil- 
dren only,  and  that  other  persons  who  may- 
be living  as  members  of  the  family  are  not 
included  therein.  The  statute  does  not  seem, 
to  be  susceptible  of  any  other  construction, 
since  minor  children  only  are  mentioned^ 
This  rule  may  seem  to  be  a  harsh  one  lik 
some  instances,  as  in  the  case  at  bar,  whece- 
adult  and  Invalid  daughters  were  living  aa- 
members  of  the  family;  but  the  statute  ex- 
tends the  ta.var  of  such  an  allowance  to- 
minor,  and  not  to  adult  children.  We  thintt 
the  court  should  now  enter  a  nunc  pro  tone 
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order  allowing  as  much  of  the  sum  covered  by 
the  original  allowance  as  is  included  in  the 
interpretation  given  to  the  statute  by  this 
opinion. 

It  is  farther  assigned  that  the  conrt  erred 
in  refusing  to  allow  certain  Items  paid  by 
appellant  as  physicians'  charges  and  funeral 
expenses  on  acconnt  of  the  last  illness  and 
death  of  his  daughters,  who  lived  with  him  in 
liis  family  during  their  illness  and  at  the 
time  of  their  death.  Snch  of  these  items  as 
were  reasonably  expended  for  the  benefit  of 
minor  children,  and  which  accrued  during 
minority,  shonld  be  allowed  as  a  part  of 
the  family  allowance.  The  other  Items,  un- 
der the  circnmstances,  are  proper  charges, 
respectively,  against  the  distributive  shares 
of  the  estate  coming  to  the  adult  children, 
bnt  snbject  to  the  debts  of  the  estate.  Those 
cbildren  have  no  estate  from  which  the  items 
can  be  paid  nntil  the  present  estate  is  set- 
tled and  their  distribntlve  shares  nre  ready 
to  he  apportioned.  The  court  shonld  see  that 
appellant  is  paid  the  amount  of  these  items 
from  sncb  distribntlve  shares,  if  there  be 
such,  at  the  final  settlement  of  the  estate. 
This  is  proper  because  of  the  nature  of  the 
expenditures,  being  such  as  are  first  charges 
against  the  respective  estates  of  the  children 
for  whom  they  were  made;  and,  since  they 
were  advanced  by  appellant  at  a  time  when 
humanity  demanded  it  we  think  he  should 
be  reimbursed  before  the  distributive  shares 
are  otherwise  distributed. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instmctions  to  the  lower  conrt 
to  proceed  in  accordance  with  this  opinion. 

BEAVIS,  C.  J.,  and  FULLERTON, 
WHITE,  MOUNT.  ANDBR&  and  DUNBAR, 
n„  concur. 


BOBBRTS  et  aL  ▼.  PORT  BLAKELT  Mllili 
CO. 

(Sopreme  Conrt  of  Washington.    Sept.  17, 
1902.) 

NSQUOBNCE— NONSUIT— EVIDKNCB—RB8 
aBSTiB— INSTRUCTIONS. 

1.  Nonsnit  in  an  action  for  death  of  a  «on- 
dnctor  of  a  logging  train,  from  derailment 
thereof,  the  negligence  alleged  being  failure 
to  provide  safe  and  suitable  cars,  in  that  the 
flanges  on  the  car  wheels  had  become  worn, 
and  contained  flaws  discoverable  by  reason- 
able inspection,  and  that  one  or  more  of  the 
flanges  broke,  causing  the  derailmeut,  is  prop- 
erly denied, — plaintiffs  evidence  showing  the 
train  was  loaded  as  nsoal  and  traveling  at  the 
anal  speed;  that  the  track  was  not  out  of  or- 
der; that  flanges  on  some  of  the  car  wheels 
\rere  too  thin  to  be  safe,  aud  had  flaws  in  them, 
and  broke  at  the  time  of  the  accident;  that 
such  condition  of  the  flanges  makes  a  oar  nn- 
Mfe  and  dangerous,  especially  when  rounding  a 
corre,  as  was  the  tram  when  the  accident  oc- 
curred; and  that  a  reasonable  and  ordinnry  in- 
spection would  have  discovered  the  defects; 
and  no  other  cause  of  the  accident  being  shown 
or  intimated  by  the  evidence. 

2.  Where  a  witness  testifies  that,  just  after 
a  train  was  derailed,  he  saw  the  car  wheels 


with  the  flanges  broken  oSF,  and  saw  and  eX' 
amined  pieces  of  broken  flanges,  and  that  they 
bad  flaws  in  them  and  were  thin,  and  that  he 
piled  up  the  pieces,  and  that  six  months  aft- 
erwards he  went  back  to  the  place  of  the  ac- 
cident, aud  near  there  found  a  piece  of  a  bro- 
ken flange,  which,  though  he  cannot  identify 
it  as  one  he  saw  at  the  time  of  the  accident, 
appears  like  some  he  then  saw,  the  piece  is  ad- 
missible in  evidence,  both  as  illustrative  of  the- 
pieces  witness  saw  at  the  time  of  the  accident, 
and  also  for  the  jury  to  determine  whether  it 
was  one  of  such  pieces. 

3.  As  part  of  the  res  gestte  of  the  wreck  of  a 
train  from  alleged  defective  flianges  of  car 
wheels,  declarations  of  the  general  superiu- 
teudeut,  who  had  direction  and  management  of 
the  railroad,  made  while  examining  the  wreck, 
soon  after  his  arrival  at  the  scene  thereof, 
three  hours  after  it  occurred,  that  if  the  com- 
pau.v  used  any  more  wheels  of  such  make  he 
would  not  work  sny  longer  for  it,  and  that  he 
could  not  be  pntting  new  wheels  under  the  cars 
all  the  time,  is  admissible  against  the  com- 
pany. 

4.  The  bracketed  words  in  an  instruction: 
"The  burden  is  on  plaintiffs  to  establish  that 
the  death  was  caused  by  defendant's  negli- 
gence, [and  if  yon  find  that  liis  death  was 
not  due  to  the  negligence  of  the  defendant, 
then  you  need  consider  nothing  further,  as 
your  verdict  in  that  case  must  be  for  defend- 
ant.] The  negligence  of  defendant  must  be  es- 
tablished by  a  preponderance  of  the  evidence." 
— are  not  ground  for  reversal;  as  shifting  the 
burden  of  proof  to  defendant;  the  intent  of  tlie 
whole  instruction  being  clearly  expressed  that 
the  harden  is  on  plaintiffs  to  prove  negligence. 

6.  A  requested  instruction  defining  negli- 
gence in  general  terms  need  not  be  given, 
where  the  jury  are  correctly  instructed  on  the 
ppccific  negligence  under  consideration. 

G.  The  instructions  given  having  repeatedly 
told  the  jury  that  the  burden  was  on  plaintiffs 
to  establish  negligence,  and  being  such  as  to 
impress  on  the  minds  of  the  jury  that  they 
must  find  by  a  preponderance  of  the  evidence 
that  defendant  was  negligent,  and  that  this 
negligence  caused  the  injnry,  refusal  of  an  in- 
struction that  negligence  is  never  presumed  is 
not  error. 

7.  Thongh  tiiere  is  some  circumstantial  evi- 
dence in  a  case,  yet,  the  case  not  resting  on  it, 
an  instruction  concerning  circumstantial  evi- 
dence may  be  refused. 

8.  The  giving  of  instmctions  covering  others- 
requested   is  enough  in  respect  thereto. 

Appeal  from  superior  court.  Mason  county; 
Mason  Irwin,  Judge. 

Action  by  Dora  Roberts,  In  her  own  right, 
and  otbers,  mlDons,  by  tier  as  tiKir  guardian,, 
against  the  Port  Blakely  Mill  Company,  a 
corporation.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Affirmed. 

5.  P.  Richardson  and  Preston,  Carr  &  Oil- 
man, for  appellant  Troy  &  Falknor,  for  re- 
spondents. 


MOUNT,  J.  The  respondent  Dora  Roberta 
is  the  widow,  and  Lillle  Roberts  and  Hiran> 
Roberts  are  the  minor  children,  of  Warren 
Roberts,  deceased.  In  his  lifetime  Warren 
Roberts  was  in  the  employ  of  the  appellant  as- 
a  conductor  on  a  logging  railroad  operated  by 
it  in  Mason  county,  in  this  state.  This  road 
was  a  standard-gauge  railroad,  equipped  witb 
standard  locomotive  and  with  logging  trucks, 
and  was  operated  for  the  purpose  of  trans- 
porting saw  logs  from  the  forest  wl 
Jigitized  by'  - 
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were  cat  to  tide  water.  The  road  consisted 
of  tbree  sections,— the  first  section  extending 
from  the  forest  where  the  logs  were  cut  to  a 
station  called  "Matlock";  the  second,  from 
Matlock  to  a  station  railed  "26";  and  the  third 
from  26  to  a  station  called  "New  Kamll- 
chte,"  at  tide  water.  On  the  16th  day  of  Oc- 
tober, 1000,  the  said  Roberts  had  charge  of  a 
trahi  which  was  mnnlng  from  26  to  New 
Kamllchle.  This  train  consisted  of  a  loco- 
motlve  and  17  cars  of  logging  trucks,  loaded 
with  saw  logs.  The  train,  which  was  running 
at  the  usual  rate  of  speed.  In  rounding  a 
«urye  was  derailed,  and  Roberts  was  thrown 
from  his  position  on  the  train  to  the  ground 
and  Instantly  killed.  This  suit  was  brought 
by  bis  widow  and  minor  children  to  recover 
-damages  for  the  loss  of  the  husband  and 
father;  it  being  claimed  that  the  train  was 
derailed  through  the  negligence  of  the  defend- 
ant In  falling  to  proride  safe  and  suitable 
cars  In  this:  that  the  flanges  upon  the  wheels 
of  the  cars  bad  become  worn,  and  contained 
flaws  which  could  have  been  discovered  by 
reasonable  Inspection,  and  that  one  or  more 
of  these  flanges  broke,  causing  the  train  to 
leave  the  track,  thereby  causing  the  death  of 
Warren  Roberts.  The  cause  was  tried  be- 
fore the  lower  court  and  a  Jury.  A  verdict 
>vas  rendered  In  favor  of  the  plaintlfifs  for  the 
e:um  of  $4,000.  From  a  Judgment  on  the  ver- 
4]lct,  defendant  appeals.  Errors  of  the  trial 
court  are  alleged  substantially  as  follows:  (1) 
In  denying  defendant's  motion  for  a  nonsuit 
fit  the  close  of  plalntiflTs'  evidence;  (2)  In  de- 
nying plaintiffs'  motion  for  a  new  trial;  (3) 
in  admitting  In  evidence  a  broken  piece  of 
flange  picked  up  at  the  place  of  the  accident 
t$everal  months  thereafter;  (4)  In  admitting  in 
evidence  the  statement  of  George  Tew,  de- 
fendant's superintendent,  made  three  or  four 
hours  after  the  accident;  (5)  In  Instructions 
given  to  the  Jury;  and  (6)  in  refusing  to  give 
to  the  Jury  certain  instructions  requested  by 
defendant. 

1.  We  think  the  motion  for  a  nonsuit  was 
properly  denied.  The  plaintiCTs'  evidence 
showed  that  the  train  was  loaded  as  usual, 
and  was  traveling  at  the  usual  rate  of  speed, 
and  that  the  track  was  not  out  of  order.  It 
also  shows  that  flanges  on  some  of  the  car 
wheels  were  too  thin  to  be  safe,  and  had 
flaws  In  them,  and  that  they  broke  at  the 
time  of  the  accident,  and  left  marks  and  In- 
dentations on  the  rails  where  the  cars  left 
the  track;  that  such  condition  of  the  flanges 
make  a  car  unsafe  and  dangerous,  especially 
when  rounding  a  curve;  that  a  reasonable  and 
ordinary  inspection  would  have  discovered  the 
defect;  and  that  the  wreck  occurred  while 
rounding  a  curve.  Here  was  suflSclent  cause 
for  the  accident.  Conditions  existed  which 
rendered  the  operation  of  the  train  dangerous. 
The  train  was  being  properly  operated.  When 
the  defective  wheels  struck  the  curve,  they 
gave  way  and  left  the  rail.  It  was  the  nat- 
ural result  No  other  cause  of  the  accident 
was  shown  or  intimated  by  plaintiffs'  evi- 


dence, nor  In  the  subsequent  evidence  of  ap> 
pellant  This  court  said.  In  Walker  v.  Mc- 
Neill, 17  Wash.  582,  60  Pac.  518:  "Whenever 
a  car  or  train  leaves  the  track.  It  proves  that 
either  the  track  or  machinery,  or  some  portion 
thereof,  Is  not  In  a  proper  condition,  or  that 
the  machinery  Is  not  properly  operated."  Tb»» 
evidence  here  showed  that  the  track  was  In 
order;  that  the  train  was  properly  operated; 
that  the  machinery  was  defective,  and  was 
liable  to,  and  did,  leave  the  track  upon  a 
curve;  and  that  a  reasonable  inspection  would 
have  discovered  the  defect  There  was  but 
one  cause  shown  for  the  accident  and  for 
that  cause  the  defendant  Is  liable.  It  la 
argued  by  appellant  that  the  entire  case  is 
one  of  surmises  and  conjectures,  that  the  ac- 
cident may  have  been  caused  by  a  rock  or 
obstruction  on  the  track  or  the  letting  off  the 
brakes  before  the  accident  or  that  there  was 
some  latent  defect  which  no  Inspection  could 
have  discovered,  or  that  a  sound  and  sufficient 
wheel  broke  or  left  the  rail;  and  the  rule  is 
invoked  that  "where  the  evidence  establishes 
to  a  certainty  tliat  the  accident  resulted  from 
one  or  two  or  more  causes,  for  one  or  more  of 
which  the  defendant  would  be  responsible, 
and  for  one  or  more  of  which  he  would  not 
be  responsible,  a  verdict  for  the  plaintiffs  can- 
not be  sustained."  The  trouble  with  this  posi- 
tion Is  that  the  evidence  does  not  show,  nor 
Is  there  any  attempt  to  show,  any  other 
cause  than  the  one  above  named.  We  tliink 
the  rule  laid  down  by  the  court  In  Walker 
V.  McNeill,  supra.  Is  conclusive  in  this  case. 
In  Walker  v.  McNeill  the  ties  of  the  roadbed 
were  rotten,  and  when  the  derailed  wheels 
struck  them  they  broke  in  two.  They  were 
so  decayed  tliat  they  would  not  hold  spikes, 
and  the  rails  spread.  In  the  case  at  bar  the 
flanges  of  the  car  wheels  were  worn  and  dan- 
gerous. They  contained  flaws,  and.  when 
rounding  a  curve,  were  liable  to,  and  did, 
leave  the  track.  There  Is  no  distinction  in 
principle  between  the  two  cases.  The  same 
argument  used  in  this  case  for  a  reversal 
would  have  been  applicable  In  that  case.  It 
does  not  apply  to  either  for  the  same  reason, 
viz.,  that  there  was  but  one  cause  shown  for 
the  accident  and  for  that  cause  defendant 
was  liable. 

2.  The  argument  in  support  of  the  error  as- 
signed in  denying  the  motion  for  a  new  trial 
Is  based  upon  the  evidence  of  defendant.  De- 
fendant's witnesses  testified  in  substance  that 
the  car  wheels  used  were  of  approved  and 
standard  manufacture;  that  the  cars  were 
regularly  and  frequently  Inspected,  and  no 
defects  were  found;  that  all  the  flanges  used 
were  of  sufficient  strength;  that  the  wheels 
broken  In  the  wreck  were  sound  and  free 
from  flaws;  that  the  deceased  conductor  had 
full  chnrge  of  the  road  and  appliances  on  bis 
run;  that  It  was  a  part  of  his  duty  to  look 
after  the  cars  and  keep  them  in  order.  The 
effect  of  this  evidence  was  to  negative  the 
evidence  of  the  plaintifTs,  and,  if  true.  It 
shows  contributory  negligence  on  the  part  of 
Digitized  by  LjOOQ  IC 
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the  deceased.  iThla  made  a  question  of  fact 
for  tbe  Jury.  After  a  careful  reading  of  all 
the  evidence,  we  tblnk  tbere  was  sufficient 
contradictory  evidence  on  all  the  points  named 
to  go  to  the  Jury,  and  It  was  for  the  Jury  to 
weigh  the  same  and  determine  tbe  truth. 

3.  Tbe  court  permitted  plaintlfts  to  intro- 
duce in  evidence  a  piece  of  broken  flange 
picked  up  at  tbe  place  of  tbe  wreck  some 
adz  months  after  it  occurred.  One  of  the 
wttnesses,  who  was  a  brakeman  on  tbe  train 
at  tbe  time  of  the  wreck,  testified  substan- 
tially that  when  tbe  wreck  occurred  he  was 
on  tbe  rear  end  of  tbe  train;  that  he  Jump- 
ed off,  and  in  a  few  minutes  thereafter  went 
forward  to  the  place  where  the  wrecked  cars 
were  piled  up;  that  be  saw  and  examined 
several  pieces  of  broken  flange;  that  these 
broken  pieces  had  flaws  In  tbem  and  were 
tbln;  that  he  saw  tbe  wheels  with  tbe  flan- 
ges broken  off;  that  he  piled  up  tbe  pieces; 
that  about  six  months  afterwards  be  went 
back  to  tbe  place  of  tbe  wreck  with  one  of 
tbe  plaintifls'  attorneys,  and  near  where  the 
wreck  occurred  picked  up  the  piece  offered 
In  evidence.  He  was  not  able  to  Identify 
this  particular  piece  as  one  which  he  had 
seen  tbere  at  the  time  of  the  wreck,  but  said: 
"It  was  very  similar  to  that  in  size  and 
beft  •  •  •  There  were  some  longer,  and 
some  shorter,  and  some  broken  in  different 
vrays.  •  •  •  Q.  Were  there  some  that 
appeared  to  be  like  this?  A.  Yes,  sir."  We 
think,  under  this  evidence,  that  the  piece  of 
flange  was  entitled  to  go  to  tbe  Jury,  as  tbe 
court  in  admitting  it  said,  "for  what  it  was 
worth";  that  is,  the  Jury  had  a  right  to  de- 
termine whether  it  was  or  was  not  a  piece 
at  a  flange  which  was  broken  from  a  car 
wbed  at  tbe  time  of  the  wreck.  State  v. 
Cnshlng,  17  Wash.  544,  558,  GO  Fac.  612; 
King  V.  Bailroad  Co.,  72  N.  T.  607.  Pup- 
ttaermore,  we  think  the  piece  exhibited  was 
competent  as  illustrative  of  the  pieces  which 
be  had  examined  at  the  time  of  the  accident, 
upon  the  principle  that  a  drawing  or  model 
or  photograph  is  admissible  to  explain  oral 
evidence,  in  order  that  tbe  Jury  may  under- 
stand and  apply  the  oral  evidence  in  connec- 
tion therewith. 

4.  Two  of  plaintiffs'  witnesses  were  per- 
mitted over  defendant's  objection  to  testify 
to  certain  statements  made  by  George  Tew, 
who  was  general  superintendent  and  had  the 
direction  and  managemoit  of  the  railroad. 
Mr.  Tew  arrived  at  the  scene  of  the  wreck 
abont  threg_  hours  after  it  occurred.  Soon 
after  b1s  arrtvalTie  was  examining  the  same. 
One  of  the  witnesses  testified:  "I  heard  tiim 
say —  He  was  looking  at  tbe  flanges,  and  he 
said,  if  the  company  used  any  more  Tacoma 
wheels,  he  would  not  work  any  longer  for 
them."  Another  testified  that  Mr.  Tew  at 
the  same  time  and  place  said:  "This  puts 
me  in  a  devil  of  a  fix,  and  I  can't  be  putting 
new  wheels  under  the  cars  all  the  time." 
We  think  these  declarations  were  admissi- 
ble, onder  tbe  rule  stated  by  Mr.  Jones  in 
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the  Law  of  Evidence  (section  300),  a  part  of 
which  is  as  follows:  "On  the  same  principle 
reports  to  the  general  manager  of  a  railway 
company  concerning  tbe  circumstances  and 
results  of  an  accident,  and  also  as  to  who 
was  to  blame  therefor,  made  by  tbe  superin- 
tendent and  conductor  several  days  after  the' 
event,  are  Incompetent.  But,  as  we  have  al- 
ready pointed  out,  there  Is  a  class  of  cases 
in  which  tbe  rule  that  the  declaration  must 
be  contemporaneous  with  tbe  act  is  construed 
less  strictly,  and  in  which  such  declarations 
are  admitted,  although  not  technically  con- 
temporaneous, if  the^  are  spontaneous  and 
tend  to  explain  the  transaction,  and  if  so* 
I  slight  an  interval  of  time  has  elapsed  as  to 
I  render  premeditation  improbable.  Accord-; 
!  ingly  in  numerous  cases  tbe  declarations  of' 
I  employes  and  agents,  made  soon  after  an  ac- 
cident, have  been  received  as  part  of  tllS 
res  g(»t8e."  Mechem,  Ag.  $  715;  McKelvey, 
Ev.  p.  280;  1  Tayl.  Bv.  p.  519;  Keyser  v. 
Railway  Co.,  86  Mich.  890,  83  N.  W.  867; 
Hooker  v.  Railway  Co.,  76  Wis.  542,  44  N. 
W.  1085;  O'Connor  v.  Railway  Co.,  27  Mbin. 
166,  6  N.  W.  481,  38  Am.  Rep.  288;  Rail- 
way Co.  V.  Stebi,  133  Ind.  264,  265,  31  N.  E. 
180,  32  N.  E.  881,  19  L.  R.  A.  733;  Mining 
Syndicate  &  Co.  v.  Rogers,  11  Colo.  6,  16 
Pac.  719,  7  Am.  St.  Rep.  108;  People  v.  Ver- 
non, 35  Cat;  49,  95  Am.  Dec.  49;  Hall  v. 
Insuran(^Tb.,  23  Wash.  610,  63  Pac.  505,  61 
L.  R.  A.  288.  The  declarations  of  Mr.  Tew 
were  not  the  narration  of  a  past  event,  but 
were  tbe  natural  declarations  growing  out  of 
the  event,  and  were  so  nearly  contempora- 
neous witb  the  accident  as  to  be  held  to  be 
in  tbe  presence  of  it,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude 
the  idea  of  design  or  deliberation.  They 
were  made  by  one  having  the  control  and 
management  of  the  road.  Under  these  cir- 
cumstances we  think  tbe  declarations  were 
admissible. 

5.  The  court  Instructed  the  Jury  as  fol- 
lows: "The  burden  Is  upon  the  plaintiffs  to 
establish  that  the  death  of  the  deceased  was 
caused  by  tbe  negligence  of  tbe  defendant; 
and,  If  you  And  that  his  death  was  not  due 
to  tbe  negligence  of  the  defendant,  then  you 
need  consider  nothing  further,  as  your  ver- 
dict in  that  case  must  be  for  the  defendant. 
The  negligence  of  the  defendant  company 
must  be  established  by  a  preponderance  of 
the  evidence;  and  by  a  preponderance  of  the 
evidence  is  not  meant  the  greatest  number  of 
witnesses,  but  it  means  the  evidence  which 
is  most  convincing  to  your  minds."  It  Is 
argued  that  the  sentence^  "And,  if  you  find 
that  his  death  was  not  due  to  tbe  negligence 
of  the  defendant,  then  you  need  consider 
nothing  further,  as  your  verdict  in  that  case 
must  be  for  the  defendant,"  was  contra- 
dictory of  the  rest  of  the  instruction,  and 
shifted  tbe  burden  of  proof  to  tbe  defend- 
ant. But  the  whole  Instruction  must  be  con- 
strued together.  So  construed,  It  was  not 
error.    It  Is  true  that  this  sentence  is  not 
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technically  correct;  but  this  error  Is  not  of 
moment,  especially  when  the  Intent  of  the 
whole  Is  clearly  expressed  that  the  burden 
Is  upon  the  plaintiffs  to  prove  nagligence. 
This  court  has  frequently  held  that  where  an 
isolated  portion  of  an  instruction,  standing 
alone,  may  be  technically  erroneous,  yet  if 
the  whole  instruction,  taken  together,  fairly 
states  the  law,  it  will  be  upheld.  Seattle 
Gas,  Electric  Light  &  Motor  Co.  t.  City  of 
Seattie,  6  Wash.  101,  32  Pac.  1058;  Duggan 
v.  Boom  Co.,  6  Wash.  603,  34  Pac.  167,  36  Am. 
St  Rep.  182;  McQuiUan  t.  City  of  Seattle, 
13  Wash.  600,  43  Pac.  893;  State  v.  Surry, 
23  Wash.  666,  63  Pac.  557;  Henry  v.  Rail- 
way Co.,  24  Wash.  246,  64  Pac.  137;  Miller 
T.  Dumon,  24  Wash.  648,  64  Pac  804. 

6.  It  Is  alleged  as  error  that  the  court  re- 
fused to  give  instruction  numbered  2  as  re- 
quested by  defendant.  This  instruction  de- 
fined negligence  in  general  terms,  as  "that 
said  defendant  did  something  or  omitted  to 
do  something  which  an  ordinarily  prudent 
person  under  such  circumstances  would  not 
have  done  or  omitted  to  do";  but  the  court 
specifically  Instructed  the  jury  as  to  the  duty 
of  the  company  to  provide  reasonably  safe 
cars  and  wheels,  and  to  make  reasonable  in- 
spection thereof,  and  also  that  If  the  Jury 
found,  by  a  preponderance  of  the  evidence, 
that  the  death  of  deceased  was  caused  by 
any  defects  in  the  cars  <x  wheels,  and  that 
such  defects  could  have  been  discovered  by 
reasonable  inspection,  and  that  defendant 
failed  to  make  such  inspection,  It  was  liable. 
We  think  this  was  sufficient,  and  that  it  was 
not  necessary  to  give  a  general  definition  of 
negligence,  where  the  jury  are  correctly  in- 
structed upon  the  specific  negligence  under 
consideration. 

It  is  also  alleged  as  error  that  the  court 
refused  to  give  instruction  No.  14  requested 
by  defendant  This  Instruction  Is  to  the  ef- 
fect tliat  negligence  is  never  presumed,  but 
must  always  be  proven,  and  that  it  was  not 
the  duty  of  the  defendant  to  explain  how  the 
accident  occurred,  or  to  show  that  it  was 
not  negligent  In  the  instructions  given  the 
court  repeatedly  told  the  Jury  that  the  bur- 
den was  upon  the  plaintifts  to  establish  neg- 
ligence, and,  while  the  court  did  not  spe- 
cifically state  that  it  was  not  the  duty  of  the 
defendant  to  explain  how  the  accident  oc- 
curred, yet  we  ttiink,  in  view  of  the  instruc- 
tions impressing  it  upon  the  minds  of  the 
Jury  that  they  must  find  by  a  preponderance 
of  the  evidence  that  the  defendant  was  neg- 
ligent and  that  this  negligence  caused  the 
injury,  it  was  not  error  to  omit  the  request- 
ed instruction. 

It  is  complained  that  the  court  refused  to 
give  an  instruction  requested  concerning  cir- 
cumstantial evidence.  While  there  was  some 
circumstantial  evidence  In  the  case,  the  case^ 
as  we  have  seen,  did  not  rest  upon  this  evi- 
dence, and  for  that  reason  it  was  not  error 
to  refuse  it. 

The  errors  assigned  as  10,  11,  and  12  have 


reference  to  InstmctlonB  to  the  effect  that 
if  the  Jury  find  that  the  accident  occurred  by 
reason  of  a  defective  car  wheel,  still  the  Jury 
must  find  that  the  defect  was  one  which  was 
known,  or  ought  to  have  been  known,  to  the 
defendant  and  that  if  the  defect  was  latent, 
or  if  the  wheel  was  of  standard  manufacture 
and  of  a  kind  proven  safe,  even  though  It 
contained  a  fiaw  which  could  not  have  been 
discovered  by  proper  carefulness,  then  the 
defendant  would  not  be  liable.  np<Hi  these 
questions  the  court  told  the  jury:  "If,  there- 
fore, you  find  from  a  preponderance  of  the 
evidence  that  the  accident  which  caused  the 
death  of  the  deceased  was  due  to  any  defect 
in  any  wheel  or  wheels  of  defendant's  cars, 
by  the  flanges  l>elng  worn  down  too  thin,  <x 
to  any  flaw  or  break  In  the  flanges,  and  that 
such  defect  if  any  existed,  could  have  been 
discovered  by  reasonably  careful  inspection 
of  the  wheels,  and  that  defendant  failed  to 
make  such  Inspection,  then  your  verdict 
should  be  for  the  pUUntifits.  •  •  •  The 
company  is  not  required  to  guard  against  de- 
fects which  cannot  be  discovered  by  reasonr- 
able  care,  but  they  are  required  to  discover 
defects  which  can  be  disclosed  by  reasonably 
careful  inspection.  •  •  •  Hie  master  is 
bound  to  use  appliances  which  are  not  de- 
fective in  construction;  but,  as  between  him 
and  his  employes,  he  is  not  bound  to  nse 
such  as  are  of  the  beet  or  most  approved 
description.  If  they  are  such  as  are  In  gen- 
eral use,  that  is  all  that  is  required.  The 
employer  is  bound  to  furnish  machinery  and 
appliances  that  are  of  ordinary  character 
and  of  reasonable  safety.  Whatever  la  ac- 
cording to  the  general,  usual,  and  ordinary 
course  adc^ted  by  those  in  the  same  business 
is  reasonably  safe  within  the  meaning  at  tbe 
law."  We  think  these  instructions  as  given 
covered  the  Instructions  requested,  and  were 
as  favorable  to  the  defendant  as  it  was  en- 
titled to.  Upon  the  whole,  we  think  the  In- 
structions given  fairly  stated  the  law  of  tbe 
case,  and  that  there  was  no  substantial  er- 
ror in  the  triaL 
The  Judgment  will  therefore  be  affirmed. 

REAVIS,  C.  J.,  and  PULLERTON.  DUN- 
BAR, HADLEY,  WHITE,  and  ANDERS,  JJ., 
concur. 


STATE  ex  rel.  ATTORNEY  GBNERAt.  t. 
SEATTLE    GAS    &    ELECTRIC    CO. 

(Supreme  Court  of  Washington.     Sept  16^ 
1902.) 

QUO  WAKRANTO— ATTORNBT  OBNBRAI_ 
WAIVER— DISMISSAL. 

1.  Since,  under  BalliDger's  Ann.  Codes  Sc  St. 
{  5781,  the  attorney  general  has  no  authority 
to  bring  quo  warranto  proceedings  to  determine 
whether  a  corporation  has  osnrped  its  authority 
in  the  exercise  of  a  pablic  franchise  it  being 
the  duty  of  the  county  attorney  of  tie  county 
in  which  the  wrong  is  committed  to  take  such 
proceedinKS,  the  attorney  general,  on  such  pro- 
ceedings by  him,  cannot  take  adxantiige  of  a 
)igitized  by  VjOOy  It- 
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waiver  by  the  respondent  of  the  right  to  object 
to  his  capacity  to  Bue. 

2.  Since,  nnder  BaUinger's  Ann.  Codes  &  St. 
S  5781,  the  attorney  general  has  no  authority 
to  bring  quo  warranto  proceedings  to  deter- 
mine whether  a  corporation  haa  usurped  au- 
thority in  the  exercise  of  a  public  franchise,  it 
being  the  duty  of  the  county  attorney  of  the 
county  in  whidi  the  wrong  is  committed  to  take 
«uch  proceedings,  on  such  proceedings  by  the 
attorney  general,  there  being  nothing  to  show 
that  it  was  bronght  by  the  prosecuting  attorney, 
or  by  his  authority,  or  by  the  authority  of  any 
court,  or  by  the  authority  of  the  governor  of 
the  state,  the  bill  is  properly  dismissed  on  the 
merits. 

On  petition  for  rehearing.    Petition  denied. 
For  fwmer  opinion,  gee  68  Pac.  946. 

white;  J.  The  opinion  in  this  case  Is 
reported  In  68  Pac.  946.  The  appellant  pe- 
titions for  a  review  as  to  the  common-law 
powers  of  the  attorney  general,  and  as  to  the 
proposition  that  the  respondent  has  waived 
the  right  to  object  either  to  the  form  of  the 
action  or  as  to  the  capacity  of  the  relator. 
We  are  satisfied  with  the  views  expressed  in 
the  original  opinion  as  to  the  common-law 
powers  of  the  attorney  general.  At  least, 
In  this  class  of  cases  the  attorney  general  has 
no  common-law  powers,  because  the  legisla- 
ture has  seen  fit  to  confer  the  power  or  duty 
ordinarily  exercised  at  common  law  by  the 
attorney  general  upon  the  prosecuting  attor- 
ney of  the  county  where  the  wrong  is  al- 
leged to  have  been  committed.  Before  pre- 
paring the  opinion  in  this  case,  we  examined 
the  case  of  Hunt  v.  Ralbroad  Co.,  20  111.  App. 
282,  relied  upon  by  the  appellant.  It  is  true, 
in  discussing  the  constitution  of  Illinois  and 
the  statutes  of  that  state,  which  did  not  un- 
dtftake  to  confer  the  power  or  duty  on  any 
other  officer,  the  court  came  to  the  conclu- 
sion that  the  attorney  general  of  Illinois 
conld  exercise  the  power  that  the  attCHiiey 
general  of  England  might  exercise  at  com- 
mon law;  hut  the  court  In  its  opinion  said: 
"There  is  nothing  In  our  present  constitution 
or  statutes  which  necessitates,  In  our  opinion, 
a  constmction  which  would  exclude  the  at- 
torney general  from  the  exercise  of  common- 
law  powers  in  addition  to  those  conferred  by 
the  statute."  Further  on  the  court  says: 
"It  must  be  admitted  that  there  is  no  statute 
imposing  upon  the  attorney  g^eneral  the  duty 
of  Instituting  or  becoming  a  party  to  any 
legal  proceedings  for  the  protection  or  pres- 
ervation of  funds  held  In  trust  for  a  public 
charity.  Whence,  then,  arises  such  duty? 
ManlfesUy  from  the  principles  of  the  com- 
mon law,  which  make  the  attorney  general 
the  proper  representative  of  the  people  of  the 
state  in  all  courts  of  Justice,  and  charge  him 
with  the  ofHclal  duty  of  Interposing  for  the 
protection  and  preservation  of  the  rights  of 
the  public  whenever  those  rights  are  Invad- 
ed; and  there  is  no  otiier  adequate  or  avail- 
able means  of  redress."  The  prosecuting  a1>- 
tomey,  by  statutory  enactment  in  this  state, 
is  a  representative  of  tiie  v^ople  of  the  state 
in  all  courts  of  justice,  and  Is  charged  with 


the  official  duty  of  protecting  the  rights  of 
the  public.  Here  the  statute  of  the  state, 
through  the  prosecuting  attorney,  furnishes 
an  adequate  and  available  means  of  redress, 
and,  by  Imposing  on  the  prosecuting  attor- 
ney the  duty  sought  to  be  exercised  by  the 
attorney  general,  necessitates  a  construction 
excluding  the  attorney  general  from  Insti- 
tuting this  action  In  the  first  instance.  The 
fact  that  the  statute  of  the  state  had  con- 
ferred the  power  and  Imposed  the  duty  of 
exercising  that  power  on  the  prosecuting  at- 
torney distinguishes  this  case  from  the  case 
of  Hunt  V.  Bailroad  Co.,  supra.  Hie  state 
undoubtedly  has  the  right  to  Institute  this 
action  through  the  officer  it  has  selected  for 
that  purpose.  If  that  officer  were  here  In- 
sisting on  a  waiver,  he  would  be  heard.  As 
the  officer  who  Instituted  this  action  was  not 
authorized  to  Institute  it,  logically  It  follows 
that  he  cannot  insist  upon  a  waiver  any 
more  than  he  can  claim  the  right  to  Institute 
the  suit  In  the  first  Instance.  In  citing  U.  S. 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93, 
we  said:  "Where  a  bill  in  equity  was  filed 
on  behalf  of  the  United  States  by  the  dis- 
trict attorney  of  the  United  States  to  set 
aside  a  patent  for  land,  and  it  did  not  ap- 
pear from  the  complaint  that  the  attorney 
general  had  brought  the  suit,  or  that  It  liad 
been  brought  under  his  authority,  so  that  he 
might  be  made  officially  responsible  therefor 
and  bound  thereby,  it  was  held  that  the  comi- 
plaint  did  not  contain  a  statement  of  facts 
essential  to  the  relief  demanded."  The  crit- 
icism of  the  appellant  on  this  part  of  the 
opinion  Is  technically  correct.  We  were  In 
error  In  saying  that  the  supreme  court  of  the 
United  States  held  the  complaint  Insufficient. 
What  the  court  did  hold,  however,  In  that 
case,  was  that  it  was  essential  that  It  should 
appear  In  some  way  in  the  record  that  the  at- 
torney general  bad  brought  the  suit  him- 
self, or  given  authority  to  bring  It,  and,  if 
that  did  not  appear,  the  suit  would  be  dis- 
missed. That  court  said:  "It  Is  essential, 
therefore,  to  such  a  suit,  that  without  spe- 
cial regard  to  form,  but  in  some  way  which 
the  court  can  recognize,  It  should  appear  that 
the  attorney  general  has  brought  it  himself, 
or  given  such  order  for  its  Institution  as  will 
make  him  officially  responsible  for  it,  and 
show  his  control  of  the  cause."  That  case 
was  cited  to  sustain  the  proposition  that  It 
was  essential  to  the  cause  of  action  that  the 
suit  be  brought  or  authorized  by  the  officer 
charged  by  law  with  the  duty  of  instituting 
the  suit,  and,  in  the  absence  of  such  show- 
ing, a  decree  dismissing  the  suit  on  the  mer- 
its was  right  It  Is  not  contended  that  there 
is  anything  In  the  record  in  this  case  show- 
ing that  it  was  brought  by  the  prosecuting 
attorney,  or  by  his  authority,  or  by  the  au- 
thority of  any  court,  or  by  the  authority  of 
the  governor  of  the  state;  and  we  think  the 
principle  announced  in  U.  S.  v.  Throckmor- 
ton is  applicable  to  the  case  at  bar,  and  sus- 
tains the  proposition  that  this  action  should 
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be  dismissed  upon  Ita  merits,  because  it  Is 
not  brought  by  the  officer  authorized  by  law 
to  bring  It 
The  petition  tar  a  r^earlng  Is  denied. 


DUNBAK,      ANDERS, 
MOUNT,  JJ.,  concur. 


HADLEX,      and 


8TBWIN  et  al.  t.  THRIFT. 

(Supreme  Court  of  Washington.    Sept.  17, 

1902.) 

B0MESTEAI>-8ELECTI0N— MINOR'S     UEN— AI<- 
LOWANCE   FOR  SUPPORT— NECESSITY. 

1.  A  husband  and  wife,  as  a  community, 
owned  land  worth  $1,500,  on  which  they  re- 
sided. The  husband  died  without  having  se- 
lected a  homestead  in  the  manner  prescribed  by 
Ballinger's  Ann.  Codes  &  St  tS  5237,  5243- 
5246,  and  leaving  a  widow  and  six  children, 
all  of  whom  were  adults  except  a  son  aged  19. 
The  widow  and  this  son  continued  to  reside  on 
the  land  until  she  died,  a  few  months  before  the 
son  reached  his  majority,  and  withoat  baring 
selected  a  homestead.  Section  6219  provides 
that,  if  the  bead  of  a  family  die  without  hav- 
ing selected  a  homestead,  leaving  a  widow  or 
minor  child  or  children,  she  or  they  may  se- 
lect. Section  6222  provides  that  when  prop- 
erty shall  have  been  set  apart  for  the  use  of 
the  family,  if  the  deceased  shall  have  left  a 
widow  and  a  minor  child  or  children,  the  prop- 
erty shall  go  one-half  to  the  widow  and  the  re- 
mainder to  such  child  or  children.  The  gener- 
al homestead  act  of  1895  (Ballinger's  Ann. 
Codes  &  St  {  5246)  provides  that  when  the 
selection  of  homestead  Is  made  by  a  married 
person  from  the  community  property,  the  land 
on  the  death  of  either  spouse  vests  In  the  sur- 
vivor. Held,  that  sections  6219,  6222,  were  in 
part  superseded  by  section  5246,  and  under  the 
latter  section,  had  the  selection  of  homestead 
been  made  by  either  the  husband  or  wife,  the 
entire  land  would  have  gone  to  her;  and  the 
■on  had  no  vested  interest  in  the  title  to  any 
part  of  the  lands  by  reason  of  the  homestead 
statutes,  but  on  the  widow's  death  the  prop- 
erty descended  to  all  the  children,  adults  as 
well  as  minors. 

2.  Where  a  minor  orphan  was  within  16  days 
of  his  majority  at  the  time  his  application  for 
homestead  in  the  community  land  left  by  his 
parents  was  denied,  and  it  Is  not  shown  that 
the  use  of  the  property  for  that  limited  period 
would  have  been  of  value  to  him,  the  order 
should  not  be  reversed. 

3.  Where,  on  an  application,  made  by  a 
minor  orphan  a  few  days  before  reaching  his 
majority,  to  have  the  personal  property  left 
by  bis  porents  set  apart  to  him,  there  is  no 
showing  that  the  property  is  needed  for  his 
support  during  his  mmority,  there  is  no  er- 
ror in  denying  the  application. 

Appeal  from  superior  court  Pierce  county; 
W.  O.  Chapman,  Judge. 

Application  of  Olive  Stewln,  as  guardian  of 
Winchester  Hunt,  a  minor,  for  an  order  to 
set  apart  to  talm  the  real  and  personal  prop- 
erty left  by  his  father,  Charles  Hunt  and 
mother,  Mary  B.  Hunt  From  an  order  deny- 
ing the  application,  Olive  Stewln,  personally 
and  as  such  guardian,  appeals.    Affirmed. 

Murray  &  Lueders,  for  appellant  Ellis 
Lewis  UarretBon  and  Frank  A.  Luse,  for 
respondent. 

FULLERTON,  J.  In  1899,  Charlee  Hunt 
and  Mary  B.  Hunt  were  husband  and  wife^ 


and  as  a  community  were  the  own»8  of  100 
acres  of  land  situated  in  the  coimty  oC 
Pierce,  upon  which  they  then  resided,  and  of 
certain  personal  property  of  which  they  were 
In  possession.  On  June  3d  of  the  year  named 
Charles  Hunt  died  intestate,  leaving,  him 
surviving,  bis  widow,  Mary  B.  Hunt  and 
six  children.  Of  the  children,  one— the  ap- 
pellant bore,  Winchester  Hunt— was  a  minor 
In  bis  nineteenth  year,  then  residing  witb 
bis  father  and  mother.  l%e  others  were  of 
adult  age,  living  apart  from  the  parental 
home.  The  mother  and  Winchester  Hunt 
continued  to  reside  upon  the  land  and  to  re- 
tain possession  of  the  personal  property  until 
July  1,  1901,  when  the  mother  died  Intestate. 
Thereafter  Mbmie  Thrift  a  daughter  of  the 
decedents,  applied  for  and  was  granted  let- 
ters of  administration  upon  their  estates; 
the  interests  of  each  of  the  decedents  In  the 
real  property  being  treated  as  a  separate  es- 
tate, and  separate  letters  of  administration 
being  granted  therefor.  The  personal  prop- 
erty was  inventoried  as  the  property  of  tbe 
deceased  wife,  Mary  B.  Hunt  The  real 
property  was  valued  by  the  appraisers  at 
$1,500,  and  the  personalty  at  $213.65.  After 
the  return  of  the  Inventory  and  the  appraise- 
ment thereunder,  Winchester  Hunt  who  was 
then  within  a  few  months  of  the  age  of  ma- 
jority, through  his  guardian,  Olive  Stewln, 
applied  to  the  court  to  have  the  real  property 
set  apart  to  blm  as  a  homestead,  and  the 
personalty  as  property  not  subject  to  admin- 
istration, offering  In  his  application  to  pay  tbe 
funeral  expenses  and  costs  of  admlnistratl<Hi 
then  accrued.  This  appeal  Is  from  the  ordeis 
denying  the  application. 

The  claim  of  the  appellant  to  the  real  prop- 
oty  Is  based  np<Hi  the  provisions  of  tbe 
homestead  statutes  of  this  state  (Ballinger's 
Ann.  Codea  &  St).  Those  pertinent  to  tbe 
Inquiry  are  tbe  following: 

"Sec.  5237.  Homesteads  may  be  selected 
and  claimed  In  lands  and  tenements  with  tbe 
Improvements  thereon,  not  exceeding  In  value 
the  sum  of  two  thousand  dollars.  The  prem- 
ises thus  included  in  the  homestead  must  be 
actually  Intended  and  used  for  a  home  for 
the  claimants,  and  shall  not  be  devoted  ex- 
clusively to  any  other  purposes." 

"Sec.  5243.  In  order  to  select  a  homestead 
the  husband  or  other  head  of  a  family,  or 
In  case  the  husband  has  not  made  such  selec- 
tion, the  wife  must  execute  and  acknowledge. 
In  the  same  manner  ab  a  grant  of  real  prop- 
erty is  acknowledged,  a  declaration  of  home- 
stead, and  file  tbe  same  for  record. 

"Sec.  5244.  The  declaration  of  homestead 
must  contain,— (1)  A  statement  showing  that 
the  person  making  It  Is  tbe  head  of  a  fam- 
ily; or  when  tbe  declaration  is  made  by  tbe 
wife,  showing  that  her  husband  has  not 
made  such  declaration,  and  that  she  there- 
fore makes  the  declaration  for  their  Joint 
benefit  (2)  A  statement  that  the  person  mak- 
ing  It   Is   residing   on    the    premises    or    has 

purchased  the  same  for  a  homestead  and  lu- 
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tends  to  reside  tbereon  and  claims  them  as  a 
bomestead.  (3)  A  description  of  the  prem- 
ises. (4)  An  estimate  of  tbelr  actual  cash 
Talne. 

"Sea  5245.  The  declaration  must  be  record- 
ed In  the  office  of  the  auditor  of  the  county  In 
which  the  land  is  situated. 

"Sec.  5246.  From  and  after  the  time  the 
declaration  is  filed  for  record  the  premises 
therein  described  constitute  a  homestead.  If 
the  selection  was  made  by  a  married  person 
from  the  community  property,  the  land,  on 
the  death  of  either  of  the  spouses,  vests  in 
the  surrlTor,  subject  to  no  other  liability 
than  such  as  exists  or  has  been  created  under 
the  proTisons  of  this  chapter;  in  other  cases, 
upon  tbe  death  of  the  person  whose  property 
-was  selected  as  a  homestead,  it  shall  go  to 
bis  heirs  or  devisees,  subject  to  tbe  power 
of  tbe  superior  court  to  assign  the  same  for  a 
ilmited  period  to  the  family  of  tbe  decedent; 
but  in  no  case  shall  it  be  held  liable  tor  the 
debts  of  tbe  owner,  except  as  provided  in  this 
chapter." 

"Sec.  6219.  When  a  person  shall  die,  Ieav> 
Ing  a  widow,  or  minor  child  or  cblldroi,  the 
widow,  cblld  or  children,  shall  be  entitled 
to  remain  in  possession  of  the  homestead, 
and  of  all  tbe  wearing  apparel  of  the  family, 
and  of  all  the  houseb(dd  furniture  of  the 
deceased;  and  if  the  head  of  tbe  family  in 
bis  lifetime  bad  not  complied  with  the  provi- 
sions of  tbe  law  relative  to  the  acquisition 
of  a  homestead,  the  widow,  or  the  child  or 
children,  may  comply  with  such  provisions, 
and  shall  be  entitled  on  such  compliance  to  a 
bomestead  as  now  provided  by  law  for  the 
head  of  a  family,  and  the  same  shall  be 
set  aside  for  tbe  use  of  the  widow,  child  or 
children,  and  shall  be  exempt  from  all  claims 
for  the  payment  of  any  debt,  whether  indi- 
-vldual  or  community.  Said  homestead  shall 
be  for  the  use  and  support  of  said  widow, 
child  or  children,  and  shall  not  be  assets  in 
the  bands  of  any  administrator  or  executor 
for  tbe  debts  of  the  deceased,  whether  In- 
dividual or  community." 

"Sec.  6222.  When  proi)erty  shall  have  been 
set  apart  for  the  use  of  tbe  family,  in  ac- 
cordance with  tbe  provisions  of  this  chap- 
ter, if  the  deceased  shall  have  left  a  widow 
and  no  minor  children,  such  property  shall 
be  the  property  of  tbe  widow;  if  he  shall 
have  left  also  a  minor  child  or  children,  one 
half  to  the  widow,  and  tbe  remainder  to 
such  child,  or  in  equal  shares  to  such  chil- 
dren, if  there  are  more  than  one;  if  there 
l>e  no  widow,  then  the  whole  shall  belong  to 
the  minor  child  w  children." 

It  is  upon  section  6219  that  tbe  claim  of  the 
appellant  is  mainly  rested.  He  contends 
that.  Inasmuch  as  no  homestead  was  select- 
ed by  the  father  during  his  lifetime,  the 
right  to  select  vested  in  the  mother  on  his 
death,  and  that,  had  the  land  been  so  se- 
lected, title  in  fee  to  one  half  thereof  would 
have  vested  in  his  mother  and  the  other  half 
In  himself,  under  tbe  provisions  of  sectloo 


6222;  that  he  thus  had  a  vested  right  to  title 
in  fee  to  one-half  of  land,  which  could  not 
be  defeated  by  inaction  on  the  part  of  the 
mother.  Sections  6219  and  6222,  standing 
alone,  undoubtedly  lend  color  to  this  claim. 
But  we  said  in  Austin  v.  Cliftord,  24  Wash. 
172,  64  Pac.  155,  that  these  sections  must 
be  read  and  construed  in  connection  with  the 
general  homestead  act  of  1885,  and,  so  read- 
ing and  construing  them,  it  would  seem  that 
sections  6219  and  6222  had  been  in  part  super- 
seded by  that  act.  It  will  l>e  noticed  that 
the  tenure  by  which  a  homestead  is  held  by 
the  survivor  of  a  community  is  made  to 
depend  upon  the  nature  of  the  title  to  the 
land  from  which  the  homestead  is  selected. 
If  it  is  selected  from  community  property 
In  the  lifetime  of  both  spouses,  it  vests  la 
the  survivor  in  fee,  and  becomes  his  or  her 
separate  property;  if  it  is  selected  from  sep- 
arate property.  It  goes,  on  the  death  of  the 
person  from  wbose  property  it  was  selected, 
to  the  heirs  or  devisees  of  such  person,  sub- 
ject to  the  power  of  the  court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent 
Now,  section  6219  provides  that,  if  the  head 
of  the  family  in  his  lifetime  had  not  com- 
plied  with  tbe  provisions  of  the  law  relative 
to  the  acquisition  of  a  homestead,  his  widow 
may  comply  with  such  provisions,  "and  shall 
be  entitled  on  such  compliance  to  a  home- 
stead as  now  provided  by  law  tor  the  head 
of  a  family";  that  is  to  say,  if  she  makes  the 
selection  from  what  was  formerly  the  com- 
munity property  of  herself  and  husband, 
she  takes  title  thereto  in  fee,  to  the  exclusion 
of  the  children,  minors  as  well  as  adults; 
if  she  selects  from  her  late  husband's  sejv 
arate  property,  she  takes  a  limited  estate, 
the  duration  of  which  Is  fixed  by  the  court 
having  jurisdiction  over  the  estate.  Austin 
V.  Clifford,  supra.  In  the  case  before  us  the 
property  was  the  community  property  of  the 
decedents.  Had  the  husband  selected  a 
homestead  therein  prior  to  his  death,  or  bad 
tbe  wife  selected  one  subsequent  to  his  death, 
the  whole  thereof  would  have  vested  in  fee 
in  the  wife,  to  the  exclusion  of  the  minor 
appellant;  and  he  has,  therefwe,  no  vested 
Interest  in  the  title  to  any  part  of  the  lands 
by  rea8<m  of  tbe  bomestead  statutes.  To 
state  the  case  fai  different  words:  On  the 
death  of  the  father,  the  land,  being  com- 
munity property,  passed,  under  the  statute 
of  descents,  one-half  to  the  mother  as  her 
separate  property,  and  one-half  to  the  chil- 
dren, adults  as  well  as  minors,  subject  to  the 
right  of  the  mother  to  select  a  homestead 
therefrom;  and,  as  the  mother  failed  to  ex- 
ercise this  right,  the  children's  portion  vest- 
ed in  them  in  fee  at  her  death,  subject,  of 
course,  to  the  costs  of  administration  and 
the  provable  debts  against  the  estate  of  the 
father. 

The  interest  of  the  minor  In  tbe  property, 
other  than  his  interests  as  an  heb:,  was  the 
right  to  have  bis  mother's  portion  of  tbe 
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period,"  perbaps  during  bis  minority.  As  It 
appears,  however,  that  he  was  within  16  days 
of  the  age  of  majority  at  the  time  the  order 
appealed  from  was  entered,  and  as  it  is  not 
shown  that  the  use  of  the  property  for  this 
limited  period  would  have  been  of  value  to 
him.  we  And  no  cause  for  reversing  the  or- 
ders because  be  was  denied  the  use  of  the 
property  for  that  time. 

We  have  not  overlooked  section  6215  of 
the  statute.  Aside  from  the  fact  that  it  1b 
doubtful  whether  this  statute  Is  any  longer 
operative  In  view  of  certain  provisions  of 
the  homestead  act  and  the  act  relating  to 
descents,  passed  subsequently  to  Its  enact- 
ment, it  has  no  applicadon  here,  because  its 
operation  Is  confined  In  terms  to  estate  of 
less  value  than  $1,000,  while  here,  according  to 
the  appellant's  own  showing,  which  It  all 
that  appears  In  the  record,  this  estate  was 
of  greater  value  than  the  $1,000. 

We  find  no  error  in  the  order  refusing  to 
award  the  appellant  the  personal  property. 
At  most  be  was  entitled  to  an  allowance 
therefrom  for  his  support  during  his  minority, 
and  then  only  upon  a  showing  of  necessi^ 
tberefor.  No  such  showing  appears  In  the 
record  before  us. 

The  orders  appealed  from  are  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR,  HADLET, 
WHITE,  ANDERS,  and  MOUNT,  JJ.,  con- 
cur. 


HARDIN  V.  DAY  et  aL* 

(Supreme  Court  of  Washington.    Sept.  13, 
1902.) 

nrDOMBNT    UBN— BXPIRATION— EXECTITION 
SAIiE— VALIDITY. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St.  { 
5132,  making  a  judgment  a  lien  on  the  debtor's 
real  estate  for  the  period  of  five  years  from 
rendition,  in  the  absence  of  any  revival  a 
judgment  after  the  time  limited  is  unenforce- 
able by  sale  on  execution,  though  the  execution 
was  taken  out  within  the  time  limited. 

appeal  from  superior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 

Action  by  Thomas  B.  Hardin,  as  receiver, 
against  Michael  Day  and  others.  From  an 
order  refusing  confirmation  of  a  sale  on  exe- 
cution, plaintiff  appeals.    Affirmed. 

Hugh  A.  Tait,  for  appellant  Preston  & 
Embree,  for  respondents. 

DUNBAR,  J.  In  this  cause  judgment  was 
rendered  and  entered  in  favor  of  plaintiff, 
Hardin,  and  against  the  defendants  Michael 
Day  and  John  S.  Day  on  the  2d  day  of  De- 
cember, 1896.  There  has  been  no  revival  of 
this  judgment  The  execution  was  Issued 
thereon  on  November  9,  1901.  Levy  was 
made  on  the  30th  of  November,  1901,  and 
the  land  was  sold  thereunder  January  4,  1902. 
Within  10  days  after  the  sale  the  respond- 
ent Malcolm  McDouRall  filed  objections  to 
the  confirmation  of  the  sale,  representing  hlm- 

*Rehearing  denied  October  9,  1902. 


self  as  a  successor  In  Interest  of  Michael  Day. 
Upon  hearing  of  the  motion,  an  order  was 
made  by  the  court  refusing  to  confirm  the 
sheriff's  sale  and  set  the  same  aside.  From 
this  order  this  appeal  is  taken. 

It  will  be  observed  that  it  was  more  than 
five  years  from  and  after  the  entry  of  the 
Judgment  before  the  alleged  sale  was  made. 
The  Uen  on  the  Judgment  had  therefore  ex- 
pired prior  to  the  sale,  under  the  provisions 
of  section  5132,  2  Ballinger's  Ann.  Codes  & 
St  Brier  v.  Bank,  24  Wash.  695,  64  Pac 
8S1.  The  fact  that  execntton  was  Issued  be- 
fore the  expiration  of  the  five  years  cannot 
affect  the  life  of  the  lien,  or  continue  the  Uen 
beyond  the  five  years.  In  dlscnssbig  this 
subject  In  Packwood  v.  Brlggs,  25  Wash.  530, 
65  Pac.  846,  It  was  said:  "The  execution  was 
void  at  the  time  of  the  attempted  sale,  toe 
reasons  heretofore  stated.  There  being  no 
Uen  in  existence,  there  could  have  been  no 
authority  for  the  sale  In  any  execution  that 
might  have  been  Issued.  It  Is  true,  this  exe- 
cution was  issued  a  few  days  before  the  ex- 
pb-atlon  of  the  flve-year  period;  but  the  Uen 
itself,  the  authority  for  any  execution  and 
sale,  was  dead  long  before  the  attempted 
sale."  This  case  and  Brier  v.  Bank,  sopra, 
are  decisive  of  the  main  Issues  in  the  case  at 
bar.  It  is.  however.  Insisted  by  the  appel- 
lant that  the  statute  which  provides  that  the 
Judgment  debtor  Is  entitled  to  object  to  the 
confirmation  cannot  be  invoked  by  the  suc- 
cessor In  Interest  of  the  'Judgment  debtor. 
We  think,  however,  a  reasonable  construction 
of  the  statute  would  Include  the  successor  In 
Interest  but  In  any  event  the  sale  being 
void.  It  was  properly  set  aside. 

The  Judgment  is  affirmed. 

REA\aS,  a  J.,  and  FULLBBTON,  AN- 
DERS, WHITE,  HADLEX.  and  MOUNT, 
JJ.,  concur. 


LAWSHB  V.  TACOMA  RAILWAY  &  POW- 
ER CO. 

(Supreme  Court  of  Washington.    Sept  15, 
1902.) 

CARRIERS— STREET     RAILWAYS— TRANSPBR8— 

MISTAKE   OF   AQENT— SUBSTAN- 

TIAIi  DAMAGES. 

1.  A  passenger  on  a  street  car  line  on  which 
the  company  issued  transfers  to  its  various 
connecting  lines  received  from  the  conductor  a 
transfer  to  a  line  other  than  the  one  to  which 
he  had  requested  one.  Not  noticiug  the  mis- 
take, he  ;)resented  it  to  the  conductor  on  the 
line  to  which  he  had  requested  a  transfer,  who 
refused  to  accept  it.  'The  passenger  declined 
to  pay  further  fare,  and  was  ejected.  Held, 
that  since  the  passenger  was  under  no  obliga- 
tion to  make  a  technical  examination  of  Uie 
transfer  slip,  and  since  the  company  was  re- 
sponsible for  the  mistake  of  its  agent  it  was 
liable  in  substantial  damages  for  the  breach 
of  contract  occasioned  thereby,  though  the  con- 
ductor called  upon  to  correct  the  mistake  was 
not  the  one  who  had  made  it. 

Ht  see  Carrl«.,  vol, ^|^<^ea(J^^l«7.  !«. 
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Appeal  from  raperlor  court,  Pierce  county; 
W.  H.  Snell,  Judge. 

Action  by  Henry  Lawehe  against  the  Ta- 
coma  Railway  &  Power  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

Hudson  &  Holt,  for  appellant.  B.  S. 
Grosscup  and  A.  O.  Avery,  for  respondent 

DUNBAR,  J.  Defendant  as  a  common 
carrier  of  passengers,  operates  In  Tacoma  a 
rtreet  car  line  on  Pacific  avenue,  and  Issues 
transfers  to  various  connecting  lines  also  oper- 
ated by  it.  PlaintifF  became  a  passenger  upon 
the  Padflc  avenue  line,  and  requested  a  trans- 
fer to  the  I  street  line.  By  a  mistake  of  the 
conductor,  instead  of  being  given  this  transfer 
Ik  was  given  a  transfer  to  another  line.  Not 
noticing  the  mistake,  plaintiff  presented  this 
transfer  to  the  condnctor  of  the  I  street  car, 
who  refused  to  accept  it  and  demanded  fare. 
Plahitiff  declined  to  pay  fare,  and  was  put  off 
tlie  car.  He  now  sues  for  damages  on  ac- 
count of  the  ejection.  The  complaint,  which, 
in  substance,  embodied  the  statement  made 
above,  was  demurred  to  on  the  ground  that 
it  did  not  state  facts  sufBcient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustahied, 
judgment  was  entered,  and  from  such  judg- 
ment plaintiff  appeals. 

It  is  Insisted  by  the  respondent  (defendant) 
that  the  carrier  of  passengers  has  a  right  to 
make  reasonable  rules  and  regulations  for 
the  conduct  of  Its  business,  and  that  it  is  a 
reasonable  regulation  to  require  a  passenger 
to  procure  and  exhibit  to  the  conductor  a 
ticket  evidencing  his  right  to  ride;  that  he 
most  make  his  contract  known  to  the  con- 
ductor, and  It  can  he  so  made  known  only  by 
exhibiting  the  proper  ticket;  that  If  he  falls 
to  exhibit  the  proper  ticket,  although  his  fail- 
ure is  due  to  a  mistake  of  an  employ^  of 
the  company,  and  he  has  In  fact  contracted  for 
passage,  still  he  may  be  ejected;  and  that  his 
only  remedy  Is  to  sue  for  the  recovery  of  his 
tun.  On  this  subject  there  seems  to  be  a 
wide  divergence  of  opinion,  as  indicated  by 
the  decisions.  Respondent  asserts  that  there 
is  not  an  irreconcilable  conflict  of  authority 
upon  this  subject;  that  the  fundamental  rules 
and  the  reasons  underlying  them  support  the 
doctrine  that  the  appellant  cannot  recover  un- 
der the  circumst-inces  of  this  case;  and  it  is 
insisted  that  the  appellant  does  not  cite  a 
single  case  exactly  in  point  upon  its  facts 
with  the  case  at  bar.  An  examination  of  the 
antboritles  satisfies  us  that  not  only  is  there 
an  irreconcilable  conflict  in  the  authorities, 
bat  that  the  weight  of  authority  and  the  bet- 
ter reason  sustain  the  appellant's  right  to  re- 
cover; that  while  the  circumstances  of  the 
cases  cited  by  appellant  in  most  instances  dif- 
fer sllghUy  from  the  circumstances  of  this 
case,  the  principle  governing  is  identical.  It 
is  true  that  the  company  has  a  right  to  make 
regulations  governing  its  trafllc;  but  those 
regulations  are  for  the  benefit  of  the  company, 


they  are  to  a  certahi  extent  technical,  and  are 
understood  only  by  the  officers  of  the  company 
and  by  travelers  who  are  exceedingly  familiar 
with  them.  In  Hufford  v.  Railroad  Co.,  64 
Mich.  631,  81  N.  W.  644.  8  Am.  St.  Rep.  859, 
which  it  is  claimed  overruled  some  of  the 
earlier  cases  holding  to  the  opposite  doctrine, 
and  which  we  think,  in  substance,  does  over- 
rule them,  it  was  held  that  plaintiff  had  a 
right  to  rely  upon  the  agent's  statements,  and 
that  the  ticket  so  delivered  by  him  was  the 
evidence  agreed  upon  by  the  parties  by  which 
the  defendant  should  thereafter  recognize  the 
rights  of  the  plaintiff  in  the  contract  thus 
made  with  the  agent,  and  was  conclusive  up- 
on the  subject  and  that  passengers  were  not 
required  to  imow  the  rules  and  regulations 
made  by  the  db-ectors  of  a  railroad  company 
for  the  control  of  the  action  of  its  agents  and 
the  management  of  Its  affata*s.  In  passbig 
upon  the  question,  the  court  said:  "There 
seems  to  be  no  question  but  that  the  plaintiff 
purchased  bis  ticket  of  an  agent  of  the  com- 
pany who  had  the  right  to  sell  the  same  and 
receive  the  plalntifTs  money  therefor;  that  the 
ticket  covered  the  distance  between  the  two 
stations,  and  was  purchased  by  the  plaintiff 
in  perfect  good  faith;  that  the  ticket  was 
genuine,  and  was  issued  by  the  company,  and 
was  one  which  its  agents  had  a  right  to  sell 
to  passengers.  The  plaintiff  had  a  right  to  re- 
ly upon  the  statements  of  the  agent  that  it 
was  good  and  entitied  him  to  a  ride  between 
the  two  stations.  It  was  a  contract  for  a  ride 
between  the  two  stations,  that  the  defendant's 
agent  had  a  right  to  make,  and  did  make, 
with  the  plaintiff.  The  ticket  given  by  the 
agent  to  the  plaintiff  was  the  evidence  agreed 
upon  by  the  parties  by  which  the  defend- 
ant should  thereafter  recognize  the  rights  of 
plaintiff  in  his  contract;  and  neither  the  com- 
pany, nor  any  of  its  agents,  could  thereafter 
be  permitted  to  say  the  ticket  was  not  such 
evidence,  and  conclusive  upon  the  subject. 
Passengers  are  not  Interested  in  the  hitemal 
affairs  of  the  companies  whose  coaches  they 
ride  in,  nor  are  they  required  to  know  the 
rules  and  regulations  made  by  the  directors 
of  the  company  for  the  control  of  the  action 
of  its  agents  and  the  management  of  its  af- 
fairs." In  this  case  the  ticket  was  repre- 
sented by  the  conductor  to  carry  the  passen- 
ger to  a  certain  place,  but  was  not  in  fact  a 
ticket  which  would  entitle  a  passenger  to  ride 
to  such  place.  In  further  speaking  of  the 
right  of  Oie  plaintiff  to  rely  upon  the  repre- 
sentations of  the  conductor,  the  court  said: 
"All  sorts  of  people  travel  upon  the  cars;  and 
the  regnlatlons  and  management  of  the  com- 
pany's business  and  trains  which  would  not 
protect  the  educated  and  uneducated,  the  wise 
and  the  ignorant,  alike,  would  be  unreasona- 
ble indeed."  In  Sloane  v.  Railway  Co.,  Ill 
Cal.  668,  44  Pac.  320,  32  L.  R.  A.  193,  It 
was  held  that,  for  the  purpose  of  a  right  of 
action  for  the  tort  of  a  railroad  company, 
it  is  not  material  that  different  acts  of  tort 

were  committed  by  different  (Bgente^of  ■  Uie 
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rallrond  company;  and  tbe  liability  of  tbe 
railroad  company  Is  tbe  same  wbere  one  con- 
ductor took  up  the  ticket  of  the  passenger, 
and  required  a  cbange  of  cars,  wltbout  giviug 
to  the  passenger  any  evidence  of  the  right  of 
passage,  and  the  conductor  upon  tbe  other 
train  excluded  the  passenger  for  failure  to 
exhibit  such  evidence,  as  If  both  acts  bad 
been  done  by  one  conductor.  The  circumstan- 
ces of  the  case  were  exactly  parallel  with  the 
circumstances  of  the  case  at  bar,  excepting 
that  in  the  former  instance  the  passenger  bad 
no  evidence  of  the  contract,  while  in  the  case 
at  bar  the  evidence  was  defective.  A  case  ex- 
actly In  point  Is  O'Rouke  v.  Railway  Co. 
(Tenn.  Bup.)  52  S.  W.  872,  46  L.  R.  A.  614, 
76  Am.  St.  Rep.  639,  where  It  was  held  that 
a  passenger  who  was  ejected  from  a  street 
car  to  which  he  bad  transferred  from  another 
car,  because  his  transfer  checks  were  improp- 
erly punched  by  the  conductor  of  tbe  first 
car,  can  recover  therefor,  where,  on  the  re- 
fusal of  the  second  conductor  to  accept  tbe 
transfer  checks,  and  before  he  was  ejected, 
he  made  a  statement  to  tbe  conductor  show- 
ing that  the  fault  in  the  tickets  was  due  to 
the  negligence  of  tbe  first  conductor.  In  this 
case  the  authorities  are  collated  on  both  sides 
of  tbe  proposition,  a  great  majority  being 
cited  in  favor  of  sustaining  the  right  of  re- 
covery; and  the  court,  in  the  course  of  its 
remarks,  very  pertinently  said:  "We  concur 
In  the  latter  view,  and  hold  that  a  person 
who  makes  a  valid  contract  is  entitled  to  pas- 
sage according  to  its  terms,  though  the  face 
of  the  ticket  furnished  him  may  not  In  any 
true  sense  express  the  contract  It  is  the 
contract,  and  not  the  ti(*ket,  that  gives  the 
right  to  transportation.  The  ticket  Is  but  an 
evidence  of  the  contract,  made  out  and  fur- 
nished by  the  carrier;  and,  if  it  fail  to  dis- 
close the  true  contract,  the  fault  is  with  tbe 
carrier,  and  It  is  responsible  for  the  natural 
consequences  of  the  variance."  To  tbe  same 
effect  are  Railway  Co.  v.  Rather  (Tex.  Civ. 
App.)  21  S.  W.  951;  Same  v.  Copeland  (Tex. 
Civ.  App.)  42  S.  W.  239. 

But  outside  of  all  authority,  it  seems  to  us 
that  in  accordance  with  the  general  principles 
of  law  the  appellant  should  recover.  It  Is  too 
plain  for  argument  that  only  the  right  to  sue 
for  the  recovery  of  tbe  fare  or  a  irartion  ot 
the  fare  received  by  the  company  wlU  be 
totally  inadequate,  and,  through  the  plain, 
everyday  law  governing  agency,  the  company 
Is  responsible  for  the  acts  of  its  agent  and 
for  his  mistakes.  This  mistake  It  was  tbe 
duty  of  the  company  to  correct.  It  must  nec- 
essarily correct  it  through  its  agents.  It 
makes  no  difference.  In  reason,  tbat  the  agent 
who  was  called  upon  to  correct  the  mistake 
was  another  and  different  agent  from  the  one 
who  made  the  mistake.  They  were  both 
agents  of  the  company,  and  tbe  act  of  the  first 
conductor  was  in  effect  the  act  of  the  second 
conductor,  because  tbe  acts  of  both  were  the 
acts  of  the  company;  the  company  having, 
for  Its  own  convenience,  intrusted  its  business 


to  two  agents  Instead  of  one.  Tbe  contract 
was  made  when  the  passenger  paid  tbe  fare, 
and  it  was  a  contract  not  with  any  partictilar 
agent  of  the  company,  but  with  the  company 
through  Its  agents.  Tbe  first  conductor,  who 
made  tbe  mistake,  was  not  the  agent  of  tbe 
passenger,  but  was  tbe  agent  of  the  company, 
and  his  mistake  was  therefore  the  mistake  of 
the  company.  If  any  other  rule  prevailed, 
tbe  result  would  be  that  the  company  would 
be  allowed  to '  deprive  the  passenger  of  part 
of  the  benefit  of  his  contract  on  account  of 
the  mistake  made  by  tbe  company,  and  for 
which  he  was  In  no  wise  to  blame,  for  be  bad 
a  right  to  assume  that  the  conductor  furnish- 
ed him  with  the  transportation  for  which  be 
asked  and  for  which  he  paid;  It  being  abso- 
lutely Impracticable  for  passengers  to  make 
technical  examination  of  the  transfer  slips 
which  they  receive.  And  he  ought  to  have 
redress  for  the  company's  violation  of  the 
obligation  which  It  assumed. 

The  cause  will  be  reversed,  with  instmc- 
tlons  to  the  lower  court  to  overrule  the  demur- 
rer to  the  complaint 

REAYIS,  C.  J.,  and  ANDERS.  HADLBY, 
and  WHITE,  JJ.,  concur. 


BARTHROP  T.  TUCKER.* 

(Supreme  Court  of  Washington.    Sept  16, 

1902.) 

REmVAL  OF  JUDOMBNT-DATE  OF  RENDITION 

—PRONOUNCBMBNT— EFFECT— 
CHANQB   BT  COURT. 

1.  Judgment  in  a  certain  action  was  pro- 
noanced  by  the  court  September  9,  1893,  bat  by 
an  oversight  the  written  judgment  was  not 
signed  by  the  judge  or  entered  until  June,  1895. 
Held,  that  the  judgment  was  rendered  at  the 
time  it  was  pronounced  by  tbe  judge,  so  tbat 
a  proceeding  for  reviving  the  judgment  under 
2' Hill's  Code,  SS  462,  468,  commenced  within 
six  years  from  the  date  of  signing,  bat  more 
than  six  years  from  the  date  of  pronoimcement, 
was  not  commenced  within  six  years  of  rendi- 
tion, as  prescribed  therein. 

2.  The  court  in  a  nanc  pro  tunc  order  setting 
out  the  above  facts,  ordered  that  for  all  pur- 
poses other  than  the  determination  of  interest 
the  judgment  should  take  effect  as  of  June, 
1895.  Held  tbat,  the  effect  of  the  judgment, 
when  rendered,  being  a  matter  for  the  law  to 
determine,  and  not  within  the  power  of  the 
court,  its  attempt  to  fix  the  time  when  the  judg- 
ment should  take  effect  was  surplusage. 

Appeal  from  superior  court,  Clallam  coun- 
ty; Geo.  C.  Hatch,  Judge. 

Proceeding  to  revive  a  Judgment  by  Harry 
Barthrop,  assignee  of  the  Judgment,  against 
William  G.  Tucker.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Trumbull  &  Trumbull,  for  appellant  A. 
W.  Buddress,  for  respondent 

DUNBAR,  J.  This  Is  a  proceeding  under 
sections  4C2  and  4fi3,  2  Hill's  Code,  for  tbe 
purpose  of  reviving  a  Judgment  Tbe  motioa 
alleges  that  the  Judgment  was  entered  on  the 

f  1.  See  Judgment,  voL  to.  Cent  Dig.  ^  UOt. 
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5th  day  of  June,  1896,  and  the  Judgment  de- 
creed the  foreclosure  of  a  mechanic's  lien  up- 
on certain  lots  In  the  city  of  Port  Angeles  for 
a  certain  sum,  with  Interest  at  the  rate  of  8 
per  cent,  per  annum.  After  a  general  denial, 
the  resiiondent,  as  a  second  defense,  alleged 
that  the  Judgment  vas  not  rendered,  given,  or 
altered  within  six  years  prior  to  the  filing  of 
said  motion  to  reTlve,  and  urged  that  the  said 
proceedings  were  thereby  barred  by  the  stat- 
ute of  llmltatlonB.  To  this  answer  the  ap- 
pellant filed  a  reply  denying  said  allegation. 
Upon  these  issues  the  proceedings  came  regu- 
larly on  for  trial  and  determination  (m  the 
9th  day  of  September,  1001,  and,  after  the 
evidence  was  closed  and  the  argument  had, 
the  court,  on  the  27th  day  of  September,  1901, 
made  and  filed  its  findings  of  fact  and  con- 
clusions of  law,  wherein  it  is  found  that,  al- 
though said  findings.  Judgment,  and  decree 
were  not  signed  by  the  Judge  nor  filed  In  the 
court,  they  were  actually  had,  made,  rendeiv 
ed,  and  written  on  the  9th  day  of  September, 
1893,  but  by  oversight  they  were  not  signed 
by  the  Judge  until  the  5th  day  of  June,  1895; 
and  found  as  a  conclusion  of  law  that  the 
proceedings  at  law  were  not  commenced 
within  six  years,  as  provided  by  statute. 

It  Is  conceded  that,  if  the  Judgment  was 
rendered  on  September  9,  1893,  the  action 
was  not  commenced  within  the  period  pre- 
scribed by  law.  A  Judgment  was  rendered 
by  default  On  the  default  order  and  Judg- 
ment which  was  originally  prepared  the 
jQdge  neglected  to  sign  his  name,  but  after- 
wards the  following  order  was  made,  and 
indorsed  on  the  original: 

"Be  It  remembered  that  the  hearing,  flnd- 
IngB,  and  Judgment  above  set  forth  was  ac- 
tually had,  made,  rendered  and  written  on 
the  0th  day  of  September,  1893,  all  as  above 
■et  forth,  but  by  an  oversight  the  same  was 
not  signed  by  the  undersigned,  the  Judge  of 
said  court,  and  has  remained  since  that  time 
in  the  office  of  the  clerk  of  the  court  without 
being  entered  in  the  Journal.  The  court  now 
conflrms  the  findings  above  set  forth,  and 
finds  the  facts  and  the  law  to  be  as  therein 
stated,  and  now  confirms,  renders,  and  signs 
this,  the  fsald  Judgment,  as  above  set  forth; 
further  ordering  and  adjudging  that  the 
same  shall  relate  back  to  and  take  eftect  from 
■aid  9th  day  of  September,  1893,  to  the  end 
that  said  sum  of  906^.37,  herein  found  to  be 
due,  shall  bear  Interest  from  said  date  last 
mentioned,  but  for  all  other  purposes  this 
Judgment  shall  take  effect  as  of  this  date,  the 
8d  day  of  June,  1896.  James  O.  McCllnton, 
Judge. 

"FUed  and  entered  June  6,  1886.  A.  A. 
Blchardson,  Clerk." 

The  question  presented  Is,  was  the  Judg- 
ment rendered,  within  the  meaning  of  the 
law,  at  the  time  It  was  pronounced  by  the 
conrt  and  handed  down  unsigned  to  the  clerk, 
or  was  it  rendered  at  the  time  of  the  entry 
«f  the  Judgment  by  the  clerk?  Appellant 
-dtes  a  decision  of  this  court  (Quareles  v.  City 


of  Seattle,  26  Wash.  226,  66  Fac.  380)  to 
sustain  the  contention  that  the  Judgment 
could  not  be  considered  a  Judgment  rendered, 
not  being  eflectlTe  until  the  filing  of  the 
same  by  the  clerk.  This  case  was  on  a  mo- 
tion to  dismiss  the  appeaL  In  that  case  the 
Judge  had  certified  to  this  court  that  the 
Judgment  was  rendered  and  spread  upon  the 
aald  page  of  said  Journal  by  the  clerk  of  the 
court  on  the  13th  day  of  April,  1901;  that 
the  words  at  the  top  of  the  page,  "April  6, 
1901,"  did  not  represent  the  date  when  such 
Judgment  was  spread  upon  the  Journal,  but 
the  date  upon  which  the  Judgment  was  sign- 
ed and  filed.  It  was  said  by  this  court  In  de- 
ciding the  case:  "There  is  a  clear  distinction 
between  the  making  or  renderhig  of  a  Judg- 
ment and  its  entry.  The  Judgment  is  made 
or  rendered  when  the  court  announces  it,  or 
signs  the  Judgment,  as  Is  the  common  prac- 
tice, and  returns  the  signed  Judgment  to 
counsel."  While  it  Is  true  that  we  held  in 
that  case  that  when  the  Judgment  was  signed 
by  the  court  it  was  rendered,  and  when  It 
was  filed  by  the  clerk  it  became  effective  as 
a  Judgment,  yet  it  was  not  necessary  to  de- 
termine the  question  at  bar,  because  the 
Judgment  in  that  case  had  actually  been 
signed.  But  we  did  say  that  the  Judgment 
was  made  or  rendered  when  the  court  an- 
nounced it  or  signed  the  Judgment,  and,  so 
far  as  the  expression  by  the  court  In  that  case 
is  concerned,  the  Judgment  would  be  ren- 
dered as  much  when  the  court  announced  It 
as  when  he  signed  it  In  Sears  v.  Kilboume, 
68  Pac.  451,  which  Is  probably  the  last  ex- 
pression of  opinion  by  this  court  on  the  sub- 
ject, where  the  Judgment  was  affirmed  as 
against  an  appellant  and  the  sureties  on  the 
appeal  bond,  and  an  order  was  afterwards 
made  by  this  conrt  setting  aside  the  former 
Judgment  and  entering  another  Judgment  to 
reduce  the  Judgment  against  the  sureties  to 
the  amount  for  which  they  were  liable  on 
their  bond,  we  held  that  Judgment  was  ren- 
dered on  Uie  first  date,  within  the  meaning 
of  the  Code,  and  we  quoted  approvingly  from 
18  Bnc.  PI.  &  Prac.  430,  where  It  is  said: 
"The  rendition  and  the  entry  of  a  Judgment 
are  entirely  different  things.  The  first  Is  a 
purely  Judicial  act  of  the  conrt  alone,  and 
must  be  first  in  the  order  of  time;  while  the 
entry  Is  merely  evidence  that  a  Judgment  has 
been  rendered,  and  it  is  piuely  a  ministerial 
act."  So,  in  this  case,  the  essential  thing 
sought  by  the  plaintiff  In  the  action  was  the 
Judicial  act  of  announcing  or  rendering  the 
Judgment.  Everything  that  followed.  Includ- 
ing the  preparation  by  the  attorney  of  the 
Journal  entry,  its  signing  by  the  Judge,  and 
the  spreading  of  the  same  upon  the  Journal 
by  the  clerk,  was  purely  ministerial,  evi- 
dence simply  of  the  Judicial  act  of  the  an- 
nouncement or  rendition  of  the  Judgment. 
When  the  court  certified  that  the  Judgment 
was  actually  had,  made,  and  rendered  In 
September,  1893,  he  had  a  right  to  make  the 
nunc  pro  tunc  order  which  he  did  ^^f^  fpfl 
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make  the  record  speak  the  truth  by  rehears- 
ing what  the  actual  transaction  at  the  former 
period  was,  and  directing  the  proceedings  to 
relate  back  to  the  time  of  the  Judicial  ac- 
tion. It  Is  true  that  the  court  In  Its  nunc 
pro  tunc  order  says  "that  the  Judgment  shall 
bear  interest  from  the  former  date,  but  for 
all  other  puriKises  the  Judgment  shall  take 
effect  as  of  June,  1895";  but  this  last  pro- 
vision Is  simply  surplusage,  for  when  It  ap- 
pears from  the  certificate  of  the  court,  or 
from  other  evidence,  that  the  Judgment  was 
actually  entered  upon  the  former  date,  the 
law  prescribes  what  the  effect  of  the  Judg- 
ment shall  be. 
The  Judgment  Is  affirmed. 

REAVIS,  C.  J.,  and  FULLERTON,  HAD- 
LEY,  ANDERS,  MOUNT,  and  WHITE,  JJ., 
concur. 


JOHNSON  et  al.  t.  CITX  OF  SPOKANa* 

(Supreme  Court  of  Washington.    Sept.  15, 
1002.) 

APPBAIi-STATEMENT    OP    FACTS-INSUFFI- 
CIENT  RECORD. 

1.  An  action  was  dismissed  on  the  gronnd 
that  the  defendant  was  entitled  to  judgment 
"on  the  pleadings  and  on  the  opening  state- 
ment of  counsel  for  plaintiff."  A  demurrer  to 
the  sufficiency  of  the  complaint  had  been  previ- 
ously overruled.  The  opening  statement  of 
counsel  for  plaintiffs  did  not  appear  in  the  rec- 
ord or  statement  of  facts  filed  on  appeal.  Beld 
that,  since  all  presumptions  are  in  favor  of  the 
judgment,  the  appellate  court,  in  the  absence 
of  couDsel's  statement,  could  not  conclude  that 
the  lower  court  erred  in  dismissing  the  cause. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  A.  R.  Johnson  and  another 
against  the  city  of  Spokane.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Defendant 
moves  to  dismiss  appeal    Motion  sustained. 

Johnson  &  Oiraud  and  Robertson,  Miller 
&  Rosenhaupt,  for  appellants.  Yoorhees  & 
Voorhees,  F.  M.  Dudley,  and  John  P.  Jud- 
son,  for  respondent 

DUNBAR,  J.  Respondent  Interposed  a 
motion  to  strike  statement  of  facts,  dismiss 
the  appeal,  and  affirm  the  Judgment,  for  the 
reason  that  the  statement  of  facts  does  not 
contain  the  opening  statement  of  counsel  for 
the  plaintiffs,  and  the  facts  and  grounds  upon 
which  the  superior  court  entered  Judgment  in 
said  cause  do  not  appear  In  the  record  or 
statement  of  facts.  After  the  Impaneling  of 
the  Jury  and  calling  of  witnesses  for  the 
plaintiffs,  the  defendant  objected  to  the  in- 
troduction of  any  evidence  and  asked  Judg- 
ment upon  the  following  grounds:  "That  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  up- 
on the  pleadings  we  are  entitled  to  Judgment; 
that  the  allegations  of  the  reply  show  a  vari- 
ance and  departure  from  the  allegations  of 
the  complaint;   and  that  we  are  entitled  to 

•RehearlDg  denied  October  7,  1902. 


Judgment  upon  the  opening  statement  of 
counsel  for  plaintiffs.  We  challenge  the 
plaintiffs'  entire  opening  statement  as  to  the 
sufficiency  of  any  claim  for  damages,  and 
ask  for  a  dismissal  of  the  Jury,  and  that 
Judgment  be  entered."  This  motion  wa» 
granted  by  the  court,  and  the  Judgment  en- 
tered as  follows:  'The  above-entitled  cause- 
having  on  the  15th  day  of  June,  1901,  come 
on  regularly  for  hearing  before  the  court  ana 
a  Jury  duly  impaneled  and  sworn,  and  the 
court  having  heretofore  sustained  a  chal- 
lenge to  the  legal  sufficiency  of  the  evidence 
disclosed  to  said  Jury  by  the  opening  state- 
ment of  counsel  for  plaintiffs,  and  having 
sustahied  an  objection  to  the  introduction  of 
any  evidence  by  plaintiffs  for  the  reason  that 
the  defendant  Is  entitled  to  Judgment  on  the 
pleadings  and  on  the  opening  statement  of 
counsel  for  plaintiffs,  and  having  heretofore 
on  said  15tb  day  of  June,  1001,  discharged 
said  Jury  from  the  further  consideration  of 
the  cause,  and  ordered  that  Judgment  be 
entered  herein  In  favor  of  defendant  city  for 
the  dismissal  of  said  action,  it  Is  therefore 
ordered,  adjudged,  and  decreed  that  the 
above-entitled  action  be,  and  the  same  is 
hereby,  dismissed."  It  Is  insisted  by  the  re- 
qmndent  and  appears  from  the  record  that 
the  objection  and  challenge  which  were  sus- 
tained were  based  not  alone  upon  the  plead- 
ings, but  upon  the  pleadings  and  opening 
statement  of  counsel  for  plaintiffs.  And  In 
the  absence  from  the  record  of  the  opening 
statemrat  upon  which  the  court  acted,  th!» 
court  would  not  be  Justified  in  reversing  the 
cause.  It  is  the  common  practice  in  Juris- 
dictions where  the  court  has  power  to  order 
a  nonsuit  to  direct  a  nonsuit  If  the  opening 
statement  of  counsel  discloses  no  cause  of 
action.  1  Thomp.  Trials,  {  269;  Llndley  v. 
RaUroad  Co.  (Kan.  Sup.)  28  Pac.  201;  and 
many  other  cases  cited  to  sustain  this  doc- 
trine. It  Is  said  by  counsel  for  appellants 
in  this  case  that  In  the  case  last  above  cited 
the  opening  statement  of  the  plaintiff  show- 
ed that  the  plaintiff  bad  been  guilty  of  con- 
tributory negligence,  thereby  conceding  a 
defense  that  would  preclude  his  recovery. 
So  far  as  this  court  knows,  the  counsel  for 
the  defense  In  this  case  may  have  made  a 
statement  which  would  have  been  a  defense 
to  the  action  and  precluded  a  recovery,  and. 
that  Is  the  very  reason  why  the  openings 
statement  should  have  been  brought  here,  so 
that  the  court  could  determine  that  fact 
All  presumptions  are  in  favor  of  the  Judg- 
ment; hence  we  cannot  conclude  that  the 
court  erred  in  dlsmlsstaig  the  cause  upon  the 
statement  of  counsel,  without  the  opportu- 
nity of  Investigating  that  question.  It  Is  in- 
sisted by  counsel  that  the  case  was  dismiss- 
ed by  the  court  for  the  reason  that  the  com- 
plaint was  Insufficient,  and  that  the  court 
so  adjudged  it,  and  therefore  it  was  not  nec- 
essary for  him  to  determine  or  consider  the 
sufficiency  of  any  opening  statement.  But 
such  is  not  the  language  of  the  Judgment 
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It  Is  that  the  defendant  was  entitled  to  Judg- 
ment on  the  pleadings  and  on  the  opening 
itatement  of  counsel  for  plaintiffs.  This  evi- 
dently means  that.  In  the  opinion  of  the 
Judge,  the  pleadings,  construed  In  connection 
with  the  opening  statement,  or  as  construed 
In  the  light  of  the  opening  statement,  pre- 
dade  a  recovery.  The  court  could  not  have 
acted  upon  the  pleadings  al<nie;  for  the  rec- 
ord shows  that  a  demurrer  was  Interposed  to 
the  sufficiency  of  the  complaint,  which  was 
OTerroled  by  the  court,  and  the  defendant 
called  upon  to  answer,  and  that  It  did  an- 
swer. It  might  appear  from  the  complaint 
in  this  case  that  the  court  erred  In  holding 
that  the  complaint  was  insufficient,  and  yet 
the  rulings  In  dismissing  the  action  might 
bare  been  right,  in  consideration  of  what 
was  said  in  the  opening  statement;  and,  If 
the  opening  statement  precludes  a  recovery, 
we  would  not  be  justified  In  reversing  the 
Judgment  of  the  court. 

Sufficient  of  the  record  not  having  been 
ivesented  to  this  court  to  enable  it  to  pass 
InteUigently  upon  the  errors  alleged,  the  mo- 
tloD  to  dismiss  will  l>e  sustained. 

RBAVIS.  O.  J.,  and  WHITB,  ANDERS, 
FULLBRTON,  HADLBT,  and  MOUNT,  JJ, 
concur. 


TABWOOD  V.  JOHNSON  et  al. 

(Supreme  Court  of  Washington.    Sept.  18, 
1902.) 

ACTIONS  —  PLBADINO  —  COMPLAINT  —  REUBF 

-TBNANTS  IN  COMMON— MINES— RB- 

LOCATION  BY  CO-TENANT. 

1.  A  complaint  alleged  that  one  of  the  de- 
fendants, who  was  a  co-tenant  with  plaintiff 
in  a  certain  mining  claim,  had  relocated  the 
claim  on  behalf  of  another,  and  that  it  was  not 
open  to  relocation,  as  all  the  required  worls  bad 
been  done  on  the  claim,  but  that,  if  it  bad  not, 
it  was  owing  to  the  fraud  of  such  defendant, 
who  bad,  for  a  consideration,  contracted  with 
plaintiff  to  do  the  latter's  required  work.    The 

{irayer  was  for  an  accounting,  injunctive  re- 
ief,  that  plaintiff  be  decreed  the  owner  of  a 
certain  interest,  and  for  general  relief.  De- 
fendant nrged  that  the  complaint  was  defective, 
in  that  the  specific  cause  of  action  relied  on 
was  uncertain.  Beti,  that  the  contention  was 
of  no  merit,  the  cause  of  action  being  the  with- 
holding of  the  interest;  and,  if  the  required 
work  had  been  done,  the  relocation  was  a  cloud 
on  plaintiff's  title,  and,  if  not,  it  might  be  found 
that  defendant  was  a  trustee,  and  such  relief 
as  the  pleadings  and  evidence  warranted  might 
be  given  under  the  prayer  for  general  relief. 

2.  It  was  not  error  to  refnse  to  compel  plain- 
tiff to  elect  whether  he  would  stand  on  the 
allegation  that  the  required  amount  of  work 
was  done,  or  that,  if  not,  it  was  through  the 
fraud,  etc.,  of  defendant,  since  more  than  one 
state  of  facts  might  establish  the  wrong  com- 
plained of. 

3.  The  question  was  whether  the  $100  worth 
of  work  had  been  done  on  a  mining  claim  in 
the  year  18U8.  and  plaintiff's  evidence  was  to 
the  effect  that  it  had  been  done.  A  witness 
for  defendant  stated  that  in  1807  the  tunnel 
(tile  only  work  done)  was  In  depth  35  or  per- 
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haps  40  feet.  Another  witness  for  defendant 
testified  that  in  the  fall  of  1897  it  was  40  or 
50  feet.  The  day  before  the  latter  wrtness  tes- 
tified, he  measured  the  tunnel,  and  found  it  8& 
feet.  He  further  testified  that  but  12  or  14 
feet  of  the  work  was  done  after  December  31, 
1888.  Defendant's  witnesses  estimated  work 
on  the  tunnel  to  cost  from  f4  to  $5  per  foot. 
Held  that  the  evidence  showed  over  $100  worth 
of  work  done  in  1898. 

4.  Where  the  issue  was  whether  a  mining 
claim  had  been  forfejted,  owing  to  a  failure  to 
do  the  required  amount  of  work  on  it  in  a 
certain  year,  and  it  appeared  that  the  required 
amount  of  work  was  done,  that  it  did  not  ap- 
pear that  all  the  co-owners  did  their  share  was 
immaterial. 

5.  Where  $100  worth  of  work  is  done  in  a 
certain  year  on  a  mining  claim  belonging  to  co- 
owners,  it  is  to  be  presumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  it  was  done 
by  the  co-owners,  or  some  of  them. 

6.  A  complaint  alleged  that  plaintiff  and 
others  were  the  owners  of  a  mining  claim  by 
discovery,  location,  etc.,  and  that  the  same  had 
been  wrongfully  relocated  by  P.,  acting  for  W. 
P.,  in  his  answer,  did  not  deny  the  original  dis- 
covery by  plaintiff;  and  W.,  in  his  notice  of 
relocation,  although  he  had  never  been  npon 
the  claim,  set  out  the  discovery.  Held,  that  W. 
could  not  be  heard  to  deny  the  original  dis- 
covery. 

7.  Where  it  appeared  that  one  of  the  co-ten- 
ants of  a  mining  claim  shortly  after  the  dis- 
covery of  valuable  rock  in  the  neighborhood 
gave  his  brother,  who  had  never  been  on  the 
claim,  a  description  thereof,  and  the  brother 
wrote  ont  a  notice  of  location  and  signed  it, 
whereupon  the  co-owner  relocated  the  claim  la 
the  name  of  the  brother,  a  finding  that  the  entry 
and  location  In  the  name  of  the  brother  was  a 
mere  subterfuge  to  defraud  the  co-tenants  was 
warranted. 

8.  Where  one  of  several  co-tenants  of  a  min- 
ing claim  attempts  to  relocate  the  same,  his 
net  inures  to  the  benefit  of  his  co-tenants. 

9.  Mere  lapse  of  time  does  not  dissolve  the 
relationship  of  co-tenancy. 

Appeal  from  superior  court,  Spokane  coun- 
ty: Geo.  W.  Belt,  Judge. 

Suit  by  W.  J.  Yarwood  against  H.  P.  John- 
son and  others.  B^m  a  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

Merrltt  &  Merrltt,  Frank  D.  Allen,  and  Al- 
bert Allen,  for  appellants.  Happy  &  EUnd- 
man,  for  respondent. 


WHITE,  J.  The  complaint  in  this  action, 
in  substance,  alleges  a  discovery  of  a  vein,, 
lead,  ledge,  or  lode  of  quartz  and  other  rock  in 
place,  bearing  gold,  silver,  lead,  copper,  and 
other  valuable  mineral  deposit,  on  govern- 
ment land,  and  the  location  of  the  Tenderfoot 
claim  thereon  on  March  13,  1896,  by  Geo.  A. 
'McDonald  and  Peter  Simons,  and  that  on 
March  2,  1807,  Simons  conveyed  a  one-sixth 
interest  to  one  James  Davis,  and  thereafter, 
in  1807,  Davis  conveyed  said  one-sbEth  in- 
terest to  plaintiff;  that  by  mesne  conveyances- 
through  the  original  locators  and  J.  P.  O'Par- 
rell,  one  of  the  appellants,  H.  P.  Johnson,  be- 
came the  owner  of  a  one-sixth  Interest  there-  . 
In  January  20.  1898;  that,  although  this  one- 
sixth  interest  was  conveyed  to  appellant  H. 
P.  Johnson,  one-half  of  said  one-sixth  inter- 
est was  conveyed  to  him  in  trust  for  the  ap- 


pellant William  Johnson,  and 
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said  deed  of  January  29,  1898,  the  appellants, 
And  eacb  of  tbem,  owned  therein  aa  tenants 
In  common,  each  owning  an  undivided  one- 
twelfth;  that  during  the  years  1896  and  1897 
4100  worth  of  work  was  done  each  year  ui>on 
the  claim;  that  for  more  than  four  years  last 
past,  and  also  during  all  the  times  respondent 
and  appellants  were  tenants  In  common  in 
-said  property,  the  appellant  H.  P.  Johnson 
4icted  as  the  agent  for  respondent,  for  hire, 
in  the  management  of  said  projjerty,  and  in 
performing  respondent's  pro  rata  part  of  the 
assessment  work  required  by  law  to  be  per- 
formed thereon,  and  that  in  the  year  1898,  in 
pursuance  of  said  general  agency,  appellant 
H.  P.  Johnson,  at  respondent's  special  in- 
stance and  request,  undertook,  promised,  and 
■agreed  to  perform  plaintifTs  pro  rata  share 
■of  the  assessment  work  thereon,  for  which 
respondent  paid  him  $20;  that  respondrait 
has  been  biformed  and  verily  believes  that 
-over  $100  worth  of  assessment  work  was  per- 
formed upon  said  claim  during  the  year  189S 
by  the  owners  thereof,  but  that,  if  it  was  not 
«o  performed,  respondent  alleges  that  it  was 
through  the  fault,  fraud,  and  negligence  of 
the  appellants  Johnson,  and  each  of  them; 
that  by  the  conduct  of  appellant  H.  P.  John- 
.«on  in  assuming,  undertaking,  and  agreeing 
to  act  as  agent  or  trustee  for  respondent  with 
respect  to  respondent's  undivided  interest  in 
the  property,  and  relying  thereon,  respondent 
was  prevented  from  protecting  his  said  In- 
terest and  the  interest  of  his  other  co-tenants 
in  the  property  by  his  own  personal  attention 
4tnd  work,  and  the  respondent  alleges  that  the 
appellants,  and  each  of  them,  are  estopped 
from  asserting  any  Interest  in  the  property 
adverse  to  respondent;  that  while  appellants 
4ind  respondent  were  still  co-tenants,  and 
while  H.  P.  Johnson  was  still  agent  for  re- 
spondent, on  January  1,  1899,  H.  P.  Johnson 
-entered  upon  the  property,  posted  a  notice, 
and  staked  the  ground,— in  other  words,  relo- 
cated or  attempted  to  relocate  the  ground,  in 
-the  name  of  William  Johnson,  under  the  name 
of  the  Log  Cabin  claim,  and  recorded  it,  etc., 
—and  that  appellant  William  Johnson  had 
-full  knowledge  of  all  the  facts,  and  that,  al- 
though said  attempted  relocation  was  made 
In  the  name  of  William  Johnson,  It  was  in 
-fact  made  in  William  Johnson's  name  as  trus- 
-tee  for  the  use  and  benefit  of  respondent  and 
the  appellants,  and  eacb  of  them,  as  their  tn- 
-terests  may  appear,  and  that  whatever  intrav 
est  William  Johnson  acquired  under  the  r»- 
locatlon  innres  to  the  benefit  of  respondent 
and  appellants;  that  appellants,  and  each  of 
-them,  recognized  respondent's  interest  there- 
in, and  agreed  that  respondent  owned  a  one- 
«ixtb  interest  therein;  that  appellant  Wil- 
liam Johnson  agreed  that,  whatever  Interest 
be  acquired  In  said  property  by  said  relocation 
or  attempted  relocation,  be  held  It  in  trust  for 
the  respondent  to  the  extent  of  a  one-sixth  in- 
terest; that  in  the  month  of  January,  1899, 
and  at  divers  times  too  numerous  to  mention, 
<both  appellants  agreed  to  convey  to  respond- 


ent his  one-sixth  Interest  upon  payment  of  his 
proportionate  share  of  the  expenses  in  operat- 
ing and  improving  said  mine  and  in  perform- 
ing the  annual  assessment  work  thereon,  which 
proposition  respondent  accepted;  that  prior  to 
commencement  of  this  action  respondent  de- 
manded an  accounting  of  appellants  as  to  the 
amount  of  work  and  labor  performed  upon  said 
property,  and  the  amount  of  money  expended 
thereon,  and  tendered  and  ofTered  to  pay  appel- 
lants his  proportionate  share  thereof,  and  de- 
manded that  appellants,  and  each  of  them, 
convey  to  him  his  one-sixth  interest  therein, 
which  they  refused  to  do,  etc.;  that  appel- 
lants, and  each  of  them,  have  ousted  respond- 
ent from  possession,  and  refused  to  permit 
him  to  enter  Into  the  joint  possession  thereof 
with  them,  and  refuse  to  allow  him  to  mine  or 
extract  ores  therefrom;  that  appellant  Wil- 
liam Johnson  and  wife  have  conveyed  a  one- 
sixth  Interest  to  appellant  J.  P.  O'Farrellj 
that  appellants  have  extracted  and  sold  large 
bodies  of  ore,  of  the  value,  as  respondent  be- 
lieves, of  $5,000,  and  that  they  are  still  work- 
ing the  same;  that  the  only  value  of  the 
property  consists  hi  the  ores;  and  that  there 
is  no  adequate  or  speedy  remedy  at  law  for 
the  waste  complained  of.  The  comphiint  fur- 
ther alleges  that  appellants  are  extracting 
ores  from  the  mine,  and  that  the  value  of  the 
mine  is  being  destroyed,  and  that  there  is  no 
adequate  remedy  at  law  for  the  waste,  etc. 
The  prayer  of  the  complaint  Is  for  an  acconnt- 
Ing  for  money  expended  on  the  claim,  and  the 
amount  of  ores  extracted  therefrom,  and  the 
expense  of  so  extracting  and  marketing  the 
same,  and  that  respondent  have  Judgment  for 
one-sixth  of  the  value  of  all  ores  extracted, 
after  deducting  the  expense  of  marketing  the 
same;  that  appellants  Johnson,  and  each  of 
them,  be  decreed  to  hold  a  one-sixth  interest 
therein  for  the  use  and  benefit  of,  and  in 
trust  for,  respondent,  and  that,  if  the  net  ttro- 
ceeds  of  ore  extracted  by  appellants  be  not 
sufficient  to  pay  respondent's  pro  rata  share  of 
operating  and  improving  the  mine,  then  that 
the  court  decree  the  amount  respondent  shall 
pay  appellants,  and  that  appellants  be  com- 
pelled to  convey  to  respondent  a  one-sixth  in- 
terest in  the  property,  and  that  appellants  be 
enjoined  from  working  the  mine;  and  for 
such  other  and  further  relief  as  may  seem 
meet  and  equitable.  To  this  complaint  each 
of  the  appellants  demurred  on  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  court  overruled 
the  demurrers,  and  its  action  in  this  respect  Is 
assigned  as  error. 

The  appellants  contend  that  the  specific 
cause  of  action  relied  upon  Is  uncertain,  and 
cites  us  to  Kewaunee  Co.  Sup'rs  v.  Decker,  30 
Wis.  624,  where  It  Is  said:  "It  thus  appears 
that  the  authorities  relied  upon  do  not  sanc- 
tion the  position  that  a  complaint  In  the  first 
instance,  and  where  challenged  by  demurrer, 
may  be  uncertain  and  ambulatory,  purposely 
so  made,  now  presenting  one  face  to  the  court, 
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pleader,  ao  that  It  may  be  regarded  as  one 
In  tort,  or  one  on  contract,  or  In  equity,  aa 
be  la  pleased  to  name  it  and  tlie  necessities  of 
argument  require,  and,  If  discovered  to  be 
good  In  any  of  the  turns  of  phases  which  It 
may  thus  be  made  to  assume,  that  It  must  be 
upheld  In  that  aspect,  as  a  proper  and  suffi- 
cient pleading  by  the  court  •  ♦  •  These 
distinctions  continuing,  they  must  be  regard- 
ed I7  tbe  courts  now  as  formerly;  and  now 
no  more  than  then,,  except  under  the  peculiar 
circnmstances  above  noted,  can  any  one  com- 
plaint or  count  be  made  to  subserve  the  pur- 
poses of  two  or  more  distinct  and  dissimilar 
causes  of  action  at  the  option  of  the  party 
presenting  it.  It  cannot  be  'fish,  flesh,  or 
fowl,'  according  to  the  appetite  of  tbe  attor- 
ney preparing  tbe  dish  set  before  the  court 
If  oonnsel  disagree  as  to  the  nature  of  the  ac- 
tion or  pmiwae  of  tbe  pleading.  It  {a  the  prov- 
ince of  tbe  court  to  settle  the  dispute.  It  is  a 
qnestlon,  when  properly  raised,  which  cannot 
be  left  In  doubt  and  the  court  must  determine 
wltb  precision  and  certainty,  upon  inspection 
of  the  pleading,  to  what  class  of  actions  it  be- 
longs or  was  intended,— whether  of  tort  upon 
contract  or  in  equity.  •  •  •"  The  cause 
of  action  is  the  wrong  complained  of,— in  this 
case,  the  withholding  from  tbe  respondent  of 
tbe  one-stzth  interest  in  tbe  mining  claim 
mentioned  In  tbe  pleadings,  and.  In  connec- 
tion with  such  withholding,  the  removal  of 
ore  from  the  mine.  More  than  one  state  of 
facts  may  Justify  the  relief  demanded.  The 
prayer  of  tbe  complaint  was  for  an  account- 
ing, for  injunctive  relief,  and  that  tbe  re- 
spondent might  be  decreed  to  be  tbe  owner  of 
a  one-sixth  interest  in  the  mine.  Under  the 
facts  set  out  in  the  complaint  the  relief 
prayed  for  might  have  been  granted,  and  the 
court  might  have  decreed  (which  It  In  effect, 
did)  that  the  relocation  of  the  mine  was  a 
dond  upon  the  respondent's  title.  The  com- 
plaint alleges  that  the  assessment  work  for 
1888  was  done.  If  such  was  the  case,  appel- 
lants' attempted  location  was  absolutely  void, 
and  to  that  extent  the  complaint  states  facta 
snfflcient  to  constitute  a  cause  of  action.  Even 
if  tbis  were  not  the  case,  tbe  complaint 
among  other  things,  sets  up  that  resxK>ndent 
and  appellants  were  co-tenants,  and  while 
sncb  relation  existed  a  relocation  of  this  claim 
was  made;  and  it  is  asked  that  appellants  be 
declared  to  hold  said  property  in  trust  for  tbe 
use  and  benefit  of  this  respondent  Such  al- 
legation, again,  constitutes  a  good  cause  of 
action.  The  prayer  was  one  for  general  re- 
lief, and  under  such  prayer  the  court  can 
give  sncb  relief  as  the  pleadings  and  evidence 
warrant.  Dormltzer  v.  Society,  23  Wash.  132, 
62  Pac.  862.  In  the  case  of  Damon  v.  Leque, 
14  Wash.  253,  44  Pac.  261,  we  said:  "If  a 
plaintiff  sets  forth  facts  constituting  a  cause 
of  action,  and  entitling  bim  to  some  relief,  he 
Is  not  to  be  turned  out  of  court  because  he 
has  misconceived  tbe  nature  of  bis  remedial 
right"  See,  also.  Chambers  v.  Hoover,  3 
Waab.  T.  107. 18  Pac.  466;  Smith  v.  Wingard, 


8  Wash.  T.  291,  13  Pac  717;  TItlow  v.  Oat 
Meal  Co.,  IS  Wash.  652,  47  Pac.  1».  In  tbe 
cose  of  Meeker  v.  Gilbert  3  Wash.  T.  369, 
381,  19  Faa  18,  22.  It  is  said:  "The  form  or 
manner  of  the  allegations  has  no  significance 
in  that  regard.  The  prayer  of  the  plaintiff  or 
defendant  is  without  weight  The  manner  la 
which  the  parties  may  have  thought  best  to 
treat  it  in  their  pleadings  is  unimportant. 
Tbe  question  is  as  to  tbe  facts  alleged."  See, 
also,  Watson  v.  Glover,  21  Wash.  677,  SO  Pac. 
516. 

It  Is  further  claimed  that  tbe  court  erred 
in  not  requiring  tbe  respondent  to  elect  np- 
on  which  of  the  allegations  in  paragraph  9 
of  the  amended  complaint  he  would  stand; 
tbe  first  allegation  being  that  "over  flOO 
worth  of  work  was  done  in  1898,  and  the ' 
second  allegation  being  that  If  tbe  same  was 
not  so  performed,  It  was  through  the  fault 
fraud,  eta,  of  the  defendants."  The  court 
did  not  err  in  refusing  to  compel  the  respond- 
ent to  elect  Under  either  state  of  fact's  al- 
leged, the  respondent  was  entitled  to  the  re- 
lief he  demanded.  As  we  have  said,  the 
cause  of  action  was  the  wrong  complained 
of,  and  more  than  one  state  of  facts  might 
establish  the  wrong,  and  justify  tbe  relief 
demanded.  Under  the  code  system  of  plead- 
ings, we  see  no  reason  why  all  the  facts  jus- 
tifying the  relief  may  not  be  stated,  and,  if 
necessary,  in  the  disjunctive,  as  in  this  case. 
In  so  stating  facts,  two  causes  of  action  are 
not  united  in  one  snlt  The  action  remains 
but  one  cause  of  action.  The  facts  stated  in 
the  complaint  clearly  entitle  the  respondent 
to  equitable  relief,  and  tbe  court  properly 
overruled  the  demurrers  and  denied  tbe  mo- 
tion requiring  the  respondent  to  elect 

H.  P.  Johnson  and  William  Johnson  aik- 
swered.  The  answer  of  William  Johnson  de- 
nied that  McDonald  and  Simons  discovered  a 
vein,  lead,  ledge,  or  lode  of  quartz  and  other 
rock  in  place,  bearing  gold,  silver,  lead,  and 
copper,  etc.,  and  denied  that  the  assessment 
work  was  performed  on  said  mine  during  tbe 
year  1898.  For  an  affirmative  defense,  bis 
answer  alleged  that  on  the  1st  day  of  Jan- 
uary, 1S99,  having  theretofore  discovered  on 
unappropriated  and  nnoccnpled  lands  of  the 
United  States  a  lode  or  ledge  of  mineralized 
rock,  bearing  gold,  silver,  lead,  and  other 
precious  metals,  he  located  said  claim,  etc. 
The  answer  of  the  appellant  H.  P.  Johnson 
admitted  that  in  January,  1808,  be  became 
the  owner  of  an  undivided  one-sixth  Interest 
In  the  Tenderfoot  lode  mining  claim,  and 
was  thereafter  recognized  and  considered  as 
a  tenant  In  common  in  and  to  said  property; 
admitted  that  McDonald  and  Simons  discov- 
ered a  vein,  lead,  ledge,  or  lode  of  quartz  or 
other  rock  In  place,  bearing  gold  and  silver, 
etc..  but  denied  that  the  assessment  work 
was  done  upon  said  property  In  the  year 
1898.  The  answers  of  the  Johnsons  contain- 
ed other  denials  and  statements,  but  we  do 
not  deem  it  necessary  to  set  them  forth.  We 
think  the  evidence  in  this  case  ^tabUsbes 
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the  following  (acts:  That  on  or  about  the 
23d  day  of  March,  1896,  George  McDonald 
and  Peter  Simons  discovered  a  yeln,  ledge, 
or  lode  of  quartz  and  other  rock  In  place, 
bearing  gold,  sllyer,  and  other  valuable  min- 
eral deposits,  on  the  lands  in  question;  being 
then  unappropriated  government  lands.  On 
the  same  day  they  properly  staked  said 
ground,  and  posted  the  required  notice  there- 
on, and  located  the  same  under  the  name  of 
the  Tenderfoot,  and  thereafter,  on  the  9th 
day  of  April,  1896,  caused  said  notice  to  be 
filed  for  record  in  the  office  of  the  county  au- 
ditor of  Stevens  county,  where  the  land  was 
situated;  and  thereafter,  in  the  year  1887, 
work  was  commenced  on  this  claim,  and  a 
tunnel  was  run  from  35  to  60  feet.  In  the 
year  1898  the  property  was  owned  In  con>- 
mon  by  respondent  herein,  who  held  a  one- 
sixth  interest,  and  by  H.  P.  Johnson,  com- 
monly called  and  known  in  the  record  as 
"Pet;  Johnson,"  who  held  a  one-sixth  inter- 
est; and  the  remaining  interests  in  said  claim 
were  owned  by  J.  P.  O'Farrell,  Peter  Simons, 
George  McDonald,  and  Fred  Fitzgerald.  In 
the  years  1897  and  1808  Pete  Johnson  was 
working  for  respondent,  and  in  the  year  1887 
did  the  respondent's  assessment  work  on  said 
claim.  In  the  year  1898  Pete  Johnson  ac- 
quired his  one-sixth  interest  in  said  claim, 
and  in  the  year  1898  he  agreed  to,  and  did, 
perform  what  he  claimed  was  the  assess- 
ment work  for  himself  and  the  respondent 
In  the  year  1898  over  $100  worth  of  assess- 
ment work  was  done  on  this  claim.  During 
the  month  of  December,  1898,  and  for  sev- 
eral months  prior  thereto,  Pete  Johnson  was 
living  with  his  brother  William  Johnson  at 
the  Cleveland  camp,  about  14  miles  from  the 
claim  in  litigation.  He  had  heard  about  De- 
cember 1,  1898,  from  Fred  Fitzgerald  (one 
of  the  owners  of  said  claim),  as  he  asserts 
(though  It  was  denied  by  Fitzgerald),  that 
the  assessment  work  on  the  claim  had  not 
been  done,  and  he  so  informed  his  brother 
William  at  that  time.  William  testified:  "I 
told  him  the  last  day  of  December,  1898,  If 
the  work  had  not  been  done,  to  locate  It  for 
me."  Pete  Johnson  had  not  been  on  the 
dalm  after  March,  1898,  until  he  went  upon 
it  to  relocate  it,  as  he  says,  at  the  request 
of  William  Johnson.  William  Johnson  and 
the  respondent  were  and  still  are  owners  in 
other  mining  property  situated  in  that  dis- 
trict, and  William  knew  a  long  time  prior  to 
January  1,  1899,  the  relation  that  existed  be- 
tween Pete  and  Yarwood;  knew  that  Pete 
was  a  tenant  in  common  with  Yarwood  and 
the  other  parties  in  the  Tenderfoot;  and  knew 
that  Pete  was  on  this  claim  in  1898,  doing 
the  assessment  work  for  himself  and  re- 
spondent Yarwood.  In  1808  the  owners  of 
the  Silver  Queen,  an  adjoining  or  near-by 
claim,  had  struck  a  rich  vein  or  body  of 
ore,  and  had  been  shipping  considerable  ore 
therefrom.  Both  of  the  Johnsons  knew  this 
in  1898,  and  thought  that  the  vein  on  the 
Silver  Queen  passed  through  the  property  in 


question.  William  testified:  "From  the  de- 
scription Pete  gave  me  of  it,  I  thought  there 
was  a  good  chance  of  it  running  through 
there.  Question.  Pete  told  you  the  Silver 
Queen  was  a  pretty  good  property?  Didn't 
he  think  it  was  a  pretty  good  property?  An- 
swer. I  guess  it  was.  They  were  shipping 
ore  from  it  Question.  You  say  Pete  said  be 
thought  the  ledge  ran  from  the  Silver  Qoeoi 
through  this  ground?  Answer.  Yes,  air." 
William  Johnson  had  never  been  on  the  Ten- 
derfoot prior  to  January  1,  1899,  and  was 
never  on  the  Tenderfoot  until  in  May  or  Jane 
of  1899.  On  December  81, 1898,  he  wrote  out 
a  notice  of  the  location,  and  signed  It,  giv- 
ing to  the  claim  the  name  of  "Log  Cabin." 
His  brother  Pete  described  this  property  to 
him,  in  order  to  enable  him  to  make  out  this 
notice  of  location.  Pete  testified:  "I  told 
him  about  where  the  Tenderfoot  was  situ- 
ated, and  said,  'Well,  yon  know  where  it  is 
situate;  then  yon  can  stake  it  that  way.' 
Question.  You  gave  him  the  description? 
Answer.  I  gave  him  the  description."  After 
William  wrote  out  the  notice  of  location,  he 
gave  it  to  Pete,  with  directions  to  go  and 
locate  the  claim,  and  to  be  carefnl  that  no 
one  else  got  in  ahead  of  him;  and  William 
stated  that  Pete  stated  to  him  that  he  located 
the  same  shortly  after  midnight  of  January 
1,  1899.  Pete  says  that  he  located  it  on  Jan- 
uary 1,  1899,  after  breakfast  Pete  left  the 
same  day  that  his  brother  drew  up  the  no- 
tice, to  go  to  the  mine  and  post  it  npon  the 
claim.  On  January  1,  1889,  after  posting  vp 
this  notice  on  this  property  and  restaking  the 
claim,  he  went  back  to  the  home  of  his 
brother  William,  and  continued  to  reside  with 
him  for  some  time  thereafter.  Pete  did  not 
go  back  ui>on  the  claim  until  some  time  in 
March  or  April,  1809,  at  which  time  be 
claims  that  his  brother  agreed  to  give  him  a 
half  Interest  In  the  claim  if  he  would  go  and 
develop  it  Accordingly  he  went  back  and 
commenced  to  work  there,  and  worked  there 
from  that  time  on.  He  extended  a  new  tun- 
nel on  the  dalm  several  hundred  feet  Im- 
mediately after  the  respondent  found  out  that 
Pete  had  attempted  to  relocate  this  dalm  in 
his  brother  William's  name,  he  went  to  see 
William  Johnson,  and,  in  a  conversation,  re- 
spondent asked  him  about  the  jumping  of 
this  dalm.  William  told  him  that  it  wonld 
not  hurt  him;  that  he  calculated  to  give  him 
his  interest;  that  he  Intended  to  give  him 
and  Jack  O'Farrell  their  interest  in  the  prop- 
erty. William  Johnson  denies  that  he  agreed 
to  give  an  interest  to  the  respondent,  but 
states  that  he  agreed  to  sell  him  an  interest 
The  evidence,  however,  shows  that  at  all 
times  the  respondent  was  claiming  and  still 
claims  an  interest  in  the  Tenderfoot  One 
of  the  main  questions  in  dispute  is  as  to 
whether  $100  worth  of  assessment  work  was 
done  on  this  claim  In  1898.  The  testimony 
of  the  respondent  dearly  establishes  that 
more  than  $100  worth  of  work  was  done  on 
the  claim  in  18?^.,^  B^^^^o^^  Ignoring 
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the  testimony  offered  on  behalf  of  respond- 
ent, we  think  the  testimony  of  the  appel- 
lants shows  that  at  least  $100  worth  of  work 
was  done  on  this  claim  In  1898,  and  that  It 
was  not  subject  to  relocation  because  of  fail- 
ore  to  do  assessment  work  thereon.  L.  E. 
Van  Horn,  a  witness  for  appellants,  says 
that  In  1897  the  old  tunnel  was  in  35,  maybe 
40,  feet  W.  H.  Allen,  another  witness  for 
appellants,  testified  that  In  the  fall  of  1887 
it  was  in  40  or  50  feet  The  Monday  before 
Allen  testified  in  this  case,  he  measured  the 
«ld  tunnel,  and  found  that  it  was  in  89  feet 
He  further  testified  that  but  12  or  14  feet  of 
new  work  was  done  on  this  old  tunnel  after 
December  31,  1898,  so  that  on  that  date  this 
tunnel  was  in  from  75  to  77  feet  The  testi- 
mony of  the  appellants  shows  that  it  was 
worth  |4  a  foot  to  extend  this  tunnel,  some 
«f  the  testimony  putting  it  as  high  as  $6  a 
foot  A  simple  computation  on  this  basis 
win  show  that  at  least  $100  worth  of  work 
was  done  on  the  tunnel  In  1898,  in  extending 
It  the  distance  It  was  extended  between  1897 
and  the  time  it  was  measured  by  Allen,  de- 
ducting the  12  or  14  feet  of  extension  done  in 
1890.  It  follows  that  the  rest  must  have 
been  done  in  1888.  It  la  true  that  the  evl- 
-dcnce  is  not  clear  that  all  the  co-owners  did 
their  share  of  assessment  work  in  1888,  but 
that  makes  no  difference.  One  hundred  dol- 
lars' worth  of  work  was  done  upon  the  claim, 
and.  In  the  absence  of  proof  to  the  contrary, 
the  presumption  is  that  It  was  done  by  the 
co-owners,  or  some  of  them. 

It  la  also  claimed  that  there  was  no  dls- 
coyery  of  mineral  by  the  first  locators.  The 
testimony  of  Yarwood  and  Fitzgerald  is  posi- 
tlre  as  to  this  discovery.  Pete  Johnson,  in 
his  answer,  does  not  deny  the  discovery;  and 
William  Johnson,  in  his  notice  of  relocation, 
although  he  had  never  been  upon  the  claim, 
set  oat  the  discovery,  and  sought  to  appro- 
priate the  land  because  he  then  discovered 
upon  It  valuable  mineral.  He  was  acting 
through  Pete  Johnson,  as  he  claims.  We  do 
not  think,  under  such  circumstances,  he 
should  now  be  allowed  to  say,  in  the  face  of 
his  notice  of  location  and  Pete's  admissions 
in  his  answer,  that  a  discovery  had  not  been 
made  upon  this  claim  by  the  original  loca- 
tors prior  to  the  location  of  the  Log  Cabin. 
If  Pete  was  his  agent,  Pete's  knowledge  of 
that  fact  was  his  knowledge.  The  court 
found  as  follows:  "(1)  I  find  that  H.  P.  John- 
son and  Peter  Johnson  herein  are  one  and 
the  same  party,  and  I  find  that  H.  P.  John- 
son and  William  Johnson,  defendants  herein, 
are  brothers.  (2)  I  find  that  on  the  23d 
day  of  March,  1896,  and  a  long  time  prior 
thereto,  George  A.  McDonald  and  Peter  Si- 
mons were  both  over  the  age  of  twenty-one 
years,  and  citizens  of  the  United  States,  and 
residents  of  Stevens  county,  state  of  Wash- 
ington. (S)  I  find  that  on  the  said  23d  day 
of  March,  1896,  the  said  George  A.  McDonald 
and  Peter  Simons,  and  each  of  them,  discov- 
-«red  a  rein,  lode,  lead,  or  ledge  of  quartz 


and  rock  In  place,  bearing  gold,  silver,  lead, 
copper,  and  other  valuable  mineral  deposits, 
on  certain  government  land,  situate  and  be- 
ing in  what  is  Imown  as  the  'Cedar  Cafion 
Mining  Camp'  or  'District,'  in  the  county  of 
Stevens,  state  of  Washington,  and  more  par- 
ticularly described  as  follows,  to  wit:  Com- 
mencing at  a  post  marked  'No.  1,'  at  the 
northeast  comer;  from  thence  300  feet  In  a 
westerly  dh:ection  to  a  center  end  post  mark- 
ed 'No.  2";  thence  300  feet,  in  a  westerly  di- 
rection, to  a  comer  post  marked  'No.  8'; 
thence  1,500  feet  In  a  southerly  direction,  to 
a  comer  post  marked  'No.  4';  thence  300 
feet,  in  an  easterly  direction,  to  a  center  end 
post  marked  'No.  6';  thence  300  feet  in  an 
easterly  direction,  to  a  comer  post  marked 
'No.  6';  thence  1,500  feet  to  the  place  of  be- 
ginning. It  Is  bounded  on  the  north  end  by 
the  Sliver  Queen  mining  claim,  situated 
about  one  mile  from  the  Deer  Trail  mine, 
and  about  two  and  one-half  miles  south  from 
Cedarville.  (4)  I  find  that  on  the  23d  day  of 
March,  1896,  under  and  In  conformity  with 
the  laws  of  the  United  States  and  of  the 
state  of  Washington  relating  to  the  location 
of  quartz  mining  claims,  said  George  A.  Mc- 
Donald and  Peter  Simons  located  the  above 
mentioned  and  described  mining  claim,  and 
designated  the  same  by  the  name  of  the 
Tenderfoot'  and  duly  marked  the  bound- 
aries thereof  In  conformity  with  the  laws  of 
the  United  States  and  of  the  state  of  Wash- 
ington, and  in  all  other  respects  complied 
with  the  laws  in  order  to  complete  said  loca- 
tion, designating  the  comers  of  said  claim, 
and  the  east  and  west  ends  thereof,  by  plain- 
ly marked  and  substantial  stakes,  placed  in 
the  ground  in  a  substantial  and  firm  manner, 
so  that  the  boundaries  of  said  claim  could 
be  easily  and  readily  traced,  and  upon  each 
and  all  of  said  stakes  engraved  and  marked 
thereon  the  designation, '  object,  and  piupose 
of  said  stakes  and  monuments,  together  with 
the  name  of  the  locators,  the  date  of  location, 
and  at  the  same  time,  within  the  bound- 
aries of  said  claim,  and  at  the  point  of  dis- 
covery, posted  a  notice  of  location,  contain- 
ing a  description  of  said  claim,  and  there- 
after recorded  the  same  In  Stevens  county 
on  the  9th  day  of  April,  1896,  in  Book  N  of 
Quartz  Claims  of  the  records  of  Stevens 
county,  state  of  Washington.  (5)  I  further 
find  that  on  the  2d  day  of  March,  1897,  the 
said  Peter  Simons,  hereinabove  mentioned, 
by  a  mining  deed  of  that  date  duly  and  reg- 
ularly conveyed  an  undivided  one-sixth  in- 
terest In  and  to  the  property  hereinabove  de- 
scribed to  one  James  Davis,  and  that  there- 
after, on  June  28th,  in  the  year  1897,  said 
James  Davis,  by  mining  deed,  duly  and  reg- 
ularly conveyed  to  the  plaintiff  herein,  W.  J. 
Yarwood,  said  one-sixth  Interest  to  the  prop- 
erty herein  last  above  described,  and  that 
he,  the  said  W.  J.  Yarwood,  la  still  the  own- 
er of  the  same.  (6)  I  find  that  thereafter, 
to  wit  on  the  29th  day  of  January,  1898,  by 
mesne  conveyances  through  the  original  lo- 
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c&taeB  and  one  3.  P.  O'Farrell,  tbe  defendant 
herein,  Peter  Johnson,  became  the  owner  of 
an  nndlTlded  one-sixth  interest  in  and  to  the 
property  hereinabove  described,  known  aa 
the  Tenderfoot  Mining  Claim,'  and  was 
thereafter  recognized  and  considered  as  a  ten- 
ant In  common  with  the  plaintiff  herein  and 
others  in  and  to  said  property,  and  that  he 
has  never  parted  with  his  said  Interest  (7) 
I  find  that  In  the  years  1896,  1897,  and  1898, 
(Hte  hundred  dollars'  worth  of  assessment 
work  was  done  for  each  and  every  of  said 
years  upon  the  property  hereinabove  describ- 
ed, and  that  all  the  conditiona  required  by 
the  government  to  hold  said  claim  above  de- 
scribed were  duly  and  regularly  performed 
by  tbe  owners  thereof.  (8)  I  find  that  In 
the  year  1898  the  defendant  herein,  H.  P. 
Johnson,  at  plaintiff's  special  Instance  and 
request,  undertook,  promised,  and  agreed  to 
perform  plaintiff's  pro  rata  share  of  the  as- 
sessment work  on  said  iHX>perty,  and  that  he 
did  so  perform  the  same  thereon,  for  which 
services  so  performed  plaintiff  paid  said  de- 
fendant the  sum  of  $8.75  for  his  compensa- 
tion therefor.  (9)  I  find  that  during  the 
whole  of  the  year  1898,  and  in  the  month  of 
January,  1899,  George  A.  McDonald  and  Pe- 
ter Simons,  the  original  locators  of  the  prop- 
erty hereinabove  described,  J.  P.  O'Farrell, 
Peter  Johnson,  "W.  J.  Yarwood,  plaintiff  h«e- 
in,  and  Fred  Fitzgerald,  were  the  owners  of 
the  premises  above  described  as  co-tenants 
thereof.  (10)  I  find  that  while  said  parties 
hereinabove  mentioned  were  still  co-tenants 
In  said  property,  and  co-owners  thereof,  that 
tbe  said  defendants  herein,  H.  P.  Johnson 
and  William  Johnson,  entered  into  a  con- 
spiracy to  cheat  and  defraud  the  plaintiff 
herein  and  the  above-named  co-owners  of 
said  property  out  of  their  interest  in  and  to 
said  property,  and  that,  after  entering  Into 
said  conspiracy  to  so  cheat  and  defraud  the 
said  plaintiff  herein  and  the  other  co-owners 
out  of  said  property,  the  said  H.  P.  John- 
son, in  carrying  out  of  the  general  conspiracy 
to  cheat  and  defraud  his  co-tenants  out  of 
their  Interest  in  and  to  said  property,  there- 
after, to  wit,  on  the  1st  day  of  January, 
1899,  and  while  in  possession  of  said  prem- 
ises as  such  co-tenants,  attempted  to  make 
a  relocation  of  the  ground  embraced  in  said 
Tenderfoot  claim,  in  the  name  of  his  said 
brother,  William  Johnson,  one  of  the  de- 
fendants hereinabove  mentioned,  by  then  and 
there  erecting  stakes  and  monuments  and 
posting  notice  of  the  same  under  and  by  the 
name  of  the  'T^g  Cabin  Claim,'  and  that 
thereafter,  to  wit,  on  the  4th  day  of  Jan- 
uary, 1899,  he  caused  said  notice  or  attempt- 
ed notice  of  relocation  to  be  recorded  In  Book 
7  of  Quartz  Claims,  at  page  194,  of  the  rec- 
ords of  Stevens  county,  state  of  Washing- 
ton; that  the  property  so  attempted  to  be 
relocated  is  the  same  property  set  out  and 
mentioned  In  plaintiff's  complaint,  and  here- 
inabove specifically  described.  (11)  I  find 
that  thereafter,  to  wit,  on  the  30th  day  of 


August,  1900,  in  further  carrying  ont  the  said 
unlawful  conspiracy  to  cheat  and  defraud 
the  plaintiff  herein  and  the  other  co-tenanta 
In  and  to  said  property  out  of  their  interest 
in  and  to  the  same,  defendant  herein,  H.  P. 
Johnson,  attempted  to  make  an  amended  re- 
location of  the  attempted  relocation  of  Jan- 
uary 1,  1899,  in  the  name  of  bis  brother 
William  Johnson,  one  of  the  defendants  here- 
inabove mentioned,  and  that  thereafter,  to 
wit,  on  the  7th  day  of  September,  1900,  he 
caused  said  attempted  amended  notice  of 
relocation  to  be  recorded  in  Book  12  of 
Quartz  Claims,  at  page  141,  of  the  records  of 
Stevens  coimty,  state  of  Washington.  (12)  I 
find  that  at  the  time  of  tbe  attempted  relo- 
cation hereinabove  mentioned,  and  prior 
thereto,  the  defendant  herein,  William  John- 
son, had  full  knowledge  of  all  the  facts  here- 
inabove mentioned  and  set  out  (13)  I  find 
that  during  the  years  1899,  1900,  and  1001, 
that  one  hundred  dollars'  worth  of  asseas- 
ment  work  was  done  for  each  of  said  years 
npon  said  property  hereinabove  described  by 
the  defendant  herein,  H.  P.  Johnson,  for  the 
owners  thereof,  and  that  all  the  conditions 
required  by  law  to  bold  said  claim  have  been 
duly  and  regularly  performed  and  complied 
with  by  the  owners  of  said  property.  (14)  I 
find  that  In  tbe  year  1899  that  the  plaintiff 
herein  offered  to  do  his  assessment  work  up- 
on said  property,  but  the  defendants  herein, 
and  each  of  them,  refused  to  permit  him  to 
enter  in  and  upon  said  premises,  or  to  per- 
form any  of  the  assessment  work  thereon. 
(16)  I  find  that  during  ail  the  times  herein- 
above mentioned  the  plaintiff  herein  had  been, 
and  now  is,  willing  to  iierform  his  part  of  the 
assessment  work  upon  the  property  herein- 
above described,  and  that  he  Is  now,  and  al- 
ways has  been,  ready  and  willing  to  pay  te 
the  defendant  herein,  H.  P.  Johnson,  his  pro- 
portion of  said  assessment  work  so  perform- 
ed by  the  said  H.  P.  Johnson.  (16)  I  find 
that  the  defendants  herein,  and  each  of 
them,  have  ousted  the  plaintiff  and  their 
other  co-owners  herein  from  the  possession 
of  said  property,  and  have  refused  to  permit 
him,  or  either  of  them,  to  enter  into  the  Joint 
possession  of  said  property  with  them,  and 
have  refused  to  permit  them,  or  either  of 
them,  to  mine  said  property,  or  to  extract 
ores  therefrom,  or  to  make  any  improve- 
ments or  do  any  work  thereon.  (17)  I  find 
that  prior  to  tbe  commencement  of  this  ac- 
tion that  plaintiff  herein  demanded  an  ac- 
counting of  defendants,  and  each  of  them, 
as  to  the  amount  of  work  and  labor  perform- 
ed upon  said  property,  and  the  amoiint  of 
ores  extracted  therefrom,  and  the  amount  of 
money  expended  thereon,  and  tendered  and 
offered  to  pay  said  defendants,  and  each  of 
them,  his  proportionate  share  thereof."  We 
think  these  findings  are  fully  sustained  by 
the  evidence.  The  entry  of  Pete  Johnson  In 
i^e  name  of  William  Johnson  on  the  claim 
In  controversy  was  a  mere  subterfuge.  We 
are  satisfied  It  waa  an  entrv  In  tds  own  inter-- 
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est  and  the  use  of  hla  brother  William's 
name  was  a  device  arranged  between  Pete 
and  WUllam  to  deprive  the  other  owners  of 
their  Interest  In  the  claim.  When  Pete  un- 
dertook to  relocate  tbia  claim  In  the  name  of 
his  brother,  the  relation  of  co-tenancy  ex- 
isted between  him.  the  respondent,  and  the 
other  co-owners  of  the  property,  and,  so  far 
as  any  evidence  to  the  contrary  appears, 
such  relationship  still  continues  to  exist 
Pete  Johnson  was  a  co-tenant  with  this  re- 
qmndent  His  possession  of  this  property 
was  the  possession  of  bis  co-tenants.  His 
entry  was  their  entry.  The  moment  that  one 
co-tenant  enters  upon  property,  that  consti- 
tntea  an  entry  of  all.  Mere  lapse  of  time 
does  not  dissolve  this  relation.  When  be 
entered  upon  the  property  oa  January  1, 
1899,  be  entered  for  the  benefit  of  all  co-ten- 
ants who  were  interested  with  blm  in  the 
claim.  And  William  Johnson  knew  that  the 
relation  of  co-tenancy  in  this  property  ulsted 
between  Pete,  respondent  and  other  parties. 
"All  acts  done  by  a  co-tenant  and  relating 
to  or  affecting  the  common  property,  are  pre- 
sumed to  have  been  done  by  him  for  the  com- 
mon boieflt  of  himself  and  the  others.  The 
relation  between  him  and  the  other  owners 
Is  always  supposed  to  be  amicable,  rather 
than  hostile;  and  his  acts  are  ttaerefwe  re- 
garded as  being  in  subordination  to  the  title 
of  ail  the  tenants,  for  by  so  regarding  them 
tbey  may  be  made  to  promote  the  interests 
of  all.  Therefore,  as  a  general  proposition, 
the  entry  of  one  co-tenant  Inures  to  the  ben- 
efit of  all.  *  •  •  'The  possession  or  entry 
of  one  tenant  in  common  or  joint  tenant  is 
always  presumed  to  be  In  mabitenance  of  the 
right  of  all,  and  he  shall  not  be  presumed  to 
intend  a  wrong  to  hia  companions,  if  his  acts 
will  admit  of  any  other  construction.' " 
Preem.  Co-Ten.  (2d  Ed.)  t  196-  "The  entry 
of  one  co-tenant,  as  we  have  shown,  is,  in 
the  alisence  of  clear  proof  to  the  contrary, 
construed  as  conferring  seisin  upon  all.  And 
supported  by  the  same  reasons,  and  prevail- 
Ing  to  the  same  extent,  is  the  rule  that  the 
continuing  possession  of  a  co-tenant  whether 
the  entry  was  made  by  himself  alone  or  in 
connection  with  his  companions,  is  the  pos- 
session of  all  the  co-tenants."  Freem.  Co- 
Ten.  (2d  Ed.)  t  167.  See,  also,  McCarthy  v. 
Speed  (S.  D.)  77  N.  W.  690. 

From  January  1,  1899,  the  work  on  this 
claim  and  discoveries  therein  made  by  the 
appellants  inure  to  the  benefit  of  Pete  and 
those  who  were  his  co-tenants  when  he  made 
the  pretended  relocation  and  entry  thereun- 
der on  January  1,  1899.  MLolng  Co.  v.  Yar- 
wood  (Wash.)  67  Pac.  749.  The  attempted 
location  and  relocation  under  the  name  of 
the  Jjog  Cabin  claim  were  mere  nullities. 
We  do  not  think  the  Tenderfoot  claim  be- 
came a  thing  of  the  past  under  the  attempt- 
ed relocation.  The  Log  Cabin  location  was 
not  a  valid  one.  The  co-tenancy  of  Pete 
Johnson  and  the  respondent  and  the  other 
owners  of  the  Tenderfoot  had  not  terminated 
70  P.— » 


when   the   attempted   relocation   and   entry 
thereunder  were  made. 

The  Judgment  of  the  court  is  correct  and 
should  be  affirmed,  and  it  is  so  ordered,  with 
costs  to  the  respondent 

REAVI8,  C.  J.,  and  ANDERS.  DUNBAE, 
FULLEBTON,  HADLEY,  and  MOUNT,  JJ., 
concur. 


NORRIS   SAFE   &  LOCK   CO,   v.  OLARK 
et  al. 

(Supreme  Court  of  Washington.    Sept  16, 
1902.) 

On  rehearing.  Former  opinion  modified, 
and  plaintiff  given  leave  to  amend  its  plead- 
ings. 

For  former  opinion,  see  68  Pac  718. 

PER  CURIAM.  On  consideration  of  this 
case  on  petition  for  rehearing,  we  have  con- 
cluded to  modify  the  opinion  filed  herein,  re- 
ported in  68  Pac.  718.  It  appears  from  the 
record  that  the  Macneal  &  Urban  Company 
assigned  Its  contract  to  the  Norrls  Safe  &  Lock 
Company.  The  appellant,  during  the  progress 
of  the  trial,  offered  to  amend  Its  pleadings  so 
as  to  show  such  an  assignment.  The  court 
refused  to  allow  such  an  amendment.  We 
think,  under  the  circumstances  of  this  case, 
the  court  erred  in  refusing  to  allow  the  amend- 
ment, and  this  cause  Is  remanded  for  a  new 
trial,  with  leave  to  the  appellant  to  amend 
its  pleadings  so  as  to  show  an  assignment  of 
the  contract  made  by  the  Macneal  &  Urban 
Company  with  F.  Lewis  Clark  to  the  Norrls 
Safe  &  Lock  Company.  And  the  respondents 
are  permitted  to  show  any  defense  or  counter- 
claim to  such  amended  complaint  that  they 
may  have.  The  appellant  to  recover  its  costs 
on  this  appeal,  and  the  costs  of  the  suit  to 
abide  its  final  determination. 


BIGELOW  V.  BREWER  et  al. 

(Snpreme  Court  of  Washington.    Sept.  15, 

1902.) 

ACTION  TO  QDIBT  TITLHS—TKNANTS— POSSES- 
SION —  ACTUAL  NOTICE  OF  TITLE  —  CON- 
STRUCnVB  NOTICE— LIS  PBNDBNS-CHANOB 
IN  INSTRUMENT— LACK  OP  CONSIDERATION 
— FRAUD— BVIDBNCB-SUFFICIENCT. 

1.  One  having  a  contract  for  the  sale  of  cer- 
tain property,  nnd  put  in  possession  thereof  b.r 
the  owner  for  the  purpose  of  building,  occupies 
a  position  80  analogous  to  that  of  a  tenant  as 
to  enable  the  owner  to  maintain  an  action  to 
cancel  a  deed  and  quiet  title,  under  2  Bollin- 
ger's Ann.  Codes  &  St.  §  .5.')21,  authorizing  such 
an  action  by  one  in  possession  by  himself  or 
his  tenant. 

2.  A  vendee  in  interest  of  real  estate,  who 
was  told  by  the  vendor  that  the  property  had 
been  already  turned  over  by  her  to  other  par- 
tics  on  n  mortgage,  and  no  longer  belonged  to 
her.  had  suflicient  notice  to  put  him  on  further 
inquiry  as  to  the  former  mortgagee's  title. 

8.  In  an  action  to  quiet  title,  evidence  as  to  a 
conversation  between  the  vendor  of  real  estate 
and   the    actnal   vendee,    taken    in   connection 
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with  the  price  paid,  held  suffloient  to  support 
a  finding  that  the  actual  vendee  was  not  an 
inoocent  purchaser  without  actual  notice  of 
the  title  of  a  third  party. 

4.  A  fmdiug  that  a  deed  and  a  lis  pendens 
iu  an  action  to  quiet  title  based  on  the  deed 
were  filed  at  a  certain  time,  and  duly  recorded, 
is  not  erroneous,  though  it  does  not  appear  that 
they  were  recorded  before  the  persons  to  be 
affected  thereby  with  constructive  notice  bad 
talcen  the  title  under  which  they  claim,  since  2 
Ballinger's  Ann.  Codes  &  St.  §  4887,  provides 
that  a  lis  pendens  shall  give  notice  from  "the 
time  of  filing,"  and  since  the  lis  pendens  was 
the  material  thing  in  the  matter  of  giving  the 
notice. 

6.  In  an  action  to  quiet  title,  evidence  as  to 
the  appearance  of  a  deed  bearing  date  Febru- 
ary 22d,  and  the  circumstances  surrounding  its 
execution,  considered,  and  held  sufficient  to  sup- 
port a  finding  that  it  was  executed  on  or  after 
February  l!3d,  a  lis  pendens  affecting  the  title 
having  been  filed  at  0  o'clock  a.  m.  on  that  day. 

6.  In  an  action  to  quiet  title,  evidence  as  to 
the  circumstances  surrounding  the  execution  of 
a  deed  and  the  price  purported  to  have  been 
paid  for  the  land  considered,  and  Add  sufficient 
to  support  a  finding  that  the  deed  was  in  fact 
without  consideration. 

7.  The  grantee  of  a  deed  and  her  husband 
were  old-time  personal  friends  of  the  actual 
grantor.  Such  grantor  would,  if  the  deed  were 
made  in  good  faith,  have  realized  $500  profit 
thereby  on  an  investment  of  $30  for  one  day. 
It  was  sufficiently  proved  that  the  purported 
date  of  the  executiou  had  been  changed  so  as  to 
bring  it  before  the  date  of  the  filing  of  a  lis 
pendens  affecting  the  title,  and  that,  though  the 
deed  purported  to  have  been  for  a  substantial 
consideration,  in  fact  there  was  none.  The 
actnal  grantor  was  a  partner  of  the  notary  who 
took  the  acknowledgment,  and  had  an  office 
with  the  grantor,  as  shown  by  the  instrument. 
Neither  the  notary  nor  the  grantor,  as  shown 
by  the  instrument,  were  called  to  testify,  nor 
was  their  absence  explained.  Held  that,  though 
there  was  conflicting  evidence,  there  was  suffi- 
cient testimony  to  support  the  court's  finding 
that  the  deed  was  not  made  in  good  faith  as 
against  the  lis  pendens. 

Appeal  from  superior  court.  King  county; 
Thad.  Huston,  Judge. 

Action  to  quiet  title  and  cancel  a  deed, 
brought  by  I.  N.  Bigelow  against  M.  E.  Brew- 
er, In  which  Henrietta  Stanchfleld  and  John 
W.  Stanchfleld  were  made  parties  defendant 
by  order  of  court.  Judgment  for  plaintiff. 
Defendants  appeal.    Judgment  affirmed. 

Preston  &  Embree,  for  appellants.  Fred 
Rice  Rowell  and  WlUlam  Welch,  for  respond- 
ent 

HADLEY,  J.  This  action  was  originally 
brougbt  by  respondent  against  the  appellant 
Brewer  to  cancel  a  certain  deed  theretofore 
made  to  said  Brewer  by  one  Ina  H.  Houghton, 
purporting  to  conyey  real  estate  in  the  city 
of  Seattle,  to  remove  an  alleged  cloud  created 
by  said  deed,  and  to  quiet  respondent's  title 
to  said  laud.  The  complaint  alleges  that  on 
and  prior  to  the  10th  day  of  October,  1895, 
said  Ina  H.  Houghton  was  the  owner  of  said 
real  estate,  the  same  being  described  as  lots 
8  to  6,  inclusive,  in  block  2  of  Crown  addition 
to  Seattle,  and  that  on  said  date  for  a  suffi- 
cient consideration  she  conveyed  same  to  re- 
spondent, but  that  respondent  did  not  have 
the  deed  placed  of  record;   that  thereafter,  on 


or  about  the  2l8t  day  of  February,  1901,  said 
Brewer  knowing  that  the  said  lots  bad  been 
conveyed  to  respondent  as  aforesaid,  and 
knowing  that  said  deed  had  not  been  record- 
ed, did,  by  false  and  fraudulent  representa- 
tions, and  with  the  Intent  to  defraud  respond- 
ent, procure  from  said  Ina  H.  Houghton  a 
writing  which  purported  to  be  a  warranty 
deed  conveying  said  lots  to  said  Brewer,  the 
sole  consideration  therefor  being  the  sum  of 
$30,  paid  to  Miss  Houghton;  that  the  rea- 
sonable market  value  of  said  lots  was  $900, 
and  said  Brewer  knew  their  value;  that  said 
deed  was  procured  by  said  Brewer  with  full 
I  knowledge  that  Miss  Houghton  bad  no  title 
thereto  or  interest  therein,  and  tor  the  pur- 
pose of  attempting  to  cast  a  cloud  upon  re- 
spondent's title.  A  Us  pendens  notice  was 
tUed  at  the  time  the  action  was  commenced. 
After  the  commencement  of  the  action,  by 
a  stlpulatlou  and  order  of  the  court  thereon, 
the  appellants  Stancbfield  were  made  parties 
defendant  on  the  ground  that  they  claimed 
some  interest  in  the  property,  which  they  de- 
sired to  have  adjudicated  In  the  action. 
Thereupon  the  appellants  Stanchfleld,  being 
husband  and  wife,  filed  their  separate  answer 
to  the  complaint  and  the  appellant  Brewer 
did  likewise.  The  answer  of  appellant  Brew- 
er admits  the  execution  of  the  said  deed  to 
himself,  and  avers  the  consideration  to  have 
been  the  payment  of  $30  cash  and  an  agree- 
ment on  his  part  to  pay  certain  taxes,  which 
were  liens  upon  the  land.  Other  material  al- 
legations are  denied,  and  the  value  of  tbe 
property  is  alleged  to  have  been  not  greater 
than  $t>00.  It  is  further  affirmatively  alleged 
that  at  and  for  some  time  prior  to  the  date 
of  the  execution  of  said  deed  the  public  rec- 
ords of  King  county  show  said  Ina  H.  Hough- 
ton to  be  the  owner  in  fee  simple  of  said 
lots;  that  said  deed  was  accepted  In  good 
faith,  and  was  at  once  recorded  without  any 
knowledge  on  the  part  of  said  appellant  tliat 
Miss  Houghton  had  ever  conveyed  the  prop- 
erty, or  that  any  other  person  claimed  any 
Interest  therein.  It  is  further  alleged  that 
before  the  commencement  of  this  action,  and 
before  said  appellant  had  any  knowledge 
that  respondent  claimed  any  Interest  in  said 
lots,  said  appellant  for  a  sufficient  consider- 
ation, and  by  sufficient  deed,  conveyed  the 
lots  to  the  appellant  Henrietta  W.  Stanch- 
fleld. The  answer  of  the  appellants  Stanch- 
fleld contains  substantially  the  same  denials 
and  averments  which  are  contained  In  the 
answer  of  appellant  Brewer,  with  the  addi- 
tional allegation  that  at  the  time  of  the  ex- 
ecution of  the  deed  by  Brewer  to  Mrs.  Stanch- 
fleld these  appellants  bad  no  knowledge  that 
said  Ina  H.  Houghton  had  tberatofore  con- 
veyed said  property  to  any  person  other  than 
said  Brewer,  and  that  they  accepted  said 
deed  in  good  faith,  without  notice  of  re- 
spondent's claim  to  the  lots.  Respondent's 
reply  to  the  answer  of  appellant  Brewer  de- 
nies In  the  main  the  affirmative  allegations 
of  said  answer,  and  further  avers  that  since 
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the  filing  of  the  complaint  respondent  has 
been  informed,  and  believes  it  to  be  true,  and 
alleges  it  to  be  a  fact  that  appellant  Brewer 
took  the  conveyance  of  the  property  describ- 
ed in  the  complaint  at  the  request  of  one 
Alexander  H.  Xunn,  with  the  understanding 
and  agreement  that  whatever  title  or  inter- 
est he  acquired  in  the  property  he  would  con- 
vey to  said  Nunn,  and  that  said  Nunn  is  the 
real  party  in  interest  in  the  defense  of  this 
action.  The  reply  to  the  answer  of  the 
Stancbfields  contains  substaBtially  the  same 
denials  and  averments  as  the  other  reply, 
with  the  additional  averment  that  the  deed 
from  Brewer  to  the  Stanchfields  was  accept- 
ed by  them  at  the  request  of  said  Nunn  with 
the  understanding  and  agreement  that  they 
would  convey  to  him  whatever  title  or  in- 
terest they  might  a«]uire  by  virtue  of  said 
deed,  and  that  said  Nunn  is  the  real  party  in 
Interest.  Under  the  issues  substantially  as 
stated  above  the  cause  was  tried  by  the 
court,  resulting  in  a  decree  in  favor  of  re- 
spondent to  the  effect  that  appellant  Brewer 
and  bis  grantee,  appellant  Henrietta  Stanch- 
field,  shall  take  nothing  by  the  instruments 
heretofore  mentioned  purporting  to  be  con-. 
Teyonces  of  said  lots;  that  the  deeds  are 
void,  of  no  efTect  and  are  canceled  and  set 
aside;  that  the  title  to  said  lots  is  decreed 
to  be  in  resiKtndent,  free  from  any  cloud 
thereon  by  reason  of  said  deeds.  From  said 
decree  this  appeal  was  taken. 

It  is  assigned  as  error  that  the  court  re- 
fused to  grant  appellants'  motion  to  dismiss 
the  action  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  canse  of  action,  and  that  it  does  not  appear 
from  the  pleadings  and  the  evidence  that 
the  court  has  Jurisdiction  of  the  subject-mat- 
ter. It  is  urged  under  this  assignment  that 
the  complaint  does  not  state,  and  the  evi- 
dence does  not  show,  that  the  respondent  at 
the  Ume  of  the  commencement  of  this  action 
was  in  possession  by  himself  or  tenant,  or 
that  the  premises  were  vacant  and  unoccu- 
pied. The  motion  was  not  made  until  after 
the  trial  of  the  case,  and  was  directed  to  the 
evidence  as  well  as  to  the  complaint.  If  the 
evidence  shows  the  existence  of  conditions 
necessary  to  enable  respondent  to  maintain 
the  action,  then  we  think  the  motion  should 
not  pravaiL  The  evidence  shows  that  the 
property  had,  some  years  before  the  com- 
mencement of  the  action,  been  deeded  to  re- 
spondent by  Miss  Houghton,  who  was  the 
owna  when  the  deed  was  made;  that  after 
the  conveyance  Miss  Houghton  did  not  claim 
to  be  the  owner,  and  exercised  no  acts  of 
possession  or  dominion  over  the  land;  that 
Kane  time  prior  to  the  bringing  of  the  action 
Kspoudent  entered  into  a  contract  to  sell  the 
land  to  one  Pack,  who  at  once  prepared  to 
bnlld  a  bouse  thereon,  and  later  did  build  it 
The  contract  for  sale  was  not  a  conveyance, 
but  an  agreement  to  convey.  The  acts  of 
respondent  and  of  Pack  holding  under  him 
were  such  as  showed  the  assertion  of  domin- 


ion over  the  property,  and,  since  no  one  else 
was  shown  to  be  in  possession,  it  follows 
that  respondent  had  such  possession  as  en- 
abled him  to  maintain  the  action  under  sec- 
tion 5521,  2  BalUnger's  Ann.  Codes  &  St., 
which  authorizes  such  an  action  to  be 
brought  by  one  in  possession  by  himself  or 
his  tenant  Pack  may  not  have  been  a  ten- 
ant, strictly  so  called,  in  the  ordinary  mean- 
ing of  that  term  as  applied  to  a  lessee,  but 
his  possession  was  analogous  to  that  of  a 
lessee,  since  he  was  placed  in  possession  by 
respondent  and  held  it  for  respondent  as  well  - 
as  for  himself.  In  Spithill  v.  Jones,  3  Wash. 
St  290,  28  Pac.  531,  cited  by  appellants,  the 
couit  says:  "Upon  the  trial  of  the  case  the 
court  found  there  was  no  proof  tending  to 
show  that  plaintiff  was  in  possession  of  the 
land  in  question,  or  that  the  same  was  unoc- 
cupied by  any  person."  As  we  have  seen, 
there  was  proof  here  that  respondent  was  in 
possession,  and  this  case,  therefore,  dUTers 
in  that  respect  from  the  one  cited.  We  think 
the  court  did  not  err  in  denying  the  motion 
to  dismiss. 

The  remaining  errors  assigned  are  based 
upon  the  evidence  and  upon  the  findings  of 
the  court  thereon,  and  also  upon  the  court's 
refusal  to  make  certain  findings.  It  is  as- 
signed that  the  court  erred  in  its  second  find- 
ing of  fact  which  is  to  the  effect  that  re- 
spondent secured  title  to  said  lots  in  1885  by 
deed  from  Miss  Houghton,  and  gave  as  con- 
sideration therefor  the  cancellation  of  a  cer- 
tain mortgage  upon  the  property,  originally 
given  to  the  Dime  Savings  Bank,  which 
mortgage  had  been  assigned  to  respondent; 
and  also  gave  the  additional  sum  of  $30  in 
cash.  We  think  the  above  finding  is  fully 
sustained  by  the  evidence,  and  we  do  not 
deem  It  necessary  to  discuss  the  evidence 
upon  that  subject. 

It  Is  assigned  that  the  court  erred  in  Its 
fourth  finding,  which  Is  as  follows:  "That 
thereafter,  on  or  about  the  20th  day  of  Feb- 
ruary, 1901,  one  A.  H.  Nunn,  with  notice  and 
knowledge  of  plaintiff's  title  to  the  lots  above 
described,  secured  from  the  said  Ina  H. 
Houghton  a  paper  writing  which  purported 
to  be  a  deed  to  the  said  above-described  prop- 
erty; that  the  said  Ina  H.  Houghton  was  a 
young  lady  not  at  all  versed  In  business  mat- 
ters, and  not  understandhig  the  natture  of  the 
Instrument  which  she  signed,  and  the  said 
Ntmn  was  a  man  long  engaged  in  the  real  es- 
tate business;  and  that  he  represented  to  the 
said  Ina  H.  Houghton  that  it  was  necessary 
for  her  to  sign  the  said  deed  In  order  that  a 
suit  for  the  foreclosure  of  some  taxes  on  the 
property  could  be  settled,  and  paid  the  said 
Ina  H.  Houghton  for  said  deed  the  sum  of 
thhrty  (?30)  dollars,  well  knowing  that  the 
lowest  cash  value  of  said  property  at  the  time 
was  six  hundred  (|600)  dollars."  We  think 
the  finding  is  supported  by  the  testimony.  It 
may  be  stated  here  that  we  understand  It  is 
.  conceded— at  any  rate,  the  evidence  estab- 
lishes—that Nunn,  and  not  Brewer,  is^ 
Digitized  by ' 
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party  In  Interest  nnder  the  deed  made  by 
Miss  Houghton  to  Brewer.  Brewer  was  an 
■otRce  mate  with  Nnnn,  and  the  deed  was 
made  to  him  at  Nnnn's  request;  the  negotia- 
tions for  the  deed  being  conducted  by  Nunn, 
«nd  the  deed  made  to  Brewer  for  Nunn's  con- 
venience. It  is  found,  as  shown  above,  that 
JCunn  had  notice  of  respondent's  title  when  he 
procured  the  deed  from  Miss  Hongbton  to 
Brewer.  We  think  the  evidence  shows  such 
to  have  been  the  fact.  When  he  called  upon 
the  young  lady,  who  the  court  reasonably 
ftids,  under  the  evidence,  was  Inexperienced 
to  business  affairs,  he  spoke  to  her  about 
these  lots.  She  told  blm  the  property  did  not 
l>elong  to  her,  but  did  belong  to  respondent, 
to  whom  it  was  turned  over  on  a  mortgage 
some  years  before,  and  suggested  that  he  go 
«nd  see  respondent,  or  write  to  her  father, 
who  was  in  Alaska.  He  told  her  that  re- 
spondent had  said  to  him  that  he  knew  noth- 
ing about  the  lots.  This  respondent  denies. 
Miss  Houghton  expressed  surprise  at  the  state- 
ment, and  be  then  said  to  her,  in  substance, 
tbat  the  lots  were  about  to  be  sold  for  taxes, 
and  that  a  deed  from  her  was  necessary,  as 
she  was  the  only  one  who  could  do  anything 
with  the  property.  He  Insisted  that  she 
should  make  a  deed,  and  at  first  offered  her 
no  consideration,  but  upon  the  suggestion  of 
a  lady  friend  who  was  present  afterwards 
dffered  her  $20.  She  agreed  to  make  the 
4eed,  and  promised  to  go  to  his  ofBce  the 
next  day,  which  she  did.  At  that  time  It 
'Was  agreed  that  be  should  pay  her  (30,  which 
tie  did,  and  she  then  made  the  deed.  The 
ffiipald  taxes  and  costs  amounted  to  less  than 
^roo,  the  assumption  of  which  he  claims  was 
a  part  of  the  consideration,  and  yet  he  claims 
to  have  sold  the  lots  to  the  Stanchfields  on 
the  next  day  for  $550  cash,  they  also  assum- 
ing $160  of  the  taxes.  When  Miss  Houghton 
told  him  that  the  property  was  not  hers,  and 
that  she  had  already  turned  It  over  to  re- 
spondent on  a  mortgage,  he  had  sufficient  no- 
tice to  put  him  on  further  inquiry;  and,  nnder 
all  the  circumstances  above  stated,  be  cannot 
t>e  said  to  be  an  innocent  purchaser,  without 
notice  of  respondent's  Interest  in  the  property. 
^The  court  did  not  err  In  the  above  finding. 

It  is  assigned  that  the  court  erred  In  find- 
ing that  the  deed  to  respondent  and  the°  no- 
tice of  lis  pendens  in  this  action  were  dnly  re- 
corded in  the  auditor's  office.  The  evidence 
shows  that  they  were  both  filed  for  record  in 
the  auditor's  office  of  King  county  at  9  o'clock 
a.  m.,  February  23,  1901,  and  that  they  were 
afterwards  spread  upon  the  records.  While 
the  lis  pendens  may  not  have  been  spread  up- 
on the  records  at  the  time  It  was  filed,  yet 
"from  the  time  of  the  filing"  it  became  notice 
of  respondent's  claims  in  the  property,  under 
the  terms  of  section  4887,  2  Balllnger's  Ann. 
Codes  &  St.  The  finding  Is  only  specific  as 
to  the  date  of  filing,  and  in  general  terms 
states  that  the  instruments  were  recorded. 
The  lis  pendens  notice  Is  the  material  thing 
here,  and  It  became  effective  from  the  time 


of  filing  under  the  statute.    There  was  no  er- 
ror In  the  finding. 

It  Is  assigned  as  error  that  the  conrt  fonnd 
that  the  deed  from  Brewer  to  Stanchfleld  was 
executed  some  time  after  the  22d  and  on  or 
before  the  27th  of  February,  1001,  that  the 
deed  was  neither  made  in  good  faith  nor  for 
any  consideration,  and  tliat  the  Stanchfields 
had  constructive  notice  of  respondent's  clatan 
by  reason  of  the  notice  of  lis  pendens.  The 
deed  from  Brewer  to  the  Stanchfields  purports 
to  have  been  executed  on  the  22d  of  Feb- 
ruary, and  the  Us  pendens  notice  was  filed  at 
9  o'clock  on  the  morning  of  the  23d.  There 
is  hi  the  record  the  evidence  of  an  expert  wit- 
ness to  the  effect  that  the  date  of  the  cer- 
tificate of  acknowledgment  has  been  changed 
from  the  27th  to  the  22d  of  February;  that 
tbe  date  of  the  deed  itself  bears  some  evi- 
dence of  a  similar  change,  although  not  so 
marked  as  in  the  case  of  the  other  date,  and 
that  the  date  of  the  cancellation  of  the  reve- 
nue stamp  has  been  likewise  changed.  Tbe 
appearance  of  the  Instrument  Itself,  which  is 
before  us,  bears  evidence  to  support  the  con- 
clusions of  the  expert  witness.  Mr.  Nuun, 
however,  testifies  that  no  change  was  made 
In  the  date  of  tbe  deed,  and  that  the  change 
In  the  notary's  certificate  was  made  at  tbe 
time  he  drew  the  deed,  which  was  on  tbe 
22d;  that  it  was  first  written  the  21st,  and 
he  at  once  discovered  tbe  mistake,  and  chan- 
ged the  figure  "1"  to  a  figure  "2."  The  date 
of  its  purported  execution  was  a  legal  holi- 
day, viz.,  Washington's  Bhrthday.  Tbe  hus- 
band of  Mrs.  Stanchfleld,  the  grantee,  testi- 
fied that  they  hastened  to  make  the  deed  on 
that  day  because  there  were  but  a  few  days 
remaining  in  which  the  taxes  could  be  paid 
before  sale.  The  deed  was,  however,  not 
filed  for  record  until  five  days  afterwards,— 
February  27th.  The  Stanchfields  did  not  pay 
the  taxes,  but  they  were  paid  by  respondent. 
One  witness  testified  that  Mrs.  Stanchfield  told 
him  that  the  deed  was  not  executed  on  Wash- 
ington's Birthday,  tbe  22d,  but  was  executed 
on  Monday.  This  statement  she  denies. 
Monday  was  the  25th  of  the  month.  It  ap- 
pears from  the  evidence  that  Nunn  •  and  the 
Stanchfields  have  for  a  long  time  been  per- 
sonal friends,  and  that  Mr.  Stanchfield  at  one 
time  occupied  desk  room  in  Nunn's  oflSce; 
that  Mr.  Nunn,  by  the  purported  sale  to  tliem, 
was  to  receive  a  net  profit  of  about  $500  on 
what  had  actually  cost  him  but  $30  tbe  day 
before.  Nunn  and  the  Stanchfields  testified 
that  the  deed  was  executed  on  the  date  it 
bore,  and  also  averred  the  good  faith  of  tbe 
transaction.  Mr.  Stanchfield,  however,  stated 
that  they  bought  the  property  on  the  personal 
and  verbal  guaranty  of  Nunn  that  he  would 
defend  any  suits  Involving  the  title.  Mr. 
Nichols,  the  notary  who  took  the  acknowledg- 
ment of  the  deed,  was  a  partner  of  Mr.  Nunn; 
and  Mr.  Brewer,  the  grantor  in  the  deed,  was 
an  occupant  of  Mr.  Nunn's  office.  Neither 
was  called  to  testify  concernhig  the  actual 
date  of  tiie  exequtlon  ol(  ttp^^si4.|  <90'  >m 
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tbelr  absence  explained,— a  drcnmstaiice  tbat 
weighs  perhaps  a8  mods  against  one  party  as 
tbe  other.  Respondent,  bowerer,  offers  the  ex- 
case  that  their  relations  with  Nunn  were  such 
that  he  could  not  advisedly  call  them. 

From  the  above  review  of  tbe  evidence  it  is 
manUest  that,  altbough  the  evidence  was  very 
conflicting,  yet  there  was  testimony  upon 
which  to  base  the  court's  finding  that  the 
deed  was  not  executed  on  tbe  22d  oi  February, 
bnt  was  executed  after  that  date,  and  on  or 
before  the  27th;  and  also  that  the  deed  was 
neither  made  In  good  faith  nor  for  any  con- 
sideration. It  is  true  respondent  had  for  a 
bng  time  neglected  to  file  lils  deed  for  record, 
and  this  court.  In  Sayward  v.  Thompson,  11 
Wash.  TOG,  710,  40  Pac.  379,  quoted  approv- 
ingly from  Boggs  t.  Vamer,  6  Watts  &  8. 
4U»,  as  follows:  "As  every  presumption  is 
In  favor  of  tl>e  subsequent  purchaser,  when 
the  former  owner  is  guilty  of  neglect,  his  title 
cannot  be  postiwned,  except  by  evidence  which 
tsints  his  conduct  with  fraud."  There  was 
ertdence  bearing  upon  fraudulent  conduct  in 
the  case  at  bar,  which  the  court  must  have 
believed  to  sustain  the  finding  it  made.  The 
trial  court  bad  these  witnesses  before  him,  and 
was  better  able  to  pass  upon  the  weight  and 
credibility  of  their  testimony  than  we  are  able 
to  do  from  what  appears  in  the  record.  That 
court  found  the  weight  of  tbe  testimony  to 
be  against  the  appellants,  and  the  record  is 
not  such  as  leads  us  to  believe  we  would  be 
loitifled  in  disturbing  its  finding. 

We  think  no  error  was  committed  by  the 
lefDsal  of  the  court  to  maice  findings  request- 
ed by  appellants,  when  the  court's  view  of  the 
testimony  is  considered.  Tbe  essential  and 
material  facts  were  found  If  the  court  properly 
interpreted  the  testimony,  and  for  tbe  reasons 
above  given  we  are  unwilling  to  say  under 
tbe  record  tbat  tbe  court  erroneously  weighed 
tbe  testimony.  Appellants  Stanchfield  must, 
therefore,  be  held  to  have  bad  at  least  con- 
•tructive  notice  of  respondent's  claim  to  tbe 
property  through  the  lis  pendens  notice  at  the 
time  the  deed  was  executed.  Appellant  Brew- 
er, not  being  the  real  party  In  Interest  under 
tbe  deed  from  Miss  Houghton  to  him,  is 
bound  by  tbe  notice  to  Mr.  Nunn,  who  is  the 
party  hi  Interest 

Tbe  Judgment  Is  affirmed. 

REAVIS,  C.  J.,  and  FULLERTON,  DUN- 
BAR. MOUNT,  ANDERS,  and  WHITE,  JJ., 
CQocar. 


MURRAY  V.  BUSH  et  al. 

(Sopreme  Court  of  Washington.    Sept.  IS, 
1002.) 

ISnONMENTS— RIGHT    IN     ACTION— SUIT     FOR 

PCRCHA8B  PRICE— TAKINQ  CASE!   FROM 

JURY- UNDISPUTED    FACTS. 

1.  Ko  material  fact  bein^  in  dispute,  and  it 
•PPMirfng  that  plaintiff  assifmed  to  defendants 
an  option  on  a  miue  (or  a  certain  consideration, 
and  tliat  they  refused  to  pay  him,  and  failure 


of  consideration  not  being  suggested,  it  is  prop- 
er to  discharge  the  jury  and  give  plaintiff  judg- 
ment. 

Appeal  from  superior  court,  Spoliane  coun- 
ty;   William  E.  Richardson,  Judge. 

Action  by  Charles  Murray  against  H.  Bush 
and  another.  Judgment  for  plaintiff.  De- 
fendants appeal.    Afiirmed. 

James  DawAon  and  Morgan  Strong,  for  ap- 
pellants.   Samuel  R.  Stern,  for  respondent 

REAVIS,  C.  J.  Plaintiff  held  authority  in 
writing  to  sell  a  mining  claim  in  Douglas 
county.  Or.,  from  one  Dozier,  the  owner  there- 
of, which  writing,  In  part  recited:  "This  Is 
to  cei-tify  tbat  I  have  given  C.  Murray  full 
power  to  bargain  and  sell  my  mining  prop- 
erty in  Douglas  county,  Or.,  for  the  sum  of 
12,000.00,  net  This  option  to  nm  to  July 
Ist  unless  sale  is  made  sooner;  and.  In  case 
he  has  prospects  of  selling,  I  agree  to  give- 
further  time,  as  may  be  agreed  upon  mutual- 
ly between  us.  Said  Murray  has  the  privi- 
lege to  enter  upon,  either  personally  or  by 
agents,  the  mine,  and  prospect  both  placer 
and  quartz,  and  shall  have  free  use  of  house, 
and  all  tools,  giant  and  sluice  boxes,  to  fully 
test  the  mine  for  benefit  of  Intending  purchas- 
ers, *  ••  so  as  to  arrive  at  the  true- 
value  of  said  mine,  to  the  entire  satisfac- 
tion of  any  purchasor."  Thereafter  plaintiff 
assigned  the  paper  to  defendants,  In  follow- 
ing form:  "I  hereby  transfer  this  option  to- 
John  J.  Moynaban  and  H.  Bush  upon  tbe  fol- 
lowing conditions:  $100.00  to  be  paid  to  C. 
Murray  April  8th,  and  $400.00  to  be  further 
paid  to  tbe  said  C.  Murray  on  the  SOth  ot 
April,  and  tbe  balance,  $500.00,  to  C.  Murray, 
and  $2,000.00  for  the  property  to  R.  A.  Dozier, 
July  Ist  1901."  The  complaint  alleged  that 
while  plahitlff  was  In  possession  of  the  min- 
ing claim  under  the  authority  of  said  option,, 
his  righu  thereunder,  with  the  consent  of 
Dozier,  were  assigned  to  defendants;  that 
thereafter  defendants  refused  to  pay  the  sum» 
agreed  to  l>e  paid  to  plaintiff  in  said  transfer, 
—and  demanded  Judgment  for  the  $1,000 
specified  therein.  A  general  denial  was  made- 
to  the  allegations  of  the  complaint  Some- 
time afterwards,  and  at  the  trial,  an  amende 
ed  answer  was  tendered  by  defendants- 
Leave  to  file  the  same  was  refused  by  the- 
court. 

The  first  error  assigned  was  the  refusal  of 
the  court  to  grant  leave  to  file  the  amended 
answer.  Uiion  consideration  of  the  record., 
we  are  satisfied  tbat  the  court  did  not  abuse- 
its  discretion  in  refusing  leave  to  file  the- 
amended  answer. 

At  the  trial,  and  after  the  conclusion  of 
the  evidence,  the  court  discharged  the  Jury 
and  entered  Judgment  in  favor  of  plaintiff. 
This  is  assigned  as  error,  and  tbe  objection' 
made  that  tbe  evidence  is  insufficient  to  sus- 
tain tbe  Judgment  It  appears  from  tbie 
statement  of  facts  that  no  material  fact  was 
in  dispute  at  tbe  trial.  The  controversy  was 
upon  the  legal  effect  of  the  facts  sbqwDL 
■igitized  by  VjOOQ  IC 
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The  court  concluded  that  the  plaintiff  agreed 
to  assign  the  paper  called  an  "option,"  with 
his  rights  thereunder,  and  the  defendants 
agreed  to  buy  the  same;  and  the  court  ac- 
cepted such  construction  so  mutually  placed 
upon  the  transaction  by  the  respective  par- 
ties. The  facts  fully  sustain  this  conclusion. 
It  was  not  necessary,  under  the  pleadings 
and  the  evidence,  to  proceed  fbrther.  There 
is  no  suggestion  by  the  defendants  of  failure 
of  the  consideration  for  their  purchase. 
The  judgment  is  afflrmed. 

DUNBAR,    ANDERS,   WHITE,   FULLER- 
TON,  HADLBY,  and  MOUNT,  JJ.,  concur. 


LOST  LAKE  LUMBER  CO.  T.  SMITH. 

(Supreme  Court  of  Washington.    Sept  16, 
1902.) 

JSTIDBNCB-CROS8-BXAMINATI0N>-IlBLBnrANCT 
TO  TWO  ISSUBS— WRITTEN  CONTRACT-CON- 
STRUCTION BT  COURT— FAU.URB  OF  PROOF. 

1.  Plaintiff  showed  by  its  evidence  in  chief 
a  certain  course  of  dealing  by  correspondence. 
On  cross-examination  one  of  its  witnesses  iden- 
tified two  other  letters,  which  were  pertinent 
as  a  part  of  the  correspondence.  The  defend- 
ant bad  pleaded  as  an  affirmative  defense  a 
modification  of  the  contract  on  which  action 
was  brought.  Held,  that  the  letters  were  prop- 
erly admitted,  though  they  might  also  consti- 
tute such  modification. 

2.  Having  been  properly  introduced  as  part 
of  the  correspondence,  the  letters  might  also 
be  considered  as  showing  a  modification  of  the 
contract. 

3.  Since  there  can  be  no  qaestiou  of  fact  pre- 
sented by  a  clear  and  definite  proposal,  made 
and  accepted  by  letters,  the  construction  and 
effect  of  letters  containing  such  a  proposal  and 
acceptance  is  for  the  conrt 

4.  A  certain  contract  was  greatly  modified  by 
a  subsequent  written  agreement.  Plaintiff  sued 
on  the  original  contract.  The  subsequent  con- 
tract, denied  by  plaintiff  in  Its  reply,  was  nev- 
ertheless proven  during  the  introduction  of 
plaintiff's  evidence  in  chief.  There  was  no 
proof  of  any  breach  by  defendant  of  the  mod- 
ified contract.  Held,  that  there  was  a  total 
failure  of  proof,  rather  than  a  departure  in  the 
evidence,  and  hence  that  nonsuit  as  to  such 
cause  of  action  was  properly  granted. 

Appeal  from  superior  court,  Klickitat  comi- 
ty;  A.  L.  Miller,  Judge. 

Action  by  the  Lost  Lake  Lumber  Company 
against  George  W.  Smith.  From  Judgment 
for  defendant,  plaintiff  appeala    Affirmed. 

A.  R.  Byrkett  and  W.  B.  Presby,  for  ap- 
pellant. N.  B.  Brooks,  A.  A.  Jayne,  and 
Bennett  &  Slnnott,  for  respondent 

REAVIS,  C.  J.  Action  to  recover  damages 
tor  breach  of  contract  to  furnish  logs.  The 
substantial  allegations  of  the  complaint  deem- 

.  ed  material  for  the  consideration  of  tbe  cause 
here  are  as  follows:  That  on  tbe  4th  of  Au- 
gust, 1899,  plaintiff  and  one  Hayes  entered 
into  a  contract  according  to  the  terms  of 
which  Hayes  was  to  cut  and  put  Into  the 

:  Klickitat  river  In  Klickitat  county  1,000,000 

T  t.  See  Contracts,  vol.  11,  Cent  Dig.  i  7CT. 


feet  of  good,  sound,  ydlow  pine  saw  logs,  to 
be  cut  from  timber  tben  belonging  to  Hayes, 
and  to  drive  said  logs  down  tbe  Klickitat  riv- 
er, and  deliver  them  at  its  mouth  In  tbe  Co- 
lumbia river  to  plaintiff.  Tbe  logs  were  to 
be  delivered  by  tbe  1st  day  of  December, 
1S09.  The  logs  should  be  scaled  and  accept- 
ed by  the  plaintiff,  and  any  not  accepted 
were  to  be  culled  out  before  scaling.  Tbey 
were  to  be  free  from  all  Incumbra^cea  and 
Uens.  In  consideration  of  the  delivery  of  tbe 
logs  the  plaintiff  was  to  pay  $4  per  1,000 
feet  board  measure;  $2  per  1,000  on  tbe  15th 
day  of  each  month  for  all  logs  put  Into  the 
Klickitat  river  during  tbe  preceding  month, 
the  remaining  $2  to  be  paid  as  needed  after 
tbe  logs  were  delivered.  The  scaling  was  to 
be  done  by  a  competent  person  in  tbe  em- 
ploy of  plaintiff,  and  Hayes  was  to  pay  one- 
half  the  expense  of  scaling.  Hayes  had  de- 
livered several  hundred  thousand  feet  board 
measure,  to  plaintiff,  and  bad  cut,  and  bad 
on  tbe  way  to  the  Klickitat,  large  quantities 
of  logs,  approximating  the  amount  to  be  de- 
livered under  the  agreement  Plaintiff,,  be- 
tween December  1,  1899,  and  March  17,  1900, 
bad  advanced  money  to  Hayes  on  account  of 
said  contract  In  the  sum  of  $1,671.16.  That 
Hayes,  at  said  last  date,  transferred  In  part 
to  the  defendant.  Smith,  herein,  his  claim 
and  obligation  under  the  contract,  and  also 
all  the  logs  which  had  been  cut  That  on  the 
17tta  day  of  March,  1900,  tbe  following  agree- 
ment was  entered  into  between  plaintiff  and 
Hayes  and  defendant  Smith:  "Tbe  under- 
algned,  G.  W.  Smith,  B.  Hayes,  and  tbe  Lost 
Lake  Lumber  Ckimpany,  hereby  agree  as  fol- 
lows: O.  W.  Smith,  of  Grand  Dalles,  Klicki- 
tat county,  state  of  Washington,  agrees  to 
assume  that  part  of  the  contract  of  B.  Hayes 
made  with  the  Lost  Lake  Lumber  Company 
on  tbe  4th  day  of  Aug^ut,  A.  D.  1889,  in  as 
far  as  it  relates  to  putting  logs  into  the 
Klickitat  river  in  Klickitat  county,  Washing- 
ton, and  agrees  to  deliver  said  logs  to  Lost 
Lake  Lumber  Company  In  the  said  Klickitat 
river  free  and  clear  of  all  incumbrances.  Tbe 
said  B.  Hayes  agrees  to  turn  over  that  part 
of  the  above-mentioned  contract  as  far  as  it 
relates  to  putting  in  said  logs  Into  the  said 
Klickitat  river  to  the  said  G.  W.  Smith,  and 
give  him  full  control  of  tbe  same.  Tbe  Lost 
Lake  Lumber  Company  agrees  to  pay  the 
said  O.  W.  Smith  tbe  snm  of  two  dollars  and 
sixty  cents  ($2.00)  per  thousand  feet  tat  said 
logs  delivered  Into  said  Klickitat  river.  In- 
stead of  tbe  two  dollars  ($2),  as  agreed  upon 
In  the  above-mentioned  contract  made  with 
El.  Hayes  on  August  4th,  1899,  and  to  pay 
the  same  on  the  fifteenth  (15)  day  of  each 
mouth  for  logs  that  have  been  put  in  and 
scaled  during  the  preceding  month.  E. 
Hayes  further  agrees  to  give  tbe  said  Lost 
Lake  Lumber  Company  ftill  charge  and  con- 
trol of  that  part  of  the  above-mentioned  con- 
tract that  relates  to  tbe  driving  of  said  logs 
out  of  said  Klickitat  river  into  the  Columbia 

river,  and  is  to  give  tbem  oll^tbe,  assiatance 
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in  8ucb  driTlng  as  be  can  that  tbey  may  de- 
sire. The  said  Lost  Lake  Lumber  Company 
agrees  to  dictate  and  control  tbe  driving  of 
said  logs  out  of  tbe  said  Klickitat  river  into 
the  Columbia  river,  and  after  tbe  said  logs 
are  an  driven  out  of  the  said  Klickitat  river 
Into  tbe  Columbia  river,  and  the  contract  is 
(nlly  completed,  if  the  cost  of  doing  so  is 
less  than  one  dollar  and  ninety  cents  ($1.00) 
per  thousand  feet,  tbe  said  K.  Hayes  is  to  be 
paid  any  ditference  there  may  be.  It  is  also 
mutually  agreed  by  "all  parties  to  this  agree- 
ment that  the  amount  of  logs  to  be  put  into 
tlie  said  Klickitat  river  shall  be  limited  to 
two  minion  (2,000,000)  feet,  instead  of  one 
million  feet  (1,000,000),  as  stated  in  above- 
mentioned  contract,  and  the  time  for  putting 
the  said  logs  into  said  Klickitat  river  to  be 
extended  to  Jane  15th,  1900.  It  is  further 
nnderstood  that  tbe  said  G.  W.  Smith  is  priv- 
ileged to  subcontract  any  portion  of  his  part 
of  this  contract  to  be  performed.  It  is  also 
further  agreed  that  the  amount  of  |1,571.16, 
as  charged  the  said  E.  Hayes  on  Lost  Lake 
Lumber  Company's  books,  is  to  be  accepted 
by  the  said  O.  W.  Smith,  to  apply  on  logs 
that  have  been  put  in  under  tbe  contract 
above  mentioned,  and  that  will  be  put  in  un- 
der this  agreement  In  witness  whereof  the 
said  parties  have  hereunto  and  to  two  others 
of  like  nature  set  their  bands  and  seals  this 
nth  day  of  March,  A.  D.  1900."  It  Is  fur- 
ther alleged  that  defendant.  Smith,  took  the 
logs  and  outfit  of  Hayes,  and  assumed  the 
oUlgation  and  liability  tmder  said  contract; 
and  the  material  failure  of  Smith  to  perform 
Is  alleged  as  follows:  "That  the  said  defend- 
ant has  neglected,  failed,  and  refused  to  per- 
form said  contract  In  this:  (a)  That  the  said 
defendant  has  not  delivered  two  million  feet 
of  good,  sonnd,  smooth,  straight,  number  one 
yellow  pine  saw  logs,  or  any  part  thereof,  In 
the  Klickitat  river,  or  delivered  any  logs  in 
the  said  Klickitat  river,  free  and  clear  of  all 
incumbrances,  as  provided  for  therein,  before 
tbe  IStb  day  of  June,  1900,  or  at  any  time 
thereafter,  or  at  all,  or  delivered  any  logs  ex- 
cept ninety  thousand  feet,  board  measure, 
placed  in  said  river  by  B.  Hayes,  and  two 
hundred  and  four  thousand  six  hundred  and 
eighty-nine  feet  of  logs,  board  measure,  bank- 
ed on  said  river  by  said  B.  Hayes,  and  put 
in  said  river  by  said  defendant;  all  of  which 
logs  80  delivered  were  incumbered  by  liens 
and  charges  of  record  and  otherwise."  Dam- 
ages are  demanded  by  plaintift  against  de- 
fendant. Smith,  in  the  sum  of  $11,613.37. 

The  answer  denies  knowledge  of  tbe  ad- 
vancement of  tbe  sum  of  $1,571.16  as  men- 
tioned alMve;  denies  that  defendant  neglect- 
ed or  refused  to  perform  his  contract,  or 
any  contract,  with  plaintiff;  and  denies  that 
he  has  failed  to  deliver  any  logs  required  by 
his  contract  or  any  contract;  and  alleges  that 
he  hag  delivered  and  offered  to  deliver  to 
plaintiff  about  1.400,000  feet  board  measure 
In  logs;  and  denies  generally  any  breach  of 
contract    Tbe  answer  also  admits  the  exe- 


cution of  the  written  agreements  as  set  out 
in  the  complaint,  and  for  aCBrmative  defense 
alleges  that  the  contract  made  June  17,  1900, 
was  so  modified  and  changed  that  only  such 
logs  as  were  then  cut  and  available  to  tbe 
amount  of  1,000,000  feet,  board  measure, 
more  or  less,  were  to  be  put  into  the  Klickitat 
river,  and  that  defendant  bad  delivered  about 
this  amount  when  plaintiff  refused  to  receive 
the  logs,  though  said  logs  had  been  previous- 
ly scaled  and  accepted  by  plaintiff;  and  de- 
fendant demands  damages  by  way  of  counter- 
claim for  plaintiff's  breach  of  the  modified 
and  existing  contract.  Plaintiff  replied,  de- 
nying the  affirmative  allegations  of  the  an- 
swer, and  denying  any  modification  of  the 
contract  set  forth  in  the  complaint  executed 
on  the  17th  of  June,  1900. 

Upon  these  issues  the  parties  went  to  trial. 
During  the  Intrsduction  of  evidence  by  plain- 
tiff the  proof  of  tbe  modification  of  tbe  con- 
tract as  alleged  by  the  defendant  was  admit- 
ted in  the  form  of  the  following  correspond- 
ence: 

Defendant's  Exhibit  A. 

"The  Dalles,  Oregon,  June  22,  1900.  Lost 
Lake  Lumber  Co.,  Hood  River,  Oregon— Gen- 
tlemen: In  answer  to  your  letter  of  yester- 
day, inclosing  additional  copy  of  your  pro- 
posed addition  to  our  agreement,  I  have  care- 
fully considered  the  matter,  with  the  result 
that  I  have  found  it  impossible  to  sign  your 
proposed  additional  agreement.  I.  cannot 
sign  it— First.  Because  it  would  be  impossi- 
ble for  me  to  put  all  the  logs  cut  in  the  river 
within  thirty  (30)  days.  Many  of  them,  by 
agreement  with  yonr  scaler,  were  rejected, 
and  left  in  the  woods  where  cut;  and  some 
in  the  lower  camp,  though  near  the  river,  are 
lying  in  rocky  and  inaccessible  placed,  and  I 
may  not  be  able  to  get  them  all  Into  the 
river.  These  facts  are  well  known  to  your 
Mr.  Gray.  Second.  I  cannot  agree  to.  extend 
the  time  of  payment  until  the  logs  are  float- 
ing in  the  Columbia  river.  *I  am  willing  to 
agree  to  put  all  tbe  logs  that  are  available— 
1,000,000  feet,  more  or  less— into  the  Klicki- 
tat river,  within  35  days  from  the  date  of 
this  letter;  the  logs  to  be  paid  for  when  they 
float  into  the  Columbia  river;  and.  In  any 
event,  all  logs  received  by  you  In  the  Klicki- 
tat are  to  be  paid  for  within  one  year  from 
this  date  at  price  mentioned  in  original  agree- 
ment' The  above  proposition  to  put  tbe  logs 
in  within  35  days  is,  of  course,  on  the  under- 
standing that  you  accept  it  at  once.  I  will 
require  35  days  from  tbe  date  of  your  ac- 
ceptance. Please  mall  answer  to  Glenwood, 
Wash.    Very  truly  yours,  G.  W.  Smith." 

Defendant's  Exhibit  H. 

"Hood  River,  Oregon,  June  23,  1900.  Mr. 
G.  W.  Smith,  Glenwood,  Wash.— Dear  Sir: 
Tours  of  the  22nd  Inst  received.  We  accept 
your  proposition  therein  contained,  to  wit: 
'I  agree  to  put  all  the  logs  that  are  available 
—one  million   feet,   more  or   less— inj^^lf^ 
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Klickitat  river,  within  thlrty-flve  days  from 
the  date  of  this  letter;  the  logs  to  be  paid  for 
when  they  float  into  the  Columbia  river;  and. 
In  any  event  all  logs  received  by  you  In  the 
Klicliitat  river  are  to  be  paid  for  within  one 
year  from  this  date  at  price  mentioned  in 
original  agreement'  Yours  truly.  Lost  Lake 
Ltunber  Co.,  by  P.  S.  Davidson,  Jr.,  Sec. 

"P.  S.  Available  logs  to  be  such  as  are 
accepted  by  the  scaler.  Such  logs  as  are  now 
lodged  in  the  rocks,  and  are  impracticable  to 
move  to  the  river,  will  not  be  required.  Lost 
Lake  Lumber  Co." 

When  plaintiff  bad  concluded  the  intro- 
duction of  its  evidence  In  chief,  counsel  for 
defendant  moved  for  a  nonsuit  as  to  plaln- 
tifTs  first  cause  of  action,— that  is,  for  dam- 
ages for  breach  of  the  contract  to  deliver 
logs,— on  the  ground  that  no  such  breach  was 
alleged  in  the  complaint,  and  no  proof  of  such 
breach  was  shown  In  the  evidence.  The 
court  granted  the  motion,  and  the  trial  then 
proceeded  upon  the  claim  stated  by  plaintiff 
for  moneys  advanced  upon  logs  delivered  by 
Hayes,  and  upon  the  counterclaim  stated  in 
the  answer.  The  Jury  retiuned  a  verdict  in 
favor  of  defendant  for  $457.77  upon  the 
counterclaim,  and  returned  a  finding  that  the 
contract  price  of  logs  delivered  by  Hayes  ex- 
ceeded the  sum  of  $1,571.16,  claimed  to  have 
been  advanced  by  plaintiff.  The  record  Is  a 
long  one,  and  arranged  in  disorder,  and 
without  Indexing;  but  so  much  of  the  evi- 
dence has  been  examined  as  is  necessary  to 
determine  its  sufficiency  upon  the  motion  to 
dismiss  the  plaintiff's  first  cause  of  action 
for  breach  of  the  contract  set  out  in  the  com- 
plaint The  motion  was  based  upon  the 
ground  that  the  contract  sued  upon  was  no. 
the  contract  proved;  that  there  was  a  total 
failure'  of  proof  showing  any  breach  of  the 
existing  contract  by  defendant  The  corre- 
spondence, defendant's  Exhibits  A  and  H, 
was  Introduced  upon  cross-examination  of 
plaintlfT's  witness,  and  over  the  objection  of 
plaintiff. 

The  first  error  assigned  is  upon  plaintiff's 
objection  to  the  introduction  of  these  exhib- 
its. The  exhibits  were  letters  showing  the 
modification  of  the  contract  as  alleged  in  the 
answer.  Plaintiff  had  introduced  a  number 
of  letters  between  the  parties,  which  an  offi- 
cer of  the  plaintiff  had  identified  and  testi- 
fied to  as  showing  a  course  of  dealing  be- 
tween the  parties.  Counsel  for  defendant 
had  the  witness  Identify  the  two  exhibits, 
and  then  offered  them  in  evidence  as  perti- 
nent as  a  part  of  the  correspondence  between 
the  parties,  and  insisted  that  the  whole  cor- 
respondence should  be  admitted.  It  is  true, 
as  urged  by  counsel  for  plaintiff,  that  the 
letters  could  not  be  received  merely  for  the 
purpose  of  proving  the  affirmative  defense 
in  the  answer,  but  they  seem  relevant  as 
part  of  the  correspondence.  And,  if  perti- 
nent for  that  purpose,  they  might  also  be  con- 
sidered for  the  other  purpose,— the  modifica- 


tion of  the  contract  set  out  In  the  answer. 
But  it  seems  in  no  view  did  their  premature 
introduction  at  that  time  result  In  injury  to 
plainUff. 

The  controlling  question  is  the  ruling  of 
the  court  upon  the  effect  of  this  evidence 
of  the  modification  of  the  contract  The  con- 
tention of  plaintiff's  counsel  is  thus  stated: 
"We  insist  that  the  existence  of  any  modified 
agreement  being  squarely  denied  in  the  re- 
ply. In  the  absence  of  any  express  agreement 
in  writing  or  an  averment  in  the  answer  that 
the  alleged  modification  was  accepted  by  the 
parties  thereto  as  a  full  accord  and  satisfac- 
tion, is  a  question  for  the  jury."  The  letters 
are  clear  and  definite.  In  the  course  of  the 
correspondence  a  proposal  was  finally  made 
by  one  and  definitely  accepted  by  the  other. 
The  construction  and  effect  of  this  written 
evidence  devolved  upon  the  court  There 
was  no  disputed  fact  to  be  submitted  to  the 
Jury.  Hutchison  v.  Bowker,  6  Mees.  &  W. 
534;  Rogers  v.  Colt  21  N.  J.  Law,  704.  The 
case,  after  the  dismissal  of  the  plaintiff's 
first  cause,  was  submitted  to  the  jury  upon 
the  issues  of  the  moneys  advanced  by  plaii>- 
tlff  and  the  claim  for  damages  made  by  de- 
fendant in  his  counterclaim.  It  is  apparent 
that  the  cause  of  action  stated  In  the  com- 
plaint which  was  dismissed  was  not  sustain- 
ed by  the  proof.  There  was  not  in  this  in- 
stance, a  departure  in  the  evidence,  but  a 
failure  of  the  whole  scope  of  the  proof.  It 
is  not  suggested  there  was  any  surprise,  be- 
cause the  answer  set  out  specifically  the 
modified  existing  contract  The  plaintiff  re- 
plied, denying  the  modification,  thus  putting 
In  isijue  the  existence  of  the  modified  con- 
tract The  modified  contract  which  was  then 
the  only  existing  one,  was  proved  in  the  ad- 
mission of  the  plaintiff's  testimony:  and  the 
ruling  out  of  this  cause  of  action  was  justi- 
fied when  the  motion  was  made,  and  is  sus- 
tained by  the  whole  evidence  In  the  case  at 
the  conclusion  of  the  trial. 

The  Judgment  is  affirmed. 

nUXBAR,  WHITE,  ANDERS,  HADLEnT, 
PULLERTOX,  and  MOUNT,  JJ..  concur. 


JENNINGS  V.   ROCKT  BAR  GOLD   MIN. 
CO.  et  al. 

(Supreme  Covart  of  Washington.    Sept.  15, 
1902.) 

SUMMONS— PERSONAL  SERVICE  OOT  OP  STATE 
—AFFinAVIT— CORPORATE  STOCK-JURISDIC- 
TION OP  PROPERTY. 

1.  The  affldavit  required  by  2  Baliiof^er's 
Ann.  Codes  &  St  {  4877,  for  publication  of 
BummoDs,  is  not  necessary  to  persouai  service 
on  a  defendant  out  of  the  state  under  section 
4879,  declaring  that  personal  servi'-e  on  the 
defendant  out  of  the  state  shall  be  equivalent 
to  serrice  by  publicatiou,  and  the  summons 
shall  contain  the  same  as  a  summons  within 
the  state,  except  it  shall  require  defendant  to 
appear  and  answer  within  60  days. 

2.  In  a  suit  by  one  claiming  a  right,  under 
coutract  with  defendant  T..  to  have  Usued  t» 
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biffl  certain  shares  of  stock  issaed  by  defendant 
domestic  coriioration,  but  not  deUvered,  the 
(took  is  within  the  dominion  of  the  court,  so 
that  it  can  adjudge  plaintiff  the  owner  thereof, 
and  decree  its  issue  and  delivery  to  him  by  the 
corporation,  though  there  was  only  constrnctive 
wrrice  on  T.;  the  court  having,  on  commence- 
meot  of  the  action,  issaed  its  order,  which  was 
personally  served  on  the  corporation  and  its 
officers,  also  made  defendants,  restraining  them 
from  delivering  the  stock  till  farther  order,  and 
the  stock  being  still  in  the  custody  of  the  cor- 
poration. 

Appeal  from  superior  court,  Spokane  coun- 
ty; (>eo.  W.  Belt  Judge. 

Suit  by  C.  S.  Jennings  against  the  Becky 
Bar  Gold  Mining  Company  and  others. 
From  an  order  refusing  to  vacate  a  decree 
(or  plaintiff,  defendant  corporation.  Its  pres- 
ident, and  Its  secretary  and  treasurer,  api)eaL 
Affirmed. 

A.  E.  Gallagher,  for  appellants.  Heybum 
ft  Heyburn,  for  respondent 

REAVIS,  C.  J.  Beepondent  brought  suit 
in  the  superior  court  of  Spokane  county  to 
enforce  a  contract  between  himself  and  de- 
fendant Towne,  'which  by  Its  terms  made  re- 
spondent the  owner  of  a  Joint  Interest  in 
125,000  shares  of  the  capital  stock  of  the 
defendant  corporation,  Bocky  Bar  Gold  Min- 
ing Company,  and  alleged  that  said  stock 
was  Issued  by  said  corporation,  but  not  yet 
delivered  to  said  Towne;  that  respondent, 
was  entitled,  under  the  terms  of  the  con- 
tract to  have  one-half  of  said  shares,  to  wit 
62,500,  Issued  to  himself;  that  Towne  was 
a  resident  of  the  state  of  Idaho,  and  the  de- 
fendant company  was  a  domestic  corporation 
organized  under  the  laws  of  this  state;  that 
the  capital  stock  so  held  by  the  defendant 
corporation  would  be  delivered  to  Towne  un- 
less restrained  therefrom  by  order  of  the 
coort  Personal  service  of  the  summons  and 
complaint  was  made  In  Spokane  county  upon 
an  the  defendants  except  Towne,  and  the 
restraining  order  was  also  served  upon  them. 
The  complaint  prayed  for  such  restraining 
order,  directing  the  defendant  corporation 
and  its  officers  not  to  deliver  said  shares  of 
stock  to  Towne  or  any  other  person  until 
the  farther  order  of  the  court  and  the  de- 
termination of  the  case.  Personal  service 
of  the  summons  and  complaint  was  made 
npon  the  defendant  Towne  In  the  state  of 
Idaba  No  appearance  was  made  by  any  of 
the  defendants,  and  the  default  of  each  was 
duly  entered.  Thereupon  the  court  after 
taking  proofs  upon  the  allegations  of  the 
complaint  entered  Judgment  as  follows: 
"That  the  plaintiff,  C.  S.  Jennings.  Is  the 
owner  of  62.500  shares  of  the  capital  stock 
of  the  Rocky  Bar  Gold  Mining  &  Milling 
Company,  as  against  the  defendant  Elmer 
C  Towne.  and  that  neither  the  Rocky  Bar 
Cold  Mining  &  Milling  Company,  nor  its 
officers,  have  any  interest  In  said  62.500 
shares  of  the  capital  stock.  And  it  is  fur- 
ther ordered,  adjudged,  and  decreed  that  the 
Bocky  Bar  Gold  Mining  &  Milling  Company, 


Its  officers,  agents,  or  representatives,  shall 
Issue  and  deliver  to  the  said  plaintiff,  C.  S. 
Jennings,  62,500  shares  of  the  capital  stock 
of  the  said  corporation."  After  the  decree 
was  entered,  the  defendant  corporation  mov- 
ed to  vacate  the  same  for  want  of  Jurisdic- 
tion. 

1.  Two  objections  are  made  to  the  Juris- 
diction: First  that  no  affidavit  containing 
the  facts  essential  to  service  by  publication 
was  made.  It  appears  there  was  a  summons 
issued  to  the  defendant  Towne,  and  return 
thereof  made  by  the  sheriff  that  said  Towne 
could  not  be  found  in  this  state.  There  ap- 
pears the  statement  by  affidavit  of  the  re- 
spondent that  Towne  was  a  resident  of  Ida- 
ho. The  question  here  is  whether  the  affi- 
davit for  publication  of  summons  required  by 
section  4877,  2  Balllnger's  Ann.  Codes  &  St., 
Is  a  prerequisite  to  personal  service  upon  the 
defendant  out  of  the  state.  The  right  to 
subject  property  within  the  state  to  the  Ju- 
risdiction of  Its  courts  is  undoubted.  If 
property,  real  or  personal,  is  appropriately 
placed  within  the  dominion  of  the  court  then 
the  Jurisdiction  becomes  complete  to  adjudi- 
cate all  controversies  and  all  rights  in  and 
to  such  property.  The  legislature  has  pro- 
vided a  constructive  notice  to  all  persons 
having  an  Interest  in  the  property.  Such 
constructive  notice  must  be  given  strictly 
under  the  provisions  of  the  statute.  But  sec- 
tion 4879,  2  Balllnger's  Ann.  Codes  &  St,  pro- 
vides for  personal  service  out  of  the  state, 
and  declares  it  shall  be  equivalent  to  service 
by  publication.  Thus  such  personal  service 
out  of  the  state  is  declared  sufficient  notice 
when  the  court  has  assumed  control  of  the 
property  within  the  state.  This  section  Itself 
prescribes  that  such  service  Is  constructive 
notice,  and  does  not  require  the  affidavit 
made  necessary  In  service  by  publication. 

2.  The  objection  that  the  property  (in  this 
Instance  the  shares  of  capital  stock)  was  not 
within  the  dominion  of  the  court  is  the  con- 
trolling one.  It  Is  settled  law  that  no  person- 
al Judgment  can  be  entered  against  a  defend- 
ant upon  constructive  service.  The  affidavit 
and  stipulation  of  facts  appearing  in  the  rec- 
ord show  that  upon  the  commencement  of 
the  action  the  court  Issued  its  order  restrain- 
ing the  defendant  corporation  and  its  officers 
from  delivering  the  capital  stock  to  the  de- 
fendant Towne  or  any  other  person  until  the 
further  order  of  the  court;  that  such  order 
was  personally  served  upon  said  defendants. 
The  respondent  claimed  62,.')00  shares  of  this 
stock,  and  demanded  that  they  be  Issued  to 
him.  If  the  shares  of  stock  were  subject 
to  this  order,  it  seems  there  can  be  no  rea- 
sonable doubt  that  the  court  assumed  com- 
plete control  of  them.  They  were  held  by 
the  defendant  corporation  thereafter  under 
the  authority  of  the  court  and  subject  to  Its 
Judgment  Property,  according  to  its  form, 
may  be  controlled  and  under  the  dominion 
of  the  court  by  virtue  of  any  appropriate 
legal  or  equitable  procedure  exerclsecl^ttor^ 
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Cor.  Tbe  garnishment  of  a  debt  due  from 
-one  to  another,  where  the  warning  Is  not  to 
pay  the  debt  until  directed  by  the  Judgment 
In  the  actljn,  has  frequently  been  decided 
sufficient  control  of  property  to  sustain  tbe 
Jurisdiction,  and  support  a  judgment  of  ap- 
propriation of  the  debt  so  seized,  upon  con- 
structive service  upon  the  party  to  whom  the 
debt  was  due.  The  only  question  upon  this 
motion  is  tbe  Jurisdiction  of  the  res,— the 
stock.  Surely  tbe  capital  stock  of  a  domes- 
tic corporation,  before  Its  delivery  to  one  en- 
titled thereto,  is  In  tbe  possession  and  custody 
of  tbe  corporation.  Tbe  court  In  tbls  case 
controlled  tbe  custodians  of  tbe  stock  by  its 
restraining  order,  which  appears  to  have 
toeen  duly  respected,  and  tbe  decree  recites 
that  tbe  stock  is  sttU  In  such  custody.  No 
'question  of  error  In  procedure  or  remedy 
against  defendant  Towne  is  before  us.  The 
record  appears  to  show  Jurisdiction.  It  was 
^ald  in  Boswell'B  Lessee  t.  Otis,  9  How.  836, 
13  L.  Ed.  1G4:  "Jurisdiction  is  acquired  in 
one  of  two  modes:  First,  as  against  tbe  per- 
son of  the  defendant,  by  the  service  of  pro- 
■cess;  or,  secondly,  by  a  procedure  against 
tbe  property  of  the  defendant  within  the 
Jurisdiction  of  tbe  court.  In  the  latter  case 
the  defendant  Is  not  personally  bound  by  tbe 
Judgment  beyond  tbe  property  in  question. 
And  it  Is  immaterial  whether  the  proceed- 
ing against  the  property  be  by  an  attachment 
or  bill  of  chancery.  It  must  be  substantial- 
ly a  proceeding  in  rem."  For  pertinent  dls- 
-cusslon  of  this  question,  see  Cooper  v.  Reyn- 
olds, 10  Wall.  308,  10  L.  Ed.  931;  Pennoyer 
T.  Nefr,  95  U.  S.  714,  24  L.  Ed.  665. 

Tbe  order  of  tbe  superior  court  is  affirmed. 

DUNBAR,  FULLERTON,  HADLBX, 
MOUNT,  ANDERS,  and  WHITE,  JJ.,  con- 
■cur. 


ENGLISH-McCAFFBRY   LOGGING  CO.   v. 
CLOWE. 

(Supreme  Court  of  Washington.    Sept.  16, 
1902.) 

NONINTERVENTION  WILL— EXKCUTORS— SALH 
OF  REALTY  —  CONFIRMATION  —  PRIOR  CON- 
VEYANCE BY  DEVISEES-JURISDICTION. 
I.  After  a  noninterTention  will  bad  been  ad- 
mitted to  probate  the  devisees  conveyed  their 
interests  in  the  realty  for  value.  Subseouently 
the  executrix,  one  of  the  devisees,  filed  her  re- 
Iiort,  showing  that  all  tbe  debts  and  legacies 
bad  been  paid,  and  asliing  for  an  order  to  sell 
the  real  estate  to  pay  her  own  claim  for  serv- 
ices, attorney's  fees,  and  tbe  erection  of  a 
tombstone.  The  order  was  issued,  and  a  sale 
to  a  corporation  whose  secretary  was  acting 
as  her  attorney,  with  knowledge  of  tbe  prior 
transaction,  made,  and  confirmed  by  the  pro- 
bate court.  Held,  that  the  first  deed  was  good, 
as  the  property  had  already  vested  in  the  devi- 
sees, and  the  subsequent  proceedings  were  void 
for  want  of  jurisdiction  of  the  probate  court. 

Appeal  from  superior  court,  Skagit  county; 
Jere  Neterer,  Judge. 

Action  to  quiet  title  by  tbe  Englisb-McCaf- 
(ery    Xxigging    Company    against    Annie    P. 


Clowe.    From    a    Judgment    for    defendant, 
plaintiff  appeals.    Affirmed. 

Million  &  Houser,  for  appellant.  George  T. 
Thompson,  for  respondent. 

RBAVIS,  C.  J.  Suit  to  quiet  tiUe  to  real 
property  situated  in  Skagit  county.  Tbe  com- 
plaint alleged  the  premises  were  vacant  and 
unoccupied,  and  that  plaintiff  was  tbe  owner 
thereof,  and  that  defendant  claimed  some  In- 
terest therein,  and  such  claim  was  without 
foundation  or  right.  Defendant  answered,  de- 
nying the  ownership  of  plabntiS,  and  setting 
up  title  in  herself.  The  title  asserted  by 
plaintiff  was  tturougb  a  deed  made  by  Mattie 
V.  Lynde  as  the  executrix  of  tbe  estate  of  her 
mother,  Cassandra  J.  Lynde.  The  defendant 
deralgned  title  to  the  realty  through  a  quit- 
claim deed  from  said  Mattie  V.  Lynde  and  a 
deed  from  her  brother  Frank  H.  Lynde  as 
devisees  under  tbe  will  of  said  Cassandra  J. 
Lynde.  Tbe  will  was  executed  January  15, 
1892.  By  Its  terms  it  directs  tbe  payment  of 
all  debts  of  the  testatrix,  and  after  tbe  pay- 
ment of  $300  to  a  son,  George  W.  Lynde, 
made  tbe  following  provisions: 

"III.  I  give  and  bequeath  to  my  daughter, 
Mattie  v.  Lynde,  aged  twenty-one  (21)  years, 
and  to  my  son  Frank  H.  Lynde,  aged  seven- 
teen (17)  years,  all  my  property,  both  real, 
personal,  and  mixed,  of  whatever  nature,  kind, 
or  description,  and  wheresoever  situated,  of 
which  I  may  die  seised  or  possessed  or  en- 
titled to  the  possession  of,  or  have  any  In- 
terest or  expectancy  therein,  to  the  said  Mat- 
tie  V.  Lynde  and  Frank  H.  Lynde,  to  have 
and  to  bold  said  property  in  equal,  undivided 
portions  thereof. 

"IV.  I  hereby  nominate  and  appoint  the 
said  Mattie  V.  Lynde,  of  Skagit  county,  state 
of  Washington,  sole  executrix  of  this,  my  last 
will  and  testament,  and  direct  her  to  carry  Its 
provisions  into  effect;  and  it  is  my  will  that 
no  bond  of  any  kind  whatever  shall  be  re- 
quired of  my  said  executrix;  that  my  estate 
shall  be  settled  as  shall  seem  best  to  my  said 
executrix;  that  letters  testamentary  shall  not 
be  required,  but  that  after  the  probate  of  this, 
my  last  will  and  testament,  my  said  estate 
shall  be  managed  and  settled  by  my  said  ex- 
ecutrix without  tbe  Intervention  of  any  probate 
or  other  court  whatever." 

At  the  conclusion  of  the  trial  tbe  material 
facts  were  found  by  the  court,  to  which  no 
exceptions  are  preserved  here,  as  follows: 
That  Cassandra  J,  Lynde  died  In  California 
May  13,  1895,  possessed  of  tbe  real  estate  In 
controversy;  that  on  tbe  7tb  of  June,  1885, 
the  will  was  duly  admitted  to  probate  In 
Skagit  county;  that  the  executrix  caused  no- 
tice to  be  given  to  creditors  July  12,  1885; 
that  on  tbe  12th  day  of  June,  A.  D.  1896, 
tbe  said  Mattie  V.  Lynde.  for  a  valuable  con- 
sideration, duly  executed,  acknowledged,  and 
delivered  to  said  Frank  H.  Lynde  a  quitclaim 
deed,  whereby  she  forever  quitclaimed  unto 
tbe  said  Frank  H.  Lynde,  bis  heirs  and  as- 
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•tgm,  all  ber  rigbt,  tltie,  and  interest  In  and 
to  tbe  lands  hereinbefore  described.  Said 
deed  contained  no  reference  whatever  to  the 
bet  that  the  grantor  was  the  executrix  of  said 
will,  or  to  the  fact  that  either  the  grantor  or 
gnntee  was  a  devisee  under  said  will;  and 
said  deed,  on  its  face,  did  not  purport  to  be 
executed  by  virtue  of  any  power  conferred 
apon  the  erantor  by  said  will.  Said  deed  was 
flled  for  record  In  the  office  of  tbe  auditor  of 
Sliasit  county.  Wash.,  on  the  20th  day  of 
Jnne.  A.  D.  1896,  and  appears  of  record  in 
volume  32  of  Deeds,  at  page  666,  of  the  pub- 
lic records  of  Skagit  coupty.  Wash.  That  on 
tbe  2l8t  day  of  July,  A.  D.  1808,  for  a  valua- 
ble consideration,  the  said  Frank  H.  Lynde 
and  wife  conveyed  by  deed  to  tbe  defendant 
the  lands  hereinbefore  described,  which  said 
deed  was  duly  executed,  acknowledged,  and 
delivered,  and  was  duly  flled  In  the  office  of 
the  auditor  of  Skagit  county.  Wash.,  and  duly 
appears  of  record  bi  the  public  records  of  said 
county;  that  no  letters  testamentary  were 
ever  issued  to  the  said  Mattte  V.  Lynde,  and 
8be  never  took  an  oath  for  the  performance 
of  ber  duties  as  executrix  of  said  will,  and 
never  made,  executed,  or  entered  into  any 
bond;  that  on  the  23d  of  January,  1899,  said 
Mattle  V.  Lynde  filed  with  the  clerk  of  said 
court  her  report,  bi  which  she  showed  that 
she  had  received  enough  to  pay  all  debts  of 
the  deceased  and  the  legacy  of  $300  mentioned 
In  the  will,  and  had  a  balance  remaining  of 
$20.08,  and  that  no  personal  property  had 
come  Into  her  hands,  and  praying  the  court 
to  make  an  order  for  the  sale  of  the  real  es- 
tate to  pay  the  following  expenses: 

Compenntion,  executrix |300 

Expenses 60 

Attorney's  fees 100 

Tombstone  200 

$650 

—And  the  court  thereupon  Issued  an  order 
to  show  cause  why  said  sale  should  not  be 
anthorlzed,  which  was  published,  and  at  n 
hearing  on  the  1st  day  of  March,  1806,  an  or- 
der was  made  directing  said  executrix  to  sell 
said  lands  for  the  purposes  set  forth  In  the 
report:  and  on  the  28th  of  April,  1899,  the 
executrix  returned  to  the  court  that  she  had 
mid  said  lands  on  the  1st  day  of  April,  1899, 
to  the  plaintiff  herein  for  tbe  sum  of  $600, 
and  on  the  28tb  of  April,  1890.  the  court  made 
an  order  confirming  said  sale  and  directing 
the  executrix  to  execute  a  conveyance  to  the 
plaintiff  of  said  land  upon  the  payment  of 
$600,  and  on  the  3d  day  of  May,  1899.  the 
deed  was  executed  and  acknowledged  and  de- 
livered to  the  plaintiff;  that  B.  G.  Million  was 
tbe  attorney  for  Cassandra  J.  Lynde  at  the 
time  of  the  making  of  said  will,  and  was  the 
attorney  for  said  Mattie  Y.  Lynde  In  all  her 
dobigs  and  transactions  as  executrix  of  the 
said  wUl,  and  represented  her  in  all  proceed- 
ings bad  in  court.  He  was  also  secretary  of 
the  plaintiff,  and  one  of  the  directors  thereof; 
and  be  made  the  sale  of  said  land  to  the  plain- 


tiff for  the  said  Mattie  V.  Lynde,  and  tbe 
plaintiff  bid  in  said  land  under  his  direction. 
At  the  time  of  the  sale  of  said  property  to 
plaintiff  it  had  full  knowledge  of  all  the  facts 
hereinbefore  set  out.  That  only  $150  haa 
been  paid  by  the  plaintiff  on  the  purchase 
price  of  said  land.  One  hundred  dollars  has 
been  paid  by  E.  0.  Million,  secretary  of  and 
director  In  said  corporation,  canceling  a  claim 
for  attorney's  fee  against  the  said  executrix. 
The  balance  remains  unpaid.  No  tombstone 
or  monument  of  any  kind  has  been  erected 
over  the  grave  of  said  Cassandra  J.  Lynde, 
deceased;  and,  at  the  time  the  proceedings 
were  had  in  probate,  Mattie  V.  Lynde,  the  ex- 
ecutrix, had  ceased  to  be  a  resident  of  this 
I  state,  and  was  a  resident  of  California. 

Upon  these  findings  the  superior  court  con- 
cluded that  the  order  of  sale  and  the  order 
confirming  thd  sale  In  the  probate  court  were 
void  for  want  of  Jurisdiction,  and  that  the 
deed  executed  to  the  plaintiff  by  the  execu- 
trix was  void,  and  tbe  court  confirmed  title 
In  the  defendant  It  will  be  observed  the 
will  was  a  nonintervention  one,  and  the  es- 
tate was  settled  by  the  executrix  without  tbe 
Intervention  of  the  probate  court.  Tbe  debts 
of  tbe  testatrbc  bad  all  been  paid,  and  the 
property  was  vested  In  the  two  devisees  men- 
tioned in  the  win.  They  had  conveyed  title 
thereto,"  for  a  valuable  consideration,  to  the 
defendant  The  trust  reposed  In  Mattie  V. 
Lynde  relative  to  this  real  property  was  con- 
cluded. Tbe  subsequent  appearance  by  Mat- 
tie  V.  Lynde  to  the  probate  court  was  with- 
out right  or  authority,  and  the  entire  proceed- 
ings were  void.  Tbe  plaintiff  had  full  knowl- 
edge of  all  these  facts,  and  was  a  participant 
In  their  tovalidity.  These  observations  are 
sufficient  to  dispose  of  the  case. 

The  Judgment  is  affirmed. 

FULLERTON,  HADLET,  MOUNT,  AN- 
DERS. WHITE,  and  DUNBAR,  JJ.,  concur.   • 


NORTHWESTERN     &     PACIFIC     HYPO- 
THEEK BANK  V.  RIDPATH  et  al. 

(Supreme  Court  of  Washington.    Sept  15, 
1002.) 

JVDOMBNTS— DIRECT  ATTACK— SBRVICB  OP 
SUMMONS— AFFIDAVIT  OF  SERVICE— RETURN 
OF  SHERIFF  —  PRIMA  FACIE  EVIDENCE  — 
USUAL  ABODE  — OUTWARD  APPEARANCE  — 
DECLARATIONS  OF  DEFENDANT— MARRIED 
MAN— EVIDENCE— SUFFICIENCY. 

1.  A  cross-complaint  filed  in  an  action  to 
qniet  title,  alleging  that  the  summons  was  not 
served  in  the  foreclosure  proceedings  on  which 
plaintiff's  title  is  based,  is  a  direct  attack  on  the 
judgment  in  such  proceedings. 

2.  There  was  on  file  in  a  foreclosure  proceed- 
ing the  affidavit  of  one  other  than  the  sheriff 
that  he  had  served  tbe  summons  by  leaving  a 
copy  thereof  and  a  copy  of  the  complaint  at  the 
defendant's  "usual  abode  in  the  city  of  Spo- 
kane" (Spokane  being  within  the  county  where 
action  was  brought),  as  provided  in  Ballinger's 
Ann.  Codes  &  St.  §  487.'i.  There  was  also  on 
tile,  under  section  4877  (making  a  return  of  the 


140 


70  PACIFIC  REPORTER. 


(Wash. 


sheriff  that  the  defendant  cannot  be  fonnd 
within  the  county  prima  facie  evidence  on 
which  to  base  service  bv  publication  on  the 
ground  that  he  cannot  be  found  within  the 
state),  a  return  of  the  sheriff  that  he  was  un- 
able to  mal^e  personal  service,  because  defend- 
ant could  not  be  found  within  the  county,  and 
that  on  information  he  believed  him  to  be 
residing  in  New  York.  Held  that,  since  the 
presumption  of  nonresidence  raised  by  the  re- 
turn of  the  sheriff  was  not  conclusive,  the  affi- 
davit of  service  would  not  be  overthrown  there- 
by, and  hence  a  decree  and  sale  based  on  such 
verified  service  would  not,  under  a  direct  at- 
tack, be  disturbed  on  account  of  the  return. 

8.  The  words  "usual  abode  in  the  city  of 
Spokane"  do  not  import  that  the  defendant  had 
any  other  residence  than  in  Spokane,  and  hence 
raise  no  presumption,  in  a  direct  attack  on  the 
judgment  and  decree,  that  such  verified  service 
was  not  Bufllcient. 

4.  An  affidavit  on  file  in  a  foreclosure  pro- 
ceeding that  one  has  served  the  summons  on 
the  defendant  "by  delivering  and  leaving"  with 
a  person  of  suitable  age  and  discretion,  but 
neglecting  to  state  that  it  was 'the  summons 
and  complaint  which  were  left,  as  is  provided 
for  in  Ballinger'a  Ann.  Codes  &  St.  if  4873, 
4875,  while  subject  to  attack  in  the  foreclosure 

{)roceeding8,  will  raise  a  presumption  that  serv- 
ce  was  had  as  required  by  law;  and  hence  a 
court  of  equity  will  not  disturb  a  judgmeut  and 
decree  based  on  such  service  on  account  of  the 
affidavit's  irregularity. 

5.  As  a  witness  in  a  proceeding  attacking  the 
judgment  and  decree,  the  person  who  made  the 
service  testified  that  true  copies  of  the  summons 
and  complaint  were  left  at  defendant's  house. 
Held,  that  this  testimony  supplied  any  omis- 
sion in  the  affidavit. 

•I.  A  return  of  service  of  summons  by  a  dis- 
interested person  authorised  by  law  to  make  it 
is  prima  facie  evidence  of  the  material  facts 
recited  therein,  and  hence  a  court  of  equity 
should  not  set  aside,  for  failure  of  service,  a 
judgment  founded  thereon,  except  upon  clear 
and  convincing  proof. 

7.  A  well-known  citizen  of  Spokane,  residing 
there  with  his  wife,  left  for  New  York,  osten- 
sibly for  a  sea  voyage.  He  left  his  family  liv- 
ing in  the  Spokane  residence.  He  expected  the 
immediate  foreclosure  of  certain  mortgages  on 
his  property.  Shortly  after  he  left,  the  sum- 
monses were  served  on  him  in  the  foreclosure 
proceedings  by  leaving  copies  thereof  at  the 
house  where  the  family  resided,  in  the  manner 
jlroTided  by  Ballingers  Ann.  Codes  &  St  i 
4875,  subd.  12,  providing  for  service  by  leaving 
a  copy  at  the  honse  of  defendant's  nsual  abode. 
Btid,  that  a  judgment  based  upon  such  service 
should  not  be  set  aside  merely  upon  proof  of 
defendant's  statements  to  his  wife  and  Intimate 
friends  that  he  was  leaving  with  the  intention 
of  locating  elsewhere,  since  one  may  be  out  of 
the  state  and  still  have  his  usual  place  of  abode 
therein,  and  a  plaintiff,  being  bound  to  give 
personal  service  when  poHsibTe,  can  only  be 
guided  by  outward  appearances. 

8.  It  was  proved  that  the  fixed  and  perma- 
nent abode  of  the  defendant  to  certain  fore- 
closure suits  was  in  Spokane  shortly  before  they 
were  commenced,  that  he  left  home  for  a  sea 
voyage,  and  that  it  was  not  until  after  the  al- 
leged service  of  the  summons  during  his  ab- 
sence that  he  determined  to  locate  in  New 
York.  Held,  that  under  the  presumption  that 
a  permanent  abode  once  acquired  continues  un- 
til shown  to  have  been  changed  by  the  acqui- 
sition of  another,  his  place  of  usual  abode  was 
in  Spokane  at  the  time  of  the  service  of  the 
summons,  and  hence  a  judgment  aud  decree 
based  on  such  service  would  nut  be  disturbed 
under  a  direct  attack. 

9.  In  the  case  of  a  married  man,  the  house 
of  his  usual  abode  for  the  purpose  of  the  serv- 
ice of  summons  is  the  house  wherein  his  wife 
and  family  reside. 


10.  Evidence  examined,  and  Meld  to  JostU^  * 
finding  that  certain  summonses  and  complaints 
were  left  with  defendant's  wife  at  the  house  of 
his  usual  abode  for  the  purpose  of  effecting 
service  in  the  manner  provided  by  Ballinger'a- 
Ann.  Codes  &  St  I  4875,  subd.  12. 

Appeal  from  superior  court,  Spokane  coun- 
ty;   Geo.  W.  Belt,  Judge. 

Action  by  the  Northwestern  &  Pacific  Hypo- 
theek  Bank  against  Wllliam  M.  Rl^path,  a» 
administrator  de  bonis  non  with  the  wlU» 
annexed  of  the  community  estate  of  A.  M. 
and  Jennie  F.  Cannon,  deceased,  and  othera 
From  a  decree  for  plaintiff,  defendant  Wil- 
liam M.  Ridpatb  appeals.    Affirmed. 

Judson  &  Geraghty,  for  appellant.  Post, 
Avery  &  Uiggins,  for  respondent 

WHITE,  J.  This  action  was  brought  for 
the  purpose  of  quieting  title  to  certain  prop- 
erty, being  some  250  lota  in  Cannon's  addi- 
tion in  the  city  of  Spokane.  There  was  serv- 
ice of  process  upon  each  of  the  defendants, 
and  default  duly  entered  against  each  of 
them  except  William  M.  Ridpath,  as  ad- 
ministrator de  bonis  non  with  the  wills  an- 
nexed of  the  community  estate  of  Anthony 
M.  Cannon  and  Jennie  F.  Cannon,  deceased. 
Mr.  Ridpath,  as  administrator  of  the  com- 
munity estate,  filed  an  answer  herein,  and 
he  alone,  and  in  that  capacity  alone,  appeals 
from  the  decree  in  favor  of  the  plaintiff. 
He  did  not  answer  or  appeal  as  administra- 
tor of  the  estate  of  A.  M.  Cannon,  nor  aft 
administrator  of  the  estate  of  Jennie  F.  Can- 
non, nor  are  any  of  the  other  defendants 
appellants  herein. 

The  complaint  contains  the  usual  allega- 
tions in  an  action  of  this  character.  The 
answer  of  Ridpatli,  as  administrator  of  the 
community  estate  of  Iwth  Cannons,  alleges 
by  way  of  cross-complaint,  in  brief,  that 
plaintiff's  title  is  based  on  decrees  of  fore- 
closure of  tliree  several  mortgages  given  to- 
the  plaintiff  by  A.  M.  and  Jennie  F.  Cannon, 
his  wife;  that  these  actions  were  commen- 
ced after  the  death  of  Jennie  F.  Cannon,  but 
before  the  death  of  A.  M.  Cannon;  that  in 
those  actions  H.  B.  Houghton,  as  executor 
of  the  last  will  and  testament  of  thcT  said 
Jennie  F.  Cannon,  and  A.  M.  Cannon  and 
others,  were  named  as'  parties  defendant; 
that  at  the  time  of  the  commencement  or 
said  action  A.  M.  Cannon  was  residing  in 
the  city  of  New  York,  and  that  he  contin- 
uously lived  and  resided  In  said  city  from 
on  or  about  January  10,  1885,  until  April  6, 
1895,  when  he  died  there,  and  that  neither 
personal  service  of  summons  nor  service  by 
publication  was  made  upon  bim,  and  be  did 
not  appear  in  said  actions;  that  plaintiff 
knew  at  the  time  of  entering  decrees  of 
foreclosure  therein  that  A.  M.  Cannon  bad 
changed  his  place  of  residence  from  tbe- 
county  and  city  of  Spokane  to  the  city  of 
'  New  York,  and  that  no  summons  or  process 
of  any  kind  had  ever  been  served  upon  him; 
that    notwithstauding    such    knowledge,     it 
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prepared  tbe  decrees,  and  had  It  recited  and 
stated  therein  that  Cannon  was  personally 
served  trlth  process  In  Spokane  county,  and 
caused  execution  to  he  Issued,  and  the  sher- 
iff to  sell  the  said  property  thereunder,  and 
give  plaintiff  sheriff's  deeds  therefor.  It  being 
the  accepted  bidder  upon  the  sales;  that  the 
defendant  was  misled  and  deceived  by  the 
recitals  In  the  decrees,  and  did  not  know  of 
the  failure  to  serve  process  upon  Cannon  un- 
til the  commencement  of  this  action;  that 
Jennie  F.  Cannon  died  September  8,  1893; 
that  her  will  was  probated  October  10,  1893, 
and  that  H.  E).  Houghton  and  J.  W.  Blnk- 
ley  were  the  executors  named  In  said  will, 
and  duly  qualified  as  such;  that  on  Feb- 
ruary 23,  1884,  Blnkley  resigned  as  executor, 
and  his  resignation  was  accepted  by  the 
court  and  Houghton  continued  to  act  as  such 
executor  until  September  29,  1897,  when  he 
died;  that  A.  M.  Cannon  died  April  6,  1895, 
and  on  May  24,  1895,  his  will  was  admitted 
to  probate  In  Spokane  county,  and  H.  B. 
Houghton  was  duly  appointed  executor  there- 
of, qualified,  and  continued  so  to  act  until 
bis  death;  that  thereupon, Rldpath  was  ap- 
pointed administrator,  etc.;  that  the  three 
several  foreclosure  actions  were  commenced 
in  January,  1895,  and  decrees  entered  there- 
in in  March,  1895;  that  there  are  claims 
against  said  community  estate  unpaid,  and 
there  is  not  suflldent  personal  property  to 
pay  the  same.  The  prayer  of  the  answer  is 
that  the  Judgments  and  sherlflTs  deeds  afore- 
said be  canceled  and  set  aside.  It  is  not 
specifically  alleged  in  said  answer  what  right, 
title,  or  Interest  Rldpath,  as  administrator  of 
the  community  estate,  claims  to  have  in  the 
property  in  question. 

The  reply  of  plaintiff  admits  the  death  of 
Jennie  F.  Cannon,  the  probating  of  her  wlU, 
the  appointment  and  qualifications  of  the 
executors  therein,  the  resignation  of  Blnkley 
as  executor,  the  continuance  of  Houghton  as 
executor,  his  death,  the  appointment  of  Rld- 
path as  administrator,  the  death  of  A.  M. 
Cannon,  the  probating  of  his  will,  the  ap- 
pointment and  qualification  of  Houghton  as 
executor,  the  foreclosure  of  the  three  sev- 
eral mortgages  above  mentioned,  and  the 
execution  of  sheritTs  deeds  to  it;  and  denies 
each  and  every  other  allegation  in  the  an- 
swer and  cross-complaint  contained.  The 
reply  further  states  that  at  the  time  of  the 
commencement  of  said  actions  H.  B.  Hough- 
ton was  the  duly  appointed,  qualified,  and 
acting  executor  of  the  estate  of  Jennie  F. 
Cannon,  and,  with  the  knowledge,  consent, 
and  approval  of  said  A.  M.  Cannon,  was  ad- 
ministering upon  the  community  estate  of 
both  the  Cannons,  and  continued  to  so  ad- 
minister from  the  time  of  his  appointment 
until  his  death,  and  that  said  Houghton,  bt 
his  official  capacity,  and  said  Cannon,  and 
eadi  and  every  other  defendant  in  each  of 
said  foreclosure  actions,  were  duly  served 
with  summons  and  complaint  In  January, 
1S95.  and  Judgment  was  duly  and  properly 


rendered  against  each  and  all  of  them  in 
each  of  said  actions  In  March,  1895;  that  the 
taidebtedness  sued  upon  was  the  community 
indebtedness  of  both  of  said  Cannons,  and 
at  the  time  of  the  commencement  of  said 
actions,  and  at  the  time  of  taking  Judgments 
therein,  and  at  all  times  referred  to,  said 
Houghton  was  in  the  confidence  of  said  Can- 
non, knew  all  of  tbe  facts  concerning  his 
residence  and  abiding  place  and  tbe  method 
of  serving  process  In  said  actions,  the  tak- 
ing of  Judgments,  sale  of  the  property,  and 
the  various  steps  taken  by  the  plaintiff  there- 
after concerning  the  same;  that  the  plaintiff 
used  every  effort  and  the  utmost  good  faith 
in  serving  the  summons  and  complaint  in 
each  of  said  actions  on  A.  M.  Cannon,  and 
has  been  guilty  of  no  fraud,  concealment,  or 
misrepresentation  concerning  the  same;  that 
the  plaintiff  purchased  all  of  the  property 
named  in  each  of  said  mortgages  under  said 
decrees  for  the  full  amount  of  said  Judg- 
ments and  mortgages,  in  good  faith,  and  in 
the  belief  that  it  was  acquiring  perfect,  com- 
plete, and  absolute  titie  to  all  of  said  prop- 
erty, and  canceled  and  released  of  record  all 
of  said  Judgments  in  like  good  faith  and  up- 
on such  consideration,  and  immediately  took 
possession  thereof,  and  since  said  time  has 
expended  large  sums  of  money  in  Improve- 
ments thereof  and  therefor,  and  in  the  pay- 
ment of  taxes  thereon,  and  in  the  construc- 
tion of  a  street  railroad  thereto  for  the  pur- 
pose of  making  said  prope'rty  accessible  and 
making  said  lots  salable,  and  has  sold  a  large 
number  of  said  lots,  giving  warranty  deeds 
therefor,  and  the  purchasers  thereof  have 
built  residences  and  homes  and  made  valu- 
able and  lasting  improvements  thereon,— all 
of  which  has  been  done  In  perfect  good  faith 
on  the  part  of  the  plaintiff  and  its  grantees, 
and  without  objection,  disapproval,  or  notice 
of  any  claim  whatsoever  from  or  by  any  of 
the  various  executors  or  administrators  of 
the  Cannons'  estates,  or  any  of  the  heirs 
thereof,  or  devisees  or  legatees;  that  In  this 
action  all  of  the  heirs,  devisees,  and  legatees 
of  said  estates  ^lave  been  made  parties  de- 
fendant, and  summons  and  complaint  have 
been  duly  served  upon  them,  and  none  of 
them  have  appeared  in  any  manner,  although 
time  therefor  has  fully  expired,  and  claim  of 
default  has  been  entered  against  each  and 
every  of  them. 

Tbe  mortgages  referred  to  are  as  follows: 
One  dated  November  24,  1891,  from  A.  M. 
Cannon  and  Jennie  F.  Gannon,  his  wife,  to 
the  plaintiff,  amount  $50,000,  mortgaging  a 
part  of  the  property  described  in  the  com- 
plaint; one  dated  April  29,  1893,  from  A.  M. 
Cannon  and  Jennie  F.  Cannon,  his  wife,  to 
the  plaintiff)  amount  $30,000,  mortgaging  an- 
other part  of  the  property  described  in  the 
complaint;  one  dated  May  27,  1891,  from  Wil- 
liam C.  Stalnsby  and  Ralph  L.  Clarke  and 
wife  to  the  plaintiff,  amount  $50,000.  mort- 
gaging the  remainder  of  the  property  describ- 
ed in  the  complaint  Stalnsby  ^a^  Clarke 
igitized  by  VjOOV  It 
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deeded  the  property  described  In  the  mort- 
gage to  A.  M.  Cannon  May  27,  1881,  and 
Cannon  therein  assumed  the  said  mortgage. 
The  plaintiff  commenced  three  several  actions 
to  foreclose  these  mortgages  in  January, 
1S05.  It  is  admitted  by  the  defendant  that 
the  plaintiff  loaned  the  amount  of  money 
mentioned  In  these  mortgages,  and  that  said 
mortgages  were  valid.  Simimons  and  com- 
plaint were  served  on  Houghton  and  Cannon 
in  these  three  several  cases  as  follows:  In 
one  case  on  January  10,  1895,  in  one  case  on 
January  12,  1895,  In  the  other  on  January 
23,  1895.  The  decrees  in  these  several  cases 
were  all  signed  and  filed  on  difFerent  days 
In  the  month  of  March,  1895.  E^xecutions 
were  Issued  thereon,  placed  in  the  hands  of 
the  sheriff,  notice  given  as  required  by  law, 
and  sales  made  thereunder  by  the  sheriff  to 
the  plaintiff  for  the  full  amount  of  the  mort- 
gage and  Judgment  In  each  case,  and  the 
judgments  satisfied  of  record.  Said  sales 
took  place  In  May,  1895,  and  were  thereafter, 
and  in  June,  1805,  duly  confirmed  by  order 
of  the  court,  and  thereafter,  and  In  June, 
1696,  sheriff's  deeds  in  each  case  were  given 
to  the  plaintiff,  no  redemption  having  been 
made.  The  plaintiff  took  possession  of  all  of 
the  property  in  question  immediately  upon 
said  sales  being  made  In  May,  1895,  and  has 
remained  in  possession  thereof  ever  since, 
and  has  paid  the  general  taxes  assessed 
against  the  same  for  the  year  1893  and  each 
subsequent  year, '  amounting  all  told  to  the 
sum  of  $25,801.80;  has  paid  special  Im- 
provement taxes  for  grading  streets  and  side- 
walliing  during  these  years  various  sums 
amounting  to  $8,231.66;  has  paid  for  ex- 
tending city  water  mains  Into  the  property  in 
question  the  anm  of  96,393.73;  has  complet- 
ed and  paid  for  a  street  railroad  running  from 
the  center  of  the  city  into  the  heart  of  the 
property  in  question,  so  as  to  make  the  lots 
therein  valuable,  the  sum  of  $21,933.25;  has 
sold  a  part  of  the  property  to  various  indi- 
viduals, who  have  built  residences  and  homes 
thereon,  and  expended  In  such  Improvements 
the  sum  of  $86,G00.  All  of  the  parties  hav- 
ing the  remotest  interest  In  said  property  as 
heirs,  devisees,  or  otherwise  were  made  par- 
ties defendant  and  served  with  process  in 
each  of  said  foreclosare  actions.  All  of  the 
parties  who  would  now  have  any  Interest  in 
and  to  said  property  as  heirs,  devisees,  or 
otherwise,  if  these  mortgages  had  not  been 
foreclosed,  were  made  parties  defendant  in 
this  action,  each  and  all  of  them  were  served 
with  summons  and  complaint  therein,  each 
and  all  of  them  are  in  default  and  Judgment 
has  been  entered  against  them,  and  none  of 
them  have  appealed  from  said  Judgment,  ex- 
cept lUdpatb,  who  did  so  solely  in  the  ca- 
pacity of  administrator  of  the  community  es- 
tate. Ridpath  does  not  allege  or  attempt  to 
prove  that  the  three  several  decrees  were  not 
in  fact  correct  in  every  particular,  or  that, 
if  they  were  set  aside,  he  would  have  any  de- 
fense whatsoever  to  the  claims;   nor  does  he 


allege  or  attempt  to  prove  that  be  has  evei 
offered  to  pay  the  mortgage  Indebtedness,  or 
any  part  thereof,  or  has  ever  offered  to  re- 
deem, nor  does  be  in  Us  cross-complaint  of- 
fer to  do  any  of  these  things,  or  offer  any- 
thing else  of  an  equitable  character.  On  the 
other  hand,  the  evidence  shows  facts  that,  as 
a  matter  of  law,  as  held  by  this  court,  would 
make  the  mortgages  barred  by  the  statute  of 
limitations  if  the  sheriff's  deeds  and  decrees 
of  foreclosure  were  set  aside.  The  evidence 
also  shows  the  utmost  fairness  and  good  faith 
on  the  part  of  the  plaintiff  at  all  times  in 
this  matter,  and  there  is  no  fact  save  the  tes- 
timony of  Eleanor  B.  Cannon  from  which  any 
other  inference  can  be  drawn. 

The  court  below,  in  its  findings  of  fact, 
found  that  the  property  in  question,  at  the 
time  of  the  death  of  Jennie  F.  Cannon,  was 
the  community  property  of  both  Cannons, 
subject  to  the  three  several  mortgages  given 
to  and  held  by  the  plaintiff;  that  due  serv- 
ice of  summons  and  complaint  in  the  foreclo- 
sure action  was  made  In  the  manner  provid- 
ed by  law  upon  each  and  every  one  of  the 
defendants  therein,  and  decrees  of  foreclo- 
sure were  rendered  in  each  of  said  actions, 
and  filed  in  March,  1885,  In  the  usual  form, 
and  also  the  other  facts  concerning  the  fore- 
closure actions  set  up  in  the  reply;  that  at 
the  time  of  the  commencement  of  said  action 
said  Houghton  was  in  possession  of  all  the 
community  property  of  said  Cannon,  includ- 
ing the  property  In  question  in  this  action, 
and  was  managing,  controlling,  and  adminis- 
tering In  all  respects  upon  the  same,  with  the 
knowledge,  consent,  and  approval  of  said  A. 
M.  Cannon,  and  under  orders  of  the  superior 
court  of  Spokane  county,  and  had  legal  tiUe 
in  his  said  official  capacity  to  the  property  in 
question;  that  it  was  not  contended  by  the 
defendant  Ridpath  upon  the  trial  that  the 
plaintiff's  mortgages  were  not,  in  fact,  valid 
liens  upon  the  property  therein  described  for 
the  amount  of  Indebtedness  set  forth  In  the 
complaint  and  decrees  of  foreclosure,  nor 
that  he  or  Cannon  or  any  one  else  had  any  de- 
fense to  the  three  foreclosure  actions;  that 
the  only  contention  made  by  Ridpath  in  this 
case  is  that  A.  M.  Cannon  was  not  served 
with  summons  and  complaint  in  fact,  as  re- 
cited in  said  decrees  of  foreclostu'e;  that 
plaintiff  knew  at  the  time  of  taking  said  de- 
crees that  such  service  was  not  made,  but 
that  the  proof  in  this  case  establishes  that 
such  service  was  in  fact  made  upon  A.  M. 
Cannon,  and  that  the  plaintiff  used  every  ef- 
fort and  the  utmost  good  faith  in  the  mat- 
ter, and  has  been  guilty  of  no  fraud,  conceal- 
ment, or  misrepresentation  whatsoever;  that 
the  plaintiff  purchased  all  of  the  property  up- 
on the  sales  for  the  full  amount  of  said 
Judgments  in  good  faith,  canceled  and  re- 
leased of  record  said  Judgments,  took  posses- 
sion of  said  property,  and  has  expended  large 
sums  of  money  in  valuable  Improvements 
thereon  and  therefor,  and  in  the  payment  of 
taxes  thereon,  and  for  the  construction  of  a 
Digitized  by  LjOOQ  IC 
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(treet  railroad  tbereon  for  the  purpose  of 
maklDg  Bald  property  valuable  aud  accessi- 
ble, to  the  amount  of  $ti2,3l}0,  and  has  sold 
to  turd  parties  78  of  said  lots,  giving  war- 
ranty deeds  therefor,  and  the  said  purchasers 
have  built  residences  aud  homes  thereon 
of  the  value  of  $8C,000;  that  all  of  the  same 
has  been  done  during  the  period  of  five  years 
before  the  commencement  of  this  action.  In 
absolute  good  faith  on  the  part  of  the 
plaintiff,  without  objection,  disapproval,  or 
notice  of  any  claim  whatsoever  from  any  of 
the  various  executors  and  administrators 
aforesaid,  or  any  of  the  heirs,  devisees,  or 
legatees  of  either  of  the  Cannons;  that  in 
this  action  all  of  the  devisees,  legatees,  and 
bein  of  the  estates  of  both  Cannons  have 
been  made  parties  defendant,  and  summons 
and  complaint  have  been  duly  served  upon 
them,  and  none  of  them  have  appeared  in  any 
manner,  or  objected  to  the  plaintiff  obtaining 
the  decree  asked  for  herein;  that  the  defend- 
ant Rldpath  has  not  offered  in  this  case,  or 
before  the  commencement  thereof,  to  pay  the 
indebtedness  referred  to  In  said  three  mort- 
gages, or  any  part  thereof,  or  made  any  oth- 
er offer  tending  towards  the  liquidation  there- 
of, and  that  no  payments  have  been  made 
thereon  by  said  Cannons,  or  any  of  the  said 
administrators  and  executors,  since  the  death 
of  Jennie  F.  Cannon,  in  September,  1893; 
that  the  plamtlff  is  the  owner  in  fee  simple 
absolute  of  all  of  the  property  described  in 
the  complaint,  and  none  of  the  defendants 
have  any  estate,  right,  title,  or  interest  what- 
soever, either  at  law  or  in  equity,  to  any  part 
thereof. 

A  cross-complaint  Is  in  the  nature  of  an 
original  action.  Powell  v.  Nolan  (Wash.)  67 
Pac  712.  When  the  defendant  flies  a  cross- 
complaint,  and  seelcs  afSrmative  relief,  he 
becomes  the  plaintiff,  and  the  plaintiff  in  the 
original  action  becomes  the  defendant  in  the 
ctoes-com plaint  Pomeroy,  Rem.  &  Rem. 
Bights.  {  808.  Under  the  authority  of  Chrls- 
toffeison  V.  Pfennig,  16  Wash.  491,  48  Pac. 
261,  and  Krutz  v.  Isaacs,  25  Wash.  566,  66 
Pac.  141,  we  think  the  cross-complaint  is  a 
direct  attack  upon  the  judgment  We  as- 
mme  that  A.  M.  Cannon  was  a  necessary 
party  defendant  in  the  foreclosure  action, 
and  ftirther  we  assume  that  the  defendant 
Ridpath  has  an  interest  legal  or  equitable. 
In  the  subject-matter  of  this  controversy,  as 
he  was  made  a  party  defendant  by  the  re- 
ipondeot  on  the  theory  that  he  had  an  In- 
terest The  evidence,  however,  does  not  con- 
vince OS  that  the  finding  of  the  court  In  the 
foreclosure  cases  and  in  this  case  that  Can- 
non was  in  fact  duly  served  with  process  In 
the  foreclosure  cases  was  wrong.  We  think 
there  was  proof  of  service  in  each  of  the  fore- 
doBure  proceedings.  The  three  suits  were 
nnmbered  as  follows,  9,001,  9,012,  and  9,048, 
and  we  shall  refer  to  them  hereafter  by  such 
nmnbers.  Instead  of  by  their  titles.  There 
are  a  number  of  persons  and  corporations 
named  fai  each  action  as  defendants,  includ- 


ing A.  M.  Cannon.  In  9,001  the  afBdavit  of 
service,  omitting  title  and  tlie  names  and 
service  on  the  defendants  other  than  A.  M. 
Cannon,  is  as  follows: 

"State  of  Washington,  County  of  Spokane 
— ss.:  O.  R.  McDonald,  being  duly  sworn, 
deposes  and  says  that  he  served  the  annexed 
summons  and  complaint  in  the  above-enti- 
tled action  on  the  defendants  *  *  *  A,. 
M.  Cannon,  •  •  •  at  the  city  of  Spokane, 
in  Spokane  county,  state  of  Washington,  on 
the  10th  of  January,  1895.  •  •  •  That  he 
effected  such  service  on  the  defendant  A.  M. 
Cannon  at  the  house  of  his  usual  abode  in 
the  city  of  Spokane  aforesaid,  and  on  the 
day  above  stated,  by  then  and  there  deliver- 
ing to  and  leaving  with  one  Eleanor  B.  Can- 
non, the  wife  of  said  A.  M.  Cannon,  she  be- 
ing a  person  of  suitable  age  and  discretion, 
then  resident  in  said  house,  a  copy  of  said 
summons  and  a  copy  of  said  complaint. 
•  •  •  That  all  of  the  copies  above  refer- 
red to  were  duly  certified  by  Blnkley  &  Tay- 
lor, attorneys  for  the  plaintiff  in  the  above- 
entitled  action,  to  be  true  and  correct  copies 
of  the  original  'summons  and  complaint,  re- 
spectively. In  said  action.  And  deponent  fur- 
ther says  that  at  the  time  of  making  such 
service  as  aforesaid  he  was  over  the  age  of 
twenty-one  years,  and  was  not  at  such  time, 
and  is  not  now,  a  party  to  said  action,  and 
that  he  is  now  and  was  at  the  time  of  mak- 
ing such  service  competent  to  be  a  witness  in 
said  action.    O.  R.  McDonald. 

"Subscribed  and  sworn  to  before  me  this 
17th  of  January,  1805.  J.  W.  Wheatley,  No- 
tary Public,  Residing  at  Spokane,  Wash." 

The  affidavit  of  service  of  O.  R.  McDonald 
in.  9,012  is  substantially  the  same  as  that  in 
9,001,  except  the  service  was  on  the  12th  of 
January,  1895.  The  affidavit  of  service  of  O. 
R.  McDonald  in  9,046  is  substantially  the 
same  as  in  9,001  and  9,012,  except  the  serv- 
ice was  on  the  23d  of  January,  1895,  and  ex- 
cept the  manner  of  such  service  on  A.  M. 
Cannon  is  alleged  as  follows:  "That  he  ef- 
fected such  service  on  the  defendant  John  R. 
Allen  at  the  house  of  his  usual  abode  in  the 
city  of  Spokane  aforesaid,  and  on  the  day 
aforesaid,  by  then  and  there  dellverhig  to  and 
leaving  with  one  Katberlne  Allen,  the  wife 
of  said  John  R.  Allen,  she  being  a  person  of 
suitable  age  and  discretion,  then  resident  in 
said  house,  a  copy  of  said  summons  and  a 
copy  of  said  complaint,  said  copies  being  cer- 
tified by  Blnkley  &  Taylor,  aforesaid,  to  be 
such  copies.  That  he  effected  such  service  on 
the  defendant  A.  M.  Cannon  at  the  house  of 
bis  usual  abode  in  the  city  of  Spokane  afore- 
said, and  on  the  day  aforesaid,  by  then  and 
there  delivering  to  and  leaving  with  one 
Eleanor  B.  Cannon,  the  wife  of  said  A.  M. 
Cannon,  she  being  a  person  of  suitable  age 
and  discretion,  then  resident  in  said  house." 
The  words  "a  copy  of  said  summons  and  a 
copy  of  said  complaint,  said  copies  being  cer- 
tified by  Blnkley  &  Taylor,  aforesaid,  to  be 
such  copies,"  are  omitted  from  the  condud- 
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Ing  part  of  the  paragraph  In  which  he  states 
the  manner  in  which  service  was  effected  on 
Eleanor  B.  Cannon  for  A.  M.  Cannon.  At 
the  beginning  of  the  aflBdavlt,  however,  It  is 
stated,  Juat  as  In  0,001  and  9,012,  that  "he 
served  the  annexed  snmmons  and  the  com- 
plaint in  the  above-entitled  action  on  the  de- 
fendants •  •  •  A.  M.  Cannon,  ♦  •  • 
on  the  23d  day  of  January,  1895,  all  in  the 
city  of  Spokane,  state  of  Washlngrton."  In 
addition  to  the  return  of  service  by  O.  R.  Mc- 
Donald, there  is  attached  to  the  summons  In 
«,001  the  following: 

"State  of  Washington,  County  of  Spokane 

—88.:    I,   ,   sheriff   of  Spokane  county, 

state  of  Washington,  do  hereby  certify  that 
I  have  used  due  diligence  to  make  personal 
service  of  the  within  summons  and  the  com- 
plaint In  this  action  on  the  defendants 
*  •  •  A.  M.  Cannon,  •  •  •  according 
to  law,  but  have  been  unable  to  do  so  for  the 
reason  that  none  of  said  above-named  de- 
fendants can  be  found  in  my  county;  and 
from  the  best  information  I  can  obtain  I 
team  that  said  *  *  *  A.  M.  Cannon  Is  at 
present  residing  in  the  city  of  New  York  and 
state  of  New  York.  •  •  •  Wherefore  I 
return  all  of  said  above-named  defendants 
not  found.  Dated  this  11th  day  of  January, 
A.  D.  1895.  F.  K.  Pugb,  Sheriff  of  Spokane 
County,  Wash." 

This  summons,  with  the  return  attached, 
was  filed  March  29,  1895.  The  same  return, 
certified  by  the  sheriff  In  place  of  his  dep- 
uty, and  dated  the  12th  of  January,  1895,  and 
filed  March  25,  1895,  Is  made  in  9,012.  In 
9,046  there  is  no  return  by  the  sheriff  as  to 
A.  M.  Cannon.  There  Is  a  return  by  the 
sheriff  as  to  two  "other  defendants  that  they 
were  not  to  be  found,  and  stating  their  place 
of  residence  as  in  Missoula,  Mont,  and  San 
Francisco,  Cal.,  respectively.  The  decree  In 
9,001  recites  that  the  cause  came  on  for  trial 
on  the  27th  of  March,  1805,  and  further  re- 
'Cltes:  "And  the  court  having  heard  all  the 
evidence  and  proofA  produced  herein,  and  duly 
considered  the  same,  and  the  pleadings  and 
all  other  papers  in  the  cause,  and  being  folly 
advised  In  the  premises,  and  it  appearing 
therefrom  to  the  satisfaction  of  the  court  that 
«ach  and  ail  of  the  defendants  above  named 
have  been  duly  summoned  to  appear  and  an- 
swer unto  plalntlfTs  complaint  herein,"  etc. 
The  decree  in  9,012  recites  that  the  cause 
<:ame  on  for  trial  on  the  23d  of  March,  1895. 
and  further  recites:  "That  the  defendants  A. 
M.  Cannon  •  •  •  were  each  and  all  reg- 
ularly and  personally  served  with  summons 
and  the  complaint  in  this  action  within  the 
county  of  Spokane,  state  of  Washington,  more 
than  twenty-one  days  prior  hereto,"  etc. 
The  decree  in  9,046  recites  that  the  cause 
came  on  for  trial  on  the  30th  of  March,  1895, 
and  further  recites:  "And  the  court  having 
heard  all  the  evidence  and  proofs  produced 
herein,  and  duly  considered  the  same,  and 
the  pleadings  and  all  other  papers  in  the 
cause,  and  being  fully  advised  in  the  prem- 


ises, and  it  appearing  therefrom  to  the  sati» 
faction  of  the  court  that  each  and  every  of 
the  alwve-named  defendants  have  been  duly 
summoned  to  appear  and  answer  unto  plain- 
tltTs  complaint  herein,  but  have  each  and  all 
wholly  failed  to  in  any  way  appear,  although 
the  time  allowed  by  law  for  them  to  so  ap- 
pear and  defend  this  action  has  long  since  ex- 
pired, and  that  the  default  of  said  defend- 
ants in  the  premises,  and  each  of  them,  has 
been  duly  and  regularly  entered  according  to 
law." 

The  act  relative  to  the  commencement  of 
civil  actions  In  force  at  the  time  the  foreclo- 
sure suits  were  brought  provides: 

"Sec.  6.  A  copy  of  the  complaint  must  be 
served  upon  the  defendant  with  the  sum- 
mons unless  the  complaint  Itself  be  filed  bx 
the  office  of  the  clerk  of  the  superior  court  of 
the  county  in  which  the  action  Is  commenced 
within  five  days  after  service  of  such  sum- 
mons, in  which  case  the  service  of  the  copy 
may  be  omitted;  but  the  summons  in  such 
case  must  notify  the  defendant  that  the  com- 
plaint will  be  filed  with  the  clerk  of  said 
court.    •    •    • 

"Sec.  6.  In  all  cases,  except  when  service  Is 
made  by  publication,  as  herelnafto:  provided, 
the  summons  shall  be  served  by  the  sheriff 
of  the  county  wherein  the  service  is  made  or 
by  his  deputy,  or  by  any  person  over  twenty- 
one  years  of  age,  who  Is  competent  to  be  a 
witness  in  the  action,  other  than  the  plaintiff. 

"Sec.  7.  The  summons  shall  be  served  by 
delivering     a     copy     thereof,     as     follows: 

*  *  *  (12)  In  all  other  cases,  to  the  de- 
fendant personally,  or  by  leaving  a  copy  of 
the  summons  at  the  house  of  his  usual  abode 
with  some  person  of  suitable  age  and  discre- 
tion then  resident  therein.  Service  made  In 
the  modes  provided  In  this  section  shall  be 
taken  and  held  to  be  personal  service." 

"Sec.  9.  When  the  defendant  cannot  be 
found  within  the  state,  of  which  the  return  of 
the  sheriff  of  the  county  in  which  the  action 
Is  brought,  that  the  defendant  cannot  be 
found  in  the  connty.  Is  prima  fade  evidence, 
and  upon  the  filing  of  an  affidavit  of  tbe 
plaintiff,  his  agent  or  attorney,  with  tbe 
clerk  of  the  court,  stating  that  he  believes 
that  the  defendant  Is  not  a  resident  of  the 
state,  or  cannot  be  found  therein,  and  that 
he  has  deposited  a  copy  of  the  summons  and 
complaint  in  the  postoffice,  directed  to  tbe 
defendant  at  his  place  of  residence,  unless  it 
Is  stated  in  the  affidavit  that  such  residence 
is  not  known  to  the  affiant,  and  stating  the 
existence  of  one  of  the  cases  hereinafter 
specified,  the  service  may  be  made  by  publi- 
cation of  the  summons,  by  the  plaintiff  or  tils 
attorney   In   either   of   the   following    cases: 

•  •  •  (6)  When  the  action  Is  to  foreclose, 
satisfy,  or  redeem  from  a  mortgage,  or  to  en- 
force a  lien  of  any  kind  on  real  estate  in  the 
county  where  the  action  Is  brought,  or  satisfy 
or  redeem  from  the  same.    •    •    •" 

"Sec.  14.  Proof  of  service  shall  be  as  fol- 
lows:    (1)  If  served  by  the,8herUfar  his  iep- 
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nty,  tbe  return  of  such  sheriff  or  hia  deputy 
indorsed  upon  or  attacbed  to  tbe  summons; 
<2)  if  by  any  otber  petson,  bis  affidarit  there- 
of indorsed  upon  or  attacbed  to  tbe  sum- 
mons. *  *  *  In  case  of  service  otherwise 
than  by  publication,  tbe  return,  admission  or 
affidavit  must  state  tbe  time,  place  and  man- 
ner of  service." 

Sess.  Laws  1893,  pp.  407,  408,  410.  412; 
BalUnger's  Ann.  Codes  &  St  H  4873-^875, 
4877.  4882. 

It  will  be  seen  that  under  section  6,  supra, 
O.  R.  McDonald  was  as  competent  to  serve 
the  process  in  tbe  foreclosure  suits  as  was  the 
sberiff  of  tbe  county.  It  is  true  that  under 
sroti:->n  9,  supra,  the  return  of  tbe  sheriff  of 
tbe  county  that  tbe  defendant  could  not  be 
found  in  the  comity  is  prima  facie  sufficient 
to  warrant  tbe  filing  of  an  affidavit  upon 
wbicb  to  obtain  a  publication  of  summons. 
We  do  not  think,  however,  that  this  return 
of  the  sheriff  overthrew  tbe  affidavit  of  O.  R. 
McDonald  to  the  effect  that  service  was 
made  at  the  house  of  the  usual  abode  of  the 
defendant  Cannon,  and  that  he  had  a  usual 
abode  In  Spokane  at  tbe  time  tbe  service  was 
made.  The  return  of  tbe  sberiff  as  to  tbe 
residence  of  tbe  defendant  Cannon  is  not  con- 
clusive, not  even  prima  facie,  because  the 
statute  does  not  require  tbe  sberlfTs  return 
to  set  forth  tbe  residoice  of  tbe  defendant, 
and  ordinarily  he  could  only  know  it  from 
mere  hearsay.  It  simply  requires  him  to  re- 
turn that  the  defendant  "cannot  be  found" 
In  tbe  county.  In  otba  words,  tbe  sheriff, 
by  this  return,  says:  "I  cannot  find  tbe  de- 
fendant in  my  county.  I  cannot  find  the  de- 
fendant's usual  abode  in  my  county."  The 
law  then  presumes  that  he  has  no  abode  in 
tbe  county,  and  Is  not  in  the  county.  This  is 
not,  however,  a  conclusive  presumption,  and 
it  does  not  establish  conclusively  that  tbe  de^ 
fendant  la  not  to  be  found  in  tbe  county,  or 
tliat  be  has  not  a  bouse  of  usual  abode  in  the 
county.  If  tbe  facts  appear,  as  in  this  case, 
by  the  affidavit  of  some  one  else  authorized  to 
make  the  service,  that  he  has  a  house  of 
usual  abode  In  the  county,  or  was  personally 
served  in  the  county,  it,  in  effect,  overthrows 
tbe  presumption  arising  from  the  sheriff's  re- 
turn. We  cited  with  approval  in  Krutz  v. 
Isaacs,  25  Wash.  566,  66  Pac.  141,  tbe  case 
of  Bond  V.  Wilson,  8  Kan.  228,  12  Am.  Rep. 
468,  where  tbe  court  says:  "We  find  upon 
examination  that  the  courts  have  generally 
held  tbe  sheriff's  return  on  mesne  and  final 
process  conclusive  between  the  parties  and 
privies,  though  tbis  is  by  no  means  a  rule  of 
universal  application,  but  that  in  cases  of 
original  process  there  has  been  a  general  dls- 
poaltton  to  let  in  the  truth.  *  *  *  We 
know  of  no  statute  that  makes  a  sberiff  a 
final  and  exclusive  judge  of  where  a  man's 
residence  is,  or  what  is  tbe  age  of  a  minor, 
or  who  are  tbe  officers  of  a  corporation,  or 
where  their  place  of  business  is;  and  when 
tbe  statute  made  it  the  duty  of  the  sheriff 
to  ascertain  these  facts  it  did  not  make  his 
TO  P.— 10 


return  of  such  facts  conclusive."  In  case 
0,046  the  proof  of  service,  under  section  14, 
supra,  Is  defective,  inasmuch  as  the  affiant 
falls  to  state  bow  the  service  was  made  on 
Eleanor  B.  Cannon,  as  by  delivering  to  her  a 
copy,  etc.,  and  merely  states  the  affiant's  con- 
clusions. This  affidavit,  if  directly  attacked, 
as  to  tbe  proof  of  service,  by  motion  in  the 
original  proceedings,  would  be  insufficient 
Tbe  law  provides  how  the  service  shall  be 
made.  Sections  6,  7,  supra.  Tbe  presump- 
tion in  view  of  this  affidavit  stating,  as  it 
does,  tbe  conclusions  of  the  affiant  is  that  be 
served  it  as  the  law  provides.  The  court, 
without  requiring  an  amendment  of  this  re- 
turn, found  that  personal  service  bad  been 
made.  There  is  nothing  in  the  record  or 
affidavit  to  overcome  the  presumption  that 
such  service  was  not  made,  or  that  contradicts 
such  service.  If,  as  a  matter  of  fact  such 
service  was  made,  the  Judgment  is  not  void; 
it  is  but  liregularly  entered  for  want  of  the 
specific  proof  of  service  the  law  requires. 
Tbe  evidence  disclosed  by  the  affidavit  in 
9,046  was  that  tbe  affiant  served  tbe  sum- 
mons and  complaint.  True,  tbis  statement  is 
a  mere  conclusion,  but  the  court  accepted  it 
as  a  fact,  and  equity  will  not  interfere  with 
a  Judgment  on  account  of  such  alleged  irregu- 
larity. 2  Freem.  Judgm.  {  487.  The  person 
who  made  this  service  was  called  as  a  wit- 
ness on  tbe  trial  of  this  cause,  and  testified 
that  be  served  tbe  summons  and  complaint 
by  delivering  true  copies  thereof  to  Elean>r 
B.  Cannon  at  tbe  place  of  abode  of  A.  M. 
Cannon  in  the  Clough  house  on  Riverside  ave- 
nue hi  Spokane,  Wash.  This  testimony  sup- 
plies tbe  specific  manner  of  service,  tbe  omis- 
sion of  which  was  a  mere  oversight  in  pre- 
paring the  return. 

Tbe  next  criticism  of  tbe  appellant  is  that 
the  return  of  service  shows  that  the  summons 
was  left  "at  the  house  of  his  usual  abode 
lu  the  city  of  Spokane."  Does  tbe  addition 
of  the  words  "in  tbe  city  of  Spokane"  import 
that  he  had  another  residence?  We  do  not 
think  it  does.  This  return  means  simply 
that  tbe  summons  was  left  at  the  house  of 
his  usual  abode,  and  that  tbis  bouse  was  in 
the  city  of  Spokane.  Tbe  question  decisive 
of  this  controversy  Is,  at  the  time  of  service, 
did  A.  M.  Cannon  have  a  bouse  of  usual 
abode  In  the  city  of  Spokane,  and  was  be 
served  there?  If  be  resided  in  Spokane,  he 
resided  with  his  wife  and  family  In  tbe 
Clough  bouse  in  tbe  city  of  Spokane,  and  he 
had  no  residence  or  usual  place  of  abode  else- 
where. Tbe  service  of  process,  if  made  at 
all,  was  made  at  that  place  on  EHeanor  B. 
Cannon,  under  section  7,  Laws  1803.  We  are 
satisfied  that  tbe  place  where  the  service 
was  made  was  the  residence  and  house  of 
usual  abode  of  A.  M.  Cannon  at  the  time  tbe 
service  was  made.  The  evidence  in  tbis  ca.se 
shows  that  A.  M.  Cannon  was  not  In  the 
state  of  Washington  after  January  1,  181)0. 
When  did  he  cease  to  have  a  house  of  usual 
abode  in  Spokane?  is  one  of  the  material  in- 
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quirles.  Hie  affidavits  of  service  and  the  re- 
citals In  the  decrees  of  due  service,  based 
upon  prool  and  evidence,  and  also  the  papers 
in  the  case  as  stated  in  the  decrees,  should 
not  be  set  aside  unless  the  proof  or  falsity 
thereof  is  clear  and  convincing.  Johnson  ▼. 
Gregory,  4  Wash.  St  109,  28  Pac.  831,  31 
Am.  St  Rep.  907.  There  Is  not  a  particle  of 
evidence  in  this  case  showing  that  O.  R. 
McDonald  was  Interested  in  making  a  false 
return,  or  that  he  was  other  than  an  abso- 
lutely disinterested  person.  He  was  a  man 
60  years  of  age.  He  had  served  In  the  sher- 
IfTs  office  4  years.  He  had  been  a  deputy 
constable  for  4  years.  It  bad  been  a  part  of 
his  business  for  6  out  of  the  past  16  years  to 
serve  papers.  He  knew  Eleanor  B.  Cannon 
by  sight  There  is  a  strong  presumption  that 
the  return  correctly  stated  what  he  did  as  to 
the  service.  Ketchum  v.  White  (Iowa)  S3 
N.  W.  627. 

It  is  admitted  that  at  the  times  in  question 
A.  M.  Cannon  was  in  bad  bealtb.  P.  C. 
Goodln,  a  witness  for  appellant  testified  that 
Cannon  told  him,  in  December,  1894,  that  he 
would  Join  him  on  a  sea  voyage  for  his  health 
to  South  America.  Goodin,  who  was  a  resi- 
dent of  Spokane,  contemplated  this  trip  for 
his  own  health.  He  went  east  ahead  of  Can- 
non, about  Deceml)er  24th,  on  account  of  his 
railroad  pass  expiring  on  the  3l8t  of  the 
month.  Cannon  met  him  in  New  York  on 
January  6th  or  7th.  Cannon  stopped  at  the 
Victoria  Hotel  until  they  sailed,  somewhere 
between  the  15tb  and  25tb  of  that  month. 
Cannon  did  not  take  up  any  residence  in 
New  Tork  for  the  month  of  January,  but 
was  simply  stopping  at  the  hotel  waiting  for 
the  ship  to  sail.  Summons  in  case  9,001  was 
served  on  January  10th,  three  or  four  days 
after  Cannon  arrived  in  New  York.  In  case 
9,012  the  summons  was  served  on  January 
12tb.  In  case  9,016  the  summons  was  served 
on  January  22d.  It  Is  impossible  to  state 
with  any  certainty  whether  Cannon  was  in 
New  York  or  on  the  high  seas  when  the  sum- 
mons in  the  last  two  cases  was  served.  Can- 
non and  Goodln  got  back  from  their  sea  voy- 
age about  March  10th.  Cannon  had  come  to 
no  conclusion  on  the  subject  of  business  in 
January,  1805,  nor  in  fact  until  after  be  re- 
turned from  the  sea  voyage.  Gtoodin  says: 
"His  friends  were  Insisting  on  bis  remaining 
In  New  York,  instead  of  seeking  another  loca- 
tion outside;  alUiougb  be  did  not  mal:e  up 
bis  mind  to  do  anything  until  after  he  re- 
turned from  South  America,  when  be  decided 
to  remain  In  New  York." 

The  relations  between  Cannon  and  his  wife 
were  friendly  and  harmonious.  Eleanor  B. 
Cannon,  the  wife  be  married  after  the  death 
of  Jennie  F.  Cannon,  testitied  that  she  and 
Cannon  lived  in  the  old  Cannon  bouse  for  a 
time,  and  until  some  time  In  Deceml>er,  1894^ 
and  then  went  to  reside  in  the  Clough  house, 
on  Riverside  avenue,  which  she  rented,  and 
she  lived  there  until  after  Cannon's  death  in 
April.    1896.    Cannon    lived   there   until    be 


went  east  and  their  relations  were  perfectly 
harmonious;  and  that  when  Cannon  left  tM 
bad  In  mind  Rio  Janeiro  as  a  good  place  in 
which  to  make  money.  She  says  be  was  go- 
ing away  to  go  in  business.  "Question. 
Where?  Answer.  He  had  not  quite  decided, 
when  be  left  on  the  absolute  point  of  loca- 
tion. He  bad  two  points  in  view.  •  •  • 
Q.  What  arrangement  was  tbere  between  you 
and  Mr.  Cannon  about  his  coming  for  you  or 
about  you  following  bim?  A.  His  original 
intention  was  to  send  for  me,  and  aftenvards 
he  changed  that.  He  was  to  meet  me  in  St 
Paul,  on  account  of  the  ctiildren.  It  yraa 
tiard  to  travel  with  them." 

£.  D.  Sanders,  another  of  defendant's  wit- 
nesses, testified  that  in  January,  1895,  Can- 
non was  in  very  bad  health,  and  tliat  be 
knew  that  Cannon  was  thinking  of  taldng  a 
trip  to  South  America  for  bis  health,  and  tliat 
Goodin  was  going  with  him.  A.  R.  Cannon, 
a  brother  of  A.  M.  Cannon,  and  a  witness  tat 
respondent  testified  that  be  bad  lived  in  Spo- 
kane 17  years;  that  A.  M.  Cannon  told  bim 
before  be  left  that  be  and  Goodln  were  going 
to  take  a  sea  trip  to  South  America;  that  he 
said  that  he  was  not  going  away  to  locate, 
but  was  gohig  for  his  health;  that  he  was  not 
going  to  leave  permanentiy;  that  he  would  be 
back  in  Spokane,  and  that  he  was  going  to 
leave  bis  wife  in  Spokane;  that  be  expected 
to  come  back,  and  live  in  Spokane,  and  ex- 
pected to  live  and  die  tbere;  that  he  was 
burled  in  Spokane;  that  he  never  said  any- 
thing to  him  that  indicated  that  he  had  any 
intention  of  changing  bis  residence  or  place 
of  abode;  that  before  be  considered  the  matr 
ter  of  business  or  making  money  anywhere 
be  must  get  bis  health  back,  and  that  be  was 
taking  this  trip  for  his  health;  that  he  (the 
witness)  was  present  at  the  sale  whicb  took 
place  in  the  large  old  Cannon  house,  which 
was  the  separate  property  of  Jennie  F.  Can- 
non; that  Cannon  said  that  they  were  going 
to  keep  some  of  the  furniture;  that  be  would 
not  sell  the  silverware,  nor  the  books,  nor 
the  bookcases,  nor  some  of  the  other  furni- 
ture; that  after  Cannon  and  bis  last  wife 
(Eleanor)  had  moved  into  their  new  place  of 
residence  on  Riverside  avenue,  the  witness 
was  tbere;  that  they  were  keeping  bouse 
there;  that  be  saw  the  old  books  and  the  li- 
brary, and  the  chairs  he  was  under  the  im- 
pression were  some  from  the  old  place;  that 
Cannon  had  been  in  the  habit  of  going  to 
New  York  once  or  twice  a  year,  and  had  done 
more  or  less  business  In  New  York  of  a  bank- 
ing and  railroad  character  during  all  of  these 
yiars  that  he  had  resided  in  Spokane. 

J.  W.  Blnkley,  who  was  a  friend  of  Can- 
non, and  in  his  confidence,  and  whom  Cannon 
named  as  one  of  bis  executors,  testified  that 
at  the  time  these  foreclosure  actions  were 
commenced  Blnkley  &  Taylor  were  the  agents 
and  attorneys  of  the  plaintiff,  and  that  now 
they  have  no  interest  in  or  connection  with 
the  plaintiff;  that  he  had  a  talk  with  Can- 
non and  Houghton  about  these  mortgages 
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and  the  foreclosure  thereof  a  short  time  be- 
fore January  1,  1895;  that  they  had  given 
Cannon  and  Houghton  every  opportunity  to 
raise  the  mouey  to  pay  off  the  mortgages, 
and  that  Cannon  realized  that  It  could  not  be 
done,  and  there  was  nothing  left  but  foreclo- 
snre  proceedings,  and  that  he  bad  told  him 
that  these  actions  would  be  commenced  right 
away;  that  Cannon  never  said  anything  to 
Urn  on  the  subject  of  changing  bis  residence 
or  abode  or  domicile;  that  he  understood 
ttat  Cannon  was  talking  a  trip  for  his  health, 
and  had  no  other  suspicion  on  that  subject; 
that  no  attempt  was  made  to  deceive  or  de- 
fraod  or  mislead  any  one  In  the  service  of 
process  In  these  cases,  and  that  the  Hypo- 
tlie«k  Bank  acted  at  all  times  In  good  faith 
in  the  matter. 

J.  B.  Taylor  testified  that  neither  Cannon 
bur  any  one  else  ever  suggested  to  him  that 
Cannon  was  going  away,  or  was  thinking  of 
cbauglng  his  residence,  domicile,  or  abode; 
that  the  service  of  process  was  made  In  good 
faith,  and  without  any  Intention  to  mislead, 
deceive,  or  defraud  any  one,  and  that  the 
plaintiff  acted  In  good  faith  In  the  matter  at 
all  times. 

The  return  of  service,  either  by  a  sheriff 
or  by  a  disinterested  person  authorized  by 
law  to  make  it,  Is  prima  facie  evidence  of 
the  material  facts  recited  therein,  and  ■ 
court  of  equity  should  not  set  aside  a  Judg- 
ment except  upon  clear,  satisfactory,  and 
C(»ivincing  proof  of  lack  of  service  of  process 
by  the  person  making  it  Huntington  v. 
Croater  (Or.)  54  Fac.  208,  72  Am.  St.  Rep. 
726.  The  case  Just  cited  refers  to  the  return 
of  an  officer,  but  there  is  no  real  distinction 
between  the  return  of  an  officer  and  that  of 
a  person  authorized  to  make  the  service. 
The  sanctity  of  an  official  oath  is  no  greater 
than  the  sanctity  of  the  affidavit  of  service 
made  by  a  disinterested  person.  "The  law 
aasomes  that  every  man  must  have  a  domi- 
cile or  place  of  last  and  usual  abode  within 
the  state  or  out  of  it"  Ames  v.  Winsor,  19 
Pick.  247.  The  evidence  discloses  that  A. 
U.  Gannon  bad  been  one  of  the  most  prom- 
inent citizens  of  Spokane  from  the  very  be- 
glnnhig.  If  there  was  any  one  who  could 
have  been  said  to  have  a  residence,  domicile, 
or  abiding  pUce  In  thst  city  it  was  he.  He 
aad  his  wife  were  living  in  perfect  harmony 
in  a  house  with  their  go  -ds,  chattels,  and 
effects.  He  packed  his  trunk  in  that  house, 
and  started  away  on  January  1,  1895,  to 
meet  an  old  friend,  Mr.  Goodin,  in  the  city 
of  New  Tork,  to  book  passage  upon  a  steam- 
ship tor  a  trip  to  South  America  for  his 
liealth.  He  knew  before  he  left  that  these 
actions  would  be  commenced  at  once.  He 
bad  given  up  the  Idea  of  being  able  to  pay 
the  mortgages.  The  first  summons  was  serv- 
ed 9  days  after  he  left  Spokane,  the  second 
10  days,  and  the  third  22  days.  The  policy 
of  the  law  is  to  require  the  plaintiff  to  give 
the  defendant  tbe  best  service  possible  un- 
der the  chrcnmstances,  and  a  proper  construc- 


tion of.  tbe  whole  statute  relating  to  service 
forbids  service  by  publication  when  the  de- 
fendant Is  known  to  have  a  place  of  resi- 
dence in  the  state,  and  there  can  be  found  In 
such  place  of  residence  a  person  of  suitable 
age  and  discretion  to  whom  a  copy  of  the 
summons  can  be  personally  delivered.  A 
person  may  be  out  of  the  state  on  bnsdness 
or  pleasure,  and  still  have  his  usual  place 
of  abode  In  tbe  state,  and  service  may  be 
made  there.  Blodgett  v.  Utley,  4  Neb.  25; 
Love  V.  Cherry,  24  Iowa,  204;  Lee  v.  Mac- 
Fee  (Minn.)  47  N.  W.  309.  This  statute  pro- 
viding for  service  at  his  usual  abode  was  not 
made  exclusively  for  the  benefit  and  protec- 
tion of  defendants,  but  was  made  also  for 
the  benefit  and  protection  of  parties  who 
have  Just  claims^  so  that  residenta  of  the 
state  could  not  depart  therefrom  and  defeat 
their  creditors.  It  was  not  intended  that 
Judgments  obtained  by  creditors  when  tbe 
I  defendant  was  out  of  the  state,  leaving  a 
wife  and  family  at  his  last  residence  In  the 
state,  could  be  affected  merely  by  the  debt- 
or's expression  of  intention  to  his  wife  or 
some  Intimate  friend.  If  process  is  served 
at  such  residence  as  provided  by  subdivi- 
sion 12,  I  7,  supra,  the  defendant  being  out 
of  the  state,  a  Judgment  should  not  be  set 
aside  merely  upon  proof  of  statements  made 
by  the  debtor  to  bis  wife  or  to  Intimate 
friends,  that  he  expected  to  locate  In  busi- 
ness elsewhere,  and  not  to  return.  On  the 
contrary,  the  creditor  should  be  protected  by 
the  outward  evidences,  such  as  the  fact  that 
tbe  wife  and  the  family  of  tbe  debtor  con- 
tinued to  reside  In  bis  usual  place  of  resi- 
dence, and  that  be  bad  been  absent  from 
home  only  a  short  time;  and  the  creditor 
should  not  be  subjected  to  the  uncertain  dan- 
gers and  hazards  of  the  testimony  of  tbe 
wife  or  close  friends  of  the  debtor  as  to  his 
secret  intentions. 

We  think  the  evidence  In  this  case  shows 
that  A.  M.  Cannon  was  domiciled  in  Spo- 
kane, and  that  the  house  of  his  usual  place 
of  abode  was  where  the  service  was  made. 
This  was  his  fixed  home.  Under  the  facts 
In  this  case  the  presumption  is  that  it  re- 
mained tbe  house  of  his  usual  abode,  be- 
cause it  appears  that  he  did  not  determine 
finally  to  locate  in  New  York  until  the  return 
from  his  sea  voyage,  and  until  after  tbe  re- 
turn of  tbe  service  in  all  three  of  the  fore- 
closure suits.  An  abode  once  acquired  is 
presumed  to  continue  until  It  Is  ^bown  to 
have  been  changed  by  acquiring  another 
permanent  abode.  Where  a  change  Is  al- 
leged, tbe  burden  of  proof  rests  upon  the 
person  asserting  the  change.  Nichols  v.  U. 
S.,  21  Wall.  350,  22  L.  Ed.  584.  In  the  case 
of  a  married  man  tbe  bouse  of  bis  usual 
abode  is  the  house  wherein  his  wife  and 
family  reside.  In  Powell  v.  Nolan  (AVash.) 
67  Pac.  712,  we  said:  "But  we  do  not  un- 
derstand the  rule  as  to  presumptions  In  a 
direct  attack  upon  the  Judgment  to  go  so 

far  as  to  hold  that  facts  may  not 
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from  otber  facts  appearing  in  the  record. 
The  service  in  this  case  sliows  that  Susie  A. 
Nolan  was  in  the  city  of  Spoliane  at  the  time 
of  tbe  service  at  the  nsnal  place  of  residence 
of  James  Nolan,  that  she  was  the  wife  of 
James  Nolan,  and  that  she  was  served  at 
tbe  residence  of  James  Nolan.  From  these 
facts  it  is  right  to  presume  that  ahe  resided 
with  her  husband  In  bis  place  of  residence, 
for  the  law  presumes  that  the  wife's  domi- 
cile and  place  of  residence  are  the  same  as 
the  husband's;  and  It  may  be  further  pre- 
sumed that  the  residence  of  the  husband  was 
tbe  house  of  bis  usual  abode."  See,  also, 
Trust  Co.  V.  Norris  (Minn.)  63  N,  W.  684; 
Bank  y.  Gardner  (Pa.)  33  Atl.  188;  Du  Val 
V.  Johnson,  39  Ark.  182. 

We  next  inquire,  is  tbe  return  of  O.  R. 
McDonald  as  to  service  on  Eleanor  B.  Can- 
non for  A.  M.  Cannon  false?  Bleanor  B. 
Cannon  testified  that  no  papers,  summons, 
or  complaint  in  the  three  foreclosure  actions 
were  served  upon  her.  She  further  testified 
that  between  the  8th  of  January  and  tbe 
23d  of  January,  1895,  she  was  in  Helena, 
Mont,  and  that  she  returned  to  Spokane 
about  the  5tb  or  6th  of  February,  1895;  that 
she  tried  to  refresh  her  recollection  from  pa- 
pers so  as  to  locate  tbe  time  she  was  in 
Helena;  that  she  went  to  Helena  to  see  her 
mother  and  sister;  that  she  fixed  the  date 
partially  from  some  checks  she  gave  while 
in  Helena;  that  she  went  to  make  a  loan 
from  a  friend  for  Mr.  Cannon;  that  she  did 
not  take  her  children  with  her,  but  left  them 
with  a  nurse  in  tbe  Clougb  bouse,  on  River- 
side avenue,  where  sbe  was  living  when  Mr. 
Cannon  left  to  go  to  New  Tork;  that  the 
oldest  of  the  three  children  was  10  years  old 
at  tbe  time;  that  they  were  her  children  by 
a  former  marriage.  We  do  not  think  that 
this  evidence  in  itself  is  convincing  enough 
to  overthrow  the  return  of  O.  R.  McDonald. 
We  think  Eleanor  B.  Cannon  was  mistaken 
«8  to  tbe  time  sbe  was  In  Helena,  and  that 
■bBT  memory  was  defective  as  to  the  service. 
Her  mother,  her  sister,  tbe  friend  sbe  In- 
tended to  borrow  money  from,  tbe  nurse 
she  left  with  tbe  children,  or  some  one 
whom  sbe  met  while  away,  should  have  been 
«aUed  by  appellants  to  substantiate  her  state- 
ments. The  checks,  even,  with  which  she 
refreshed  her  memory,  were  not  produced  on 
the  trial.  There  was  not  a  scintilla  of  evl- 
■dence  of  any  collusion  between  O.  R.  Mc- 
Donald and  the  plaintiff  In  the  foreclosure 
«ults,  or  its  agents  or  attorneys,  by  which 
McDonald  was  Induced  to  make  a  false  re- 
turn. The  return  was  sworn  to  a  few  days 
after  the  service  wa3  made.  The  matter 
was  fresh  in  tbe  mind  of  McDonald.  Be- 
sides, he  was  called  as  a  witness,  and  cross- 
esamlned  at  length.  His  testimony  appears 
to  be  fair  and  impartial.  He  testifies  to  the 
service  of  copies  of  the  summons  and  com- 
plaint in  all  three  actions  on  Eleanor  B. 
^auuon,  at  the  Clougb  house,  on  Riverside 


avenue,  Spokane,  at  the  time  mentioned  in 
his  retwn. 

The  Judgment  of  tbe  court  below  la  af- 
firmed. 

REAVIS,  C.  J.,  and  ANDERS.  HADLET. 
MOUNT,  and  DUNBAR,  JJ.,  concur.  FUL- 
LERTON,  J,,  concurs  in  tbe  result 


THUNBORG  v.  CITY  OF  PUEBLO. 

(Conrt  of  Appeals  of  Colorado.    Sept  8,  1902.) 

IfUmClPAL  CORPORATIONS— OBSTRUCTION  IN 
STREBT— NEGLIGKNCB-CONTRIBUTORT  NEQ- 
LIGBNCE— INSTRUCTIONS. 

1.  Where  a  fire  ping,  though  lawful  and  nec- 
essary in  the  place  it  occupied  in  the  public 
street,  was  concealed  from  view  by  vegetation, 
and  teas  so  close  to  the  beaten  roadway  Uiat  a 
vehicle  passing  at  that  point  could  be  avoided 
only  by  turning  toward  it  the  city  with  knowl- 
edge of  the  couditioDS,  which  rendered  it  dan- 
gerous to  travelers,  was  guilty  of  negligence. 

2.  In  an  action  against  a  city  for  injuries 
sustained  by  colliding  with  a  nre  plug  con- 
cealed by  vegetation  in  tbe  street  it  was  error 
to  charge  that,  if  plaintiff  was  traveling  at  a 
rapid  and  furious  rate  of  speed,  and  tbe  injury 
would  not  have  occurred  bad  he  been  driving 
at  an  ordinary  and  prudent  rate  of  speed,  it 
was  Immaterial  whetber  his  so  traveling  was 
intentional,  or  the  result  of  his  inability  to  re- 
strain his  borse. 

E^or  to  district  court,  Pueblo  county. 

Action  by  C.  A.  Thunborg  against  the  city 
of  Pueblo.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

M.  J.  Oalllgan,  for  plaintiff  in  error.  G«a 
W.  Collins,  for  defendant  in  error. 

THOMSON.  J.  C.  A.  Tbunborg  brought 
this  action  agahist  tbe  city  of  Pueblo  to  re- 
cover damages  for  injuries  sustained  by  him 
on  Jime  24,  1898,  by  coming  bito  collision 
with  a  hydrant  or  fire  ping  bidden  by  weeds 
and  sagebrush,  while  driving  along  Court 
street  a  public  street  of  tbe  city,  in  the  even- 
ing. The  complaint  charged  negligence 
against  tbe  city  In  suffering  a  growth  of 
weeds  and  brush  to  conceal  tbe  fire  plug,  and 
alleged  want  of  knowledge  in  tbe  plaintiff  of 
its  existence.  Tbe  answer  denied  negligence 
on  tb<  part  of  the  city,  and  alleged  tbat  the 
street  was  but  little  used,  and  tbat  tbe  plabi- 
tiff  was  guilty  of  cdbtrlbutory  negligence  bi 
driving  at  a  furious  and  unlawful  rate  of 
speed.  Tbe  defendant  had  Judgment,  and  the 
plaintiff  appealed. 

Tbe  following  facts  appeared  from  the  evi- 
dence: The  street  was  a  public  and  mnch-tiBed 
thoroughfare.  Tbe  fire  plug  was  but  a  few 
inches  from  the  beaten  roadway,  which  devi- 
ated towards  it  to  avoid  a  puddle  of  mud. 
and  was  concealed  by  a  thick  growth  of 
weeds  and  sagebnigh.  The  same  conditions 
bad  existed  there  for  at  least  three  years  pre- 
vious to  the  accident,  the  weeds  being  renew- 
ed every  spring,  and  tbe  sagebrush  remaining 
constantly.  The  injuries  received  by  the 
plaintiff  were  severe  and  permanent     It  was 
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dark,  or  nearly  dark,  when  the  accident  oc- 
cnrred.  The  plaintiff  testified  that  on  the 
evening  of  the  accident  he  was  returning  to 
bis  home  In  a  cart;  that  when  nearly  opposite 
the  fire  plug,  which  he  bad  never  seen,  and 
the  existence  of  which  be  did  not  suspect,  he 
saw  another  vehicle  approaching  him  ia  the 
roadway,  which  he  could  not  pass  except  by 
entering  the  weeds  and  brush;  that,  to  avoid 
a  collision,  he  turned  to  the  right  into  the 
weeds  and  brush,  struck  the  fire  plug,  and 
was  thrown  to  the  ground;  and  that  when  ap- 
proaching the  place  where  the  fire  plug  was 
located  his  horse  was  going  at  an  ordinary 
trot.  It  was  testified  that  in  the  previous 
smnmer  another  person,  meeting  a  team  in 
the  same  locality,  turned  into  the  weeds  and 
brasb  to  avoid  It,  struck  the  Are  plug,  and 
broke  bis  bnggy;  and  that  at  still  another 
time,  at  the  same  place,  there  was  a  narrow 
escape  from  the  same  kind  of  accident  Mr. 
E!.  Settles,  the  man  in  the  boggy  which  .the 
jdalntifT  turned  out  of  the  road  to  avoid,  stated 
that  he  heard  the  rattle  of  the  plaintiff's  cart; 
that  It  seemed  to  him,  from  the  great  noise 
the  cart  was  making,  that  some  one  was  driv- 
ing very  fast,  or  that  the  horse  was  running 
away;  that  it  was  nearly  dark,  and  he  could 
not  see  whether  the  horse  was  trotting  or  lop- 
ing; that,  when  almost  opposite  to  tilm,  the 
plaintiff  left  the  road  and  struck  the  fire  plug; 
and  that  Le  went  to  the  plaintiff,  and  asked 
him  why  tie  was  driving  so  fast,  and  the  tdain- 
tlff  answered  that  be  was  driving  a  new  horse, 
and  could  not  bold. him.  Witness  also  stated 
that  the  plaintiff  was  very  much  stunned  by 
the  fall.  Two  members  of  the  police  force  of 
the  dty,  who  took  the  plahitlff  to  the  hos- 
pital, said  he  told  them  that  bis  horse  was 
running  away  at  the  time  of  the  accident. 
They  also  suid  he  was  suffering  frightful  pain. 
In  rebuttal  it  was  shown  that,  owing  to  the 
play  of  the  spokes  in  the  hubs,  the  plaintiff's 
cart,  which  was  very  old,  was  extremely 
noi^. 

The  flre  ping  was  lawful  and  necessary  in 
the  place  it  occupied,  yet,  by  reason  of  its  be- 
ing concealed  from  view,  it  became  a  menace 
to  the  safety  of  travelers.  It  appears  that  It 
was  very  dose  to  the  edge  of  the  beaten  road- 
way, and  ttiat  a  vehicle  passing  at  ttiat  point 
conld  be  avoided  only  by  taming  towards  It; 
and  this  one  having  no  reason  to  suspect  ttiat 
be  would  encounter  anything  more  danger- 
ous than  weeds  or  sagebrush  would  not  hesi- 
tate to  do.  The  plaintiff,  being  lawfully  on 
the  street,  for  the  purpose,  as  he  supposed, 
of  jnreventing  a  collision,  turned  his  horse 
into  the  harmless  appearing  growth  of  vege- 
tation, with  tlie  result  that  he  suffered  per- 
manent injury.  That  the  city  had  actual 
or  implied  knowledge  of  the  existence  of 
the  conditions  which  rendered  its  flre  plug 
dangerous  to  travelers  is  not  disputed,  and 
we  tliink  its  negligence  was  established  be- 
yond question.  If,  however,  as  to  the  ques- 
tion of  the  city's  negligence,  it  could  be  said 
that  the  evidence  left  room  for  a  difference 


of  opinion,  the  court's  third  instructloDr 
which  was  given  by  consent,  contained  a 
fair  statement  of  the  law;  and,  in  so  far  as 
other  instructions  were  inconsistent  with  it, 
they  were  erroneous.  But  while,  respecting 
the  duty  and  responsibility  of  the  city  In  re- 
lation to  the  cause  of  the  accident,  the  court 
correctly  declared  the  law,  on  the  question 
of  contributory  negligence  it  committed  fatal 
error.  In  submitting  that  question  to  the 
jury  the  following  language  was  used:  "The 
jury  are  further  instructed  that  if  they  find 
from  the  evidence  that  the  plaintiff  was  trav- 
eling at  a  furious  and  rapid  rate  of  speed, 
and  that  such  act  on  his  part  was  the  cause 
of  the  Injury,  and  that  he  would  not  have 
suffered  the  same  had  he  been  driving  at  an 
ordinary  and  prudent  rate  of  speed,  then  16 
Is  immaterial,  so  far  as  this  defense  is  con- 
cerned, whether  his  so  traveling  was  inten- 
tional on  his  part,  or  the  result  of  his  ina- 
bility to  restrain  his  horse."  Negligence  is 
want  of  care.  It  consists  in  omitting  to  do 
something  which  should  be  done,  or  incon- 
sldei-ately  doing  something  in  an  improper 
manner.  The  term  supposes  the  ability  to 
do  the  thing  omitted  or  to  do  the  thing  un- 
dertaken properly.  It  cannot  be  applied  to 
an  act  or  omission  which  is  compulsory. 
There  was  no  proof  of  rapid  or  furious  driv- 
ing by  the  plaintiff.  The  only  evidence  war- 
ranting a  supposition  that  the  horse  was  ex- 
ceeding his  ordinary  speed  is  found  in  state- 
ments of  the  plaintiff  made  when  stunned 
by  the  fall;  and,  according  to  the  same  evi- 
dence, the  horse  was,  at  the  time,  beyond 
control.  If  the  horse  was  going  excessively 
fast,  it  is  quite  material  whether  the  plain- 
tiff was  able  to  restrain  him  or  not;  for, 
unless  the  plaintiff  was  himself  responsible 
for  the  immoderate  speed.  It  constitutes  no 
defense  to  the  city.  City  of  Denver  v.  John- 
son, 8  Colo.  App.  384,  46  Pac.  621;  City  of 
Crawfordsville  v.  Smith,  79  Ind.  308,  41  Am. 
Eep.  612;  Ring  v.  City  of  Cohoes,  77  N.  T. 
83,  33  Am.  Rep.  574;  Baldwin  v.  Turnpike 
Co.,  40  Conn.  238,  16  Am.  Rep.  33. 
Let  the  Judgment  be  reversed.    Reversed. 


SCOTTISH    UNION    &    NATIONAL    INS. 

CO,  V.  FIELD. 
(Court  of  Appeals  of  Colorado.    Sept.  8,  1902.) 

FIRH  INSURANCES-AMOUNT  OF  LOSS— AQREE- 
MBNT  OP  OWNER— EFFBCT  AS  TO  TRUSTEE. 
1.  Under  a  fire  policy  assigned  as  collateral, 
which  provided  that  the  actual  loss  or  damage 
should  be  estimated  by  the  insured  and  the  com- 
pany, and  that  the  insurance,  as  to  the  interest 
of  the  trustee,  should  not  be  invalidated  by  any 
act  or  neglect  of  the  owner,  the  trustee  was 
not  bound  by  an  agreement  between  the  owner 
and  the  company  as  to  the  amount  of  the  loss. 

Error  to  district  court,  Garfield  county. 

Action  on  a  fire  policy  by  Kirk  H.  Field, 
trustee,  against  the  Scottish  Union  &  Na- 
tional Insurance  Company.  From  a  Judg- 
ment  for  plaintiff,  defendant  brings   error- 
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S.  A.  Osborn  (Van  Ness  &  Kedinan,  of 
counsel),  for  plaintiff  In  error.  Blackmer  & 
McAllister,  for  defendant  in  error. 

GUNTER,  J.  One  Hubbard  owned  Improv- 
ed real  estate;  gave  a  trust  deed  thereon  to 
secure  an  Indebtedness,  $1,150;  took  a  policy 
on  the  Improvements,  a  building,  and  assign- 
ed it  as  collateral  for  above  debt.  The  pol- 
icy insured  Hubbard  in  tbe  sum  of  $700 
against  loss  of  the  building  by  fire  and  pro- 
vided: "This  company  shall  not  be  liable  be- 
yond the  actual  cash  value  of  the  propsrty  at 
the  time  any  loss  or  damage  occurs,  and  the 
lofis  or  damage  shall  be  ascertained  or  esd- 
mated  according  to  such  actual  cash  value. 
«  *  *  Said  ascertainment  or  estimate  shall 
be  made  by  the  insured  and  this  company. 
*  •  •"  Also  contained  the  union  or  stand- 
ard mortgage  clause,  the  pertinent  part  of 
which  is:  "It  is  agreed  that  any  loss  or  dam- 
age that  may  occur  under  this  policy  shall  be 
payable  to  Kirk  H.  Field,  trustee,  •  •  • 
as  interest  may  appear,  and  that  this  insur- 
ance, as  to  the  interest  of  said  trustee,  shall 
not  be  invalidated  by  any  act  or  neglect  of 
the  grantors  in  the  •  •  •  trust  deed." 
rbe  building  was  destroyed  by  fire,  and  the 
trustee  sued  to  recover  the  amount  of  the 
loss,  $700.  The  answer  set  up  that  after 
the  loss  said  Hubbard  and  the  defendant  i 
agreed  upon  the  amount  thereof  as  $375,  and  ' 
it  made  tender  of  such  amount.  To  review 
alleged  error  in  sustaining  a  demurrer  to  such 
defense,  is  this  proceeding. 

Was  the  trustee  bound  by  the  act  of  the 
owner,  Hubbard,  In  so  fixing  the  amount  of 
the  loss?  That  he  was  not  the  authorities 
are  agreed.  In  Hastings  v.  Insurance  Co., 
73  N.  Y.  141,  plaintifts,  as  collateral  to  a 
debt  secured  by  mortgage,  held  an  insur- 
ance policy  Indorsed  payable  to  them  In 
case  of  loss,  and  further  Indorsed,  "It  is 
hereby  specially  agreed  that  this  insurance, 
ns  to  the  interest  of  the  mortgagees  only 
therein,  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner  of  the 
property  insured.  •  •  •"  The  policy  also 
contained  this  provision:  "In  case  of  any 
other  insurance  upon  the  property  hereby 
Insured,  whether  made  prior  or  subsequent 
to  the  date  of  this  policy,  the  assured  shall 
be  entitled  to  recover  of  this  company  no 
greater  proportion  of  the  loss  sustained  than 
the  sum  hereby  insured  bears  to  the  whole 
amount  Insured  thereon.  •  •  •"  Prior 
to  the  issuance  of  the  policy  held  by  plain- 
tMTs,  the  owner,  unknown  to  platntifFs,  had 
taken  out  other  insurance  on  the  property 
covered  by  the  mortgage.  Loss  occurred, 
and  plaintiffs  sued  on  the  policy  held  by 
them  for  the  full  amount  provided  therein. 
Defendant  company  set  up  the  other  insur- 
ance, claiming  that  the  amount  of  loss 
should  be  prorated  with  the  other  company 
carrying  insurance,  and  that  a  recovery 
against  it  shonld  be  abated  accordingly. 
Plaintiffs    contended   that   under   the    union 


mortgage  clause  they  were  unaffected  by  tbe 
act  of  the  mortgagor  In  taking  out  other  in- 
surance, and  that  tbe  contribution  clause 
was  therefore  not  applicable  to  them.  Their 
contention  prevailed,  tbe  court  saying,  inter 
alia:  "The  legal  effect  of  the  mortgage 
clause  was  that  the  defendant  agreed  that 
In  case  of  loss  it  would  pay  the  money  di- 
rectly to  the  mortgagees,  and  they  were  thus 
recognized  as  a  distinct  party  In  Interest 
It  created  a  new  contract  from  that  time 
with  the  mortgagees,  the  terms  of  which 
most  clearly  Indicate  that  it  had  no  rela- 
tion to  tbe  application  of  the  condition  re- 
ferred to.  The  Insurance  bad  been  to  tbe 
owner,  and  the  additional  provisions  which 
were  Incorporated  in  the  policy  by  tbe  mort- 
gage clause  created  a  distinct  contract  with 
the  mortgagees.  •  •  •  The  mortgage 
clause  •  •  •  created  an  Independent  and 
aew  contract,  which  removes  the  mort- 
t;agees  beyond  the  control  or  the  effect  of 
any  act  or  neglect  of  the  owner  of  the 
property,  and  renders  such  mortgagees  par- 
ties who  have  a  distinct  Interest  separate 
from  the  owner,  embraced  in  another  and 
different  contract"  In  Insurance  Co.  v.  Ol- 
cott  97  III.  439,  P.  gave  his  note,  and,  to 
secure  same,  a  trust  deed  on  real  estate. 
He  also  tonk  an  Insurance  policy  containing 
the  above  union  mortgage  clause,  and  tbe 
contribution  clause  In  case  of  other  Insur- 
ance and  loss;  also  a  provision  for  an  ap- 
praisement of  the  loss  by  agreement  between 
the  mortgagor  and  the  company.  Later,  P. 
took  out  other  Insurance.  Loss  occurred. 
Tnistee  Olcott  sued  on  the  policy.  Defend- 
nnt  company  set  up  as  a  defense  tbe  pro- 
vision as  to  contribution,  and  appraisement 
of  the  loss  by  agreement  between  said  P. 
and  the  company.  Both  defenses  were  dis- 
allowed, the  court  in  the  course  of  the  opin- 
ion saying:  "The  next  question  to,  •  •  • 
Is  the  •  •  •  bank  bound  by  the  acts  of 
P.  and  bis  wife  In  obtaining  to  themsdves 
and  for  their  own  benefit  tbe  four  a^ltioual 
policies  of  insurance,  and  in  submitting  the 
question  of  the  amount  of  damages  to  ap- 
praisers? If  it  Is  thus  bound.  It  is  manifest 
that,  notwithstanding  the  bank  had  a  sep- 
arate and  distinct  legal  interest  in  the  In- 
surance, that  Interest  might  be  so  Impaired 
by  the  acts  of  P.,  over  whom  it  bad  no 
legal  control,  as  to  be  practically  worttaless. 
•  •  •  The  mortgage  clause  distinctly  rec- 
ognizes, as  we  have  before  seen,  an  Inter- 
est separate  from  that  of  P.  In  tbe  Insur- 
ance, and  that  this  interest  Is  for  the  security 
of  the  holder  of  the  note,  whoever  be  may 
be.  •  •  •  In  effect,  there  are  two  dis- 
tinct contracts  of  Insurance,— one  by  the 
mortgagor,  the  other  by  the  mortgagee, — and 
this  view  gives  full  force  to  all  the  language, 
and  none  other  will.  •  •  •  We  perceive 
no  reason  for  holding,  as  contended  by  conn- 
ael  for  appellant  that  tbe  word  'Invalidate' 
should  be  held  to  mean  a  forfeiture  of  the 
policy  for  every  gnr^i^^^y^^^ pimply  Its 
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impairment    Tbe  same  reason  existed  for 
not  allowing  it  to  be  thus  Impaired,  as  total- 
ly forfeited.     •    •    »    The  same  reasoning 
which  shows  that  the  ban!:  is  not  to  be  af- 
fected by  the  act  of  P.  in  obtaining  the  ad- 
ditional insurance  also  shows  that  it  is  not 
to  be  affected  by  his  act  in  submitting  the 
question  of  loss  and  damage  to  the  apprais- 
ers.   By  such  act  no  more  than  by  tbe  other, 
could  he  'Invalidate'  the  insurance  as  to  the 
Interest  of  tbe  bank  therein."    See,  also,  City 
Five  Cents  Sav.  Banlt  v.  Pennsylvania  Fire 
Ins.  Co.,  122  Mass.  1C5:  Hathaway  v.  Insur- 
ance Co.,  134  N.  Y.  409,  32  N.  E.  40,  17  L. 
R.  A.  514;  Eddy  v.  Assurance  Corp.,  143  N. 
T.  311,  38  N.  E.  307,  25  L.  R.  A.  686;  Insur- 
ance Co.  V.  Bohn,  12  C.  C.  A.  531,  65  Fed. 
IK,  27  L.  B.  A.  614.     The  last-cited  case,  in 
spealdng  of  Hastings  v.  Insurance  Co.,  says: 
"That  decision   had   settled  such   a   clause 
(anion  mortgage  clause]   protected  the  mort- 
gagee against  any  act  or  neglect  of  the  mort- 
gagor, whether  prior  or  subsequent  to  its  is- 
sue.   That  decision  had  been  repeatedly  ai>- 
proved  by  courts  of  high  ranlc,  and  never  dis- 
approved."   Therein  it  is  further  said:    "Our 
conclusion  is  that  the  effect  of  the  union 
mortgage  clause,  when  attached  to  a  policy 
of  insurance  running  to  the  mortgagor,  is  to 
make  a  new  and  separate  contract  between 
the  mortgagee  and  the  insurance  company, 
and  to  effect  a  separate  insurance  of  the  in- 
terest of  the  mortgagee,   dependent   for  its 
validity  solely  upon  the  course  of  action  of 
the  insurance  company  and  the  mortgagee, 
and  unaffected  by  any  act  or  neglect  of  the 
mortgagor  of  which  the  mortgagee  is  Igno- 
rant whether  such  act  or  neglect  was  done 
or  permitted  prior  or  suluequent  to  the  is- 
sue of   the    mortgage  clause."    Authorities 
cited  by  plaintiff  in  error  are  not  upon  facts 
similar  to  those  herein  Involved.    We  know 
of  no  authority  in  conflict  with  the  conclu- 
sion here  reached. 

Plaintiff  In  error  here,  for  the  first  time, 
urges  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  in 
tliat  it  falls  to  allege  that  Hubbard,  the  own- 
er of  the  property  at  the  time  of  the  insur- 
ance, sustained  loss  by  fire.  This  fact  was 
not  necessary  to  plaintiff's  recovery,  there- 
Core  not  necessary  to  prove  or  allege.  Insur- 
ance Co.  V.  Bohn.  supra. 
Judgment  affirmed.    Affirmed. 


COLBURN  V.  DORTIC  et  al. 

(Court  of  Appeals  of  Colorado.    Sept  8,  1902.) 

QOTBTINa   TITLE-ANSWER. 

_  1.  The  answer  in  a  suit  to  quiet  title  to  an  un- 
divided three-fourths  interest  in  a  mine  shows  a 
claim  to  some  extent  adverse  to  plaintiff's  inter- 
ot,  and  therefore  should  not  be  stricken  out ; 
plaintiffs  claiming  a  three-sixteenths  interest 
uirongh  M.,  and  defendant  claiming  a  one-tenth 
intetest  through  M.,  and  it  appearing  from  tbe 
pleadings  that  M.  originally  ownod  not  ezceed- 
inc  a  one-fifth  interest 


Appeal  from  district  court.  Lake  county. 

Action  by  Charles  Dortlc  and  others 
against  Lizzie  A.  Colbum  and  others.  From 
an  adverse  Judgment  defendant  Colbum  ap- 
peals.   Reversed. 

Phelps  &  Pendery  and  A.  S.  Blake,  for 
appellant  Baldwin  &  Boston  and  George  R. 
Kidder,  for  appellees. 

6UNTER,  J.  Plaintiffs  brought  an  action 
to  quiet  title  to  an  undivided  three-fourths 
Interest  in  tbe  Katheleen  lode  claim,  ask- 
ing in  the  complaint  "that  tbe  defendants 
may  be  required  to  set  forth  the  nature  of 
their  claim,  and  that  all  adverse  claims  of 
tbe  defendants  may  be  determined  by  a  de- 
cree of  this  court  •  •  •  and  that  the 
defendants  be  forever  enjoined  and  debar- 
red from  asserting  any  claJm  whatever  in  or 
to  said  Katheleen  lode  mining  claim  and 
premises  adverse  to  plaintiffs  herein.  ♦  •  •" 
Defendant  Lizzie  A.  Colbum  answered,  al- 
leging herself  to  be  the  owner  of  an  undi- 
vided one-tenth  interest  in  said  claim.  The 
complaint  discloses  the  estate  claimed  by 
plaintiffs;  also  the  title  by  which  same  is 
held.  The  answer  makes  disclosure  as  to 
the  estate  and  title  of  defendant  Lizzie  A. 
Colbum.  From  such  pleadings  it  appears 
that  plaintiffs  deralgned  title  to  one-fourth 
of  the  three-fourths  interest  claimed  by 
them  in  the  lode  through  one  Laughllu  Mc- 
Mullln;  also  that  McMullih  originally  owned 
not  exceeding  an  undivided  one-fifth  interest 
therein.  It  appears  from  above  answer  that 
defendant  claims  an  undivided  one-tenth  in- 
terest in  the  lode,  and  that  the  same  is  carv- 
ed out  of  the  original  interest  of  said  McMul- 
lln.  As  plaintiffs  claim  one-fourth  of  their 
Interest  or  an  undivided  three-sixteenths  In- 
terest in  the  lode,  through  McMuUin,  as  de- 
fendant claims  her  undivided  one-tenth  In- 
terest therein  through  the  original  interest  of 
McMullln,  and  as  McMuUin  has  never  had 
exceeding  one-fifth  interest  in  the  lode,  he 
has  never  owned  a  sufficient  interest  therein 
to  satisfy  tbe  claims  of  plaintiffs  and  de- 
fendant. The  claim  of  defendant,  therefore. 
Is  to  some  extent  adverse  to  the  interest  of 
plaintiffs. 

Upon  the  motion  of  plaintiffs  the  court 
strack  out  the  answer  of  Mrs.  Colbum  set- 
ting up  tills  adverse  interest  and  thereupon 
gave  Judgment  quieting  the  title  in  plain- 
tiffs to  an  undivided  three-fourths  interest  in 
the  lode.  To  review  alleged  error  In  this 
mling,  defendant  as  appellant  Is  here.  The 
correctness  of  the  ruling  of  the  lower  court 
must  be  determined  by  the  complaint  and 
by  this  stricken  answer,  because  no  other 
pleadings  were  then  before  it.  The  plea  in 
abatement  setting  up  tbe  pendency  of  an- 
other suit  had  been  withdrawn  by  the  de- 
fendant by  leave  of  court  and  the  mling  of 
tbe  court  below  should  have  been  based,  as 
to  the  motion  to  strike  tbe  answer  of  Mrs. 
Colbum,  as  is  tbe  ruling  of  this  court  solely 
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upon  the  complaint  and  the  answer  of  Mrs.  Col- 
bnm.  Looking  to  these  pleadings,  we  And  a 
complaint  in  an  action  to  quiet  title.  Under 
the  law  of  this  state,  It  was  obligatory  upon 
the  defendant.  In  order  to  set  up  a  defense 
to  the  cause  of  action  stated  in  the  com- 
plaint, to  allege  in  her  answer  the  adverse 
interest  she  claimed  In  the  premises  In  dis- 
pute. Wall  v.  Magnes,  17  Colo.  476,  80  Pac 
56.  She  did  set  out  such  interest  in  her  an- 
swer, and  It  should  have  stood  against  the 
motion  to  strike. 

The  case  should  be  reversed,  with  instruc- 
tions to  the  lower  court  to  deny  the  motion 
of  plaintiffs  to  strike  the  answer  of  Mrs. 
Colbum,  and  the  motion  of  plaintiffs  for 
judgment  upon  the  pleadings. 

Judgment  reversed.    Reversed. 

THOMSON,  J.,  not  sitting. 


BOARD  OF  TRUSTEES  OF  TOWN  OF 

MONTROSE  v.  ENDNBR. 
(Court  of  Appeals  of  Colorado.    Sept.  8,  1902.) 

UUmCIPAI.  CORPORATIONS  —  AUDITING  AO- 
COUNT— STATUTORY  AUTHORIZATION— MAN- 
DAMUS—PETITION— ALLBQATIONS. 
1.  Mills'  Ann.  St.  {  4447.  provides  that  no 
appropriations  shall  be  made  by  a  board  of 
town  trustees,  save  those  contained  in  the  an- 
nanl  appropriation  bill,  nnless  the  proposition 
to  malce  such  appropriation  shall  nave'  been 
sanctioned  by  a  majority  of  the  legal  voters. 
Section  4448  j>rovideB  that  the  board  of  trustees 
shall  not  add  to  the  expenditures  anythiue 
above  the  amount  provided  for  in  the  annual 
appropriation  bill,  except  as  otherwise  provid- 
ed, and  no  expenditure  from  the  general  fund 
shall  exceed  in  any  year  the  amount  provided 
for  in  the  annual  appropriation  bill.  Section 
4449  provides  that  no  contract  shall  be  made 
unless  an  appropriation  shall  have  been  made 
therefor,  held,  that  a  petition  for  mandamus 
to  compel  the  trustees  of  a  town  to  allow  a 
claim  against  the  same  for  the  sale  of  coal  to 
the  town,  and  order  a  warrant  for  payment, 
which  did  not  allege  an  appropriation  for  the 
contract,  was  insufflcient. 

Appeal  from  district  court,  Montrose  county. 

Mandamus  by  W.  H.  Endner  against  the 
board  of  trustees  of  the  town  of  Montrose  to 
compel  the  audit  of  an  accoimt,  etc.  From  a 
Judgment  ordering  the  writ,  respondent  ap- 
peals.   Reversed. 

F.  D.  Catlin,  for  appellants.  S.  S.  Sher- 
man, for  appellee. 

THOMSON,  J.  Proceeding  in  mandamus  to 
compel  the  board  of  trustees  of  the  town  of 
Montrose  to  allow  a  claim  of  the  petitioner 
against  the  town,  and  order  a  warrant  drawn 
for  its  payment  The  petition,  filed  July  11, 
1899,  alleged  that  the  town  was  the  owner 
of  Its  own  waterworks,  and  during  the  month 
of  September,  1898,  purchased  and  received 
coal  from  the  petitioner  to  be  used  In  their 
operation,  for  which  it  promised  to  pay  him 
the  sum  of  $84.06  at  the  first  meeting  of  the 
board  after  the  month  of  the  purchase;  that 

f  1.  Sea  Mandamus,  vol.  33,  Cent.  Dig.  {  303. 


at  the  first  regular  meeting  of  fhe  board  in 
October.  1898,  the  petitioner  presented  to  the 
respondents  his  bill  for  the  coal,  to  be  al- 
lowed and  paid,  but,  although  be  had  fre- 
quently demanded  its  allowance  and  payment, 
the  respondents  had  taken  no  action  upon  it; 
that  the  monthly  revenue  derived  from  the 
waterworks  was  more  than  sufScient  to  de- 
fray the  expenses  of  their  operation;  and 
that  since  the  presentation  of  the  petitioner's 
claim  the  respondents  had  allowed  and  paid 
other  claims  out  of  the  revenue  from  the 
waterworks.  The  respondents  demurred  to 
the  petition  for  insufficiency,  and,  upon  the 
overruling  of  their  demurrer,  answered,  de- 
nying that  they,  or  any  of  them,  agreed  to 
pay  the  petitions  for  any  coal  the  sum  of 
$84.06,  or  any  other  sum,  either  at  their  first 
meeting  In  October,  or  at  any  other  time;  de- 
nying that  any  demand  was  ever  made  upon 
them-  for  the  allowance  or  payment  of  the  pe- 
titioner's bill;  denying  that  the  bill  was  pay- 
able out  of  funds  furnished  by  the  operation 
of  the  waterworks;  and  denying  that  there 
were  any  such  funds.  The  cause  was  heard 
on  the  petition  and  answer,  and  a  peremptory 
writ  ordered,  commanding  the  respondents  to 
take  action  on  the  claim  at  their  next  meet- 
ing. 

Mandamus  lies  to  compel  the  performance 
of  an  act  whlcb  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station. 
Mills'  Ann.  Ctode,  {  307.  We  have  been  refer- 
red to  no  law  specially  enjoining  upon  the  re- 
spondents the  duty  of  allowing  or  paying 
the  petitioner's  claim.  The  powers  and  duties 
of  city  councils  and  boards  of  town  trustees 
are  speciflcally  enumerated  by  the  statute, 
but  among  those  duties  Is  not  that  of  audit- 
ing claims.  However,  It  Is  not  necessary 
that'  we  should  express  ourselves  definitely  at 
this  time  on  the  question  of  the  respondents' 
duty  In  the  matter  of  passing  upon  this  blQ. 
for  In  another  particular  the  petition  is  fatal- 
ly defective.  The  corporation  was  prohibited 
by  law  from  contracting  the  debt  or  Incurring 
the  expense  mentioned  in  the  petition,  unless 
a  previous  appropriation  with  reference  to  It 
had  been  made.  MlUs'  Ann.  St  |$  4447-1449. 
Without  such  appropriation,  there  Is  no  way 
In  which  the  petitioner's  claim  can  be  enfor- 
ced. See  Sullivan  v.  City  of  Leadvllle,  It 
Colo.  483,  18  Pac.  730.  It  was  Incumbent  xr^ 
on  the  petitioner  to  set  forth  In  his  petition  ev- 
ery fact  necessary  to  entitle  him  to  the  writ, 
and,  as  the  liability  of  the  corporation  was  de- 
pendent upon  a  previous  appropriation,  an 
averment  of  such  appropriation  was  neces- 
sary. In  Stete  V.  Fletcher,  39  Mo.  388,  Wag- 
ner, J.,  said:  "It  is  a  familiar  rule  of  plead- 
ing that  the  plaintiff  must  state  in  his  petltloD 
all  the  facts  speciflcally,  which  would  be  nec- 
essary. If  true,  to  entitle  him  to  maintain  his 
action,  or  to  have  the  relief  which  he  seeks." 
See,  also,  High,  Extr.  Rem.  {  «S0;  Merrill, 
Maud.  $  255. 

Upon  the  ftacts  set  forth  in  the  petition,  the 
respondents  were  not  required  to  take  any  ac- 
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tion  of  any  kind  upon  the  petitioner's  claim, 
and  the  writ  'was  erroneouBly  ordered.  Tbe 
Judgment  Is  reversed.    ReTcrsed. 


KINCAID  et  al.  ▼.  PRIOH  et  al. 

(C!oTirt  of  Appeals  of  Colorado.    Sept.  8,  1902.) 

BREACH  OF  CONTRACT  TO  BUT  COAIi— MEAS- 
URE OF  DAMAGES. 
1.  The  measure  of  damages  for  breach  of  a 
contract  to  boy  the  ontpnt  of  a  coal  mine  is,  in 
the  abeeuce  of  proof  that  the  coal  has  no  mar- 
ket Talue,  the  difference  between  the  market 
Talae  and  the  contract  price. 

Appeal  from  district  court,  Fremont  coun- 
ty. 

Action  by  Thomas  Price  and  others  against 
John  Klncald  and  others  for  breach  of  con- 
tract. f>om  a  judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

Charles  K.  Waldo  and  Clyde  C.  Dawson, 
for  appellants.  A.  Macon  and  Joe.  H.  Man- 
pin,  for  appellees. 

GUNTBR,  J.  Plaintiffs  agreed  to  sell  and 
deliver  defendants  tbe  output— with  an  im- 
material exception— of  their  coal  mine,  which 
defendants  were  to  accept  and  pay  for  at  a 
stipulated  price;  the  coal  to  be  merchantable 
lamp  and  nut;  contract  to  run  for  two  years. 
The  gist  of  tbe  contract  waa  plaintiffs  to 
sell  and  deliver,  and  defendants  to  accept 
and  pay  for,  certain  coal.  After  receiving 
coal  about  four  months,  defendants  declined 
to  take  farther.  Plaintiffs  claimed  a  breach 
of  tbe  contract,  and  sued  for  damages.  De- 
fendants, among  other  defenses,  denied  that 
plaintiffs  bad  sustained  damage.  Verdict 
and  Judgment  were  for  plaintiffs.  Defend- 
ants appealed. 

On  trial,  this  instruction  was  given:  "If 
fhe  Jury  sball  find  in  this  case  a  verdict  In 
favor  of  tbe  plaintiffs,  the  measure  of  their 
damages  is  the  amount  of  coal  of  tbe  quality 
and  character  provided  for  in  the  contract 
which  they  were  able,  ready,  and  willing  to 
produce  and  furnish  to  the  defendants  dur- 
ing tbe  term  of  the  existence  of  said  con- 
tract, operating  tbeir  mine  in  the  ordinary 
and  usual  way  In  which  prox)ertie8  of  that 
sort  are  commonly  operated,  over  and  above 
enough  such  coal  to  supply  the  demand  of 
the  local  market;  also  over  and  above  the 
amoont  of  such  coal  which  plaintiffs  did  or 
might  with  the  exercise  of  reasonable  good 
faith  and  diligence  have  sold  to  other  par- 
ties at  a  price  equal  to  that  named  in  tbe 
contract.  If,  under  this  instruction,  you 
shall  find  that  the  plaintiffs  were  thus  able, 
ready,  and  willing  to  furnish  any  amount 
of  coal  under  the  contract  to  the  defendants, 
the  difference  between  the  contract  price 
therefor  and  the  cost  of  producing  the  same 
(that  is,  the  cost  of  prodoclng  tbe  particular 
coal  which  was  to  be  furnished  under  the 
contract)  will  be  the  measure  of  damages 
which  tbe  plaintiffs  have  sustained,  if  any. 


by  reason  of  tbe  defendants'  violation  of  the 
contract  herein  sued  upon."  Defendants  (ap- 
pellants) contend  that  the  general  rule  for 
measuring  damages  in  actions  therefor  upon 
breach  of  an  executory  contract,  as  this,,  is 
tbe  difference  between  tbe  market  value  of 
the  article  contracted  to  be  delivered,  and 
tbe  price  agreed  to  be  paid  therefor;  that,  to 
Justify  another  rule,  it  should  appear  from 
the  evidence  that  the  article  covered  by  tbe 
contract  bad  no  market  value;  that  in  this 
case  the  court  erred  in  assuming  that  the 
article  In  question  had  no  market  value,  and 
in  departing  the  general  rule  for  measuring 
damages  in  like  cases.  It  is  and  ought  to 
be  the  intent  of  the  law,  in  cases  such  as 
this,  to  indemnify  the  parties  injured  for 
damages  sustained  by  the  breach,  bat  this 
should  be  done  without  unnecessary  preju- 
dice to  defendants.  Farther,  It  is  the  daty 
of  the  party  injured  to  make  every  reason- 
able effort  to  avert  damage  from  the  breach. 
"Tbe  statement  that  the  fundamental  prin- 
ciple of  the  law  of  damages  is  complete  com- 
pensation to  tbe  party  injured  seems  to  Ig- 
nore, in  terms,  at  least,  Just  consideration  of 
the  rights  of  the  party  sought  to  be  held 
responsible  for  the  damages  suffered.  It  has 
been  declared,  however,  that  the  rules  of  law 
respecting  tbe  recovery  of  damages  must  be 
applied  with  reference  to  the  Just  rights  of 
both  parties,- not  merely  what  It  might  be 
right  for  an  injured  party  to  receive  to  af- 
ford compensation  for  his  injury,  bat  also 
what  it  is  Just  to  compel  the  other  party  to 
pay."  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  546. 
"As  has  already  been  seen,  compensaUoi^  is 
tbe  basic  principle  of  the  law  of  damages; 
the  measure  thereof  being  limited  and  con- 
trolled, and  the  elements  of  recovery  primar- 
Uy  determined,  by  this  fundamental  consid- 
eration. All  the  roles  which  have  been  laid 
down  and  applied  by  tbe  courts  in  this  con- 
nection have  been  formulated  and  adopted 
with  the  view  of  compensating  in  money  a 
party  injured  by  the  wrong  of  another  as 
fully  as  a  Just  consideration  of  tbe  rights  of 
the  latter  will  permit"  Id.  627,  632.  "The 
party  who  Is  exx)08ed  to  loss  by  the  viola- 
tion of  the  contract  by  another  party  must 
exert  himself  to  make  the  damages  as  light 
as  possible.  The  law  imposes  this  active 
duty  upon  him."  Dolpb  v.  Machinery  Co.  (G. 
C.)  28  Fed.  553,  658.  "The  law  imposes  upon 
tbe  party  injured  by  another's  breach  of  con- 
tract or  tort  the  active  duty  of  using  all  or- 
dinary care  and  making  all  reasonable  exer- 
tions to  render  the  injury  as  light  as  pos- 
sible." 1  Suth.  Dam.  (2d  Ed.)  {  88;  2  Suth. 
Dam.  I  648.  "It  is  tbe  market  price,  when 
there  is  one,  at  the  date  of  the  breach,  which 
governs  in  tbe  estimate  of  damagea"  Id.  | 
652.  "Where  the  general  rule  concerning 
the  market  price  applies,  tbe  Jury  cannot  give 
damages  in  excess  of  it  *  *  *"  Id.  If 
the  plaintiffs  in  the  present  case,  by  making 
a  reasonable  effort,  could  have  sold  the  oat- 
pat  of  their  mine  in  the  market  at  a 
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above  tbe  cost  of  production,  then  they  sus- 
tained no  greater  damages  than  the  differ- 
ence between  such  market  price  and  the  price 
at  which  defendants  contracted  to  take  the 
coal,  and  no  greater  damages  should  have 
been  awarded  them.  By  the  application  of 
such  a  rule  to  the  damages  recoverable  by 
plalntifTs  herein,  they  would  have  been  fully 
compensated  for  the  loss  through  tbe  breach 
of  the  contract  by  defendants,  and  yet  have 
Imposed-  upon  defendants  no  unnecessary 
burden.  Such  should  have  been  the  rule  giv- 
en by  the  trial  court  for  measuring  the  al- 
leged damages  of  plaintiffs,  unless  It  ap- 
peared from  tbe  evidence  that  tbe  coal  con- 
tracted for  had  no  market  value.  Whether 
it  had  such  value  was  a  question  of  fact  for 
tbe  Jury.  The  rule  laid  down  by  the  trial 
court,  while  It  might  work  full  compensation 
to  plaintiffs,  might  do  more,  and,  in  doing 
so.  Impose  an  unnecessary  burden  upon  de- 
fendants; that  is,  cause  them  to  pay  more 
than  was  necessary  to  compensate  plaintiffs 
for  the  loss.  The  court  charged  the  Jury 
that  plaintiffs  should  recover  the  difference 
between  the  cost  of  production  of  the  coal 
and  tbe  price  at  which  the  defendants  agreed 
to  take  it.  There  was  evidence  that  this 
difference  was  about  66  cents  per  ton.  There 
was  evidence  that  tbe  coal  could  have  been 
sold  In  open  market  about  25  cents  above  Its 
cost  of  production.  If  such  facts  were  true, 
plaintiffs  could  have  saved  themselves  26 
cents  per  ton  of  the  damages  sustained 
through  the  breach  of  tbe  contract,  and  have 
saved  defendants  In  like  amount  If  they 
could  have  done  so,  tbelr  alleged  damages 
should  have  been  abated  accordingly.  Under 
the  Instruction  given,  plaintiffs  could  have 
recovered  from  defendants  tbe  difference  be- 
tween the  cost  of  production  and  the  con- 
tract price  of  tbe  coal;  and,  as  the  plaintiffs 
retained  tbe  coal,  they  could  thereafter  mine 
and  sell  the  same  at  25  cents  per  ton  more 
than  the  cost  of  production,  and  thus, 
through  their  Judgment  and  tbe  proceeds  of 
tbe  sale  of  the  coal,  be  more  than  compen- 
sated for  tbe  damages  sustained  by  tbe 
breach  of  tbe  contract.  Such  is  not  the  in- 
tent of  the  law.  Before  the  court  in  this 
case  laid  down  any  other  rule  for  tbe  meas- 
vae  of  damages  than  tbe  difference  between 
the  contract  price  and  the  market  value  at 
tbe  time  of  the  breach,  It  should  have  ap- 
peared from  the  evidence  that  there  was  no 
market  value.  This  reasonable  conclusion  Is 
sustained  by  the  authorities.  In  Todd  y. 
Gamble  (Sup.)  21  N.  Y.  Supp.  739,  plaintiffs, 
engaged  in  tbe  manufacture  of  silicate  of 
soda,  contracted  to  sell  defendants,  and  de- 
fendants agreed  to  receive  and  pay  for,  all 
tbe  silicate  of  soda  which  defendants  should 
use  In  their  business.  Defendants  declined 
to  receive  tbe  soda.  Plaintiffs  sued  for  dam- 
ages. Therein  the  court  said:  "In  this  case 
the  court  ruled  that  tbe  measure  of  tbe  de- 
fendants' liability  was  tbe  difference  between 
the  contract  price  and  the  cost  of  produc- 


tion.   *    •    •   The  defendants  requested  the 
court  to  rule  and  charge  that  the  burden 
was  on  the  plaintiffs  to  show  that  tbe  silicate 
of  soda  bad  no  market  value,  before  evidence 
of  the  cost  of  production  could  be  received 
or  considered  by  the  Jury,  which  was  also 
refused,   and  an   exception   taken.    •    *    * 
The  burden  was  on  plaintiffs  to  show  that 
the  article  had  no  market  value,  and,  under 
the  state  of  the  evidence  disclosed  by  tbe 
record,  whether  it  bad  or  bad  not  such  a 
value  was  a  question  of  fact  for  the  Jury, 
and  not  one  of  law  for  the  court    In  Pav- 
ing Co.  V.  Howell,  7  N.  Y.  St  Rep.  494.  dam- 
ages were  sought  to  be  recovered  from   a 
vendee  for  refusing  to  accept  paving  granite. 
The  plaintiffs  Insisted  that  the  actual  value 
of  the  goods  was  to  be  ascertained  by  prov- 
ing tbe  cost  of  production,  while  the  defend- 
ants contended  that  tbelr  market  value  was 
proof  of  actual  value.    The  trial  court  held, 
as  a  matter  of  law,  that  the  granite  bad  no 
market  value,  and  refused  to  submit  that 
question,  as  one  of  fact  to  the  Jury,  which 
was  held  to  be  error."    This  case  was  again 
considered  In  26  N.  Y.  Supp.  C62,  and  in  148 
N.  Y.  382,  42  N.  E.  982,  52  L.  R.  A.  225.     The 
doctrine,  however,  announced  In  21  N.    Y. 
Supp.,    supra,    was    unmodified.    See,    also, 
BenJ.  Sales  (7tb  Am.  Ed.)  p.  793,  note;  also 
Dolpb  V.  Machinery  Co.,  supra,  wherein  it  is 
said:    "Tbe  error  of  the  Instructions  in  tbe 
present  case  consists  in  adopting  these   ex- 
pressions literally,  and  applying  them  to  a 
case  where  the  difference  between  tbe  cost 
price  and  tbe  contract  price  would  exceed  the 
plalntlCTs  actual  prospective  loss,  and  allow 
blm  more  than  complete  Indemnity  for  the 
breach  of  tbe  contract  by  the  defendant     In 
the  cases  where  damages  have  been  sanc- 
tioned upon  the  basis  of  the  difference   be- 
tween tbe  contract  price  and  the  actual  cost 
to  the  plaintiff  of  performance  of  tbe  con- 
tract there  was  no  otber  criterion  for  ascer- 
taining the  extent  of  the   plaintiff's   pros- 
pective loss."    Where  a  different  rule  than 
tbe  difference  between  the  market  value  and 
tbe  contract  price  bas  been  adopted,  tbe  ar- 
ticle Involved  has  bad  no  market  value,  and 
the  absence  of  a  market  value  Is  the  reason 
annoimced   for   departing   the   general    rule. 
This  was  true  In  tbe  leading  case  of  Master- 
tpn  V.  Mayor,  etc.,  7  HiU,  69,  42  Am.  I>ec. 
38.    See  comments  thereon  In  Dolpb  y.    Ma- 
chinery Co.,  supra.    In  Sllkstone  &  D.  C!oaI 
&  Iron  Co.  V.  Joint  Stock  Coal  Co.,  35  Law 
T.  (N.  S.)  6G8,  plaintiff  contracted  to  deliver 
defendant  coal.    Defendant  declined  to    re- 
ceive.   In  an  action  for  damages,  as  It  ap- 
peared there  was  no  market  value  for   that 
particular  kind  of  coal  at  the  mouth  of  the 
shaft  the  place  of  delivery,  the  court    laid 
down  as  a  rule  for  measuring  damages   the 
difference  between  tbe  amount  of   tbe    ex- 
penditure of   plaintiff   in  raising   tbe    coal, 
added  to  the  value  of  the  coal  bad  it    re^ 
malned  unralscd  and  unsold  In  tbe  mine,  and 
tbe  contract  price  per  ton  which  the  JBJi,alntiff 
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would  have  received  for  the  coal  had  the 
contract  been  dnly  performed.  There  was  ao 
evidence  in  the  present  case  that  the  coal 
loTolTed  vas  without  market  value.  There 
wu  positive  evidence  that  It  had  snch  value. 
The  court  erred  lu  assuming  that  It  had  no 
maricet  value,  and  in  adopting  any  other  rule 
fw  measuring  the  damages  than  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket value  at  the  time  of  the  breach,  in  the 
absence  of  its  having  been  shown  and  the 
Jnry  having  found  that  the  coal  was  without' 
maricet  value.  If  the  coal  contracted  to  be 
•delivered  was  without  market  value,  then  It 
was  incumbent  upon  the  court  to  adopt  some 
other  rule  than  the  difference  between  the 
market  value  and  the  contract  price  for 
measuring  the  damages  which  would  com- 
pensate plaintiffs  for  their  alleged  loss,  and 
jet  would  Impose  upon  defendants  no  un- 
necessary burden,  observing  the  requirement 
that  plaintiff  should  make  every  reasonable 
effort  to  escape  injury  from  the  alleged  viola- 
tion of  the  contract. 

The   Judgment   should   be   reversed.    Be- 
versed. 


BOARD   OP   COM'RS   OF   GARFIBLD 

COUNTY  V.  BBARDSLBY. 

(Court  of  Appeals  of  Colorado.    Sept.  8,  1902.) 

<!OnNTY    JimOB-FEBS    IN    DISMISSED    CRIM- 
INAL CASBS-BXPBNSBS  IN  DBPENDINQ 
JURISDICTION— ESTOPPEL. 

1.  Under  3  Mills'  Ann.  St  p.  565,  {  1901. 
proridine  that  the  county  judge  shall  receive 
"for  each  trial  or  hearing  of  a  cause  instituted 
in  the  county  court,  for  each  day  actnally  oc- 
cupied by  him  in  such  bearing  or  trial,  to  be 
tued  as  costs  against  the  unsuccessful  party, 
Id  comities  of  the  •  •  •  fourth  class,  four 
dollars."  he  was  not  entitled  to  a  fee  in  a  mis- 
demeanor case,  in  which  there  had  been  no  trial 
or  hearing,  the  district  attorney  having  en- 
tered a  nolle  prosequi, 

2.  A  county  judge  was  not  entitled  to  com- 
pennation  from  the  county  for  time,  labor,  and 
expense  iu  defending  in  the  district  court  the 
jurisdiction  of  the  county  court  in  misdemeanor 
<ai«s. 

3.  The  mere  fact  that  a  county  judge  subse- 
4oently  appealed  from  an  action  of  the  board 
of  county  commissioners  disallowing  a  part  of 
his  claim  for  fees  and  services  did  not  estab- 
lish a  knowledge  on  his  pai-t  that  a  warrant 
which  he  had  accepted  was  issued  in  full  sat- 
isfaction of  his  claim. 

Appeal  from  district  court,  Garfield  coun- 
ty. 

Action  by  A.  L.  Beardsley  against  the 
board  of  county  commissioners  of  Garfield 
county.  Froin  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

CL  W.  Darrow,  for  appellant 

WTLSON,  P.  J.  The  plaintiff,  Beardsley, 
Judge  of  the  county  court  of  Garfield  county, 
presented  to  the  defendant  commissioners 
for  allowance  certain  bills  for  fees  and  costs 
taxed  In  misdemsanor  cases  pending  in  his 
court  The  aggregate  amount  was  $150. 
The  bills  were  allowed  to  the  total  amount 
of  about  $110,  and  various  items,  aggregat- 


ing about  $38,  were  disallowed.  A  warrant 
was  drawn  for  the  $110,  and  was  received 
by  the  plaintiff.  Shortly  after  this  he  ap- 
pealed from  the  decision  of  the  board  upon 
the  items  disallowed.  Upon  appeal  the  dis- 
trict court  allowed  the  rejected  items  to  the 
amount  of  $20,  and  disallowed  the  rsmain- 
der.  The  question  before  this  court  is 
whether  several  items  which  were  allowed 
by  the  district  court  are  proper  charges 
against  the  county.  Two  of  these  items 
were  in  the  sum  of  $4  each,  charged  for  - 
the  trial  or  hearing  of  two  misdemeanor  cas- 
es, in  which  there  had  been  in  reality  no 
trial  or  hearing,  the  district  attorney  having 
entered  a  nolle  prosequi  in  each.  It  was  at- 
tempted to  sustain  this  charge  under  a  clause 
of  the  fee  and  salary  act,  which  reads  as 
follows:  "For  each  trial  or  bearing  of  a 
cause  instituted  In  the  county  court,  for  each 
day  actually  occupied  by  hlu  in  such  bear- 
ing or  trial,  to  be  taxed  as  costs  against  ths 
unsuccessful  party.  In  counties  of  the 
•  •  •  fourth  class,  four  dollars."  8  Mills' 
Ann.  St  p.  566,  {  1901;  Laws  1891,  p.  20S,  | 
5.  We  do  not  think  the  charge  was  a  proper 
one.  The  evident  Intent  of  the  statute  was 
to  provide  that  this  sum  might  be  taxed  as 
costs  to  cover  the  time  occupied  by  the  court 
in  the  final  trial  or  hearing  of  a  cause.  We 
do  not  see  how  this  right  could  accrue— waiv- 
ing all  other  questions— In  a  cause  which  did 
not  come  to  trial  at  all.  as  was  the  case  here. 
The  nolle  prosequi,  of  course,  disposed  of  the 
case,  and  so  would  a  dismissal  by  a  plaintiff 
in  a  civil  suit.  It  certainly  could  not  be 
contended  in  the  latter  case  that  the  plaintiff 
must  pay  costs  the  same  as  If  hia  case  bad 
come  to  trial  and  had  been  regularly  haard. 
In  each  it  would  be  proper  to  tax  as  costs 
only  what  is  allowed  for  the  consideration 
of  a  motion,  or  the  entry  of  an  order  of  dis- 
missal. 

Query:  Aq  the  language  of  the  statute  pro- 
vides for  the  taxation  of  this  Item  of  cost 
against  the  unsuccessful  party  only,  does  It 
apply  at  all  to  other  than  a  civil  trial?  To 
the  prosecution  neither  for  a  crime  nor  a 
misdemeanor  is  the  cotmty  a  party.  In  such 
case,  therefore,  even  after  full  trial  to  a  Jury, 
can  this  cost  be  taxed  against  It  and  this, 
too,  whether  the  result  be  acquittal  or  con- 
viction? Boykln  v.  People,  23  Colo.  181,  46 
Pac.  635. 

Another  item  In  the  bill  was:  "To  time, 
labor,  and  expense  in  defending  Jurisdiction 
of  county  court  in  misdemeanor  cases,  in- 
volving trip  to  Aspen  to  appear  In  district 
court,  and  appearance  In  district  court  In 
Glenwood  Springs,  $15.00."  Of  this  the  dis- 
trict court  allowed  only  $5,  being  ths 
amount  for  expenses  alleged  to  have  been 
Incurred.  We  are  not  advised  by  the  record 
as  to  how  the  question  of  Jurisdiction  arose, 
except  that  it  was  In  a  prosecution  for  mis- 
demeanor. Neither  are  we  informed  why 
the  judge  felt  called  ui)on  to  personally  ap- 
pear   in   the  district  «yir|,^^^ijd^(5^gl.^ 
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JarlsdlctlMi.  We  can  concelTe  of  no  circum- 
stances which  would  require  it.  In  such  a 
case  the  duty,  If  any,  to  defend,  would  de- 
volve upon  the  district  attorney,  under  the 
statute.  It  is  sufficient  to  say,  however, 
that  the  statute  nowhere  makes  provision 
for  an  allowance  for  compensation  for  sncb 
services,  and  hence  the  Judge  was  not  entl^ 
tied  to  demand  it  Garfield  Co.  v.  Leonard, 
26  Colo.  153,  57  Pac.  893. 

The  contention  on  the  part  of  the  connty 
that  the  plaintiff  was  precluded  from  any 
recovery  on  the  disallowed  balance  because 
he  had  accepted  the  warrant  for  the  part 
allowed,  which  had  been  issued  in  full  sat- 
isfaction of  his  claim,  is  without  force,  im- 
der  the  circumstances  of  this  case.  It  does 
not  appear  that  the  plaintiff  had  knowledge 
of  the  condition  upon  which  the  warrant  had 
been  issued  at  the  time  he  received  it,  nor 
are  any  facts  shown  from  which  snch  knowl- 
edge may  be  presumed.  The  mere  fact  that 
he  subsequently  appealed  from  the  action  of 
the  board  with  reference  to  the  disallowance 
of  a  part  of  bis  claim  does  not  establish  this 
knowledge.  Because  he  appealed,  it  does 
not  necessarily  follow  that  he  knew  the  oon- 
dltion  attached  to  the  acceptance  of  the  war- 
rant was  that  it  should  be  in  satisfaction  of 
the  entire  claim.  Even  if  it  were,  he  might 
have  obtained  this  knowledge  after  he  had 
accepted  the  warrant  and  before  he  gave 
notice  of  appeal.  The  case  therefore  does 
not  come  within  the  rule  recognized  by  both 
of  our  appellate  courts.  Board  v.  Dumell, 
16  Colo.  App.  — ,  66  Pac.  1078;  Same  v. 
Morgan,  28  Colo.  322,  66  Pac.  41. 

For  error  in  allowing  the  items  of  charges 
mentlimed,  the  Judgment  of  the  district  court 
must  be  reversed.    Reversed. 


A8HWORTH  v.  McNAMEE  et  al. 

(Court  of  Appeals  of  Colorado.    Sept  8,  1902.) 

WILLS-CONTEST— MENTAL  CAPACITY— WIT- 
NESSES. 

1.  On  the  trial  of  an  appeal  from  an  order 
granting  probate  of  a  will  the  contestant  is  not 
limited  to  the  testimony  of  the  sabscribing  wit- 
nesses to  show  the  mental  condition  of  the  tes- 
tator at  the  time  the  will  was  executed. 

Appeal  from  district  court,  Arapahoe  coun>- 

ty. 

Proceeding  for  the  probate  of  a  will  on 
petition  of  Joel  McNamee  and  others,  pro- 
ponents, opposed  by  Pauline  Ashwortb,  con- 
testant From  a  Judgment  of  the  district 
court  affirming  the  probate  gn^anted  by  the 
coimty  court  the  contestant  appeals.  Re- 
versed. 

Wm.  T.  Rogers  and  Mclntyre  &  Bray,  for 
appellant 

GUNTER,  J.  Probate  of  a  will  was  grant- 
ed by  the  county  court  and  appeal  taken 
therefrom  by  the  contestant  to  the  district 
court    Upon  retrial  there  contestant  offered 


to  prove  by  witnesses  other  than  those  at- 
testing the  will  "that  the  testator  was  not 
at  the  time  of  executing  said  will,  of  sound 
mind  and  disposing  memory."  This  offer 
the  court  refused,  and  therein  erred.  Tb» 
contestant  was  not  limited  to  the  testimony 
of  the  subscribing  witnesses  of  the  will,  but 
was  entitled  to  introduce  any  competent  tes- 
timony to  the  mental  capacity  of  the  testa- 
tor. In  re  D' Avignon's  Will,  12  Colo.  App. 
480,  55  Pac.  936.  No  opinion  Is  expressed 
6pon  the  remaining  question  presented. 
Let  the  Judgment  be  reversed.    Reversed. 


AMERICAN  NAT.  BANK  OF  DENVER  v. 
HOEFFER. 

(Court  of  Appeals  of  Colorado.    Sept  8,  1902.> 

WATBR    RIQHT— EASEMENT— CONVBTANCB    AS 
APPURTENANT— PRESUMPTION. 

1.  8.,  owning  lands  in  sections  7  and  8,  and 
water  rights  in  a  canal  Just  east  of  section  8. 
constructed  a  ditch  across  his  land  in  section  8, 
for  the  purpose  of  irrigating  the  land  in  section 
7,  connecting  the  canal  and  the  land  in  section 
7,  and  used  it  in  irrigating  said  land.  This  be 
also  did,  without  objection,  after  he  had  con- 
veyed the  land  in  section  8  to  tJ.  Afterwards 
title  to  both  tracts  was  united  in  U.,  who  suli- 
sequently  deeded  the  land  In  section  7,  with  its- 
appurtenances,  and  his  -nantee  made  a  like 
conveyance  to  another.  The  deeds  made  no- 
si>ecific  mention  of  the  ditch,  but  the  grantees 
used  it  without  objection,  till  several  years- 
after  TJ.  conveyed  his  land  in  section  8.  Held, 
that  it  would  be  presumed  that  the  grantors- 
intended  to  convey  and  did  convey  the  ease- 
ment of  the  ditch. 

Appeal  from  district  court,  Arapahoe  conn- 
ty. 

Action  by  Charles  Hoeffer  against  the 
American  National  Bank  of  Denver.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

T.  J.  O'Donnell  and  Milton  Smith,  for  ap- 
pellant 

GUNTER,  J.  Smith  owned  S.  %  N.  W. 
^,  section  8;  also  lands  in  section  7.  Hav- 
ing water  rights  in  a  canal  Just  east  of  sec- 
tion 8,  for  the  purpose  of  applying  them  in 
irrigating  his  land  in  section  7  he  constructed, 
a  ditch  across  S.  %  N.  W.  %  section  8,  con- 
necting the  canal  and  the  land  in  section  7, 
and  used  it  in  irrigating  last-mentioned  land. 
Thereafter  he  conveyed  the  land  in  section 
8  to  Sullivan,  retaining  the  land  in  section 
7.  Diuing  the  year  the  ownership  of  the  land 
was  thus  held,  Amett  without  objection 
from  Sullivan,  continued  the  use  of  the  ditch- 
on  section  8  in  irrigating  the  land  in  section 
7.  Amett  thereafter  conveyed  the  land  in- 
section  7,  with  its  appurtenances,  to  Sulli- 
vanj  thus  uniting  in  Sullivan  the  ownership- 
of  lands  In  sections  7  and  8.  During  bis 
holding  of  the  tracts,  Sullivan  continued  to- 
use  the  ditch  In  section  8  In  irrigating  from 
the  canal  the  land  In  section  7.  Sullivan, 
July,  1801,  conveyed  the  land  In  section  7,  with' 
Its    appurtenances,    to    Hughes. , /The i^tterr 
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tinoaghoat  the  Irrigating  seasons  from  1891  to 
July,  1£D5,  Indaslve,  continued,  without  ob- 
jection on  the  part  of  the  owner  of  the  land 
In  section  8,  to  use  the  ditch  thereon  In  Irri- 
gating his  land  in  section  7.  February,  1896, 
defendant  succeeded  Hughes  In  the  ownership 
of  the  land  In  section  7,  and  its  appurtenances. 
Daring  the  Irrigating  seasons  of  1896  and  1897, 
defendant  has  used  the  ditch  in  section  8  In 
Irrigating  the  land  In  section  7.  Plaintiff  In 
ISM  succeeded  Sullivan  In  the  ownership  of 
8.  %  N.  W.  %  section  8.  Defendant  claimed 
die  right  to  flow  water  through  the  ditch  in 
Kction  8.  This  right  plaintiff  denied,  and  this 
action  was  to  enjoin  defendant  from  so  using 
tbe  ditch.  Plaintiff  had  Judgment  t)elow.  De- 
fendant appealed.  No  appearance  here  by 
iHalntur. 

An  easement,  tucb  as  the  one  In  question, 
may  pass  as  an  appurtenance  to  the  dominant 
estate  without  specific  mention  In  the  deed 
eonreylng  such  estate.  It  does  so  pass  pro- 
Tided  such  was  the  intention  of  tbe  grantor. 
Tbe  deed  being  silent,  sncb  Intention  Is  gath- 
ered from  the  presumptions  arising  from  the 
circumstances  surrounding  the  transaction. 
Amett  y.  Llnhart,  21  Cola  188.  40  Pac.  355; 
Prank  ▼.  Hicks,  4  Wyo.  602,  85  Pac.  475, 
1035;  Oelwlcks  t.  Todd,  24  Colo.  494,  52  Pac. 
788;  Insurance  Co.  ▼.  Cbllds,  25  Colo.  860, 
M  Pac.  1020.  Amett  constructed  the  ditch  In 
question  for  Irrigating  the  land  in  section  7, 
and  so  used  It.  During  his  ownership  of  the 
land  In  section  7  this  ditch  was  a  visible,  con- 
tinuous, and  reasonably  necessary  appurte- 
nance of  tbe  land  In  section  7.  So  It  was  dur- 
ing the  ownership  of  Sullivan  and  Hughes,  re- 
spectively. Although  there  Is  no  specific  men- 
tion of  this  ditch  bt  their  respective  deeds. 
It  is  a  reasonable  presumption  from  the  facts 
■urronndlng  the  deeds  of  the  respective  gran-  I 
tors  that  each  of  them  Intended  to  convey  and 
did  convey  tbe  easement  in  question.  Under  i 
this  presumption,  defendant  Is  tbe  owner  of 
the  easement  in  question,  and  the  court  be- 
low erred  In  enjoining  it  from  using  the  same. 
In  addition  to  above  authorities  supporting 
this  conclusion  are  Toothe  v.  Bryce,  60  N.  J. 
Iq.  589.  25  Ati.  182;  Howell  v.  Estes,  71  Tex. 
600.  12  S.  W.  62;  Baker  v.  Rice,  66  Ohio  St. 
463.  47  N.  E.  653;  Sanderiln  v.  Baxter,  76 
Va.  299.  44  Am.  Rep.  166;  Spencer  t.  KUmer, 
161  N.  Y.  390,  45  N.  E.  866. 

L«t  tbe  Judgment  below  be  reversed.    Re- 
versed. 


8TATT0N,  County  Treasurer,  v.  PEOPLE  ex 

rel.  BURR. 
(Court  of  Appeals  of  Colorado.    Sept  8,  1902.) 

TAXATION— RBALTT  SOLD  FOR  TAXES  ON 
PERSONAI.TT  —  RBDBMPTION  BY  PRIOR 
MORTOAOEB  —  MANDAMUS  —  REMEDY  IN  EQ- 
tnTY. 

1.  Mills'  Ann.  St.  i  3882,  provides  that  real 
estite  most  be  sold  at  tax  sale  for  the  taxes 
assessed  aKaiust  it,  and  also  for  tbe  taxes  as- 
^s«U  aeainst  the  owner's  personal  property. 
Section  3905  allows  a  redemption  by  payment 


of  the  entire  amount  for  which  tbe  land  Is  sold. 
Sections  3770,  3812,  and  3890  provide  that  an 
assessment  on  realty  and  all  subsequent  pro- 
ceedip.Ks  are  against  the  land,  without  regard 
to  title.  Section  3771  provides  that  in  case  of 
personalty  the  assessment  and  tbe  subsequent 
proceedings  are  against  the  owner.  Mortgaged 
land  was  sold  for  taxes  assessed  against  it  and 
tbe  owner's  personal  property.  Held,  that  the 
mortgagee  was  entitled  to  a  release,  as  to  her 
interest,  on  payment  only  of  the  amount  pri- 
marily chargeable  against  the  land. 

2.  Under  Mills'  Ann.  Code,  §  307,  providing 
that  mandamus  lies  to  compd  the  performance 
nf  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station, 
where  mortgaged  land  was  sold  for  taxes  as- 
sessed against  it  and  the  owner's  personal  prop- 
erty, mandamus  will  not  lie  to  compel  tbe 
county  treasurer  to  accept  the  amount  of  the 
tax  chargeable  against  the  land,  and  issue  a 
certificate  of  redemption. 

3.  Tbe  proper  remedy  is  a  proceeding  in  eq- 
uity against  the  tax  certificate  holder  for  a  de- 
cree establishing  a  right  of  redemption  In  so  far 
as  may  be  necessary  for  the  protection  of  the 
mortgagee's  security. 

Appeal  from  district  court,  Rio  Grande 
county. 

Mandamus  by  the  people,  on  the  relation  of 
Almlra  S.  Burr,  against  William  O.  Station, 
as  county  treasurer,  to  compel  bim  to  receive 
the  amount  of  taxes,  etc.,  due  on  account  of 
an  assessment  against  certain  realty,  and  Is- 
sue a  certificate  of  redemption.  From  a  Judg- 
ment granting  the  relief  prayed,  respondent 
appeals.    Reversed  on  rehearing. 

Charies  M.  Corlett,  for  appellant  Jesse 
Stephenson,  for  appellee. 

THOMSON,  J.  On  tbe  9th  day  of  July, 
1892,  Clarkson  A  Pound  executed  a  deed  con- 
veytog  certain  real  estate  of  which  he  was 
the  owner  to  a  trustee  to  secure  the  payment 
of  an  indebtedness  from  bim  to  Almbra  S. 
Burr.  This  deed  was  duly  recorded  on  the 
11th  day  of  the  same  month.  Afterwards  tbe 
land  was  sold  at  tax  sale  for  tbe  unpaid  taxes 
asscfised  against  It  and  the  unpaid  taxes  as- 
sessed against  Pound  on  bis  personal  property 
for  the  years  1893,  1894,  and  1895.  After  the 
sale,  Almira  S.  Burr,  for  the  purpose  of  a  re- 
demption of  tbe  land  from  the  tax  sale,  ten- 
dered to  tbe  treasurer  tbe  amount  of  tbe  tax- 
es, interest,  costs,  and  penalties,  due  on  ac- 
count of  tbe  assessment  against  tbe  land;  but 
the  treasurer  refused  to  receive  tbe  money  or 
allow  a  redemption  unless  the  taxes,  interest, 
costs,  and  penalties  due  on  account  of  the  as- 
sessment against  Pound  on  bis  personal  prop- 
erty were  also  paid.  Tbts  action  was  brought 
in  the  name  of  tbe  people  of  tbe  state,  on  tbe 
relation  of  Almlra  S.  Burr,  to  compel  the 
treasurer  to  receive  tbe  amount  so  tendered, 
and  issue  a  certificate  of  redemption  to  tbe 
relator.  The'  cause  was  heard  on  tbe  petition 
and  answer,  and  a  peremptory  writ  of  manda- 
mus ordered  as  prayed  in  the  petition.  The 
respondent  appeals. 

In  support  of  the  Judgment  the  relator  re- 
lies on  tbe  decision  of  this  court  in  the  case 
of  GlfTord  V.  Callaway,  8  Colo.  App.  359,  46 

Pac.  626.    This  decision  will  be  foUped  JateF^ 
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For  the  respondent  It  la  contended:  First, 
that  by  the  express  terms  of  the  statute  there 
can  be  no  redemption  at  all,  except  upon  pay- 
ment not  only  of  the  taxes  assessed  against 
the  land,  but  of  the  taxes  levied  on  the  per- 
sonal property  of  the  owner,  so  that  the  claim 
of  the  purchaser,  as  well  as  for  the  money 
paid  on  account  of  the  personal  tax  as  for  the 
money  paid  on  account  of  the  tax  against  the 
land,  is  paramount  to  all  the  other  claims; 
and,  second,  that,  even  If  the  relator  might  be 
entitled  to  relief,  her  remedy  Is  not  manda- 
mus. 

In  support  of  the  first  proposition  we  are 
referred  to  the  following  sections  of  Mills' 
Annotated  Statutes: 

"Sec.  3882.  The  county  treasurer  shall,  be- 
fore the  twentieth  day  of  April  In  each  year, 
make  out  a  list  of  all  lands  and  town  lots 
subject  to  sale,  describing  sncb  lands  and 
town  lots  as  the  same  are  described  on  the 
tax  roll,  with  an  accompanying  notice  stat- 
ing that  so  much  of  each  tract  of  land  or 
town  lot  described  In  said  list  as  may  be  nec- 
essary for  that  purpose,  will,  on  a  day  spec- 
ified thereafter,  and  the  next  succeeding  days, 
lie  sold  by  him  at  public  auction  at  the  county 
treasurer's  office,  for  the  taxes  and  charges 
thereon,  and  taxes  and  charges  assessed 
against  the  owner  thereof  for  personal  prop- 
erty." 

"Sec.  3905.  Real  property,  sold  under  the 
provisions  of  this  act,  may  be  redeemed  by 
the  owner,  his  agent,  assignee  or  attorney,  at 
any  time  before  the  expiration  of  three  years 
from  the  date  of  sale,  and  at  any  time  before 
the  execution  of  the  deed  to  the  purchaser, 
bis  heirs  or  assigns,  by  the  payment  to  the 
treasurer  of  the  proper  county,  to  be  held  by 
him  subject  to  the  order  of  the  purchaser,  of 
the  amount  for  which  the  same  was  sold, 
with  interest  thereon  at  the  rate  of  twenty- 
five  per  cent  per  annum  from  the  date  of 
sale,  and  fifteen  per  cent  on  the  sum  if  re- 
deemed within  three  months  from  the  date 
of  the  sale  thereof,  and  twenty-five  per  cent. 
if  redeemed  after  three  months  and  within 
one  year  from  the  date  of  sale,  and  forty  per 
cent,  if  redeemed  after  one  year  and  within 
two  years  from  the  date  of  sale,  and  fifty  per 
cent.  If  redeemed  after  two  (2)  years  and 
within  three  (3)  years,  together  with  the 
amount  of  all  taxes  accruing  on  sncb  real  es- 
tate after  the  first  sale,  paid  by  the  purchaser 
and  indorsed  on  his  certificate  of  purchase, 
with  interest  on  the  same  at  the  rate  of  twen- 
ty-five per  cent  per  annum  on  such  taxes 
paid  subsequent  to  such  sale." 

By  the  terms  of  section  3882,  real  estate 
must  be  sold  at  tax  sale  as  wpU  as  for  the 
taxes  on  the  owner's  personal  property  as  for 
the  taxes  Hsses.scd  against  the  land,  and 
the  redemption  provided  for  by  section  3905 
Is  accomplished  by  payment  of  the  entire 
amount  for  which  the  land  was  sold;  but  It 
Is  only  where  the  redemption  Is  effected  by 
payment  to  the  treasurer  that  the  provisions 
of  the  latter  section  are  applicable,  and.  It 


there  could  be  no  redemption  from  a  tax  sale 
except  by  payment  to  the  treasurer,  the  po- 
sition of  the  holder  of  a  prior  mortgage  would 
be  no  better  than  that  of  the  owner  of  the 
land.  The  latter  owes  the  debt,  and  there  is 
therefore  no  hardshlpi  in  requiring  full  itayment 
from  him  as  a  condition  of  redemption;  bat  ti> 
make  the  tax  upon  his  personal  property  a 
dalm  against  the  land  paramount  to  the  lien 
of  a  prior  mortgage  might  seriously  Impair 
the  value  of  the  security.  He  might  after  the 
j  execution  of  the  mortgage,  acquire  personal 
'  property  to  such  amount  and  of  such  value 
;  that  the  tax  would  render  the  security  worth- 
less. It  would  be  impossible  for  a  creditor, 
when  taking  his  mortgage,  to  anticipate  fu- 
ture dealings  of  his  debtor;  and,  If  the  status, 
of  his  security  were  dependent  on  them,  con- 
ditions might  be  brought  into  existence  which 
would  render  him  a  helpless  spectator  of  the 
confiscation  of  his  own  property.  It  Is  with- 
in the  power  of  the  legislature  to  give  prece- 
dence to  a  tax  on  personal  property  over  ante- 
cedent Incumbrances,  but  in  view  of  possible 
results,  the  Intention  so  to  do  must  appear  in 
express  and  unmistakable  language.  See  State 
r.  City  of  Newark,  42  N.  J.  Law,  38.  In  Glf- 
ford  V.  Oallaway,  supra.  It  was  held  by  this 
court  that  if  the  statute  created  a  lien  upon 
land  for  the  taxes  on  the  owner's  personal 
property,  that  lien  was  subject  and  subordi- 
nate to  valid  prior  Hens.  A  lien  is,  in  terms, 
created  upon  real  estate  for  the  taxes  assess- 
ed against  it;  and  the  assessment  and  all  sub- 
sequent proceedings,  down  to  and  including 
the  sale,  are  against  the  land,  without  regard 
to  title.  Mills'  Ann.  St  {{  3770,  3812.  3890. 
It  is  therefore  evident  that  the  intention  was 
that  the  Hen  of  those  taxes  should  attach  to 
the  land,  without  regard  to  title,  and  sboiild 
consequently  be  superior  to  all  other  liens. 
See  Osterberg  v.  Trust  Co.,  93  U.  8.  424,  2a 
L.  Ed.  964;  Spratt  v.  Price,  18  Fla.  289.  But 
in  the  case  of  personal  property  the  assess- 
ment and  the  subsequent  proceedings  are 
against  Its  owner.  Any  personal  property  of 
his  is  subject  to  seizure  and  sale  for  the  tax, 
whether  it  be  the  same  property  upon  whldk 
the  tax  was  levied  or  not;  and  if  the  prop^ 
ty  taxed  has  been  removed  from  the  county. 
or  cannot  be  found  by  the  treasurer,  the 
amount  may  be  collected  by  suit  against  him. 
Mills'  Ann.  St  S  3771.  The  proceedings 
throughout  are  in  personam,  and  the  provi- 
sion for  the  sale  of  the  owner's  land  for  the 
same  tax  furnishes  a  remedy  which  is  cumu- 
lative merely.  The  proceedings  being  against 
the  person,  and  not  against  the  land,  the  sale 
of  the  land  for  the  claim  against  the  person 
can  affect  only  the  Interest  of  the  person.  The 
certificate  of  purchase  invests  the  purchaser 
with  the  lien  of  the  tax  against  the  land, 
which  is  paramount  to  all  other  liens,  and  also 
with  a  lien  for  the  money  paid  by  him  <hi  ac- 
count of  the  personal  tax,  which  Is  subject  to- 
prior  liens.  Our  conclusion  is  that  while  the 
relator's  trust  deed  is  subject  to  the  Hen  of 
i  the  purchaser  on  account  of  the  tax  assessed; 
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against  the  real  estate,  It  Is  not  subject  to  the 
Ueo  which  he  has  acquired  on  account  of  the 
tax  levied  on  the  owner's  persjnal  property, 
and  that,  in  a  proper  proceeding,  she  would 
be  entitled  to  a  release,  as  to  her  interest,  up- 
on payment  only  of  the  amount  primarily 
cbargeable  against  the  land. 

The  second  of  the  respondent's  propositions 
is,  we  think,  correct  In  the  case  of  Glftord 
T.  Callaway,  upon  which  the  relator  relies, 
tiiere  bad  been  no  sale  for  taxes.  The  plain- 
titr,  who  had  become  the  owner  of  the  real 
estate  through  foreclosure  of  a  trust  deed,  at 
a  time  when  taxes  were  being  regularly  col- 
lected, tendered  to  the  treasurer  the  amount 
of  the  tax  assessed  against  the  land;  bat 
tbat  officer  refused  to  receive  the  money  un> 
less  the  tax  upon  the  personal  property  of 
the  grantor  in  the  trust  deed,  levied  before 
tbe  foreclosure,  but  long  after  the  execution 
of  the  deed,  was  also  paid.  We  held  that  it 
was  the  duty  of  the  treasurer  to  receive  the 
money  tendered,  and  that  mandamus  would 
lie  to  compel  him  so  to  do.  But  in  essen- 
tial particulars  there  is  a  distinction  between 
that  case  and  this,  which  renders  the  rale 
announced  there  inapplicable  here.  While 
the  treasurer  is  still  engaged  In  the  collec- 
tion of  taxes,  he' is  acting  in  behalf  of  the 
state  and  county;  and,  when  the  full  amount 
doe  in  any  particular  instance  is  tendered, 
he  is  bound  to  receive  it  As  against  an  In- 
nonbrancer,  there  is  a  lien  for  the  taxes  as- 
sessed upon  the  land,  and  that  lien  the  in- 
cumbrancer has  the  right  to  discharge  for 
the  protection  of  his  security.  Iliose  being 
the  only  taxes  with  which  his  Interest  is 
charged,  the  treasurer  has  no  discretion  to 
refuse  him  permission  to  pay  them.  But  the 
sltnation  Is  altered  by  a  sale  of  the  land  for 
taxes.  The  state  and  county  have  then  re- 
ceived the  money  due  them,  respeotively,  and 
their  claim  has  been  transferred  to  the  pur- 
chaser. It  is  with  him  that  future  dealings 
most  be  had.  The  law  provides  that  the  re- 
demption money  may  be  paid  to  the  treas- 
urer, but  that  officer  holds  it  subject  to  the 
order  of  the  purchaser.  He  receives  It,  not 
as  the  agent  of  the  state  or  county,  but  as 
the  agent  of  the  purchaser.  As  he  Is  con- 
stitoted  snch  agent  by  statute,  and  not  by 
contract  his  authority  is  limited  by  the  terms 
of  the  statute.  In  the  matter  of  receiving 
the  redemption  money,  the  sole  authority 
which  he  possesses  Is  found  in  section  3906. 
That  section  permits  redemption  upon  pay- 
ment to  him  of  the  sum  for  which  the  land 
was  sold,  with  a  specified  Interest  and  a 
specified  penalty.  Nowhere  Is  he  allowed  to 
abate  a  dollar  of  the  amount  The  money 
belongs  to  the  purchaser,  and,  while  the  Im- 
mediate parties  may  adjust  the  matter  to 
their  liking,  the  treasurer  must  act  within 
tbe  letter  of  the  law.  Mandamus  lies  to 
compel  the  performance  of  an  act  which  the 
law  specially  enjoins  as  a  duty  resulting 
flt>ni  an  office,  trust  or  station.  Mills*  Ann. 
Code,  t  307.     It  is  not  the  duty  of  the  treas- 


urer to  receive  in  redemption  less  than  the 
amount  for  which  the  land  was  sold,  with 
the  Interest  and  penalty.  To  make  the  state- 
ment a  llttie  more  explicit,  it  is  his  duty  not 
to  receive  In  redemption  less  than  the  amount 
for  which  the  land  was  sold,  with  the  inter- 
est and  penalty.  This  proceeding,  the  pur- 
pose of  which  Is  to  compel  the  respondent  to 
do  something  which  it  Is  not  his  duty  to  do, 
or,  otherwise  stated,  which  it  Is  his  duty  not 
to  do,  must  fall.  But  notwithstanding  the 
treasurer  cannot  be  forced  to  receive,  in  re- 
demption less  than  the  amount  named  in  the 
statute,  an  Incumbrancer  desiring  to  be  re- 
lieved from  the  lien  by  which  be  Is  affected 
Is  not  without  a  remedy.  The  purchaser 
holds  a  certificate  of  purchase,  which  he  can- 
not be  compelled  to  surrender,  or  the  va- 
lidity of  which  cannot  be  impaired,  except 
upon  payment  to  him  of  his  entire  purchase 
money,  with  the  statutory  Interest  and  char- 
ges; but  in  a  proceeding  in  equity  against 
him,  to  which  the  treasurer  would  not  be  a 
proper  party,  redemption,  so  far  as  may  be 
necessary  for  the  protection  of  the  mortga* 
gee's  security,  might  be  decreed.  The  certifi- 
cate of  pimdiase  would  not  be  surrendered. 
It  would  still  entitie  the  bolder  to  a  deed 
for  the  land.  But  the  instrument  would  con- 
vey only  the  titie  of  the  defaulting  owner. 
It  would  be  subject  to  the  incumbrance,  but 
the  grantee  would,  in  virtue  of  the  titie  re- 
ceived by  him,  have  the  right  to  pay  off  the 
debt  and  thus  perfect  bis  titie. 

The  Judgment  is  reversed,  with  direction 
to  dismiss  the  proceeding.    Heversed. 


BOARD   OP   COM'RS   OP   HINSDALB 
COUNTY  v.  CRUMP. 

(Court  of  Appeals  of  Colorado.    Sept  8,  1902.) 

DISTRICT  ATTORNEYS  —  APPOINTMENT  OP 
COUNSBL  TO  ASSIST  IN  CRIVINAL  CASB— 
POWER  OP  COURT— VALUE  OF  SERVICES— 
EVIDENCES— CLAIM  AOUNST  COUNTY— VERI- 
FICATION  —  PREMATURE  ACTION  —  DEPAR- 
TURE. 

_  1.  The  district  court  has.  In  the  proper  exer- 
cise of  its  discretion,  power,  independent  of  any 
express  statutory  grant,  to  appoint  counsel  to 
assist  the  district  attorney  in  criminal  cases; 
so  that  the  county  will  be  liable  for  his  serv- 
ices. 

2.  The  allowance  by  the  district  coart  for 
services  of  on  attorney  it  has  appointed  to  as- 
sist in  a  criminal  case  is  at  least  prima  facie 
proof  of  the  value  of  the  services. 

3.  The  statutory  requirement  that  a  personal 
claim  against  a  county  presented  for  allowauc« 
shall  be  verified  does  not  apply  where  the  dis- 
trict court  appoints  connsel  to  assist  the  dis- 
trict attorney  in  a  criminol  case;  but  its  order, 
or  a  certified  copy  thereof,  that  he  be  allowed 
a  certain  sum  as  compensation  for  his  services, 
is  sufficient  proof  to  the  county  commissioners 
that  the  services  were  rendered. 

4.  Suit  on  a  claim  against  the  county  is  not 
premature  because  brought  before  the  commis- 
sioners finally  acted  on  it  plaintiff  havinfc  a 
right  to  presume,  from  the  fact  that  they  had 
eight  meetings  between  the  filing  of  the  claim 
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and  the  bringing  of  the  salt,  that  the  claim  had 
been  disallowed. 

6.  There  is  no  departure  where  the  complaint 
alleged  that  the  court  appointed  plaintiff  as 
special  prosecutor  or  prosecuting  attorney  to 
represent  the  people  in  a  certain  criminal  case, 
and  the  amendment  is  the  insertion  of  the 
words  "to  assist  the  distrirt  attorney"  in  place 
of  the  words  "as  special  prosecutor. 

Appeal  from  district  court,  Hinsdale  county. 

Action  by  S.  D.  Crump' against  the  board 
of  county  commissioners  of  Hinsdale  county. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

O.  D.  Bardwell  and  W.  A.  Byal,  for  appel- 
lant 

WILSON,  P.  J.  At  the  beginning  of  a  trial 
for  murder  tiie  district  attorney  suggested  to 
the  court  that  by  reason  of  the  importance 
of  the  case  he  needed  araistance  In  its  prose- 
cution, and  requested  the  appointment  of  coun- 
sel for  that  purpose.  Thereupon  the  court  ap- 
pointed plaintiff,  Crump,  a  qualified  and  li- 
censed member  of  the  bar,  who  accepted,  and 
acted  at  the  trial  as  such  assistant  At  the 
conclusion  of  the  trial  the  court  made  an 
order  directing  ttiat  be  be  allowed  the  sum 
of  $200  as  compensation  for  his  services,  and 
that  said  amount  be  paid  by  Hinsdale  county. 
That  the  district  court  In  this  state  has  the 
power  to  appoint  counsel  to  assist  the  district 
attorney  in  criminal  trials  cannot,  we  think, 
be  questioned,  either  on  reason  or  authority. 
The  exercise  of  such  power  is  not  prohibited 
by  statute,  and  belongs  to  the  court  inde- 
pendent of  any  express  statutory  grant  or 
sanction.  It  is  one  of  the  inherent  powers  of 
a  court  of  general  Jurisdiction,  charged  with 
the  duty  of  administering  the  law  and  secur- 
ing a  fair  trial,  not  only  for  the  defendant 
but  for  the  people  of  the  state.  It  la  a  power 
which  the  interests  of  public  Justice  require 
to  be  vested  in  the  court.  The  nonexistence 
of  the  power  might  sometimes  lead  to  the 
miscarriage  of  Justice,  and  facilitate  the  es- 
cape of  offenders  g^uilty  of  heinous  crimes,  and 
who  Justly  merit  punishment  The  exercise 
of  the  power  is,  of  course,  discretionary  with 
the  court  and  this  discretion  is  subject  to 
review  in  the  appellate  tribunals  as  in  other 
cases.  Tull  t.  State,  89  Ind.  238;  81  Cent 
Law  J.  844.  In  this  case  no  abuse  of  discre- 
tion is  made  to  appear.  It  Is  not  necessary 
further  to  discuss  the  reason  upon  which  the 
rule  is  founded,  because  it  has  been  expressly 
recognized  and  settled  by  a  prior  adjudica- 
tion of  this  court.  Raymond  v.  People,  2  Colo. 
App.  349,  30  Pac.  504.  The  principle  upon 
which  this  rule  is  based  has  been  recognized 
and  affirmed  by  our  supreme  court  The  stat- 
utes of  the  state  expressly  provide  for  the  ap- 
pointment of  a  special  attorney  in  criminal 
cases  to  act  for  and  in  place  of  the  district 
attorney  \n  certain  specified  contingencies,  but 
our  supreme  court  has  held  that  the  power 
of  the  district  court  to  make  such  an  appoint- 
ment is  not  limited  to  the  contingencies  speci- 
fied in  the  statute.    It  Is  within  the  inherent 


power  of  the  court  to  appoint  In  other  cases 
where  necessary  in  the  furtherance  of  Justice 
and  for  the  due  administration  of  the  law. 
Roberts  v.  People,  11  Colo.  215.  17  Pac.  637; 
People  v.  District  Court  of  Second  Judicial 
Dist,  29  Colo.  5,  66  Pac.  896. 

The  court  having  power  to  appoint  an  as- 
sistant to  the  district  attorney.  It  necessarily 
follows  that  such  assistant  is  entitled  to  com-    ' 
pensatlon  for  his  services,  to  be  paid  by  the 
county,  which  Is  charged  with  the  payment 
of  the  expenses  of  the  prosecution  in  a  crhn- 
inal  triaL    It  la  true  that  the  statute  does 
not  make  express  provision  for  the  payment 
of    such    compensation,    nor    prescribe    the 
amount  of  it;    but  the  same  might  be  said 
of  other  expenses  which  are  sometimes  nec- 
essarily Incurred  In  a  crlmtaial  trial.    All  can- 
not be  foreseen,  and  it  might  seriously  inter- 
fere with  criminal  prosecutions  If  tbe  court 
charged  with  the  duty  of  hearing  them  had 
not  the  power  to  provide  for  these  unfore- 
seen contingencies.    An  attorney  Is  an  officer 
of  the  court  but  the  .court  would  have  no 
right  to  compel  him,  by  its  order,  to  bestow 
his   time,  learning,  and  labor   in  some   mat- 
ter without  his  being  entitled  to   reasonable 
compensation  therefor.     Claims  may  and  often 
do  arise  against  a  county  of  which  the  county 
commissioners  are  required  to  take  cognizance, 
which  do  not  arise  from  any  contract  with  the 
county,  but  which  grow  out  of  some   duty 
Imposed  by  law,  or  from  the  act  of  some  offi- 
cer who  la  authorized  and  required  by  law 
to  do  certain  things,  in  tbe  doing  of  which 
I  an  obligation  may  be  created  against  the  coun- 
ty, not  expressly  provided  for  by  statute.     Tull 
V.  State,  supra;   Montgomery  Co.  v.  Courtney, 
105  Ind.  813,  4  N.  B.  896.     It  has  been  held 
in  some  Jurisdictions  that  In  cases  where  the 
statute  makes  no  provision  for  the  appoint- 
ment of  counsel  to  appear  for  pauper  defend- 
ants and  for   tbeir  payment  the  trial    court 
may,  however,  appoint,  and  the  appointee  Is 
entitled  to  compensation  for  his  services,   to 
be  paid  by  the  county,  or  by  the  state  If  It  be 
chargeable  with  tbe  expenses  of  criminal  trials. 
In  County  Com'rs  v.  Lee,  3  Colo.  App.   181, 
182,  82  Pac.  841,  cited  by  defendant  the  ques- 
tion was  as  to  the  power  of  the  trial  court  to 
allow  to  a  witness  a  greater  compensation  than 
that  fixed  by  statute.    Even  in  that   case   It 
was  Impliedly  conceded  that  the  court  might 
have,  under  some  circumstances,  the  Inherent 
power  in  criminal  prosecutions  to  contract  lia- 
bilities for  which  the  county  would  be  resiwn- 
sible.    It  was  held,   however,  that  tbe   case 
there  presented  did  not  come  within  the  rule, 
or,  rather,  exception  to  the  general  rule,  be- 
cause it  had  not  been  shown  and  did  not  ap- 
pear that  the  making  of  tbe  order  there  in 
question  had  been  necessary  or  essential  "to 
the  safe  or  successful  administration  of  Jus- 
tice."   It  is  conceded   that  the  county    com- 
missioners have  the  power  to  employ  and  com- 
pensate from  the  county  funds  counsel  to  as- 
sist in  criminal  prosecutions.    How  much  bet- 
ter prepared  is  the  court  in  which  the   trial 
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is  to  be  had  than  the  commlsslonera  to  de- 
termine when  assistant  counsel  is  needed  and 
should  be  employed.  Whether  the  allowance 
by  the  district  court  for  the  services  is  con- 
dusiye  as  to  the  amount  upon  the  commis- 
sloners.  It  Is  unnecessary  (or  ns  to  decide, 
because  in  this  case  the  order  of  the  court  fix- 
ing the  compensation  was  presented  to  the 
commissioners  by  the  plalntifll  as  a  claim  In 
his  behalf  for  allowance,  and  they  did  not 
undertake  to  allow  any  lesser  amount;  in  fact, 
took  no  action  upon  It  at  all.  Whether  the 
order  of  the  court  be  conclusive  or  not  as  to 
the  amount.  It  is  certainly,  under  the  authori- 
ties, at  least  prima  facie  proof  of  the  value 
of  the  services.  Commissioners  v.  Pollard,  17 
Ind.  App.  474,  46  N.  E.  1012. 

We  see  no  force  in  the  objection  that  the 
claim  as  presented  to  the  commissioners  was 
not  verified,  even  if  true,  as  to  which  we  see 
no  evidence  In  the  abstract  The  services  bay- 
ing been  rendered  by  order  of  the  district 
court,  we  think  that  a  certified  copy  of  this 
order  from  the  court  of  record  by  whose  ex- 
press orde^  tlie  expense  was  incurred  did  not 
come  within  the  requirement  of  the  statute 
that  a  personal  claim  or  account  against  the 
county  presented  for  allowance  should  be  ver- 
ified. The  obligation  grew  wholly  out  of  that 
order,  and  the  services  were  rendered  in  court. 
It  would  seem  that  this  order,  or  a  certified 
copy  of  it,  should  of  itself  I)e  sufScient  proof— 
which  is  the  object  of  verification— to  the 
county  commissioners  that  the  services  had 
been  rendered.  It  appears  that  the  board  en- 
tertained the  daim,  making  no  objection  be- 
cause of  want  of  verification,  and  the  statute 
does  not  prohibit  the  allowance  of  unverified 
claims. 

That  this  suit  was  brought  before  the  com- 
missioners had  finally  acted  upon  the  claim 
can  avail  defendant  nothing,  because  it  ap- 
pears that  between  the  time  of  the  filing  of 
the  claim  or  order  and  the  bringing  of  the  suit 
eight  meetings  of  the  county  commissioners 
had  been  held.  Plaintiff  had. a  right  to  as- 
sume, under  such  circumstances,  that  the 
claim  bad  been  disallowed. 

After  the  trial  had  commenced  the  court 
allowed  the  plaintiff  to  amend  hla  complaint 
by  Interlineation,  and  defendant  urg^  that 
this  amendment  constituted  a  departure,  set- 
ting up  an  entirely  different  cause  of  action 
from  that  stated  in  the  complaint.  The  orig- 
inal complaint  alleged  that  the  court  "appoint- 
ed plaintiff  as  special  prosecutor  or  prosecut- 
ing attorney  to  represent  the  people  In  the 
case  of  the  People  of  the  State  of  Colorado, 
Plaintiflf.  and  John  Halpin,  Defendant,  said 
case  being  a  prosecution  for  murder,  and  that 
pursuant  to  said  appointment  plaintiff  did  act 
as  special  prosecutor  for  and  on  behalf  of  the 
people  aforesaid,"  etc.  The  amendment  was 
the  Insertion  of  the  words  "to  assist  the  dis- 
trict attorney"  in  place  of  the  words  "as 
special  prosecutor,"  where  they  occur  after 
the  word  "plaintiff."  Under  the  rule,  well 
settled  In  such  cases,  the  amendment  was  not 
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a  departure.  Railroad  Co.  v.  CahiU,  8  Colo. 
App.  1(H.  46  I'ac.  285;  Messenger  v.  North- 
cutt.  26  Colo.  529,  68  Pac.  1090.  There  was 
no  abandonment  of  the  cause  of  action  as 
stated  in  the  complaint  In  any  essential  par- 
ticular, or  in  fact,  as  we  view  it,  in  any  par- 
ticular. A  recovery  upon  the  original  com- 
plaint would  undoubtedly  have  barred  a  re- 
covery in  a  suit  upon  the  complaint  as  amend- 
ed. The  cause  of  action  in  either  case  was 
the  rendering  of  legal  services  as  special  coun- 
sel, under  appointment  of  the  court,  in  the 
prosecution  of  the  case.  Although  the  plain- 
tifl  may  have  assisted  the  district  attorney, 
be  was  none  the  less  a  special  counsel  and  a 
special  prosecutor.  The  original  complaint 
did  not,  as  defendant  contends,  state  a  cause 
of  action  based  uix>n  the  statute  allowing  the 
court  in  certain  contingencies  to  appoint  a 
special  prosecutor  or  a  special  counsel  to  act 
for  and  in  place  of  the  district  attorney.  The 
complaint  will  bear  no  such  construction. 
The  Judgment  will  be  affirmed.    Afllrmed. 


CAMPBELL  V.  THOMPSON  et  al. 

(Court  of  Appeals  of  Colorado.  Sept.  8,  1902.) 
BAKKRUPTCT— PROPERTY  StJBJECT  TO  DEBTS. 
1.  No  part  of  the  property  of  a  corporation 
by  which  a  bankrupt  is  employed,  but  only  his 
wages,  not  exempt,  can  be  reached  by  his  cred- 
itors, though  his  efforts  greatly  benefited  it, 
and  all  its  stock  is  owned  by  his  wife. 

Appeal  from  district  court,  Arapahoe 
county. 

Proceeding  by  Milton  N.  Campbell,  trustee, 
against  Flora  Thompson  and  another.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Sogers,  Cutbbert  &  Bills,  for  appellant 
Robinson  &  Anfenger,  for  appellees. 

THOMSON,  J.  In  this  proceeding,  Milton 
N.  Campbell,  as  trustee  in  bankruptcy  of  the 
estate  of  John  Thompson,  a  banlcrupt,  sought 
a  decree  vesting  in  him,  as  such  trustee,  cer- 
tain shares  of  the  capital  stock  of  the  John 
Thompson  Grocery  Company,  a  corporation, 
held  by  Vlora  Thompson  and  Philip  Gomer. 
The  complaint  alleged  the  recovery  of  Judg- 
ments against  John  Thompson,  for  the  satls- 
factiou  of  which  sufficient  property  was  not 
found;  the  filing  by  him  of  a  voluntary  peti- 
tion in  bankruptcy;  the  entry  of  the  propei 
order  adjudging  him  a  bankrupt;  the  ap- 
pointment of  the  plaintiff  as  trustee;  the  sub- 
sequent  incorporation  of  the  John  Thompson 
Grocery  Company,  with  a  capitalization  of 
$6,000,  divided  into  600  shares  of  the  par 
value  of  $10  each;  the  naming  of  John 
Thompson  and  the  defendants  Flora  Thomp- 
son and  Philip  Gomer  as  directors  of  tb* 
corporation;  and  the  issuance  to  the  defend- 
ant Flora  Thompson,  the.  wife  of  John 
Thompson,  of  the  entire  capital  stock  except 
two  shares,  one  of  which  was  issued  to  the 
defendant  Philip  Gomer,  and  the  other  f^ 
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John  Thompson.  The  complaint  further  al- 
leged that  all  of  the  capital  of  the  corpora- 
tion was  furnlahed  by  John  Thompson;  that 
the  defendants  had  no  interest  In  it  what- 
ever; and  that  the  purpose  of  the  issue  of 
stock,  of  which  John  Thompson  was  the  real 
owner,  to  the  defendants,  was  to  put  it  be- 
yond the  reach  of  bis  creditors.  The  allega- 
tions that  the  capital  was  furnished  by  John 
Thompson,  that  the  defendants  had  no  inter- 
est in  it,  and  that  their  stock  was  issued  to 
them  to  put  it  beyond  the  reach  of  the  credit- 
ors of  John  Thompson,  were  denied  by  the 
answer.  The  proof  was  that  no  part  of  the 
capital  was  furnished  by  John  Thompson, 
and  that  all  the  money  which  went  into  the 
business  of  the  company  was  the  separate 
property  of  the  defendant  Flora  Thompson, 
except,  possibly,  the  price  of  the  one  share 
held  by  the  defendant  Gomer,  and  that  was 
not  furnished  by  John  Thompson.  The  share 
held  by  the  latter  was  given  to  him  by  Flora 
Thompson  to  qualify  him  to  act  as  director. 
The  Judgment  was  for  the  defendants,  and 
the  plaintiff  appealed. 

The  case  presented  in  the  complaint  was 
not  sustained  at  the  trial.  In  fact,  it  was 
disproved  by  the  witnesses  on  both  sides; 
and  we  are  unable  to  find  any  evidence  upon 
which  a  Judgment  different  from  the  one 
rendered  could  have  been  based.  However, 
counsel  for  the  plaintiff,  conceding  that  it 
was  not  shown  that  the  capital  was  fur- 
nished by  John  Thompson,  have  furnished 
us  with  a  carefully  prepared  argument  based 
on  the  following  allegation  of  the  complaint, 
which  they  say  was  proved:  "That  the  said 
bankrupt,  John  Thompson,  has,  by  his  ef- 
forts, knowledge,  skill,  management,  and  con- 
trol of  said  business,  so  operated  the  business 
of  said  corporation  that  the  said  shares  of 
stock  have  become  valuable,  and  are  now 
worth  the  sum  of  ten  thousand  dollars  ($10,- 
000)."  Now,  in  the  first  place,  counsel  are 
mistaken  In  supposing  that  this  allegation 
was  proved;  and,  in  the  second,  it  is  a  mat- 
ter of  no  consequence  whether  it  was  or  not 
It  appeared  that  the  company  prospered,  and 
that  as  a  consequence,  there  was  a  very 
considerable  Increase  in  the  value  of  the 
stock.  That  this  result  was  due,  In  part  at 
least  to  the  management  of  John  Thompson, 
is  a  safe  conclusion  from  the  evidence.  It 
also  appeared  that  Flora  Thompson  and 
Philip  Oomer  bore  an  important  part  in  the 
conduct  of  the  business,  and  that  othws  were 
entitled  to  a  portion  of  the  credit  for  the  com- 
pany's prosperity.  Mr.  Gomer,  as  a  witness, 
found  one  of  the  reasons  for  the  success  of 
the  enterprise  in  the  "loyalty,  intelligence, 
and  honest  service  of  about  forty  employes 
of  high  and  low  degree,"  and  another  In  the 
favorable  location  of  the  concern.  While 
Mr.  Thompson,  without  doubt,  contributed 
to  the  general  result,  what  proportion  of  the 
Increase  may  be  credited  to  him,  and  what 
to  other  persons  and  causes,  there  is  no 
means  of  knowing;  so  that,  even  if  his  credit- 


ors were  entitled  to  the  benefit  of  values  im- 
parted by  his  services,  the  evidence  furnishes 
no  data  for  a  Judgement  But  there  is  no 
way  by  which  the  services  or  abilities  of  a 
debtor  can  be  reached  by  a  creditor.  When 
they  are  converted  into  tangible  property  of 
his  own,  that  properly  may  be  subjected  to 
the  payment  of  claims  against  him.  When 
they  are  exerted  in  behalf  of  another,  his 
creditors  may,  by  some  process,  compel  the 
application  of  his  wages,  not  exempt  from 
execution,  upon  his  debts;  but  the  ben^t 
which  accrues  to  that  other  from  his  serv- 
ices Is  not  hia  It  belongs  to  the  person  for 
whom  the  services  were  rendered.  The  ytry 
purpose  of  employing  skill  is  to  enhance 
value.  -If,  by  means  of  services  which  John 
Thompson  rendered  to  the  grocery  company, 
the  defendants  were  the  gainers,  the  results 
of  the  investment  which  they  made,  and  of 
the  wisdom  displayed  In  Its  management  be- 
long solely  to  them.  Nor  does  the  fact  that 
Flora  Thompson  was  the  wife  of  John 
Thompson  alter  the  situation  In  the  least 
In  this  state  a  married  woman  may  own 
property  and  engage  in  business  unfettered 
by  any  of  the  restraints  or  disabilities  of 
coverture,  and  neither  her  property  nor  the 
proceeds  of  her  enterprise  can  be  subjected 
to  the  payment  of  any  debts  but  her  own. 
Wells  V.  Caywood,  S  Colo.  487;  Stramann  v. 
Scheeren,  7  Colo.  App.  1,  42  Pae.  191.  The 
Judgment  below  was  correct  and  must  be 
affirmed.    Affirmed. 


SULLIVAN  et  al.  v.  GERMAN  NAT.  BANK 
OF  DBNVBR  et  al. 

(Court  of  Appeals  of  Colorada    Sept  8.  1902.) 

QAMBUNG— ASSIQNMBNT  OF  NKOOTIABLB  Itt- 
8TRUMBNT— INNOCENT  PURCHAS- 
ER—liBX  LOCI. 

1.  One  indoraing  and  assigning  In  another 
state  a  certificate  of  deposit  (a  negotiable  in- 
strument) in  payment  of  a  loss  at  gambling 
cannot  avoid  the  assignment  or  defend  an  ac- 
tion on  the  indorsement  as  against  an  inno- 
cent purchaser  for  valne  before  matority,  not- 
withstanding the  gaming  statute  (Gen.  St.  f 
850;  Mills'  Ann.  St  f  1344)  declares  such  an 
indorsement  and  assignment  void,  even  as 
against  an  Innocent  purchaser,  where  the  com- 
mon law  prevails  in  the  state  where  the  in- 
dorsement and  assignment  were  made,  so  that 
they  are  there  good  in  the  hands  of  an  Innocent 
purchaser;  the  law  of  such  state  not  being 
offensive  or  shocking  to  the  moral  sense  of  the 
community,  so.  as  to  make  an  exception  to  the 
rule  that  in  suits  on  contracts  tiie  lex  loci  must 
control. 

Appeal  from  district  court  Arapahoe  coun- 
ty. 

Action  by  D.  Sullivan  and  another,  part- 
ners as  D.  Sullivan  &  Co.,  against  the  German 
National  Bank  of  Denver  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Reversed. 


t  L  Sm  BllU  and  Notes,  vol.  T,  Cent  Dig.  |  m; 
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Hiram  D.  IngersoU  and  Felker  &  Dayton, 
for  appellaats.  A.  B.  Seaman  and  H.  S.  Sil- 
rerstein,  f<»'  appellees  German  Nat  Bank  of 
Denver  and  William  A.  Piatt,  receiver  of  Ger- 
man Nat  Bank  of  Denver.  Oscar  Renter,  for 
appellee  Joabua  H.  WUbraham. 

WILSON.  P.  J.  About  September  5,  1803, 
defendant  Wilbrabam  received  from  the  Ger- 
man National  Bank  of  Denver,  one  of  defend- 
ants, two  time  cartiQcates  of  deposit,  each  for 
tlie  sum  of  $1,000,  bearing  6  per  cent  inter- 
est, and  payable,  tlie  one  numbered  102,755 
on  March  6,  18&1,  and  the  other,  numbered 
102,756,  on  September  5,  1884.  They  were  in 
the  usual  form,  each  specifying  that  Wilbra- 
bam had  deposited  in  the  bank  $1,000,  pay- 
able to  the  order  of  himself,  in  current  funds, 
on  the  return  of  the  eertlflcate,  properly  in- 
dorsed by  him,  at  the  time  specified  for  pay- 
ment Atwut  March  10th  following.  Wilbra- 
bam, at  the  city  of  San  Antonio,  In  Texas,  In- 
dorsed and  delivered  t>oth  of  said  certificates 
to  one  W.  S.  Allen,  who  on  the  same  day  de- 
posited them  for  collection  for  his  account 
vltb  plaintiffs,  D.  Sullivan  &  Co.,  bank- 
ers in  said  city  of  San  Antonio.  Upon  trans- 
mission to  Denver,  the  certificate  No.  102,755, 
which  was  then  past  due,  was  promptly  paid 
upon  presentation  to  the  payor,  the  German 
National  Bank,  but  payment  of  the  other  cer- 
tificate was  refused,  because  it  had  not  then 
matnred.  Upon  receipt  of  payment  Sullivan 
&  Co.  paid  to  Allen  the  amount  received  on 
collection  of  the  certificate  which  had  been 
paid,  and  returned  to  liim  the  other,  payment 
of  which  liad  been  refused.  Shortly  thereaft- 
er, and  before  its  maturity,  SuUivan  &  Co. 
purchased  from  Allen  the  remaining  certifi- 
cate, payment  of  which  had  been  refused. 
When  this  certificate  matured,  the  payor,  the 
German  National  Bank,  had  become  insolvent 
and  its  business  was  then  in  the  hands  of  a 
receiver.  Thereupon,  on  June  10,  1885,  the 
company  instituted  this  suit  to  recover  on  the 
eertlflcate  which  it  had  purchased;  making 
the  German  National  Bank,  the  payor,  a  de- 
fendant, and  also  Wilbrabam  and  Allen,  the 
indorsers.  Defendant  WUbraham  answered, 
setting  up  as  a  defense  that  the  indorsement 
and  assignment  by  him  of  the  certificate  sued 
upon  were  void  because  of  the  gaming  statute 
of  Colorado  (Gen.  St  $  850;  Mills'  Ann.  St  { 
1344).  It  was  specifically  alleged  in  this  an- 
swer "that  on  or  about  March  10,  1894,  the 
defendant  was  compelled  by  duress,  intimida- 
tion, and  superior  force,  and  as  a  part  of  one 
and  the  same  transaction,  to  sign  his  name 
upon  the  back  of  each  of  said  two  certificates, 
and  tliat  thereupon  the  said  certificates  were 
wrongfully  jtaken  from  the  defendant,  as  part 
of  one  and  the  same  transaction,  by  the  said 
nnlmown  persons,  by  duress,  intimidation, 
and  superior  force;  that,  at  the  time  said  cer- 
tificates were  so  signed  and  wrongfully  taken 
from  the  defendant,  the  defendant  was,  by 
duress,  intimidation,  and  superior  force,  com- 
pelled to  take  part  in  some  gambling  transac- 


tion, the  particular  name  of  which  is  unknown 
to  the  defendant,  but  which  this  defendant 
now  believes  is  usually  called  "Three-Card 
Monte,'  and  that  said  certificates  were  so  sign- 
ed and  taken  from  the  defendant  solely  in 
consideration  of  money  won  by  gambling,  or 
playing  at  cards,  or  some  gambling  device  or 
game  of  chance;  •  *  *  that  the  defend- 
ant received  no  consideration  whatever  for 
said  certificates,  or  either  of  them,  or  fur 
writing  his  name  upon  the  back  of  the  same; 
and  that  the  said  indorsement  and  delivery  of 
said  certificates  were  absolutely  and  wholly 
without  consideration."  Defendant  also,  by 
way  of  counterclaim  and  cross-complahit,  set 
up  the  facts  with  reference  to  the  Indorse- 
ment and  prayed  judgment  against  the  Ger- 
man National  Bank  and  Sullivan  &  Co.  for 
the  sum  of  $1,000,  represented  by  the  first  cer- 
tificate, which  had  been  paid,  as  we  have 
stated,  and  which  he  claimed  had  been  tm- 
lawfuUy  and  wrongfully  paid.  He- also  prayed 
Judgment  that  as  to  the  certificate  upon 
which  this  suit  was  brought  by  plaintilTs,  It 
be  decreed  that  the  transfer  and  indorsement 
were  void,  and  that  SuUivan  &  Co.  transfer 
aU  of  their  aHeged  right,  title,  and  Interest  In 
it,  and  deliver  the  same,  to  the  said  defend- 
ant. Judgment  was  in  favor  of  defendant 
WUbraham  to  the  full  extent  prayed  for  by 
him. 

It  is  unnecessary  to  set  forth  In  detail  the 
circumstances  attending  the  Indorsement  and 
transfer  of  the  certificates  by  WUbraham, 
and  the  so-called  gambling  transaction  in 
which  they  were  Involved,  all  of  which  were 
fully  testified  to  by  this  defendant  It  is 
conceded  that  at  the  time  of  the  payment 
by  the  German  National  Bank  of  the  certifi- 
cate No.  102,755,  it  had  no  notice  whatever 
of  any  infirmity  or  vice  affecting  the  indorse- 
ment by  WUbraham,  and  that  SuUivan  &  Co. 
had  no  such  notice  at  the  time  it  purchased, 
In  the  usual  course  of  trade,  the  certificate 
upon  which  this  suit  is  based.  Indeed,  it 
does  not  appear  that  either  of  the  banks 
ever  had  any  such  notice  until  it  was  given 
by  the  filing  of  defendant  Wilbraham's  an- 
swer in  this  suit  in  November,  1898.  That  a 
bank  certificate  of  deposit  is  a  negotiable  In- 
strument cannot  be  questioned.  2  Daniel, 
Neg.  Inst  (4th  Ed.)  §  ITO.S;  Zang  v.  Wyant 
25  Colo.  551,  5(i  Pac.  5Uo,  71  Am.  St  Rep. 
145.  It  is  also  settled  by  undisputed  au- 
thority that  an  indorsement  of  a  negotiable 
instrument  Is  not  only  a  transfer  of  the  in- 
strument, but  that  It  is  an  original,  independ- 
ent contract,  equivalent  to  the  drawing  of  a 
new  bill  on  the  maker  and  drawer,  or  ac- 
cei)tor,  as  the  case  may  be,  of  the  instru- 
ment that  Is  indorsed.  By  this  independent 
contract  the  Indorser  Is  regarded  as  under- 
taking to  pay  at  the  place  where  his  indorse- 
ment Is  made  In  the  event  of  dishonor  and 
due  notice,  and,  in  the  making  of  it,  is  not 
considered  as  merely  adopting  the  date, 
place,  and  time  of  the  bill  or  note  which  he 
Indorses.    Tied.  Com.  Paper,  i  256;  1  Danie[,g 
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Neg.  Inst  (4tb  Ed.)  {  800.  This  doctrine  has 
now  bscome  elementary  in  commercial  law, 
and  the  anthorltles  In  support  of  it  are  al- 
most without  exception.  This  being  true,  it 
necessarily  follows,  and  is  equally  well  set- 
tled by  the  almost  universal  current  of  au- 
thority, that.  In  determining  the  liabilities 
and  obligations  growing  out  of  this  contract 
of  ludorsament,  the  indorser  is  bound  by  the 
law  of  the  place  where  he  made  the  indorse- 
ment, even  though  the  instrument,  bill,  or 
note  which  he  Indorsed  was  expressly  pay- 
able elsewhere.  1  Daniel,  Neg.  Inst  supra; 
Brook  V.  Vannest  58  N.  J.  Law,  1C3,  38  Atl. 
382;  Musson  v.  Lake,  45  U.  S.  2C2,  11  L. 
Ed.  007.  Assuming,  therefore,  but  not  con- 
ceding, that  the  facts  in  this  case  are  suffi- 
cient to  bring  Wllbraham's  contract  of  in*- 
dorsement  within  the  inhibition  of  the  Colo- 
rado gaming  statute,  it  is  nevertheless  true 
that  iu  determining  the  effect  and  validity  of 
the  indorsement  the  law  of  Texas  must  con- 
trol. It  has  been  frequently  held  in  this  Ju- 
risdiction that  the  statutes  of  this  state  have 
no  extraterritorial  force  or  effect;  that  they 
have  no  application  to  transactions  occur- 
ring beyond  the  limits  of  the  state.  Rail- 
road Oo.  V.  Betts,  10  Colo.  437,  16  Pac.  821; 
Wolf  V.  Burke,  18  Colo.  204,  32  Pac.  427,  19 
L.  R.  A.  702;  Wells  v.  Bank,  23  Colo.  534, 
48  Pac.  800.  No  statute  of  Texas  was 
shown  similar  to  that  of  Colorado,  or  which 
would  invalidate  the  indorsement  of  a  ne- 
gotiable instrument  under  the  circumstances 
of  this  case,  or  prevent  a  recovery  against 
the  indorser.  Under  such  circumstances,  it 
is  held  that  "where  the  condition  of  the  law 
of  another  state  becomes  material,  and  no 
evidence  has  been  offered  concerning  it,  our 
courts  will  presume  that  the  general  princi- 
ples of  the  common  law,  which  we  always 
consider  to  be  consonant  with  reason  and 
natural  Justice,  prevail  there,  but  no  such 
presumption  obtains  respecting  the  statute 
law  of  a  state.  There  is  generally  no  prol>' 
ability,  in  point  of  fact  and  there  is  never 
any  presumption  of  law,  that  other  states  or 
countries  have  established,  precisely  or  sub- 
stantially, the  same  arbitrary  rules  which  the 
domestic  legislature  has  seen  fit  to  enact" 
Railroad  Co.  v.  Betts,  supra;  Wolf  v.  Burke, 
supra.  It  is  to  be  presumed,  however,  that 
the  general  principles  of  the  common  law  as 
adopted  in  this  state  prevail  there,  and  hence 
it  must  be  conceded  that  under  the  law  of 
Texas  the  Indorsement  of  the  certificates  in 
question  was  not  affected  nor  invalidated  by 
any  of  the  facts  alleged.  It  is  a  familiar 
principle  of  the  common  law  that  the  pur- 
chaser or  holder  of  a  negotiable  instrument 
who  has  taken  It  bona  fide,  for  a  valuable 
consideration,  in  the  ordinary  course  of  busi- 
ness, when  it  was  not  overdue,  without  no- 
tice of  its  dishonor,  and  without  notice  of 
facts  which  impeach  Its  validity  as  between 
antecedent  parties,  has  a  title  unaffected  by 
those  facts,  and  may  recover  on  the  instru- 


ment, although  It  may  be  witboOt  any  legal 
validity  as  between  the  antecedent  parties. 
No  citation  of  authorities  is  needed  to  this 
proposition.  In  addition  to  the  indulgence  of 
this  legal  presumption,  the  courts  of  a  statB, 
in  cases  where  the  laws  of  another  state  are 
Involved,  may  and  should  take  notice  of  the 
decisions  of  the  highest  courts  In  the  latter 
Jurisdiction  upon  the  law  so  involved.  In 
1800  it  was  held  by  the  supreme  court  of 
Texas  that  under  the  law  of  that  state  a 
promissory  note,  the  sole  consideration  for 
which  was  a  gambling  debt  was  not  void, 
but  was  good  and  enforceable  in  the  hands 
of  an  innocent  indorsee  for  value  before  ma- 
turity; that  such  a  note,  as  well  as  all  coo- 
tracts  having  a  similar  consideration,  were 
voidable  only  as  between  the  parties,  and 
also  between  the  maker  and  indorsee  after 
maturity,  or  with  notice.  Thompson  ▼.  San>- 
uels  (Tex.  Sup.)  14  S.  W.  143.  The  Colorado 
gaming  statute  Is  exceedingly  similar  to  that 
of  St  9  Anne,  p.  1,  c.  14,  as  cited  by  appd- 
lee;  but  the  common  law  of  England,  and 
acts  of  parliament  in  aid  thereof,  obtain  as  a 
rule  of  decision  in  this  state  only  as  they 
existed  prior  to  the  fourth  year  of  James  the 
First  which  was  long  prior  to  the  reign  of 
Anne.  Gen.  St  {  197  (Mills'  Ann.  St  |  4184). 
It  is  urged,  however,  by  counsel  that  the 
rule  permitting  and  requiring  the  law  of  the 
place  of  contract  to  control  in  its  Interpreta- 
tion and  enforcement,  ia  based  alone  upon 
comity  between  states,  and  that  It  Is  not 
without  exception.  He  insists  that  no  state 
should,  or  is  bound  to,  follow  the  rule,  when 
the  law  of  the  foreign  state  In  question  would 
contravene  Its  own  positive  laws.  Institutions, 
or  policy,  which  prohibits  such  a  contract,  or 
when  it  would  prejudice  the  rights  of  Its  cit- 
izens. This  exception  Is  undoubtedly  true, 
and  should  be  considered  and  followed  in  a 
proper  case,  but  we  do  not  think  this  such  a 
case.  The  principle  which  lies  at  the  basis 
of  this  exception,  and  upon  which  it  Is  found- 
ed. Is  that  the  state  should  not  be  compelled 
to  adopt  the  law  of  a  foreign  state,  when  by 
so  doing  it  would  exhibit  to  the  citieens  of 
the  state  an  "example  pernicious  and  de- 
testable," and  detrimental  to  good  morals. 
Greenwood  v.  Curtis,  6  Mass.  358,  4  Am.  Dec. 
145.  In  short  the  general  rule,  as  expressei 
by  the  more  modem  authorities,  is  that  the 
law  of  the  foreign  state  should  control  and 
should  be  enforced  unless  it  is  clearly  against 
good  morals,  or  repugnant  to  the  positive  in- 
stitutions of  the  state  In  which  enforcement 
is  sought.  We  are  by  no  means  prepared  to 
say  that  this  case,  turning,  as  it  does,  up  in 
the  indorsement  of  negotiable  paper,  whereby 
the  rights  of  Innocent  purchasers  were  affect- 
ed, is  such  a  case.  On  the  contrary,  we  think, 
under  the  facts  here  presented,  it  would  be 
highly  inequitable  to  follow  this  exception  to 
the  rule.  Under  the  common  law,  as  adopted 
in  this  state,  the  contract  sought  to  be  enfor- 
ced was  affected  with  no  vice.  It  was  in  all 
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respects  valtd  and  enforceable.  Especially  are 
we  coutli-med  In  tbese  views  when  It  has  been 
held  by  our  own  courts  tbat  our  gaming  statute 
Is  a  barsh  one,  in  derogation  of  tbe  common 
law,  and  should  be  strictly  construed;  tbat  its 
proTlslons  making  void  a  certain  class  of 
negotiable  paper  should  not  be  extended. 
Boughner  v.  Meyer,  5  Colo.  71,  40  Am.  Rep. 
130:  Bank  v.  McClelland,  9  Colo.  611,  13  Pac. 
723.  It  Is  tbe  rule  In  this  state  in  reference 
to  negotiable  Instruments,  tbe  sole  consld«»- 
tion  of  which  are  confessedly  gambling  debts, 
and  come  within  the  Inhibition  of  tbe  gaming 
statutes,  that,  in  actions  thereon  by  an  Inno- 
cent holder  for  value  before  maturity,  the 
courts  will  submit  to  the  statutory  command 
with  extreme  reluctance.  Bank  v.  McClel- 
land, supra.  If  this  were  a  case  between  the 
original  parties  to  a  contract  whose  considera- 
tion came  within  the  prohibition  of  the  stat- 
ute, or  wherein  an  assignee  with  notice  was 
seeking  to  enforce  it,  our  conduslons  might 
be  entirely  different  Then  It  might  well  be 
dalmed  that  a  case  was  presoited  coming 
clearly  within  the  exception  to  the  rule  that 
in  suits  upon  contracts  the  lex  loci  must  cen- 
tred. It  is  recognized  everywhere  as  a  settled 
principle  of  commercial  law,  except  where 
modified  by  statute,  that  the  holder  or  pur- 
chaser of  a  negotiable  instrument  who  has 
taken  it  bona  fide  for  a  valuable  considera- 
tion, in  the  ordinary  course  of  business,  be- 
fore maturity,  and  without  notice  of  facts 
which  impeach  Its  validity  as  between  ante- 
cedent parties,  may  recover  on  It,  although  it 
was  originally  executed  without  any  consider- 
ation at  all,  or  has  been  subsequently  released 
or  paid,  and  even  though  It  was  originally  ob- 
tained by  fraud,  theft,  or  robbery.  1  Daniel, 
Neg.  Inst,  i  769a.  If  this  weU-setQed  and 
imiversally  approved  doctrine  be  not  offensive 
or  shocking  to  the  moral  sense  of  the  com- 
mnnity,  we  cannot  see  how  it  should  become 
so,  under  the  circumstances  of  this  case,  to 
bold  that  the  law  of  Texas  should  control,  and 
that  plaintiffs  be  permitted  to  recover;  they 
being  confessedly  Innocent  purchasers  for  val- 
ue, tbe  original  instrument  Itself  being  un- 
tainted with  invalidity,  and  tbe  indorsement 
being  genuine.  Whatever  doubts  may  be  rais- 
ed as  to  the  legal  liability  of  defendant  Wll- 
brabam,  there  can  be  no  question  as  to  his 
moral  responsibility,  because  of  his  utter  fail- 
nre  to  give  any  notice  of  his  misfortune,  or  to 
exercise  any  of  even  the  most  ordinary  pre- 
cautions to  prevent  loss  to  the  innocent  by 
reason  thereof.  His  reluctance  to  do  this  be- 
cause of  personal  shame  and  mortification 
may  palliate  bis  wrong,  but  does  not  excuse  it 
in  law. 

There  are  several  other  entirely  satisfactory 
reasons,  in  our  opinion,  why  the  judgment  in 
this  case  was  radically  wrong,  and  should  be 
reversed;  but,  the  one  which  we  have  stated 
at  length  being  decisive  of  the  entire  case,  It 
is  not  necessary  to  m>;ntlon  or  discuss  them. 
Tbe  Judgment  will  be  reversed.    Reversed. 


INORIM  V.  EPPERSON  et  al.     (Sac.  970.) 
(Supreme  Court  of  California.    Sept  20,  1902.) 

APPKAI^-OPENINO  DKPAULT— DISCRKTION. 
1.  Refusing  to  open  a  default  in  serving  a 
proposed  statement  on  appeal,  alleged  to  be 
due  to  a  miscoustruction  of  Code  Civ.  Proc.  | 
939,  regulatiug  the  time  for  service,  is  not  an 
abuse  of  discretion. 

Department  1.  Appeal  from  superior  court, 
Colusa  county;  H.  M.  Albery,  Judge. 

Action  by  J.  B.  Ingrim  against  Brutus  G. 
Epperson  and  others.  From  an  order  refus- 
ing to  open  a  default  In  serving  a  proposed 
statement  on  appeal,  plaintiff  appeals.  Af- 
firmed. 

John  B.  Moore,  W.  G.  Dyas,  and  B.  F. 
Howard,  for  appellant  C^rl  Lindsay  and 
Crane  &  Rutledge,  for  respondent. 

HARRISON,  J.  The  superior  court  render- 
ed its  Judgment  in  favor  of  the  defendant 
Louise  Clark  In  the  above-entitled  action 
March  1,  1901,  and  its  Judgment  was  entered 
of  record  on  the  same  day.  Notice  thereof 
was  served  upon  the  plaintiff  March  2,  1901. 
No  notice  of  Intention  to  move  for  a  new  trial 
was  given,  but  on  April  2d  the  plaintiff  serv- 
ed upon  the  respondent  a  proposed  statement 
on  appeal.  No  order  of  court  or  stipulation 
of  attorneys  had  been  made  extending  the 
time  for  its  service,  and  the  respondent's  at- 
torneys declined  to  accept  service  of  the 
same.  Thereafter,  April  13th,  the  plaintiff 
served  upon  the  respondent  a  notice  that  he 
would  make  application  to  the  court  to  be  re- 
lieved from  his  default  in  serving  said  pro- 
posed statement  upon  the  grounds  of  mis- 
take, inadvertence,  surprise,  and  excusable 
neglect  accompanying  the  notice  with  affida- 
vits of  his  attorneys,  setting  forth  tlie  mat- 
ters on  which  he  relied.  His  application  was 
denied  by  the  conrt  and  from  this  order  he 
has  app<ailed.  In  their  affidavits  in  support 
of  the  motion  the  attorneys  set  forth  tbat 
after  the  decision  In  the  cause  they  determin- 
ed to  appeal  from  the  Judgment  upon  the  sole 
ground  that  the  evidence  was  insufficient  to 
support  certain  findings,  and  therefore  would 
not  move  for  a  new  trial;  that  as  they  con- 
strued tbe  provisions  of  section  939,  Cktde  Oiv. ' 
Proc.,  there  was  no  necessity  for  presenting 
the  statement  within  10  days  after  the  deci- 
sion, since,  If  all  the  evidence  in  the  case 
was  incorporated  In  the  statement  there 
could  be  no  amendments  proposed;  that  the 
court  would.  If  applied  to  at  any  time  within 
60  days  after  the  decision,  certify  to  the  stete- 
ment  as  containing  all  the  evidence  on  these 
issues.  For  these  reasons,  they  made  no  ef- 
fort to  have  the  statement  served  within  the  10 
days. 

The  rule  has  been  so  often  declared  as  not 
to  need  the  citation  of  authorities  that  the 
action  of  the  superior  court  upon  an  applica- 
tion to  set  aside  a  default  or  g;rant  relief 
therefrom,  rests  so  largely  in  Its  discretion 
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that  it  will  not  be  disturbed  on  appeal,  unless 
It  sliall  be  made  deariy  to  appear  that  there 
was  an  abuse  of  this  discretion.  While  it  has 
been  said  in  some  cases  that  this  discretion  is 
better  exercised  when  it  tends  to  bring  about 
a  decision  of  the  cause  upon  its  merits,  the 
rule  Itself  has  never  been  relaxed.  This  ob- 
serratlon  has  been  in  the  nature  of  advice 
to  the  superior  court,  and  not  for  the  purpose 
of  compelling  it  to  decide  In  that  mode.  Un- 
less the  record  clearly  shows  that  the  court 
has  abused  its  discretion,  Its  order,  whether 
It  be  to  grant  or  deny  the  application,  will  be 
affirmed.  TTpon  the  showing  made  in  the  pres- 
ent case  in  behalf  of  the  motion  It  cannot  be 
said  that  the  superior  court  did  not  exercise  a 
proper  discretion.  The  rules  of  procedure  for 
the  ptu^se  of  preparing  a  record  to  be  used 
upon  an  appeal  from  a  judgment  are  so  clear- 
ly set  forth  in  the  Code  of  Civil  Procedure, 
and  have  been  so  frequently  passed  upon  by 
this  court,  that  Ignorance  of  the  time  within 
which  a  statement  or  bill  of  exceptions  must 
be  prepared  and  served  cannot  be  the  result 
of  mistake,  or  surprise,  or  inadvertence,  and 
the  neglect  to  prepare  and  serve  it  within  the 
time  prescribed  by  the  Code  Is  not  excusable. 
The  order  Is  afDrmed. 

We  concur:    VAN  DYKE,  J. ;  G AROUTTB, 


NOLAN  T.  SMITH  et  al.     (8.  F.  2,26a) 

(Supreme  Court  of  California.    Sept  19,  1902.) 

AFPBALr-JUDGMBNT  FOR  COSTS— FINALITY  OF 
DBTERMINATION. 
1.  Where,  in  an  action  against  a  justice  of 
the  peace  and  his  sureties,  the  justice's  demur- 
rer to  the  complaint  was  overruled,  but  the 
sureties'  demurrer  sustained,  a  purported  judg- 
ment for  the  latter  for  costs  on  maintiff's  re- 
fusal to  amend  was  not  a  "final  judgment," 
#ithin  the  meaning  of  Code  Civ.  Proc.  i  939, 
allowing  an  appeal  from  a  final  judgment. 

Department  2.  Appeal  from  superior 
court,  Mendocino  county;  James  M.  Mannon, 
Judge. 

Action  by  M.  Nolan  against  O.  Canning 
Smith,  C.  O.  Pacliard,  and  Eugene  Brown. 
From  a  judgment  for  costs  in  favor  of  the 
two  last-named  defendants,  plaintiff  appeals. 
Appeal  dismissed. 

McGaney  &  Bledsoe,  for  appellant  Sea- 
well  &  Pemberton,  for  respondents. 

McFARLAND,  J.  The  defendant  SmitiH 
was  a  justice  of  the  peace,  and  defendants 
Packard  and  Brown  were  sureties  on  his 
official  bond.  The  action  was  brought 
against  all  three  defendants  to  recover  dam- 
ages for  an  alleged  unlawful  Imprisonment 
of  plaintiff  by  the  defendant  Smith.  Smith  de- 
murred to  the  complaint,  and  bis  demurrer 
was  overruled,  and  from  ail  tliat  appears  the 
action  is  still  pending  against  him.    Paclsard 

f  1.  See  Appeal  and  Error,  vol.  t.  Cent.  Dts.  U 
484.  487. 


and  Brown  also  demurred  to  the  complaint, 
and  their  demurrer  was  sustained,  and,  plain- 
tiff declining  to  amend,  what  purports  to  be 
a  judgment  for  costs  was  entered  In  their 
favor.  From  this  Judgment,  plaintiff  ap- 
peals. 

Respondents  object  to  the  hearing  of  tbe 
appeal,  and  contend  that  It  should  be  dis- 
missed because  the  purported  judgment  from 
which  plaintiff  attempts  to  appeal  does  not 
dispose  of  the  whole  case,  and  Is  not,  there- 
fore, a  final  judgmrait,  from  which  an  appeal 
can  be  taken.  We  think  that  this  contention 
must  prevail.  It  is  clear  that  fbe  appeal 
does  not  lie  unless  the  action  of  tbe  court 
below  appealed  from  is  a  "final  judgment," 
within  the  meaning  of  section  939  of  the 
Code  of  Civil  Procedure;  and  the  conclusion 
that  It  Is  not  such  a  final  judgment  seems  to 
be  unavoidable.  The  question  has  not,  to 
our  knowledge,  been  before  this  court  In  ttie 
exact  form  In  which  It  Is  presented  in  the 
case  at  bar;  that  Is,  where  the  objection  was 
that  the  judgment  appealed  from  did  not 
finally  dispose  of  the  rights  of  all  the  par- 
ties to  the  action.  But  this  court  has  given 
definitions  of  the  phrase  "final  judgment" 
which  seem  to  exclude  from  that  category  the 
so-called  judgment  In  the  case  at  bar.  In 
Stockton  Combined  Harvester  &  Agricultural 
Works  V.  Glen's  Falls  Ins.  Co.,  98  CaL  577, 
33  Pac.  633,  the  court  say:  "The  judgment 
or  decree  of  Deconber  19,  1890,  denying  to 
defendant  tbe  relief  demanded  In  what  Is 
termed  his  cross-complaint,  was  not  a  final 
judgment,  and  the  attempted  separate  ap- 
peal therefrom  must  be  dismissed.  There 
can  be  but  one  final  judgment  in  an  action, 
and  that  is  one  which,  in  diect,  ends  the 
suit  In  tbe  court  in  which  It  was  entered, 
and  finally  determines  the  rights  of  the  par- 
ties In  relation  to  the  matter  in  controversy. 
Elliott,  App.  Proc.  {{  90,  91;  W.  U.  TeL  Co. 
V.  Locke,  107  Ind.  9,  7  K.  E.  S79."  See,  also. 
Fox  V.  Mining  Co.,  112  Cal.  571,  44  Pac  1022; 
Peck  V.  Vondenberg,  30  Cal.  22,  and  cases 
there  cited;  Welch  v.  Allen,  54  Gal.  211. 
Mr.  Freeman,  in  his  work  on  Judgments, 
says  that  appellate  courts  will  not  review 
cases  by  piecemeal,  and  that  "the  general 
rule  recognized  by  the  courts  of  the  United 
States  and  by  the  courts  of  most,  if  not  all, 
tbe  states  is  that  no  judgment  or  decree  will 
be  regarded  as  final,  within  the  meaning  of 
the  statutes  In  reference  to  appeals,  unless 
all  issues  of  law  and  fact  necessary  to  be 
determined  were  determined,  and  the  case 
completely  disposed  of,  so  far  as  the  court 
had  power  to  dispose  of  it"  Freem.  Judgm. 
{  34.  In  other  jurisdictions  the  question 
seems  to  have  been  definitely  settied  in  fa- 
vor of  respondents'  contention.  The  case  of 
Caulfield  V.  Parish,  24  Mo.  App.  110,  Is  al- 
most exactly  like  the  case  at  bar.  There 
Dockery,  one  of  the  defendants,  had  demur- 
red to  tbe  complaint  and  the  other  defend- 
ants had  answered.  His  demurrer  had  been 
sustained,  and,  plaintiffs  having  declined  to 
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amend,  judgment  bad  been  entered  In  favor 
of  Dockery  for  his  costs,  etc.,  and  from  tbat 
jndgment   plaintiff  bad  appealed.    The   su- 
preme court  of  Missouri  dismissed  the  appeal, 
and  said:    "Although  the  case  has  been  sub- 
mitted to  us  on  the  merits  of  the  demurrer  on 
both  sides,  without  auy  question  as  to  wheth- 
er an  appeal  will  lie,  we  must  take  the  course 
of  dismissing  the  appeal.    The  general  rule 
is  that  there  can  be  but  one  final  Judgment, 
and  consequently  but  one  appeal  in  a  cause." 
And  the  court  said  further:    "It  was  error 
on  the  part  of  the  trial  court  to  enter  what 
purports  to  be  a  final  judgment  In  favor  of 
the  defendant  Dockery,  without  disposing  of 
the  otber  defendants.    In  the  state  of  the 
record,  the  court  could  not  make  a  final  dis- 
position as  to  the  other  defendants,  because 
as  to  them  the  case  stood  upon  petition  and 
answer.    The  court  should  have  made  an  ia- 
lerlocutory  order  as  to  Dockery,   and   pro- 
v'ecded  to  try  the  case  as  to  the  other  defend- 
ants."   In   Voorhls   t.   Association,   59  Mo. 
App.  56,  the  court  held:   "An  appeal  from  a 
Judgment  on  demurrer  In  favor  of  one  of  sev- 
eral defendants,  which  leaves  the  case  pend- 
ing as  to  the  others.  Is  premature,  and  must 
be  dismissed."    What  seems  to  be  the  pre- 
vailing rule  on  the  subject  Is  clearly  express- 
ed by  the  dvU  court  of  appeals  of  Texas  In 
Railway  &  Real  Estate  Co.  v.  Becker.  23  S. 
W.  1015,  as  follows:    "A  final  Judgment  is 
one  which  disposes  of  the  matters  In  litiga- 
tion between  all  the  parties  before  the  court 
when  the  Judgment  is  rendered.    A  Judgment 
for  costs,  only,  for  or  against  any  one  of  the 
parties,  plalutlff  or  defendant.  Is  not  a  final 
Judfrment.    There  must  be  an  express  ad- 
judication of  the  subject-matter  of  contro- 
Tersy  as  to  all  of  the  parties  plaintiff  and  all 
of  the  parties  defendant;    otherwise  there  is 
no  final  disposition  of  the  matters  litigated 
between  the  parties."    The  same  rule  is  de- 
clared by  the  supreme  court  of  Illinois  In 
Hutchinson  v.  Ayres,  7  N.  E.  476;   Bucklenn 
T.  City  of  Chicago,  46  N.  E.  1073;  and  Dreyer 
V.  Goldy,  49  N.  B.  560;   and  also  by  the  su- 
preme court  of  Tennessee  in  Lang  v.  Zinc 
Co.,  42  S.   W.   108.     In  Watkins   v.   Mason 
(Or.)  4  Pac.  524,  a  demurrer  of  one  of  the 
defendants,  Mary  Mason,  had  been  sustain- 
ed, and  some  time  afterwards  there  had  been 
a  final  Judgment  In  favor  of  the  otber  de- 
fendant, and  on  appeal  by  plaintiff  there  was 
a  motion  to  dismiss  the  appeal  as  to  Mary 
Mason,  on  the  ground  tbat  the  appeal  had  not 
been  taken  within  the  statutory  time  after 
the  sustaining  of  the  demurrer;  but  the  su- 
preme court  of  Oregon  denied  the  motion  to 
dlsniigs,  and  said:    "In  this  court  a  motion 
was  filed  to  dismiss  the  appeal  as  to  Mary 
Masoo  because  not  taken  within  six  months 
from  the  Judgment  on  the  demurrer,  although 
within  six  months  of  the  determination  of  the 
case  as  to  O.  P.  Mason.    The  cages  hold,  bow- 
ever,  that  an  appeal  lies  only  when  the  con- 
troversy as  to  all  the  parties  to  the  action 
baa  been  finally  determined,"    The  same  rule 


has  also  been  declared  by  the  supreme  court 
of  the  United  States.  See  Bank  v.  Smith, 
156  U.  S.  330,  16  Sup.  Ct  358,  39  L.  Ed.  441; 
Meagher  v.  Thresher  Co.,  145  U.  B.  606,  12 
Sup.  Ct.  876,  86  li.  Ed.  834,  and  cases  there 
cited;  U.  &  v.  Olrault,  62  U.  S.  22,  13  L.  Ed. 
587. 
The  appeal  is  dismissed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


DOWDELL  et  al.  v.  CARPT  et  aL     (S.  F. 
2,106.) 

(Supreme  Court  of  California.    Sept.  17,  1902.) 

FORECLOSURB     3ALB— REVERSAI^DAMAOBS— 
JUDOMENT  PBNDINO  APPEAL-COUN- 
TERCLAIM—ATTORNEY'S  FEES. 

1.  Under  the  direct  provisions  of  Code  Civ. 
Proc.  i  957,  the  measure  of  damages  In  an 
actiou  to  recover  for  property  sold  under  an 
execution  based  on  a  judgmeut  subsequently 
reversed  is  limited  to  the  proceeds  of  the  execn- 
tiou  sale,  less  the  expenses  thereof. 

2.  Under  Code  Civ.  Proc.  (  438,  providing 
that  a  counterclaim  Is  a  cause  of  action  aris- 
ioK  out  of  the  same  transaction,  or  connected 
with  the  subject  of  the  action.  In  an  action  to 
recover  for  property  sold  uudor  au  execution 
based  on  a  judgmeut  of  foreclosure  subsequent- 
ly reversed,  a  jndgment  rendered  on  a  retrial 
of  the  foreclosure  suit,  treated  by  a  stipulation 
as  a  deficiency  judgment,  is  a  valid  counter- 
claim, though  an  appeal  was  pending;  no  stay 
bond   having  been  filed. 

3.  Under  Code  Civ.  Proc.  {  957,  providing 
tbat  on  the  reversal  of  a  judgment  the  appellant 
may  have  his  action  against  the  respondent,  en- 
forcing the  judgment  for  the  proceeds  of  the 
sale,  less  the  expenses  thereof,  attorney's  fees 
are  not  recoverable. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county  of 
San  Francisco;  Edw.  A.  Belcher,  Judge. 

Action  by  James  Dowdell  and  another 
against  Charles  Carpy  and  another.  From  a 
Judgment  for  plaintiffs,  and  an  order  denying 
a  motion  for  a  new  trial,  Carpy  appeals.  Re- 
versed. 

BIgelow  &  Titus  (W.  C.  Van  Fleet,  of  coun- 
sel), for  appellant.  Rodgers,  Paterson  & 
Slack,  for  respondents. 


GRAY,  O.  In  this  case  it  is  conceded  by 
respondents  tbat  "appellant's  statement  of 
the  facts,  so  far  as  it  goes,  is  substantially  cor- 
rect." In  stating  the  case  we  will  therefore 
content  ourselves  with  following  the  langaage 
of  appellant's  opening  brief  as  nearly  as  con- 
venient On  October  15,  18i)4.  the  plaintiffs 
gave  to  the  Bank  of  St.  Helena  their  prom- 
issory note  for  $23,000,  secured  by  a  mortgage 
upon  about  450,000  gallons  of  wine,  together 
with  certain  machinery,  cooperage,  and  other 
articles.  On  January  15,  1895,  plaintiffs  gave 
to  the  bank  another  note  for  $2,500,  secured 
bv  a  mortenge  nn  the  same  property.  On 
April  8, 1895,  plaintiffs  entered  Into  an  agree- 


^  1.  See  Appeal   and   Error,    vol.    3,    Cent.   Dl 
4625-    ExecuUon,  vol.  a.  Ce^riMfb-ji<B'OOg 


la.  I 

ae 


1C8 


70  PACIFIC  REPORTBEU 


(CaL 


ment  wttli  F.  Chevalier  &  Co.  to  sell  to  the 
liitter  certain  of  Baid  wine,  tbe  payment  of  tbe 
purc'liase  price  to  be  made  to  tbe  bank  for 
the  Dowdells  account.  The  bank  consented  to 
this  contract  and  to  the  delivery  of  the  wine 
thereunder  to  Chevalier.  On  April  11,  1895, 
the  defendant  Carpy  purchased  from  the  bank 
the  notes  and  mortgages,  and  thereafter,  on 
April  15,  1895,  commenced  an  action  against 
the  Dowdells  in  the  superior  court  of  Napa 
county  to  foreclose  said  mortgages.  In  that 
action,  a  Judgment  was  rendered  in  favor  of 
Carpy,  foreclosing  the  mortgages,  and  direct- 
ing the  sale  of  the  entire  mortgaged  property. 
The  defendants  In  that  action  (plaintiffs  in 
this)  moved  for  a  new  trial,  and  took  an  ap- 
peal to  this  court  from  an  order  denying  a 
new  trial,  and  upon  that  appeal  this  court  re- 
versed that  order,  and  remanded  the  cause  for 
a  new  trial  It  appears  from  tbe  opinion  of 
this  coxut  in  that  case  (Carpy  v.  DowdeU,  115 
Cal.  677,  47  Fac.  695),  that  the  Judgment  was 
reversed,  on  the  ground  that  the  bank,  by  its 
consent  to  the  sale  to  Chevalier,  was  estopped 
from  foreclosing  its  mortgage  as  to  tbe  wine 
so  sold,  and  that  Carpy,  having  taken  the 
notes  when  overdue,  wag  estopped  in  like  man- 
ner with  the  bank.  No  stay  bond  was  given 
upon  that  appeal,  and  on  June  5,  1895,  be- 
fore the  taking  of  the  appeal,  an  execution 
and  order  of  sale  was  issued  upon  that  Judge- 
ment, which  was  placed  In  the  hands  of  the 
sheriff  of  Napa  county,  under  authority  of 
which  the  sheriff  sold,  at  public  auction,  262,- 
067  gallons  of  the  wine  for  $29,568.32.  The 
wine  thus  sold  was  purchased  by  third  par- 
ties; Carpy  not  buying  any  of  it  The  sher- 
iff paid  to  Carpy  $28,728.73,  being  sufficient 
to  satisfy  the  Judgment,  and  disbursed  tbe 
balance  of  the  proceeds  as  follows:  Receiv- 
er's fees,  $687.36;  sheriff's  costs  of  sale, 
$152.24;  attorney's  fee,  $100.  After  tbe  re- 
versal by  this  court  in  that  case,  the  Dow- 
dells commenced  the  present  action.  In  their 
complaint  they  alleged  the  facts  substan- 
tially as  above  set  forth,  and  further  alleged 
that  Carpy,  at  the  time  of  his  purchase  of 
tbe  notes  and  moitgages  from  the  bank,  was 
fully  informed  by  the  bank,  and  had  full 
knowledge  and  notice,  of  all  the  terms  of 
the  ngreemeut  between  the  Dowdells,  Che- 
valier, and  tbe  bank.  The  latter  allegation 
was  denied  by  the  answer.  By  the  prayer 
of  their  complaint  the  plaintiffs  sought  to 
recover  damages  for  the  sale  of  the  wine 
under  the  execution  at  the  highest  market 
value  subsequent  to  the  sale  and  prior  to  tbe 
commencement  of  this  action,  also  attorney's 
fees  and  other  expenses  alleged  to  have  been 
incurred  in  defense  of  the  former  action  and 
upon  the  appeal  therein;  making  a  total  sum 
of  $55,919.54.  The  court  below  found  the 
facts  In  favor  of  the  plabitlffs,  and  held  that 
the  defendant  was  liable,  not  merely  for  the 
money  received  by  him  upon  the  execution 
sale,  but  also  for  damages  measured  by  the 
market  value  of  the  wine  wltliin  one  year 
u.ter  the  sule,  which  the  court  found  to  be 


$47,172.06;  also  for  $1,000  attorney's  fees 
expended  in  obtaining  the  reversal  in  the  for- 
mer action,  and  the  costs  of  the  action  so 
paid  out  of  the  proceeds  of  the  sale  of  the 
wine,  amotmtlng  to  $839.79,  making  in  all 
$49,011.85,  for  which  amount  Judgment  was 
rendered  against  the  defendant  Tbe  court 
further  found  that  upon  the  coming  down  of 
the  remittitur  from  this  court  In  the  former 
action,  that  cause  was  retried,  and  a  Judg- 
ment rendered  In  favor  of  Carpy  upon  tbe 
notes  for  $34,122.60,  and  $781  costs  and  at- 
torney's fees,  and  directing  the  sale  of  all 
of  the  mortgaged  property,  excepting  the 
wine  so  sold  to  Chevalier.  From  that  Judg- 
ment tbe  Dowdells  took  an  appeal  to  this 
court  but  did  not  file  any  stay  bond.  Tbe 
Dowdells  also  appealed  In  that  action  from 
an  order  denying  them  a  new  triaL  Both 
of  these  appeals  bave  since  been  heard  and 
determined  in  this  court  by  an  affirmance 
of  the  Judgment  and  order  appealed  from. 
Carpy  v.  DowdeU,  131  Cal.  495,  03  Pac.  778; 
Id.,  131  Cal.  499,  63  Pac.  780.  The  court  also 
found  "that  tbe  acts  of  the  defendant  Carpy  In 
taking  said  notes  and  mortgages  from  said 
bank,  and  the  commencement  and  prosecu- 
tion of  tbe  action  to  a  Judgment  and  sale, 
were  each  and  ail  done  by  said  C^rpy  mali- 
ciously, and  for  tbe  purpose  of  injuring  said 
DowdeU  &  Son,  and  breaking  tbem  up  In 
their  business,  or  to  compel  them  to  make 
sale  of  tbeir  stock  of  wines  to  said  Carpy,  or 
to  some  person  or  persons  represented  by 
bim."  The  defendant  here.  In  addition  to 
the  denials  of  bis  answer,  set  up  a  counter- 
claim for  the  amount  of  said  notes,  and  also 
a  counterclaim  for  tbe  amount  of  the  Judg- 
ment rendered  upon  those  notes,  alleging  that 
no  part  of  the  same  had  ever  been  paid.  As 
to  these  counterclaims,  tbe  court  found.  In 
addition  to  the  facts  before  stated,  that  tbe 
latter  Judgment  had  not  been  paid,  but  that, 
"neither  the  whole  amount  of  the  principal, 
nor  any  portion  thereof,  nor  any  interest  re- 
ferred to  in  said  notes,  remains  due  or  un- 
paid to  the  defendant"  and  further  found 
that  said  notes  "were  not  nor  was  either  of 
them,  duly  sold,  assigned,  or  transferred  to 
this  defendant  They  were  taken  by  the  de- 
fendant for  the  purposes  aforesaid,  and  with 
full  knowledge  of  the  arrangement  which 
had  been  made  between  the  bank  and  Cbe- 
valler  and  the  Dowdells,  by  the  terms  of 
which  tbe  notes  were  to  be  paid  out  of  tbe 
proceeds  of  the  sale  to  Chevalier,  and  not 
otherwise."  From  the  Judgment  in  this 
cause,  and  from  an  order  denying  his  motion 
for  a  new  trial,  tbe  defendant  Carpy  now 
appeals  to  this  court 

1.  The  first  and  most  important  question 
presented  for  consideration  on  this  appeal 
relates  to  the  measure  of  damages  in  a  case 
where  suit  is  brought,  as  here,  to  recover  for 
property  sold  under  an  execution  based  on  a 
Judgment  which  is  subsequentiy  reversed. 
We  tliink  that  section  957,  Code  Civ.  Proc, 
is  the  law  of  tli?  state  on  thls^n^iect,  and 


CaL) 


OSGOOD  V.  LOS  ANGELES  TRACTION  CO. 


169 


fnrnUliefl  us  with  an  unambiguous  measure 
of  recovery  not  difficult  to  understand.  Tlie 
tecOoB  referred  to  reads  as  foilows:  "When 
tbe  Judgment  or  order  is  reversed  or  modi- 
fled,  the  appellate  court  may  make  complete 
restitution  of  all  property  and  rights  lost  by 
the  erroneous  judgment  or  order,  so  far  eu 
Ike  reMtitution  it  consistent  with  protection 
of  a  purchaser  of  property  at  a  sale  ordered 
b\i  the  judgment,  or  had  under  process  is- 
sued  upon  the  judgment,  on  the  appeal  from 
tfhieh  the  proceedings  were  not  stayed;  arid 
for  relief  in  such  cases  the  appellant  may 
have  his  action  against  the  respondent  en- 
forcing the  judgment  for  the  proceeds  of  the 
tale  of  the  property,  after  deducting  there- 
fron  the  expenses  of  the  sale.  When  it  ap- 
pears to  the  appellate  court  that  the  appeal 
was  made  for  delay,  it  may  add  to  the  cost 
tncb  damages  as  may  be  Just."  The  part 
of  the  section  italicized  was  added  by 
amendment  In  1874,  and  it  is  clear  that  If 
this  part  of  the  section  is  to  be  glT^i  any 
force  at  all,  the  right  of  recovery,  where  the 
appellant  seeks  bis  remedy  by  action,  and  the 
property  on  the  execution  sale  has  passed  li>- 
to  the  hands  of  a  third  person,  beyond  the 
reach  of  tbe  execution  creditor,  must  be  lim- 
ited, as  expressly  stated  In  the  statute,  to 
the  proceeds  of  the  execution  sale  after  de- 
ducting therefrom  the  expenses  of  the  sale. 
This  rule  seems  to  be  In  accordance  with  the 
mle  laid  down  in  England  and  in  at  least 
tome  of  the  states  of  the  Union  other  than 
California.  Peck  v.  McLean,  36  Minn.  228, 
80  N.  W.  789,  1  Am.  St  Rep.  665;  Gay  v. 
Smith.  38  N.  H.  171.  Such  being  the  rule  tn 
tbls  state,  it  follows  that  the  Judgment,  in 
10  far  as  It  awards  relief  in  excess  of  tbe 
amount  received  on  tbe  execution  sale  after 
deducting  tbe  costs  mentioned  in  tbe  stat- 
ute, is  erroneous. 

2.  We  also  think  that  it  is  equally  clear 
tliat  the  Judgment  pleaded  by  defendants 
coDstltDted  a  valid  counterclaim  to  plaintlfTs' 
cause  of  action,  and  it  should  have  been 
tr?8ted  as  such  by  tbe  trial  court.  It  was 
itlpnlated  that  the  decree  tn  that  case  "shall 
be  treated  and  considered,  for  all  purposes 
of  set-off  or  counterclaim,  the  same  as  though 
tb«  sale  directed  by  said  Judgment  had  been 
made  as  directed  thereby,  and  a  deficiency 
Jodgraent  bad  been  entered  therein,  as  di- 
rected by  said  Judgment,  for  such  sums  so 
fomd  due  to  the  plaintiffs  therein;  and  all 
objection  to  said  decree  as  a  counterclaim 
berein  for  said  amounts,  so  far  only  as  ol>- 
Jectlon  has  been  or  may  be  made  upon  the 
ptniuds  that  it  is  a  decree  for  the  foreclo- 
sure of  a  mortgage,  and  that  the  sale  di- 
rected thereby  has  not  been  made,  and  a  de- 
Sdency  Judgment  entered  therein.  Is  hereby 
waived."  On  the  appeal  taken  from  that 
Jnl^ment,  no  bond  staying  execution  had 
been  filed,  and,  treating  it  as  a  deficiency 
Jvdgmeut,  In  accordant?  with  the  stipulation, 
there  was,  then,   nothing  to  prevent  an  ac- 


tion being  brought  on  such  Judgment  at  any 
time  after  it  was  rendered.  Taylor  v.  Shew, 
39  Cal.  536,  2  Am.  Rep.  478;  Clark  v.  Child, 
136  Mass.  344.  The  Judgment  was  a  proper 
basis  for  an  action,  and,  as  it  arose  out  of 
tbe  same  transaction,  and  is  connected  with 
the  subject  of  this  action,  it  was  clearly  the 
proper  basis  for  a  counterclaim  herein.  Code 
Civ.  I'roc.  S  438. 

8.  It  Is  equally  clear  that  plaintiffs  were 
not  entitled  to  recover  attorney's  fees  in  tbe 
action.  Section  957,  Code  Civ.  Proc.,  pre- 
cludes any  such  recovery. 

The  Judgment  and  order  should  be  re- 
versed. 

We  concur:    COOPBE,  C;   SMITH,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed. 


OSGOOD  V.  LOS  ANGELES  TRACTION 
CO.  et  al.    (L.  A.  1,162.) 

(Supreme  Court  of  California.    Sept.  13,  1902.) 

STREET  RAILROADS  —  CARRIERS  —  CARE  RE- 
QUIRED —  STATUTES  —  BURDEN  OP  PROOF- 
PRESUMPTION— RES  IPSA  LOQUITUR. 

1.  Civ.  Code,  I  2100,  declares  that  a  carrier 
of  persons  most  use  the  "utmost"  care  and 
diligence  for  their  safe  carriage.  Held,  In  an 
action  by  a  passenger  for  injuries  owing  to 
the  alleged  negligence  of  the  carrier,  that  It 
was  not  error  to  charge  that  the  carrier  was 
required  to  exercise  the  highest  degree  of 
care"  Id  transporting  passengers. 

2.  Code  Civ.  Proc.  1  1869,  provides  that  each 
party  must  prove  bis  own  affirmative  allega- 
tious.  Section  1981  enacts  that  the  party 
holding  the  affirmative  of  the  issue  mast  pro- 
dace  ue  evidence  to  prove  It,  and  that  the 
burden  of  proof  is  on  the  party  who  would  be 
defeated  If  no  evidence  were  given  on  either 
side.  By  section  1963,  disputable  presump- 
tions are  satisfactory,  If  nneontradictea.  Held, 
in  an  actioo  against  a  street  railroad  company 
for  injuries  sustaiued  by  a  passenger  owing  to 
a  collision  between  the  car  in  which  he  was 
riding  and  the  car  of  another  company,  that, 
notwithstanding  the  diverse  ownership,  a  pro- 
sumption  of  negligeuce  arose,  which  threw  on 
defendant  the  burden  of  showing  no  negli- 
gence. 

3.  The  doctrine  of  res  ipsa  loquitur,  as  ap- 
plied to  a  case  of  injury  to  a  street  car  passen- 
ger from  a  collision,  may  properly  be  made  the 
basis  of  an  instruption;  the  operation  of  the 
rule  not  being  confined  to  determinations  of 
the  sufficiency  of  evidence  by  the  court. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   Luden  Shaw,  Judge. 

Action  by  Mary  C.  Osgood  against  the  Los 
Angeles  Traction  Company  and  another. 
From  a  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial,  the  traction  com- 
pany appeals.    AtHrmed. 

E.  E.  MlUeklu,  for  appellant  Nathan 
Newby,  for  respondent 

tl  See  Carriers,  vol.  ».  Cent  Dig.  |  12S7.jQQlp 
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CHIPMAN,  C.  This  action  was  brought 
to  recover  damages  for  personal  Injuries  to 
plaintiff,  resulting  from  a  collision  between 
defendant's  (the  Los  Angeles  Traction  Com- 
pany's) street  cars,  on  which  plaintiff  was  a 
passenger,  and  a  ear  of  the  defendant  (the 
TjOS  Angeles  Railway  Company),  a  separate 
and  different  corporation.  Both  companies 
were  joined  as  defendants,  but  at  the  trial 
plaintiff  dismissed  the  action  as  to  the  lat- 
ter company.  Plaintiff  had  the  verdict  of 
the  jury,  and  defendant  appeals  from  the 
judgment  and  order  denying  motion  for  a 
new  trial. 

The  following  Instruction  was  given  at  the 
request  of  plaintiff,  and  is  claimed  by  appel- 
lant to  be  error:  "(1)  The  carrier  of  pas- 
sengers Is  required  to  exercise  the  highest 
degree  of  care  in  their  transportation,  and  is 
responsible  for  Injuries  received  by  them 
while  in  the  course  of  transportation,  which 
might  have  been  avoided  by  the  exercise  of 
sucb  care.  And  If  you  find  that  while  the 
plaintiff  was  being  carried  as  a  passenger  by 
the  defendant  the  Los  Angeles  Traction  Com- 
pany, the  car  upon  which  she  was  a  pas- 
senger collided  with  a  car  operated  by  the 
Los  Angeles  Railway  Company,  and  that  she 
was  thrown  from  said  car  and  injured,  then 
a  presumption  of  negligence  arises  which 
throws  upon  the  defendant  the  Los  Angeles 
Traction  Company  the  burden  of  showing 
that  the  injury  was  sustained  without  any 
negligence  on  its  part,  and  in  the  absence 
of  such  evidence  your  verdict  should  be  In 
favor  of  the  plaintiff  for  such  sum  as  will 
compensate  her  for  the  damages  sustained." 
Appellant's  objection  Is  that  the  jury  were 
told,  in  effect,  that  the  recited  facts.  If  true, 
raised  a  presumption  of  negligence  on  the 
part  of  appellant;  that  It  shifted  the  burden 
of  proof  to  appellant  to  show  that  plaintiff's 
injuries  were  sustained  without  Its  negli- 
gence; that  it  was  error  to  charge  the  jury 
that  appellant  "Is  required  to  exercise  the 
highest  degree  of  care"  in  the  transporta- 
tion of  passengers. 

L  Section  2100  of  the  Civil  Code  declares: 
"A  carrier  of  persons  for  reward  must  use 
the  utmost  care  and  diligence  for  their  safe 
carriage,"  etc.  Webster  defines  the  adjective 
"utmost"  as  follows:  "Being  in  the  greatest 
or  highest  degree."  The  noun  is  defined: 
"The  most  that  can  be;  the  greatest  power, 
degree,  or  effort"  The  exprsssion  "highest 
degree  of  care"  Is  no  stronger  than  the  stat- 
utory requirement  "utmost  care."  The  In- 
struction in  this  regard  was  not  error.  In 
McCurrle  v.  Southern  Pac.  Co.,  122  Cal.  558, 
55  Pac.  324,  this  court  said:  "The  carrier  of 
passengers  Is  required  to  exercise  the  high- 
est degree  of  care  In  their  transportation, 
and  is  responsible  for  Injuries  received  by 
them  while  in  the  course  of  transportation, 
which  might  have  been  avoided  by  the  exer- 
cise of  such  care."  This  Is  the  language  of 
tht>  iiit$truction,  and  Is  a  correct  statement  of 
w. 


2.  That  part  of  the  Instruction  relating  to 
the  presumption  of  defendant's  negligence  Is 
attacked  on  the  ground  that  no  such  pre- 
sumption arose,  because  the  Injury  was  the 
result  of  a  collision  between  two  cars  own- 
ed and  operated  by  two  different  defend- 
ants. Independent  of  each  other.  Harrison  v. 
Railway  Co.,  134  Cal.  54a,  06  Pac.  787.  55 
L.  R.  A.  608,  Is  cited  as  decisive  of  the  ques- 
tion. In  that  case  the  Injury  was  caused 
by  a  collision  between  the  railway  cars  and 
a  wagon  belonging  to  the  National  Brewing 
Company.  It  was  held  that  no  presumption 
of  negligence  arose  In  a  salt  against  the 
railway  company  and  the  owner  of  the  wag- 
on as  between  themselves.  Hie  trial  court 
refuR<-l  to  Instruct  the  jury,  at  plalntUTs 
request,  that  a  presumption  of  negligence 
arose  against  both  defendants.  The  court 
held  that  this  could  not  be  the  law.  The 
court  said:  "The  bed  rock  of  this  principle 
of  presumption  of  negligence  arising  from 
the  fact  of  the  injury  is  that  of  probabili- 
ties, and  In  tbe  very  nature  of  things  it  can- 
not be  made  to  apply  In  favor  of  a  plaintiff 
seeking  to  recover  damages  for  injuries 
against  two  defendants  totally  independent 
of  each  other;  It  being  an  open  question  as 
to  which  defendant  had  control  of  tbe  par- 
ticular Instrumentality  that  caused  tbe  in- 
jury." And  the  court  further  said:  "If  It 
was  tbe  wagon,  it  was  an  instrumentality 
not  under  the  management  of  the  railway 
company,  and  if  It  was  the  car.  It  was  an 
instrumentality  not  under  tbe  management 
of  the  brewing  company;  and  in  either  case, 
as  to  the  other  defendant,  the  rule  of  law 
here  laid  down  by  the  law  writers  cannot  be 
made  applicable  to  the  facts."  But  the  ques- 
tion now  here  was  not  decided.  In  Tomp- 
kins V.  Railway  Co.,  66  Cal.  163,  4  Pac.  1165, 
it  was  decided  that  in  an  action  by  a  pas- 
senger against  two  carriers  of  passengers  for 
damages  caused  by  a  collision,  no  presump- 
tion of  negligence  arises  from  the  mere  fact 
of  the  injury,  as  against  the  proprietor  of 
the  vehicle  not  occupied  by  the  plaintiff. 
The  question  now  here  is  as  to  tbe  presump- 
tion against  the  proprietor  of  the  vehicle  oc- 
cupied by  the  plaintiff.  Clearly  the  rule  ap- 
plies to  such  proprietor.  As  stated  In  McCur- 
rle ▼.  Southern  Pac.  Co.,  supra,  "a  prima  facie 
case  is  established  when  the  plaintiff  shows 
that  he  was  injured  while  being  carried  as  a 
passenger  by  the  defendant,  and  the  Injury 
was  caused  by  the  manner  In  which  defend- 
ant used  or  directed  the  instrumentality  under 
its  control."  If  the  fault  or  negligence  which 
was  the  proximate  cause  of  the  Injury  was 
attributable  to  some  other  vehicle  under  oth- 
er and  Independent  control,  the  defendant 
could  so  show,  and  that  would  be  a  good  de- 
fense; but  the  presumption  of  defendant's 
negligence  arises  regardless  of  the  fact  that 
the  injury  may  have  been  caused  by  some 
other  agency.  Tbe  Instruction  did  not  shift 
the  burden  of  proof  of  the  whole  case  *- 
defendant    It  was  nothing  more  than  say- 
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Ids  ttiAt  npoo  tbe  particular  Issue,  plaintiff 
has  established  negligence  on  defendant's 
part,  and  defendant  must  meet  this  proof  by 
"showing  that  the  injury  was  without  any 
negUgence  on  its  part"  Nothing  short  of 
sacb  proof  would  meet  the  proof  of  negli- 
gence of  which  the  law  presumes  defendant 
gnlity,  and  it  was  not  error  to  so  charge  the 
jury.  This  view  in  no  wise  contravenes  the 
doctrine  as  to  burden  of  proof  so  clearly 
stated  in  Scott  t.  Wood,  81  CaL  398,  22  Pac. 
871,  and  as  also  provided  by  the  Ck>de  of 
OtH  Procedure  (sections  1869  and  1881). 
This  presumption,  which  the  law  raises  from 
proof  of  certain  facts,  is  "satisfactory  if  un- 
contradicted" (Code  ClT.  Proc.  i  1963),  and 
to  meet  It  the  evidence  of  defendant  must 
show  to  the  satisfaction  of  the  Jury  that  de- 
fendant "was  without  any  negligence  on  its 
part."  McCnrrie  v.  Southern  Pac.  Co.,  su- 
pra; Babcock  v.  Traction  Co.,  128  Gal.  173, 
60  Pac  780,  and  cases  cited;  Shear.  &  R. 
Xeg.  S  69;  Seybolt  v.  Railroad  Co.,  96  N. 
T.  562,  47  Am.  Hep.  76;  Miller  v.  Steamship 
Co.,  118  N.  Y.  199,  23  N.  B.  462.  It  is  not 
true,  as  contended  by  appellant,  that  the  rule 
has  been  applied  only  where  questions  arose 
on  the  sufficiency  of  the  evidence  to  sustain 
tlie  verdict  and  on  motions  for  nonsuit  The 
role  is  a  sound  one,  as  applied  to  the  case 
when  submitted  to  the  Jury.  As  said  in 
Sliearman  and  Redfield,  the  peculiar  circum- 
stances of  this  class  of  cases,  when  made  to 
appear,  "afford  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant, 
that  the  accident  arose  from  want  of  care"; 
and  in  such  case,  as  was  said  in  Seybolt  v. 
BaUroad  Co.,  supra,  "the  onus  then  rests  up- 
on the  defendant  to  prove  that  the  injury 
iras  caused  without  his  fault" 

The  Judgment  and  order  should  be  af- 
bmed. 

We  concur:    HATNE8,  C;  SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der are  afDrmed. 


BELL  T.  STAACKE  et  al.  (L.  A.  1.165.)* 
(&9Teme  Court  of  California.    Sept  16,  1002.) 

APPEAL— NOnCB— TIM  B— STATUTES— NHW 
TRIAI/— NOTICE— BOND  ON  AFFBAL.. 

LCode  Civ.  Proc.  S  939,  enacts  that  an 
appeal  may  be  taken  from  a  judgment  within  a 
certain  nomber  of  days  from  its  entry.  Betd, 
that  an  appeal  is  dismissible  where  the  notice 
tliereof  was  jdven  before  entry  of  the  Jud^ 
ineut  appealed  from. 

2.  The  premature  service  of  a  notice  of  in- 
tcntiou  to  move  for  a  new  trial  does  not  de- 
prive the  supreme  court  of  jurisdiction  to  hear 
an  appeal  from  the  order  denying  a  new  trial. 

3.  The  premature  service  of  a  notice  of  in- 
tention to  move  for  a  new  trial  does  not  ren- 
der an  appeal  from  the  order  denying  the  new 

1 1.  See  Appeal  and  Error,  voL  »,  Cent  Dig.  || 
ItTT,  18:8. 
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I  trial  dismissible,  as  matters  occurring  prior  to 
I  the  order  appealed  from  cauuot  be  consid- 
I  ered. 

4.  On  an  appeal  from  both  the  judgment  and 
an  order  denying  a  new  trial,  only  one  under- 
taking for  $300  need  be  filed  in  order  to  give 
the  supreme  court  jurisdiction  of  both  ap- 
peals. 
Beatty,  O.  J.,  dissenting  in  part 
In  bank.  Appeal  from  superior  court. 
Santa  Barbara  county;  W.  S.  Day,  Judge. 

Action  by  John  S.  Bell  against  George 
Staacke  and  others.  From  a  Judgment  tor 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.  Motion  to  dismiss 
appeal  from  order  denying  new  trial  denied. 

T.  Z.  Blakeman  and  Canfield  &  Starbuck, 
for  appellants.  Jas.  L.  Crittenden  and  Rich- 
ards &  Carrier,  for  respondent 

VAN  DTKE,  J.  The  respondent  moves  to 
dismiss  the  appeals  herein  taken  from  the 
Judgment  and  also  from  the  order  denying 
appellants'  motion  for  a  new  trial.  Tbe 
tn^onnd  of  tbe  motion  to  dismiss  tbe  appeal 
taken  from  the  Judgment,  among  others,  is 
that  the  notice  of  appeal  was  prematurely 
given,  being  served  and  filed  on  the  8th  day 
of  July,  1901,  and  that  the  final  Judgment 
and  decree  in  said  action  was  entered  on  the 
0th  day  of  July,  1901,  and  not  before  that  day. 
The  showing  In  support  of  the  motion  estab- 
lishes the  fact  very  clearly  that  the  Judg- 
ment in  the  case  was  entered  July  9,  1901, 
and  not  before  said  date,  as  claimed  on  the 
part  of  the  respondent  Section  939  of  the 
Code  of  Civil  Procedure  fixes  the  time  for 
appeal  from  the  Judgment  so  as  to  run  from 
the  entry  thereof;  and  under  this  provision 
it  has  been  repeatedly  held  that  an  appeal 
from  a  Judgment  will  not  lie  until  after  Judg- 
ment is  entered,  and,  if  taken  before,  will 
be  dismissed  for  want  of  Jurisdiction  in  the 
appellate  court.  Lorenz  v.  Jacobs,  63  Cal. 
24;  McLaughlin  v.  Doberty,  64  Cal.  619; 
Home  of  Inebriates  v.  Kaplln,  84  Cal.  488,  24 
Pac.  119;  Wood  v.  Water  Co.,  122  Cal.  162, 
64  Pac.  726;  In  re  Devincenzi's  Estate,  181 
Cal.  452,  63  Pac.  723. 

The  main  grounds  of  the  motion  to  dismiss 
the  appeal  from  the  order  denying  appel- 
lants' motion  for  a  new  trial  are  that  the 
only  notice  of  intention  to  move  for  a  new 
trial  was  served  and  filed  in  said  action  on 
the  9th  day  of  March,  1901,  whereas  the  final 
decision  was  not  made  or  filed  in  said  court 
until  the  7th  day  of  June,  1901;  and,  fur- 
ther, that  no  undertaking  on  the  appeal  from 
said  order  was  ever  filed  in  said  action.  The 
premature  service  of  a  notice  of  intention  to 
move  for  a  new  trial,  or  a  failure  to  serve 
such  notice  at  ail,  might  be  a  good  reason  for 
denying  the  motion,  but  does  not  deprive  this 
court  of  Jurisdiction  to  hear  tbe  appeal;  nor 
does  it  constitute  a  reason  for  its  dismissal 
upon  the  ground  that  the  court  has  not  Ju- 
risdiction to  hear  it.  Matters  occurring  prior 
to  the  order  appealed  from  cannot  be  consld-^ 
ered  on  the  motion  to  dismiss  an  appeall^ 
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Helnlen  ▼.  Hellbron,  94  Cal.  036,  80  Pac.  8; 
Knowlton  t.  McKenzie,  110  Cal.  190,  42  Pac. 
280;  Barnbart  t.  Fulkertta,  92  Cal.  155.  28 
Pac.  221;  Dltcli  Co.  v.  Bachtold,  109  Cal. 
Ill,  41  Pac.  813;  In  re  Ryer's  Estate,  110 
Cal.  CG6,  42  Pac.  1082;  Sutter  Co.  t.  TIs- 
dale,  128  Cal.  180.  60  Pac  T57.  The  under- 
taking given  in  this  case  recites  tlie  fact  tbat 
the  appellants  named  were  about  to  appeal 
from  the  decree  and  judgment  entered  there- 
in, and  also  from  the  order  of  said  court 
made  and  entered  In  said  action,  and,  as 
stated  therein,  is  given  In  consideration  of 
such  premises.  It  has  been  repeatedly  held 
that  ou  an  appeal  from  both  the  Judgment 
and  an  order  denying  a  new  trial  only  one 
undertaking  for  $300  need  be  filed  In  order 
to  give  this  court  Jurisdiction  of  both  appeals. 
This  Is,  however,  an  exception  to  the  gen- 
eral rule  requiring  a  separate  undertaking 
for  each  appeal,  but  the  practice  has  been 
eontlnned  so  long,  and  has  become  so  well 
settled,  that  the  court  has  on  several  occa- 
sions expressly  declined  to  disturb  the  rule. 
Chester  v.  Association,  64  CaL  42,  .27  Pac. 
1104;  Sharon  v.  Sharon,  68  Cal.  326,  9  Pac 
187;  Ditch  Co.  T.  Bachtold,  supra;  Wil- 
liams T.  Dennison,  86  Cal.  430,  25  Pac  244. 
The  motion  to  dismiss  the  appeal  taken 
from  the  Judgment  must  be  granted.  The 
motion  to  dismiss  the  appeal  from  the  order 
refusing  a  new  trial  is  denied. 

We  concur:  HARRISON.  J.;  OA- 
ROUTTB,  J.;  McFARLAND,  J.;  HEN- 
SHAW,  J. 

(September  20,  1902.) 

BBATTY,  O.  J.  I  dissent  Conceding,  as 
I  must,  that  the  order  dismissing  this  appeal 
on  the  ground  that  the  notice  was  prema- 
turely filed  is  sustained  by  a  long  and  un- 
broken line  of  decisions  commencing  with  Mc- 
Laughlin V.  Doherty,  54  Cal.  519,  and  com- 
ing down  to  In  re  Devincenzl's  Estate,  131 
CaL  452,  63  Pac.  723,  I  am  still  of  the  (pinion 
that  It  Is  not  too  late  to  correct  what  I  am 
convinced  was  an  erroneous  construction  of 
section  939  of  the  Code  of  Civil  Procedure, 
adopted  in  the  decision  first  above  cited,  and 
ever  since  followed  without  consideration  of 
the  injustice  to  litigants  and  Inconvenience 
to  this  court  which  it  Involves.  If  it  be  true 
that  the  statute  has  been  misconstrued,  and 
that  the  result  of  that  misconstruction  has 
been  the  dismissal  of  numerous  appeals 
which  ought  to  have  been  heard  upon  thdr 
merits,  the  number  of  such  miscarriages  of 
Justice  is  no  reason  for  adding  another.  A 
rule  of  procedure  which  Is  founded  upon  a 
misconstruction  of  a  statute,  and  which  oper- 
ates only  as  an  obstacle  to  the  consideration 
of  causes  upon  their  merits.  Is  not  protected 
by  the  principle  of  store  decisis.  It  is  not  a 
rule  of  property,  which  must  be  adhered  to 
for  the  protection  of  vested  rights;  and  to 
set  it  aside  can  do  no  possible  injustice, 
while  to  continue  Its  «iuforcemeut  is  merely 


to  do  a  fresh  wrong  in  every  instance  of  iti 
application.  Tliere  never  was,  in  my  opin- 
ion, any  sufiiciont  ground  for  holding  that 
section  939  of  the- Code  of  Civil  Procedure 
prevented  an  appeal  being  taken  before  the 
entry  of  judgment.  Prior  to  the  adoption  of 
the  codes  in  1872,  it  was  provided  in  section 
33G  of  the  practice  act,  which  corresponds 
to  section  039  of  the  Code  of  Civil  Procedure, 
that  an  appeal  from  a  final  Judgment  In  an 
action  or  proceeding  might  be  taken  within 
one  year  after  the  rendition  of  the  Judg- 
ment A  judgment  that  is  to  say,  was  ap- 
pealable as  soon  as  rendered,  and  ceased  to 
be  appealable  one  year  from  that  date. 
There  is,  however,  always  some  interval,  and 
often  a  considerable  Interval,  between  th« 
Judicial  act  of  pronouncing  or  rendering 
Judgment  and  the  purely  ministerial  act  of 
recording  It  by  the  clerk  upon  whom  that 
duty  devolves.  Owing  to  the  erroneous  opin- 
ion entertained  by  some  attorneys  that  a 
Judgment  was  not  rendered  In  the  sense  of 
the  statute  until  It  was  entered  of  record, 
they  delayed  appealing  for  more  than  a  year 
after  the  rendition  of  Judgments  in  the  be- 
lief that  their  appeals  would  be  In  time  If 
taken  within  a  year  after  entry.  These  ap- 
peals were  dismissed  upon  the  ground  that 
they  had  not  been  taken  in  time.  Gray  v. 
Palmer,  28  CaL  417;  Peck  t.  Courtis,  31  CaL 
207;  Genella  v.  Belyea,  32  Cal.  159;  Weth- 
erbee  t.  Dunn,  36  Cal.  249;  and  other  cases. 
not  reported.  In  all  these  cases  the  motion 
to  dismiss  involved  the  question  when  the 
Judgrment  was  rendered,— a  question  of  fact 
not  always  conclusively  answered  by  the 
record.  For  no  other  purpose  than  to  pre- 
vent the  recurrence  of  these  troublesome 
questions,  the  framers  of  the  Code  of  I>ro- 
cedure  provided  In  section  939  that  an  ap- 
peal from  the  Judgment  might  be  taken  with- 
in one  year  from  the  entry  of  Judgment 
This  change  in  the  period  of  limitation  upon 
the  right  of  appeal  did  not  work  any  change 
In  the  status  or  effect  of  a  Judgment  during 
the  Interval  between  rendition  and  entry.  It 
retained  thereafter  the  same  efficacy  and  pro- 
duced the  same  consequences  as  before,  and 
there  was  consequently  as  much  reason  for 
holding  It  appealable  immediately  upon  Its 
rendition  as  there  had  ever  been,  unless  the 
language  of  the  amendment  imposed  upon 
the  court  the  necessity  of  heading  that  the 
legislature  intended  to  cut  off  the  right  to 
appeal  before  the  entry  of  judgment  Did 
tiie  language  of  the  amendment  necessarily 
require,  or  even  reasonably  Justify,  tbat  con- 
struction? To  my  mind  It  Is  plain  that  It  did 
not  The  object  of  the  legislature  was,  not  to 
postpone  the  right  of  appeal  until  the  clerk  of 
the  court  should  actually  transcribe  the  Judg- 
inent  upon  the  record,  but  to  extend  the  right 
to  a  full  year  from  such  transcription,  the  date 
of  which  It  was  supiMsed  would  be  accurately 
and  certainly  ascertained  and  conclusively 
proved  by  the  record.  The  object  was  to  en- 
large and  protect  the  right  not  to  restrict  It 
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and  Invol'/^e  tt  In  donbt  and  uncertainty.  Hav- 
ing regard,  therefore,  to  the  occaislon  and 
purpose  of  the  amendment.  It  Is  clear  that 
the  words  "wlUihi  one  j-ear  after  the  rendi- 
tion," etc.,  meant  nothing  more  than  If  the 
law  had  said  "not  later  than  one  year  aft- 
er." The  word  "within"  had  reference  sole- 
ly to  the  end  of  the  period  prescribed,  and 
not  to  Its  beginning.  This  is  a  perfectly 
legitimate  sense  of  the  expression,  and  is  the 
precise  sense  that  has  been  ascribed  to  It  by 
tbe  decisions  of  this  court.  Section  209  of 
the  old  practice  act  (Code  Civ.  Proc.  §  681) 
provided  that  the  party  in  whose  favor  Judg- 
ment was  given  might  at  any  time  "within 
five  years  after  the  entry  thereof  issue  a  writ 
of  execution,"  etc.  Here,  it  will  be  seen,  is 
the  Identical  form  of  expression  used  in  de- 
fining the  time  within  which  execution  may 
Issne  that  is  used  in  defining  the  time  with- 
in which  an  appeal  may  be  taken,  and  bow 
has  It  been  consti-ued?  Has  it  ever  been 
held  that  an  execution  was  void,  or  the  pro- 
ceedings therennder  ineffective,  because  it 
was  issued  before  the  entry  of  Judgment? 
On  the  contrary,  it  has  been  expressly  held 
that  a  sale  of  real  property  made  under  an 
execution  so  issued  is  valid,  and  effective  to 
pass  the  title.  Bank  v.  Raynor,  «1  Cal.  147, 
dted  as  authority  in  Janes  v.  Bullard,  107 
CbL  132,  40  Pac.  108.  In  1  Freem.  Judgm.  § 
38,  it  Is  said:  "Expressions  occasionally  find 
their  way  Into  reports  and  text-books  indi- 
cating that  the  entry  Is  essential  to  the  ex- 
istence and  force  of  the  Judgment  These 
expressions  have  scaped  from  their  authors 
when  writing  of  matters  of  evidence,  and 
applying  the  general  rule  that  In  each  case 
the  best  testimony  which  Is  capable  of  being 
produced  must  be  received,  to  the  exclusion 
of  every  means  of  proof  less  satisfactory  and 
less  authentic.  The  rendition  of  a  Judgment 
Is  a  Judicial  act;  its  entry  npon  the  record  is 
merely  ministerial.  A  Judgment  is  not  what 
is  entered,  but  what  Is  ordered  and  consid- 
ered. The  entry  may  express  more  or  less 
than  was  directed  by  the  court,  or  it  may  be 
neglected  altogether;  yet  in  neither  of  these 
cases  is  tbe  Judgment  of  the  court  any  less 
Its  Judgment  than  though  it  were  accurate- 
ly entered.  In  the  very  nature  of  things,  the 
act  must  be  perfect  before  its  history  can  be 
so;  and  the  imperfection  or  neglect  of  its 
history  fails  to  modify  or  obliterate  the  act 
That  which  the  court  performs  Judicially,  or 
orders  to  be  performed.  Is  not  to  be  avoided 
by  tbe  action  or  want  of  action  of  the  Judges 
or  other  ofiBcers  of  the  court  in  their  minis- 
terial capacity.  It  is,  therefore,  not  indis- 
pensable to  the  validity  of  an  execution  and 
a  sale  made  thereunder  that  the  Judgment 
shonia  have  been  actually  entered  before  the 
writ  tesned."  It  is,  therefore,  the  law  of  this 
state  at  the  present  day  that  an  execution 
may  issue  before  entry  of  Judgment  al- 
though the  only  provision  authorizing  its  is- 
suance says  that  It  may  issue  "within  five 
years  after"  such  entry.    How,  then,  does  It 


happen  that  a  law  expressed  In  the  same 
terms  cuts  off  an  appeal  before  entry?  ^o 
reason  for  construing  the  same  phrase  dif- 
ferently has  ever  been  suggested,  and  the 
point  seems  never  to  have  been  considered. 
Tbe  two  lines  of  decision  are  plainly  in  con- 
flict, and  this  conflict  involves  a  consequence 
which  furnishes  the  strongest  argument 
against  the  construction  given  to  section  938. 
If  a  Judgment  may  be  enforced  by  execution 
before  It  Is  entered,  but  no  appeal  can  be 
taken  until  after  it  is  entered,  there  Is  a 
period  of  time  In  all  cases,  and  in  any  case 
there  may  be  a  considerable  period,  during 
which  an  enforceable  Judgment  Is  not  ai>- 
pealable.  To  admit  that  the  law  can  be  so 
framed  as  to  compass  this  result  is  to  admit 
a  power  In  the  legislature  to  materially 
abridge  the  appellate  Jurisdiction  conferred 
on  tills  court  by  the  constitution.  If  the 
legislature  can  suspend  for  one  day  the  right 
to  appeal  from  an  enforceable  Judgment  I 
know  of  no  principle  upon  which  Its  power 
to  suspend  the  right  for  a  longer  period  could 
be  denied;  and,  if  such  a  power  exists,  what 
becomes  of  the  Inherent  power  of  this  court 
under  the  constitution  to  make  Its  appellate 
Jurisdiction  effective  in  all  cases  in  which 
the  right  of  appeal  is  conferred  by  the  con- 
stitution? Upon  this  view  I  should  deny  the 
validity  of  a  law  which  attempted  to  ren- 
der a  Judgment  in  an  appealable  caae  en- 
forceable while  suspending  the  right  of  ap- 
peal. But  the  legislature  has  made  no  such 
attempt  It  has  defined  the  time  for  taking 
an  appeal  and  issuing  execution  in  tbe  same 
form  of  words,  and  they  demand  tbe  same 
construction  in  both  places.  The  only  incon- 
sistency is  found  In  the  decisions  of  this 
court,  and  the  only  remedy  is  to  recede  from 
one  position  or  the  other,  and  to  my  mind 
there  is  no  reason  to  hesitate  as  to  which 
position  should  be  abandoned.  Our  decision 
that  a  valid  sale  may  be  made  under  an  ex- 
ecution issued  before  entry  of  Judgment  has 
become  a  rule  of  property,  and  is  the  foun- 
dation of  vested  rights.  Our  decisions  that 
an  appeal  Is  void  if  notice  is  served  before 
entry  of  Judgment  can  never  be  invoked  for 
the  protection  of  a  right,  but  only  to  debar 
the  examination  of  a  cause  upon  its  merits. 
They  work  only  in  aid  of  injustice. 

No  better  illustration  of  the  Inconvenient 
results  of  these  rulings  could  be  found  than 
the  present  case.  The  prevailing  party  in 
the  court  below  (the  respondent  here)  neg- 
lected for  a  long  time  after  the  filing  of  the 
findings  and  conclusions  of  the  court  to  pre- 
pare a  decree  ki  accordance  therewith,  and 
the  losing  party,  who  desired  to  appeal,  was 
compelled  himself  to  prepare  the  decree, 
which,  after  some  further  delay,  was  signed 
by  the  Judge,  and  filed  with  the  clerk  for 
entry  on  the  2Snh  day  of  June.  On  the  Ist 
of  July  a  copy  of  this  decree,  certified  by 
the  clerk  to  be  "on  file  and  of  record"  in  hi* 
office,  was  forwarded  to  appellants'  attornej, 

who  thereupon  gave  notice  of  _ 
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the  8tb  ot  July.  It  Is  now  found,  and  la 
probably  true,  that  the  decree  was  not  ac- 
tually recorded  In  the  Judgment  book  until 
the  next  day,  July  9th.  But  In  order  to  de- 
termine tliis  point  the  court  has  been  obliged 
to  read  a  mass  of  affidavits  of  the  attorneys, 
of  the  clerk,  his  deputy,  and  assistants,  and 
other  parties,  explanatory  in  part  of  appar- 
ent inconsistencies  in  the  records  themselves. 
This  conflictiug  evidence  has  also  t>een  the 
subject  of  extended  argument,  oral  and  writ- 
ten, involving  an  amount  of  labor  quite  as 
great  as  the  decision  of  most  cases  on  their 
merits.  The  attorney  for  respondent  admits 
that  be  knew  very  soon  after  the  notice  of 
appeal  was  served  that  the  Judgment  had  not 
been  recorded  prior  to  the  notice.  He  gave 
generous  extensions  of  time  to  appellants  for 
the  preparation  and  service  of  their  briefs, 
and  on  that  plea  obtained  liberal  extensions 
of  time  for  filing  his  brief  in  reply.  By  these 
extensions  of  time  he  was  able  to  avoid  any 
disclosure  of  his  objection  to  the  sufficiency 
of  the  notice  of  appeal  until  It  was  too  late 
to  give  another,  and  then  he  moved  to  dis- 
miss. There  could  not  be  a  case  in  which 
the  court  could  more  Justly  reverse  an  er- 
roneous rule  of  procedure,  and  we  could 
not  do  ourselves  and  the  profession  and  the 
cause  of  Justice  a  more  substantial  service, 
than  to  lay  down  now  a  rule  of  practice 
which  for  the  future  would  absolve  us  from 
the  necessity  of  expending  valuable  time  in 
the  Investigation  of  questions  such  aa  aro 
involved  In  this  motion. 


DBWBY  et  aL  T.  PAR0BLL8  et  aL    (L.  A. 
1.146.) 

(Supreme  Court  of  California.    Sept  IS,  1902.) 

ACnON     TO     QtnBT     TITLB— MISJOINDER     OF 
PARTIBS-WATVBR  OF   OBJECTION. 

1.  Though  the  complaint  in  an  action  by  sev- 
eral persons  to  qniet  title  to  their  lots,  owned 
in  severalty,  alleges  that  plaintiffs  deraign  title 
through  a  common  source,  Code  Civ.  Proc.  $ 
881,  providing  that  several  persons  claiming 
au  interest  in  lands  under  a  common  source 
may  unite  in  an  action  to  determine  an  adverse 
claim,  yet  it  being  found  that  they  eadi  own 
their  respective  lots,  a  finding  that  they  de- 
raign  title  tbrongh  a  common  source  is  imma- 
terial,  and  objection  that  there  is  uo  evidence 
to  sustain  it  cannot  be  raised;  the  qnestion  of 
misjoinder  not  having  been  raised  by  answer 
or  demurrer,  and  section  484  providing  that  ob- 
jections to  the  complaint,  except  the  questions 
of  jurisdiction  and  that  it  does  uot  state  a 
cause  of  acUou,  not  taken  by  demurrer  or  an- 
swer, are  waived. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;   Luden  Sliaw,  Judge. 

Action  by  J.  H.  Dewey,  executor,  and  oth- 
ers against  Charles  S.  Farcella  and  others. 
Judgment  for  plaintifCs.  Defendants  appeal. 
Affirmed. 


f  1.  See  Equity,  voL  U,  Cent.  Dig.  i  6(L 


Del  Valle  ft  Munday,  for  appellants. 
Chas.  S.  McKelvey  and  Julian  P.  Jones,  for 
respondents. 

COOPER,  O.  This  action  was  brought  by 
more  than  30  plaintiffs  for  the  purpose  of 
quieting  their  respective  titles  to  aa  many 
different  tracts  of  land.  It  is  alleged  that 
each  claimant  is  the  owner  in  fee  and  In  the 
possession  of  his  lands,  respectively.  The 
land  is  all  described  by  certain  numbered  lots 
of  "Farcell's  subdivision  of  the  Jotm  Thomas 
Tract."  Each  of  the  plaintiffs  claims  to  own 
separate  lots,  the  lots  being  numbered  from 
4  to  54.  The  complaint  contains  an  allega- 
tion that  the  plaintiffs  each  deraign  title 
through  a  common  source  from  E<.  E.  Thom- 
as, H.  S.  Parcells,  and  Charles  S.  Parcells. 
Findings  were  filed,  and  Judgment  entered  In 
favor  of  plaintiffs.  No  appeal  was  taken 
from  the  Judgment.  A  motion  for  a  new 
trial  was  made,  and  this  appeal  Is  from  the 
order  denying  the  motion. 

No  error  is  claimed  as  to  any  ruling  of 
the  court  during  the  trial.  The  only  point 
insisted  upon,  as  we  understand  the  ap- 
pellants' brief,  is  that  the  evidence  does  not 
support  the  finding  that  the  plaintiffs  each 
deralgns  his  title  from  a  common  source. 
We  think,  in  view  of  this  record,  the  alle- 
gation and  the  finding  may  be  regarded  as 
wholly  Immaterial  The  complaint  alleges 
ownership  In  fee  In  each  of  the  plaintiffs  to 
the  lot  or  lots  claimed  by  him.  It  was  stip- 
ulated "that  payment  of  ail  taxes  and  ad- 
verse possession  for  the  period  of  five  years 
prior  to  suit  was  proven  by  the  plaintiffs  for 
the  lots  claimed  by  them,  respectlvdy." 
The  court  found,  in  separate  findings,  the 
respective  allegations  of  ownership  In  fee  as 
to  each  plaintiff  to  be  true.  These  findings 
are  unchallenged.  It  Is  contended  that.  In 
order  to  bring  the  suit  Jointly,  it  was  uecra- 
sary  for  the  plaintiffs  to  allege,  under  section 
381,  Code  av.  Proc.,  that  they  clahn  under  a 
common  source  of  title;  and  that,  as  such 
allegation  was  necessary  In  order  to  bring 
the  action.  It  was  necessary  to  be  proven 
and  found  by  the  court  A  conclusive  an- 
swer to  this  Is  that  no  question  as  to  mis- 
Joinder  of  plaintiffs  was  raised  by  demurrer 
or  answer.  In  such  case  the  question  was 
waived,  and  cannot  be  raised  here  for  the 
first  Ume.  Code  Civ.  Proc.  S  434;  Ah  Tong 
V.  Barle  Fruit  Co.,  112  Cal.  682,  45  Pac.  7. 
It  is  the  policy  of  the  law  and  the  object  of 
the  statute  to  dispose  of  all  actions  upon  the 
merits.  In  case  each  plaintiff  Is  the  owner 
of  the  land  claimed  by  him,  as  the  court 
found,  he  has  the  right  to  have  his  title 
quieted.  If  the  titles  of  the  various  plain- 
tiffs were  not  derived  from  the  same  com- 
mon source,  and  the  defendants  would  put 
them  to  separate  suits,  the  questions  should 
have  been  raised  by  appropriate  pleading. 
The  question  does  not  go  to  the  merits. 
The  only  effect  would  be  delay,  and  defend- 
ants not  having  raised  It  Ip  ti^e^^jirt  below; 
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ttey  will  not  be  permitted  here  for  tbe  first 
time  to  do  so,  for  tbe  purpose  of  reyerslng  a 
jndgment  otberwlse  Just. 
We  advise  that  the  order  be  affirmed. 

We  concur:    GRAT,  C;    SMITH,  a 

PEK  CURIAM.    For  the  reasons  given  In 
tbe  foregoing  opinion,  tbe  order  Is  affirmed. 


BEARDSLEY  et  al.  t.  CI^EM  et  al.     (L.  A. 
1,066.) 

(Supreme  Court  of  California.    Sept  17,  1902.) 

■8TOPPEL—PLBADINO— APPEAL— PRBSUMP> 
TION— SALE  OF  RBALTT— RESCISSION. 

1.  Plaintiff*  and  defendants,  who  each  own- 
td  lands,  exchanKed  deeds  thereof,  and  on  the 
■ight  prior  to  the  exchange  of  the  deeds  a 
boose  on  defendants'  land  was  destroyed  by 
fire,  which  fact  was  unknown  to  the  parties  at 
the  time  of  the  exchange.  Subsequently  plain- 
tilEs  served  notice  of  rescission,  and  in  an  ac- 
tion for  rescission  the  answer  alleged  that, 
prior  to  the  notice,  defendants  had  expended 
certain  sums  in  making  improvements  on  the 
pnnia^  deeded  to  them,  ana  bad  purchased  of 
plamtiffs  certain  fertilizing  material  to  be  used 
on  the  land.  Evidence  was  received  without 
objection  in  support  of  such  allegation.  Held 
that,  on  appeal,  plaintiffs  could  not  be  beard 
to  say  that  the  answer  did  not  plead  an  estop- 
pel  arising  from  tbe  purchase  of  the  fertilizer 
and  the  making  of  the  improvement. 

2.  On  appeal  it  is  to  be  presumed  that  the 
findings  were  supported  by  evidence. 

3.  On  appeal  it  is  to  be  presumed  that  the 
«Tidence  in  support  of  a  finding  was  received 
without  objection,  in  the  absence  of  any  show- 
ing to  the   contrary. 

4.  Plaintiffs  and  defendants,  who  each  own- 
ed lands,  exchanged  deeds  thereof,  and  on  the 
night  prior  to  the  exchange  of  the  deeds  a 
bmise  on  defendants'  land  was  destroyed  by 
fire,  which  fact  was  unknown  to  the  parties  at 
the  time  of  tbe  exchange.  Subsequeutly,  and 
while  plaintiffs  knew  of  the  destruction  of  the 
boose,  defendants,  with  knowledge  of  plaintiffs. 
Blade  certain  improvements,  and  purchased  of 
plaintiffs  fertilizer  to  be  used  on  the  land. 
BM,  in  a  suit  for  rescission,  that  the  mak- 
ing of  the  improvements  and  sale  of  the  fertil- 
iser constituted  an  equitable  estoppel  against 
plaintiffs,  preventing  a  rescission  by  them  of 
tbe  contract  of  exchange. 

6.  Plaintiffs  and  defendants,  who  each  owned 
lands,  exchanged  deeds  thereof,  and  on  the 
night  prior  to  the  exchange  of  the  deeds  a 
boose  on  defendants'  laud  was  destroyed  by 
fire,  which  fact  was  unknown  to  the  parties 
at  the  time  of  the  exchange.  Defendants  col- 
lected insurance  on  the  house,  and  in  a  suit 
for  rescission  it  was  held  that  plaintiffs  were 
tstopped.  Beld,  that  plaintiffs  conld  not  com- 
plain of  a  decree  requiring  defendants  to  pay 
to  them  tbe  insurance  money  before  tbe  entry 
of  final  decree  for  defendants. 

6.  Whether  plaintiffs  rescinded  promptly  did 
■ot  depend  alone  on  the  lapse  of  time,  but  on 
an  the  circumstances. 

Commlaaloners'  decision.  Department  2. 
Appeal  from  superior  conrt,  Los  Angeles 
eonntr;    Waldo  M.  York.  Judge. 

Suit  by  Grace  M.  Beardsley  and  others 
against  S.  H.  Clem  and  others.  From  a  d&- 
-tree  for  plaintiffs,  defendants  appeal.  Af- 
4nned. 


T.  M.  Stewart,  for  appellants.  J.  H.  Ardls 
and  E^ndrlck  &  Knott,  for  respondents. 

OHTPMAN,  C.  Rescission.  Defendants  had 
Judgment,  from  which  plaintiffs  appeal  on 
tbe  Judgment  roll  alone.  Tbe  original  plain- 
tiffs were  Clarence  L.  Beardsley  and  Grace 
M.  Beardsley,  bis  wife.  Defendants  were 
husband  and  wife.  After  a  demurrer  bad 
been  sustained  to  the  complaint,  and  pend- 
ing demurrer  to  tbe  amended  complaint, 
plaintiff  Clarence  died,  and  plaintiff  Grace 
was  substituted  as  administratrix  of  her  bus- 
band's  estate,  and  a  supplementary  and 
amended  complaint  was  filed,  which  was  an- 
swered, and  tbe  cause  was  tried  by  tbe  court 
on  these  pleadings.  Plaintiffs  owned  a  10- 
acre  tract  of  land  near  Redlands,  and  defend- 
ants owned  a  10-acre  tract  near  Downey. 
They  exchanged  deeds  on  December  1,  1888, 
pursuant  to  a  verbal  agreement  previously 
entered  into.  On  tbe  night  of  November  30, 
1808,  a  bouse  which  stood  on  defendants' 
land  was  destroyed  by  fire. 

Tbe  court  found  tbe  following  facts:  That 
at  tbe  time  tbe  deeds  were  exchanged,  each 
of  tbe  parties  believed  that  tbe  dwelling 
bouse  on  defendants'  land  then  existed. 
That  the  existence  of  said  dwelling  was  an 
Inducement  to  plaintiffs,  and  a  part  of  the 
consideration  moving  to  them  In  tiie  transac- 
tion, and  that  had  plaintiffs  known  of  the 
destruction  of  tbe  bouse  they  would  not  have 
made  tbe  exchange.  On  December  19,  1898, 
plaintiffs,  Grace  and  Clarence  Beardsley, 
served  upon  defendants  a  written  notice  of 
rescission,  and  demanded  a  reconveyance  of 
tbe  land  deeded  to  defendants  by  plaintiffs, 
which  was  refused  by  defendants.  Tbe  land 
deeded  by  defendants  to  plaintiffs  was  "not 
of  equal,  or  nearly  equal,  value  with  tbe 
lands  deeded"  by  plaintiffs  to  defendants, 
"bnt  tbe  exchange,  as  effected,  was  not  ef- 
fected in  any  incompetency  (sic),  (referring 
probably  to  an  allegation  in  tbe  complaint 
that  Beardsley  was  non  compos  mentis),  and 
was  not  inequitable  or  unjust  Prior  to  De- 
cember 19,  1808,  and  after  December  Ist,  de- 
fendants placed  permanent  improvements  on 
tbe  land  deeded  to  them  of  tbe  value  of  $358, 
for  which  they  paid  that  sum,  and  among 
these  payments  was  $25  paid  to  plaintiff 
Clarence  Beardsley  for  fertilizing  material 
tised  on  said  land,  and  be  "knew  of  tbe  de- 
struction of  said  bouse  when  be  received 
said  $23."  Defendants  bad  no  notice  or  Id- 
formation  that  plaintiffs  were  dissatisfied 
with  tbe  exchange  of  lands  until  December 
19,  1898.  Defendants  have  coUected  $110.46 
for  Insurance  on  said  bouse,  so  destroyed  by 
fire.  As  conclusions  of  law,  the  court  said: 
"It  is  found  to  be  equitable  that  If  defoid- 
ants  shall,  witbin  ten  days  from  notice  of 
this  decision,  pay  to  plaintiff,  or  deposit  in 
court  for  her,  tbe  amount  of  money  received 
from  such  Insurance,  then  a  decree  should  be 
entered  that  tbe  plaintiff  take  nothing;   but 

U  defendants  shall  not  so  pay  or  def 
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money,  then  tbat  plaintiff  should  haye  judg- 
ment canceling  said  deeds,  on  the  payment 
to  plaintiff  of  $358.  Let  a  Judgment  be  en- 
tered in  accordance  herewith."  Appellants' 
contention  is  that  the  findings  that  plaintiff 
Clarence  knew  of  the  destruction  of  the  house 
when  be  received  $25,  and  the  finding  that 
defendants  collected  1110.46  for  insurance, 
have  no  support  In  the  pleadings.  The 
pleadings  are  verified,  and  the  allegation  of 
the  answer  was:  "The  defendants  allege 
that  prior  to  the  19tb  day  of  December,  18U8, 
and  subsequent  to  December  1,  18SS,  the 
defendants  placed  and  erected  upon  the  said 
real  property  [the  property  conveyed  to  de- 
fendants] valuable  and  permanent  Improve- 
ments of  the  value  of  $358,  and  for  which 
defendants  paid  the  sum  of  $358,  to  wit,  $300 
paid  by  the  defendants  for  an  addition  built 
to  the  dwelling  house  situated  on  said  last- 
named  real  property;  $18  for  cultivating  and 
irrigating  the  last-named  real  prop«^y;  $25 
paid  to  said  Clarence  L.  Beardsley  for  fer- 
tilizing material  used  on  same;  and  $15  for 
other  fertilizing  material  used  on  same." 
Defendants  allege  that  they  have  expanded 
for  permanent  Improvements  since  Decem- 
ber 19,  1898,  and  tor  taxes,  the  sum  of  $952.- 
08,  but  as  this  relates  to  expenditures  since 
the  notice  of  rescission,  the  allegation  cannot 
be  considered.  The  allegation  first  above 
stated  Is  deemed  denied,  and  raised  an  issue 
which  the  trial  court  treated  as  a  plea  In 
estoppel,  and  on  tbat  gronnd  held  that,  al- 
though plaintiffs  had  the  right  to  rescind  In 
view  of  the  mutual  mistake,  they  were  yet 
estopped  by  subsequent  ccmduct  In  plain- 
tiffs* brief  the  c^lnlon  of  the  trial  jndge  la 
printed,  and  in  It  he  said:  "But  the  obsta- 
cle in  plalntlfTs  way  is  found  in  the  facts 
which  took  place  after  the  delivery  of  the 
deeds,  and  before  the  notice  of  rescission. 
Until  that  time,  and  about  fourteen  days  aft- 
er plaintiff  and  her  Intestate  learned  of  the 
destruction  of  the  bouse,  defendants,  with 
the  full  knowledge  of  plaintiff  and  her  In- 
testate, made  substantial  and  valuable  im- 
provements on  the  Redlands  property,  which 
they  acquired  from  plaintiff  and  her  intes- 
tate In  exchange;  said  improvements  amount- 
ing In  value  to  $358.  PlaintlfTs  Intestate  al- 
so removed  certain  things  from  the  Redlands 
property,  which  he  claimed  were  not  trans- 
ferred by  his  (said  plaintiff's)  deed,  and  sold 
certain  fertilizers  located  there  to  defend- 
ants, to  be  used  in  fertilizing  said  Redlands 
land,  while  said  improvements  were  being 
made,  thus  indicating  tbat  be  did  not  intend 
to  rescind,  and  encouraging  defendants' 
work  and  expenditure  on  the  Redlands  prop- 
erty. These  things  created  an  equitable  es- 
topi)el,  because  It  Is  unconscionable  for  a 
party  to  permit  another  to  so  improve  prop- 
erty obtained  in  such  a  bargain,  and  then 
claim  the  property  and  improvements,  even 
were  be  to  pay  the  costs  of  the  improve- 
ments." But  it  Is  contended  tbat  no  estop- 
pel was  pleaded  in  the  answer,  and  this  is 


true  In  the  sense  that  no  estoppel  eo  nomine 
was  specifically  pleaded  with  the  usual  aver- 
ments of  such  a  plea ;  and  It  Is  also  true  that 
the  rules  of  pleading  require  estoppels  to  be 
pleaded.  But  it  is  also  true  that,  "if  the 
facts  upon  which  the  estoppel  rests  be  plead- 
ed, so  that  the  opposite  party  may  know  its 
nature,"  it  is  sufilcient,  at  least  where  the 
question  arises  under  circumstances  such  as 
are  disclosed  in  this  case  (Carpy  t.  Dowdell, 
115  Cal.  677,  47  Pac.  696);  and  It  was  there 
also  held  that  where  no  objection  Is  made  at 
the  trial  to  evidence  on  the  score  of  defective 
pleading,  the  rule  Is  well  established  that 
such  a  course  Is  a  waiver  of  a  defective  plead- 
ing. The  facts  pleaded  in  the  answer  could 
have  had  no  other  object  than  tbat  given 
them  by  the  court,  and  whatever  evidence 
went  in  to  support  the  allegations  must  have 
been  understood  by  plaintiffs  to  mean  what 
the  language  used  obviously  and  naturally 
imports.  We  cannot  doubt  that  plaintiffs  un- 
derstood what  defendants  intended  by  al- 
leging these  facts,  and  to  do  so  would  be  an 
impeachment  of  plaintiffs'  Intelligence. 

The  case  does  not  fall  within  the  class  of 
which  Ortega  v.  Cordero,  88  Cal.  221,  26  Pac. 
80,  is  an  example,  but  falls  rather  within  the 
class  reviewed  in  that  decision,  and  some 
others,  of  which  Hort<m  v.  Domlnguez,  68 
Cal.  642,  40  Pac.  180;  Moore  v.  Campbell, 
72  Cal.  251,  13  Pac.  689;  Illinois  Trust  & 
Savings  Bank  v.  Pacific  Ry.  Co.,  115  Cal. 
285,  47  Pac.  60;  and  McDongal  v.  Hulet,  132 
Cal.  164,  64  Pac,  278,— are  examples.  We 
must  presume  tbat  there  was  evidence  suffi- 
cient to  support  the  findings,  and  we  must 
also  presume  that  it  went  in  without  objec- 
tion, and  was  admissible  under  the  plead- 
ings. See  cases  last  above  cited.  In  the  ab- 
sence of  the  evidence,  which  alone  could  en- 
lighten us  as  to  the  Inferences  fairly  to  be 
drawn  from  the  conduct  of  the  parties  giving 
rise  to  the  estoppel  found  by  the  trial  court, 
we  cannot  say  tbat  Its  conclusions  were  er- 
roneous. 

Plaintiffs  cannot  complain  tbat  defendants 
were  by  the  Interlocutory  decree  required  to 
pay  to  plaintiffs  the  money  collected  by 
them  for  Insurance  before  entering  a  final 
decree  in  defendants'  favor.  Plaintiffs  were 
certainly  not  injured  by  this  feature  of  the 
decree.  A  question  mtgbt  arise  as  to  wheth- 
er plaintiffs  rescinded  promptly,  and  whether 
they  restored,  or  offered  to  restore,  to  de- 
fendants, if  that  was  necessary,  the  value  of 
the  improvements  put  upon  the  land  with 
their  knowledge  after  the  right  to  rescind 
arose.  The  record  discloses  no  offer  to  make 
defendants  whole,  nor  do  we  know  all  the 
facts  occurring  after  plaintiffs  knew  of  the 
destructlou  of  the  house,  nor  why,  after  such 
knowledge,  they  waited  until  improvements 
were  made  by  defendants  on  the  land  before 
taking  any  steps  to  rescind.  What  would 
be  prompt  rescission  does  not  depend  alone 
on  the  time  that  may  elapse  before  as- 
serting the  right;,,g;f^h^^y^jgj^y^m,tltnt» 
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prompt  reBdsslon  miut  depend  somewbat  on 
the  circumstances  of  each  case.  In  this  case 
the  notice  was  given  probably  In  time,  bad 
the  situation  of  defendants  not  materially 
changed.  Defendants  had  a  right  to  assume, 
under  the  clrcmnstauces  disclosed,  that  the 
exchange  was  tiatlsfactory.  although  the 
bouse  was  destroyed.  They  were  warranted 
In  so  believing,  Inasmuch  as  plaintllls  said 
nothing  about  rescinding,  but  stood  by  while 
they  were  Improving  the  property,  and  even 
sold  them  some  of  the  material  that  went 
into  these  Improvements.  It  Is  quite  possi- 
ble that  the  evidence,  if  before  us,  would 
put  an  entirely  different  phase  on  the  case, 
bat  as  it  comes  to  us  no  error  Is  apparent, 
and  we  tberefore  advise  that  the  Judgment  be 
affirmed. 

We  concur:    COOPBR.  O.;    HATNBS,  a 

PBR  CURIAM.  For  the  reasons  given  in 
die  foregoing  opinion,  the  Judgment  Is  am 
firmed. 


LUDDT  T,  PAVKOVICH.    (L.  A.  1,031.) 
(Supreme  Court  of  California.    Sept.  18,  1902.) 

MORTOAOB  —  FORSCLOBURB  —  COMPLAINT  — 

allboation  of  monbt  dub— attornbt'b 
fbbs  —  stipulation  in  mohtaaqb  —  pbr- 
SONAIj  judombnt. 

1.  A  complaint  to  foreclose  a  mortgage,  set- 
ting out  the  note  and  mortgage,  showmg  on 
their  face  that  the  principal  was  due  and  pay- 
able two  years  before  commencement  of  the  ac- 
tion, averring  that  no  part  of  the  principal 
mentioned  in  the  note  and  mortgage  nas  been 
paid,  and  that  the  principal  sum  is  unpaid,  and 
IS  owing  by  defendant  to  plaintiff,  anfflciently 
shows  tnat  the  principal  snm  of  the  note  was 
due. 

Z.  Under  a  mortgage  stipnlating  that  on  fore- 
closure the  mortgagee  may  include  counsel 
fees,  he  may  have  a  personal  judgment  for  at- 
torney's fees. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Frank  J.  Murasky, 
Judge. 

Action  by  J.  R.  Luddy  against  John  Y. 
Pavkovich.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

J.  H.  Krlmmlnger,  for  appellant.  Tbos.  L. 
Keal  and  H.  O.  Mlllsap,  for  respondent 

McFARLAND,  J.  This  Is  an  ordinary  suit 
on  a  note  and  mortgage  made  and  executed 
by  defendant  to  plaintiff.  The  usual  Judgment 
of  ftoredosure  was  rendered,  and  defendant  ap- 
peals f^m  the  Judgment,  bringing  up  only  the 
judgment  roU.  The  appellant  contends  that 
the  complaint  does  not  state  facts  sufficient 
to  oonatltnte  a  cause  of  action,  becanse  there 
to  no  express  averment  therein  that  the  prin- 
cipal snm  of  the  note  and  mortgage  was  "due" 
at  the  commencement  of  the  action.  The 
complaint  sets  out  In  full  the  note  and  mort- 
gage sued  on,  which  show  on  their  face  that 
the  principal  was  due  and  payable  about  two 
yean  before  the  commencement  of  the  action; 
70P.-12 


and  it  is  averred  that  "no  part  of  the  prin- 
cipal mentioned  In  said  promissory  note  and 
mortgage  has  been  paid,"  etc.,  and  that  "the 
principal  sum  of  said  promissory  note,  to  wit. 
fifteen  hundred  (1,500)  dollars,  is  unpaid,  and 
is  owing  by  said  defendant,  John  L.  Pavko- 
vich, to  J.  R.  Luddy,  plaintiff  herein."  These 
averments  are  entirely  sufficient  to  show  what 
the  contract  sued  on  was,  and  that  appellant 
had  violated  It  by  not  paying  the  note  after 
its  nuturlty;  and  the  sufficiency  of  the  com- 
plaint In  this  respect  is  an  answer  to  appel- 
lant's contention  that  there  is  no  express  find- 
ing that  the  principal  sum  of  the  note  was 
"due."  The  court,  in  addition  to  specific  find- 
ings as  to  the  amount  of  the  principal  sum  se- 
cured, and  that  it  Is  "unpaid,"  etc.,  finds  that 
all  allegations  of  the  complaint  are  true,  ex- 
cept a  part  of  the  allegation  as  to  an  attor- 
ney's fee;  and  It  also  finds,  imder  the  head 
of  "Conclusions  of  Law,"  that  the  principal 
sum,  with  certain  Interest,  is  "due  and  un- 
paid." With  respect  to  an.eittomey's  fee  for 
foreclosing,  the  mortgage  BMvldea  that  in  the 
event  of  foreclosure  the  mortgagee  "may  in- 
clude in  such  foreclosure  a  reasonable  counsel 
fee,  to  be  fixed  by  the  court";  and  It  is  averred 
that  1250  was  a  reasonable  fee.  The  court 
allowed  a  fee  of  $126,  which  is  not  claimed 
to  be  unreasonable,  but  merely  gave  a  personal 
Judgment  for  that  amount,  holding  that  it 
was  not  Included  in  the  mortgage  lien.  Ap- 
pellant contends  that  the  provision  in  the  mort- 
gage as  to  attorney's  fee  does  not  warrant  a 
personal  Judgment  therefor;  but  on  this  point 
the  case  is  exactly  like  Klokke  v.  Escalller, 
124  Cal.  297,  56  Pac.  1113,  where  it  was  held 
(the  provision  of  the  mortgage  and  the  aver- 
ment in  the  complaint  about)  an  attorney's  fee 
being  the  same  there  as  in  the  case  at  bar) 
that  "while  plaintiff  Is  entitled,  upon^  proper 
showing,  to  recover  attorney's  fees  in 'his  ac- 
tion, he  Is  not  entitled  to  have  those  fees  in- 
cluded in  the  amount  of  the  mortgage  lien. 
He  must  rely  alone  upon  a  personal  Judg- 
ment." 
The  Judgment  appealed  from  Is  affirmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J. 


COLLIER  V.   SHAFFER,   (bounty  Auditor 

(L.  A.  1.067.) 

(Supreme  Court  of  California.    Sept.  17,  1002.) 

TAX  BALBS— REDEMPTION— SUMS  TO  BE  PAID 
—INTEREST— PENALTIES. 

1.  Pol.  C!ode,  i  3817,  providing  that  real  es- 
tate sold  to  the  state  for  taxes  may  be  re- 
deemed by  payiug  the  amount  of  taxes  due 
thereon  at  the  time  of  the  sale,  with  interest 
thereon,  does  not  require  payment  of  interest 
on  costs,  or  the  5  per  cent,  penalty,  prescribed 
by  section  3756,  wnere  taxes  are  not  paid  be- 
fore they  are  delinquent.. 

2.  Under  Pol.  Code,  §  3817,  reqniiing  for  re- 
demption from  tax  sale  to  the  state,  payment 
of  taxes  due  at  the  time  of  the  suie,  with  in- 
terest, also  all  taxes  which  were  a  lieu  on  the 
real  estate  when  said  taxes  became  delinquent, 
and  taxes  on  a  certain  basis  for  the ; 
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years  prior  to  redemption,  with  interest,  and 
also  all  costs  'and  expenses  and  25  per  cent, 
penalty,  which  may  have  accrued  by  reason 
of  such  delinquency  and  sale,  the  penalty, 
which  is  to  be  computed  only  on  the  tax  for 
which  sale  was  made,  will  be  held  to  be  the 
5  per  cent,  penalty  provided  by  section  37.">6, 
where  taxes  are  not  paid  before  they  are  de- 
linquont;  there  bcinp  no  other  penalty  by  rea- 
son of  the  (li'liminoacy  or  the  sale,  which,  by 
sections  3Tr>(>,  3770,  3773,  is  to  be  made  for 
the  taxes  and  costs  due. 

3.  Under  Pol.  Ode.  §  3817,  requiriug  for  re- 
demption from  tax  sale  to  the  state,  payment, 
for  each  year  since  the  sale  for  which  taxes 
have  not  been  paid,  of  an  amount  equal  to  the 
percentage  of  state  and  county  taxes  for  that 
year  ou  the  value  of  the  real  estate  assessed 
for  the  year  of  the  sale,  the  value  on  which 
the  percentage  for  taxes  for  the  subsequent 
years  is  to  be  computed  is  that  assessed  for 
the  taxes  for  which  sale  was  made. 

4.  Though  at  the  time  land  was  sold  for 
taxes  Pol.  Code,  i  3817,  provided  the  redemp- 
tioner  should  pay  the  county  auditor  $2  for 
making  out  an  estimate  of  the  amount  to  be 
paid  to  redeem,  he  need  not  pay  it,  where,  be- 
fore redemption,  jjhere  is  an  amendment  mak- 
ing it  the  duty  of^he  auditor  to  make  the  esti- 
mate without  fee;  the  amendment  going  to  the 
remedy  only.  *. 

Department  2.  Appeal  from  snpertor 
court,  San  Diego  county;  B.  S.  Torrance, 
Judge. 

Application  by  D.  C.  Collier,  Jr.,  for  writ 
of  mandate  to  E.  E.  Shaffer,  auditor  of  San 
Diego  county.  From  the  Judgment,  both  par- 
ties appeal.    Reversed. 

Collier  &  Smith,  for  appellant  T.  U  Lew- 
Is,  Dist.  Atty.,  and  A.  Haines,  Asst  Dist 
Atty.,  for  respondent. 

PER  CURIAM.  The  plaintiff  filed  a  veri- 
fied application  for  a  writ  of  mandate  against 
the  defendant,  as  auditor  of  <8an  Diego  coun- 
ty, to  compel  the  defendant  In  bis  official 
capacity  to  furnish  certain  estimates  of  the 
amount  due  in  order  to  redeem  certain  ti'acta 
of  land  from  a  sale  to  the  state  for  delin- 
quent taxes  for  the  year  1889-80.  The  de- 
fendant, as  auditor,  had  furnished  an  esti- 
mate, which  included  the  following  items, 
stated  in  the  complaint  as  follows,  to  wit: 
"(1)  The  taxes  for  the  year  188!)-90.  (2)  Five 
per  ceut.  penalty  on  said  taxes,  as  provid- 
ed by  section  3756  of  the  Political  Code  as  It 
existed  prior  to  the  amendment  in  1891.  (3) 
Costs  as  provided  by  section  3770  of  the  Po- 
litical Code,  being  fifty  cents  on  each  tract 
of  land  separately  assessed.  (4)  Interest  on 
the  obove  amounts,  obtained  by  adding  1,  2, 
and  3  together,  figured  at  7  per  cent  per 
annum  from  the  date  of  sale.  (5)  Twenty- 
five  per  cent  penalty  on  redemption,  figured 
on  the  amount  obtained  Dy  adding  1,  2,  and  3 
together.  (0)  State  and  county  taxes  for 
1890-01,  figured  upon  the  assessed  value  for 
that  year  and  at  the  rate  of  taxation  estab- 
lished for  that  year.'  (7)  Five  per  cent  pen- 
alty thereon  for  delinquency  obtained  by 
adding  6  and  7  together.  (8)  State  and  coun- 
ty taxes  for  1891-92  upon  the  assessed  valua- 
tion of  that  year  and  at  the  rate  of  taxation 


for  that  year.  (10)  Fifteen  and  five  per  ceat> 
penalties  upon  the  first  and  second  install- 
ments, as  provided  by  section  375S  of  the- 
Political  Code  as  amended  in  1801.  (11)  In- 
terest on  the  amount  obtained  by  adding  (^ 
and  10  together  from  January  1,  1892,  at  7 
per  cent  per  annum.  (12)  State  and  cotmtjr 
taxes  for  the  year  1882-93,  figured  upon  tta» 
assessed  valuation  of  that  year  at  the  rate 
of  taxation  for  said  year.  (13)  Fifteen  and 
five  per  cent  penalties  upon  delinquency  up- 
on the  first  and  second  installments  thereof, 
as  provided  by  section  373(i  of  the  Political 
Code  as  amended  in  1891.  (14)  Interest  on 
the  amotmt  obtained  by  adding  12  and  13  to- 
gether, from  January  1,  1893,  at  7  per  cent 
per  annum.  (15)  Fee  of  auditor  for  making 
the  estimates,  $2.00."  The  defendant  demur- 
red to  the  aifidavit  or  complaint,  making  sev- 
eral specific  assignments.  The  court  sus- 
tained the  demurrer  as  to  certain  of  the 
items,  and  overruled  it  as  to  others.  The  par- 
ties declined  to  amend,  and  Judgment  wa» 
accordingly  entered  directing  the  defendant 
as  auditor,  to  make  the  estimates  as  per  the 
rulings  of  the  court  on  demurrer.  Both  par- 
ties appeal  from  the  Judgment  and  the  ques- 
tions for  determination  relate  to  the  con- 
struction of  section  3817  of  the  Political  Code, 
in  force  at  the  date  of  the  sale,  as  to  the 
proper  items  required  to  be  paid  in  order  to 
redeem  land  sold  to  the  state  for  delinquent 
taxes. 

The  redemption  of  land  so  sold  to  the  state 
is  governed  by  the  law  In  force  at  the  date 
of  the  sale.  Water  Co.  v.  Shaffer,  116  CaL 
618,  48  Pac.  613,  58  Am.  St  Rep.  184.  It  wa» 
provided  in  said  section  that  the  person 
whose  real  estate  had  been  sold  to  the  state 
should  have  the  right  to  redeem  the  same  be- 
fore it  had  been  disposed  of  by  the  state  by 
paying  to  the  county  treasurer  as  follows: 
'*The  amount  of  taxes  due  thereon  at  the  time 
of  said  sale,  with  interest  thereon  at  the  rate 
of  seven  per  cent,  per  annum;  and  also  all 
taxes  that  were  a  lien  upon  said  real  estate 
at  the  time  said  taxes  became  delinquent; 
and  also  for  each  year  since  the  sale  for 
which  taxes  on  said  land  have  not  been  paid, 
an  amount  equal  to  the  percentage  of  state 
and  codnty  tax  for  that  year,  upon  the  value 
of  said  real  estate  assessed  for  tbe  year  of 
the  sale,  with  Interest  from  the  first  day  of 
January  of  each  of  said  years  respectively, 
at  the  same  rate;  and  also  all  costs  and  ex- 
penses, and  twenty-five  per  cent  penalty, 
which  may  have  accrued  by  reason  of  sucb 
delinquency  and  sale,  and  the  costs  and  ex- 
penses of  such  redemption,  as  hereinafttf 
specified."  We  will  discuss  only  the  objec- 
tions made  to  tbe  items  of  the  auditor's  esti- 
mate, as  no  other  questions  are  before  us. 
The  property  was  sold  to  the  state  on  the 
19th  of  March.  1880.  At  tbe  time  tbe  taxes 
became  due  and  at  the  time  of  tbe  sale,  sec- 
tion 3750  of  the  Political  Code  provided  that 
all  taxes  became  delinquent  on  tbe  last  Mon- 
day in  December,  and  thereafter  tbe  tax  coK 
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lector  nnut  collect  an  additional  snm  of  6 
per  cent  The  plaintiff  contends  that  the 
compntatlon  of  Interest,  in  item  4  of  the  au- 
ditor's estimatat  npon  the  items  2  and  3  as 
to  the  6  per  cent  penalty  and  coats  was  not 
permissible  under  the  statute,  and  we  think 
his  contention  is  correct  When  the  statute 
says  "the  amount  of  taxes  due  thereon  at  the 
time  of  sale  and  interest  thereon,"  It  clearly 
means  interest  upon  the  taxes  dn&  At  the 
time  of  the  sale  there  was  a  penalty  due  and 
certain  costs,  but  the  statute  has  only  pro- 
Tided  for  the  collection  of  interest  npon  the 
taxes  due.  The  penalty  was  not  taxes  due, 
neither  was  the  costs.  The  statute  furnishes 
the  rule,  and  we  cannot  depart  from  its  let- 
ter In  proceedings  of  this  nature. 

The  next  objection  Is  made  to  item  B  of 
the  estimate,  which  Included  25  per  cent 
penalty  on  the  sum  of  the  amounts  set  forth 
in  items  1,  2,  and  8.  This  objection  should 
hare  been  sustained.  The  statute  requires 
tiie  party  redeeming  to  pay  all  costs  and  ex- 
penses "and  twenty-five  per  cent  penalty 
which  may  have  accrued  by  reason  of  such 
delinquency  and  sale."  There  is  no  penalty 
of  25  per  cent  by  reason  of  any  delinquency 
and  sale,  nnlese  the  words  above  quoted  cre- 
ate It  The  language  eTldentiy  refers  to  a 
penalty  that  has  Already  accrued  by  reason 
of  the  delinquency  and  sale.  The  penalty 
for  delinquency  was  fixed  at  6  per  cent,  and 
the  sale  to  the  state  was  "for  the  taxes  and 
costs  due."  Pol.  Code  (In  force  hi  1880),  81 
3756,  37T0,  37T3.  The  statute,  therefore, 
must  be  held  to  mean  the  5  per  cent  penalty 
which  accrued  by  reason  of  the  delinquency 
and  sale,  and,  as  there  is  no  provision  for 
any  penalty  except  upon  the  taxes  due  and 
unpaid,  the  5  per  cent  should  be  calculated 
upon  the  amount  of  the  original  taxes. 

Item  6  should  have  included  the  taxes  upon 
the  value  of  the  real  estate  for  the  year  of 
the  sale  188&-00.  The  rate  should  be  the 
percentage  of  state  and  county  taxes  for  each 
year  after  the  sale  as  fixed  by  the  proper  au- 
thorities for  such  year,  but  upon  the  value  as 
fixed  and  assessed  the  year  of  the  sale  and 
upon  which  the  sale  was  based.  This  is  the 
evident  meaning  of  the  statute.  It  may  be 
that  the  property  was  of  greater  value  for 
the  succeeding  years  after  the  sale,  and  that 
the  owner,  by  allowing  it  to  be  sold,  and  re- 
deeming, will  in  fact  pay  less  taxes;  but  on 
the  other  hand,  It  may  be  that  It  depreciated 
In  value.  However  this  may  be,  the  statute 
fixes  the  rule  by  which  the  owner  may  be  re- 
lieved from  the  burden  placed  upon  his  lands, 
and  when  he  complies  with  the  statute  he  is 
entitled  to  the  relief. 

It  follows  that  item  T,  fixing  a  penalty  of  6 
per  cent  npon  the  taxes  for  1800-91,  is  In- 
correct. The  statute  does  not  authorize  any 
such  penalty.  Item  8  should  have  Included 
Interest  on  the  taxes  for  1890-01  levied  and 
assessed  as  h««inbefore  stated.  Item  8 
should  have  included  taxes  levied  upon  the 
assessed   valuation  as  per  the  year  of  the 


sale,  and  so  for  each  succeeding  year.  In 
each  case  the  computation  should  be  based 
upon  the  value  assessed  for  the  year  of  the 
sale,  and  at  the  rate  for  the  year  in  which 
the  assessment  would  have  been  made.  If  the 
property  had  still  belonged  to  the  owner. 
Finally,  the  6  per  cent  penalty  which  accru- 
ed by  reason  of  the  delinquency  should  be 
paid,  and  this  penalty  is  to  be  computed  np- 
on the  amount  of  the  original  tax,  and  no 
other  penalties  are  to  be  computed. 

Item  IS  should  be  eliminated.  The  section 
provided  at  the  time  of  the  sale  that  the 
county  auditor  shall  be  paid  by  the  redemp- 
tioner  the  sum  of  |2  for  ihalilng  out  the  esti- 
mate. The  section  was  amended  in  1896, 
and  In  Its  amended  form  it  is  made  the  duty 
of  the  auditor  to  make  the  estimate  without 
any  fee  therefor.  It  Is  now  part  of  his  oflt 
clal  duty.  The  legislature,  by  the  amend- 
ment, could  not  impose  additional  burdens 
upon  the  party  desiring  to  redeem,  but  It 
could  relieve  him  of  burdens.  The  amend- 
ment eliminating  the  charge  of  f2  went  to 
the  i-emedy,  and  was  valid  to  this  extent. 
Oullahan  v.  Sweeney,  79  Cal.  538,  21  Pac. 
860,  12  Am.  St  Rep.  172. 

The  Judgment  Is  reversed,  and  the  oonrt 
below  directed  to  enter  Judgment  in  accord- 
ance with  the  views  herein  expressed. 


SAN  DIEGO  INV.  CO.  v.  SHAFFER,  Comi- 
ty Auditor.     (Jj.  A.  1,068.) 
(Supreme  Court  of  Oallfomia.    Sept  17,  1902.) 

TAX  SALES— RBDKMPTION— BOMS  TO  BB  PAID. 

1.  Under  Pol.  Code,  g  3817,  as  amended  Feb- 
ruary, 1895,  providing  for  redemption  from  tax 
sale  to  the  state  by  paying  taxes  due  at  the 
time  of  sale,  with  uitereat  thereou,  and  a 
penalty  increasing  in  per  cent  according  to 
the  time  elapsing  before  redemption,  the  pen- 
alty is  to  be  computed  on  the  taxes,  and  not  on 
the  Interest. 

2.  Under  Pol.  Code,  g  3817,  as  amended 
February,  1895,  providing  for  redemption  from 
tax  sale  to  the  state  by  payment  of  taxes,  in- 
terest penalties,  "and  costs  and  expenses  of 
redemption,"  costs  and  expenses  mean  the 
amounts  doe  as  computed  according  to  the 
statute. 

Department  2.  Appeal  from  superior  court, 
San  Diego  county;  B.  S.  Torrance,  Judge. 

Application  by  the  San  Diego  Investment 
Company  for  writ  of  mandate  to  E.  E.  Shaffer, 
anditor  of  San  Diego  county.  From  the  Judg- 
ment, both  parties  appeal.    Reversed. 

Collier  &  Smith,  for  appellant  T.  L.  Lewis. 
Dlst.  Atty.,  and  A.  Haines,  Dep.  Dist  Atty., 
for  respondent 

PER  CURIAM.  This  is  an  application  up- 
on verified  petition  to  compel  defendant,  as 
auditor  of  San  Diego  county,  to  furnish  cor- 
rect estimates  of  the  amounts  required  to  re- 
deem certain  lands  sold  to  the  state  for  delin- 
quent taxes  on  .Tuly  1,  1895.  Certain  ques- 
tions were  presented  upon  demurrer,  and,  aft- 
er determining  the  questions  of'law  thnaral^- 
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■cd,  the  court  ordered  Judgment  that  the  writ 
Issue  lu  accordance  with  the  mlings  on  de- 
murrer. Both  i»rtle8  appeal  from  the  Judg- 
caent.  It  la  not  necessary  to  discuss  In  detail 
the  various  Items  and  the  rulings  of  the  court 
Jn  connection  therewith.  The  statute  in  force 
at  the  time  of  the  sale,  and  by  which  the 
right  to  redeem  must  be  governed,  is  section 
3817  of  the  Political  Code,  as  amended  in 
February,  1805.  The  statute,  so  far  as  appli- 
cable here,  provided  that  after  the  sale  of 
land  to  the  state  the  owner  should  be  entitled 
to  redeem  upon  paying  "the  amount  of  taxes 
due  thereon  at  the  time  of  said  sale,  vvlth 
Interest  thereon  at  the  rate  of  seven  per  cent. 
Iter  annum;  and  also  all  taxes  that  were  a 
lien  upon  said  real  estate  at  the  time  said 
taxes  became  delinquent;  and  also  for  each 
year  since  the  sale  for  which  taxes  on  said 
land  have  not  been  paid,  an  amount  equal 
to  the  percentage  of  taxes  for  that  year  upon 
the  value  oC  the  real  estate  as  assessed  for 
tSuA  year;  or,  K  not  so  assessed,  then  upon 
the  value  of  the  property  as  assessed  In  the 
year  nearest  the  time  of  such  redemption, 
with  interest  ftom  the  first  day  of  January 
of  each  of  said  years,  respectively,  at  the 
same  rate,  to  the  time  of  redemption;  and 
also  an  costs  and  expenses  of  such  redemii- 
thm,  as  hereinafter  specified,  and  penalties  as 
(follows,  to-wlt:  Ten  per  cent,  if  redeemed 
within  six  months  from  the  date  of  sale; 
twenty  per  cent.  If  redeemed  within  one  year 
.therefrom;  forty  per  cent,  If  redeemed  within 
two  years  therefrom;  sixty  per  cent,  If  re- 
-deemed  within  three  years  therefrom;  eighty 
per  cent.,  If  redeemed  within  four  years  there- 
trom;  and  one  hundred  per  cent,  If  redeemed 
within  five  or  any  greater  number  of  years 
therefrom.  The  penalty  shall  be  computed  up- 
on the  amount  of  each  year's  taxes  In  .like 
manner,  reckoning  from  the  time  when  the 
lands  would  have  been  sold  for  the  taxes  of 
tliat  year,  U  there  had  been  no  previous  sale 
thereof."  Under  the  above  statute  the  Inter- 
-est  should  have  been  computed  upon  the  tax- 
-es  "due  thereon  at  the  time  of  sale,"  and 
tnot  upon  any  penalties  or  costs.  Collier  v. 
ShafTer  (L.  A.  No.  1,087,  this  day  decided) 
70  Pac.  177.  The  original  amount  of  taxes, 
KTith  Interest  thereon  at  the  rate  of  7  per  cent 
per  annum  and  a  penalty  of  10  per  cent  upon 
said  original  amount  If  redeemed  within  six 
months,  20  per  cent  If  within  one  year,  and 
80  on,  as  the  statute  provides.  Is  all  that  can 
he  claimed  on  the  amount  of  the  taxes  due 
at  the  time  of  sale.  To  this  Is  to  be  added 
the  amount  of  taxes,  based  upon  the  rate  and 
valuation  for  each  succeeding  year  after  the 
sale  and  prior  to  redemption.  These  amounts 
are  to  draw  Interest  at  the  rate  of  7  per  cent 
from  the  1st  day  of  January  after  such  taxes 
(or  the  succeeding  years  become  due  respec- 
tively. The  penalties  as  provided  In  the  sec- 
tion shall  be  computed  upon  the  amount  of 
each  year's  taxes  in  like  manner,  reckoning 
from  the  time  when  the  lands  would  have 
l>een  sold  for  the  taxes  of  that  year  if  there 


had  been  no  previous  sale  thereof;  tbe  pen- 
alties to  be  computed  upon  the  amomt  of 
taxes  for  the  succeeding  years  as  if  they  had 
actually  been  sold  at  the  time  provided  for 
such  sale  U  there  had  been  no  previous  sale. 
The  "costs  and  expenses  of  redemption"  re- 
ferred to  In  the  statute  means  the  amounts 
due  as  computed  accordhig  to  the  statute. 
The  result  la  that  a  party  whose  lands  are 
sold  for  taxes  may  redeem  within  six  months 
after  the  sale  for  a  less  amount  than  the 
land  sold  for,  as  the  sale  is  required  to  be  for 
the  20  per  cent  penalty  and  costs.  But  the 
legislature  lias  provided  the  mode  of  redeem- 
ing, and  we  cannot  require  more  than  the 
measure  of  the  statute. 

The  Judgment  is  reversed,  with  directions  to 
the  court  below  to  enter  Judgment  In  accord- 
ance with  the  views  herein  expressed. 


MITCHELTi  V.  BOARD  OP  EDUCATION 

OF   CITY   AND    COUNTY    OP    SAN 

FRANCISCO.      (S.   P.   2,470). 

REEVES  V.  SAME.    (S.  P.  2,974.) 

(Supreme  Conrt  of  California.    S^it  20;  1902.) 

APPBAL—imDKRTAKINO— SCHOOL  DISTRICT— 
WAIVER.. 

1.  A  school  diatrict,  being  a  distinct  corpora- 
tion, though  having  the  same  name  and  em- 
bracing the  same  territory  as  a  city,  Is  not 
within  Code  Civ.  Proc.  {  1058,  exempting  a 
county  or  dty  from  giving  security  In  a  civQ 
action. 

2.  Under  Code  Civ.  Proc  f  040,  decUring 
the  appeal  ineffeotual  for  any  pnrpoee  nnless 
within  five  days  after  service  of  notice  of  ap- 

fieal  on  undertaking  be  filed,  or  the  nndertak- 
ng  be  waived  by  the  adverse  party  in  writing, 
a  stipalatlon  merely  extending  time  for  filing 
briefs  and  for  like  purposes  does  not  waive  the 
nudertakiug. 

In  bank.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  William  R. 
Dalngerfleld,  Judge. 

Two  actions,  one  by  R.  H.  Mitchell,  the 
other  by  Irene  D.  Reeves,  against  the  board 
of  education  of  the  city  and  county  of  San 
Francisco.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.    Dismissed. 

Franklin  K.  Lone,  City  Atty.,  and  W.  I. 
Brobeck,  tat  appellant  Henley  ft  Costello, 
for  respondents. 

HENSHAW,  J.  Motions  are  made  to  dis- 
miss the  appeals  herein  upon  the  ground  that 
no  undertaking  upon  appeal  has  been  filed  In 
either  of  the  cases,  and  that  no  order  of  the 
trial  court  has  been  made  dispensing  with 
the  giving  of  them. 

Section  1058  of  the  Code  of  Civil  Proced- 
ure provides  that  "In  any  dvil  action  or  pro- 
ceeding wherein  the  state  or  the  people  of  the 
state  is  a  party  plaintiff,  or  any  state  officer 
in  his  official  capacity  or  on  behalf  of  the 
state,  or  any  county,  city  and  county,  city  or 
town  is  a  party  plaintiff  or  defendant,  no 
bond,  written  undertaking  or  security  can  be 

requh:ed  of  the  state  or  tbe^eeople  thereof. 
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or  any  officer  thereof,  or  of  any  county,  city 
and  county,  cKy  w  town."  Section  946  of 
the  same  Code  proTldes  that  "tlie  court  be- 
low may  In  Ita  discretion  dispense  with  or< 
limit  the  security  required  by  this  chapter 
wh«i  the  appellant  Is  mi  executor,  adminis- 
trator, trustee,  or  other  person  acting  in  an- 
other's rights."  It  Is  here  admitted  that  the 
order  diapensing  with  the  required  undertalCF- 
ing  was  not  obtained.  ▲  dismissal  of  these 
appeals  is,  therefore,  Ineyitable,  unless  they 
can  be  supported  under  section  1068,  Code 
ClT.  Proc  In  Lamberson  t.  JefFerds,  116 
Cal.  482,  48  Pac.  486,  the  defendant  was  the 
county  auditor.  He  was  sued  in  his  repr^ 
sentative  capacity,  and,  notwithstanding  the 
fact  that  section  1058  in  terms  exempts  a 
couuty  only,  and  makes  no  express  mention 
of  its  officers,  it  was  held  that  when  such  an 
officer  Is  so  acting  he  reiNresents  bis  county, 
and  that  the  privilege  or  Immunity  of  sec- 
tion 1068  is  applicable  to  him;  and  such  also 
was  the  decision  of  this  court  in  the  earlier 
case  of  People  t.  Marin  County  Sup'rs,  10 
CaL  844.  But  It  Is  to  be  noticed  tiiat  by  the 
terms  of  the  section  every  county  and  every 
municipality  Is  exempt  from  the  general  re- 
qnlrement  of  an  undertaking.  No  difficulty 
hi  this  case  would  be  experienced  if  the  leg- 
islature had  seen  fit  to  exempt  school  dis- 
tricts or  public  corporations  generally,  provi- 
sions which  are  found  in  the  corresponding 
statutes  of  many  of  our  states.  Nor  can  any 
good  reason  be  perceived  why  the  legislature 
has  not  done  so.  The  fact,  however,  still  re- 
mains that  it  has  not  seen  fit- so  to  do.  Upon 
the  reasoning  and  authority  of  Lamberson  v. 
JefFerds,  the  executive  officers  of  a  school 
district,  its  board  of  trustees,  or  board  of 
education,  would  be  relieved  from  the  neces- 
sity of  giving  a  bond  If  the  legislature  had 
exempted  the  school  districts  from  such  ne- 
cessity. But  here  we  are  asked  to  relieve 
the  board  of  education  from  the  requirement, 
when  the  statute  itself  does  not  exempt  the 
corporation  principal  for  whom  the  board  is 
acting.  The  rule  is  well  settled  that  statu- 
tory exemptions  will  not  be  extended  by  Im- 
plication beyond  the  specified  cases,  as  they 
an  exceptions  to  the  general  poU<Jy  of  the 
law  protecting  appellees.  1  IjIdc.  Pi.  &  Prac. 
p.  968,  and  cases.  If  it  could  be  successful- 
ly argued  that  the  school  district,  whose  ter- 
ritorial limits  are  coterminous  with  those  of 
the  dty  and  county  of  Ban  Francisco,  is  but 
a  part  of  the  latter  municipal  corporation,  so 
that  it  could  be  said  that  the  real  party  de- 
fendant was  in  fact  the  city  and  county  of 
Ban  Francisco,  this  also  would  relieve  the 
embarrassment  of  appellanfs  situation;  but 
soch  in  truth  Is  not  the  fact  "The  city  is  a 
corporation  distinct  from  that  of  the  school 
district,  even  though  both  are  designated  by 
the  same  name  and  embrace  the  same  terri- 
tory. The  one  derives  its  authority  direct 
from  the  legislature,  through  the  general  law 
providing  for  the  establishment  of  schools 
throughout  the  state,  while  the  authority  of 


the  other  is  found  In  the  charter  under  whicht 
it  Is  organized;  and,  even  though  the  charter 
may  purport  to  define  the  powers  and  duties 
of  its  municipal  officers  in  reference  to  the 
public  schools  In  the  same  language  as  has 
the  leglslatui-e  in  the  PoUtlcal  Oode,  yet  these 
powers  and  duties  are  referable  to  the  legis- 
lative authority,  and  not  to  the  charter."' 
Kennedy  v.  Miller,  97  CaL  431,  32  Pac.  568L 
Nor  can  we  perceive  in  the  stipulation  of  the 
appellees  extending  the  thne  of  the  appel- 
lants for  the  filing  of  their  briefs,  and  for 
like  purposes,  anything  which  amounts  to  a 
waiver  or  an  estoppel  against  them  of  their 
right  to  press  this  motion.  Section  910  oT 
the  Code  of  Civil  Procedure  declares  that  "the- 
appeal  is  ineffectual  for  any  purirase,  unless- 
within  five  days  after  service  of  the  notlce- 
of  appeal  an  undertaking  be  filed  •  •  » 
or  the  undertaking  be  waived  by  the  adverse 
party  in  writing."  There  was  here  no  ex- 
press waiver  In  writing,  and  there  was  noth- 
ing in  the  stipulations  entered  into  to  indi- 
cate any  attempt  to  waive.  Little  v.  Jacks,. 
08  Cal.  343,  8  Pac.  866,  9  Pac.  264,  11  Pao. 
128.  We  have,  therefore,  presented  upon  this- 
motlCAi,  not  the  case  of  an  insufficient  under- 
taking, but  of  no  undertaking  at  all,— a  case- 
where  the  giving  of  the  undertaking  has  nofr 
been  dispensed  with  by  order  of  court,  anA 
has  not  been  waived  by  the  adverse  party  iir 
writing.  And,  finally,  it  should  be  said  that 
this  decision  cannot  be  regarded  either  as  a 
departure  from  the  existing  rule,  nor  can  It 
come  as  a  surprise  to  the  profession.  In  ev- 
ery case  which  we  have  examined  where  ap- 
peals have  been  taken  by  the  board  of  educa- 
tion of  the  city  and  county  of  San  Francisco*, 
or  by  the  like  boards  throughout  the  state,, 
they  gave  an  undertaking,  procured  an  ord^ 
of  the  court  dispensing  with  It  or  it  was  ex- 
pressly waived  by  the  adverse  i>arty. 
Amongst  these  cases  may  be  cited  Brown  v. 
Board,  103  Cal.  631,  87  Pac.  603;  Earle  v. 
Board,  65  Cal.  489;  Miller  v.  Board,  44  CaU 
166;  Kennedy  v.  Board,  82  Cal.  483,  22  Pac. 
1042;  Kalsch  v.  Board,  81  Cal.  542,  22  Pac. 
800;  Stoutenborougb  v.  Board.  104  Cal.  664, 
38  Pac.  449. 

For  the  foregoing  reasons,  the  appeals  arcf 
dismissed. 

We  concur:  TEMPLE,  J.;  McFABLANDj. 
J.;  GAROUTTE,  J.;  VAN  DYKE,  J.;  HAR- 
RISON, J. 


PEOPLE  T.  CBBUIiLA.     (Or.  880l>* 
(Supreme  Court  of  California.    Sept  17,  1902:>. 

HOMICIDH  —  ASSIGNMENT  OF  ERRORS  —  PRE- 
SUMPTION ON  APPBAI^EVIDBNCB-JTRORB- 
-QUALIFICATION-CHALiLBNQBS-WAIVBB  OP 
OBJECTION. 

1.  A  mere  statement  in  the  brief  that  the 
evidence  is  so  clear  that  the  homicide  was  Jus- 
tified under  the  law  of  defense  of  habitatiou 
that  a  reversal  is  asked  on  that  ground,  and 
that  the  court  erred  in  admitting  certain  evi- 
dence, without  reason,  authority^  or  junimw^ 
iigitized  byVjCJoQTc 
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being  giren  u  to  how  the  eoart  erred,  doea 
DOt  require  a  review  of  the  record. 

2.  ETidcnce  in  liomicide  case  held  sufficient 
not  only  to  sustain  tlie  conviction  of  manslaugh- 
ter, but  to  bare  warranted  a  conTiction  of 
murder. 

3.  It  will  not  be  presumed  on  appeal,  for  the 
purpose  of  examination  for  prejudicial  error, 
that  an  instruction  merely  marked  "Given"  was 

S'ven  at  request  of  the  prosecution,  or  tbat  an 
struction  not  given  was  requested  by  defend- 
ant. 

4.  A  juror  testifjing  on  hla  voir  dire  that 
he  has  such  conscientious  scruples  as  would 
prevent  his  bringing  in  a  verdict  of  guilty  in 
a  murder  case,  and  that  he  could  not  imagine 
a  case  in  which  he  would  bring^  in  a  verdict 
requiring  punishment  by  death,  is,  by  express 
povision  of  Pen.  Code,  {  1074  (8),  disqualified 
In  a  murder  case. 

5.  The  statement  of  a  juror  that  he  had 
talked  with  one  who  claimed  to  Icnow  the  facts, 
and  tbat  from  this  converftation  he  had  form- 
ed an  opinion  that  would  influence  him  as  a 
juror,  and  that  be  would  not  act  with  entire  im- 

Sartiality  in  the  case,  shows  him  to  be  disqnali- 
ed. 

6.  Defendant's  attorney,  by  simply  denying  a 
challenge  to  a  juror,  waives  the  objection  that 
it  was  not  stated  in  the  challenge  that  the 
ground  thereof  was  actual  bias. 

7.  A  record  on  an  appeal  from  a  conviction 
of  manslaughter,  after  showing  the  excusing 
of  a  juror,  recited:  "Examination  of  Jurors 
continued.  Prosecution  and  defendant  exercise 
desired  challenges,  leaving  four  talesmen  in 
the  bos."  It  then  disclosed  a  colloquy  be- 
tween defendant's  counsel  and  tiie  court  as  to 
the  right  of  defendant  to  exercise  a  challenge 
on  a  full  panel,  defendant's  counsel  stating 
that  he  desu-ed  to  reserve  the  right  to  do  so. 
There  was  nothing  to  show  that  defendant's 
counsel  ever  asked  anv  right  to  challenge  that 
was  denied  him.  Beld,  that  the  record  was  in- 
suSlciect  to  present  the  question  of  error  in 
compelling  defendant  to  exercise  his  right  of 
challenge  without  a  full  pand  of  jurors. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty;  Wm.  O.  Minor,  Judge. 

Frank  Cebulla  was  convicted  of  mai>- 
slaughter,  and  appeals.    Affirmed. 

L.  J.  Maddux  and  P.  J.  Hazen,  for  appel- 
lant. Tlrey  L.  Ford,  Atty.  Oen.,  and  A.  A. 
Moore,  Jr.,  and  J.  M.  WalthlU,  Dlst  Attys. 
(L.  W.  Faalkertta,  of  counsel),  for  the  Peo- 
ple. 

COOPER,  O.  Defendant  was  charged  In 
the  information  with  the  crime  of  murder, 
convicted  of  manslaughter,  and  sentenced  to 
«ight  years'  Imprisonment  at  San  Quentln. 
He  appeals  from  the  Judgment  and  order  de- 
nying his  motion  for  a  new  trial. 

1.  He  claims  that  the  evidence  does  not 
■support  the  verdict.  The  evidence  Is  not 
pointed  out,  nor  analyzed,  but  the  broad  aa- 
rsertlou  Is  made  tbat  "the  testimony  is  so 
dear,  direct,  and  uncontradicted  that  the 
homicide  was  justifiable  under  the  law  of  de- 
fense of  habitation  that  we  ask  for  a  reversal 
on  the  ground  as  well  as  other  grounds." 
We  have  said  before  that  It  Is  not  incumbent 
>on  OS  to  examine  the  evidence  under  such 
:mere  assertion,  with  no  argument  to  support 
tit.    People  V.  McLean,  67  Pac.  771;   People 

T  4.  8m  Jury,  vol.  SI,  Cent  Dig.  |  m. 


V.  Woon  Tuck  Wo,  120  Cal.  297,  62  Pac  833. 
But  in  view  of  the  fact  that  the  liberty  of 
defendant  Is  involved,  we  have  examined  the 
•record,  notwithstanding  the  derelictions  of  de- 
fendant's counsel;  and  there  is  ample  evi- 
dence, which,  if  tme,  would  have  justified 
the  Jury  in  finding  defendant  guilty  of  mur- 
der. There  is  evidmce  to  the  effect  that  on 
Sunday  evening,  Jime  2,  1891,  the  deceased, 
Donnelly,  and  one  Anderson,  left  the  Donnel- 
ly Ranch,  and  went  to  visit  a  neighbor,  Mr. 
Funck,  about  a  quarter  of  a  mile  distant. 
They  remained  at  Funck's  cabin  about  as 
hour  and  a  half,  and  while  there  they  all  en- 
gaged in  drinking  brandy.  Deceased,  in  com- 
pany with  Anderson  and  Fnnck,  about  0 
o'clock,  left  Funck's  place,  and  went  down 
the  river,  about  a  half  mile,  to  defendanf 8 
cabin.  The  defendant  had  a  Jug  of  brandy, 
offered  it  to  all  the  party,  and  they  all  en- 
gaged in  drinking.  After  the  drinking  had 
continued  for  some  time,  deceased,  Anderson, 
and  Funck  started  to  leave  for  home,  but 
while  outside  near  the  fence  defendant  and 
deceased  commenced  fighting.  It  does  not 
appear  that  there  was  any  reason  for  the 
fighting,  except  tbat  they  had  been  drinking. 
After  they  had  fought  for  some  time,  and 
been  rolling  on  the  ground,  Anderson  and 
Funck  succeeded  in  separating  them,  and 
started  to  take  deceased  home,  but  before 
they  had  fairly  started  deceased  went  back 
to  the  door  of  defendant's  cabin,  and  asked 
him  to  come  out  and  fight;  told  him  that  be 
would  fight  with  him  in  any  manner.  De- 
fendant was  inside  bis  cabin  with  his  rifle. 
As  deceased  started  to  return  to  the  cabin, 
defendant  said,  "If  that  son  of  a  bitch  cornea 
back,  I  am  going  to  kill  him."  Defendant 
then  loaded  his  rifle.  When  deceased  came  tn 
the  cabin  door,  defendant  said,  "You  son  of 
a  bitch,  keep  away  from  here,  or  I  will  UU 
you."  Deceased  said,  "Frank,  you  don't 
mean  what  yon  say."  Defendant  replied. 
"Yes,  I  mean  what  I  say."  Und,  who  was  in 
the  cabin  with  defendant,  told  him  not  to  kill 
deceased,  but  while  deceased  was  standing 
at  the  door,  outside  the  cabin,  unarmed,  and 
drunk,  defendant  fired  the  shot  which  Imme- 
diately caused  the  death.  Defendant  In  his 
own  testimony,  admits  that  he  loaded  his 
rifle;  that  he  said  to  deceased,  "If  you  come 
In  here,  I  will  shoot  yon.  •  •  •  He  took 
hold  of  the  door,  and  started  to  come  Inside. 
That  is  the  reason  why  I  shot  him."  This 
testimony  not  only  supports  the  verdict,  but 
It  is  fortunate  for  defendant  that  the  Jury  be- 
lieved that  the  defendant  did  the  kiUIng  in 
the  beat  of  passion,  and  before  reason  bad  le- 
sumed  its  sway. 

2.  It  is  said  In  appellant's  brief  "tbat  the 
court  erred  In  Its  Instructtons  to  the  Jury 
(folios  21-S5),"  and  "the  law  of  defense  of 
habitation  should  have  been  clearly  and  cor- 
rectly stated  to  the  Jury.  Yet  the  court  re- 
fused to  state  the  law  (folio  41)."  If  we 
consider  the  above  specifications  as  worthy 
of  discussion,  we  find  by  M^^^ninlnatlon 
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that  It  does  not  appear  bnt  that  the  Instruc- 
tlona  were  given  at  defendant's  request. 
Tbey  are  simply  indorsed  as  "given,"  and,  if 
they  were  given  at  the  request  of  the  prose- 
cution. It  Is  incumbent  upon  appellant  to 
show  It  by  the  record.  We  will  not  presume 
that  ttaey  were  so  given  for  the  purpose  of 
examining  them  to  see  If-  prejudicial  error 
appears.  And  the  same  may  be  said  of  the 
refusal  to  give  the  Instruction  pointed  out  at 
folio  41.  There  Is  nothing  to  show  that  de- 
fendant requested  It,  and,  besides,  we  find  It 
substantially  given  and  repeated  in  other 
parts  of  the  Instructions. 

3.  The  court  during  the  Impaneling  of  tbe 
Jury  excluded  therefrom  one  Nlcewonger  and 
one  Ulntze.  In  so  doing  we  find  no  prejudi- 
cial error.  Nlcewonger  testified  on  his  voir 
'dire  tbat  he  had  such  conscientious  scruples 
as  would  prevent  Mm  from  bringing  In  a  vei^ 
diet  of  guilty  in  a  case  of  murder,  and  that 
be  could  not  Imagine  a  case  so  aggravated 
tbat  he  would  bring  In  a  verdict  the  result  of 
which  would  be  punishment  by  death.  This 
disqualified  blm.  Pen.  Code,  i  1074,  subsec. 
fi  The  Juror  Hintse  testified  that  he  had 
talked  with  one  Hnntley,  who  claimed  to 
know  the  facts  in  the  case,  and  that  from  this 
conversation  he  formed  an  opinion  that  would 
Influence  him  as  a  Juror,  and  that  he  could 
not  act  with  entire  impartiality  In  the  case. 
This  disqualified  him.  It  was  not  stated  in 
the  challenge  made  by  the  district  attorney 
that  the  ground  of  the  challenge  was  actual 
bias,  but  no  objection  was  made  to  the  chal- 
lenge <»  this  ground.  Defendant's  attorney 
simply  denied  the  challenge.  If  he  desired 
to  avail  himself  of  the  objection  tbat  no 
ground  of  challenge  was  stated,  he  should 
have  placed  his  objection  upon  that  ground, 
«o  tbat  the  court's  attention  could  have  been 
called  to  It  In  some  way.  He  will  not  be  al- 
lowed to  state  the  ground  of  his  objection 
here  for  the  first  time.  The  Juror  was  dear- 
ly disqualified.  By  simply  denying  the  chal- 
lenge the  defendant's  attorney  waived  any 
formal  objection  to  it 

4.  It  Is  stated  In  appellant's  brief  that  the 
conrt  erred  In  compelling  defendant  to  exer^ 
-dae  bis  right  of  challenge  without  a  full  pan- 
-ri  of  Jurors.  We  are  again  referred  to  cer- 
tain folios  of  the  transcript,  and  by  an  exam- 
ination of  the  folios  cited  we  cannot  find  tbat 
-defendant  was  compelled  to  exercise  his  right 
■of  challenge  before  the  panel  was  fulL  Aft- 
•er  the  court  had  excused  Nlcewonger,  the 
record  shows:  "Examination  of  Jurors  con- 
tinned.  Prosecution  and  defendant  exercise 
■desired  challenges,  leaving  four  talesmen  In 
the  box."  After  this  the  record  shows  some 
-colloqny  between  defendant's  counsel  and 
the  conrt  as  to  the  right  of  defendant  to  ex- 
-erclse  a  challenge  on  a  full  panel.  Defend- 
-ant's  counsel  stated  that  he  desired  to  resarve 
the  right  to  do  so.  It  Is  not  plain  as  to 
-whether  or  not  the  court  jtennitted  him  to  re- 
serve such  right,  but  there  Is  nothing  to  show 
<hat  be  ever  asked  any  right  to  challenge 


that  was  denied  blm.  If  defendant  had  chal- 
lenged a  juror,  and  the  court  had  denied  the 
right  to  so  challenge,  or  if  the  court  had  com- 
pelled the  defendant  to  exercise  his  challen- 
ges at  a  particular  time,  the  question  would 
be  presented  for  our  determination;  but  the 
record  in  its  present  shape  presents  no  such 
question. 

5.  The  statement  is  made  In  the  brief  that 
the  court  erred  In  admitting  the  guns  and 
cartridges  and  the  testimony  of  the  witness 
Browder.  No  reasons  are  given,  nor  author- 
ities dted,  as  to  why  the  court  erred,  nor  are 
we  Informed  In  the  brief  that  defendant  ex- 
cepted, nor  that  the  testimony  was  hi  any 
way  prejudicial.  In  such  case  we  will  not 
examine  the  record.  People  v.  McLean,  so- 
pra. 

We  advise  that  the  judgment  and  orAa 
be  affirmed. 

We  concur:    HAYNES,  a;  OKAY,  O. 

FEB  CURIAM.  For  the  reasons  glvoi  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 

TBMPLBl  J.    I  concur  In  the  Judgment 


MILLER  et  al.  T.  KERN  COTTNTT  LAND 

C&.    (S.  F.  2,014.) 
(Snprerae  Conrt  of  California.    Sept.  17,  1902.) 

ACTION  TO  QUIET  •nTLB—VENUB— NATURE  OF 

ACTION— DETERMINATION  FROM 

PL,BADIN03. 

1.  The  answer,  as  well  as  the  complaint, 
may  be  loolced  to,  to  determine  whether  the 
action  is  one  to  quiet  title, — tbat  is,  to  deter- 
mine the  right  to  an  easement, — within  Const, 
art.  e,  $  5,  requiring  actions  to  quiet  title  to 
real  eBtate  to  be  brought  in  the  county  in  which 
the  land   is  situated. 

Department  2.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco:  Edw.  A. 
Belcher,  Judge. 

Action  by  Miller  &  Lux  against  the  Kem 
County  Land  Company.  From  an  order,  de- 
fendant appeala  Remanded,  with  direction 
to  dismiss. 

Charles  W.  WUlard,  Page,  McCutchen  ft 
Eells,  and  Page,  McCutchen,  Harding  ft 
Knight,  for  appellant  Houghton  ft  Hough- 
ton, E.  B.  &  Geo.  H.  MasUck.  and  W.  B. 
Treadwell,  for  respondent 

TEMPLE,  J.  This  Is  an  appeal  from  an 
order  refusing  to  grant  a  change  of  venue  on 
the  ground  of  the  convenience  of  witnesses. 
Both  parties  are  corporations  which  have  their 
principal  places  of  business  In  San  Francisco, 
where  the  suit  was  brought  The  action  was 
to  recover  damages  for  Injury  to  real  property 
situate  in  Kem  county.  A  former  motion  toe 
a  change  of  venue  was  made,  based  on  sec- 
tion 392  of  the  Code  of  C^vll  Procedure,  which 
provides  that  actions  for  injuries  to  real  prop- 
erty must  be  tried  In  the  county  where  the 
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land  Is  situated.  An  order  denying  a  change 
of  venue  was  affirmed  here,  on  the  ground 
that  section  16,  art.  12,  of  the  constitution  de- 
nied a  defendant  corporation  that  right  in  such 
actions.  134  CaL  586,  66  Pac.  856.  The  com- 
plaint shows  that  plalntitt  bad  constructed 
and  was  maintaining  a  canal  over  land  be- 
longing to  the  defendant,  which  defendant, 
as  is  alleged,  wrongfully  obstructed,  to  the 
damage  of  plaintlflt  In  the  sum  of  $25,000. 
Instead  of  directly  averring  that  It  owns  an 
casement  over  the  land  of  defendant,  plaintiff 
Btates  In  its  complaint  a  great  many  facts 
and  circumstances  from  which  it  is  supposed 
the  right  to  such  an  easement  must  necessarily 
follow.  The  answer  admits  the  obstruction 
charged  of  the  canal  or  ditch,  but  denies  the 
easement  and  the  facts  alleged  upon  which 
plaintiff's  claim  Is  founded,  as  also  the  dam- 
ages. This  leaves  the  principal  issue  whether 
plaintiff  has  such  easement.  The  affidavits 
upon  which  the  change  of  venue  Is  asked,  and 
also  those  offered  by  plaintiff  in  opposition  to 
the  motion,  show  very  clearly  that  In  the  opin- 
ion of  both  parties  the  only  real  question  to 
be  tried  is  whether  plaintiff  has  such  ease- 
ment. The  case  la  thus  brought  within  the 
decisions  in  Frltts  v.  Camp,  94  CaL  393.  20 
Pac.  867,  and  Pacific  Yacht  Club  v.  Sausalito 
Bay  Water  Co.,  98  Cal.  487,  33  Pac.  322,  ex- 
cept that  in  those  cases  the  complaint  show- 
ed expressly  that  the  action  was  brought  to 
quiet  title  to  real  estate,  to  ^it,  to  determine 
the  right  to  an  easement,  while  that  such  will 
be  the  effect  of  a  judgment  in  this  case  ap- 
pears only  after  answer.  Upon  this  point  re- 
spondent's counsel  contends  that  on  the  ques- 
tion of  Jurisdiction  the  court  can  look  only  at 
the  complaint  The  constitution  only  prohib- 
its the  bringing  of  suits  to  quiet  title  in  coun- 
ties other  than  where  the  land  is  situated.  If 
the  complaint  does  not  sho|v  that  the  action 
is  of  that  character.  It  was  properly  com- 
menced, and  the  defendant  cannot,  by  the 
nature  of  his  defense,  cause  It  to  be  decided 
that  the  action  was  wrongly  brought  This  Is 
a  very  narrow  construction  of  the  constitution- 
al provision,  and  under  which  the  rule  could 
be  systematically  evaded.  An  action  for  a 
trespass  Is  a  very  common  and  easy  method 
of  b7lng  title  to  real  estate,  and  could  often 
be  substituted  for  an  action  to  quiet  title,  at 
the  option  of  a  plaintiff.  The  provision  Is  Ju- 
risdictional, as  was  held  In  the  case  of  Urton 
V.  Woolsey,  87  Cal.  38,  25  Pac.  164.  When- 
ever this  potait  Is  made  to  appear,  therefore, 
it  Is  shown  that  the  court  has  no  Jurisdiction 
of  the  action,  and  must  dismiss  it  This  must 
be  so  whenever  It  clearly  appears  that  the 
purpose  of  bringing  the  action  was,  in  whole 
or  In  part,  to  determine  a  disputed  right  to 
real  estate.  Some  of  the  inconveniences 
which  may  result  from  such  a  rule  are  quite 
obvious,  but  the  people  have  seen  fit,  in  the 
very  clause  of  the  constitution  which  defines 
the  Jurisdiction  of  the  superior  court,  to  Im- 
pose this  limitation,  and  the  courts  cannot  dis- 
regard it  or  allow  It  to  be  evaded.    It  might 


have  l>een  provided  that  such  action  should 
be  sent  to  the  proper  county  for  trial,  bat  a 
different  mode  was  adopted. 

Counsel  contend  that  this  matter  was  dis- 
posed of  on  the  former  appeal,  which  has  been 
mentioned.  But  the  questi<Hi  was  not  u>d 
could  not  have  been,  raised  on  that  appeaL 

The  cause  is  remanded,  with  dlrectiona  to 
the  superior  court  to  dismiss  the  action. 


We    concur: 
LAND,  J. 


HENSHAW,    J.;    McFAB- 


8MITH  V.  PACIFIC  BANK  et  al.    (S.  F, 
2,269.  2,260,)' 

(Supreme  Court  of  California.    Sept  10,  1902.) 

8PBCIPIC  PERFORMANCE  —  ASSIONMBNT  OV 
JUDG^ENT— AGREEMENT  TO  SELL  BONDS- 
VOIDABLE  TRANSFER  OF  BONDS— ASSIGN- 
UBNT. 

1.  A  court  of  eouity  will  uot  decroe  an  as- 
signment of  an  alleged  Judgment  that  certain 
bonds  were  held  iu  trust  for  a  bank  by  its 
presideut  to  one  claiming  the  bonds  under  a 
contract  of  sale  with  the  bank,  where  it  ia  uot 
shown  that  the  bank  has  any  interest  in  the 
judgment  or  that  It  is  still  in  existence. 

2.  Pending  an  action  against  a  bank  by  a 
depositor  to  set  aside  a  transfer  of  certain 
bonds  by  the  directors  to  the  president  the 
bank  agreed  to  sell  the  bonds  to  plaintiff.  Sub- 
sequently the  court  adjudged  tnat  the  presi- 
dent held  the  bonds  in  trust  for  the  bank. 
Held,  that  the  agreement  of  sale  was  limited 
in  its  operative  effect  to  the  bonds,  as  at  the 
time  no  judgment  was  in  existence. 

S.  A  right  of  action  to  have  a  transfer  of 
certain  bonds  by  the  directors  of  a  bank  to 
Its  preddent  set  aside  is  personal  to  tile  bank, 
and  uot  assignable. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  J.  M.  Ssa- 
weli.  Judge. 

Action  by  A.  I.  Smith  against  the  Pacific 
Bank  and  others.  From  an  order  refusing 
an  injunction,  and  from  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

John  D.  Pope,  J.  A.  Stevens,  John  H.  Durst 
LInforth  &  Whitaker,  and  W.  T.  Baggett  for 
appellant  EL  D.  Sawyer  and  Boger  John- 
son, for  respondents. 

GAROUTTE,  J.  This  action  is  in  the  na- 
ture of  specific  performance.  At  the  com- 
mencement of  the  action  the  court  granted 
an  order  upon  the  defendants  to  show  cause 
why  an  injunction  should  not  issue,  with  a 
restraining  order  in  the  meantime.  At  the 
hearing  npou  ttiis  order  to  show  cause  the 
court  denied  the  motion  for  an  injunction, 
and  dissolved  its  restraining  order.  A  demur- 
rer to  the  complaint  was  afterwards  sustain- 
ed by  the  court,  and  thereupon  Judgment  was 
rendered  in  favor  of  the  defendants.  The 
present  appeals  are  from  the  order  refusing 
the  Injunction  and  from  the  Judgment 

The  questions  before  the  court  arise  upon 
the  sufficiency  of  the  complaint  Many  mat- 
ters are  raised  by  the  demurrer,  but  it  will 
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only  be  necessary  to  consider  a  single  propo- 
sition advanced  by  respondents,  and  In  Its 
consideration  the  following  allegations  of  the 
pleading  become  material:  In  substance, 
they  are  as  follows:  That  upon  August  1, 
18%.  the  directors  of  the  Pacific  Bank  sold  to 
J.  M.  McDonald,  then  president  of  said  btink, 
ISO  bonds  of  a  certain  electric  rathwad.  That 
upon  the  4tb  day  of  February.  1896,  one 
Dundon,  a  depositor  in  said  bank,  commenced 
an  action  against  the  bank,  its  directors,  and 
said  McDonald.  The  complaint  then  pro- 
ceeds: "That  said  action  was  commenced  by 
said  P.  F.  Dundon,  as  said  depositor,  on  be- 
half of  himself  and  all  other  depositors  in 
said  Pacific  Bank.  That  such  proceedings 
were  thereafter  bad  In  said  action  and  court 
that  a  Judgment  and  decree  was  duly  given 
and  made  therein,  adjudging  that  said  J.  M, 
McDonald  held  said  bonds,  and  all  his  inter- 
est therein,  in  trust  for  the  Pacific  Bank,  sub- 
ject to  certain  payments,  and  further  adjudg- 
ing, as  in  said  decree  provided,  a  copy  of 
which  decree  is  hereunto  attached  and  mark- 
ed 'Exblbit  A'  and  hereby  expressly  referred 
to  and  made  a  part  hereof."  That  upon 
Sqitember  S,  1898,  the  Pacific  Bank  entered 
Into  a  contract  of  sale  with  this  plaintiif, 
whereby  It  agreed  to  sell  to  him  all  its  right. 
title,  and  interest  and  equity  in  and  to  said 
150  bonds,  and  all  its  equity  and  Interest  in 
the  Jadgment  aforesaid,  for  the  sum  of  $6,- 
000.  The  plaintifl  therefore  seeks  against 
the  bank  a  specific  performance  of  the  afore- 
said agreement.  Tbe  original  complaint  in 
tills  case  was  filed  February  20,  1890. 

Let  us  first  look  at  the  Dundon  Judgment 
viewed  in  the  light  of  tbe  fact  that  plaintiff 
la  now  in  a  court  of  equity  seeking  relief, 
and  therefore  subjects  himself  to  all  tbe  prin- 
ciples by  which  courts  of  equity  are  govern- 
ed. Now,  he  asks  to  have  the  interest  of  the 
bank  in  a  certain  Judgment  assigned  to  him, 
yet  be  does  not  allege  that  the  bank  has  an 
interest  In  the  Judgment,  or  even  that  there 
is  such  a  Judgment.  To  be  sure,  he  alleges 
that  there  was  such  a  Judgment  at  a  certain 
time,  but  there  Is  uo  attempt  to  allege  that  it 
is  now  an  existing,  live  Judgment.  A  court 
of  equity  will  not  do  an  idle  thing,  and  It 
will  not  decree  that  the  bank  shall  make  an 
assignment  of  a  Judgment,  unless  it  be  shown 
that  there  is  a  Judgment  to  assign,— a  Judg- 
ment for  its  decree  to  act  upon.  It  is  not  in- 
consistent with  the  allegations  of  the  com- 
plaint if  it  be  assumed  that  this  Judgment 
was  vacated  and  set  aside,  and  the  whole  lit- 
IgatitKi  dismissed,  long  prior  to  the  com- 
menconent  of  this  actidn.  As  to  the  Dundon 
litigation,  the  remaining  question  presents 
itself:  Did  the  plaintiff,  by  reason  of  the 
Dundon  Judgment  acquire  an  interest  in  the 
160  bonds,  considered  in  connection  with  his 
contract  with  the  bank?  The  question  last 
suggested  can  only  be  answered  by  locating 
the  ownership  of  the  bonds  at  tbe  time  be  at- 
tempted to  ptvchase  them,  and  In  dealing 
with  this  question  we  fall  to  appreciate  the 


importance  claimed  for  the  Dnndon  litigation. 
It  Is  not  shown  that  that  litigation  ever  re- 
sulted In  a  final  Judgment  as  to  the  title  of 
the  bonds,  or  in  a  final  Judgment  of  any  kind. 
As  already  suggested,  there  is  no  allegation 
in  the  pleading  that  even  the  semblance  of  a 
Judgment  was  in  existence  when  this  com- 
plaint was  filed;  and  there  is  not  even  an 
allegation  showing  that  the  litigation  was 
still  pending  at  that  time.  Non  constat  but 
that  it  has  all  been  dismissed,  and  thus  baa 
gone  forever.  In  other  words,  there  is  a 
total  failure  of  allegation  placing  the  title  of 
these  bonds  in  the  bank  as  a  result  of  the 
Dundon  litigation.  Tested  by  the  pleading, 
the  title  of  the  bonds,  as  between  McDonald 
and  the  bank,  cannot  be  said  to  be  res  ad- 
Judicata  by  reason  of  the  Dundon  litigation. 
Hence,  that  litigation  did  not  result  in  vest- 
ing tbe  title  of  the  bonas  in  the  bank,  and 
therefore  gave  the  bank  no  title  therein  which 
could  be  transferred  to  plaintiff.  The  agree- 
ment of  sale  from  the  bank  to  the  plaintiff 
was  made  September  3,  1808,  and  recites  that 
at  that  time  there  bad  been  no  Judgment  en- 
tered in  the  Dundon  suit;  and  it  appears 
from  the  copy  of  the  Judgment  annexed  to 
the  complaint  that  the  court  did  not  make  ita 
decision  in  the  cause  until  the  8iu  day  of  Sei>- 
tember.  On  that  day  it  made  its  fljidinga 
and  directed  the  entry  of  Judgment  The 
Judgment  was  not  however,  signed  by  the 
Judge  until  Octob»  7th,  and  was  entered  of 
record  the  next  day.  The  fact  recited  In  the 
agreement  of  sale  that  Judge  Seawell  had  de- 
cided that  tbe  bonds  should  be  sold  and  the 
proceeds  paid  In  part  to  McDonald  and  in 
part  to  the  Pacific  Bank,  was  not  of  Itself  a 
determination  of  the  ownership  of  the  bonds, 
and  was  of  no  legal  effect  as  a  Judgment  in 
the  cause.  Until  the  court  had  made  its  de- 
cision, the  cause  was  pending  and  undeter^ 
mined.  There  was,  therefore,  at  the  time  the 
agreement  of  sale  was  made,  no  Judgment 
which  could  form  the  subject  of  a  sale,  and 
the  instrument  then  executed  was  limited  in 
its  operative  effect  to  the  bonds  therein  re- 
ferred to.  For  these  reasons  the  Dundon  lit- 
igation, as  presented  by  the  pleadings,  is  a 
foreign  and  Immaterial  element  in  tbe  case. 
In  view  of  what  has  been  said,  there  is  left 
the  single  allegation  In  the  complaint  to  the 
effect  that  the  directors  of  the  bank  sold  to 
Its  president  J.  M.  McDonald,  150  bonds  of 
a  certain  electric  railroad.  By  that  allega- 
tion the  pleader  has  placed  tbe  title  to  these 
'  I>ondH  In  J.  M.  McDonald,  and  It  would  seem 
to  follow  that  when  this  plaintiff  attempted 
to  purchase  the  t>ond8,  the  bank  had  no  inter- 
est or  title  therein  to  sell,  and  necessarily 
plaintiff  could  get  no  title  by  such  a  purchase. 
If  there  was  an  allegation  in  the  pleading 
showing  the  transfer  to  McDonald  to  be  void, 
then  the  case  would  be  different,  for  then  the 
bank  would  have  a  substantial  property  in 
the  bonds,  which  would  be  the  subject  of  sale. 
But  at  most  this  sale  to  McDonald  was  only 
voidable.  Construing  the  pleading  against  .the 
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pleader,  possibly  It  may  not  be  Bald  to  be 
«Ten  voidable,  for  perchance  It  was  ratified 
hj  the  stockholders,  and  such  an  act  would 
Tender  It  perfectly  Talld.  But  even  conceding 
the  sale  to  McDonald  to  be  voidable,  still  It 
lias  not  been  avoided.  A  voidable  sale  of 
these  bonds,  until  voided,  vests  the  title  In 
the  purchaser,  and  ousts  the  title  of  the  seller 
as  fully  and  completely  as  though  the  sale 
-was  valid  in  all  particulars.  A$;ain,  the  plain- 
tiff is  a  stranger  to  that  sale,  and,  it  McDon- 
ald and  the  bank  and  all  its  beneficiaries  are 
satisfied  with  It,  it  Is  not  for  him  to  complaiu. 

In  view  of  what  has  been  snid,  the  bank 
liad  no  property  interest  in  the  bonds  at  the 
time  it  attempted  to  sell  them  to  plaintiff, 
and  therefore  plaintiff,  by  his  contract  of  pur- 
chase, secured  no  title  thereto.  At  that  time, 
-conceding  the  sale  to  McDonald  to  be  voida- 
1}le  at  the  Instance  of  the  bank,  then  the  bank 
had  a  right  of  action  to  set  it  aside,  and  noth- 
ing more.  That  right  of  action  was  personal 
to  the  bank,  and  therefore  not  assignable  to 
'plaintiff.  It  was  a  right  based  upon  fraud, 
and  such  a  right  Is  not  a  marketable  com- 
modity. Emmons  v.  Barton,  109  Cal.  606,  42 
Pac.  303.  Appellant  relies  upon  this  case  to 
tiupport  his  contention,  but  it  does  not  help 
■him;  for  there  the  court  declared  the  fticts  to 
lie:  "In  the  case  at  bar  the  things  assigned 
■were  money  claims  against  an  estate  which 
had  been  allowed  by  the  executrix,  and  w«e 
really,  in  effect,  judgments.  They  had  legal 
•existence  and  value  In  themselves,  were  capa- 
Me  of  enforcement  by  ordinary  methods,  and 
were  proper  objects  of  sale  and  assignment" 
The  question  here  under  discussion  was  fully 
■considered  In  Whitney  v.  Kelley,  94  Cal.  146, 
29  Pac.  624,  15  L.  R.  A.  813,  28  Am.  8t  Rep. 
906,  and  the  conclusion  there  declared  and 
the  authorities  there  cited  support  the  conclu- 
sion to  which  we  have  here  arrived.  In  that 
•case  a  Judgment  was  rendered  against  cer- 
tain parties  quieting  their  claimed  title  to  a 
tract  of  land.  Thereafter  the  same  parties 
■conveyed  the  land  to  Whitney,  and  then  Whit- 
ney, by  a  bill  In  equity,  attempted  to  set 
aside  the  said  Judgment,  upon  the  ground  that 
It  was  proaired  by  fraud.  It  was  held  that 
the  deed  to  Whitney  conveyed  no  title  to  the 
land,  and  that  the  right  to  bring  the  action 
to  set  aside  the  Judgment  for  fraud  was  not 
assignable,  such  character  of  assignments  be- 
ing forbidden  as  against  public  policy.  Tbe 
-court  sees  no  difference  in  Its  application, 
when  applying  this  principle  of  law  to  a  Judg- 
ment and  when  applying  it  to  a  conveyance 
■of  real  property  or  an  assignment  or  transfer 
-of  personal  property. 

Crocker  v.  Bellangee,  6  Wis.  645.  70  Am. 
Dec.  480,  is  recognized  as  a  standard  author- 
ity upon  this  question,  and  the  principle  there 
-declared  has  been  approved  in  Graham  y. 
Railroad  Co.,  102  U.  8.  148,  26  L.  Ed.  106. 
The  proposition  of  law  decided  In  that  case 
is  thus  stated:  "Admitting  Bellangee  practiced 
•fraud  upon  Casey  which  would  have  enabled 
the  latter  to  set  aside  tbe  deed,  does  the  aob- 


sequent  conveyance  by  Casey  to  Crocker  ena- 
ble him  to  avail  himself  of  tbe  same  fraud?' 
And  it  was  held  that  tbe  second  conveyance 
by  the  grantor  gave  tbe  grantee  no  rights. 
The  court  declared  the  first  transfer,  even 
though  procured  by  fraud,  vested  tbe  title  to 
the  land  In  tbe  grantee,  and  until  that  con- 
veyance was  set  aside  the  grantor  had  no 
further  title  In  him  to  convey.  Again,  the 
complaint  In  this  case  contains  no  allegation 
as  to  the  status  of  the  Dundon  litigation  up- 
on February  20,  1899,  the  date  of  the  filing  of 
the  pleading.  Perchance  at  that  time  tbe 
whole  proceeding  had  l>een  stricken  from  the 
records  of  the  court  If  this  or  like  coDdlttons 
existed,  then  tbe  allegation  of  the  complaint 
as  to  the  commencement  of  tbe  Dundon  liti- 
gation had  no  greater  legal  effect  than  though 
Dundon  for  the  bank,  or  the  bank  Itself,  had 
simply  served  a  notice  upon  McDonald  that 
the  sale  was  repudiated.  Surely,  a  mere  no- 
tice to  him  of  tbe  repudiation  of  the  sale 
would  not  have  rendered  a  voidable  sale  void. 
This  question  Is  directly  oonsldered  in  tbe 
Wisconsin  case  cited,  and  It  Is  there  said: 
"But  It  is  claimed  by  the  complainant  that. 
If  tbe  deed  from  Casey  to  Bellangee  was  void- 
able at  tbe  option  of  Casey,  the  act  of  Casey 
In  conveying  the  land  to  Crocker  was  the  ex- 
ercise of  this  option,  and  had  the  effect  to 
avoid  the  deed  to  Bellangee  and  to  convey  the 
title  to  Crocker.  We  do  not  see  how  this  ef- 
fect can  be  given  to  tbe  deed  to  Crocker. 
*  *  *  But  It  seems  to  us  that  something 
more  was  necessary  to  be  done  In  this  case 
than  to  convey  tbe  land  to  anothw  purchaser, 
ta)  (mler  to  avoid  the  first  deed.  It  must  l>e 
remembered  that  the  title  was  conveyed  to 
Bellangee  subject  to  be  defeated  by  Casey  It 
the  deed  was  obtained  from  blni  by  trand. 
Now,  we  cannot  see  how  a  conveyance  to 
Crocker  could  have  the  effect  to  devest  Bel- 
langee of  his  title.  The  title  being  In  him, 
some  proceeding  must  be  bad,  to  which  Bel- 
langee was  a  party.  In  order  to  devest  blm  of 
the  title  he  acquired  by  bis  deed."  To  tbis 
point  it  Is  said  In  Whitney  ▼.  Kelley,  anpra: 
"PlaintitTs  grantors  had  no  power,  by  con- 
veyance or  otherwise,  to  nullify  the  effect  of 
this  Judgment,  e.xcept  by  a  direct  assault  up- 
on It  in  a  court  of  equity.  They  had  the 
right  to  make  the  assault,  and  that  Is  all  the 
right  they  possessed.  They  had  neither  the 
title,  the  possession,  nor  the  right  of  posses- 
sion; and  under  such  circumstances  their  con- 
veyance to  plaintiff  carried  nothing  but  a 
mere  naked  right  to  bring  an  action  to  set 
aside  a  Judgment  for  a  fraud  practiced  upon 
them.  A  plaintiff  with  such  a  right  has  no 
equity,  and  Is  not  entitled  to  recognition  In  a 
court  of  equity."  In  lieu  of  the  Judgment 
here  referred  to,  we  may  substitute  in  this 
quotation  the  sale  to  McDonald,  and  then. 
Invoking  the  principle  of  law  declared,  plain- 
tiff is  not  entitled  to  the  relief  demanded. 

In  the  case  of  Traer  v.  Clews,  115  U.  S. 
528,  6  Sup.  Ct.  155,  29  h.  Bd.  407,  relied  op- 
en by  the  appellant,  thei  com^i^^ipated  the 
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prior  transfer  by  Tappan  as  void,  and  not 
Toidable,  and  that  the  subsequent  transfer  to 
Clewa  was  of  substantial  and  tangible  prop- 
erty. In  many  respects  It  Is  analogous  to  Em- 
mons T.  Barton,  supra.  In  Graham  y.  Ball- 
road  Ca,  102  U.  S.  148,  26  L.  Ed.  106,  the 
sabject  la  exhaustively  treated  In  the  opinion 
of  Mr.  Justice  Bradley,  and  the  reasoning 
tbroughoat  supports  the  conclusion  here  de- 
clared. There  the  attack  was  made  by  sub- 
seqnent  creditors,  and  not  subsequent  pnr- 
chasers;  bnt  the  court  said:  "It  seems  clear 
that  snbseqnent  creditors  have  no  better  right 
than  snbseqnent  purchasera  to  question  a  pre- 
Tlons  transaction  In  which  the  debtor's  prop- 
erty was  obtained  from  him  by  fraud  which 
he  has  acquiesced  In,  and  which  he  has  manl* 
tested  no  desire  to  disturb.  Under  such  a 
case  subsequent  purchasera  have  no  sncb 
tight."  The  learned  justice  then  cites  French 
T.  Sbotwell,  6  Johns.  Oh.  66S,  wherein  It  was 
said  by  Chancellor  Kent:  "It  Is  stated  to 
haTe  been  a  principle  of  the  common  law  that 
the  fraud  could  only  be  avoided  by  him  who 
bad  a  prior  Interest  in  the  estate  affected  by 
the  fraud,  and  not  by  him  who,  subsequent 
to  the  fraud,  acquired  an  Interest  In  the  es- 
tate." 

For  the  foregoing  reasons,  the  Judgment  and 
order  refnslng  an  Injunction  are  affirmed. 


We  concor:    HARBISON,  J.;  VAN  DYKE, 


J. 


BBOWN  et  aL  t.  MUTUAL  RESERVE 

FUND  LIFE  ASS'N.    (S.  F,  2,123.) 

<Sapreme  Coart  of  Califorula.    Sept.  13,  1002.) 

UFB    INSCRANCB  —  MORTUARY    CALLS  — FOR- 
FEITURE   OF   POLICY— FINDINGS— 
FROBATIVB  FACT— EFFECT. 

1.  Where  the  altimate  facts  have  been  fomid 
aminat  a  party,  no  fiudiug  of  probative  fact 
mar  be  permitted  to  control. 

2.  A  life  policy  provided  that,  if  death  shonid 
occur  "within  six  months  from  a  mortuary 
call  that  had  not  been  paid,"  the  policy  should 
oerertheless  be  payable.  Insured  failed  to  pay 
a  call,  and  the  policy  was  declared  forfeited, 
and  he  died  more  thau  six  months  from  the 
call.  In  an  action  on  the  policy,  plaintiff  con- 
tended that,  while  no  farther  calls  were  made  on 
deceased  or  paid  by  him,  from  the  fact  that  mor- 
toary  calls  were  due  In  the  interval  between 
the  call  for  the  nonpayment  of  which  the  pol* 
icy  was  declared  forfeited  and  the  death,  the 
policy  shonid  be  considered  in  force.  Held, 
titat  the  contention  was  of  no  merit. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Edward  A. 
Belcher,  Judge. 

Action  by  Hannah  Brown  and  othere 
against  the  Mutual  Reserve  Fund  Life  Asso- 
ciation. From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

N.  B.  Malvllle,  for  appellanta.  L  B.  L. 
Brandt,  tor  respondent 

HEXSHAW.  J.  The  action  was  brought 
by  plaintiffs,  the  widow  and  children  of  one 
Thomas  Brown,  to  recover  the  amount  of  a 


certificate  of  Insurance  Issued  by  defendant 
upon  the  life  of  Brown,  and  payable  on  his 
death  to  his  widow  and  children.  The  flnd> 
ings  and  Judgment  of  the  court  were  In  favor 
of  defendant,  and  plaintiffs  apiieal  from  the 
Judgment  upon  the  Judgment  roll  alone.  The 
findings  are  responsive  to  the  issues,  and  are 
to  the  effect  that  Thomas  Brown  failed  to 
comply  with  the  condltlona  of  his  contract, 
failed  to  pay  a  certain  mortuary  call  when 
due,  and  permitted  his  policy  to  lapse  and 
become  forfeited.  These  findings  support  the 
Judgment  But  as  we  underatand  appel- 
lants' contention,  certain  findings  are  incoi^ 
slstent  with  these,  and  are  sufficient  to  enti- 
tle plaintiffs  to  a  Judgment  But  the  nltl' 
mate  facts  having  been  found  against  the 
plaintiffs,  no  finding  of  probative  fact  will  be 
permitted  to  control.  GUI  v.  Driver,  90  Cal. 
72.  27  Pac.  64;  Pico  v.  Cuyas,  47  Cal.  174; 
Wood  V.  Pendola,  78  Cal.  287,  20  Pac  e7& 
But  giving  consideration  to  appellants'  con- 
tention, the  facts  are  these:  Mortuary  pre- 
miums were  due  within  thirty  days  from  the 
first  week  day  of  the  montba  of  February, 
April,  June,  August,  October,  and  December 
of  each  year.  The  policy  provided  for  a 
lapse  or  forfeiture  it  such  premiums  were 
not  duly  paid  after  notice.  The  findings  dis- 
close that  such  notice  waa  griven  for  the 
mortuary  premium  due  In  the  month  of  June, 
1897.  nte  insured  did  not  pay  this  premium, 
and  in  the  following  month  he  was  notified 
that  the  assessment  or  mortuary  call  had  not 
been  paid,  that  his  policy  had  lapsed,  and 
that  be  could  only  be  reinstated  upon  writ- 
ten application  therefor,  accompanied  by  the 
amount  of  the  assessment  Brown  did  noth- 
ing further  In  the  matter,  paid  no  more  pre- 
miums, and  died  upon  January  24th  of  the 
following  year.  The  policy  provided  "that  U 
this  certificate  or  policy  has  been  in  force  for 
five  years  from  Its  date,  then,  and  In  that 
event  and  thereafter,  and  before  the  expira- 
tion of  ten  yeara  from  its  date,  death  shall 
occur  within  six  months  from  the  date  of 
maturity  of  dues  unpaid,  or-  within  six 
months  from  the  date  of  the  mortuary  call 
which  such  member  has  omitted  or  neglected 
to  pay,  this  certificate  or  policy  shall  never- 
theless be  paid  and  payable  to  the  benefici- 
ary hereunder."  The  Inaured  having  failed 
to  pay  the  June  mortuary  call  in  the  early 
part  of  July,  and  having  died  In  the  latter 
part  of  January  of  the  following  year,  it  la 
undisputed  that  tbia  clause  of  the  policy 
cunuot  avail  the  plaintiffs,  because  his  death 
occurred  more  than  six  months  after  hia  neg- 
lect and  failure  to  pay.  But  appellanta,  not- 
withstanding the  fact  that  no  other  calls  or 
demands  were  ever  made  upon  the  Insured, 
and  that  he  paid  none,  contend  that  because 
mortuary  calls  upon  the  policy  were  like- 
wise due  in  August  October,  and  December, 
and  because  the  Insured  died  within  six 
months  from  the  date  of  maturity  of  any  of 
tliese  calla,  the  policy  should  be  considered 

In   force.    Such   construction  , 
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untenaDIb  It  wotild  contintie  the  policy  for- 
ever in  force,  notwitlistandliig  the  inBured'a 
refusal  for  years  to  pay  premiums  upon  it. 
From  tlie  date  of  his  first  failure  or  refusal 
to  pay  a  mortuary  call  when  due,  and  after 
the  notice  given  to  him,  bis  policy  lapsed, 
subject  only  to  the  right  of  beneficiaries  to 
demand  payment  if  his  death  occurred  with- 
in six  months  from  that  time. 
The  Judgment  appealed  from  la  affirmed. 


We    concur:    McFAHLAND,    J.; 
PI.E,  J. 


TBM- 


NICHOLS   ft  SHEPARD  OO.   r.   BISHOP, 

Sherifr. 

(Sapreme  Conrt  of  Oklahoma.     Sept  8,  1902.) 

CHATTEL  MOnTQAOBS— DBFECTIVB  DBSCRIP- 
TION— HOW  CURED— TAKING  POSSESSION  OF 
PROPERTY  —  REPUBVIN  —  DEPENDANT'S  AT- 
TACHMENT LIEN— SPECIAL  INTEREST— AI*- 
TBRNATIVB  JUDGMENT— AMOUNT. 

1.  Where  a  chattel  mortKuee  is  giyen  to  se- 
cure au  indehtedDesg,  and  the  mortgage  imper- 
fectly describes  the  property,  so  that  there  is 
a  defect  iii  the  description  in  the  mortg-age,  the 
defect  will  be  cored  if  the  mortgagee  sabse- 
qnently  takes  possession  of  the  property,  as 
agaiDst  those  who  have  not  acquired  any  rights, 
or  whose  liens  have  not  attached  ontil  after 
the  mortgagee  has  taken  posseRsiou. 

2.  In  such  a  case,  no  particnlar  mode  of  tak- 
ing possession  is  necessary.  No  particalar  cere- 
mony,or  formality  is  required.  There  must  be, 
however,  au  actnal  transfer  of  the  possession 
and  control  of  the  property,  so  far  as  the  same 
is  subject  to  possession  and  control. 

3.  In  an  action  of  replevin,  where  the  piain- 
tilf  claims  the  right  of  possession  by  virtue  of 
a  chattel  mortgage,  and  the  defendant  claims 
the  right  of  possession  by  virtue  of  an  attacli- 
ment  lien,  the  defendant's  interest  in  the  prop- 
erty is  but  a  special  interest,  and  is  measured 
by  the  amount  uecessary  to  satis^  the  lien 
created  by  the  writ,  and  in  no  event  can  an 
alternative  judgment  he  for  an  amoout  ex- 
ceeding his  lieu,  where  the  property  cannot  be 
returned. 

,    (Syllabus  by  the  Court.) 

Error  from  district  court,  Garfield  county; 
before  Justice  John  L.  McAtee. 

Replevin  l)y  the  Nichols  &  Shepard  Com- 
pany against  Jamea  Z.  Bishop,  as  sheriff. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Action  for  replevin  by  plaintiff  In  error 
against  the  defendant  In  error  In  the  dis- 
trict court  of  Oarfield  county  to  recover  600 
bushels  of  wheat  of  the  value  of  $300,  upon 
which  plaintiffa  claimed  a  mortgage  lien. 
The  answer  was  a  general  denial,  and  that 
the  sheriff  was  In  possession  of  the  prop- 
erty under  and  by  virtue  of  a  writ  of  at- 
tachment, and  also  that  the  property  covered 
by  the  plaintiff's  mortgage  was  not  the 
property  attached. 

W.  W.  Schwlnn,  for  plaintiff  in  error. 
Percy  Glaze,  for  defendant  in  error. 

PANCOAST,  J.  This  was  an  action 
bro  light  by  the  plaintiff  In  error  in  the  dis- 
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ttlct  court  of  Garfield  county  against  tbe- 
defendant  In  error  to  recover  600  bushels  of 
wheat,  which  they  claimed  the  right  of  pos- 
session of  under  and  by  virtue  of  a  chattel 
mortgage  given  by  one  W.  H.  Scrltchfleld, 
the  owner  of  the  property.  The  defendant 
claimed  to  hold  the  property  under  and  by 
virtue  of  a  writ  of  attachment  issued  against 
the  property  of  W.  H.  Scrltchfleld. 

There  are  numerous  assignments  of  errors 
arising  at  the  trial  of  the  case,  and  upon  the 
Instructions  given,  and  those  refused,  by  the 
court.  We  have  examined  the  record  in  de- 
tail, as  well  as  the  briefs  of  counsel,  and, 
having  come  to  the  conclusion  that  the  case- 
must  be  reversed,  we  therefore  deem  it  only 
necessary  to  consider  such  questions  as  may 
be  instructive  at  the  new  trial  which  moat 
be  had. 

At  the  trial  below  the  plaintiffs  claimed 
under  and  by  virtue  of  a  chattel  mortgage, 
which  described  the  wheat  aa  being  1,400- 
bushels  of  wheat  In  the  bin,  on  the  S.  E>.  ^ 
of  section  IS,  township  20  N.,  range  4.  In 
Garfield  county,  Okl.,  and  the  oral  evld^ice 
showed  that  the  wheat  mortgaged  was  iiv 
fact  not  in  the  bin  when  the  mortgage  was- 
executed,  but  was  in  the  shock,  or  partially 
in  the  shock,  and  that  the  agreement  be- 
tween the  mortgagor  and  mortgagee  vraa  that 
the  wheat  should  be  threshed  hoomedlately. 
and  put  In  the  bin.  The  defendant  proceed- 
ed upon  the  theory  that  the  mortgage,  as  to- 
the  attachment  credit<»«,  waa  void,  and  that 
the  wheat  levied  upon  was  not  the  wheat  de- 
scribed in  plaintiff's  mortgage.  At  the  trial 
the  plaintiffs  nndertook  to  show  that  they 
had  taken  possession  of  the  wheat  prior  to- 
the  levy  of  the  attachment  and,  having  re- 
duced the  same  to  their  possession,  the  de- 
fect in  the  descilption  In  the  mortgage  was- 
cnred,  as  against  the  attaching  creditors. 
The  defendant  claimed  that  the  acts  of  th» 
plaintifb  In  attempting  to  take  possession  of 
the  wheat  were  not  sufficient  and  that  they 
had  not  changed  the  possession  or  changed 
the  legal  conditions. 

One  of  the  Instructions  which  the  conrt 
refused  to  give,  which  is  complained  of  by 
the  plaintiffs  in  error,  and  which  may  be 
presented  upon  the  new  trial,  was:  "If  you 
find  from  the  evidence  that  W.  H.  Scrltchfield 
executed  the  mortgage  introduced  In  evidence- 
in  this  case,  and  it  was  Intended  by  said 
mortgage  to  cover  (wheat)  levied  upon  by- 
the  defendant  and  that  the  plaintiff  had 
taken  possession  of  the  wheat  before  the  at- 
tachment was  levied,  then  hi  that  case  yoor 
verdict  should  be  for  the  plaintiff."  This  in- 
struction was  refused,  and,  taken  alone,  was- 
probably  properly  refused,  but  it  states  the- 
law  when  applied  to  the  evidence,  so  far  as  It 
goes,  and  should  have  been  given,  along  with, 
other  Instructions  applicable  to  the  case.  It 
was  intended  to  cover  the  proposition  of  law 
that  where  a  mortgage  is  given  upon  pto]>> 
erty,  which  nuntgage  fails  to  fully  describe^ 

or  tmperf  ectiy  describes,  the  Drop^l^*  so  that 
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there  -w&h  a  defect  of  deacription  In  the  mort- 
gage In  that  regard,  the  defect  is  cured  by 
the  mortgagee  subseqaently  taking  posses- 
sion, as  against  parties  who  hare  not  ac- 
quired any  rights,  or  whose  Uens  have  not 
attached  until  after  the  mortgagee  bas  talceu 
possession.  Gagnon  v.  Brown  (Kan.)  27  Pac. 
104;  BanlE  t.  Sargent,  20  Kan.  676;  Dolan 
▼.  Van  Demarlc  (Kan.)  10  Pac.  848;  Cameron 
T.  Marvin,  26  Kan.  612. 

Several  other  instructions  along  this  line 
were  asked  and  refused,  but  as  the  same 
«Tor  is  not  likely  to  occur  again,  we  will  not 
discuss  them  here. 

The  court  gave  the  following  instruction, 
which  we  think  does  not  correctly  state  the 
law  of  the  case:  "The  Jury  is  Instructed  that 
if  they  believe  that  plaiutiffs  took  possession 
of  the  wheat  replevied  before  the  order  of 
sttactament  was  served,  and  before  the  de- 
foidant  sheriff  took  possession  of  the  same, 
that  such  possession  on  the  part  of  plaintifCs 
must  be  open,  notorious,  and  such  as  to  ap- 
prise the  world  that  they  were  In  possession, 
and,  unless  you  so  find,  it  is  your  duty  to 
find  for  the  defendant;  whether  there  was 
a  sufficient  change  of  possession.  Is  for  you 
to  determine."  We  think  that  under  the  law 
no  particular  mode  of  taking  possession  waa 
necessary.  No  particular  ceremony  or  for- 
mality was  required.  And  as  to  the  property 
involved,  it  was  not  necessary  that  an  actual 
manual  delivery  be  had,  because  the  property 
was  not  of  snch  a  character  that  actual  man- 
ual delivery  could  be  made.  The  possession, 
however,  to  be  valid  In  such  a  case  as  the 
one  aX  bar.  In  order  to  cure  a  defect  in  the 
description  in  the  mortgage,  mnst  have  been 
an  actual  transfer  of  possession  and  control. 
In  so  far  as  the  same  could  be  taken  posses- 
sion of  and  controlled.  The  question  of  pos- 
session, as  between  the  turtles  hereto,  does 
not  turn  upon  the  question  of  openness  or 
notoriety.    Bank  v.  Sargent,  supra. 

Another  instruction  which  we  think  may 
have  misled  the  jury  was:  "The  Jury  is  in- 
•tructed  that,  in  order  for  the  plalntlffB  to  re- 
«over  In  this  action,  they  must  establish,  by 
«  preponderance  of  the  evidence,  that  the 
■wheat  replevied  in  this  action  is  the  same 
wheat  described  in  the  mortgage  given  by 
William  H.  Scrttchfield  to  these  plaintiffs, 
and,  unless  you  bo  find,  it  will  be  your  duty 
to  find  for  the  defendant"  The  word  "de- 
-■cribed,"  in  thiSidOBtmction,  should  not  have 
been  used.  Somalvtlier  word  that  would  have 
shown  that  the  wheat  replevied  in  this  ac- 
tion was  the  same  wheat  covered  by  the 
mortgage  should  have  been  used,  or  at  least 
the  property  Intended  to  be  covered  by  the 
mortgage.  It  was  admitted  that  the  de- 
flcrlption  In  the  mortgage  was  not  correct 
The  wheat  of  course,  was  not  the  wheat  de- 
•cribed,  but  was  the  wheat  sought  to  be  de- 
Bcribed  In  the  mortgage.  This  error  runs 
tbrongb  two  or  three  instructions,  which  fol- 
low tbiB  one. 

The  most  serious  question,  however,  and 


one  upon  which  the  case  should  !be  reversed, 
if  upon  DO  other,  is  that  the  defendant  fail- 
ed to  show  what  his  Interest  was  In  the 
wheat  replevied.  The  Justification  set  up  In 
the  answer  was  that  be  held  the  wheat  un- 
der and  by  virtue  of  an  attachment  At  the 
trial  of  the  case  the  only  evidence  offered 
along  that  line  was  that  the  attachment  was 
issued  out  of  the  probate  court  and  plac'ed 
in  his  hands,  and  upon  which  he  made  the 
levy.  The  attachment  order  was  not  intro- 
duced in  evidence,  nor  was  there  any  evi- 
dence showing  the  amount  of  the  defendant's 
claim  against  the  attachment  debtor,  nor  can 
it  be  determined,  from  an  examination  of  the 
record,  what  the  attaching  creditors'  inter- 
est was.  Whether  It  was  for  the  value  of 
the  wheat  or  more  or  less,  we  are  unable  to 
Bay.  Whether  or  not  there  was  a  Judgment 
rendered  at  the  time  of  the  trial  of  this  case, 
we  do  not  know.  If  there  had  t>een,  then  the 
Judgment  should  have  been  Introduced  in  evi- 
dence, in  order  to  determine  what  the  attach- 
ing creditors'  interest  was.  If  the  Judgment 
had  not  been  rendered,  then  at  least  the  or- 
der of  attachment  should  have  been  inbrodu- 
ced,  in  order  to  show  what  the  attaching 
creditors'  claim  was,  and  in  order  to  show 
their  interest  The  defendant  was  only  an 
officer,  and  bis  interest  could  not  have  been 
greater  than  was  created  by  the  writ;  In 
other  words,  the  value  of  his  special  interest 
should  have  been  measured  by  the  amount 
necessary  to  satisfy  the  lien  created  by  his 
writ'  Shinn,  Repi.  {  631.  Instead  of  the  In- 
terest of  the  defendant  being  shown,  the  case 
was  tried  upon  the  theory  timt  if  the  defend- 
ant was  entitled  to  recover,  he  was  entitled 
to  recover  the  whole  of  the  property,  or  Its 
entire  value,  when,  as  a  matter  of  law,  he 
was  entitled  to  recover  the  possession  of  the 
property,  or  the  value  of  his  special  Interest, 
in  no  event  to  exceed  his  special  lien  In  case 
the  property  could  not  be  returned. 

For  the  reasons  stated,  the  Judgment  must 
be  reversed,  and  the  cause  remanded  to  the 
court  below  for  a  new  triaL 

BURFORD,  O.  J.,  and  IRWIN  and  OIL- 
LETTB,  JJ.,  concur.  BAINER  and  BUR- 
WELL,  JJ.,  concur  in  the  result  BKA.U- 
CHAMP.  J.,  absent 


McMICHABL  et  al.  v.  MTIRPHY  et  al. 
(Supreme  Court  of  Oklahoma.    Sept  2,  1902.) 

PUBLIC   LANDS— HOMBSTBAD    ENTRY— EFFBCT 
—ENTRY  ON  LAND— TRESPASS. 

1.  A  homestead  entry  valid  upon  its  face  con- 
stitutes such  au  appropriation  and  withdrawal 
of  the  land  as  to  segregate  it  from  the  public 
domain,  and  precludes  it  from  subsequent  bome- 
Btead  entry  or  settlemeut  until  the  original  en- 
try is  canceled  or  declared  forfeited,  In  which 
case  the  laud  reverts  to  the  goverament  as  a 
part  of  the  public  domain,  aad  becomes  again 
subject  to  entry  under  the  laud  laws  of  th* 
United   States.  i      t^^r\nlr> 
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2.  One  who  makes  settlement  on  a  tract  of 
laud  while  it  is  coveied  by  the  homestead  en- 
try of  auother  is  a  mere  intruder,  a  naked, 
unlawful  trespasser;  and  no  right,  either  in 
law  or  equity,  can  be  founded  thereon. 

iSyllabns  by  the  Court) 

Error  from  district  court,  Oklahoma  county; 
before  .Tustice  B.  F.  Burwell. 

Action  to  declare  a  resulting  trust,  by  Wil- 
liam T.  McMichael  against  Samuel  Murphy 
and  others.  Judgment  dismissing  the  action 
entered  on  sustaining  of  a  demiurer  to  the 
petition,  and  plaintiff  brought  error.  After 
the  proceedings  in  error  were  perfected,  plain- 
tiff In  error  died,  and  the  suit  was  revived  in 
the  names  of  his  heirs  as  plaintiffs  In  error. 
Affirmed. 

The  material  facts  In  this  case  are  midis- 
pnted,  and  are  substantially  as  follows:  On 
April  23,  ISijO,  Ewers  White  made  home- 
stead entry  No.  6  on  the  S.  W.  \i  of  section 
27,  township  12  N.,  range  8  W.,  at  the  Unit- 
ed States  land  ofilce  at  Guthrte,  OkL  On 
April  24,  1889,  Charley  J.  Blanchard  made 
homestead  application  for  the  same  tract  of 
land.  On  May  1,  1889,  Vestal  S.  Cook  made 
application  for  the  same  tract  of  land.  The 
applications  of  Blanchard  and  Cook  were  re- 
jected, because  of  conflict  with  White's  oi- 
try.  On  April  27,  1889,  Blanchard  filed  an 
affidavit  of  contest  charging  that  White  had 
entered  the  territory  of  Oklahoma  prior  to 
12  o'clock  noon,  April  22,  1888,  In  violation 
of  the  act  of  congress  approved  March  2,  1889, 
and  the  president's  proclamation  issued  pursu- 
ant thereto.  On  May  1,  1889,  Cook  also  filed 
an  affidavit  of  contest,  attacking  White's  entry, 
alleging  that  be  was  disqualified  to  enter  said 
lands,  and  also  alleging  that  Blanchard  waa 
disqualified  from  entering  said  lands  for  the 
reason  that  be  had  entered  upon  said  lands 
prior  to  12  o'clock  noon,  April  22,  1889,  in 
violation  of  the  federal  law.  On  July  16, 
1889,  the  cause  was  tried  before  the  local  land 
office,  and  the  register  and  receiver  of  said 
office  recommended  the  cancellation  of  White's 
entry,  and  dismissed  the  contests  of  both 
Blanchard  and  Cook.  All  parties  appealed 
from  this  decision  to  the  commissioner  of  the 
general  land  office.  And  on  March  7,  1890, 
the  decision  of  the  local  land  office  was  affirm- 
ed. From  this  decision  an  appeal  was  taken 
to  the  secretary  of  the  interior.  On  Novem- 
ber 29,  1890,  while  the  cause  was  pending 
before  the  secretary  of  the  interior.  White 
relinquished  his  homestead  entry,  and  the  de- 
fendant Samuel  Murphy  entered  said  tract  of 
land;  and  on  July  21,  1891,  the  secretary  of 
the  interior  affirmed  the  decision  of  the  com- 
missioner of  the  general  land  office.  Blanch- 
ard V.  White,  13  Land  Dec.  Dep.  Int  W.  On 
or  about  June  3,  1889,  while  White's  home- 
stead entry  was  still  hitact,  the  plaintiff  in 
error  William  T.  McMlcbael  entered  upon  said 
tract  of  land  with  the  view  of  establishing 
his  residence  thereon,  and  initiating  a  home- 
stead right  to  said  land.  On  July  21,  1889, 
be  made  application  to  the  local  land  office 


to  enter  said  tract  of  land,  tendering  the  fees 
prescribed  by  law,  wblch  application  was  re- 
jected by  the  local  land  office,  for  behig  in 
conflict  with  White's  entry.  No  appeal  was 
taken  from  the  rejection  of  this  application 
to  the  commissioner  of  the  general  land  office. 
On  August  81,  1888,  McMlcbael  again  ap- 
peared before  the  local  land  office  and  ten- 
dered his  application,  together  with  the  fees, 
to  enter  said  tract  of  land  as  a  homestead. 
This  application,  it  appears,  was  received  by 
the  local  land  officers,  and  was  suspended 
pending  the  final  decision  of  the  contest  of 
White,  Blanchard,  and  Cook.  On  the  same 
day,  to  wit,  August  31,  1889,  McMichael,  the 
plaintiff  in  error,  filed  a  contest  or  protest, 
alleghig .  that  be  had  made  settlement  on  the 
land  on  June  3,  1889,  and  had  lived  thereon 
in  a  tent  with  bis  famUy  until  August  2.  1888, 
when  he  was  ejected  therefrom  by  the  mili- 
tary at  the  instance  of  White;  and  that  his 
rights  were  superior  to  those  of  White,  Blanch- 
ard, and  Cook,  all  of  whom  were  disqualified 
by  reason  of  having  entered  the  territory  dur- 
ing the  period  prohibited  by  law;  that  bo 
made  the  application  to  enter  said  tract  on 
June  Sd,  which  was  rejected  tiecause  it  con- 
flicted with  White's  entry;  that  lie  was  the 
only  qualified  settler  on  the  tract  entitled  to 
make  entry  thereof,  and  he  protested  against 
any  other  person  being  permitted  to  enter 
said  land.  On  February  16,  1892,  a  bear- 
ing was  had  before  the  land  office  between  the 
plaintiff  In  error  McMlcIiael  and  the  defend- 
ant In  error  Murphy.  The  local  land  office 
decided  the  case  in  favor  of  Murphy  and 
against  McMichael,  and  the  latter  appealed 
to  the  general  land  office.  On  January  18. 
1893,  the  conunissioner  of  the  general  land 
office  affirmed  the  decision  of  the  local  office. 
From  that  decision  McMichael  appealed  to 
the  secretary  of  the  Interior,  and  on  Feb- 
ruary 25,  1895,  the  secretary  of  the  lnteri<»r 
affirmed  the  decision  of  the  commissioner  of 
the  general  land  office.  The  facts  are  dear- 
ly and  fully  stated  by  the  secretary  of  the- 
interior  in  McMichael  ▼.  Murphy,  20  Land 
Dec.  Dep.  Int  147.  A  patent  having  been 
issued  by  the  United  States  to  Miurphy  for 
said  land,  this  action  was  brought  in  tb» 
district  court  of  Oklahoma  county  by  the  plain- 
tiff In  error  William  T.  McMichael  against 
Samuel  Murphy,  defendant  in  error,  and  bi» 
grantees,  to  declare  a  ffeatdting  trust,  and 
that  the  defendants  be  mtoeed  to  hold  the 
legal  title  to-  the  land  inotrust  for  the  use 
and  benefit  of  the  plaintiff  in  error.  To  the 
plaintiff's  petition  the  defendants  teiterposed 
a  demurrer  on  the  ground  that  said  petition 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  the  plaintiff's  claim  behig  that 
the  secretary  of  the  Interior  has  misconstrued 
and  misapplied  the  law.  The  district  conrt 
sustained  the  demurrer  to  the  petition,  and 
thereupon,  the  plaintiff  having  elected  to  stand 
upon  said  petition,  the  court  dismissed  the 
plaintiff's  cause  of  action;  from  which  de- 
cree of  dismissal  the  plaintUTJ^^^t^i^agfat 
igitized  by ' 
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the  cause  here  for  reTlew.  Since  the  cause 
lias  been  filed  in  this  court,  the  plaintiff  in 
emir,  William  T.  McMlchael  died,  and  at  this 
term  of  court  the  cause  has  been  reived  in 
the  name  of  hia  legal  heiis. 

Clark  &  Bryan,  for  plaintiffs  lo  error.  J. 
H.  Everest,  for  defendants  In  error. 

HAINEB,  J.  (after  stating  the  facta).  It 
iras  contended  before  the  loud  tribunal,  as  it 
it  here  by  the  plaintiffs  in  error,  that  the 
Iwmestead  entry  of  White  was  absolutely 
void,  and  therefore  McMichael  had  a  lawful 
right  to  enter  upon  said  land,  and  make  set- 
tlement  thereon,  and  that  he  acquired  an  In* 
ceptlve  right  as  a  homestead  claimant  by  Tir> 
tne  of  such  settlement,  notwithstanding  the 
fact  that  White's  entry  was  still  of  record. 
The  secretary  of  the  interior  held  that  the 
homestead  entry  of  White  was  not  void,  but 
Toidable,  and  while  It  remained  of  record  the 
land  was  segregated  from  subsequent  entry 
or  settlement  And  this  has  been  the  uni- 
form ruling  of  the  land  tribunal.  In  Mc> 
Michael  t.  Murphy,  20  Land  Dec.  Dep.  Int. 
147,  the  secretary  of  the  Interior,  In  passing 
upon  tills  question,  uses  the  following  lan- 
guage: "McMlchael  urges  strenuotisly  that 
White's  entry  was  void,  and  asks  a  specific 
mling  upon  tliat  proposition.  Although 
White  entered  the  Oklahoma  country  during 
tlie  prohibited  period,  yet  his  homestead  entry 
was  prima  facie  valid.  Its  Invalidity  had  to 
be  established  by  extraneous  evidence,  and 
a  Judgment  as  to  Its  illegality  pronounced 
by  a  competent  tribunal.  Had  that  never 
bera  done,  the  tract  covered  by  said  entry 
would  have  remained  forever  segregated  from 
tbe  public  domain;  so  far,  at  least,  as  the  un- 
questioned legality  of  the  entry  itself  could 
have  accomplished  that  fact  Hmce  It  can- 
not be  regarded  as  void,  but  voidable  only." 
The  supreme  court  of  the  United  States  has 
held  that  a  homestead  entry,  valid  upon  its 
fare,  ctmstitutes  such  an  appropriation  and 
witlidrawal  of  the  land  as  to  segregate  It 
from  the  public  domain,  and  precludes  it  from 
subsequent  homestead  entry  or  settlement  un- 
til the  original  entry  is  canceled  or  declared 
forfeited.  In  which  case  the  land  reverts  to 
the  government  as  a  part  of  the  public  do- 
main, and  becomes  again  subject  to  entry 
onder  the  land  laws  of  the  United  States. 
And  this  doctrine  has  been  announced  in 
each  a  number  and  variety  of  cases  by  our 
court  of  last  resort  that  it  may  now  be  re- 
garded as  one  of  the  fundamental  principles 
onderlylng  the  land  system  of  this  country. 
Chotard  v.  Pope,  12  Wheat  586,  6  L.  Ed.  737; 
Wilcox  V.  Jackson,  13  Pet  498,  10  L.  Ed. 
2«4;  Carroll  v.  Safford,  3  How.  441,  11  L. 
Ed.  671;  Witherspoon  v.  Duncan,  4  WalL 
210, 18  L.  Ed.  33»;  Railroad  Co.  v.  Dunmeyer, 
113  U.  8.  629,  6  Sup.  Ct  666,  28  L.  Ed.  1122; 
Ballroad  Co.  v.  Whitney,  132  U.  S,  357,  10 
Sap.  Ct  112,  33  U  Ed.  363;  Sturr  v.  Beck, 
U3  U.  S.  541,  10  Sup.  Ot  3S0,  33  L.  EU.  761; 


Land  Co.  v.  Griffey,  143  U.  8.  40,  12  Sup. 
Ct  3U2,  36  L.  Ed.  04;  Whitney  v.  Taylor, 
158  U.  S.  85,  15  Sup.  Ct  796,  39  U  Ed.  906. 
As  early  as  1827  Mr.  Justice  Washington,. 
In  delivering  the  opinion  of  the  court  in  Cho- 
tard V.  Pope,  defines  the  word  "entry,"  aa 
applied  to  the  appropriation  of  public  lands, 
as  follows:  "It  means  that  act  by  which  an 
individual  acquires  an  Inceptive  right  to  a 
portion  of  the  unappropriated  soil  of  the 
country  by  filing  his  claim  in  the  otiice  of  an 
ofilcer  known  in  the  legislation  of  several 
states  by  the  epithet  of  an  'entry-talier,'  and 
corresponding  very  much  in  bis  functions, 
with  the  registers  of  land  offices  under  the 
acts  of  the  United  States."  In  Wilcox  v. 
Jackson  it  was  held  that  whenever  a  tract  or  . 
land  has  been  iegully  appropriated,  to  any 
purpose,  from  that  moment  It  becomes  sev- 
ered from  the  mass  of  public  lands,  and  that 
no  subsequent  law  will  be  construed  to  em- 
brace it  or  operate  upon  it  and  that  the  valid- 
ity and  effect  of  the  appropriation  did  not 
depend  upon  it  being  subjected  afterwards 
to  cancellation  because  of  the  omission  of 
some  particular  duty  of  the  party  claiming  Ita 
benefit.  In  Witherspoon  v.  Duncan  the  court 
held,  in  accordance  with  the  decision  in  Car- 
roll V.  Safford,  that  lands  originally  public 
cease  to  be  public  after  they  have  been  enter- 
ed at  the  land  office  and  the  certificate  of 
entry  has  been  obtained.  And  the  court 
further  held  that  this  applies  as  well  to  home- 
stead and  pre-emption  as  to  cash  entries. 
In  either  case,  the  entry  being  made  and  the 
certificate  being  executed  and  delivered,  the 
particular  tract  entered  thereby  becomes  seg- 
regated from  the  mass  of  public  lands,  and 
takes  the  character  of  private  property.  And 
the  fact  that  such  an  entry  may  not  be  con- 
firmed by  the  land  office  on  account  of  any 
alleged  defect  therein,  or  may  be  canceled 
or  declared  forfeited  on  account  of  noncom- 
pliance with  the  law,  or  even  declared  void 
after  patent  has  issued  on  account  of  fraud 
In  a  direct  proceeding  for  that  purpose  in  the 
courts,  is  an  incident  Inherent  in  ail  entries 
of  the  public  lands.  In  Kallroad  Co.  v.  Whit- 
ney, it  was  declared  that  the  almost  uniform 
practice  of  the  department  has  been  to  re- 
gard land  upon  which  an  entry  of  record,  val- 
id upon  its  face,  has  been  made,  as  appro- 
priated and  withdrawn  from  subsequent 
homestead  entry,  pre-emption,  settlement, 
sale,  or  grant  until  the  original  entry  be  cai>- 
celed,  or  be  declared  forfeited;  in  which  cas* 
the  land  reverts  to  the  government  as  a  part 
of  the  public  domain,  an(}  becomes  again  sub- 
ject to  entry  under  the  land  laws.  And  it 
was  further  held  that  whatever  defects  ther» 
might  be  in  an  entry,  so  long  as  It  remain- 
ed a  subsisting  entry  of  record,  whose  legal- 
ity had  been  passed  upon  by  the  land  author- 
ities, and  their  action  remains  unreversed,  It 
is  such  an  appropriation  of  the  tract  as  seg- 
regates it  from  the  public  domain,  and  there- 
fore predudea  It  from   a  subsequent  grant 
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by  congress.  In  this  case  it  was  contended, 
as  It  Is  here,  that  tbe  homestead  entry  was 
absolutely  void,  and  that  no  rights  coflld  be 
acquired  by  virtue  of  said  entry,  and  there- 
fore fin  inceptive  right  could  be  acquired 
while  the  homestead  entry  remains  uncan- 
celed of  record.  The  district  court  In  the 
state  of  Minnesota  held  accordingly.  The 
cause  was  thereupon  appealed  to  the  su- 
preme court  of  that  state,  and  the  decision 
of  the  district  court  was  reversed;  the  su- 
preme court  of  Minnesota  holding  that  the 
entry  was  not  void,  but  merely  voidable,  and 
therefore  the  homestead  entry,  while  it  re- 
mained of  record,  segregated  the  tract  from 
a  subsequent  grant  or  appropriation.  Rail- 
road Co.  V.  Whitney,  34  Minn.  638,  27  N.  W. 
60.  The  cause  was  thereupon  appealed  to 
the  supreme  court  of  the  United  States,  and 
the  decision  of  the  supreme  court  of  Minne^ 
sota  was  affirmed.  Mr.  Justice  Lamar,  in 
discussing  what  constitutes  an  entry  and  ap- 
propriation of  land,  said:  "Under  the  home- 
stead law  three  things  are  needed  to  be  done 
In  order  to  constitute  an  entry  on  public 
lands:  First  the  applicant  must  make  an 
affidavit  setting  forth  the  facts  which  entitle 
him  to  make  such  an  entry;  second,  be  must 
make  a  formal  application;  and,  third,  he 
must  make  payment  of  the  money  required. 
When  these  three  requisites  are  complied 
with,  and  the  certificate  of  entry  is  executed 
and  delivered  to  him,  the  entry  is  made,— 
the  land  is  entered.  If  either  one  of  these 
integral  parts  of  an  entry  Is  defective,— that 
Is,  If  the  affidavit  be  Insufficient  In  Its  show- 
ing, or  if  the  application  Itself  is  Informal, 
or  if  the  payment  is  not  made  in  actual  cash, 
—the  register  and  receiver  are  Justified  In  re- 
jecting the  application.  But  if,  notwithstand- 
ing these  defects,  the  application  la  allowed 
by  the  land  officers,  and  a  certificate  of  en- 
try is  delivered  to  the  applicant,  and  the  en- 
try Is  made  of  record,  such  entry  may  be 
afterwards  canceled  on  account  of  these  de- 
fects by  the  commissioner,  or  on  appeal  by 
the  secretary  of  the  Interior;  or,  as  Is  often 
the  practice,  the  entry  may  be  suspended,  a 
hearing  ordered,  and  the  party  notified  to 
show  by  supplemental  proof  a  full  compli- 
ance with  the  requirements  of  the  depart- 
ment, and  on  failure  to  do  so  the  entry  may 
then  be  canceled.  But  these  defects,  wheth- 
«r  they  be  of  form  or  substance,  by  no  means 
render  the  entry  absolutely  a  nullity."  In 
Sturr  V.  Beck  and  Land  Co.  v.  GrlfFey  the 
same  doctrine  was  reaffirmed  and  applied. 
In  Whitney  v.  Taylor  it  was  declared  that 
an  existing  claim  on  the  records  of  the  local 
tend  office  by  an  individual  under  the  home- 
stead law  which  has  been  recognized  by  the 
government  officers,  and  not  canceled  or  set 
aside,  excepts  the  tract  from  a  subsequent 
grant,  although  such  claim  may  not  be  en- 
forceable by  the  claimant,  and  is  subject  to 
cancellation  by  the  government  Counsel  for 
plaintiffs  in  error  cite  the  case  of  Calhoun  v. 
Violet  173  U.  S.  60,  19  Sup.  Ct  324.  43  L. 


Ed.  614,  In  support  of  their  contention.  In 
this  case  the  court  held  that  since  Calhoun 
had  entered  the  territory  during  the  prohib- 
ited period,  his  homestead  entry  was  void; 
and  the  ruling  of  the  land  department  was 
upheld.  In  tills  case  the  question  of  what 
constitutes  a  void  or  voidable  entry  did  not 
arise,  and  we  do  not  think  that  the  supreme 
court  of  the  United  States  intended  in  any 
wise  to  modify  the  well-settled  doctrine  of 
that  court  that  a  homestead  entry,  valid 
upon  its  face,  constitutes  such  an  appropria- 
tion and  withdrawal  of  the  land  as  to  segre- 
gate it  from  the  public  domain,  and  preclud- 
ed It  from  subsequent  homestead  entry  or  set- 
tlement imtll  the  original  entry  is  canceled 
or  declared  forfeited.  The  distinction  be- 
tween a  void  and  a  voidable  act  is  clearly 
and  tersely  stated  by  Mr.  Chief  Justice  Ful- 
ler in  Weeks  v.  Brldgman,  159  U.  8.  541,  16 
Sup.  Ct  72,  40  L.  Ed.  253,  as  follows:  "It  la 
rarely  that  things  are  wholly  void  and  with- 
out force  and  effect  as  to  all  persons  and  for 
all  purposes,  and  Incapable  of  being  made 
otherwise.  Things  are  voidable  which  are 
valid  and  effectual  until  they  are  avoided  by 
some  act  while  things  are  often  said  to  be 
void  which  are  without  validity  until  con- 
flrmed." 

Applying  these  decisions,  which  tliis  court 
must  regard  as  final  and  authoritative,  to  the 
case  at  bar,  it  follows  that  White's  home- 
stead oitry  was  prhna  fade  valid;  that  Its 
invalidity  bad  to  be  determined  by  a  compe- 
tent tribunal,  and  that  tribunal  was  the  land 
department  of  the  United  States;  and,  so 
long  as  White's  entry  remained  uncanceled 
of  record,  It  segregated  the  tcact  of  land  from 
the  mass  of  the  public  domain,  and  preclud- 
ed McMIchael  from  acquiring  an  inceptive 
right  thereto  by  virtue  of  his  alleged  settle- 
ment McMIchael  having  entered  upon  the 
land  more  than  30  days  after  White  had  made 
his  homestead  entry,  he  could  not  be  regard- 
ed as  a  prior  settler  thereon.  He  was  a  mere 
Intruder,  a  naked,  unlawful  trespasser;  and 
no  right,  either  in  law  or  equity,  can  be 
founded  thereon.  Being  a  mere  trespasser. 
White  had  the  undoubted  right  to  eject  him 
from  said  land.  McMIchael  being  a  mere  in- 
truder and  a  trespasser,  he  is  precluded  from 
saying  that  he  was  deprived  of  any  right  by 
reason  of  his  ejectment  by  the  military  at 
the  instance  of  White.  And  in  this  connec- 
tion this  court  will  take  Judicial  knowledge 
of  the  fact  that  Oklahoma  was  opened  to 
settlement  on  April  22,  1889;  that  the  or- 
ganic act  of  Oklahoma  went  into  effect  on 
May  2,  1800;  that  the  congress  of  the  United 
Stotes,  by  virtue  of  said  organic  act  put  in 
force  the  laws  of  the  state  of  Nebraska  until 
after  the  adjournment  of  the  first  session  of 
the  legislative  assembly  of  said  territory; 
and  that  from  April  22,  1889,  until  the  or- 
ganic act  of  Oklahoma  went  into  effect  there 
was  no  law  in  Oklahoma  Territory  to  !»■ 
dress  any  wrongs  affecting  persons  or  prop- 
erty.   This  court  wiU^  pr^upaft^1ftflH>C»P«- 
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D.  F.  StIIee,  who  was  In  command  of  the 
military  forces  <u  Oklaboma  City  at  that  time, 
acted  rightfully,  and  for  the  purpose  of  pre- 
terring  the  public  peace.  It  appears  that 
there  were  flre  contestants  besides  McMl- 
duel  for  this  particular  tract  of  land.  There 
were  Blancbard,  Cook,  Fuller,  Renfro,  Holt, 
and  McMlchael.  If  McMichael  had  a  right 
to  enter  upon  the  tract  of  land  more  than  30 
dajs  after  the  land  was  segregated  from  the 
pnbllc  domain  by  White's  entry,  then  the 
other  contestants  had  equally  the  same  right 
to  enter  upon  the  land.  The  inevitable  re- 
snlt  of  BO  many  clashing  interests  and  con- 
flicting claims  would  result  In  violence,  and 
even  bloodshed.  Manifestly,  it  is  against  the 
policy  of  the  law  to  permit  any  one  to  ac- 
quire an  inceptlre  right  by  any  alleged  set- 
tlement after  the  land  has  once  been  segre- 
gated from  the  pnbllc  domain,  and  while 
the  original  entry  remains  of  record.  It,  In- 
deed, would  have  shocked  the  moral  sense  of 
the  framers  of  the  beneficent  homestead  laws 
If  the  land  tribunal  or  the  courts  would  hold 
that  a  person  could  acquire  an  Inchoate  right 
to  any  portion  of  the  public  domain  by  tre»r 
pass,  by  force,  by  violence,  and  by  acts  and 
conduct  which  are  calculated  to  lead  to  homi- 
cide and  other  crimes  of  less  moral  turpitude. 
It  follows  that  McMichael  acquired  no  right 
whatever  by  his  unwarranted  intrusion  or 
trespass  upon  the  possessory  rights  of  White, 
and  that  his  status  to  this  case  is  that  of  a 
mere  unsuccessful  contestant  seeking  to  ob- 
tain a  preference  right  by  virtue  of  his  con- 
test or  protest.  And  being  a  mae  unsuccess- 
fnl  contestant,  he  has  no  vested  interest  in 
said  Und,  and  therefore  neither  be  nor  his 
betn  can  maintain  this  action.  Parker  v. 
Lynch,  7  Okl.  631,  56  Pac.  1082,  and  cases 
there  dted.  We  therefore  hold  that  the  peti- 
tkm  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  demurrer  was 
properly  sustained. 

The  Judgment  of  the  district  court  of  Okla- 
boma county  was  right,  and  It  is  therefore 
affirmed.  All  the  justices  concurring,  ex- 
cept BURWELL,  J.,  who  presided  in  the  court 
below,  not  sitting,  and  BEAUCUAMP,  J.,  not 
present 


McMTCHABL  et  al.  v.  MURPHY  et  al. 
(Supreme  Court  of  Oklahoma.     Sept  2,  1902.) 

PUBUC   LANDS— HOMESTBAD   BNTRT— EFFECT 
—ENTRY  ON  LANI>-TRESPA8S. 

LA  homestead  entry,  valid  upon  its  face, 
ooDstitutes  such  an  appropriation  and  with- 
drawal of  the  land  as  to  segregate  It  from  the 
public  domaiu,  and  preclndes  It  from  subse- 
quent homestead  entry  or  settlement  until  the 
origiual  entry  is  canceled  or  declared  forfeited; 
in  which  case  the  la'ud  reverts  to  the  govern- 
ment as  a  part  of  the  public  domaiu,  and  be- 
comes aicain  subject  to  entry  under  the  land 
laws  of  the  United  States. 

2.  One  who  makes  settlement  on  a  tract  of 
land  while  it  is  covered  by  the  homestead  en- 
try of  aiiotber  is  a  mere  intruder,    a  naked, 
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nnlawfnl  trespasser;     and   no   right,   either   in 
law  or  equity,  can  be  founded  thereou. 
(Syllabus  by  the  Court) 

Brror  from  district  court,  Oklahoma  county; 
before  Justice  B.  P;  Burwell. 

Action  to  recover  possession  of  land  by 
Samuel  Murphy  and  another  against  WJlllam 
T.  McMlchaeL  Judgment  for  plaintiffs,  and 
defendant  brought  error.  After  the  proceed- 
ings in  error  were  perfected,  the  plaintiff  ha 
error  died,  and  the  action  was  revived  in  the 
names  of  his  heirs  as  plaintiffs  In  error.  Af- 
firmed. 

Clark  &  Bryan,  for  plaintiffs  In  error.  J. 
H.  Everest,  for  defendants  in  error. 

HAINKR,  J.  This  was  an  action  brought 
In  the  district  court  of  Oklahoma  county  by 
Samuel  Murphy,  one  of  the  defendants  in  er- 
ror, against  William  T.  McMlchael,  to  recover 
the  possession  of  the  S.  W.  %  of  section  27, 
township  12  N.,  of  range  3  W.  of  the  Indian 
meridian.  The  defendant,  William  T.  Mc- 
Mlchael, filed  an  answer  to  this  petition,  in 
which  he  set  forth  the  same  facts  that  were 
alleged  In  his  petition  In  the  case  of  Mc- 
Michael V.  Murphy  (No.  1,164;  just  decided 
at  this  term  of  court)  70  Pac.  189.  The  pre- 
cise questions  are  Involved  In  this  case  as 
were  involved  In  case  No.  1,164,  and  upon  the 
authority  of  that  decision  the  judgment  of 
the  district  court  of  Oklahoma  county  Is  af- 
firmed. 

All  the  justices  concurring,  except  BUR- 
WELL,  J.,  who  presided  in  the  court  below, 
not  sitting,  and  BEAUCHAMP,  J.,  not  present 


WRIGHT  ▼.  JACOBS. 
(Supreme  Court  of  Oklahoma.     Sept.  2,  1902.) 

MUNICIPAL  OFFICERS  —  TERM  OF  OFFICE  — 
CITY  OF  FIRST  CLASS— ORGANIZATION. 
1.  By  section  644  of  the  Statutes  of  1893, 
and  as  amended  by  the  act  of  March  12,  1897, 
which  fixes  the  terms  of  mayor,  city  clerk, 
police  judge,  city  treasurer,  city  attorney,  city 
marshal,  city  assessor,  treasurer  of  the  school 
board,  street  commissioner,  aud  oue  councll- 
mau  and  one  member  of  the  school  board  from 
each  ward,  at  two  years  each,  and  providiug 
for  their  election  on  the  odd-numbered  years, 
where  a  city  is,  by  the  governor,  proclaimed 
under  the  statute  to  be  a  city  of  the  first  class, 
and  an  election  of  a  full  complement  of  offi- 
cers is  had  after  the  time  for  the  annual  elec- 
tion in  1901,  but  before  the  time  for  the  an- 
nual election  in  1902,  the  officers  above  named, 
in  the  absence  of  a  city  ordinance  providing 
for  an  annual  election  of  its  officers,  are  enti- 
tled to  hold  their  respective  offices  until  the 
spring  election  of  1903.  As  the  terms  of  the 
officers  above  named  expire  on  the  first  Tues- 
day in  April  of  the  odd-numbered  years,  re- 
gardless of  the  time  of  their  election  or  ap- 
pointment, and  the  provision  in  section  54l  of 
the  Statutes  to  the  effect  that  the  officers  who 
are  elected  at  the  first  election  of  a  city  of  the 
first  class  shall  hold  until  the  next  annual 
election  only  means  that  the  officers  whose 
terms,  under  the  provisions  of  section  544.  ex- 
pire at  the  next  annual  election,  shall  be  elect- 
ed at  that  time.  Section  544,  referred  to  above, 
in  80  far  as  it  relates  to  the  ternu  of^be^qffi;^, 
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cers  of  cities  of  the  first  class,  being  enacted 
wltli  express  reference  to  that  matter,  will  pre- 
vail over  section  541  where  the  two  sections 
are  in  conflict. 

2.  One  A.  J.  Vollers  was  on  October  24, 
1901,  the  first  election  held  in  the  dty  of  Law- 
ton  after  it  was  proclaimed  by  the  governor 
of  the  territory  of  Oklahoma  to  be  a  city  of 
the  first  class,  duly  elected  city  clerk.  Some 
time  after  that  be  left  the  city,  and  one  D.  A. 
JacotM  was  duly  appointed  to  fill  the  vacancy 
thus  caused.  Held,  that  Jacobs  is  entitled  to 
continae  in  the  discharge  of  such  ofBce,  and  to 
receive  the  emoluments  thereof,  until  the  an- 
nual election  of  1903.  and  that  the  city  has  no 
power  to  elect  another  to  such  office  until  that 
time,  and  any  election  held  for  that  purpose 
is  void. 

Hainer,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Petition  for  original  mandamus  by  Ralph 
Wright  against  D.  A.  Jacobs  to  compel  an  is- 
suance to  plaintiff  of  the  certificate  of  elec- 
tion as  city  clerk  of  the  city  of  Lawton,  and 
the  delivery  to  plalntifT  of  the  paraphernalia 
of  such  ofSce.  On  demurrer  to  the  petition. 
Action  dismissed. 

J.  A.  Baker  and  J.  C.  Strang,  for  plaintiff. 
Rice,  Mitschilch  &  Rice,  for  defendant. 

BURWELL,  J.  This  is  an  original  action 
of  mandamus,  commenced  in  this  court  by 
Ralph  Wright  agakist  D.  A.  Jacobs,  and  the 
petition  alleges,  in  substance,  that  on  or 
about  the  Ist  day  of  September,  1901,  the 
facts  necessary  were  made  known  to  the  gov- 
ernor of  the  territory  of  Oklahoma  showing 
that  the  requisite  number  of  people  were  tbea 
residing  upon  the  town  site  of  the  present 
city  of  Lawton,  to  the  county  of  Comanche, 
to  entitle  them  to  Incorporation  under  the 
taws  of  the  territory  as  a  city  of  the  first 
class;  that  on  or  about  the  28th  day  of  Sep- 
tember, 1901,  the  governor  of  Oklahoma  is- 
sued his  proclamation  under  the  laws  of  the 
territory  declaring  the  city  of  Lawton  to  be 
a  city  of  the  first  class,  and  dividing  the  city 
Into  four  wards,  which  proclamation  was  duly 
Issued  and  published;  that  by  proclamation 
duly  signed,  issued,  and  published  the  gov- 
ernor caused  a- special  election  to  be  held  in 
and  for  the  city  of  Lawton  on  the  24tb  day  of 
October,  1001,  at  which  election  a  mayor, 
city  clerk,  police  judge,  city  treasurer,  city 
attorney,  street  commissioner,  city  marshal, 
and  eight  councllmen  were  elected  for  said 
city,  to  serve  until  the  next  annual  election, 
and  until  their  successors  were  elected  and 
qualified;  that  each  and  every  one  of  the  per- 
sons elected  at  said  election  on  the  24th  day 
of  October,  1901,  soon  thereafter,  to  wit, 
on  Thursday,  October  26,  1901.  appeared  and 
quallflod.  and  entered  upon  the  discharge  of 
the  duties  of  their  respective  offices;  that  at 
said  election  one  Louis  A.  J.  Vollers  was  elect- 
ed city  dork  for  the  city  of  Lawton,  and  that 
on  the  26th  day  of  October,  1001,  said  Vollers 
qualified  and  gave  bond,  and  entered  upon  the 
duties  of  his  office,  receiving  the  honor  and 
emoluments  of  such  office;  that  the  salary  of 
said  office  was  by  ordinance  fixed  at  $T5  per 


month;  that  on  or  about  the  23d  day  of 
March,  1902,  said  Vollers  disappeared  from 
said  city  of  Lawton,  and  has  not  been  seea 
or  beard  of  in  said  city  since  that  date,  and 
a  vacancy  was  declared  to  exist  in  said  office 
of  city  clerk,  and  the  defendant,  D.  A.  Jacobs, 
was  duly  appointed  to  fill  the  vacancy,  and 
immediately  qualified  and  entered  upon  th» 
discharge  of  the  duties  of  such  office,  receiv- 
ing the  salary  and  emoluments  thereof;  that 
during  the  month  of  March,  1902,  the  two 
political  parties,  the  Democratic  party  and  the 
Republican  party,  each,  after  holding  their 
separate  primary  election  in  each  of  the  four 
wards  of  said  city  on  different  days,  reg;u- 
larly  met  in  regular  separate  conventions  on 
the  following  dates:  the  Republicans  on  the 
20th  day  of  March,  1902,  and  the  Democrats 
on  the  22d  day  of  March,  1902,  and  each  con- 
vention nominated  a  full  ticket  for  all  of  the 
city  officers,  to  wit,  mayor,  city  clerk,  police 
judge,  city  treasurer,  city  attorney,  city  mar^ 
sbai,  street  commissioner,  and  eight  council- 
men,  two  from  each  ward  in  the  said  city, 
two  members  of  the  school  board  from  each 
ward,  and  a  treasurer  of  the  school  board,  t» 
be  voted  for  and  elected  on  the  first  Tues- 
day of  April,  being  the  1st  day  of  April,  1902. 
the  time  fixed  by  law  for  holdhig  the  annual 
election  for  cities  of  the  first  daas;  that  there 
was  great  Interest  manifested  In  said  election 
by  all  the  citizens  of  the  said  city  of  Law- 
ton,  both  before  and  on  the  day  of  the  elec- 
tion, and  that  on  said  election  day  the  elec- 
tion was  participated  In  generally  by  the 
qualified  electors  of  said  city,  and  that  1.457 
votes  were  cast  at  said  election,  which  was  and 
Is  considered  almost  a  full  vote  of  the  qualified 
electors  of  said  city;  that.  Instead  of  issu- 
ing a  proclamation  calling  an  election  for  alt 
of  the  officers  of  said  city,  as  It  was  his  duty 
under  the  law  to  do,  the  mayor  Issued  a 
proclamation,  a  copy  of  which  is  attached  to 
the  petition  and  made  a  part  thereof,  calling 
an  election  for  only  one  member  of  the  coun- 
cil and  one  member  of  the  school  board  from 
each  ward  of  said  city  of  Lawton,  and  ap- 
pointing the  supervisors,  judges,  and  clerks, 
and  naming  the  polling  places  in  said  city; 
that  the  official  ballots  used  at  said  election 
were  regularly  prepared  by  the  city  clerk  of 
said  city,  and  one  Democrat  and  one  Repub- 
lican regularly  chosen,  which  persons  consti- 
tute the  board  which  was  by  law  authorized  te 
prepare  the  official  ballots  for  said  election, 
and  that  on  said  ballots  were  the  names  of 
all  of  those  who  were  legally  nominated  by 
the  respective  political  parties  for  the  differ- 
ent offices,  and  the  petition  then  sets  out  in 
full  the  names  of  all  of  the  persons  nominated 
for  the  difTerent  offices.  Including  the  names 
of  the  candidates  for  city  clerk;  that  such  bal- 
lots were  voted  by  1,457  electors  of  said  city; 
that  the  election  was  legally  and  regularly 
held  at  the  time  and  places  required  by  taw 
and  fixed  by  the  mayor's  proclamation;  that 
at  such  election  piaintifTs  name  was  on  said 
official  ballot  as  the  Democratic  nominee  and 
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cnndldate  for  city  derk  of  the  city  of  Law- 
ton,  and  Harry  Roach's  name  was  on  said 
ballot  as  the  Republican  candidate  for  said 
office  of  city  clerk,  and  tbat  each  was  voted 
for  for  Mid  office  by  tbe  electors  voting  at 
said  election,  and  apon  a  canvass  of  the  re- 
turns It  was  fonnd  that  the  plaintiff  had  re- 
ceived 782  votes,  and  that  Roach  had  received 
622  votes,  and  tbat  no  other  candidates  were 
voted  for  at  said  election  for  the  office  of  city 
derk,  and  plaintitt  was  declared  daly  elected 
for  one  year,  and  nntil-  his  successor  should 
be  elected  and  qualify;  tbat  plaintiff  was  at 
tlie  time  of  the  election  a  citizen  of  tbe  Unit- 
ed States  and  a  citizen  and  resident  of  tbe 
city  of  Lawton,  and  had  been  for  more  than 
six  months  previous  to  such  election,  and  was 
then  and  is  now  a  duly  and  legally  qualified 
elector  in  said  dty,  and  then  and  now  has 
all  tbe  qualifications  required  by  law  to  bold 
the  office  of  city  clerk  of  tbe  dty  of  Law- 
ton;  tbat  after  he  was  declared  elected  at  the 
said  election  by  the  board  of  canvassers  of 
the  returns  thereof,  plaintiff  took  the  oath 
of  office,  gave  bond  as  required  by  law,  and 
demanded  of  defendant  to  be  let  into  such 
office,  and  that  the  defendant  turn  over  to 
plaintiff  tbe  books,  records,  seal,  and  all  in- 
signia and  official  belongings  of  tbe  office, 
but  all  of  which  defendant  refused  to  do,  but 
still  remains  in  possession  of  said  office,  and 
receives  the  emoluments  thereof.  The  peti- 
tion prays  that  the  defendant  be  required  to 
issue  to  tbe  plaintiff  a  certlflcate  of  election, 
and  tbat  be  be  ousted  from  said  office,  and 
tbat  be  be  required  to  turn  over  to  the  plain- 
tiff tbe  books,  blanks,  records,  seal,  and  other 
parapbematla  of  such  office.  To  this  petition 
tbe  defendant  filed  a  general  demurrer  on  tbe 
fcronnd  tbat  the  petition  fails  to  state  a  cause 
of  action.  On  these  pleadings  the  cause  Is 
rabmitted  for  Judgment. 

It  Is  tbe  contention  of  tbe  plaintiff  tbat  un- 
der tbe  statute  all  of  tbe  officers  of  tbe  city 
should  be  elected  at  tbe  annual  election  In 
tbe  spring  of  1002,  and  that  the  first  officers 
eleded  when  the  dty  was  organized  conid 
only  bold  nntO  that  time,  while  the  defendant 
contends  tbat  all  of  tbe  dty  officers  elected 
on  October  24.  1901,  at  tbe  organization  of 
the  dty,  are  entitled  to  bftld  their  respective 
offices  until  tbe  annual  eledlon  In  1003,  ex- 
cept one  member  of  the  city  council  and  one 
member  of  the  school  board  from  each  ward 
who  should  be,  and  who  was,  elected  at  the 
•nnnal  election  in  the  spring  of  1902;  and 
tbe  reasoning  In  this  opinion  will  be  confined 
to  these  respective  positions.  In  determining 
thta  controversy  It  will  be  necessary,  in  order 
to  more  clearly  understand  tbe  reasons  for 
each  position,  to  notice  tbe  provisions  of  our 
statutes.  The  Statutes  of  1803  in  section  537, 
p.  160,  provides:  "All  cities,  towns,  villages 
or  communities  of  people  residing  in  compact 
form  in  this  territory,  having  a  population  of 
over  twenty  five  hundred  inhabitants,  as 
shown  by  the  last  census  taken  thereof,  and 
residing  upon  land  platted  into  lots  and  blocks 


[shall],  upon  taking  effect  of  this  act,  be- 
come municipal  corporations  and  be  governed 
by  the  provisions  hereof,  upon  compliance  with 
the  provisions  of  this  act  And  all  cities, 
towns,  villages,  or  communities  of  people,  In 
this  territory,  that  shall  hereafter  attain  td 
such  population,  shall,  upon  such  population 
being  ascertained  by  tbe  corporate  authorities 
thereof,  and  In  case  they  are  without  corporate 
authorities,  then  by  persons  tbey  may  select 
for  tbat  purpose,  and  certified  to  the  governor 
of  the  territory,  be  by  blm  dedared  by  procla- 
mation, to  be  cities  of  the  first  dass,  and 
from  and  after  such  proclamation,  shall  be 
governed  by  tbe  provisions  of  this  act."  This 
section  was  complied  with,  and  Lawton  was 
by  the  governor  of  Oklahoma  declared,  by 
proclamation,  to  be  a  dty  of  the  first  class, 
and  pursuant  to  section  S41  of  the  same  stat- 
ute an  election  was  called.  Section  541,  p. 
161:  "Within  thirty  days  after  the  filing  [of] 
a  petition  signed  by  a  majority  of  the  legal 
voters  of  such  proposed  city,  with  the  gov- 
ernor, praying  for  organization  under  this  act, 
tbe  governor  of  the  territory  shall  call  a  spe- 
cial eledlon  in  such  city,  to  be  governed  here- 
by, at  which  election  a  mayor,  dty  derk,  po- 
lice judge,  dty  treasurer,  dty  attorney,  an 
assessor,  and  eight  coimdlmen,  shall  be  eled- 
ed to  serve  until  tbe  first  annual  dectlon  In 
such  dty,  and  imtll  their  successors  are  eleded 
and  qualified."  Then  the  section  provides 
bow  the  election  shall  be  called,  how  held, 
how  the  votes  shall  be  canvassed  and  the 
certificates  of  office  issued.  It  is  upon  this 
sedlon  of  the  statnte  that  the  plaintiff  relies 
for  a  recovery,  and  particularly  upon  the  lat- 
ter part  of  tbe  section,  which,  after  naming 
the  officers  to  be  elected,  states  that  they 
"shall  be  elected  to  serve  until  tbe  first  annual 
election  in  such  dty,  and  until  their  successors 
are  eleded  and  qualified."  If  we  were  to  stop 
here,  and  read  no  further,  plaintiff's  conten- 
tion would  seem  to  be  corred;  but  there  Is 
sometlilng  further  over,  which  has  uut  yet 
been  taken  Into  consideration,  and  that  Is  the 
sedlon  of  the  statnte  which  provides  for  the 
annual  eledlon.  It  is  sedlon  544,  p.  162,  of 
the  Statutes  of  1893,  and,  as  originally  en- 
aded.  reads  as  follows:  "Tbe  annual  eledlon, 
in  dties  of  the  first  class,  shall  be  held 'on 
the  first  Tuesday  In  April,  1891,  and  each 
year  thereafter.  At  tbe  annual  election  in 
1891,  there  shall  be  eleded  a  mayor,  dty  clerk, 
police  judge,  city  treasurer,  city  attorney,  city 
assessor,  treasurer  of  the  school  board,  one 
councilman,  and  one  member  of  tbe  school 
board  from  each  ward,  who  shall  bold  their 
offices  for  two  years,  and  one  councilman,  and 
one  member  of  the  school  board  from  each 
ward,  who  shall  bold  their  offices  for  one  year; 
all  officers  elected,  thereafter,  shall  bold  their 
offices  two  years,  and  until  their  successors 
are  eleded  and  qualified."  This  section  pro- 
vides for  the  annual  election,  and  then  goes 
)>.,rn—r  nn<1  snrs  that  at  the  annual  election 
In  1891  there  sbaU  be  elected  a  mayor,  dty 
ciei-K,  ponce  Juuge,  city  treasurer,  dty  att^ 
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ney,  city  aBsessor,  treasurer  of  the  school 
board,  one  councUman,  and  one  member  of 
the  school  board  from  each  ward,  who  shall 
hold  their  offices  for  one  year,  and  that  all 
officers  elected  thereafter  shall  hold  their  of- 
fices two  years,  and  until  their  successors  are 
elected  and  qualified.  This  section  of  the  stat-* 
ute  fixes  the  terms  of  officers,  and  was  en- 
acted at  the  same  time  as  section  541,  and 
we  think  It  may  be  said  that  there  is  an 
apparent  conflict  between  these  two  sections 
when  considered  In  connection  with  the  case 
at  bar,  and  therefore  It  Is,  imder  all  rules  of 
law,  the  duty  of  the  court  to  himt  for  a  con- 
stnictlon  that  will,  If  possible,  give  force  to 
every  part  of  each  section,  as  It  will  be  pre- 
sumed that  the  legislature  Intended  to  make 
a  law  that  Is  consistent,  and  one  In  which  the 
<!0urt8  can  give  force  to  each  and  every  part 
thereof.  This  cannot  be  done  if  plalntltTs 
theory  Is  adopted,  because  section  544  fixes 
the  terms  of  all  offices  of  cities  of  the  first 
-class  after  the  election  in  1S91  at  two  years, 
and  section  541  provides  that  the  officers  elect- 
ed at  the  first  election  of  a  city  of  the  first 
class  shall  hold  only  until  the  next  annual 
election;  but,  notwithstanding  the  theory  of 
defendant,  we  are  clearly  of  the  opinion  that 
"annual  election,"  as  used  In  the  statute, 
means  "yearly  election";  therefore  the  neces- 
sity of  applying  the  old  rule  that  statutes  In 
pari  materia  must  be  construed  together.  And 
when  this  Is  done  the  statute  Is  reasonable. 
{t  was  under  the  most  unfavorable  conditions 
that  the  legislature  did  its  work  during  the 
tlrst  session,  and  laws  were  enacted  which 
conflicted  with  others,  and  even  one  section 
of  an  act,  when  construed  literally,  would  con- 
flict with  other  sections  of  the  same  act. 
Therefore  this  court  has  always  tried,  par- 
ticularly in  construing  acts  of  that  legisla- 
ture, to  ascertain  the  legislative  inteitt,  and' 
to  give  force  to  it.  This  was  announced  In 
■the  case  of  Beatty  t.  Walker,  1  Okl.  183,  32 
rac.  53.  This  court,  through  Justice  Burford, 
now  chief  Justice,  said:  "The  legislature 
Tvhlch  passed  the  laws  In  question  were  lim- 
ited in  time,  and  w»e  overburdened  with 
'work,  and  when  we  contemplate  the  vast 
amount  of  work  accomplished  by  them  It  Is 
not  Surprising  that  many  conflicts  and  Inhar- 
monious provisions  crept  In,  and,  luiowhig  the 
f^eneral  history  of  said  legislature.  It  is  not 
nlways  proper  that  we  should  apply  the  ordi- 
nary rules  of  construction  and  interpretation 
to  their  acts.  It  is  evident  that  In  many  in- 
stances they  did  that  which  was  never  In- 
tended by  oversight  and  the  lack  of  time  to 
fully  consider  and  compare  all  the  several  en- 
actments. Then,  again,  the  adoption  of  laws 
from  other  states  without  first  barmonlzhig 
the  same  with  provisions  of  laws  already  en- 
acted has  led  to  great  confusion,  litigation, 
and  expense.  About  the  only  safe  rule  that 
we  can  rely  upon  in  the  interpretation  of  these 
laws  is  that  legislative  intent  and  purposes 
must  govern;  but  we  are  left  In  many  in- 
stances largely  to  speculation  and  conjecture 


as  to  what  was  in  the  legislative  mind,  or  what 
the  legislative  purpose  was."  And  the  court 
was  considering  this  same  section  544  when 
the  above-quoted  language  was  used;  in  fact 
a  construction  of  that  section  occasioned  these 
remarks  of  the  court  But  we  conclude,  after 
considering  the  whole  act,  that  by  section  544 
the  legislature  fixed  the  terms  of  all  oflScera 
of  cities  of  the  first  class  after  the  election  in 
1891  at  two  yean,  and  it  provided  for  the 
dection  on  the  same  day  and  year  of  the 
same  officers  of  the  different  cities  of  the  ter- 
ritory. 

In  construing  these  two  sections  under  con- 
sideration there  was  a  difterence  of  opinion 
among  the  bar  of  the  territory  as  to  what 
was  the  correct  interpretation  to  be  given 
them,  and,  as  a  consequence  thereof,  a  part 
of  the  cities  elected  their  mayor  and  other 
general  officers  on  the  odd-numbered  years, 
while  others  held  such  elections  on  the  even- 
numbered  years,  and  there  was  an  annual 
controversy,  which  usually  found  its  way  into 
the  courts,  over  some  mayor  refushig  to  call 
an  election  to  elect  the  general  officers  of  the 
dty;  and  in  1807  (Okl.  Sess.  Laws  1897,  p. 
78)  the  legislature  amended  section  544  to 
read  as  follows;  "The  annual  election,  in  all 
cities  of  the  first  class,  shall  be  held  on  the 
first  Tuesday  in  April,  1897,  and  each  year 
thereafter.  At  the  aannai  election  of  1897. 
there  shall  be  elected  a  mayor,  city  clerk,  po- 
lice Jndge,  city  treasurer,  city  attorney,  city 
marshal,  who  shall  be  chief  of  police,  dty 
assessor,  treasurer  of  the  school  board,  street 
commissioner,  aitd  one  councilman  and  one 
member  of  the  school  board  from  each  ward, 
who  shall  hold  their  offices  for  two  years,  and 
until  their  successors  are  elected  and  quail- 
fied:  provided,  any  such  city  may  by  ordi- 
nance provide  for  an  annual  dection  of  any 
of  its  officers,  and  may  further  provide  tor 
the  election  or  appointment  of  an  assistant 
city  attorney,  and  fix  powers  and  duties." 
This  re-enactment  and  amendment  of  sec^on 
544  absdutdy  fixed,  so  far  as  cities  of  the 
first  class  then  organiied  were  concerned,  the 
annual  dectlon  thereof  on  the  first  Tuesday 
in  April  of  each  year,  and  provided  for  the 
election  at  the  annual  election  in  1897  of  a 
mayor,  city  derk,  police  Judge,  dty  treasurer, 
dty  attorney,  dty  marshal,  who  is  made  chief 
of  police,  city  assessor,  treasurer  of  the  school 
board,  street  commissioner,  and  one  council- 
man and  one  member  of  the  school  board 
from  each  ward,  and  then  says  that  they  shall 
hold  their  offices  for  two  years,  and  until 
their  successors  are  dected  and  qualified. 
And  then  the  section  continues:  "Provided, 
any  such  dty  may  by  ordinance  provide  for  an 
annual  election  of  any  of  its  officers,  and  may 
further  provide  for  the  election  or  appoint- 
ment of  on  assistant  city  attorney,  and  fix 
powers  and  duties."  This  last  dause  gives 
cities  of  the  first  dass  the  right  by  ordinance 
to  hold  annual  elections  for  the  selection  of 
the  officers  named,  but  without  such  ordinance 
they  hold  for  two  years.  It  will  l)e  iwticed 
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from  a  careful  reading  of  Ibis  section,  as 
ainendecl,  that  It  wholly  fafls  to  proTlde  for 
the  election  at  any  time  of  one  conncUman 
and  one  member  of  the  school  board,  from 
each  ward,  but  as  to  the  effects  of  this  omis- 
sion we  are  not  called  upon  to  determine  in 
this  action.  Judging  from  the  history  of  this 
leglslatian,  we  are  of  the  opinion  that  the 
legislature  intended  to  make  city  elections  tmi- 
tona  all  over  the  territory,  and,  so  far  as 
thoee  cities  which  were  organized  in  1897  are 
concerned,  there  can  be  no  question  but  that 
the  officers  for  whom  all  of  tlie  city  votes 
most  be  elected  on  the  odd-numbered  years. 
Bat  plaintur  contends  that  this  is  not  true 
as  to  cities  which  were  not  organised  at  that 
time.  With  this  view,  however,  we  cannot 
agree.  The  legislature  was  aiming  at  uni- 
formity, as  before  stated,  and  it  intended  to 
vest  the  power  of  selecting  officers  in  the  peo- 
ple. This  it  has  done.  In  some  of  the  states 
the  first  officers  of  a  newly  inccanporated  city 
or  organized  county  are  appointed  by  the  gov- 
ernor, or  some  other  appointing  power,  and 
there  is  a  provldon  that  all  the  offices  so 
filled  by  appointment  shall  be  filled  by  elec- 
ticm  at  the  next  annual  or  general  election. 
It  has  been  held  in  Kansas  that  this  means 
that  all  of  the  officers  so  appointed  shall  be 
elected  at  the  next  goieral  election,  regard- 
less of  whether  the  regular  terms  would  have 
expired  at  that  time;  and,  while  the  Kansas 
cases  may  tie  distinguished  from  the  decisions 
of  other  states  on  account  of  certain  statu- 
tory provisions,  yet  it  is  generally  admitted 
that  the  supreme  court  of  Kansas  has  held 
to  the  theory  advanced  by  plaiotitC  We  will, 
therefore,  not  attempt  to  distinguish  them, 
but  wlU  decide  this  case  upon  our  own  stat- 
utes, which  are  different  from  that  of  Kansas; 
but,  even  though  they  were  the  same,  this 
court  is  not  bound  by  its  interpretation.  Un- 
der the  provisions  of  section  541  the  people 
have  selected  their  own  officers  for  the  city  of 
Lawton.  The  terms  of  the  respective  offices, 
nnder  the  statute,  expire  at  stated  times.  One 
councilman  and  one  member  of  the  school 
board  probably  should  have  been  elected  at 
the  election  in  the  spring  of  1902,  but  the  city 
clerk  and  other  officers  whose  terms  expire  on 
odd-numbered  years  should  bold  over  until  the 
spring  of  1803.  To  Illustrate:  If  the  city  of 
LiSwton  had  been  organized  and  the  first  elec- 
tion held  after  the  annual  election  In  1902, 
then  at  the  annual  election  in  1903  the  mayor, 
fdtj  clerk,  and  all  officers  for  whom  all  the 
voters  of  the  city  vote  should  lie  re-elected. 
While  the  strict  letter  of  section  541  includes 
an  officers,  we  are  of  the  opinion  that  the  leg- 
islature intended  that  only  such  of  the  city 
officers  whose  terms  of  office  would  expire  at 
the  next  annual  election  should  be  elected  at 
that  time,  and  this  Is  the  construction  which 
we  place  upon  it.  Vollers'  term  of  office 
would  not  have  expired  until  the  annual  elec- 
tion In  the  spring  of  1903,  and,  he  having  al)- 
sconded,  the  office  became  vacant,  and  Ja- 
cobs was  in  law  appointed  to  fill  out  his  un- 


expired term.  This  construction  seems  the 
more  reasonable  when  we  take  into  considera- 
tion the  purposes  of  the  two  sections.  Sec- 
tion 541  provides  for  an  election  to  fill  for  the 
first  time  the  city  offices  which  are  vacant, 
so  that  the  city  may  exercise  its  powers  as 
an  Incorporated  city,  which  can  only  be  done 
through  its  duly  elected  or  appointed  officers; 
while  section  544,  as  amended,  fixes  unquali- 
fiedly the  terms  for  which  the  respective  offi- 
cers shall  be  elected,  and  the  time  of  such 
elections;  and  regarding  the  term  for  which 
the  respective  officers  shall  serve,  in  case  of 
conflict  the  provisions  of  section  544  would 
prevail  over  those  of  541,  because  it  relates 
expressly  to  that  particular  matter,  and  is  a 
later  enactment  of  the  legislature.  The  law., 
when  taken  together,  did  not  authorize  the 
election  of  a  city  clerk  at  the  election  in  the 
spring  of  1002,  and  the  fact  that  practically 
all  of  the  voters  of  the  city  participated  in 
an  election  of  a  city  clerk  cannot  affect  the 
defendant's  right  to  bold  his  office  to  the  end 
of  his  term.  In  the  case  of  Com.  v.  Baxter. 
35  Pa.  203,  the  supreme  court  of  Pennsyl- 
vania, in  speaking  of  an  attempted  election 
of  a  person  to  an  office  which  was  being  reg- 
ularly filled  by  one  who  had  been  duly  com- 
missioned, and  whose  term  had  not  expired,, 
said:  "The  office  was,  therefore,  not  vacant 
in  January,  1860,  and  the  election  then  held 
by  the  people  was  Irregular  and  futile.  B^en 
If  every  voter  In  the  township  had  voted  for 
another,  it  would  have  bad  no  effect.  Ma- 
jorities go  for  nothing  at  an  irregular  elec- 
tion. We  cannot  regard  them  as  majorities, 
for  It  is  the  right  of  orderly  citisens  to  stay 
away  from  such  elections."  The  officers  elect- 
ed at  the  first  election  were  elected  to  fill  ont 
unexpired  terms;  tiiat  is  to  say,  when  the 
governor  proclaimed  Lawton  to  be  a  city  of 
the  first  class,  the  offices  existed  and  were  va- 
cant, and  the  officers  were  elected  to  serve 
the  remainder  of  the  two  years,  and  until  the 
annual  election  for  the  re-election  of  such  of- 
ficers. Walsh  V.  Com.,  89  Pa.  419,  33  Am. 
Bep.  771.  Quite  a  list  of  authorities  are  cited 
by  counsel,  all  of  which  we  have  examined, 
and  they  strengthen  us  in  the  view  we  have 
taken. 

The  plaintifTs  petition  fails  to  state  a  cause 
of  action,  and  therefore  the  demurrer  should 
be  sustained,  which  is  here  ordered,  and  Judg- 
ment of  dismissal  entered,  at  the  costs  of  the 
plaintiff.  All  of  the  Justices  concurring,  ex- 
cept HAINER,  J.,  dissenting,  and  BEAU- 
CHAMP,  J.,  absent. 


TBBRITOBY  «x  rel.  BAY  v.  JACOBS,  Oity 

Clerk,  et  al. 
(Supreme  Court  of  Oklahoma.    Sept  2,  1902.) 

MUNICIPAL  OFFICERS— TERM— CITY  OP  FIRST 
CLASS  —  ORGANTZATION  —  ORIGINAL.  ACTION 
IN  SUPREME  COURT— DISMISSAL  ON  DEMUR- 
RER—PROPRIETY  OP  JUDGMENT. 

1.  Under  section  544  of  the  Statutes  of  Olda- 
honia  of  1SU.3,  and  as  amended  bjF^iutn^  of' 
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March  12,  1897,  one  who  is  elected  mayor  of 
a  city  of  the  first  class  oo  Octoba*  24,  1901, 
is  entitled  to  hold  such  office  until  the  aunual 
election  in  the  spring  of  1903,  In  the  absence 
of  a  city  ordinance  proriding  for  the  election 
of  such  officer  annually,  even  though  such 
mayor  was  elected  under  the  provisions  of  sec- 
tion 541  of  the  Statutes  of  1893,  which  pro- 
vides for  the  first  election  of  officers  in  a  city 
of  the  first  class,  and,  after  naming  all  of  the 
city  officers,  further  provides  that  the^  shall 
serve  until  the  next  annual  election  in  said 
city,  and  until  their  successors  are  elected  and 
qualified,  notwithstanding  the  next  aunnal  elec- 
tion should  be  held  on  the  first  Tuesday  in 
April,  1902.  The  expression,  "aliall  serve  ou- 
til  the  next  annual  election,"  has  reference 
only  to  those  officers  whose  terms  of  office 
would  expire  at  that  time^,  and  does  not  include 
all  of  the  city  officers.  Wright  v.  Jacobs  (de- 
cided at  this  term  ot  court)  70  Pac.  193,  fol- 
lowed. 

2.  In  au  original  action  in  this  court,  wherp 
the  respective  parties  submit  the  case  on  the 
pleadings,  and  such  pleadings  fail,  uuder  the 
rules  of  interpretation,  to  show  that  the  plain- 
tiff is  entitled  to  recover,  judgment  for  dis- 
missal and  for  costs  will  be  entered. 

(Syllabus  by  the  Cioart.) 

Original  action  for.  mandamus  by  the  terri- 
tory of  Oklahoma,  on  relation  of  Robert  J. 
Ray,  against  D.  A.  Jacobs,  as  city  clerk,  and 
Charles  Smith  and  others,  as  the  city  council, 
of  the  city  of  Lawton,  to  compel  the  defend- 
ants to  canvass  the  returns  of  a  city  election. 
On  petition  and  answer.    Writ  dented. 

J.  O.  Strang  and  Robert  J.  Ray,  for  idain- 
ti£F.    Rice,  Mltscbricb  &  Rice,  for  defendant 


BURWICLL,  J.  This  is  an  action  com- 
menced in  this  court  by  the  territory  of  Ok- 
lahoma, on  the  relation  of  Rol)ert  J.  Ray, 
against  D.  A.  Jacobs,  as  city  clerk,  and 
Charles  Smith  and  others,  who  compose  the 
city  council  of  the  city  of  Lewton,  to  compel 
the  defendants  to  canvass  the  retoms  of  a 
certain  election  held  in  that  dty  on  the  first 
Tuesday  in  April,  1902,  at  which  it  is  claimed 
all  of  the  officers  of  the  city  were  voted  for 
and  elected,  and  the  petition  alleges  that  the 
defendants  refused  to  canvass  such  returns. 
The  relator,  Mr.  Ray,  was  a  candidate  at  the 
election  referred  to  for  the  office  of  mayor, 
and  it  is  alleged  that  he  received  the  highest 
numi)er  of  votes  of  any  candidate,  and  that 
he  was  elected  to  that  office.  The  answer  of 
the  defendants  sets  up  as  a  defense  new  mat- 
ter, which  Is  not  denied  by  the  relator,  and 
we  will  therefore  treat  It  as  true,  and  this 
will  enable  »is  to  dispose  of  the  case.  A  por- 
tion of  the  answer  alleges:  "That  the  official 
ballots  of  said  election  were  not  prepared  as 
by  law  provided.  In  ttiat  they  contahied  the 
names  of  candidates  for  the  following  offices 
of  said  city,  none  of  which  were  to  be  filled 
at  said  election,  to  wit:  The  offices  of  mayor, 
city  treasurer,  city  clerk,  city  marshal,  street 
commissioner,  police  judge,  dty  attorney, 
treasurer  of  the  school  board,  city  assessor, 
and  also  two  members  of  school  board  and 
two  members  of  city  council  for  each  ward, 
and  the  law  provides  for  only  one  member 
the  council  and  one  member  of  the  school 


board  to  be  elected  from  each  ward  at  such 
election.  Defendants  further  allege  that  on 
the  general  official  ballot  for  city  officers  also 
appeared  the  names  of  candidates  for  school 
officers,  contrary  to  law;  that,  notwithstanding 
only  one  member  of  the  city  council  and  one 
meml)er  of  the  school  board  from  each  ward 
were  to  be  elected  at  said  election,  each  po- 
litical party  nominated  two  candidates  for 
each  office,  to  wit,  member  of  tbe  school  Ixiard 
and  city  councilman;  and  that,  If  defendants 
are  compelled  by  the  order  of  this  court  to 
canvass  the  returns  of  said  election  as  to  such 
offices,  they  will  be  compelled  to  discriminate 
between  two  candidates  in  each  ward  for  each 
of  Bald  offices,  or  else  to  certify  to  the  elec- 
tion of  two  different  persons  for  each  of  said 
offices  in  said  ward."  In  the  case  of  Wrigbt 
▼.  Jacobs  (decided  at  the  present  term  of  this 
court)  70  Pac.  193,  It  was  held  that  tbe  mayor, 
city  clerk,  city  treasurer,  city  marshal,  street 
commissioner,  police  Judge,  city  attomeya, 
treasurer  of  tbe  school  board,  and  one  coun- 
cilman and  one  member  of  the  school  board 
from  each  ward  should  hold  their  respective 
offices  until  the  spring  election  of  1903;  there- 
fore the  ballot  was  irregular.  But  as  to  wheth- 
er this  would  make  the  election  void  it  Is  not 
necessary  to  decide,  as  the  only  returns  that 
could  legally  be  canvassed  are  the  returns  of 
the  election  pertaining  to  the  votes  cast  for 
the  candidates  for  the  positions  of  one  ootm- 
cilman  and  one  member  of  the  school  board 
from  each  ward,  whose  terms,  under  tbe  stat- 
tite,  expired  in  tbe  spring  of  1902.  Bat,  even 
if  Mr.  Ray  could  maintain  this  action  for 
them,— which  has  been  decided  in  the  negative, 
—tbe  petition  and  the  answer  also  fall  to  dis- 
close who  these  various  candidates  were,  and, 
although  the  ballots  were  not  void  by  reason 
of  other  names  behig  Illegally  placed  upon 
them,  the  court  is  not  sufficiently  informed 
from  the  pleadings  to  issue  a  mandate  for  the 
canvass  of  the  returns  of  election  as  to  these 
officers  who  should  have  been  elected  at  ttie 
annual  election  in  the  spring  of  1902.  The 
term  of  the  present  mayor  will  not  expire  nn- 
til  the  spring  of  1903. 

The  writ  will  be  denied,  at  tbe  cost  of  tbe 
plaintiff.  All  the  Justices  concurring,  except 
BEAUCHAMP.  J.,  absent. 


NEW  T.  TERRITORY. 
(Supreme  Court  of  Oklahoma.     Sept  2,  1902.) 

HOMICIDB— DEORBE  OF  CRIME— INSTRUCTIONS 
— IRRBLKVANCY— MODE  OP  KILLING— REA- 
SONABLE DOUBT  —  REFUSAL  OP  INSTRUC- 
TION. 

1.  On  the  trial  of  a  cause,  where  the  defend- 
ant is  charged  with  murder,  and  the  evidence 
of  the  prosecution  tends  to  support  the  charge, 
aud  there  is  no  evidence  tending  to  support 
the  lower  crime  of  manslaughter  in  either  de- 
gree, but  the  evidence  of  the  defendant  tends 
to  prove  justifiable  homicide,  it  is  not  neces- 
sary for  the  court  to  instruct  the  jury  upon  the 
law  of  manslaughter  iu  either  degree. 

H  1.  Ses  Homicide,  vol.  26,  Cent.  Oig.  H  640.  690, 
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2.  The  lustrictlons  In  all  cases  should  run 
to  the  facts  aud  to  all  proper  deductioas  and 
interpretatioDs  of  them,  and  not  to  questions 
BOt  presented  or  coyered  by  the  evidence. 

3.  In  a  prosecution  for  murder,  where  the  in- 
dictment charges  the  death  to  have  been  caus- 
ed by  a  gunshot  wonnd,  and  the  erideuce 
shows  that  the  deceased  was  shot  with  a  Win- 
chester rifle  in  the  side  of  the  face,  the  ball 
tending  downward  and  coming  out  through  the 
neck  on  the  opposite  aide,  penetrating  and 
lodginfr  in  the  shoulder,  the  gun  from  which 
the  ball  was  shot  haviug  been  held  within  a 
Tery  short  distance  of  the  deceased  at  the 
time  the  shot  was  fired,  and  the  evidence  also 
shows  that  after  the  shot  was  fired  the  de- 
feadant  struck  the  deceased  over  the  head 
with  the  gun,  crushing  the  skull,  and  where 
the  only  evidence  that  death  was  not  caused 
from  the  gunshot  wouud,  as  alleged  in  the  in- 
-dlctment,  was  that  of  a  physician,  who  testi- 
fied, as  au  expert  witness,  that  he  could  not 
tell  whether  the  death  was  caused  by  the  gun- 
shot wonnd  or  by  the  blow  on  the  head,  but 
that  either  might  have  caused  the  death,  it  is 
not  error  for  the  court  to  refuse  to  give  an  in- 
struction that  if  the  jury,  from  the  evidence, 
entertain  a  reasonable  doubt  as  to  whether  the 
-deceased  died  from  the  effects  of  the  gunshot 
woand  or  from  the  effects  of  the  blow  ou  the 
head,  that  then  it  was  their  duty  to  acquit  the 
defendant. 

4.  Where,  after  an  ezamiuatiou  of  the  en- 
tire record,  it  appears  that  the  defendant  has 
bad  a  fair  and  impartial  trial,  aud  that  no  ma- 
terial error  has  been  committed  by  the  trial 
court,  and  the  verdict  seems  to  be  amply  sus- 
tained by  the  evidence,  this  court  will  not  dis- 
turb the  verdict  or  judgment  of  the  trial  court 

(Syllabna  tiy  the  Court.) 

Error  from  district  court,  Washita  county; 
t>efore  Justice  Qinton  F.  Irwin. 

John  T.  New  was  convicted  of  murdw, 
and  brings  wror.    Affirmed. 

Henry  M.  Furman,  Forrest  ft  Lowe,  Mas- 
singale  ft  Anxler,  and  Gnlp,  Oiddings  ft  Oid- 
dlngs,  for  plaintUf  in  error.  J.  C.  Robberts, 
Atty.  Gen.,  T.  A.  Edwards,  Co.  Atty.,  and 
J.  W.  Smith,  for  the  Territory. 


PANCOA8T,  J.  The  errors  assigned  are 
grouped  nnder  three  heads,  and  we  will  con- 
aider  them  in  the  order  assigned  in  plaiD- 
tifTs  brief. 

First.  Eirror  in  neglecting  to  instrnct  the 
Jory  as  to  the  different  degrees  included  in 
the  charge,  murder  and  manslaughter.  The 
-question  is  squarely  raised  here  whether  it 
iB  necessary  in  all  cases  of  trial  for  homicide 
to  instruct  the  Jury  not  only  upon  the  ques- 
tion of  murda,  but  also  upon  the  question 
of  manslaughter,  whether  the  evidence  does 
-or  does  not  tend  to  prove  either  of  the  de- 
grees of  manslaughter.  We  think  the  law  is 
-deflnltely  settled  that,  where  the  evidence 
tenda  to  prove  only  the  higher,  and  does  not 
tend  to  prove  the  lower  offense,  it  is  not  nec- 
essary for  the  court  to  give  an  instruction  to 
the  effect  that  the  defendant  may  be  found 
guilty  of  the  lower  offense.  Gatllff  t.  Ter- 
ritory. 2  Okl.  623,  87  Pac.  809;  State  ▼.  Es- 
tep  (Kan.)  24  Pac.  986.  And  the  rule  is  ]u6t 
as  well  settled  that,  where  the  evidence  does 
tend  to  i>rove  the  lower  offense,  it  is  the  duty 


t  of  the  court,  when  requested,  to  charge  the 
jury  as  to  the  law  of  the  lower  offense  which 
the  evidence  tends  to  prove.  Law^son  v.  Ter- 
ritory, 8  Okl.  1,  56  Pac.  698.  The  only  ques- 
tion, then.  Is  to  determine  which  one  of  these 
two  rules  applies  in  this  case.  By  aectlon 
2078  of  the  Statutes  of  1893  homicide  is  de- 
fined to  be  murder  "when  perpetrated  with- 
out authority  of  law,  and  with  a  premeditat- 
ed design  to  effect  the  death  of  the  psrson 
killed,  or  of  any  other  human  being."  By 
section  2086  of  the  Statutes  of  1893  homicide 
is  mode  manslaughter  In  the  first  degree 
"when  perpetrated  unnecessarily  either  while 
resisting  an  attempt  by  the  person  killed  to 
commit  a  crime,  or  after  such  attempt  shall 
have  failed."  It  Is  the  province  of  the  court 
to  determine  whether  there  Is  or  is  not  any 
evidence  which  tends  to  prove  the  lower  de- 
gree of  crime,  and,  when  the  court  has  de- 
termined that  there  is  some  evidence  tending 
to  prove  the  lower  degree,  then  it  is  the  duty 
of  the  court  to  instruct  the  jury,  if  requested, 
upon  such  lower  degree.  To  apply  the  rule, 
we  must  consider  the  defendant's  testimony, 
as  upon  this  alone  can  there  be  any  claim 
of  manslaughter.  Just  prior  to  the  difficulty, 
the  deceased,  with  one  Walter  A.  Reeves,  was 
traveling  in  a  wagon  along  the  public  high- 
'^ay,  going  towards  his  residence.  The  de- 
fendant was  at  work  fixing  a  wire  fence  at  or 
near  a  gate,  and  also  near  the  intersec- 
tion of  two  public  highways,  or  a  "cross- 
roads." The  defendant  states  that  he  had 
taken  his  Winchester  rifle  to  go  down  by  a 
ravine  or  creek  to  shoot  ducks,  and,  coming 
to  the  section  line,  near  the  road,  he  saw  a 
steer  out  In  the  road,  drove  him  in,  and  pro- 
ceeded to  fix  up  the  fence.  As  be  was  at 
work,  he  saw  the  deceased  and  Reeves  some 
distance  away.  In  the  road.  They  were  In  a 
wagon,  sitting  on  chairs,  and  driving  two  loose 
horses  ahead.  That  he  kept  on  working,  and 
looked  up  a  second  time  when  the  deceased 
and  Reeves  vrere  about  40  or  50  yards  distant 
That  at  tliat  time  he  saw  Doyle,  the  deceased, 
reach  his  hand  into  his  bosom,  and  begin  to 
Jerk  at  something,  which  the  defendant  says 
he  supposed  was  a  pistol.  That  he  then  just 
reached  down  and  picked  up  the  Winchester 
and  fired.  That  his  wife  had  told  him  that 
the  deceased  had  made  threats,  and  said  that. 
If  things  kept  coming  the  way  they  were, 
he  was  going  to  kill  the  defendant.  That 
there  had  been  some  hard  feelings  between  the 
two,  but  that  they  had  never  had  any  se- 
rious trouble.  That  he  had  fired  the  first  shot 
because  be  was  afraid  the  deceased  would 
kin  him.  That  this  fear  was  caused  by  the 
threats,  and  the  fact  that  he  saw  the  deceas- 
ed reaching  Into  his  bosom.  That  as  he  fired 
the  first  shot  the  deceased  and  Reeves  Jumped 
out  of  the  wagon  on  the  opposite  side.  The 
defendant  could  only  see  their  heads  when 
he  shot  the  second  time.  That  he  kept  along 
with  the  wagon  for  some  distance  until  the 
team  ran  away  and  passed  him,  when  the  two, 
deceased  and  Reeves,  were  in  plain  view,  and 
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the  defendant'  then  fired  two  or  three  more 
shots.  That  Doyle,  the  deceased,  was  work- 
ing at  his  breast,  trying  to  get  his  pistol  out 
Reeves  turned,  and  ran  west  That  when 
Doyle  had  run  to  the  distance  of  something 
like  100  yards  from  the  defendant  he  (the 
defendant)  quit  shooting,  and  Doyle  stopped 
running,  and  turned  and  looked  back,  and 
commenced  working  at  his  breast  again,  like 
he  was  trying  to  get  his  pistol  out  The  de- 
fendant then  rested  the  gun  on  a  post,  took 
aim,  and  shot  Doyle.  Doyle  kept  running. 
The  defendant  thought  the  last  shot  had 
struck  the  deceased,  as  he  threw  his  band 
down  on  to  bis  leg.  The  deceased  kept  run- 
ning, and  got  through  the  fence  Into  the  place 
of  one  Trotter,  some  distance  away,  and  went 
Into  Trotter's  bouse.  The  witness  Trotter 
states  that  as  Doyle  came  through  the  fence, 
he,  the  deceased,  said,  "Do  not  let  him  kill 
me."  New,  the  defendant,  was  then  running 
down  and  along  the  fence,  inside  of  his  pas- 
ture. Doyle,  still  holding  bis  leg,  was  run- 
ning for  the  bouse.  He  did  not  stop.  Trotter 
went  out  to  stop  New  as  be  was  getting  over 
the  fence.  He  met  the  defendant  in  the  road, 
and  said  to  blm,  "John,  this  will  never  do," 
and  New  said,  "God  damn  you,  turn  me 
loose,"  and  he  Jerked  loose,  and  followed 
Doyle.  Trotter  overtook  the  defendant  at  the 
bouse,  and,  assisted  by  his  wife,  again  tried 
to  stop  him.  Upon  his  promising  that  be 
would  not  shoot  Doyle  In  the  bouse,  tbey  let 
the  defendant  go.  Doyle  had  gone  Into  the 
house,  and  into  an  inner  room.  New  went 
into  the  bouse,  and  foimd  Doyle  sitting  on 
the  floor  behind  the  door.  He  opened  the 
door,  and  shot  him  again,  the  shot  taking  ef- 
fect in  the  side  of  the  face,  going  through, 
and  coming  out  at  the  neck  on  the  opposite 
side,  and  lodging  In  the  shoulder.  After  the 
defendant  fired  this  shot  be  struck  the  de- 
ceased over  the  head  with  the  gun.  The 
above  Includes  the  entire  evidence  of  the  de- 
fendant covering  the  period  of  difficulty^ 
Where  in  it  can  we  find  anything  that  tends 
to  reduce  the  crime  to  manslaughter?  The 
first  of  the  three  definitions  of  manslaughter 
in  the  first  degree,  as  laid  down  in  the  statute, 
is  where  the  homicide  is  "perpetrated  without 
a  design  to  effect  death  by  a  person  while  en- 
gaged  in  the  commission  of  a  misdemeanor." 
This  paragraph  cannot  apply,  because  the  de- 
fendant was  not  engaged  In  the  commission 
of  a  misdemeanor,  and  it  cannot  possibly  l>e 
said  that  there  was  no  design  to  effect  death. 
The  second  paragraph  of  the  law  of  man- 
slaughter in  the  first  degree  Is  where  the 
homicide  is  "perpetrated  without  a  design 
to  effect  death,  and  in  a  heat  of  passion,  but 
in  a  cruel  and  unusual  manner,  or  by  means 
of  a  dangerous  weapon,  unless  it  is  commit- 
ted under  such  circumstances  as  constitute  ex- 
cusable or  justifiable  homicide."  Neither  can 
this  provision  apply,  because  it  cannot  be  said 
that  the  homicide  was  perpetrated  without  a 
design  to  effect  death.  The  evidence  directly 
shows  that  there  was  a  design  to  effect  death. 


The  third  paragraph  of  the  section  defining 
manslaughter  in  the  first  degree  is  where  the 
homicide  is  "perpetrated  unnecessarily  either 
while  resisting  an  attempt  by  the  person  kill- 
ed to  commit  a  crime,  or  after  such  attempt 
shall  have  failed."  This  is  the  provision  of 
the  law  which  the  plaintiff  In  error  claims  ap- 
plies in  this  case,  and  the  one  which  It  is 
claimed  the  court  failed  to  cover  by  proper 
instruction.  It  will  be  noticed  that  the  only 
testimony  whidi  it  is  claimed  has  a  bearing 
on  this  subject,  and  makes  this  provision  of 
tbe  law  of  manslaughter  applicable,  is  that  of 
the  defendant  himself  that  when  he  looked  up 
and  saw  the  deceased  40  or  60  yards  distant 
be  was  in  the  act  of  pntting  bis  hand  inside 
of  his  clothing  in  a  manner  which  made  the 
defendant  think  he  was  attempting  to  draw 
a  revolver.  Now,  if  the  act  of  tbe  deceased 
was  sufficient  to  justify  tbe  defendant  in  this 
belief,— in  other  words,  if  tbe  act  of  the  de- 
ceased was  such  as  to  make  a  reasonable  man 
believe  that  be  was  in  imminent  danger  at 
his  life  or  great  bodily  harm,— then  there  was 
sufficient  Justification  for  the  defendant's  act 
But  where  is  the  element  of  unnecessary 
shooting?  That  is  the  principal  element  of 
this  third  subdivision  of  the  law  of  man- 
slaughter in  the  first  degree;  that  is,  the  homi- 
cide must  have  been  perpetrated  unnecessarily. 
And,  of  course,  the  homicide  most  have  been 
perpetrated  not  only  unneeessarlly,  but  witb- 
out  premeditation  or  design.  Where  the  evi- 
dence of  the  prosecution  shows  the  killing  to 
have  been  murder,  and  the  evidence  of  the 
defendant  tends  to  show  the  killing  to  have 
been  Justifiable,  It  is  only  necessary  that  the 
instructions  of  the  court  sbonld  cover  the  law 
of  tbe  case  as  shown  by  the  evidence.  State 
T.  Hendricks  (Kan.)  4  Pac  1060;  People  ▼. 
I^ee  Oam  (Cal.)  11  Pac.  183;  Territory  ▼. 
Baker  (N.  M.)  18  Pac.  30;  State  v.  Reed.  117 
Mo.  604,  23  S.  W.  886;  State  ▼.  Fairlamb,  121 
Mo.  138,  25  S.  -W.  885;  State  v.  KUgore.  70 
Mo.  646.  Tbe  instructions  in  all  cases  should  ' 
nm  t«  ail  the  facts,  and  to  all  proper  deductions 
and  Interpretations  of  them,  and  not  to  ques- 
tions not  presented  or  covered  by  the  evidence. 
State  T.  Rhea,  25  Kan.  581.  Viewing  tbe  evi- 
dence of  the  defendant  alone  from  its  most 
favorable  standpoint,  only  one  of  two  conda- 
slons  could  have  been  arrived  at  by  tbe  Jury: 
First  if  tbe  case  for  the  prosecution  was 
made  out,  the  verdict  must  have  l)een  for 
murder.  If  tbe  theory  of  the  defendant  was 
sustataied,  then  tbe  homicide  was  Justifiable. 
As  we  view  the  defendant's  testimony,  from 
tbe  record,  however,  taking  it  as  a  whole,  and 
particularly  tbe  acts  of  the  defendant  from 
the  beginning  of  the  shooting  until  the  end, 
we  do  not  see  how  the  Jury  could  have  ar- 
rived at  any  other  conclusion  than  tliat  the 
defendant  was  guilty  of  murder.  Eiven  if  tbe 
acts  of  the  defendant  at  the  beginning  of  the 
shooting,  separated  from  the  latter  part  of 
the  difficulty,  could  have  been  deemed  Jus- 
tifiable, yet  bis  following  up  the  deceased,  bis 
deliberate  shooting  by  laying  his  Winchester 
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rifle  acroM  a  fence  post,  and  his  continued 
following  up  and  continued  shooting  at  tbe 
deceased  after  he  was  wounded  and  while  he 
waa  fleeing,  and  the  viclona  manner  in  which 
he  spoke  to  Trotter  when  Trotter  tried  to  per- 
suade him  to  desist,  the  pursuing  of  the  de- 
ceased into  the  Inner  room  of  the  house, 
whence  he  had  fled  for  safety,  and  the  de- 
liberate manner  in  which  he  entered  tbe  room 
and  shot  the  deceased,  all  sbow  a  riciousness 
of  mind  for  which  there  is  no  excuse  what- 
ever, and  which  must  have  impressed  the 
court  and  jiuy  with  the  fact  of  a  premeditated 
design  of  the  defendant  to  IeIU  tlie  deceased, 
and  which  cannot  be  held  to  tend  to  show 
that  tbe  homicide  was  perpetrated  unneces- 
sarily, eitlier  wliile  resisting  an  attempt  by 
tlie  person  Idiled  to  commit  a  crime  or  after 
such  attempt  bad  failed.  In  the  case  of  Law- 
son  T.  Territory,  8  OkL  1,  56  Pac.  688,  cited 
by  comisel,  there  was  a  personal  difficulty  be- 
tween the  defendant  and  the  deceased  at  the 
immediate  time  of  the  homicide  of  a  character 
wliicb  made  ttie  question  as  to  which  was  ttie 
aggroesor  a  material  one.  Notwithstanding 
that,  tiowever,  the  court  instructed  the  Jury 
ttut  there  was  no  evidence  to  support  or  Jus- 
tify a  verdict  of  manslaughter  in  the  flrat 
or  second  degree  or  of  excusable  homicide, 
and  tiiat  the  verdict  must  l>e  either  for  mur- 
der, as  cluurged  in  tbe  Indictment,  or  that  the 
homicide  was  Justifiable,  and  tbe  defendant 
was  not  guilty.  In  tbe  case  at  Inr  there 
was  no  instruction  upon  this  point  The  in- 
structions of  tbe  court  simply  covered  the  law 
of  murder.  Nor  did  the  defendant  ask  for 
any  Instmctions  covering  the  law  of  man- 
slanghter  in  any  degree.  We  think  the  plain- 
tiff in  error  lias  not  properly  raised  this  ques- 
tion. If  the  defendant  was  entitled  to  in- 
structions upon  this  point,  be  should  have  ask- 
ed the  court  below  to  instruct  the  Jury  upon 
the  law  of  manslaughter,  and,  in  tbe  absence 
of  Bocb  a  request,  it  was  not  error  for  the 
court  to  omit  to  give  such  histructions.  It  is 
true  that  the  court  should  bistruct  tbe  Jury 
upon  all  questions  involved  in  tbe  case,  but 
when  the  court  has  covered  tbe  case  with  gen- 
eral instructions  it  is  not  error  to  omit  to  in- 
struct upon  some  particular  branch  of  the 
case  deemed  advisable  by  the  defendant  under 
bis  tlieory  of  tbe  case,  when  the  defendant 
has  not  asked  for  such  Instructions.  Lovett 
T.  State.  30  Fla.  142,  tl  South.  660,  17  L.  R. 
A.  705;  KeUy  ▼.  People  (Oolo.  Sop.)  29  Pac 
805;  State  v.  Estep,  supra;  State  v.  Hen- 
dricks (Kan.)  4  Pac.  1050. 

The  second  error  alleged  is  the  refnsal  of 
the  court  to  give  instruction  No.  5  requested 
by  tbe  defendant.  In  arguing  this  proposi- 
tion counsel  for  plaintiff  in  error  fall  into  a 
very  grave  error.  Tbey  argue  the  question  up- 
on the  theory  that  tbe  testimony  of  Dr.  James 
Mcl^in  was  the  only  evidence  offered  upon 
the  question  as  to  what  caused  the  death  of 
tbe  deceased.  While  it  is  true  that  this  wit- 
ness stated  that  he  could  not  tell  whether 
death  was  caused  by  the  gunshot  wound  or 


from  the  blow  on  the  top  of  the  head,  yet  it 
does  not  follow  that  the  Jury  could  not  have 
fomid  from  other  evidence  what  caused  the 
death  of  tbe  deceased.  Either  of  the  two 
wounds  was .  fatal.  Tbe  gunshot  wound  was 
such  that  it  did  not  require  an  expert  to  show 
its  character  or  effect.  The  instruction  asked 
was  misleading,  when  applied  to  the  evidence, 
and  was  properly  refused. 

We  see  no  error  in  Instruction  No.  1SH> 
on  page  228  of  the  record.  It  might  be  a 
question  whether  tbe  instruction  was  neces- 
sary at  all  under  tbe  evidence  of  tbe  case, 
and  was  evidently  only  given  because  of  the 
statements  of  tbe  defendant  that  he  was 
afraid  that  the  deceased  would  kill  him,  and 
this  instruction  was  given  for  tbe  purpose  of 
covering  this  branch  of  tbe  case,  so  that  the 
jury  would  not  be  misled  in  the  event  tbey 
believed  that  the  killing  was  done  by  reason 
of  the  cowardice  of  the  defendant,  or,  in  other 
words,  through  fear  that  amounted  to  cow- 
ardice. It  was  evidently  not  given  in  order 
to  have  the  Jury  understand  that  any  degree 
of  courage  or  cowardice  on  tbe  part  of  the 
defendant  could  in  any  way  influence  the  ac- 
tion of  the  Jury  in  determining  the  guilt  or 
Innocence  of  tbe  defendant  In  fact  it  waa 
given  for  the  very  purpose  of  telling  the  Jury 
ttiat  cowardice  on  tbe  part  of  tbe  accused 
should  not  influence  their  action. 

This  concludes  the  argument  of  all  tbe  er- 
rors assigned,  although  Instruction  No.  17,  as 
given  by  the  court,  is  among  the  assignments. 
This  instruction,  however,  is  so  manifestly 
correct  and  is  so  applicable  to  tbe  evidence 
of  the  case,  that  we  cannot  think  counsel  se- 
riously question  its  correctness.  TbcSTe  is  no 
question  but  that  the  fatal  shot  was  tbe  one 
last  fired,  when  the  deceased  was  In  the  Inper 
room  of  Trotter's  house,  where  he.  had  re- 
treated from  tbe  defendant,  and  was  at  tbe 
time  making  no  demonstration;  nor  could  be 
have  been  making  any  demonstration  of 
which  the  defendant  could  have  any  knowl- 
edge, because  he  was  in  an  inclosed  room, 
and  the  defendant  could  under  no  circumstan- 
ces have  believed  at  that  time  that  tbe  de- 
ceased was  about  to  or  could  do  him  any 
bodily  harm.  Nor  could  be  have  believed  that 
he  was  at  the  time  in  any  immediate  or  ap- 
parent danger  of  death  or  bodily  harm  at 
the  hands  of  the  deceased;  and  to  instruct  that 
under  such  circumstances  tbe  killing  of  a  hu- 
man belngiitonot  Justifiable  on  tbe  ground  of 
self-defensft'-is  not  error.  Instructions  Nos. 
18  and  19  are  along  tbe  same  line,  and  were 
necessary  to  fully  cover  the  proposition  treat- 
ed of.  They  were  not  only  fully  warranted 
by  tbe  evidence,  but  were  warranted  by  tbe 
evidence  of  the  defendant  alone.  By  omitting 
them  the  court  would  Imve  failed  to  cover  tbe 
entire  law  of  the  case. 

We  have  examined  the  entire  record.  The 
instructions  were  fair,  and  ample  to  cover  all 
questions  presented  by  tbe  evidence.  We  see 
no  error  in  the  record,  and,  believing  the  ac- 
cused to  have  had  a  ftdlr  and;  imparti^  trial, 
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-and  that  a  correct  verdict  was  arrived  at,  the 
Judgment  of  the  court  below  must  be  affirmed. 
All  the  Justices  concurring,  except  IRWIN, 
.T.,  who  tried  the  case  below,  not  sitting,  and 
BEAUCHAMP,  J.,  absent 


GEISER  MFG.  CO.  v.  BERRY  et  al. 

(Supreme  Court  of  Oklahoma.     Sept  2,  1902.) 

REPLEVIN— RIOHT  OP  POSSESSION— RES  AD- 
JUDICATA. 

1.  In  replevin  the  right  of  possession  of  the 
^iroperty  involved  is  not  res  adjudicata  unless 
that  question  is  tried  and  passed  upon  with 
such  certainty  as  that  the  issue  is  removed 
from  the  domain  of  doubt  and  uncertainty,  and 
has  become  distinct  and  certain. 

(Syllabus  by  the  0>urt.) 

Error  from  district  court  Kay  county;  be- 
fore Justice  Bayard  T.  Hainer. 

Action  by  W.  B.  Berry  and  others  against 
the  Gelser  Manufacturing  Company  and  an- 
other. Judgment  In  favor  of  plaintlfls  and 
-against  the  defendant  manufacturing  com- 
pany, and  the  manufacturing  company 
brings  error.    Reversed. 

The  defendant  In  error  J.  H.  McDonald, 
In  company  with  Charles  Smith  and  Frank 
A.  Smith,  Jnne  28,  1898,  purchased  from  the 
plaintifC  in  error,  the  Gelser  Manufacturing 
Company,  a  complete  threshing  outfit  at  and 
for  the  sum  of  $2,200,  and  paid  for  the  same 
with  four  promissory  notes  of  $550  each,  doe, 
respectively,  August  1,  1808,  September  1, 
1808,  August  1,  1899,  and  September  1.  1899. 
and  secured  payment  of  the  same  by  a  chat- 
tel mortgage  on  the  property  so  purchased 
-and  other  property.  The  mortgage  was  duly 
recorded  in  Kay  county  on  the  18th  day  of 
July,  1898.  The  mortgage  contained,  among 
-others,  a  provision  as  follows:  "In  case  de- 
fault shall  be  made  In  the  payment  of  any  of 
«ald  notes,  or  any  part  thereof,  or  if  the 
mortgagees  shall  at  any  time  consider  them- 
aelves  Insecure,  that  the  said  mortgagees 
«hall  have  the  right  to  declare  all  above  notes 
^ue,  and  then,  or  in  either  of  said  cases,  said 
mortgagees  shall  have  the  right  to  take  im- 
mediate possession  of  said  property,  wher- 
ever it  may  be  found.  *  •  •  and  sell  and 
-dispose  of  said  property  at  pnblic  or  private 
tsale,  after  giving  ten  days'  notice  of  time, 
place,  and  terms  of  sale,  •  •  •  and  out 
of  the  money  arising  from  saA  sale  to  pay 
all  costs,  charges,  and  expenses  for  pursu- 
ing, searching  for,  taking,  running,  keeping, 
storing,  advertising,  and  selling  such  goods 
and  chattels,  and  for  agents'  and  attorneys' 
services  In  taking  and  removal,  together  with 
the  amoimt  due  and  unpaid  upon  the  said 
notes,  and  attorney's  fees  for  the  foreclosure 
of  this  mortgage;  rendering  the  surplus,  if 
any  remain,  unto  said  mortgagors."  Said 
mortgage  also  contained  a  provision  to  the 
ettect  that  the  mortgagors  should  keep  the 
mortgaged  property  insured  for  the  benefit  of 
•the    mortgagee,    and    that    the    mortgagee 


should  not  be  liable  for  the  loss  of  such  prop- 
erty by  flre  or  theft  On  July  12,  1899,  the 
defendant  In  error  Berry,  with  actual  and 
constructive  knowledge  of  the  mortgage,  pur- 
chased from  the  Smiths  their  one-half  inter- 
est In  the  mortgaged  threshing  outfit,  and  as- 
sumed the  pajrment  of  one-half  of  the  Indebted- 
ness against  It  Default  was  made  In  the 
payment  of  the  note  due  August  1,  1899,  and 
after  demand  for  possession  the  plaintiff  In 
error,  on  August  26,  1899,  brought  replevin 
In  the  probate  court  of  Kay  county  for  the 
mortgaged  property  purchased  and  mort- 
gaged as  aforesaid,  charging  that  said  prop- 
erty was  wrongfully  detained  by  defendant 
McDonald.  The  replevin  bond  contained 
this  condition:  "Now,  therefore,  we,  the 
Gelser  Manufacturing  Company,  as  principal, 
and  R  P.  Herford,  as  surety,  hereby  under- 
take to  the  said  defendant  in  the  penal  sum 
of  sixteen  hundred  dollars  (|l,O0O.O0),  that 
the  plaintiff  shall  duly  prosecute  this  action, 
and  pay  all  costs  and  damages  that  may  be 
awarded  against  It,  and.  If  the  said  property 
be  delivered  to  It,  that  It  will  return  the 
same  to  the  defendant  if  a  return  thereof 
be  adjudged."  The  replevin  summons  was 
issued  against  McDonald  alone,  and  on  it 
the  sherlfT  made  return:  "Received  this  writ 
on  the  20th  day  of  August  1899,  and  served 
the  same  on  August  26tb,  1899,  by  deliver- 
ing a  duly  certified  copy  thereof  to  J.  H.  Mc- 
Donald, and,  as  commanded  herein,  did,  <»i 
August  2Gth,  1899,  take  In  my  possession  one 
Peerless  engine,  class  to  No.  6,828;  one  wind 
stacker.  No.  778;  one  separator,  class  A.  No. 
10,350;  one  Gundy  drive  belt;  one  tank 
pump  and  hose.  August  80th  the  defendants 
failed  to  give  redelivery  bond;  property  waa 
turned  over  to  plaintiff."  September  aoth, 
1899,  defendant  filed  In  the  probate  court  a 
demurrer  to  the  petition  of  the  plaintUF  on 
the  grotmds:  First,  that  said  petition  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  said  defendants,  or  either 
of  them;  second,  that  said  petition  does  not 
state  facta  sufficient  to  give  the  court  Juris- 
diction of  the  subject-matter  of  the  action, 
and  the  court  has  no  Jurisdiction  of  the  sub- 
ject-matter of  the  action.  On  September  26, 
1809,  the  probate  court  sustained  said  de- 
murrer, the  Journal  entry  (omitting  caption) 
being  as  follows:  "Now,  on  this  26th  day  of 
September,  1809,  the  same  being  one  of  the 
regular  days  of  the  regular  sitting  of  the 
probate  court  of  said  county,  the  above-en- 
titled cause  came  on  for  bearing  upon  the 
demurrer  of  the  defendant  to  the  petition  in 
said  cause,  the  plaintiff  appearing  by  its  at- 
torney El  Bee  Guthrey,  and  the  defendants 
appearing  by  W.  B.  Herod,  their  attorney; 
and  the  court  after  hearing  argument  of 
counsel,  and  being  duly  advised  in  the  prem- 
ises, sustains  said  demurrer.  It  Is  there- 
fore by  the  court  ordered  and  adjudged  that 
the  demurrer  of  the  defendants  to  the  plaln- 
tifCs  petition  be  sustained,  and.  the  plaintiff 
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ordered  by  the  court  that  said  cause  be  dis- 
missed, at  the  costs  of  plaintiff,  taxed  at 
thirty-nine  and  seventy-five  one-taundredtlis 
dollars  ($39.76)."  No  further  proceedings 
were  had  in  the  probate  court,  and  no  appeal 
was  taken.  The  defendant  in  error  Berry 
was  in  no  way  a  party  to  the  replevin  suit 
The  separator,  subsequent  to  August  30, 
189&,  was  destroyed  by  fire.  On  November 
17,  18(19,  the  defendants  Berry  and  McDon- 
ald conunenced  this  action  in  the  district 
'Coort  of  Kay  county  by  filing  therein  a  pe- 
tition which  alleged  the  purchase  of  the 
property  involved,  and  the  giving  of  notes 
and  mortgage  therefor,  admitting  a  balance 
of  fOOO  ani>ald  thereon,  and  that  one  of  the 
notes,  at  the  time  of  commencement  of  re- 
plevin proceedings  in  the  probate  court,  was 
due  and  unpaid;  that  defendant  In  error 
Berry  was  a  ptu%haser  of  one-half  Interest  in 
the  property;  and  charging  that  the  same 
was  taken  in  replevin  by  plaintiff  In  error; 
that  defendants  in  error  defended  said  suit 
In  the  probate  court,  and  obtained  dismissal 
thereof,  and  that  upon  such  dismissal  no  fur- 
ther action  was  taken  with  reference  thereto. 
Said  petition  set  forth  the  giving  of  replevin 
bond,  with  E.  P.  Herford  as  surety,  and  ask- 
ed Judgment  against  the  plaintiff  in  error 
and  said  Herford  in  the  sum  of  $4,275  dam- 
ages and  costs.  On  April  23,  1900,  the  pe- 
tition of  defendants  In  error  In  the  district 
court  of  Kay  county  was  amended  by  the 
addition  of  two  counts,  which  were  num- 
bered counts  2  and  3  of  the  petition.  Count 
2  was.  In  the  main,  a  repetition  of  the  orig- 
inal petition,  and  set  up  in  addition  the  de- 
murrer to  the  replevin  petition,  and  the  ac- 
tion of  the  probate  court  sustaining  the 
same,  and  Judgment  of  dismissal  of  the  re- 
plevin action.  The  third  count  set  forth  the 
replevin  bond,  and  charged  a  failure  of  the 
defendants  to  prosecute  the  replevin  action, 
and  failure  to  return  property,  and  prayed 
Judgment  for  $4,725.  On  the  2d  of  October, 
190O.  the  plaintiffs  in  error  and  E.  P.  Herford 
-filed  their  answer  in  said  cause,  and,  after 
-denying  all  the  allegations  of  the  petition 
except  such  as  were  admitied,  admitted  the 
purchase  of  the  threshing  outfit,  the  execu- 
tion of  the  notes  and  mortgage,  that  there 
was  a  balance  due  the  company  of  $900,  the 
sale  to  Berry  of  the  one-half  interest  the  de- 
faolt  In  the  payment  of  the  notes,  the  bring- 
ing of  the  replevin  suit  the  dismissal  there- 
of by  the  court  and  that  no  appeal  was  tak- 
en, the  execution  of  the  replevin  bond,  and 
the  destruction  of  the  separator  by  fira  It 
then  denied  that  the  separator  was  destroyed 
by  any  fault  or  neglect  on  the  part  of  the 
defendants,  and  alleged  that  by  reason  of 
the  default  in  the  payment  of  the  notes,  and 
by  reason  of  the  terms  of  the  chattel  mort- 
gage, defendants  were,  and  at  all  times  since, 
prior  to  the  commencement  of  the  replevin 
suit  had  been,  entitled  to  the  possession  of 
the  property  taken  under  the  writ;  that  the 
mortgagors  had  agreed  In  the  mortgage  to 


keep  the  property  Insured,  and  failed  to  do 
so;  that  Berry  had  assumed  the  obligations 
of  the  mortgage;  and  asked  to  be  discharged, 
with  their  costs.  The  reply  was  a  general 
denial  of  all  new  matter.  On  March  11, 
1901,  a  Jury  trial  was  had.  The  plaintiffs 
below  Introduced  the  atUdavit  bond,  sum- 
mons, demurrer,  and  order  sustaining  the 
demurrer  in  the  replevin  suit  and  evidence 
showing  the  purchase  by  Berry  of  the  one- 
half  interest  in  the  outfit,  and  the  failure  of 
the  company  to  return  the  property  taken 
under  the  writ  They  also  introduced  evi- 
dence tending  to  show  the  value  of  the  prop- 
erty so  taken,  and.  In  addition  thereto,  evi- 
dence tending  to  show  the  value  of  the 
weigher  and  feeder  which  were  not  taken 
under  the  writ  It  seems  thjt  the  weigher 
and  feeder  were  attached  to  the  separator 
when  it  was  taken,  and  the  sheriff  started  to 
detach  them.  McDonald  then  requested  that 
they  be  left  on  at  bis  risk,  and  to  this  the 
sheriff  consented,  and  left  them  on.  A  de- 
murrer to  the  plaintiffs'  evidence  was  over- 
ruled by  the  court  and  an  exception  saved. 
Defendants  below  offered  In  evidence  the 
chattel  mortgage  for  the  purpose  of  showing 
that  the  company  was  entitied  to  the  pos- 
session of  the  property  taken  under  the  writ 
which  offer  was  by  the  court  refused;  and 
offered  to  show  that  the  notes  due  August  1 
and  September  1,  1899,  were  still  unpaid, 
which  offer  was  likewise  refused;  and  offer- 
ed to  show  that  the  separator  was  burned 
about  September  1,  1899,  without  any  fault 
or  neglect  on  the  part  of  the  company,  which 
offer  was  likewise  refused;  and  offered  evi- 
dence as  to  the  contents  of  the  replevin  pe- 
tition, which  was  excluded.  To  all  these 
rulings  the  defendants  below  duly  excepted. 
When  the  defendants  below  rested,  plaintiffs 
below  dismissed  as  to  Herford.  The  court 
thereupon  instructed  the  Jury  as  follows: 
"The  court  Instructs  the  Jury  that  upon  the 
evidence  offered  in  this  case  there  is  only 
one  question  for  the  Jury  to  determine,  and 
that  is  the  measure  of  the  recovery  that  the 
plaintiffs  are  entitled  to  in  this  case  as 
against  the  defendant  the  Geiser  Manufactur- 
ing Company,  and  upon  this  point  you  are 
Instructed  that  the  measure  of  the  recovery 
of  plaintiffs  Is  the  full  market  value  of  the 
property  that  was  taken  under  the  writ  of 
replevin  under  date  August  26,  1899,  at  the 
time  and  place  that  the  same  was  taken,  the 
reasonable  and  fair  value  at  that  time  and 
place,  as  the  same  appears  from  the  evi- 
dence offered  In  this  case.  In  this  case,  if 
you  find  the  issue  In  favor  of  the  plaintiffs, 
you  should  only  allow  for  such  amount  as  Is 
a  fair  and  reasonable  marlset  value  of  the 
property  at  the  time  It  was  taken,  and  should 
not  allow  in  your  verdict  any  damages  for 
the  usable  value  of  the  property  while  the 
same  was  In  the  possession  of  the  defend- 
ants." The  plaintiff  In  error  exc3pted  to  the 
Instruction  Just  quoted.  The  Jurj'  returned  a 
verdict  in  favor  of  the  defendants  In  error 
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Berry  and  McDonaM  against  the  company 
for  il,580,  and  the  court  rendered  a  judg- 
ment in  conformity  with  the  verdict  The 
motion  for  a  new  trial  was  overruled,  an 
exception  saved,  and  the  company  appealed. 
In  the  trial  of  the  case  the  plaintUfs  In  er- 
ror (defendants  in  the  courts  below),  to  sus- 
tain the  issues  on  their  behalf,  produced  the 
chattel  mortgage  and  notes  herein  referred 
to  due  August  1  and  September  1,  1889,  and 
bad  them  duly  identified,  and  marked,  re- 
spectively. Exhibits  B,  K,  and  F,  and  there- 
upon offered  in  evidence  Exhibit  B,  to  tbe 
introduction  of  which  the  defendants  In  er- 
ror (plaintiffs  below)  offered  the  following 
objection:  "We  object,  as  incompetent  Ir- 
relevant, and  immaterial  under  the  pleadings 
in  this  case,  and  because  the  right  of  pos- 
session was  adjudicated  in  the  replevin  suit 
and  because  these  notes  and  this  mortgage 
are  not  pleaded  as  set-off  in  this  action. 
Court:  Objection  sustained.  The  court  will 
permit  it  to  go  to  the  Jury  if  the  defendants 
desire  it  to  go  in  as  set-off.  Defendants:  We 
do  not  wish  It  to  go  as  a  set-off.  We  offer 
this  for  the  purpose  of  showing  that  we  were 
entiUed  to  the  possession  of  the  property." 
The  plaintiffs  below  thereupon  renewed  their 
objection,  which  was  by  tbe  court  sustained 
as  follows:  "Objection  sustained,  for  the 
reason  that  the  question  of  the  right  to  the 
possession  of  this  property  was  adjudicated 
in  the  probate  court,  and  that  Judgment  has 
become  final,  no  appeal  having  been  taken 
therefrom.  The  court  will  permit  the  de- 
fendants to  set  up  any  unpaid  notes  or  in- 
debtedness as  a  set-off  to  this  action.  If  they 
so  desire,  and  to  which  the  plaintiffs  in  open 
court  consent."  To  which  rule  of  the  court 
an  exception  was  saved.  A  further  offer  of 
evidmce  was  then  offered  as  follows,  by  de- 
fendants below:  "We  now  offer  in  evidence 
the  two  notes  marked  Exhibits  'E'  and  'F.'  " 
To  which  offw  defendants  in  error,  plaintiffs 
below,  offered  the  following  objection:  "To 
which  the  plaintiffs  object  for  tbe  reason 
that  they  are  incompetent,  irrelevant  and 
immaterial,  and  for  tbe  reason  the  right  to 
the  property  under  these  notes  is  res  adju- 
dicata  by  the  Judgment  of  the  probate  court 
Court:  The  court  sustains  tbe  objection  to 
the  evidence,  for  the  reason  that  the  notes 
are  not  pleaded  as  a  set-off  to  plaintiff's 
cause  of  action,  and  the  defendants  decline 
to  plead  it  as  a  set-off  when  requested  by  the 
court  to  do  so  if  they  so  desired,  and  the 
only  purpose  for  whldi  they  desire  to  offer 
the  note  is  they  claimed  the  notes  were  not 
paid,  and  there  is  a  breach  in  the  conditions 
of  the  chattel  mortgage;  but  it  appears  from 
the  records  that  that  matter  was  fully  adju- 
dicated in  the  probate  court  and  Judgment 
entered  in  favor  of  defendants  and  against 
the  plaintiffs  in  that  action,  and  the  matters 
therein  litigated  have  become  res  adjudlcata, 
and  that  Judgment  has  become  final  and 
binding  upon  this  court  as  to  a  breach  of  the 


conditions  of  tbe  chattel  mortgage  and  as  to 
who  was  entitied  to  the  possession  of  the 
property  at  that  time."  The  above  ruling  of 
the  court  was  excepted  to,  and  another  ques- 
tion asked,  as  follows:  "We  will  ask  you  t» 
look  at  this  paper  marked  'Exhibit  F,'  and 
also  at  this  paper  marked  'Exhibit  E.'  and 
ask  yon  to  state  whether  or  not  you  paid 
either  of  these  notes."  To  which  question 
tbe  following  objection  was  made:  "To- 
which  the  plaintiffs  object  as  incompetent 
Irrelevant  and  Immaterial,  and  not  respon- 
sive to  any  issue  in  this  case.  These  note» 
or  the  payments  not  being  in  issue,  the  de- 
fendants declined  specifically  to  plead  them 
as  an  offset,  and  the  matter  cannot  be  tried 
in  this  case,  and  would  not  be  a  bar  t»  a 
Judgrment  on  these  notes,  and  for  the  reasoa 
that,  so  far  as  it  relates  to  tbe  right  of  pos- 
session. It  is  res  Judicata."  This  objection 
was  by  tbe  court  sostained,  and  exception» 
duly  taken. 

J.  F.  King  and  Webster  &  Gilmer,  for 
plaintiff  in  error.  Jones  &  Herod,  for  de- 
fendants in  error. 

GILLETTE,  J.  (after  stating  the  facts). 
As  will  be  seen  from  tbe  statement  the  ques- 
tion of  the  correctness  of  the  conclusion, 
reached  In  the  trial  of  this  case  turns  upon 
the  question  as  to  whether  or  not  the  Judg- 
ment of  the  probate  court  was  res  adjudl- 
cata in  the  matter  of  right  of  possession  or 
the  property  Involved.  The  demurrer  passed 
upon  by  the  probate  court  presented  two- 
questions  only:  (1)  As  to  whether  or  not  the 
replevin  petition  stated  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  (2)  as  to  wheth- 
er or  not  the  probate  court  under  the  allega- 
tions of  the  petition,  had  Jurisdiction  of  the  sub- 
ject-matter of  the  action.  The  demurrer  wa» 
sustained,  but-  the  record  does  not  show  upon 
which  of  the  grounds  stated,  or  whether  up- 
on one  or  both  of  them;  and,  in  our  Judg- 
ment it  is  immaterial  which,  as  such  a  con- 
clusion might  be  reached  without  passing 
upon  the  question  of  the  right  of  either  party 
to  the  possession  of  the  property  involved; 
and,  unless  that  question  was  passed  upon. 
It  could  not  be  said  that  the  question  of 
right  of  possession  was  at  tbe  trial  res  adju- 
dlcata. The  probate  court  did  not  pass  upuii 
or  decide  the  question  of  right  of  possession 
of  the  property  Involved  further  than  such  a 
question  may  be  deemed  settied  by  a  dis- 
missal of  the  case  for  want  of  Jurisdiction, 
or  because  of  some  defect  in  the  replevin  pe- 
tition; and  the  question  here  squarely  pre-' 
sented  is  whether  or  not  such  a  determination 
has  80  concluded  the  rights  of  the  parties  to 
the  possession  of  the  property  as  that  their 
day  in  court  with  reference  thereto  is  lost 
We  think  not  In  replevin  the  right  of  pos- 
session of  the  property  involved  Is  not  res 
odjudicata  unless  that  question  is  tried  and 
passed  upon  with  such  certainty  as  that  the 
issue  is  removed  from  the  domain  of  doubt 
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and  uncertainty,  and  has  become  distinct  and 
certain  in  Its  character.  ThlB  point  was 
aqaarely  passed  upon  by  the  supreme  court 
of  the  United  States  in  Hughes  y.  U.  S.,  4 
Wall.  232,  18  U  Bd.  303,  In  which  the  court 
says:  "In  order  that  a  judgment  may  con- 
stitate  a  bar  to  another  suit,  it  must  be  ren- 
dered in  a  proceeding  between  the  same  par- 
ties or  prlTles,  and  lie  point  in  controversy 
must  be  the  same  In  both  cases,  and  must  be 
determined  on  its  merits.  M  the  first  suit 
-sras  dismissed  tor  defect  of  pleadhigs,  or  par- 
ties, or  a  misconception  of  the  form  of  pro- 
ceeding, or  the  want  of  Jurisdiction,  or  was 
disposed  of  on  any  ground  which  did  not  go 
to  the  merits  of  the  action,  the  judgment  ren- 
dered will  prove  no  bar  to  another  suit"  In 
Little  ▼.  Bliss,  5S  Kan.  M,  39  Pac.  1025,-a 
case  identical  with  the  case  at  bar,  except 
that  when  the  replevin  action  was  called  for 
trial  the  plaintiff  In  replevin  made  default 
for  appearance,  and  the  cause  was  dismissed 
without  a  finding  and  Judgment  for  the  re- 
turn of  the  property,— the  property  was  not 
returned,  and  action  was  brought  to  recover 
its  value.  The  trial  court  submitted  to  the 
Jury  the  question  of  the  value  of  the  prop- 
erty minus  the  mortgage  debt,  and  rendered 
Judgment  on  the  verdict  for  the  value  of  the 
property  less  the  mortgage  indebtedness.  The 
supreme  court.  In  an  opinion  by  Chief  .Tus- 
tlce  Horton,  holds  this  to  be  erroneous,  upon 
the  ground  that  the  right  of  possession  had 
not  been  passed  upon,  although,  under  the 
statute  of  that  state,  it  might  have  been  upon 
motion  of  the  defendant  after  dismissal  of  the 
replevlii  action;  and,  as  the  pleaded  facts  show- 
ed the  right  of  possession  to  be  In  the  mort- 
gagee when  replevin  action  was  commenced, 
the  plalnticr  could  not  recover  more  than  nom- 
inal damages,  and  this  upon  breach  of  the 
condition  of  the  replevin  bond  that  plalntlfl 
should  duly  prosecute  the  action.  In  this  ac- 
tion It  must  be  conceded,  from  the  record, 
that  tbe  plaintiff  in  error  had  the  right  of  pos- 
session under  Its  mortgage  at  the  bringing 
of  the  replevin  suit,  and  the  same  right  after 
such  action  was  dismissed,  unless  proceedings 
were  had  under  section  4062  of  the  Statutes 
to  determine  the  right  of  possession  after  de- 
murrer sufstalned  and  dismissal  of  action, 
which  section  provides:  "If  the  property  has 
been  delivered  to  the  plaintiff,  and  Judgment 
rendered  against  him,  cm  demurrer,  or  if  he 
otherwise  fail  to  prosecute  his  action  to  final 
Judgment,  the  court  shall,  on  application  of 
the  defendant  or  his  attorneys,  proceed  to  In- 
quire into  the  right  of  property,  and  right  of 
possession  of  tiie  defendant  to  the  property 
taken."  This  section  of  the  statute  provides 
•  manner  In  which  the  right  of  possession 
of  property  taken  In  replevin,  when  the  ac- 
tion is  dismissed  upon  demurrer,  may  be  de- 
termined; and  when  so  determined  nothing 
Is  left  to  conjecture.  ITntil  it  is  determined, 
the  question  of  right  of  possession  Is  not  res 
adjudicata  in  actions  of  this  kind.  There  are 
cases  which,  when  tried  upon  general  demur- 


rer, are  res  adjudicata.  These  are  cases  In 
which  the  general  issue  is  passed  upon,— as, 
for  instance,  wliere  a  demurrer  is  overruled, 
and  no  further  proceeding  is  had  or  asked 
for  by  the  party  demurring.  In  such  cases 
Judgment  may  be  entered  for  what  is  con- 
fessed by  the  demurrer,  and  In  such  a  case 
the  subject-matter  woald  be  res  adjndlcata; 
but  we  are  unable  to  find  a  case  when,  upon 
ieuxxirter,  a  Judgment  of  dismissal  is  entered 
without  a  finding  upon  the  merits,  the  judg- 
ment of  dismissal  Is  held  to  be  res  adjudicata 
as  to  the  subject-matter.  It  follows  that  there 
was  material  error  in  the  trial  of  this  case 
in  the  court  below  In  holding  that  the  order 
of  dismissal  in  the  probate  court  was  res  ad- 
judicata as  to  the  right  of  possession  of  the 
property  Involved,  and  in  refusing  to  allow 
the  plalntiflf  in  error  to  show  In  defense  that 
it  had,  under  its  promissory  notes  due  and 
mortgage  to  secure  the  same,  the  right  of  pos- 
session, for  the  purpose  stated  In  said  mort- 
gage. For  the  same  reason  it  was  error  to 
overrule  motion  for  a  new  trial. 

The  Judgment  of  the  trial  court  will  be  re- 
versed, and  the  said  cause  remanded  to  the 
district  court  of  Kay  county,  for  further  pro- 
ceedings In  accordance  with  this  opinion.  All 
the  Justices  concurring,  except  HAINER,  J., 
who  presided  In  the  court  l)elow,  not  sitting, 
and  BBAUCHAMP,  J.,  absent 


SOUTHWESTERN  COTTON  SEED  OIL 

CO.  V.  BANK  OF  STROUD 

et  al. 

(Supreme  Court  of  Oklahoma.     Sept.  2,  1902.) 

PROCEEDINGS  IN  ERROR— MOTION  FOR  NEW 
TRIALr-PETITION  IN  ERROR— AMOUNT  OF 
RECOVERY— ASSIGNMENT   OF    ERROR. 

1.  This  court  will  not  review  an  alleged  er- 
ror of  a  trial  court,  unless  the  error  complained 
of  is  assigned  tor  review  by  the  petition  in 
error,  as  well  as  by  the  motion  for  a  new  trial. 

2.  Error  in  the  assessment  of  the  amount 
of  recovery  cannot  be  considered,  unless  such 
error  is  alleged  in  the  motion  for  a  new  trial. 

3.  An  assignment  of  error  which  alleges  that 
the  verdict  Is  not  sustained  by  the  evidence 
win  not  cover  the  question  of  error  in  the  as- 
sessment- of  the  amount  of  recovery. 

4.  Where  the  evidence  is  sufficient  to  sustain 
a  verdict  for  a  greater  sum  than  wag  found 
by  the  jury,  this  court  will  not  examine  the  rec- 
ord to  ascertain  whether  the  exact  sum  so 
found  was  the  correct  amount,  where  the  only 
assiKument  of  error  is  that  the  verdict  is  not 
sustained  by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lincoln  county; 
before  Justice  John  H.  Burford. 

Action  on  an  open  account  by  the  Bank  of 
Stroud  and  another  against  the  Southwestern 
Cotton  Seed  Oil  Company  and  another.  Ver- 
dict and  judgment  In  favor  of  plaintiffs  and 
against  the  Southwestern  Cotton  Seed  Oil  Cktm- 
pany,  and  the  company  brings  error.  Af- 
firmed. 


H  2.  See  Appeal  and  Error,  vol.  i.  Cent  Die.  ill 
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Howard  &  Ames,  for  plaintiff  In  error. 
Shartel,  Keaton  &  Wells,  for  defendants  in 
error. 

PANCOAST,  J.  There  la  bnt  one  assign- 
ment of  error  In  this  case,  that  Is,  that  there 
was  no  evidence  to  sustain  the  verdict  re- 
turned. It  is  admitted  that  there  was  evi- 
dence to  support  a  verdict  for  $1,269.57,  but 
It  is  contended  that  there  was  no  evidence  to 
support  a  verdict  for  $500;  In  other  words, 
the  complaint  Is  that  the  verdict  is  too  small, 
and  should  have  been  for  the  entire  amount, 
if  for  anything. 

Of  the  several  grounds  which  may  be  as- 
signed in  a  motion  for  a  new  trial  we  may 
notice:  "Fifth.  Vkrot  in  the  assessment  of  the 
amount  of  recovery,  whether  too  large  or  too 
small,  where  the  action  is  upon  a  contract, 
or  for  the  injury  or  detention  of  property. 
Sixth.  That  the  verdict,  report,  or  decision  is 
not  sustained  by  sufficient  evidence,  or  Is  con- 
trary to  law."  The  sixth  ground  was  in- 
cluded in  the  plaintiff's  motion  for  a  new 
trial,  and  Is  the  one  contended  for  here.  Tbe 
fifth  ground  was  not  Included  either  In  the 
motion  for  a  new  ^rlal,  or  In  the  petition  In 
error.  This  court  has  repeatedly  held  that  it 
will  not  attempt  to  review  any  alleged  error 
of  a  trial  court,  unless  tbe  error  complained 
of  Is  in  some  manner  assigned  for  review  by 
the  petition  In  error,  as  well  as  by  the  mo- 
tion for  a  new  trial.  Menten  v.  Shuttee  (Okl.) 
67  Pac.  478.  Errors  In  the  assessment  of  the 
amount  of  recovery  cannot  be  considered,  un- 
less sucb  ground  of  error  was  alleged  in  the 
motion  for  a  new  trial.  Beavers  v.  Railroad 
Co.,  47  Neb.  761,  66  N.  W.  821;  Wachsmuth 
V.  Insurance  Co.,  49  Neb.  690,  68  N.  W.  93a; 
Cook  V.  Clary.  48  Mo.  App.  166;  Hyatt  v. 
Mattlngly,  68  Ind.  271;  Davis  v.  Montgom- 
ery, 123  Ind.  687.  24  N.  B.  367;  Reynolds  v. 
Insurance  Co.,  80  Iowa,  6G3,  46  N.  W.  659. 

If  the  evidence  was  sufficient  to  sustain  a 
verdict  for  more  than  $500,  then  this  court 
will  not  examine  the  record,  to  ascertain 
whether  the  amount  found  by  the  Jury  was 
the  correct  amount,  where  the  only  assign- 
ment of  error  Is  that  tbe  verdict  la  not  sus- 
tained by  the  evidence.  The  assignment  of 
error  that  the  verdict  la  not  sustained  by  tbe 
evidence  will  not  cover  the  proposition  that 
the  verdict  Is  too  small.  See  cases  cited,  su- 
pra. If  counsel  had  desired  to  raise  that 
question,  they  should  have  first  assigned  tbe 
same  In  the  motion  for  a  new  trial,  and  then 
In  the  petition  In  error.  These  matters  could 
bav?  been  so  taken  care  of  at  tbe  trial  by 
Instructions  that  the  theory  of  tbe  plaintiff 
would  have  been  known  to  the  court  and 
Jury.  It  Is  very  clear  that  there  was  evi- 
dence to  support  a  verdict  for  $1,20U..57,  and 
counsel  for  plaintiff  In  error  concede  this. 
Can  there  be  any  prejudicial  error  where  the 
verdict  Is  for  fiWO  only,  conceding  that  the 
verdict  Is  too  small?  If  the  Jury  erred  In  find- 
ing but  $500,  when  they  should  have  found 
$1,269.57,  how  is  the  plaintiff  in  error  preju- 


diced? However,  a  careful  examination  of 
the  record  does  not  sustain  the  contention  of 
the  plaintiff  In  error  that  there  was  no  evi- 
dence to  sustain  a  verdict  for  $500.  Tbe  dalnt 
of  the  plaintiff  was  based  upon  an  open  ac- 
count, and  consisted  of  a  long  list  of  Items, 
among  whicb  was  a  charge  of  3  per  cent,  per 
month  on  dally  balances,  as  interest  on  the 
money  furnished.  The  Jury  may  have,  and 
very  properly,  cut  off  all  but  the  legal  Inter- 
est Again,  It  was  claimed  that  the  sum  of 
$.';  per  ton  for  cotton  seed  delivered  was,  un* 
der  certain  contingencies,  to  go  to  tbe  plain* 
tiff.  By  the  testimony  of  Mr.  Wooten,  one 
of  the  defendant's  witnesses,  this  amount  was 
shown  to  be  about  $400,  and  by  tbe  testimony 
of  Mr.  Ames  the  amount  was  shown  to-be 
$634.  The  Jury,  therefore,  had  sufficient  evi- 
dence npon  which  to  base  this  particular  ver- 
dict 

It  Is  also  contended  that  if  there  was  any 
evidence  to  sustain  a  verdict  against  the  plain- 
tiff In  error,  that  the  same  evidence  wonld  sus- 
tain a  verdict  against  the  defendant  In  emn' 
Richardson,  for  the  reason  that  if  one  was 
liable  the  other  was.  This  contention  cannot 
be  upheld,  for  the  reason  that  it  appears  from 
an  examination  of  Richardson's  testimony  that 
he  claims  that  he  was  not  liable,  not  being  a 
party  to  this  contract;  that  he  was  to  receive 
$2.50  per  ton  for  ginning  tbe  cotton  seed. 
But,  even  If  the  Jury  was  in  error  in  render- 
ing a  verdict  in  favor  of  Richardson,  hoTv 
can  that  be  material  here?  The  plaintiff  in 
error  cannot  complain  of  that  The  Bank  of 
Strond  might  properly  have  done  so,  but  It 
Is  of  no  moment  to  tbe  plaintiff  In  error,  as 
no  cross-petition  was  filed,  and  no  attempt  has 
been  made  In  any  way  by  the  plaintiff  In  er- 
ror to  hold  Richardson. 

A  careful  examination  of  the  record  not  dis- 
closing any  error  covered  by  the  motion  for 
a  new  trial  or  the  petition  In  error,  and  be- 
lieving the  verdict  to  be  Just  and  equitable, 
we  see  no  reason  to  disturb  It  The  Judgment 
will  therefore  be  affirmed.  All  the  Justices 
concurring,  except  BURFORD,  C.  J.,  wbo 
tried  tbe  case  below,  not  sitting,  and  BBAU- 
CHAMP,  3.,  absent 


BOARD  OF  COM'RS  OP  ORDER  COUNTY 
T.  CLARKE  &  COURTS. 

(Supreme  Court  of  Oklahoma.     Sept  2,  1902.> 

COUNTIES— INDEBTBDKES8—DE    FACTO    OR- 
GANIZATION—SUCCESSIVE  QUASI 
CORPORATIONS-EPKBCT. 

1.  Greer  county,  Tex.,  from  the  date  of  its 
organization  as  a  county  governineiit  in  1886, 
until  it  was  trantiferred  to  Greer  counQ',  Okl., 
by  act  of  confrress  of  May  4,  1896,  was  a  de 
facto  municipal  corporatiou,  and  its  officers 
were  de  facto  officers,  invested  with  foil  power 
to  create  an  indebteduess  for  lawful,  corporate 
purposes,  and  to  levy  and  collect  taxes  for  the 
payment  thereof. 

2.  Where  a  mnnicinal  or  quasi  municipal  cor- 
poration is  dissolred,  and  a  new  corporation 
la  created,  embraciug  the  same  territory,  and 
substandaUy   the  same  people,   and  the  same- 
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taxable  property,  and  orgauized  for  the  same 
general  purposes,  and  holdiu;;  by  transfer, 
witboat  consideration,  the  taxable  property  of 
the  former,  it  ia  the  successor  of  tue  old  cor- 
poratiou,  and  is  liable  for  its  valid  debts,  in 
the  absence  of  an  express  provisioD  for  their 
payment  otherwise. 

3.  Where  the  warrant  is  issued  by  the  offi- 
cers of  a  municipal  or  quasi  municipal  corpora- 
Uou,  and  the  creditor  accepts  the  same  rely- 
ing on  the  ordinary  modes  of  taxation  to  pay 
said  obligation,  the  municipality  cannot  be 
heard  to  say,  in  an  action  to  enforce  the  pay- 
ment thereof,  that  it  is  barred  by  the  statute 
of  limitations,  without  first  pleading  and  proT- 
ing  that  it  has  provided  a  fund  for  the  pay- 
ment  of  such  indebtedness. 

4.  Hence  jt  county  cannot  plead  the  statute 
of  limitations  to  an  action  against  it  to  enforce 
an  obligation  payable  from'  a  particular  fund, 
without  first  snowing  that  it  haa  provided  such 
fund. 

(Syllabus  by  the  Court) 

Elrror  from  district  court,  Oklahoma  cotm- 
ty;  before  Justice  BenJ.  F.  Burwell. 

ActioD  by  Clarke  &  Courts,  a  corporation, 
against  the  board  of  commissioners  of  Oreer 
county.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

For  a  number  of  years  prior  to  1896  there 
was  a  dispute  between  tbe  state  of  Texas  and 
the  United  States  as  to  the  boundary  line  be- 
tween Texas  and  Oklahoma,  each  party  claim- 
ing tbe  territory  now  embraced  in  Greer  coun- 
ty. Old.  In  August,  1886,  the  Inhabitants  of 
Mid  territory  organized  the  same  into  a  coun- 
ty nnder  the  laws  of  the  state  of  Texas,  and 
named  it  "Greer  County,  Texas,"  and  there- 
after said  county  was  recognized  by  tbe  state 
of  Texas  as  a  legally  organized  connty  of 
said  state,  and  tbe  state  of  Texas  continued 
to  exercise  jurisdiction  and  sovereignty  over 
said  comity  until  on  or  about  tbe  16th  day  of 
March,  1896,  when  it  was  decided  by  the  su- 
preme court  of  tbe  United  States  that  the  ter- 
ritory comprising  said  Oreer  county  rightfully 
belonged  to  the  United  States,  and  not  to 
the  state  of  Texas.  U.  S.  t.  State  of  Texas, 
162  XJ.  S.  1.  16  Sup.  Ct.  725,  40  L.  Bd.  867. 
It  appears  from  the  record  that  from  1889  to 
1882,  inclusive,  Greer  county,  Tex.,  became 
Indebted  to  the  defendant  in  error,  Clarke  & 
Courts,  for  stationery  furnished  to  said  coun- 
ty, and  as  an  evidence  thereof  issued  12  war- 
rants, payable  out  of  what  was  known  as  the 
"third-class  fund."  On  May  4.  1896,  congress 
passed  tbe  following  act  In  reference  to  Gre^ 
comity: 

"Be  It  enacted  by  the  senate  and  the  house 
of  representatives  of  the  United  States  of 
America  in  congress  assembled,  that  the  por- 
tion of  the  territory  of  Oklahoma  bounded 
by  tbe  Korth  Fork  of  the  Red  river  and  the 
state  of  Texas,  heretofore  known  as  Greer 
oonnty.  Texas,  be,  and  the  same  is  hereby  es- 
tablished as  Greer  connty,  of  Oklahoma,  with 
Mangnm  as  tbe  county  seat.  Tbe  present 
county  officers  of  said  county  shall  be  con- 
tinned  In  office  until  tbe  first  Tuesday  of  No- 

1 4.  Sm  Countlea,  vol.  U,  Cent.  Dig.  {{  267,  297; 
Limitation  at  Actions,  vol.  83,  Cant.  Dig.  (  85L 


vember,  eighteen  hundred  and  ninety  six,  or 
nntU  their  successors  are  elected  and  qualified, 
at  an  election  to  be  held  on  the  said  first 
Tuesday  of  November,  eighteen  hundred  and 
ninety  six,  as  provided  by  the  laws  of  the  ter- 
ritory of  Oklahoma.  All  provisions  of  law- 
applicable  to  the  organization  and  government 
of  counties  In  Oklahoma  shall  forthwith  be 
applied  by  the  proper  officers  thereof  to  said 
Greer  county,  the  intention  being  to  provide 
without  delay,  the  same  organized  govern- 
ment for  said  Oreer  county  as  for  other  coun- 
ties of  Oklahoma.  All  public  buildings  and 
property  of  every  description  heretofore  be- 
longing to  Greer  county,  Texas,  or  used  la 
the  administration  of  public  business  thereof, 
is  hereby  declared  to  be  the  property  of  said 
Greer  county,  Oklahoma,  and  the  officers 
thereof  shall,  as  soon  as  appointed,  take  im- 
mediate charge  and  custody  thereof;  and  all 
school  property  in  said  county  shall  becom» 
the  property  of  the  respective  school  districts 
In  which  tbe  same  are  situated. 

"Sec.  2.  That  all  proceedings  and  actions  of 
every  kind  In  or  before  tbe  several  courts 
and  officers  of  Greer  county,  Texas,  shall  hav* 
the  same  force  and  effect  as  if  the  said  courts 
and  officers  of  Greer  county,  Texas,  had  been 
legally  authorized  courts  and  officers  of  the- 
United  States  or  of  the  territory  of  Okla- 
homa, and  the  courts  of  said  territory  having 
jurisdiction  of  similar  matters  shall  make  and 
issue  all  orders  and  writs  necessary  to  enforce- 
the  orders,  decrees,  and  final  judgments  of 
said  courts  and  officers  of  Texas. 

"Sec.  3.  That  all  suits  which  were  pending 
in  the  several  courts  of  said  Greer  county, 
Texas,  on  March  sixteenth,  eighteen  hundred 
and  ninety  six.  as  shown  by  the  dockets  there- 
of, shall  be  entered  upon  the  dockets  of  the 
courts  of  Oklahoma  having  jurisdiction  of  like 
cases,  and  tbe  same  shall  proceed  as  If  they 
had  been  brought  In  said  courts  of  Oklahoma. 
■Where  an  appeal  or  writ  of  error  has  been 
taken  from  a  judgment  in  any  civil  or  crim- 
inal case  rendered  by  any  of  said  courts  of 
Greer  county,  Texas,  to  any  other  court  of 
Texas,  the  judgment  of  such  appellate  court 
shall  be  binding  upon  all  parties  to  such  case, 
and  upon  tbe  filing  of  a  certified  copy  thereof. 
In  the  court  of  Oklahoma  having  jurisdiction 
of  like  cases,  it  shall  be  the  duty  of  such  court 
to  enter  the  same  upon  its  minutes  and  pro- 
ceed In  said  action  in  all  respects  as  though 
it  had  rendered  the  original  judgment  there- 
in. All  rights  In  tbe  cases  mentioned  in  this 
section  shall  be  determined  by  the  law  of  Tex- 
as applicable  to  the  act  or  transaction  in- 
volved, and  the  courts  shall  take  judicial  no- 
tice of  such  law  for  that  purpose.  When  any 
judgment  affirmed  by  any  such  appellate  court 
provides  for  imprisonment,  such  Imprisonment 
shall  be  In  such  place  as  the  proper  court  of 
Oklahoma  shall  designate. 

"Sec.  4.  That  all  records,  minutes  and  files 
of  any  of  the  courts  and  officers  mentioned  In 
section  2  of  this  act  shall  be  preserved  and 
kept  by  tbe  proper  courts  and  officers,  of  Okr> 


208 


70  PACIFIC  REPORTEai. 


(OkL 


lahoma,  and  they,  or  certified  copies  thereof, 
shall  be  competent  evidcuce.  All  written 
contracts,  conveyances,  mortgages,  liens,  or 
other  Instruments  which  have  been  hereto- 
fore filed  or  recorded  in  said  Greer  county 
In  conformity  with  the  laws  of  Texas,  shall 
be  held  and  considered  to  have  been  legally 
filed  or  recorded,  and  It  shall  not  be  nec- 
essary again  to  file  or  record  them.  And  all 
Interest,  right,  titles,  and  estates,  conveyed, 
limited,  encumbered,  or  In  any  wise  affect- 
ed by  any  contract.  Hen,  conveyance,  mort- 
gage or  other  instmment,  or  by  any  Judg- 
ment or  decree  of  any  court  of  Texas  of  com- 
petent Jurisdiction,  and  all  Judgments  of 
said  courts,  civil  and  criminal,  prior  In  date 
to  March  sixteenth,  eighteen  hundred  and 
ninety  six,  shall  have  the  same  force  and 
effect.  In  all  respects,  as  If  said  Ureer  county 
had  legally  formed  a  part  of  the  territory 
of  the  state  of  Texas  up  to  March  sixteenth, 
eighteen  hundred  and  ninety  six,  and  had 
upon  that  date  been  lawfully  ceded  by  Tex- 
as to  the  United  States  with  a  reservation 
and  ratification  of  all  existing  rights  and  lia- 
bilities according  to  the  laws  of  Texas. 

"Approved  May  4,  1896."    29  Stat.  113. 

This  action  was  brought  in  the  district 
court  of  Greer  county,  Okl.,  on  the  4th  day 
of  September,  1889,  by  the  defendant  in  er- 
ror, Clarke  &  Courts,  against  the  board  of 
county  commissioners  of  Greer  county,  Okl., 
to  recover  upon  12  warrants  Issued  by  Greer 
county,  Tex.,  during  the  years  1839  and  1892, 
Inclusive,  for  stationery  and  supplies  fup- 
nished  by  the  said  Clarke  &  Courts  to  Greer 
county,  Tex.,  and  the  venue  changed  by 
agreement  to  Oklahoma  county.  It  is  al- 
leged In  the  plaintiff's  petition,  and  Is  not 
disputed,  that  the  warrants  sued  upon  In 
this  action  Immediately  after  their  Issuance 
were  registered,  and  have  never  been  paid 
in  whole  or  in  part,  and  that  there  were  no 
funds  at  any  time  in  the  treasury  of  Greer 
county  to  pay  said  warrants,  and  that  no 
provision  was  ever  made  by  Greer  county, 
Tex.,  by  ylrtue  of  the  taxing  power  or  oth- 
erwise, to  provide  for  a  fund  to  pay  said  in- 
debtedness, or  any  portion  thereof.  And  It 
Is  further  alleged  and  undisputed  in  the  pe- 
tition that  said  warrants  were  presented  to 
the  treasurer  of  Greer  county,  Okl.,  for  pay- 
ment on  the  12th  day  of  June,  1888,  and  pay- 
ment by  said  treasurer  refused;  that  Greer 
county,  Okl.,  has  also  failed  and  refused  to 
make  any  provision  for  the  payment  of  said 
Indebtedness,  or  any  part  thereof.  To  the 
amended  petition  of  the  plaintiff  the  defend- 
ant, the  board  of  county  commissioners  of 
Greer  county,  Okl.,  interxrased  a  general  de- 
murrer, on  the  ground  that  said  petition 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  action  In  favor  of  the  plaintiff  and 
against  the  defendant  The  district  court 
overruled  the  demurrer,  and  thereupon  the 
cause  was  tried  on  the  following  agreed 
statement  of  facts: 

"Suit  Pending  In  the  District  Court  of  Greer 


County,  In  the  Territory  of  Oklahoma. 
Clarke  and  Courts  vs.  Board  of  County  Com- 
missioners of  Greer  County.  No.  240.  It  is 
agreed  by  counsel  for  plaintiff  and  defend- 
ant In  the  above  entitied  and  numbered  cause 
as  follows:  (1)  That  defendant  waives  at- 
taching and  filing  the  warrants  sued  on  with 
plaintiff's  petition,  or  copy  of  one  only,  with 
recitation  In  petition  as  to  character  of  the 
others,  covering  in  general  terms  descrip- 
tions ot  the  several  warrants  respectively. 
(2)  That  plaintiff  is  the  owner  and  holder  of 
the  warrants  sued  upon.  (3)  That  Greer 
county  was  created  by  the  act  of  tl)e  leglsla- 
ture  of  the  state  of  Texas,  comprising  the 
now  territory  of  defendant  county,  and  there- 
after, to  wit,  on  the  10th  day  of  July,  1886, 
waf  duly  organized  as  a  Texas  county,  and 
maintained  Its  organization  as  such  until  the 
Greer  County  Case  was  decided  by  the  su- 
preme court  of  the  United  States,  March  ItJ, 
1896.  (4)  That  during  its  existence  as  an 
organized  county  in  Texas  the  warrants  sued 
on  were  regnilarly  and  legally  Issued  by  or- 
der of  the  legally  constituted  authority  of 
said  county,  acting  under  the  laws  of  tli3 
state  of  Texas,  and  registered,  and  were  val- 
id legal  obligations  of  said  Greer  county, 
Texas,  at  the  date  of  their  Issuance^  except 
that  defendant  does  not  agree  that  interest 
provided  for  la  legal,  and  no  provision  was 
ever  made  by  Greer  county,  Texas,  for  the 
payment  of  same  by  tax  levy  ot  otherwise, 
and  payment  of  same  was  never  refused, 
and  no  provision  has  been  made  by  Greer 
county,  Oklahoma,  through  its  board  of  coun- 
ty commissioners  or  otherwise,  for  payment 
of  same  or  any  part  thereof.  (5)  This  agree- 
ment, exc^t  the  first  paragraph  tbereirf, 
which  relates  to  the  matter  of  pleading,  is  not 
to  be  considered  by  the  court  in  passing  upon 
the  demurrers  interposed  by  the  defendant, 
questions  of  law  to  be  first  dlqDossd  of. 
Browning  and  Madden,  and  Buncan  O. 
Smith,  Attorneys  for  Plaintiff.  J.  P.  Mat- 
thews, County  Attorney,  and  J.  A.  Powecs, 
Attorneys  for  Defendant" 

The  following  stipulation  was  also  entered 
into  between  the  parties,  and  submitted  to 
the  court  at  the  trial  of  said  cause:  "T«Ti- 
tory  of  Oklahoma,  County  of  Oklahoma — ss.: 
In  the  District  Court  of  Oklahoma  County. 
March  14th.  1901.  Clarice  and  Courts,  Plain- 
tiff, vs.  Greer  County,  Defendant  In  this 
cause  pleading  the  statutes  of  the  state  of 
Texas  by  both  plaintiff  and  defendant  or 
either  of  them  is  hereby  expressly  waived, 
and  it  is  agreed  that  the  court  take  Judicial 
knowledge  of  the  laws  of  the  state  of  Texas 
In  the  trial  and  disposition  of  this  cause  upon 
demurrer  and  upon  the  merits.  Duncan  O. 
Smith,  Attorney  for  Flahitiff.  Chas.  M. 
Thacker,  Co.  Atty.,  and  J.  A.  Powers,  Attor- 
neys for  Defendant" 

It  was  also  stipulated  and  agreed  between 
the  parties  in  open  court  that  Greer  county 
in  the  state  of  Texas  was  organized  under 

the  authority  of  said  state  ov^^^f^pt  the 
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10th  day  of  July,  1886,  vrhlle  the  state  of 
Texas  was  exercising  sovereignty  over  that 
territory  known  as  "Greer  County,"  and  con- 
tinued an  organized  county  under  the  sov- 
ereignty of  the  state  of  Texas  until  the  pas- 
sage of  tbe  act  of  congress  approved  May  4, 
ISUtt,  entitled  "An  act  to  estabUsIi  and  pro- 
vide for  the  government  of  Greer  county, 
Olclahoma,  and  for  otlier  purposes,"  since 
wbicb  time  the  territory  emtjraced  in  said 
Greer  county  in  the  state  of  Texas  has  l>een 
embraced  within  Greer  county  in  the  terri- 
tory of  Oldaboma,  which  is  and  has  been  an 
organized  county  government  under  the  au- 
thority of  tbe  laws  of  said  territory  since 
tbe  said  date.  And  tbe  said  cause  was  beard 
and  determined  upon  tbe  said  agreement 
Tbe  plaintiff  thereupon  Introduced  the  war- 
rants sued  upon  bi  this  action.  And  tbe  fol- 
lowing are  copies  of  two  of  said  warrants, 
which  show  tbe  form  of  tbe  warrant  in  each 
case: 

"No.  170.  Clerk's  Office,  Greer  County, 
Texas.  To  Treasurer  of  Greer  County:  Pay 
to  Clarke  and  Courts,  or  bearer,  tbe  sum  of 
one  btmdred  one  &  .35  dollars,  with  8%  In- 
terest from  date,  out  of  tbe  third-class  fund, 
(or  statlouery,  as  allowed  by  the  county  com- 
missioners at  the  March  11th  term,  1888. 
Henry  Watkins,  County  Clerk,  Greer  County, 
Texas,  by  J.  W.  Logan,  Deputy.  Mln.  Book 
1  Page  150.  $101.35."  Indorsed:  "Clarke 
and  Courts,  per  K.  W.  Shaw,  Sec"y.  No.  322. 
Third  Class.  Registered  this  20  day  of  Mar., 
1880.  M.  h.  Vanleer,  County  Treasurer. 
[Seal.]  Commissioners'  Court,  Greer  Cotmty, 
Texas." 

"No.  464.  The  State  of  Texas.  Tbe  treas- 
urer of  Gree:*  county  will  pay  to  Clarke  and 
Courts,  or  bearer,  tbe  sum  of  one  hundred 
and  thirty-nine  dollars  out  of  the  3rd  class 
fund,  being  tbe  amount  allowed  by  tbe  coun- 
ty commissioners'  court  of  said  county  at 
their  April  term,  1801,  for  stationery.  Wit- 
ness my  band  and  seal  of  said  court  at  office 
this  30  day  of  April,  1891.  J.  W.  Logan, 
Clerk. 

"$1S9.00.  This  warrant  bears  10%  inter- 
est from  date."  Indorsed:  "Clarke  &  Courts, 
per  R.  W.  Shaw,  Secy.  No.  789.  3rd  Class. 
Registered  tbe  SO  day  of  April,  1881.  S.  0. 
Vanleer,  County  Treasurer.  [Seal.]  Con>- 
mlssioners'  Court,  Greer  County,  Texas." 

Tbe  court  found  the  issues  in  favor  of  the 
plaintiff,  and  against  the  defendant,  Greer 
cotmty,  Okl.,  and  rendered  Judgment  in  tbe 
gam  of  $2,357.20,  together  with  Interest  from 
the  date  of  tbe  rendition  of  tbe  Judgment 
ofitil  paid,  and  costs  of  the  action.  Tbe  de- 
fendant thereupon  filed  a  motion  for  a  new 
trial,  alleging  tbe  following  grounds:  First, 
that  tbe  Judgment  is  unwarranted,  and  is 
&ot  sustained  by  tbe  agreed  statement  of 
facts  as  filed  In  this  case;  and,  second,  that 
the  lodgment  is  contrary  to  law.  Upon  con- 
■Ideratlon  by  .the  court  the  motion  for  a  new 
trial  was  overruled,  to  which  ruling  an  ex- 
ception was  reserved  by  the  defendant 
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l<'rom  tbe  refusal  to  grant  a  new  trial  and 
tbe  Judgment  of  the  court  the  defendant  la 
the  court  below,  plaintiff  in  error,  brings  tb* 
cause  here  for  review. 

J.  A.  Powers,  C.  M.  Tbacker,  John  W. 
Sbartel,  Frank  Wells,  M.  0.  Spitler,  and  J. 
R.  Keaton,  for  plaintiff  in  error.  Duncan  G. 
Smitb,  for  defendant  in  error. 

HAINER,  J.  (after  stating  the  facts).  Two 
questions  are  Involved  in  the  determination 
of  this  case,  namely:  (1)  Is  Greer  county, 
Okl.,  liable  for  tbe  valid  obligations  of  Greer 
county,  Tex.?  And  (2)  are  the  warrants 
sued  upon  in  this  action  barred  by  the  stat- 
ute of  limitations?  We  are  of  tbe  opinion 
that  the  first  question  must  be  answered  in 
the  affirmative,  and  the  second  in  tbe  nega- 
tive. In  Cullins  V.  Overton,  7  Okl.  470,  54 
Pac  702,  this  court  held  that  Greer  county, 
Tex.,  was  a  de  facto  municipal  government 
Mr.  Chief  Justice  Burford,  speaking  for  tbe 
court  in  this  case,  discussing  tbe  bistory  of 
tbe  organization  of  Greer  county,  Tex.,  and 
reviewing  tbe  authorities  as  to  Its  legal 
status,  said:  "Upon  the  principles  enunci- 
ated in  the  foregoing  authorities,  we  liave  no 
hesitancy  in  holding  that  from  tbe  time  Greer 
county  was  organized  as  a  cotmty  by  tbe 
state  of  Texas  up  to  tbe  16tb  day  of  March, 
189G,  there  was  a  de  facto  government  In 
Greer  county,  and  that  the  county  comrt  of 
Greer  county  was  a  de  facto  comrt  and  that 
all  Its  Judgments  and  proceedings  which 
were  had  and  done  according  to  the  laws  of 
tbe  state  of  Texas  are  valid  and  binding, 
and  should  be  recognized,  and  given  full 
faith  and  credit  During  that  period  the 
state  of  Texas,  a  de  Jure  government,  exer- 
cised tmdisturbed  sovereignty  and  Jurisdic- 
tion over  said  territory,  and  it  is  not  shown 
or  claimed  that  the  inhabitants  made  any  ob- 
jection thereto.  And  wMie  tliis  power  was 
exercised  without  right  it  constituted  a  de 
facto  government,  executive,  legislative,  and 
Judicial,  and  all  the  acts  of  its  officers  and 
courts  not  in  contravention  of  any  rights  un- 
der tbe  laws  and  constitution  of  the  United 
States  are  valid  and  binding."  In  Cameron's 
Ex'rs  V.  State,  67  S.  W.  348,  the  Texas  court 
of  civil  appeals  held  that  the  act  creating 
Greer  county,  Tex.,  was  unconstitutional  and 
void,  and  further  held  that  it  was  not  a  de 
facto  or  de  Jure  government  and  that  its 
officers.  In  presuming  to  act  for  said  county, 
were  not  de  facto  officers.  From  tbls  deci- 
sion an  appeal  was  taken  to  the  supreme 
court  of  Texas,  and  since  the  filing  of  briefs 
by  counsel  for  plaintiff  in  error  the  supreme 
court  of  Texas  reversed  tbe  decision  of  tbe 
court  of  appeals,  and  held  that  Greer  county, 
Tex.,  was  a  de  facto  municipal  cori)oration, 
and  its  otUcers  were  de  facto  oificers.  Cam- 
eron's Ex'rs  V.  State,  68  S.  W.  508.  Con- 
gress, by  the  act  of  May  4,  1866,  recognized 
Greer  county,  Tex.,  as  a  de  facto  govern- 
ment and  that  its  officers  were  de  facto  offi- 
igitized  by  VjOOy  Ic 
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cers;  and  It  expressly  provided  In  said  act 
that  all  public  buildings  and  property  of  ev- 
ery description  heretofore  belonging  to  Greer 
county,  Tex.,  or  used  In  tbe  administration 
of  public  business,  were  declared  to  be  the 
property  of  Greer  county,  Okl.,  and  that  all 
county  officers  shall  be  continued  in  office  un- 
til tbe  first  Tuesday  In  November,  1896,  or 
until  their  successors  are  elected  and  qual- 
ified at  an  election  to  be  held  on  the  first 
Tuesday  In  November,  1896,  as  provided  by 
the  laws  of  the  territory  of  Oklahoma;  and 
that  all  provisions  of  law  applicable  to  the 
organization  and  government  of  conntles  in 
Oklahoma  shall  forthwith  be  applied  by  the 
proper  officers  thereof  to  said  Greer  county, 
the  Intention  being  to  provide  without  delay 
the  same  organized  government  for  said 
Greer  county  as  for  oQi&e  counties  of  Okla- 
homa. Said  act  further  provided  that  all 
written  contracts,  conveyances,  mortgages, 
liens,  or  other  instruments  which  have  been 
heretofore  filed  or  recorded  in  said  Greer 
county  in  conformity  with  the  laws  of  the 
state  of  Texas  shall  be  held  and  considered 
to  have  been  legally  filed  or  recorded,  and  it 
shall  not  be  necessary  again  to  file  or  record 
them.  And  said  act  further  provided  that  all 
Interest,  right,  titles,  and  estates  conveyed, 
limited,  incumbered,  or  in  any  wise  affected 
by  any  contract  Hen,  conveyance,  mortgage, 
or  other  instrument,  or  by  any  judgment  or 
decree  of  any  court  of  Texas  of  competent 
jurisdiction,  and  all  judgments  of  said  courts, 
civil  and  criminal,  prior  in  date  to  March  16, 
1896,  shall  have  the  same  force  and  effect  In 
all  respects  as  if  said  Greer  county  had  le- 
gally fcH^ned  a  part  of  the  territory  of  the 
state  of  Texas  np  to  March  16,  1896,  and 
had  ni>on  that  date  been  lawfully  ceded  by 
Texas  to  the  United  States,  with  a  reserva- 
tion and  ratification  of  all  existing  rights  and 
liabilities  according  to  the  laws  of  Texas. 
It  will  thus  be  seen  that  said  act  transfers 
the  entire  government  of  Greer  county,  Tex., 
executive,  legislative,  and  judicial,  from  the 
state  of  Texas  to  Qner  county,  Okl.;  and  It 
expressly  provides  that  all  existing  rights 
and  liabilities  shall  be  transmitted  to  Greer 
county,  Okl.,  and  remain  in  full  force  and 
effect 

In  Comanche  Co.  v.  Lewis,  183  U.  S.  198, 
10  Sup.  Ct  286,  33  li.  Ed.  604,  the  supreme 
court  of  the  United  States  has  held  that  wlien 
a  legislature  has  full  power  to  create  corpo- 
rations, its  act  recognizing  as  valid  a  de 
facto  corporation,  whether  private  or  munici- 
pal, <%ierates  to  cure  all  defects  in  steps  lead- 
ing up  to  the  organization,  and  making  a  de 
jure  out  of  what  before  was  only  a  de  facto 
corporation.  It  follows,  therefore,  that  Greer 
county,  Tex.,  at  the  time  tbe  obligations  sued 
on  in  this  action  were  issued,  was  a  de  facto 
municipal  corporation,  and  that  its  officers 
were  de  facto  officers,  invested  with  full  pow- 
er and  authority  to  create  said  indebtedness. 
Being  a  de  facto  municipal  corporation.  Its 
officers  had  the  power  to  create  Indebtedness 


for  lawful  corporate  purposes,  and  it  had  the 
poww  and  authority  to  levy  and  collect  taxes 
to  pay  such  Indebteidness.  The  power  to  levy 
and  collect  taxes  to  pay  such  indebtedness  Is 
not  a  grant  of  power  to  the  municipality  as 
a  corporate  body,  but  It  is  a  necessary  and 
Indispensable  power  that  is  vested  in  the  In- 
habitants of  the  incoriwrated  territory.  Hence 
the  valid  obligations  created  by  the  municipality 
must  survive  the  dissolution  of  the  corporation, 
and  must  pass,  with  whatev»  public  prop- 
erty it  may  possess,  to  the  inhabitants  who 
continue  to  reside  under  the  new  corporation 
within  the  boundaries  of  tbe  municipal  area, 
and  in  behalf  of  the  inhabitants  of  which  the 
debt  was  originally  created.  The  decisions  of 
the  supreme  court  of  the  United  States  sus- 
tain this  general  doctrine.  In  Brongbton  v. 
City  of  Penaacola,  83  U.'  S.  266,  23  L.  Ed. 
896,  It  was  held  that  a  change  in  tbe  char- 
ter of  a  municipal  corporation,  in  whole  or 
part  by  an  amendment  of  Its  provisions,  or 
the  substitution  of  a  new  charter  in  place  of 
the  old  one,  embracing  substantially  the  same 
corporators  and  the  same  territory,  will  not 
be  deemed,  hi  the  absence-  of  express  legis- 
lative declaration  otherwise,  to  affect  the  iden- 
tity of  the  corporation,  or  to  relieve  it  from 
Its  previous  liabilities,  although  different  pow- 
ers are  possessed  under  the  amended  or  new 
charter,  and  different  officers  administer  its 
affairs.  The  opinion  of  the  supreme  court  of 
the  United  States  in  this  case  was  delivered 
by  Mr.  Justice  Field,  who,  in  the  course  of 
the  opinion,  said:  "The  ancient  doctrine  that 
upon  the  repeal  of  a  private  corporation  its 
debts  were  extinguished,  and  its  real  prop- 
erty reverted  to  its  grantors,  and  Its  per- 
sonal property  vested  In  the  state,  has  been 
so  far  modified  by  modem  adjudications  that 
a  court  of  equity  will  now  lay  hold  of  the 
property  of  a  dissolved  corporation,  and  ad- 
minister it  for  the  benefit  of  its  creditors  and 
stockholders.  The  obligation  of  contracts 
made  whilst  the  corporation  was  in  existence 
survives  its  dissolution,  and  the  contracts  may 
be  enforced  by  a  court  of  eqnlty,  ao  far  as 
to  subject  for  their  satisfaction,  any  property 
possessed  by  the  corx>oration  at  the  time.  In 
the  view  of  equity  Its  property  constitutes 
a  trust  fund,  pledged  to  the  payment  of  debts 
of  creditors  and  stockholders;  and  if  a  mu- 
nicipal corporation,  upon  the  surrender  or  ex- 
tinction In  other  ways,  of  its  charter,  is  pos- 
sessed of  any  property,  a  court  of  equity  will 
equally  take  possession  of  It  for  the  benefit 
of  the  creditors  of  the  corporation."  And  In 
conclusion  the  learned  justice  said:  "When, 
therefore,  a  new  form  Is  given  to  an  old  mu- 
nicipal corporation,  or  such  a  ccnporation  is 
reorganized  under  a  new  charter,  taking  in 
Its  new  organization  the  place  of  the  old 
one,  embracing  substantially  the  same  coriKira- 
tOTB  and  the  same  territory,  it  will  be  pre- 
sumed that  the  legislature  Intended  a  con- 
tinued existence  of  the  same  corporation,  al- 
though different  powers  are  possessed  under 
the  new  charter,  and  different  officers  admbi- 
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teter  ita  affairs;  and,  in  tbe  absence  of  ex- 
press provision  for  their  payment  otberwlse, 
it  will  also  be  presumed  in  soch  case  that 
the  legislature  Intended  that  the  liabilities  as 
well  as  the  rights  of  property  of  the  corpo- 
ration in  its  old  form  should  accompany  the 
corporation  in  Its  reorganization.  That  such 
was  the  intention  of  the  state  of  Florida  in 
the  present  case,  we  have  no  doubt.  To  sup- 
pose otherwise  would  be  to  Impute  to  ber  an 
Insensibility  to  the  claims  of  morality  and 
Justice,  which  nothing  in  her  history  .war- 
rants. The  principle  which  applies  to  tbe 
state  would  seem  to  be  applicable  to  cases  of 
this  kind.  ObllgatlonB  contracted  by  its 
agents  continue  against  the  state,  whatever 
changes  may  take  {dace  in  its  constitution  or 
goTemment  The  new  government,'  says 
Wbeaton,  'racceeds  to  the  fiscal  rights,  and 
Is  bonnd  to  fulfill  the  fiscal  obligations,  of  the 
former  government  It  has  liecome  entitled 
to  the  pul^c  domain  and  other  property  of 
the  state,  and  is  bound  to  pay  its  debts  pre- 
viously contracted.'  Wheat.  Int  Law,  30.  So 
a  change  in  the  charter  of  a  municipal  cor- 
poration, in  whole  or  part,  by  amendment  of 
Ita  provisions  or  tbe  substitution  of  a  new  char- 
ter in  place  of  the  old  one,  should  not  be 
deemed,  in  the  absence  of  express  legislative 
declaration  otherwise,  to  affect  the  identity  of 
tbe  corporation,  or  to  relieve  It  from  its  pre- 
vious liabilities."  In  Town  of  Mt  Pleasant 
V.  Beckwith,  100  U.  S.  514,  25  L.  Ed.  699, 
a  mTmlcipal  corporation  had  been  dissolved, 
and  its  territory  divided,  and  annexed  to  three 
adjacent  corporations.  Upon  this  state  of 
fitcta  tbe  court  bdd  that,  unless  the  legisla- 
ture otherwise  provided,  the  corporations  to 
which  the  territory  and  the  inhabitants  of  the 
divided  corporation  bad  been  transferred  were 
severally  liable  for  a  proportionate  share  of 
its  debts,  and  wwe  vested  with  its  power 
to  raise  revenue  wherewith  to  pay  them  by 
levying  taxes  upon  the  property  transferred 
to  the  persons  nesiding  therein.  Mr.  Jus- 
tice caifford,  in  discussing  this  subject,  said: 
"Mnnlclpal  debts  cannot  be  paid  by  an  act 
of  the  legislature  annnlling  the  charter  of 
tbe  mnnlcipallty,  and.  If  not,  then  the  cred- 
itors of  each  political  division  must  have 
some  remedy  after  the  annulment  takes  place. 
Without  officers,  or  the  power  of  electing  such 
agents,  a  monidpal  corporation,  if  It  can  be 
80  caned,  would  be  an  entity  very  difficult 
to  be  subjected  to  legal  process  or  to  l^al 
reHKWsIbiUty;  but  when  the  entity  itself  la 
extinguished,  and  the  Inhabitants  within  Its 
territory  and  other  property  are  transferred  to 
other  municipalities,  the  suggestion  that  cred- 
itors may  pursue  their  remedy  against  the 
original  contracting  party  Is  Httle  less  than 
mockery.  Public  property,  with  the  inhabi- 
tants and  their  estates,  and  the  power  of  taxa- 
tion, having  been  transferred  by  tbe  authority 
of  the  legislature  to  the  appellants,  the  prin- 
ciples of  equity  and  good  conscience  require 
that,  inasmuch  as  they  are  and  have  been  for 
nearly  twenty  years  in  the  enjoyment  of  tlM 


boiefits  resulting  from  the  annexation,  they 
shall,  in  due  proportions,  also  bear  the  bur- 
dens. City  of  New  Orleans  v.  Clark,  95  U. 
S.  &14,  24  L.  S:d.  521."  And  In  concluding 
the  opinion  he  declared  that:  "Pecuniary  bur- 
dens may  be  increased  or  dimlnlBhed  by  the 
change;  but,  in  the  absence  of  express  pro- 
Tlslons  regulating  the  subject,  it  will  be  pre- 
sumed In  every  case  that,  where  both  munici- 
palities are  continued,  that  the  outstanding 
liabilities  of  the  same  remain  unaffected  by 
such  legislation.  Unlike  that  tai  this  case,  tbe 
charter  of  the  old  town  was  vacated  and  an- 
nulled; from  which  it  follows  that  the  same 
principles  of  justice  require  that  the  appellant 
towns,  to  which  the-  territory,  property,  and 
Inhabitants  of  the  annulled  municipality  were 
annexed,  should  become  liable  for  Its  out- 
standing Indebtedness."  In  Fort  of  Mobile  v. 
Watson,  116  U.  S.  289,  6  Sup.  Ct.  398,  29 
L.  Ed.  820,  the  supreme  court  of  the  United 
States  held  that,  where  a  municipal  corpora- 
tion is  dissolved,  and  a  new  corporation  is 
created,  composed  of  substantially  the  same 
conununlty.  Including  substantially  the  same 
taxable  property,  within  reduced  territorial 
limits  organized  for  the  same  general  pur- 
poses, and  holding  by  transfer,  without  con- 
sideration, the  public  property  of  the  former, 
it  is  the  successor  of  the  old  corporation,  and 
is  liable  for  its  debts.  In  Comanche  Co.  v. 
Lewis  It  was  held  that  the  debts  of  a  county, 
contracted  during  a  valid  organization,  remain 
the  obligations  of  the  cotmty,  although  for  a 
time  the  organization  be  abandoned,  and  there 
be  no  officers  to  be  reached  by  the  process  of 
the  courts.  The  opinion  of  the'  coort  was  de- 
Hvered  by  Mr.  Justice  Brewer,  and  in  the 
course  of  tbe  opinion  he  uses  the  following 
clear  and  forcible  language:  "No  one  would 
for  a  moment  suppose  that  when  the  county 
lias  contracted  a  valid  obligation,  the  fact,  if 
it  could  be  made  to  appear,  that  all  its  tai- 
habltants  had  been  removed,  and  their  places 
supplied  by  others,  would  affect  that  obliga- 
tion. There  has  been  no  subdivision  of  the 
original  territory;  no  addition  to  or  subtrac- 
tion bom  It  Tbe.  only  change  has  been  in 
the  continuity  of  political  organization,  and 
that  neither  by  municipal  law  nor  the  law  of 
nations,  destroys  the  territorial  responsibility 
for  legal  obligations.  Even  a  change  in  form 
does  not  destroy  responsibility.  The  republic 
of  France  recognizes  as  valid  the  debts  of 
the  empire."  Applying  the  principles  announ- 
ced in  these  well-considered  cases  by  the  su- 
preme court  of  the  United  States,  which  this 
court  must  regard  as  final  and  authoritative, 
to  the  case  under  consideration,  it  follows  that 
Greer  county,  Okl.,  is  liable  for  the  valid  obli- 
gations of  Oreer  county,  Tex. 

This  brings  us  to  the  second  proposition, 
and  that  is,  were  the  warrants,  which  are 
the  subject  of  controversy,  valid  obligations 
of  Greer  county,  Tex.,  at  the  date  of  the 
approval  of  the  act  of  congress  of  May  4, 
1886,    when    the    property    was    transferred 
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ty,  Tex.,  to  the  de  Jure  coi-poratton  of  Oreer 
county,  Okl.  7  And  were  the  warrants  at 
that  time  barred  by  the  statute  <^  limita- 
tions under  the  laws  of  Texas?  The  war- 
rants baring  been  Issued  during  the  years 
1S89  to  1892,  Incluslre,  more  than  five  years 
elapsed  from  the  date  of  their  Issuance  un- 
til they  became  subject  to  the  laws  of  Ok- 
lahoma. These  warrants  were  Issued  on  a 
particular  fund.  They  were  drawn  on  what 
was  known  as  the  "third-class  fund"  under 
the  laws  of  the  state  of  Texas,  and  immedi- 
ately after  their  Issuance  they  were  regis- 
tered. It  appears  that  under  the  laws  of  the 
state  of  Texas,  when  a  warrant  is  issued, 
and  there  are  no  funds  in  the  treasury  to 
'Pay  it.  It  Is  then  registered,  and  after  such 
wai>rant  Is  registered  it  must  he  paid  In  the 
order  of  registration.  No  provision  was  ever 
made  by  Greer  county,  Tex.,  by  the  exercise 
of  Its  taxing  powers  or  otherwise,  to  pay 
the  warrants  which  are  the  subject  of  this 
controyersy.  In  our  opinion,  where  a  war- 
rant is  Issued  by  the  officers  of  a  municipal 
or  quasi  municipal  corporation,  and  the  cred- 
itor accepts  the  same  relying  on  the  ordinary 
modes  of  taxation  to  pay  said  obligation,  the 
corporation  cannot  be  heard  to  say,  upon  an 
action  to  enforce  the  payment  thereof,  that  It 
is  barred  by  the  statute  of  limitations,  with- 
out first  pleading  and  proving  that  It  has 
provided  a  fund  for  the  payment  of  such  In- 
debtedness. And  while  the  authorities  are 
not  entirely  harmonious  upon  this  question, 
we  think  that  the  trend  of  modem  decisions 
sustains  this  doctrin&  In  Lincoln  Co.  v. 
Lunlng,  133  U.  S.  529,  10  Sup.  Ct.  368,  33 
L.  Ed.  766,  Mr.  Justice  Brewer,  In  discussing 
this  question,  said:  "By  the  general  limita- 
tion law  of  the  state  some  of  the  coupons 
were  barred,  but  there  has  been  this  special 
legislation  in  reference  to  these  coupons. 
The  bonds  were  Issued  under  the  funding 
act  of  1873.  In  1877  the  county  was  delin^ 
quent  in  its  interest,  and  the  legislature 
passed  an  act  amendatory  to  the  act  of  1873. 
This  amendatory  act  provided  for  the  regis- 
tering of  overdue  coupons,  and  imposed  upon 
the  treasurer  the  duty  of  thereafter  paying 
the  coupons  as  money  came  into  his  posses- 
sion applicable  thereto,  in  the  order  of  their 
registration.  St  Mev.  1877,  p.  46.  The  cou- 
pons which  by  the  general  limitation  law 
would  have  been  barred  were  presented,  as 
they  fell  due,  to  the  treasurer  for  payment, 
and  payment  demanded  and  refused,  because 
the  Interest  fund  was  exhausted.  Thereup- 
on the  treasurer  registered  them  as  present- 
ed. In  accordance  with  the  act  of  1877,  and 
from  the  time  of  their  registration  to  the 
commencement  of  this  suit  there  was  no 
money  In  the  treasury  applicable  to  their 
payment.  This  act,  providing  for  registra- 
tion and  for  payment  In  a  particular  order, 
was  a  new  provision  for  the  payment  of  these 
bonds,  which  was  accepted  by  the  creditor, 
and  crcatsd  a  new  right  upon  which  he 
might  rely.    It  provided,  as  it  were,  a  spe- 


cial trust  fund,  to  which  the  coupon  holder 
might,  in  the  order  of  registration,  look  for 
payment,  and  for  payment  through  which  he 
might  safely  wait  It  amounted  to  a  prom- 
ise on  the  pert  of  the  county  to  pay  such 
coupons  as  were  registered,  in  the  order  of 
their  registration,  as  fast  as  money  came  in- 
to the  Interest  fund;  and  such  promise  was 
by  the  creditor  accepted;  and,  when  pay- 
ment is  provided  for  out  of  a  particular  fund 
to  be  created  by  the  act  of  the  debtor,  be 
cannot  plead  the  statute  of  limitations  until 
he  shows  that  that  fond  had  been  provided." 
We  think  this  is  a  clear  and  forcible  state- 
ment of  the  law.  In  King  Iron  Bridge  & 
Mfg.  Co.  V.  Otoe  Co.,  124  U.  S.  459,  8  Sup. 
Ct  582,  31  U  Ed.  514,  a  case  arose  in  the 
supreme  court  of  the  United  States  from  the 
state  of  Nebraska,  in  which  this  subject  was 
under  consideration  by  the  court  It  appear- 
ed that  suit  was  brought  to  recover  the 
amount  due  uxkiu  certain  warrants  of  a 
county.  The  petition  alleged,  among  other 
things,  that  the  warrants  had  been  presented 
to  the  county  treasurer,  and  payment  there- 
on demanded.  The  county  treasurer  Indorsed 
upon  the  warrant  "Not  paid  for  want  of 
funds."  Afterwards  the  warrants  were  duly 
registered  for  payment  The  answer  set  up 
as  a  defense  that  the  cause  of  action  did  not 
accrue  witliln  five  years  next  before  the  com- 
mencement of  the  suit  To  this  a  demurrer 
was  filed  upon  the  ground  that  the  answer 
did  not  state  facts  sufficiait  to  constitute  a 
defense,  and  "that  by  the  statutes  of  Ne- 
braska and  the  construction  given  thereun- 
der by  the  court  of  Nebraska  the  statute  does 
not  run  against  a  county  warrant"  This 
demurrer  was  overruled,  and  Judgment  ren- 
dered in  favor  of  the  connty.  The  case  was 
appealed  to  the  supreme  court  of  the  United 
States,  and  the  Judgment  of  the  lower  court 
was  reversed  on  the  ground  that  in  Nebras- 
ka the  statute  for  five  years  does  not  run 
against  a  connty  warrant,  and  that  the  cause 
of  actltm  upon  such  warrant  did  not  accrue 
when  the  payment  was  refused.  The  court 
further  held  that  in  an  action  to  recover  the 
amount  due  upon  warrants  an  answer  that 
the  cause  of  action  did  not  accrue  within 
five  years  next  before  the  commencement  of 
the  suit  did  not  state  facts  sufficient  to  con- 
stitute a  defense.  Chief  Justice  Walte  said; 
"According  to  the  rule  established  in  Brewer 
V.  Otoe  Co.,  1  Neb.  373,  the  cause  of  action 
did  not  accrue  when  the  payment  was  re- 
fused, 'but  only  when  the  money  for  its  pay- 
ment Is  collected,  or  time  sufficient  for  the 
collection  of  the  money  has  elapsed.'  We 
cannot  say,  as  a  matter  of  law,  that  this 
was  more  than  five  yean  before  the  com- 
mencement of  the  action."  In  Robertson  v. 
Blaine  Co.,  32  C.  C.  A.  612,  90  Fed.  63.  47 
L.  R.  A.  459,  it  was  held  that  a  county  can- 
not plead  limitation  to  an  action  against  It 
to  enforce  an  obligation  payable  from  a  par- 
ticular fund,  without  first  showing  that  It 
has  provided  such  fund,  In  this  case  the 
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rale  anDounced  by  Mr.  Justice  Brewer  In 
Lincoln  Co.  t.  Lunlng  was  approved  and 
followed.  Tbe  same  rule  bas  been  adopted 
by  the  supreme  court  of  Kansas  in  HubbeU  v. 
City  of  South  Hutchinson,  68  Pac.  52,  wbere 
it  was  beld  that  the  statute  of  Umitatlonfl 
win  not  start  to  run  in  favor  of  a  city  on  Ita 
outstanding  warrants  until  It  has  money  In 
Its  treasury  to  satisfy  sudi  obligations.  In 
the  course  of  the  opinion  the  court  said: 
"This  action  was  based  upon  certain  writ- 
ten obligations,  and,  in  the  absence  of  the 
bttervenlng  circumstances,  would  become 
barred  within  five  years  from  the  date  of 
their  issuance.  It  Is  the  settled  law  of  this 
state,  however,  that  the  statute  of  limita- 
tions does  not  run  in  favor  of  a  municipal 
or  <[nasl  municipal  corporatlcm  upon  Its  out- 
standing obligations  until  the  corporation  baa 
provided  a  fund  with  which  payment  there- 
of may  be  made."  We  concur  In  the  views 
announced  in  these  decisions.  It  follows, 
therefore,  that  the  warrants  sued  upon  In 
this  action  were  not  barred  by  the  statute 
of  limitations  under  the  laws  of  the  state  of 
Texas,  and  that  they  were  valid  and  sub- 
sisting obligations  at  the  time  Greer  county, 
Tex.,  was  transferred  to  Greer  county,  Okl. 
This  brings  us  to  the  last  proposition,  and 
that  is,  is  the  action  barred  by  the  statute 
of  limitations  under  the  laws  of  Oklahoma? 
It  Is  strenuously  contended  by  learned  coun- 
sel for  plaintitF  In  error  that,  If  the  obliga- 
tions of  Greer  county,  Tex.,  are  valid,  and 
binding  upon  Greer  county,  Okl.,  such  lia- 
bility would  not  arise  unless  the  law  Implies 
a  contract  that  the  new  corporation  shall  pay 
the  debts  of  the  old,  or  unless  such  obliga- 
tion was  Imposed  by  the  statute;  In  other 
words,  that  the  obligation  Imposed  arises  ei- 
ther by  clear  Implication  of  law,  or  is  im- 
IH>sed  by  legislative  enactment  And  in  sup- 
port of  this  contention  by  counsel  for  plain- 
tiff In  error  the  case  of  Robertson  v.  Blaine 
Co.,  82  a  C.  A.  512,  90  Fed.  63,  47  L.  B.  A. 
459.  is  relied  upon.  Upon  examination  It 
would  seem  that  the  reasons  announced  by 
the  learned  Judge  In  this  case  sustains  the 
contention  of  plaintiff  In  error.  We  have 
carefully  examined  this  decision,  and  con- 
cur In  the  conclusions  and  Judgment  of  the 
court,  but  not  with  the  reasons  therein  stat- 
ed. In  that  case  the  legislature  of  Idaho 
abolished  Alturus  and  Logan  counties,  and 
created  from  the  same  territory  Blaine  coun- 
ty, and  provided  that  all  vaUd  and  legal  In- 
debtedness of  Alturus  and  Logan  counties 
shall  be  assumed  and  paid  by  the  county  of 
Blaine,  and  that  all  rights  of  action  now  ex- 
isting In  favor  of  or  against  said  Alturus  and 
Ix>gan  counties  may  be  maintained  in  favor 
of  or  against  Blaine  county.  Blaine  county 
was  sued  upon  bonds  Issued  by  Alturus  coun- 
ty. The  court  beld  that  no  action  could  be 
maintained  against  Blaine  county  upon  the 
bonds  Issued  by  Altnrus  county  except  by 
virtue  of  the  statute  creating  the  new  coun- 
ty, and,  therefore,  that  the  liability  was  one 


created  by  statute,  within  the  meaning  of 
the  statute  of  limitations.  This,  In  our  opin- 
ion, is  not  a  correct  statement  of  the  law, 
and  is  In  direct  conflict  with  the  decisions  of 
the  supreme  court  of  the  ITnlted  States, 
Manifestly,  the  act  creating  Blaine  county 
out  of  the  same  territory  which  formerly 
composed  Alturus  and  Logan  counties  did 
not  create  a  new  obligation,  but  only  recog- 
nlzed  the  validity  of  the  Indebtednesa  of  the 
old  corporations,  and  expressly  provided  that 
Blaine  county  shall  assume  and  pay  said  in- 
debtedness. It  simply  placed  the  new  cor- 
poration In  the  shoes  of  the  old.  Blaine 
county  took  the  place  of  Alturus  and  Logan 
counties.  It  received  all  the  property  and  all 
the  benefits  resulting  therefrom,  and  was, 
therefore,  legally  and  morally  bound  to  as- 
sume and  pay  all  of  its  Just  and  valid  ol>- 
llgatlons.  The  new  corporation  of  Blaine 
connt}-  was  Included  within  the  same  terri- 
tory, inhabited  by  the  same  people,  and  pos- 
sessed all  the  property  of  the  old  corpora- 
tion; and  the  only  difference  between  the  old 
corporations  and  the  new  Is  that  the  bound- 
aries of  the  two  old  corporations  were  In- 
cluded In  the  new,  and  the  names  of  the 
old  counties  changed  to  Blaine.  Certainly, 
the  change  in  the  name  of  a  payor  cannot 
change  or  affect  the  liability  of  a  corjiora- 
tlon,  any  more  than  the  change  of  the  name 
of  an  individual  by  legislative  enactment 
could  affect  his  valid  obligations.  The  su- 
preme court  of  the  United  States  had  this 
same  question  nniet  consideration  In  Sbap- 
lelgh  V.  City  of  San  Angelo,  167  U.  &  647, 
17  Sup.  Ct  9S7,  42  L.  Ed.  310,  and  It  was 
there  declared  that:  "When  we  hold  that 
the  new  corporation,  under  the  facts  dis- 
closed by  this  record.  Is  subject  to  the  ob- 
ligations of  the  preceding  corporation,  we 
mean  subject  to  them  as  existing  legal  ob- 
ligations in  manner  and  form  as  they  would 
have  been  enforceable  had  there  been  no 
change  of  organization."  Applying  this  rule 
to  the  case  at  bar,  It  follows  that  Greer 
county,  Okl.,  Is  liable  for  the  valid  obliga- 
tions of  Greer  county,  Tex.,  In  manner  and 
form  as  they  would  have  been  enforceable 
bad  there  been  no  change  of  organization. 
When  a  corporation  Is  dissolved  or  becomes  de- 
funct, and  a  new  corporation  Is  created,  com- 
posed of  exactly  the  same  territory  and  the 
same  people,  and  the  same  taxable  property, 
and  organized  for  the  same  general  purposes, 
and  holds  by  transfer,  without  consideration, 
the  public  property  of  the  former.  It  is  to  all 
intents  and  purposes  the  legal  successor  of 
the  old  corporation,  and  is  liable  for  its  Just 
debts  and  obligations.  This  court  will  pre- 
sume that  when  congress  established  Greer 
county,  Okl.,  and  transferred  to  It  all  th» 
public  property  of  Greer  county,  Tex.,  with- 
out any  consideration  whatever,  and  provid- 
ed for  the  ratification  of  all  existing  rights- 
and  liabilities.  It  intended  that  the  llabUltie» 
as  well  as  the  rights  of  pn^erty  of  Greer 
county,  Tex.,  which  thereby  ceased  to  exist,. 
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shall  accompany  the  teirltm^  and  property 
Into  the  new  Jurisdiction  which  was  thec^y 
created;  and  we  have  no  donbt  that  sncb 
was  the  manifest  ioteutlon  of  congrem. 
Certainly  congress  did  not  intend  that  Oreer 
county,  Oltl..  should  receive  all  the  benefit! 
that  accrued  to  it  from  the  transfer  of  the 
pri^>erty  from  Greer  county,  Tez^  and  not 
bear  the  burdens  that  were  incident  to  sacta 
transfer.  It  follows  that  this  action  was 
rightfully  brought  upon  the  warrants  In 
manner  and  form  as  Issued  by  Greer  county, 
Tex.,  and  that  they  were  not  barred  either 
by  the  statute  of  limitations  of  the  state  of 
Texas  or  of  Oklahoma. 

The  Judgment  of  the  district  court  of  Ok- 
lahoma county,  Okl.,  was  right,  and  it  is 
therefore  affirmed.  All  the  justices  concur- 
ring, except  BURWELIi,  J.,  who  tried  the 
cause  below,  not  sitting,  and  BEAUCHAMP, 
J.,  absent. 


SWOETFIGUEE  y.   WHITE  et  aL    (S.  F. 

2,55T.) 
(Supreme  Court  of  California.    Sept  23,  1902.) 

APPBAI.-FILINO    OP    POINTS    AND    AUTHORI- 
TIES-MOTION TO  DISMISS. 

1.  Under  Sup.  Ct.  Rule"  5  (64  Pac.  viil), 
providing  that,  If  appellant's  points  and  au- 
thorities be  not  filed  in  time^  appeal  may  be 
dismissed,  oo  motion,  on  notice  given,  but  if, 
though  not  filed  in  time,  they  be  on  file  vrheu 
such  notice  is  given,  ttiat  shall  be  sufficient 
ansn-er  to  the  motion,  filing  of  the  points  and 
authorities  after  an  abortive  motion  to  dismiss, 
but  before  a  proper  motion,  defeats  tlie  mo- 
tion. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
C.  B.  Hebbard,  Judge. 

Action  by  Esther  E.  Swortflguer  against 
Charles  G.  White  and  others.  Judgment  for 
defendants,  and  plainttCT  appeals.  Defend- 
ant Hansen  moves  to  dismiss  appeal.  Mo- 
tion denied. 

Pringle  &  Prlngle,  for  appellant.  W.  H. 
Barrows  and  Wm.  H.  Jordan,  for  respond- 
ents. 

HARRISON,  J.  Motion  to  dismiss  the  ap- 
peal. The  respondent  Edward  H.  Hansen 
h.ns  moved  to  dismiss  the  appeal  herein  up- 
on the  ground  that  the  appellant  has  not 
filed  a  transcript  within  the  time  provided 
by  the  rules  of  this  court,  and  upon  the  fur- 
ther ground  that  no  properly  authenticated 
transcript  has  been  served  upon  him.  With- 
in 40  days  after  the  appeal  was  taken,  a 
transcript  was  filed  In  this  court,  containing 
an  admission  of  service  by  the  attorney  for 
one  of  the  respondents,  and  a  stipulation  as 
to  Its  correctness,  signed  by  said  attorney 
and  the  attorneys  for  the  appellant  It  ap- 
pears from  an  affidavit  of  the  managing 
clerk  of  the  attorney  for  the  moving  party 
that  a  copy  of  this  transcript  was  served 
upon  the  attorney  for  Hansen,  and  the  real 
ground  of  the  present  motion  Is  that  this 


transcript  la  not  authenticated  by  the  ccr- 
tlflcftte  of  the  county  clerk,  or  on  behalf  of 
said  respondent,  and  that  no  transcript  so 
authenticated  has  been  swve4  upon  him. 
At  the  hearing  of  the  motion  the  appellant 
presented  another  copy  of  the  transcript, 
properly  authenticated  by  the  c«'tiflcate  of 
the  county  clerk,  and  asked  leave  to  file  the 
same.  The  objection  of  the  respondent  up- 
on the  ground  that  the  transcript  was  not 
properly  authenticated  Is  therefore  obviated. 
Warren  v.  Hopkins,  110  Cal.  506,  42  Pac.  »86. 
The  objection  that  the  copy  which  was  serv- 
ed upon  the  attorney  for  Hansen  did  not 
contain  a  copy  of  this  authentication  Is  with- 
out merit. 

Another  grotmd  presented  In  the  notice 
of  motion  was  that  the  appelant  had  not 
filed  her  points  and  authorities  within  the 
time  ];««scribed  by  the  rule.  A  similar  mo- 
tion to  the  present  was  previously  made, 
but  proved  abortive,  by  reason  of  not  des- 
ignating the  day  on  which  the  motion  would 
be  heard,  and,  upon  ascertaining  that  fact, 
the  respondent  gave  notice  of  the  present 
motlcm.  In  the  Int^m  the  appellant  filed 
her  points  and  authorities,  which,  under  rule 
5  (64  Paa  vUi),  la  an  answer  to  this  part  of 
the  motion. 

The  clerk  is  directed  to  file  the  authenti- 
cated copy  of  the  transcript  presented  by  the 
appellant  at  the  hearing  of  this  motion,  and 
the  motion  to  dismiss  the  appeal  Is  denied. 


We     concor: 
DYKB,  J. 


OAROnTTB,      J.;      VAN 


In  i«  PIOHOIB'S  ESTATE.  (8.  F.  2,877.) 
(Supreme  Court  of  California.  Sept  22,  1902.) 
APPBAL-RBGORD— IMPBACHMBMT. 
1.  A  transcript  on  appeal,  which  the  parties 
have  stipulated  to  be  correct,  and  wliich  con- 
tains a  recital  that  the  probate  court  made  and 
entered  the  order  appealed  from  on  a  certain 
date  (prior  to  the  date  of  the  notice  of  appeal), 
even  if  not  conclusive,  cannot  be  impeached  by 
a  notation  made  by  the  copyist  or  by  tlie  clerk 
himself,  on  the  margin  of  tlie  minute  book, 
where  the  order  was  entered  that  it  was  com- 
menced to  be  recorded  ou  a  certain  named  date, 
which  is  subsequent  to  the  date  of  the  notice 
of   appeal. 

In  banc.  Appeal  from  superior  court,  city 
and  coimty  of  San  Francisco;  J.  V.  CoITey, 
Judge. 

Proceeding  to  settle  the  estate  of  Henry 
Plcboto,  deceased.  Appeal  from  the  order  of 
diatribntlon.  Motion  to  dismiss  the  appeal  de- 
nied. 

Wright  &  Lukens,  for  appellant  Smith  & 
Pringle  and  Undley  &  Eickhoff  (Chariea  W. 
Slack,  of  counsel),  for  respondents. 

McFARLAND,  J.  Motion  of  respondents  to 
dismiss  an  appeal  from  an  order  distributing 
the  estate  of  the  decedent  The  ground  of 
the  motion  is  that  the  notice  of  appeal  was 
filed  and  served  bef  <»e  thei  ^tnr  of  the  or>> 
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der,  and  was,  tboefore,  premature.  The  no- 
tice of  appeal  la  dated  June  6,  1001,  and  It 
waa  glren  on  the  tbeory  that  the  order  ap- 
pealed from  was  entered  May  20,  1901,  tlte 
day  on  which  it  was  aigned  and  filed.  Re- 
gpondentB  contend  that  it  waa  not  entered  un- 
til June  14,  1901,  which  was,  of  course,  a  few 
days  anbaequent  to  the  notice  of  appeal.  The 
tranacrlpt  on  appeal  contains  a  bill  of  excep- 
tions setting  forth  quite  fully  the  proceed- 
ings had  on  the  petition  for  distribution,  and, 
among  other  things.  It  is  stated  therein  posi- 
tively that  "afterwards,  to  wit,  on  the  20th 
day  of  May,  1901,  the  court  made,  entered,  and 
filed  an  order  dtetrlbnting  and  assigning  the 
residue  of  the  estate  of  the  said  Henry  Pichoir, 
which  order  was  in  words  and  figures  follow- 
ing." The  Judge  of  the  court  below  being 
absent  from  the  state  at  the  time,  respondents 
and  appellant  stipulated  In  writing  that  "the 
bm  of  exceptions  shall  be  deemed  and  taken 
for  an  purposes  to  be  settled,  allowed,  and  ai>- 
proTed  as  of  this  date,  with  lilce  force  and 
eCTect  as  If  settled,  approved,  and  certified  by 
said  Judge."  Counsel  for  respondents  also,  on 
July  22,  1801,  signed  the  following  stlpula- 
tiim  to  the  transcript:  "It  is  hereby  expressly 
stipulated  and  agreied  that  the  foregoing  print- 
ed pages  contain  full,  true,  and  correct  copies 
of  the  bill  of  exceptions,  the  order  distribut- 
ing and  assigning  the  residue  of  the  estate, 
the  order  appealed  from,  the  notice  of  appeal, 
and  of  an  papers  used  on  the  hearing  in  thn 
court  below;  that  the  same  constitute  a  fuU, 
true,  and  correct  transcript  on  appeal  in  this 
case;  that  the  said  transcript  shaU  be  and 
constitnte  the  record  on  appeal  to  the  supreme 
court  of  the  state  of  California  ftom  the  said 
order;  and  that  aU  proceedings  were  duly  tak- 
en, aad  an  notices  were  glyen  in  due  time, 
and  a  good  and  sufficient  undertaking  on  ap- 
peal was  glTen  as  required  by  law."  The 
transcript  was  filed  here  on  August  6,  1901, 
and  it  constitutes  tbe(  record  In  this  court  A 
former  motion  to  dismiss  the  appeal  was  made 
on  tlie  same  ground  as  that  upcm  which  the 
present  motion  la  based,  and. on  the  former 
motion  respondents  offered  a  certificate  of  the 
derk  of  the  court  below,  and  an  affidaTit  of 
one  of  hia  deputies,  to  the  eflTect  that  the  or- 
der appealed  from  was  not  entered  b^ore 
June  14,  1901.  Appellant  objected  to  such  ev- 
idence as  not  admissible  to  contradict  the  tran- 
script, and  the  objection  .was  sustained,  and 
the  motion  d«iled  "without  prejudice."  Aft- 
erwards respondents  moved  the  court  below 
to  amend  the  biU  of  exceptions  so  as  to  make 
the  same  show  that  the  order  appealed  from 
was  not  entered  at  length  until  June  14,  1901, 
but  the  court  refused  to  make  the  amendment 
The  point  reUed  on  by  reepondenta  seems 
to  have  been  definitely  dedded  against  their 
contention  by  the  decision  of  this  court  in 
Eamleh  v.  Biamer,  71  CaL  155,  11  Pac  888, 
the  point  th««  decided  being  the  identical 
one  involved  bet«.  In  that  case  the  court 
say:  "Objection  is  made  by  respondents  that 
the  Judgment  was  not  entered  In  the  cause 


unto  after  this  appeal  was  taken,  and  a  cer- 
tificate of  the  clerk  of  the  superior  court  in 
support  of  the  position  filed,  showing  that 
Judgment  was  entered  'on  October  6,  1885,  or 
within  a  few  days  after  said  date,'  etc.  The 
record  before  us  shows  on  its  face  that  the 
Judgment  was  entered  Septembe*  7,  1885,  and 
counsel  for  respondents,  having  stipulated  that 
the  transcript  Is  correct,  cannot  be  heard  to 
Impeach  it  by  showing  the  entry  of  Judgment 
at  another  and  later  date."  Counsel  for  re- 
spondents contend,  however,  notwithstanding 
tliat  decision,  that  the  question  whether  or  not 
an  appeal  was  taken  within  the  proper  time 
goes  to  the  Jurisdiction  of  this  court,  and  can- 
not be  evaded  by  a  stipulation  of  the  parties. 
No  doubt  Jurisdiction  cannot  be  given  this 
court  by  the  waiver  of  a  party  of  the  absence 
of  a  fact  necessary  to  Jurisdiction;  but  In  the 
case  at  bar  the  question  is  as  to  the  fact  it- 
self, and  the  proper  evidence  of  It  and  not 
as  to  Its  waiver.  The  Code  does  not  seem  to 
provide  anywhere  for  an  authentic  record  of 
the  date  of  the  entry  of  the  Judgment  or  or- 
der appealed  from,  and  therefore  It  seems  en- 
tirely proper  for  such  date,  when  material, 
to  be  made  part  of  the  record  by  a  blU  of  ex- 
ceptions. If,  however,  it  could  be  held  that, 
notwithstanding  the  statement  In  the  tran- 
script solemnly  stipulated  to  be  true  by  the 
parties  as  to  the  date  of  the  order,  other  evi- 
dence can  be  considered  for  the  purpose  of 
disproving  the  record  on  that  point,  still  no 
such  other  evidence  sufficient  for  that  purpose 
has  been  presented.  The  evidence  relied  on 
is  a  memorandum  on  the  margin  of  the  page 
of  the  minute  book  where  the  entry  of  the 
order  appealed  from  commences,  made  by  a 
copyist  In  the  employ  of  the  clerk,  who  tes- 
tified that  he  had  no  recollection  of  the  mat- 
ter, but  that  it  was  his  custom  to  make  such 
a  memorandum  when  be  commenced  to  make 
such  an  entry.  This  marginal  memorandum 
Is  as  follows:  "Recorded  June  14,  1901." 
There  Is  no  statutory  provision  to  which  our 
attention  has  been  caUed  providing  for  such 
a  marginal  memorandum,  or  making  It  In  any 
way  a  Judicial  record.  There  are  provisions 
that  certain  probate  orders  sbaU  be  "recorded" 
in  the  office  of  the  county  recorder,  but  there 
are  none  alx>ut  a  copyist  of  a  county  clerk, 
or  the  clerk  himself,  noting  on  the  margin  of 
the  minute  book  where  a  probate  order  is 
"entered"  tliat  It  was  commenced  to  be  "re- 
corded" at  a  named  date.  This  memorandum, 
therefore,  alfords  no  evidence  to  disprove  the 
transcript  on  appeal  on  the  subject  even  on 
the  theory,  contrary  to  Hamlsh  v.  Bramer, 
that  the  transcript  is  not  conclusive.  This 
view  makes  It  unnecessary  to  consider  the  evi- 
dence Introduced  by  appellant  of  an  entry 
by  the  clerk  of  the  court  below  in  the  register 
of  actions  that  the  order  appealed  from  bnd 
been  entered  on  May  20,  1001.  We  think  that 
the  statement  In  the  transcript  that  on  May 
20,  1901,  the  court  "made,  entered,  and  filed" 
the  order  In  question  means  that  it  was  en- 
tered in  the  manner  provided  by  law.  ^^eawl^ 
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have  been  bo  understood  by  this  court  when 
tbe  former  motion  to  dismiss  -was  denied. 
Under  tbe. above  views  we  need  not  consider 
appellant's  contention  that  respondents  should 
be  held  to  be  estopped  by  their  conduct  from 
seeking  to  dismiss  the  appeal  after  the  time 
for  tailing  another  appeal  had  passed. 
Tbe  motion  to  dismiss  the  appeal  is  denied. 

We  concur:    VAN  DYKE.  J.;  GAROUTTBt 
J.;  HENSHAW,  J.;  HARRISON,  J. 


JARMAN  V.  REA.    (S.  F.  2,064.) 
(Supreme  Court  of  California.    Sept.  18,  1902.) 

8LANDBB— SPECIAL,    DAHAOES—BVIDBNCB— IN- 
STRUCTION—ARGUMENT. 

1.  Where  words  spoken,  in  connectiou  with 
the  inducement,  impute  to  one  the  acceptance 
of  a  bribe  while  in  office,  though  spoken  after 
expiration  of  his  term,  special  damages  need 
not  be  alleged  or  proved. 

2.  Where  demurrer  is  sustained  to  one  of  the 
counts  of  a  complaint  after  the  introduction  of 
evidence,  some  of  which  is  relevant  to  tbe  re- 
maining count,  a  motion  to  strike  out  evidence 
should  specify  that  not  relevant  thereto. 

3.  ^Vhere,  m  an  action  of  slander,  tbe  per- 
sons to  whom  the  words  were  spoken  are  shown 
to  have  known  the  facts  constituting  the  in- 
ducement, though  learning  them  through  news- 
papers, they  may  testify  wliat  they  understood 
the  words  spoken  to  mean. 

4.  An  instruction  that  plaintiffs  claim  is  that 
certain  persons  were  acquainted  with  certain 
facts  is  not  an  invasion  of  the  province  of  the 
jury,  as  stating  that  the  persons  were  ac- 
quainted with  the  facts. 

6.  Defendant's  counsel  is  not  entitled  to  infer 
in  his  argument  to  the  jury  that  plaintifF  started 
a  newspaper  controversy  with  defendant,  the 
alleged  original  article  not  being  in  evidence, 
but  a  second  article,  an  interview  with  defend- 
ant, in  which  the  reporter  is  made  to  ask  de- 
fendant if  the  statement  in  a  paper,  purporting 
to  have  been  made  by  plaintiff  in  reference  to  a 
conversation  with  defendant,  was  true. 

6.  Because  one  is  a  candidate  for  office,  a 
statement  imputing  a  crime  to  bim,  made  by 
one  elector  to  another,  is  not  a  privileged  com- 
munication. 

7.  A  statement  charging  a  city  councilman 
with  receiving  a  bribe  in  a  purcliase  by  a 
city  is  no  less  libelous  because  tbe  purchase, 
recommended  by  the  council,  was  not  consum- 
mated by  tbe  mayor  till  after  expiration  of  the 
councilman's   term. 
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PER  CURIAM.  Action  for  slander.  The 
second  amended  complaint,  as  afterwards 
amended,  set  forth  two  alleged  causes  of  ac- 
tion. In  the  first  of  these  It  is  alleged: 
That  plaintiff  was  duly  elected,  in  the  year 
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1805,  a  member  of  the  common  council  of 
the  city  of  San  Jos6,  ana  continued  in  said 
office  for  a  period  of  two  years.  That  while 
plaintiff  was  councilman  as  aforesaid,  to 
wit  on  February  8,  1887,  O.  S.  Kelley  Com- 
pany, the  owner  of  a  certain  steam  roller 
adapted  to  public  street  work,  proposed  to 
sell  the  same  to  said  city  for  93,9S0.  On  said 
day  said  proposal  was  by  said  conncll  refer- 
red to  the  street  committee,  of  which  philntiff 
was  then  chairman.  On  February  24.  1S87, 
said  committee,  pursuant  to  said  resolution, 
made  report  to  the  council,  signed  by  plain- 
tiff as  chairman,  recommending  the  accept- 
ance of  said  proposal.  Tbe  report  was,  by 
resolution,  duly  adopted  February  24,  1807, 
and  by  the  same  resolution  the  mayor  of 
said  city  was  authorized  to  enter  into  a'con- 
tract  on  behalf  of  said  city  with  said  com- 
pany for  tbe  purchase  of  said  steam  nriler 
upon  tbe  terms  of  said  proposal.  That  said 
resolatl(m  was  adopted  by  tbe  unanimous 
vote  of  the  council,  including  plaintlfl.  On 
March  2,  1807,  oald  mayor,  pursuant  to  said 
last-named  resolution,  did  enter  into  and  ex- 
ecute a  written  contract  with  said  company, 
whereby  said  company  sold  and  said  city 
bought  said  roller  in  accordance  with  said 
resolution.  That  plaintiff  was  at  no  time  a 
member  of  said  O.  S.  Kelley  Company,  and 
bad  no  interest  therein,  nor  in  said  roller, 
nor  In  the  money  to  be  paid  for  the  sale 
thereof  to  said  city.  That  at  no  time  did 
plaintiff,  or  any  councilman,  recelTe,  or  have 
tbe  right  to  receive,  from  any  person  or  per- 
sons, any  part  of  the  price  paid  or  to  be  paid 
for  the  purchase  of  said  roller,  or  to  receive, 
either  as  councilman  or  otherwise,  as  com- 
pensation, any  money  or  otiier  thing  on  ac- 
count of  such  purchase.  On  March  14,  1898, 
In  tbe  presence  of  one  Koenig  and  plaintiff 
and  other  worthy  citizens,  at  said  city,  said 
defendant  spoke,  published,  and  uttered  tbe 
words  following:  "Tbere  was  nine  hundred 
dollars  paid  on  tbe  purchase  of  that  steam 
roller  to  some  of  the  councilmen,  and  you 
got  four  hundred  of  it"  That  "said  words 
are  false,  malicious,  and  defamatory,  and 
were  spoken  of  and  concerning  plaintiff;  and 
said  words  meant,  and  said  defendant  Intend- 
ed them  to  be  understood,  and  they  were  un- 
derstood by  said  Koenig  and  said  other  per- 
sons in  whose  presence  they  were  spoken, 
to  mean  that  plaintiff,  whilst  a  member  of 
said  common  coimcil,  bad  receiyed  a  bribe 
of  fonr  hundred  dollars  with  intent  corrorit- 
ly  to  influence  nim,  as  such  member  of  said 
conncll,  in  bis  action  on  a  matter  pending 
before  said  council,  to  wit,  the  purchase  of 
said  steam  roller.  That  by  reason,  elc, 
plaintiff  had  been  damaged,  etc.  After  soiae 
testimony  in  the  case  had  beoi  taken,  Ihe 
court  reconsidered  its  action  in  tbe  mater 
of  ruling  on  defendant's  demurrer  to  lae 
amended  complaint  allowed  an  amendmint 
to  tbe  amended  complaint  sustained  tbe  ue- 
murrer  as  to  the  second  count,  and  overru.  ed 

It  as  to  the  first  canse  of  action;.^  ^e  amei  d- 
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ment  to  the  amended  complaint  related  to  the 
extrinsic  facts  concerning  the  purchase  of 
the  roller,  Immediately  preceding  the  -words 
spoken  as  shown  aDove.  The  second  cause 
of  action  need  not  be  set  out 

1.  Appellant's  first  point  is  that  the  words 
uttered  -were  not  actionable  per  se,  and  there- 
fore "there  must  be  In  the  complaint  an  aver- 
ment  of  special  damages,  ana  proof  thereof; 
and   there  is  no  averment,   and  no  proof." 
The    question  -was  presented  by  demurrer, 
and  also,  at  the  conclusion  of  plaintUI's  eri- 
dence.   by  motion  for  a  nonsuit.    Plaintiff's 
position   is  thus   stated:    "No   matter  how 
made,  if  the  words,  construed  in  the  light  of 
the  surrounding  facts.  Impute  to  the  plain- 
tiff  the  commission  of  a  crime,  and  it  Is 
averred  and  proved  that  such  was  the  sense 
in  -which  the  hearers  understood  them,  the 
offense  of  slander  Is  complete.    Injury  to  the 
charact^  of  the  plaintiff  is  presumed  as  mat- 
ter   of    law.    No   special   damage   need   be 
pleaded  or  proved."    Plaintiff  cites  Nidever 
V.  HaU,  67  CaL  79,  7  Pac.  136;  Kedrolivansky 
V.  Nlebaum,  70  Cal.  216,  11  Pac.  641;   Fro- 
licli  T.  McKieman,  84  Gal.  177,  24  Pac.  114 
(where  the  language  was  epoken  of  and  con- 
ceming  plaintiff  for  the  purpose  of  injuring 
him   in  his  office  as  secretary  of  a  certain 
corporation,  which  he  then  held).    The  court 
said:    "This  was  sufficient  to  make  the  lan- 
guase  actionable,  and  it  was  not  necessary 
to  allege  special  damages,"— citing  Civ.  Code, 
f  46.  and  Butler  v.  Howes,  7  Cal.  87.    The 
remaining  case  cited  by  plaintiff  is  Harris 
T.    Zanone,  93   Cal.  59,   28  Pac.  845.    The 
roles  of  pleading  and  evidence  in  slander 
cases  were  quite  fully  brought  out  In  this 
case.    The  technical  objections  urged  at  com- 
mon law  to  a  declaration  for  slander,  it  was 
aptly  said,  were  "often  made  the  means  by 
which  Justice  was  herself  smothered  in  her 
own  roI>es."    In  that  case  the  words  used 
-were  "she  Is  a  damned  thief,"  and  it  was  held 
that  the  words  were  libelous  in  themselves, 
and  are  presumed  to  have  been  understood 
by  the  hearers  to  be  libelous.    It  seems  to  be 
a  well-settled  rule,  both  in  England  and  in 
this  country,  that  words  imputing  a  want  of 
integrity  in  any  one  holding  an  office  of  con- 
fidence or  trust,  whether  an  office  of  profit 
or  not,  are  actionable  per  se.    The  rule  is 
found  in  Civ.  Code,  |  46,  subd.  3;  and  Odgers, 
Lib.  &  Sland.  p.  306.    In  such  cases  the  law 
will  presume  damage.    Id.    The  rule  has  also 
been  held  to  be,  where  one  is  defamed  In  his 
office  or  occupation,  that  the  plaintiff  must 
always  allege  in  the  pleading  that  he  was 
carrying  on  the  profession  or  trade,  or  hold- 
ing the  office,  at  the  time  the  words  were 
qwken.    Id.  pp.  65,  68,  note  "a,"  and  cases 
cited.    To  same  effect  are  Newell,    Defam. 
p.  175;   3  Lawson,  Rights,  Rem.  &  Prac.  M 
1248,   1251,  1269;    Starkle,  Sland.  &  L.  110. 
Mr.  Townshend  says:  "No  language  concern- 
ing one  In  any  special  character,  published 
after  he  has  ceased  to  occupy  that  character, 
can  be  actionable  as  concerning  him  in  such 


character.  One  of  tiie  essential  elements  of 
the  actionable  quality  of  language  concern- 
ing one  In  bis  occupation  or  office  is  the  fact 
that  the  person  whom  the  language  concerns 
Is  in  such  occupation  or  office."  Townsh. 
Sland.  &  L.  S  189.  The  question  was  con- 
sidered in  Forward  y.  Adams,  7  Wend.  206. 
A  controlling  fact  In  that  case  was  that  the 
offense  charged  was  not  indictable.  In  Pol- 
lard V.  Lyon,  91  b.  B.  225,  23  L.  Bd.  308. 
also  relied  on  by  appellant,  the  cases  on  the 
point  as  to .  the  necessity  for  alleging  special 
damages  were  fully  presented,  and  it  was 
held  that,  where  the  words  are  not  actionable 
In  themselves,  not  charging  an  indictable  of- 
fense, there  must  be  a  statement  of  the  spe- 
cial loss  or  injury,  or  the  declaration  is  bad, 
although  the  language  used  inputes  moral 
turpitude.  Mr.  Townshend  speaks  of  cases 
relating  to  persons  holding  office  or  employ- 
ment as  not  strictly  exceptions  to  the  rule, 
but  as  comprehended  In  a  different  class. 
He  says:  "On  examination  they  will.be  found 
to  range  themselves  under  the  division  relat- 
ing to  language  concerning  an  individual 
as  such;  and  the  true  ground  on  which  in 
such  cases  the  actions  were  sustained  was 
of  the  language  being  actionable  as  affecting 
the  individual  as  such,  -without  regard  to  his 
having  occupied  the  special  character  to 
which  the  language  refers.  Thus,  where  one 
had  been  a  senator,  and  after  bis  term  of 
office  had  ceased  It  was  published  of  him  in 
writing  that  be  had  been  guilty  of  corrupt 
conduct  in  his  office  of  senator,  the  action 
was  sustained;  and  so  where  one  had  been 
a  constable,  and  after  he  quitted  that  office 
it  was  said  of  him  that,  while  in  office,  he 
was  a  healer  of  felons;  or  of  one  that,  when 
in  office  as  a  Justice,  he  was  a  bribing  Jus- 
tice,"—citing  cases.  Assuming,  for  the  mo- 
ment, that  the  words  here,  together  -with  the 
extrinsic  facts,  constituted  the  charge  of  com- 
mitting bribery,— a  felony  by  our  statute, — 
we  cannot  doubt  that  the  action  would  lie. 
It  would  be  a  strange  condition  of  the  law 
that  would  tolerate  libel  and  slander  of  a 
citizen  who  had  ceased  to  hold  the  office  In 
which  he  was  falsely  accused  of  betraying 
his  trust  by  accepting  bribes.  It  would  be 
difficult  to  conceive  of  a  more  direct  means 
to  affect  injuriously  "the  individual  as  such, 
without  regard  to  his  having  occupied  the 
special  character  to  which  the  language  re- 
ferred." No  good  citizen  would  have  the 
temerity  to  accept  office,  if,  with  Impunity, 
he  could,  after  retiring,  be  charged  with  all 
the  crimes  in  the  calendar  while  in  office. 
Only  those  who  are  the  most  reckless  of  rep- 
utation and  abandoned  In  private  character, 
having  nothing  to  lose,  would  venture  to  so 
expose  themselves.  There  Is  a  wide  differ- 
ence between  Just,  or  even  unjust,  criticism 
of  the  manner  in  which  official  duty  is  dis- 
charged and  a  direct  chargfe  of  an  indictable 
offense  in  the  discharge  of  official  duty. 

It  remains  only  to  Inquire  whether  the  ex- 
planatory or  extrinsic  facts  alleged— or  what 
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Is  technically  termed  "Inducement"  or  "col- 
loquium"—had  the  effect  to  make  the  Vords 
uttered  actionable,  and  reUeTcd  the  plain- 
tiff from  alleging  and  proving  special  dam- 
ages. Appellant  claims  that  the  circum- 
stances alleged  were  intended  to  show  that 
plaintiff  had  been  guilty  of  bribery  in  office, 
but  that  they  fail  to  so  show,  and  therefore 
the  demurrer  should  have  been  sustained. 
It  is  not  required  that  the  facts  should  be 
set  forth  with  all  the  technicality  or  precision 
of  an  indictment,  if  the  crime  be  imputed  in 
the  ordinary  language  usually  employed  to 
denote  it  in  lay  conversation.  Odgers,  Lib. 
&  Sland.  p.  120.  Where  the  words  are  ac- 
tionable in  themselves,  there  is  no  occasion 
for  inducement  to  be  alleged;  but,  where  the 
words  are  not  actionable,  they  may  be  made 
60  by  the  inducement,  and  it  is  then  no  more 
necessary  to  allege  special  damages  than 
where  the  words  are  actionable  in  them- 
selves. So  long  as  they  are  made  actionable 
by  appropriate  pleading,  it  is  immaterial 
whether  this  cornea  about  through  the  words 
themselves  or  through  the  words  coupled 
with  the  inducement.  Words  not  actiona- 
ble in  themselves  may  be  made  so  by  a  col- 
loquium and  proper  averments.  Newell,  De- 
fam.  p.  603,  613,  citing  Stancel  v.  Pryor,  25 
Ga.  40.  It  is  the  office  of  the  Inducement  to 
narrate  the  extrinsic  circumstances  which, 
coupled  with  the  language  published,  affect 
its  construction,  and  render  it  actionable, 
where,  standing  alone,  and  not  thus  explain- 
ed, the  language  would  appear  either  not  to 
concern  the  plaintiff,  or,  if  concerning  him', 
not  to  aifect  him  injuriously.  Townsh. 
Sland.  &  L.  p.  5M,  and  notes.  In  view  of  the 
language  used  and  the  circumstances  al- 
leged, we  think  the  hearers  might  reasonably 
have  understood  the  words  to  impute  the 
crime  of  bribory  to  plaintiff,  and  that  de- 
fendant 80  Intended  them,  as  is  alleged  in 
the  complaint  There  is  nothing  in  Grand  v. 
Dreyfus,  122  CaL  68,  54  Pac.  889,  in  conflict 
with  this  view.  The  demurrer  was  there- 
fore properly  overruled. 

2.  As  the  pleadings  stood  when  the  par- 
ties went  to  trial,  the  court  held  that  the 
words  set  forth  in  the  first  count  did  not 
constitute  slander  p^r  se,  but  that  the  mat- 
ters set  out  in  the  second  count  did  con- 
stitute slander-  in  themselves.  It  was  after 
several  witnesses  had  given  their  testimony, 
and  documentary  evidence  had  been  admit- 
ted, that  plaintiff  had  leave,  to  anrend,  and, 
on  doing  so  by  alleging  the  facts  already 
pointed  out,  the  court  sustained  the  renew- 
ed demurrer  to  the  second  count,  and  over- 
ntled  it  as  to  the  first,  and  the  trial  pro- 
ceeded. Defendant's  second  point  is  that 
"all  the  testimony  which  had  been  given  in 
behalf  of  the  second  count  was  inadmissible, 
and  fell  by  virtue  of  the  court  sustaining 
the  demurrer  to  that  count,  and  was  certainly 
error."  No  motion  was  made  to  strike  out 
any  part  of  this  evidence  except  as  to  the 
witDow  TomofcioiL     While  the  evidence  was 


no  longer  relevant  to  the  count  to  which  it 
had  been  addressed,  it  was  relevant  as  show- 
ing malice,  and  went  to  the  question  of 
damages;  for  it  showed  a  repetition  of  the 
slander  contained  in  the  first  count,  and 
some  of  it  bore  upon  the  first  count  as  sub- 
sequently amended.  Defendant  should  have 
specified  what  part  of  th«  testimony  he 
deemed  no  longer  relevant,  and  thos  have 
grlven  plaintiff  an  opportunity  to  reeffo'  It, 
and  have  a  ruling  of  the  court.  Plaintiff 
had  a  right  to  such  of  the  evidence  as  was 
relevant  to  the  first  count,  for  the  amend- 
ment was  made  in  part  to  meet  the  evidence 
given  and  in  part  to  so  prepare  the  pleadings 
as  to  allow  some  of  plaintUTs  evidence  that 
had  been  excluded. 

8.  It  is  urged  that  the  conrt  erred  in  per- 
mitting the  witnesses  Landers  and  Koenig, 
who  heard  the  words,  to  testify  to  what  they 
understood  defendant  to  mean  by  the  lan- 
guage charged  to  have  been  used  by  htan; 
because  (1)  if  the  words  were  slanderous  in 
themsdves,  the  law  prohibits  proof  of  bow 
they  were  understood;  (2)  if  not  slanderous 
per  se,  then  without  an  averment  of  special 
damages,  or  proof  of  special  damages,  the 
testimony  was  Inadmissible;  (3)  becanse  the 
only  knowledge  the  witnessea  had  of  the 
facta  they  gathered  fromr  the  newspapMV. 
Where  the  words  are  slanderous  in  them- 
selves standing  alone,  the  law  presumes  that 
they  were  so  understood,  and  requires  no 
proof  as  to  how  they  were  understood;  and 
the  same  wonld  be  true  after  proof  is  made 
of  the  extrinsic  circumstances  which  show 
that  the  words  used  are  actionable.  Where, 
however,  the  words  used  are  not  per  se 
slanderous,  and  extrinsic  circnmstances  are 
allied  ai  necessary  to  make  them  action- 
able, these  circumstances  mint  be  proved, 
and,  when  proved,  and  it  appears  that  by- 
standers had  knowledge  of  them  when  the 
words  were  uttered,  we  see  no  reason  why 
the  hearers  should  not  testify  as  to  how. 
in  the  light  of  all  the  facts,  they  understood 
the  words.  Furthermore,  the  rule  that  makes 
it  inadmissible  to  show  by  the  bystanders 
what  they  understood  the  words  to  mean  is 
one  of  convenience,  which  relieves  the  plain- 
tiff from  making  such  proof,  because  the 
words  carry  their  own  meaning,  and  are  pre- 
sumed to  be  imderfttood  in  their  slanderous 
sensOk  It  would  not,  however,  be  prejudicial 
error  to  allow  proof  of  what  the  law  pre- 
sumes. Preston  v,  Frey,  91  Oal.  107,  27  Pac. 
533.  We  have  already  shown  that  it  was 
I. not  nA^eeeary  to  allege  special  damages.  The 
words  used,  coupled  with  the  circumstances, 
were  actionable,  and  imputed  an  Indictable 
offense,  and,  as  already  shown,  it  was  not 
necessary  to  allege  or  prove  special  damages. 
It  is  true  that  the  witnesses  obtained  some, 
but  not  all,  their  knowledge  of  the  extrane- 
ous facts  from  the  newspapers.  They  testi- 
fled  to  knowledge  that  plaintiff  was  a  coniH 
cilman  during  the  term  when  the  steam  rol- 
ler was  ordered  to  be  parchased;^Uies^le4ni- 
igitized  by  VjOOy  It 
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«d  from  local  papov  the  proceedings  of  the 
council  as  to  the  purchaset  and  they  under- 
stood that  defendant  referred  to  this  roller 
and  these  proceedings,  and  that  they  under- 
etwd  defendant  to  charge  that  plaintiff  had 
accepted  a  bribe  of  $400  to  influence  him,  as 
a  member  of  the  cooncU,  In  the  matter  of 
porebaslng  this  steam  roller.  It  Is  not  mate- 
rial how  the  witaesses  got  their  information. 
The  extraneous  facts  alleged  were  true,  and 
became  known  In  some  way  to  the  witnesses, 
and  it  was  in  the  light  of  this  knowledge  that 
they  pot  their  Interpretation  on  the  lan- 
guage nsod.  The  testimony  showed  rery 
clearly  that  defendant  could  have  referred  to 
no  other  transaction  than  the  one  alleged, 
and  that  the  witnesses  were  fully  warranted 
In  c(»8tming  defendant's  language  to  mean 
that  he  charged  plaintiff  with  the  crime  of 
bdbery. 

4.  It  is  complained  that  the  covrt  In- 
strected  the  Jury  that  the  witnesses  Landers 
and  Eoenlg  "were  acquainted  with  the  facts 
that  sncb  negotiations  for  the  purchase  of  a 
steam  roller  wwe  had  by  said  council,  and 
that  the  plaintiff  was  a  councilman  at  the 
tine  such  n^otiatlons  were  had."  The  ob- 
jection is  that  the  Instruction  invaded  the 
province  at  the  Jury.  If  this  were  all  of 
the  instractkm,  it  would  appear  to  violate 
the  rule  of  law  invoked.  An  examination 
of  the  Instruction  shows,  however,  that  the 
coort  did  not  state  what  is  quoted  above  as  a 
fact,  but  that  "plaintiff's  claim  is  in  general 
tenns"  so  and  so^  Including  the  above  ex- 
cept. 

Si.  The  transcript  shows  that  in  the  course 
of  his  argument  to  the  Jury  Mr.  Morehouse, 
one  of  defendant's  attorneys,  referred  to  an 
article  of  March  16,  1898,  published  in  the 
Saa  Jos6  Dally  Mercury,  purporting  to  give 
an  interview  by  the  reporter  of  that  paper 
wUh  defendant  the  day  following  the  al- 
leged slander.  Mr.  Morehouse  read  from  the 
interview  the  following:  "Is  the  statunent 
which  purports  to  have  been  made  by  Mr. 
Jannan  in  reference  to  a  conversation  had 
with  yoo,"  etc.,  and  drew  the  Inference  there- 
from to  the  effect  that  Mr.  Jarman,  plaln- 
tiC  started  the  newspaper  controversy  refer- 
red to  by  Mr.  Delmas,  plaintiff's  attorney,  in 
hie  argument.  Plaintiff's  counsel  objected, 
and  Mr.  Morehouse  insisted  upon  his  right 
"in  drawing  inference  therefrom  on  the 
ground  that  the  article  of  the  Mercury  is  in 
evidence,  and  is  part  of  the  record  in  the 
ca«»."  The  record  Is  not  sufficiently  clear 
as  to  the  nature  of  the  Inferences  which 
counsel  was  deducing  to  enable  a  reviewing 
court  to  fairly  pass  upon  the  iralnt.  From 
the  briefs  we  may  assume  that  the  infer- 
ence being  drawn  was  that  plaintiff  had 
started  a  new8i>aper  controversy  with  de- 
fendant concerning  the  alleged  libelous 
words,  and  that  defendant's  counsel  was 
commenting  on  the  fact  that  plaintiff  started 
the  controversy,  from  which  we  suppose  it 
was  being  argued  that  defendant  had  a  right 


to  answer  in  the  same  maimer.  The  article 
In  the  Mercury  contained  the  following  state- 
ment: "In  yesterday  morning's  issue  of  the 
San  Francisco  Gall  appeared  an  article  writ- 
ten by  the  San  Jose  political  cfHrespondent, 
in  which  James  W.  Rea  is  alleged  to  have 
made  libelous  utterance  concerning  J.  P. 
Jarman,  New  Charter  Olub  nominee  for  of- 
fice of  councilman  at  large.  But  one  side  of 
the  story  was  given.  For  the  purpose  of 
obtaining  Mr.  Bea's  version,  a  representatire 
of  the  Mercury  called  on  that  gentleman 
yesterday  at  his  ofDce  in  the  Martin  building, 
where  the  following  conversation  took  place.' 
The  interviewer  referred  to  the  Call  article, 
and  in  answer  to  him  defendant  stated  that 
he  had  read  the  article,  and  that  it  was  cor- 
rect in  some  particulars,  but  did  not  give  all 
that  was  said  by  the  parties  at  the  time  the 
alleged  slanderous  words  were  spoken.  De- 
fendant then  proceeded  to  give  his  version, 
as  shown  in  the  Mercury  article,  and  as  ap- 
pears in  the  record,  and  was  offered  by 
plaintiff  to  show  malice  on  the  part  of  de- 
fendant The  Call  Interview  was  not  in  evi- 
dence, and  there  was  no  evidence  connecting 
plaintiff  with  its  authorship.  The  intro- 
ductory matter  in  the  Mercury  interview  was 
the  statement  of  the  reporter,  and  was  not 
evidence  that  plaintiff  made  any  statement 
to  the  Call,  or  that  there  was  an  article  in 
the  Call.  The  Inference,  therefore,  that 
plaintiff  started  the  newspaper  controversy, 
had  no  evidence  on  which  to  rest  The  rul- 
ing of  the  court  was  not  error. 

•6.  There  was  neither  pleading  nor  proof  that 
the  charge  of  bribery  was  true,  and  the  court 
so  Instructed  the  Jury,  and  also  Instructed  the 
Jury  that  there  is  not,  "either  in  the  pleadings 
or  in  the  evidence,  any  ground  for  claiming 
that  If  the  defendant  on  said  occasion  made 
said  charge  (referring  to  the  time  when  the 
words  were  spoken),  he  did  so  under  circum- 
stances which  would  make  his  language  in  law 
privileged."  Civ.  Code,  §  47,  declares  that: 
"A  privileged  publication  Is  one  made:  •  •  • 
(3)  In  a  communication,  without  malice,  to  a 
person  Interested  therein,  by  one  who  is  also 
Interested  theretai,  or  by  one  who  stands  In 
sncb  relation  to  the  person  Interested  as  to 
afford  a  reasonable  ground  for  supposing  the 
motive  for  the  communication  Innocent,  or 
who  Is  requested  by  the  person  Interested  to 
give  the  Information."  Defendant  was  a  tax- 
payer In  San  Joe6,  and  the  persons  In  whose 
presence  the  words  were  spoken  were  voters 
therein,  and  plaintiff  was  then  a  candidate  for 
election  to  the  council.  On  these  grounds 
pleaded  and  In  evidence  It  was  claimed  the 
publication,  made  !n  good  faith,  and  without 
malice,  was  privileged.  The  court  Instructed 
the  Jury  as  follows:  "Under  the  laws  of  this 
state  a  candidate  for  office  Is  as  much  entitled 
to  protection  from  defamation  as  any  other 
citizen.  Whoever  charges  him  falsely  with 
the  commission  of  a  crime.  In  the  presence  of 
persons  who  understand  the  meaning  of  his 
words,  must  make  good  the  Injury,  thereto 
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occaaioned.  He  may  not  avoid  this  just  re- 
sponsibility by  the  claim  that  be  acted  In 
good  faltb,  without  malice."  There  Is  nothing 
In  The  pleadings  or  In  the  evidence  whlcb 
would  warrant  the  defense  of  privileged  com- 
munication. Where  a  crime  Is  Imputed,  mal- 
ice Is  presumed,  and  this  presumption  is  not 
rebutted  by  an  allegation  or  proof  that  the 
slanderous  words  used  were  believed  to  be 
true.  Nothing  short  of  alleging  and  proving 
their  truth  would  rebut  the  inference  of  mal- 
ice. In  the  case  here  the  evidence  was  that 
the  crhue  was  falsely  charged,  and  defendant 
did  not  allege  or  prove  the  truth  of  his  ac- 
cusation. If  the  section  of  the  Civil  Code 
above  qnoted  Includes  such  a  case  as  we  have 
here,  defendant  did  not  bring  himself  within 
its  provision  either  by  his  pleadUig  or  proof, 
and  hence  the  court  did  not  err  in  its  instruc- 
tion. We  think  the  learned  trial  judge  had  a 
true  conception  of  the  law  in  glvhig  the  in- 
struction we  have  quoted,  and  that  It  is  in 
harmony  with  cases  in  other  states.  It  was 
held  in  Aldrich  v.  Printing  Co.,  8  Minn.  133 
(Gil.  123)  86  Am.  Dec.  84,  that  libelous  matter 
published  against  a  candidate  for  a  public  of- 
fice is  not  a  privileged  communication.  The 
court  said:  "We  think  a  public  journal  or 
an  Individual  who  indulges  in  defamatory  as- 
sertions about  candidates  for  office  is  equally 
liable  for  his  acts  with  those  who  commit  the 
same  ofTense  against  private  Individuals."  In 
Sweeney  v.  Baker,  13  W.  Va.  168,  31  Am. 
Rep.  767,  the  question  had  very  elaborate 
treatment,  and  the  cases  were  quite  fully  col- 
lated. It  was  held  that,  while  a  newspaper 
might  publish  with  impunity  criticisms  of  the 
mental  or  physical  qualifications  of  a  candi- 
date for  office,  if  the  publication  be  libelons 
as  to  bis  moral  qualifications,  the  party  mak- 
ing the  publication  may  be  held  liable,  un- 
less he  can  prove  the  charges  to  be  true.  It 
will  not  be  sufficient,  In  such  case,  to  prove, 
said  the  court,  that  the  party  publishing  had 
good  reason  to  believe,  and  did  believe,  them 
to  be  true,  as  a  publication  of  this  character 
is  not  even  conditionally  i)rlvlleged.  From  the 
publication  of  such  libelous  charges  the  law 
Implies  malice,  as  well  as  damages  to  the 
plaintitr.  In  Seelcy  v.  Blair,  Wright  (Ohio) 
3.58,  the  court  said:  "If  one  accuse  another 
of  crime,  he  is  presumed  to  make  a  false 
accusation,  and  malice  is  inferred  from  the 
falsehood.  That  the  plaintiff  was  a  candidate 
for  office  is  no  excuse  for  slandering  blm. 
•  ♦  *  It  would  subvert  our  government  to 
allow  the  promulgation  of  falsehood,  which 
would  drive  from  office  men  who  regard  char- 
acter, and  leave  it  only  to  those  without  any." 
In  a  suit  between  the  same  parties,  reported 
In  the  same  volume,  page  686,  the  charge 
was  forgery,  and  the  court  said:  "As  to  the 
point  urged  that  the  plabitlff  was  a  candidate 
for  office  and  the  defendant  an  elector,  I  need 
only  say  the  relation  of  the  parties  to  each 
other  or  to  the  public  confers  upon  the  de- 
fendant no  right  to  utter  falsehood  and  cal- 
nmny.    An   elector  may  freely  canvass  the 


character  and  pretensions  of  officers  and  can- 
didates, but  he  has  no  right  to  calumniate  <me 
who  is  a  candidate  for  office  with  impunity. 
If  the  law  sanctioned  such  a  course,  it  would 
drive  good  men  from  the  administration  of 
public  affairs,  and  throw  our  gov^nment  into 
the  hands  of  the  worthless  and  profligate."  In 
the  case  of  Root  v.  King,  7  Cow.  613,  and 
King  V.  Root,  4  Wend.  118,  21  Am.  Dec.  102, 
the  publication  in  a  newspaper  was  that 
Lieutenant  _  Oovemor  Root,  while  presiding 
over  the  senate,  was  disgustingly  drunk,  and 
that  he  was  an  habitual  drunkard.  He  was 
at  the  time  of  the  publication  a  candidate  for 
office.  Chancellor  Walworth  said:  "It  is  sup- 
posed by  the  counsel  of  the  defendants  that 
an  editor  of  a  public  paper  may  publish  what 
he  pleases  of  candidates  for  public  office  with 
impunity,  provided  he  satisfies  the  jury  be  be- 
lieved it  was  true,  or  that  he  had  no  ill  will 
against  the  person  Injured.  *  *  *  In  <Mdl- 
nary  cases  of  slander  the  term  'nutlictonaly' 
means  intentionally  and  wrongfully,  witbout 
any  legal  ground  or  excuse.  Malice  is  an  Im- 
plication of  the  law  from  the  false  and  in- 
jurious nature  of  the  charge.  In  this  respect 
It  is  entirely  different  from  actual  malice  or  III 
will  towards  the  individual,  whlcb  is  frequent- 
ly given  in  evidence  for  the  purpose  of  Increas- 
ing the  damages.  In  ordinary  cases  of  (dander 
or  llt>el.  It  Is  not  necessary  to  allege  In  the 
declaration  that  the  words  were  spoken  or 
the  charge  published  maliciously.  It  Is  suf- 
ficient to  aver  that  it  was  falsely  and  in- 
juriously done."  After  pointing  out  some  dis- 
tinctions relating  to  privileged  communica- 
tions, the  learned  chancellor  said:  "It  is, 
however,  insisted  that  this  libel  was  a  prlvl- 
I^ed  communication.  If,  so,  the  defendants 
were  under  no  obligation  to  inrove  the  truth 
of  the  charge;  and  the  party  libeled  had  no 
right  to  recover,  unless  he  established  malice 
in  fact,  or  showed  that  the  editors  knew  the 
charge  to  be  false.  The  effect  of  such  a  doc- 
trine would  be  deplorable.  Instead  of  pro- 
tecting, it  would  destroy,  the  freedom  of  the 
press.  If  it  were  tmderstood  that  an  editor 
could  publish  what  he  pleased  against  can- 
didates for  office,  without  being  answeraUe 
for  the  truth  of  such  publications.  No  honest 
man  could  afford  to  be  an  editor,  and  no 
man  who  had  any  character  to  lose  would 
be  a  candidate  for  office  under  such  a  con- 
struction of  the  law  of  libel.  The  only  safe 
rule  to  adopt  In  such  cases  Is  to  permit 
editors  to  publish  what  they  please  in  rela- 
tion to  the  character  and  qualifications  of 
candidates  for  office,  but  holding  them  re- 
sponsible for  the  truth  of  what  they  pnblisb." 
In  Sweeney  v.  Baker,  supra,  the  court  said: 
"The  fact  that  the  party  la  a  candidate  for 
an  office  to  be  bestowed  by  the  voters  ot  the 
people,  so  far  from  its  being  a  justification 
for  such  falsehoods,  makes  the  outrage  great- 
er. ••  •  If  it  were  allowed  by  law  to 
be  done  with  impunity.  It  would  be  utterly 
destructive  of  republican  government  Who- 
would  be  a  candidate  for  office  In  such  a 
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COTemment,  If  falsehoods  of  this  Infamous 
character  could  b«  published  against  him?' 
Tlie  supreme  coxurt  of  Missouri,  In  Smith  t. 
BuiTUS,  106  Mo.  84,  16  S.  W.  881.  IS  L.  B. 
A.  58,  27  Am.  St  Bep.  828,  said;  "None 
would  be  such  candidates  but  abandoned 
men,  who  had  no  respect  for  their  characters. 
And  how  Intolerable  would  the  government 
become  whose  offices  were  filled  by  men  of 
such  character.  The  law,  as  well  as  the 
Juries,  must  suppress  such  licentiousness  of 
the  press."  "There  is  a  conflict  of  authority 
on  the  question  whether  such  an  instruction 
sbonld  be  given  in  instances  like  the  present; 
bat,  as  this  case  is  one  of  first  impression 
In  this  state,  we  are  free  to  adopt  that  role 
which  we  regard  as  best  comporting  with  the 
proper  preservation  of  the  rights  of  individ- 
uals, good  government,  social  order,  Justice, 
and  sound  reason.  The  correct  rule,  we  take 
It,  is  that  expressed  by  the  supreme  court  of 
Massachusetts  In  Com.  v.  Claps,  4  Mass.  163, 
8  Am.  Dec.  212,  where  Chief  Justice  Par- 
sons, speaking  for  the  court,  said:  'When 
any  man  shall  consent  to  be  a  candidate  for 
a  public  ol&ce  conferred  by  the  election  of 
the  people,  he  must  be  considered  as  putting 
his  character  in  Issue,  so  far  as  it  may  re- 
spect his  fitness  and  qualifications  for  the 
office;  and  publications  of  the  truth  on  this 
subject,  with  the  honest  intention  of  inform- 
ing the  people,  are  not  a  libel,  for  it  would 
be  unreasonable  to  conclude  that  the  publica- 
tion of  truths,  which  it  is  the  Interest  of  the 
I>eople  to  know,  should  be  an  (^ense  against 
the  law.  For  the  same  reason  the  publica- 
tion of  falsehood  and  caltminy  against  pub- 
lic oflScers  or  candidates  for  public  offices  Is 
an  offense  most  dangerous  to  the  people,  and 
deserves  punishment,  because  the  people  may 
be  deceived,  and  reject  the  best  citizen^,  to 
their  great  injury,  and,  it  may  be,  to  the  loss 
of  their  liberties.' "  See,  also,  to  the  same 
effect,  Wbeattm  ▼.  Beecber,  66  Mich.  807. 
33  N.  W.  503;  Bronson  v.  Bruce,  B8  Mich. 
467,  26  N.  W.  671,  60  Am.  Kep.  307;  Brewer 
V.  Weakley,  2  Overt  88,  6  Am.  Dec.  666; 
Hamilton  v.  "Edo,  81  N.  1.  116.  In  Bearlck 
v.  WUcox,  81  m.  77,  the  court  said:  "The 
character  and  reputation  of  appellant  was  as 
sacred,  and  as  much  entitied  to  protection, 
when  a  candidate  for  office,  as  at  any  other 
time."  See,  also,  Publishing  Co.  v.  Hallam, 
8  a  C.  A.  201,  68  Fed.  530,  opinion  by  Mr. 
Justice  Taft  and  cases  there  cited,  BngUsh 
and  American.  We  do  not  think  the  defend- 
ant, either  by  his  pleading  or  by  the  evidence, 
brought  himself  within  the  privilege  given 
by  the  law.  The  charge  was  proven  to  be 
false:  It  was  not  alleged  by  defendant  to  be 
true;  it  was  by  presumption  of  law,  and 
shown  by  the  evidence,  to  be  malicious.  We 
find  no  error  in  the  Instruction. 

7.  The  remaining  point  made  by  defendant 
Is  that  because  the  steam  roller  was  not 
actually  delivered  under  the  conditional  con- 
tract made  by  the  mayor  until  a  few  days 
after  the  term  of  office  of  plaintiff  had  ex- 


phred,  it  was  not  possible  for  bystanders  to 
have  understood  the  words  to  mean  that 
plaintiff  had  received  a  bribe  to  Infiuence 
his  vote  for  such  purchase.  There  Is  no 
merit  In  this  point.  The  charge  made  and 
understood  and  Intended  to  be  made  was  the 
acceptance  of  a  bribe  by  plaintiff  In  his  ac- 
tion as  councilman.  If  he  had  taken  a  bribe 
for  advocating  and  voting  to  authorize  the 
mayor  to  make  the  purchase,  his  crime  would 
have  been  complete.  It  Is  immaterial  that 
the  purchase  was  not  finally  consummated 
by  the  mayor,  in  pursuance  of  the  action  of 
the  council,  until  after  plaintiff  ceased  to  be 
a  member. 
The  Judgment  and  order  are  affirmed. 


BUCKMAN  V.  HATCH  et  al.    (S.  F.  2,548.) 
(Supreme  Court  of  California.    Sept  22,  1802.) 

PDBLIO    IHPROVBHBNTS-CONTRACTS— REQUI- 
SITES—PLBADINO—AFPBAIi. 

1.  In  pleading  the  determination  of  a  board 
of  supervisors  as  to  certain  public  improvements. 
It  is  not  necessary  to  state  the  facts  conferring 
jurisdiction,  but  the  determination  may  be 
pleaded  as  duly  given  or  made. 

2.  In  an  action  to  foreclose  a  street  assess- 
ment,  where  no  objection  is  taken  to  the  com- 
plaint by  demurrer,  and  the  proceedings  on 
the  trial  do  not  appear  in  the  record,  the 
court  on  appeal  must  presume  that  evidence 
was  given  to  uphold  every  allegation  of  the 
complaint,  whether  defectively  stated  or  not. 
and,  to  this  end,  that  the  original  resolution  of 
intention  describing  the  work  was  put  in  evi- 
dence, and  that  the  resolution  contained  a  full 
deBcriptiou  of  the  work  as  required  by  statute, 
includmg  a  specific  description  of  the  materials 
of  which  cesspools  and  culverts  were  to  be  con- 
structed. 

3.  Under  Vrooman  Act,  8  6  (St.  1885,  p.  151), 
requiring  that  the  superintendent  of  streets 
"shall  fix  the  time  for  the  commencement, 
•  •  ♦  and  for  the  completion  of  the  work 
under  all  contracts  entered  into  by  him,"  It 
is  not  necessary  that  the  time  be  fixed  in 
the  contract  itself,  but  only  that  the  superin- 
tendent shall  in  writing,  authenticated  with  bis 
official  signature,  fix  tne  time. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;   Frank  J.  Murasky,  Judge. 

Action  by  A.  E.  Buckman  against  Mary 
Hatch  and  others.  Judgment  for  plaintiff, 
and  William  Nlcol,  one  of  the  defendants, 
appeals.    Affirmed. 

John  H.  Henderson,  for  appellant.  B.  G. 
Knapp  and  Wm.  H.  Chapman,  for  respond- 
ent 

ORAT,  O.  This  is  an  action  to  foreclose 
a  street  assessment  There  was  no  demur- 
rer to  the  complaint,  but  defendants  answer- 
ed, and  on  a  trial  plaintiff  obtained  Judg- 
ment Defendant  Nlcol  appeals  from  the 
Judgment  and  the  record  on  said  appeal  con- 
sists of  the  Judgment  roll  without  a  bill  of 
exceptions. 

Two  points  are  made  by  appellant  both 
directed  to  tlie  sufficiency  of  the  complaint. 

1.  It  Is  claimed  that  it  appears  from  the 
face  of  the  complaint  that  the  reaolutkin  .of 
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Intention  describing  the  work  was  Insufficient 
to  confer  Jurisdiction  on  the  board  of  snper- 
▼tsors.  In  that  It  did  not  show  of  what  ma- 
terials the  cesspools  and  culverts  mentioned 
therein  were  to  be  constructed.  The  com- 
plaint does  not  contain  a  copy  of  the  resolu- 
tion of  intention,  but  the  same  Is  set  out  In 
the  complaint  according  to  its  legal  effect 
We  quote  from  the  complaint  as  follows; 
"That  under  and  in  pursuance  of  said  act 
approved  March  18,  1885,  and  the  acts  amen- 
datory thereof  and  supplementary  thereto, 
the  following  proceedings  were  duly  had  and 
taken,  to  wit:  That  on  the  8th  day  of  July, 
1885,  the  board  of  supervisors  of  said  ct^ 
and  county,  at  a  regular  meeting  thereof, 
duly  made  and  passed  a  resolution,  to  wit, 
resolution  of  intention  No.  12,603,  describing 
the  work,  wherein  and  whereby  said  I)oard 
resolved  that  it  was  their  Intention  to  order 
the  following  work  in  said  city  and  connty 
to  be  done  and  Improvement  to  be  made," 
etc  And  further:  "Said  board  of  supervi- 
sory deeming  that  the  public  Interest  and 
convenience  required  the  above  described 
work  to  be  done,  duly  gave,  and  made,  and 
at  a  regular  meeting  of  said  board  passed, 
its  order  and  resolution  designated  as  'No. 
12,8d3,'  providing  tor  and  ordering  said  work 
to  l>e  done,  and  thereby  duly  gave  and  made 
its  determination  to  order  the  said  work  done, 
which  said  order  and  resolution  No.  12,893, 
after  it  was  so  duly  given,  made,  and  passed, 
was  signed  by  the  said  clerk  of  said  board 
of  supervisors,  »  ♦  ♦  and  by  its  order 
and  resolution  of  award  No.  18,113,  duly 
given  and  made  and  passed  therefor,  •  •  • 
did  duly  award  the  contract  for  said  work 
and  Improvement  to  F.  Leffler."  And  again: 
"And  all  and  singular  the  proceedings  afore- 
said and  determinations  of  said  boards  and 
officers  berelnl>efore  reterred  to,  and  of  each 
of  them,  including  those  of  said  contractor 
and  of  his  agents  and  assigns,  were  each 
and  all  duly  given  and  made,  and  each  and 
all  acts  aforesaid  were  duly  performed,  with- 
in the  time  and  in  the  manner  required  by 
law."  We  think  such  allegations  are  suffl- 
cient  to  show  that  the  board  had  Jurisdiction 
to  award  the  contract,  and  to  sustain  the 
Judgment,— at  least  in  the  absmce  of  any  de- 
murrer to  the  complaint,  and  with  no  ques- 
tion appearing  to  have  been  made  upon  the 
trial  as  to  the  sufficiency  thereof.  If  the 
reference  to  the  resolution  as  "describing  the 
work,"  and  the  allegations  to  the  effect  that 
said  resolution  was  "duly  given  and  made," 
"duly  had  and  taken,"  "and  in  the  manner 
required  by  law,"  and  that  the  resolution 
awarding  the  contract  was  "duly  given,  made, 
and  passed,"  are  all  true,  it  must  be  that 
the  first  resolution  fully  described  the  mate- 
rials of  which  the  cesspools  and  culverts 
were  to  be  constructed,  for,  if  It  did  not  con- 
tain such  a  description,  the  several  reeolo- 
tlons  were  not  "duly  given,  made  and  pajM- 
ed":  and  the  action  of  the  board  was  not 
"duly  had  and  taken"  In  the  premises.    'In 


ideadlng  a  Judgment  or  other  determInatloi» 
of  a  court,  officer,  or  board,  it  is  not  neces- 
sary to  state  the  facts  conferring  Jurisdiction* 
but  such  Judgment  or  determination  may  be 
stated  to  have  been  duly  given  or  made,"  etc. 
Code  Civ.  Proc.  {  456;  Improvement  Co.  v. 
Fulton  (Cal.)  33  Pac.  1117  (not  officially  re- 
ported); Williams  v.  Bergin,  127  Cal.  ST.**, 
CO  Pac.  164. 

Aside  from  the  statute  and  decisions  above 
cited,  and  the  principle  therein  laid  down,  fre 
think  that  every  reasonable  presumption  naay 
be  resorted  to  to  uphold  the  Judgment.  No 
objection  having  been  taken  to  the  complaint 
by  demurrer,  and  the  proceedings  upon  the 
trial  not  appearing  in  the  record,  it  is  not  un- 
reasonable to  presume  that  at  the  trial  evi- 
dence was  given  to  uphold  every  allegation 
of  the  complaint,  whether  such  allegntion 
was  defectively  stated  in  the  pleading  or  not, 
and  to  this  end  we  may  presume  that,  with- 
out objection  thereto,  the  original  resoIntloD 
of  Intention  describing  the  work  was  put  in 
evidence,  and  tliat  said  resolution  contained 
a  full  description  of  the  work  as  required  by 
the  statute,  including  a  specific  description  of 
the  materials  of  wtilch  the  cesspools  and  cul- 
verts were  to  be  constructed.  We  may  ad- 
mit, then,  for  the  purpose  of  this  decision, 
that  the  complaint  was  defective  In  Its  state- 
ment as  to  the  description  of  the  work  con- 
tained hi  the  resolution  of  Intention;  yet  this 
defect  in  the  pleading  was  not  of  such  a  na- 
ture that  it  could  not  l>e  cured  or  waived  by 
the  reception  of  evidence,  without  objection, 
as  to  the  matters  imperfectly  pleaded:  and 
we  will,  therefore,  assume  that  it  was  go 
cured  or  waived  upon  the  trial  of  the  caae. 
It  is  too  late  for  a  defendant,  after  verdict, 
to  object  to  defective  allegations  in  the  com- 
plaint, which,  if  pointed  out  by  special  de- 
murrer before  the  trial,  or  by  objectlcHis  to 
the  evidence  at  the  trial,  might  have  been 
obviated  by  amendment.  Larkln  v.  Hnllen. 
128  CaL  448,  60  Pac.  1081. 

2.  It  is  also  contended  that  the  complaint 
does  not  Show  that  the  contract  fixed  the 
time  for  the  commencement  or  completion  of 
the  work.  It  does  appear  from  the  complaint 
that  the  superintendent  of  streets,  in  his  offi- 
cial capacity  as  such,  fixed  the  time  for  the 
commencement  of  said  work  at  15  days  from 
and  after  the  date  of  said  contract,  and  for 
the  completion  thereof  at  90  days  from  tiie 
date  of  said  contract  This  allegation  shows 
a  compliance  with  section  6  of  the  Vrooman 
act  under  which  these  proceedings  were  had. 
St  1885,  p.  151.  It  was  not  necessary  that 
this  time  be  fixed  in  the  contract,  for  the  act 
does  not  require  that  It  shall  be  so  fixed. 
Fletcher  v.  Prather,  102  CaL  413,  36  Pac 
668;  Buckman  v.  Ferguson,  108  Cal.  S3,  40 
Pac.  1057.  It  is  only  necessary  that  within 
15  days  after  the  execution  of  the  contract 
the  superintendent  shall,  in  writing  anthen- 
tlcated  with  tils  official  signature.  Ox  the 
time.  Buckman  v.  Ferguson,  supra.  In  the 
absence  of  a  demurrer,  the  allegation  of  tha 
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complaint  as  to  the  fixing  of  the  time  la 
olearly  sofficient  to  sustain  the  Judgn^ent 
We  adrtoe  that  the  Judgment  be  affirmed. 

We  concnr:    CHIPMAN,  C;  HAYNHS,  O. 

PBB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  af- 
flrmed. 

TEMFLB,  J.    I  concur  In  the  Judgment 


COXWAT     T.     SUPREME     COUNCIL, 

CATHOLIC  KNIGHTS  OF  AMERICA, 

et  al.    (S.   F.  3,001.) 

(Supreme  Conrt  of  California.    Sept.  22,  1902.) 

APPKAl,— PRESUMPTION— BTIPDIjATION    OF 
FACTS— LAW  OP  THE  CASE— ESTOPPEL. 

1.  Though  findiiigs  are  waived,  the  facts 
being  stipulated,  it  cannot  be  presumed,  in 
support  of  the  judgment,  that  the  facts  were 
contrary  to  those  stipotated. 

2.  The  inclnsion  of  au  assignment  in  a  stipula- 
tion of  facts  does  not  prevent  objection  to  its 
legal   effect. 

3.  Where  the  beneficiary  sued  a  Iwnefit  sor 
eiety,  and  persons  to  whom  the  certiiicate  had 
been  assigned  were  called  in  as  defendants,  and 
plaintiff  pleaded  the  statute  of  limitations  to 
their  claims,  the  supreme  conrt,  in  reversing 
the  jodgment  for  snch  defendants  on  the  ground 
that  there  was  no  finding  on  the  statute  of  limi- 
tations, will  not  be  held  to  have  found  for 
plaintiff,  against  the  claim  of  defendants  that 
plaintiff  had  waived  the  extinguishment  of  the 
lien,  or  was  estopped  to  claim  that  it  was  ex- 
tingolshed,  it  having  in  its  opinion  uot  referred 
to   the    evidence   bearing   thereon. 

4.  Acts  by  or  on  account  of  which  no  prejudi- 
cial change  in  the  position  of  the  parties  is 
effected  do  not  work  an  estoppel. 

Oommlaeioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  O.  B.  Hebbard,  Judge. 

Acdon  by  Thomas  J.  Conway  against  the 
Siqaeme  Council,  Catholic  Knights  of  Amer- 
ica, and  others.  From  a  Judgment  for  the 
other  defendants,  plaiutiff  and  defendant 
Ooondl  appeal.    ReveiBed. . 

Black  &  Learning  and  William  Caldwell, 
for  appellants.  D.  R.  Gale  and  John  T. 
Campbell,  for  respondents. 

CHIPMAN,  C,  Action  to  enforce  the  pay- 
ment by  defendant  the  Supreme  Conndl, 
Catholic  Knights  of  America,  a  corporation, 
of  a  benefit  certlQcate  calling  for  $2,000,  Is- 
sued to  John  M.  Conway,  naming  bis  neph- 
ew, plaintiff,  as  benefldary.  At  the  first 
trial  the  defendants  Noonan,  Shea,  and  Men- 
ihan  bad  Judgment,  and  on  the  appeal  of 
plaintiff  and  defendant  corporation  the  Judg- 
ment was  reversed,  for  the  reason  that  there 
was  no  finding  on  the  plea  of  the  statute  of 
limitations  (Code  Civ.  Proc.  S  839,  subd.  1), 
Interposed  by  both  appellants.  131  Cal.  487, 
63  Pac.  727.  Defendants  Noonan,  Shea,  and 
Menlhan  became  sureties  for  John  M.  Con- 
way, who  assigned  the  certificate  to  them  as 
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collateral  security.  They  were  ■  eompelied 
to  pay  Conway's  debt,  which  they  did  on 
June  4,  1882  (erroneously  stated  in  former 
appeal  June,  1893),  and  Conway  died  in  Au- 
gust, 1896.  The  court  said:  "By  section 
2911  of  the  Civil  Code  It  Is  provided  that  a 
Uen  Is  extinguished  by  the  lapse  of  tbe  time 
within  which,  under  the  provisions  of  tbe 
Code  of  Civil  Procedure,  an  action  can  be 
brought  upon  the  principal  obligation.  There 
Is  no  doubt  but  that  the  principal  obligation 
In  this  case  was  barred,  *  •  *  unless 
it  had  been  tednced  to  Judgment,  or  in  some 
other  equally  effective  form  had  been  kept 
alive  and  enforceable.  Tbe  court  has  failed 
to  find  upon  this  vital  question,  and  the 
Judgment  and  order  must,  therefore,  be  re- 
versed." 131  Cal.  487,  63  Pac.  727,  At  the 
retrial  the  same  facts  were  restlpulated,  and 
some  supplemental  facts  were  also  stipu- 
lated, and  the  conrt  again  rendered  Judg- 
ment for  defendants,  tbe  sureties,  and  the 
appeal  Is  by  plaintiff  and  the  c<ni>oration,  as 
before,  from  the  Judgment  and  from  tbe 
order  denying  a  new  trlaL 

Paragraphs  17  and  IS  of  the  supplemental 
stipulation  are  as  follows: 

"(17)  That  during  a  period  of  more  than 
two  years  prior  to  the  death  «f  said  John 
M.  Conway,  to  wit,  from  January  18,  1894, 
until  bis  death,  the  said  Jdtm  M.  Conway 
was  continuously  at  his  said  home  In  the 
state  of  CaUfomla,  and  was  not  during  said 
time  out  of  the  state. 

"(18)  That  no  action  has  at  any  time  been 
brought  or  Judgment  recovered  by  the  said 
Noonan,  Shea,  and  Menlhan,  or  either  of 
fhem,  against  said  John  M.  Conway  or 
Thomas  J.  Conway  (except  this  action)  for 
said  surety  indebtedness,  •  •  •  nor  has 
any  new  promise  in  writing  been  made  by 
the  said  John  M.  Conway  or  Thomas  J.  Con- 
way to  said  Noonan,  Shea,  and  Menlhan, 
nor  has  the  time  for  payment  by  the  said 
John  M.  Conway  been  In  any  way  extended." 

The  Indebtedness  for  which  Noonan,  Shea, 
and  Meoihan  became  siveties  was  the  obliga- 
tion of  John  M.  Conway,  deceased,  which 
they  paid  June  4,  1892,  to  seciu-e  which  the 
benefit  certificate  was  assigned  to  them. 
What  was  true  at  tbe  former  trial  Is  trB» 
now,  namely,  that,  as  John  Conway  died  In 
1896,  and  had  not  be«i  out  of  the  state  fOr 
more  than  two  years  prior  to  his  death,  the 
principal  obligation  was  borred  (Code  Civ. 
Proc.  S  839),  and  the  lien  became  extinguish- 
ed (Civ.  Code,  S  2911),  "unless,"  as  was  held 
in  the  former  appeal,  "tbe  principal  obliga- 
tion had  been  reduced  to  Judgment,  or  in 
some  other  equally  effective  form  had  been 
kept  alive  and  enforceable."  Tbe  case  Is 
here  on  the  same  facta  as  before,  with  the 
above  additional  facts  on  tbe  question  of 
the  bar  to  the  action.  As  we  understand 
respondents,  they  claim  that,  beeaoee  find- 
ings were  waived,  the  Judgment  has  the  sup- 
port of  every  presumption  in  Its  favor;  that 
the  stipulations  of  the  facts  WM-e  cead  In 
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evidence  without  objection,  and  that  there 
is  nothing  here  to  review.  But  findings  were 
waived  because  counsel  stipulated  as  to  the 
facta,  and  the  facts  thus  stipulated  became 
a  part  of  the  Judgment  roll,  and  the  findings 
of  the  court  on  which  Its  Judgment  rests. 
Muller  V.  RoweU,  110  Cal.  318,  42  Pac.  804; 
McMenomy  v.  White,  115  Cal.  339,  47  Pac. 
109.  It  is  also  claimed  by  respondents  that, 
as  the  assignment  went  in  with  the  other 
agreed  facts,  without  objection,  it  is  now 
too  late  to  make  objection  to  it  This 
Is  true  as  to  any  objection  to  the  admis- 
sibility of  the  evidence,  but  is  not  true 
as  to  its  legal  effect,  which  is  really  the  only 
question  appellants  are  contesting;  and  they 
Insist  that  the  stipulated  facts  not  only  do 
not  support  the  Judgment,  but  require  a 
Judgment  for  plaintiff.  TThe  bar  of  the  stat- 
ute was  pleaded  at  the  former  trial,  and  at 
the  second  trial,  and  the  cause  was  remand- 
ed (m  the  sole  ground  that  the  court  had 
made  no  finding  on  "this  vital  question." 
As  to  the  statute '  barring  the  action,  the 
former  decision  must  stand  as  the  present 
decision,  unless  In  some  way  the  extinguish- 
ed lien  has  been  given  new  life,  or  there 
has  been  shown  a  waiver,  or  some  sort  or 
an  estoppel.  The  contention  of  respondents 
is  that  "plaintiff  waived  all  claim  to  the 
benefit  certificate,  and  waived  the  statute 
of  limitations,  if  it  ever  had  run  in  the  case"; 
and  that,  "after  all  that  was  done,  the  plain- 
tiff is  estopped  from  claiming  title  to  the 
,  money  or  the  certificate  as  against  Noonan, 
Shea,  and  Menihan."  These  consequences 
.jare  claimed  by  respondents  to  have  resulted 
from  a  certain  correspondence  between  the 
secretary  of  defendant  corporation  and  Noo- 
nan.  Shea,  and  Menihan;  from  the  assign- 
ment of  the  cerdflcate,  and  from  the  fact 
that  the  secretary  of  the  corporation  agreed 
to  and  did  make  out  a  warrant  for  $2,000, 
and  sent  it  to  one  McMahon,  to  be  delivered 
to  Conway,  to  whom  it  was  payable;  and 
later  plaintiff  and  defendants,  the  sureties, 
signed  a  receipt  for  the  money,  and  sent  it 
to  the  secretary  of  the  defendant  corpora- 
tion. The  correspondence  alluded  to  was  in 
the  record  on  the  former  appeal,  and,  al- 
though not  mentioned  In  the  opinion.  It  was 
commented  on  by  counsel  in  their  briefs, 
and  no  donbt  had  the  attention  of  the  court. 
This  correspondence,  and  what  came  of  it, 
may  be  briefly  stated.  March  28,  1897, 
Noonan  wrote  Secretary  O'Rourke  at  Ft 
Wayne,  Ind.,  expressing  surprise  that 
O'Rourke  liad  decided  to  pay  the  certificate 
to  Conway,  plaintiff,  and  the  beneficiary 
named  in  the  certificate;  called  attention  to 
the  assignment  to  him,  Noonan,  and  others, 
and  hoped  he  would  not  have  to  resort  to  the 
courts.  April  5th  O'Rourke  replied  that  he 
would  like  nothing  better  than  to  have  suit 
brought,  and  let  the  court  decide  the  assign- 
ment was  good,  which  O'Rourke  thought  It 
was  not,  as  it  was  not  made  in  accordance 
with  the  society's  laws.    April  13th  Noonan 


writes  again,  stating  that  Conway  had  sign- 
ed a  receipt,  and  did  not  claim  the  money, 
but  wanted  the  assignees  to  have  it.  He 
inclosed  a  copy  of  the  assignment  and  re- 
ceipt April  19th  O'Rourke  replies,  stating 
that  if  Noonan  would  send  the  original  as- 
sigrnment  or  Conway's  receipt  on  the  back  of 
the  benefit  certificate,  he  would  pay  the  mon- 
ey to  the  assignees.  April  20th  Noonan 
sends  the  "original  assignments,  etc."  Ma.v 
22d  O'Rourke  writes  that  he  cannot  pay  the 
certificate  in  the  manner  it  is  presented,  as 
it  would  be  in  violation  of  the  society's  reg- 
ulations, and  again  writes  that,  if  Noooau 
would  follow  his  Instructions,  the  money 
would  be  paid.  May  28th  Noonan  sends  the 
certificate,  assignment,  and  receipt  signed  by 
the  parties  in  interest  June  7th  O'Rourke  re- 
plies that  he  had  on  that  day  drawn  a  war- 
rant in  favor  of  Conway,  and  had  sent  it  to 
one  McMahon,  San  Francisco,  for  delivery, 
and  to  have  the  signatmre  of  Conway  wit- 
nessed. Jime  26th  O'Rourke  wrote  that  Mc- 
Mahon had  informed  him  that  Conway  bad 
"not  come  to  get  the  money,"  that  the  as- 
signm^it  to  Noonan  and  others  was  not  in 
accordance  with  the  laws  of  the  Catholic 
Knights,  and  that  the 'money  could  not  be 
paid  to  the  assignees.  TUs  ended  the  cor- 
respondence. The  benefit  certificate  gives 
to  the  assured  the  right  "to  surrendo'  this 
certificate  and  receive  a  new  one,  and  may 
substitute  another  beneficiary  or  beneficiaries 
therein,  if  he  so  desires,  by  complying  with 
the  laws  of  the  order  upon  the  subject" 
The  certificate  and  all  its  conditions  were 
accepted  by  the  assured.  The  laws  of  the 
society  provided  that  a  member  "may  change 
his  beneficiary  upon  complying  with  the  re- 
quirements hereinafter  provided,  and  upon 
the  surrender  of  his  benefit  certificate  and 
a  payment  of  fifty  cents."  To  do  this  he 
must  "apply  to  the  branch  for  its  consent 
to  the  change,  wliich  application  shaU  be  in 
writing,  and  read  at  a  regular  meeting  of 
the  branch,  and  deferred  for  branch  action 
to  the  next  regular  meeting.  If  three-fourths 
of  those  present  approve  of  the  change  as 
requested,  the  change  shall  be  made  by  the 
supreme  secretary  upon  the  receipt  of  the 
benefit  certificate  and  a  fee  of  fifty  cents, 
accompanied  by  a  certified  copy  of  the 
branch  action."  None  of  these  requirements 
were  complied  with.  All  that  was  done  was 
to  indorse  on  the  certificate  the  assignment 
naming  the  assignees  as  beneficiaries,  "to 
secure"  the  assignees  "against  loss  by  reason 
of  their  acting  as  sureties  for  said  John  M. 
Conway  for  $1,600."  It  was  stipulated  that 
the  assignees  "made  due  proof  of  their  claim 
as  assignees,"  and  the  defendant  corporation 
"refused  payment  and  still  holds  said  mon- 
ey." Plaintiff  "made  due  proof  of  the  death 
of  John  M.  Conway,  and  of  his  claim  as 
beneficiary  under  said  benefit  certificate; 
but  the  defendant  Supreme  Council,  Catholic 
Knights  of  America,  refused  payment  by 
reason  of  the  adverse  claUu  of  defendants 
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NoonaD,  Shea,  and  Menltaan,  herelnaboTe  set 
Carth."  Tbe  foregoing  are  all  the  facta 
found  In  the  record  from  which  respondents 
deduce  their  conclusion  that  there  was  a 
walrer  of  the  extinguished  Uen,  or  a  rerlTal 
or  renewal  of  it  or  an  estoppel  against  the 
right  of  plaintiff  to  now  claim  that  the  Uen 
U  extinguished.  Appellants  contend  that 
these  questions  were  necessarily  decided  in 
their  favor  in  the  former  appeal,  and  the 
decision  is  the  law  of  the  case.  Beference 
is  made  to  the  transcript  in  that  appeal  and 
to  the  briefs  of  counsel  to  prove  this.  In 
tliat  appeal  the  court  found  a  vital  question, 
namely,  the  statute  of  limitations,  upon 
which  there  was  no  finding.  The  court  did 
not  In  the  opinion  refer  to  tbe  foregoing 
correspondence  as  bearing  upon  tbe  ques- 
tions now  urged,  and  It  was  not  necessary 
that  it  should  do  so.  The  case  had  to  be 
remanded  on  another  point,  and  the  court 
might  well  have  ignored  the  questions  of 
waiver  and  estoppel,  as  the  evidence  at  the 
second  trial  might  not  be  the  same.  At  all 
events,  we  tblnlc  respondents  entitled  to  be 
beard  at  this  time  on  these  matters. 

Section  360.  Code  Civ.  rroc.,  provides  that 
"so  aclcnowledgment  or  promise  is  sufficient 
evidence  of  a  new  or  continuing  contract  by 
which  to  taice  the  case  out  of  the  operation 
of  this  title  (time  of  commencing  civil  ac- 
tions], unless  the  same  is  contained  in  some 
writing  signed  by  the  party  to  be  charged 
thereby."  In  this  case  the  correspondence 
relied  oa  by  respondents  all  occurred  long 
after  the  principal  obligation  was  barred, 
and  the  lien  had  become  extinguished.  If  it 
be  conceded  that  there  was  a  new  promise 
upon  which  an  action  might  be  brought,  it 
did  not  renew  or  continue  the  lien,  which 
could  only  be  renewed  by  compliance  with 
the  requirements  of  section  2922,  Civ.  Code. 
Welnbo^er  v.  Weldman,  66  Pac.  860,  is  the 
latest  case  in  this  court  on  the  subject  See, 
also,  cases  there  cited.  But  there  was  in  tbe 
present  case  not  only  no  promise  to  renew 
the  principal  obligation  before  the  statute 
bad  run,  but  the  parties  stipulated,  and  the 
agreed  facts  show,  that  there  was  not  "any 
new  promise  in  writing  made  *  •  •  nor 
has  the  time  for  payment  by  the  said  John 
M.  Conway  been  in  any  way  extended."  Re- 
apondents  would  have  us  resort  to  presump- 
tions hi  support  of  the  judgment,  and  it  is 
claimed  that,  "in  order  to  uphold  the  judg- 
ment of  the  trial  court  in  this  case,  if  nec- 
essary, this  court  must  presume  that  tbe  lien 
was  never  extinguished."  Also  that  the  court 
mast  presume,  when  the  assured  made  the 
asBlgnment  he  "signed  a  paper  waiving  the 
statute  of  limitations,  and  that  the  assignee 
woDld  forbear  to  sue  him,  and  would  wait 
and  collect  tbe  money  on  the  policy,  and 
waived  any  defense  against  tbe  assignees." 
Tbe  office  of  presumptions  to  not  to  over- 
throw admitted  facts,  but  rather  to  supply 
tbe  absence  of  facts.  There  can  be  no  pre- 
somption  against  ascertained  and  established 
70  P.— 16 


facts.  Respondents'  position  Is  wholly  unten- 
able in  assuming  that  the  very  facts  here 
established  must  be  presumed  to  be  otherwise 
than  as  ascertained.  There  was  no  waiver 
of  the  «tatute,  and  no  renewal  of  the  Uen. 
Nor  do  we  thlnli  there  la  in  the  facts  any- 
thing to  warrant  our  holding  that  plaintiff  to 
estopped  to  plead  the  statute  of  limitation 
and  the  extlngutohment  ot  the  lien.  All  that 
was  done  by  the  parties  was  to  make  an 
unsuccessful  effort  to  so  far  comply  with  the 
laws  of  the  society  as  to  justify  it  in  paying 
the  money.  No  one  changed  his  position  to 
bis  injury  by  any  representations  made.  It 
does  not  appear  who  now  holds  the  certif- 
icate, and  it  matters  little.  If  tbe  lien  could 
be  enforced  at  aU,  It  could  be  enforced  If  the 
society  now  has  possession  of  the  certificate 
as  weU  as  If  it  still  remained  In  the  hands 
of  the  assignees.  They  have  lost  no  substan- 
tial rights  by  any  change  of  position.  Their 
initial  and  fatal  mistake  was  in  allowing  the 
principal  obligation,  to  secure  which  alone 
they  hold  the  certificate,  to  become  barred. 
Nothing  they  or  other  of  the  parties  have 
done  since  has  in  any  way  prejudiced  any 
of  thebr  rights.  There  can  be  no  estoppel 
under  the  circumstances  of  this  case.  It  is 
strongly  urged  that  a  reversal  of  the  judg- 
ment would  be  highly  inequitable,  and  this 
view  may,  in  some  degree,  have  infiuenced 
the  trial  coinrt.  "But"  as  was  said  in  Wein- 
berger V.  Weldman,  supra,  "It  Is  for  the  leg- 
islature, and  not  for  the  courts,  to  determine 
when  the  bar  of  the  statute  is  a  legal  and 
proper  defense.  The  policy  is  plainly  laid 
down  that  debts  must  be  collected  within 
certain  periods,  reduced  to  Judgment,  or  kept 
alive  in  the  mode  designated,  or  they  will  be 
barred."  The  courts  cannot  act  upon  sen- 
timental considerations,  but  must  administer 
tbe  law  as  they  find  it 

It  Is  advised  that  the  judgment  and  order 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  for  plain- 
tiff. 

We  concur:    HAYNES,  C;  GRAY,  C. 

PKR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded, 
with  directions  to  enter  judgment  for  plain- 
tiff. 


OOLTON  V.  OAKLAND  BANK  OF  SAV- 
INGS et  al.    (S.  F.  2,157.)' 
(Supreme  Court  of  California.    Sept  22,  1902.) 

PLBDOBS—CONVEnSION— ASSIGNMENT— CON- 
STRUCTION—OFFER  OP  PAYMENT— 
TENDER-OBJECTIONS. 

1.  Where  B.  pledged  stock  to  A.,  and  A. 
pledged  it  to  O.,  and  B.  treated  it  as  a  conver- 
sion, and  put  in  a  claim  for  the  value  ot  tbe 
stock  against  A.'s  assignee,  he  cannot  recover 
the  value  of  the  stock  of  O.  on  the  theory  that 
B.'s  title  was  not  effectually  pledged  by  A.  to 
O..  but  any  right  to  recover  is  on  the  assump- 

•Rehearlng  denied  October  17,  1902.    ,       .^^^^i^ 
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tion  that  A.  converted  the  etook  by  his  pledge 
thereof,  and  thns,  in  connection  with  the  par- 
nients  to  B.,  his  title  was  acquired  by  the  as- 
signee. 

2.  As  against  the  claim  of  a  stranger  to  an 
assignment  of  all  claims  against  a  pledgor,  made 
by  the  pledgee  after  selling  pledged  security, 
without  notice,  and  giving  the  pledgor  credit  for 
the  proceeds,  the  construction,  given  by  the  par- 
ties thereto,  that  it  included  only  the  claims  re- 
maining after  the  fiving  of  credits  for  said  pro- 
ceeds, should  prevail. 

3.  As  against  a  creditor  selling  pledged  secu- 
rities without  notice,  and  giving  the  debtor 
credit  therefor,  the  credit  Is  binding  till  the 
debtor  objects  to  the  sale. 

4.  An  offer  of  $10  is  not  a  "due"  offer  of  pay- 
ment of  a  claim  of  $20,000,  within  Civ.  Code, 
§  1600,  providing  that  an  obligation  for  pay- 
ment of  money  is  extinguished  by  due  offer  of 
payment,  if  the  amount  is  immeidiately  depos- 
ited in  a  bank  in  the  name  of  the  creditor,  with 
notice  to  him. 

6.  Where  a  debtor  offers  $10  in  payment  of  a 
claim  of  $20,000.  failure  to  object  is  not  with- 
in Civ.  Code,  i  1501,  providing  that  all  objec- 
tions to  the  mode"  of  an  offer  of  performance, 
which  could  then  be  obviated  by  the  debtor,  are 
waived  if  not  stated  at  the  time. 

6.  The  provisions  of  Code  Civ,  Proc.  {  2074, 
that  an  offer  in  writing  to  pay  a-particular  sum 
of  money  or  to  deliver  property  is,  if  not  ac- 
cepted, equivalent  to  actual  production  and 
tender,  and  section  2076,  that  the  person  to 
whom  a  tender  is  made  must,  at  the  time,  speci- 
fy any  objection  he  may  have  to  the  money  or 
property,  or  be  deemed  to  have  waived  it,  and, 
if  the  objection  be  to  the  amount  of  the  money 
or  the  amount  or  kind  of  property,  he  must 
specify  the  amount  or  kind  ne  requires,  or  be 
precluded  from  objecting  afterwards,  are  mere 
rules  of  evidence  affecting  the  questions  of  costs 
and  the  right  to  bring  action  where  a  tender  is 
necessary  before  commencement  of  action,  and 
do  not  prevent  one  to  whom  $10  is  offered  in 
payment  of  his  claim  of  $20,000  from  after- 
wards insisting  on  his  claim,  and  recouping 
damages  for  sale  of  a  pledge,  without  notice,  by 
giving  credit  thereon  at  the  date  of  the  conver- 
sion by  such  sale. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

Action  by  A.  O.  Colton  substituted  for 
.Tohn  Lord  Love,  deceased,  assignee  of  Ar- 
thur W.  Bowman,  an  Insolvent  debtor, 
against  the  Oakland  Bank  of  Savings  and 
others.  Jlidgment  for  defendants.  Plaintiff 
appeals.    Atfirmed. 

James  L.  Crittenden,  for  appellant  Dunne 
ft  McPike,  for  resijondents. 

BEATTY,  G.  J.  This  is  an  action  by  the 
assignee  of  A.  W.  Bowman,  an  Insolvent 
debtor,  to  recover  $20,000,  the  alleged  value 
of  120  shares  of  the  capital  stock  of  the 
Bank  of  California.  The  nature  of  the  con- 
troversy will  be  sufficiently  disclosed  by  a 
brief  statement  of  some  of  the  leading  facts: 
On  the  15th  of  November,  1881,  N.  J.  Brlt- 
tain  was  the  owner  of  tbe  stock  In  question, 
which  stood  in  bis  name  on  tbe  books  of  tbe 
corporation,  and  was  evidenced  by  certificate 
No.  17.  On  that  day  he  indorsed  the  certifi- 
cate in  blank,  and  delivered  it  to  Bowman 
as  a  pledge  to  secure  advances  which  Bow- 
man at  the  same  time  agreed  to  make  to 

e  extent  of  $15,000.  On  the  1st  of  Decem- 
',  1881,  Bowman  delivered  this  certificate 


of  stock  to  the  defendant  the  Oakland  Bank 
of  Savings  as  a  pledge  to  secure  his  over- 
draft   account    with    that    bank.    Between 
December,  1881,  and  tbe  IStb  day  of  October, 
1884,    Bowman   made   certain   advances    to 
Brittain,  which  were  fully  repaid  prior  to  the 
last-named  date,  and  during  the  same  time 
Bowman's  overdraft  account  with  the  de- 
fendant bank   exceeded  the  value  of  said 
stock.    On  October  15,  1884,  tbe  defendant 
bank  surrendered  said  certificate  of  stock. 
No.  17  to  the  Bank  of  Oallfomla,  and  pro- 
cured the  issuance  to  itself  of  a  new  cer- 
tificate for  the  same  120  shares  of  stock. 
Two  days  later  Brittain  notified  the  Oak- 
land Bank  of  the  facts  above  stated  regard- 
ing his  ownership  of  the  stock,  of  Its  pledge 
to  Bowman,  and  of  the  full  payment  of  the 
advances  secured  by  the  pledge.    The  Oak- 
land Bank,  however,  refused  his  demand  for 
a  return  of  the  stock  upon  the  ground  tbac 
they  had  taken  it  in  good  faith  from   the 
apparent  owner,  and  held  It  as  a  pledge  to 
secure  a  debt  exceeding  its  value.    Shortly 
afterwards,  on  the  i)etltion  of  his  creditors. 
Bowman  was  adjudged  an  insolvent,  and  up- 
on the  appointment  of  his  assignee  tbe  claim 
of  Brittain  for  the  value  of  said  120  shares 
of  stock  was  presented  as  a  demand  against 
the  insolvent  estate.    As  such  it  was  duly 
allowed  for  the  full  sum  of  $20,000,  and  sub- 
sequently  tbe   same    dividends   were    paid 
thereon  as  upon  the  claims  of  other  creditors. 
On  or  about  tbe  25th  of  August,  1865,  and 
after  Bowman's  assignment  In  insolvency. 
the  Oakland  Bank,   without  any  order    of 
court,  and  without  demand  or  notice,  aold 
at  auction  said  120  shares  of  stock  for  $18.- 
941,— their    full    value,--and    credited     tha.t 
amount    to    Bowman's    overdraft    account, 
leaving  a  balance  of  more  than  $2,000  tin- 
paid.    In  May,  1887,  the  Oakland  Bank   as- 
signed to   Chickerlng   all   its  then   ezlBtlng 
demands  and  claims  against  Bowman   and 
his  estate,  and  in  July,  1888,  Bowman's  as- 
signee in  insolvency,  predecessor  of  the  plain- 
tiff herein,  made  a  tender  to  the  defenclant 
bank  of  the  sum  of  $10  In  payment  of  any 
balance  tben  due  from  Bowman,  and    de- 
manded a  return  of  said  120  shares  of  pledged 
stock.    This  tender  was  declined,  and    the 
demand  refused,  and  thereupon  tlite  action 
was  commenced  on  August  16,  1888.     The 
cause  was  tried  by  the  court,  judgment  Klven 
for  the  defendant  and  a  motion  for    new 
trial    overruled.    From    the   Judgment     and 
order  the  plaintiff  appeals. 

In  order  to  a  proper  consideration  ot  tbe 
real  merits  of  the  case.  It  will  be  convenient, 
in  the  first  place,  to  dispose  of  some  Irrel- 
evant matters  that  have  been  brought  Into 
It  Besides  the  facts  above  stated,  the  com- 
plaint contains  a  number  of  allegations  to 
the  effect  that  the  defendant  bank  was  not 
acting  In  good  faith  when  It  took  the  stock 
as  a  pledge  to  secure  Bowman's  debt;  the 
substance  of  the  charge  being  that  it    had 

notice  of  facts  at  least  su^cj^^lj^  put  it 
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Tipon  Inquiry,  which,  if  made^  woold  have 
iUsdosed  the  fact  that  the  stock  was  the 
property  of  Brlttain,  and  that  Bowman  bad 
DO  right  to  pledge  It  for  more  than  the  small 
amonnt  of  Brlttain's  indebtedness  to  bim. 
In  support  of  these  allegations  evidence  was 
offered  at  the  trial,  and  in  various  ways 
there  seems  to  have  been  an  effort  to  re- 
enforce  the  claim  of  plaintiff  by  calling  to 
its  aid  the  supposed  claims  of  Brittain 
against  the  bank  arising  out  of  its  trans- 
actions with  Bowman  in  relation  to  this 
stock.  It  is  not  entirely  clear  from  the  argu- 
ment of  counsel  for  appellant  to  what  ex- 
tent he  relies  in  support  of  his  appeal  vipon 
this  feature  of  the  case  and  the  rulings  of 
the  superior  court  relating  to  it;  for,  while 
he  concedes  in  two  passages  of  his  closing 
brief  that  "Brlttain's  rights  and  interests 
are  not  Involved  in  the  case,"  he  yet  in  other 
parts  of  his  argument  insists  upon  assign- 
ments of  error  which,  upon  this  concession, 
appear  to  be  wholly  unsupported.  In  view 
of  this  uncertainty  as  to  appellant's  position, 
we  deem  It  proper  to  say  that,  in  our  opin- 
ion, the  rights  of  Brittain  against  the  bank, 
whatever  they  may  have  been,  have  no  place 
in  this  controversy.  The  plaintiff  is  not 
Brlttain's  assignee,  and  his  only  claim  of 
title  to  the  stock  is  wholly  dependent  on  the 
assumption  that  Bowman  converted  it  by 
pledging  Brlttain's  title  to  the  bank.  Upon 
this  ground  alone  could  Brittain  claim  the 
value  of  the  stock  from  Bowman's  assignee, 
and  the  allowance  of  that  claim  and  payment 
of  dividends  to  Brittain  estops  him  to  deny 
that  his  title  passed  by  the  conversion.  Any 
claim  that  Brlttain's  title  was  not  effectively 
pledged  by  Bowman  to  the  bank  is,  there- 
fore, entirely  Inconsistent  with  the  only 
possible  right  of  tills  plaintiff  to  recover  in 
the  present  action.  The  right  of  Bowman's 
assignee  to  recover  the  value  of  the  stock  is 
precisely  the  same  right  that  Bowman  him- 
self would  have  had  If,  after  pledging  the 
stock  to  secure  his  own  Indebtedness,  he 
had,  on  Brlttain's  demand  paid  him  its  full 
value;  and  Brlttain's  rights  are  the  same 
as  they  would  have  been  after  demanding 
and  accepting  such  value.  When  personal 
property  has  been  converted,  the  owner,  by 
accepting  its  value,  on  suing  and  recovering 
its  value  from  the  trespasser,  passes  the 
title  to  him;  and  so  In  this  case  the  same 
act  that  invested  plalntlS  with  the  only  title 
he  has  put  an  end  to  any  claim  of  title  in 
Brittain. 

The  supposed  right  of  Brittain  as  against 
the  Oakland  Bank  being  thus  eliminated 
from  the  case,  we  have  only  to  cObsider  the 
rights  of  Brlttain's  assignee  arising  out  of  a 
valid  pledge  by  Bowman  to  the  bank  of  the 
whole  property  In  the  stock;  and  those  rights 
cannot  possibly  be  greater  than  Bowman's 
owB  rights  would  have  been  if  the  stock 
which  he  pledged  had  been  rightfully,  as  well 
as  apparently,  his  own  property,  and  he  were 
■olng  In  his  own  name  for  its  value.    We 


assume  that  the  bank  was  guilty  of  a  con- 
version of  the  stock  by  selling  Its  pledge 
without  notice,  and  that  plaintiff  is  entitled 
to  recover  for  the  benefit  of  Bowman's  cred- 
itors whatever  damages  resulted  from  such 
conversion.  The  superior  court  found,  and 
found  correctly,  that  In  fact  no  damages  re- 
sulted from  the  sale.  Bowman's  debt  to  the 
bank  on  his  overdraft  account  amounted  at 
the  date  of  the  sale  to  more  than  ^1,000. 
It  Is  not  claimed  that  the  stock  was  ever 
worth  more  than  $20,000,  and  the  proof  Is 
that  118,941— the  price  for  which  It  was  sold 
—was  all  that  It  was  worth.  This  full  value 
of  the  stock  was  immediately  credited  on 
Bowman's  overdraft  account,  so  that  he  lost 
nothing  and  the  bank  gained  nothing  In  con- 
sequence of  the  technical  conversion  upon 
which  this  action  Is  founded.  But  the  appel- 
lant contends  that  the  conversion  of  the 
pledge  by  selling  without  notice,  followed  by 
his  tender  of  $10  in  payment  of  any  balance 
remaining  due  from  Bowman  to  the  bank,— 
the  amount  of  the  tender  not  having  been  ob- 
jected to,— gave  him  a  right  of  action  to  re- 
cover the  full  value  of  the  stock,  and  that 
defendant  has  nothing  to  set  off  or  recoup 
against  his  demand,  for  two  reasons:  First, 
because  prior  to  his  tender  and  demand  for 
a  return  of  the  stock  the  bank  had  parted 
with  Its  entire  original  claim  against  Bow- 
man by  Its  assignment  to  Chlckering;  and, 
second,  because,  if  such  was  not  the  effect  of 
the  assignment  to  Chlckering,  still  the  failure 
of  the  defendant  to  object  to  the  amonnt  of 
the  tender  of  $10,  followed  by  the  deposit 
of  that  sum  to  Its  credit  in  another  bank, 
with  due  notice  thereof,  had  the  effect,  under 
the  provisions  of  our  Codes,  to  extinguish  the 
entire  Indebtedness  of  over  $20,000.  Several 
of  appellant's  principal  assignments  of  error 
depend  upon  the  first  of  these  propositions, 
and  rest  upon  rulings  of  the  superior  court 
excluding  evidence  and  refusing  to  find  spe- 
cially that  the  whole  of  defendant's  original 
claim  passed  to  Chlckering  by  the  assign- 
ment We  think  the  superior  court  ruled  cor- 
rectly respecting  these  matters.  The  date  of 
the  assignment  to  Chlckering  was  In  May, 
1887,  and  it  was  In  general  terms  an  assign- 
ment of  all  claims,  demands,  and  rights  of 
actions  which  the  bank  then  had  against 
Bowman  or  his  assignee.  The  theory  of  the 
appellant  Is  that,  the  sale  of  Bowman's 
pledge  being  Illegal  for  want  of  notice,  the 
credit  of  the  proceeds  upon  the  secured  in- 
debtedness was  simply  void;  that  the  ac- 
count remained  xmaltered  in  legal  effect,  and 
the  debt  undiminished,  as  a  consequence  of 
which  the  entire  original  claim  of  the  bank 
was  covered  by  the  general  terms  of  the 
assignment.  It  is  scarcely  necessary  to  say 
that  there  Is  noticing  in  the  case,  aside  from 
the  language  of  the  assignment,  to  indicate 
that  either  Chlckering  or  the  bank  understood 
or  Intended  it  to  have  any  such  effect  On 
the  contrary,  the  consideration  paid,  the  con- 
dition of  Bowman's  overdraft  account  as  it 
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then  stood  on  the  books  of  the  bank,  the 
number  and  amount  of  other  and  independent 
claims  against  Bowman's  estate  in  insol- 
Teucy  then  held  by  the  bank,  and  all  the 
surrounding  and  attendant  circumstances,  as 
well  as  the  practical  construction  placed  up- 
on the  transaction  by  the  parties  to  it,  all 
support  the  conclusion  that  the  bank  did  not 
intend  to  assign,  and  Chickering  did  not  ex- 
pect to  get,  any  part  of  the  claim  of  the 
bank  on  the  overdraft  account,  except  so 
much  thereof  as  remained  after  crediting 
the  proceeds  of  the  pledged  stock.  Upon 
these  grounds  alone  It  should  be  held  against 
this  claim  of  a  otranger  that  the  assignment 
should  be  given  the  effect  intended  by  the 
parties  to  it  But,  even  if  this  claim  as  to 
the  effect  of  the  assignment  was  being  urged 
by  or  in  behalf  of  the  assignee,— a  claim  that 
he  has  never  made,— there  wonld  be  a  suffi- 
cient answer  to  It  upon  grounds  technically 
valid.  The  provision  of  the  Code  for  notice 
to  the  pledgor  before  sale  of  a  pledge  is 
made  for  his  benefit,  and  he  alone  has  a  right 
to  complain  of  its  omission.  Where,  after 
a  sale  without  notice,  he  has  been  credited 
upon  his  indebtedness  with  the  full  value  of 
the  pledge.  It  may  be  greatly  to  his  advan- 
tage to  accept  the  situation,  and  he  may 
ratify  the  sale  either  expressly  or  by  impli- 
cation. He  is  not  bound  to  object  and  until 
he  does  object  the  sale  and  credit  bind  his 
creditor.  As  to  the  latter,  and  third  parties 
'dealing  with  blm,  there  is  nothing  to  be 
transferred  by  assignment  excepting  the  bal- 
ance remaining  due  after  deducting  the  pro- 
ceeds of  the  pledge.  An  assignment  cannot 
carry  a  claim  with  which  the  assignor  has 
parted  by  a  transaction  of  the  benefit  of 
which  his  debtor  may  avail  himself  at  bis 
option,  and  the  effect  of  the  assignment  at 
the  time  when  it  Is  made  will  not  be  enlar- 
ged by  any  subsequent  acts  of  the  debtor. 
Here  a  period  of  more  than  18  months  has 
elapsed  after  the  sale  of  the  pledge  and  the 
credit  of  its  proceeds  before  the  assignment 
to  Chickering,  and  neither  Bowman  nor  bis 
assignee  has  made  any  objection.  As  be- 
tween Chickering  and  the  bank,  therefore, 
there  was  nothing  to  be  assigned  except  the 
balance  of  the  overdraft  account  and  the 
other  and  independent  claims  then  existing 
In  favor  of  the  bank.  When,  more  than  a 
year  later,— in  July,  1888,— plaintiff  made  his 
tender,  and  demanded  a  return  of  the 
pledged  stock,  if  the  effect  was  to  revive  that 
portion  of  the  indebtedness  which  had  been 
canceled  by  the  credit  of  1885,  it  was  revived 
in  favor  of  the  bank,  and  not  in  favor  of 
Chickering.  In  this  view  of  the  case  It  is 
clearly  distinguishable  from  Ralston  v.  Bank, 
112  Cal.  214,  44  Pac.  476,  where  there  had 
been  no  credit  upon  the  indebtedness  of  the 
stockholder,  and  the  whole  of  it  bad  been 
assigned.  The  New  York  case  (Stokes  v. 
Stokes,  148  N.  Y.  718,  43  N.  B.  211)  is  even 
less  in  point 
The  bank,  then,  having  a  claim  of  Its  own 


amounting  to  $18,941,  which  It  was  entitled 
to  have  paid  before  surrendering  Its  security, 
it  Is  conceded  that  plaintiff  was  bound  to 
make  a  proper  tender  of  payment  before  he 
could  demand  a  return  of  the  pledge,  or  sue 
for  Its  conversion.  He  tendered,  as  we  have 
seen,  the  sum  of  $10.  To  the  amount  of  this 
tender  no  objection  was  made,  the  officers  of 
the  bank  simply  declaring  that  they  did  not 
claim  anything  to  be  due  from  Bowman  .or 
Bowman's  assignee.  The  $10  was  thereupon 
deposited  In  another  bank  to  the  credit  of 
defendant  and  due  notice  given.  The  appel- 
lant contends  that  by  this  means  he  not  only 
gained  a  right  of  action  for  the  conversion 
of  the  stock,  but  extinguished  the  whole  in- 
debtedness for  which  It  had  been  pledged,— 
that  by  an  offer  to  pay  $10  he  extinguished 
an  Indebtedness  of  $18,941.  To  sustain  this 
contention  he  cites  sections  ISOO  and  1501  of 
the  Civil  Code.  "An  obligation  for  the  pay- 
ment of  money  is  extinguished  by  a  due  offer 
of  payment  if  the  amount  is  immediately 
deposited  in  the  name  of  the  creditor,  with 
some  bank  of  deposit  within  this  state,  of 
good  repute,  and  notice  thereof  Is  given  to 
the  creditor."  Section  1500.  "All  objections 
to  the  mode  of  an  offer  of  performance, 
which  the  creditor  has  an  opportunity  to 
state  at  the  time  to  the  person  making  the 
offer,  and  which  could  be  then  obviated  by 
him,  are  waived  by  the  creditor.  If  not  then 
stated."  Section  1501.  And  sections  2074 
and  2076  of  the  Code  of  Civil  Procedure: 
"An  offer  In  writing  to  pay  a  particular  sum 
of  money,  or  to  deliver  a  written  instrument 
or  specific  personal  property.  Is,  if  not  ac- 
cepted, equivalent  to  the  actual  production 
and  tender  of  the  money.  Instrument  or 
property."  Section  2074.  "The  person  to 
whom  a  tender  Is  made  must  at  the  time, 
specify  any  objection  he  may  have  to  the 
money.  Instrument,  or  property,  or  he  must 
be  deemed  to  have  waived  it;  and  if  the 
objection  be  to  the  amount  of  money,  the 
terms  of  the  instrument  or  the  amount  or 
kind  of  property,  he  must  specify  the  amount 
terms,  or  kind  which  he  requires,  or  be  pre- 
cluded from  objecting  afterward."  Section 
2076.  These  provisions  of  the  Code  of  Pro- 
cedure are  mere  rules  of  evidence  affecting 
the  question  of  costs  and  the  right  to  bring 
actions  in  cases  where  a  tender  is  necessary 
before  commencing  the  action.  This  is  very 
clearly  shown  by  the  two  cases  cited  by  ap- 
pellant from  our  own  Reports.  Bank  v.  Ap- 
plegarth,  67  Cal.  86,  7  Pac.  139,  476;  Scott 
V.  Jackson,  89  Cal.  258,  26  Pac.  898.  The 
provisions  of  the  Civil  Code  come  nearer  the 
case,  but  they  do  not  sustain  the  appellant's 
contention.  An  offer  of  $10  Is  not  a  due 
offer  of  payment  of  a  debt  of  nearly  $20,000, 
conceding  that  a  debt  then  existed:  and  there 
was  no  objection  that  could  have  been  made 
to  the  mere  mode  of  the  offer.  Besides,  the 
Oakland  Bank  is  not  claiming  that  anything 
Is  due  or  was  due  at  the  time  of  the  tender* 

Its  claim  Is  that  the  obligation  bad  long  be- 
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fore  been  extinguished  by  the  credit  given 
for  the  proceeds  of  tbe  stock.  It  recoups  the 
damages  by  crediting  the  proceeds  of  the 
pledge  at  the  date  of  the  conversion. 

Tbeee  views  as  to  the  main  features  of  the 
case  render  it  wholly  unnecessary  to  consider 
the  namerous  minor  assignments  of  error 
upon  the  rulings  ana  findings  of  the  court,-r 
sncti  rulings,  tot  instance,  as  the  refusal  to 
allow  proof  of  an  assignment  from  Ghlcker- 
Ing  to  Brlttain.  If  the  assignment  to  Chick- 
erlng  was  of  no  consequence  In  this  case,  his 
assignment  to  Brlttain  must  be  equally  Im- 
material. 

Tbe  judgment  and  order  of  the  superior 
court  are  affirmed. 


We  concur:    HcFARLAND,  J.;  TBMPLB, 


J. 


CBOKB  V.  AMERICAN  NAT.   BANK  OP 
DENVER.! 

•Court  of  Appeals  of  Colorado.    Sept.  8,  1902.) 

IRRIGATION  —  EASEMENT  —  DISTURBANOD  — 

■QOITT— DEEDS— NOTICE  TO  QRAN- 

TEE— ESTOPPEL. 

1.  On  an  issue  as  to  rights  in  an  irrigation 
ditch  the  court  found  that  plaintiff  was  enti- 
tled to  use  the  ditch  to  carry  water,  subject  to 
defendant's  right  to  use  the  same  for  such  pur- 
pose, and  the  decree  permitted  plaintiff  to  use 
the  ditch  at  all  times,  even  though  defendant 
were  nsing  it.  Held,  that  the  decree  departed 
from  the  findlDgs,  and  should  be  modified  bo  as 
to  make  plaintiff's  use  subject  to  defendant's. 

2.  A  parol  contract,  whereby  one  eives  an- 
other a  right  to  construct  an  irrigation  ditch 
over  the  former's  land,  is  not  void  under  the 
statute  of  frauds. 

3.  The  open  and  visible  use  of  an  easement 
consisting  of  an  irrigating  ditch  for  six  years 
ii  notice  of  such  easement  to  a  grantee  of  the 
servient  tenement. 

4.  where  land  is  conveyed  by  deed  with  the 
Qsnai  covenants  of  seisin  and  right  to  convey, 
one  claiming  an  easement  of  a  right  to  carry 
water  in  an  irrigation  ditch  on  the  land,  and 
who  was  not  a  party  to  the  deed,  nor  in  priv- 
ity with  the  grantee,  is  not  precluded  from 
showing  such  easement  as  against  the  grautee. 

5.  A  suit  to  prevent  the  obstruction  of  an 
easement  of  a  right  to  carry  water  in  an  irri- 
iration  ditch  is  within  the  jurisdiction  of  equity. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Salt  by  the  American  National  Bank  of 
Denver  against  Edward  J.  Croke.  From  a  de- 
cree for  complainant,  defendant  appeals.  Af- 
firmed. 

M.  J.  Bartley,  for  appellant.  T.  J.  O'Don- 
nell,  for  appellee. 

GUNTER,  J.  T.  B.  Croke,  owning  a  reser- 
voir on  section  9,  deshred  to  Irrigate  there- 
from 15  acres  In  section  15.  Barker,  own- 
ing a  reservoir  on  section  10,  wanted  to  hrri- 
ga(e  therefrom  about  40  acres  in  the  S.  W. 
%  of  section  10.  A  ditch  located  on  the  8. 
W.  14  of  section  10,  connecting  the  reservoir 
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on  section  0  with  the  15  acres  in  section  15. 
would  convey  the  water  from  both  reservoirs 
to  the  parcels  to  be  Irrigated.  Barker,  own- 
ing the  S.  W.  %  of  section  10,  orally  agreed 
that.  If  Croke  would  build  the  ditch,  he 
would  furnish  the  land,  and  that  the  ditch 
should  be  used  by  them  Jointly.  In  about 
1888,  pursuant  to  this  understanding,  the  ditch 
was  constructed  by  Croke,  and  used  as  In- 
tended by  the  original  parties  until  1894,  and 
by  their  successors  in  interest  until  1897. 
The  rights  of  T.  B.  Croke  are  held  by  the 
present  plaintiff,  the  rights  of  Barker  by 
present  defendant  In  1887  tbe  defendant 
refused  to  allow  plaintiff  to  use  the  ditch  for 
the  conveyance  of  water  in  farlgatlng  the  15 
acres  in  section  15.  This  action  was  brought 
to  enjoin  defendant  from  interfering  with 
philntlff's  alleged  easement.  PlalntUt  had 
judgment,  and  defendant  appealed. 

1.  The  complaint  stated  facts  which.  If 
established,  entitled  plaintiff  to  a  decree  en- 
joining defendant  from  Interfering  with  tbe 
right  of  plaintiff  to  flow  through  the  ditch 
In  question  sufficient  water  to  irrigate  15 
acres  In  section  15.  There  was  a  direct  con- 
flict on  the  material  allegations  of  the  com- 
plaint between  the  testimony  of  Wright 
Barker,  the  main  witness  for  plaintiff,  and 
T.  B.  Croke,  the  leading  witness  for  the  de- 
fendant. The  trial  court  gave  credit  to  the 
testimony  of  the  former,  and  found  the  ma- 
terial allegations  of  tbe  complaint  establish- 
ed. These  findings  we  accept.  It  Is  object- 
ed that  the  decree  departs  tbe  findings.  The 
court  finds  plaintiff  entitled  to  use  tbe  ditch 
in  question  for  irrigation  of  15  acres  In  sec- 
tion 15,  "subject,  however,  to  the  right  of 
the  said  Barker  to  use  the  said  ditch  to  car- 
ry water  from  a  reservoir  situated  on  said 
8.  W.  %  of  section  10  for  the  Irrigation  of 
alMUt  40  acres  of  his  land."  The  decree, 
however,  permits  plaintiff  to  use  the  ditch  at 
all  times,  even  though  defendant  Is  using  It; 
thus  departing  the  findings  in  not  making 
such  use  of  plaintiff  subject  to  the  Barker 
use,  to  which  last  use,  as  stated,  defendant 
has  succeeded.  We  are  not  advised  by  the 
evidence  or  findhigs  that  the  section  of  ditch 
in  question  Is  of  sufficient  capacity  to  per- 
mit the  simultaneous  use  of  It  by  plaintiff 
and  defendant  to  tbe  extent  of  their  above 
respective  rights.  If  It  Is  not  of  sufficient 
capacity  to  permit  such  simultaneous  joint 
use,  the  attempt  to  exercise  the  same  would 
result  In  an  Interference  with  defendant's 
superior  right  The  decree  In  this  particu- 
lar should  conform  to  tbe  findings  by  making 
the  use  of  plaintiff  subject  to  tbe  use  of  de- 
fendant While  It  Is  testified  that  It  was 
not  tbe  practice  to  use  the  ditch  by  both  par- 
ties at  the  same  time,  there  Is  no  reason 
why  it  should  not  be  so  used,  provided  it 
can  be  done  without  Interference  with  the 
above  superior  right  of  defendant.  The  de- 
cree below  will  be  modified  here  to  satisfy 
this  conclusion  in  tbe  following  manner: 
There  will  be  eliminated  from  Oie  Af /urea  .M 


Digitized  by ' 


230 


70  PAGIFIO  BBPOBTSat. 


(Wash. 


that  portion  thereof  beghmlng  at  the  worda 
"to  ita  full  capacity  for  the  Irrigation  of  aaid 
lands,"  in  folio  220,  down  to  and  inclusive  of 
"the  irrigation  season  of  each  year,"  In  folio 
230,  and  there  will  be  sulistituted  therefor  the 
following:  "For  carrying  water  from  the  said 
reservoir  situated  on  said  E.  %  of  section  0 
to  irrigate  the  15  acres  of  land  In  said  sec- 
tion 15  owned  May  19,  1887,  by  plaintiff, 
subject,  however,  to  the  right  of  said  de- 
fendant to  use  the  said  ditch,  to  carry  water 
from  a  reservoir  situate  on  said  S.  W.  %  of 
section  10  for  the  Irrigation  of  abont  40  acres 
of  land  owned  by  him  May  19,  1887,  In  said 
section  10." 

2.  The  contract  whereby  Barker  gave  to 
Croke  the  right  to  construct  the  ditch  In 
question  over  his  land  was  not  In  writing. 
It  Is  contended  that,  such  being  the  case,  tbe 
contract  is  void  under  the  statute  of  frauds. 
The  contrary  is  decided  In  De  GraCrenrled  v. 
Savage.  9  Colo.  App.  131,  47  Pac.  902.  See, 
also,  Tynon  v.  Despain,  22  Colo.  240,  43  Pac. 
1039. 

3.  Barker,  who  granted  to  T.  B.  Croke  the 
right  to  construct  and  use  the  ditch  in  ques- 
tion over  his  land  In  section  10,  conveyed 
the  S.  W.  \i  of  section  10  to  tbe  defendant 
withont  making  any  exception  of  the  ease- 
ment in  question.  It  Is  Insisted  that  the  de- 
fendant took  the  land  without  notice  of  the 
easement,  and  therefore  discharged  thereof. 
The  dltcb,  as  stated,  was  constructed  in  1888. 
It  was  used  by  T.  B.  Croke  In  irrigating  the 
laud  In  section  15  from  that  time  until  1894, 
when  defendant  purchased  the  S.  W.  %  of 
section  10,  over  which  this  ditch  ran.  This 
open  visible  use  of  the  easement  charged  de- 
fendant with  notice  of  the  Interest  of  T.  B. 
Croke  therein.  McLure  v.  Koen,  25  Cola 
284,  53  Pac.  1058;  Irrigation  Co.  v.  Lesher, 
28  Colo.  273,  (16  Pac.  44;  Canal  Co.  v.  Erey- 
bUl,  17  Colo.  App.  — .  67  Pac.  1026. 

4.  Wright  Barker,  as  stated,  made  a  deed 
to  defendant  of  the  8.  W.  ^  of  section  10  In 
1894,  containing  the  usual  covenants  of  seisin 
and  right  to  convey,  and  that  the  land  con- 
veyed was  free  from  all  Hens  except  one  speci- 
fied. Barker  was  called  by  plaintiff  to  testi- 
fy to  the  parol  grant  of  the  easement  In 
question  to  T.  B.  Croke  In  1888.  Counsel 
for  defendant  objected  to  his  testifying,  "be- 
cause the  said  evidence  would  have  a  ten- 
dency to  nullify  the  deed  to  the  defendant." 
This  plaintiff  was  not  a  party  to  the  deed 
between  Barker  and  the  defendant  E^dward 
J.  Croke,  nor  a  privy  of  Barker's  grantee. 
It  Is  not,  therefore,  estopped  by  tbe  recitals 
in  Barker's  deed,  nor  In  any  other  way  pre- 
cluded from  showing  the  falsity  of  the  re- 
citals therein.  It  was  at  liberty  to  show  the 
true  facts  In  contradiction  to  the  recitals  In 
snld  deed,  as  it  would  be  to  show  tbe  true 
facts  In  contradiction  of  any  other  hearsay 
statements  of  Barker.  2  Devi.  Deeds,  {{  820, 
821;   2  Whart  Bv.  §S  1041,  1042. 

5.  It  is  furtbor  Insisted  that  this  Is  not  a 
case  of  equitable  cognizance.    As  seen  from 


the  recitals  above,  the  action  was  brought  t* 
protect  plaintiff  In  Its  enjoyment  of  an  ease- 
ment Such  a  proceeding  la  peculiarly  withtai 
the  Jurisdiction  of  equity.  8  Pom.  Eq.  Jur. 
i  1351;  Fuller  v.  Mining  Co.,  12  Colo.  12. 
19  Pac  836. 
Let  the  Judgment  be  affirmed.    Affirmed. 


STATE  ex  rel.  FOSTER  v.  SUPERIOR 

COURT  OF  KING  COUNTY.* 

(Sapreme  Court  of  Washington.    Oct.  1,  1902.) 

PROHIBITION-JURISDICTION   OF  TRIAL 
COURT. 

1.  Where  the  trial  court  had  jurisdiction,  the 
correctness  of  its  ruling  on  a  demurrer  to  the 
answer  cannot  be  reviewed  by  a  writ  of  prohi- 
bition, and  it  is  immaterial  that,  because  of 
tbe  small  amount  involved,  there  is  no  remedy 
by  appeal  or  certiorari. 

Petition  by  the  state,  on  the  relation  of 
Howard  B.  Foster,  against  the  superior  court 
of  King  county,  for  a  writ  of  prohibition. 
Writ  denied. 

Geo.  B.  Cole,  for  relator.  Allen,  Allen  & 
Stratton,  for  respondent. 

MOUNT,  J.  Petition  for  writ  of  prohibi- 
tion against  the  superior  court  of  King  conn- 
ty.  The  relator  ffied  a  complahit  In  the  court 
below,  praying  for  a  money  Judgment  against 
one  H.  P.  McClure  In  the  sum  of  $116.80. 
Thereafter  the  said  McCIure  filed  an  answer 
In  said  cause,  which  answer  denied  many  of 
the  allegations  of  the  complaint,  and  also 
pleaded  a  counterclaim,  and  prayed  for  Judg- 
ment against  tbe  plaintiff  for  $198.90.  To 
this  answer  tbe  relator  filed  a  motion  to 
strike  parts  thereof.  This  motion  being  de- 
nied, the  relator  filed  a  general  demmrer, 
which  was  also  denied  by  the  court.  Re- 
lator now  seeks  to  prohibit  the  lower  court 
from  considering  the  allegations  of  tbe  said 
answer. 

It  will  be  readily  seen  that  this  is  an  ef- 
fort to  review  by  prohibition  an  alleged  error 
of  the  lower  court  in  overruling  the  denaur- 
rer.  The  court  below  certainly  had  Juris- 
diction to  pass  npon  the  questions  raised  by 
the  demurrer,  and  Its  mling,  even  if  error. 
cannot  be  reviewed  here  upon  petition  for 
prohibition,  because  "it  matters  not  whether 
the  court  below  has  decided  correctly  or  er- 
roneously. Its  Jurisdiction  being  conceded, 
prohibition  will  not  go  to  prevent  an  erro- 
neous exercise  of  that  Jurisdiction."  State 
V.  Hogg,  22  Wash.  646,  62  Pac.  143;  State 
V.  Benson.  21  Wash.  571,  58  Pac.  1066;  State 
V.  Superior  Court  of  Jefferson  Co.,  20  Wash. 
502,  55  Pac.  933;  State  v.  Moore,  23  Wash. 
115,  62  Pac.  441;  State  v.  Board  of  State 
Land  Com'rs,  23  Wash.  700,  63  Pac.  532. 

It  Is  argued,  however,  that  because  tbe 
amount  Involved  is  less  than  $200,  and  there 
is  no  remedy  by  appeal  or  certiorari,  there- 
fore the  writ  of  prohibition  will  be  issued. 
This  position  is  necessarily  in  coofiict  with 
the  rule,  announced  in  the  authorities  cited 

•Rehearing  denied  January  12,  1903. '^-'ik^^ 
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above,  that  prQhibitkA  will  not  go  to  prevent 
an  eironeons  exercise  of  jurisdiction.  The 
oflice  of  prohibition  is  to  prevent  the  lower 
conrt  from  asBumlng  to  exowlse  jurisdiction 
where  it  has  none  or  is  acting  In  excess 
thereof.  In  snob  a  case,  tvbere  there  is  no 
appeal  or  other  means  of  review,  the  writ 
will  lasae;  but  where,  as  in  this  case,  the 
court  l8  acting  within  its  jurisdiction,  and 
there  is  no  appeal,  prohibition  will  not  lie  to 
review  on  alleged  error. 
The  writ  will  therefore  be  denied. 

BBAVIS,  C.  J.,  and  PULLBRTON,  HAD- 
LBY,  ANDEB8,  and  WHITE,  JJ.,  concur. 


DRAKB  et  ui.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    Sept.  23, 
1902.) 

MimiCIPAL.  CORPORATIONS  —  NEGLIOENCB — 
STREETS  —  INJURIES  —  CONTRACTORS  —  NO- 
TICE —  LIABILITY  —  CONTRIBUTORY  NEOLI- 
OENCB— INSTR  UCTIONS. 

1.  A  pedestrian  fell,  in  the  nighttime,  into  an 
excavation  made  in  a  street  by  a  city  contractor 
in  laying  a  sewer.  The  sewer  had  been  in  the 
course  of  construction  for  some  weeks,  and 
dnring  that  time  the  contractor  had  given  warn- 
iog  of  the  excavations  by  placing  lights  on 
quittiiig  woric  each  day.  On  the  evening  of  the 
accident  he  failed  to  pat  in  place  the  custom- 
ary lights.  The  city  learned  that  the  lights 
were  not  in  place  at  about  the  time  the  accident 
happened,  and  then  took  immediate  steps  to 
place  them.  Held,  that  the  city  was  negligent, 
since  It  was  bound  to  see  that  the  signals  were 
in  place  on  each  recurring  night. 

2.  A  pedestrian  fell,  in  the  nighttime,  into  an 
excavation  made  in  a  street  by  a  city  con- 
tractor. She  resided  on  the  street  where  the 
sewer  was  being  constructed,  and  had  knowl- 
edge that  excavations  had  been  made  in  the 
street,  but  did  not  know  their  exact  location. 
Several  iiersons  called  to  her,  warning  her  of 
the  opening  into  which  she  fell,  just  at  the 
time  or  immediately  preceding  her  taU,  and  she 
claimed  that  she  heard  tiie  warnings  too  late  to 
save  herself.  Held,  that  the  question  of  her 
contributory  negligence  was  for  the  jury. 

3.  In  an  action  for  injuries  sustained  by  fall- 
ing in  the  nighttime  into  an  unguarded  exca- 
vation made  iu  a  street  by  a  city  contractor,  an 
instraction  that,  though  tiie  street  was  in  a  de- 
fective condition,  the  city  would  not  be  liable 
if  it  used  reasonable  care  to  discover  that  con- 
dition, and  the  accident  happened  before  a  rea- 
sonable time  had  elapsed  after  that  discovery, 
is  inapplicable  to  relieve  the  city  from  liability, 
thongh  it  remedied  the  defect  as  soon  as  possible 
after  notice  that  the  excavation  was  unguarded. 

Appeal  from  superior  conrt.  King  county; 
Geo.  Meade  Emory,  Judge. 

Action  by  W.  H.  Drake  and  wife  against 
the  city  of  Seattle.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  E.  Humphrey,  Edward  "Von  Tobel,  and 
John  P.  Hartman,  for  appellant  Geo.  B. 
Morris,  for  respondents. 

FULLERTON,  J.  The  respondents,  who 
were  plaintifls  below,  are  husband  and  wife. 
Tbey  brought  this  action  to  recover  for  per- 
sonal Injuries  received  by  the  wife  from  a 
fall   Into  an  opening  made  in  one  of  the 


public  streets  of  the  city  of  Seattle  by  cer- 
tain persons  who  were  engaged  under  a  con- 
tract with  the  city  in  laying  a  sewer  there- 
in. In  laying  the  sever  the  contractors  did 
not  dig  a  continuous  trench  or  ditch  along 
tbe  surface  of  the  ground,  but  dug  a  series 
of  openings  certain  distances  apart,  and  con- 
nected these  by  running  tunnels  from  one 
to  the  other  beneath  the  surface.  The  open- 
ing Into  which  the  injured  respondent  fell 
was  made  between  parallel  street  car  tracks 
near  the  Intersection  of  a  cross  street,  where 
tbe  street  cars  stopped  for  passengers  to 
get  on  and  off,  and  was  some  4  feet  wide, 
16  feet  long,  and  12  feet  deep.  Tbe  ac- 
cident occurred  about  7  o'clock  In  tbe  even- 
ing, and  after  It  had  become  quite  dark. 
A  street  car,  on  which  the  respondents  In- 
tended to  take  passage,  came  along  the 
street,  stopping  opposite  the  opening.  As 
tbe  respondents  approached  the  car,  the  in- 
jured respondent  noticed  a  vacant  seat  on 
the  side  of  the  car  next  to  the  opening,  and, 
hastening  to  reach  it,  started  down  between 
the  car  tracks,  and,  falling  to  heed,  or, 
perhaps,  understand,  the  warnings  which 
were  given  when  her  movements  were  ob- 
served by  those  having  knowledge  of  her 
danger,  fell  into  the  opening,  receiving  the 
injuries  complained  of.  The  excavation  at 
that  time  was  without  lights  or  barriers  of 
any  kind  to  mark  Its  presence.  It  appears 
that  tbe  sewer  had  been  in  tbe  course  of  con- 
struction for  some  weeks;  that  the  contrac- 
tors had  during  that  time  given  warning  of 
tbe  several  openings  during  the  nighttime, 
by  placing  lights  over  tbem  on  quitting  their 
work  at  the  close  of  each  day;  that  tbey; 
failed  to  put  In  place  the  customary  lights 
on  the  night  In  question,  for  some  reason 
not  clearly  appearing  by  the  record.  It  fur- 
ther appears  that  the  dty  olBcers  first  learn- 
ed that  tbe  lights  were  not  In  place  at  about 
tke  time  the  accident  happened;  that  tbey 
took  Immediate  st^>s  to  place  tbem,  doing 
so  as  quickly  as  arrangements  for  that  pur- 
pose could  be  made,— getting  them  out  at 
about  9  o'clock  on  the  same  evening.  After 
the  respondents  had  rested  their  case  tbe 
city  moved  for  a  nonsuit,  basing  its  motion 
upon  two  grounds:  (1)  That  the  respondents 
bad  failed  to  show  negligence  on  the  part 
of  the  city;  and  (2)  that  the  respondent 
Elizabeth  A.  Drake  was  guilty  of  contribu- 
tory negligence.  The  overruling  of  this  mo- 
tion constitutes  one  of  the  errors  assigned  for 
reversal. 

In  support  of  the  first  ground  of  the  mo- 
tion, tbe  learned  connsel  for  the  appellant 
invoke  the  rule  that  a  city,  when  it  has 
once  properly  guarded  a  dangerous  defect  or 
excavation  In  one  of  Its  streets,  and  such 
guards  have  been  removed  without  its  con- 
sent or  knowledge,  cannot  be  held  liable  for 
an  Injury  caused  thereby,  unless  it  be  shown 
that  It  had  notice,  either  actual  or  construc- 
tive, of  the  removal  of  the  guards,  and  has 

had  a  reasonable  time  thereafter , 
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to  replace  them,  and  argue  that  the  facts 
of  the  case  before  us  bring  the  appellant 
n-ithin  the  rale.  It  is  contended  that,  be- 
cause lights  had  beea  placed  by  the  con- 
tractors to  guard  the  several  openings  on 
each  night  prior  to  the  happening  of  the  ac- 
cident in  question,  the  city  cannot  be  held 
liable  for  that  accident  without  a  showing 
that  it  had  notice,  prior  to  the  accident, 
that  the  lights  bad  not  been  put  in  place  on 
that  particular  evening  in  time  to  have 
remedied  the  defect.  But  it  seems  to  as 
that  the  rule  invoked  has  no  application  to 
the  facts  shown  here.  Had  it  been  made 
to  appear  that  the  lights  had  been  put  in 
place  on  the  evening  of  the  accident,  and 
prior  thereto,  and  that  they  had  been  re- 
moved by  some  unauthorized  person,  or  by 
some  means  other  than  the  city's  agency, 
and  unknown  to  the  city,  then  notice  of  such 
removal  in  time  to  have  remedied  the  defect 
might  perhaps  have  been  necessary  to 
charge  the  city  with  liability.  But  as  lights 
were  depended  upon  as  guards  to  the  ex- 
cavations, and  were  put  In  place  during  the 
nighttime  only,  there  was  a  recurring  duty 
to  so  place  them  on  each  recurring  night, 
and  the  city  was  as  much  obligated  to  see 
to  it  that  they  were  put  in  place  on  the  night 
of  the  accident  as  It  was  at  the  commence- 
ment of  the  work.  The  duty  to  properly 
guard  the  excavations,  although  It  was  a 
public  work  and  carried  on  by  Independent 
contractors,  rested  primarily  upon  the  city. 
This  duty  It  could  not  delegate,  so  as  to  es- 
cape liability  for  Its  nonperformnnce  as 
ngaiust  any  person  lawfully  traveling  upon 
the  street.  As  Is  said  by  Judge  Dillon,  in 
his  work  on  Municipal  Corporations  (section 
1027,  4th  Ed.):  "Whether  the  duty  of  main- 
taining the  streets  in  a  safe  condition  for 
public  travel  and  use  is  specially  Imposed 
on  the  corporation,  or  Is  deduced  in  the 
manner  before  stated,  it  rests  primarily,  as 
respects  the  public,  upon  the  corporation, 
and  the  obligation  to  discharge  this  duty  can- 
not be  evaded,  suspended,  or  cast  upon 
others  by  any  act  of  Its  own.  Therefore, 
according  to  the  better  view,  where  a  dan- 
gerous excavation  Is  made  and  negllgentiy 
left  open  (without  proper  lights,  guards,  or 
covering).  In  a  traveled  street  or  sidewalk, 
by  a  contractor  under  the  corporation  for 
building  a  sewer  or  other  Improvement,  the 
corporation  is  liable  to  a  person  Injured 
thereby,  although  It  may  have  had  no  Im- 
mediate control  over  the  workmen,  and  bad 
even  stipulated  In  the  contract  that  proper 
precautions  should  be  taken  by  the  contrac- 
tor for  the  protection  of  the  public,  and  mak- 
ing him  liable  for  accidents  occasioned  by 
his  neglect  It  is  Immaterial,  as  respects 
the  primary  liability  of  the  corporation  In 
Huch  a  case,  whether  It  has  or  has  not  in- 
serted such  a  clause  In  its  agreement  with 
the  contractor."  See,  also.  City  of  Indian- 
apolis V.  Marold  (Ind.  App.)  58  N.  E.  512; 
I'ark  V.  Board,  3  Ind.   App.  530,  30  N.  E. 


147,  and  cases  cited.  To  perform  the  work 
contracted  for  necessarily  required  the  crea- 
tion of  excavations  dangerous  to  public  trav- 
el, especially  travel  by  night,  and  hence  the 
city  was  charged  with  notice  of  the  neces- 
sity for  guards  or  signal  lights.  Notice, 
therefore,  that  the  duty  of  properly  placing 
such  guards  or  signal  lights  had  not  been 
performed,  was  not  required  to  charge  th«* 
city  with  liability  for  a  nonperformance  of 
that  duty. 

From  the  evidence  it  appeared  that  the 
respondents  resided  on  the  street  along  whlcb 
the  sewer  was  being  constructed,  and  that 
Mrs.  Drake  knew  that  excavations  had  been 
made  in  the  street  for  that  purpose.  It  also 
appeared  that  several  persons  called  to  her, 
warning  her  of  the  opening  Into  which  she 
fell,  just  at  the  time  of  or  immediately  pre- 
ceding her  fall.  It  is  on  these  facts  that  the 
claim  of  contributory  negligence  is  based. 
Mrs.  Drake's  testimony  was  to  the  eEfect 
that,  while  she  bad  a  general  knowledge  tbat 
holes  were  being  dug  In  the  street  in  front 
of  her  house,  she  did  not  know  their  exact 
location,  or  that  there  was  any  hole  at  the 
place  at  which  she  fell;  that  she  had  not 
been  out  to  the  car  since  the  work  on  the 
street  had  been  begun,  and  that  there  was 
nothing  at  the  place  she  fell,  not  even  loose 
dirt,  to  indicate  that  a  hole  had  been  dug 
there;  and  that  she  heard  the  warnings  at 
the  instant  she  fell,  too  late  to  save  herself. 
And,  generally.  It  can  be  said  that,  if  her 
testimony  Is  to  be  believed,  she  was  not 
guilty  of  contributory  negligence.  Whether, 
therefore,  she  was  guilty  of  contributory 
negligence  was  a  question  for  the  jury,  and 
the  court  did  not  err  in  submitting  that  ques- 
tion to  them. 

The  court  gave  to  the  Jury,  among  others, 
the  following  Instruction:  "And  even  though 
you  find  that  at  the  time  of  the  injury,  or 
the  alleged  injury  to  Mrs.  Drake,  that  the 
street  where  she  was  injured  was  In  a  de- 
fective and  dangerous  condition  —  even 
though,  I  say,  you  find  that  fact,  yet  If  you 
find  that  the  city  authorities  used  reasonable 
care  to  discover  that  condition,  but  that  the 
accident  or  injury  to  Mrs.  Drake  happened 
before  a  reasonable  time  had  elapsed  after 
that  discovery  by  the  city  authorities,  in  that 
event  you  would  not  be  justified  In  finding 
that  the  city  was  guilty  of  any  negligence 
and  your  verdict  would  have  to  be  for  the 
defendant"  It  Is  said  that  the  verdict  of 
the  jury  was  In  direct  violation  of  this  in- 
struction, as  the  evidence  is  all  to  the  effect 
that  the  city  did  remedy  the  defect  as  soon 
as  It  was  possible  to  do  so  after  notice  had 
been  given  it  that  the  excavations  bad  not 
been  guarded  on  the  particular  evening  the 
injury  occurred.  But  as  we  have  said,  the 
city  was  charged  with  the  primary  duty  of 
guarding  these  excavations,  and  that  the 
neglect  6f  the  persons  to  whom  It  bad  In- 
trusted that  duty  was  the  neglect  of  the 
city.  However  applicable  tJip^lAsJtnicti  >n 
Digitized  by ' 
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may  have  been  to  other  facts  of  the  case, 
it  was  wholly  inapplicable  to  that  branch  of 
it  to  which  it  Is  here  sought  to  be  applied, 
and  error  cannot  be  predicated  because  the 
jnry  did  not  bo  apply  it. 

Finding  no  substantial  error  in  the  record, 
the  Judgment  will  stand  affirmed. 

REAVIS,  0.  J.,  and  HADLEY.  DUNBAR, 
MOUNT,  ANDERS,  and  WHITE,  JJ.,  con- 
cur. 


STATE  ez  reL  QUANDT  v.  SUPERIOR 

COURT  OP  KING  COUNTY. 

(Supreme  Court  of  Washington.    Oct  4,  1902,) 

INJUNCTION— APPEAI^-CONTINUANCB    OP    IN- 
JUNCTION-BOND. 

1.  Laws  1893,  pp.  123,  124  (Ballinger's  Ann. 
Codes  &  St.  S  6o07),  enact  that  where  a  final 
judgment  has  been  rendered  in  a  cause  wherein 
a  temporary  injunction  has  l>een  granted,  and 
the  party  securing  the  injunction  shall  appeal, 
the  injuDction  shall  be  continued  pending  the 
appeal  if  appellant  file  a  bond,  etc.  The  pro- 
prietor of  a  hotel  sued  to  restrain  the  proprie- 
tor of  an  adjoining  hotel  from  erecting  in  a  cer- 
tain hallway  an  obstruction  which  prevented  the 
guests  of  plaintiff's  hotel  from  having  ingress 
and  egress  by  the  front  entrance.  After  argu- 
ment and  hearing,  all  parties  being  in  court,  ou 
motion  of  plaintiff  for  a  mandatory  injunction 
it  was  ordered  that  the  obstruction  be  removed. 
From  a  subsequent  decree  dismissing  the  ac- 
tion, plaintiff  appealed.  Held,  that  the  order 
was  a  "temporary  injunction,"  and  hence  it  was 
proper  to  allow  plaiutiff  to  file  a  bond  for  a 
continuance  of  the  order  pending  appeal. 

Prohibition  by  the  state,  on  the  relation  of 
H.  Quandt,  to  the  superior  court  of  King 
county,  to  restrain  the  granting  of  an  order 
Sxlng  the  amount  of  a  bond  on  appeal  in  a 
suit  by  Thomas  Winsor  against  the  relator. 
Writ  denied. 

Fred  H.  Peterson,  for  relator. 

AKDERS,  J.  The  Rlchelien  Hotel  and  the 
Palmer  House  are  adjoining  buildings,  sit- 
nate  on  the  east  side  of  Occidental  avenue, 
between  Washington  street  and  Main  street, 
in  the  city  of  Seattle.  When  these  buildings 
were  constructed,  only  one  wall  was  erected 
between  them,  and  each  of  the  respective 
owners  paid  one-half  of  the  cost  thereof,  and 
also  one-half  of  the  cost  of  the  hall,  stair, 
and  elevator  ways,  and  all  rooms  over  the 
ball-way  space;  and  they  agreed  in  writing 
that  the  snid  party  wall,  hall,  stair,  and  ele- 
vator ways  should  be  maintained  at  the  ex- 
pense of  the  owners  In  proportion  to  their 
interests  therein.  It  appears  that  the  main 
entrance  to  these  buildings  is  on  Occidental 
avenne,  and  that,  on  the  first  floor,  a  ball 
extends  back  from  the  entrance  to  an  ele- 
vator, which  is  in  the  Richelieu  Hotel  build- 
ing, and  to  a  stairway,  which  is  in  the  Pal- 
mer House.  It  further  appears  that  the  said 
elevator  and  stairway  connect  with  a  hall 
on  the  second  floor  of  the  buildings  which  af- 
fords ingress  and  egress  to  and  from  the  said 
»>levnior  and  stairway  for  both  of  the  build- 


ings, and  that  said  hall  is  reached  from  the 
Richelieu  Hotel  through  an  archway  in  the 
wall  next  to  the  main  portion  of  said  build- 
ing. One  Thomas  Winsor  is  conducting  a 
hotel  business  in  the  Richelieu  Hotel  build- 
ing, and  the  German  Savings  &  Loan  So- 
ciety, a  corporation,  or  the  relator  herein,  H. 
Quandt,  as  its  lessee  or  agent,  is  carrying  on 
a  Uke  business  in  the  Palmer  House. 

On  April  24,  1902,  the  said  Thomas  Win- 
sor instituted  an  action  in  the  equity  depart- 
ment of  the  superior  court  of  King  county 
against  the  said  German  Savings  &  Loan 
Society  and  the  said  H.  Quandt,  and  alleged 
in  his  complaint,  in  substance,  among  other 
things,  that  the  said  defendants  themselves, 
and  by  their  agents,  servants,  and  employes, 
had  placed  at  the  archway  in  the  hall  of  the 
Richelieu  Hotel  building  fire-proof  shutters, 
and  had  from  time  to  time  closed  and  locked 
the  same  when  there  was  no  fire,  and  no  ap- 
prehension of  any,  and  solely  for  the  purpose 
of  preventing  the  plaintifF  and  his  guests 
from  going  to  and  from  his  hotel  by  way  of 
the  front  entrance,  stairway,  and  elevator 
above  described;  that  the  placing  of  side 
shutters  upon  the  said  premises  was  a  tres- 
pass, and  a  violation  of  the  said  party-wait 
agreement;  and  that  the  plaintlfr  had  as 
many  as  -  three  times  taken  said  shutter? 
down,  or  unlocked  or  broken  them,  but  the 
defendant  again  replaced  and  locked  the 
same;  that,  when  these  shutters  are  thus 
closed  and  locked,  the  guests  of  the  Rich- 
elieu Hotel  are  unable  to  reach  said  stair- 
way or  elevator,  and  are  put  to  such  incon- 
venience and  annoyance  thereby  that  they 
quit  said  hotel  as  guests;  that  lodgers,  and 
the  public  generally,  wishing'  to  stop  at  the 
Richelieu  Hotel,  are  unable,  because  of  these 
iron  shutters,  to  gain  admission  to  said  hotel 
by  the  said  front  entrance;  that  the  plalntifT 
is  constantly  sustaining  great  loss  on  account 
of  the  inability  of  persons  to  use  the  main 
entrance  to  his  hotel,  and  has  already  sus- 
tained damages  amounting  to  $250,  and  un- 
less he  can  obtain  relief  from  the  court  his 
damage  will  be  irreparable,  and  that  unless 
the  defendants  are  restrained  by  the  order 
of  court  the  pialntlti'  will  be  without  ade- 
quate remedy,  and  will  suffer  great  and  ir- 
reparable injury.  The  prayer  of  the  piaintUT 
is  for  a  writ  of  Injtmction  restraining  and 
inhibiting  the  defendants  from  placing  in  said 
ball  of  said  building  shutters  at  the  place 
mentioned,  or  any  obstructions  which  inter- 
fere In  any  way  with  the  occupants  of  said 
Richelieu  Hotel  in  passing  to  or  from  said 
hotel  by  the  main  entrance  on  Occidental 
avenue,  or  which  will  In  any  way  hinder  or 
impede  said  occupants  from  reaching  said 
stairway  and  elevator;  that  an  emergency 
exists  demanding  the  Issuance  of  a  restrain- 
ing order;  and  that  upon  a  final  hearing  the 
said  injunction  be  made  perpetual;  and  for 
such  other  and  further  relief  as  may  be 
equitable. 

Upon  presentation  of  said  fomnlalnlL  la^d 
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an  affldaTlt,  a  restraining  aeder  was  made, 
restraining  and  proliibiting  tlie  defendants 
from  closing,  or  In  any  way  keeping  closed, 
tbe  shutters  mentioned  In  the  complaint; 
and  tbe  bearing  was  set  for  April  28, 
1902,  to  show  cause  why  an  injunction 
should  not  issue.  On  that  day,  all  parties 
being  in  court  by  their  attorneys,  the  plaln- 
tilT  moved  for  a  mandatory  injunction,  which, 
after  argument  of  coimsel,  was  ordered  to  be 
issued,  conuuanding  the  defendants  to  unloclt, 
and  Iceep  open,  the  abutters  in  the  complaint 
mentioned;  which  order,  omitting  the  title 
and  numlicr  of  the  cause.  Is  as  follows: 
"This  cause  coming  on  to  be  heard  on  tbe 
order  heretofore  made  on  tbe  defendants  to 
show  cause;  and  the  defendant  H.  Quandt 
having  asked  for  a  continuance  of  the  bear- 
ing; and  it  appearing  to  the  court  that  the 
hall  way  in  tlte  complaint  mentioned  is  ob- 
structed by  the  shutters  in  said  complaint,— 
it  is  therefore  ordered  that  said  defendant 
Quandt  unlock  and  open  said  shutters,  or 
take  the  same  down,  immediately  upon  the 
service  of  this  order,  and,  in  the  event  that 
said  Quandt  cannot  be  found,  that  then  the 
plaintiff  be  authorized  to  unlock  and  open 
said  shutters,  or  to  remove  the  same."  On 
April  30,  1902,  the  defendant  Quandt  demur- 
red to  the  complaint,  and  the  coiu-t- sustained 
the  demurrer.  On  May  6, 1902,  the  defendant 
Quandt  moved  to  dismiss  the  complaint,  and 
the  plaintiff,  on  the  10th  day  of  that  month, 
asked  and  obtained  leave  to  file  a  supple- 
mental complaint.  The  defendant  Quandt 
demurred  to  the  supplemental  complaint, 
which  demurrer  was  sustained,  and  the  plain- 
tiff thereupon,  by  leave  of  the  court,  filed  an 
amended  suppiehiental  complaint.  A  demur- 
rer to  this  complaint  was  also  sustahied,  and 
the  action  dismissed  on  June  14,  1902,  and 
the  plaintia  thereupon  appealed.  Thereafter, 
and  on  June  17,  1902,  the  plaintiff  requested 
the  court  to  fix  the  amount  of  the  bond  to  be 
given  by  plaintiff  to  keep  in  force  the  in- 
junction theretofore  issued,  which  the  court 
was  disposed  to  do;  and  to  prevent  such 
action  on  the  part  ot  said  superior  court,  and 
tbe  Judge  thereof,  the  defendant  Quandt  ap- 
plied for  and  obtained  from  this  court  an 
alternative  writ  of  prohibition,  commanding 
the  Hon.  Boyd  J.  Tallman,  as  Judge  of  said 
court,  to  desist  and  refrain  from  any  further 
proceedings  in  the  matter  of  granting  an 
order  fixing  the  amount  of  a  supersedeas 
bond  in  said  action  on  appeal,  for  the  purpose 
of  continuing  in  force  and  effect  the  said  re- 
straining order,  so-called  in  said  writ,  and  ap- 
proving a  bond  therein  for  that  purpose,  until 
the  25th  day  of  June,  1902,  and  until  the 
further  order  of  this  court,  and  to  show  cause 
liefore  this  court  at  tbe  court  room  in  the 
•city  of  Olympla,  at  the  hour  of  10  o'clock 
a.  m.  of  said  last-mentioned  day,  why  he 
should  not  be  attsolutely  restrained  and  pro- 
hibited from  any  further  proceedings  in  such 
suit  or  matter. 

'~*n  tbe  day  specified  in  said  writ,  the  said 


Judge  filed  his  return  thereto,  setting  forth 
therein  the  proceedings  bad  and  takoi  In  the 
said  original  action,  and  which  we  have 
hereinbefore  mentioned,  and  asked  that  the 
prayer  of  the  relator  be  denied.  It  Is  here 
contended,  on  the  part  of  the  relator,  that 
the  ordo:  of  the  court  directing  the  relator 
herein  to  "unlock  and  open  said  shutter,  or 
take  the  same  down,  immediately  upon  the 
service  of  this  order,"  cannot  legally  be  con- 
tinued in  force  during  tbe  pendency  of  tbe 
appeal,  and  that  the  Judge  of  the  superior 
court  bas  no  right  or  authority  of  law  to 
approve  or  fix  tbe  amount  of  a  bond  for  such 
purpose.  A  contrary  view  is  entertained  by 
tbe  respondent,  and  hi  his  behalf  it  is  urged 
that  our  statute  affords  full  and  complete 
authority  for  tbe  contemplated  action,  on  the 
part  of  the  respondent,  which  the  relator  now 
seeks  to  prohibit.  We  think  the  respondent's 
interpretation  of  the  law  is  the  correct  one, 
in  view  of  the  facts  disclosed  by  tbe  record. 
It  is  true,  this  court  held  in  State  t.  Lich- 
teuberg,  4  Wash.  407,  30  Pac.  716,  and  in 
Coleman  v.  Railroad  Co.,  8  Wash.  227,  35 
Pac.  1077,  that  a  restraining  order,  under  the 
statute  therein  referred  to,  issued  without  no- 
tice to  tbe  defendants,  on  the  ground  of  a 
temporary  emergency,  cannot  be  kept  in 
force  by  plaintiff  during  tbe  pendency  of  an 
appeal.  But  the  order  of  the  learned  Judge 
of  April  28, 1002,  as  above  set  forth,  is  some- 
thing more  than  a  mere  restraining  order 
issued,  without  notice  to  the  defendants,  on 
the  ground  of  a  temporary  emergency,  and, 
therefore,  the  cases  above  mentioned  are  not 
applicable  here.  It  was  evidently  considered 
by  the  Judge  who  made  it,  and  rightly  so, 
we  think,  as  a  temporary,  mandatory  Injunc- 
tion. It  was  issued  after  notice  to  all  par- 
ties, and  a  hearing  by  the  court,  and,  in  onr 
opinion,  it  is  Just  such  a  "tempwary  injunc- 
tion" as  may  properly  continue  In  force  dur- 
ing the  pendency  of  an  appeal,  nnder  section 
C507,  Ballinger's  Ann.  Codes  &  St  (Lavs 
1893,  n>.  123,  124),  which  provides  as  fol- 
lows: "In  all  cases  where  a  final  Judgment 
shall  be  rendered  by  any  superior  court  of 
this  state  in  a  cause  wherein  a  temporary 
injimction  has  been  granted,  and  tbe  party 
at  whose  instance  such  injunction  was  grant- 
ed shall  appeal  from  such  Judgment,  such  in- 
junction shall  remain  in  force  during  the 
pendency  of  such  appeal,  if  within  five  days 
after  service  on  Wm  of  notice  of  the  entry 
of  the  final  Judgment  such  appellant  shall 
file  with  the  clerk  of  the  superior  court  a 
bond,  with  one  or  more  sufilclent  sureties,  in 
a  penalty  to  be  fixed  by  said  court,  condi- 
tioned that  the  appellant  shall  pay  to  tbe 
respondent  all  costs  and  damages  that  may 
be  adjudged  against  the  appellant  on  the  ap- 
peal, and  all  coots  and  damages  that  may 
accrue  to  the  respondent  by  reason  of  the 
injunction  remaining  In  force,"  Manifestly, 
the  Judgment  appealed  from  by  Mr.  Winsor 
was  a  final  judgment,  and,  inasmuch  as  the 
temporary  injimction  in  question  was  grant- 
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«d  at  hl8  Instance,  it  seems  quite  clear  to  na 
tliat  he  has  the  right,  under  ttae  above-quoted 
proTislon  of  tbe  statute,  to  file  a  bond  with 
sufficient  sureties  In  a  penalty  fixed  by  tbe 
court,  and  thereby  continue  In  force  and  ef- 
fect sucb  Injunction  during  tbe  pendency  of 
his  appeal;  and,  that  being  so,  it  follows 
that  the  peremptory  writ  of  prohibition 
should  be  denied,  and  the  petition  dismissed, 
at  tbe  cost  of  the  relator,  U.  Quandt,  and  it 
is  so  ordered. 

REAVIS,  C.  J.,  and  PULLBRTON.  HAD- 
T.BY,  MOUNT,  and  WHITE,  JJ.,  concur. 


KLINE  et  al.  t.  STEIN  et  aL 

(Supreme  Court  of  Washington.    Oct  3,  1902.) 

EJECTMENT  —  LIMITATIONS  —  INSTRUCTIONS 
—EVTDKNCB— TRANSACTION  WITH  DECEASED 
PARTY— APPEAL— PRACTICEJ-BASIS  OP  RE- 
VERSAL. 

1.  Where  plaintiff  in  ejectment  claimed  title 
by  limitations,  an  instruction  that  the  open,  no- 
torious,   peaceable    possession    of   real    estate,  , 
with  claim  of  right  thereto,  for  the  period  pre-  I 
acribed  in  the  statnte  of  limitations,  vested  title 
in  plaintiffs,  was  correct. 

2.  Plaintiff  in  ejectment  claimed  under  n  deed 
from  a  decedent,  as  whose  executor  defendant 
claimed.  On  dirsct  examination,  plaintiff  was 
asked  what  connection,  if  any,  he  had  with  the 
l^ind.  Defendant  objected  "if  the  question  in- 
volved a  personal  transnction  with  decedent." 
The  objection  was  overruled,  and  plaintiff  tes- 
tified that  he  fenced  tbe  land,  and  cultivated  it 
since  1886,  at  which  time  he  "l>onght  and  paid 
for  it."  On  crosB-examinatlon  it  transpired 
that  plaintiff  bought  it  from  defendant's  de- 
cedent, and  witness  detailed  other  particulars  of 
the  transaction.  Held,  that  though  the  fact  that 
plaintiff's  testimony  as  to  purchasing  tbe  laud 
related  to  a  transaction  with  decedent  was  first 
brought  out  on  cross-examination,  yet,  as  plain- 
tiff's direct  evidence,  so  explained,  could  have 
referred  only  to  that  transaction,  its  admission 
was  erroneous  under  Bellinger's  Ann.  Codes 
&  St.  I  5991. 

3.  In  ejectment  where  plaintiff  claimed  by 
limitations,  and  also  by  a  sale  from  defendant's 
testator,  plaintiff  was  erroneously  allowed  to 
testi^  as  to  the  transaction  with  decedent  in 
wliich  the  land  was  purchased;  and  the  court 
gave  instructions  which  would  have  allowed  a 
finding  in  favor  of  plaintiff's  title  on  this  In- 
competent evidence.  There  was  evidence  of 
title  by  adverse  possession  sufficient  to  support 
a  finding  for  plaintiff  on  that  issue.  Held,  that 
a  judgment  for  plaintiff  could  not  l>e  sustained 
on  the  theory  that  it  rested  on  the  evidence 
riiowing  adverse  possession,  where  there  was 
«ome  conflict  therein,  as  the  judgment  might 
hare  rested  on  tlie  incompetent  testimony. 

Appeal  from  superior  court,  Kitsap  coun- 
ty; John  0.  Denney,  Judge. 

Action  by  P.  F.  Kline  and  another  against 
Henry  W.  Stein  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Be- 
▼ersed. 

Samuel  S.  Carlisle  and  Charles  E.  Patter- 
son, for  appdlants.  J.  B.  Yakey,  Jesse  Thom- 
as, and  Tbos.  Carroll,  for  respondents. 

REAVIS,  C.  J.  Action  in  ejectment  The 
eomplatait  alleges  that  ptaintifTs  were  seised  i 
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In  fee  simple  of  about  8*^  acres  of  land  In 
Kitsap  county,  describing  tbe  same  by  metes 
and  bounds;  that  about  tbe  2Ctb  day  of 
April,  1900,  while  plalntiCrs  were  so  entitled 
to  possession,  the  defendants  forcibly  entered, 
and  ousted  plaintiffs  tberefroui.  Tbe  answer 
denies  the  ownership  of  plaintiffs,  and  sets  up 
ownership  in  the  estate  of  Charles  A.  White, 
deceased,  and  the  rightful  possession  of  de- 
fendants as  executors  of  said  estate.  Plain- 
tiffs replied,  denying  the  title  and  ownership 
of  said  White  to  any  of  tbe  premises  at  the 
time  of  the  entry  of  defendants,  and  also 
showing  that  plaintiffs  purchased  tbe  land 
from  said  White  on  the  16th  of  September, 
1886.  It  further  sets  out  that  plaintiffs  bad 
been  in  the  open,  notorious,  and  peaceable  pos- 
session of  said  premises  for  more  than  13 
years  before  said  wrongful  entry  of  defend- 
ants, and  urges  such  possession  aa  establish- 
ing the  bar  of  tbe  statute  of  limitations  in 
favor  of  plaintiffs.  Upon  the  issues  thus 
tendered  by  the  pleadings,  the  case  was  tried. 
Tbe  plaintiffs  produced  evidence  tending  to 
prove  that  they  were  in  open,  notorious, 
peaceable  possession,  claiming  ownership 
thereof,  for  more  than  13  years-  luior  to  the 
entry  of  defendants 

The  co«irt  Instructed  the  Jury  correctly  up- 
on tbe  law  rekting  to  proof  of  title  by  ad- 
verse possession,— in  substance,  that  the  open, 
notorious,  peaceable  possession  of  real  estate 
with  the  claim  of  right  thereto  for  the  period 
prescribed  In  the  statute  of  limitations  vested 
title  In  plaintiffs. 

We  find  no  error  In  tbe  court's  instruction 
upon  this  Issue.  But,  while  plaintiff  P.  F. 
Kline  was  testifying,  bis  counsel  asked  him 
generally  what  connection,  if  any,  he  had 
with  the  land.  The  following  then  appears  of 
record:  "Mr.  Patterson.  Your  honor.  If  this 
involves  a  personal  transaction  with  Mr. 
White,  the  decedent  in  this  case,  we  wish  to 
object  to  this  evidence  as  incompetent  under 
the  statute.  The  Court.  I  will  let  him  an- 
swer the  question.  (Exception  allowed.)  A. 
Welt,  I  cleared  that  land,— fenced  It  and  culti- 
vated It  since  '80.  Q.  Well,  how  did  you  hap- 
pen to  go  into  possession  of  that  land?  A. 
Well,  I  bought  it,  and  paid  for  it  Mr.  Pat- 
terson. Object  to  this  on  the  same  ground,  and 
ask  that  we  be  permitted  at  this  time  to  ask, 
as  preliminary  to  our  objection,  from  whonj 
he  bought  It  I  think  the  evidence  will  de- 
velop that  he  bought  it  from  the  decedent, 
Mr.  White.  The  Court  I  will  let  him  answer 
the  question."  On  cross-examination,  the  wit- 
ness stated  he  purchased  the  land  from  the 
deceased.  White,  and  detailed  on  such  exam- 
ination that  he  paid  for  the  entire  premises, 
and  that  White  himself  staked  off  tbe  land 
for  plaintiff,  and  that  plaintiff  Immediately 
fenced,  cultivated,  and  Improved  the  same, 
and  remained  In  continuous  possession  there- 
of until  ousted  by  defendants;  that  White 
afterwards  executed  a  deed,  and  delivered 
the  same  to  plaintiffs.  Intending  to  convey 
all  the  premises  ao  inclosed  and  held  by  plaiu- 
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tiffs,  but,  through  mistake  in  the  description 
inserted  in  the  deed,  only  a  portion  thereof 
was  correctly  described;  that  such  mistake 
was  not  discovered  until  near  White's  death, 
and  too  late  for  correction.  Counsel  for  de- 
fendants then  moved  to  strike  all  the  testi- 
mony of  the  witness  relating  to  this  transac- 
tion with  White,  because  it  appeared  made 
with  one  deceased.  The  motion  was  denied. 
Before  submission  of  the  case  to  the  jury,  the 
court  instructed  as  follows:  "You  are  Instruct- 
ed that  if  you  &nd  from  the  evidence  that 
Charles  A.  White  measured  off  the  land  de- 
scribed In  plaintiff's  complaint,  and  sold  the 
same  to  plaintiff  P.  F.  Kline;  and  that  Kline 
paid  the  agreed  price  to  White  for  the  land, 
and  took  actual  possession  by  fencing,  hn- 
proving,  or  other  actions  of  ownership,  claim- 
ing it  as  his  own,— that  he  at  once,  and  with- 
out anything  further,  became  the  owner  of  the 
land,  and  no  deed  of  any  kind  was  neces- 
sary to  make  him  the  owner,  but  a  deed,  if 
afterwards  made,  would  only  be  evidence  of 
an  ownership  already  acquired.  You  are  in- 
structed that  If  you  find  from  the  evidence 
that  Charles  A.  White  measured  off  the  land 
claimed  by  plaintiffs,  and  that  Kline  paid  the 
agreed  price  for  the  tract,  and  that  Kline 
then  and  at  once  took  actual  possession  of 
the  land,  claiming  It  as  his  own,  that  it 
thereupon  became  his  land;  and  the  fact 
that  a  defective  deed  was  thereafter  exe- 
cuted by  White  to  Kline  would  not  defeat 
Kline's  title."  Section  6901,  Ballinger's  Ann. 
Codes  &  St.,  declares:  "No  person  offered  as 
a  witness  shall  be  excluded  from  giving  evi- 
dence by  reason  of  his  Interest  In  the  event 
of  the  action,  as  a  party  thereto  or  otherwise; 
but  such  Interest  may  be  shown  to  affect  his 
credibility:  Provided,  however,  that  In  an 
action  or  proceeding  where  the  adverse  party 
sues  or  defends  as  executor,  administrator, 
or  legal  representative  of  any  deceased  per- 
son, or  as  deriving  right  or  title  by,  through, 
or  from  any  deceased  person  •  •  •  then 
a  party  in  interest  or  to  the  record  shall  not 
be  admitted  to  testify  in  his  own  behalf  as  to 
any  transaction  had  by  him  with  or  any  state- 
ment made  to  him  by  any  such  deceased 
•  •  •  person."  It  would  seem  that  the 
admission  of  this  evidence  was  unauthorized 
under  the  statute.  The  policy  declared  is 
well  understood.  It  was  before  this  court  In 
Smith  V.  Taylor,  2  Wash.  St.  422,  27  Pac. 
812.  See,  also.  Ah  How  v.  Fui-th,  13  Wash. 
550,  43  Pac.  639,  and  GUmore  v.  H.  W. 
Baker  Co.,  12  Wash.  468,  41  Pac.  124. 

But  It  is  urged  that  the  evidence  detailing 
the  transaction  with  the  deceased  was  brought 
out  In  cross-examination.  The  record  dis- 
closes that  the  answer  of  the  witness,  when 
e.\plalned,  could  not  mean  anything  other 
than  the  transaction  with  the  deceased.  Coun- 
sel for  respondent  further  maintain  that  the 
verdict  is  correct  because  the  vital  Issue  was 
the  adverse  possession  of  plaintiffs  until  the 
statute  of  limitations  had  run.  While  the 
verdict  should  be  sustained  upon  the  evidence 


showing  adverse  possession,  there  was  some- 
conflict  upon  this  issue,  and  the  Jury  may- 
have  found  for  plaintiffs  on  the  erroneously- 
admitted  testimony  of  die  transaction  be- 
tween plaintiffs  and  the  deceased. 

For  error  In  the  admission  of  this  testi- 
mony, the  Judgment  Is  reversed,  and  the  case 
remanded  for  a  new  trial 

ANDERS,  FULLERTON,  HADLBY.  and 
MOUNT,  JJ,  concur. 


AMERICAN    COPPER,    BRASS    ft    IROK 
WORKS  V.  GALLAND-BURKB  BREW- 
ING &  MALTING  CO.* 

(Supreme  Court  of  WasUngton.    Oct  8,  1902.> 

SALES  —  CONTRACTS  —  TIMB    FOR    PERFORM- 
ANCE—BREACH— BVIDENCB— STIPULATED 
DAMAGES— PENALTY— PLEADING. 

1.  In  an  action  for  the  price  of  machinerjr 
defondant  claimed  that  nnder  the  contract  it 
was  entitled  to  a  certain  sum  as  liquidated 
damages  (or  failure  to  deliver  at  the  agreed 
time,  and  plaintiff's  president  testified  as  tO' 
statements  by  U.  waiving  the  stipulation  as  t» 
time.  Defendant  denied  the  autnority  of  G.» 
and  plaintiff  introduced  a  letter  written  by  de- 
fendant to  plaintiff  sume  time  after  the  alleged 
waiver,  relative  to  the  shipment  of  the  goMs, 
and  asking  plaintiff  to  "satisfy  G."  as  to  the 
machinery,  etc.  Held,  that  it  was  a  question 
for  the  jury  whether  G.  had  the  authority  t» 
make  the  waiver  claimed. 

2.  Defendant  had  moved  for  a  bill  of  particn- 
lars,  but  no  order  for  a  bill  had  been  entered. 
Defendant  produced  at  the  trial  a  written  state- 
ment in  the  nature  of  a  bill  of  particulars,  and 
purporting  to  be  signed  by  plaintiff's  attorneys, 
and  which  defendant  claimed  was  delivered  to 
its  counsel  as  a  bill  of  particulars.  One  of 
plalntifTs  counsel,  who  had  signed  the  alleged 
bill,  was  called  as  a  witness,  and  stated  he  had 
no  recollection  about  it.  Beld  error  not  to  ad- 
mit the  alleged  hill  In  evidence  or  order  it  to  be 
filed. 

3.  In  an  action  for  the  price  of  machlnerx 
defendant  claimed  as  a  set-off  liquidated  dam- 
ages provided  for  in  the  contract  for  failure 
to  deliver  the  machinery  at  the  time  agreed,  and 
plaintiff  sought  to  show  that  defendant's  build- 
mgs  were  not  ready  for  the  machinery.  Belt 
error  to  receive  testimony  of  a  witness  that  he 
had  told  plaintiff  that  the  buildings  were  not 
ready,  it  being  shown  that  at  that  time  he  was 
not  in  defendant's  employ,  and  had  no  authority 
to  speak  for  defendant. 

4.  A  provision  in  a  contract  for  the  sale  of 
pei-sonalty,  allowing  the  purchaser  a  certain 
sum  per  day  as  liquidated  damages  for  every 
<;.■>■  of  delay  in  delivery  after  a  certain  date. 
will  be  enforced  without  any  showing  of  actual 
damage. 

5.  lu  an  action  for  the  price  of  machinery  the 
complaint  set  out  the  written  contract,  calling 
for  liquidated  damaees  in  case  of  delay  in  de- 
livery, and  alleged  that  it  was  verbally  agreed 
that  the  stipulation  as  to  damages  would  not  be 
enforced  save  in  case  of  extreme  neglect.  The 
answer  recited  that  defendant  admitted  the  con- 
tract set  forth  to  have  been  the  one  made  be- 
tween the  parties.  Held,  that  the  answer  did 
not  intend  to  admit  anything  save  the  written 
contract,  and  it  was  error  to  instruct  that  the 
answer  admitted  the  contract. 

Appeal  from  superior  court  Spokane  c<nii»- 
ty;   Leander  H.  Prather,  Judge. 
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Action  by  the  American  Copper,  Brass  & 
Icun  Works  against  the  Galland-Burlce  Brew- 
ing &  Malting  Company.  From  a  judgment 
for  plflintilt.  defendant  appeals.    Reversed. 

W.  J.  Thayer,  for  appellant.  Forster  & 
Wakefield  and  James  W.  Marshall,  for  re- 
spondent. 

HADLET,  J.  This  action  was  brought  by 
respondent  against  appellant  to  recover  a  bal- 
ance alleged  to  be  due  on  a  contract  for  fur- 
nishing certain  equipments  for  a  brewery 
tlien  being  constructed  by  the  appellant.  The 
contract  was  executed  in  writing,  and  the 
provisions  thereof  material  to  be  stated  here 
-were  as  follows:  "The  American  Copper, 
Brass  &  Iron  Works  agree  to  construct  and 
build  and  deliver  not  later  than  the  1st  of 
January,  1892,  f.  o.  b.  cars  at  Chicago,  the 
fallowing  brewing  equipments  for  the  said 
<>ailand-Burke  B.  &  M.  Co.,  of  the  sizes  and 
<iuality  of  material  and  for  the  agreed  price 
hereinafter  stated,  viz.:  [Here  follows  a  de- 
scription of  material.]  All  of  said  equipment 
to  be  furnished  f.  o.  b.  cars  at  Chicago  for 
the  sum  of  $5,800  (five  thousand  eight  bun- 
<lred  dollars),  which  sum  the  said  Gailand- 
linrke  B.  &  M.  Co.  agree  to  pay  for  same  if 
op  to  specifications  and  contract,  and  delivery 
made  not  later  than  Jan.  1.  1902.  If  later, 
then  the  said  American  C,  B.  &  Iron  Works 
are  to  deduct  from  said  amount,  account  of 
inconvenience,  direct  damage  done  to  said 
<i.-B.  B.  &  M.  Co.,  and  as  liquidated  dam- 
ages the  sum  of  $25.00  per  day  for  each  and 
«very  day  that  delivery  is  made  f.  o.  b.  later 
tiian  said  1st  Jany.,  1S92."  The  written  con- 
tract Is  set  out  in  hsec  verba  in  the  complaint, 
and  it  is  alleged  that  it  was  further  agreed 
Ijetween  the  parties,  at  the  time  the  contract 
■was  entered  into,  that  the  respondent  should 
ascertain  freight  rates  on  the  brewing  equip- 
ment, and  advi8<;  appellant,  who  was  to  de- 
cide and  direct  respondent  whether  to  ship 
the  equipment  as  a  whole  or  "knocked 
down,"  and  that  appellant  also  then  and 
there  agreed  that  the  penalty  claims  would 
not  be  enforced  except  in  the  most  extreme 
«aae  of  neglect;  that  said  last-mentioned 
stipulations  were  made  a  part  of  the  con- 
tract, but  by  oversight  or  mistake  were  not 
Included  In  the  written  contract.  It  is  fur- 
ther alleged  that  pursuant  to  the  agreement 
appellant  was  notified  by  respondent  concern- 
ing the  freight  rutes,  but  that  appellant  fall- 
«d  to  advise  cr  direct  respondent  how  to  ship, 
and  thereby  occasioned  delay  in  the  delivery 
of  the  equipment.  It  Is  also  alleged  that 
appellant  extended  the  time  In  which  the 
floods  were  to  be  delivered,  and  that  respond- 
ent did  not  deliver  the  equipment  by  Jan- 
uary 1,  1892,  because  of  said  extension  of 
time,  as  well  as  because  of  the  failure  on  the 
part  of  appellant  to  advise  as  to  shipment; 
but  that,  as  soon  as  respondent  was  directed 
as  to  the  shipment,  it  complied  with  its  part 
of  the  contract  In  every  particular.    The  an- 


swer admits  that  the  contract  set  forth  in  the 
complaint  is  a  true  copy  of  the  contract  be- 
tween the  parties,  and  avers  that  by  the 
terms  thereof,  if  delivery  of  said  goods  was 
made  after  January  1,  1892,  there  should  be 
deducted  by  respondent  from  the  contract 
price  the  sum  of  $25  per  day  as  liquidated 
damages  for  each  and  every  day  that  deliv- 
ery was  made  f.  o.  b.  later  than  said  date; 
that  respondent  did  not  make  such  delivery 
on  or  before  said  date,  but  delayed  the  same 
until  60  days  after  said  date,  to  the  great 
inconvenience  and  damage  of  appellant  in  the 
sum  of  $1,500,  which  sum  it  asks  shall  be 
set  off  against  the  claim  of  respondent,  and 
that  appellant  shall  recover  Judgment  against 
respondent.  The  allegations  of  the  answer 
are  denied  by  the  reply.  The  cause  was 
tried  before  a  Jury,  and  resulted  in  a  verdict 
for  the  respondent  in  the  sum  of  $870.  Ap- 
pellant moved  for  a  new  trial,  which  was  de- 
nied, and  Judgment  was  thereafter  entered 
in  accordance  with  the  verdict  of  the  Jury. 
It  Is  assigned  as  error  that  the  court  per- 
mitted the  witness  Melnshausen,  who  was 
president  of  the  respondent  company,  to  tes- 
tify as  to  the  alleged  statements  made  by 
Mr.  Sam  Galland  in  relation  to  the  shipping 
of  the  goods,  it  being  claimed  by  appellant 
that  Sam  Oalland  had  no  connection  with 
Its  company,  except  that  he  owned  some 
of  Its  stock.  The  witness  Melnshausen  testi- 
fied, In  effect,  that  Sam  Oalland  waived  for 
the  appellant  company  the  stipulation  tn  the 
written  contract  that  the  goods  were  to  be 
delivered  on  or  before  January  1,  1892.  The 
respondent  company  and  Its  manufacturing 
plant  were  located  in  Chicago,  and  the  appel- 
lant company  had  ordered  this  brewing 
equipment  to  be  manufactured  for  shipment 
to  Spokane,  to  l>e  used  In  appellant's  brew- 
ery, then  being  constructed  In  Spokane.  Sam 
Galland  went  to  Chicago,  arriving  there  soon 
after  January  1,  1892.  He  says  he  went 
there  to  be  educated  as  a  brew  master. 
Whatever  may  have  been  his  primary  pur- 
pose In  gohig  to  Chicago,  It  nevertheless  ap- 
pears that  while  there  he  called  at  the  re- 
spondent's place  of  business,  and  had  some 
conversation  with  the  officers  of  respondent 
company  relative  to  the  shipment  of  this 
brewing  outfit.  The  witness  Melnshausen 
testified  that,  when  Sam  Galland  called  at 
the  respondent's  place  of  business,  "we  show- 
ed him  these  things,  and  everything  was  all 
ready,  and  he  says:  'We  are  'not  ready. 
You  can  keep  it  as  long  as  you  want  to.  I 
will  let  you  know  when  to  ship  it.' "  Objec- 
tion was  made  to  the  statement  of  any  con- 
versation between  the  witness  and  Sam  Gal- 
land until  it  was  first  shown  that  the  latter 
had  some  authority  to  bmd  the  appellant 
company.  On  the  statement  of  respondent's 
counsel  that  they  had  a  letter  from  appellant 
company  which  would  show  such  authority, 
the  court  observed  as  follows:  "If  you  pro- 
pose to  introduce  a  letter  of  that  kind  in  evi- 
dence, I  will  not  require  .yoato^  withdraw 
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the  witness  now,  and  show  tbat  first;  but 
It  Is  Incompetent  testimony  unless  that  to 
shown.  I  will  overrule  the  objection  now." 
The  witness  then  proceeded  to  give  testimony 
similar  to  tbat  already  mentioned,  and  also 
to  the  effect  tbat  under  tbe  Instructions  of 
Sam  Oailand  respondent  proceeded  to  put  tbe 
equipment  together,  so  tbat  it  conid  be  ship- 
ped "set  up,"  ready  to  be  put  in  place  upon 
its  arrival  in  Spolcane;  and  that  be  so  re- 
quested in  order  tbat  tbe  expense  of  sending 
men  to  Spokane  to  erect  it  might  be  avoided, 
—all  of  which  witness  claimed  was  to  tbe 
delay  of  respondent.  Appellant  urges  tbat 
the  letter  showing  authority  from  it  to  Sam 
Galland,  and  to  which  counsel  and  court  had 
theretofore  referred,  was  never  produced,  and 
that  the  testimony  of  the  witness  should, 
therefore,  not  have  been  permitted  to  go  to 
the  jury  under  the  trial  court's  own  ruling. 
A  letter  was,  however,  produced,  signed  by 
the  appellant  company,  and  directed  to  tbe 
respondent  company,  dated  February  22, 
1802,  which  was  probably  six  weeks  after 
the  alleged  conversation  with  Sam  Oailand. 
This  letter  was  in  reply  to  one  from  respond- 
ent, dated  tbe  18th  of  the  same  month,  In 
which  bad  been  Inclosed  a  statement  of  goods 
already  said  to  be  shipped,  and  which  letter 
also  advised  appellant  that  a  draft  had  been 
forwarded  for  one-half  of  the  contract  price. 
In  tbe  appellant's  reply  letter  Is  the  follow- 
ing: "It  would  not  be  right  for  us  to  pay 
the  agreed  amount,  ^,  until  the  stuff  was 
shipped.  On  receipt  of  this,  if  yon  have  sent 
kettle.  Grant,  and  cooler,  wby  please  satisfy 
our  Sam  O.  tbat  stuff  is  coming  forward, 
and  have  him  wire  us,  and  we  will  take  care 
of  draft."  Tbe  above  mention  of  "Sam  6." 
it  Is  not  disputed  refers  to  Sam  Oailand,  and, 
being  over  the  signature  of  appellant,  direct- 
ed to  respondent,  concerning  tbe  subject- 
matter  of  tbe  shipment  of  the  goods,  we 
think  it  became  a  question  for  the  jury  to 
determine  whether  appellant  had  authorized 
Sam  Galland  to  represent  it  to  tbe  extent  of 
making  tbe  statements  concerning  which  tbe 
witness  Meinshausen  testified.  It  is  true  tbe 
letter  was  written  some  time  after  the  al- 
leged conversation,  but  it  at  least  bore  upon 
tbe  matter  of  Sam  Galland's  representative 
authority  at  the  time  it  was  written,  and  we 
think  It  was  properly  left  with  tbe  jury  to 
aay  whether  authority  theretofore  existed. 

It  Is  next  assigned  tbat  the  court  erred  in 
refusing  to  admit  in  evidence,  or  order  to  be 
filed,  a  bill  of  partlctdars  alleged  to  have  been 
furnished  by  respondent.  Early  in  the  prog- 
ress of  the  cause  appellant  moved  tbe  court 
to  require  respondent  to  furnish  a  bill  of  par^ 
ticulars  showing  on  what  dates  respondent 
slilpped  the  machinery.  Tbe  motion  appears 
among  the  files  of  the  cause,-  but  no  order 
directing  a  bill  of  particulars  to  be  furnished 
appears  in  the  record.  Appellant  produced  at 
tbe  trial  a  written  statement  purporting  to  be 
signed  by  respondent's  attorneys,  and  which 
appellant  claims  was  delivered  to  Its  counsel 


as  a  bill  of  particulars.  No  original  bill  of 
particulars  appears  to  have  been  filed  by  te- 
spondent  At  tbe  trial  appellant  moved  for 
an  order  requiring  it  to  be  filed.  Tha-eupon. 
the  following  occurred:  "The  Court:  If  you 
show  it  was  filed  in  compliance  with  tbe  or- 
der of  the  court—  Mr.  Thayer:  Well,  I  state 
to .  your  honor  it  was,  and  counsd  do  not 
deny  the  signature.  Mr.  Forster:  I  haven't 
any  doubt  but  wbat  it  was  properly  served. 
I  have  no  recollection  about  it  at  all."  Tbe 
court  thereupon  ordered  the  filing  of  the  bill 
of  particulars,  but  It  subsequently  appearing 
tbat  no  order  bad  theretofore  been  made  in 
the  record,  the  court  observed  as  follows:  "I 
will  sustain  tbe  objection.  The  record  does  not 
show  there  ever  was  an  order  made  for  a  bill 
of  particulars.  I  do  not  remember  any  socb 
order."  Respondent's  counsel  stated  tbat  they 
did  not  have  the  original  bill  of  particulars 
In  tbeir  possession,  and  later  in  tbe  trial  ap- 
pellant sought  to  Introduce  in  evidence  the 
I  aforesaid  copy  of  what  It  claimed  had  been 
I  served  upon  it  as  a  bill  of  particulars.  One 
J  of  respondent's  counsel  was  called  to  tbe  wlt- 
I  ness  stand,  and,  upon  being  shown  tbe  copy, 
I  was  asked  If  be  bad  ever  before  aeea  It,  or 
tbe  original  bill  of  particulars.  Tbe  witness 
having  stated  that  he  refused  to  answer,  with- 
out stating  the  ground  of  his  refusal,  tbe  fol- 
lowing occurred:  "Tbe  Court:  On  tbe  gronnd 
tbat  whatever  it  Is  would  be  a  communica- 
tion between  Client  and  attorney?  The  Wit- 
ness: No,  sir.  Upon  the  ground  that  there 
has  no  order  been  made  for  a  bill  of  particu- 
lan,  and  your  honor  ruled  last  Saturday  that 
tbe  bill  of  particulars,  as  given  by  tbe  attor- 
ney, was  not  competent  without  an  order  di- 
recting a  bill  of  particulars."  On  further  ex- 
amination tbe  witness  stated  tbat  he  had  no 
recollection  whatever  about  it  Tbe  copy  bore 
date  January  11,  1805,  which  was  some  years 
before  tbe  time  of  the  trial.  The  action  bad 
been  pending  since  188!2.  Tbe  purported  sig- 
nature of  tbe  witness  to  the  copy  was,  bow- 
ever,  not  denied.  The  purported  signature  of 
the  firm  of  bis  co-counsel  was  made  by  a 
rubber-stamp  Impression,  but  what  purported 
to  be  the  witness'  signature  was  written  with 
pen  and  Ink.  The  copy  recited  upon  Its  face 
that  it  was  furnished  In  compliance  with  an 
order  of  tbe  court  theretofore  made.  Appe- 
lant offered  it  In  evidence,  stating  as  groands 
in  support  of  the  offer  that  it  was  given  In 
compliance  with  an  order  of  tbe  court;  that 
it  was  a  bill  of  particulars  served  by  respond- 
ent's attorneys,  and  signed  by  them  In  re- 
sponse to  a  demand.  Objection  was  then 
made  by  respondent,  and  the  grounds  stated 
were  that  the  record  showed  no  order  of 
court  for  a  bill  of  particulars,  and,  further, 
tbat  the  signature  of  Forster  &  Wakefield 
was  not  attached  to  the  copy.  Tbe  said  sig- 
nature was  the  one  already  mentioned  as  pur- 
porting to  be  attached  by  rubber  stamp.  No 
objection  was  made,  however,  tbat  the  pen- 
written  signature  of  J.  W.  Marshall,  co-coun- 
sel of  Forster  &  Wakefleld,i  was,p(}t^;enulne. 
Jigitized  by  VjV 
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Tbe  objection  yna  nistalned,  it  being  the 
oonrfa  view  that,  In  the  absence  of  an  order 
In  tbe  record  directing  a  bill  of  particulars, 
tbe  offered  evidence  was  Incompetent.  We 
tbink  this  was  error  nnder  tbe  ruling  of  this 
court  in  Howells  v.  Trading  Co.,  24  Wash. 
688,  64  Pac.  7S6.  We  there  held  that  a  bill 
of  particnlara  vohmtarlly  furnished  upon  the 
oral  request  of  counsel  was  as  binding  as 
though  furnished  under  the  order  of  the  court 
In  tb»  case  at  bar  we  think  sufficient  had  ap- 
peared to  form  a  foundation  for  tbe  admis- 
tton  of  tbe  offered  evidence.  Any  ezplana- 
tiona  respondent  might  have  desired  to  malce 
concerning  the  same  conid  have  been  shown 
by  further  testimony.  The  offered  evidence 
was  material  to  appellant's  theory  of  the 
case,  and  we  therefore  think  it  was  material 
error  to  reject  It 

It  IB  aligned  that  tbe  court  erred  in  per- 
mitting the  witness  Pagenstacher  to  testify 
ts  to  a  conversation  which  he  bad  with  Mr. 
Hehisbansen,  the  president  of  respondent 
company.  Aa  has  already  appeared,  appel- 
lant claimed  nnder  the  contract  liquidated 
damages  at  the  rate  of  $25  per  day  for  each 
day  the  delivery  of  the  machinery  was  de- 
layed after  January  1,  1882.  The  court  ruled 
that,  before  appellant  could  recover  damages 
under  the  liquidated  damage  provision  of  the 
contract,  It  must  first  appear  that  actual  dam- 
age to  a  considerable  amount  bad  been  sus- 
tafaied  by  reason  of  the  delay  in  shipping  tbe 
goods;  and  resiiondent  sought  to  show  that 
no  considerable  actual  damage  had  been  sus- 
tained, because  it  claimed  that  appellant's 
bnildlngs  at  Spokane  were  not  ready  to  re- 
ceive the  machinery  on  January  Ist,  and  not 
nntil  after  the  machinery  had  actually  been 
received  at  Spokane.  In  attempting  to  prove 
that  the  buildings  were  not  ready,  resirandent 
introduced  the  deposition  of  said  witness 
Pagenstacher.  This  witness  bad  theretofore 
been  in  tbe  employ  of  appellant  and  had 
gone  to  Chicago,  where  he  says  be  had  a 
conversation  with  Melnshausen.  He  was  ask- 
ed what  be  said  to  him  about  the  progress  of 
the  work  upon  appellant's  brewery  buildings 
in  Spokane.  Objection  was  made  to  the  ques- 
tion on  tbe  ground  that  it  called  for  hearsay 
testimony,  and  that  any  statements  the  wit- 
ness might  have  made  at  that  time  upon  that 
subject  would  not  be  binding  upon  appellant. 
Tbe  objection  was,  however,  overruled,  and 
tbe  witness  was  permitted  to  testify  that  he 
told  Melnshausen  that  tbe  buildings  were  up 
to  the  third  story,  but  that  they  were  not 
ready  to  receive  tbe  machinery.  It  appears 
that  this  witness  bad  at  one  time  acted  as 
snppfintendent  of  the  construction  of  the 
brewery,  but  had  no  other  connection  with 
appellant  than  as  an  employ^.  At  tbe  time 
of  Bald  conversation  be  was  not  even  in  ap- 
pellant's employ,  and  there  was  no  showing 
tliat  be  bad  any  authority  to  speak  for  ap- 
pellant Under  these  circumstances  we  think 
the  evidence  was  purely  hearsay,  and  that  It 
was  error  to  admit  it 


It  la  assigned  that  tbe  court  erred  in  In- 
structing the  Jury  to  the  effect  that  before 
appellant  would  be  entitled  to  a  deduction 
of  $25  per  day,  claimed  as  stipulated  dam- 
ages imder  the  contract,  they  must  find  that 
respondent  failed  to  comply  with  its  con- 
tract, and  that  such  failure  "did  cause  the 
defendants  some  material,  considerable  dam- 
oge."  We  think  the  instruction  was  er- 
roneous under  the  issues  of  the  case.  Ap- 
pellant was  claiming  tbe  right  to  recover 
by  reason  of  the  clause  In  the  contract  pro- 
viding for  stipulated  damages,  and  tbe  in- 
struction had  the  effect  to  require  It  to  prove 
actual  damages  before  it  could  recover.  It 
Is  true,  under  tbe  modified  agreement  al- 
leged by  respondent  It  Is  claimed  that  It  was 
agreed  that  liquidated  damages  would  not 
be  enforced  unless  there  was  substantial 
actual  damage.  But  the  alleged  modified 
agreement  was  one  of  the  disputed  questions 
In  the  case.  In  Relchenbacb  v.  Sage,  13 
Wash.  864,  48  Pac.  364,  52  Am.  St  Rep.  51, 
this  court  held  that  a  provision  In  a  build- 
ing contract  for  tbe  recovery  by  tbe  owner 
of  $10  as  damages  for  each  day  the  com- 
pletion of  the  building  was  delayed  after  the 
time  stipulated  was  a  provision  for  liquidated 
damages,  and  not  for  a  penalty,  and  could 
be  enforced.  Tbe  court  at  page  367,  13 
Wash.,  page  855,  48  Pac,  52  Am.  St  Rep. 
51,  said:  "There  is  an  element  of  uncer- 
tainty as  to  tbe  real  damages  which  would 
be  maintained  by  the  plaintiff,  which  renders 
It  more  or  less  Impracticable  to  be  deter- 
mined by  a  Jury.  Values  of  rents  are  fluc- 
tuating, and  dwelling  houses  of  tbe  char- 
acter and  description  of  this  one  are  or- 
dinarily not  built  for  rent  at  all,  but  for  tbe 
convenience  and  comfort  of  the  owners;  and, 
inasmuch  as  the  parties  saw  fit  to  settle  in 
advance  tbe  question  of  damages,  and  it 
seems  to  be  on  an  equitable  basis,  we  do 
not  feel  Justified  in  disturbing  that  contract, 
and  holding  that  it  was  a  contract  which  the 
parties  had  no  right  to  make."  In  tbe 
opinion  in  that  case  the  court  quoted  ap- 
provingly and  ot  length  from  Dwinel  v. 
Brown,  54  Me.,  at  page  470,  a  part  of  which 
quotation  is  as  follows:  "Courts  of  common 
law  cannot,  like  courts  where  tbe  civil  law 
prevails,  award  such  damages  as  they  may 
deem  reasonable,  but  must  allow  the  dam- 
ages, whether  actual  or  estimated,  as  agreeil 
upon  by  tbe  parties."  To  the  same  effect  is 
Land  Co.  v.  Maney,  16  Wash.  652,  48  Pac. 
243.  The  following  cases  hold  that,  where 
damages  for  tbe  breach  of  a  contract  are 
liquidated,  it  is  not  necessary  to  show  in 
what  manner  or  to  what  extent  the  party 
claiming  under  it  has  been  actually  dam- 
aged: Pierce  v.  Jung,  10  Wis.  30;  Kelso  v. 
Held  (Pa.)  23  Atl.  323,  27  Am.  St.  Rep.  716; 
Sanford  v.  Bank  (Iowa)  63  N.  W.  468;  Spicer 
V.  Hoop,  51  Ind.  3()5. 

It  is  last  assigned  that  the  court  erred 
in  instructing  tbe  Jury  that  appellant,  by  its 
answer,  admitted  tb5,^,ontf^nc(J<^^<*l- 
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leged  In  the  complaint  It  will  be  remem- 
bered that  the  written  contract  was  ilrst  set 
out  In  full  in  the  complaint,  and  this  was 
followed  by  allegations  of  other  matters, 
which  it  is  averred  were  actually  made  a 
part  of  the  contract,  but  were  omitted  from 
the  written  agreement  by  oversight  or  mis- 
take. The  answer  first  generally  denies  all 
the  allegations  of  the  complaint  "save  and 
except  such  as  are  herein  speclflcally  ad- 
mitted," and  then  proceeds  as  follows:  "The 
defendant  admits  the  allegations  as  to  the 
corporate  character  of  the  parties  hereto, 
and  that  the  contract  set  forth  in  said  com- 
plaint is  a  true  copy  of  the  contract  between 
the  parties  hereto,  excepting  that  the  con- 
tract is  not  signed  on  behalf  of  the  American 
Copper,  Brass  &  Iron  Worlcs  by  the  person 
named  in  said  complaint"  It  seems  mani- 
fest to  ua  that  the  pleader  did  not  intend  to 
admit  any  portion  of  the  contract  alleged  in 
the  complaint  except  what  is  referred  to  as 
"'a  true  copy,"  etc.,  evidently  meaning  the 
written  contract  copied  in  the  complaint. 
The  whole  case  was  tried  on  the  theory 
that  appellant  did  not  admit  the  allegations 
of  the  complaint  as  to  provisions  in  the  con- 
tract not  Included  in  the  written  one.  We 
therefore  think  it  was  error  to  Instruct  the 
jury  that  the  contract  as  set  out  in  the  com- 
plaint was  admitted,  since  they  may  have 
been  misled  thereby. 

For  the  foregoing  reasons,  we  think  a  new 
trial  must  be  granted.  The  Judgment  is  re- 
versed, and  the  cause  remanded,  with  in- 
structiona  to  the  lower  court  .to  grant  a  new 
trial. 

REAVIS.  C.  J.,  and  FULI.ERTON,  AN- 
DERS, MOUNT,  and  WHITE,  JJ.,  concur. 


ROBINSON  V.  THOMA.* 
(Supreme  Court  of  Washington.    Oct  1,  1902.) 

SALES  —  EXECUTORY    AGREEMENT  —  CONDI- 
TIONS PRECEDENT— TENDER  OP  PRICB— 
DEMAND  OF  QOODS. 

1.  Where  defendant  executed  an  agreement 
as  follows:  "Received  from  R.  $10  on  account 
of  100  tons  of  hay,  more  or  less,  at  $5.50.  Hay 
to  be  moved  by  the  last  of  July.  I  agree  to 
haul  said  hay  to  steamboat  landing,"  but  there 
was  no  demand  tor  the  hay,  or  tender  of  the 
purchase  price,  until  after  the  term  specified, — 
the  sale  was  not  completed,  and  plaintiff  could 
not  afterwards  recover  the  hay  or  its  value. 

2.  Evidence  merely  that  a  purchaser  of  goods 
depo.sited  the  price  in  a  bans  to  the  credit  of 
the  seller  does  not  show  a  tender. 

Appeal  from  superior  court,  Skagit  cotmty; 
iieo.  A.  Joiner,  Judge. 

Action  by  W.  W.  Robinson  against  A. 
Thoma.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Shranger  &  Barker,  for  appellant  Henry 
McLean,  for  respondent. 

HADLET,  3.  This  action  was  brought  by 
appellant  against  respondent  to  recover  a 

'RebearlDg  denied  January  9,  1903. 


quantity  of  bay,  or  the'  value  thereof.    It  is 
alleged  that  on  the  20tb  of  June,  1900,  ap- 
pellant purchased  of  respondent  a  quantity 
of  hay,  estimated  by  Irath  of  them  to  be  100 
tmis,  and  that  the  agreed  price  was  $5.50 
per  ton;  that  in  pursuance  of  the  agreement 
then  made,   appellant  paid  respondent  the 
sum  of  $10,  and  respondent  signed  and  deliv- 
ered to  appellant  a  writing,  of  which  the  fol- 
lowing Is  a  copy:     "Received  from  W.  W. 
Robinson  ($10)  ten  dollars  on  acct.of  100 
tons  hay,  more  or  less,  at  $5.50.    Hay  to  be 
moved  by  the  last  of  July.    1  agree  to  haul 
said  hay  to  steamboat  landing."    It  Is  fur- 
ther alleged  that  respondent  afterwards  with- 
held possession  of  the  hay,  and  refused  to 
deliver  it,  or  permit  appellant  to  take    it 
away;  that  appellant  tendered  to  respondent 
the  sum  of  $640,  being  the  balance  due,  which 
sum  was  placed  by  appellant  In  the  First 
National  Bank  of  Mt.  Vernon,  Wash.,  to  the 
credit  of  the  respondent  of  which  respondent 
was  duly  notifled;  and  that  said  amount  has 
at  all  times  been,  and  is  now,  subject  to  the 
order  of  respondent    The  answer  admits  that 
appellant  agreed  to  purchase  the  hay,  but 
avers  that  he  failed  to  carry  out  the  t«nns 
of  his  agreement,  and  that  the  sale  was  never 
completed.     It  is  admitted  that  respondent 
executed  the  writing  set  out  in  the  com- 
plaint, and  averred  that  appellant  accepted 
It  as  the  contract  between  them.    It  is  ad- 
mitted that  a  steamboat  came  to  the  land- 
ing, and  that  an  attempt  was  made  to  load 
hay  thereon,  which  respondent  had   stored 
in  the  warehouse  of  the  landing,  and  that 
respondent  refused  to  permit  its   removal; 
but  it  is  averred  that  this  occurred  about  tbe 
7tb  or  8th  of  August,  and  not  on  or  prior 
to  the  last  of  July.    It  is  denied  that  respond- 
ent took  the  hay  from  the  possession  of  tbe 
appellant   and   is   averred  that  respondent 
was  at  all  times  in  possession  thereof  up  to 
the  time  of  tbe  bringhig  of  this  suit.     It  is 
denied  that  any  tender  of  any  sum  was  ever 
made  upon  the  purchase  price  of  tbe   bay. 
A  trial  was  had  before  a  Jury,  and  at  tbe 
conclusion  of  appellant's  testimony  respond- 
ent moved  that  the  Jury  be  instructed  to  re- 
tiurn  a  verdict  for  respondent.     The  motion 
was  granted,  and  the  jury  returned  a  verdict 
that  respondent  is  entitled  to  the  possession 
of  the  property,  ana  assessed  the  value  there- 
of at  $550.    Thereafter  judgment  was  enter- 
ed accordingly,  and  from  said  Judgment  tbis 
appeal  is  prosecuted. 

There  are  several  formal  assignments  of 
error,  but  appellant  in  his  brief,  states  that 
the  whole  controversy  in  the  case  centers  in 
the  Interpretation  that  shall  be  given  to  tbe 
writing  heretofore  mentioned  as  having  been 
signed  by  respondent  and  delivered  to  appel- 
lant We  will,  therefore,  confine  ovurselves 
to  a  discussion  of  that  subject  It  is  sug- 
gested by  appellant  that  in  taring  the  cause 
from  the  Jury  and  instructing  a  verdict  for 
respondent  the  court  evidently  considered  tbe 
aforesaid  writing  as  an  executory  J!pntract, 
Digitized  by  '   ~ 
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meter  which  appellant  was  to  purchase  the 
hay,  the  purchase  to  be  made  before  the 
last  of  July;  and  that  the  trial  court  fur- 
ther viewed  the  case  as  falling  within  this 
conrt's  ruling  In  Adams  r.  Ames,  19  Wash. 
425,  63  Pac.  546.  It  is  urged  that  the  dec!- 
don  In  the  aforesaid  case  is  not  in  point  here, 
and  that  the  contract  In  the  case  at  bar  was 
that  of  an  absolute  sale,  and  was  not  an 
executory  agreement  It  is  admitted  that 
this  court  constmed  the  contract  set  out  In 
tlie  former  case  to  be  an  executory  one,  but 
it  is  insisted  that  such  construction  cannot 
be  placed  upon  the  language  of  the  writing 
in  the  case  at  bar.  The  contract  in  Adams 
T.  Ames,  supra,  was  for  the  sale  of  a  quan- 
tity of  oats  at  a  stated  price,  to  be  dellT- 
ered  to  such  steamboat,  scow,  or  other  com- 
mon carrier  as  should  be  sent  by  the  pur- 
chaser to  a  named  warehouse,  the  purchaser 
agreeing  to  remove  the  oats  within  15  days. 
The  paper  was  signed  by  the  vendor,  and 
delivered  to  the  vendee,  as  was  done  in  this 
case.  After  the  expiration  of  the  15  days,  a 
boat  was  sent,  and  delivery  of  the  oats  de- 
manded, which  was  refused.  The  language 
of  the  contract  in  that  case  included  the 
following:  "I  have  this  day  sold  to  J.  Q. 
Adams  &  Co.  60  or  70  tons  of  good  merchant- 
able white  oats."  Thus  the  vendor  stated 
that  he  bad  actually  sold  the  oats;  but  this 
court  said:  "We  are  satisfied  that  the  con- 
tract was  an  executory  one,  and  the  appel- 
lant's right  to  recover  was  subject  to  the 
performance  of  certain  conditions  precedent, 
viz.,  the  payment  for  and  the  removal  of  the 
oats  within  fifteen  days  from  the  date  of  the 
contract"  In  the  case  at  bar  the  language 
of  the  writing  does  not  seem  to  be  as  strong 
as  In  the  former  case.  Respondent  does  not 
say  he  has  sold  the  hay,  but  acknowledges 
receipt  of  $10  "on  acct  of  100  tons  hay,  more 
or  less,  at  $5.50."  However,  the  evident  In- 
tention of  each  contract  was  the  same,  viz., 
an  agreement  to  sell  certain  property,  which 
should  be  removed  within  a  given  time,  and 
payment  likewise  made.  There  is  In  this 
case  the  additional  element  of  an  agreement 
on  respondent's  part  to  haul  the  hay  to  the 
steamboat  landing.  But  the  evidence  does  not 
show  any  demand  for  the  hay  to  be  so  de- 
livered, accompanied  by  tender  of  payment 
prior  to  the  last  of  July,  the  time  fixed  by 
the  contract  There  was  never  any  actual 
tender.  Appellant  says  he  deposited  the 
amount  In  a  bank  at  Mt.  Vernon  to  the  credit 
of  respondent,  but  It  cannot  be  urged  that 
that  was  a  tender  In  law.  Even  the  deposit 
wag  not  made  until  in  the  early  days  of 
August,  after  the  demand  was  made  for  the 
delivery  of  the  hay,  and  all  of  which  was 
later  than  the  last  of  July,  as  provided  In  the 
contract  We  see  no  essential  dlfTerence  in 
principle  under  the  facts  of  this  case  between 
it  and  Adams  v.  Ames,  supra.  In  that  case 
a  motion  for  nonsuit  was  granted,  and  the 
Judgment  was  afilrmed.  That  decision  was 
tesed  upon  elementary  principles.  Certain 
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conditions  precedent  remained  to  be  perform- 
ed before  right  of  possession  accrued.  It  was 
necessary  that  the  price  be  paid  and  the 
goods  removed  within  a  given  time.  There 
does  not  appear  to  have  been  any  earnest 
money  paid  in  that  case  as  in  this;  at  least 
no  amount  Is  disclosed,  the  blank  being  left 
unfilled.  That  difference,  however,  Is  imma- 
terial. This  principle  is  stated  In  an  elemen- 
tary way  as  follows  by  a  distinguished  text- 
writer:  "The  vendee  cannot  take  the  goods, 
notwithstanding  earnest  be  given,  without 
payment  Earnest  is  only  one  mode  of  bind- 
ing the  bargain,  and  giving  to  the  buyer  a 
right  to  the  goods  upon  payment;  and,  if  be 
does  not  come  in  a  reasonable  time  after  re- 
quest, and  pay  for  and  take  the  goods,  the 
contract  Is  dissolved,  and  the  vendor  is  at 
liberty  to  sell,  the  goods  to  another  person. 
If  anything  remains  to  be  done,  as  between 
the  seller  and  the  buyer,  before  the  goods 
are  to  be  delivered,  a  present  right  of  prop- 
erty does  not  attach  in  the  buyer."  2  Kent, 
Comm.  (14th  Ed.)  p.  *495.  Thus  the  right  of 
possession  did  not  accrue  to  appellant  here. 
He  did  not  pay  or  tender  payment  within  the 
time  he  was  to  remove  the  hay  by  the  con- 
tract He  made  no  demand  and  caused  no 
boat  or  other  means  of  conveyance  to  call 
at  the  landing  for  the  hay  within  the  time, 
and  made  no  demand  that  the  balance  of  it 
be  placed  upon  the  landing.  Until  these 
conditions  precedent  were  performed,  appel- 
lant was  not  entitled  to  possession,  and,  In 
the  absence  of  their  performance,  respond- 
ent had  the  right  to  stand  upon  the  time  pro- 
vision In  the  contract,  and  refuse  to  deliver 
possession.  We  therefore  think,  under  the 
facts  as  shown  by  appellant's  testimony,  that 
there  was  no  question  for  the  consideration 
of  the  jury,  and  that  the  action  of  the  oonrt 
was  right. 
The  judgment  Is  affirmed. 

RBAVIS,  0.  J.,  and  DUNBAR,  MOUNT, 
PULLERTON,  ANDERS,  and  WHITE,  JJ., 
concur. 


STATE  V.  STENTZ. 

(Supreme  Qowct  of  Washington.    Oct.  1,  1902.) 

CRIMINAL  LAW— JtJRT— KNOWLEDQE  OF  FACTS 
—  PEREMPTORY  CHALLENGE  —  JUROR  AS 
WITNESS— APPEAL— PREJUDICIAL  ERROR. 

1.  One  whose  name  was  indorsed  as  a  witness 
on  an  information  for  manslaughter  was  drawn 
as  a  juror  on  trial  of  the  case,  and  a  challenge 
for  cause  was  denied,  and  he  was  excused  on 
the  last  peremptory  challenge  of  the  defendant. 
The  crime  charged  was  in  recklessly  driving  a 
team  and  wagon  over  the  deceased  in  a  high- 
way. The  witness  testified  that  on  the  morning 
of  the  crime  he  met  defendant  and  others  about 
-two  miles  from  where  the  deceased  was  rwn 
over;  that  they  were  driving  unusually  fast 
but  the  horses  were  not  running  away;  that 
they  hallooed  at  him,  and  drove  faster.  Beld, 
that  Ballinger's  Ann.  Codes  &  St  i  5001.  per- 
mitting a  juror  to  be  examined  as  a  witness, 
and  forbidding  a  juror  to  communicate  to  his 
fellows  any  private  knowledge,  does  not~otelp 
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ate  the  bias  that  may  exist  from  such  kuowl- 
edge,  and,  as  the  knowledge  of  the  juror  In  this 
case  was  as  to  material  facts,  it  was  error  to 
refuse  the  challenge  for  cause,  under  Const  art, 
1,  S  22,  assuring  an  accused  right  to  trial  by 
jnr7,  and  to  meet  the  witnesses  face  to  face. 

2.  Under  Ballinger's  Ann.  Codes  &  St.  {  G802 
et  seq.,  making  it  the  duty  of  the  prosecuting 
attorney  to  prosecate  in  certain  cases  by  in- 
formation, and  to  Indorse  thereon  the  names  of 
the  witnesses,  the  law  presumes  from  such  in- 
dorsement that  he  bad  knowledge  as  to  what 
fact  the  witness  would  testify  to;  and,  where 
a  witness  summoned  as  a  juror  possessed  knowl- 
edge of  material  facts,  it  was  the  duty  of  the 
attorney  to  inform  the  court,  in  order  that  it 
might  secure  an  impartial  jury. 

3.  A  refusal  to  sustain  challenges  for  proper 
cause,  necessitating  peremptory  challenges  on 
the  part  of  the  accused,  will  be  considered  on 
appeal  as  prejudicial  where  the  accused  haa 
been  compelled  subsequently  to  exhaust  all  his 
peremptory  challengea  before  the  final  selection 
of  the  jnry. 

Appeal  from  superior  conrt,  Spokane  conn- 
ty;   WlUlam  B.  Richardson,  Judge. 

Frank  Stents  was  convicted  of  manslaugb- 
ter,  and  appeals.    Reversed. 

SuUIthd,  Nozom  &  Nuzum,  for  appellant. 
Horace  Kimball  and  Miles  Polndezter.  for 
the  State. 

WHITB.  J.  The  informatton  In  this  case 
was  filed  by  the  prosecuting  attorney  of  Spo- 
kane county  on  November  5,  1901,  charging 
the  appellant  with  the  crime  of  manslaughter. 

The  information,  omitting  formal  parts,  is 
as  follows:  "Tbat  the  said  defendant,  Frank 
Stents,  in  the  county  of  Spokane,  and  state 
of  Washington,  on  the  16tb  day  of  Octol)er, 
1901,  did  unlawfully,  feloniously,  wantonly, 
negligently,  recklessly,  and  willfully  drive  a 
team  of  two  horses,  the  said  horses  then  and 
there  being  hitched  to  a  wagon,  upon  a 
certain  road,  the  same  then  and  there  being 
a  public  highway.  In  a  manner  likely  to  en- 
danger the  persona  and  lives  of  others,  and 
■o  did  then  and  tbere,  in  the  commission  of 
said  unlawful  act,  unlawfully  and  feloniously 
run  and  drive  the  said  horses  and  wagon  on. 
over,  and  upon  M.  W.  Orton,  and  so  did  then 
and  thereby,  as  aforesaid,  unlawfully  and  fe- 
loniously inflict  upon  the  said  M.  W.  Orton 
certain  mortal  Injuries,  by  and  on  account  of 
which  injuries  the  said  M.  W.  Orton  then  and 
there  died,  and  so  the  said  Frank  Stents  did 
then  and  there.  In  the  manner  aforesaid,  in- 
voluntarily, but  In  the  commission  of  the  un- 
lawful act  aforesaid,  unlawfully  and  feloni- 
ously slay  and  kill  the  said  M.  W.  Orton." 

On  the  Information,  the  name  of  R.  M. 
Sperry,  among  others,  was  Indorsed  as  a  wit- 
ness for  the  state.  While  Impaneling  the  Jury 
In  the  cause,  said  R.  M.  Sperry  was  drawn  as 
a  Juror,  and,  upon  being  qnestloned  as  to  bis 
competency,  testified  In  substance  that  he 
knew  the  defendant  by  sight,  and  that  be  had 
no  opinion  as  to  the  defendant's  guilt  or  In- 
nocence. This  question  was  then  asked  talm 
by  the  prosecutlnjj  attorney:  "I  ask  yon  to 
•tate  whether  or  not  from  any  cause,  wheth- 
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er  I  bave  mentioned  It  or  not,  yon  would  be 
hindered  or  Impeded  in  giving  a  fair  and  im- 
partial trial  to  the  defendant"  He  answer- 
ed: "The  only  cause  Is  tbat  I  am  liable  to 
be  a  witness  In  the  case.  For  that  reason.  I 
guess  I  would  not  be  eligible  to  sit  on  the 
Jury."  He  further  testified  that  that  fact 
would  not  prejudice  or  bias  him  for  or  against 
the  defendant,  and  that  be  felt  satisfied  be 
could  give  the  defendant  a  fair  and  Impar- 
tial triaL  On  cross-examination,  he  said  be 
had  not  been  subpcpnaed  as  a  witness,  but  he 
"distrusted  tbat  there  was  a  subpoena  Issued 
for  him  which  bad  not  yet  been  served";  that 
"some  of  the  prosecuting  attorneys  had  talk- 
ed with  him  with  reference  to  something  In 
the  case."  The  following  appears  from  the 
record:  "Mr.  Nnznm  (for  defendant).  I  sub- 
mit, yonr  honor,  tbat  this  Juror's  name  ap- 
pears as  a  witness  In  this  information, — in- 
dorsed on  the  Information,  and,  although  the 
subpoena  has  not  been  served  on  him,  his 
name  appears  here  as  one  of  the  witnesseB 
for  the  state,  and  we  submit  a  challenge  for 
cause.  Mr.  Polndexter  (prosecuting  attorney). 
I  don't  know  anything  that  would  exclude 
bim  on  tbat  ground:  he  states  positively  he 
formed  no  opinion  as  to  tbe  guDt  or  inno- 
cence of  the  defendant.  Tbe  Court  I  think 
a  Juror  may  be  called  as  a  witness  in  a  case; 
but  I  don't  think  that  the  court,  in  the  exer- 
cise of  sound  discretion,  would  permit  a  patty 
who  Is  likely  to  be  called  as  a  witness,  if  he 
is  advised  of  that  fact  beforehand,  to  sit  on 
a  Jury.  The  answer  tbat  this  Juror  makes  to 
the  question  would  not  disqualify  bIm  as  a 
Juror.  If  yon  are  able  to  state  at  this  time, 
Mr.  Polndexter,  that  you  will  not  call  blm 
as  a  witness  In  the  case,  I  think  the  challenge 
ought  to  lie  denied;  if  he  is  going  to  be  a 
witness  in  the  case,  I  think  the  objection 
ought  to  be  sustained.  Mr.  Polndexter.  I 
will  say  I  will  not  call  him  as  a  witness  if 
he  Is  chosen  as  a  Juror.  Mr.  Nuzum.  On  that 
statement  alone,  I  think  our  challenge  ought 
to  be  sustained.  There  Is  something  be  wants 
to  prove  by  him  if  be  don't  sit,  but  be  is 
willing  to  have  him  sit  as  a  Juror  without  tes- 
tifying. I  don't  think  that  comes  within  the 
provision  of  the  law  tbat  we  are  entitled  to  a 
fair  and  Impartial  trial,  as  in  a  case  of  this 
kind  we  are  entitled.  Tbe  (3ourt  As  I  have 
already  stated.  I  don't  think  the  Juror's  an- 
swers are  sufficient  to  disqualify  him.  The 
only  ground  upon  which  I  could  sustain  a  chal- 
lenge In  this  case  Is  that  the  Juror  might  be 
called  as  a  witness.  I  don't  think  tbe  court 
ought  to  permit  a  Juror  to  sit  If  the  court  Is 
advised  that  he  Is  going  to  be  called  as  a  wit- 
ness. Mr.  Sullivan.  I  think  when  the  prose- 
cutor says  If  he  Is  called  on  the  Jury  he  will 
not  call  him  as  a  witness— I  think  that  ought 
to  disqualify  the  Juror:  they  have  talked  to 
him:  we  haven't  The  Court  Tbe  challenge  is 
denied.  Defendant  excepts.  Exception  al- 
lowed." The  Impaneling  of  the  Jury  in  the 
case  then  proceeded,  the  appellant  having  ex- 
ercised bis  fifth  peremptory  dudluige  by  ex- 
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cusing  O.  W.  Piper,  one  of  the  Jurymen. 
Thereupon  one  J.  £.  Glbbs  was  4rawn  as  a 
Juryman,  and,  upon  being  questlondd  as  to  bis 
competency  and  qnallflcatlons,  by  tbe  counsel 
for  the  state,  testified  In  Bubstanco:  That  he 
had  formed  an  opinion  from  reading  news- 
paper articles;  that  he  had  no  fix  ^  opinion; 
that  he  could  disregard  It;  that  he  still  had  tbe 
opinion  80  formed;  that  It  would  require  some 
eyidence  to  remoTe  it;  that  what  he  had  read 
would  have  no  weight,  or  affect  hlu  in  any 
way  upon  the  trial.  This  Juror  was  chal- 
lenged by  the  appellant,  and  tbe  cballiuge  de- 
nied. The  appellant  thereupon  excused  the 
Juror  Sperry,  thereby  exercising  his  sixth  and 
last  peremptory  challenge.  The  Impaneling  of 
the  Jury  was  then  completed.  The  Jury,  after 
a  trial,  returned  a  verdict  of  guilty.  On  this 
verdict,  Judgment  was  entered. 

The  eyidence  in  thia  case,  exdnslve  of  the 
testimony  of  the  Juror  Sperry,  tended  to  show 
that  there  were  four  men  in  a  wagon  drawn 
by  a  bay  and  a  gray  horse;  that  this  wagon 
ran  oyer  the  deceased,  who  waa  on  a  bicycle, 
thereby  causing  his  death;  that  tbe  team  was 
running  towards  Cheney,  and  on  tbe  public 
road;  that  the  driver  was  holding  tbe  lines 
tightly.  The  deputy  sherifT  testified  that  he 
had  a  talk  with  tbe  accused  after  his  arrest 
Tbe  appellant  told  tbe  deputy  sheriff  that  the 
bocses  were  running  away;  that  when  be  went 
to  torn  to  the  right,  in  order  to  pass  the  man 
on  the  bicycle,  the  man  turned  the  same  way, 
and  he  tried  to  turn  the  other  way,  but  the 
team  got  beyond  bis  control,  striking  the  man's 
bicycle;  that  he  did  not  know  until  after  be 
was  arrested  that  he  had  run  over  and  killed 
the  man.  There  was  evidence  tending  to 
show  that,  after  the  team  ran  over  the  de- 
ceased, the  persons  in  the  wagon  attempted  to 
avoid  others,  and  went  on  an  unfrequented 
road.  There  was  evidence  tending  to  show 
that  tbe  appellant  and  the  three  others  in  tbe 
wagon  were  out  on  a  hunting  expedition;  that 
they  bad  two  kegs  of  beer,  and  had  been 
drinking  beer  before  the  commission  of  the 
ofFense  charged;  and  that  there  was  also  a 
small  demijohn  of  whiskey  in  their  posses- 
sion. The  killing  of  Orton  took  place  very 
near  the  Junction  of  the  Mulllnlx  and  Lance 
Hni  roads,  about  a  mile  and  a  half  or  two 
miles  from  Cheney.  The  place  where  the 
Juror  Sperry  met  the  men  in  the  wagon  was 
about  two  miles  southwest  of  this  point  Mr. 
Sperry  was  called  by  the  state  as  a  witness, 
and  testified,  "that  a  team,  one  horse  light  and 
fbe  otber  dark,  bitched  to  a  wagon  with  four 
men  In  it,  passed  him  on  the  public  road  about 
eight  o'clock  on  the  morning  of  the  commis- 
sion of  the  offense;  that  the  men  in  the  wagon 
were  acting  rather  Jolly;  that  they  hallooed 
and  yelled  at  him;  that  their  actions  were  as 
if  they  were  tai  pretty  good  spirits;  that  they 
motioned  with  their  bands  to  him,  and  hal- 
looed something,  but  be  could  not  distlngnlsh 
what  they  said;  that  they  were  driving  pretty 
fast,-^nnu8ually  fast;  that  tbe  fact  that  they 
were  drlvl&g  so  fast  attracted  bis  attention; 


that  he  did  not  consider  the  team  was  run- 
ning away;  that  they  were  going  towards 
Cheney."  "Q.  Did  they  Increase  tbe  speed 
while  you  saw  them?  A.  Yes.  They  in- 
creased tbe  speed  some.  Q.  What  did  they 
do  with  reference  to  that?  A.  Well,  when  I 
met  them  they  were  hallooing,  and  I  did  not 
recognize  who  they-  were,  apd  I  presumed  it 
was  somebody  that  knew  me,  and  I  threw  up 
my  hand,  and  said,  'Halloo.'  This  Is  when 
they  went  by.  And  the  fellow  that  was  driv- 
hig,  he  kind  o'  came  up  this  way  (indicating) 
with  the  lines,  and  gave  a  kind  of  whoop,  as 
though  they  were  having  a  good  time,  and 
then  they  went  a  little  faster."  He  further 
identified  the  appellant  as  tbe  man  who  was 
driving. 

The  first  error  assigned  Is  the  denial  of  the 
challenge  for  cause  by  tbe  court  to  the  Juror 
Sperry.  Tbe  constitution  of  tbe  state  provides 
that  an  accused  person  shall  be  tried  by  an 
Impartial  Jury,  and  that  offenses  heretofore  re- 
quired to  be  prosecuted  by  indictment  may  be 
prosecuted  by  Information,  as  shall  be  pre- 
scribed by  law.  It  Is  the  duty  of  the  prosecut- 
ing attorney,  whenever  a  public  offense  has 
been  committed,  and  the  party  charged  is  not 
under  indictment  for  the  offense,  and  the 
court  is  In  session,  and  the  grand  Jury  is  not 
In  session,  to  prosecute  the  offender  by  in- 
formation. Section  6802,  Balllnger's  Ann. 
Codes  &,  St  In  order  to  file  such  informa- 
tion, it  Is  the  duty  of  the  prosecuting  attorney 
to  inquire  Into  and  make  full  examination  of 
all  the  facts  and  circumstances  touching  tbe 
commission  of  the  offense.  The  names  of  tbe 
witnesses  known  to  the  prosecuting  attorney 
at  the  time  of  filing  tbe  information  must  be 
indorsed  thereon.  Section  6832,  Id.  Tbe 
name  of  tbe  Juror  Sperry  was  hidorsed  on  tbe 
information  against  the  appellant  at  the  time 
the  Information  was  filed.  From  that  fact, 
tbe  law  presumes  that  the  prosecuting  attor- 
ney knew  the  facts  that  such  witness  would 
testify  ta  Under  the  law,  when  the  grand 
Jury  is  not  in  session  the  prosecuting  attorney 
performs  the  duties  appertaining  to  the  grand 
Jury.  He  Inquires  into  tbe  commission  of  tbe 
offense.  He  performs  a  most  Important  duty. 
As  such  ofllcer,  be  is  the  sworn  minister  of 
Justice,  whose  duty  it  is  to  see  that  the  in- 
nocent are  protected,  as  well  as  that  tbe 
guilty  are  brought  to  punishment  It  is  as 
much  his  duty,  as  it  is  that  of  the  court  to 
see  to  it  that  no  one  is  convicted  of  a  crime 
excepting  in  the  manner  provided  by  law.  If 
be  knows  that  an  Impartial  Jury  is  not  being 
selected  when  the  accused  is  brought  to  tria^ 
it  is  his  duty,  as  a  representative  of  the  state, 
to  make  that  fact  known  to  the  court  so 
that  constitutional  and  legal  requirements  may 
be  adhered  to.  The  state  Is  Just  as  much  in- 
terested in  preserving  constitutional  require- 
ments In  tbe  trial  of  an  accused  person  as  In 
prosecuting  tbe  Infraction  of  tbe  laws.  As 
was  said  by  Chief  Justice  Ohrlstlancy,  In 
Kurd  V.  People.  25  MIcb.  406:  "The  prosecut- 
ing   officer   represents    tbe    public    interest 
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which  can  never  be  promoted  by  the  convic- 
tion of  the  Innocent  HIa  object,  like  that  of 
the  conrt,  should  be  simply  justice;  and  be  bas 
no  right  to  sacrifice  this  to  any  pride  of  pro- 
fessional success.  And,  however  strong  may 
be  bis  belief  of  the  prisoner's  guilt,  he  must 
remember  that,  though  unfair  means  may 
happen  to  result  in  doing  Justice  to  the  prison- 
er in  the  particular  case,  yet  Justice  so  at- 
tained is  xmjust  and  dangerous  to  the  whole 
community." 

Here,  the  prosecuting  attorney  Icnew  that 
the  testimony  that  this  Juror  would  give 
went  to  the  very  gist  of  the  offense.  The 
testimony  of  Mr.  Sperry  was  a  step  towards 
the  conviction  of  the  appellant,  and  bad  a 
direct  bearing  on  the  guilt  of  the  accused. 
Mr.  Sperry  was  not  called  upon  to  testify 
as  to  Independent  facts  necessary  to  be 
proven,— for  instance,  that  the  place  wh«e 
the  offense  occurred  was  in  tbe  county  In 
which  the  venue  was  laid,  «•  that  he  knew 
tbe  person  alleged  to  have  been  killed,  In  his 
lifetime,  and  that  be  knew  he  was  dead,  or 
as  to  tbe  character  of  the  accused  as  a  peace- 
able and  law-abiding  citizen,  or  as  to  the 
character  of  a  witness  for  truthfulness. 
While  such  facts  are  necessary  to  be  shown, 
or  may  be  shown,  they  are  Just  as  consistent 
with  the  guilt  of  any  other  person  as  with 
the  guilt  of  tbe  accused,  and  their  establish- 
ment does  not  go  towards  the  conviction  of 
the  accused  person  of  the  crime  charged 
against  him.  A  witness  called  upon  to  tes- 
tify to  such  facts  might  not  be  Incompetent 
as  a  Juror,  but  a  witness  who  knows  about 
the  contraverted  facts  In  the  case,— tbe  res 
gestse,  as  we  might  say,— such  as  the  reck- 
less driving  of  the  accused  on  the  public 
highway  immediately  preceding  the  com- 
mission of  the  offense,  a  short  distance  from 
where  the  offense  was  committed,  it  seems 
to  us  knew  material,  controverted  facts  that 
would  of  necessity  bias  and  influence  bis 
judgment  as  a  Juror.  To  permit  such  a  per- 
son to  sit  upon  tbe  Jury  was  to  deprive  tbe 
accused  of  a  trial  by  an  Impartial  Jury.  It 
Is  true  that  we  have  a  statute  that  declares: 
"A  Juror  may  be  examined  by  either  party 
as  a  witness,  If  he  be  otherwise  competent. 
If  be  be  not  so  examined,  he  shall  not  com- 
municate any  private  knowledge  or  informa- 
tion that  he  may  have  of  the  matter  in  con- 
troversy to  his  fellow  Jurors,  nor  be  govern- 
ed by  the  same  In  giving  his  verdict"  Sec- 
tion 5001,  BalUngcr's  Ann.  Codes  &  St  This 
section  must  be  construed  In  connection  with 
•the  constitutional  guaranty  to  an  accused 
person  of  an  Impartial  trial,  and  the  statutes 
relative  to  challenging  Jurors.  Tbe  law,  by 
simply  declaring  that  a  Juror  shall  not  be 
governed  by  any  knowledge  that  he  may 
have  of  the  facts,  does  not  obviate  the  bias 
that  may  really  exist  in  the  mind  of  the 
Juror.  A  Juror  may  be  challenged  for  actual 
bias.  Section  4988,  Id.  Actual  bias  la  de- 
aned  as  "the  existence  of  a  state  of  mind 
on  the  part  of  tbe  Juror  In  reference  to  the 


action,  or  tb  either  party,  which  satlsfles  the 
trier,  In  ttie  exercise  of  a  sound  discretion, 
that  tbe  Juror  cannot  try  the  issue  Im- 
partially ahd  without  prejudice  to  the  wib- 
stantlal  rights  of  tbe  party  challenging." 
SecUon  40!^,  Id.  Can  it  be  said  that  If  the 
court  had  known  of  the  knowledge  of  tbia 
Juror  of  tbe  controverted  facts  In  tbe  case. 
It  would  have  allowed  him  to  act  as  a  Juror? 
We  tblnU  not  If  the  court  had  known  tbe 
facts  as 'to  the  knowledge  of  tbe  Juror,  and 
had  not  Sustained  a  challenge  for  actual  bias, 
we  thUk  it  would  have  been  an  abuse  of 
sound  discretion.  A  Jury  has  been  defined 
as  a  body  of  men  who  are  sworn  to  declare 
the  facts  of  a  case  as  they  are  proven  from 
the  rvidence  placed  before  them.  17  Anc  & 
Bug.'  Bnc.  Law,  1005.  Our  Code  defines  it 
as  "a  body  of  men  temporarily  selected  from 
tbe  qualified  inhabitants  of 'a  particular  dis- 
trict and  invested  with  power  (1)  to  present 
or  indict  a  person  for  a  public  offenae;  (2)  t» 
try  a  question  of  fact"  BalUnger's  Ann. 
Codes  &  St.  g  4730.  Under  tbe  constitutional 
provisions  defining  the  rights  of  accused  per- 
sona, tbe  appellant  had  the  right  not  only 
to  be  tried  by  an  Impartial  Jury,  but  to  de- 
fend in  person  and  by  counsel,  and  to  meet 
tbe  witnesses  against  him  face  to  face.  Ar- 
ticle 1,  {  22,  Const  This  means  that  the 
examination  of  such  a  witness  shall  be  In 
open  court,  in  the  presence  of  the  accused, 
with  the  right  of  tbe  accused  to  cross- 
examine  such  witness  as  to  facts  testified 
to  by  him,- not  that  the  witness  may  carry 
Into  tbe  Jury  room,  In  the  recesses  of  bit 
own  mind,  knowledge  of  material,  con- 
troverted facts  which  of  necessity  must 
bias  his  Judgment  Further,  In  a  criminal 
prosecution  tbe  verdict  must  be  the  unani- 
mous verdict  of  12  impartial  men,  not  the 
verdict  of  11  Impartial  men,  or  any  less 
number  than  12.  It  is  a  violation  of  the 
defendant's  constitutional  rights  to  deny  his 
challenge  to  a  juror  who  has  formed,  from 
newspaper  accounts,  an  opinion  as  to  the 
defendant's  guilt  where  It  would  take  strong 
evidence  to  change  such  opinion,  even  though 
the  Juror  says  he  could  lay  aside  bis  opinion, 
and  try  the  case  wholly  upon  the  evidence, 
as  if  he  bad  heard  nothing  about  it  State 
V.  Murphy,  9  Wash.  204,  37  Pac.  420.  It 
needs  no  argument  to  show  that  It  would 
require  strong  evidence  to  remove  from  the 
Juror  Sperry's  mind  the  fact  that  the  ac- 
cused was  driving  recklessly  along  the  high- 
way Just  preceding  the  commission  of  the 
offense,  and  that  this  was  an  Important  fact 
as  to  his  guilt.  The  Juror  Sperry  seemed  to 
realize  this  fact  himself.  Judging  from  his 
answers.  If  all  the  Jurors  who  tried  the 
cause  had  been  personally  cognizant  of  tbe 
same  facts  as  tbe  Juror  Sperry,  conviction 
Would  inevitably  have  followed,  and,  as  was 
said  In  tbe  case  of  State  v.  Murphy,  supra, 
"the  trial  would  have  been  little  less  thH  n  a 
farce,  and  our  boasted  constitutional  privilege 
of  a  trial  by  an  impartial  Jury  would  be  a 
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priTllege  eziatlng  more  in  tbeory  than  In 
practice."  The  discretion  of  the  trial  court 
to  determine  partiality  or  impartiality  in  a 
Jury  la  subject  to  review  by  the  appellate 
court  under  the  constitutional  guaranty  to 
the  accused  of  a  trial  by  an  impartial  Jury. 
State  T.  Rutten,  13  Wash.  203,  43  Pac.  30. 

A  refusal  to  sustain  challenges  for  proper 
cause,  necessitating  perenxptory  chaUengea 
on  the  part  of  the  accused,  will  be  considered 
mx  appeal  as  prejudicial  where  the  accused 
baa  been  compelled  subsequently  to  exhaust 
all  hla  peremptory  challenges  before  the 
final  selection  of  the  Jury.  State  t.  Rutten, 
■upra.  An  examination  of  this  record  dis- 
closes that  it  is  a  Tery  close  question  whether 
the  Jnror  Gibbs  was  a  qualified  Juror  under. 
the  rule  laid  down  In  State  v.  Murphy,  su- 
pra; but,  conceding  that  be  was,  he  had 
formed  an  opinion  that  it  would  require 
some  evidence  to  remove;  and  the  accused, 
in  exercising  his  last  peremptory  challenge, 
bad  to  choose  between  this  Juror  and  the 
Juror  Sperry.  But  for  the  presence  of  the 
Juror  Sperry  In  the  box,  it  is  fair  to  presume 
that  the  last  peremptory  challenge  would 
bave  been  exercised  in  excusing  the  Juror 
Gibba.  As  is  said  by  the  supreme  court  of 
Pennsylvania  in  Ck)mmon wealth  v.  JolitFe, 
7  Watts,  585,  "That  a  witness  is  supposed 
to  stand  as  a  partisan  Is  shown  by  more  than 
one  passage  in  the  law;"  and,  further,  that 
"the  presumption  in  the  case  of  a  witness, 
therefore,  is  against  impartiality."  The  Ju- 
ror Sperry's  name  was  indorsed  as  a  wit- 
ness for  the  state  on  the  information.  The 
presumption  was  against  his  impartiality. 
This  of  itself  should  have  induced  caution 
In  the  court  in  denying  the  challenge.  Un- 
der our  practice,  a  Juror  who  is  examined 
on  bis  voir  dire  la  not  permitted  to  disclose 
the  facts  within  his  luiowledge.  But  here 
the  prosecuting  attorney  knew  that  the  Ju- 
ror was  a  material  witness  to  controverted 
facts  constituting  the  offense.  Under  such 
circumstances,  it  was  his  duty  to  have  de- 
clared that  fact  to  the  court,  or  to  have 
Joined  in  the  challenge. 

The  supreme  court  of  Arkansas,  in  Hardin 
T.  State,  60  Ark.  63,  48  S.  W.  904,  In  com- 
menting upon  Vance  v.  State,  56  Ark.  402, 
19  S.  W.  1066,  says:  «•  •  •  When  It  is 
apparent  that  the  Juror  has  formed  an  opin- 
ion from  his  own  knowledge  of  the  facts  of 
the  case,  or  that,  from  his  connection  with 
the  prosecution  or  defense,  he  is  not  an  Im- 
partial Juror,  his  statement  that  he  can  give 
the  defendant  a  fair  and  Impartial  trial  will 
not  remove  an  objection  to  his  competency, 
tor  it  is  possible  that  the  most  prejudiced 
man  might  be  willing  to  say,  and  even  be- 
lieve, that  he  would  be  an  impartial  Juror. 
Had  this  Juror  answered  that  it  would  take 
no  evidence  to  remove  his  opinion,  he  would 
still  bave  been  incompetent;  and  even  had 
he  disclaimed  any  opinion  It  Is  doubtful  if 
he  would  have  been  a  competent  Juj'or."  It 
has  been  held  that  one  summoned  as  a  wit- 


ness in  a  criminal  case  la  not  competent  to 
serve  as  a  Juror.  Atkins  v.  State,  60  Ala. 
45;  Commander  v.  State,  60  Ala.  1;  Bald- 
win V.  State,  111  Ala.  11,  20  South.  628.  It 
has  been  held  that  a  Juror  who  Is  voluntarily 
attending  court  for  the  purpose  of  testify- 
ing as  to  the  good  character  of  the  accused 
Is  not  qualified  to  sit  as  a  Juror;  the  court 
saying:  "The  danger  of  bias  is  not  removed 
by  showing  that  the  witness  has  no  knowl- 
edge of  the  more  material  facts  bearing  upon 
the  issue,  and  expects  to  testify  only  as  to 
the  character  of  a  defendant  charged  with  a 
felony."  State  v.  Barber,  113  N.  C.  711,  18 
S.  E.  515.  There  are  cases,  however,  to 
the  contrary:  White  v.  State,  73  Miss.  50,  19 
South.  97;  Fellows'  Case,  6  GreenL  333. 
The  Jurors  in  the  last  two  cases  were  not 
called  to  testify  as  to  the  material  facts  in 
the  case.  In  the  Mississippi  case  and  In 
the  Maine  case  they  were  witnesses  aa  to 
character  only.  The  question  of  bias  was 
not  raised  in  these  cases.  There  is  a  dearth 
of  authority  on  the  direct  point  whether  or 
not  a  person  who  has  been  subpoenaed,  or 
whose  name  is  Indorsed  on  the  Information 
as  a  witness,  or  who  is  In  attendance  as  a 
witness,  is  competent  to  sit  as  a  Juror  in 
the  trial  of  a  case.  The  case  nearest  In 
point  Is  that  of  State  v.  Martin,  28  Ma  530. 
Martin  was  Indicted  for  stealing  cattle.  The 
Juror,  on  his  voir  dire,  stated  that  he  knew 
the  cattle  alleged  to  have  been  stolen;  that 
his  brother  had  once  owned  them,  and  had 
sold  them'  to  a  man  named  Kerr,  who  had 
subsequently  sold  them  to  the  person  alleged - 
in  the  Indictment  to  be  the  owner.  The  Mis- 
souri supreme  court  sustained  the  lower 
court  In  holding  that  the  Juror  was  competent 
on  the  express  ground  that  the  ownership 
of  the  cattle  was  not  a  controverted  fact 
The  statute  of  Missouri  provided  that  it 
should  be  a  good  cause  for  a  challenge  to  a 
Juror  that  he  had  formed  an  opinion  upon 
the  issues  or  any  material  fact  to  be  tried. 
The  court  said:  "No  question  has  hereto- 
fore arisen  upon  the  construction  of  this  pro- 
vision of  our  criminal  practice  act,  nor  have 
we  observed  any  case  in  any  other  state 
where  similar  statutes  have  been  passed  up- 
on by  their  courts.  Ordinarily,  there  cannot 
be  much  practical  difficulty  In  enforcing  what 
seems  to  be  the  spirit  and  object  of  the  pro- 
vision, which  Is  to  secure  impartial  Juries; 
and,  when  questions  of  doubtful  character 
arise,  the  courts  of  criminal  Jurisdiction,— aa 
a  matter  of  convenience  and  precaution,  and 
with  a  view  to  avoid  the  possibility  of  sub- 
jecting the  state  to  unnecessary  cost,  as  well 
as  to  secure  to  the  accused  every  reasonable 
satisfaction  In  selecting  his  triers,— would 
usually  set  aside  persons  of  questionable 
competency  when  a  bystander  could  be  call- 
ed in,  without  delay,  who  would  be  unex- 
ceptionable to  all  parties.  It  is  probably  be- 
cause of  this  practice  on  the  circuits— and  a 
very  commendable  one,  too— that  no  cases  of 
this  sort  have  ever  come  up  to  this  court 
Digitized  by  VjOOQ  IC 
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*  *  *  It  Is  material  to  the  prosecution  to 
establish  that  the  crime  alleged  was  commit- 
ted at  a  place  within  the  comity,  for  this  ia 
essential  to  the  Jmlsdlctlon  of  the  comt. 
Does  the  Icnowledge  that  the  alleged  locality 
of  an  offense  Is  within  the  coimty  named  in 
the  Indictment  disqualify  a  Juror  from  sitting 
on  the  case?  We  see  at  once  that  this 
fact,  material  as  It  undoubtedly  Is  to  the 
success  of  the  prosecution,  has  no  connection 
whatever  with  the  guilt  or  Innocence  of  the 
party  accused,  and  that  It  Is  a  fact  known 
probably  to  nine-tenths  of  the  Inhabitants 
of  the  county,  and,  therefore.  In  all  prob- 
ability, will  not  be  controTerted  on  the  trial. 
In  an  Indictment  for  murder,  the  fact  of  the 
killing  is  an  essential  of  crime;  but  would 
a  man  who  accidentally  was  present  at  the 
burial  of  the  murdered  person,  and  saw  his 
dead  body,  and  knew  him  when  alive,  be 
excluded  as  an  incompetent  Juror  on  the  trial 
of  a  supposed  manslayer?  Such  facts  as  we 
have  referred  to  are  material  In  one  sense. 
They  constitute  the  basis  of  the  prosecution; 
but  they  are  Independent  facts,  having  no 
bearing  on  the  question  to  be  tried,  of  the 
guilt  or  innocence  of  the  accused.  They  are 
Just  as  consistent  with  the  guilt  of  any 
other  person  as  they  would  be  with  the  guilt 
of  the  accused;  and  their  establishment  does 
not  make  a  single  step  toward  a  conviction. 
If  tliese  facts  are  controverted  facts,  it  may 
be  that  a  person  who  lias  formed  an  opinion 
npon  them'  ought  to  be  excluded  from  sitting 
on  the  Jury;  but  where  they  have  no  bearing 
on  the  guilt  of  the  accused,  and  are  likewise 
not  controverted  on  the  trial,  it  is  plain  that 
the  Juror  is.  In  every  material  respect,  im- 
partial and  competent" 

Where  the  facts,  however,  are  material 
to  a  conviction,  as  in  this  case  proof  of  wan- 
tonly, negligently,  recklessly  and  willfully 
driving  a  team  over  the  public  roads,  thereby 
causing  the  death  of  a  person,  we  think  the 
knowledge  of  such  driving  immediately  pre- 
ceding the  commission  of  the  offense  was 
material,  and  a  Juror  possessing  the  same 
cannot  be  said  to  go  Into  the  Jury  box  In  that 
state  of  mind  in  which  the  law  contemplates 
a  Juror  shall  be  when  called  upon  to  try  one 
accused  of  a  crime.  Such  a  Juror  cannot  be 
said  to  be  an  impartial  one,  notwithstanding 
he  says  he  Is.  We  have  alluded  to  the  pos- 
sible Incompetency  of  Juror  Glbbs.  We  do 
not  mean,  however,  to  pass  upon  that  ques- 
tion, or  upon  any  of  the  other  errors  assign- 
ed. In  all  probability  they  will  not  occur  on 
the  next  trial. 

Inasmuch  as  the  appellant  was  compelled 
to  get  rid  of  the  Juror  Sperry  by  a  peremp- 
tory challenge,  the  accused  was  deprived  of 
cue  peremptory  challenge  to  which  he  was 
by  law  entitled.  For  that  reason,  the  Judg- 
ment of  the  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

UEAVIS,  C.  J.,  and  HADLET,  FULLER- 
TON,  MOUNT,  and  ANDERS,  JJ.,  concur. 


SULLIVAN  at  aL  V.  JOHNSON. 

(Supreme  Court  of  Washington.    Sept  23, 

1902.) 

SDRFACB    WATER— DIVERTINa   TO   LANDS    OF 
ANOTHBR. 

1.  One  on  whose  land  surface  water  is  con- 
fined by  natural  barriers  may  not  coustruct  a 
ditch  so  as  to  cast  It  on  the  laJids  of  another,  to 
his  material  injury. 

Appeal  from  superior  court,  Skagit  county; 
Oeorge  A.  Joiner,  Judge. 

Action  by  Daniel  Sullivan  and  others  against 
Andrew  Johnson.  Judgment  for  plaintitts, 
and  defendant  appeals.    AflOrmed. 

Dorr  &  Hadley  and  Henry  McLean,  for  ap- 
pellant.   Million  &  Houser,  for  respondents. 

MOUNT.  J.    Appellant  Is  the  owner  of  the 
W.  ^  of  section  10,  township  85  N.,  range  3 
E.,  W.  M.,  In  Skagit  county,  except  60  acres 
in  the  northwest  comer  of  the  section.    On 
the  southwest  portion  of  appellant's  land  Is 
a  tract  of  low,  marshy,  unimproved  ground, 
comprising  some  30  or  40  acres,  upon  which 
surface  water  accumulates  during  the  rainy 
season  to  the  average  depth  of  seven-tenths 
of  a  foot.    At  its  greatest  depth,  the  water 
does   not  exceed  about  one  foot   when   It 
overflows  a  natural,  sandy  clay  ridge  sur- 
rounding It  and  runs  off  in  a  northwesterly 
direction,  and  eventually  finds  Its  way  into  a 
system  of  ditches  used  In  draining  the  lands 
of  respondents.    When  the  overflow  ceases, 
the  remainder  of  the  water  confined  in  the 
marshy  basin  named  is  dissipated  by  perco- 
lation or  seepage  and  evaporation.    The  lands 
of  respondents  are  Improved,  tillable  lands, 
and  valuable  for  agricultural  purposes.   They 
are  lower  than  the  lands  of  appellant,  are 
situated  to  the  northeast  of  appellant's  lands, 
and  are  drained  by  a  system  of  ditches  which 
have   been    used    for  a   number  of  years. 
These  ditches  in  the  wet  season  are  not  of 
sufficient  capacity  to  carry  off  the  waters 
accumulating   upon   respondents*   land.    At 
the  time  this  action  was  begun,  appellant 
was  constructing  a  ditch,  through  the  nat- 
iiral  barrier  above  named,  to  drain  the  water 
which  accumulates  in  the  basin  above  named 
through  the  natural  barrier,  upon  his  neigh- 
bor, and  thereupon  into  the  ditches  which 
drain  respondents'  lands.    The  lower  court 
granted  an  injunction  restraining  the  defend- 
ant from  constructing  the  ditch  In  question. 
The  defendant  appeals. 

It  will  be  observed  that  there  is  no  materi- 
al distinction  between  the  facts  tn  this  case 
and  those  in  the  case  of  Noyes  v.  Cossel- 
man  (decided  Sept  10,  1902)  70  Pac.  61.  It 
was  there  held  that,  where  surface  waters 
are  confined  by  natural  barriers  so  that  the 
same  do  not  run  from  such  confinement  nat- 
urally, the  upper  proprietor  may  not  con- 
struct a  ditch  so  as  to  cast  such  waters 
upon  his  neighbor,  to  the  material  injury  of 
such  neighbor.  This  rule  of  law  applicable 
to  the  case  in  hand  being  settle^  ^JI^,ot^cea- 
igitized  by ' 
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nry  only  to  ronslder  the  facts  wltb  refer- 
ence to  tbe  Injury.  It  was  alleged  in  tlie 
complaint,  and  found  by  tbe  court  In  tbe 
trial  below,  as  follows:  "That  said  ditcb 
beretofore  constructed  by  tbe  plaintiffs  U 
insufficient  to  fully  drain  and  properly  take 
care  of  tbe  surface  waters  falling  on  tbe 
lands  on  eacb  -side  thereof  wittiln  a  distance 
of  160  rods;  tbat  tbe  lands  of  the  plaintiffs, 
and  especially  of  tbe  plaintiff  Daniel  Sulli- 
van, are  in  a  bigb  state  of  cnltlvation,  and 
drained  by  a  system  of  undergrouAd  or  cov- 
ered dltcbes;  and  tbat,  in  its  present  condi- 
tion. If  any  more  water  were  thrown  Into 
said  ditcb,  it  would  thereby  cause  the  lands 
of  plaintiffs  to  orerflow,  and  the  said  under- 
ground ditches  to  become  and  remain  full  of 
water,  and  thereby  greatly  damage  tbe  prop- 
erty of  tbe  plaintiffs;  and  tbat  if  defendant 
Is  permitted  to  drain  said  sink,  or  basin,  into 
laid  ditches,  tbat  plaintiffs  will  thereby  suf- 
fer great  and  Irreparable  damage  to  tbeir 
lands."  There  Is  some  dispute  in  tbe  evi- 
dence npon  tbe  question  of  damages.  Some 
of  tbe  witnesses  testify  tbat  in  tbeir  opinion 
tbe  drainage  of  this  water  would  benefit  tbe 
lower  proprietcffs.  Other  witnesses  testify 
that  the  drainage  of  tbe  waters  contained  on 
tbe  appellant's  lands,  into  the  ditches,  would 
render  respondents'  lands  worthless  by  rea- 
son of  tbe  Increased  waters  cast  upon  them. 
There  la  apparently  no  dispute  that  tbe 
ditches  now  draining  respondents'  land  are 
Inadequate  to  carry  off  the  water  accumulat- 
ing thereon  during  the  wet  season  and  after 
heavy  rains,  and  that  these  rains  frequently 
occur  late  in  the  season,  and  at  seeding 
time.  Tbe  lower  court  was  in  a  better  posi- 
tion to  Judge  of  the  truth  of  this  evidence 
than  we  are,  and  for  this  reason  tbe  findings 
will  not  be  disturbed. 
Judgment  affirmed, 

KBAVIS,  0.  J.,  and  FULLERTON.  HAD- 
LEY,  DUNBAB,  ANDERS,  and  WHITE, 
Ji^  concur. 


ANDERSON  et  aL  v.  WALIiACB  LUMBER 

&  MFG.  CO. 
(Snpreme  Court  of  WasbingtoD.    Oct.  1.  1902.) 

VKNDOR  AND  VENDEE— CONTRACT— FORM- 
OPTION— SPECIFIC  ENFORCEMENT  BT  VEN- 
DOR —  SIONINO  —  CORPORATIONS  —  OFFI- 
CERS —  AUTHORITT  —  DECREE  —  ENFORCE- 
MENT. 

1.  Ballinjfer'g  Ann.  Codes  &  St.  §;  4517,  4518. 
requiring  all  conveyancea  of  real  estate  and  ail 
contracts  evidencinK  any  incumbrance  thereou 
to  be  by  deed,  signed  and  acknowledged,  do  not 
apply  to  a  contract  for  conveyance  enforceable 
in  CQoitT. 

2.  The  secretary  of  a  corporation  wrote  a 
memorandum  of  a  sale  of  land  to  the  corpora- 
tion benenth  its  printed  name  as  follows:  This 
is  to  certify  that  I  have  this  day  sold  to"  the 
corporation  "my  claim"  to  certain  land,  "and 
acknowledged  the  receipt  of  $25  as  part  pay- 
ment"; and  this  was  signed  by  the  vendor 
alone.  The  secretary  also  wrote  a  letter  to  the 
president  of  the  corporation,  requesting  him  to 
pay  the  vendor,  and  this  letter  he  signed.    BeU, 


that  the  name  of  the  corporation  appeared 
with  intention  to  antheuticute  the  memorandum, 
constituting  a  signing  within  the  statute  of 
frauds. 

'X  The  writing  purported  to  be  an  express 
agreement  to  convey  land,  and  was  not  to  be 
construed  as  a  mere  option. 

4.  Where  the  affairs  of  a  corporation  were 
managed  by  four  trustees,  and  three  actively 
participated  in  a  transaction  resulting  in  a  pur- 
chase of  land,  and  all  had  knowledge,  their  au- 
thority to  act  for  the  corporation  could  not  be 
questioned  by  tbe  corporation  on  tbe  ground 
tnat  they  did  not  act  as  an  official  board,  but  as 
individuals  only. 

5.  A  vendor  can  maintain  a  suit  in  equity  for 
specific  performance. 

6.  Specific  enforcement  of  a  contract  for  the 
sale  of  land  may  be  enforced  as  against  the 
vendee  by  collection  of  the  money  from  any  of 
his  property,  or  by  order  of  sale  as  on  execution. 

Appeal  from  superior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 

Bill  by  Victor  Anderson  and  another 
against  the  Wallace  Limiber  &  Manufactur- 
ing Company.  From  a  decree  for  defendant, 
plalntitTs  appeal.    Reversed. 

George  B.  Wright,  for  appellantai  Ira 
Bronson,  for  respondent 

REAVIS,  C.  J.  Suit  by  the  vendors  against 
the  vendee  for  specific  performance  of  contract 
to  purchase  timber  land. 

At  the  trial  the  plaintiffs  Introduced  evi- 
dence, documentary  and  oral,  tending  to  prove 
the  following  facts:  That  plaintiffs  were  at 
the  times  mentioned  husband  and  wife;  tbat 
defendant  is  a  domestic  corporation  carrying 
on  tbe  business  of  manufacturing,  buying  and 
selling  and  dealing  in  all  kinds  of  lumber  and 
logging,  operating  mills,  acquiring  timber, 
and  doing  ail  business  connected  therewith; 
that  there  were  four  trustees  who  exercised 
the  powers  of  the  corporation,  the  by-laws ' 
making  no  provision  for  a  general  manager; 
tbat  A.  H.  Gould,  the  vice  president  and  a 
trustee,  was  superintendent  of  the  mills  and 
camps;  that  there  were  only  four  trustees, 
although  five  were  provided  for  in  the  arti- 
cles of  incorporation;  that  these  trustees 
were  F.  D.  Black,  president,  A.  H.  Gould, 
vice  president,  George  G.  Startup,  secretary, 
and  C.  H.  Black,  treasurer;  that  Mr.  Gould 
negotiated  with  plaintiffs  for  tbe  purchase  of 
the  timber  land  described  in  tbe  memoran- 
dum in  writing  hereafter  set  out;  that  after 
such  uegotiatious  the  plaintiff  Victor  And«- 
son,  by  direction  of  Gould,  went  to  the  office 
of  tbe  defendant,  a  contract  to  buy  the  land 
was  made,  and  by  direction  of  Gould  the 
secretary  wrote  out  tbe  memorandum  of  sale 
which  was  signed  by  Anderson,  the  original 
retained  by  the  defendant,  and  a  copy  thereof 
written  out  by  the  secretary  given  to  Ander- 
son, and  the  $25  mentioned  therein  paid  to 
Anderson;  that  a  power  of  attorney,  given 
by  Clara  Bell  Anderson,  the  wife,  was  held 
by  Victor  Anderson,  and  he  was  duly  author- 
ized to  convey  the  premises;  tbat  a  letter 
to  President  Black  was  then  given  to  Ander- 
son, who  thereupon  presented  it  to  the  pres- 
ident, who  assented  to  the  transac 
Jigitized  by  '  ^ 
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tbe  deed  to  the  premises  drafted  by  his  at- 
torney at  his  ofUce,  and  himself  subscribed 
tbe  deed  as  one  of  the  witnesses;  that  said 
deed  was  executed  by  plalutlCts,  and  acknowl- 
edged, and  then  taken  by  plaintiffs,  with  di- 
rection from  the  president  to  return  with  the 
deed  tbe  following  day,  when  the  president 
would  go  with  Anderson,  and  examine  the 
records  of  title,  and,  If  they  were  suttsfac- 
tory,  receive  the  deed,  and  pay  the  remainder 
of  the  purchase  price;  that  the  next  day 
Anderson  went  to  the  office,  and  Mr.  Gould, 
for  tbe  defendant,  refused  to  receive  the  deed, 
or  pay  the  remainder  of  the  pm-cbase  price 
for  tbe  land;  that  all  tbe  trustees  had  knowl- 
edge of  the  contract,  and  approved  the  same. 
It  was  admitted  that  tbe  records  showed 
clear  title  In  the  land  hi  plaintiffs.  Tbe 
memorandtmi  Is  In  the  following  form:  "F. 
D.  Black,  President  A.  H.  Gould,  Vice 
President.  George  G.  Startup,  Secretary. 
C.  H.  Black,  Treasurer.  We  Own  and  Log 
Our  Lumber.  Wallace  Lumber  and  Manu- 
facturing C!o.,  Manufacturers  of  Lumber, 
Lath,  and  Shingles.  Fine  Grades  of  Cedar 
and  Fir  a  Specialty.  Wallace,  Wash.,  Sept 
17,  1900.  This  is  to  certify  that  I  have  this 
day  sold  to  tbe  Wallace  Lbr.  it  Mfg.  Co.  of 
Wallace,  Wash.,  my  claim,  namely,  the  S. 
;E.  %  of  section  15.  R.  8  East  town.  28,  and 
also  to  acknowledge  the  receipt  of  |26.00 
(twenty-five  dollars)  In  hand  paid  as  part  pay- 
ment of  purchase  price,  namely,  $3,000.00 
(three  thousand  dollars) ;  and  it  Is  understood 
that  balance  to  be  paid  In  ten  days  from 
date  if  records  appear  all  right  Victor  An- 
derson." 

Tbe  letter  delivered  to  tbe  president  was  In 
the  following  form: 

■.  "F.  D.  Black,  President  A.  H.  Gould, 
Vice-President  George  G.  Startup,  Secre- 
tary. C.  H.  Black.  Treasurer.  We  Own  and 
Log  oiur  Timber.  Wallace  Lumber  and  Man- 
ufacturing Co.,  Manufacturers  of  Lumber, 
Latb,  and  Shingles.  Fine  Grades  of  Cedar 
and  Fir  a  Specialty.  Wallace,  Wash.,  Sept 
25,  1900.  Mr.  F.  D.  Black:  Mr.  Victor  An- 
derson comes  to  you  to  settle  np.  We  prom- 
ised to  let  him  know  last  Saturday,  but  did 
not  make  your  connections.  Will  you  kindly 
take  the  matter  up  with  him,  and  settle  as 
per  agreement,— $3,000.00  less  $25.00  advance 
payment,  for  which  we  hold  receipt?  Hope 
to  see  you  up  this  way  soon.  Yours  truly, 
O.  G.  Startup." 

At  the  conclusion  of  plalntiCCs'  case  a  mo- 
tion to  dismiss  was  sustained,  and  the  court 
entered  a  decree  in  favor  of  defendant 

Only  three  questions  seem  material  In  the 
determination  of  tbe  points  raised  here. 

1.  Is  the  memorandum  sufficient  to  estab- 
lish an  enforceable  contract  between  the  par- 
ties? It  Is  maintained  by  counsel  for  re- 
spondent that  such  contract  for  tbe  convey- 
ance of  real  property,  to  be  valid,  must  com- 
ply in  its  form  with  sections  4517,  4518,  Bal- 
Ilnger's  Ann.  Codes  &  St.,  which  prescribe 
tliat  all  conveyances  of  real  estate,  and  all 


contracts  creating  or  eTldendng  any  incum- 
brance thereon,  shall  be  by  deed,  and  that 
such  deed  shall  be  signed  and  acknowledged. 
It  may  be  observed  that  these  sections  relate 
only  to  conveyances,  and  to  contracts  creat- 
ing or  evidencing  incumbrances;  they  do  not 
necessarily  Include  agreements  to  convey.  In 
Langert  v.  I^ss,  1  Wash.  St  250,  24  Pac. 
443,  a  contract  in  similar  form,  signed  by 
the  vendor,  was  held  a  valid  agreement  to 
convey  real  estate.  Again,  In  Vail  t.  Till- 
man, 2  Wasb.  St  476,  27  Pac.  76,  was  a  shn- 
llar  conclusion.  In  Bank  v.  Hughson,  5 
Wash.  100,  31  Pac.  432,  the  objection  was 
made  "that  the  contract  for  a  deed  for  tbe 
real  estate  which  was  to  be  conveyed  to  the 
defendants  for  the  part  payment  was  not 
acknowledged,  and  was  therefore  void."  The 
court  said:  "Under  the  decisions  of  this 
court  this  objection  is  without  force,  as  we 
have  held  in  several  cases  that  a  contract  for 
the  conveyance  of  real  estate  was  entirely 
valid  without  any  acknowledgment;"  citing  the 
two  above-mentioned  cases.  In  Edson  V. 
Knox,  8  Wash.  642,  36  Pac.  698,  it  was  held 
that  a  deed  without  acknowledgment  could 
be  maintained  as  a  valid  contract  for  a  deed. 
In  Kleeb  ▼.  Bard,  7  Wasb.  41,  34  Pac.  138, 
the  validity  of  a  contract  for  sale  of  standing 
timber  was  challenged.  The  court  there  ob- 
served: "As  to  the  Perry  tract  conceding 
that  an  executory  contract  to  sell  standing 
timber  to  be  cnt  and  removed  by  the  piu> 
chaser  is  a  contract  for  the  sale  of  an  in- 
terest In  land,  and  therefore  within  tbe  stat- 
ute of  frauds  (1  Warv.  Vend.  p.  175;  Owens 
T.  Lewis,  46  Ind.  488,  15  Am.  Rep.  295),  still 
we  are  unable  to  see  why  the  contract  which 
respondent  held  from  tbe  Perrys  did  not 
meet  this  requirement  True,  It  was  not  a 
deed,  but  it  Is  not  necessary  that  a  contract 
to  sell  land,  as  such,  be  a  deed."  It  may 
be  concluded  that  tbe  repeated  ccmsideration 
of  this  court  of  the  two  sections  of  Balltn- 
ger's  Ann.  Codes  &  St,  supra,  confines  their 
effect  to  proper  requisites  for  evidence  of 
legal  title  and  Incumbrances,  and  does  not 
change  the  requirement  for  agreements  evi- 
dencing contracts  enforceable  In  equity  under 
tbe  statute  of  frauds. 

It  is  objected  that  the  defendant  here  la 
tbe  party  to  be  charged,  and  that  tbe  con- 
tract was  not  signed  by  defendant  or  any 
one  on  its  behalf.  Assuming,  for  the  pres- 
ent that  authority  to  sign  was  vested  in  the 
secretary,  the  signature  seems  to  fall  direct- 
ly within  the  rule  stated  in  Tiugley  ▼.  Boom 
Co.,  5  Wash.  644,  32  Pac.  737,  33  Pac.  1055. 
There  the  memorandum  was  not  signed  by 
the  defendant  corporation,  but  the  Instrument 
was  In  the  handwriting  of  tbe  agent  Tbe 
memorandum  was  as  follows:  "This  agree- 
ment entered  into  this  20th  day  of  August 
1800,  by  and  between  the  Bellingham  Bay 
Boom  Company,  of  Fairhaveu,  Washhigton, 
party  of  the  first  part,  and  J.  H.  Moore  and 
others,  respectively,  whose  names  are  hereto 
subscribed,  parties  of  tbe  second  part,  wit* 
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nesseth,"  etc.,— and  the  court  observed:  "It 
Is  a  well-establisbed  rule  of  law  tbat  a  con- 
tract Is  signed,  wltbln  tbe  meaning  of  tbe 
statute,  wbetber  tbe  name  of  the  party  to 
be  charged  appears  at  the  bottom,  top,  mid- 
dle, <x  side  of  the  paper.  Drury  t.  Young, 
68  Md.  546,  42  Am.  Bep.  343;  Clason  v. 
Bailey,  14  Johns.  487;  Barry  t.  Coombe,  1 
Pet.  640,  7  L.  Ed.  295;  1  Reed,  St  Frauds, 
I  384."  But  It  Is  contended  that  It  must  be 
shown  that  tbe  name  of  defendant  appears 
In  some  appropriate  way  to  bare  been  put  in 
Intentionally,  to  authenticate  tbe  memoran- 
dum. Conceding  this,  it  Is  shown  here  tbat 
the  agent  wrote  tbe  memorandum,  and  wrote 
tbe  name  of  defendant  as  vendee  in  addition 
to^  and  below,  tbe  printed  name  of  defend- 
ant; and  these  facts  are  aided  by  tbe  letter 
to  President  Black,  signed  by  the  agent 
There  can  be  no  reasonable  doubt  tbat  the 
vendor  was  bound  by  the  memorandum, 
which  purported  to  be  a  mutual  agreement 
The  suggestion  tbat  it  is  in  effect  an  op- 
tion given  by  plaintiffs  to  defendant  is  not 
substantial.  It  purports  to  be  an  express 
agreement  to  convey  the  timber  land,  was 
so  accepted  by  the  defendant,  and  was  so 
construed  by  tli  parties  thereto;  and  a  deed 
was  thereafter  drafted  in  pursuance  thereof, 
by  direction  of  defendant's  officers,  and  ex- 
ecuted by  plaintiff;  but  defendant  refused 
to  receive  the  same. 

2.  Tbe  authority  of  defendant's  officers  to 
make  the  agreement  is  challenged  by  defend- 
ant chiefly  upon  tbe  ground  that  the  trustees 
did  not  act  as  an  official  board,  but  as  indi- 
viduals only.  It  appears  there  were  four 
tmstees.  Bach  bad  knowledge  of,  and  three 
of  them  actively  participated  in,  the  trans- 
action,— tbe  president  vice  president  and  su- 
perintendent and  tbe  secretary.  Tbe  prin- 
ciple stated  in  Carrigan  v.  Improvement  Co., 
6  Wash.  590,  30  Pac.  148,  is  applicable  here, 
and  Is  approved,— tbat  Is,  when  a  corpora- 
tion allows  certain  officers  to  manage  Its 
business,  particularly,  as  bere,  such  as  pres- 
ident, vice  president  and  superintendent  It 
must  be  responsible  for  their  acts  unless  It 
afflrnuitively  shows  they  were  unauthorized. 
Upon  tbe  facts  as  they  now  appear,  tbe 
agreement  evidenced  by  tbe  memorandum 
was  authorized  by  defendant 

3.  Tbe  only  remaining  question  is  as  to 
plaintiffs'  right  to  enforce  tbe  contract  by 
specific  performance.  Tbe  rule  seems  to  be 
well  supported  by  authority,  and  founded  in 
sound  principle,  that  equity  will  enforce  such 
contracts  as  well  against  tbe  vendee  as  the 
vendor.  In  Hogan  v.  Kyle,  7  Wash.  695,  36 
Pac.  399,  38  Am.  St  Rep.  910,  this  rule  was 
approved,  and  it  was  said:  "In  fact  the 
prevailing  modem  authority  Is  that  in  a 
case  of  this  kind,  tbe  vendor  can  either  sue 
at  law  for  damages,  or  resort  to  equity  for 
specific  performance."  This  right  is  based 
upon  mutuality  in  tbe  contract  Warvelle 
«n  Vendors  thus  states  tbe  principle:  "A 
•nit  in  equity  against  the  vendee  to  compel 


a  specific  execution  of  a  contract  of  sale, 
while  in  effect  an  action  for  tbe  purchase 
money,  has  nevertheless  always  been  sustain- 
ed as  a  part  of  tbe  appropriate  and  ac- 
knowledged Jurisdiction  of  such  court  al- 
though the  vendor  has.  In  most  cases,  an- 
other remedy  by  an  action  at  law  upon  the 
agreement."  Warv.  Vend.  pp.  779,  780,  and 
cases  cited.  See,  also,  Pom.  Cont  (2d  Bd.) 
p.  6. 

The  performance  on  the  part  of  the  de- 
fendant bere  required  is  tbe  payment  of  tbe 
purchase  price,  which  may  be  enforced  by 
collection  of  the  money  from,  any  of  de- 
fendant's property,  or  enforced  by  order  of 
sale  as  upon  execution. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial  consistent  with  the 
foregoing  expressions. 

HADLBX,  ANDERS,  FULLBRTON, 
WHITE,  and  MOUNT,  JJ.,  concur. 


STONE  et  ux.  v.  CITY  OF  SBATTLH. 

(Supreme  Court  of  Washington.     Sept  23, 

1902.) 

DBFBOTIVB  SIDBWALKS  —  NEOLiaSNCB  —  UA- 
BILITY  OF  CITY. 

1.  A  city  cannot  escape  liability  for  injury 
from  a  defective  sidewalk  because  the  defect  is 
part  of  tbe  original  plan  of  coDstruction. 

2.  Whether  a  city  is  negligent  in  placing  an 
electric  light  so  that  the  shadow  of  the  pole 
supporting  it  conceals  a  hole  in  a  sidewalk,  is  a 
question  for  the  jury. 

Appeal  from  superior  court  King  county; 
Frank  H.  Rndkln,  Judge. 

Action  by  Sewall  P.  Stone  and  wife  against 
the  city  of  Seattle.  From  an  order  granting 
plaintiffs  a  new  trial,  defendant  appeals.  Af- 
firmed. 

W.  B.  Humphrey  and  Edward  Von  Tobel, 
for  appellant  J.  F.  Dore  and  Noon  &  Noon, 
for  respondents. 

HADLEY,  J.  This  action  was  brought  to 
recover  for  personal  Injuries  alleged  to  have 
been  received  by  respondent  Mary  B.  Stone 
from  a  fall  caused  by  stepping  into  a  bole  In 
tbe  street  Tbe  evidence  shows  tbat  at  the 
Junction  of  KUboume  and  Bowman  avenues, 
in  the  city  of  Seattle,  tbe  outer  plank  of  tbe 
crosswalk  was  some  Inches  short,  leaving  an 
opening  which  was  at  that  time  four  or  five 
Inches  deep,  and  of  sufficient  size  for  a  per- 
son to  step  into  it  This  accident  occurred  at 
nigbt.  Near  this  opening  stood  a  large  elec- 
tric light  pole,  from  which  an  electric  arc 
light  was  suspended  In  such  a  manner  as  to 
cast  the  shadow  of  the  pole  over  said  open- 
ing. Mrs.  Stone,  while  passing  over  this  cross- 
walk, stepped  Into  the  opening  while  it  was 
thus  covered  by  the  shadow,  and  fell,  receiv- 
ing the  injuries  for  which  she  seeks  to  re- 
cover. It  appears  from  the  evidence  that  the 
opening  had  existed  from  the  time  of  tbe  con- 
struction of  the  walk,  some  yeaiu  be&ffe^  |£be 
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inimeiilate  Bnrrouudlngs  had,  however,  been 
subsequently  changed  to  the  extent  of  the 
erection  of  the  electric  light  pole  and  the 
swinging  of  the  light  thereon,  by  which  the 
shadow  was  cast  over  the  opening  as  afore- 
said. The  evidence  farther  shows  that  the 
shadow  extended  entirely  over  the  opening, 
and  for  some  distance  around  it,  thus  present- 
ing an  extended  dark  and  shadowy  surface, 
all  having  the  same  general  appearance  as 
though  cast  upon  the  unbroken  surface  of  the 
street  at  that  point  The  respondent,  Mrs. 
Stone,  says  that.  In  the  absence  of  the  shadow, 
the  light  would  have  revealed  the  opening, 
which  she  could  have  seen  and  avoided. 
When  the  respondents  had  Introduced  all  their 
testimony  bearing  upon  the  question  of  neg- 
ligence on  the  part  of  the  city,  having,  as 
announced  by  counsel,  no  other  evidence  to 
offer  except  that  of  physicians  as  to  the  na- 
ture and  extent  of  the  injuries,  a  motion  for 
nonsuit  was  Interposed  by  the  city,  on  the 
ground  that  there  was  a  total  failure  of  proof 
as  to  any  negligence  on  the  part  of  the  clt.». 
The  motion  was  granted,  and  the  Jury  dis- 
charged. Thereafter  respondentn  moved  for  a 
new  trial  on  the  ground  that  the  court  com- 
mitted error  in  law  at  the  trial;  that  the  evi- 
dence was  insufficient  to  Justify  the  coivt's 
decision,  and  was  against  the  law.  The  latter 
motion  was  also  granted,  and  a  new  trial  or- 
dered. From  the  order  granting  a  new  trial 
the  city  has  appealed. 

The  only  error  assigned  Is  that  the  court 
erred  In  granting  the  motion  for  a  new  trial. 
It  is  asserted  In  appellant's  brief  that,  since 
the  court  granted  the  motion  for  nonsuit,  and 
dismissed  the  action,  the  motion  for  new  trial, 
under  our  statute,  is  not  the  proper  practice, 
and  should  not  have  been  granted.  The  above 
position  assumed  by  counsel  is  not  discussed 
in  the  brief,  and,  since  we  see  no  merit  in  it, 
we  will  not  discuss  It  here  The  real  conten- 
tion of  appellant  la  that  the  opening  in  the 
crosswalk  was  not  a  defect,  but  was  an  open- 
ing at  the  inner  corner  at  the  point  where  the 
crosswalk  Joins  the  sidewalk,  and  as  such  was 
a  part  of  the  drainage  system  of  the  street; 
that  the  opening  was  necessary  In  order  to 
admit  the  surface  water  from  the  street  Into 
the  gutter,  and  to  give  opportunity  to  remove 
any  material  that  might  accumulate  in  the  gut- 
ter. It  is  contended  that  the  street  was  not 
out  of  repair,  and  that  the  alleged  dangerous 
condition  was  caused  solely  from  the  manner 
of  construction  of  the  sidewalk,  crosswalk,  and 
gutter;  that  the  city  Is  not  liable  for  an  In- 
Jury  caused  by  a  defective  plan  of  construc- 
tion, for  the  alleged  reason  that  the  adoption 
of  such  original  plan  by  the  city  was  a  quasi 
Judicial  act,  and  was  also  the  result  of  the 
exercise  of  legislative  and  discretionary  func- 
tions, upon  which  liability  cannot  be  predi- 
cated. In  support  of  this  contention  appellant 
cites  the  following  cases:  Urquhart  v.  City  of 
Ogdensburg,  01  N.  Y.  67, 43  Am.  Rep.  655;  Monk 
V.  Town  of  New  Utrecht,  104  N.  Y.  552,  11 
N.  B.  268;  City  of  Lansing  y.  Tootan,  37  Mich. 


152;  Conlon  v.  City  of  St.  Paul  (Minn.)  7? 
N.  W.  1073.  The  cases  cited  seem  to  support 
the  contention.  The  Minnesota  case  cited 
states  the  rule  substantially  as  follows:  That. 
If  reasonable  men  might  differ  as  to  which 
Is  the  better  plan,  the  decision  of  the  city 
authorities  on  the  question  Is  conclusive,  and 
cannot  be  reviewed  by  the  courts;  that  nei- 
ther the  court  nor  the  Jury  can  substitute 
Its  Judgment  for  that  of  the  city  authorities 
In  such  a  case;  but,  when  there  is  such  gros» 
error  of  Judgment  as  to  show  that  In  fact 
the  city  authorities  never  exercised  an  Intelli- 
gent Judgment  at  all,  the  city  may  be  liable 
for  constructing  or  maintaining  an  improve- 
ment on  a  defective  plan  or  scheme  so  adopted 
by  It.  The  difficulty  with  the  doctrine  as 
stated  In  the  last-named  case,  it  seems  to  ns,. 
lies  In  the  fact  that  It  would  probably  lie 
difficult  to  find  a  case  where  city  authorities 
have  deliberately  adopted  a  plan  about  whicb 
reasonable  men  might  not  differ  as  to  wheth- 
er an  intelligent  Judgment  had  been  exerclsed,^ 
when  all  the  attendant  drctmistances  are  con- 
sidered. Referring  to  the  Michigan  case.  City 
of  Lansing  v.  Toolan,  supra,  cited  by  appel- 
lant, we  find  that  It  had  been  previously  held 
in  Michigan  that  cities  were  not  liable  for 
Injuries  resulting  from  defective  streets,  on 
the  theory  that  the  streets  of  a  city  are  pub- 
lic highways,  like  all  other  roads,  and  that  no- 
distinction  existed  In  that  state  between  the 
liability  of  cities  and  that  of  counties.  City 
of  Detroit  V.  Blackeby,  21  Mich.  84,  4  Am. 
Rep.  450.  In  harmony  with  the  above  case 
the  Toolan  Case  was  decided.  In  which  it  was 
held  that  a  city  could  not  be  held  liable  for 
Injuries  resulting  from  a  plan  of  a  public 
work,  where  the  injured  person  fell  into  a 
ditch  which  was  dug  across  the  street  by  a 
city  contractor,  but  was  not  covered  the  full 
width  of  the  street,  and  which  ditch  was  a 
part  of  the  plan  of  certain  constructive  work. 
In  referring  to  the  Michigan  doctrine,  and 
while  considering  cases  from  that  state  here 
discussed,  it  is  observed  In  a  note  under  sec- 
tion 1024,  2  Dill.  Mun.  Corp.  (4th  Ed.)  as  fol- 
lows: "It  seems  to  the  author,  however,  as 
he  understands  the  facts,  that  these  are  cases 
where  the  street  was  rendered  unsafe  for 
travel  by  the  direct  act  of  the  dty  or  Its 
contractor,  and  that  the  city  would  be  held 
liable  In  those  states  in  which  an  implied  mu- 
nicipal responsibility  is  recognized  for  unsafe 
streets;  which,  however,  is  not  the  case  In 
Michigan."  Thus  it  appears  to  be  the  view 
of  the  author  that  the  doctrine  of  nonliability 
because  of  a  defective  plan,  while  it  may  be 
consistent  with  the  doctrine  then  announced 
in  Michigan  that  municipal  liability  does  not 
exist  for  any  defect  in  a  street,  is  neverthe- 
less inapplicable  In  a  state  where  there  is  an 
Implied  liability  for  unsafe  streets.  In  this 
view  we  concur.  Since  the  above  Michigan 
decisions  the  legislature  of  that  state  has  pass- 
ed an  act  expressly  declaring  municipal  lia- 
bility for  defective  streets,  and  the  supreme 
court  of  that  state  has  constry^^^t^  j^iw  to- 
Jigitized  by ' 
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iodnde  defects  to  tbe  plan  of  construction,  is 
well  as  those  arising  by  neglect  to  repa.r. 
Cairer  v.  Plank-Road  Co.  (Mich.)  28  N.  W. 
721;  Sel>ert  t.  City  of  Alpena  (Mich.)  43  N. 
W.  1098;  Schroder  ▼.  City  of  Port  Huron 
(Mich.)  63  N.  W.  964.  Thus,  by  the  construe- 
tioii  placed  upon  the  statute,  the  earlier  Michi- 
gan decisions  have  been  overruled,  and  the 
doctrine  of  nonliability  of  a  municipality  for  a 
defective  plan  In  street  construction  no  longer 
exists  in  that  state.  The  doctrine  announced 
tai  the  New  York  cases  cited  by  appellant 
seems  to  be  In  conflict  with  some  other  de- 
cisions In  that  state.  In  Clemence  y.  City  of 
Auburn,  66  N.  T.  334,  the  rule  Is  questioned, 
and  the  principle  of  the  holding  in  Selfert  v. 
City  of  Brooklyn,  101  N.  Y.  136.  4  N.  B.  321. 
6i  Am.  R^.  664,  does  not  seem  to  be  easily 
reconcilable  with  the  cases  cited.  But,  what- 
ever may  now  be  said  to  be  the  rule  In  New 
York,  tbe  following  cases  from  other  Juris- 
dictions clearly  refuse  to  distinguish  between 
tbe  municipal  liability  because  of  a  defective 
plan  of  construction  and  that  which  arises 
from  negligence  to  repair.  It  is  held  that  ac- 
tionable negligence  Is  Included  In  tbe  one  as 
much  as  in  the  other.  City  of  ClrdevlUe  v. 
Sohn.  69  Ohio  St  286.  62  N.  E.  788;  Hinds 
V.  City  of  Marshall.  22  Mo.  App.  208;  City 
of  Chicago  V.  Seben  <I1I.)  46  N.  E.  244,  56 
Am.  St  Rep.  243;  Kendall  v.  City  of  Albla 
(Iowa)  84  N.  W.  833;  Pool  v.  City  of  Jackson 
(Tenn.  Snp.)  23  S.  W.  67;  City  of  Dallas  v. 
Jones  (Tex.  Sup.)  53  S.  W.  377;  Gould  v.  City 
of  Topeka  (Kan.  Snp.)  4  Pac  822,  49  Am.  Rep. 
««;  Blyhl  V.  VlUage  of  Waterville  (Minn.)  58 
N.  W.  817,  47  Am.  St  Rep.  596.  The  last- 
named  case  modifies  the  rule  by  the  condition 
that  liability  shall  exist  only  when  there  Is 
no  necessity  or  reason  for  the  defective  plan; 
and  Gould  t.  City  of  Topeka,  supra,  also  lim- 
its it  by  the  condition  that,  if  the  plan  is 
racb  that  different  minds  may  entertain  dlfTer- 
ent  opinions  as  to  whether  It  Is  dangerous  or 
not  the  benefit  of  the  doubt  may  be  given 
to  the  board  that  planned  tt,  and  the  city 
held  not  liable,  but  that,  even  In  such  event 
It  must  appear  that  the  exact  matter  was  un- 
der consideration  by  the  governing  board,  and 
after  due  deliberation  such  plan  was  expressly 
adopted,  or  expressly  ratified.  Tbe  latter  con- 
dition does  not  appear  from  the  evidence  in 
the  case  at  bar.  It  simply  appears  that  the 
construction  was  probably  originally  made  as 
It  now  is,  but  whether  the  plan  was  consid- 
ered and  expressly  adopted  by  the  proper 
governing  authorities  of  the  city  does  not  ap- 
pear. We  think.  In  any  event,  however,  that 
the  weight  of  authority  Is  against  appellant's 
contention,  and  that  a  city  cannot  relieve  it- 
self from  liability  for  defective  streets  because 
the  defect  may  be  part  of  an  original  plan 
of  construction.  This  court  held  that  the  ques- 
tion of  negligent  construction  of  the  street  was 
one  for  the  Jury  to  White  v.  City  of  Ballard, 
10  Wash.  284,  53  Pac.  169,  although  the  orig- 
inal plan  doctrine  here  under  consideration 
■eons  not  to  have  been  discussed.    We  think 


It  was  a  question  for  the  Jury  in  the  case  at 
bar  whether  the  city  neglected  to  keep  the 
street  In  safe  condition,  and  It  is  immaterial 
whether  the  defect  arose  from  the  original 
construction  or  from  subsequent  causes.  There 
Is  also  an  additional  clement  which  calls  for 
Its  submission  to  the  Jury,  and  that  Is  wheth- 
er the  city  was  negligent  In  permitting  the 
electric  light  to  be  so  placed  that  the  shadow 
of  the  pole  supporting  it  concealed  the  open- 
Ing  In  the  walk,  if  such  be  the  fact.  Ths 
evidence  introduced  by  the  respondents  cer- 
tainly tended  to  establish  that  fact,  and  It 
was  for  the  Jury  to  say  what  was  the  fftct 
In  that  particular.  We  tiilnk  the  case  was  er- 
roneously withdrawn  from  the  Jury,  and  that 
the  new  trial  was  properly  granted. 
Tbe  Judgment  Is  affirmed. 

REAVI8,  O.  J.,  and  FULT.ERTON,  AN- 
DERS, MOUNT,  DUNBAR,  and  WHITE,  JJ.» 
concur. 


FIRST  NAT.  BANK  OF  SEATTLE  T. 
GORDON  HARDWARE  CO.  et  al. 

(Supreme  Court  of  Washi^igton.    Sept  80. 
1902.) 

APPEAL-PARTIES— NOnCB-MOnON  TO  DIS- 
MISS. 
1.  Where,  on  an  appeal  by  several  defend- 
ants from  a  judgment  foreclosing  a  mortgaKe, 
notice  of  the  appeal  was  not  served  on  a  de- 
fendant who  did  not  appeal,  and  on  a  motion 
made  before  the  appellants  had  filed  their  rec- 
ord, or  tbe  time  to  file  had  expired,  to  dismiss 
tbe  appeal  because  tbe  notice  was  not  served 
on  such  defendant  the  appellants  show  by  affi- 
davit that  the  answer  of  such  defendant  dis- 
claimed interest,  and  that  it  afterwards  de- 
faulted, the  motion  should  be  denied  as  prema- 
turely made,  but  without  prejudice  to  the  right 
to  renew  it  on  appellants'  record  heing  filed. 

Appeal  from  superior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 

Action  by  the  First  National  Bank  of  Seat- 
tie  against  the  Gordon  Hardware  (Company 
and  others.  From  a  Judgment  In  favor  of 
plalntier,  the  defendants  other  than  the  Gor- 
don Hardware  Company  appealed,  but  did 
not  serve  notice  of  the  appeal  on  the  Gordon 
Hardware  Company.  Motion  to  dismiss  tbe 
appeal.    Denied. 

W.  D.  Lambuth,  for  appellants.  L  D.  Mc- 
Cutcheon,  for  respondent 

PER  CURIAM.  The  respondent,  plaintiff 
below,  on  May  12,  1902,  obtained  a  Judg- 
ment against  the  defendants  and  appellants 
foreclosing  a  mortgage  upon  real  property. 
On  August  9, 1902,  the  appellants  gave  notice 
of  appeal  from  the  Judgment,  serving  the 
same  upon  the  plaintiff  In  the  action  only, 
omitting  to  serve  the  defendant  Gordon 
Hardware  Company.  The  respondent  movee 
to  dismiss  the  appeal  on  this  groimd,  bring- 
ing here  a  short  record  showing  the  Judg- 
ment, the  notice  of  appeal,  and  the  retunt 
of  service  thereon,  and  tbe  bond  on  appeal^ 
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The  record  of  the  appellants  Is  not  In  this 
«ourt,  and  the  time  fixed  by  statute  in  which 
it  must  be  filed  has  not  expired.  The  appel- 
lants oppose  the  motion  to  dismiss,  contend- 
ing that  the  whole  record  will  show  that  the 
answer  of  the  Gordon  Hardware  Company 
was  hi  effect  a  disclaimer  of  Interest;  that  it 
afterwards  defaulted;  and  that  It  had  no 
such  interest  In  the  subject-matter  of  the 
action  as  to  require  a  service  of  the  notice 
of  appeal  upon  it 

In  the  case  of  In  re  Murphy's  Bstate,  26 
Wash.  222.  66  Pac.  424,  we  held  that  the 
statute  authorizes  a  resort  to  the  record  to 
-determine  whether  due  notice  of  appeal  has 
been  given  to  all  the  parties  entitled  to  no- 
tice; and  in  Watson  v.  Sawyer,  12  Wash.  35, 
40  Pac.  413,  41  Pac.  43,  we  held  that,  when 
a  party  to  an  action  has  not  appeared  except 
for  the  purpose  of  disclaiming  any  interest 
la  the  subject-matter  of  the  suit,  he  is  not  a 
necessary  party  to  the  appeal,  and  need  not 
be  served  with  notice  thereof.  It  is  appar- 
ent, therefore,  that,  if  the  respondent's  con- 
tention be  correct,  the  appeal  ought  not  to  be 
ilismlssed.  It  Is  said,  however,  that  the  ap- 
pellants oagbt  not  to  be  permitted  to  show 
these  matters  by  affidavit  or  statements 
made  at  the  hearing,  but  that  they  should 
have  brought  the  record  here,  80  that  the 
court  could  determine  for  Itself,  from  an  in- 
spection of  the  record,  whether  or  not  the 
motion  Is  well  taken.  But  the  statute  gives 
the  appellants  a  certain  time  within  which  to 
file  their  record  In  this  court,  and  we  do  net 
think  the  respondent  can  be  permitted  to 
shorten  this  time  by  moving  to  dismiss  the 
appeal. 

We  conclude,  therefore,  that  the  motion  is 
premature  under  the  showing  made,  and  that 
It  must  be  denied,  without  prejudice  to  the 
right  to  renew  It  when  the  appellants'  record 
it  filed  in  this  court;  and  It  is  ao  ordered. 


BOSARIO  STRAITS  PAOKINQ  CO.  T. 

SUNSET  PACKING  CO.* 

(Supreme  Court  of  Washington.    Sept.  19, 

1902.) 

INSOLVENCY— NATURB    OF   DEnTERMINATION. 
1.  The  question  of  insolTeacy  is  one  of  fact. 

Appeal  from  superior  court,  Skagit  county; 
George  A.  Joiner,  Judge. 

Action  by  the  Rosarlo  Straits  Packing 
Company  against  the  Sunset  Packing  Com- 
pany. Prom  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Million  &  Houser,  for  appellant  Qolnby, 
Wells  &  Brawley,  for  respondent 

PER  CURIAM.  This  case  Involves  prin- 
cipally the  question  of  the  Insolvency  of  the 
defendant  packing  company,  the  respondent 
^a  pure  question  of  fact  From  an  examina- 
tion of  the  whole  record,  and  considering 
the  character  of  the  Incorporation  and  the 
well-known  fact  that  the  production  of  fish- 


ing and  canning  plants  Is  generally  enormous 
for  a  short  time,  and  meets  with  ready  sale, 
we  think  the  findings  of  the  court  were  Jus- 
tified; and  that  while  the  law  of  this  state 
is  too  well  settled  to  be  questioned  that  the 
property  of  an  Insolvent  corporation  Is  an 
asset  for  the  benefit  of  all  Its  creditors,  yet 
the  testimony  does  not  show  the  corporation 
to  have  been  insolvent  at  the  time  the  lien 
of  the  Boston  National  Bank  attached.  There 
is  no  evidence  of  fraud  which  would  bring 
the  case  within  the  principles  announced  hi 
the  cases  cited  by  appellant.  An  extended 
review  of  the  testimony  would  not  be  ben- 
eficial. So  far  as  the  question  of  entering 
Judgment  Is  concerned,  the  appellant's  claim 
has  been  passed  upon  by  the  receiver  and 
by  the  court  and  is,  in  effect  &  Judgment  In 
that  proceeding. 
Affirmed. 


PRESCOTT  T.  PUGET  SOUND  BRIDGE  & 

DREDGING  CO. 
(Supreme  Court  of  Washington.    Oct  1,  1902.) 

AFPEAI^DISHISSAL— FltlNQ  TRANSCRIPT. 
1.  The  provision  of  Sess.  Laws  1901,  p.  29, 
I  2,  that  the  transcript  shall  be  prepared  aud 
filed  at  or  before  the  time  appellant  snail  serve 
and  file  his  opening  brief,  is  directory  merely, 
it  being  further  provided  that  it  may  be  filed  m 
the  lower  court  within  90  days  after  notice  of 
appeal,  and  in  the  supreme  court  within  four 
months  from  such  notice:  so  that,  the  90  days 
not  having  expired,  motion  to  dismiss  appeal 
served  on  appellant  before  filing  of  the  tran- 
script will  be  denied,  but  on  terms. 

Appeal  from  superior  court  King  county; 
W.  R.  Bell,  Judge. 

Action  by  N.  W.  Prescott  against  the  Pa- 
get Sound  Bridge  &  Dredging  (Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Motion  to  dismiss  denied  on  condi- 
tions. 

Byers  &  Byers,  for  appellant  BaUinger, 
Ronald  &  Battle,  for  respondent 

HADLET,  J.  Respondent  moves  to  dis- 
miss the  appeal  In  this  cause  upon  the 
ground  that  no  transcript  of  the  records  and 
files  of  the  cause  material  to  a  review  of 
the  matters  embraced  within  the  appeal  was 
filed  at  or  before  the  time  when  appellant 
served  his  opening  brief  upon  respondent's 
attorneys,  and  for  the  further  reason  that  no 
such  transcript  was  filed  after  the  service 
of  the  brief,  and  before  this  motion  was 
made. 

The  motion  directly  calls  for  a  determina- 
tion of  the  force  and  effect  that  shall  be  given 
to  a  provision  found  In  section  2,  p.  29,  Sess. 
Laws  1901.  That  portion  of  the  section  di- 
rectly involved  here  reads  as  follows: 
"•  •  •  Said  transcript  to  be  so  prepared, 
certified  and  filed,  in  the  office  of  the  clerk, 
at  or  before  the  time  when  the  appellant 
shall    serve    and    file    his    opening    brief. 


•Rehearing  deoled  October  7,  1992. 
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npon  the  question  raised  here.  In  Raymond 
T.  Bales  (Wash.)  67  Pac.  269,  a  similar  motion 
was  interposed,  bat  not  until  after  the  rec- 
ord bad  actually  been  supplied  by  the  flling 
of  the  transcript.  The  motion  was  denied, 
and  the  decision  was  based  npon  that  of 
Gustln  V.  Jose,  10  Wash.  217,  38  Pac.  1008, 
where  It  was  held  that  a  motion  to  dismiss 
an  appeal  for  failure  to  send  up  the  record 
to  this  court  within  the  statutory  time  will 
not  be  granted  when  the  motion  is  not  made 
until  after  the  appellant  has  actually  fur- 
nished the  record.  Referring  to  the  last- 
named  case,  in  Raymond  t.  Bales,  supra,  we 
■aid:  "This  motion  seems  to  be  analogous 
to  the  one  under  consideration  in  the  above 
case.  It  was  not  made  promptly  after  the 
service  of  appellant's  brief,  while  the  default 
existed,  followed  by  a  short  record  brought 
here  upon  the  motion,  but  was  raised  for  the 
first  time  in  respondent's  brief,  long  after 
the  record  was  supplied,  and  was  submitted 
to  this  court  at  the  time  the  cause  was  sub- 
mitted on  Its  merits.  Whether,  if  the  motion 
had  been  seasonably  made  as  above  indicat- 
ed, we  should  have  considered  it  one  that 
shoold  be  granted,  it  Is  not  necessary  to  de- 
cide; but  for  reasons  aforesaid  the  motion 
is  denied."  It  will  thus  be  seen  that  In  that 
case  the  precise  question  presented  here  was 
left  open.  We  declined  to  declare  the  effect 
of  the  statute  under  such  conditions  as  pre- 
vail here,  tar  the  reason  that  the  question 
was  not  directly  Included  in  that  case.  Here, 
however,  the  motion  was  made  while  the  rec- 
ord was  nnsnpplied,  and  was  promptly 
brought  here  by  a  short  record. 

The  notice  of  appeal  was  served  July  21, 
1902.  Under  a  further  provision  of  the  stat- 
ute above  cited,  a  transcript  may  be  filed  In 
the  office  of  the  clerk  of  the  superior  court 
at  any  time  within  90  days  from  said  .Tuly 
2l8t  and  may  be  sent  to  this  court  within 
four  months  from  said  date.  The  90-day 
period  has  not  yet  expired.  To  grant  this 
motion  unconditionally  at  this  time  would  be. 
In  effect,  to  say  that,  when  an  appellant 
serves  and  files  his  opening  brief  before  the 
expiration  of  90  days  from  the  date  of  his 
appeal,  be  thereby  shortens  the  statutory 
time  within  which  a  transcript  may  be  filed. 
We  do  not  believe  the  statute  should  be  so 
construed.  It  will  be  observed,  by  reference 
to  the  statute,  that  the  preparation,  certifica- 
tion, and  filing  of  the  transcript  are  all  made 
the  duties  of  the  clerk  of  the  superior  comrt, 
and  it  Is  made  mandatory  that  he  shall  dis- 
cbarge those  duties  vrlthln  00  days  after  an 
appeal  shall  have  been  taken;  but  he  has 
fully  90  days  within  which  to  do  it.  The 
expense  thereof  shall  be  paid  by  the  appel- 
lant, and  he  shall  also  Inform  the  clerk 
what  records  and  files  he  deems  material  to 
the  review  of  the  matters  em^braced  in  the 
appenl;  but  further  than  that,  the  appellant 


has  nothing  more  to  do  pertaining  to  the 
transcript.  It  is  possible  for  an  appellant 
to  fully  discbarge  his  duty  In  the  premises, 
and  afterwards  serve  and  file  his  opening 
brief  before  the  clerk  has  prepared  and  filed 
the  transcript,  which  the  clerk  may  yet  do 
within  the  00  days.  Should  such  conditions 
be  held  perforce  to  oust  the  jurisdiction  of 
this  court,  and  effect  a  dismissal  of  an  ap- 
peal? We  think  not  We  believe  the  provi- 
sion of  the  statute  of  1901  invoked  here  can- 
not be  held  to  reach  the  Jurisdiction  of  this 
court,  since  such  a  holding  would  have  the 
effect  to  abridge  both  the  statutory  period 
for  filing  the  transcript  in  the  office  of  the 
clerk  of  the  superior  court  and  also  that  for 
filing  it  in  the  office  of  the  clerk  of  this 
court  We  think,  in  view  of  the  whole  stat- 
ute, that  the  provision  invoked  must  be  held 
to  be  a  directory  one,  and  as  declaring  a  mere 
statutory  rule  of  procedure,  the  violotlon  of 
which  does  not  per  se  oust  the  Jurisdiction 
of  this  court  The  evident  purpose  of  the 
statute  was  to  provide  that  when  the  re- 
spondent shall  receive  the  appellant's  brief, 
he  shall  at  once  be  able  to  find  the  tran- 
script on  file,  so  that  he  may  both  know  what 
It  contains,  and  may  also,  in  his  answering 
brief,  make  proper  reference  to  its  pages  for 
the  convenience  of  this  court.  The  rule  is  o 
wholesome  one,  since  the  time  within  which 
the  respondent's  brief  must  be  filed  begins 
to  run  from  the  date  of  service  of  appel- 
lant's brief,  and  if  the  respondent  finds  no 
transcript  on  file  he  may  be  put  to  the  incon- 
venience of  delay  in  the  preparation  of  his 
brief,  or  of  having  to  prepare  it  without  ex- 
amination of  the  transcript  or  without  prop- 
er reference  to  it  The  appellant  is  not  re- 
quired to  serve  and  file  his  opening  brief 
tmtll  Just  before  the  close  of  the  90  days 
within  which  the  transcript  may  be  filed. 
If  there  has  been  delay  in  the  filing  of  the 
transcript,  the  two  may  be  filed  contem- 
poraneously, and  the  respondent  thus  saved 
the  Inconvenience  of  having  his  brief-filing 
period  already  running  before  he  can  see  the 
transcript  While  we  do  not  hold  that  the 
language  of  the  statute  quoted  establishes  a 
Jurisdictional  requirement  yet  for  the  viola- 
tion of  such  a  statutory  rule  some  kind  of 
terms  must  be  imposed  npon  the  appellant 
in  order  to  give  the  statute  wholesome  ef- 
fect; and  we  think  the  further  prosecution 
of  the  appeal  should  be  conditioned  upon  the 
performance  of  the  terms  imposed. 

The  motion  is,  therefore,  denied,  subject 
to  the  condition  that  within  16  days  from  the 
time  of  receiving  notice  of  this  decision  the 
appellant  shall  pay  to  respondent  the  sum 
of  $20;  otherwise,  the  motion  will  be  granted; 

REAVIS,  O.  J.,  and  FULLBRTON, 
MOUNT,  ANDERS,  and  WHITE,  JJ.,  con- 
cur. 
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JOHNSON  T.  BAN  JUAN  FISH  ft  PACK- 
ING CO. 
<Siipreme  Court  of  Washington.    Oct  1,  1902.) 

APPDAI^DISMISSAL-FILINa  TRANSCRIPT. 
1.  Motion  to  dismiss  appeal  because  the 
transcript  was  not  filed  before  the  service  and 
filing  of  appellant's  opening  brief,  as  provided 
by  Sess.  Laws  1901,  p.  29,  (2,  not  being  served 
on  appellant  till  after  filing  of  the  transcript, 
will  be  denied  without  terma. 

Appeal  from  superior  court.  King  connty; 
Arthur  B.  Orlflin,  Judge. 

Action  by  John  Emil  Johnson  against  the 
San  Juan  Fish  &  Packing  Company.  Judg- 
ment for  plalntlflT,  and  defendant  appeals. 
Plaintiff  moves  to  dismiss  appeal.  Motion 
denied. 

Bogle  ft  Richardson,  for  appellant  George 
Rerelle  and  John  Larrabee,  for  respondent 

PER  CURIAM.  Respondent  moves  to  dis- 
miss this  appeal  on  the  ground  that  appel- 
lant failed,  as  provided  by  section  2,  p.  29, 
Sess.  Laws  1901,  to  have  prepared,  certi- 
fled,  and  filed,  a  transcript  of  the  record  at 
or  before  the  time  It  served  and  filed  Its 
opening  brief.  The  record  shows  that  appel- 
lant's opening  brief  was  filed  In  the  office 
of  the  clerk  of  the  superior  court  on  the  26th 
day  of  June,  1902,  and  the  transcript  was  not 
filed  until  July  80th  following.  The  service 
of  this  motion  was,  however,  not  made  upon 
appellant's  attorneys  until  the  1st  day  of 
August,  1902,  which  was  after  the  transcript 
had  been  filed.  In  Raymond  v.  Bales  (Wash.) 
67  Pac.  269,  a  similar  motion  was  denied  for 
the  reason  that  It  was  not  made  untU  after 
the  record  was  supplied.  In  Prescott  t. 
Dredging  Co.  (cause  No.  4394,  decided  by 
this  court  Oct.  1.  1902)  70  Pac  262,  a  similar 
motion  was  promptly  made,  and  a  short  rec- 
ord brought  here  before  the  transcript  was 
supplied.  In  that  case  the  motion  was  also 
denied,  but  accompanied  with  the  imposition 
of  terms  to  be  performed  as  a  condition  for 
the  further  prosecution  of  the  appeal.  How- 
ever, under  the  rale  announced  in  Raymond 
V.  Bales,  supra,  no  terms  should  be  Imposed 
here,  and  the  motion  must  be  unconditionally 
■denied. 


STATE  V.  WHITWOBTH. 

(Snpreme  Court  of  Washington.    Sept  19, 
1902.) 

■MBEZZLEMBNT— INFORMATION— SUPFICIBNCT 
—OWNERSHIP    OF    PROPERTY— ESTOPPBL. 

1.  2  Balliuger's  Ann.  Codes  &  St  i  7119,  de- 
clares that  if  any  agent  to  whom  property  shall 
be  Intrusted  shall  fraudnlently  convert  the 
same,  or  fail  to  account  therefor,  he  shall  be 
deemed  guilty  of  larceny,  etc.  An  information 
charged  that  defendant,  being  the  agent  of  a 
named  corporation,  and  Intrnsted  with  a  note 
for  a  designated  sum,  and  of  the  tenor  as  set 
forth  (giving  a  copy  of  the  note),  unlawfully, 
fraudulently,  and  feloniously  failed  to  account 
for  the  note,  or  any  part  thereof.  Held,  that 
the  Information  furnished  defendant  with  defi- 


nite knowledge  of  the  charge  against  him,  and 
was  sufficient,  under  the  statute. 

2.  In  a  prosecution  for  embezzlement  in  fail- 
ing to  account  for  a  note  alleged  to  have  been 
intrusted  to  defendant,  as  agent,  by  an  insur- 
ance company,  as  principal,  it  appeared  that 
defendant  treated  the  company  as  the  owner  of 
the  note,  and  looked  to  the  company  for  the 
payment  of  his  percentage  from  the  note  as  so- 
licitor in  case  the  policy  for  which  the  note  was 
given  should  be  accepted.  Defendant  repre- 
sented himself  as  agent  of  the  company,  and 
procured  the  note  on  the  representation  that  it 
was  the  property  of  the  company.  Held,  that 
defendant  was  estopped  to  deny  the  company's 
ownersnip  of  the  note. 

Appeal  from  superior  court.  King  county; 
Arthur  E.  Griffin,  Judge. 

Lawrence  Whltworth  was  convicted  of  em- 
bezzlement, and  appeals.    Affirmed. 

R.  H.  Lindsay,  for  appellant  Walter  8. 
Fulton,  for  respondent 

DUNBAR,  J.    Defendant  was  tried  on  an 

Information  charging  embezzlement,  was  found 
guilty,  and  sentenced.  From  Judgment  of  sen- 
tence this  appeal  is  taken. 

Many  errors  are  assigned,  but  few  of  which 
are  discussed.  We  will  not  enter  into  a  dis- 
cussion of  errors  not  discussed  In  the  briefs, 
although  we  have  examined  them,  and  flind 
them  without  merit  The  alleged  error  of  the 
court  In  overruling  appellant's  demurrer  to  the 
information  is  the  first  subject  presented. 
The  charging  part  of  the  Information  to  as 
follows:  "He,  the  said  Lawrence  Whltworth, 
In  the  county  of  King,  state  of  Washington, 
on  the  23d  day  of  August,  1901,  then  and 
there  being  the  agent  of  the  Mutual  Life  In- 
surance Company  of  New  York,  a  corporation, 
and  as  such  agent  theretofore  having  been  in- 
trusted with  a  promissory  note  in  writing  of 
the  value  of  four  thousand  one  hundred  and 
sixty-nine  dollars  ($4,169.00),  In  lawful  money 
of  the  United  States,  the  property  of  the  said 
Mutual  Life  Insurance  Company,  and  of  the 
tenor  following:  'Due  November  6th,  Seattle, 
Wn.,  Aug.  6th,  1901.  Three  months  after  date 
I  promise  to  pay  to  the  order  of  myself,  at 
my  oflice,  Seattle,  Washington,  $4-169.00,  for- 
ty-one hundred  and  sixty-nine  dollars,  for  val- 
ue received.  Timothy  D.  Hinckley,'— said 
note  having  indorsed  in  writing  on  the  back 
thereof  the  name  of  'Timothy  D.  Hinckley,'— 
did  then  and  there  willfully,  unlawfully,  feloni- 
ously, and  fraudulently  embezzle  and  convert 
said  note,  and  the  whole  thereof,  to  his  own 
use,  and  did  then  and  there  willfully,  unlaw- 
fully, feloniously,  and  fraudulently  fail  to  ac- 
count to  the  Mutual  Life  Insurance  Company 
of  New  York  for  said  note,  or  any  part  there- 
of." We  think  the  biformatlon  Is  sufficient 
The  statute  under  which  the  Information  was 
filed  is  as  follows:  "If  any  agent  clerk,  offi- 
cer, servant,  or  person  to  whom  any  money 
or  other  property  shall  be  Intrusted,  wltb  or 
without  hire,  shall  fraudulently  convert  to  his 
own  use,  or  shall  take  and  secrete  the  same 
with  intent  fraudnlently  to  convert  the  same 
to  his  own  use,  or  shall  fall  to  account  to  the 
person  so  Intrusting  It  toihlra.^  he  shall   b« 
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4lcemed  guilty  of  larceny,  and  on  conviction 
thereof  shall  be  imprisoned  in  tbe  peniten- 
tiary not  more  than  ten  years  nor  less  than 
one  year,  or  be  Imprisoned  In  the  county  Jail 
for  any  length  of  time  not  exceeding  one 
year."  Section  7119,  2  Ballinger's  Ann.  Codes 
■A  St  The  information  alleges  that  the  de- 
fendant was  the  agent  of  the  insurance  com- 
pany, and  as  sncb  agent  bad  been  intrusted 
with  valuable  property;  that  he  willfully,  un- 
lawfully, and  fraudulently  converted  the  same 
to  bis  own  use,  and  failed  to  account  for  it 
to  the  party  intrusting  it  It  can  be  deter- 
mined from  the  Information  that  the  crime 
was  committed  within  tbe  time  limited  by  law 
for  the  commencement  of  actions,  and  the 
crime  is  distinctly  and  clearly  set  forth,  so  that 
tbe  defendant  If  he  be  a  person  of  common  un- 
derstanding, can  have  no  possible  trouble  in  un- 
derstanding for  what  crime  be  is  called  upon  to 
answer.  Tbe  statement  of  facts  furnished  him 
In  the  information  Is  not  perplexing,  or  cal- 
culated to  leave  him  In  doubt;  and,  as  we 
liave  frequently  said,  when  a  defendant  is  fur- 
nished with  definite  Information  of  this  kind, 
tbe  object  of  the  law  is  attained.  The  only 
real  question  in  this  case  to  that  of  agency, 
but  we  are  satisfied  from  an  investigation  of 
tbe  record  that  the  agency  was  sufSclenUy  es- 
tablisbed.  Neither  is  it  competent  for  the  ap- 
peUant  to  now  deny  tbe  ownership  of  the  note 
tn  tbe  Insurance  company.  He  treated  the 
company  aa  the  owner  of  the  note,  and  looked 
to  the  company  for  tbe  payment  of  his  Inter- 
est in  the  note  In  case  the  policy  should  be 
accepted;  for,  under  the  custom  as  testified 
to,  tbe  note,  when  collectible,  would  have  been 
collected  by  the  company,  and  the  company 
would  then  pay  tbe  solicitor  bis  percentage. 
He  represented  himself  as  the  agent  of  the 
company,  and  procured  the  note  on  the  repre- 
eentation  that  It  was  tlie  property  of  the  com- 
pany. Hence  the  ownership  was  properly  al- 
leged in  tbe  company,  and  the  defendant  is 
estopped  to  deny  the  agency  or  the  ownership. 
Tbe  information  being  sofflcient,  and  no  er- 
ror being  discovered  in  the  admission  of  testi- 
mony or  In  the  giving  or  refusing  to  give  In- 
atrucHons,  the  judgment  is  affirmed. 

RE  A  VIS,  C.  J.,  and  HADIiEY.  FUIiliBR- 
TON,  ANDERS,  MOUNT,  and  WHITE,  JJ., 
<»ncnr. 


ORAT  et  nx.  t.  WASHINGTON  WATER 
POWER  CO. 

<Snpreme  Court  of  Washington.    Oct  1,  1902.) 

APPEAIi— QUBSTI0N3    CONSIDERED— SUBSB- 
QUBNT  APPEAL.. 

1.  Where,  on  an  appeal  from  an  order  grant- 
ing defendant  a  new  trial,  the  order  was  re- 
versed because  granted  on  an  erroneous  ground, 
and  tbe  court  refused  to  consider  defendaut's 
contention  that  the  new  trial  should  bare  been 
cranted  on  other  grounds,  on  defendant's  aiv- 
peal  from  tho  judgment  thereafter  entered  such 


questions,  which  the  court  refused  to  consider 
on  the  former  appeal,  may  be  considered. 

Appeal  from  superior  court,  Spokane  coun- 
ty;   Leander  H.  Prather,  Judge. 

Action  by  John  R.  Gray  and  w''^  against 
the  Washington  Water  Power  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Motion  to  dismiss  the  appeal    Denied. 

Stephens  &  Bunn  and  W.  F.  Townsend, 
for  appellant  W.  H.  Plummer  and  Thayer 
&  Belt,  for  respondents. 

PER  CURIAM.  On  tbe  trial  of  this  case 
in  the  court  below,  plalntilts  recovered  a 
verdict.  Thereupon  tbe  defendant  filed  a 
motion  to  vacate  and  set  aside  tbe  verdict 
upon  several  grounds.  These  grounds  were 
all  denied  except  one,  viz.,  that  tbe  running 
away  of  plaintiffs'  horse  was  the  proximate 
cause  of  the  injury  upon  which  tbe  com- 
plaint was  based.  This  one  ground  was 
sustained,  and  upon  it  alone  tbe  court  set 
aside  the  verdict,  and  granted  a  new  trial. 
From  this  order,  plaintiffs  appealed,  and 
this  court  on  March  19,  1902,  reversed  tbe 
order  granting  a  new  trial,  and  directed 
tbe  lower  court  to  deny  tbe  motion.  68  Pac. 
860.  Thereafter,  on  May  28,  1902,  tbe  lower 
court  denied  the  motion,  and  entered  judg- 
ment on  the  verdict.  From  this  judgment 
defendant  has  appealed,  and  respondents 
now  move  this  court  to  dismiss  the  appeal 
upon  tbe  ground  that  tbe  questions  now 
sought  to  be  raised  by  this  appeal  were 
raised,  or  could  have  been  raised  and  de- 
termined, on  tbe  former  appeal  by  the  plain- 
tiffs, and  are  therefore  res  adjudlcata. 

When  tbe  case  was  before  us  upon  the 
former  appeal,  tbe  respondents  sought  to 
sustain  the  order  of  tbe  lower  court  by 
showing  that  tbe  motion  should  have  been 
granted  upon  other  grounds  than  tbe  one 
stated  by  the  trial  court  but  we  then  held 
that  where  tbe  order  was  granted  upon  one 
question,  and  that  a  question  of  law  only, 
and  tbe  ruling  thereon  was  erroneous,  we 
would  not  determine  whether  tbe  motion 
should  have  been  sustained  upon  other 
grounds.  We  therefore  .  refused  to  review 
the  questions  upon  which  tbe  lower  court 
ruled  against  tbe  defendant  on  the  motion. 
To  now  dismiss  the  appeal  for  tbe  reasons 
stated  in  the  motion  therefor  would,  In  effect 
be  a  denial  of  the  right  of  appellant  to  have 
tbe  rulings  which  it  claims  as  error  review- 
ed in  this  ciurt.  Without  entering  into  a 
discussion  of  tbe  question  whether  the  rul- 
ing upon  this  point  on  the  former  appeal  was 
correct,  it  is  sufficient  to  say  that  the  for- 
mer opinion  is  tbe  law  of  this  case  upon 
the  points  decided  therein,  and  that,  since 
tbe  defendant  was  not  permitted  to  review 
the  errors  claimed  by  it  on  plaintiffs'  appeal. 
It  should  now  be  granted  a  review  of  them 
on  its  own  appeal. 

Tbe  motion  is  therefore  denied. 
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STATE  ex  rel.  NORHIS  SAFE  &  LOCK  CO. 

▼.  SDPJflKIOR  CX)DRT  OF  KING 

COUNTY. 

(Snpreme  Court  of  Washington.    Oct  2,  1902.) 

APPEAL— RESTRAINING      ORDER— REVIEW— 
CERTIORARI— SUPERSBOEAS  BOND. 

1.  All  order  in  substance  restraining  a  party 
from  entering  into  or  conducting  business  in  a 
certain  building,  of  which  the  court  finds  a  re- 
ceiver to  be  in  possession,  which  possession 
was  disputed  by  the  respondent  to  the  order, 
being  appealable,  cannot  be  reviewed  by  certio- 
rari. 

2.  An  order  in  substance  restraining  a  party 
from  entering  into  or  conducting  business  in  a 
certain  buildmg,  of  which  the  court  finds  a  re- 
ceiver to  be  in  possession,  which  possession  was 
disputed  by  the  respondent  to  the  order,  being 
appealable,  the  court,  on  granting  the  order, 
should,  at  the  request  of  the  party  obtaining  the 
order,  fix  the  amount  of  the  supersedeas  bond 
required  to  stay  the  execution  of  the  order 
pending  appeaL 

Certiorari,  on  the  relation  of  the  Norris 
Safe  &  Lock  Company,  against  the  superior 
court  of  King  county,  to  review  an  order 
made  by  said  court  in  a  case  In  which  one 
Schwartz  was  plaintiff  and  the  Chicago  Fur- 
niture &  Stove  Company  defendant  On  mo- 
tion to  quash  the  writ    Granted. 

Wm.  Martin  and  W,  A.  Keene,  for  re- 
lator.   Roberts  &  Leehey,  for  respondent 


PER  CURIAM.  Application  for  review. 
The  relator  seeks  to'  review  by  certiorari 
a  certain  order  made  by  the  superior  court 
of  King  county  in  the  nmtter  of  a  receiver 
In  the  case  In  which  one  Schwartz  was  plain- 
tiff and  the  Chicago  Furniture  &  Stove  Com- 
pany, a  corporation,  defendant,  entered  on 
the  22d  day  of  September,  1902.  The  re- 
spondent moves  to  quash  the  writ  on  the 
ground  that  an  adequate  remedy  exists  In 
appeal.  The  order  made  by  the  court  In 
substance  restrained  relator.  Its  agents, 
servants,  and  employes,  from  entering  into  or 
conducting  business  in  a  certain  building  on 
Second  avenue.  In  Seattle,  of  which  the 
court  found  that  the  recelvor  In  said  action 
was  In  possession,  and  which  possession  was 
disputed  by  relator;  and,  it  appearing  that 
said  order  may  be  reviewed  on  appeal,  the 
motion  to  quash  Is  sustained.  It  thereupon 
being  shown  to  the  court  that  relator  had 
applied  to  the  superior  court  to  fix  the 
amount  of  the  supersedeas  bond  staying  the 
execution  of  said  order  pending  appeal,  and 
the  court  refusing  to  make  such  order,  and 
counsel  requesting  that  an  order  be  now  Is- 
sued from  this  court  directing  the  superior 
court  to  fix  the  amount  of  such  supersedeas 
bond.  It  Is  therefore  ordered  that  the  su- 
p^or  court  fix  the  amount  of  such  8up»- 
sedeas  bond  staying  the  enforcement  of  the 
said  order  of  that  court  pending  the  appeaL 

f  L  Bea  Certiorari,  vol.  9,  Cent.  Dig.  i  S. 


SATLES  V.  WALLA  WALLA  OOUNTT.* 
(Supreme  Court  of  Washington.    Oct  4,  1902.) 

COUNTIES  —  SURVEYORS  —  COMPENSATION  — 
APPEAL-CONSTITUTIONAL.  LAW. 

1.  Laws  188&-IH),  p.  302,  {  2,  provided  that 
county  surveyors  sliould  receive  So  per  day  for 
each  day  actually  engaged  in  tneir  duties  as 
such  officers.  Section  14,  relative  to  counties 
of  the  twelfth  class,  provided,  in  respect  to 
compensation  of  officers,  "County  surveyor,  $5 
per  day."  Laws  1805,  p.  409,  amended  the 
original  salary  law,  it  bein^  entitled  "An  act 
classifying  counties  according  to  population, . 
fixing  salaries  of  olBcers,"  etc,  but  neither  sec> 
tion  14  nor  section  2  of  the  original  act  was 
changed.  Section  2  of  the  original  act,  as  it 
appears  in  Ballinger's  Ann.  Codes  &  St  | 
151)4,  does  not  contain  the  provision  as  to  actual 
services,  but  it  does  appear  In  1  Hill's  Code,  f 
2973.  Held,  that  it  does  not  appear  that  sec- 
tion 2  of  the  original  act  has  been  changed, 
and,  as  the  direction  therein  as  to  the  county 
surveyor's  compensation  is  applicable  to  aU 
counties,  and  not  inconsistent  with  the  subse- 
quent specification  of  $5  per  day,  a  complaint 
to  recover  compensation  as  a  surveyor  of  a 
county  of  the  twelfth  class,  which  does  not 
show  the  time  actually  occupied  as  such  sur- 
veyor, is  demurrable. 

2.  The  validity  of  an  enactment  will  not  be 
decided  when  not  necessarily  involved  in  the 
case. 

Appeal  from  superior  court  Walla  Walla 
comity;  Thos.  B.  Brents,  Judge. 

Action  by  W.  G.  Sayles  against  Walla 
Walla  county.  From  a  Judgment  for  do- 
fendant,  plaintiff  appeals.    Affirmed. 

W.  T.  Dovell,  for  appellant  Oscar  Gain, 
tix  respondent 


RBAVIS,  O.  J.  Plaintiff  (appeUant)  waa 
the  county  surveyor  of  Walla  Walla  county. 
The  complaint  alleges  that  fronr  the  first 
Monday  In  January,  1899,  until  the  first 
Monday  In  June,  1901,  he  discharged  aU  the 
duties  of  such  county  surveyor  which  are 
required  by  law;  that  be  is  entitled  to  $5 
per  day  for  each  day  not  a  holiday  during 
his  term,  and  demands  judgment  for  the  re- 
mainder due  him  for  compensation  while  so 
discharging  his  official  duties.  A  general 
demurrer  was  interposed  to  the  complaint 
by  defendant  The  demurrer  was  sustained, 
and,  plalntU  declining  to  plead  further. 
Judgment  of  dismissal  was  entered.  The 
objection  urged  to  the  complaint  Is  that  It 
does  not  state  a  cause  of  action,  because  the 
time  actually  and  necessarily  occupied  In  the 
discharge  of  the  duties  of  the  surveyor  Is  not 
stated.  The  rights  of  the  plaintiff  must  be 
determined  by  the  law  providing  for  his  com- 
pensation. The  original  statute  designating 
fees  and  salaries  of  county  officers  is  found 
In  the  Laws  of  1889-90,  at  page  302.  The 
second  section  of  this  act  designates  the 
names  and  number  of  the  county  officers, 
among  which  are  county  surveyors,  and  pro- 
vides: "The  county  surveyor  shall  also  re- 
ceive $6  per  day  for  each  day  actually  en- 
gaged la  his  duties  as  such  officer."    The 


•RehearlDS  denied  Janui 

igitized 


e^y\^Ogle 


Wasb.) 


JORDAN  T.  COULTEa 


257 


conntlefl  of  the  state  were  then  graded  ac- 
cording to  the  population,  and  ealariee  and 
fees  In  each  prescrloed  In  aectlona  S  to  81, 
incioalr^  and  In  each  section  was  stated  the 
salary  or  compensation  to  be  recdved  by 
each  connty  officer.  For  conntles  of  the 
twelfth  class,  of  which  Walla  Walla  was 
one.  In  section  14  of  the  act  relating  there- 
to^ It  waa  enacted,  "County  surveyor,  $5 
per  day."  By  an  act  approved  March  20, 
1895  (Laws  189Q,  p.  409),  the  legislature 
amended  the  orlg^lnal  salary  and  fee  law  un- 
der the  following  amendatory  title:  "An 
act  to  amend  sections  three  to  thirty-one, 
both  Incliuive,  of  an  act  entitled  'An  act 
classifying  the  counties  according  to  pop- 
ulation, enumerating  the  county  officers,  flz- 
Ing  tbe  salaries  thereof,  providing  for  dep- 
uties, collection  of  fees  and  payment  of  sal- 
aries,' received  by  the  governor  March  26, 
A.  D.  1890."  In  this  act  each  of  the  sec- 
tions mentioned  was  amended  by  repeating 
tbe  former  section  as  amended.  In  the 
amendatory  act  section  14  of  the  original  law 
relating  to  snrveyorB  was  not  changed,  and 
still  reads,  "County  surveyor,  $5  per  day." 
Section  2  of  the  original  law  was  left  un- 
changed. It  seems  then  that  the  surveyor 
is  to  receive  96  per  day  for  each  day  ac- 
tually engaged  in  his  duties  as  such  officer. 
No  change  in  the  provisions  of  section  2  of 
the  original  law  has  been  brought  to  our  at- 
tention. It  is  true,  section  2  of  the  original 
act  as  it  appears  In  Balllnger's  Ann,  Codes 
&  St  S  1564,  does  not  seem  to  contain  this 
provision  as  to  the  actual  services  of  tbe  sur- 
veyor, but  It  appears  in  1  HUI's  Code,  { 
2973.  This  direction  as  to  the  compensation 
of  county  surveyor  was  made  generally  ap- 
plicable to  all  the  counties,  and  It  Is  not  In- 
consistent with  the  specification  of  ^  per 
day  in  the  classified  sections  of  the  law  fol- 
lowing in  the  act  and  relating  to  each  coun- 
ty. Much  of  the  argument  of  counsel  has 
been  directed  to  the  constitutionality  of  sec- 
tion 30  of  the  amendatory  act  of  1895.  The 
section  reads  as  follows:  "All  officers  paid  a 
Iter  diem  under  the  provisions  of  this  act 
shall  only  be  paid  for  the  time  actually  and 
necessarily  spent  In  the  discharge  of  their 
duties.  No  superintendent  of  common 
schools  shall  receive  any  compensation  for 
his  services  other  than  the  salary  fixed  by 
tbls  act"  It  Is  urged  this  Is  an  Independent 
section,  and  not  within  the  title  of  the 
amendatory  act  and,  although  germane  to 
tbe  title  of  the  original  act  yet  the  re- 
strictive nature  of  the  amendatory  title  ex- 
cludes the  amendment  of  anything  in  the 
original  law  further  than  sections  3  to  81, 
inclusive.  However,  It  is  not  necessary  here 
to  determine  the  validity  of  section  80  of 
the  amendatory  act  Questions  of  this  na- 
ture are  decided  only  when  necessarily  in- 
volved tn  the  case  before  tbe  court  But 
it  has  been  seen  that  section  2  of  the  original 
law  fixes  the  compensation  of  surveyors  at 
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$6  per  day  for  each  day  they  are  actually 
engaged  In  the  discharge  of  their  duties  as 
such  surveyors.  With  such  construction  of 
the  law  the  facts  necessary  to  state  a  cause 
of  action  are  not  averred  In  tbe  complaint 
Judgment  affirmed. 

ANDERS,  FULLBRTON.  HADLBY,  and 
MOUNT,  JX,  concur. 


JORDAN  V.  COULTER  at  aL 

(Supreme  Court  of  Washington.    Sept.  28, 
1902.) 

FLBADINOS  —  IRRBLEVANCT  —  FI.VDINQS  OF 
TRIAL.  COURT  —  BVIDENCH  —  SUKFICIENCY  — 
MIN£3— AIjU)WANCE  OF  EXPENSES  FOR  MIN- 
ING—ROYALTIES— CANCELLATION  OF  CON- 
TRACT-JURISDICTION OF  EQUITY. 

1.  The  averments,  in  an  answer,  of  oral  con- 
veisations  between  plaintiff  and  defendant  prior 
to  and  leading  up  to  the  execution  of  a  wntteu 
contract  set  fortn  in  the  answer,  are  properly 
stricken  out  as  redundant  and  immaterial,  the 
conversations  being  merged  in  the  written  con- 
tract 

2.  In  an  action  to  recover  the  value  of  certain 
gold  dust  received  by  defendants  for  safe-keep- 
inx,  to  be  delivered  to  plaintiff,  plaintiff  alleged 
a  half  interest  in  the  mining  claims  from  which 
the  gold  dast  was  taken,  and  defendants  as- 
serted that  plaintiff  owned  only  a  fourth  inter- 
est therein.  Evidence  examined,  and  held  suffi- 
cient to  support  a  finding  that  plaintiff  owned  a 
half  Interest  therein. 

3.  In  an  action  to  recover  the  value  of  certain 
gold  dust  received  by  defendants  for  safe-keep- 
ing, to  be  delivered  to  plaintiff,  defendants 
pleaded  that  plaintiff  had  agreed  to  convey  to 
one  of  them  a  fourth  interest  in  the  mining 
claims  from  which  the  gold  dust  was  taken,  and 
that  one  of  the  defendants  had  agreed,  among 
other  things,  to  perform  assessment  work  on 
other  claims  before  a  certain  date,  and  it  being 
understood  that  time  should  be  the  essence 
of  the  contract  Defendants  admitted  that  the 
assessment  work  had  not  been  performed,  but 
alleged  that  plaintiff  had  prevented  it,  and  also 
alleged  that  plaintiff  had  failed  to  make  the 
conveyance.  Evidence  examined,  and  held  suffi- 
cient to  support  a  finding  that  plaintiff  had  not 
prevented  the  assessment  work,  and  hence  a 
performance  of  the  contract  to  convey  conld  not 
be  enforced. 

4.  The  finding  of  the  trial  court,  based  on  the 
testimony  of  two  witnesses  contradicting  each 
other,  will  not  be  disturbed  on  appeal. 

5.  In  an  action  to  recover  the  value  of  certain 
gold  dust  received  by  defendants  for  safe-keep- 
mg.  to  be  delivered  to  plaintiff,  evidence  exam- 
ined, and  held  sufficient  to  support  a  finding  that 
defendants,  while  acting  together,  received  half 
of  the  royalties  on  tbe  amount  of  the  gold  taken 
from  the  mining  claims  of  which  plaintiff  was  a 
half  owner,  authorizing  a  judgment  against 
both  defendants. 

6.  In  an  action  to  recover  the  value  of  certain 
^Id  dust  received  by  defendants  for  safe-keep- 
ing, to  be  delivered  to  plaintiff,  defendants 
pleaded  that  plaintiff  had  agreed  to  convey  to 
one  of  them  a  fourth  interest  in  the  mining 
claims  from  which  the  gold  dust  was  taken, 
and  In  which  plaintiff  was  a  half  owner,  and 
that  one  of  the  defendants  had  agreed  to  erect 
a  sluicing  outfit  on  such  claims.  The  evidence 
showed  that  defendants  and  the  other  half  own- 
ers of  tbe  mining  claims  from  which  the  gold 
dust  was  taken  mined  on  such  claims.  De- 
fendants received  half  of  the  royalties,  and  the 
half  owners  received  the  other  tialf.    Beld,  that 
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defendants  were  properly  held  for  the  amount 
of  the  royaltiea  received  without  reduction  lor 
expenses  incurred  in  mining,  since  the  contract 
did  not  authorize  defendants  to  incur  such  ex- 
penses. 

7.  In  an  action  to  recover  the  value  of  certain 
^old  dust  received  by  defendants  for  safe-lteep- 
ing,  to  be  delivered  to  plaintiff,  defendants 
pleaded  that  plaintiff  had  agreed  to  convey  to 
one  of  them  a  fourth  interest  in  the  mining 
claims  from  which  the  gold  dust  was  talien,  and 
that  one  of  the  defendants  had  agreed  to  per- 
form ceitnin  assessment  work  on  other  claims 
before  a  certain  date,  it  being  understood  that 
time  should  be  the  essence  of  the  contract. 
Defendants  admitted  that  the  assessment  work 
bad  not  been  performed,  but  alleged  that  plain- 
tilT  had  prevented  it,  and  also  alleged  that  plain- 
tiff had  failed  to  make  the  conveyance,  and 
prayed  for  a  decree  compelling  a  conveyance. 
The  court  found  that  defendants  had  not  been 

Srevented  from  doing  the  assessment  work. 
'eld  that,  though  plaintiff  did  not  ask  for  the 
cancellation  of  the  contract,  the  court  properly 
decreed  its  cancellation,  the  jurisdiction  of  the 
court  extending  to  the  whole  controversy. 

Appeal  from  superior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 

Action  by  J.  Biigene  Jordan  against  A. 
D.  Coulter  and  another.  From  a  Judgment 
for  plalntlfl,  defendants  appeal.    Affirmed. 

Balllnger,  Ronald  &  Battle  and  Humes, 
Miller  &  Lysons,  for  appellants.  Preston, 
Carr  &  GUman,  for  respondent 

HADLET,  J.  This  action  waa  brought 
by  respondent  against  appellants  to  recover 
the  yalue  of  325  ounces  of  gold  dust,  al- 
leged to  be  of  the  value  of  $5,000.  It  Is 
alleged  that  the  gold  dust  was  received  by 
appellants  for  safe-keeping,  to  be  delivered 
to  I'espondent,  and  that  appellants  so  prom- 
ised to  deliver  it,  but  have  failed  and  re- 
fused to  do  so,  and  hare  converted  tbe  whole 
of  It  to  their  own  use.  Appellants  deny  the 
allegations  of  the  complaint,  and  further  al- 
lege by  way  of  cross-compiaint,  among  oth- 
er things,  substantially  as  follows:  That 
on  the  28tb  day  of  May,  1900,  the  respondent 
and  appellant  A.  D.  Coulter  entered  into  tbe 
following  written  agreement,  to  wit:  "This 
contract,  made  and  entered  Into  by  and 
between  J.  Eugene  Jordan,  party  of  the  first 
part,  and  A.  D.  Coulter,  party  of  the  second 
part,  witnesseth:  The  party  of  the  first  part 
agrees  to  transfer  to  the  party  of  the  sec- 
ond part  one  undivided  half  Interest  of  his 
•party  of  the  first  part)  Interest  In  claim  No. 
2  &  3,  namely,  Qronse  and  Snipe,  on  Elk- 
horn  Creek  district,  territory  of  Alaska,— 
that  Is  to  say,  one  fourth  interest  in  said 
claim,— upon  the  following  terms,  to  wit: 
The  party  of  the  second  part  agrees  to  as- 
sume one-half  the  obligations  entered  into 
by  the  party  of  the  first  part  with  Mr.  G.  D. 
Campbell  for  the  purchase  of  the  said  prop- 
erty on  Elkhom  creek.  The  party  of  the 
second  part  also  agrees,  free  of  cost  to  first 
party,  to  erect  a  proper  sluicing  outfit  on 
said  above-mentioned  claims,  and  to  do  the 
assessment  work  thereon  this  season.  The 
party  of  the  second  part  also  agrees  to  do 
assessment  work  of  claim  No.  (27)  twenty- 


seven.  Gold  Bottom  Greek,  Eldorado  district, 
and  claim  one  above  Jones  creek,  entering 
the  Salmon  Bonanza  district;  and,  should 
claim  (27)  twenty-seven  Gold  Bottom  Greek 
have  been  forfeited  by  noncompliance  with 
the  law  of  last  January,— that  Is,  ahoold  it 
have  been  filed  on  at  that  time  legally,  which 
should  be  ascertained  by  party  of  the  second 
part  from  the  records,— in  that  event  party 
of  the  second  part  shall  do  the  assessment 
work  on  claim  Na  one  above  on  Jones 
creek  and  claim  No.  one  below  on  Boston 
creek,  emptying  into  Shovel,  both  In  Bonan- 
za district,  Alaska;  and,  as  time  Is  the  es- 
sence of  this  contract,  party  of  tbe  second 
part  agrees  to  have  the  assessments  finished 
by  the  middle  of  July.  1800."  It  is  aUeged 
that  appellant  A.  D.  Coulter  has  performed 
all  the  terms  and  conditions  of  said  cmi- 
tract  on  his  part  to  be  performed,  as  far 
as  the  same  relates  to  said  claims  on  Elk- 
hom creek,  and  that  he  tendered  perform- 
ance as  far  as  It  relates  to  the  claims  on 
Jones  creek  and  Boston  creek,  and  was  ready 
and  willing  to  so  perform,  but  was  prevent- 
ed from  so  doing  by  the  acts  of  the  respond- 
ent, in  that  respondent  procured  others  to  do 
the  assessment  work  upon  said  claims  which 
said  appellant  was  by  said  contract  required 
to  do;  that  said  appellant,  for  himself  and 
respondent,  in  connection  with  the  owners 
of  tbe  other  undivided  half  of  said  claims 
on  Elkhom  creek,  did  a  large  amount  of 
development  work  and  mining  on  said  claims 
over  and  above  the  amount  required  for  as- 
sessment work  thereon;  that  in  doing  said 
work  and  mining  certain  gold  dust  was  ex- 
tracted, and  certain  expenses  were  incurred 
in  the  extraction  thereof:  that  tbe  amount 
of  one-half  of  the  gold  dust  so  extracted 
was  587  ounces,  and  one-half  of  the  expenses 
incurred  amounted  to  $9,2(i9.13;  that  said 
appellant  has  paid  all  of  said  expenses  ex- 
cept the  sum  of  $1,255,  which  remains  un- 
paid; that  there  now  remains  of  said  gold 
dust  100  ounces,  of  the  value  of  $1,744; 
that  there  is  still  due  on  tbe  purchase  price 
of  the  one-baif  Interest  in  said  claims  the 
sum  of  $800,  and  that  said  appellant  has  of- 
fered to  settle  with  respondent,  and  to  ac- 
count for  said  sums,  after  deducting  the  said 
amount  of  purchase  money  and  other  un- 
paid expenses  as  aforesaid;  that  respond- 
ent refused,  and  still  refuses,  to  settle  with 
said  appellant  upon  any  terms,  and  denies 
said  appellant's  right  to  any  part  of  said 
gold  dust,  and  refuses  to  make  conveyance 
to  said  appellant  of  any  Interest  in  said 
claims.  Tbe  answer  prays  that  the  court 
may  ascertain  the  true  status  of  the  ac- 
counts between  respondent  and  appellant 
A.  D.  Coulter,  and  also  for  a  decree  com- 
pelling respondent  to  specifically  perform 
said  written  contract  by  making  a  convey- 
ance to  said  appellant  of  an  undivided  one- 
fourth  interest  in  and  to  said  claims  on  Elk- 
hom creek.  The  reply  generally  denies  the 
material  avermento  of   ^e  .anaw^rpexcept 
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the  aTcrments  tbat  tbe  gold  dust  extracted 
vras  taken  from  said  Blkhorn  creek  claims, 
and  also  that  respondent  refuses  to  convey  an 
imdiTlded  one-fourth  Interest  In  said  claims 
to  either  of  the  appellants.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  result- 
ed in  a  Judgment  that  respondent  shall  re- 
cover from  appellants,  and  each  of  them,  the 
sum  of  $1,807.04  and  costs,  and  also  that  the 
aforesiald  written  contract  shall  be  canceled 
because  of  the  failure  of  the  appellant  A. 
D.  Coulter  to  comply  with  certain  of  the 
covenants  on  bis  part  to  be  performed. 
From  said  Judgment  this  appeal  was  taken. 

It  Is  assigned  that  the  court  erred  In 
granting  respondent's  motion  to  strike  cer- 
tain paragraphs  of  the  answer  and  cross- 
c«Hnplalnt.  No  reference  is  made  to  the 
subject-matter  of  those  paragraphs  in  the 
foregoing  statement  of  the  issues,  for  the 
reason  tbat  they  formed  no  part  of  the  is- 
sues under  which  the  cause  was  finally 
tried.  The  paragraphs  stricken  contain  aver- 
ments relating  to  certain  alleged  oral  con- 
versations and  agreements  between  respond- 
ent and  appellant  A.  D.  Coulter  prior  to  the 
time  of  the  execution  of  the  written  agree- 
ment above  quoted.  Whatever  those  con- 
versations or  agreements  may  have  been,  it 
nevertheless  follows,  under  the  well-known 
rule  that  all  previous  agreements  concerning 
the  subject-matter  of  a  written  agreement 
are  presumed  to  be  merged  in  the  written 
agreement,  that  such  must  be  the  case  here. 
The  written  agreement  is  not  only  admitted 
by  appellants,  but  is  first  Introduced  into 
the  record  by  them  In  their  answer.  To  that 
agreement  alone  we  must  refer  in  order  to 
determine  the  status  of  the  parties  with 
relation  to  the  subject-matter  of  the  con- 
tract The  paragraphs  were  stricken  on  the 
ground  that  they  contained  redundant  and 
immaterial  matter.  We  think  the  view  of 
the  trial  court  was  right,  and  that  no  error 
was  committed  in  that  particular.  - 

It  Is  assigned  that  the  court  erred  In  find- 
ing that  respondent  was  the  owner  of  an  un- 
divided half  interest  in  the  claims  on  Blk- 
horn creek,  it  being  contended  by  appel- 
lants that  Campbell,  the  grantor  of  respond- 
ent's Interest  in  the  claims,  owned  no  more 
than  a  one-fourtb  Interest  therein  when  he 
conveyed  to  respondent.  It  Is  claimed  tbat 
one  Mrs.  Reynolds  was  the  owner  of  a  one- 
foorth  interest,  which  was  not  conveyed.  It 
appears  from  certain  evidence  that  this  Mrs. 
Reynolds  was  known  as  the  wife  of  Camp- 
bell, and  she  seems  to  have  been  called  by 
both  the  names  of  Campbell  and  Reynolds. 
It  Is  admitted  in  appellants'  brief  that  ap- 
pellant A.  D.  Coulter  stated  that  Campbell 
did  own  a  half  interest,  and  It  is  also  ad- 
mitted that  It  was  so  alleged  In  the  answer; 
but  It  Is  urged  that  such  Is  not  the  fact, 
and  that  appellants  should  not  be  bound  by 
those  admissions.  The  witness  Gardner  tes- 
tUled  that  be  bought  a  half  Interest  In  the 
claims,  and  that  Campbell  bought  the  other 


half,  the  transfer  being  made  to  the  two 
by  one  instrument  Gardner  says  he  had  a 
side  partner,  one  Dailey,  but  that  the  trans- 
fer of  the  half  interest  was  made  to  him 
alone,  and  the  other  half  to  Campbell.  Both 
respondent  and  the  witness  Steele  testified 
that  appellant  A.  D.  Coulter  admitted  in 
their  presence  that  the  gold  dust  which  ap- 
pellants had  received,  and  which  came  from 
said  claims,  was  the  property  of  respondent; 
and  the  witness  Gardner  testified  to  a  sim- 
ilar admission  made  by  the  appellants  In 
Alaska;  and  appellant  A.  D.  Coulter  admit- 
ted on  the  witness  stand  tbat  in  a  conversa- 
tion with  respondent  In  the  presence  of  tbe 
witness  Steele  he  had  agreed  to  pay  over  to 
respondent  the  gold  dust  which  api)ellanta 
had.  In  opposition  to  the  above  the  appel- 
lant A.  D.  Coulter  testified  concerning  an 
alleged  conversation  he  says  be  bad  with 
respondent  upon  his  return  from  Alaska,  In 
which  he  says  he  stated  to  the  respondent 
that  be  discovered  from  the  records  at  Coun- 
cil City,  Alaska,  that  the  title  to  one-half  of 
the  property  diid  not  stand  In  Campbell. 
This  conversation  respondent  denies.  Said 
appellant  also  stated  in  his  testimony,  over 
objection,  aside  from  his  dctailment  of  said 
alleged  conversation,  that  he  found  from  the 
records  in  Alaska  that  Campbell  did  not  hold 
title  to  one-half  of  tbe  claims.  There  was 
no  record  or  documentary  evidence  Intro- 
duced to  show  that  any  portion  of  the  half 
Interest  was  vested  In  any  other  person  than 
Campbell  at  the  time  of  the  transfer  to  re- 
spondent Under  these  circumstances  we 
will  not  disturb  tbe  court's  finding  that  re- 
spondent was  the  owner  of  an  undivided 
half  of  tbe  Elkhom  creek  claims  at  the  date 
of  making  the  written  contract  above  men- 
tioned. 

It  is  next  assigned  that  the  court  erred  in 
finding  that  appellant  A.  D.  Coulter  failed 
to  perform  the  obligations  of  said  written 
agreement  between  himself  and  respondent 
in  that. he  did  not  do  the  assessment  work 
required  by  tbe  last  paragraph  of  tbe  con- 
tract to  be  done  upon  the  Jones  creek  and 
Boston  creek  claims,  and  also  that  respond- 
ent did  not  prevent  him  from  so  doing.  It 
is  admitted  that  said  assessment  work  was 
not  done  by  said  appellant  but  he  urges  the 
excuse  tbat  respondent  prevented  him  from 
doing  It  by  procuring  others  to  do  It.  Tbe 
contract  provided  tbat  said  work  should  be 
done  by  the  middle  of  July,  1900.  Respond- 
ent employed  other  persons  to  proceed  to 
Alaska  and  do  the  assessment  work  upon 
a  large  number  of  other  claims  In  which  he 
was  interested,  with  instructions  that  if 
said  appellant  had  not  done  the  work  upon 
the  Jones  and  Boston  creek  claims  by  the 
1st  of  August  1900,  then  they  were  to  do  it 
These  parties  went  upon  the  latter  mention- 
ed claims  and  did  some  work  before  the  mid- 
dle of  July,  but  did  not  leave  tbenr  until 
after  the  middle  of  said  month.  Meantime 
said  appellant  bad  done  no  work  upon  the 
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elalma.  He  says  be  employed  a  party  to 
proceed  to  tbe  claims,  and  do  the  work  with- 
in the  contract  time,  and  that  such  party 
found  tbe  work  had  been  done,  and  left 
without  doing  anything.  One  of  respond- 
ent's employes,  who  did  some  work  upon 
tbe  claims,  testified  tbat  the  work  d(Hie  was 
more  in  tbe  nature  of  prospecting  than  of 
assessment  work,  and  that  the  amount  done 
in  any  event  was  not  sutBcient  to  cover  tbe 
necessary  assessment  work.  Under  any  view 
of  tbe  evidence  said  appellant  Coulter  was 
not  prevented  from  going  upon  tbe  claims 
and  doing  the  amount  of  work  required  by 
bis  contract,  and,  since  he  failed  to  do  any 
work  whatever,  we  think  tbe  finding  of  the 
court  was  correct 

It  Is  assigned  that  tbe  court  erred  In  re- 
fusing to  find  tbat  appellant  A.  D.  Coulter, 
immediately  after  the  execution  of  said  con- 
tract, left  for  Alaska  to  perform  tbe  terms 
thereof,  and  that  respondent  then  said  to 
him  tbat  be  hoped  be  would  mine  and  take 
out  of  aald  Blkbom  creek  claims  at  least 
1100,000  during  tbe  season  of  1900.  Re- 
spondent denies  tbat  he  made  any  such 
statement,  and  we  are  not  In  position  to  say 
that  tbe  court  erred  in  refusing  to  make  the 
finding,  since  tbe  only  testimony  upon  tbat 
subject  was  tbat  of  appellant  A.  D.  Coulter 
and  respondent  The  court  beard  these  men 
testify,  and  is  better  able  to  determine  the 
weight  to  be  attached  to  their  testimony 
than  is  this  court  with  only  tbe  record  be- 
fore It 

It  is  also  urged  that  the  court  should  have 
found  tbat  appellant  Charles  Coulter  re- 
ceived no  part  of  the  gold  dust  and  also  that 
appellant  A.  D.  Coulter  incurred  an  expense 
necessary  for  tbe  extraction  of  the  gold 
dust  amounting  to  $1,626;  and,  further,  that 
tbe  court  erred  In  not  permitting  appellants 
to  prove  expenditures  in  said  amount  Tbe 
testimony  shows  that  mining  was  done  on 
the  £Ukbom  creek  claims  during  that  sea- 
son by  men  who  took  what  were  called 
"lays,"  they  agreeing  to  pay  tbe  owners 
of  the  claims  a  royalty  of  25  per  cent  of 
tbe  gross  amount  of  gold  taken  from  tbe 
claims.  The  testimony  of  appellant  Charles 
Coulter  showed  that  appellants  received  $1,- 
862.04  as  one  half  the  total  amount  of  such 
royalty,  the  other  half  having  been  received 
by  the  witness  Gardner,  who  represented  a 
one  half  Interest  In  tbe  claims.  The  amount 
received  by  appellants  represented  tbe  roy- 
alty belonging  to  respondent's  half  Interest 
In  the  pr(H>erty.  We  think  it  sufficiently 
clear  tbat  botb  appellants  received  this  roy- 
alty, as  they  were  acting  together.  They 
together  kept  books  of  account  concerning 
It.  There  was  some  testimony  to  the  effect 
that  they  received  more  than  the  amount 
stated,  but  the  court  accepted  the  amounts 
disclosed  by  the  books,  from  which  appel- 
lant Charles  Coulter  was  permitted  to  re- 
fresh his  memory  for  the  purpose  of  testify- 
ing.   The  court  allowed  them  tbe  expenses 


incurred  for  the  purpose  of  erictlng  certain 
Jumpers  from  tbe  claims.  They,  bowevtf. 
claim  they  should  have  been  allowed  tbe 
aforesaid  sum  of  $1,620  as  expenses  incurred 
in  mining.  Appellants  worked  upon  tbe 
claims  under  the  lay  arrangement  known  as 
tbe  "McNeil  lay."  They  had  one  other  man 
wwking  with  thenr  as  one  of  tbeir  party. 
The  75  per  cent  ttCkea  under  tbe  McNeil 
lay  was  divided  between  appellants'  party 
and  tbe  McNeil  party.  Appellants  sought  to 
prove  that  they  were  put  to  an  expense  of 
$1,626  in  mining  said  gold,  which  in  part 
consisted  of  wages  for  themselves  and  tbeir 
associate,  and  further  sought  to  offset  this 
exi>ense  against  tbe  royalty  which  they  re- 
ceived from  other  miners.  Tbe  contract  with 
respondent  gave  appellants  no  authority  to 
incur  expenses  in  mining  these  claims.  The 
contract,  as  far  as  these  claims  were  con- 
cerned, simply  required  A.  D.  Coulter  to 
build  a  sluicing  outfit  and  do  tbe  assessment 
work  upon  tbe  claims.  But  all  that  was  to 
be  done  as  a  part  of  tbe  purchase  price  for 
a  half  of  respondent's  interest  Since  they 
were  not  authorized  to  mine  tbe  claims,  they 
did  the  mining  without  authorization  or  em- 
ployment They  assumed  to  work  under  a 
lay,  as  other  miners  worked.  Other  miners 
assumed  all  risk  of  expenses  of  mining,  tak- 
ing for  themselves  75  per  cent,  of  the  gross 
output  extracted  by  them,  and  yielding  ab- 
solutely to  the  owners  tbe  remaining  25  per 
cent  The  owners  were  chargeable  with  no 
expenses  attached  to  tbe  mining.  Tbe  court 
did  not,  as  we  understand  it  however,  hold 
appellants  for  the  gold  extracted  by  them- 
selves, on  tbe  theory,  no  doubt,  tbat  there 
was  evidence  tending  to  show  tbat  tbe  ex- 
pense of  extracting  it  exceeded  tbe  amount 
taken  out.  They  wore  held  only  for  the 
amount  of  royalty  received  from  other  min- 
ers. We  think  the  court  did  not  ezr  in  the 
particulars   last  discussed. 

We  have  discussed  somewhat  at  length 
tbe  evidence  undor  the  various  asslgrnments 
as  to  the  court's  findings  and  as  to  its  re- 
fusal to  make  findings,  in  order  tbat  it  naay 
be  seen  bow  the  record  here  appears,  as  we 
understand  It  There  is  conflicting  testi- 
mony, but  we  think  there  is  no  such  pre- 
ponderance of  evidence  against  the  findings 
as  would  authorize  this  court  to  interf^e 
with  them.  Tbe  error  assigned  upon  tbe 
conclusion  of  law  tbat  respondent  is  entitled 
to  recover  tbe  amount  of  the  Judgment  has 
already  been  sufficiently  discussed,  since  tbe 
conclusion  follows  from  tbe  facts  found. 
But  It  is  further  assigned  tbat  the  court  erred 
in  the  following  conclusion  of  law,  and  in 
entering  Judgment  accordingly,  to  wit:  "That 
the  defendant  A.  D.  Coulter  is  not  entitled  to 
a  decree,  as  prayed,  for  a  specific  perform- 
ance of  said  written  contract;  and  Is  not 
entitled  to  a  conveyance  from  tbe  plaintiff 
of  any  Interest  whatsoever  in  or  to  tbe  min- 
ing claims  hereinbefore  described,  but  said 
written  contract,  on  account  of  failure  of 
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the  perfacmance  tfaveof  on  the  part  ot  the 
said  A.  D.  Coulter,  is,  and  should  be  held 
to  be,  at  an  end,  and  canceled."  We  find 
no  error  In  the  above.  One  of  the  condl* 
tions  of  the  written  contract  was  that  the 
assessment  work  should  be  done  upon  the 
Jones  and  Boston  creek  claims  by  the  middle 
of  July,  1900.  The  work  was  not  done 
within  the  time,  or  at  all.  It  therefore  fol- 
lows that  said  appellant  Is  not  entitled  to  a 
specific  performance  of  the  contract  by  a 
conveyance  to  him. 

But  it  is  further  urged  that,  since  respond- 
ent did  not,  hi  his  pleadings,  ask  for  relief 
by  way  of  cancellation  of  the  contract  it 
was  error  on  the  part  of  the  court  to  cancel 
the  same.  If  said  appellant  la  not  entitled 
to  specific  performance  of  the  contract,  then 
it  would  appear  that  he  has  no  further 
rights  thereunder,  since  time  was  made  of 
the  essence  of  the  contract.  Therefore,  un- 
der the  well-luiown  rule  that,  when  the  Ju- 
risdiction of  a  court  of  equl^  attaches  for 
any  pnrpose,  it  extends  to  the  whole  contro- 
versy, we  think  It  was  competent  for  the 
court  to  declare  the  contract  at  an  end.  1 
Beach,  Mod.  Eq.  Jur.  |  21;  Blsp.  Eq.  (6th 
Ed.)  I  87. 

The  Jndgment  la  affirmed. 

BEAVIS.  O.  J.,  and  FULLBRTON,  DUN- 
BAB.  WHITE,  ANDBBB,  and  MOUNT,  JJ., 
concur. 


CBOWLET  V.  Mcdonough  et  ai- 

(Sopreme  Court  of  Washington.    Sept  23, 1902.) 

APPEAL— BRIEF— SPBCIPICATION  OP  ERROR- 
STATEMENT  OP  FACTS— PILINO— EXTENSION 
OF  TIME— MOTION  AFTER  LAPSE  OF  NINETY 
DAVa 

1.  On  defendants'  appeal  in  an  action  against 
two  defenduuts,  appellaota'  brief  stated  that  on 
conclusion  of  plaintiff's  opening  statement  de- 
fendants' connsel  moved  for  a  dismissal  as 
to  one  of  defendants:  that  this  motion  was 
afterward  renewed  with  greater  detail;  that 
a  motion  for  a  new  trial  was  made  chiefly  on 
the  ground  of  the  nonliability  of  this  defend- 
ant; that  a  motion  to  correct  the  judgment  so 
as  to  relieve  this  defendant  was  made;  and 
that  the  principal  exceptions  arose  from  the 
denial  of  the  several  motions  in  behalf  of  this 
defendant.  There  was  no  other  designation 
of  the  errors  relied  on.  Both  Ballinger's  Ann. 
Codes  A  St.  f  6514,  and  Supreme  Court  Rule 
8  (40  Pac.  z),  provide  that  appellant's  brief 
shall  clearly  point  ont  each  error  relied  on  for 
rerersaL  Held,  that  though  the  errors  should 
have  been  more  specifically  alleged,  and  the 
pages  of  the  record  referred  to,  as  required  by 
the  rnles,  yet  as  the  court  was  able  to  dis- 
cover the  error  relied  on,  the  brief  would  not 
be  stricken  from  the  files  for  failure  to  point 
oot  error. 

2.  Under  Ballinger's  Ann.  Codes  &  St  S  5062, 
providing  that  a  proposed  bill  of  exceptions  or 
statement  of  facta  must  be  filed  and  served 
either  before  or  within  30  days  after  the  time 
when  an  appeal  may  be  taken,  provided  that 
the  time  prescribed  may  be  enlarged  once  or 
more,  but  not  for  more  than  60  days  additional 
in  all,  by  an  order  on  notice,  a  motion  for  an 
extension  of  time  need   not  be  made  within 

■Rehearing  denied  January  12,  1303. 


the  SO  days  next  succeeding  the  entry  of  judg- 
ment. 

3.  Under  the  statute,  however,  such  a  motion 
is  too  late  if  made  more  than  90  days  after 
the  judgment 

4.  The  mere  service  of  such  a  motion  on 
the  opposing  counsel  within  90  days  gave  the 
court  no  authority  to  grant  the  motion  on 
its  being  subsequently  filed  after  the  lapse  of 
more  than  90  days. 

5.  The  unauthorized  filing  of  a  statement  of 
foct  after  the  expiration  of  80  days,  and  be- 
fore the  expiration  of  90,  was  a  mere  nQllity, 
neither  creating  not  preserving  any  rights  in 
appellant's   favor. 

Appeal  from  superior  court  Spokane  coun- 
ty;   Leander  H.  Prather,  Judga 

Action  by  Nellie  M.  Crowley  against  Mar- 
tin J.  McDonougb  and  another.  From  a 
Judgment  for  plalntlfl,  defendants  appeal. 
Respondent  moved  to  strike  the  statement  of 
facts  from  the  flies.  Motion  granted,  and 
Judgment  afllrmed. 

Stem,  Hamblen  &  Lund  and  George  H. 
Williams,  for  appellants.  Hyde,  Latimer  & 
Barnes,  for  respondent 

PER  CURIAM.  This  was  an  action  for 
persoual  injuries  alleged  to  have  been  in- 
flicted on  the  piaintiCC  by  the  defendant  Mar- 
tin J.  McDonougb.  From  a  judgment  in 
favor  of  the  plaintiff,  the  defendants  have 
appealed  to  this  court 

The  respondent  moves  to  strike  from  the 
91e8  and  disregard  the  brief  of  appellants, 
and  to  affirm  the  judgment  in  this  cause, 
on  the  ground  and  for  the  reason  that  the 
said  brief  fails  to  point  out  the  errors  re- 
lied on  for  a  reversal  of  the  judgment,  and 
contains  ho  asslgumeuts  of  error  as  required 
by  law  and  the  rules  of  this  court  It  is 
provided  In  section  6514,  Ballinger's  Auu. 
Codes  &  St  (Laws  1803,  p.  127),  that  the  ap- 
pellant's brief  "shall  clearly  point  out  each 
error  that  the  appellant  relies  on  for  a  re- 
versal"; and  rule  8  of  this  court  (40  Pac.  x) 
Is  to  the  same  eCCect  This  provision  is  clear 
and  explicit  easily  imderstood,  and  should 
be  at  least  substantially  observed  by  counsel 
In  all  cases.  Although  a  technical  assign- 
ment of  errors  is  not  now  required  In  this 
state,  a  specification  of  the  errors  alleged  to 
have  been  committed  in  the  lower  court, 
substantially  similar  to  that  which  consti-  - 
tutes  a  common-law  assignment  of  errors,  is 
indispensably  necessary.  And  this  specilica- 
tion  must  be  made,  not  in  the  record,  but, 
as  we  have  seen,  in  the  brief  of  the  appel- 
lant The  object  and  purpose  of  the  sppc- 
Iflcation  of  errors  is  to  apprise  the  appellate 
court  of  the  speciflc  questions  presented  for 
its  determination,  and  to  Inform  the  oppo- 
site party  of  the  alleged  errors  intended  to 
be  relied  on  for  a  reversal  of  the  Judgment 
and  thereby  obviate  the  necessity  of  the  ex- 
amination by  the  court  and  the  discussion 
by  counsel,  of  all  the  questions,  raised  on  the 
trial  in  the  lower  court  respecting  which  it 
may  be  conjectured  that  there  is  possible 
error.    There  is  a  wide  distinction  betwe«£ 
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an  argument  and  an  asslgiunent  or  speclflca- 
tion  of  errors,  and,  therefore,  a  mere  argu- 
ment of  abstract  legal  t>ropoBltlons  cannot 
be  regarded  as  such  assignment,  in  contem- 
plation of  our  statute.  And  hence  In  Haugh 
V.  Cty  of  Tacoma,  12  Wash.  386,  41  Pac.  173, 
43  Pac.  37,  and  Perkins  v.  Mitchell,  Lewis 
&  Staver  Co.,  15  Wash.  470.  46  Pac.  1039, 
and  other  cases,  this  court  was  constrained 
to  hold  that,  where  the  brief  of  the  appel- 
lant falls  to  point  out  the  errors  relied  on  for 
a  reversal,  the  brief  will  be  stricken  from 
the  flies,  and  the  Judgment  appealed  from  af- 
firmed, not^rlthstanding  the  fact  that  certain 
legal  questions  are  argued  In  appellant's 
brief.  The  court  proceeded  on  the  theory, 
which  Is  manifestly  correct,  that  an  argu- 
ment Is  of  no  avail  unless  it  Is  addressed  to 
some  alleged  orror  or  errors,  and  Is  applica- 
ble thereto.  But  we  have  never  affirmed  a 
Judgment  or  ditnlssed  an  appeal  for  the  sim- 
ple reason  that  errors  were  informally  as- 
signed. It  is  stated  in  appellant's  brief  in 
the  case  at  bar,  after  quoting  parts  of  the 
plalntlCC'B  testimony,  that,  upon  the  conclu- 
sion of  the  opening  statement  on  behalf  of 
plaintiff,  counsel  for  the  defendants  moved 
for  a  dismissal  of  the  case  as  to  Mrs.  Mc- 
Donough  upon  the  ground  that  there  was  no 
liability,  as  against  her,  because  of  any  act 
of  her  codefendant;  that,  at  the  conclusion 
of  plaintifT's  evidence,  this  motion  was  re- 
newed with  greater  detail;  that  a  motion 
for  a  new  trial  was  also  made  and  argued, 
based  chiefly  upon  the  nonliability  of  the  de- 
fendant Mrs.  McDonough  for  an  assault 
committed  by  her  codefendant;  and  that,  in 
addition  to  all  this,  a  motion  was  made  to 
correct  the  Judgment  so  as  to  relieve  said 
defendant  Mrs.  McDonough  from  any  lia- 
bility. And  it  Is  then  stated  that  "the  prin- 
cipal exceptions  naturally  arise  from  the 
denial  of  the  several  motions  made,  in  be- 
half of  the  defendant  Mrs.  McDonough, 
to  dismiss  the  case  as  to  her."  Some  other 
exceptions  are  mentioned  in  the  brief  with- 
out argument,  and  will  therefore  not  be  con- 
sidered, and  the  question  is,  are  the  errors 
relied  on  by  the  appellants  sufficiently  point- 
ed out  In  their  brief?  It  is  insisted  by  coun- 
sel for  the  respondent  that  in  this  regard 
neither  the  statute  nor  the  rules  of  this 
coiu't  have  been  complied  with.  But  while 
the  pages  of  the  record  should  have  been  re- 
ferred to  as  required  by  our  rules,  and  the 
errors  more  specifically  alleged,  yet,  inas- 
much as  we  have  been  able  to  discover  the 
errors  "relied  on  for  a  reversal,"  we  are  not 
disposed  to  affirm  the  Judgment  upon  this 
motion,  and  the  motion  is  therefore  denied 
under  the  liberal  rule  adopted  In  Ranahan  y. 
Gibbons.  23  Wash.  255,  62  Pac.  773. 

The  respondent  also  moves  this  court  to 
strike  the  statement  of  facts,  and  to  affirm 
the  Judgment,  on  the  grounds:  (1)  That  the 
statement  of  facts  was  not  filed  and  served 
within  the  time  provided  by  law;  (2)  that 
no  application  for  an  extension  of  time  for 


serving  or  filing  sncb  statement  was  made 
withhi  the  time  provided  by  law;  (3)  that  the 
order  extending  the  time  for  filing  and  sor- 
ing the  statement  of  facts  was  made  more 
than  00  days  after  the  entry  of  the  final 
Judgment  in  this  action;  (4)  that  the  state- 
ment of  facts  is  not  certified  as  provided  by 
law,  and  was  not  certified  within  90  days 
from  the  entry  of  the  final  Judgment,  and 
was  certified  without  Jurisdiction  of  the 
court  to  make  the  order,  and  that  no  notice 
of  filing  said  statement  of  facts  was  given 
respondent;  (5)  that  the  said  statement  of 
facts  Is  not  certified  to  in  accordance  with 
law,  and  does  not  purport  to  contain  all  the 
evidence  given  in  said  cause,  and  is  not  sncb 
a  statement  of  facts  as  the  law  requires  in 
cases  tried  to  a  Jury;  and  (6)  that  no  notice 
of  either  the  filing,  settling,  or  certifying 
said  statement  was  ever  given  the  respond- 
ent This  motion  presents  some  important 
and  Interesting  questions,  the  determination 
of  which  necessitates  an  examination,  to 
some  extent,  of  the  record,  as  well  as  a  con- 
sideration of  the  statutes  applicable  thereto. 
It  is  disclosed  by  the  record  that  the  final 
Judgment  in  this  cause  was  entered  on  May 
29,  1900;  that  60  days  after  said  date,  and 
on  July  28th  following,  the  appellants  filed 
with  the  clerk  of  the  superior  court  their 
proposed  statement  of  facts,  without  leave 
of  the  court  and  without  notice  to  the  re- 
spondent; that  two  days  thereafter,  on  the 
30th  day  of  July,  appellants  served  their 
proposed  statement  upon  the  respondent; 
and  that  afterwards,  but  on  the  same  day, 
they  served  on  respondent  a  motion  for  an 
order  extending  the  time  to  file  and  serve 
their  statement  of  facts  up  to  and  including 
July  80,  1900,  which  motion  was  based  on 
affidavits  to  be  served  before  the  hearing 
thereof;  that  on  August  28tb,  91  days  after 
the  entry  of  the  Judgment,  the  said  motion 
was  filed  in  the  superior  court;  that  proof  of 
service  of  the  statement  of  facts  and  of  the 
motion  to  extend  the  time  for  filing  the  same 
was  not  filed  in  the  trial  court  until  Sep- 
tember 22,  1900;  that  the  affidavits  in  sup- 
port of  the  above-mentioned  motion  were 
served  on  the  respondent  on  the  12th  day 
of  September,  being  106  days  after  the  date 
of  the  entry  of  the  Judgment  herein;  and 
that  on  September  24,  1900,  which  was  118 
days  after  the  entry  of  the  Judgment  ap- 
pealed from,  the  superior  court  made  an 
order  extending  the  time  to  file  and  serve 
the  statement  of  facts  up  to  and  including 
the  previous  30th  day  of  July.  Our  stat- 
ute provides  that  a  party  desiring  to  have 
a  bill  of  exceptions  or  statement  of  facts 
certified  must  prepare  the  same,  as  pro- 
posed by  him,  file  it  in  the  cause,  and  serve 
a  copy  thereof  on  the  adverse  party,  and 
shall  also  serve  written  notice  of  the  filing 
thereof  on  any  other  party  who  has  appear- 
ed in  the  cause.  Within  10  days  after  such 
service,  any  other  party  may  file  and  serve 
on   the   proposing   party   any   amendments 
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which  he  may  proxmse  to  the  bill  or  state- 
ment. Either  party  may  then  serve  upon  the 
other  a  written  notice  that  he  will  apply  to 
the  Judge  of  the  court  before  whom  the  cause 
is  pending  or  was  tried,  at  a  time  and  place 
epeclfled,— the  time  to  be  not  less  than  three 
nor  more  than  ten  days  after  service  of  the 
notice,— to  settle  and  certify  tbe  bill  or  state- 
ment. If  the  Judge  is  absent  at  the  time 
named  In  the  notice,  or  fixed  by  adjourn- 
ment, a  new  notice  may  be  served.  If  no 
amendment  shall  be  served  within  the  time 
aforesaid,  the  proposed  bill  or  statement 
shall  be  deemed  agreed  to,  and  shall  be  cer- 
tified by  the  Judge  at  the  instance  of  either 
party,  without  notice  to  any  other  party,  on 
proof  being  filed  of  its  service,  and  that  no 
amendments  have  been  proposed;  and,  if 
amendments  be  proposed  and  accepted,  the 
bin  or  statement  as  so  amended  shall  like- 
wise l>e  certified  on  proof  being  filed  of  Its 
service  and  the  service  and  acceptance  of 
tbe  amendments.  Balllnger's  Ann.  Codes  & 
St.  i  6068.  And  It  Is  farther  provided  In 
section  5062,  Id.,  that:  "▲  proposed  blU  of 
exceptions  or  statement  of  facts  most  be 
filed  and  served  either  before  or  within  thirty 
days  after  the  time  begins  to  run  within 
which  an  appeal  may  be  taken  from  tbe 
final  Judgment  in  the  cause,  or  (as  tbe  case 
may  be)  from  an  order  with  a  view  to  an 
appeal  from  which  tbe  bill  or  statement  Is 
proiMsed:  Provided,  that  the  time  herein 
prescribed  may  be  enlarged  either  before 
or  after  Its  expiration,  once  or  more,  but  not 
for  more  than  sixty  days  additional  in  all, 
by  stipulation  of  the  parties,  or  for  good 
canse  shown,  and  on  such  terms  as  may  be 
Just,  by  an  order  of  tbe  court  or  Judge  where- 
in or  before  whom  the  canse  is  pending  or 
was  tried,  made  on  notice  to  the  adverse 
I)arty.  •  *  *"  The  proposed  statement  of 
facts  In  this  cause  was  certified  by  the 
Judge  before  whom  tbe  action  was  tried 
without  notice  to  the  plaintiff  or  her  attor- 
neys, for  the  reason,  as  stated  in  the  cer^ 
tificate.  that  no  amendments  had  been  pro- 
posed thereta  It  will  be  remembered  that 
the  appellants  did  not  undertake  to  file  their 
proposed  statement  of  facts,  or  to  obtain  an 
ordw  of  tbe  court  enlarging  the  time  within 
which  to  file  and  serve  tbe  same,  until  60 
days  afto:  the  entry  of  the  Judgment  from 
which  the  appeal  is  taken.  And  It  Is  con- 
tended, on  the  part  of  the  respondent,  that 
said  section  6062  of  the  Code  aforesaid, 
properly  Interpreted,  requires  the  applica- 
tion for  an  extension  of  time  therein  men- 
tioned to  be  made  within  the  30  days  next 
succeeding  the  date  of  the  entry  of  tbe 
Judgment.  But  we  do  not  think  that  section 
is  soscepttble  of  such  construction,  and  this 
court  has  uniformly  held  that  such  applica- 
tion may  be  made  to  tbe  court  after  tbe  ex.- 
piration  of  30  days  from  and  after  the  eatry 
of  Judgment 

Tbe  application,  however,  most  be  made 
wlthlii  the  80  days'  limit,  or  within  tbe  suc- 


ceeding 60  days;  tor  even  a  settied  and 
certified  statement  of  facts.  If  filed  more 
than  00  days  after  entry  of  final  Judgment, 
will  be  of  no  avail  to  the  appellant,  and  will, 
on  motion  of  tbe  respondent,  be  disregarded 
by  the  supreme  court,  or  stricken  from  the 
flies.  Loos  V.  Kondema,  10  Wash.  164,  38 
Pac.  1012.  And  it  would  seem:  necessarily 
to  follow  that,  if  a  statement  may  not  be 
filed  after  tbe  expiration  of  the  00  days  fol- 
lowing the  Judgment,  an  application  to  ex- 
tend the  time  within  which  to  file  It  may  not 
be  made  after  tbe  lapse  of  said  time.  We 
have  stated  that  the  motion  to  extend  the 
time  within  which  to  file  their  statement  was 
not  filed  by  appellants  in  tbe  superior  court 
until  August  28,  1900.  This  appears  from 
tbe  indorsement  or  file  marks  of  the  clerk 
upon  the  motion  as  presented  in  the  record, 
although  appellants  seem  to  claim  that  the 
motion  was  really  filed  on  the  28tb  day  of 
July.  Assuming  tbe  clerk's  record  to  be 
correct,  it  will  readily  be  seen  that  the  mo- 
tion and  application  under  consideration  was 
not  filed  within  tbe  proper  time.  Until  the 
motion  was  filed,  there  was  evldentiy  no 
application  at  all  before  the  court  for  an 
extension  of  time. 

The  mere  service  of  the  motion  on  counsel 
for  respondent  brought  nothing  before  the 
court  for  its  consideration;  and  even  the 
filing  of  the  motion  after  90  days  from  May 
2gth  conferred  no  authority  upon  the  court 
to  grant  it  Under  the  statute.  It  seems  clear 
that  an  application  for  an  extension  of  time 
within  which  to  file  a  bill  of  exceptions  or 
statement  of  facts  must  not  only  be  filed,  but 
acted  on  by  tbe  court  within  the  60  days 
next  following  the  30  days  after  the  right 
to  appeal  accrues.  Certainly,  the  superior 
court  has  no  power,  after  the  expiration  of 
the  time  limited  by  statute  for  the  filing  of  a 
statement'  of  facts,  to  order  the  filing  of 
such  statement  as  of  a  previous  date,  in  a 
case  like  this,  where  the  application  for  fur- 
ther time  was  not  considered  by  the  court 
during  tbe  time  prescribed  by  law  for  such 
filing. 

It  seems  to  be  claimed,  however,  on  the 
part  of  the  appellants,  that.  Inasmuch  as  the 
statement  of  facts  was  actually  filed  or  de- 
posited with  tbe  clerk  within  90  days  after 
tbe  entry  of  the  Judgment  appealed  from,  the 
appellants  are  entitied  to  all  the  benefits 
accruing  from  a  timely  filing  of  a  statement. 
But  we  are  unable  to  assent  to  that  proposi- 
tion. After  the  expiration  of  the  original 
30  days  provided  by  the  statute,  a  state- 
ments of  facts  can  be  filed  only  by  permis- 
sion of  the  court  and  hence  the  filing  of  the 
statement  by  the  appellants,  vrlthout'  leave 
or  order  of  the  eourt  was  not  authorized 
by  law,  and  neither  created  nor  preserved 
any  rights  in  their  favor.  Such  filing  was  a 
mere  nullity,  and  was  properly  so  considered. 
by  the  respondent  In  this  connection  It 
may  be  stated  that  It  Is  not  evm  claimed 
that  the  statement  of  facts  was  filed  oe 
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served  under  the  ordw  of  tbe  court  of  Sep- 
tember 24,  1900. 

For  tbe  foretrolBg  reaaons,  the  motion  to 
disregard  tbe  statement  of  facts  In  this  cause 
must  be  granted,  and,  as  there  Is  now  noth- 
ing before  this  court  for  determination,  the 
Judgment  must  be  affirmed;  and  It  la  so  or- 
dered. 


BROWDER  et  aL  t.  PHINNBY. 

(Supreme  Court  of  Washington.    Sept.  23, 

1902.) 

ACTIONS— FORM— DAMAOBS— EQUITABLE    RB* 
UEF— LEASE— ACKNOWLEDGMENT- 
PARTIAL   PERFORMANCE. 

1.  Where,  under  an  unaclcuowledged  lease  for 
three  years,  the  lessee  tools  possession  of  the 
premises,  and  paid  rent  for  two  montlis,  which 
was  accepted  by  the  lessor,  even  if  such  lease 
were  illegal  because  not  acknowledged,  such 
part  performance  would  render  the  lessor  lia- 
ble for  damages  for  its  violation  by  ejecting 
the  lessee. 

2.  Where  the  lessor  in  an  unacknowledged 
lease  for  three  years,  which  has  been  partially 
performed  by  tiie  lessee  taking  possession  of 
the  premises  and  paying  rent  (or  a  portion  of 
the  term,  ejects  such  tenant,  tbe  superior  conrt 
has  Jurisdiction  of  an  action  by  the  lessee  to 
recover  damages  for  the  violation  of  the  lease, 
whether  the  lease  is  valid  or  invalid,  and  the 
action  legal  or  equitable,  under  tbe  statute  pro- 
viding that  there  shall  be  in  tbe  state  but  one 
form  of  action  for  tbe  enforcement  or  protec- 
tion of  private  rights  and  the  redress  of  private 
wrongs;  and  it  is  error  to  dismiss  such  ac- 
tion for  damages  on  the  ground  that  relief 
could  only  be  granted  in  equity. 

Appeal  from  superior  court.  King  county; 
W.  R.  Bell,  Judge. 

Action  by  John  Browder  and  another  against 
Nellie  Phinney,  individually  and  as  executrix 
of  the  will  of  Guy  C.  Phinney,  deceased. 
From  a  Judgment  In  favor  of  defendant,  plain- 
tiffs appeal.    Reversed. 

S.  S.  Langland  and  W.  T.  Scott,  tor  appel- 
lants. Piles,  Donwortb  tc  Howe,  for  respond- 
ent 


DUNBAR,  3.  This  is  an  action  for  dam- 
ages for  wrongful  and  forcible  eviction  from 
leased  premises.  Plaintiffs  obtained  from  the 
defendant,  on  the  31st  day  of  August,  1899, 
a  contract  or  lease  of  two  storerooms  in  Seat- 
tle, described,  for  a  term  of  three  years,  with 
stipulated  rent,  which  contract  or  lease  was 
si^ed  by  defendant,  Nellie  Phinney,  through 
her  agent,  Daniel  Jones,  and  delivered  to 
plaintiffs.  Plaintiffs  alleged  that  they  were 
put  In  possession  of  said  premises  by  defend- 
ant on  October  1,  1899;  that  they  paid  rent 
therefor  for  the  months  of  October  and  No- 
vember of  said  year  to  said  defendant,  and 
said  rent  was  accepted  by  said  defendant;  in 
short,  that  they  were  Incommoded  during  the 
time  of  their  lease  by  the  improvements 
which  were  made  upon  the  premises  for  the 
lessor,  and  were  floaUy,  on  the  12th  day  of 
January,  1900,  forcibly  evicted  from  the  prem- 
ises by  defendant  At  the  opening  of  the 
trial,  defendant's  counsel  objected  to  tbe  In- 


trodnctlon  of  any  testimony  nnder  tbe  com- 
plaint for  the  reason  that  It  did  not  state 
facta  sufficient  to  constitute  a  cause  of  action, 
which  motion  was  denied.  At  the  cloee  of 
plaintiffs'  testimony  defendant  moved  for  a 
nonsuit  on  the  ground  that  the  instrument 
sued  on  was  invalid,  and  that  the  plaintiffs 
had  not  shown  any  facta  to  take  it  out  of  the 
statute  of  frauds,  and  for  the  further  reason 
that  authority  in  the  agent  to  execute  tbe 
lease  was  not  shown.  This  motion  was  de- 
nied by  the  court  Counsel  for  defendant  then 
moved  the  court  to  Instruct  the  Jury  to  return 
a  verdict  for  defendant  on  the  ground  that 
a  court  of  law  has  no  power  to  entertain  this 
suit  This  motion  was  granted,  and  the  case 
dismissed,  the  conrt  taking  the  view  that  the 
lease  was  invalid  in  law  because  It  was  not 
acknowledged,  and  that  the  facts  showing  part 
performance  of  the  contract  could  be  enforced 
hi  equity,  but  could  not  be  shown  In  an  ac- 
tion at  law.  We  think  the  court  erred  In  dis- 
missing tbe  action.  Whether  or  not  tbe  coa- 
tract  or  lease  was  orlghially  Illegal,  it  is  not 
necessary  for  the  purpose  of  this  discussion 
to  determine.  But  if  illegal,  a  part  perform- 
ance of  the  contract  either  by  the  plaintiffs 
taking  possession  of  the  premises  under  the 
lease  or  by  the  payment  and  acceptance  of 
rent  nnder  the  terms  of  the  lease,  would  ren- 
der the  lessor  liable  for  damages  for  its  vio- 
lation by  him;  and  the  court  In  holding  that 
part  performance  could  not  be  shown  In  an 
action  for  damages,  lost  sight  of  the  rule 
of  concurrent  Jurisdiction  with  which  courts 
are  clothed,  especially  under  the  reformed  pro- 
cedure. Our  statute  provides  that  there  shall 
be  in  this  state  but  one  form  of  action  for 
tbe  enforcement  or  protection  of  private  rights 
and  the  redress  of  private  wrongs,  which 
shall  be  called  a  "civil  action";  and  this  stat- 
ute evidently  means  something.  It  was  not 
intended  by  this  enactment  of  the  lawmaking 
power  to  leave  In  force  or  to  perpetuate  the 
old  distinctions  which  existed  at  the  common 
law  between  legal  actions  and  equitable  pro- 
cedures, so  far  as  the  manner  of  bringing  the 
actions  is  concerned.  It  was  plainly  the  In- 
tention thereby  to  abolish  such  distinctions, 
and  to  substitute  for  all  other  forms  of  com- 
plaint a  statement  of  facts;  for  it  provides 
that  the  complaint  shall  contain  a  plain  and 
concise  statement  of  facts  constituting  the 
cause  of  action,  and  this  plain  and  concise 
statement  of  facts  must  necessarily  be  the 
same  (If  It  Is  a  concise  statement  of  facts) 
whether  the  relief  or  remedy  sought  by  the 
action  be  equitable  or  legal  in  its  nature.  In 
this  case,  If  the  plaintiffs  bad  demanded  si>e- 
cific  performance,  the  statement  of  facts  on 
which  the  demand  would  have  been  based 
would  have  been  Identically  the  same  state- 
ment as  that  upon  wblch  the  demand  made 
was  based.  It  is  not  In  accordance  with  the 
spirit  of  the  Code  to  tun  a  litigant  out  of 
court,  and  subject  him  to  the  costs  and  de- 
lays of  bringing  another  action  before  the 
same   tribunal   on    the   same   pleadbiga.    If 

Digitized  by  LjOOQ  IC 


Waab.) 


BROWDEB  T.  PHINNET. 


265 


tbere  could  be  any  doubt  as  to  the  meaning 
ot  the  atatute  In  tbla  respect.  It  Is  set  at  rest 
by  the  farther  provision  that  the  defendant 
may  set  forth  by  answer  as  many  defenses 
ud  coonterclaims  as  he  has,  -whether  they  be 
such  as  have  heretofore  been  denominated  le- 
gal or  equitable,  or  both;  for  It  cannot  be 
presumed  that  the  legislature  Intended  to 
make  provision  for  the  determination  in  one 
action  of  legal  and  equitable  rights  alleged  In 
an  answer,  and  to  preclude  the  determina- 
tion in  the  same  action  of  legal  and  equitable 
r^ts  alleged  in  the  complaint  It  may  not 
bare  been  the  intention  of  the  legislature  to 
abolish  all  the  distinctions  which  have  so  long 
existed  between  legal  and  equitable  proceed- 
ings and  the  rules  governing  them.  That 
question  It  is  not  necessary  to  discuss  here. 
But  it  was  the  evident  intention  to  provide 
(or  the  trial  and  determination  of  all  rights, 
whether  denominated  legal  or  equitable,  in 
one  action,  and  to  relieve  from  the  necessity 
of  a  multiplicity  of  suits  to  determine  con- 
troversies between  litigants.  The  superior 
coort  Is  a  court  of  general  Jurisdiction.  It  has 
the  power  to  try  either  legal  or  eqnitable 
proceedings,  having  concurrent  Jurisdiction  in 
both.  It  is  not  a  law  court,  nor  an  equity 
eonrt,  nor  a  prolate  court,  but  it  is  all  the 
time  the  superior  court  of  general  Jurisdiction, 
empowered  to  try  ail  these  dIfFerently  termed 
causes  under  the  title  of  a  civil  action;  and 
when  it  has  once  acquired  Jurisdiction  of  that 
dvil  action  it  may  proceed  in  an  orderly  way 
to  determine  equitable,  legal,  or  probate  con- 
troversiea  This  view  is  well  expressed  in  the 
case  of  In  re  Murphy's  Estate  (FlUey  v.  Mur- 
phy) 70  Pac.  107,  decided  by  this  court  Sep- 
tember 16,  1902,  where  it  Is  said:  "It  is  as- 
signed as  error  that  the  court  overruled  the 
appellant's  demurrer  to  the  petition  for  cita- 
tion. This  assignment  Is  based  upon  the  the- 
ory that  the  petition  showed  upon  its  face 
that  the  title  and  right  of  possession  to  cer- 
tain property  were  involved,  and  that  the  court 
sitting  in  a  probate  proceeding  could  not  hear 
it  If  the  demurrer  bad  been  interposed  to 
the  petition  liefore  the  issuance  of  the  cita- 
tlMi,  the  question  would  then  have  been  pre- 
sented whether,  under  the  facts  stated,  relief 
by  way  of  citation  could  be  had;  but  In  any 
event  we  think  the  court  might  have  pro- 
ceeded to  settle  issues  under  the  petition  for 
trial.  In  this  state  we  have  no  probate  court, 
properly  spealtlng,  as  distinguished  from  the 
court  that  entertains  Jurisdiction  of  other  mat- 
ters. The  court  of  general  Jurisdiction  also 
beats  and  determines  probate  matters.  Mat- 
t«8  pertaining  to  probate  are  referred  to 
what  Is  called  'probate'  procedure,  as  disUn- 
snished  from  what  Is  denominated  'civil'  or 
'criminal'  procedure.  But  when  the  court  sit- 
ting In  a  probate  proceeding,  discovers  In  a 
petition  the  statement  of  facts  which  forms 
tlie  basis  of  a  controveray,  we  see  no  reason 
why  It  may  not  settle  the  Issues  thereunder 
when  an  appearance  has  been  made  thereto, 
and  thm  proceed  to  try  it  in  a  proper  man- 


ner, as  any  other  civil  cause.  The  court  may 
require  the  proceeding  to  Xm  separately  Aock- 
eted,  if,  when  the  issues  are  formed,  it  ap- 
pears to  be  such  as  should  be  thus  docketed. 
Whether  a  citation  should  have  Issued  on  the 
strength  of  this  petition  or  not  it  is  neverthe- 
less true  that  appellant  responded  to  the  cita- 
tion, and  appeared  generally  by  demurrer  to 
the  petition,  and  asked  its  dismissal  simply 
on  the  ground  that  the  court  could  not  hear 
it  as  a  probate  proceeding.  We  think  It  was 
not  necessary  to  sustain  the  demurrer  and 
dismiss  the  proceeding  on  that  ground.  But 
under  our  liberal  practice  as  to  the  form  of 
actions  the  petition  could  be  treated  as  in 
the  nature  of  a  complaint  The  Issues  could 
be  framed  thereunder,  and  the  cause  tried 
without  requbrhig  another  statement  of  the 
same  facts  tmder  some  other  form  or  name. 
If  It  developed  that  it  was  not  properly  a  pro- 
bate proceeding,  it  would  not  be  treated  as 
such.  We  think  the  court  did  not  err  in  over- 
ruling the  demurrer  and  In  refusing  to  dis- 
miss the  petition."  The  same  reasoning  ap- 
plies here.  When  the  court,  which  has  Ju- 
risdiction over  both  equitable  and  law  pro- 
ceedings, discovered  in  the  complaint  the  state- 
ment of  facts  which  formed  the  basis  of  the 
controversy  between  the  litigants,  he  should 
have  proceeded  to  settle  the  Issues,  and  not 
have  dismissed  the  plaintlfTs  out  of  court  and 
Imposed  upon  them  the  delays,  costs,  and  an- 
noyance of  bringing  another  snit  which  would 
necessarily  have  been  based  upon  the  same 
statement  of  facts;  for  at  all  times,  if  the 
plaintlfTs  had  a  cause  of  action  at  all.  It  was 
based  upon  the  contract  or  lease,  coupled  with 
the  part  performance  alleged. 

The  principle  evidently  sought  by  the  legis- 
lature to  be  ingrafted  upon  our  procedure  is 
intelligently  stated  by  Mr.  Pomeroy  In  his 
work  on  Equity  Jurisprudence  (2d  Ed.)  S  183, 
where  it  is  said:  "The  fundamental  principle 
of  this  reformed  system  is  that  all  distinc- 
tions between  legal  and  eqnitable  actions  are 
abolished.  The  one  'civil  action'  is  the  single 
Judicial  means  of  enforcing  all  rights  in  a 
court  clothed  with  both  Jurisdictions  of  law 
and  of  equity  in  combination,  and  In  this  civil 
action  legal  and  equitable  primary  rights, 
causes  of  action,  and  defenses  may  be  united, 
and  legal  and  equitable  remedies  may  be  ob- 
tained. In  applying  this  principle,  the  follow- 
ing results  have  been  well  established:  When- 
ever a  plaintiff  is  clothed  with  primary  rights, 
both  legal  and  equitable,  growing  out  of  the 
same  transaction  or  condition  of  facts  which 
thus  constituted  a  cause  of  action,  and  Is  en- 
titled thereon  to  an  equitable  remedy,  and 
also  to  a  further  legal  remedy  based  upon  the 
supposition  that  the  equitable  relief  Is  granted, 
and  be  sets  forth  all  these  facts  In  bis  peti- 
tion, and  demands  a  Judgment  awarding  both 
species  of  relief,  the  action  will  be  sustained. 
The  court  will,  in  Its  Judgment  formally  grant 
both  the  equitable  and  the  legal  relief."  And 
again.  In  section  87:  "Wherever  the  reformed 
procedure  has  been  administered  according  to 
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its  plain  intent,  the  necessity  of  this  double 
Judicial  proceeding  has  been  obviated.  In- 
deed, If  the  true  spirit  of  the  new  procedure 
is  accepted  bj  the  courts,  such  a  separation 
of  equitable  and  legal  rights  and  remedies 
and  their  prosecution  in  distinct  actions  will 
not,  perhaps,  be  allowed.  The  plaintiff  brings 
one  cItU  action,  in  which  he  alleges  all  the 
facts  showing  himself  entitled  to  both  the 
equitable  and  the  legal  reliefs  needed  to  com- 
plete his  legal  right,  and  asks  and  obtains  a 
double  Judgment,  granting,  first,  the  proper 
equitable  remedy,  and,  secondly,  the  legal  rem- 
edy, by  which  his  Juridical  position  with  re- 
spect to  the  subject-matter  Is  finally  perfect- 
ed." There  was  sufilclent  testimony  in  the 
case  for  the  consideration  of  the  court  or  Jury 
on  the  question  of  agency  and  of  part  per- 
formance. We  do  not,  however,  agree  with 
the  contention  of  the  appellants  that  they  are 
entitled  to  Judgment  because  the  sufficiency  of 
the  evidence  was  challenged  by  the  respond- 
ent. Nor  do  we  thlnlc  this  court  has  ever  held 
such  a  doctrine.  It  has  been  the  universal  prac- 
tice, which,  so  far  as  we  know,  has  gone  un- 
challenged, that,  where  a  motion  of  this  kind 
has  l)een  overruled,  the  defendant  either  stood 
upon  the  motion  or  proceeded  with  the  Intro- 
duction of  his  testimony. 

The  Judgment  will  be  reversed,  with  instruc- 
tions to  the  lower  court  to  try  the  cause  and 
determine  the  issues. 

RBAVIS,  O.  J.,  and  ANDERS,  MOUNT, 
PULLERTON.  HADLEY,  and  WHITE,  JJ., 
concur.    ' 


STERRBTT  t.   NORTHPORT  MINING   ft 
SMELTINO    CO. 

(Supreme  Court  of  Washington.    Oct  2,  1902.) 

TRIAL  —  KXCBPTIONS  — PLEADING— VARIANCK 
— EVIDBNCE  —  MINING— SMELTER— POISON- 
OUS FUMES  —  DESTRUC3TI0N  OF  CROPS — 
UMITATI0N8— CONTINUING    NUISANCE. 

1.  Under  a  statute  providing  that  exceptions 
to  a  charge  may  be  taken  by  a  party  stating 
to  the  court  after  the  Jury  has  retired,  and,  if 

Eracticable,  before  verdict  is  returned,  that 
e  excepts  to  the  same,  specifying  the  parts 
excepted,  exceptions  to  a  charge  first  taken 
by  filing  them  three  days  after  the  verdict  was 
returned  cannot  be  considered  on  appeal. 

2.  Under  Ballinger's  Ann.  Codes  &  St  ( 
4940,  providing  that  no  variance  between  the 
alle^tion  in  a  pleading  and  the  proof  shall 
be  deemed  material  unless  it  sliall  have  actually 
misled  the  adverse  party  to  his  prejudice,  plain- 
tiff, having  alleged  the  total  destruction  of  his 
orchard  and  crops  by  the  poisonous  fumes  from 
defendant's  smelter,  may  recover  for  a  partial 
destruction   thereof. 

3.  Evidence  in  an  action  to  recover  for  the 
destruction  of  an  orchard  and  other  crops  by 
destructive  fumes  discharged  from  a  smelter 
examined,  and  held  to  warrant  denying  a  motion 
for  nonsuit. 

4.  A  smelter  was  lawfally  erected  and  in 
operation  witliin  a  mile  of  plaintiff's  orchard 
and  farm  in  1808,  and  operated  in  the  nsual 
manner.    The  fumes  were  necessarily  poisonous, 

H  4.  See  Limitation  of  Actions,  vol.  83,  Cent  Dig. 
IS03. 


and  destructive  to  Tegetation,  and  there  la  no 
known  method  of  preventing  such  effect  Dur- 
ing the  summer  of  1899  plaintiff's  orchard  and 
crops  were  first  injured  by  such  fumes,  and  in 
1000  were  practically  destroyed  thereby.  By 
Ballinger's  Ann.  Codes  &  St.  S  4805,  an  action 
to  recover  for  such  damage  must  be  brought 
within  two  years  after  the  cause  of  action  ac- 
crues. Action  was  commenced  in  February, 
1901.  Held,  that  the  cause  of  action  did  not 
accrue  until  damage  actually  occurred,  and  the 
action  was  not  barred. 

5.  Wliere  plaintiff's  orchard  and  crops  are 
injured  during  successive  years  by  the  poisonons 
fumes  from  a  smelter,  he  may  recover  for  dam- 
ages accruing  within  two  years  of  the  time 
the  action  is  brought,  on  the  ground  of  a  con- 
tinuing   nuisance. 

Appeal  from  superior  court,  Spokane  coun- 
ty;   Frank  H.  Rudkln,  Judge. 

Action  by  Henry  W.  Sterrett  against  the 
Northpurt  Mining  &  Smelting  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Heyburn  &  Heyburn,  for  appellant  Rob- 
ertson, Miller  &  Rosenhaupt  for  respondent 

WHITE,  J.  This  Is  an  action  brought  to 
recover  from  the  appellant  damages  in  the 
sum  of  $30,000  for  the  total  destruction  of 
the  respondent's  property.  Omitting  for- 
mal allegations  and  the  allegations  as  to 
the  title  of  respondent  to  certain  lands, 
which  were  admitted  upon  the  trial,  the 
complaint  is  as  follows:  "That  said  land  so 
described  was  near  the  towns  of  Rossland 
and  Northport,  where  agricultural  and  or- 
chard land  Is  scarce,  and  the  same  was  es- 
pecially adapted  for  the  growing  of  fruit 
trees  and  the  raising  of  fruit  thereon,  in- 
cluding berries  and  vegetables,  for  all  of 
which  products  there  was  at  all  times  here- 
in mentioned,  and  will  continue  to  be.  a 
ready  market  at  high  prices:  and  was  also 
a  good  location  and  well  adapted  for  a 
dairy  farm,  poultry,  and  live  stock.  That 
this  plaintiff  cleared  a  large  tract  of  land, 
more  than  ten  acres  in  extent,  and  prior 
to  the  1st  day  of  January,  1898,  had  planted 
a  large  number  of  fruit  trees,  and  the  said 
trees  on  or  about  the  Ist  day  of  January,  A. 
D.  1809,  were  of  the  average  age  of  five 
years,  healthy  and  promising;  and  this  plain- 
tiff on  the  said  last-mentioned  date  had  also 
cleared  more  than  three  acres  of  land,  and 
bad  the  same  planted  in  strawberries,  which 
said  berry  beds  were  then  and  had  thereto- 
fore been  prolific  in  the  production  of  straw- 
berries; and  on  said  date  this  plaintiff  bad 
upon  said  land  1,400  fruit  trees,  900  of  which 
were  apple  trees,  besides  cherry  trees,  plum 
trees,  pear  trees,  prune  trees,  and  peach 
trees,  which  composed  the  remainder  of 
said  orchard;  and  there  was  of  said  land 
then  and  there  adapted  for  orchard  and 
fruit  purposes  more  than  fifty  acres,  which 
said  land  was  of  great  and  Increasing  value: 
and  said  entire  land  of  this  plaintiff  was 
covered  with  growing  timber  suitable  for 
mining,  building,  and  other  punwses,  of  the 

value  of  two  thousand  doling  ^a^i^itore,  so 
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standing  upon  said  described  property.  That 
the  said  defendant  corporation  at  all  the 
times  herein  mentioned  was  engaged  and  is 
now  engaging  in  conducting  a  smelter  in  the 
northern  part  at  said  city  of  Northport.  and 
about  one  mile  from  the  abore-described 
land,  the  property  of  plaintiff,  at  which 
smelter  the  defendant  smelts  the  ores  of  the 
Le  Roi  mine,  situated  at  the  city  of  Ross- 
land.  British  Colmnbla,  together  with  other 
ores,  and  that  all  of  the  ores  so  smelted  are 
composed  of  gold  and  silver  combined  with 
pyrites  of  iron  and  copper,  all  of  said  ores 
being  known  as  base  ores,  and  containing 
large  quantities  of  arsenic  and  sulphur,  and 
when  smelted  or  roasted  said  ores,  by  rea- 
son of  said  sulphur  and  other  substances 
therein  contained,  to  this  plaintiff  unknown, 
give  forth  sulphurous  and  other  noxious 
fumes  deleterious  to  vegetable  life,  and  un- 
pleasant and  deleterious  to  man  and  cattle; 
and  the  same  In  the  vicinity  of  said  smelter, 
and  more  especially  upon  the  land  and  home 
of  this  plaintiff,  was,  and  now  is,  a  nuisance. 
That  within  the  last  two  years  the  said  de- 
fendant smelting  company  has  caused  to  be 
piled  at  and  alongside  of  said  smelter  and 
upon  piles  of  faggots  and  wood  large  quanti- 
ties of  raw  ore  from  said  mine,  which,  when 
80  piled  upon  said  faggots  and  trood,  the  said 
defendant  company  has  fired  said  wood  there- 
under, and  that  said  wood  ignites  the  sulphur 
in  said  base  ores,  and  so  the  said  piles  con- 
tinue to  bum  until  most  of  the  sulphur  is 
consumed  out  of  the  said  ores;  and  that  the 
said  defendant  has  during  said  years  1889 
and  1900  caused  to  be  roasted  in  said  piles, 
known  and  called  generally  In  mining  'stink 
piles,'  large  quantities  of  ore,  to  wit,  about 
one  million  tons;  and  the  said  sulphur  fumes 
and  smoke,  without  in  any  way  behig  con- 
fined or  controlled,  at  all  the  times  herein  men- 
tioned have  been  and  are  permitted  by  the 
■aid  defendant  to  hover  In  the  air  at  and 
near  said  smelter,  and  more  particularly  over 
and  above  the  lands  of  this  plaintiff,  and  to 
fall  and  be  precipitated  upon  the  lands,  plants, 
and  trees  heretofore  described,  the  property 
of  the  plaintiff;  and  by  reason  of  the  said 
fames  so  released  by  the  said  defendant  In 
the  process  of  smelting  its  ores  all  the  vitality 
In  the  son  and  land  of  plaintiff  has  been 
destroyed,  all  of  the  fruit  trees  above  named, 
mentioned,  and  described  have  been  killed, 
and  rendered  unproductive  of  fmlt;  all  of  the 
growing  timber  upon  said  land  has  been  de- 
stroyed, and  the  value  of  the  said  property 
as  a  home  for  the  plaintiff  has  been  destroyed; 
and  neither  plaintiff  nor  cattle  can  secure 
any  substance  out  of  the  said  land,  the  same 
being  by  the  defendant  entirely  and  totally 
destroyed,  and  rendered  useless  and  of  no 
value  for  bearing  fruit,  orchard,  vegetable,  or 
any  other  purpose  for  which  the  said  land 
was  specially  adapted;  and  so  the  entire  value 
of  the  said  land  has  been  totally  destroyed 
by  the  defendant  company,  to  the  great  dam- 
age of  this  plaintiff.    That  the  value  of  said 


orchard  at  the  time  the  same  was  so  de- 
stroyed by  this  defendant  was  of  the  rea- 
sonable value  of  fifteen  thousand  dollars  ($15,- 
000),  and  the  remaining  imrt  of  said  farm, 
Including  said  growing  timber,  berry  bushes, 
etc,  was  of  the  reasonable  value  of  fifteen 
thousand  dollars  ($15,000).  That  the  entire 
value  of  said  farm  for  any  and  all  purposes 
has  been  destroyed  by  the  said  defendant,  so 
that  the  same  is  now  totally  worthless,  and 
of  no  value  whatever.  That  the  said  fumes 
have  so  precipitated  themselves  over  and  upon 
this  land  as  to  permanently  destroy  the  same 
for  the  purposes  for  which  it  was  used  by 
this  plaintiff,  and  for  any  and  all  other  pur- 
poses whatsoever,  to  the  damage  of  this  plahi- 
tiff  in  the  sum  of  thbty  thousand  dollars." 
The  appellant,  for  answer,  alleged  that  the 
action  was  barred,  because  not  commenced 
wlthtai  two  years  after  the  cause  of  action  ac- 
crued. Section  480S,  Balllnger's  Ann.  Codes 
&  St  The  appellant  further  alleged  that  It 
had  been  engaged  continuously  In  milling  and 
roasting  ores  at  its  smelter  since  the  22d  day 
of  July,  1808.  The  other  allegations  of  the 
complaint,  as  to  the  adaptability  of  the  land 
for  the  purposes  alleged,  the  clearing  of  the 
land,  the  fruit  trees,  etc.,  on  the  land,  the 
smelting  of  ores  being  a  nuisance,  and  the 
damages  averred,  were  denied.  The  Jury,  by 
Its  verdict,  assessed  the  damages  of  respond- 
ent at  $5,000,  and  on  this  verdict  Judgment 
was  entered. 

The  complaint  in  this  action  was  filed  on 
February  19.  1901.  The  trial  of  the  cause 
was  commenced  on  the  12th  day  of  June,  1901. 
and  the  verdict  of  the  Jury,  as  disclosed  in 
the  record,  was  returned  on  the  14th  of  June, 
1901.  On  the  17th  day  of  June,  1901,  cer- 
tain exceptions  to  the  instructions  given  and 
refused  by  the  court  were  filed  by  the  ap- 
pellant No  other  exceptions  to  the  instruc- 
tions given  or  refused,  save  as  stated,  were 
taken.  The  respondent  claims  that  no  excep- 
tions were  taken  to  the  Instructions  given  or 
refused  in  the  manner  provided  by  law,  and 
that  this  court  cannot  now  consider  such  ex- 
ceptions. We  agree  with  the  contention  of 
the  respondent  In  this  respect.  This  matter 
has  been  recently  passed  upon  by  us.  State 
V.  Vance  (decided  Aug.  26,  1902)  70  Pac.  S4. 
We  there  announce  the  reasons  for  adhering 
to  this  rule.  We  shall  not  therefore,  consider 
the  errors  assigned  relative  to  the  giving  and 
refusing  to  give  certain  Instructions. 

The  appellant,  at  the  close  of  the  respond- 
ent's testimony,  moved  the  court  to  dismiss 
the  action  because  not  commenced  within  the 
time  allowed  by  statute,  and,  on  the  refusal 
of  the  court  to  grant  said  motion,  duly  ex- 
cepted. The  appellant  then  moved  the  court 
for  a  nonsuit  for  the  reascm  that  the  appel- 
lant had  failed  to  prove  the  allegations  of  the 
complaint  This  motion  was  denied,  and  the 
appellant  duly  excepted.  Under  these  excep- 
tions two  propositions  are  advanced  and  dis- 
cussed by  the  appellant:  (1)  That  the  two- 
year  statute  of  limitations  bad  run  when  this 
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action  was  commenced;  <2)  that  the  proof  of 
damages  was  In  less  amount  tban  tbat  plead- 
ed In  tbe  complaint;  tliat  the  action  -was  for 
the  fnll  value  of  the  property;  that  the  proof 
failed  as  to  the  total  destruction  of  the  prop- 
erty, and,  under  the  allegations  of  tbe  com- 
plaint, tbe  respondent  could  not  recover  for 
partial  destruction,  and  that  any  proof  aa  to 
injury  which  did  not  result  in  total  destruc- 
tion should  not  have  gone  to  the  Jury.  The 
Code  provides:  "No  variance  between  the  al- 
legation in  a  pleading  and  the  proof  shall  be 
deemed  material,  unless  it  shall  have  actually 
misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the 
merits.  Whenever  it  shall  be  alleged  that  a 
party  has  been  so  misled,  that  fact  shall  be 
proved  to  the  satisfaction  of  the  court,  and  in 
what  respect  he  has  been  misled,  and  there- 
upon the  court  may  order  the  pleading  to  be 
amended  upon  such  terms  as  shall  be  Just." 
Balllnger's  Ann.  Codes  &  St  I  4949.  The  ai>- 
pellant  did  not  claim  at  the  trial,  and  does 
not  now  claim,  that  it  has  been  misled  by 
the  allegations  of  ibe  complaint  It  is  axi- 
omatic that  the  whole  is  greater  than  the 
parts;  the  whole  includes  the  parts;  and,  un- 
der the  allegation  of  total  destruction.  In  view 
of  section  4949,  supra,  a  partial  destruction 
might  be  shown.  The  respondent's  farm  was 
less  than  a  mile  In  a  direct  line  from  the 
appellant's  smelter.  In  the  early  spring  of 
1899  there  were  on  the  farm  1,344  fruit  trees, 
consisting  of  apple,  pear,  prune,  peach,  plum, 
and  apricot  trees;  the  apple  trees,  933  in 
number,  being  from  three  to  four  years  old. 
This  orchard  occupied  about  14  acres,  thor- 
oughly cleared.  From  this  orchard  a  ditch 
for  Irrigation  purposes  extended  to  Deep 
creek,  about  a  mile,  with  an  ample  flow  of 
water.  This  ditch  cost  In  the  neighborhood 
of  $1,600.  The  trees  were  making  a  thrifty 
growth  In  the  fall  of  189S.  In  the  spring  of 
1000,  when  the  tr^es  were  In  bloom,  after  the 
fumes  from  tbe  smelter  hung  for  several  hours 
In  the  atmosphere,  the  blooms  seemed  to  be 
blighted,  and  nothing  in  the  way  of  fruit 
formed.  Some  elTect  from  the  fumes  on  the 
leaves  of  the  trees  could  also  be  seen.  They 
had  a  brown,  cooked  appearance.  The  al- 
falfa had  a  bleached  appearance.  Some  such 
effect  was  observed  in  1899,  but  not  so  much. 
The  worst  damage  seems  to  have  been  done 
in  1900.  Ko  fruit  was  gathered  from  the 
orchard  In  1000.  The  berry  crop  was  also 
greatly  damaged  In  tbat  year.  Where  there 
should  have  been  500  crates,  there  were  only 
120  crates.  Berries  were  worth  from  $3.60  to 
$1.20  per  crate.  There  was  evidence  tending 
to  show  that  the  orchard,  small  fruit  herbage, 
and  forest  trees  were  destroyed  or  injured 
by  the  fumes  from  the  ore  plies  and  smelter, 
and  that  this  destruction  was  general  In  1900. 
The  testimony  showed  that  the  fruit  trees  In 
the  orchard  were  worth  $5  per  tree  before 
they  were  destroyed;  that  the  orchard,  before 
Its  destruction,  would  pay  Interest  on  an  in- 
vestment of  $1,000  per  acre;    tbat  the  tract 


of  land  mentioned  In  llie  complaint  consisted 
of  160  acres,  and  tbat  there  were  forest  trees 
on  the  land  outside  of  the  orchard,  and  they 
were  affected  and  Injured  by  the  fumes.  The 
fumes  also  affected  vegetation  such  as  alfalfa 
and  grass.  The  respondent  testified  that  in 
his  Judgment  the  property  was  totally  de- 
stroyed. He  further  testified.  In  effect  that 
he  did  not  become  convinced  In  bis  mind  that 
the  fumes  destroyed  the  crops  and  trees,  etc., 
and  ruined  the  place,  until  In  July  or  August 
1899.  There  was  some  testimony  as  to  the 
value  of  the  forest  trees  that  were  injured. 
There  was  testimony  that  the  appellant  com- 
menced roasting  ores  and  sending  forth  tbe 
destructive,  fumes  in  the  spring  of  1808.  There 
was  testimony  by  witnesses  other  than  tbe 
respondent  as  to  tbe  damages,  the  amount 
thereof,  and  that  the  material  damage  became 
noticeable  In  the  fall  of  1809.  There  was  evi- 
dence to  go  to  the  Jury  of  at  least  the  partial 
destruction  of  the  fruit  trees,  berries,  and  for- 
est trees  and  vegetation  in  1899  and  1900.  and 
that  It  was  in  those  years  the  damage  became 
appreciable.  Estimates  of  this  damage  were 
also  testified  to.  The  following  is  part  of  the 
examination  of  a  witness  for  tbe  respondent 
who  testified  as  an  expert:  "Q.  Suppose,  for 
Instance,  on  a  cloudy  day,  there  should  be  a 
cloud  Immediately  above  the  smelter,  what 
would  occur.  If  anything,  when  the  smoke 
approached  that  cloud?  A.  The  smoke  would 
be  observed  to  a  large  extent  about  the  dood. 
Q.  And  If  rain  fell  from  that  cloud  in  the 
vicinity,  what  effect.  If  any,  would  that  rain 
have  upon  the  vegetation?  A.  It  would  have 
a  blighting  effect  and  wilt  the  leaves,— bum 
the  leaves.  Q.  Do  you  know  of  any  Instance 
in  any  standard  authority  with  reference  to 
how  quickly  such  blight  would  occur?  A. 
Yes,  sir.  Q.  State  to  the  Jury.  A.  Peters 
gives  an  instance  where  a  cloud  absorbed  the 
smoke  from  a  number  of  roast  heaps,  and  the 
rain  falling  from  this  cloud  eight  miles  dis- 
tant from  the  roast  heaps  withered  a  com 
field  in  less  than  an  hour  and  a  half,— com- 
pletely destroyed  a  young,  growing  com  flehL 
*  •  •  Q.  Now,  Mr.  Snj'der,  suppose  that 
a  smelter  that  releases  in  the  atmosphere  ap- 
proximately seventy  tons  of  sulphur  per  day 
[there  was  evidence  showing  that  tbat  was 
the  amount  released  by  this  smelter  when  in 
operation]  in  the  form  of  sulphurous  add  is 
in  constant  operation  for  two  years  or  more; 
that  an  orchard  about  one  mile  from  tbe 
smelter,  and  in  tbe  direction  of  the  prevailing 
winds,  is  scorched  in  the  spring,  so  tbat  the 
blooms  drop  from  the  trees,  and  thereafter 
the  leaves  are  scorched  so  that  they  drop  off, 
and  new  grrowth  occurs,  and  there  is  no  fmit 
grown  in  the  orchard;  that  it  Is  well  irrigated 
and  well  cultivated  the  second  year,  and  in 
the  springtime  the  same  effects  are  visible, 
only  more  so;  the  leaves  are  scorched  in  tbe 
entire  orchard  so  that  they  are  browned,  and 
the  orchard  looks  like  it  is  dead,  and  it  pro- 
duces no  fruit  that  year;  and  the  smelter  is 
continued   in   operation,— «tate^1^,t^^  Jury 
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what  yon  would  say  would  be  the  cause  of 
that  elTect  on  that  orchard,  being  only  one 
smelter  In  the  neighborhood."  This  question 
was  objected  to,  and  the  court  ruled  that  the 
witness  conld  answer  whether  or  not  the 
fames  from  the  smelter  would  produce  these 
results.  The  witness  answered,  "Yes,  sir; 
they  would  produce  those  results."  The  qiie». 
tloD  was  then  asked  the  witness:  "What 
wonld  be  the  effect  If  that  amount  of  snlphnr 
were  released  In  the  atmosphere  for  more 
than  two  years  immediately  prior,  say,  to  this 
suit,  upon  the  health  of  this  orchard?"  The 
witness  answered:  "Ton  might  say  It  would 
destroy  the  health  of  the  orchard.  While  it 
might  come  In  leaf  again,  the  leaves  would 
be  destroyed  before  long  by  the  fumes,— from 
the  eCTect  of  the  fumes.  Question.  Would 
such  trees  recover  or  not?  Answer.  If  the 
cause  was  kept  up,  they  would  eventually 
dif."  There  was  testimony  tending  to  prove 
all  the  facts  suggested  In  the  hypothetical 
question  referred  to  as  being  existing  facts. 
We  do  not  think,  thwefore,  that  the  court 
ored  in  denying  the  motion  for  a  nonsuit 

It  is  claimed  by  the  appellant  that  it  erect- 
ed its  plant  and  operated  It  by  authority  of 
law.  There  Is  no  allegation  in  the  complaint 
that  the  fumes  escaped  through  careless 
management,  or  by  reason  of  negligent  con- 
struction. The  results  are  necessary  results 
arising  from  the  character  of  the  ore  smelt- 
ed and  the  manner  of  operating  the  smelter. 
The  smelter  is  not  operated  in  any'  manner 
different  from  that  In  which  smelters  are 
usually  operated.  The  business  carried  on 
is  a  lawful  business.  The  fumes  are  pois- 
onous and  destructive.  No  way  to  overcome 
the  difficulties  has  ever  been  found.  It  was, 
therefore,  a  foregone  conclusion,  when  the 
smelter  was  erected  and  began  operations, 
that  the  vegetation  that  happened  to  grow 
where  the  fumes  and  smoke  should  be  pre- 
cipitated wonld  be  subject  to  death.  The 
smelter  was  erected  before,  and  began  Its 
operations  on,  July  22,  1898.  From  these 
premises  the  appellant  contends  that  the 
cause  of  action  accrued  July  22,  1898,  and, 
as  the  complaint  was  not  filed  until  Febru- 
ary 19,  1901,  the  two-year  statute  bad  then 
run.  It  Is  elementary  that  the  statute  of 
limitations  begins  to  run  against  a  cause 
of  action  from  the  time  it  accrues  and  be- 
comes due  and  payable;  or,  as  otherwise 
expressed,  the  cause  of  action  or  suit  arises, 
according  to  the  universal  rule  In  courts  of 
both  law  and  equity,  when  and  as  soon  as 
the  party  has  a  right  to  apply  to  the  proper 
tribunal  for  relief.  Ganser  v.  Ganser  (Minn.) 
86  N.  W.  18,  85  Am.  St  Rep.  461.  The  ap- 
pellant cites  us  to  the  case  of  Rowlstone  v. 
Railroad  Ck>.  (Ky.)  54  S.  W.  2.  In  that  case 
the  petition  stated  that  the  company  did, 
without  right,  occupy  Washington  street,  in 
the  city  of  C!ovIngton.  The  answer  contro- 
verted this  statement,  alleging  that  It  occupied 
Washington  street  by  right  and  by  authority 
of  law.    There  is  no  allegation  that  the  noises. 


Jars,  steam,  smoke,  cinders,  blowing  of 
whistles,  and  gases  were  unnecessary  or 
unusual  In  the  careful  and  prudent  opera- 
tion of  the  trains  over  the  tracks  on  Wash- 
ington street.  The  court  of  appeals  of  Ken- 
tucky says:  "We  are  of  opinion,  from  the 
proof  In  the  bill  of  exceptions,  that  appel- 
lees proved  an  undoubted  right  to  use  Wash- 
ington street  for  railroad  tracks,  and  to  op- 
erate their  trains  thereon,  and  also  proved 
that  such  use  had  been  for  more  than  five 
years  before  the  institution  of  this  action. 
If,  therefore,  the  action  be  for  such  damage 
as  will  necessarily  result  from  the  prudent 
operation 'of  the  road  (that  is,  from  noises, 
smoke,  cinders,  and  such  like  Incidents  of 
the  necessary  and  prudent  and  careful  op- 
eration of  the  trains),  the  cause  of  action 
is  barred  by  the  statutory  limitation  of  five 
years  pleaded  and  proven."  Railroad  Co.  v. 
Orr  (Ky.)  15  S.  W.  8;  Stlckley  v.  Railway 
Co.  (Ky.)  20  8.  W.  261;  Onions  v.  Railway 
Co.  (Ky.)  63  S.  W.  8.  Quoting  further  from 
said  decision,  the  court  says:  "We  are  of 
the  opinion  that  the  rule  announced  In  the 
Orr  Case  is  the  law.  That  rule,  as  we  un- 
derstand It,  Is:  The  statute  of  five  years' 
limitation  will  bar  any  claim  for  damages 
resulting  from  the  necessary  and  prudent 
operation  of  a  railroad,  along  or  over  a 
street  But  for  any  damage  In  operating 
the  trains  that  by  proper  precaution  could 
be  prevented  the  company  would  be  liable, 
and  for  this  damage  a  cause  of  action  does 
not  accrue  until  the  wrong  Is  done,  and 
limitation  runs  only  from  that  time.  *  •  • 
If  the  action  had  been  for  negligent  or  im- 
proper use  of  appellees'  cars  and  trains  on 
Washington  street  an  entirely  different  case 
would  be  presented.  *  •  *  It  is  for  the 
use  of  Washington  street  without  right  or 
authority,— wrongful  use;  a  trespass  on  the 
street— and  consequent  injury  to  appellant. 
To  constitute  an  action  for  negligence  or  Im- 
proper use,  there  must  have  been  an  aver- 
ment In  the  petition  that  these  noises.  Jars, 
smoke,  cinders,  etc.,  complained  of,  were 
unusual  and  unnecessary  In  the  careful  and 
prudent  operation  of  the  road,  or  that  by 
prudent  operation  of  the  road  such  might 
have  been  prevented.  There  appears  no 
such  allegatton."  In  Railroad  <3o.  v.  Orr, 
supra,  the  court  says:  "A  railroad  must  be 
regarded  as  a  permanent  structiu'e,  and, 
when  its  construction  In  the  streets  of  a 
town  or  city  is  authorized  by  legislative  and 
municipal  authority.  It  cannot  be  said  to 
be  a  nuisance,  when  operated  In  a  careful 
and  proper  manner.  All  damages  that 
would  naturally  result  from  the  operation 
of  the  road  can  be  ascertained  and  deter- 
mined when  the  road  Is  being  constructed, 
or,  rather,  when  It  is  operated,  so  as  to 
show  the  damages  that  will  necessarily  re- 
sult from  its  prudent  management  •  •  • 
They  all  may  be  recovered  In  a  single  ac- 
tion, and  therefore  the  statute  of  limita- 
tions begins  to  run  from  the. 
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tlon  could  have  been  first  Instituted.  *  *  * 
In  ordinary  actions  for  trespass  to  real 
estate  tlie  recovery  is  for  the  injury  ac- 
cruing up  to  the  Inception  of  the  action: 
but,  where  a  railway  is  constructed  In  a 
street,  the  Injury,  if  any,  to  the  adjacent 
property,  is  permanent  in  its  character,  and 
continuing  as  long  as  the  road  is  operated, 
and  the  cause  of  action  for  the  damages 
resulting  from  Its  prudent  operation  arises 
as  soon  as  the  cars  begin  to  run,  and  in 
the  estimate  is  included  the  future  opera- 
tion of  the  road;  for,  if  otherwise,  there 
would  be  a  cause  of  action  for  every  time 
the  cars  passed  the  dwelling  of  tlife  owner." 
In  the  case  of  Parlcer  v.  City  of  Atchison 
(Kan.  Sup.)  48  Pac.  631,  the  court  says: 
"Power  Is  also  given  to  the  city  to  alter 
and  change  the  channel  of  streams  and 
water  courses.  Oen.  St.  1889,  par.  555.  In 
doing  so,  however,  reasonable  care  should 
be  exercised  to  avoid  unnecessary  Injury  to 
private  property.  It  appears,  therefore,  that 
the  Improvement  was  authorized,  and  can- 
not be  said  to  be  illegal.  The  fact  that 
there  is  statutory  authority  for  the  same 
does  not  exempt  the  city  from  liability  for 
injury  to  private  property.  In  malting  the 
improvements,  it  Is  not  required  to  provide 
for  extraordinary  floods  and  storms,  but 
must  exercise  reasonable  care  to  guard 
against  such  conditions  as  are  ordinarily  in- 
cident to  the  creek.  It  would  seem  from 
the  testimony  that  the  mere  improvement 
of  the  alley  could  not  have  operated  as  a 
very  serious  Injury  to  the  property  of  the 
plaintiffs  tn  error;  but,  assuming  that  it 
was  Injured  to  some  extent,  they  were 
too  late  In  claiming  a  recovery.  As  the 
improvement  Is  permanent  In  Its  character, 
but  one  action  could  be  maintained.  In  which 
all  damages,  present  or  prospective,  would 
be  recoverable.  The  action  accrued  in 
1884,  when  the  structure  was  completed, 
and  under  the  third  subdivision  of  section 
18  of  the  Civil  Code  it  was  barred  at  the 
end  of  two  years."  The  appellant  contends 
that  the  principle  announced  in  these  de- 
cisions Is  applicable  in  the  case  at  bar.  We 
think  not  From  the  very  moment  the  cars 
began  to  be  operated  the  damage  existed 
and  was  apparent,  and  the  present  and 
prospective  amount  thereof  could  be  as- 
certained by  proper  proof.  In  announcing 
the  mie  as  laid  down  hi  the  Orr  Case, 
the  Kentucky  court  of  appeals  said,  "A 
cause  of  action  does  not  accrue  until  the 
wrong  is  done."  Supposing,  In  the  case 
under  consideration,  the  wind  had  not  car- 
ried the  fumes  over  the  respondent's  land 
until  six  months  after  the  smelter  commenc- 
ed operations,  could  it  be  said  that  there 
was  any  wrong  done  to  the  respondent 
during  the  six  months?  The  evidence  tends 
to  show  that  the  damage  actually  done  was 
not  apparent  or  material  until  in  the  month 
of  July  or  August,  1899.  Not  nntU  that  time 
was  the  wrong  done  to  the  respondent  for 


which  a  right  of  action  for  damages  ac- 
crued. An  action  to  recover  damages  for 
an  Injury  cannot  be  sustained  until  the 
Injury  actually  occurs,  although  it  may  be 
apparent  that  Injury  will  inevitably  result 
A  cause  of  action  to  prevent  the  injury  bjr 
Injunctive  relief  might  exist  but  a  cause  of 
action  to  recover  damages  commences  to  run 
from  the  time  the  damages  occur  by  the 
injury  or  destruction  of  pre^erty  claimed 
to  have  been  damaged.  It  is  lawful  to  op- 
erate a  smelter.  No  one  has  a  right,  bow- 
ever,  to  pursue  a  lawful  business.  If  there- 
by he  Injures  his  neighbor,  without  com- 
pensating such  for  the  damages  actually 
sustained.  This  action  may  be  sustained  al- 
so on  the  grounds  of  a  continuing  nuisance. 
Doran  v.  City  of  Seattle,  24  Wash.  182.  64 
Pac.  230.  64  L.  R.  A.  632,  85  Am.  St  Rep. 
948. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed. 

RKAVIS,  C.  J.,  and  HADLBY,  PULLER- 
TON,  ANDERS,  and  MOUNT,  JJ.,  concur. 


In  re  FEAS'  ESTATE. 
(Supreme  Court  of  Washington.     Sept  20, 1902.) 
HOMESTEAD  —  SELECTION  —  STATUTES— ABAN- 
DONMENT—DECLARATION— COMMUNITY 
ESTATE. 

1.  Where  a  survlTing  husband  was  In  occu- 
pancy ot  land  as  a  home  with  his  minor  chil- 
dren, it  was  a  sufficient  claim  of  a  homestead, 
under  2  Hill's  Code,  {  481,  providing  that  a 
selection  piay  be  made  at  any  time;  and  his 
filing  a  declaration  of  homestead,  as  provided  by 
the  homestead  act  of  1895,  before  it  took 
effect  became  positive  and  confirmatory  evi- 
dence of  such  fact,  though  no  law  tlien  re- 
quired him  to  make  and  file  such  declaration. 

2.2  Ballinger's  Ann.  Codes  &  St  {  5244. 
suIkI.  1,  provides  that  a  declaration  of  home- 
stead must  contain  a  statement  showing  that 
the  person  making  it  is  the  head  of  a  family, 
or,  when  the  declaration  is  made  by  the  wife, 
showing  that  her  husband  has  not  made  such 
declaration,  and  that  she  makes  it  for  their 
joint  benefit  By  section  5246,  If  a  selection 
has  been  made  by  a  married  person  from  com- 
munity property,  the  land  on  the  death  of  ei- 
ther spouse  vests  In  the  survivor.  Held,  that 
a  surviving  husband  may  claim  a  homestead 
in  the  community  interest  of  a  deceased  wife. 

8.  2  Ballinger's  Ann.  Codes  &  St  |  6215,  pro- 
vides that,  if  the  value  of  the  estate  of  an  in- 
testate leaving  a  widow  and  minor  children 
does  not  exceed  $1,000,  the  court  shall  assign 
for  support  of  the  widow  and  minors  the  whole 
estate,  after  payment  of  funeral  expenses.  Sec- 
tion 6219  enacts  that  when  one  dies  leaving 
a  widow  or  minor  children,  they  shall  be  en- 
titled to  the  possession  of  the  homestead,  and 
if  the  head  of  the  family  has  neglected  to 
acquire  a  homestead,  the  widow  or  children 
may  do  so.  Sectiou  622U  provides  that  on  the 
appointment  of  an  executor  or  administrator 
on  the  death  of  a  husband  the  court  shall  set 
apart  all  exempt  property.  Held,  that  a  con- 
tention that  under  the  statutes,  in  probate 
proceedings,  a  homestead  cannot  be  set  apart 
to  a  surviving  husband  out  of  the  community 
estate,  was  of  no  merit  since  the  statutes 
were  enacted  in  1854,  prior  to  the  community 

f  1.  Be*  Homeitead,  vol.  K, 
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laws,  and  an  to  be  constmed  in  harmonr  there- 
with. 

4.  Where  at  the  time  a  father  selected  a 
homestead  fnnn  the  commnnity  interest  of  hia 
deceased  wife  there  were  minor  children,  that 
the  children  are  no  longer  minora  ia  of  no  avail 
to  support  an  order  for  sale  of  the  land  on 
probate  of  the  wife's  estate. 

S.2  Ballinger's  Ann.  Codes  &  St.  |  5220, 
provides  that  a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or  a 
grant  thereof  by  the  husband  and  wife  if  the 
claimant  is  married,  and  by  the  claimant  if 
unmarried.  Held  that,  where  a  homestead  had 
been  claimed  by  a  father  of  minor  children 
from  the  community  interest  of  his  deceased 
wife,  his  subsequent  conveyance  of  the  home- 
stead to  the  children  was  not  an  abandonment 
of  the  homestead,  and  the  children  and  their 
grantees  took  free  from  claims  against  the 
commnnity  estate. 

Appeal  from  superior  court.  King  county; 
Gea  Meade  Emory,  Judge. 

In  the  matter  of  the  estate  of  Hattle 
Feas,  deceased.  From  an  order  overruling 
objections  to  a  sale  of  real  estate  to  pay 
debts,  etc.,  the  objector  appeals.    Reversed. 

Root,  Palmer  &  Brown,  for  appellant.  S.  8. 
CarltBle  and  Remsberg  &  Simmonds,  (or  re- 
spondents. 

HADIiEY,  X  In  this  cause  the  adminis- 
trator filed  a  petition  asking  an  order  for 
the  sale  of  real  estate  to  pay  debts  and  ex- 
penses of  administration.  Objections  to  the 
making  of  such  order  as  to  190  acres  of 
the  land  described  in  the  petition  were  Inter- 
posed. The  particular  land  involved  under 
the  objections  Is  described  as  150  acres  of 
tbe  N.  B.  %  of  section  20,  township  24  N., 
range  2  E.,  situate  In  Kitsap  county.  Wash. 
The  grounds  of  objection  to  the  order  of 
sale,  substantially  stated,  are  as  follows, 
viz.:  That  Hattle  Feas  died  in  August, 
1892;  that  said  property  was  acquired  from 
the  United  States  by  Abraham  S.  Feas 
while  be  was  the  hnsband  of  t^e  deceased, 
Hattle  Feas,  and  was  tmtll  the  time  of  the 
death  of  said  Abraham  S.  Feas,  which  oc- 
curred March  21,  1809,  hi  his  actual  posses- 
sion as  a  homestead  (or  himself  and  minor 
children,  and  that  the  same  has  at  all  times 
been  exempt  from  all  debts  and  liabilities  of 
said  estate;  that  said  Abraham  S.  Feas,  in 
March.  1805,  after  the  death  of  his  said  wife, 
and  while  residing  upon  said  land  with  his 
minor  children,  filed  with  the  auditor  of  Kit- 
sap connty  a  declaration  of  homestead  upon 
the  land;  that  prior  to  his  deatb  the  said 
Abraham  S.  Feas  executed  and  delivered  to 
bis  cbildren.  being  seven  In  number,  deeds 
of  conveyance  to  all  o(  the  quarter  section 
above  named;  that  the  objector,  Carrie  M. 
Feas,  is  a  daughter  of  said  deceased,  Uattle 
Feas,  and  Abraham  S.  Feas,  and  has  never 
parted  with  her  Interest  In  said  estate;  that 
she  Is  also  the  successor  in  Interest  to  all  o( 
the  other  children  and  heirs  at  law  of  the 
said  Hattle  and  Abraham  S.  Feas,  except- 
ing William  W.  Feas.  he  being  the  owner  of 
a  certain  10-acre  tract  In  said  quarter  section, 


the  remaining  children  and  taein  havtaig  con- 
veyed to  the  objector  by  good  and  suffi- 
cient deed  all  their  interest  In  said  property. 
The  objector  asks  that  said  land  shall  not  be 
sold,  and  that  the  court  shall  make  an  order 
finding  that  at  all  times  after  the  acquire- 
ment of  the  land  by  Abraham  S.  Feas  It  was 
the  homestead  for  himself  and  minor  chll< 
dren,  and  was  never  subject  to  any  indebt- 
edness of  the  deceased.  The  objections  were 
overruled  by  the  court,  and  the  land  was  or- 
dered sold.  From  such  order  the  objector  has 
appealed. 

The  court  found  that  the  land  did  not  ex- 
ceed In  value  the  sum  of  $1,000  at  the  time 
of  the  death  of  said  Hattle  Feas,  and  that 
said  Abraham  S.  Feas  continuously  resided 
upon  the  land,  and  made  it  his  home,  from 
188S  until  his  death.  In  1889,  and  had  at  aD 
times  living  with  him  minor  children  of  him- 
self and  said  Hattle  Feas.  This  property  was 
the  commnnity  property  of  Abraham  S.  Fea» 
and  his  wife.  It  was  occupied  as  a  home- 
stead at  the  time  of  the  wife's  death.  The 
commnnity  estate  passed  Into  administration 
after  the  death  of  the  wife,  and  It  is  under 
that  administration  that  this  order  of  sale 
was  made.  It  to  urged  by  respondent  that 
the  declaration  of  homestead  filed  by  the  sur- 
viving husband  In  March,  1886,  was  of  no  ef- 
fect because  the  law  of  188S  providing  for 
filing  such  declaration  was  not  yet  In  force. 
Prior  to  the  law  of  1895  there  was  no  provi- 
sion for  such  formal  declaration,  and  It  was 
held  hi  Philbrick  v.  Andrews,  8  Wash.  7,  S5 
Pac.  358,  that  mere  occupancy  of  proi)erty 
as  a  home  under  the  law  then  existing 
amounted  to  a  selection  of  a  homestead.  To 
the  same  elFect  Is  Asher  t.  Sekofsky,  10 
Wash.  379,  38  Pac.  1133.  Under  the  above 
decisions  mere  occupancy  of  land  as  a  home, 
and  any  assertion  of  claim  to  it  as  a  home- 
stead, before  sale,  was  sufficient.  In  Wlss 
T.  Stewart,  16  Wash.  376,  47  Pac.  786,  it  was 
contended  that  the  law  of  1896,  which  pro- 
vides the  manner  of  selecting  a  homestead, 
repealed  section  481,  2  Hill's  Code,  whlcb 
simidy  provides  that  a  selection  may  be  made 
at  any  time  before  sale.  The  court  held 
against  the  contention,  and  said:  "The  lat- 
ter act  in  no  way  affects  the  provision  in  re- 
lation to  the  time  of  making  the  selection, 
but  simply  undertakes  to  direct  the  manner 
of  such  selection,  and  the  provision  that  such 
homestead  may  be  selected  at  any  time  be- 
fore sale  is  still  In  eflFect."  Thus,  under  the 
law  existing  in  March,  1895,  the  surviving 
husband,  being  In  occupancy  of  the  land  as  a 
home  with  his  minor  children,  thereby  as- 
serted claim  to  it  as  a  homestead,  and  the 
written  declaration  which  he  filed  became 
positive  and  confirmatory  evidence  of  such 
(act,  although  no  law  then  required  him  to 
make  and  file  such  formal  declaration.  If, 
then,  the  surviving  husband  could  claim  • 
homestead,  it  was  sufficiently  done. 

It  la  urged  that  a  survlvhig  husband  can- 
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not  claim  a  homestead  hi  the  commnnlty  hi- 
terest  of  bla  wife  after  ber  death.  It  la  un- 
doubtedly the  totentlon  of  the  present  law 
to  authorize  either  the  husband  or  the  wife 
to  mal^e  such  claim  while  both  are  living. 
Section  6244,  subd.  1,  2  Balllnger's  Ann. 
Codes  &  St  When  selected  from  the  com- 
munity property,  the  homestead  vests  in  the 
survivor  upon  the  death  of  either  spouse. 
Section  6248,  Id.  The  purpose  of  all  home- 
stead provisions  is  to  protect  the  family,  in- 
cluding minor  children.  For  that  reason  a 
homestead  selected  by  either  spouse  during 
coverture  vests  in  the  surviving  husband,  in 
order  that  the  family  composed  of  himself 
and  minor  children  may  have  the  benefit  of 
a  home.  It  would  seem  inconsistent  and  un- 
reasonable that  the  law  should  authorize  the 
parents,  during  the  lifetime  of  both,  to  antici- 
pate the  welfare  of  the  children  by  thus  se- 
lecting a  homestead  that  will  vest  in  the  fa- 
ther, and  yet  at  the  same  time  prevent  the 
father  from  making  such  selection  after  the 
mother's  death,  if  It  was  neglected  before 
that  time.  Such  a  construction  would  take 
from  a  father  the  power  to  provide  a  home 
for  his  chUdrien,  which  the  law  Intends  he 
may  do. 

It  Is  argued  by  respondent  that  under  sec- 
tions 6216,  6210.  and  6220,  2  Ballhiger's  Ann. 
Codes  &  St,  there  is  no  authority  in  probate 
proceedings  to  set  aside  a  homestead  except 
to  a  widow  or  to  the  minor  children  of  a 
deceased  husband.  In  Re  Murphy's  Estate 
(case  No.  4,014;  decided  by  this  court  Sep- 
tember 17,  1902)  70  Pac  109,  we  had  occa- 
sion to  pass  upon  a  similar  contention  In  ref- 
erence to  allowance  for  the  use  of  the  fam- 
ily pending  settlement  of  an  estate.  It  was 
contended  in  that  case  that  such  an  allow- 
ance cannot  be  made  when  the  community 
estate  is  under  admhiistratlon  on  account  of 
the  death  of  the  wife,  and  can  only  be  made 
In  the  event  of  the  husband's  death.  It  was 
held,  however,  that  since  the  welfare  of  min- 
or children  is  one  of  the  main  purposes  of 
the  statute.  It  would  defeat  that  purpose  to 
hold  with  the  above  contention.  The  law 
was  passed  In  1864,  long  before  the  existence 
of  our  community  property  laws,  and  when, 
by  the  system  of  separate  ownership,  a  ma- 
viving  husband  controlled  his  estate,  and 
could  use  it  for  the  benefit  of  his  minor  chil- 
dren Now,  however,  the  commnnlty  estate 
passes  Into  administration,  leaving  the  surviv- 


ing husband  without  means  to  care  for  tbB 
family  of  minor  children,  if  no  allowance  can 
be  made  from  the  estate.  We  held  that  the 
earlier  law  must  be  construed  In  ocmnectioa 
with  the  later  community  law  so  as  to  effect 
the  real  purpose  intended  in  the  way  of  pro- 
viding for  minor  children.  The  same  reason- 
ing applies  to  the  homestead  which  Is  under 
consideration  in  the  case  at  bar.  We  think 
it  is  the  manifest  spirit  and  Intention  of  the 
law  that  a  husband  may,  after  his  wife's 
death,  select  a  homestead  from  the  com- 
mnnlty property  for  the  benefit  (rf  himself 
and  family. 

It  is  contended  In  support  of  the  ordw  of 
sale  In  this  case  that  at  the  time  It  was 
■ought  to  subject  this  property  to  sale  there 
were  no  minor  children,  and  that  the  prop- 
erty had  been  abandoned  as  a  family  real- 
denc&  We  do  not  think,  however,  that  soch 
facts  constituted  an  abandonment  of  the 
homestead.  There  were  a  number  of  minor 
children  when  the  homestead  was  claimed  as 
such,  and  there  was  never  any  abandon- 
ment thereof  by  the  father.  It  Is  true  he 
conveyed  it  to  his  children,  but  that  waa 
not  an  abandonment  Our  law  provides  for 
a  conveyance  of  the  homestead,  and  to  make 
such  conveyance  effectual  the  grantor  must 
have  the  privilege  of  leaving  it  and  estab- 
lishing his  residence  elsewhere  after  It  has 
been  so  conveyed.  Moreover,  under  the  law 
of  1896  a  homestead  can  be  abandoned  only 
by  a  declaration  to  that  effect  duly  executed 
and  acknowledged.  Section  6220,  2  Ballln- 
ger's Ann.  Codes  &  St  While  Abraham  8. 
Peas  held  this  land  as  a  homestead  free  from 
debts  of  the  community  estate,  he  conveyed 
It  to  his  children,  who  in  turn  have  conveyed 
it  to  their  Bister,  the  objector  here.  The 
grantees  of  Mr.  Feas  took  the  land  as  he  held 
it,  free  from  obligations  of  the  estate.  Car- 
rie M.  Feas,  theh:  grantee,  holds  it  likewise, 
and  It  Is  not  therefore,  subject  to  sale  for 
debts  of  the  estate. 

For  these  reasons  we  think  tiie  order  of 
sale  was  erroneously  made.  The  judgment  Is 
therefore  reversed,  and  the  cause  remanded, 
with  Instructions  to  the  lower  court  to  dis- 
miss the  petition  tosellinsofarasltre- 
lates  to  property  indnded  in  the  objections. 

REAVIS,  0.  J.,  and  FULLERTON, 
MOITNT,  ANDERS,  DUNBAR,  and  WHITE. 
JJ.,  concur. 
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HARTLEY  t.   VERMILLION  et  al.     (Sac. 

951.) 

(Sapreme  Court  of  California.     Oct.  4.  1902.) 

mOHWATS— DKDICATION— PRESCKIPTION. 

1.  Use  by  the  public  generally  of  a  road  for 
15  years,  to  the  knowledge  and  with  the  ac- 
quiescence  of  the  owner  of  the  land  on  which  It 
is  located,  does  not  show  a  dedication. 

2.  A  pt-rmissire  use  of  a  road,  without  any- 
thing to  8bow  the  owner  an  adverse  claim,  will 
not  give  a  right  by  prescription. 

Department  1.  Appeal  from  superior  court, 
Solano  county;  A.  J.  Buckles,  Judge. 

Actiou  by  Eliza  M.  E.  HarUey  against 
Frank  M.  Yennillion  and  another.  Judgment 
tor  plalntUI,  and  defendants  appeal.  Be- 
rersed. 

Ratelgh  Barcar  and  O.  R.  Cogblan,  for 
appellants.  Wheaton  &  Kallocb  and  Geo. 
A.  Lamont,  for  respondent 

OAROUTTB,  J.  This  action  was  brought 
to  restrain  the  defendants  from  obstructing 
a  road  whlcb  plaintUC  alleged  was  a  public 
highway.  The  court  found  as  a  fact  that 
the  road  was  a  public  highway,  and  granted 
the  relief  asked.  The  appeal  Is  taken  from 
the  order  denying  a  motion  for  a  new  triaL 

Some  point  is  made  that  the  road  is  a 
statutory  private  road,  bat,  in  view  of  the 
tact  that  it  was  never  opened  and  laid  out 
In  accordance  with  the  provisions  of  the 
statute  relating  to  the  laying  out  of  private 
roads,  there  is  nothing  in  that  pdint;  and  the 
single  question  presented  relates  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings 
of  fact  The  evidence  in  all  substantlals  is 
oncontradlcted,  and,  weighing  that  evidence 
in  the  balance  furnished  by  the  law,  tbe 
conrt  is  convinced  that  it  fails  to  support 
tbe  finding  of  fact  to  tbe  effect  that  the  road 
was  a  public  bighway.  Tbe  evidence  of 
piaintUI  is  all  to  tbe  effect  that  tbe  people 
generally  bad  used  tbe  road  in  dispute  for 
15  years  or  more,  to  tbe  knowledge  and  with 
the  acquiescence  of  tbe  defendants,  tbe  orig- 
inal owners  of  tbe  land  upon  wtaicb  tbe 
road  is  located;  and  this  is  all.  Cooper  v. 
Monterey  Co.,  104  Cal.  438,  88  Pae.  106,  107, 
was  Just  that  kind  of  a  case,  and  there  the 
court  said:  "Tbe  finding  that  the  strip  of 
land  in  question  was  traveled  and  used  by 
the  public  ever  since  1872,  with  the  knowl- 
edge of  plaintiflC,  and  without  objection  on 
tils  part,  is  only  the  finding  of  probative 
facts  tending  to  prove  a  dedication:  but  tbe 
fact  of  dedication — which,  by  the  way,  is 
neither  alleged  nor  found— does  not  necessa- 
rily follow  from  these  probative  facts,  since 
they  are  not  necessarily  inconsistent  with  a 
total  absence  of  intention  to  dedicate,  and 
may  Indicate  merely  a  license.  The  finding 
that  the  strip  of  land  'Is  a  public  highway,' 
whether  deemed  an  ultimate  fact  or  a  con- 
clusion of  law,  is  not  Justified."  In  the 
same  case  the  court  also  said:     "Tbe   evi- 

1 1.  S««  DedlcaUon.  vol.  U,  Cent  Dig.  H  20-a. 
70  P.— 18 


dence  on  tbe  part  of  tbe  defendant  was 
sufficient  to  Justify  the  finding  as  to  the  user 
by  the  public  with  tbe  kuovvledge  of  plaiu- 
tifT,  and  without  objection  from  him,  but 
nothing  more  in  favor  of  defendant  As 
this  finding  is  obviously  insufiiclent  to  sup- 
port the  Judgment,  I  think  tbe  order  and 
Judgment  appealed  from  should  be  reversed." 
While  tbe  court  finds  a  statement  In  Hope  v. 
Barnett  78  Cal.  14,  20  Pac.  245,  which  might 
be  construed  as  supporting  the  doctrine  that 
mere  user  of  a  highway  with  knowledge  of 
the  owner,  and  with  bis  consent  or  with- 
out objection  upon  his  part  for  a  certain 
period  of  time,  creates  a  dedication,  yet 
such  cannot  be  said  to  be  the  law  in  tbi» 
state.  Dedication  is  a  pure  questi  m  of  fact. 
Tbe  intention  of  the  owner  to  dedicate  is  a 
vital  element  in  every  case,  and  that  inten 
tlon  also  Is  a  pure  question  of  fact  A  mere 
permissive  user,  by  the  owner,  of  land  for  n 
highway,  never  can  amount  to  a  dedication. 
That  Is  a  user  by  license,  and  nothing  more, 
and  of  itself  never  would  ripen  into  a  dedica- 
tion, no  matter  how  long  continued.  An  ex- 
pression Is  found  In  Schwerdtle  v.  Placer 
Co.,  108  Cal.  596,  41  Pac.  448,  to  the  effect 
that  a  conclusive  presumption  of  dedication 
to  tbe  public  arises  from  long-continued  ad- 
verse user.  Technically  speaking,  this  state- 
ment does  not  contain  a  sound  expression  of 
tbe  law.  Long-continued  adverse  user  by 
tbe  public  may  create  an  easement  in  that 
public  by  prescription,  but  it  cannot  amount 
to  dedication.  It  Is  not  plain  that  tbe  user 
of  a  highway  by  the  public  could  be  ad- 
verse if  tbe  owner  consented  to  the  user, 
and  dedication  always  Involves  the  assent  of 
tbe  owner  of  the  land.  If  be  objects  to  the 
use,  if  tbe  use  is  against  bis  assent  that  fact 
disproves  any  intention  upon  bis  part  to 
dedicate.  It  is  said  in  City  of  Ljs  Augelos 
T.  Kysor,  125  Cal.  405,  58  Pac.  91:  "In  all 
those  cases  where  it  is  claimed  that  a  ded- 
ication is  created  in  pols  it  may  be  said 
that  there  is  no  amount  of  evidence  which 
will  Justify  a  court  in  instructing  a  Jury  that 
dedication  is  conclusively  shown.  The  own- 
er's intention  Is  the  all-Important  element 
in  creating  a  dedication,  and  that  inten- 
tion is  a  question  of  fact  It  never  can  be  a 
matter  of  law.  Hence,  when  tbe  particular 
intention  in  doing  an  act  is  tbe  all-Important 
element  Involved  in  the  trial  of  a  question 
of  fact  It  Is  peculiarly  the  province  of  the 
Jury  or  tbe  trial  court  to  say  what  that  in- 
tention is."  A  dedication  of  land  for  a  high- 
way is  an  appropriation  of  It  by  the  owner 
for  that  purpose.  It  is  perfectly  evident 
that  tbe  appropriation  of  tbe  land  by  tbe 
public  is  not  a  dedication,  and,  to  Justify 
a  finding  of  fact  by  a  trial  court  that  the 
owner  has  dedicated  bis  land  to  public  use 
as  a  highway,  the  evidence  must  be  plain 
and  convincing  that  such  was  bis  intention. 
It  is  said  In  City  and  County  of  San  Fran- 
cisco V.  Grote.  120  Cal.  G2,  52  Pac.  128,  41  1.. 
K.  A.  335,  00  Am.  St  Rep.  155k:  '^V^^gl; 
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a  trivial  thing  to  take  anotber's  land  with- 
out coinpeusatton,  and  for  this  reason  the 
cv>urts  will  not  lightly  declare  a  dedication 
to  public  use.  It  is  elementary  law  that  an 
intention  to  dedicate  upon  the  part  of  the 
owner  must  be  plainly  manifest."  And, 
while  long-continued  user  without  objection, 
and  with  the  knowledge  and  consent  of  the 
owner,  1b  some  evidence  of  a  right  In  the 
public,  still  there  must  be  Joined  to  that 
user  an  intention  upun  the  part  of  the  owner 
to  dedicate,  or  no  dedication  will  be  con- 
summated; for  the  long-continued  user  by 
the  public  without  objection  by  the  owner 
Is  entirely  consistent  with  a  license  to  the 
public  to  use  the  land,  and  therefore  evi- 
dence of  long-continued  user  alone  will  not 
support  a  finding  of  fact  that  a  dedication 
was  created.  Neither  will  a  finding  of  fact 
of  mere  long-continued  user  support  a  con- 
clusion of  law  that  a  public  highway  was 
created.  As  previously  stated,  in  order  to 
constitute  a  dedication  of  a  highway  by  evi- 
dence in  pais,  there  must  be  convincing 
evidence  that  the  owner  Intended  to  appro- 
priate the  laud  to  the  public  use.  The  pres- 
ent case  shows  mere  user  by  the  public  for 
a  long  number  of  years.  This  evidence  does 
not  amount  to  a  dedication;  but,  beyond  this, 
the  evidence  of  the  defendants  shows  clearly 
that  they  never  intended  to  dedicate  these 
lands  for  a  public  highway.  For  many 
years  the  road  was  obstructed  by  gates,  and 
during  all  of  those  years  they  exercised  acts 
of  ownership  over  it  entirely  inconsistent 
with  an  intention  upon  their  part  to  ded- 
icate it  to  the  public  They  spent  large  sums 
of  money  annually  in  improving  it,  and  the 
county,  whose  business  it  was  to  care  for 
and  improve  and  protect  Its  public  highways, 
during  all  of  these  years  never  claimed  any 
rights  in  this  road,  and  is  not  now  a  party 
to  this  litigation.  The  court  concludes  that 
the  evidence  Is  too  weak  to  support  a  finding 
of  fact  to  the  effect  that  the  land  in  dispute 
was  a  public  highway,  created  by  the  dedica- 
tion of  Its  owners. 

Some  claim  is  made  that  the  public  have 
obtained  rights  to  the  road  by  prescription. 
There  Is  nothing  in  this  claim.  Time  of  user 
is  not  a  material  element  In  creating  a 
dedication  of  a  highway;  but,  for  the  pub- 
lic to  acquire  an  easement  In  land  by  pre- 
scription for  a  highway,  it  is  a  most  ma- 
terial element  Yet  continued  user  by  the 
public  for  the  statutory  period  of  limita- 
tions is  not  sufficient  to  vest  rights.  As  in 
all  other  cases  of  title  acquired  by  prescrip- 
tion, the  user  must  be  adverse.  A  per- 
missive user  will  never  ripen  into  a  right  by 
prescription.  In  this  case  there  was  no  ad- 
verse user  and  no  claim  of  right  that  this 
court  can  discover  from  the  evidence.  Cer- 
tainly, defendants  never  thought  the  public 
was  claiming  a  right  in  this  land  adverse  to 
them.  They  saw  nothing  to  put  them  upon 
inquiry  as-  to  that  kind  of  a  claim.  The 
daiia  of  right,  as  in  all  other  cases  of  ad- 


verse possession,  must  be  open  and  notorious, 
and  here  there  was  nothing  of  that  kind. 

For  the  foregoing  reasons,  the  order  deny- 
ing a  new  trial  is  reversed,  and  the  cause 
remanded. 

We  concur:  UARKISON.  J.;  VAK 
DYKE,  J. 


HDMBOLDT  SAVINGS  &  LOAN  SOO.  t. 

DOWDetal.  (S.  F.  2,744.) 
(Supreme  Court  of  California.  Oct.  8,  1902.) 
NOTB-CONSIDBRATION. 
1.  Where,  after  death  of  a  mortgagor,  a  claim 
on  his  note  and  mortgage  was  preseuted,  and 
was  allowed  by  the  administratrix,  but  not  paid, 
aud  his  heirs  then  made  application  to  the  mort- 
gagee for  a  renewal  loan,  which  was  granted, 
and  they  ^ave  a  note  and  mortgage,  there  was 
consideration  therefor,  though  the  old  note  was 
not  delivered  up  and  canceled  of  record,  there 
being  au  implied  agreement  of  forbearance. 

Commissioners'  decision.  Detmrtment  1. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  the  Humboldt  Savings  &  Loan 
Society  against  Margaret  C.  Dowd  aud  oth- 
ers. Judgment  for  plaintiff.  Defendants  ap- 
peal.   Affirmed. 

Stafford  &  Stafford,  for  appellants.  0.  BL 
Hatch  and  Alexander  D.  Keyes,  for  respond- 
ent 

COOPER,  C.  Action  to  foreclose  a  mort- 
gage. Plaintiff  had  Judgment  Defendants 
made  a  motion  for  a  new  trial,  which  was 
denied,  and  this  appeal  Is  from  the  Judgment 
and  order.  The  facts  are  substantially  as 
follows:  On  January  8,  1886,  Jeremiah 
O'Connell  was  the  owner  of  the  premises  de- 
scribed in  the  complahit,  and  on  said  day  he 
and  his  wife,  Annie,  executed  and  acknowl- 
edged a  mortgage  to  the  plaintiff  bank  to  se- 
cure the  payment  of  a  promissory  note  for 
$3,500,  of  even  date,  due  two  years  there- 
after. In  course  of  time,  Jeremiah  O'Con- 
nell died,  leaving  surviving  him  his  wife,  An- 
nie, and  five  children,  Margaret  C,  Henry  P., 
Thomas  J.,  Elizabeth  A.,  William  J.,  and 
Mary  T.,  and  the  real  estate  herein,  still  in- 
cumbered with  the  Hen  of  the  mortgage. 
After  the  death  of  Jeremiah  O'Connell,  bis 
surviving  widow,  Annie,  became  the  admin- 
istratrix of  his  estate.  The  plaintiff  in  due 
time,  and  in  proper  form,  presented  its  claim 
upon  the  note  and  mortgage,  which  claim 
was  duly  allowed  by  the  administratrix  and 
filed  in  August  1891.  In  June,  1894.  the  ad- 
ministratrix died,  without  having  closed  the 
estate  or  paid  the  claim  of  plaintiff.  The 
above-named  children  survived  the  widow. 
There  does  not  appear  to  have  been  any  ad- 
ministration of  her  estate,  if  any  she  left 
At  the  time  of  her  death  the  real  estate  de- 
scribed in  the  complaint  was  still  incumber- 
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ed  with  the  mortgage.  Margaret  C,  after 
the  death  of  her  mother,  married  one  Dowd. 
On  January  22,  1896,  the  original  note  and 
mortgage  were  still  unpaid,  and  Margaret  0. 
Dowd  made  an  application  In  writing  to 
plaintiff  for  a  renewal  loan  of  $3,500  for  the 
term  of  two  years.  This  application  recited: 
"The  property  offered  as  security  consists  of 
game  property  now  held  imder  note  and 
mortgage  made  by  J.  O'Connell  for  $3,500  on 
January  8,  1896.  •  *  •  Claim  filed  June 
2, 1891.  Mrs.  O'Connell  has  since  died.  Mar- 
garet C.  Dowd  and  Others,  n£e  O'Connell." 
On  the  following  day  the  plaintiff,  through 
its  directors,  granted  the  application  for  the 
renewal  loan.  On  January  28,  1896,  the  note 
and  mortgage  In  the  case  at  bar  were  exe- 
cuted by  the  surviving  children  herein  nam- 
ed; the  note  being  for  the  precise  amount, 
and  the  mortgage  being  upon  the  identical 
property  as  In  the  prior  mortgage.  This  note 
was  due  by  its  terms  January  28,  1897.  The 
prior  note  had  been  carried  on  the  books  of 
plaintiff  in  the  name  of  Jeremiah  O'Connell, 
and  the  interest  thereon  fully  paid  up  to  Feb- 
ruary 8,  IStHj.  The  account  on  the  old  note 
with  Jeremiah  O'Connell  was  on  February  7, 
1896,  credlte<l  with  the  amount  of  the  new 
loan,  $3,500,  and  closed  on  the  plaintiff's 
books.  On  the  same  day  a  new  account,  on 
the  new  note,  was  opened  with  the  defend- 
ants, headed,  "Margaret  C.  Dowd  et  al. 
{O'Connell  Children)."  On  the  new  note,  and 
under  the  account  as  above  stated,  the  in- 
terest was  paid  to  June  28,  1897.  No  Interest 
was  thereafter  paid,  and  this  suit  was  com- 
menced September  20.  1898. 

The  appellant,  in  his  opening  brief,  states: 
"The  sole  question  In  the  case  is  want  of 
consideration  for  the  note  and  mortgage  sued 
on."  The  court  found  "that  the  note  and 
mortgage  described  In  the  complaint  were  ex- 
ecuted for  a  valuable  consideration,"  and  we 
think  the  evidence  fully  supported  the  find- 
ing. The  old  note  and  mortgage  constituted 
a  valid  lien  upon  the  lands  to  which  the 
O'Connell  children  were  heirs.  It  was  cre- 
ated by  their  father  In  his  lifetime.  It  was 
ratUied  and  approved  by  the  mother  while 
she  lived.  The  interest  was  paid  by  the  chil- 
dren, or  by  some  one  for  them,  long  after  the 
father  and  mother  were  both  dead.  The 
original  indebtedness  was  never  paid.  By 
the  act  of  the  children  in  making  the  new 
note  and  mortgage,  they  intended  to  renew 
the  old  ones  and  to  get  further  time.  This 
was  the  evident  Intent,  and  made  plainer 
by  the  continued  payments  of  interest  The 
mortgagors,  after  executing  the  note  and 
mortgage  in  extension  of  a  debt  which  was  a 
legal  charge  upon  their  property,  will  not 
now  be  heard  to  say  that  their  act  was  with- 
out consideration.  If  their  sense  of  right 
and  Justice  does  not  Impel  them  to  pay  the 
note  so  made  by  them,  the  court,  as  matter 
of  law,  will  compel  them  to  pay  it  If  the 
plaintiff  had  attempted  to  bring  suit  upon 
the  original  note  before  the  maturity  of  the 


note  In  the  suit  at  bar.  the  court  would  have 
held  that  the  transaction,  as  to  the  new  note 
and  mortgage,  was  nn  agreement  to  forbear. 
The  very  terms  of  the  application  were  for 
a  "renewal  for  the  term  of  two  years."  The 
application  was  granted  and  acted  upon. 
The  land  was  not  charged  with  any  addi- 
tional burden.  It  was  a  renewal  and  exten- 
sion, and  was  so  understood  by  the  parties. 
In  Otto  V.  Long.  127  Cal.  474,  59  Pac.  895.  It 
appeared  that  Allen  Wood,  the  husband  of 
Mary  Wood,  the  Intestate,  during  his  lifetime 
gave  to  plaintiff  his  promissory  note,  and 
what  purported  to  be  a  mortgage  upon  land 
in  which  he  had  no  estate  or  title,  but  which 
was  occupied  by  Mary  E.  Long,  his  daughter, 
and  her  husband,  as  a  homestead.  Allen 
Wood  died,  and  Mary  Wood,  the  widow,  was 
appointed  administratrix.  After  notice  to 
creditors,  plaintiff  in  said  case  presented  his 
claim,  founded  upon  the  note,  without  men- 
tion of  the  mortgage.  After  the  claim  had 
been  allowed,  the  widow,  together  with  her 
daughter,  Mary  E.  Long,  and  her  daughter's 
husband,  executed  a  new  note,  secured  by 
mortgage  upon  the  daughter's  homestead,  to 
secure  the  indebtedness  due  to  plaintiff  there- 
in from  the  estate  of  Allen  Wood.  It  was 
held  that  the  claim  against  the  estate  of  Al- 
len Wood  was  a  valid  consideration  for  the 
new  note  and  mortgage.  Still  more  in  point 
Is  the  late  case  of  Whekin  v.  Swain.  132  Cal. 
391,  64  Pac.  561.  It  there  appeared  that  de- 
fendant L.  H.  Swain  and  her  husband,  dur- 
ing his  lifetime,  borrowed  four  hundred  dol- 
lars. The  husband  died,  leaving  surviving 
him,  as  his  sole  heirs,  his  widow  and  one 
daughter.  Prior  to  his  death  he  had  convey- 
ed all  his  property  to  his  wife,  who  after- 
wards conveyed  it  all  to  the  daughter.  The 
old  note  was  taken  up,  and  a  joint  note  given 
by  the  mother  and  daughter,  payable  one  day 
after  date.  It  was  held  that  the  new  note 
was  supported  by  a  sufficient  consideration. 
In  the  opinion  it  is  said:  "The  appellant  had 
received  the  property  that  belonged  to  the 
father  and  mother  when  their  note  was  out- 
standing, and  that  belonged  to  the  mother 
alone  when  her  note  was  outstanding.  The 
new  note  was  payable  one  day  after  date, 
and  there  was  a  forbearance  implied  for  at 
least  the  one  day.  If  there  was  a  considera- 
tion, the  law  will  not  attempt  to  measure  the 
amount  thereof.  *  *  *  There  was  no  ne- 
cessity for  an  express  agreement  to  delay. 
The  taking  of  the  new  note,  payable  at  a  fu- 
ture day,  imposed  upon  the  payee  the  duty  of 
waiting  until  the  maturity  of  the  new  note." 
So  in  the  case  at  bar  there  was  an  implied 
agreement  on  the  part  of  the  plaintiff  to  for- 
bear. This  was  sutlicient,  and  there  was  no 
necessity  for  an  express  agreement  Thomp- 
son V.  Gray,  63  Me.  230,  and  cases  cited. 
We  regard  the  circumstances  that  the  old 
note  was  not  delivered  up  and  the  old  mort- 
gage canceled  of  record  as  Immaterial.  It 
does  not  appear  that  they  are  outstanding, 
and  plaintiff  is  not  seeking  to  recoveO^ro 
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tbem.  If  defendants  had  discharged  the  in- 
debtedness on  the  renewal  note,  there  would 
bare  been  no  trouble.  The  plaintiff  would 
have  satlsHed  the  old  mortgage  of  record,  or, 
If  It  had  refused,  it  would  have  been  liable 
to  a  penalty  nnder  the  statute. 

It  appears  that  when  the  new  note  and 
mortgage  were  executed  WtUIam  J.  O'Con- 
nell  was  a  minor,  but  over  the  age  of  18 
years.  It  is  provided  In  the  Code  that,  when 
-a  contract  Is  made  by  a  minor  over  the  age 
of  18,  It  may  be  disaffirmed,  either  during 
minority  or  within  a  reasonable  time  after- 
wards, by  "restoring  the  consideration  to  the 
party  from  whom  it  was  received,  or  paying 
Its  equivalent"  There  is  no  claim  made  that 
William  J.  O'Connell  ever  attempted  to  re- 
store any  consideration,  or  the  equivalent 
thereof.  It  Is  claimed,  however,  that  the 
court  erred  in  finding  that  the  said  minor  did 
not  disaffirm  his  contract  within  a  reasonar 
ble  time.  This  contention  is  based  upon  the 
evidence  of  W.  J.  O'Connell,  who  testified 
that  he  was  bom  September  10,  1877.  His 
sister,  Mrs.  Dowd,  testified  that  he  was  bom 
September  10,  1876.  The  court,  by  its  find- 
ings, gave  credence  to  the  evidence  of  the 
Bister,  Mrs.  Dowd.  We  have  no  power  or  In- 
clination to  interfere  with  the  finding  on 
such  conflict  of  testimony. 

It  follows  that  the  Judgment  and  ordo: 
should  be  affirmed. 

We  concur:    HAYNES,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
.der  are  affirmed. 


WEBSTER  T.  NORWEGIAN  MIN.  CO. 
(Sac.  963.) 

■(Supreme  Court  of  California.    Oct  2,  1902.) 

VBATH   BT   WRONGFUL  ACT— ACTION   BT   AD- 
MINISTRATOR—EXISTENCE   OF 
HEIRS— PLEADINOS. 

1.  Uniler  Code  Civ.  Proc.  8  377,  providing 
that  action  for  death  by  wrongful  act  may  t>e 
brought  by  the  heirs  of  deceased  or  tiis  person- 
al representatives,  the  administrator  can  sue 
therefor  only  where  there  are  heirs,  the  right 
of  action  bemg  for  their  benefit;  and  therefore 
their  existence  must  be  pleaded  and  proved. 

Department  1.  Appeal  trom  superior  court 
Tuolumne  county;  Q.  W.  Nlcol,  Judge. 

Action  by  J.  C.  Webster,  administrator  of 
Walton  Smith,  deceased,  against  the  Norwe- 
gian Mining  Company.  Judgment  for  defend- 
4int    Plaintiff  appeals.    Affirmed. 

W.  Holland,  for  appellant  O.  H.  Wilson, 
for  respondent 

•GAROUTTE,  J.  The  administrator  of  the 
estate  of  Walton  Smith,  deceased,  brings  this 
action  ngalnst  defendant  to  recover  damages 
(or  the  death  of  said  Smith,  the  complaint  al- 
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leglng  that  bis  death  was  occasioned  by  and 
through  the  negligence  of  defendant  There 
Is  no  allegation  in  the  complaint  to  the  effect 
that  the  deceased.  Smith,  left  any  heirs,  and 
It  Is  now  claimed  by  defendant  tliat  the  fail- 
ure to  make  this  allegation  renders  the  plead- 
ing fatally  defective.  By  dhiect  authorization 
of  Code  Civ.  Proc.  S  377,  the  administrator  of 
an  estate  may  bring  an  action  to  recover 
damages  for  the  death  of  the  person,  and  It 
has  been  so  held  in  Munro  ▼.  Reclamation  Co., 
84  Cal.  615,  24  Pac.  308,  18  Am.  St  Rep. 
248;  Burke  ▼.  RaUroad  Co.,  125  Cal.  368,  57 
Pac.  1066,  73  Am.  St  Rep.  62.  But  the  ques- 
tion is  now  presented,  may  the  administrator 
of  the  estate,  the  personal  representative  of 
the  deceased,  bring  the  action  If  there  are  no 
heirs?  For  In  this  case,  there  being  no  alle- 
gation of  the  existence  of  heirs,  the  court  Is 
bound  to  assume  that  there  are  none.  The 
section  of  the  Code  quoted  declares  that  the 
action  may  be  brought  by  the  heirs-  of  the 
deceased  or  his  personal  representatives;  and 
when  the  court  is  brought  to  consider  the 
character  of  the  action,  the  nature  of  the  re- 
lief sought  and  to  whom  the  fralts  of  the 
Judgment  go.  It  is  plain  that  the  statute  only 
means  that  the  personal  representative  may 
bring  the  action  when  there  are  heirs.  The 
action  Is  enthrely  statutory.  If  there  were  no 
statute,  there  could  be  no  action.  At  com- 
mon law  no  such  right  of  action  existed. 
Burke  V.  Railroad  Co.,  supra.  The  adminis- 
trator has  the  right  to  bring  the  action,  be- 
cause the  statute  says  so.  He  Is  made  a  stat- 
utory trustee  to  recover  damages  for  the  ben- 
efit of  the  heirs.  As  administrator  of  the  es- 
tate, he  has  no  Interest  In  the  matter,  for  the 
fralts  of  any  Judgment  he  might  recover  do 
not  belong  to  the  estate.  Those  fruits  pass  to 
the  heirs,  as  statutory  beneficiaries  of  the 
statutory  trustee.  They  do  not  take  them  by 
way  of  succession.  This  statutory  action  was 
given  for  the  benefit  of  the  heirs  of  the  de- 
ceased, and  for  no  other  purpose.  It  was  en- 
acted In  order  that  they  might  compensate 
themselves  for  pecuniary  injury  suffered  in 
the  loss  by  death  of  a  relative,  and,  this  be- 
ing so,  the  statute  necessarily  contemplates 
that  there  must  be  heirs  of  the  deceased.  If 
the  deceased  had  no  heirs,  then  this  statute 
does  not  apply,  and  there  can  be  no  action; 
for  there  can  be  no  statutory  trustee  if  there 
be  neither  trust  nor  beneficiary.  As  already 
suggested,  the  action  can  only  be  brought  to 
recover  damages  suffered  by  the  heirs.  The 
amount  of  the  recovery  should  be  in  propor- 
tion to  the  damage  they  have  suffered,  and, 
If  there  be  no  heira,  there  can  be  no  damage, 
for  there  will  be  no  one  injured  by  the  death 
of  the  deceased.  There  is  a  dearth  of  an- 
thorlty  In  this  state  upon  the  question  under 
consideration,  but  In  other  jurisdictions  the 
law  has  been  repeatedly  declared.  In  Saf- 
ford  V.  Drew,  3  Duer,  627,  in  speaking  to  this 
question  the  court  said:  "These  facts  are  In 
their  nature  material  and  issuable,  and.  In  ac- 
tions like  the  present  are  therefore,  in  my 
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Judgment,  Jost  as  necessary  to  be  proved  up- 
on tbe  trial,  and  consequently  to  be  averred 
In  the  complaint,  as  the  deatb  of  tbe  person 
Injured,  and  tbe  wrongful  act  or  negligence 
of  tbe  defendant  as  Its  primary  cause."  In 
Serensen  v.  Railway  Co.  (C.  C.)  45  Fed.  407, 
the  learned  Judge  said:  "It  cannot  be  it  was 
contemplated  that  in  any  case  tbe  personal 
representative  might  recover  a  Judgment  for 
injuries  resulting  in  deatb,  and  then  after- 
wards Institute  an  inquiry  as  to  whether  or 
not  there  was  any  one  entitled  to  tbe  amount 
recovered  on  this  Judgment.  If  It  is  necessary 
to  prove  on  the  trial  there  is  a  widow  and 
next  of  khi,  this  fact  sbould  be  alleged." 

For  tbe  foregoing  reasons,  the  Judgment  Is 
afBnned. 

We  concur:    VAN  DYKE,  J.;  HARRISOiN, 


LAIDI.AW  V.  PACIFIC  BANK   (McGOW- 
AN.  Intervener).    (8.  F.  2,401,  2,558.)* 

(Supreme  Court  of  California.    Sept  24,  1902.) 

SAV1N08  BANKS— BORROWING  HONBY— ULTRA 
VIRES— PLEADING  -  SPECIFICATIONS  OP  IN- 
8UFFICIENCT  OF  BVIDBNCB. 

1.  Act  AprU  11, 1862,  f  10,  declares  It  unlaw- 
ful to  contract  any  debt  or  liability  against  a 
savin|{s  bank  corporation  for  any  purpose  what- 
ever, but  its  stock  and  assets  shall  be  security 
to  nonstookhoidinf;  depositors.  The  act  and 
Act  March  12,  ISM,  amending  it,  give  the  cor- 
poration certain  powers,  but  nowhere  quali^ 
tbe  Inhibition  against  Incurring  indebtedness,  so 
as  to  allow  it  to  borrow  money  to  pay  a  deposit. 
Held,  that  a  contract  incurriug  such  an  indebt- 
edness was  ultra  vires,  and  not  enforceable  as 
agaiDHt  nonstockholding  depositors. 

2.  Though  the  defease  of  ultra  vires  was 
pleaded  by  defendant  to  plaintiff's  complaint 
only,  tbe  answer  to  tbe  complaint  of  intervener, 
claiming  as  au  attaching  creditor  of  plaintiff's 
assignor,  bnring  merely  denied  the  indebtedness 
to  such  assignor,  yet  it  appearing  intervener 
was  not  harmed  by  su.;h  omission  to  again  plead 
ultra  vires,  and  that  the  court  below  treated 
it  as  properly  pleaded  against  I)im,  tbe  finding 
of  ultra  vires,  required  by  tbe  evidence,  should 
have  been  against  him,  as  well  as  plaintiff. 

3.  Specifications  of  insufficiency  of  evidence 
to  support  a  finding,  which  point  to  each  of  the 
probative  facts,  are  sufficient. 

In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Frank  J.  Mu- 
rasky.  Judge. 

Action  by  Charles  B.  Laldlaw  against  tbe 
Pacific  Bank.  Mathew  McOowan  interven- 
ed. From  an  adverse  judgment  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
veraed. 

E.  D.  Sawyer  (J.  M.  Burnett,  of  counsel), 
for  appellant  James  M.  Allen  and  Isaac 
Frohman,  for  respondent  Laldlaw.  Roger 
Johnson,  for  respondent  McGowan. 

PER  CITRIAM.  Two  appeals,  each  Inde- 
pendent of  the  other,  one  being  from  the 
Judgment  and  the  other  from  the  order  de- 
nying tbe  Pacific  Bank  a  new  trial,  are  be- 
fore OB  in  this  case.    The  appeal  from  tbe 

•Rehearing  denied  October  22,  1902. 


Judgment  has  been  heretofore  considered  (6T 
Pac.  897),  but  a  rehearing  was  granted,  and' 
the  two  appeals  will  now  be  disposed  of  Id. 
one  oplnk)n. 

On  tbe  appeal  from  tbe  order  denying  a 
new  trial  It  Is  contended  that  the  finding  of 
the  court  to  the  effect  that  tbe  appellant  the 
Pacific  Bank,  on  or  about  the  22d  day  of 
June,  1893,  became  indebted  to  plaintiff's  as- 
signor, B.  H.  McDonald,  in  tbe  sum  of  $97,- 
003,  for  money  theretofore  paid,  laid  out,  and 
expended  by  said  McDonald  for  the  use  and 
benefit  of  said  defendant  and  at  Its  request. 
Is  not  supported  by  the  evidence.  We  think 
this  contention  Is  well  founded.  From  the 
evidence  It  appears  that  the  People's  Home 
Savings  Bank  was  a  depositor  in  the  defend- 
ant bank  to  the  extent  of  $150,000,  and  was 
pressing  for  payment,  but  defendant  coulA 
not  pay  the  same  from  its  own  means  at  that 
time.  That  thereupon,  at  the  request  of  tbe 
Pacific  Bank,  the  amount  of  tbe  $150,000  wa» 
secured  to  tbe  People's  Home  Savings  Bank, 
by  a  mortgage  given  It  upon  16,000  acres  of 
land  in  San  Luis  Obispo  county,  belonging  to 
R.  H.  McDonald,  the  plaintiff's  assignor. 
This  was  accomplished  In  the  following  man- 
ner: Said  real  property  was  conveyed  by 
said  R.  H.  McDonald,  acting  through  his  at- 
torney In  fact  R.  H.  McDonald,  Jr.,  to  one- 
A.  L.  Jenkins,  an  employe  of  tbe  defendant,, 
without  any  consideration  being  paid  there- 
for by  said  Jenkins,  and  Jenkins  then  mort- 
gaged tbe  property  to  the  Savings  Bank. 
Jenkins  received  nothing  on  account  of  It, 
but  on  tbe  execution  of  the  mortgage  a» 
aforesaid  the  Savings  Bank  credited  the  Pa>- 
clflc  Bank  with  said  amount,  and  the  Padfie 
Bank  charged  it  to  tbe  Savings  Bank,  and- 
gave  R.  H.  McDonald  credit  for  the  same.: 
About  four  days  later  the  Pacific  Bank  clos- 
ed its  doors,  and  some  four  months  there- 
after, on  October  16,  1893,  after  due  proceed- 
ings. It  was  adjudged  Insolvent  under  the 
act  of  March  30,  1878,  creating  a  board  of 
bank  commissioners,  and  was  prohibited' 
from  the  further  transaction  of  business, 
and  ever  since  has  been  in  process  of  liquida- 
tion under  said  act  It  has  since  paid' divi- 
dends amounting  to  40  per  cent,  on  the  un-^- 
secured  claims  of  Its  nonstockholding  depos- 
itors and  other  creditors,  and  the  remalniug- 
assets  are  of  sufficient  value  to  enable  it  to 
pa.v  40  per  cent,  to  plaintiff  and  Intervener 
upon  the  dnim  Involved  In  this  action,  pro- 
vided no  other  creditor  is  paid.  McDonald 
was  credited,  as  a  depositor  by  the  Paclflo 
Bank,  with  the  said  $150,000,  and  was  char- 
ged with  amounts  drawn  out  by  him  so  as- 
to  reduce  the  credit  to  tbe  $97,003  sued  for 
herein.  Tbe  Pacific  Bank  was  Incorporated 
under  tbe  act  of  April  11,  1862  (St  18G2,  p. 
199).  This  act  provides,  In  section.  10,  that 
"It  shall  not  be  lawful  for  tbe  corporation, 
or  the  dlrectots,  to  contract  any  debt  or  lia- 
bility against  the  corporation,  for  any  pur- 
pose whatever,  but  the  capital  stock  and  tbe 
assets  of  the  corporation  shall  be  a  aecuiitx. 
Digitized  by  VJiOOvTC 
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to  depositors  who  are  not  stockholders,  and 
the  by-laws  may  provide  that  the  same 
security  shall  extend  to  deposits  made  by 
stockholders."  The  by-laws  of  the  Pacific 
Bank  do  not  proTlde  that  the  same  security 
shall  extend  to  deposits  made  by  stockhold- 
ers. It  is  further  provided  in  the  said  act 
and  In  the  amendments  thereto  of  1864  (see 
St.  1803-04,  p.  158)  that  the  corporation  shall 
have  certain  powers  necessary  and  usual 
in  tlie  transaction  of  the  business  of  a  sav- 
ings bank.  It  is  empowered  by  the  act, 
among  other  things,  to  purchase  a  lot  and 
building  necessary  In  its  business;  to  loan 
and  Invest  the  funds  of  the  corporation;  to 
receive  deposits  of  money,  and  to  loan  and 
Invest  the  same;  to  collect  the  same,  with 
interest,  and  to  repay  such  deposits  without 
interest,  or  with  so  much  of  the  earnings 
and  Interest  as  the  by-laws  of  the  corpora- 
tion may  provide.  There  are  various  other 
matters  for  which.  It  appears  from  the  act, 
the  corporation  may  become  bound  as  for  an 
Indebtedness,  and  as  to  all  these  matters  It 
may  properly  be  said,  construing  the  various 
sections  of  the  statute  together,  that  they 
constitute  exceptions  and  qualifications  of 
the  general  inhibition  laid  down  in  section 
10  of  the  act  against  the  contracting  of  any 
debt  or  liability  whatever.  But  nowhere  in 
the  act  Is  there  anything  to  be  found  qualify- 
ing this  Inhibition  so  as  to  permit  the  corpo- 
ration to  Incur  an  Indebtedness  for  money 
loaned  to  It  or  laid  out  and  expended  for  Its 
benefit  In  the  manner  and  form  herein  dis- 
closed. The  act  Is  the  charter  of  the  corpo- 
ration defendant;  and,  a  corporation  being 
the  creature  of  the  law,  the  legislature  has 
the  power  to  limit  It  as  to  the  business  It 
shall  transact,  as  well  as  to  the  tnanner  In 
which  it  shall  be  transacted;  and  it  is  clear 
from  a  reading  of  the  entire  act  that  it  was 
the  Intention  and  purpose  of  the  legislature 
to  withhold  from  the  corporation  the  power 
to  run  In  debt  for  borrowed  money,  or  to  do 
what  seems  to  be  substantially  the  same 
thing,— incur  an  indebtedness  for  money  paid 
out  ^  a  third  party  at  Its  request  In  dis- 
charge of  Its  obligation.  The  primary  pur- 
pose of  the  law  constituting  the  charter  of 
defendant  was  that  it  should  be  conducted 
for  the  purpose  of  receiving  deposits  and 
loaning  the  same,  so  that  they  should  earn 
interest,  and  thereby  be  of  profit  to  the  cor- 
poration as  well  as  to  the  depositors.  It 
was  never  contemplated  that  the  corporation 
should  become  a  borrower  of  money  and  a 
payer  of  interest  and,  unless  the  act  is  ao 
-construed,  then  the  provision  against  the 
contracting  of  "any  debt"  must  go  for 
naught  As  we  have  seen,  the  borrowing  of 
money  is  not  made  an  exception  to  this  gen- 
eral provision  by  any  other  provision  of  the 
act;  and  if,  by  construction,  such  an  in- 
•debtedness  is  to  be  excepted  from  its  opera- 
tion, by  similar  construction  indebtedness  for 
.any  and  every  other  purpose  can  be  except- 
«d,  and  thus  the  institution  be  turned  en- 


tirely away  from  the  purpose  of  the  law  in 
which  It  has  Its  foundation.  The  corpora- 
tion had  no  power  to  request  or  contract  for 
the  payment  of  its  debts  by  a  third  person, 
but  under  the  act  it  should  pay  its  own  debts 
out  of  its  own  funds;  and  when  it  could  not 
do  this  It  was  time  for  It  to  close  Its  doors. 
Its  contract  with  McDonald  was,  therefore, 
ultra  vires,  and  cannot  be  enforced  under  the 
circumstances  here  presented.  McDonald's 
payment  of  the  People's  Home  Savings  Bank 
must  be  treated  as  a  mere  voluntary  act  on 
his  part  which,  to  say  the  least  created  no 
right  against  the  Pacific  Bank  that  should 
be  permitted  In  any  way  to  Impair  the  rights 
of  nonstockholdlng  depositors  clearly  Intend- 
ed to  be  secured  to  them  by  the  statute. 

No  question  of  subrogation  arises  In  the 
case,  as  the  action  on  the  part  of  plaintiff 
as  well  as  upon  Intervener's  part  does  not 
in  any  respect  proceed  upon  the  theory  of 
subrogation,  but  on  the  contrary,  the  com- 
plaints of  both  of  said  parties  count  distinct- 
ly upon  money  loaned  to  the  Pacific  Bank, 
and  upon  money  paid,  laid  out  and  expended 
for  Its  benefit 

We  have  herein  treated  the  plaintlfTs 
rights  from  the  standpoint  of  respondent's 
claim  that  plaintlfTs  assignor,  McDonald,  be- 
came, by  virtue  of  the  transaction,  a  general 
creditor  of  the  Pacific  Bank,  and  not  a  de- 
positor therein;  and,  treating  him  thus,  we 
hare  seen  that  he  became  a  general  creditor 
for  a  purpose  and  in  a  way  forbidden  by  the 
statute,  and  against  which  it  was  one  of  the 
purposes  of  the  statute  to  secure  the  non- 
stockholding  creditors.  Respondents  seem  to 
concede  that  if  McDonald,  being  a  stockhold- 
er as  he  was,  stood  in  the  position  of  a  de- 
positor as  to  the  sum  involved  in  this  case. 
he  could  not  recover.  St  1862,  p.  201,  i  10; 
Murphy  v.  Pacific  Bank,  118  Cal.  334,  51  Pac. 
317;  Id..  130  Cal.  S42.  62  Pac.  1069.  It  Is 
plain,  then,  that  whether  his  relation  to  the 
defendant  was  that  of  a  general  creditor  or 
that  of  a  depositor,  the  result  must  be  the 
same,  and  it  Is  not  therefore,  necessary  that 
we  should  analyze  the  evidence  to  determine 
in  which  of  these  two  relations  McDonald 
stood.  In  either  event  It  Is  plain  that  the 
finding  of  indebtedness  stands,  as  a  matter 
of 'law,  without  support  in  the  evidence,  and 
that  the  defendant's  motion  for  a  new  trial 
should  have  been  granted. 

We  are  further  of  the  opinion  that  a  prop- 
er construction  of  section  10  of  the  statute 
gives  nonstockholdlng  depositors  a  security 
in  the  capital  stock  and  the  assets  of  the  cor- 
poration, which  should  be  satisfied  (the  bank 
being  In  liquidation)  before  any  other  credit- 
or should  be  permitted  to  apply  any  portion 
of  such  capital  stock  or  assets  to  the  satis- 
faction of  his  debts.  If  there  was  no  statute 
on  the  subject  at  all,  the  nonstockholdlng  de- 
positors would  have  security  in  common  (at 
least)  with  other  creditors  in  the  capital 
stock  and  assets.  The  legislature  Intended 
to  give  to  these  nonstockholdlng.  denqsitorB 
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•ome  right  that  they  did  not  possess  under 
tbe  law  and  In  the  absence  of  the  statute, 
and  also  to  confer  this  same  right  upon 
stockholding  depositors  when  the  by-laws  of 
the  corporation  should  provide  for  It  Con- 
strue the  statute  contrary  to  this,  and  It  fol- 
lows that  the  legislature  did  a  vain  and  use- 
less thing  when  It  enacted  section  10. 

The  facts  showing  that  the  alleged  con- 
tract was  ultra  vh-es  and  void  were  fully 
pleaded  In  defendant's  answer  to  plaintlfTs 
amended  complaint.  The  record  shows  that 
this  answer  was  served  and  filed  May  10, 
1888,  some  15  days  after  the  amended  com- 
plaint of  intervener  had  been  filed.  The 
statute  required  that  It  should  be  served  on 
intervener  as  well  as  on  plaintiff,  and  we 
presume  that  It  was  so  served.  From  this 
tbe  Intervener  had  full  notice  as  to  this  af- 
flnuatlve  defense  that  was  Interposed  for 
the  purpose  of  preventing  tbe  plaintiff  from 
obtaining  a  Judgment  In  which  the  interven- 
er hoped  to  share.  In  its  answer  to  the 
amended  complaint  in  intervention  the  de- 
fendant did  not  i^peat  the  facts  showing  the 
invalidity  of  the  contract  sued  on,  but  con- 
tented itself  with  denying  the  allegations  of 
indebtedness  to  McDonald  contained  in  said 
complaint  in  Intervention.  The  trial  court, 
however,  treated  the  question  of  the  validity 
of  the  contract  sued  on  as  properly  in  Issue 
as  to  all  parties  to  the  suit;  and  In  this  we 
see  no  error  that  could  have  worked  any  In- 
Jury  to  the  Intervener.  He  had  Intervened 
principally  for  the  purpose  of  seeing  to  It 
that  the  plaintiff  obtain  a  Judgment  against 
the  defendant  for  he  hoped  to  share  in  that 
Judgment.  His  rights,  as  set  forth  In  his 
complaint,  were  merely  those  of  an  attach- 
ing or  Judgment  creditor  of  K.  H.  McDonald, 
and,  of  course,  his  right  of  recovery  against 
defendant  depended  entirely  upon  McDon- 
ald's rights.  He  cannot  complain  that  he 
was  taken  by  surprise  by  this  atfirmatlve  de- 
fense, for  he  had  previous  notice  of  It,  and 
every  opportunity  to  present  his  side  of  the 
question  concerning  It  When  he  had  Inter- 
vened, he  became  In  a  sense  substituted  as 
the  plaintiff  In  the  case,  at  least  to  the  ex- 
tent of  his  undisputed  claim  against  McDon- 
ald; and  It  was  his  right  to  maintain  that 
daim  against  any  defense  that  might  be  set 
op  against  it  in  any  way.  He  has  vigorously 
attacked  the  defense  in  question  on  this  ap- 
peal, and  we  have  no  doubt  that  he  did  tbe 
same  thing  In  the  court  below,  and  with  the 
same  effect  as  though  the  defense  had  been 
pleaded  twice  In  the  case,  Instead  of  only 
once.  Therefore,  wblle  we  think  it  would 
have  been  the  better  practice  to  have  special- 
ly pleaded  the  defense  of  the  invalidity  of 
the  contract  In  the  answer  to  the  complaint 
b)  intervention,  yet  it  alBrmatively  appearing 
that  under  the  facts  of  this  case  the  inter- 
vener was  not  harmed  by  its  omission,  and 
that  the  court  below  treated  It  as  properly 
pleaded  as  against  the  Intervener,  It  follows 
that  the  finding  upon  that  issue  should  have 


been  In  defendant's  favor  as  against  the  in- 
tervener as  well  as  against  the  plaintiff,  and 
that  a  new  trial  should  therefore  be  granted 
as  against  the  intervener  also. 

It  Is  contended  that  the  specifications  of 
Insufficiency  of  the  evidence  to  support  the 
finding  of  indebtedness  are  defective.  This 
contention  may  be  disposed  of  on  the  authori- 
ty of  Motz  V.  Motz  (Cal.)  60  Pac.  204,  and 
Founders'  Co.  v.  Packer,  130  Cal.  461,  62 
Pac.  744.  In  those  cases  it  appeared,  as  It 
does  in  this  case,  that  the  testimony  was  all 
In  ti'.e  record,  and  that  the  specifications  of 
particulars  pointed  to  each  of  the  probative 
facts  contained  in  the  findings  attacked  on 
tbe  appeal,  and  that  they  were,  therefore, 
sufficient  to  fairly  notify  respondent  of  the 
contention  that  would  be  urged  against  the 
finding  upon  appeal.  We  think  tbe  specifica- 
tious  of  particulars  are  sufficient  As  the  or- 
der appealed  from  must  be  reversed,  and 
this  will  have  the  effect  to  annul  the  Judg- 
ment and  on  a  new  trial  the  finding  as  to 
the  Indebtedness  under  the  law  and  evidence 
will  probably  be  adverse  to  plaintiff,  it  seems 
to  be  unnecessary  to  further  notice  the  ap- 
peal from  the  judgment 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 


SEOO  T.  SOUTHERN  PAO.  CO.    (Sac.  9S6.) 
(Supreme  Court  of  California.     Oct  2,  1902.) 

RAILROADS— ACCIDENT  AT  CROSSINO-COMPA- 

NT'S  WILLFUL  NBOLIOENCB-GONTRIB- 

UTORY  NBOUOBNCB— EFFECT. 

1.  Though  a  railroad  company  was  willfully 

and  wautonly  negligent  in  runoing  a  train  at 

exceBsive  speed  over  a  crossing  greatly  used  by 

the  pnbhc   where  there  was  no  flagman,   yet 

where  a  traveler  negligently  attempted  to  croaa 

tbe  track  in  front  of  such  train,  and  was  killed, 

tbe  company  was  not  liable  in  damages. 

Department  1.  Appeal  from  superior  court, 
Solano  county:  A.  J.  Buckles,  Judge. 

Action  by  F.  F.  Sego  against  the  Southern 
Pacific  Company.  From  a  Judgment  for  de- 
fendant plaintiff  appeals.    Affirmed. 

Arthur  W.  North,  Frank  R.  Devlin,  and 
George  R.  l/ovejoy,  for  appellant  George  A. 
Lamont  and  Foshay  Walker,  for  respondent 

GAROUTTE.  J.  Action  for  damages 
brought  by  the  father  for  the  death  of  bis 
son.  defendanfs  train  having  killed  him  at 
a  highway  crossing.  Defendant  relied  upon 
contributory  negligence,  and  at  the  conclu- 
sion of  plaintiff's  evidence  he  was  nonsuited 
upon  that  pround.  The  appeal  Is  taken  from 
the  Judgment  and  a  bill  of  exceptions  con- 
taining the  evidence. 

For  the  purposes  of  this  appeal  It  will  be 
assumed  that  deceased  was  guilty  of  contrib- 
utory negligence  in  attempting  to  cross  the 
railroad  track  tai  front  of  the  moving  train. 
It  will  also  be  assumed  for  the  purposes  of 
the  appeal  that  defendant  was  guilty  of  neg- 
ligence by  reason  of  the  manner  in  which  It 
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was  mnnlnt;  Its  train  at  the  place  of  the  ac- 
cident, In  this:  that  the  speed  was  excessive, 
and  that  the  crossing  was  one  greatly  used 
by  the  ti'aveling  public,— no  flagman  being  to 
attendance.  In  the  face  of  the  two  conces- 
sions suggested.  Involving  the  negligence  of 
the  defendant  and  the  contributory  negli- 
gence of  the  party  killed,  plaintiff  claims 
that  defendant  was  guilty  of  wanton  and 
willful  negligence  In  running  its  train  at  an 
excessive  rate  of  speed  at  the  place  where 
the  accident  occurred,  and  therefore  deceas- 
ed's contributory  negligence  does  not  defeat 
a  recovery.  Whatever  the  law  upon  this 
question  may  be  In  some  of  the  other  states 
of  the  Union,  we  are  not  specially  concerned, 
for  in  this  state  it  may  be  said  to  be  well 
settled.  This  question  was  directly  Involved 
In  OBrlen  v.  McGlinchy,  G8  Me.  552,  where 
the  court  said:  "Generally,  It  Is  a  defense  to 
an  action  of  tort  that  the  plaintiff's  negli- 
gence contributed  to  produce  the  tojury. 
But  in  cases  falling  within  the  foregoing  de- 
scription, where  the  negligent  acts  of  the 
parties  are  distinct  and  independent  of  each 
other,  the  act  of  the  plaintiff  preceding  that 
of  the  defendant,  it  Is  considered  that  the 
plaintiff's  conduct  does  not  contribute  to 
produce  the  Injury,  If,  notwlthstandhig  his 
negligence,  the  Injury  could  have  been  avoid- 
ed by  the  use  of  ordinary  care  at  the  time 
by  the  defendant  This  rule  applies  usually 
In  cases  where  the  plaintiff  or  his  property 
Is  hi  some  position  of  danger  from  a  threat- 
ened contact  with  some  agency  under  the 
control  of  the  defendant,  when  the  platotiff 
cannot,  and  the  defendant  can,  prevent  an 
injury.  Lord  Ellenborough,  In  Butterfleld  v. 
Forrester,  11  East,  60,— a  much-quoted  case, 
—declared  that  'one's  being  In  fault  will  hot 
dispense  with  another's  using  ordinary  care.' 
Blaclcburn,  J.,  In  Radley  v.  Railway  Co.,  L. 
R.  10  Exch.  100,  expresses  the  idea  in  this 
wise:  'A  man  Is  bound,  when  he  puts  him- 
self In  a  place  where  he  knows  other  persons 
are  coming,  not  only  for  bis  own  safety,  but 
for  that  of  his  neighbors,  to  take  reasonable 
care  of  himself  and  of  bis  property;  but, 
whether  he  does  this  or  not,  it  does  not  re- 
lieve anybody  else  who  comes  there  from  the 
duty  of  also  taking  reasonable  care.'  •  •  • 
But  this  principle  would  not  govern  where 
both  parties  are  contemporaneously  and  ac- 
tively In  fault,  and  by  their  mutual  care- 
lessness an  injury  ensues  to  one  or  both  of 
them;  nor  where  the  negligent  act  of  the 
defendant  takes  place  first,  and  the  negli- 
g'CDoe  of  the  plaintiff  operates  as  an  inter- 
Aculng  cause  between  it  and  the  injury." 
The  law  is  well  stated  in  this  Maine  case, 
and  It  has  been  approved  by  several  deci- 
sions of  this  court  It  appeals  to  sound  rea- 
son that,  even  conceding  a  railroad  company 
to  be  guilty  of  willful  and  wanton  negligence 
tn  handling  its  train,  still  those  acts  upon 
its  part  can  be  no  excuse  for  the  traveler  to 
close  his  eyes  to  approaching  danger  and 


rush  blindly  hito  It.  No  conduct  on  the  part 
of  the  company,  no  matter  how  willful  and 
wanton,  will  release  a  person  from  using  or- 
dinary care  to  preserving  himself  from  dan- 
ger and  consequent  Injury.  As  said  in  the 
case  cited,  under  such  circumstances  both  of 
the  parties  are  equally  at  fault  and  there 
can  be  no  recovery.  — fiven  conceding  the  neg- 
ligence of  the  company  to  be  the  greater 
negligence,  still  to  this  state  the  courts  do 
not  recognize  the  principle  of  law  relating  to 
comparative  negligence  which  obtatos  to 
some  of  our  sister  states.  The  principle  of 
law  bearing  upon  a  recovery  when  the  de- 
fendant is  guilty  of  willful  and  wanton  neg- 
ligence, notwithstanding  the  party  injured 
may  have  been  guilty  of  what  may  be  called,, 
in  general  terms,  contributory  negligence, 
finds  an  apt  Illustration  In  Esrey  v.  Southern 
Pac.  Co.,  103  Cal.  544,  37  Pac.  500.  There 
plaintiff,  by  reason  of  lack  of  ordinary  care, 
placed  herself  to  a  position  of  danger.  De- 
fendant, knowing  her  danger,  did  not  use  or- 
dinary care  In  protecting  her  from  danger. 
In  that  case,  technically  speaking,  plalntUT 
was  not  guilty  of  contributory  negligence,, 
for  her  negligence  did  not  proximately  con- 
tribute to  the  injury.  In  cases  of  that  char- 
acter It  may  be  well  said  that  the  later  negli- 
gence is  the  proximate  cause  of  the  tojury,. 
and  that  the  earlier  negligence  of  the  party 
Injured  is  too  remote  to  be  classed  as  con- 
tributory negligence.  In  discussing  this  rule 
of  law  It  Is  said  in  Everett  v.  Railway  Co., 
115  Cal.  128,  43  Pac.  2Wr46  Pac.  889,  34  L. 
R.  A.  850:  "The  rule  can  never  apply  to  a 
case  where,  as  here,  the  negligence  of  ttae- 
party  tojured  continued  up  to  the  very  mo- 
ment of  the  Injury,  and  was  a  contributing- 
and  efficient  cause  thereof.  For  it  Is  ap- 
parent by  the  slightest  care  and  effort  on  the 
part  of  the  deceased  he  could  have  put  him- 
self out  of  danger  up  to  the  last  moment 
before  he  was  struck."  And  that  Is  exactly 
the  case  the  court  now  has  before  It  The 
negligence  of  the  party  killed  continued  up 
to  the  very  moment  of  time  when  he  was 
struck  by  the  approachtog  train.  There  is  here 
no  question  of  remote  or  earlier  negligence 
upon  his  part.  And  conceding  him  guilty  of 
negligence,  that  negligence  necessarily  con- 
tributed directly  to  his  death.  The  case  at 
bar  Is  quite  similar  in  Its  facts  to  Glascock 
v.  Railroad  Co.,  73  Cal.  140,  14  Pac.  520, 
where  this  court  said:  "Mr.  Glascock  either 
saw  the  train  before  he  reached  the  track,  or 
he  did  not  look  toward  the  track  as  he  ap- 
proached It  •  •  •  If  he  looked,  he  saw, 
and,  having  age  and  faculties  to  understand 
the  dangers,  is  charged  with  a  knowledge  of 
them,  and  was  bound  to  act  upon  that 
knowledge  as  a  prudent  and  cautious  man 
would  under  the  circumstances.  His  failure 
so  to  act  was  negligence  which,  notwith- 
standing the  negligence  of  the  defendant,  the 
law  regards  as  such  a  contributory  cause  on 
his  part  as  will  make  the  Injury  his  own  mis- 
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fortune,  and  relieve  the  otber  party  from  lia- 
bility therefor." 

For  the  foregoing  reasons  the  Judgment  Is 
affirmed. 


J. 


We  concur:    VANDYKE.  J.;  HARRISON, 


SPARKS  et  al.  ▼.  BELL  et  al.    (S.  P.  2,970.) 

(Sapreme  Court  of  California.    Oct.  3;  1802.) 

ATTACHVfENT— MOTION    TO    DISCHAROK— AF- 
FIDAVITS—MISNOMER— RESIDENCE 
—SEVERAL   DEFENDANTS. 

1.  Under  the  direct  provision  of  Code  Civ. 
Proc.  S  5^.  the  defendant  to  an  attachment  suit 
mar  apply  by  motion  for  a  discharge  of  the 
writ  of  attachment,  before  any  attachment  shall 
have  been  actually  levied. 

2.  It  was  plainly  stated  In  certain  affldavita 
tiled  in  support  of  a  motion  to  discharge  an 
attachment  that  affiants  were  the  defendants, 
their  true  names  being  slightly  changed  in  the 
attachment  proceedings.  Held  that,  the  affi- 
davits not  being  denial,  the  court  would  treat 
the  afliants  as  the  defendants,  and  not  as 
strangers  or  intruders. 

3.  An  attachment  issued  on  an  affidavit  that 
defendants  were  nonresidents  of  the  state,  and 
(hat  the  indebtedness  was  upon  a  contract  for 
the  direct  payment  of  money,  cannot  stand 
when  it  ap^iears  that  defendants  were  really 
residents,  since  the  affidavit  did  not  further 
state  that  the  claim  "has  not  been  secured, 
etc.,"  as  is  necessary  in  the  case  of  residents, 
mider  Code  Civ.  Proc.  {  538. 

4.  The  writ  should  be  discharged  though  only 
two  of  the  six  defendants,  whose  property  was 
all  to  be  taken  under  the  writ,  are  proven  to  b« 
nonresidents. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  conrt,  city  and  county 
of  San  Francisco;  Thomas  P.'  Graham,  Judge. 

Action  by  John  Sparks  and  another  against 
Charles  Bell  and  others.  Prom  an  order  de- 
nying their  motion  to  discharge  a  writ  of  at- 
tachment, defendants  appeal.     Reversed. 

Deal,  Tauszky  &  Wells,  for  appellants. 
Blgelow  &  Dorsey  and  R.  M.  P.  Soto,  for  re- 
spondents. 


CHIPMAN.  C.  Motion  to  discharge  writ  of 
attachment.  Defendants  appeal  from  the  or- 
der denying  their  motion.  The  complaint  con- 
tains two  counts:  (1)  Alleging  that  within  two 
months  before  the  commencement  of  the  ac- 
tion plaintiffs  sold  and  delivered  to  defend- 
ants certain  mineral  ores  of  the  value  of  $23,- 
000;  (2)  that  within  the  same  time  defendants 
received  and  had,  to  and  for  the  use  of  plain- 
tiffs, $25,000.  The  complaint  was  verified  by 
one  of  plaintiffs'  attorneys,  Mr.  Soto,  who  also 
made  affidavit  that  "the  above-named  defend- 
ants are  all  nonresidents"  of  this  state,  aver- 
red the  indebtedness  "upon  a  contract  for 
the  direct  payment  of  money,"  and  upon  this 
affidavit  and  a  bond  a  writ  of  attachment  was 
issued.  In  the  complaint  and  attachment  pa- 
pers the  defendants  were  named  as  Charles 
Bell,  W.  A.  Fleet,  Thomas  Dougherty,  Thomas 
Ford.  .Tohn  Doe,  and  Richard  Roe,  the  last 
two  being  fictitious  names.    Thomas  S.  Ford 


made  and  filed  hisi  atDdavit  In  support  of  the 
motion,  stating  "that  he  is  the  same  person 
designated  In  the  complaint  in  said  action  as 
Thomas  Ford."  Affiant  further  states  that  W. 
A.  Sleep  is  one  of  the  defendants  In  said  ac- 
tion, and  "that  said  defendant  has  been  er- 
roneously designated  therein  as  W.  A.  Fleet." 
Affidavits  were  alsa  filed  by  Charles  B.  Bell 
and  Thomas  Dougherty  stating  that  affiants 
are  defendants  In  said  action,  and  "that  said 
Charles  B,  Bell  Is  the  same  person  designated 
in  the  complaint  In  said  action  as  Charles 
Bell,  and  that  W.  A.  Sleep  Is  one  of  the  de- 
fendants In  said  action,  and  that  said  defend- 
ant has  been  erroneously  defiiguated  therein 
as  W.  A.  Fleet,  and  that  Thomas  S.  Ford 
Is  the  same  person  designated  \n  the  com- 
plaint in  said  action  as  Thomas  Ford.  Af- 
fiants further  averred  In  these  affidavits  "that 
defendants  Thomas  S.  Ford  and  W.  A.  Sleep 
reside,  and  for  more  than  twenty  years  last 
past  have  resided,  in  Nevada  county,  state  of 
California;  that  said  Thomas  S.  Ford  has  been 
district  attorney  of  said  Nevada  county,  state 
of  California,  and  that  said  defendant  Thomas 
S.  Ford  and  the  defendant  W.  A.  Sleep  are 
and  were,  at  the  time  of  the  commencement 
of  this  action  and  long  prior  thereto,  attorneys 
at  law  practicing  their  profession  in  Nevada 
county,  state  of  California;  and  that  said  de- 
fendants were,  at  the  time  of  the  commence- 
ment of  this  action,  known  to  J.  W.  Dorsey, 
i  one  of  the  attorneys  for  the  plaintiffs  herein." 
Afilants  deny  that  defendants  are,  or  that  ei- 
ther of  them  Is,  Indebted  to  plaintiffs  in  any 
earn  whatever  on  contract,  as  alleged  in  the 
complaint  or  otherwise  or  at  all;  also  specific- 
ally deny  each  allegation  of  the  complaint; 
aver  that  affiants  were  in  the  city  and  county 
of  San  Francisco  from  the  commencement  of 
the  action,  July  25,  1901,  until  July  31,  1901, 
but  summons  was  not  served  upon  any  of  de- 
fendants herein,  and  aver,  on  Information, 
that  said  attorney  Dorsey  knew  affiants  were 
In  said  city  during  said  time;  aver  that  the 
action  was  not  brought  In  good  faith  by  plain- 
tiffs or  either  of  them,  but  was  brought,  and 
said  writ  of  attachment  was  caused  to  be  Is- 
sued, by  plaintiffs  for  the  purpose  of  hinder- 
ing or  harassing  defendants.  The  notice  of 
motion  stated  that  Charles  B.  Bell  (sued  as 
Charles  Bell),  W.  A.  Sleep  (sued  as  W.  A. 
Fleet),  Thomas  Dougherty,  and  Thomas  S. 
Ford  tsued  as  Thomas  Ford),  "appearing 
specially  for  the  purpose  of  this  motion  and 
not  otherwise,  will  •  •  •  tnove  •  •  • 
for  an  order  vacating  •  •  •  the  writ  of 
attachment  *  *  *  on  the  grounds";  that 
the  writ  was  Improperly  and  Irregularly  Is- 
sued; "that  the  affidavit  of  R.  M.  F.  Soto, 
upon  which  said  writ  of  attachment  was  Is- 
sued, Is  untrue"  in  stating  that  all  the  de- 
fendants are  nonresidents,  etc.,  whereas  the 
said  Ford  and  Sleep  are  and  have  been  resi- 
dents of  this  state  for  more  than  20  years, 
giving  residence;  also  that  said  affiant  states 
that  defendants  are  indebted  to  plaintiffs, 
etc.,  whereas  none  of  dr-f^iidanU  are  so  in- 
Digitized  by  LjOOQ  IC 
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dcbted  or  Indebted  at  all  to  plaintiffs,  upon 
contract  or  otliervFlse.  PInlntiffs  filed  no 
counteraffidavlts.  The  affidavits  did  not 
state  that  either  the  writ  or  the  summons 
had  been  served,  or  that  defendants  had 
property  subject  to  attachment.  By  not  de- 
nying Soto's  affidavit  In  that  regard,  It  Is  ad- 
mitted that  defendants  Bell  and  Doagb«:ty 
are  nonresidents. 

Respondents  contend  that  there  Is  no  au- 
thority for  the  motion  because  appellants 
vN'ere  not  defendants,  but  strangers  to  the 
«ase;  that  section  550  of  the  Code  of  CtvU 
Procedure  Is  intended  for  the  benefit  of  a  de- 
fendant whose  property  has  been  attached, 
■and  no  one  else  Is  aggrieved;  that  no  one 
«an  be  a  defendant  unless  he  Is  a  party  to 
the  action,  and,  even  though  named  as  a 
party  In  the  complaint,  he  Is  not  in  law  a 
party  until  he  has  either  been  brought  In  by 
legal  process  or  has  voluntarily  submitted 
himself  to  the  Jurisdiction  of  the  court;  that 
no  summons  having  been  served,  and  the 
names  of  appellants  being  different  from 
those  mentioned  as  defendants  In  the  title  of 
the  action,  it  cannot  be  legally  assumed  that 
they  are  the  persons  intended  to  be  sued, 
or  that  by  Charles  Bell  is  meant  Charles  B. 
Bell,  by  W.  A.  Fleet  Is  meant  W.  A.  Sleep, 
or  by  Tbomas  Ford  is  meant  Thomas  S. 
Ford.  Finally,  It  is  urged  that  as  the  de- 
fendants are  nonresidents  the  proceeding  is 
in  rem,  and  Jurisdiction  depends  upon  the 
levy  of  the  attachment,  without  which  there 
can  be  no  binding  Judgment,  and  that  "If 
any  Interloper,  specially  appearing,  may  thus 
attack  the  writ  of  attachment,  the  court  may 
tie  robbed  of  its  Jurisdiction." 

Section  556  of  the  Code  of  Civil  Procedure 
provides  that  "the  defendant  may  also  at 
any  time,  either  before  or  after  the  release 
of  the  attached  property,  or  before  any  at- 
tachment shall  have  been  actually  levied, 
apply  on  motion  •  •  •  that  the  writ  of 
attachment  be  discharged  on  the  ground  that 
it  was  Improperly  or  irregularly  issued." 
Section  657,  Id.,  provides:  "If  the  motion  be 
made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidavits  or  other  evi- 
dence in  addition  to  those  on  which  the  at- 
tachment was  made;"  and  section  558,  Id., 
declares  that  the  writ  must  be  discharged  If 
It  satisfactorily  appears  upon  such  applica- 
tion that  it  was  Improperly  or  Irregularly  Is- 
sued. Respondent  is  in  error  In  assuming 
that  the  motion  cannot  be  made  until  after 
the  writ  is  levied.  Nor  do  we  think  appel- 
lants were  Intruders  or  strangers  to  the  ac- 
tion. It  appears  clearly  by  the  affidavits 
that  appellants  are  the  parties  defendant 
sued  as  such  in  the  action,  and  none  know 
better  than  plaintiffs  whether  this  is  true  or 
not.  By  not  denying  the  averments  of  ap- 
pellants* affidavits,  plaintiffs  admit  that  they 
are  true,  and  we  must  so  treat  them.  Where 
the  attachment  has  improperly  issued,— that 
is  to  say,  in  a  case,  as  here,  not  provided  by 


the  statute, — the  evidence  must  usually  be 
sought  dehors  the  papers  upon  which  It  Ls 
evidently  founded.  Kohler  v.  Agasslz,  99 
Cal.  9,  33  Pac.  741;  Shinn,  Attachm.  i  353. 
An  averment  in  the  affidavit  respecting  the 
residence  of  defendant  is  not  conclusive,  but 
the  fact  may  be  inquired  into. .  Id.  |  148. 
The  affidavit  of  Soto  Is  sufficient  to  entitle 
the  writ  to  issue  in  the  case  of  a  nonresident 
defendant,  but  Is  Insufficient  In  the  case  of  a 
resident  defendant,  as  it  fails  to  state  the  re- 
quirements of  subdivision  1,  f  538,  of  the 
Code  of  Civil  Procedure,  that  the  payment 
of  the  claim  "has  not  been  secured,"  etc. 
See  Kohler  v.  Agassiz,  supra.  As  to  defend- 
ants Ford  and  Sleep,  the  writ  clearly  was 
unauthorized. 

In  Kennedy  v.  Bank,  97  Cal.  93,  31  Pac 
846,  33  Am.  St.  Rep.  163,  the  defendants 
were  Jointly  sued  for  an  amount  of  which 
defendant  Havermale  was  only  liable  for  one- 
fifth.  The  writ  commanded  the  sheriff  to  at- 
tach (as  the  writ  here  does)  all  the  property 
of  the  defendants  to  satisfy  the  full  amonnt 
claimed.  Havermale  alone  moved  to  dis- 
solve the  attachment.  The  court  said: 
"Section  556  of  the  Code  of  Civil  Procedure 
provides  that  the  motion  to  discharge  an  at- 
tachment irregularly  Issued  may  be  made 
before  any  actual  levy  under  the  writ,  and 
section  658  of  the  same  Code  further  de- 
clares: 'If  upon  such  application  It  satis- 
factorily appears  that  the  writ  of  attachment 
was  improperly  or  irregularly  Issued,  It  must 
be  discharged.'  Under  these  sections  it  la 
immaterial  whether  much  or  little,  or  any, 
property  of  a  defendant  has  been  actually 
levied  upon,  but' the  court  must,  upon  proper 
application  therefor,  discharge  the  writ  of  at- 
tachment thus  wrongfully  Issued."  The  or- 
der discharging  the  writ  was  affirmed.  So 
here  the  writ  was  irregularly  issued  as  to 
Ford  and  Sleep  as  in  the  case  cited  it  'was 
irregularly  issued  as  to  Havermale,  and  most 
be  discharged. 

It  Is  advised  that  the  order  be  reversed. 

'We  concur:    HATNES,  C:   SMITH,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  la  reversed. 


WALKER  V.  I/ILLINGSTON.    (L.  A.  1,040.)« 
(Supreme  Court  of  California.     Oct.  2.  1902.) 

WATERS  —  RESERVATION  —  DEED-CONSTRUC- 
TION—ADVERSE  USER— APPBALr-RBVIEW. 

1.  On  an  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial  the  snfflciency  of  the  find- 
ings will  not  be  considered. 

2.  A  reservation,  in  a  deed  to  riparian  land, 
of  So  much  water  as  is  necessary  to  work  a 
No.  5  hydraulic  ram.  Is  not  void  for  uncertainty 
as  to  the  n"antity  of  water  reserved,  it  appear- 
ing that  the  necessary  water  is  a  matter  of 
mathematical  computation. 

3.  Riparian  owners  may,  in  a  grant  of  a  part 
of  the  riparian  land,  reserve  a  right  to  the  uaa 
of  riparian  water. 


'Rehearing  denied  November 
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4.  CiT.  Code,  S  1060,  provides  that  ■  reser- 
ration  in  a  grant  la  to  be  interpreted  in  favor 
of  the  grantor.  Held,  that  a  reservation,  in  a 
grant  of  riparian  land,  of  an  amount  of  water 
necessary  to  operate  a  No.  5  hydraulic  ram, 
merely  fixed  the  amount  of  water,  and  tlie  right 
was  not  lost  by  nonnser  of  water  for  a  ram. 

5.  No  c«e  of  water  by  a  riparian  owner  can 
give  him  right*  by  adverse  nser  as  against  au 
upper  owner. 

Department!.  Appeal  from  superior  court, 
Santa  Barbara  county;  W.  S.  Day,  Judge. 

Action  by  George  Walker  against  Claude 
Ijilllngston.  Judgment  for  defendant,  and 
from  an  order  denying  a  new  trial  plaintiff 
appeals.    Affirmed. 

B.  F.  Thomas,  for  appellant  Richards  tt 
Currier,  for  respondent. 

OABOUTTB.  J.  The  present  litigation 
arises  between  conflicting  claims  to  the  use 
of  certain  waters  of  a  stream.  Plaintiff  ap- 
peals from  the  order  denying  his  motion  for 
a  new  trial,  and  upon  that  appeal  the  suffi- 
ciency of  the  evidence  to  support  the  find- 
ings ot  fact  and  the  rulings  of  the  court  up- 
on the  admission  and  rejection  of  evidence 
alone  will  be  considered;  for  It  Is  only  upon 
appeal  from  the  Judgment  that  the  suffi- 
ciency of  the  findings  becomes  material. 

The  facts  are  these:  Pardee  and  Richards 
were  riparian  owners  of  a  certain  tract  of 
land.  They  conveyed  a  part  of  the  land  to 
appellant's  predecessors  In  interest,  the  deed 
containing  the  following  reservation:  "Re- 
serving and  excepting  from  this  conveyance 
and  the  premises  hereby  granted,  unto  us, 
said  Richards  and  Pardee,  and  our  behrs  and 
assigrns,  forever,  so  much  water,  and  the 
use  thereof,  of  the  said  Carplnteria  creek,  as 
may  be  necessary  to  supply  and  work  coa- 
tlnaonsly  a  number  6  hydraulic  ram,  and 
at  sncb  point  upon  onr  premises  adjoining 
those  hereby  conveyed  as  may  at  any  time 
be  selected  by  us,  said  Richards  and  Pardee, 
or  their  assigns,  and  the  right  for  them- 
selves and  for  the  benefit  of  and  Incidental 
to  their  said  premises  and  adjoining  those 
hereby  conveyed  to  appropriate,  take,  and 
nse  said  waters  from  any  part  of  said  creek 
wherever  to  them  may  seem  proper;  provid- 
ing: that  they  shall  turn  back  Into  said  creek 
channel  all  surplus  water  or  waste  water 
from  said  ram  after  the  use  of  the  same  as 
above  provided."  Defendant  is  the  succes- 
sor In  Interest  of  the  remaining  portion  of 
the  Pardee  and  Richards  land,  and  claims 
the  right  to  the  nse  of  the  water  under  the 
aforesaid  reservation.  Upon  the  part  of  ap- 
pellant. Walker,  It  Is  claimed  that  the  reser- 
vation is  void  fcHT  uncertainty,  in  this:  that 
the  qnantity  of  water  reserved  cannot  be 
determined.  To  this  point  evidence  was  In- 
troduced, and  the  court  found  as  a  fact  "that 
the  qnantity  of  water  that  Is  necessary  to 
supply  and  work  continuously  a  No.  0  hy- 
draulic ram  Is  128  gallons  of  water  a  minute, 
and  that  the  quantity  of  water  that  a  No. 
6  hydraulic  ram  will  pump  is  sixteen  gallons 


a  minute."  Largely  upon  the  strength  of 
this  finding  the  court  concluded  as  a  matter 
of  law  "that  defendant  is  entitled  to  take 
from  the  water  of  said  creek  and  to  use  and 
appropriate  to  himself,  prior  and  superior  to 
any  right  of  plaintiff,  a  quantity  of  water 
representing  a  flow  of  16  gallcms  a  minute. 
If  the  quantity  of  watec  which  may  be 
pumped  by  a  No.  6  hydraulic  ram  under  any 
given  conditions  Is  a  matter  susceptible  of 
ascertainment  then  the  measure  here  fur- 
nished Is  sufficiently  certain.  The  testimony 
of  the  expert  witness,  Poett,  Is  to  the  effect 
tliat  the  amount  of  water  that  a  No.  5  hy- 
draulic ram  will  pump  Is  a  matter  of  mathe- 
matical computation,  and  he  also  testified 
that  under  the  best  conditions  the  ram  would 
pump  16.9  gallons  of  water  per  minute. 

It  is  insisted  that  Richards  and  Pardee,  be- 
ing riparian  owners,  could  not,  by  their  grant, 
reserve  a  right  to  the  use  of  riparian  water. 
But  this  contention  Is  overthrown  in  Tocco 
v.  Conroy,  IM  Cal.  468,  88  Pac.  107.  It  is 
also  contended  that  all  rights  under  the  res- 
ervation were  lost  by  abandonment  and  ad- 
verse nser.  The  fact  that  defendant  aban- 
doned the  use  of  the  ram  and  secured  the 
benefit  of  the  water  by  other  means  is  not 
deemed  material  by  the  court  The  defend- 
ant's right  to  the  use  of  the  water  did  not 
cease  when  he  ceased  to  use  the  ram.  Un- 
less a  contrary  intention  Is  plainly  manifest, 
a  reservation  of  water  power  for  certain  ma- 
chinery is  not  to  be  held  as  fixing  the  man- 
ner of  the  use,  but  as  fixing  the  measure 
of  the  quantity  of  water  reserved.  Hall  v. 
Railway  Co..  148  N.  T.  432,  42  N.  E.  1056. 
Reservations  of  this  character  will  be  con- 
strued in  favor  of  the  grantor.  Civ.  Code^  | 
1069.  The  reason  of  the  rule  is  thus  de- 
clared in  the  case  Just  cited:  "First  It  is 
more  beneficial  to  the  grantee,  without  being 
mwe  onerous  to  the  grantor,  that  he  should 
be  permitted  to  apply  the  water  granted  to 
any  machinery  he  pleases,  not  requiring  a 
greater  amount  of  power  than  that  specified 
in  the  grant  Secondly.  It  is  supported  by 
public  policy.  The  Interests  of  the  communlf 
ty  will  generally  be  best  promoted  by  al- 
lowing an  unrestrained  application  of  the 
power  to  such  machinery  as  will  be  most 
profitable  to  the  owner."  To  this  same  point 
it  Is  declared  in  substance  In  Smith  v.  Worn, 
93  Cal.  206,  28  Pac.  944,  "An  easement  ac- 
quired by  deed  is  not  lost  by  mere  nonuser." 
And  to  the  same  effect  are  Currier  v.  Howes, 
103  Cal.  431,  37  Pac.  621;  Llndeman  y.  Lind- 
say, 69  Pa.  OS,  8  Am.  Rep.  219. 

Was  defendant's  right  to  the  use  of  these 
waters  under  the  reservation  In  bis  deed  ex- 
tinguished by  adverse  user?  Whatever 
rights  he  held  under  the  reservation  in  the 
grant  to  appellant's  predecessors,  those  rights 
were  riparian  In  character.  And  it  is  Impos- 
sible for  the  court  to  see  how  any  acta  of 
appropriation  by  appellant's  predecessors  at 
a  lower  point  upon  the  stream  can  defeat  re- 
spondent's riparian  rights  for  respondent's 
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rights  have  not  been  invaded  by  any  act  of 
a  lower  approprlator.  As  a  riparian  owner, 
he  is  not  bound  to  use  the  water,  or,  in  case 
of  nonuser,  lose  his  right  to  its  use.  Appel- 
lant relies  for  the  basis  of  his  right  upon 
prior  appropriation,  yet,  as  already  suggest- 
ed, bis  point  of  diversion  lies  upon  the  stream 
below  a  great  portion  of  respondent's  land. 
There  Is  not  even  a  claim  made  by  appellant 
that  the  reservation  of  riparian  water  to  the 
extent  of  IG  gallons  per  minute  wa6  the 
reservation  of  an  amount  in  excess  of  the 
quantity  which  respontlent  would  be  entitled 
to  as  a  riparian  owner,  regardless  of  the  res- 
ervation. 

While  the  findings  of  fact  are  to  some 
slight  extent  inconsistent,  still,  as  previously 
suggested,  there  is  no  appeal  here  from  the 
Judgment;  and,  after  a  careful  consideration 
of  them  all  as  a  whole,  it  is  apparent  that 
the  trial  court,  by  its  Judgment,  only  intend- 
ed to  allow  respondent  a  quantity  of  water 
amounting  to  a  flow  of  16  gallons  per  minute. 
This  was  the  amount  reserved  by  the  deed, 
and  It  is  immaterial  whether  respondant 
used  It  by  means  of  a  hydraulic  ram,  or  di- 
verted and  appropriated  It  entirely  by  means 
of  a  dam  and  iron  pipe. 

The  assignments  of  error  bearing  upon  the 
admission  and  rejection  of  evidence  are  not 
well  taken. 

For  the  foregoing  reasons,  the  order  deny- 
ing a  new  trial  is  affirmed. 


We    concur: 
SON.  J. 


VAN    DYKB^    J.;    HARBI- 


KLBMPP  V.  NORTHROP.    (Sac.  1,055.) 
(Supreme  Conrt  of  California.     Oct.  3,  1902.) 

UNITED  STATES  LANDS— HOMESTEAD— MORT- 
OAQB  BEFORE  PATENT— VALIDITY. 
1.  Rev.  St.  U.  S.  i  2296,  providing  that  no 
lauds  acquired  from  the  IJnited  States  as  a 
homestead  shall  become  liable  to  the  sati^fac- 
tioD  of  any  debt  contracted  prior  to  the  issu- 
ance of  n  "Atent.  does  not  affect  a  mortKnge  on 
the  homestead  given  as  secarity  before  issuance 
of  a  patent 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Joaquin  coun- 
ty;  Edward  .T.  .Tones,  .Tudge. 

Suit  by  Jacob  Klempp  against  O.  L.  North- 
rop. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Charles  De  Legh,  for  appellant  B.  C.  Mi- 
nor, for  respondent. 

COOPER,  O.  Appeal  from  Judgment  and 
decree  of  foreclosure.  The  sole  point  made 
by  appellant  Is  that  at  the  time  the  mort- 
gage was  made  the  land  described  therein 
was  government  land  of  the  United  States, 
and  that,  as  appellant  afterwards  acquired 
title  thereto  under  the  homestead  laws,  the 
land  was  not  liable  for  the  debt  secured  by 
the  mortgage.  It  is  claimed  that  under  sec- 
tion 2296,   Rev.   St   U.  S.,  the  land  is  not 


liable  for  the  debt  contracted  prior  to  the 
Issuance  of  the  patent.    The  claim  is  with- 
out merit.    The  mortga^  was  a  voluntary 
conveyance  by  the  mortgagor  by  way  of  se- 
curity.   There  is  nothing  in  the  homestead 
act,  or  the  section  referred  to,  forbidding  or 
I  mailing  void  such  transfer.    The  provision 
I  was  clearly  Intended  for  the  benefit  of  th» 
I  settler,  and  for  his  protection.    It  is  not  a 
restriction  or  disability  forbidding  the  sale 
'  or  transfer  of  his  interest  In  the  land.    The 
law  recognizes  the  right  of  the  homestead 
;  claimant  to  convey  his  land  by  way  of  mort- 
I  gage.    The  provision  Is  intended  as  a  shield 
for  the  protection  of  the  settler,  and  not  as 
a  weapon  for  the  destruction  of  any  of  his 
rights.    The  fact  that  congress,  by  virtue  of 
the  statute,   exempted  the  homestead   from 
debts  of  the  homestead  claimant,  does  not 
show  any   Intention  to  prevent  the  debtor 
from  cr«>atlng  a  lien  upon  the  property  by 
bis  own  voluntary  act    He  is  estopped  by 
bis  own  act  from  disputing  the  validity  of 
the  lien  so  created  by   him.    Kirkaidle  t. 
Larrabee.  31  Cal.  456.  89  Am.  Dec.  205;   Orr 
7.  Stewart,  67  Cal.  275,  7  Pac.  693;    Nycum 
T.   McAllister,   33  Iowa,  374;    Townsend  v. 
Fenton,  30  Minn.  528.  16  N.  W.  421;   Orr  v. 
Ulyatt  (Nev.)  43  Pac.  916. 

It  follows  that  the  Judgment  should  be  af- 
firmed. 

We  concur:    GRAI,  G;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


PEOPLE  V.   HUNTINGTON.    (Cr.   854.) 

(Supreme  Court  of  California.    Jan.  3,   1903.) 

MURDER— rNSTRUCTION&-MORAL  CBRTAINTT 
—  ISSUE  OF  MANSLAUGHTER  -  PROPRIETY  — 
FAILURE  TO  ASK  ADDITIONAL  INSTRUCTION 
—EFFECT. 

1.  In  a  criminal  prosecution,  an  instruction 
that  "moral  certainty  is  that  degree  of  proof 
which  the  law  requires  of  moral  evidence;  mor- 
al certainty  is  described  as  a  state  of  impres- 
sion produced  by  facts  in  which  a  reasonable 
mind  feels  a  sort  of  coercion  or  necessity  to  act 
in  accordance  with  it" — is  defective  as  confus- 
ing. 

2.  A  prosecution  for  murder  was  conducted 
on  the  theory  that  accused,  a  physician,  was 
knowingly  attempting  to  produce  an  abortion 
on  decedent,  which  attempt  resulted  fatally, 
and  defended  on  the  theory  that  accused  was 
ignorant  of  her  pregnancy,  and  that  she  died 
under  a  surgical  operation,  probably  from  the 
anaesthetic.  Held,  that  it  was  error  for  the 
court  to  inject  an  alien  issue  by  instructing, 
after  evidence  and  nrpumeat  were  closed,  that 
accused  mi«ht  be  convicted  of  manslaughter  if 
death  resulted  in  the  course  of  legitimate  med- 
ical treatment  from  an  act  done  "without  due 
caution  or  circumspection." 

3.  The  failure  of  accused's  counsel  to  ask  ad- 
ditional instructions  did  not  preclude  reversal 
for  the  further  error  in  omitting  to  instruct 
that  the  law  exacts  only  ordinary  and  reasoD- 
able  care  and  skill  on  the  part  of  a  physician. 

Beatty,  C.  J.,  and  Temple  and  Harrison,  JJ., 
dissenting. 
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In  banc.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  P. 
Lawlor,  Judge. 

Ralph  A.  Huntington  was  convicted  of 
manslaughter,  and  appeals.    Reversed. 

Robert  Farral,  Daniel  J.  Murphy,  and 
Thos.  D.  Rlordan,  for  appellant.  Tlrey  L. 
Kord,  Atty.  Gen.,  A.  A.  Moore,  Jr.,  Dep.  Atty. 
0«n..  and  Ijewia  F.  Bylngton,  Dlst  Atty.,  for 
the  People. 

McFARLAXD.   J.    The  information   char- 
ges defendant  tvlth  murder,  and  the  Jury  re- 
turned a  verdict  of  manslaughter,  upon  which 
Judgment  was  rendered  sentencing  him  to  10 
years'  imprisonment  In  the  state  prison.    Ue 
appeals  from  the  Judgment  and  from  an  or- 
der denying  his  motion  for  a  new  trial.    Ap- 
pellant contends  that  the  following  instruc- 
tion was  erroneous:    "Moral  certainty  is  that 
degree  of  proof  which  the  law   requh^s  of 
moral  evidence.    Moral  certainty  is  described 
as  a  state  of  impression  produced  by  facts  in 
which  a  reasonable  mind  feels  a  sort  of  coer- 
cion or  necessity  to  act  in  accordance  with  It" 
In  onr  opinion,  this  Instruction  should  not 
have  been  given.    It  Is  in  violation  of  fre- 
quent admonitions  of  this  court  that  instruc- 
tions  on   the  general  subject  of  reasonable 
doubt  should  be  confined  to  the  language  that 
bag  been  frequently  approved,  and  is  an  un- 
necessary innovation.    Moreover,  It  lacks  pre- 
cision and  clearness,  and  leads  to  confusion. 
The  use  of  the  word  "Impression"  as  the  basis 
of  conviction  in  a  criminal  case  Is  an  uncer- 
tain and  dangerous  use  of  language.    More- 
over, what  definite  notion  can  there  be  of 
"coercion"  which  Is  only  "a  sort"  of  coercion? 
The  language  of  the  instruction  is  to  be  found 
In  BurrlU's  Circumstantial  Evidence;   but  the 
author  of  that  work  makes  the  matter  more 
clear  by  adding,  in  the  same  sentence  in  which 
the  language  is  used,  as  follows:    "The  con- 
dnsion   presented   being  one   which   cannot, 
morally    speakhig,    be   avoided,    consistently 
with  adherence  to  troth."    But  while  I  think 
the  InstAiction  in  question  should  not  have 
been  given.  It  Is  not  necessary  to  determine 
In  this  present  case  whether  it  was  so  impor- 
tant and  so  prejudicial  as  to  call  for  a  re- 
versal, because,  in  my  opinion,  the  Judgment 
should  be  reversed  for  another  reason.'  The 
statements  of  the  district  attorney,  and  the 
whole  course  of  the  trial,  show  that  the  case 
was  tried  upon  the  sole  theory  that  appel- 
lant, who  Is  a  physician,  caused  the  death  of 
the  deceased  by  attempting  to  commit  a  fel- 
ony, to  wit,  an  abortion.    The  opening  state- 
ment of  the  district  attorney  to  the  Jury  was 
that  the  deceased  was  pregnant,  and  that  ap- 
pellant, while  knowingly  and  Intentionally  at- 
tempting to  produce  an  abortion,  caused  her 
death.    Counsel  for  appellant,  in  his  opening 
statement,    denied    that   appellant   knew   de- 
ceased was  pregnant,  or  had  any  intent  to 
produce  an  abortion,  but  was  treating  her  for 
a  supposed  disease;  and  that  she  died  under 


a  surgical  operation,  probably  from  the  effect 
of  an  antesthetic  which  had  been  adminis- 
tered. The  Issue  thus  presented  was  the  only 
one  suggested  at  the  trial,  and  the  evidence 
Introduced  was  to  the  one  or  the  other  side 
of  that  Issue;  the  only  contention  of  the  prose- 
cution being  that  death  occurred  while  the  de- 
fendant was  trying  to  produce  the  abortion. 
During  the  trial  the  district  attorney  said: 
"Of  course.  It  is  the  theory  of  the  people  In 
this  case  that  the  defendant  was  performing 
an  abortion,  and  he  knew  he  was  performing 
an  abortion."  The  only  position  taken  by  the 
prosecution  was  that  appellant  had  caused 
death  while  committing  a  felony,  to  wit,  pro- 
ducing an  abortion,  and  was,  therefore,  guilty 
of  murder.  There  was  no  pretense  that  he 
was  guilty  of  any  crime  less  than  murder. 
But  after  the  evidence  had  been  closed,  and 
the  case  had  been  argued  to  the  jury  upon  the 
theory  of  murder  by  abortion,  as  above  stated, 
the  court,  at  the  last  moment,  of  Its  own  mo- 
tion. Instructed  the  Jury  that  appellant  might 
be  convicted  .of  manslaughter  upon  a  totally 
different  theory,  to  wit,  that  death  did  not 
result  from  an  attempt  to  produce  abortion, 
or  to  commit  any  other  crime  or  unlawful  act 
whatever,  but  that  It  resulted  while  he  was 
doing  a  perfectly  lawful  act,— that  Is,  treating 
the  deceased  medically  for  a  disease,  upon  the 
ground  that  said  lawful  act  was  done  "with- 
out due  caution  or  circumspection."  Of  course, 
the  general  proposition  Is  true  that  there  may 
be  a  conviction  of  manslaughter  under  an  in- 
dictment for  murder;  but  that  proposition 
does  not  Justify  any  kind  of  a  charge  which 
a  court  may  give  upon  that  subject,  regard- 
less of  the  character  and  theory  of  the  prose- 
cution in  a  criminal  case.  Instructions  must 
be  applicable  to  the  facts  and  features  of  the 
case  In  hand.  Under  the  circumstances  of  the 
case  at  bar,  there  should  have  been  no  In- 
struction on  the  subject  of  manslaughter. 
The  only  question.  legitimately  before  the  Jury 
was  whether  appellant  had  caused  death  while 
attempting  to  produce  abortion.  If  that  was 
the  fact,  he  was  guUty  of  a  murder,  and  there 
was  no  element  of  manslaughter  present  But 
the  jury,  under  the  Instruction,  found  him 
guilty  of  manslaughter;  and  he  was,  there- 
fore, tried  for  one  crime  and  convicted  of  an 
entirely  different  crime.  Moreover,  when  the 
court,  of  Its  own  motion.  Interjected  Into  the 
case  the  notion  tliat  the  defendant  could  Be 
convicted  of  a  crime  for  which  nobody  sup- 
posed he  was  being  tried,  It  certainly  should 
have  stated  the  law  as  to  this  new  view  of 
the  case.  To  convict  a  physician  of  a  felony 
for  alleged  want  of  proper  treatment  of  a  pa- 
tient who  dies  is  a  most  serious  thing,  and 
convictions  of  that  character  are  exceedingly 
rare  in  Judicial  history.  If  we  assume  that 
the  court  had  any  warrant  to  touch  the  sub- 
ject at  all,  it  certainly  should  have  told  the 
jury  that  In  such  cases  the  law  exacts  only 
ordinary  and  reasonable  care  and  skill  on  the 
part  of  the  physician.  And  the  error  in  not 
stating  the  law  upon  a  subject  to  which  no 
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reference  had  been  made  by  counsel  on  either 
side,  and  about  which  clearly  no  one  con- 
nected with  the  case  expected  any  Instruction, 
ia  not  condoned  by  the  fact  that  counsel  for 
appellant,  in  the  confusion  which  the  unex- 
pected Instruction  evidently  produced,  did  not 
ask  for  further  Instruction  on  an  issue  which 
they  did  not  consider  to  be  In  the  ca8&  See 
People  T.  Tapla,  131  Cal.  647,  63  Pac.  1001. 
The  case  Is  not  within  those  decisions  where 
It  has  been  held  that  a  defendant  should  hare 
asked  for  further  Instruction  on  questions  well 
known  to  be  Involved  In  the  case,  and  of  vital 
Importance  to  its  determination.  In  addition 
to  these  considerations,  a  grave  injustice  Is 
done  defendant,  in  not  being  put  upon  notice 
that  be  was  being  tried  for  manslaughter  In 
negligently  performing  a  surgical  operation. 
He  undoubtedly  was  lulled  into  a  false  se- 
curity as  to  that  matter,  ^^^  possibly  failed 
to  produce  evidence  showing  the  care  and 
skill  exercised  by  him  In  performing  this  op- 
eration. Under  the  circumstances  of  this  case 
the  appellant  did  not  have  a  fair  trial  of  the 
crime  of  which  he  was  convicted,  and  for  the 
reasons  above  stated  the  Judgment  should  be 
reversed. 

It  is  not  necessary  to  pass  upon  appellant's 
exceptions  to  the  Instructions  of  the  court  on 
the  subject  of  circumstantial  evidence,  and  his 
contention  that  they  are  erroneous  within  the 
decision  in  People  v.  VereneseneckockockholT, 
120  Cal.  4»7.  68  Pac.  156,  62  Pac  111. 

The  Judgment  and  order  appealed  from 
should  be,  in  my  opinion,  reversed. 

We  concur:    VAN  DYKE,  J.;  GARODTTE, 


I  concur  In  the  Judgment:    HBNSHAW,  J. 

We  dissent:    BEATTT.  a  J.;    TEMPLE, 
J.;  HARRISON.  J. 


PALCO   T.   KAUPISCH   OREAMERT   CO. 

et  al. 

(Supreme  Court  of  Oregon.    Jan.  26,  1003.) 

BANKRUPTCY-CORPORATIONS— UNPAID  STOCK 
SUBSCRIPTIONS— ASSETS— ACTIONS- 
PERSONS  ENTITLED  TO  SUB. 

•  1.  Under  30  Stat.  565,  §  70  [U.  S.  Comp.  St. 
1001,  p.  3451],  vesting^  in  a  trustee  in  bank- 
ruptcy all  rights  of  action  arising  on  contracts 
In  favor  of  the  bankrupt,  and  all  property  trans- 
ferred by  him  in  fraud  of  creditors,  and  au- 
thorizing such  trustee  to  avoid  any  transfer  by 
the  bankrupt  of  bis  property  which  any  creditor 
of  such  bankrupt  might  have  avoided,  after  a 
corporation  has  been  declared  a  bankrupt,  and 
a  trustee  has  been  appointed  therefor,  such 
trustee  is  solely  entitled  to  sue  to  recover  un- 
paid stock  subscriptions,  which,  under  the  Ore- 
gon constitution,  are  assets  of  the  corporation. 

Appeal  from  circuit  court,  Multnomah 
county;   Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  Joseph  Falco  against  the  Kau- 
pisch  Creamery  Company  and  others.    From 


a-decree  sustaining  a  demurrer  to  the  com- 
plaint,  plaintiff   appeals.    Affirmed. 

Geo.  W.  Joseph,   for  appellant    Wm.   T. 
Muir,  for  respondents. 

BEAN,  J.  This  Is  an  appeal  from  a  de- 
cree sustaining  a  demurrer  to  the  complaint 
In  a  suit  brought  by  a  creditor  of  an  insol- 
vent corporation  against  the  stockholders 
thereof  to  recover  and  to  have  applied  to  the 
debts  of  the  concern  alleged  unpaid  subscrip- 
tions to  the  capital  stock.  From  the  com- 
plaint it  appears  that  on  and  prior  to  Jan- 
uary 28,  1899,  Julius  C.  Kaupisch  and  H.  W. 
Kaupisch  were  partners,  doing  business  at 
Portland  under  the  firm  name  of  Kaupisch 
Creamery,  with  property  and  good  will  of  tbe 
value  of  $5,000,  and  no  more;  that  It  was 
agreed  about  that  time  between  them  and  the 
defendants  Rand  and  Banfleld  that  they  four 
should  cause  the  defendant  corporation  to  be 
organized  with  a  capital  stock  of  $30,000, 
divided  into  1,200  shares,  of  the  par  value 
of  $25  each;  that  Uand  and  Baufleld  would 
purchase  a  one-half  interest  in  the  property, 
pay  therefor  to  tbe  Kauplsches  $5,000,  and 
that  Immediately  after  the  organization  of 
the  corporation  the  property  and  good  will 
of  the  Arm  and  |4,000  of  the  money  to  be  so 
paid  should  be  transferred  to  It,  in  consider- 
ation of  which  800  shares  of  fully  paid-up 
capital  stock,  of  the  par  value  of  $20,000. 
should  be  Issued,  400  shares  to  tbe  Kaupiscb- 
es  and  200  each  to  Rand  and  Banfleld.  In 
pursuance  of  this  agreement  the  corpora- 
tion was  organized,  tbe  Kauplsches  subscrib- 
ed for  400  and  Rand  and  Banfleld  for  200 
shares  each,  and  immediately  thereafter  tbe 
board  of  directors  adopted  resolutions  reciting 
that,  in  consideration  of  tbe  transfer  to  tbe 
corporation  of  the  property  of  the  partner- 
ship :.t  a  valuation  of  $16,000,  and  $4,000  in 
money,  there  should  be  issued  and  delivered 
to  the  stockholders  fully  paid-up  capital  stock 
for  the  amount  subscribed  by  each,  which 
was  done  accordingly.  On  October  5,  1890. 
the  corporation  was  adjudged  a  bankrupt  by 
the  United  States  district  court,  and  a  trus- 
tee appointed,  who  sold  all  its  property,  and 
made  a  small  payment  on  tbe  indebtedness 
therefif,  and  was  still  In  ofl9ce  at  the  com- 
mencement of  this  suit  The  plaintiff  c(Hn- 
plalns,  and  alleges  that  the  transaction  set 
out  in  the  complaint,  by  which  It  was  at- 
tempted to  Issue  to  the  stockholders  paid-up 
stock,  was  fraudulent  and  void  as  to  the 
creditors,  and  simply  amounted  to  a  payment 
by  the  several  subscribers  on  their  stock  of 
an  amount  equal  to  tbe  actual  value  of  tbe 
property  transferred  to  tbe  corporation.  As- 
suming that  the  complaint  states  a  cause  of 
suit,  the  single  question  on  this  appeal  Is 
whether  it  can  be  maintained  by  a  creditor, 
or  should  have  beea  brought  by  the  trustee 
in  bankruptcy.  Under  the  national  bank- 
rupt act,  a  trustee  In  bankruptcy  Is  vested 
by  operation  of  law  wlthiall^'cigbjts^f  ac- 
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tioD  arising  upon  contracts"  in  favor  of  the 
btukrupt,  and  all  "property  transferred  by 
Wm  In   fraud  of  bis  creditors,"  and  "may 
arold  any  transfer  by  tbe  bankrupt  of  bis 
property  wblch  any  creditor  of  sucb  bankrupt 
might  bare  avoided."    30  SUt  665,  |  70  [U. 
S.  Comp.  St  1001,  p.  3451].    He  Is,  tbere- 
fore,  not  only  an  officer  of  the  court,  bat  the 
representative  of  the  creditors  of  tbe  estate, 
and  as  such  may  sue  to  set  aside  and  avoid 
transfers  and  conveyances  made  by  the  bank- 
mpt  in   fraud  of  creditors,   although   such 
transfers  and  conveyances  may  be  valid  as 
between    the    bankrupt    and    his    grantee. 
Black,  Bankr.  230;   Murray  t.  Beale  (D.  C.) 
3  Am.  Bankr.  R.  284,  289,  97  Fed.  567:   In  re 
Woodbury  (D.  C.)  3  Am.  Bankr.  R.  457,  464, 
98  Fed.  833.     Now,  under  our  constitution,  an 
unpaid  subscription  to  tbe  capital  stock  of 
a  corporation  is  not  a  personal  liability  in 
favor  of  the  creditors,  nor  is  It  collateral  to 
the  obligation  of  the  corporation,  but  Is  a 
part  of  the  assets  thereof,  wblch,  in  case  of 
its  Insolvency,  the  creditors  are  entitled  to 
have  paid  In  for  theh:  benefit.    "The  constitu- 
tion  of    Oregon,"    says   Mr.    Chief   Justice 
Waite,  "created  no  new  right  in  this  particu- 
lar.   It  simply  provided  for  the  preserva- 
tion of  an  old  one.    The  liability  under  this 
provision  is  not  to  the  creditors,  but  for  the 
indebtedness.    That  is  no  more  than  the  lia- 
bility created  by  the  subscription.    The  sub- 
scription is  part  of  the  assets  of  the  corpo- 
ration, at  least  sd  far  as  creditors  are  con- 
cerned.   Tbe  liability  of  the  stockholder  to 
tbe  creditor  is  through  tbe  corporation,  not 
direct    There  is  no  privity  of  contract  be- 
tween them,  and  tbe  creditor  has  not  been 
given,  either  by  the  constitution  or  tbe  stat- 
ute, any  new  remedy  for  the  enforcement  of 
his  rights.    Tbe  stockholder  is  liable  to  the 
extent  that  tbe  subscription  represented  by 
his  stock  requires  him  to  contribute  to  the 
corporate  funds,  and  when  sued  for  tbe  mon- 
ey be  owes  it  must  be  In  a  way  to  put  what 
be  pays,  directly  or  indirectly.  Into  the  treas- 
ury of  tbe  corporation  for  distribution  ac- 
cording to  law."    Patterson  ▼.  Lynde,  106 
U.  8.  519,   1   Sup.  Ct  432,  27  L.   Ed.  265. 
From  this  doctrine  It  necessarily  follows  that 
onpaid  subscriptions  on  tbe  capital  stock  of 
a  corporation  passes,  like  other  assets,  to  tbe 
trustee  in  bankruptcy,  and  he  Is  tbe  only 
party  that  can  bring  an  action  or  proceeding 
thereon.    Sanger  v.  Upton,  91  U.  S.  66,  23 
li.  Ed.  220;  In  re  Crystal  Spring  Bottling  Co. 
(D.  C.)  96  Fed.  945;  Lane  v.  Nickerson,  90  III. 
284.    And  it  also  follows  that  any  fraudulent 
act  of  the  corporation  itself,  intended  to  de- 
prive the  creditors  of  a  right  to  resort  to  the 
unpaid  SDbscriptlon,  is  of  the  same  nature  as 
trandolent  conveyances  of  any  other  property 
of  tbe  bankrupt  and  may  be  avoided  at  the 
•olt  of  a  trustee.     Sawyer  v.  Hoag,  17  Wall. 


610,  27  L.  Ed.  731.  Where  tbe  Uabillty  of  a 
stockholder  is  in  tbe  nature  of  a  penalty,  or 
personal  to  tbe  creditors,  and  not  a  part  of 
tbe  assets  of  the  corporation,  tbe  action  or 
suit  must  be  maintained  by  the  creditor. 
Dutcher  v.  Bank,  12  Blatcbf.  435,  Fed.  Cas. 
No.  4,203.  But  where,  as  under  our  constitu- 
tion, It  forms  a  part  of  the  corporate  assets, 
it  Is  only  through  tbe  Instrumentality  of  the 
trustee,  when  the  corporation  has  been  ad- 
Judged  a  bankrupt  and  tbe  estate  Is  in  pro- 
cess of  settlement  in  tbe  bankrupt  court  that 
the  creditor  can  reach  and  subject  such  as- 
sets to  tbe  payment  of  his  debt  Glenny  v. 
Langdon,  98  U.  S.  20,  25  h.  Ed.  43;  Peery  v. 
Carnes,  86  Mo.  652;  Lane  v.  Nickerson,  su- 
pra; Blair  V.  Hanna,  87  Ind.  298.  Tbe  dis- 
tinction alluded  to  Is  made  in  Dutcher  v. 
Bank,  supra,  which  was  an  action  by' an  as- 
signee in  bankruptcy  against  the  stockhold- 
ers of  a  corporation,  to  enforce  a  provision  of 
the  constitution  of  the  state  of  New  Tork 
declaring  that  sucb  stockholders  shall  be  in- 
dlvldually  liable  for  the  debts  of  tbe  corpora- 
tion to  the  amount  of  the  stock  held  by  them 
respectively.  It  was  held  that  the  liability 
of  a  stockholder  was  personal  to  tbe  cred- 
itors, not  a  part  of  the  assets  of  the  bank- 
rupt corporation,  and  did  not  pass  to  tbe 
assignee.  Tbe  court  said:  "It  la  not  like  un- 
paid subscriptions  to  the  capital  stock,  as  In 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  Ed.  731, 
for,  the  liability  of  tbe  stockholder  there  was 
a  liability  to  tbe  corporation,  and  passed,  as 
sucb,  to  tbe  assignee  in  bankruptcy.  It  was 
a  fund  belonging  to  the  corporation  for  all 
purposes,  and  any  act  of  tbe  corporation  it- 
self, wblch  fraudulently  or  inequitably  oper- 
ated to  deprive  the  creditors  thereof,  was 
properly  held  void.  In  that  respect  acts  of 
the  corporation  defeating  tbe  Just  rights  of 
creditors  to  have  that  liability  enforced  for 
their  benefit  were  of  tbe  same  nature  as 
fraudulent  conveyances  of  any  other  property 
of  tbe  bankrupt"  Tbe  same  principle  was 
applied  In  the  case  of  In  re  Crystal  Spring 
Bottling  Co.,  supra.  That  was  a  suit  by  a 
trustee  In  bankruptcy  against  stockholders 
of  an  Insolvent  corporation  to  recover  unpaid 
subscriptions  to  tbe  capital  stock,  and  it  was 
contended  as  a  defense  that  tbe  directors  of 
tbe  corporation  bad  incurred  a  personal  Ua- 
billty to  tbe  creditors  by  assenting  to  the  con- 
tracting of  debts  in  excess  of  two-thirds  of 
tbe  capital  stock  paid  In,  and  by  paying  divi- 
dends when  the  company  was  insolvent  But 
it  was  held  that  the  statutory  liability  of  tbe 
directors  was  not  an  asset  of  tbe  corpora- 
tion which  tbe  trustee  could  enforce,  and 
was,  therefore,  no  defense  to  tbe  suit  by  him 
to  recover  unpaid  subscriptions. 

It  follows  from  these  views  that  tbe  de- 
cree of  the  court  below  must  be  affirmed,  and 
It  is  so  ordered. 
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STRONG  et  aL  r.  BALDWIN  et  aL    (L.  A. 
991.)* 

(Supreme  Court  of  California.     Oct.  7,  1902.) 

WATER   RIGHTS— BASE  VENT— FINDINGS— 
PLEADING. 

1.  Where,  in  a  suit  to  restrain  defendant  from 
interferintp  with  a  ditch  over  his  land,  claim- 
ed by  plaintiffs  under  a  prescriptive  right  for 
irrigation  purposes,  the  evidence  shows  that 
defendant,  while  owner  of  the  land  through 
which  the  ditch  was  laid,  for  a  period  of  about 
14  yearn  before  the  commencement  of  the  suit, 
demanded  and  was  paid  compensation  for  its 
use,  a  finding  that  plaintiCFs  had  acquired  a  pre- 
scriptive right  to  the  ditch  can  only  be  sustained 
by  proof  that  the  right  had  ripened  before  de- 
fendant became  the  owner  of  such  laud,  though 
the  payments  were  made  by  persons  selctod  >iv 
plaintiffs  to  care  for  the  ditch  and  provide 
them  with  water,  and  wiio  collected  tue  uiuuuut 
so  paid  from  the  plaintiffs. 

2.  In  a  suit  to  restrain  defendant  from  inter- 
fering with  a  ditch  over  his  land,  and  diverting 
the  waters  flowing  through  it,  evidence  exam- 
ined, and  held  insufficient  to  support  a  finding 
that  plaintiffs  had  acquired  by  adverse  user  an 
easement  of  a  designated  quantity  of  water. 

3.  The  overruling  of  a  demurrer  to  an  answer 
to  a  cross-complaint,  in  a  suit  to  restrain  de- 
fendant from  interfering  with  a  ditch  over  his 
land,  and  diverting  the  waters  flowing  through 
it  from  a  certain  stream,  which  denied  that  all 
of  the  defendants  to  the  cross-complaint  were 
owners  of  land  not  riparian  to  the  stream,  and 
which  alleged  that  many  of  such  defendants 
were  owners  of  land  through  which  the  stream 
flowed, is  erroneous;  the'cross-complainant  being 
entitled  to  a  specific  statement  of  their  claims, 
so  that  an  issue  could  be  presented  thereon,  and 
proper  apportionment  of  the  water  made. 

In  banc.  Appeal  from  superior  court,  Los 
Angeles  county;   Lucien  Shaw,  Judge. 

Suit  by  Harriet  W.  R.  Strong  and  others 
against  E.  J.  Baldwin  and  others.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

Works  &  Lee,  for  appellant&  J.  S.  Cbaih 
man,  for  respondents. 


HARRISON,  J.  Action  to  determine  tbe 
right  to  an  easement  for  a  ditch  upon  the 
land  of  tbe  defendants.  Tbe  plaintiffs  al- 
lege In  their  complaint  that  they  are  sereral- 
ly  the  owners  of  certain  tracts  of  land  with- 
in the  Rancbo  Paso  de  Bartolo  VIejo,  some- 
times called  tbe  "Rancblto,"  on  which  trees 
and  crops,  for  which  Irrigation  Is  necessary, 
are  growing,  and  that  there  Is  a  certain 
dltcb,  known  as  tbe  "Rlncon  Ditch,"  connect- 
ing with  the  San  Gabriel  river  at  a  point  on 
the  Rancbo  La  Puente  near  its  southwester- 
ly boundary,  and  extending  for  the  distance 
of  about  a  mile  through  said  rancbo  to  and 
upon  their  said  lands,  by  means  of  which 
there  Is  diverted  from  tbe  said  San  Gabriel 
river,  by  them  and  other  owners  of  lauds 
upon  the  Rancblto,  and  conducted  to  their 
said  lands  for  the  purpose  of  Irrigating  the 
same,  600  Inches  of  water,  measured  under 
a  4-incb  pressure;  that  tbey  are  the  owners 
of,  and  entitled  to  the  use  of,  tbe  waters  of 
said  river,  and  to  divert  and  conduct  the 
same  to  and  upon  their  lands  to  the  said  ex- 
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tent  continuously  dtu-lng  the  Irrigating  sea- 
son; that  for  more  than  20  years  last  past 
they  and  their  predecessors  In  estate  have 
been  diverting  the  waters  of  said  river  to 
said  extent  by  means  of  said  ditch;  that 
such  use  has  been  continuous,  uninterrupted, 
open,  and  notorious  during  the  whole  of  said 
tlme^  and  under  a  claim  of  right,  and  that 
they  are  entitled  to  continue  said  diversion 
to  said  extent;  that  the  said  Puente  rancbo 
and  tbe  lands  whereon  tbe  said  ditch  con- 
nects with  tbe  said  San  Gabriel  river  belong 
to  the  defendant  Baldwin;  that  they  are  de- 
sirous of  cleaning  out  the  said  ditch  across 
his  said  lands;  and  that  he  has  forbidden 
them  to  enter  thereon  for  that  purpose,  and 
threatens  to  prevent  them  from  cleaning  out 
the  said  ditch  or  making  any  use  thereof. 
Wherefore  they  ask  that  the  defendants  be 
enjoined  from  Interfering  with  the  said  ditch, 
or  the  diversion  of  the  waters  of  the  said 
river  by  means  thereof,  and  from  preventing 
the  said  ditch  from  being  cleaned  out  and 
put  In  proper  condition  for  use.  In  their  an- 
swer to  the  complaint  the  defendants  spe- 
cifically denied  all  of  Its  allegations  except 
the  existence  of  the  dltcb,  and  that  the  plain- 
tiffs had  used  the  waters  diverted  from  the 
San  Gabriel  river  through  It  to  their  lands 
for  the  purpose  of  Irrigation,  and  allege  that 
the  said  dltcb  and  the  waters  flowing  through 
the  same  are  owned  by  the  defendant  Bald- 
win, and  that  the  use  by  the  plaintiffs  of  tbe 
waters  conducted  through  It  to  their  lands 
has  been  solely  by  and  with  his  consent,  for 
which  he  has  been  paid  an  annual  rental. 
Tbe  defendant  Baldwin  also  filed  a  cross- 
complaint  against  the  plaintiffs  and  others 
who  were  made  defendants  thereto,  who  are 
hereinafter  called  "cross-defendants,"  In 
which,  after  alleging  his  ownership  of  the 
Puente  rancbo  and  other  tracts  of  land,  he 
set  forth  that  the  same  border  upon  and  are 
riparian  to  the  San  Gabriel  river,  and  that 
all  of  the  waters  of  said  stream  are  needed 
for  the  proper  irrigation  of  his  said  land 
and  for  domestic  purposes,  and  that  he  Is  en- 
titled to  the  use  of  said  water  during  the 
hrrigatlon  season  of  each  year;  that  the  said 
cross-defendants  are,  or  claim  to  be,  owners 
of  real  estate  near  the  said  San  Gabriel  riv- 
er, but  not  riparian  thereto;  that  be  Is  tbe 
owner  of,  and  In  possession  and  entitled  to 
the  possession  of,  a  certain  water  ditch, 
known  as  the  "Rlncon  Ditch,"  connecting 
with  tbe  San  Gabriel  river  at  a  point  on  the 
Puente  rancbo  neor  Its  southwestern  bound- 
ary, and  extending  to  the  lands  of  some  of 
tbe  said  cross-defendants,  through  which  "he 
has  diverted  waters  from  the  San  Gabriel 
river,  and  that  a  part  of  the  waters  so  di- 
verted by  him  has  been,  with  his  consent 
conducted  through  said  ditch  and  upon  the 
lands  of  some  of  tbe  cross-defendants;  that 
the  said  cross-defendants  are  claiming  to  be 
the  owners  of  a  right  to  the  waters  so  flow^ 
Ing  and  used  by  them,  and  are  asserting 
ownership  to  the  said  ditch,  and  to  .the  wa- 
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ten  diyerted  thereby  from  the  San  Gabriel 
rirer  aod  carried  through  said  ditch;  that 
none  of  the  said  cross-defendants  have  any 
right,  title,  or  Interest  in  <«  to  the  said  ditch, 
or  to  any  of  the  waters  talten  from  said  rir- 
er; and  that  their  claim  thereto  is  wholly 
witboat  right  He  therefore  prayed  that 
they  be  required  to  show  by  what  right  they 
claim  any  interest  in  said  ditch  or  in  the 
waters  of  said  rirer,  and  that  it  be  decreed 
that  he  is  the  owner  and  entitled  to  the  use 
thereof.  To  this  cross-complaint  an  answer 
was  filed,  in  which  the  cross-defendants  de- 
nied that  Baldwin  is  the  owner  of,  or  en- 
titled to  tbe  use  of,  the  waters  of  the  San 
Gabriel  rirer,  or  is  the  owner,  or  in  posses- 
sion or  entitled  to  the  possession,  of  the  said 
ditch,  or  that  they  had  direrted  any  of  the 
waters  of  the  rirer  or  conducted  the  same 
through  said  ditch  with  his  consent,  and  al- 
leged that  the  said  ditch  was  constructed 
more  than  25  years  before  the  filing  of  the 
cross- complaint  by  thebr  grantors  and  pred- 
ecessors in  estate,  and  that  from  the  time 
of  its  construction  it  had  been  used  adrersely 
l)y  them  and  their  said  predecessors,  and 
that  during  all  of  said  time  the  waters  of 
the  said  San  Gabriel  rirer,  to  the  extent  of 
the  capacity  of  said  ditch,  had  been  by  them 
and  their  predecessors  openly,  notoriously, 
continuously,  and  uninterruptedly  taken  and 
direrted  to  the  extent  aforesaid  by  and 
through  the  said  ditch,  under  a  claim  of 
right  so  to  do,  adrersely  to  said  Baldwin  and 
to  the  whole  world;  that  they  are  the  own- 
ers of  the  said  ditch,  and  entitled  to  take 
the  waters  of  the  said  rirer  to  the  extent  of 
its  capacity,  and  to  dirert  and  conduct  the 
same  from  the  rirer  by  means  of  said  ditch 
to  their  lands,  for  irrigation  purposes,  and 
are  entitled  to  an  easement  upon  the  said 
Pnente  rancho  for  its  maintenance  and  use 
for  that  purpose. 

Upon  the  trial  of  the  cause  the  court  foimd 
that  Baldwin  Is  the  owner  of  that  portion  of 
the  Pnente  rancho  upon  which  the  said  ditch 
connects  with  the  San  Gabriel  rirer,  and 
throngh  which  it  runs,  but  that  he  is  not  the 
owner  or  in  possession  of,  or  entitled  to  the 
possession  of,  the  said  ditch;  that  the  said 
ditch  "is  of  a  capacity  to  take  from  the  said 
San  Gabriel  rirer,  and  conduct  orer  and 
across  the  lands  of  the  defendant  Baldwin,  a 
sufficient  amount  of  water  to  delirer  at  and 
upon  the  lands  pf  the  plaintiffs  and  the  de- 
fendants named  in  the  cross-complaint  four 
hundred  inches  of  water,  measured  under  a 
four-inch  pressure  constant  flow";  that  this 
amount  of  water  Is  direrted  by  the  cross- 
defendants  by  means  of  said  ditch,  and  con- 
ducted to  their  lands;  that  the  ditch  was  con- 
structed by  the  grantors  and  predecessors  in 
estate  of  said  cross-defendants  more  than  40 
years  before  the  commencement  of  this  ac- 
tion; that  from  the  time  of  its  construction 
the  waters  of  the  San  Gabriel  rirer,  "to  the 
extent  of  the  capacity  of  the  ditch  as  herein- 
before fonnd,"  hare  been  openly,  notoriously, 
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continuously,  and  uninterruptedly  taken  and 
direrted  by  and  through  said  ditch  by  the 
cross-defendants  and  their  predecessors  In  es- 
tate, and  that  the  said  ditch  has  been  used 
therefor  under  a  claim  of  right  to  do  so  ad- 
rersely to  the  said  Baldwin  and  to  the  whole 
world;  that  the  use  by  the  said  cross-de- 
fendants of  the  said  ditch,  and  of  the  waters 
conducted  thereby  upon  their  lands,  has  not 
been  by  the  consent  of  said  Baldwin;  that 
they  are  the  owners  and  In  the  possession, 
and  entitled  to  the  possession,  of  the  said 
ditch,  and  the  right  to  the  use  of  the  waters 
of  the  San  Gabriel  rirer  by  means  thereof, 
and  to  the  extent  aforesaid.  The  court 
thereupon  found,  as  conclusions  of  law,  that 
the  cross-defendants  are  the  owners  of  the 
said  Blncon  ditch,  and  are  entitled  to  dirert 
and  conduct  through  the  said  ditch  the  wa- 
ters of  the  San  Gabriel  rirer  "to  the  extent 
that,  after  all  loss  accruing  from  seepage  or 
other  natural  waste  from  the  said  ditch, 
there  shall  be  delirered  at  the  lands  of  the 
said  cross-defendants  four  hundred  inches  of 
water,  measured  under  a  foiu"-inch  pres- 
sure"; that  they  hare  the  right  to  enter  up- 
on the  Puente  rancho  to  build  and  maintain 
a  dam  in  the  San  Gabriel  rirer  at  the  point 
of  dlrersion  of  waters  thereof  by  the  said 
ditch,  and  to  keep  and  maintain  the  said 
ditch,  and  to  repair  the  same  when  needed, 
without  any  interference  by  the  said  Bald- 
win; that  the  said  Baldwin  be  perpetually 
enjoined  from  interfering  with  the  said  ditch, 
or  presenting  the  same  from  being  cleaned 
out,  and  from  interfering  with  the  direrslon 
of  the  waters  from  the  rirer  to  the  extent 
aforesaid,  and  by  means  of  said  ditch.  Judg- 
ment accordingly  was  thereupon  entered  In 
faror  of  the  cross-defendants  and  against 
Baldwin.  From  this  Judgment  and  an  order 
denying  a  new  trial  he  has  appealed,  and  In 
support  of  bis  appeal  contends  that  the  fore- 
going findings  of  fact  are  not  sustained  by 
the  eridence;  that  the  eridence  was  Insuffi- 
cient to  Justify  the  finding  that  the  respond- 
ents are  the  owners  of  the  said  ditch,  or  had 
acquired  by  adrerse  user  the  right  to  an 
easement  for  the  ditch  orer  his  lands;  and 
that  there  was  no  eridence  that  there  had 
been  an  adrerse  user  to  the  extent  found  by 
the  court. 

The  Ranchito  was  granted  by  the  Mexican 
goremment  to  Plo  Pico  in  184.5,  and  a  patent 
therefor  issued  to  him  by  the  United  States 
in  1881  The  respondents  derire  title  to 
their  lands  under  Pico;  the  first  of  his  con- 
reyances  baring  been  made  to  the  plaintiff 
Strong  Octobw  18,  1867,  and  the  last  to  one 
Cnhn  in  1883.  The  Puente  rancho  was 
granted  by  the  Mexican  goremment  In  184.5. 
and  a  patent  therefor  issued  by  the  United 
States  April  19,  1867.  The  record  does  not 
show  to  whom  the  patent  was  Issued,  but 
it  appears  that  the  land  was  subsequently 
held  by  one  Workman,  and  was  foreclosed 
under  a  mortgage  in  1879.    The  deed  under 

the  foreclosure  was  made  to  Cam^Q^:Vl^tlo 
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for  the  appellant,  and  by  lilm  conreyed  to 
the  appellant  In  1882. 

The  finding  that  the  respondents  are  the 
owners  of  the  Rlncon  ditch,  and  of  an  ease- 
ment upon  the  Puente  rancho  for  the  pur- 
pose of  maintaining  It  and  conducting  there- 
through the  waters  of  the  said  San  Gabriel 
river  to  their  lands  on  the  Ranchlto,  Is  based 
entirely  upon  the  finding  that  a  prescriptive 
right  to  such  easement  was  created  before 
the  appellant  became  the  owner  of  the  Puen- 
te rancho.  So,  too,  the  finding  that  the 
ditch  was  not  used  by  the  respondents  with 
the  consent  of  the  appellant,  and  the  finding 
that  the  payment  of  rent  by  some  of  the  re- 
spondents to  him  was  made  In  Ignorance  of 
their  right  In  the  premises,  rest  upon  the 
finding  that  at  the  time  of  such  payment 
said  respondents  had  become  the  owners  of 
the  easement.  The  evidence  clearly  shows 
that  almost  Immediately  upon  his  becoming 
such  owner  the  appellant  demanded  compen- 
sation for  the  privilege  of  conducting  the 
water  over  his  land,  and  that  from  the  year 
1882,  until  shortly  before  the  commence- 
ment of  this  action,  leases  were  made  by 
him,  and  compensation  paid  to  bim  therefor. 
The  fact  that  the  respondents  did  not  per- 
sonally pay  him  any  compensation  Is  Imma- 
terial. It  sufficiently  appears  that  compen- 
sation for  the  privilege  was  paid  by  persons 
who  were  selected  on  the  part  of  the  occu- 
pants of  the  Ranchlto  to  care  for  the  ditch, 
and  to  provide  them  with  water  through  the 
dltcb,  and  who  assessed  and  collected  the 
amount  so  paid  from  the  people  who  used 
the  ditch  and  the  waters  conducted  through 
It.  Unless,  therefore,  the  finding  that  the 
enjoyment  of  the  easement  had  ripened  Into 
a  title  thereto  by  prescription  prior  to  the 
time  that  Baldwin  became  the  owner  of  the 
Puente  rancho,  can  be  sustained,  the  Judg- 
ment in  favor  of  the  respondents  must  be 
reversed.  "In  order  that  the  enjoyment  of 
an  easement  In  another's  land  may  be  con- 
clusive of  the  right  claimed,  it  must  have 
been  adverse,  in  the  legal  sense  of  the  term; 
that  Is,  the  right  must  have  been  asserted 
under  a  claim  of  title  with  the  knowledge 
and  acquiescence  of  the  owner  of  the  land, 
and  uninterrupted.  The  burden  of  proving 
this  Is  on  the  party  claiming  the  easement. 
If  he  leaves  it  doubtful  whether  the  enjoy- 
ment was  adverse,  known  to  the  owner,  and 
uninterrupted.  It  is  not  conclusive  In  his  fa- 
vor." American  Co.  v.  Bradford,  27  Cal. 
360. 

It  sufficiently  appears  from  the  evidence 
that  as  early  as  1855  there  was  a  ditch  near 
the  present  location  of  the  Rlncon  ditch  by 
which  water  was  conducted  from  the  San 
Gabriel  river  through  the  Puente  rancho  to 
the  Ranchlto,  and  used  by  tenants  of  Pico 
for  the  irrigation  of  the  lands  In  the  Ranchl- 
to, and  that  since  that  time  water  from  the 
San  Gabriel  river  has  been  so  conducted  and 
used  by  the  people  on  the  Ranchlto.  It  does 
not  appear  by  whom  the  dltcb  was  made,  or 


the  circumstances  under  which  it  was  con- 
structed, but  It  does  appear  that  it  was  from 
lime  to  time  cleared  of  obstruction  and  made 
811  vicenble  by  the  people  on  the  Ranchlto, 
and  that,  whenever  the  dam  at  its  head  was 
washed  out.  It  was  replaced  by  them.  Lam- 
bourne,  who  was  manager  of  the  Puente 
rancho  for  Workman  from  October,  1861,  to 
the  spring  of  1875,  testified  that  there  was 
a  "tacit  consent"  by  Workman  that  the  ditch 
might  be  used  by  these  people,  and  that  he 
made  no  objection  to  the  use  of  the  water, 
but  that  there  were  no  "arrangements"  be- 
tween them.  If  Workman  was  at  that  time 
the  owner  of  the  Puente  rancho,  and  gave 
his  consent  to  people  on  the  Ranchlto  that 
they  might  use  the  ditch,  their  subsequent 
use  of  it  would  not  be  advoie  until  tbey 
should  in  some  mode  signify  to  him  or  his 
successors  an  adverse  claim  to  Its  use.  It  la, 
however,  not  necessary  to  determine  wheth- 
»  the  evidence  before  the  court  was  such  as 
to  authorize  to  hold  that  the  use  of  the  ditch 
was  so  adverse  to  the  owner  of  the  Puente 
rancho  as  to  create  a  prescriptive  right  to  Its 
use;  but  the  further  contention  by  the  ap- 
pellant that  the  evidence  does  not  sustain  the 
finding  of  the  court  that  the  ditch  had  been 
used  for  more  than  40  years  prior  to  the  com- 
mencement of  the  action,  or  for  a  length  of 
time  sufficient  to  create  a  prescriptive  title 
thereto,  to  an  extent  sufficient  to  deliver  up- 
on the  lands  of  the  respondents  400  Inches 
of  water,  measured  under  a  4-inch  pressure, 
constant  flow,  must  be  upheld.  This  finding 
of  the  court  rests  upon  the  testimony  of  cer- 
tain engineers  by  whom  measurements  of 
the  capacity  of  the  ditch,  and  of  the  amount 
of  water  conducted  through  it,  had  been 
made.  The  present  action  was  commenced 
In  April,  1896,  and  the  cause  was  tried  in  the 
year  1809,  and  the  first  of  these  measure- 
ments was  made  in  the  same  month  that  the 
action  was  commenced.  Aside  from  these 
engineers,  only  one  of  the  many  witnesses 
who  testified  at  the  trial  gave  any  testi- 
mony as  to  the  quantity  of  water  carried  by 
the  ditch  at  any  time,  and  only  two  as  ta 
the  size  or  capacity  of  the  ditch.  Montljo 
testified  that  he  began  to  farm  on  the 
Ranchlto  in  1873,  and  that  the  ditch  was  then 
"a  very  small  creek,"  and  that  the  quantity 
of  water  running  in  it  was  "a  hundred  Inch- 
es, more  or  less";  that  after  1873  it  was 
enlarged,  but  he  was  unable  to  state  how- 
much  It  was  enlarged,  or  how  long  after 
1873  the  enlargement  was  made.  He  Is  the 
ony  witness,  other  than  the  engineers,  who 
gave  any  testimony  concerning  the  quantity 
of  water  carried  by  the  ditch,  or  taken  from 
the  San  Gabriel  river.  Bellasel,  who  was 
water  overseer  upon  the  Ranchlto  In  1871, 
testified  that  at  the  beginning  the  main  ditch 
carried  "a  little  water,"  but  that  during  that 
year  the  ditch  was  made  five  feet  wide  on 
the  bottom.  He  left  the  ranch  In  1880.  and 
had  not  lived  there  for  five  years  prior  to 
the  trial,  and  when  asked  how  the  size  of  the 
Digitized  by  LjOOQ  IC 
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ditch  when  he  left  corresponded  with  what 
it  was  when  constructed  in  1871,  he  said:  "1 
luire  not  paid  any  attention  to  It.  but,  ac- 
cording to  what  I  see  there,  I  don't  see  any 
material  change.  I  have  not  noticed  any 
change."  Bryant,  who  first  worked  on  the 
Pnente  rancho  about  1875,  testified  that 
when  he  first  knew  of  the  ditch  it  did  not 
measure  over  8  feet  across  the  top,  and  was 
from  a  foot  to  18  inches  In  depth,  just  as 
the  ground  lay.  Nothing  was  said  by  either 
of  these  witnesses  about  the  quantity  of  wa- 
ter conducted  through  the  aitch,  and  their 
testimony  related  to  a  period  long  anterior 
to  the  measurements  of  the  engineers.  Their 
testimony  as  to  the  size  of  the  ditch  was  no 
criterion  from  which  the  court  could  deter- 
mine Its  capacity  or  the  quantity  of  water 
fiowing  through  It.  See  Ditch  Co.  y.  Heil- 
bron,  86  Cal.  1,  26  Pac.  623;  Smith  y.  Haw- 
kins, 120  Cal.  86,  52  Pac.  139.  The  testi- 
mony of  these  witnesses,  either  as  to  the  ca- 
pacity of  the  ditch,  or  the  quantity  of  water 
cony^ed  by  It,  was  Insufflcient  to  Justify  the 
court  In  making  the  above  finding.  The 
character  and  extent  of  an  easement  claimed 
by  prescription  are  determined  by  the  U8« 
under  which  It  Is  gained.  Water  Co.  v.  Eid- 
wards.  121  Cal.  662,  54  Pac.  60;  Gould. 
Waters.  §  242.  And  the  burden  is  upon  him 
who  would  establish  by  user  a  prescriptive 
right  to  an  easement  to  present  clear  and  dis- 
tinct evidence  of  the  extent  to  which  the 
user  has  been  exercised.  It  must  be  held, 
therefore,  that  the  findings  as  to  the  extent 
to  which  the  respondents  had  acquired  the 
right  of  an  easement  over  the  lands  of  the 
appellant  is  not  sustained  by  the  evidence. 

The  appellant  In  bis  cross-complaint  al- 
leged "that  the  plalntlfTs  and  the  other  par- 
ties to  this  cross-complaint  are,  or  claim  to 
be,  owners  of  real  estate  near  the  said  San 
Gabriel  river,  but  not  riparian  thereto,"  and 
are  taking  water  from  the  river  and  carrying 
the  same  through  the  ditch.  In  their  an- 
swer thereto  the  respondents  denied  that  "all 
of  the  said  parties  defendants  to  the  said 
croes-complalnt  are  owners  of  tracts  of  land 
not  riparian  to  the  said  stream,"  and  al- 
leged that  many  of  said  parties  are  owners 
of  land  through  which  the  said  stream  flows. 
TTie  appellant  demurred  to  the  answer  of 
the  cross-defendants  upon  the  grounds  of  un- 
certainty and  ambiguity,  in  that  it  did  not 
allege  which  of  the  said  defendants  are  the 
owners  of  such  riparian  land,  or  the  quan- 
tity of  water  required  for  any  of  their  lands 
as  such  riparian  owners.  The  court  over- 
ruled this  demurrer,  and  upon  the  trial  found 
that  the  lands  of  some  of  the  defendants  to 
the  cross-complaint  border  upon  the  San  Ga- 
briel river,  and  are  riparian  thereto,  but  does 
not  find  which  of  said  defendants  are  such 
owners,  or  the  extent  of  the  ownership.  This 
ruling  of  the  couri  upon  the  demurrer  Is  as- 
signed by  the  appellant  as  error.  In  the  ac- 
tion as  originally  brought  by  the  plaintiffs, 
the  question  of  riparian  rights  to  the  water 


was  not  presented,  and  this  question  was 
first  brought  into  issue  by  the  answer  to  the 
cross-complaint  Under  the  conclusion  reach- 
ed by  the  court  at  the  trial  of  the  cause,  its 
action  upon  the  demurrer  became  Immateri- 
al, but,  to  the  extent  that  any  of  the  re- 
spondents could  claim  a  right  to  the  waters 
of  the  San  Gabriel  river  by  reason  of  their 
land  being  riparian  thereto,  the  appellant 
was  entitled  to  have  their  claim  specifically 
stated,  so  that  an  issue  could  be  presented 
thereon,  and  that  the  court  in  its  Judgment; 
might  determine  the  amount  of  water  to 
which  each  of  such  riparian  owners  may  be 
entitled,  and  make  suitable  apportionment 
and  provision  therefor. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

We    concur:    VAN    DTKB,    J.;    McFAIU 
LAND,  J.;   TEJMPLB,  J. 


COOPER  y.  BIRCH  et  al.    (L.  A.  1,082.) 

(Supreme  Court  of  California.    Oct  13,  1902.) 
QUIBTINQ  TITLB— PLEADING  TITLH. 

1.  A  complaint  to  quiet  title,  alleging,  as  to 
plaintiff's  title,  merely  that  plaintiff  is  the  own- 
er of  the  right  to  purchase  of  defendant  the 
property,  is  demurrable  for  want  of  facta,  the 
alleKfltioD  beins:  a  mere  conclusion  of  law,  and 
not  the  equivalent  of  an  allegation  that  plain- 
tiff is  the  owner,  and  inference  of  the  facts  of 
title  not  being  allowed. 

2.  Code  Civ.  Proc.  f  738,  authorizing  an  ac- 
tion against  one  claiming  an  estate  or  interest 
in  real  estate  ndverse  to  plaintiff,  to  determine 
such  adverse  claim,  does  not  enable  one  having 
an  executory  contract  for  the  purchase  of  land 
to  obtain  a  Judicial  construction  of  It. 

Department  2.  Appeal  from  superior 
court,  Santa  Barbara  county;  John  L.  Camp- 
bell, Judge. 

Action  by  O.  L.  Cooper  against  James 
Birch  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

T.  R.  Archer,  for  appellant  F.  A.  Leon- 
ard, for  respondents. 

TEMPLE,  J.  This  is  an  action  to  quiet 
title  to  land.  The  only  allegation  In  regard 
to  plalntirs  title  is  as  follows:  "That  the 
plaintiff  Is  the  owner  of  the  right  to  purchase 
of  defendant  Birch  all  of  the  following  de- 
scribed real  property  situated."  etc.  The 
complaint  was  demurred  to  for  want  of  suflB- 
elent  facts,  and  also  on  the  ground  of  uncer- 
tainty. The  demurrer  was  sustained,  and, 
plaintiff  declining  to  amend.  Judgment  was 
entered  against  him.  The  ruling  was  cor- 
rect. The  allegation  as  to  plaintiff's  title  is 
a  mere  conclusion  of  law.  It  Is  not  the  equiv- 
alent of  the  allegation  that  plaintiff  is  the 
owner,  which  will  be  considered  the  aver- 
ment of  the  ultimate  fact  or  as  a  conclusion 
of  law,  according  to  circumstances.  Here 
the  ultimate  fact  of  title  to  land  is  not  aver- 
red. The  only  other  possible  view  of  the  al- 
legation is  that  title  may  lie  inferred  from 
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the  fact  stated.  Argamentatlve  pleading 
from  whlcb  the  necessary  fact  might  be  In- 
ferred Is  not  the  averment  of  such  fact.  It 
may  be  that  mider  some  circumstances  an 
action  to  quiet  title  may  be  maintained  upon 
an  equitable  title.  Such  was  not  the  case, 
however,  In  Pennle  ▼.  HUdreth,  81  OaL  127, 
22  Pac.  398,  and  all  that  Is  there  said  upon 
the  subject  Is  obiter.  The  administrator  was 
not  suing  to  quiet  his  title  to  the  property, 
but  the  title  whlcb  passed  by  succession  to 
the  heirs  of  McLaughlin.  He  was  suing  in 
his  representative  capacity  as  the  trustee  of 
an  express  trust.  The  title  that  he  repre- 
sented, and  that  he  sought  to  have  quieted, 
was  the  legal  title,  and  not  an  equity.  Sec- 
tion 7S8  of  the  Code  of  Civil  Procedure  was 
not  designed  to  enable  one  who  had  an  ex- 
ecutory contract  for  the  purchase  of  land  to 
obtain  a  Judicial  construction  of  his  con- 
tract. Nor  ought  it  to  be  construed  as  en- 
abling such  a  person  to  call  in  those  claiming 
adversely  to  bis  vendor,  and  compel  them  to 
try  their  claim  of  title,  when  a  Judgment,  If 
in  favor  of  the  adverse  title,  will  not  bind  the 
vendor. 
The  Judgment  Is  affirmed. 


PEOPLE  V.  POGGI.    (Or.  901.) 

(Supreme  Court  of  California.    Oct.  9,  1902.) 

CRIMINAL  LAW— APPEAL-POINTS  AND  AO- 
THORITIES— FAILURE  TO  FILE. 

1.  Where  a  defendant  filed  no  points  or  au- 
thorities on  appeal  from  a  judgment  and  order 
jeiiyiiig  a  new  trial  on  the  judgment  roll  alone, 
and  uo  error  appeared  on  the  face  of  the  rec- 
ord, the  conviction  will  be  afflrmed. 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;  B.  A.  Torrance,  Judge. 

Filippo  Poggi  was  convicted  of  selling  Uq- 
'  uor  to  an  Indian,  and  he  appeals.    Affirmed. 

J.  S.  Callen  and  S.  R.  Beloate,  for  appel- 
lant TIrey  L.  Ford,  Atty.  Gen.,  for  the  Peo- 
ple. 

PER  CURIAM.  The  defendant  was  con- 
Tlcted  of  selling  Intoxicating  liquor  to  an  In- 
dian. He  has  appealed  from  the  Judgment 
and  order  denying  his  motion  for  a  new  trial 
upon  the  judgment  roil  alone.  He  has  filed  no 
points  or  authorities,  and  no  error  appears 
upon  the  face  of  the  proceedings.  Tire  Judg- 
ment and  order  are  affirmed. 


HURLEY  V.  RYAN.    (8.  F.  2,319.) 

(Supreme  Court  of  California.     Oct.  10,  1902.) 

CLAIM  AGAINST  DECEDENT'S  ESTATE— PAT- 
MENT— BURDEN   OP  PROOF. 

1.  Plaintiff  in  an  action  against  a  decedent's 
estate  for  services,  though  baviDg  alleged  non- 
payment, need  not  prove  it;  but  it  is  enough 
to  prove  the  debt  within  the  period  of  limita- 
tions, when  the  burden  of  proving  payment  is 
on  defendant. 


Commissioners'  decision.  Department  I. 
Appeal  from  superior  cotirt,  Monterey  county; 
N.  A.    Dom,  Judge. 

Action  by  Daniel  Hurley  against  John  Ryan, 
administrator  of  Florence  McCarthy,  deceas- 
ed. Judgment  for  plalntitr.  Defendant  ap- 
peals.   Affirmed. 

Frank  J.  Murphy,  for  appellant  Sargent 
&  Wyatt,  for  respondent 

CHIPMAN,  C.  Action  to  recover  for  board, 
lodging,  and  for  services  rendered  defendant's 
Intestate,  Florence  McCarthy,  in  her  lifetime. 
Plaintiff  had  judgment,  and  defendant  appeals 
from  the  order  denying  his  motion  for  a  new 
trial. 

It  appeared  from  the  testimony  of  plain- 
tiff's wife  that  the  said  McCarthy  boarded 
with  plaintiff's  famUy  from  May  8,  1894,  to 
May  5,  1895,  and  from  June  8,  1895,  to  June 
14th,  and  from  July  18  to  August  7,  1895,— 
about  13  montlis  in  all.  During  ell  this  time 
she  was  sick,  and  required  and  received  the 
personal  nursing  and  attention  of  plaintiff 
and  his  wife.  The  evidence  was  that  these 
services  were  reasonably  worth  $25  per  month, 
and  plalntilTs  wife  testified  that,  so  far  as 
she  knew,  they  had  never  been  paid  for.  On 
August  7,  1895,  plaintiff  took  McCarthy  to 
the  county  hospital,  and  she  died  November 
13,  1895.  The  claim  was  duly  presented  to 
the  administrator,  and  was  refused  payment 
by  him.  The  complaint  was  verified,  and  al- 
leged nonpayment  which  is  denied  In  tbe  an- 
swer, and  defendant  alleges  payment  Tbe 
defendant  offered  no  evidence.  Tbe  court 
found  that  there  was  due  plaintiff  the  snm  of 
$325,  and  gave  judgment  accordingly.  Tbe 
only  point  made  by  appellant  is  that  there  was 
no  proof  that  the  claim  had  not  been  paid 
before  tbe  commencement  of  the  action.  He 
relies  on  section  1887  of  the  Code  of  Civil 
Procedure,  which  provides,  "None  but  ma- 
terial allegations  need  be  proved;"  Implying, 
of  course,  that  material  allegations  must  be 
proved.  The  principle  was  clearly  stated  and 
fully  considered  in  Meione  v.  Ruffino,  129  GaL 
514,  62  Pac.  93,  79  Am.  St  Rep.  127,  tbat 
"where  the  plaintiff  has  proved  the  existence 
of  a  debt  sued  on— at  least  within  the  period 
of  statutory  limitation— the  burden  of  proving 
payment  is  on  the  defendant"  It  was  also 
held  that  the  averment  of  nonpayment,  while 
"necessary  to  make  tbe  complaint  perfect  up- 
on its  face,"  need  not  be  proved  by  plaintiff. 
"The  question,"  It  was  said,  "Is  not  one  of 
pleading,  but  of  evidence;  not  what  must  be 
alleged,  but  where  tbe  burden  of  proof  lies." 
In  cases  of  actions  on  claims  against  an  es- 
tate, the  rule  may  sometimes  place  tbe  ad- 
ministrator at  a  disadvantage.  But  this  disad- 
vantage Is  about  equally  balanced  by  the  pro- 
visions of  section  1880  of  the  Code  of  Civa 
Procedure,  which  disqualifies  parties  and  as- 
signors of  parties  to  an  action,  as  witnesses, 
upon  a  claim  or  demand  against  the  estate  of 
a  deceased  person,  "as  to  Any^maUxr^f  fiict 
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occorrlng  before  the  death  of  such  deceased 
person."  In  the  one  case  the  law.  and  in  the 
other  death,  has  closed  the  mouth  of  the  party 
most  likely  to  know  the  fact.  The  plaintllT 
Is  not  only  handicapped  in  respect  of  the  issue 
ot  nonpayment,  but  he  sometimes  finds  It 
difficult,  if  not  impossible,  to  prove  the  exist* 
•nee  of  the  indebtedness,  which  he  must  do 
In  order  to  recover.  Whatever  may  be  the 
hardship  in  cases  like  the  one  here,  we  can 
see  no  ground  on  which  to  take  the  case  out 
of  tbe  rule  declared  In  Melone  t.  BufBno,  or 
make  it  an  exception. 
The  order  should  be  afllrmed. 

We  concur:    GRAY,  C;  HATNES,  0. 

PER  CURIAM.     For  the  reasons  given  In 
ttie  foregoing  opinion,  tbe  order  is  affirmed. 


BANK  or  WOODLAND  v.  STEPHENS  et 

al.    (S.  P.  3,304.)* 

(Supreme  Court  of  Calif omia.     Oct.  8,  1902.) 

DECEASED    HORTOAGOR— FORECLOSURE— AP- 
PEAL-SUPERSEDEAS-STAY  BOND. 

1.  Where  a  mortgagee  had  not  filed  tbe  mort- 
gage as  a  claim  against  the  mortgagor's  estate, 
and  therefore  was  not  entitled  to  recover  any 
deficiency  therefrom,  and,  in  an  action  to  fore- 
clcse,  a  receiver  was  appointed  to  receive  the 
rents  and  profits  pending  litigation,  bnt  the 
receiver  did  not  take  actual  possession,  and 
there  wns  nothing  to  prevent  the  administrator 
or  the  tenant  from  committing  waste  pending 
an  appeal,  a  supersedeas  would  not  be  granted 
withont  the  giving  of  a  stay  bond. 

In  banc.  Action  by  Bank  of  Woodland 
against  J.  J.  Stephens,  as  administrator  of 
the  ^tate  of  M.  R.  York,  deceased,  and  oth- 
ers, for  the  foreclosnre  of  a  mortgage.  A 
Jndgment  was  rendered  in  favor  of  plaintiff, 
from  which  defendant  Stephens  appealed. 
On  application  for  a  writ  of  supersedeas. 
Writ  denied. 

Hudson  Grant  for  appellant  N.  A.  Hawk- 
ins, for  respondent  plaintiff.  PhO.  Bmton, 
for  respondent  defendants. 

TBMPLE.  J.  M.  R.  York  died  Intestate 
on  the  8th  of  January,  1000,  owing  the  plain- 
tiff nearly  $9,000,  secured  by  mortgage  upon 
a  tract  of  land.  Administration  was  granted 
on  said  estate,  and  notice  to  creditors  duly 
given.  After  the  expiration  of  the  period  al- 
lowed for  the  presentation  of  claims,  to  wit 
on  the  8th  day  of  March,  1902,  platntifF  com- 
menced an  action  to  foreclose  its  mortgage, 
which  had  not  been  presented  to  the  admin- 
istrator for  allowance.  At  the  commence- 
ment of  the  suit  to  foreclose,  a  receiver  was 
appointed  at  the  Instance  of  plaintiff  to  take 
possession  of  tbe  mortgaged  premises,  "and 
receive  the  rents,  income,  and  profits  there- 
of, pending  litigation,  and  until  after  sale  of 
said  mortgaged  premises,  and  until  redemp- 
tion, and  take  possession  of  all  crops,  rents, 
and  profits,  and  bold  tbe  same  as  security  of 
the  indebtedness  secured  by  said  mortgage, 
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and  to  apply  the  proceeds  thereof  imder  the 
order  of  the  court."    A  portion  of  the  prem- 
ises had  been  leased  for  one  year,  the  rental 
being  a  part  of  the  crop.    The  receiver  noti- 
fied the  tenant  of  bis  appointment  and  the 
tenant  did  accordingly  deliver  to  tbe  receiver 
the  portion  of  the  crops  which  had  been  re- 
served as  rent.    The  receiver  did  not  take  pos- 
session of  the  premises,  otherwise  than  by 
such  demand  upon  the  tenant  and  such  at- 
tornment of  the  tenant  to  him.    A  final  de- 
cree was  entered  in  the  foreclosure  suit  in 
which  a  portion  only  of  the  mortgaged  prem- 
ises were  ordered  sold,  and  the  receiver  was 
continued  "to  receive  from  the  tenant  hi  pos- 
session   of    said    mortgaged    premises     the 
rents,  income,  and  profits  thereof  pending  lit- 
I  Igation  and  until  after  sale  of  said  premises." 
{  Evidently,  notwithstanding  tbe  appointment 
I  of  the  receiver,  tbe  administrator  and  his  ten- 
I  ant  remained  in  tbe  actual  possession  of  the 
I  mortgaged  premises.     If  the  appellant  were 
I  Inclined  to  commit  waste  pending  the  ap- 
I  peal.  It  Is  not  made  to  appear  that  tbe  quall- 
;  fied  possession  of  the  receiver,  if  it  can  be 
:  said  to  be  a  possession  at  all,  would  prevent 
i  it     His   tenant   and    himself   may   remove 
i  buildings  or  timber  or  valuable  trees,  or  they 
I  may  terminate  the  tenancy,  and  leave  the  ap- 
■  pellant   in   the  exclusive   possession   of  the 
j  property.    Tbe  decree  did  not  provide  for  a 
!  Judgment  for  a  deficiency,  and  could  not  have 
;  so  provided,  because  tbe  mortgage  debt  was 
:  not  presented  to  the  administrator  for  allow- 
j  ance.    The  appellant  could  not  be  held  for 
;  the  value  of  the  use  and  occupation  of  tbe 
premises  while  the  receiver  apiwhited  for  and 
at  the  instance  of  tbe  respondent  was  de- 
manding and  receivbig  the  rents.    As  to  sucb 
profits,  they  were  after  collection  in  the  cus- 
tody of  the  court  and  before  that  time  ap- 
pellant was  enjoined  from  collecting  them. 

The  lease  was,  however,  but  a  verbal  lease 
for  a  year,  which  would  probably  be  termi- 
nated during  tbe  appeal.  It  seems  to  me, 
therefore,  that  a  stay  bond  was  required. 
The  circumstance  would  be  considered  by  the 
court  in  fixing  the  amount,  but  we  cannot 
say  that  the  reason  for  requiring  a  stay  bond 
has  no  existence  in  this  case.  To  apply  such 
a  rule  In  any  case  is  dangerously  like  legisla- 
tion. The  case  should  be  a  very  clear  one  to 
authorize  the  court  to  refuse  to  apply  the 
statute  to  a  particular  case.  In  McCallion 
V.  Bank.  98  Cal.  442.  33  Pac.  329,  the  con- 
tention was  over  a  fund  which  had  been  paid 
into  court,  and  of  which  the  court  bad  the 
disposition.  The  action  was  not,  therefore, 
brought  to  recover  money  from  the  appel- 
lant in  that  case,  and  was  not  within  the 
meaning  of  section  &12  of  the  Code  of  Civil 
Procedure.  In  Owen  v.  Water  Co.  (Cal.)  6T 
Pac.  71,  the  respondent  was  in  possession  of 
the  land  which  was  ordered  to  be  sold,  and 
therefore  tbe  appellant  could  not  commit 
waste.    It  was  not  a  case  of  foreclosure. 

In  this  case  I  conclude  that  a  bond  sbouldr 
have  been  given  If  a  stay  was  desired.    The 
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application  for  a  writ  of  sapersedeas  Is  there- 
fore denied,  and  the  restraining  order  made 
by  this  court  vacated. 

We  concur:    McFARIAND,   J.;    HARRI- 
SON, J.;    GAROUTTE,  J.;    VAN  DYKE,  J. 


KEE  T.  DAVIS.    (Sac.  938.)* 
(Supreme  Court  of  California.     Oct.  8,  1002.) 

NEW  TRIAL— MOTION  FOR  INSDPPICaBNCT  OF 
EVIDKNCE— REQUISITES  —  REFORMATION  OF 
CONTRACTS— PAROL  EVIDBNCB. 

1.  Under  the  Code,  a  motion  for  a  new  trial 
en  the  ground  of  the  insufficiency  of  the  evi- 
dence to  8uppoi-t  the  findiugg,  which  avers  in 
genera!  terms  that  the  evidence  is  insufficient, 
without  specifying  the  particular  insufficiency, 
is  defective. 

2.  Civ.  Code,  8  3399,  authorizes  the  reforma- 
tion of  a  contract  which,  through  mutual  mis- 
take, does  not  express  the  intent  of  the  par- 
ties. Section  3402  provides  that  a  contract 
may  first  be  revised,  and  then  specifically  en- 
forced. A  written  contract  for  the  exchange 
of  lands  provided  that  plaintiff's  land  should 
be  transferred  to  defendant  subject  to  an  in- 
cumbrance of  a  fixed  amount,  while  the  par- 
ties mutually  intended  that  it  should  be  subject 
to  a  mortgage  of  the  fixed  amount,  due  in  two 
years  and  drawing  interest  at  8  per  cent. 
Held,  that  the  contract  was  not  too  indefinite  to 
be  reformed  so  as  to  express  the  intention  of 
the  parties,  and  then  specifically  enforced. 

3.  Parol  evidence  is  admissible  to  vary  the 
terms  of  a  contract,  which,  through  mutual 
mistake,  does  not  express  the  Intent  of  the 
parties. 

Department  1.  Appeal  from  supn-Iop 
court,  Stanislana  county;  Wm.  O.  Minor, 
Judge. 

Snit  by  R.  M.  Kee  against  John  T.  Dayia. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.   AfiSrmed. 

P.  J.  Hazen,  for  appellant  Edward  J. 
HUl  and  E.  B.  Learning,  for  respondent 

VAN  DYKE,  J.  The  action  la  to  reform  a 
written  contract  for  the  exchange  of  real  es- 
tate owned  by  the  respective  parties,  and. 
when  80  reformed,  to  have  it  speclflcally  en- 
forced. The  action  was  tried  by  the  court 
sitting  with  a  jnry,  a  jury  having  been  re- 
quested by  defendant,  and  12  special  issues 
were  submitted  to  the  Jury  at  the  trial,  and 
found  In  favor  of  the  plaintiff.  The  court 
approved  the  special  verdict,  and  made  find- 
ings of  Its  own  in  favor  of  the  plaintiff,  and 
thereupon  entered  a  decree  reforming  the  in- 
strument as  prayed  for.  and  also  decreed  a 
specific  performance  of  the  contract  so  re- 
formed. The  defendant  appeals  from  the 
Judgment  and  also  from  the  order  denying 
bis  motion  for  a  new  trial. 

The  instrument  for  the  exchange  of  the 
lands  contained  the  following  words  in  refer- 
ence to  the  land  owned  by  the  plaintiff  and 
'.0  be  transferred  to  the  defendant,  "Subject 
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to  incumbrance  of  $3,000,"  whereas  it  was 
alleged  in  the  complaint  and  found  by  the 
court  and  Jury,  and  so  decreed,  that  tbe  con- 
tract In  this  respect  should  have  been  writ- 
ten as  follows:  "Subject  to  a  mortgage  of 
13,000,  due  two  years  from  date,  and  to  bear 
Interest  at  tbe  rate  of  eight  per  cent,  per  an- 
num; Interest  payable  annually."  In  the 
statement  on  motion  for  a  new  trial  Insufll- 
dency  of  the  evidence  to  support  tbe  findings 
Is  alleged  in  general  terms,  without  specify- 
ing In  what  particulars  the  evidence  Is  in- 
sufficient. It  has  been  held  so  often  that  this 
mode  of  specification  is  not  such  as  the  Code 
requires  that  it  Is  unnecessary  to  cite  cases; 
and  the  appellant,  In  his  brief,  has  utterly 
failed  to  point  out  In  what  respect  the  evi- 
dence la  insufficient  to  support  the  special 
verdict  or  the  findings  of  the  court  How- 
ever, from  an  examination  of  tbe  evidence 
there  appears  a  substantial  conflict  with  a 
preponderance  In  favor  of  the  verdict  and 
findings. 

Rulings  of  tbe  court  against  defendant's 
objection  In  reference  to  admitting  and  ex- 
cluding evidence  are  assigned  as  error.  In 
appellant's  brief  It  Is  said:  "These  will  be 
found  at  folios  183,  160,  1T7,  and  126,  and 
an  examination  thereof  will  demonstrate  oar 
claim  that  such  rulings  were  errors  for 
which  tbe  case  should  be  reversed."  We 
have  examined  the  folios  of  the  transcript 
referred  to,  and  fail  to  agree  with  counsel 
that  tbe  rulings  of  the  court  In  the  partic- 
ulars stated  were  erroneous. 

It  Is  contended  by  appellant  that  the  In- 
strument In  question  could  not  be  reformed, 
and  then  specifically  enforced;  that  It  was 
too  indefinite.  It  appears,  however,  from  an 
Inspection  of  the  agreement  that  the  only 
Indefinite  portion  about  it  was  that  in  refer- 
ence to  Incumbrance,  without  stating  what 
kind  of  Incumbrance,  and  giving  its  terms. 
This  was  remedied  by  reforming  tbe  instm- 
ment  In  the  particulars  stated.  It  was 
claimed  that  this  occurred  through  mutual 
mistake,  and,  this  being  tbe  case,  as  alleged 
and  found,  it  Is  a  proper  case  to  have  the 
contract  reformed  so  as  to  truly  express  the 
intention  of  the  parties  (Civ.  Code,  8  3390), 
and  "a  contract  may  be  first  revised  and 
then  specifically  enforced."    Id.  |  3402. 

But  it  Is  contended  further  by  appellant 
that  the  writing  Itself  Is  the  best  evidence, 
and  parol  testimony  cannot  be  Introduced  to 
contradict  It  or  vary  Its  terms.  This,  bow- 
ever,  Is  a  case  where  tbe  writing  .  itself, 
through  mistake,  does  not  express  the  Inten- 
tion of  the  parties  who  entered  Into  it  or 
one  of  them,  and  does  not,  therefore,  contain 
the  real  contract  between  the  parties. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:  GAROUTTE,  J.;  HARRI- 
SON, J. 
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SAN  DIBGO  GAS  CO.  y.  FRAME  et  al.    (L. 

A.  1.058.) 
(Sapreme  Gonrt  of  California.     Oct  8,  1902.) 

CORPORATIONS-CORPORATE  EXI8TENCB-C0L- 
LATERALi  ATTACK— FILING  ARTICLES— FAIL- 
URE TO  DO  BUSINESS-CONVEYANCE  TO  COR- 
PORATION —  VALIDITY  —  ATTORNBYS  —  AU- 
THORITY. 

1.  Under  St  1862,  p.  110,  t  6,  proTiding  that 
the  question  of  incorporation  of  any  company 
claiming  in  good  faith  to  be  a  corporation  un- 
der the  laws  of  the  state,  and  doing  business 
as  such,  shall  not  he  inquired  into  collaterally, 
the  ralidity  of  the  incorporation  of  a  corpora- 
tion which  had  properly  signed  and  acknowl- 
edged its  articles  conld  not  be  collaterally  at- 
tacked on  the  gronud  that  the  articles  were  er- 
roneously filed  with  the  county  recorder,  in- 
stead of  the  county  clerk. 

2.  St.  1802,  p.  110,  {  6,  providing  that  the 
«xistence  of  a  corporation  shall  not  be  inquired 
into  collaterally,  applies  to  a  de  facto  corpo- 
ration, the  existence  of  which  is  attacked  on 
the  ground  of  its  failure  to  proceed  and  do 
business,  since  a  corporation  once  formed  Is 
not  dissolved  by  its  mere  failure  to  transact 
business. 

H.  The  fact  that  a  deed  to  a  corporation  waa 
dated  four  days  before  its  articles  were  filed 
did  not  Invalidate  the  conveyance,  where  the 
-delireiT  and  acceptance  occurred  after  the  in- 
«ori)oration. 

4.  Where  a  corporation  had  not  done  busi- 
ness for  some  time,  and  one  of  the  stockholders 
"was  dead,  attorneys  employed  by  a  stockholder, 
acting  for  the  owners  of  a  majority  of  the 
stock,  were  authorised  to  sue  in  the  name  of 
the  corporation. 

Department  1.  Appeal  from  auperior  court, 
San  Diego  county;  E.  A.  Torrance,  Judga 

Action  bj  the  San  Diego  Gas  Company 
against  J.  A.  Frame  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Revem- 
-fd. 

WItliington  &  Carter,  for  appellant  Wm. 
Mnrphy,  J.  S.  Calien,  and  J.  Wade  McDonald, 
(or  respondents. 

VAN  DYKE,  J.  This  is  an  action  to  quiet 
title  to  certain  real  estate  situated  in  the  dty 
of  San  Diego.  George  Lnbee,  one  of  the  de- 
fendants, in  his  amended  answer  denied  the 
plaintiff  was  ever  organized  as  a  corporation 
onder  the  laws  of  the  state  of  California,  and 
also  asserted  title  in  himself,  and  pleaded  the 
statute  of  limitation.  Thereafter  said  defend- 
ant moved  the  court  to  dismiss  the  action  on 
the  grounds,  among  others,  that  said  corpora- 
tion was  never  legally  formed,  and  that  It  had 
ceased  to  exercise  any  corporate  powers,  and, 
further,  that  the  attorneys  who  brought  the 
action  were  not  properly  authorized;  which 
motion  was  granted  by  the  court,  and  this 
appeal  Is  taken  by  the  plaintiff  from  the  Judg- 
ment and  order  dismissing  the  said  action. 

On  the  hearing  of  the  motion,  as  appears 
by  the  bill  of  exceptions  brought  up,  it  was 
shown  that  a  certificate  of  Incorporation  was 
filed  in  the  county  recorder's  office  of  San 
Diego  county.  Instead  of  the  county  clerk's, 
September  28,  1870,  at  the  request  of  J.  B. 

f  1.  Sm  Corporations,  ToL  U,  Cent  Dig.  ||  71, 
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Boyd,  one  of  the  incorporators;  that  the  cer- 
tificate was  in  the  usual  form,  and  was  duly 
signed  and  acknowledged;  tliat  a  copy  of  the 
certificate  and  the  acknowledgment  was  certi- 
fied on  the  28th  day  of  September,  1870,  by 
the  county  recorder,  and  filed  in  the  office  of 
the  secretary  of  state  October  10,  1870;  that 
the  company  organized,  ail  the  incorporators 
and  trustees  being  present,  at  a  meeting  No- 
vember 21,  1870,  and  thereupon  from  said  di- 
rectors elected  Wm.  H.  Perry  president  John 
B.  Boyd  secretary,  John  Goiier  treasurer,  and 
adopted  a  set  of  by-laws;   also  levied  an  as- 
sessment of  $1  per  share  on  the  capital  stock. 
The  trustees  met  the  following  day,  November 
22d,  and  ordered  a  seal,  and  transacted  other 
i  business.    The  record  also  shows  that  on  Au- 
I  gust  13,  1870,  an  ordinance  was  passed  by 
j  the  city  of  San  Diego  granting  to  Wm.  H. 
I  Perry  and  his  associates  a  gas  franchise,  and 
ratifying  an .  ordinance  previously  passed  fix- 
{  ing  the  location  of  the  gas  works  provided  in 
I  said  franchise,  and  on  August  22,  1870,   ac- 
I  Imowledging  that  work  bad  commenced  on  the 
I  construction  of  the  gas  works  by  Wm.   H. 
I  Perry  and  his  associates.    Also  there  was  in- 
troduced in  evidence  on  said  hearing  a  copy 
I  of  a  deed  of  trust  dated  September  24,  1870, 
made  by  Wm.  H.  Perry  and  his  associates 
to  the  plaintiff  company,  of  said  gas  franchise 
and  certain  lots  in   Horton's  addition,  being 
the  real  estate  involved  in  this  action.    The 
respondent  contends  that  the  plaintiff  never 
waa  a  corporation  de  jure  or  de  fncto,  as  the 
law  required  the  articles  of  incorporation  to 
l)e   filed  In  the  office  of  the  county   cleric, 
whereas  in  this  case  they  were  filed  with  the 
county  recorder.     But  It  was  shown  on  the 
bearing  in  the  court  below,  and  stipulated  as 
a  fact,  that  at  that  date,  to  wit,  September  28, 
1870,  the  county  clerk  of  San  Diego  county 
was  ex  officio  county  recorder  of  said  county. 
In  Association  v.  Chester,  55  CaL  98,  it  ap- 
pears that  the  articles  of  incorporation  in  that 
case  were  recorded  in  the  office  of  the  county 
recorder,  but  were  not  filed  In  the  office  of  the 
county  clerk,  and  upon  this  ground  It  was  con. 
tended  that  it  never  became  a  corporation. 
After  citing  the  statute  in  reference  to  the 
formation   of   corporations,   the    court    says: 
"The  parties  signed  and  acknowledged  articles 
of   incorporation   stating    the    object    name, 
duration,   amount   of   capital  stock,   place  of 
.  business,  the  number  of  trustees,  and  named 
I  those  to  act  for  the  first  three  months.    They 
{  attempted  to  file  the  articles,  but  filed  them 
I  with  the  wrong  officer.    The  association  took 
possession  of  the  property  and  did  the  busi- 
ness named  in  the  articles.    We  think  that 
the  question  of  the  due  incorporation  of  the 
association,  or  its  right  to  exercise  corporate 
powers,  cannot  be  inquired   into  in  this  ac- 
tion."   In  OroviUe  &  V.  R.  Co.  v.  Supervisors 
of  Plumas  Co.,  37  Cal.  354,  the  court  says: 
"Many  of  the  acts  required  to  be  performed 
in  order  to  make  a  complete  organization  of 
the   corporation    may   have  been    irregularly 
performed,  or  some  of  them  may  have  been 
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entirely  omitted,  and  tbe  rule  of  the  statute 
la  that  such  irregular  or  defective  performance 
shall  not  defeat  the  incorporation  when  drawn 
into  question  collaterally.  The  omission  of 
the  names  and  number  of  the  first  trustees 
from  tbe  articles  of  association,  the  failure  to 
file  a  duplicate  of  the  articles  with  the  secre- 
tary of  state,  •  •  •  Insufficient  acknowl- 
edgment, are  irregularities  that  will  not  defeat 
the  corporation.  A  substantial  compliance 
with  the  requirements  of  the  statute  will  be 
sufilcient  to  show  a  corporation  de  jure  in  an 
action  between  the  corporation  and  a  private 
person."  "It  has  been  frequently  held  that, 
although  many  of  the  acts  required  to  be  per- 
formed in  order  to  make  a  complete  organiza- 
tion of  the  corporation  may  have  been  irregu- 
larly performed,  or  entirely  omitted,  yet  such 
Irregularities  and  defects  will  not  defeat  the 
incorporation  where  the  questions  are  raised 
collaterally."  Bank  v.  Spires,  126  Cal.  545, 
58  Pac.  1040,  and  cases  cited.  The  respond- 
ent seems  to  rely  upon  Martin  t.  Deetz,  102 
CaL  55,  36  Pac  368,  41  Am.  St  Bep.  151,  but 
in  that  case,  as  stated  in  the  opinion  of  the 
court:  "The  dhrectors  named  In  the  articles 
for  the  first  year  never  met  or  acted,  but  de- 
liberately refused  to  do  so;  no  stock  was 
ever  Issued:  no  persons  ever  met,  or  pre- 
tended to  meet.  In  corporate  body  assembled: 
no  officers  were  ever  elected;  no  person  was 
ever  appointed  by  the  asserted  corporation  to 
represent  it  In  any  way,  or  to  act  as  its  agent; 
no  journal  or  record  of  the  proceedings  of  the 
body  corporate  was  ever  kept;  and  It  was 
never  in  a  position  to  exercise,  or  to  pretend 
to  exercise,  any  of  tbe  powers  granted  to  cor- 
porations." In  this  case  the  law  was  sub- 
stantially complied  with.  Articles  of  the  In- 
corporation, properly  signed  and  acknowledg- 
ed, were,  it  seems,  handed  to  the  county  clerk, 
or  rather  his  deputy;  and  the  fact  that  said 
officer  (the  county  clerk  being  at  the  same 
time  county  recorder)  marked  the  document 
as  filed  with  the  recorder.  Instead  of  with  the 
county  clerk,  would  not  have  the  effect  to  de- 
feat the  formation  of  the  corporation.  The 
Incorporators  and  trustees  thereafter  met  and 
organized  in  the  usual  manner,  elected  officers, 
and  adopted  a  seal  and  by-laws.  The  corpora- 
tion thereupon  purchased  and  received  a  con- 
veyance by  deed  of  the  real  property  selected 
under  the  direction  of  the  city  authorities  as 
the  site  for  the  proposed  gas  works,— being 
the  land  In  question  In  this  action,— for  which 
it  paid  the  sum  of  $1,000,  and  also  received  a 
transfer  of  the  franchises  granted  by  said  city 
for  carrying  on  said  work,  purchased  some 
gas  retorts,  and  commenced  digging  the  pit 
for  the  gasometer.  These  acts  constituted  an 
organization  and  commencement  to  transact 
business  as  a  corporation  within  the  meaning 
of  the  law.  It  appears,  however,  that  it  fail- 
ed to  go  on  with  the  work  of  erecting  gas 
works  or  to  transact  any  business  after  No- 
vember, 1S70.  Appellant  suggests  that  this 
failure  to  proceed  further  was  because  other 
parties  about  that  time  erected  gas  works  at 


that  place,  and  this  tenure  to  carry  on  tbt 
business  for  which  the  company  was  formed 
for  80  many  years  Is  urged  by  the  respondent 
as  another  ground  in  support  of  his  contention 
that  the  plaintiff  was  not  a  corporation  when 
this  action  was  brought  But  a  corporation 
once  formed  and  organized  according  to  law 
does  not  become  dissolved  or  cease  to  exist 
merely  because  of  a  failure  to  transact  busi- 
ness. Its  term. of  life  is  prescribed  by  law, 
and  only  at  the  instance  of  the  state  can  Its 
existence  in  the  meantime  be  questioned. 
This  rule  applies  also  in  case  of  a  de  facto 
corporatloa  By  the  statute  existing  at  the 
date  that  this  corporation  was  formed  (and 
a  similar  provision  is  carried  into  the  Civil 
Code)  it  is  declared:  "If  any  corporation, 
formed  under  the  laws  of  this  state,  shall  not 
organize  and  commence  the  transaction  of  its 
business  within  one  year  from  the  date  of  Its 
incorporation,  Its  corporate  powers  shall  cease: 
provided  that  the  question  of  the  due  Incor^ 
poratlon  of  any  company,  dahning  in  good 
faith  to  be  a  corporation  under  the  laws  of 
this  state,  and  doing  business  as  such  cor- 
poration, or  of  its  right  to  exercise  corporate 
powers,  shall  not  be  inquired  Into  collaterally, 
in  any  private  suit  to  which  such  de  facto 
corporation  may  be  a  party;  but  such  inquiry 
may  be  had  at  the  suit  of  the  state  or  infor- 
mation of  the  attomey-greneral."  Section  6, 
act  concerning  corporations,  as  amended  in 
1862  (St  1862,  p.  110). 

It  la  further  suggested  by  respondent  that 
the  deed  to  the  plaintiff  corporation  of  the 
real  estate  involved  In  this  action  bears  date 
four  days  before  the  articles  of  the  incorpora- 
tion were  filed;  but  a  deed  takes  effect,  not 
from  its  date,  but  from  its  delivery,  and  tbe 
fact  that  it  was  delivered  after  the  corpora- 
tion was  formed  is  shown  by  the  proceedings 
of  the  trustees.  At  one  of  their  meetings  a 
resolution  was  adopted  that  said  deed,  together 
with  the  franchises  from  the  city  asclgned  to 
the  corporation,  and  other  company  papers, 
should  be  deposited  at  a  certain  place  for 
safe-keeping. 

There  is  nothing  in  the  point  that  the  at- 
torneys who  brought  this  action  bad  no  au- 
thority to  do  so.  At  the  hearing  of  the  mo- 
tion to  dismiss,  Mr.  Boyd  testified:  "I  di- 
rected Messrs.  Wlthlngton  and  Carter  to  In- 
stitute this  action;  but  before  doing  so  I  saw 
Mr.  Perry  and  the  widow  of  Wallace  Wood- 
worth,  who  is  administratrix  of  her  husband's 
estate,  and  they  consented  to  the  bringing  of 
this  action  and  desired  the  action  to  be 
brought.  Mr.  Perry  represented  the  Interests 
of  the  Woodworth  estate."  He  further  tes- 
tified that  he  owned  one-quarter  of  the  stock. 
Perry  one-half,  and  the  estate  of  Woodworth 
one-quarter;  and  that  directors  Taggart  John 
Goller,  and  Wallace  Woodworth  had  died  sev- 
eral years  prior.  It  appears,  therefore,  that 
the  suit  was  brought  upon  the  authority  of  the 
president  and  secretary  and  those  who  repre- 
sented all  the  stock  of  the  corporation  at  the 
time.    And  under  the  same  authority  or  re- 
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tainer.  for  all  that  appears,  the  same  attor- 
neri  took  the  appeal,  and  are  now  prosecuting 
the  same  in  this  conrt.  Tet  respondent  has 
not  even  suggested  that  they  are  here  wlth- 
ont  authority,  or  that  the  corporation  appel- 
lant has  not  authorized  them  to  represent  It 
Under  these  circumstances  the  corporation  it- 
self would  be  held  to  be  bound  by  the  acts 
of  the  attorneys,  and  therefore  third  parties 
liave  no  ground  for  objecting.  Pixley  t.  Rail- 
road Co.,  33  Cal.  183,  01  Am.  Dec.  623,  and 
cases  there  cited.  The  law  confers  upon  the 
corporation  the  right  to  sue,  as  well  as  mak- 
ing it  liable  to  be  sued.  The  stockholders 
todiyidoally  cannot  sue  or  be  sued  in  resijcct 
to  their  interests  in  the  property  held  in  the 
name  of  the  corporation.  The  litigation  must 
be  by  or  against  the  corporation.  And  to 
torn  a  corporation  out  of  court  summarily,  as 
In  this  case.  Is  to  deny  the  real  parties  in  in- 
terest—the stockholders— the  right  to  protect 
their  property  accordhig  to  law.  "The  exist- 
ence of  a  corporation  independent  of  its  share- 
holders is  a  fiction.  Its  rights  and  duties  are 
hi  reality  the  rights  and  duties  of  persons 
who  compose  It,  and  not  of  an  imaginary  be- 
ing." Mor.  Priv.  Corp.  (  1. 
The  judgment  and  order  are  reversed. 


We   concor: 
SON.  J. 


OAROUTTB,    J.;    HARRI- 


UEADE  COUNTY  BANK  v.  BAILET  et  aL 

(L.  A  1,089.) 
(Sopreme  Court  of  California.     Oct.  8,  1902.) 

SBCURITT  FOR  C08TB-F0RBI0N  CORPORATION 
—REQUISITES  OF  UNDBRTAKINO. 
1.  Under  Code  Civ  Proc.  §  1036,  providing 
that  when  plaintiff  is  a  foreign  corporation, 
and  defendant  requires  security  for  costs,  plain- 
tiff most  execute  an  undertaking  to  pay  each 
costs  as  may  be  awarded  against  it,  not  ex- 
ceeding S300,  and  section  1037.  authorizing  the 
dismissal  of  the  action  if  plaintiff  fails  for  30 
days  after  the  service  of  the  notice  requiring  j 
security  to  file  such  nndertaking,  an  action  by  ' 
a  foreign  corporation  is  properly  dismissed 
when  it  fails,  for  30  dhys  after  notice,  to  give 
the  pre8cril>ed  undertaking,  though  it  files  with- 
in such  period  a  bond  in  the  sum  of  $50,  as 
required  by  an  ex  parte  order  of  a  Judge  of  the 
court. 

Department  1.  Appeal  from  supnior  court, 
Los  Angeles  county;  N.  P.  Conroy,  Judge. 

Action  by  the  Meade  County  Bank  against 
Henry  E.  Bailey  and  another.  From  a  Judg- 
ment dismissing  the  action  In  favor  of  one 
of  the  defendants  for  failure  to  file  security 
for  costs,  plaintiff  appeals.    Affirmed. 

Bernard  Potter  and  Dyer  &  Potter,  for  ap- 
pellant. E.  W.  Camp  and  Sidney  J.  Parsons, 
for  respondents. 

VAN  DIKE,  J.  Plaintiff  is  a  corporation 
organized  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  South  Da- 
kota. Action  was  brought  in  the  superior 
conrt  of  Los  Augeles  county  against  the  de- 
fendants upon  a  Judgment  obtained  against 


them  in  said  state  ef  South  Dakota.  The 
defendant  Parsons,  upon  being  served,  ap- 
peared in  said  action  December  1,  1900,  and 
on  the  same  day  gave  and  served  notice  on 
the  plaintiff,  demanding  security  for  costs. 
Thereafter,  December  20,  1800,  the  plaintiff 
applied  to  a  Judge  of  said  court,  without 
notice  to  said  defendant,  to  fix  the  amoimt 
of  the  bond,  and  the  said  Judge  thereupon 
by  an  ex  parte  order,  fixed  said  bond  in  the 
penal  sum  of  $60.  On  the  2d  day  of  Janu- 
ary, 1001,  the  said  defendant,  by  his  attor- 
ney, served  on  the  plaintiff  and  filed  a  notice 
of  a  motion  to  dismiss  said  action  for  want 
of  the  nndertaking  for  costs  as  required  by 
law;  and  after  hearing  upon  said  order  to 
show  cause,  on  the  15th  day  of  January,  1901, 
the  court  entered  an  order  dismissing  said 
action.  The  appeal  is  taken  from  such  Judg- 
ment dismissing  the  action  in  favor  of  de- 
fendant Parsons  for  failure  to  file  security 
for  costs.  The  contention  of  the  appellant 
is  that  the  liond  filed  in  the  sum  of  $50,  as 
required  by  the  ex  parte  order  of  said  Judge, 
was  a  compliance  with  the  statute,  and  it 
was  error,  therefore,  for  the  court  to  dis- 
miss the  action.  The  provision  of  the  Code 
on  the  subject  is  as  follows:  "When  the 
plaintiff  in  an  action  resides  ont  of  the  state, 
or  is  a  foreign  corporation,  security  for  the 
costs  and  charges,  which  may  be  a'narded 
against  such  plaintiff,  may  be  required  by 
the  defendant  When  required,  all  proceed- 
ings in  the  action  must  be  stayed  until  an 
undertaking,  executed  by  two  or  more  per- 
sons, is  filed  with  the  clerk,  to  the  effect 
that  they  will  pay  such  costs  and  charges  as 
may  be  awarded  against  the  plaintiff  by 
Judgment  or  in  the  progress  of  the  action, 
not  exceeding  the  sum  of  three  hundred  dol- 
lars. A  new  or  an  additional  nndertaking 
may  be  ordered  by  the  court  or  Judge,  upon 
proof  that  the  original  undertaking  Is  insuf- 
ficient security,  and  proceedings  in  the  ac- 
tion stayed  until  such  new  or  additional  un- 
dertaking is  executed  and  filed."  Code  Civ. 
Proc.  8  1036.  The  requirement  in  reference 
to  this  bond  for  costs  against  foreign  corpo- 
rations is  almost  in  the  exact  language  of 
the  so-called  cost  bond  on  appeal.  The  un- 
dertaking on  appeal  Is  required  to  be  execut- 
ed by  at  least  two  sureties,  "to  the  effect 
that  the  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him 
on  the  appeal  or  on  dismissal  thereof,  not 
exceeding  three  hundred  dollars."  Code  Civ. 
Proc.  t  911.  In  both  cases  the  amount  as 
well  as  the  condition  of  the  bond  is  prescrib- 
ed by  the  Code,  and  the  court  has  nothing 
to  do  with  fixing  the  same.  The  statute 
vests  in  the  defendant  the  right  to  have  the 
bond,  and  the  court  cannot  against  his  will, 
deprive  him  of  tliat  right  or  alter  the  amount 
or  terms  of  the  bond  required.  When  the 
demand  for  security  for  costs  is  made  in 
the  proper  case,  the  law  itself  enjoins  fur- 
ther proceedings  on  the  part  of  the  plaintiff 
ontll  the  demand  Is  compiled  with  accai^lM 
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to  the  provisions  of  the  Oode.  After  the  un- 
dertaking or  bond,  in  the  sum  and  form 
specified,  is  given,  a  new  or  additional  nn- 
dertaking  may  \>e  ordered  by  the  court  when 
the  first  is  deemed  insufflcient,  but  the  court 
has  no  power  to  dispense  with  the  giving 
of  the  first  bond  or  undM*taking  as  mention- 
ed. The  next  section  of  the  Code  provides 
that  after  the  lapse  of  30  days  after  the  serv- 
ice of  notice  that  security  Is  required,  and 
no  undertaking  according  to  law  has  been 
filed,  the  court  may  order  the  action  to  be 
dismissed.  Code  Civ.  Proc.  (  1037.  Thirty 
days  having  elapsed  in  this  case  after  the 
demand  for  security  for  costs,  and  no  such 
undertaking  having  been  given  or  filed,  it 
was  not  error  for  the  court  to  dismiss  the 
action  upon  notice  and  motion  of  said  de- 
fendant 
The  judgment  is  afllrmed. 

We    concur:     GAROUTTB,    J.;     HARRI- 
80X,  J. 


HARRIS  V.  DUARTB  et  al.    (L.  A.  1,075.) 

(Supreme  Court  of  California.     Oct.  8,  1902.) 

QUIBTINO  TITLE— PRKSCRIPTIVB  TITLE— IN- 
SOLVENCY—HOMESTEAD. 

1.  Under  Civ.  Code,  i  1007,  providing  that 
occupancy  for  the  period  sufficient  to  bar  an 
action  for  the  recovery  of  property  confers  a 
title  by  prescription,  sufficient  against  all,  d.^ 
fendant  in  an  action  to  quiet  title  may  show 
title  by  prescription. 

2.  One  being  in  possession  of  property,  claim- 
ing it  as  his  homestead,  at  the  time  of  his  in- 
solvency, possession  for  the  period  of  limita- 
tions, after  the  filing  of  his  petition  in  insol- 
vency, is  unnecessary  to  give  him  title  by  pre- 
scription. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  M.  T.  Allen, 
Judge. 

Action  by  J.  L.  Harris  against  Refugio 
Duarte  and  others.  Defendants  Marins 
Bellue  and  wife  had  Judgment,  and  plaintiff 
appeals.    AflSrmed. 

Charles  Lantz  and  J.  W.  Swanwick,  for 
appellant.    J.  Brousseau,  for  respondents. 

VAN  DYKE,  J.  Action  to  quiet  title,  and 
Judgment  for  certain  of  the  defendants. 
The  appeal  Is  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial.  Appellant  re- 
lies upon  errors  of  law  occurring  at  the  trial, 
consisting  in  overruling  plaintiff's  objection 
to  the  admission  of  evidence  showing  pre- 
scriptive title  In  the  defendants  Bellue,  and 
In  admitting  a  declaration  of  homestead 
made  by  the  defendant  Marie  Bellue;  also 
upon  the  ground  that  the  evidence  Is  insuffl- 
cient to  Justify  the  findings.  It  was  in  Is- 
sue that  the  respondents  claimed  title  to  a 
portion  of  the  premises  described  In  the 
plaintiff's  complaint.  It  was  competent  and 
relevant,  therefore,  to  Introduce  testimony 
in  support  of  a  prescriptive  title,  as  well  as 
a  title  by  deed.    Ocoupniic)   for  the  period 


prescribed  by  law  as  sufficient  to  bar  an  ac- 
tion for  the  recovery  of  the  property  confers 
a  title  thereto,  denominated  "title  by  pre- 
scription," which  Is  suSiclent  against  all. 
Civ.  Code,  t  1007.  The  testimony  was  prop- 
er, also,  to  aid  the  court  in  construing  the 
declaration  of  homestead  as  to  the  prescrip- 
tion of  the  premises.  The  declaration.  In  the 
usual  way,  states  that  the  party  making  it 
at  that  time  actually  resided  with  her  hus- 
band and  children  on  the  land  and  premises 
therein  described  (then  giving  the  descrip- 
tion), from  which  description  the  appellant 
contends  the  homestead  property  did  not  ex- 
tend to  Jefferson  street.  Defendant  Bellue 
testified  that  he,  with  his  wife,  resided  at 
Jefferson  and  Alameda  streets,  in  the  city  of 
Los  Angeles;  that  he  went  on  those  prem- 
ises in  18S9,  and  fenced  around  the  {HToperty, 
cultivated  It,  and  built  a  house  on  the  comer 
of  Jefferson  and  Alameda  streets;  that  he 
lived  there  continuously  from  that  time,  and 
that  he  was  the  husband  of  Marie  Bellue  at 
the  time  of  the  declaration  of  homestead: 
and  that  she  lived  on  the  premises  with  him 
as  his  wife,  with  their  children.  He  also  in- 
troduced state,  county,  and  city  tax  receipts 
from  1888-^  up  to  the  date  of  the  trial,  in 
1900,  describing  the  premises  as  a  quarter 
acre,  bounded  north  by  Jefferson  street  and 
east  by  Alameda.  Appellant  contends  that 
a  prescriptive  title  would  not  avail  the  de- 
fendants unless  the  possession  continued 
longer  than  five  years  after  the  filing  of  the 
petition  In  Insolvency  of  defendant  Marlus. 
May  12,  1884;  but  the  proceedings  In  In- 
solvency did  not  affect  the  homestead,  as 
that  was  exempt  under  the  law,  and  the 
schedule  In  the  Inventory,  after  giving  a  de- 
scription of  the  property,  states  that  "tbe 
foregoing  Is  subject  to  declaration  of  home- 
stead by  Marie  Bellue,  wife  of  petitioner"; 
and  the  deed  of  the  assignee  In  Insolvency 
to  the  grantor  of  plaintiff  could  not  convey 
the  homestead  tract,  even  If  it  purported  to 
do  so. 

Appellant  contends  that  the  evidence  does 
not  support  finding  2,  to  the  effect  that  the 
plaintiff  Is  not  the  owner  of  the  land  therein 
described,  as  against  the  respondents,  and 
that  there  is  no  determination  by  the  court 
as  to  who  is  the  rightful  owner  of  that  por- 
tion of  the  property  sued  for,  not  embraced 
In  said  finding  2.  The  finding  referred  to  Is 
to  tbe  effect  that  the  respondents  were  tbe 
owners  of  the  premises  therein  described,  to 
wit,  the  homestead  property  on  the  comer  of 
Jefferson  and  Alameda  streets,  already  re- 
ferred to,  and  that  the  plaintiff  had  no  right 
title,  or  interest  In  or  to  the  same.  Finding 
3  is  to  the  effect  that  the  plaintiff  Is  tbe 
owner  of  the  land  described  In  the  complaint 
as  against  all  the  defendants  excepting  the 
respondents,  and,  as  to  them,  except  tliat 
part  thereof  which  is  described  in  finding  2. 
It  cannot  be  said  that  the  findings  are  not 
supported  by  the  evidence,  and  the  statement 

on  motion  for  a  new  trial  d^^^j  ^uri>ort 
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to  contain  all  the  evldeiice,  and,  if  any  evi- 
dence la  omitted,  it  will  not  be  presumed  to 
be  adverse  to  the  finding  of  the  court. 
OrdM'  appealed  from  affirmed. 


We  concur: 
SON,  i. 


GAltOUTTE.   3.;    HARRI- 


8AN  DIEGO  SAV.  BANK    v.  GOODSELt. 

et  aL    (L.  A.  1,012.)' 
(Supreme  C!onrt  of  Califoruia.    Oct.  7,  lfl02.) 

liORTaAGES— SERVICE  — SUMMONS  —  PUBLICA^ 

TION— APPEAL— WAIVER— STATUTES. 

1.  Where  a  defendant  in  mortgage  foreclo- 
»nre,  moving  to  vacate  an  order  for  publica- 
tit-D  of  sammous,  did  not  appear  specially,  and 
<H)  denial  of  the  motion  appeared  generally, 
and  answered  to  the  merits,  there  was  a  sub- 
mission to  the  Jurisdiction  so  that  it  could  not 
be  questioned  on  appeal. 

2.  Where  a  defendant  in  mortgage  foreclo- 
sure appears  generally,  he  submits  to  the  juris- 
diction, and  cannot  thereafter  raise  a  question 
aa  to  imperfections  in  the  order  of  publication, 
etc. 

3.  Code  CiT.  Proc.  |  951,  provides  that  on 
appeal  from  an  order,  save  one  granting  or  re- 
fusing a  new  trial,  the  appellant  must  furnish 
the  coart  with  a  copy  of  the  order  and  papers 
used  on  the  hearing.  Rnle  29  of  the  supreme 
court  (64  Pac.  zii)  provides  that  on  appeal 
from  tne  orders  of  the  superior  court  the  pa- 
pers used  on  the  hearing  of  the  motion  must 
be  authenticated  by  incorporating  the  same  in 
a  bill  of  exceptions.  On  appeal  from  ao  order 
in  mortgage  foreclosure  denying  a  motion  to 
vacate  an  order  for  publication  of  summons,  the 
bill  of  exceptions  stated  that  in  support  of  the 
motion  appellant  "read  the  followmg  papers," 
and  then  followed  descriptions  of  several  papers 
by  reference  to  their  character,  date  of  filing, 
etc.  Appended  was  a  stipulation  that  the  "fore- 
going he  allowed  as  a  bill  of  exceptions,"  and 
the  judge  signed  the  bill  "in  accordance  with 
the  stipulation."  None  of  the  papers  were  in- 
corporated in  the  bill.  Btld,  that  the  bill  could 
not  be  considered,  not  being  in  accordance  with 
the  statute  and  rnle. 

4.  Where  a  bill  of  exceptions  recites  that 
there  was  read  at  the  hearing  of  a  motion  an 
affidavit  filed  December  29,  1889,  while  the  affi- 
davit in  the  transcript  is  indorsed  as  filed  De- 
cember 3<>th,  it  cannot  l>e  presumed  that  it  is 
the  one  read  at  the  hearing. 

5.  In  mortgage  foreclosure,  an  amended  com- 
plaint was  for  the  purpose  of  making  the  hus- 
bands of  certain  defendants  parties  defendant, 
alleging  that  they  "claimed  some  interest  in 
the  premises."  Held,  that  on  appeal.  In  the 
absence  of  anything  in  the  record  to  show  that 
appellant  was  affected  by  the  bringing  in  of  the 
new  parties,  a  contention  that  failure  to  serve 
the  amended  pleading  opened  a  default  entered 
against  her  was  of  no  merit. 

6.  Pol.  Code,  !  52,  prescribes  certain  rules  for 
determining  the  residence  of  a  person.  Code 
Civ.  Proc.  {  412.  provides  that  the  court  may 
order  service  of  summons  by  publication  when 
tiie  person  on  whom  service  is  to  be  made  "re- 
sides" out  of  the  state.  Section  413  provides 
that  in  case  of  publication,  where  the  residence 
of  a  nonresident  or  absent  defendant  is  known, 
the  court  must  direct  a  copy  of  the  summons 
and  complaint  to  l>e  mailed  to  the  person  to  be 
•erved.  at  his  place  of  "residence."  The  affida- 
vit of  a  complainant  stated  that  a  defendant 
"resided"  out  of  the  state,  and  that  her  "la.st 
known  address"  was  S..  in  Maine;  and  the 
court  ordered  a  copy  of  the  summons,  etc.,  to 
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be  mailed  "to  the  place  of  residence,  to  wit,  S., 
Maine,"  which  was  done.  Held,  that  Pol. 
Code,  8  52,  does  not  necessarily  apply  to  per- 
sons without  the  state,  and  the  service  was  suf- 
ficient, though  the  affidavit  stated  S.  as  the 
"address,"  and  not  the  residence. 
Temple,  J.,  dissenting. 

Commissioners'  decision.  In  banc.  Appeal 
from  superior  court,  San  Diego  county;  E.  S. 
Torrance,  Judge. 

Suit  by  the  Ban  Diego  Savings  Bank 
against  Edward  L.  Goodsell  and  others. 
From  a  Judgment  for  complainant,  Sarah 
Kiliman  and  others  appeal;  and  from  orders 
denying  motions  to  vacate  an  order  for  pub- 
lication of  summons,  etc.,  Kate  D.  Treat 
Goodsell  and  others  appeal.    Affirmed. 

Houghton  &  Houghton,  for  appellants.  K. 
H.  Conklln  and  Works  &  Works,  (or  respond- 
ents. 

CHIPMAN,  C.  Foreclosure.  The  complaint 
sets  forth  the  ordinary  action  to  foreclose 
a  mortgage  executed  by  Edward  L.  Goodsell 
and  his  wife,  Kate  Goodsell,  to  secure  tbeir 
promissory  note  for  $15,(X)0.  The  appeal  Is 
by  Mrs.  Goodsell,  and  by  defendants  Sarab 
Killman  and  Maggie  K.  Littlefleld,  from  the 
Judgment,  In  favor  of  plalntiS,  on  the  Judg- 
ment roll,  and  upon  three  bills  of  exceptions, 
namely:  (1)  Bill  of  exceptions  of  defendant 
Kate  Goodsell  and  defendant  People's  Trust 
Ckimpany,  taken  at  the  bearing  of  motion  for 
an  order  vacating  the  order  for  publication 
of  summons,  made  July  27,  1898,  and  to  set 
aside  all  subsequent  proceedings.  (2)  BUI  of 
exceptions  of  defendants  Kate  Goodsell  and 
Sarah  KiUman,  taken  at  the  bearing  of  tbeir 
motion  for  an  order  vacating  the  order  of 
publication  of  tbe  two  summonses  Issued  in 
the  action,  and  to  vacate  and  quash  tbe  sum- 
mons issued  June  14,  1899,  and  to  vacate 
and  quash  the  service  by  publication  of  both 
said  summonses.  (3)  BUI  of  exceptions  of 
defendant  Maggie  Litt'.cneld,  taken  at  the 
bearing  of  similar  motion  as  last  above. 

As  to  tbe  bill  of  exceptions  of  GoodseU,  It 
cannot  be  considered,  for  tbe  reason  that  she 
did  not  appear  specially  to  make  her  motion, 
and  when  it  was  denied  she  appeared  gen- 
erally by  answer  to  the  merits.  Nor  can 
tbe  bill  of  exceptions  of  Goodsell  and  Kill- 
man  be  considered,  for  tbe  reason  that,  be- 
fore their  Joint  motion  was  made,  both  of 
them  appeared  generally  and  answered  to  tbe 
merits.  These  appearances  were  without  re- 
servation, and  constituted  a  submission  to 
the  Jurisdiction,  regardless  of  any  imperfec- 
tions in  the  order  of  publication  of  summons, 
or  other  proceedings  by  which  they  were 
brought  into  court 

Respondent  objects  to  tbe  consideration  of 
appellant  Uttlelleid's  bill  of  exceptions,  or  of 
any  of  this  appellant's  assignments  of  error, 
because  the  bill  of  exceptions  does  not  set 
forth  or  contain  the  notice  of  motion,  nor 
the  substance  thereof,  nor  the  papers  and 
evidence  used  at  tbe  hearing.    I4I(^' 
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tion  was  made  to  a  consideration  of  tnc  oth- 
er bills  of  exceptions,  but  as  the  two  appel- 
lants, Groodsell  and  Killman,  answered,  It  Is 
not  necessary  to  consider  them.  The  bill  of 
exceptions  of  Uttlefield  states  tbat.  In  sup- 
port of  the  motion,  appellant  "read  the  fol- 
lowing papers  in  the  above-entitled  action, 
on  flie  tn  the  office  of  the  clerk  of  the  above- 
entitled  conrt,  viz.:  (1)  The  said  notice  of 
motion,  and  the  affidavit  of  Maggie  K.  Lit- 
tlefleld  attached  thereto,  both  filed  December 
29,  1889."  Then  follow  like  descriptions  of 
13  other  papers  In  the  case.  Neither  the  no- 
tice of  the  motion  nor  any  other  of  the  pa- 
pers was  Incorporated  In  the  bill  of  excep- 
tions. They  are  simply  described  by  a  brief 
reference  to  theit  character,  date  of  the  pa- 
per, and  date  of  filing.  The  bill  states  that 
"no  other  affidavits  or  other  evidence,  docu- 
mentary or  otherwise,  was  offered,  used,  or 
read  at  the  bearing  of  said  motion,"  and  re- 
cites that  the  order  was  made  January  9, 
1900.  Appended  Is  a  stipulation,  signed  by 
respective  counsel,  "that  the  above  and  fore- 
going be  settled  and  allowed  as  the  bill  of 
exceptions  to  the  order  made  •  •  •  Jan- 
uary 9,  1900,  denying  the  notice  of  said  de- 
fendant for  an  order  vacating,"  etc.  (stating 
generally  the  purpose  of  the  motion),  "all 
exceptions  and  objections  reserved"  by  coun- 
sel for  plaintiff.  The  Judge  signed  and  set- 
tled the  bill  "in  accordance  with  the  above 
stipulation,"  and  in  this  form  It  was  served 
February  2,  1900.  In  the  printed  transcript 
the  certificate  to  the  Judgment  roll  by  the 
clerk  then  follows.  After  this  later  certifi- 
cate Is  the  affidavit  of  Littlefield,  attached 
to  her  motion.  In  which  It  Is  stated  that  she 
appears  especially  for  the  purpose  of  mak- 
ing the  motion,  and  not  otherwise,  and  noted 
on  It  is  service  of  copy  on  plaintiff's  attorney. 
Appended  to  the  foregoing  Is  a  stipulation, 
signed  by  respective  counsel;  "that  the  fore- 
going are  full,  true,  and  correct  copies  of 
the  following  documents  on  file  and  of  record 
In  the  clerk's  office  •  •  •  In  the  above- 
entitled  action,  and  of  orders  In  said  action 
entered  In  the  minutes  of  said  court,  viz., 
the  Judgment  roll  in  said  action,  the  notice 
of  motion  of  Maggie  K.  Littlefield  to  set 
aside  order  for  publication  of  summons,  etc., 
and  affidavit  of  Maggie  K.  Littlefield  filed 
December  3,  1899"  (and  some  other  matters 
not  material  to  the  present  question),  and 
"we  do  further  certify  that  the  indorsements 
of  admission  of  service  and  file  marks  of 
all  said  documents  are  correct  as  stated." 

Since  Ilerrlich  v.  McDonald,  80  Cal.  472, 
22  Pac.  299,  Von  Glabn  v.  Brennan,  81  Cal. 
261,  22  Pac.  596,  and  more  especially  Somers 
V.  Somers,  81  CaL  608,  22  Pac.  967,  the  court 
has  In  all  cases  adhered  to  the  procedure 
there  laid  down.  Adams  v.  Andross,  85  Cal. 
609,  24  Pac.  842;  Shain  v.  Elkerenkotter,  88 
Cal.  14,  25  Pac.  966;  White  v.  White,  88 
Cal.  429,  26  Pac.  230;  MiUer  v.  Lux,  100  Cal. 
600,  35  Pac.  345,  630;  Spreckels  v.  Spreckels, 
114  Cal.  eo,  46  Pac.  1022;  Melde  T.  Reynolds, 


120  Cal.  234,  52  Pac.  491.  The  appeal  from 
the  order  must  be  heard  upon  the  papers 
used  on  the  bearing  In  the  conrt  below. 

By  section  961  of  the  Code  of  Civil  Pro- 
cedure It  Is  provided  that  "on  appeal  from 
a  Judgment  rendered  on  an  appeal,  or  from 
an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish 
the  court  with  a  copy  of  the  notice  of  ap- 
peal, of  the  Judgment  or  order  appealed  from, 
and  of  papers  used  on  the  hearing  in  the 
court  below."  Rule  29  of  this  court  (6*  Pac- 
xll),  formerly  role  32,  provides  how  the  pa- 
pers are  to  be  authenticated,  and  Is  as  fol- 
lows: "In  all  cases  of  appeal  to  this  court 
from  the  orders  of  the  superior  court  the 
papers  and  evidence  used  or  taken  on  the 
hearing  of  the  motion  must  be  authenticated 
by  incorporating  the  same  in  a  bill  of  ex- 
ceptions, except  when  another  mode  of  au- 
thentication is  provided  by  law."  The  case 
here  comes  under  rule  29  (64  Pac.  xll)  and, 
unless  we  can  say  that  the  papers  and  evi- 
dence used  at  the  hearing  are  properly  au- 
thenticated, we  cannot  consldw  the  bill  of 
exceptions.  The  decisions  above  referred  to 
hold,  and  the  language  of  the  rule  Is,  that 
the  papers  and  evidence  used  at  the  hearing 
"must  be  authenticated  by  Incorporating  the 
same  In  a  bill  of  exceptions";  and  this  means,, 
must  be  set  forth  in  and  made  a  part  of  it. 
The  bill  of  exceptions  taken  on  the  bearing 
of  a  motion  such  as  the  present  one  Is  &a- 
tlrely  distinct  from  the  Judgment  roll,  and 
is  Intended  to  be  complete  In  Itself  for  its 
own  purposes.  The  bill  of  exceptions  certi- 
fied, as  settled  by  the  Judge,  refers  to  14 
different  papers  and  documents  as  used  at 
the  hearing,  not  one  of  which  Is  Incorporated 
In  the  bill.  The  only  authentication  of  the 
notice  of  the  motion  and  attached  affidavit  of 
Littlefield,  which  are  essential  to  the  con- 
sideration of  the  motion.  Is  by  stlpnlatioD 
of  counsel.  Similarly  they  authenticate,  by 
stipulation,  the  correctness  of  the  Judgment 
roll,  and  add  that  "the  Indorsements  of  ad- 
mission of  service  and  file  marks  of  an  said 
documents  are  correctly  stated";  this  prob- 
ably for  the  purpose  of  aiding  tuls  conrt  to 
Identify  them.  But  the  Judge  alone  Is  au- 
thorized to  authenticate  the  papers  used  at 
the  hearing,  and  this  must  be  done  by  incor- 
porating them  In  the  bill  of  exceptions.  Ap- 
pellants seem  to  contend  that  grlvlng  a  brief 
description  of  the  character  of  a  paper,  Its 
date,  date  of  filing,  and  the  name  of  tbe  p^- 
son  making  the  affidavit  (where  an  affidavit 
is  the  paper).  Is  sufficient,  If  upon  an  exam- 
ination of  the  transcript  a  particular  paper 
can  somewhere  be  found  answering  the  de- 
scription, and  no  other  can  be  found  fitting 
the  description.  And  It  was  upon  this  the- 
ory, apparently,  the  Judge  was  asked  to  set- 
tle the  bill.  He  followed  the  stipulation  of 
counsel,  but  the  stipulation  was  tbat  tbe 
skeleton  form  used  should  be  settled  and  al- 
lowed, plaintiff  "reserving  all  exceptions  and 

objections."  and  the  Judge  s^t$|(^t^  bill 
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as  tbns  prMented,  without,  as  we  have  seen, 
antbentlcatlng:  a  single  imper  referred  to  In 
It.  We  are  asked  to  say  tbat  the  papers 
and  eridence  need  not  be  incorporated  in  the 
blU  of  exceptions,  but  tbat  It  is  sufBclent 
If  they  be  so  earmarked  as  that  they  can 
be  identlfled  lb  the  transcript  by  reference 
to  the  catalogued  list  of  papers  In  the  bill, 
and  by  a  comparison  of  them  with  like  pa- 
pers fonnd  In  the  transcript  The  conrt  rule 
was  intended  to  remove  all  donbt  as  to  what 
papers  were  read  to  the  comt  at  the  hearing 
of  the  motion  by  requiring  them  to  be  incor- 
porated in  the  bill.  This  court  cannot,  under 
the  rule,  be  asked  to  search  through  the 
transcript  to  discover  papers  referred  to  in 
the  bill  of  exceptions  only  by  some  general 
description  or  by  their  dates  and  dates  of 
filing.  Aside  from  the  labor  entailed  upon 
the  court  by  this  method.  It  would  lead  to 
uncertainty  and  doubt,  often,  as  to  the  papers 
Intended  to  be  included  in  the  bill,  and  would 
lack  that  certainty  of  authentication  which 
must  come  alone  from  the  Judge  who  hears 
the  motion.  In  the  present  case  It  is  only 
by  conjecture  or  inference  that  it  can  be  said 
that  any  of  the  palters  found  in  the  printed 
transcript  are  the  ones  wliicb  are  referred 
to  in  the  bill  of  exceptions  as  having  been 
read  at  the  bearing  of  the  motion.  More- 
over, tbe  bill  of  exceptions  recites  tbat  there 
was  read  at  the  hearing  an  affidavit  of  Uttle- 
fleld  filed  December  29,  1899,  whereas  tbe 
affidavit  by  her  which  is  set  forth  in  the 
transcript  is  indorsed  as  having  been  filed 
December  30^  1880.  It  cannot  be  assumed 
that  this  is  tiie  one  which  was  read  at  the 
hearing.  Tbe  court  said  In  Melde  v.  Reyn- 
olds, 120  CaL  234,  62  Pac.  491,  "Whether  an 
affidavit  was  'used  on  the  hearing'  (and  tbe 
same  would  be  true  of  any  other  paper  or  any 
evidence  thus  used)  can  be  determined  only 
by  tbe  Judge  t>efore  whom  the  hearing  was 
had,  and  as  there  is  no  other  mode  provided 
by  law  for  authenticating  the  affidavit  which 
may  be  used  on  tbe  bearing  of  the  motion, 
under  rule  29,  they  cannot  be  considered  on 
tbe  appeal  unless  they  are  Incorporated  into 
a  bill  of  exceptions."  Citing  Spreckels  v. 
Sprockets,  114  CaL  60,  45  Pac  1022,  and  oth- 
^  cases  supra. 

2.  Tbe  bills  of  exceptions  not  being  Iwfore 
us,  the  only  appeal  to  be  considered  Is  from 
tbe  Judgment  So  far  as  appellants  Good- 
sell  and  KlUman  are  concerned,  they  an- 
swered fully,  setting  up  their  Interest  in  tbe 
property.  The  court  found  the  allegations  of 
tbelr  answer  and  defense  to  be  true,  and  de- 
creed the  sale  of  the  mortgaged  premises,  ex- 
cept certain  tracts  described  in  these  an- 
swers. We  do  not  understand  that  these  ap- 
pellants claim  that  the  Judgment  was  vio- 
lative of  any  of  their  rights  as  set  up  in  thehr 
answers,  or  that  thejr  rights  were  not  fully 
protected  by  the  decree. 

S.  Appellant  Littlefleld  contends  that  the 
amended  complaint  was  never  served  upon 
her.    Her  default  was  entered  October  31, 


1898,  and  the  complaint  was  amended  June 
12,  1899.  Appellant  concedes  the  rule  that 
proof  of  service  of  amended  pleadings  need 
not  appear  In  the  Judgment  roll,  and  that  in 
the  absence  of  an  affirmative  showing  to  the 
contrary,  service  will  be  presumed.  It  is 
claimed,  however,  that  the  record  speaks  of 
what  was  done  to  acquire  Jurisdiction  by 
service  of  i^ocess,  and  cannot  be  gainsaid. 
The  claim  is  that  service  not  being  made  on 
appellant  it  opened  her  default  and  that  no 
Judgment  could  be  entered  against  her  with- 
out first  serving  this  amendment  and  giving 
her  an  opportunity  to  answer.  Citing 
Thompson  v.  Johnson,  60  Cal.  292;  Llnott  v. 
Rowland,  119  Cal.  452,  51  Pac.  687;  Witter 
V.  Bachman,  117  Cal.  318,  49  Pac.  202.  Tbe 
amendment  was  for  the  sole  purpose  of  mak- 
ing the  husbands  of  defendants  Mrs.  Little- 
field,  Mrs.  KiUman,  and  Mrs.  Thayer  parties 
defendant  alleging  that  they  "claim  or  have 
some  interest  in  the  mortgaged  premises, 
*  *  *  but  that  all  of  said  claims  are  sub- 
ordinate to  *  *  *  plaintiff's  mortgage." 
In  the  cases  cited  by  appellant  tbe  amend- 
ments were  clearly  In  matter  of  substance. 
Ketnhart  v.  Lugo,  86  Cal.  895,  24  Pac  1089, 
21  Am.  St.  Rep.  62,  was  an  action  for  parti- 
tion, and  the  court  held  that  bringing  in  new 
parties  defendant  by  amendment,  alleging 
that  they  have  or  claim  an  Interest  in  tbe 
subject  of  partition,  is  matter  of  substance. 
Appellant  contends  tbat  tbe  same  is  true  un- 
der like  allegation  in  an  action  to  foreclof; 
a  mortgage.  We  do  not  think  so.  In  parti- 
tion all  tbe  interest  of  all  persons  in  the 
property  must  be  set  forth  as  far  as  known 
to  the  plaintiff.  Code  Civ.  Proc.  {  763.  The 
nature  of  tbe  action  makes  the  bringing  in  of 
a  new  party  matter  of  substance.  But  not 
necessarily  so  in  foreclosure.  There  is  noth- 
ing In  the  record  to  show  that  appellant  Lit- 
tlefleld was  in  any  way  interested  In  or 
affected  by  tbe  appearance  of  these  new  par- 
ties ta  tbe  case.  We  do  not  think  the 
amendment  was  as  to  her  in  matter  of  sub- 
stance, and  service  on  her  was  unnecessary. 
4.  Appellant  objects  to  the  sufficiency  of 
tbe  affidavit  for  publication,  and  that  it  does 
not  comply  with  the  provisions  of  Code  Civ. 
Proc.  H  412,  413,  which  it  Is  claimed  must  be 
read  together,  and  the  court  had  no  author- 
ity to  order  publication.  Section  412  pro- 
vides that  tbe  court  may  order  service  of 
summons  to  be  made  by  publication  "where 
tbe  person  on  whom  service  is  to  be  made 
resides  out  of  the  state."  Section  413,  among 
other  things,  provides  that  "in  case  of  pub- 
lication where  the  residence  of  a  non-resident 
or  absent  defendant  is  known,  the  court  or 
Judge  mast  direct  a  copy  of  the  summons 
and  complaint  to  be  forthwith  deposited  in 
the  post  office,  directed  to  the  person  to  be 
served,  at  his  place  of  residence."  It  Is  con- 
tended that  these  provisions  were  not  com- 
piled with,  and  that  the  record  so  shows. 
The  statement  in  the  affidavit  as  to  Little- 
field  is.   "Besides  out  o^,t^<^y^t^^gf^ 
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fomla;  her  last  known  address  being  Stock- 
ton Springs,  state  of  Maine."  The  order  of 
the  court  was  tbat  the  summons  be  published 
once  a  week  for  two  months  (designating  the 
paper),  "and  tbat  a  copy  of  the  summons  and 
complaint  In  this  action  be  forthwith  de- 
posited in  the  post  office,  directed  to  each  of 
the  said  persons  at  their  several  places  of 
residence,  to  wit"  Then  follow  the  names 
and  addresses  as  shown  in  the  affidavit,  and 
"to  the  said  Maggie  K.  Llttlefleld,  Stockton 
Springs,  Maine."  The  affidavit  of  mailing 
shows  that  the  order  of  the  court  was  com- 
plied with.  The  proof  of  publication  of  sum- 
mons Is  also  duly  made.  It  Is  contended 
that  the  two  sections  must  be  read  together, 
—citing  Rlcketson  v.  Klchardson,  26  Cal.  149, 
—and  tbat  they  require  the  affidavit  to  state 
the  place  of  residence,  if  known,  and,  if  un- 
known, to  so  state;  that  the  term  "address" 
will  not  supply  the  omission  to  state  the 
"residence,"  for  the  reason  that  the  term 
"address"  Is  not  the  equivalent  of  the  term 
"residence."  The  trial  court  treated  the  des- 
ignation of  the  term  used  as  giving  the  resi- 
dence of  the  defendant  and  designated  the 
place  as  the  residence.  The  Century  Diction- 
ary defines  "address"  to  be:  "A  direction 
for  guidance  as  to  a  person's  abode;  hence 
the  place  at  which  a  person  resides,  or  the 
name  or  place  of  destination,  with  any  other 
details  necessary  for  the  direction  of  a  let- 
ter or  package;  as,  what  Is  your  present  ad- 
dress? Syn.:  Residence,  superscription." 
There  is  a  well-recognized  distinction  be- 
tween the  term  "domicile"  and  the  term 
"residence."  A  person  may  have  a  residence 
separate  from  his  domicile.  Savage  v.  Scott 
46  Iowa,  130;  Hanson  v.  Graham,  82  Cal. 
631,  23  Pac.  56,  7  L.  R.  A.  127.  The  purpose 
of  the  statute  is  to  secure,  if  possible,  the  de- 
livery of  a  copy  of  the  summons  and  com- 
plaint to  a  nonresident  defendant,  and  this 
the  legislature  regarded  as  most  likely  to  be 
secured  by  mailing  to  the  place  of  residence 
rather  than  to  the  domicile,— I.  e.,  to  the 
place  where  letters  and  packages  were  most 
likely  to  reach  the  defendant;  and  this 
would  be  at  his  residence,  which  we  think 
the  Jadge  was  authorized  to  treat  as  his  resi- 
dence. Section  52  of  the  Political  Code  pre- 
scribes cwtaln  rules  for  determining  the  resi- 
dence of  a  citizen  of  this  state,  but  we  do  not 
think  they  apply  necessarily  to  persons  resid- 
ing out  of  the  state.  We  may  concede  the 
correctness  of  the  construction  of  the  statute 
given  In  Rlcketson  v.  Richardson,  26  Cal. 
149,  but  we  think  that  where  the  plaintiff 
has  by  affidavit  stated  the  "address"  of  the 
defendant  out  of  the  state,  and  the  court  has 
accepted  this  statement  as  evidence  of  the 
residence,  it  is  sufficient  compliance  with  the 
statute. 

Appellant  claims  that  the  clerk  had  no  au- 
thority to  enter  her  default  under  section 
685  of  the  Code  of  Civil  Procedure.  It  is  not 
necessary  to  decide  whether  the  clerk  may 
do  this.  In  view  of  subdivision  3  of  that  sec- 


tion. Conceding  the  contention,  the  entry  of 
default  was  but  nullity,  and  could  not  baTC- 
Injured  this  defendant 

The  foregoing  covers  substantially  all  th» 
points  properly  arising  on  the  appeal. 

The  Judgment  and  order  should  be  affirm- 
ed. 

We  concur:    HATNES,  C;  GRAY,  O. 

PER  CURIAM.  For  the  reasons  glvea  bt 
the  foregoing  opinion,  the  judi^ment  and  or- 
der are  affirmed. 

TEOfPLB,  J.  I  dissent  In  my  Judg- 
ment the  opinion  is  most  unfortunate.  It 
authorizes  the  entry  of  Judgment  upon  sub- 
stituted service  without  a  compliance  with 
the  statutory  requirements,  and  e8tabllBhe» 
a  rule  under  which  such  requirements  may 
be  easily  evaded.  The  affidavit  to  procure 
publication  of  the  summons  is  utterly  insuffi- 
cient in  that  it  does  not  furnish  the  court 
with  the  necessary  data  for  Its  service.  Th» 
necessity  of  such  affidavit  was  decided  in 
Rlcketson  v.  Richardson,  26  Cal.  148.  The- 
affidavlt  showing  service  i  Is  In  like  manner 
defective.  These  papers  must  now  be  made- 
part  of  the  Judgment  roll.  Code  Civ.  Proa  I- 
670.  The  amendment  to  this  section  nolU- 
fles  many  decisions  in  regard  to  the  presump- 
tion of  due  service.  If  the  Judgment  ex- 
pressly asserts  or  Implies  due  service  of  pro- 
cess. It  will  be  Intended  that  the  proof  con- 
tained in  the  record  is  referred  to.  And  If 
no  service  is  thore  shown,  the  Judgment  can- 
not be  sustained,  especially  on  an  appeal 
from  the  Judgment  That  is  a  direct  attach 
and  the  question  Is  whether  the  record  sbow»^ 
Jurisdiction,  and  in  such  case  "the  Jurisdic- 
tion of  the  court  is  not  to  be  established  by 
its  mere  assertion  in  the  Judgment  that  It 
had  acquired  Jtu-lsdiction."  Slchler  ▼.  Look^ 
93  Cal.  600,  29  Pac.  220. 

In  a  case  where  there  is  no  appearance, 
and  no  personal  service  of  summons,  it  la  al- 
ways possible  that  the  defendant  has  had  n» 
actual  notice,  and  that  his  property  is  taken, 
if  such  be  the  effect  of  the  Judgment  wttb- 
out  a  chance  to  be  heard.  In  such  cases  the 
rule  has  always  been,  especially  upon  a  di- 
rect attack,  that  all  steps  provided  by  the 
statute  must  be  followed  exactly  and  strict- 
ly as  enacted.  The  courts  cannot  say  tbat 
some  other  course  is  as  likely  to  give  notice 
as  that  prescribed.  A  default  is  a  technical 
advantage  taken  of  an  absent  party  without 
a  consideration  of  the  merits.  In  this  case 
14  nonresidents  are  served  with  summons  by 
publication.  The  affidavit  of  publication  as 
to  some  shows  simply  "the  last  Imown  ad- 
dress," and  as  to  others,  "the  last  known 
post-office  address."  The  statute  requires  the 
summons  to  be  addressed  to  a  defendant  at 
his  place  of  residence.  The  residence  was 
not  shown  in  any  case.  One  who  had  pur- 
posely prevented  the  summons  from  reaching 

a  defendant  could  trnthfuUy  ra|^  thia  affi- 
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davit  Suppose,  for  Instance,  the  aflSant 
knew  tbat  tbe  defenlant  resided  at  Portland, 
dr..  bat  when  he  last  heard  of  bis  where- 
abouts be  was  at  Washington,  D.  C,  Wash- 
bigtoD  would  be  the  last  known  address,  al- 
though affiant  knew  tbat  the  stay  there  was 
to  be  only  temporary,  and  tbat  in  all  likeli- 
hood a  Enmmons  directed  to  tbat  place  would 
nerer  reach  bim.  If  the  summons  bad  been 
directed  to  Portland,  It  would  probably  bava 
reached  blm  wherever  be  happened  to  be, 
for  most  men  provide  for  the  forwarding  of 
their  mall.  The  rule  tolerated  In  the  opinion 
is  not  the  statutory  rule,  and.  If  it  might  be 
naed  as  I  have  suggested,  It  ought  not  to  be 
Banctloned  by  the  court.  I  deem  It  a  ma- 
terial and  viclouB  departure. 


Id  re  BLAKB'S  ESTATB.    (L.  A.  1,106.) 
(Popreme  Court  of  Califomia.     Oct  7,  1902.) 

WILLS— TRDSTBK»-PATMBNT  OP  FOND  TO 
TRUSTEE— INTEREST. 

1.  A  will  directed  a  trust  fund  to  be  paid  to 
trustees  12  months  after  the  death  of  testatrix. 
On  April  2,  1900,  the  court  ordered  the  ex- 
ecotors  to  pay  over  the  same  on  the  execution 
of  a  written  agreement  with  the  trustees  set- 
tiug  foith  the  trust.  The  agreement  was  made 
on  the  30th  day  of  April,  and  signed  by  the 
executors,  but  it  was  not  signed  by  the  trus- 
tees until  July  7th.  During  such  period,  aod 
ontil  July  9th,  the  money  was  on  deposit  in  a 
bank  of  which  one  of  the  trustees  was  cashier. 
Held,  that  as,  until  the  trustees  signed  the 
igreement  and  accepted  the  trust,  they  had  no 
interest  in  the  trust  fund,  and  no  authority  to 
ict  in  relation  thereto,  the  fact  that  a  delay 
fmm  April  30th  to  Julv  0th  in  executing  the 
agreement  was  the  fault  of  the  persons  then 
appointed  trustees  did  not  preclude  them  from 
recovering  interest  on  the  fund  between  such 
dates,  as  provided  by  Civ.  Code,  {  13G9,  de- 
claring that  legacies  shall  bear  interest  from 
the  time  when  they  are  due  and  payable. 

2.  The  deposit  of  the  money  in  the  bank  to 
the  knowledge  of  one  of  the  trustees  subse- 
qeently  appointed  did  not  constitute  a  condi- 
tional tender  of  the  money  to  the  trustees. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Barbara 
county;  W.  S.  Day,  Judge. 

Application  by  the  executors  of  Ann  S.  C. 
Blake  to  pay  over  to  trustees  a  certain  trust 
fond  bequeathed  by  the  will.  From  an  order 
directing  payment  of  the  fund  and  refusing 
hiterest  claimed,  the  trustees  appeal.  Modi- 
fied. 

Richard  C.  Harrison,  for  appellants.  Blcb- 
Mds  &  Carrier,  for  respondents. 

SUITH,  C.  This  is  an  appeal  from  a  de- 
cree directing  the  executors  of  the  will  of  de- 
ceased to  pay  over  to  the  appellants,  who  are 
trustees  of  a  bequest  made  by  the  testatrix 
to  certain  charitable  uses,  the  balance  of  the 
amount  bequeathed,  as  found  to  be  due  by  the 
court  The  only  point  in  dispute  is  as  to  the 
Item  of  interest  on  |Q0,000  from  AprU  30  to 
July  9.  1900,  amounting  to  the  sum  of  $805, 
vhich  it  Is  claimed  by  the  appellants  should 
l3ave  been  allowed,  and   with   reference  to 


which  the  facts,  as  found,  are  as  follows: 
By  the  terms  of  the  will  the  executors  were 
directed,  upon  the  expiration  of  12  months 
from  the  death  of  the  testatrix,  to  pay  the 
sum  of  $SO,000  to  certain  trustees  named  in 
the  will,  or,  in  the  discretion  of  the  execu- 
tors, to  some  other  person  or  persons,  upon 
trusts  to  be  expressed  in  some  Instrument  se- 
curing the  application  of  the  legacy  to  the 
trusts  specified  in  the  will.  Under  this  pro- 
vision the  appellants  were  appointed  trustees 
by  the  executors,  and  on  the  application  of 
the  latter  an  order  was  made  by  the  court 
April  2,  1900,  directing  them  to  pay  over  to 
the  appellants,  as  trustees,  the  sum  of  $60,000, 
and  further  directing  them  to  enter  into  a 
written  agreement  with  the  said  trustees  ex- 
pressing the  trusts,  as  provided  by  the  wtU. 
Accordingly,  on  the  SOtb  day  of  April,  1900. 
the  agreement  directed  by  the  court  was  pre- 
pared and  signed  by  the  executors,  and  by 
them  presented  to  the  appellants  for  signa- 
ture, but  was  not  signed  by  them  until  the 
7tb  day  of  July,  1900.  During  this  period 
and  until  the  9th  day  of  July  following,  there 
was  on  deposit  In  the  First  National  Bank  of 
Santa  Barbara—of  which  bank  during  the 
period  named  H.  P.  Lincoln,  one  of  the  ap- 
pellants, was  cashier— the  sum  of  $80,000,  with 
written  directions  to  the  bank  to  pay  the 
same  to  the  appellants  upon  notice  to  the 
bank  by  the  attorneys  of  the  executors  tbat 
the  agreement  and  a  receipt  for  the  money 
had  been  executed  by  the  appellants;  and, 
such  notice  having  been  given  July  7,  1900, 
the  money  was,  on  the  9th  day  of  Jnly,  placed 
by  the  bank  to  the  credit  of  the  appellants. 
It  Is  found  by  the  court  tbat  the  delay  in  the 
payment  was  due  to  the  delay  of  the  appel- 
lants In  executing  the  agreement  and  receipt 
required  of  them,  and  accordingly  the  court 
refused  to  allow  Interest  on  the  sum  of  $60,000 
(the  amount  ordered  to  be  paid)  for  the  period 
named.  In  this,  we  think,  the  court  erred. 
By  the  provisions  of  the  Code,  "legacies  bear 
interest  from  the  time  when  they  are  due 
and  payable."  Civ.  Code,  i  1360;  In  re  Wil- 
liams' Estate,  112  Cal.  521,  44  Pac.  808,  63 
Am.  St  Rep.  224.  The  case  cannot  be  dis- 
tinguished In  principle  from  that  of  Esmond 
V.  Brown,  18  R.  I.  48,  26  Atl.  652,  cited  by 
the  appellant  In  that  case  the  legatee  had 
died  within  a  year  from  the  death  of  the  tes- 
tator, and  there  was  no  administrator  of  his 
estate  until  more  than  a  year  thereafter,  and 
It  was  held  that  Interest  was  recoverable 
fi>«n  March  15,  1890.  one  year  from  the  tes- 
tator's death.  The  finding  of  the  court  tbat 
the  delay  In  payment  was  owing  to  the  fault 
of  the  petitioners  Is  Incorrect,  and  the  tact 
found  even  Impossible.  The  petitioners  were 
not  the  Individuals  signing  the  petition,  but 
the  trustees  of  the  fund,  and  they  did  not 
come  Into  being  as  such  until  the  agreement 
was  executed  and  the  trust  accepted.  Until 
then  there  were  no  persons  In  being  to  whom 
the  legacy  was  payable;  nor  upon  their  be- 
coming trustees  could  their  rigbts  be  offectad 
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by  the  preTlora  dellnqaency  of  one  or  more  of 
them.  Nor  can  the  portion  of  the  respondent 
be  sustained  that  there  was  in  fact  a  condi- 
tional tender  of  the  money.  It  is  not  found, 
nor  is  It  alleged,  that  a  tender  was  made, 
but  merely  that  the  money  was  deposited  in 
bank,  presumably  with  the  knowledge  of  one 
or  more  of  the  persons  named  as  trustees. 
Nor  until  the  tmst  was  accepted  and  the 
agreement  signed  were  there  any  persons  in 
being  entitled  to  receive  the  money. 

We  advise  that  the  cause  be  remanded,  with 
directions  to  the  court  below  to  modl^  the 
decree  appealed  from  by  allowing  Interest  on 
the  sum  of  $60,000  as  claimed  by  the  appel- 
lants, and  that,  as  amended,  the  decree  shall 
■tand  affirmed. 

We  concur:    COOPER,  C;  GRAT,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  cause  Is  remanded, 
with  directions  to  the  court  below  to  modify 
the  decree  appealed  from  by  allowing  Interest 
on  the  smn  of  $60,000  as  claimed  by  the  ap- 
pellants, and  that,  as  amended,  the  decree  la 
affirmed. 


BRTAN  T.  BRYAN.    (Sac.  1,016.) 
(Supreme  Ourt  of  California.    Oct.  11,  1902.) 

DIVORCE)— BVIDBNCB— CRUELTY— NBW  TRIAU- 
AFPBAL.— REVIEW. 

1.  Under  Ck>de  Civ.  Proc.  S  039,  allowing  an 
appeal  from  a  final  judgment  within  six  months 
from  entry,  where  judgment  was  entered  Janu- 
ary 15,  1901,  and  notice  of  appeal  served  Octo- 
ber 17,  1901,  the  appeal  cannot  be  considered. 

2.  The  question  whether  a  judgment  is  the 
legal  conclusion  from  the  facts  found  cannot  be 
considered  on  appeal  from  an  order  denying  a 
new  trial,  but  only  on  an  appeal  from  the 
judgment. 

8.  In  divorce  plaintiff  testified  that  defendant 
often,  in  the  presence  of  others,  accused  her  of 
being  intimate  with  other  men;  that  he  bad  a 
venereal  disease,  and  accused  her  of  giving  it 
to  him ;  that  he  many  times  threatened  to  take 
the  minor  child  away  from  plaintiff,  and  on  one 
occasion  took  the  child  away  for  about  two 
weeks,  and  would  not  tell  plaintiff  where  it 
was;  that  he  called  her  a  prostitute,  and  left 
her  often  without  means  of  support;  that  she 
had  to  support  herself;  and  that  the  conduct 
of  defendant  caused  her  mental  suffering  and 
bodily  injury.  Held,  that  such  testimony  sus- 
tained a  finding  of  extreme  cruelty. 

4.  Where  the  testimony  is  conflicting,  find- 
ings of  fact  thereon  cannot  be  disturbed  on 
appeal. 

6.  The  statute  provides  that  when  the  notice 
of  the  motion  for  a  new  trial  desiKnates,  as  the 
ground  of  the  motion,  the  insufflrieucy  of  the 
evidence  to  justify  the  decision,  the  stntement 
shall  specify  the  particular  insulficiency.  In 
divorce,  defendant,  in  his  answer  and  cross- 
complaint,  alleged  acts  of  adultery  with  five 
men,  and  with  others  unknown  to  defendant, 
and  the  court  found  against  defendant  as  to 
each  charge.  Defendant  assigned  that  the  evi- 
dence did  not  sustain  the  findiugs  that  plaintiff 
was  entitled  to  a  divorce,  for  defendant  had 
pleaded  and  proved  recrimination  under  Civ. 
Code,  i  122,  and  that  a  divorce  should  have 
been  denied  plaintiff  for  that  reason.  Held, 
that  the  assignment  was  insufficient  to  raise 


any  qnestion  as  to  the  anfflciency  of  the  avl- 
dence. 

0.  In  divorce  the  court  found  that  the  alle- 
gations of  the  complaint  and  cross-complaint 
as  to  the  date  of  marriage  were  true,  but  that 
the  allegations  of  the  supplemental  cross-com- 
plaint were  untrue.  The  supplemental  cross- 
complaint  set  up  a  charge  of  adultery,  and  "re- 
alleged every  allegation  in  the  crosa-complaint." 
Defendant  contended  the  findings  were  incon- 
sistent. Held,  that  the  contention  was  of  no 
merit,  there  being  no  issue  as  to  the  date  of 
marriage,  nor  necessity  for  a  finding  thereon. 

7.  On  appeal  from  an  order  denying  a  new 
trial  in  divorce  the  supreme  court  has  no  power 
to  modify  the  provision  of  the  decree  providing 
for  the  support  of  a  minor  child  until  its  ma- 
jority. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Yolo  county;  B. 
B.  Gaddis,  Judge. 

Action  by  Frances  Bryan  against  S.  A.  Bry- 
an. From  a  judgment  for  plaintiff,  and  from 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

R.  Clark,  for  appellant.  Arthur  C.  Huston 
and  Harry  L.  Huston,  for  respondent 

COOPER,  0.  Action  for  divorce  and  cus- 
tody of  minor  child.  Findings  were  filed,  and 
Jndgment  thereupon  entered  In  favor  of  plain- 
tiff, awarding  her  the  custody  of  the  cblld. 
Defendant  appeals  from  the  judgment  and  or- 
der denying  his  motion  for  a  new  trial. 

The  Judgment  was  entered  January  15, 
1901,  and  tbe  notice  of  appeal  was  served  and 
tiled  October  17,  1901.  The  appeal  from  tbe 
judgment  was,  therefore,  not  taken  within  six 
months  after  Its  entry,  and  cannot  be  con- 
sidered. C!ode  Civ.  Proc.  I  930.  Nor  can  we 
consider  the  question  as  to  whether  or  not 
the  judgment  is  the  legal  conclusion  from  tbe 
facts  found,  for  the  reason  that  such  ques- 
tion can  only  be  raised  by  appeal  from  the 
Judgment  We  are  therefore  confined  to  ques- 
tions properly  Involved  In  the  appeal  from 
tbe  order  denying  a  new  trial. 

The  complaint  alleges  facts  showing  ex- 
treme cruelty  on  the  part  of  defendant  to- 
ward plaintiff,  and  the  court  below  found  the 
allegations  to  be  true.  It  is  claimed  that  the 
finding  as  to  extreme  cruelty  is  not  supported 
by  the  evidence,  but  we  think  the  evidence  of 
plaintiff  is  sufficient  to  sustain  the  finding. 
She  testified  that  defendant  often.  In  tbe  pres- 
ence of  other  parties,  accused  her  of  being 
Intimate  with  other  men;  that  be  bad  a 
venereal  disease,  and  accused  her  of  giving 
It  to  him;  that  he  many  times  threatened  to 
take  tbe  minor  cblld  away  from  plaintiff,  and 
on  one  occasion  took  the  cblld  away  for  a  pe- 
riod of  about  two  weeks,  and  would  not  tell 
plaintiff  where  It  was;  that  he  called  taer  a 
prostitute,  and  left  her  often  without  means 
of  support;  that  she  had  to  follow  dressmak- 
ing in  order  to  support  herself;  that  tbe  acts 
and  conduct  of  defendant  caused  her  great 
mental  suffering  and  bodily  injury.  Tbe  court 
below,  by  the  finding,  gave  credence  to  the 

S  7.  See  Divorce,  voL  IT,  Cent.  Dig.  |  SIX. 
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manj  acts  narrated  by  the  plaintiff,  and  under 
the  rale  we  cannot  disturb  the  finding. 

The  defendant  in  his  answer  and  cross- 
complaint,  alleged  five  different  acts  of  adul- 
tery committed  by  plaintiff  with  different  men, 
and  tliat  at  divers  other  times  and  places 
plaintiff  "committed  adultery  with  divers  and 
sundry  other  men  unknown  to  defendant" 
Defendant  prayed  for  a  decree  of  divorce 
against  plaintiff  upon  these  affirmative  allega- 
tions. The  court  found  against  defendant  as 
to  every  such  allegation,  and  the  findings  are 
in  no  way  attacked.  There  Is  no  specification 
as  to  the  Insulliclency  of  the  evidence  to  sas- 
(ain  either  of  said  findings,  or  any  portion  of 
either.  The  only  attempted  assignment  as  to 
the  insufficiency  of  the  evidence  to  support 
tlie  findings  of  the  affirmative  matters  set 
forth  by  defendant  Is  the  following:  "The 
evidence  does  not  sustain  the  findings  that 
plaintiff  is  entitled  to  a  divorce,  for  the  de- 
fendant pleaded  and  proved  a  case  of  divorce 
against  plaintiff,  which  pleadings  and  proof 
amounted  to  a  showing  of  recrimination  un- 
der section  122  of  the  Civil  Code  of  this  state, 
and  a  divorce  should  have  been  denied  plain- 
tiff for  that  reason."  It  will  be 'readily  seen 
that  the  above  Is  merely  a  statement  to  the 
effect  that  evidence  does  not  sustain  the  con- 
dusimi  of  law  that  plaintiff  is  entitled  to  a 
divorce.  It  Is  true  the  reason  Is  attempted  to 
be  given  in  the  statement  that  "defendant 
pleaded  and  proved  a  case  of  divorce  against 
plaintiff."  The  defendant's  grounds  of  di- 
vorce, as  pleaded  by  him,  consisted  of  several 
distinct  acts  of  adultery,  and  the  court  found 
each  allegation  to  be  untrue.  If  the  separate 
findings,  or  either  of  them,  was  not  suppos- 
ed by  the  evidence,  it  was  incumbent  upon 
defendant  to  specify  such  finding,  and  the  re- 
spects wherein  the  evidence  was  insufficient 
Not  having  done  so,  we  cannot  examine  the 
pleadings  and  proof  in  order  to  see  whether 
the  defendant  proved  "recrimination"  under 
section  122  of  the  CnvU  Code.  We  must  be 
governed  by  the  findings.  They  can  be  at- 
tacked in  the  manner  clearly  pointed  out  In 
the  Code,  and  not  otherwise.  It  has  been  the 
tendency  of  this  court  of  late  to  look  with 
great  liberality  upon  specifications  of  insuf- 
ficiency of  evidence,  but  It  has  never  been 
held  that  It  was  sufficient  to  say  "the  evi- 
dence does  not  sustain  the  findings."  If  we 
were  to  adopt  such  rule.  It  would  set  at 
naught  the  express  provision  of  the  Code: 
"When  the  notice  of  the  motion  designates, 
as  the  ground  of  the  motion,  the  insufficiency 
of  the  evidence  to  Justify  the  verdict  or  other 
decision  the  statement  shall  specify  the  par- 
ticulars in  which  such  evidence  Is  alleged  to 
be  insufficient" 

The  claim  is  made  that  the  findings  are 
contradictory  in  this:  that  the  allegation  of 
the  complaint  and  croBs-complatait  to  the  effect 
"that  plaintiff  and  defendant  intermarried  on 
the  23d  day  of  November,  1804,  and  ever 
itnee  have  been,  and  now  are,  husband  and 
wife,"  is  found  to  be  true,  and  elsewhere  the 
70  P.— 20 


court  finds  all  the  allegations  of  the  second 
supplemental  cross-compluint  to  b>i  untrue.  If 
we  could  consider  the  question  on  this  appeal 
from  the  order  denying  a  new  trial,  we  tlilnk 
the  finding  would  have  to  be  held  sufficient 
The  criticism  is  exceedingly  hypercritical. 
The  second  supplemental  cress-complaint 
"realleges  each  and  every  allegation  in  his 
original  cross-complaint  and  first  supplemen- 
tal cross-complaint."  In  this  way,  and  In  this 
way  only,  is  the  former  allegation  of  marriage 
realleged.  The  supplemental  cross-complaint 
of  Itself  contains  only  the  single  allegation  as 
to  adultery,  by  plaintiff  with  one  Brumfield  on 
July  2,  1900.  This  the  court  found  to  be  un- 
true. There  was  no  issue  made  by  the  plead- 
ings as  to  the  marriage,  and  no  necessity  of 
any  finding  upon  the  question.  The  plaintiff 
alleged  it  and  defendant  did  not  deny  it,  but 
reiterated  and  alleged  it  in  bis  cross-complaint 
and  answer. 

It  Is  finally  claimed  that  the  court  had  no 
power  to  provide  In  the  decree  for  the  sup- 
port of  the  minor  child— a  girl— until  It  should 
reach  the  age  of  21  years.  We  cannot  mod- 
ify the  judgment  on  this  appeal  from  the  or- 
der denying  a  new  trial.  If  It  goes  beyond 
the  power  of  the  court  In  the  respects  point- 
ed out  It  can  at  any  time  be  modified.  Cra- 
ter V.  Crater,  135  Cal.  633.  67  Pac.  1040. 

We  advise  that  the  appeal  from  the  Judg- 
ment be  dismissed,  and  the  order  denying  a 
new  trial  affirmed. 

We  concur:    GRAY,  C:  SMITH,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  appeal  from  the 
Judgment  is  dismissed,  and  the  order  denying 
a  new  trial  affli^med. 


.     PEOPLE  V.  CHRETIEN.    (Cr.  873.) 

(Supreme  Court  of  California.     Oct  8,  1002.) 

PORGKRT— FICTITIOUS   DEED— POROERY   OF 
SIGNATURE— VARIANCE. 

1.  Pen.  Code,  §  470,  provides  that  every  per- 
son who,  with  intent  to  defraud  another,  false- 
ly makes,  forges,  or  counterfeits  any  deed,  or 
counterfeits  or  forges  the  seal  or  handwriting 
of  another  with  intent  to  prejudice  any  person, 
is  guilty  of  forgery.  Section  470  declares  that 
every  person  who  makes,  passes,  utters,  or 
publishes  with  intent  to  defraud  any  other  per- 
son, or  who,  with  like  inteut,  attemi>ts  to  pass 
any  note,  check,  or  "other  instrument  in  writing 
for  the  payment  of  money  or  property"  of  an 
individual  when  in  fact  there  is  no  such  indi- 
vidual in  existence,  knowing  the  instrument  to 
i>e  fictitious,  is  punishable,  etc.  Held,  that  the 
words  "other  instrument,"  etc.,  in  section  476, 
were  limited  to  instruments  of  the  class  men- 
tioned iu  the  section,  and  did  not  include  a  deed 
to  which  the  grantee's  signature  was  that  of 
an  individual  not  in  existence;  the  crime  com- 
mitted'by  executing  such  an  instrument  being 
covered  by  section  470. 

2.  An  information  charging  the  forgery  of  a 
deed,  setting  it  out  in  hiec  verba,  was  sufficient, 
though  it  failed  to  allege  that  the  deed  was  ficti- 
tious, such  allegation  being  required  only  in 
informations  under  section  476. 

3.  Where   an   information   for  toTgety  Ofl/^ 
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deed  set  ont  the  instrument  in  extenso,  and  al- 
leged the  forgery  of  tlie  entire  instnimeut,  the 
fact  that  the  proof  showed  that  only  the  signa- 
ture was  forged  did  not  constitute  a  fatal  vari- 
anre,  since  the  defendant  could  not  have  beea 
misled  thereby. 

CommlsBtoners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   F.  H.  Dunne,  Judge. 

John  M.  Chretien  was  convicted  of  forgery, 
and  he  appeals.    Affirmed. 

Barnes  &  Farquar,  J.  D.  Sullivan,  and  Den- 
son  &  Schlesinger,  for  appellant.  Tirey  L. 
Ford,  Atty.  Gen.,  C.  M.  Post,  Asst  Atty. 
Gen.,  and  Lewis  F.  Bylngton,  Dlst  Atty., 
for  the  People. 

CHIPMAN,  C.  Defendant  was  convicted 
of  the  crime  of  forgery.  He  moved  for  a 
new  trial.  Ills  motion  was  overruled,  and 
be  was  8entenc.ed  to  10  years'  Imprisonment. 
He  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

The  facts  touching  the  points  raised  on  the 
appeal  were:  That  the  defendant  procured 
one  Robert  Coltbrop  to  sign  the  name  "John 
Sullivan"  to  a  deed  to  certain  real  property 
in  which  John  Sullivan  was  named  as  grantor 
and  J.  J.  Rauer  as  grantee.  Rauer  paid  de- 
fendant, as  attorney  In  fact  of  the  alleged 
Sullivan,  the  consideration  for  the  deed.  It 
Is  admitted  by  respondent  that  the  evidence 
showed  "that  no  such  person  as  the  John 
Sullivan  mentioned  In  said  deed  as  grantor 
ever  existed";  in  other  words,  that  he  is  a 
fictitious  person.  The  Information  charges 
the  forgery  of  "a  certain  deed  and  Instru- 
ment In  writing  in  the  words  and  figures  fol- 
lowing, to  wit"  Then  follows  the  deed  Id 
bsec  verba.  Including  the  acknowledgment  as 
executed  by  a  notary  pnbllc,  with  bis  seal 
attached,  and  with  two  canceled  documen- 
tary stamps.  There  Is  no  allegation  In  the 
Information  that  the  deed  was  fictitious,  or 
that  Sullivan  was  a  fictitious  person.  The 
notary  testified  that  he  placed  the  certificate 
upon  the  deed,  and  that  bis  signature  as  no- 
tary was  written  by  bim.  There  was  no 
proof  made  of  any  forgery  except  that  de- 
fendant furged,  or  procured  to  be  forged,  the 
name  of  John  Sullivan  to  the  deed.  When 
Coltbrop  was  called  to  testify  to  the  facts 
concerning  bis  having  executed  the  deed, 
bis  testimony  was  objected  to  by  defendant 
on  the  ground  that  the  Information  charges 
the  forgery  of  the  entire  instrument,  and  the 
offense  could  not  be  proved  by  proving  the 
forgery  of  the  signature  alone;  that  the  in- 
formation charges  the  forgery  of  the  notarial 
certificate,  and  also  the  seal  attached  there- 
to, which  latter,  under  section  472  of  the 
Penal  Code,  is  a  separate  offense.  When  the 
deed  was  offered  In  evidence,  it  was  objected 
to  by  defendant  on  the  ground  that  it  ap- 
peared by  the  testimony  of  Coltbrop  that  the 
name  John  Sullivan  was  fictitious,  and  there- 
fore the  document  Is  a  fictitious  Instrument, 
and  not  the  subject  of  forgery;  but  that  tbe 


offense,  if  committed  at  all,  falls  under  sec- 
tion 476  of  the  Penal  Code,  and  not  under  sec- 
tion 470  of  the  Penal  Code.  Tbe  obJecUons 
were  overruled,  and  defendant  excepted.  Ap- 
pellant contends:  (1)  That  tbe  charge  Is  for 
forgery,  tmder  section  470,  and  can  only  be 
predicated  of  a  person  In  esse;  (2)  that  there 
is  a  fatal  variance  between  the  proofs  at  tbe 
trial  and  the  allegatir.us  of  the  Information, 
In  this:  that  tbe  Information  charges  tbe  for- 
gery of  the  entire  instrument,  and  the  only 
proof  Is  that  defendant  forged  tbe  name  of 
John  Sullivan.  The  information  was  laid  un- 
der section  470  of  tbe  Penal  Code,  and  it  Is 
contended  by  respondent  that  It  was  properly 
so  brought. 

Forgery  is  defined  as  follows:  "Every  per- 
son who,  with  intent  to  defraud  another, 
falsely   makes,    forges   or   counterfeits    any 

•  •  •  deed  •  •  •  or  counterfeits  oB 
forges  the  seal  or  haudwriting  of  another,  or 
utters,  publishes,  passes,  or  attempts  to  pass, 
as  true  and  genuine,  any  of  the  above  named 
false,  altered,  forged  or  counterfeited  matters 

•  •  •  with  Intent  to  prejudice  •  •  • 
any  person;  or  who  with  intent  to  defraud, 
alters,  corrupts,  or  falsifies  any  record  of  any 
will,  codicil,  conveyance,  or  other  instrument, 
tbe   record   of   which   is   by   law   evidence. 

•  •  •  is  guilty  of  forgery."  Pen.  Code.  8 
470.  Section  476  of  tbe  Penal  Code  defines 
tbe  making,  passbig  or  uttering  fictitious  bills, 
etc.,  as  follows:  "Every  person  who  makes, 
passes,  utters,  or  publishes,  with  intention  to 
defraud  any  other  person,  or  who,  with  like 
intention,     attempts    to    pass,     or    publish 

•  •  •  any  fictitious  bill,  note  or  check  ptir- 
porting  to  be  tbe  bill,  note  or  check  or  otber 
Instrument  In  writing  for  tbe  payment  of 
money  or  property,  of  some  bank,  corpora- 
tion, copartnership,  or  individual,  when  Id 
fact,  there  is  no  such  bank,  *  *  *  or  in- 
dividual   In    existence,    knowing    tbe    bill. 

•  *  *  or  Instrument  in  writing  to  be  ficti- 
tious. Is  punishable  by  Imprisonment  In  the 
state  prison,"  etc.  If  section  476  can  be  said 
to  include  a  deed  as  "an  instrument  in  writ- 
ing for  tbe  payment  of  money  or  property,"  as 
these  terms  are  used  in  the  section,  it  would 
seem  to  be  settled  by  previous  decisions  tbat 
tbe  information  should  have  been  laid  under 
that  section,  and  not  under  section  470,  and  tbe 
Information  should  have  contained  appropri- 
ate allegations  of  tbe  fictitious  character  of 
the  instrument.  People  v.  Eppinger,  105  CaL 
36,  38  Pac.  538,  and  the  same  case,  114  Cal. 
350,  46  Pac.  07,  and  cases  cited.  But  we  do 
not  think  section  476  will  bear  the  construc- 
tion given  it  by  appellant.  The  otber  "in- 
strument in  writing"  spoken  of,  "for  the  pay- 
ment of  money,"  is  some  Instrumeit  similar 
in  character  to  a  bill,  note,  or  check,  drawn 
or  given  for  the  payment  of  money.  It  is 
quite  evident  tbat  the  section  is  not  framed 
to  cover  all  the  instruments  or  documents 
that  are  embraced  in  section  470,  for  we 
there  find  receipt  for  money  or  property,  pow- 
er of  attorney,  letter  of  attorney,  certificate 
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of  shares  In  corporations,  seal  or  handwriting 
of  another,  return  of  any  officer  to  any  pro- 
cess of  any  court,  and  the  like.    Section  476 
punishes  the  making  and  uttering  of  certain 
qjeciHed  Instruments  with  a  certain  intent, 
knowing  them  to  be  fictitious;    but  it  does 
not  designate  the  ofTense  as  forgery,  although 
the  legislature  placed  it  in  chapter  4,  tit  13, 
and  entitles  the  chapter  "Forgery  and  Conn- 
terfelting."     In   People   v.    Terrill,   133   Cal. 
120,  65  Pac.  303,  the  opinion  was  expressed 
that  the  uttering  of  a  flcUtious  check  or  in- 
stniment  is  forgery,   and,   quoting  from   an 
Oregon  case,  it  was  said,  "The  law  is  well 
settled  that  the  signing  of  a  fictitious  name 
to  an   instrument  with  a  fraudulent  intent 
constitutes  forgery."     State  v.  Wheeler,   20 
Or.  192.  25  Pac.  394,  10  L.  K.  A.  779,  23  Am. 
St  Rep.  119,  and  cases  cited.    See,  on  the 
point.  2  Russ.  Crimes.  327,  733.    It  was  said 
in  People  v.  Elliott,  90  CaL  586,  27  Pac.  433: 
"The  law  appears  to  recognize  a  aistinction 
between    forged   instruments   purporting   to 
have  the  signature  of  a  person  in  existence 
and  those  where  the  signature  Is  purely  and 
entirely   fictitious.    •    •    •    Section   470  of 
the  Penal  Code  is  quite  broad  in  its  terms, 
and,  in  the  absence  of  said  section  476,  It 
might  probably  be  construed  broad  enough  to 
Include  fictitious  Instruments  as  referred,  to 
In  said  section;"  and  the  opinion  proceeds  to 
Rhow  that,  as  the  legislative  mind  was  di- 
rected specially  to  the  class  of  instruments  re- 
ferred to  In  section  476,  "It  would  seem  the 
act  of  making  or  passing  a  fictltlons  check 
could  only  be  prosecuted  when  brought  with- 
in the  requirements  and  conditions  of  said 
section."    But  It  is  only  as  to  the  particular 
class  of  Instruments  therein  referred  to  that 
this  would  be  true.    As  there  is  no  statute 
making  the  signing  or  uttering  of  a  fictitious 
deed  a  specific  offense,  as  in  the  case  of  a 
check  (section  476),.  we  must  look  to  section 
470.    It  was  intimated,  though  not  necessari- 
ly decided,  in  People  v.  Elliott,  that  section 
476  Is  broad  enough  to  Include  the  forgery  of 
a  fictitious  instrument;  and  In  People  v.  Ter- 
rill the  same  view  is  apparently  taken,  al- 
tiiiongh  i)erhap8  not  necessarily  a  question  in 
the  case.     We  now  hold  that  the  forgery  of 
any  fictitious  instrument  mentioned   In   sec- 
tion 470,  and  not  mentioned  or  included  In 
sectton  470,  falls  wiuiln  the  former  section. 
TTe    farther     hold     that     the     information 
brought  under  section  470  Is  sufficient  with- 
out alleging  that  the  deed  was  fictitious.    It 
Is  only  where  the  information  Is  laid  under 
section  476  that  the  fictitious  character  of  the 
instrument  must  be  alleged.    As  was  held  in 
the  Epplnger  Case,  105  Cal.  86,  38  Pac.  538, 
where  the  instrument  is  fictitious,  and  the 
crime  is  punishable  under  section  476,  the  de- 
fendant Is  entitled  to  know  by  the  informa- 
tk>D  that  It  is  brought  under  that  section,  and 
not  under  section  470.    And  this  must  be  so, 
for  section  470  includes,  in  terms,  the  same 
Instruments   (as   well   as   many   others   not 
therein  contained)  found  in  section  476.    But 


It  does  not  follow,  nor  do  we  think  It  true, 
where  the  information  is  laid  under  section 
470,  that  the  fictitious  character  of  the  in- 
strument must  be  alleged  if  it  be  an  instm- 
ment  not  included  In  section  476.  It  Is  for- 
gery in  either  case,  whether  the  Instrument 
Is  fictitious  or  not;  and  it  Is,  therefore,  im- 
material whether  the  signature  Is  that  of  a 
person  not  in  existence  or  of  an  existing  per- 
son, provided  the  Instrument  is  not  mention- 
ed in  section  476  or  some  other  section  spe- 
cifically dealing  with  the  offense. 

The  remaining  point  is  that  the  informa- 
tion alleged  the  forgery  of  the  entire  instru- 
ment, whereas  the  proof  is  that  only  the  sig- 
nature was  forged,  and  therefore  the  vari- 
ance is  fatal.  It  was  not  necessary  to  set  out 
the  deed  in  extenso.  People  v.  O'Brien,  96 
Cal.  171,  31  Pac.  45;  People  v.  TerrUl,  132 
Cal.  497,  64  Pac.  894.  Having,  however, 
pleaded  the  entire  instrument,  and  with  un- 
necessary particularity,  the  rule  ordinarily  re- 
quires that  the  proof  should  correspond  with 
the  allegations.  People  v.  Phillips,  70  Cal. 
61,  11  Pac.  493.  Strictly  applied,  the  rule 
would  require  every  part  of  the  deed  to  be 
proved  a  forgery,  including  the  notary's  cer- 
tificate, and  even  the  canceled  government 
stamps,  and  the  defendant's  signature  as  a 
witness  to  the  signature  of  John  Sullivan. 
It  was  said  in  Harris  v.  People,  64  N.  Y.  14S, 
quoted  approvingly  in  State  v.  Ohilders,  32 
Or.  119,  49  Pac.  801:  "The  strictness  of  the 
ancient  rule  as  to  the  variance  between  the 
proof  and  the  indictment  has  been  much  re- 
laxed in  modem  times.  Variances  are  regard- 
ed as  material,  because  they  may  mislead  a 
prisoner  in  making  his  defense,  and  because 
they  may  expose  him  to  the  danger  of  being 
again  put  in  Jeopardy  for  the  same  offense." 
Applying  this  more  modern  rule,  which  we 
think  the  better  rule,  it  is  clear  that  the  de- 
fendant could  not  have  been  misled  in  mak- 
ing his  defense  by  the  variance,  which  was 
not  in  the  form  of  the  instrument  in  any  par- 
ticular, but  consisted  in  the  fact  that  the 
deed  was  acknowledged  by  a  notary,  and 
was  in  some  other  respects  genuine.  The 
evidence  was  that  defendant  brought  this 
Identical  deed  and  two  men  with  him  to  the 
notary,  and  one  of  these  men  defendant  in- 
troduced as  John  Sullivan,  and  defendant 
presented  the  deed  to  the  notary  as  having 
been  previously  signed  by  John  Sullivan,  and 
the  person  Introduced  by  defendant  then  ac- 
knowledged that  he  executed  the  deed.  De- 
fendant signed  also  as  a  witness.  It  would 
be  idle  to  claim  for  a  moment  that  defendant 
could  have  been  misled  by  the  information. 
It  would  be  equally  idle  to  assume  that  by 
any  possibility  defendant  could  be  again  put 
in  Jeopardy  for  forging  this  same  deed;  its 
Identity  was  so  clearly  shown  by  the  record 
and  the  information  that  any  other  prosecu- 
tion for  the  same  offense  would  at  once  be- 
come apparent.  Where  the  information  pur- 
ports to  set  forth  an  instrument  in  extenso, 
and  in  fact  omits  a  part  of  It,  a  variance 
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arises,  the  materiality  of  which  the  court 
must  decide.  On  this  question  of  Tarlance, 
«ee  Underh.  Cr.  Ev.  {  31;  People  v.  Arras, 
«  Cal.  228,  28  Pac.  760.  In  People  ▼.  Baker, 
100  Cal.  188,  34  Pac.  049.  88  Am.  St  Rei>. 
270,  the  mortgage  set  out  In  the  Information 
<lld  not  include  the  certificate  of  acknowl- 
«dgnient,  as  did  the  mortgage  introduced  In 
-evidence,  and  it  was  held  no  variance.  In 
People  V.  Phillips,  70  Cal.  61,  11  Pac.  493,  the 
promissory  note  was  set  out  In  the  informa- 
tion "In  the  words  and  figures  following," 
followed  by  a  purported  copy  of  the  note. 
There  was  a  word  omitted,  as  appeared  when 
the  note  was  Introduced.  Held  immaterial. 
We  do  not  think  the  Information  can  be  con- 
«trued  as  charging  forgerj'  of  the  notary's 
■certificate.  The  charge  Is  that  defendant  did 
"make  and  forge  a  certain  deed,"  not  that 
lie  forged  the  acknowledgment  or  the  signa- 
ture of  the  notory.  The  certificate  Is  but 
part  of  the  completed  deed  entitling  it  to  be 
recorded,  as  was  also  the  attaching  of  the 
revenue  stamps.  The  grantee  would  not  ac- 
cept a  deed  not  acknowledged,  and  for  the 
purpose  defendant  had  In  mind  the  acknowl- 
edgment was  necessary  to  Its  accomplish- 
ment, but  It  was  not  necessary  that  this  also 
should  be  forged.  The  necessary  thing  was 
to  get  John  Sullivan's  name  to  the  deed,  and 
when  defendant  forged  his  name  he  did 
""make  and  forge  a  certain  deed  and  instru- 
ment In  writing  in  the  words  and  figures  fol- 
lowing, to  wit,"  as  alleged  In  the  Informa- 
tion; I.  e.,  a  deed  the  identity  of  which  is 
«hown  by  the  copy  set  forth. 

The  Judgment  and  order  should  be  affirm- 
•«d. 

We  concur:    HAYNES,  C;  COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  Iv 
the  foregoing  opinion,  the  Judgment  and  or 
^er  are  affirmed. 


COLUMBIA   8AV.   BANK   v.  LOS  ANGE- 
LES COUNTY.    (L.  A.  1,210.) 
<Snpreme  Coart  of  California.    Oct  11,  1902.) 

TIAXATION  —  PAYMENT  —  UNDUB  PROTEST  — 
SVADINa  TAXATION-PURCHASE  OF  QOVERN- 
31ENT  LANDS— APPEAL,— INTEREST  ON  JUDO- 
ME.VT— STATUTES. 

1.  Nv'here,  In  a  suit  by  a  bank  to  recover  tax- 
es paid  under  protest  the  question  whether 
plaintiff  expended  a  certain  sum  In  Investing  in 
United  States  bonds  in  order  to  evade  taxation 
■on  such  sum  was  made  in  the  pleadings  and 
•evidence,  and  the  court  found  on  conflictiug 
evidence  that  there  was  no  such  attempt  to 
evade  taxation,  the  question  as  to  snch  intent 
was  not  an  open  one  on  appeal. 

2.  Defendant  contended  on  appeal  that  the 
facts  stated  by  the  ofHrera  of  the  bank  to  the 
assessor  justified  him  in  conciuding  the  sum 
should  be  taxed,  and  estopped  it  from  making 
«  claim  based  on  a  difterent  state  of  facts. 
BcM,  tliat  whether  the  representations  differed 
frum  those  appearing  on  the  trial,  and,  if  so, 
which  were  true,  was  necessarily  disposed  of 
in  the  fiudiug  as  to  the  intent. 

S.  Pol.  Code,  i  3819,  provides  for  payment  of 


taxes  under  protest,  and  then  recovery  by  ac- 
tion if  the  tax  was  illegal.  Held  that  where 
taxes  were  paid  under  protest  the  decision  of 
the  county  board  of  equalization  refusins  to 
strike  from  the  assessment  the  property  on 
which  plaintiff  claimed  no  tax  should  l>e  as- 
sessed, was  not  conclusive  In  an  action  under 
section  3819,  as  failure  to  apply  to  the  board 
would  have  barred  relief  under  section  3819. 

4.  Section  191.%  of  the  Civil  Code  declares 
that  interest  is  the  compensation  for  the  use, 
or  forbearance,  or  detention  of  money;  and 
section  1920  provides  for  iuterest  on  judg- 
ments. Section  1914  provides  that  a  loan  of 
money  Is  presumed  to  be  on  interest  unless 
otherwise  stipulated.  Beld,  that  where  taxes 
are  paid  to  a  county  under  protest  and  recov- 
ered under  section  3iS19,  Pol.  Code,  it  not  being 
a  loan  under  section  1914  of  the  Civil  Code, 
and  there  being  no  liability  on  the  county  until 
judgment  for  the  taxpayer,  interest  does  not 
run  until  judgment 

5.  Interest  on  a  judgment  is  not  suspended  by 
appeal,  writ  of  error,  or  certiorari,  where  there 
is  an  affirmance. 

6.  The  provisions  of  the  county  government 
act  relate  to  interest  on  county  warrants,  and 
have  no  application  to  the  rate  of  interest  on 
judgments  against  a  county. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Los  Angeles 
county;  D.  K.  Trask,  Judge. 

Action  by  the  Columbia  Savings  Bank 
against  the  county  of  Los  Angeles.  From  a 
Judgment  for  plalntllT,  defendant  appeals. 
Affirmed. 

TIrey  L.  Ford,  Atty.  Gen.,  James  C.  RlvMS, 
Dlst  Atty.,  and  Curtis  D.  Wilbur,  Chief  Dep- 
nty,  for  appellant  Frank  W.  Burnett,  for  re- 
spondent 

UAYNE}S,  C.  Action  to  recover  from  de- 
fendant certain  taxes  paid  under  protest  pur- 
suant to  the  provisions  of  section  3819  of  the 
Political  Code.  The  plaintiff  had  Judgment 
and  the  defendant  appeals  upon  the  Judg- 
ment roll,  which  contains  a  bill  of  exceptions 
setting  out  the  evidence. , 

About  the  middle  of  February,  1899,  plain- 
tiff bought  United  States  intereat-beaiing 
bonds  of  the  value  of  $59,206,  and  after- 
wards, about  April  21,  1899,  sold  the  same  at 
a  profit  In  dne  time  the  plaintiff  made  and 
returned  to  the  assessor  what  purported  to 
be  a  statement  of  all  the  taxable  property 
owned  by  It  on  the  first  Monday  of  March, 
1899,  and  which  included  the  sum  of  $9,374 
of  "Solvent  Credits."  In  June,  1899.  the  city 
assessor  called  tipon  the  officers  of  the  Innk, 
and  was  Informed  of  the  purchase  and  sale 
of  said  United  States  bonds,  and  claiming, 
as  the  result  of  his  investigation,  that  the 
bonds  were  purchased  for  the  purpose  of 
evading  taxation  of  the  solvent  credits  used 
In  their  purchase,  added  to  the  solvent  cred- 
its returned  In  its  assessment  list  $59.210, — 
that  being  the  amount  used  in  the  purchase 
of  said  bonds.— thus  making  the  total  of  the 
solvent  credits  $68,850,  upon  which  sum  the 
bank  paid  the  taxes  assessed;  but  as  to  the 
tax  upon  the  added  sum  of  $59,210,  amount- 
ing to  $S2S.90,  the  payment  was  made  unda 

,  B.  see  interest,  jpt,  »,^  ge^^^j^ 
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protest,  and  this  action  was  brought  to  re- 
cover back  said  last-named  sum. 

Appellant's  first  point  is  thus  stated:  "The 
fnndamental  question  as  to  whether  a  pur- 
duise  of  government  bonds,  made  with  In- 
tent to  evade  taxation,  can  be  Ignored,  and 
tbe  moneys  used  in  the  purchase  assessed 
nnder  section  3648  of  the  Political  Code,  is  the 
one  we  are  most  anxious  to  have  determined 
In  this  case,  as  the  matter  is  of  considerable 
Importance,  and  is  Involved  in  a  number  of 
other  cases  against  this  same  defendant." 
Tbe  question  stated  by  appellant  does  not 
arise  in  this  case.  The  question  whether  the 
plaintiff  purchased  said  United  States  bonds 
with  intent  to  evade  taxation  was  made  in 
tbe  pleadings,  evidence  was  given  upon 
that  Issue,  and  the  court  found  thereon,  "that 
the  plaintiff  did  not  willfully  or  otherwise 
conceal,  remove,  transfer,  or  misrepresent 
said  property,  to  wit,  the  said  sum  of  |59,- 
206,  or  any  property  whatever,  to  evade  tax- 
ation; and  particularly  that  it  did  not  pur- 
chase said  bonds  of  the  United  States  for 
the  purpose  of  evading  taxation  upon  the 
money  used  in  their  purchase";  and  counsel 
in  their  brief  say  that  this  finding,  being 
based  upon  conflicting  evidence,  is  not  at- 
tacked. If  the  court  had  found  that  the 
bonds  were  purchased  "with  intent  to  evade 
taxation,"  and  concluded,  as  matter  of  law, 
that  the  solvent  credits  used  in  their  pur- 
chase were  not  taxable,  appellant's  question 
would  have  been  pertinent.  Tbe  distinction 
between  the  case  of  Jones  v.  Seward  Co.,  10 
Neb.  154,  4  N.  W.  946,  cited  by  appellant, 
and  the  present  case,  is  that  there  the  court 
found  that  the  bonds  were  purchased  for  tbe 
purpose  of  evading  a  Just  proportion  of  tax- 
es, and  was  a  fraud  upon  the  revenue  laws, 
while  here  the  court  found  there  was  no 
fraud  or  evasion. 

2.  Appellant's  second  point  is  that  tbe 
facts  stated  by  the  ofBcers  of  the  bank  to 
the  assessor  were  sufficient  to  justify  him 
in  concluding  that  said  property  should  be 
taxed,  and  that  plaintiff  Is  estopped  from 
making  a  claim  based  upon  a  different  state 
of  facts  from  those  made  to  the  assessor. 
That  the  assessor  acted  In  good  faith  need 
not  be  questioned;  and  whether  the  repre- 
■entations  made  to  him  differed  from  those 
appearing  upon  the  trial,  and.  If  so,  which 
Is  true,  is  necessarily  disposed  of  In  the  flnd- 
tag  hereinbefore  quoted,  to  the  effect  that 
the  bonds  were  purchased  aa  an  Investment, 
and  not  to  evade  taxation,  which  finding  It 
Is  conceded  was  made  upon  conflicting  evi- 
dence, and  therefore  not  reviewable  here. 

3.  It  Is  contended  that  the  decision  of  the 
connty  board  of  equalization  refusing  to 
grant  the  petition  of  respondent  to  strike  out 
of  the  assessment,  as  made  by  the  assessor, 
the  amount  of  $59,206,  added  by  him  to  cov- 
er the  said  Investment  In  Uuited  States 
bonds.  Is  final  and  conclusive  against  the 
plaintiff.  This  contention  is  unsound.  No 
sppeal  from  tbe  action  of  the  board  Is  pro- 


vided for,  but  the  taxpayer  may  have  relief, 
under  the  provisions  of  section  8819  of  the- 
Folitlcal  Code,  In  cases  where  be  claims  the- 
assessment.  or  any  part  of  it.  Is  void,  by- 
paying  under  protest  tbe  full  amount  of  the 
tax  as  assessed,  and  within  six  months  there- 
after bringing  an  action  to  recover  back  such 
part  of  the  tax  paid  as  he  claims  to  be  void, 
—as  is  done  In  this  case.  If  respondent  bad 
neglected  to  apply  to  the  board  for  relief,  it 
would  appear  that  such  neglect  would  have 
barred  Its  right  to  relief  In  this  action, 
Henne  v.  Los  Angeles  County,  129  CaL  297, 
61  Pac.  1081. 

4.  It  is  further  content'.ed  that  the  decree- 
should  be  reversed  because  it  provides  that 
the  Judgment  shall  bear  Interest  from  its- 
date  at  the  rate  of  7  per  cent  per  annum. 
Section  1915  of  the  Civil  Code  declares,  "In- 
terest Is  the  compensation  allowed  by  law  or 
fixed  by  the  parties  for  the  use,  or  forbear- 
ance, or  detention  of  money;"  and  sectioo^ 
1920  of  tbe  same  Code  provides:  "Interest  is 
payable  on  judgments  recovered  in  the  courts- 
of  this  state,  at  the  rate  of  seven  per  centum 
per  anuum,  and  no  greater  rate,  but  such  in- 
terest must  not  be  compounded  in  any  form." 
In  this  case  no  interest  was  claimed  or  al- 
lowed prior  to  Judgment.  Section  8819  of  the 
Political  Code  provides,  in  substance,  that, 
when  the  taxes  have  become  payable,  the- 
owner  of  any  property  assessed  therein,  who 
may  claim  that  the  assessment  is  void  bXr 
whole  or  in  part,  may  pay  the  same  to  the 
tax  collector  under  protest  In  writing,  and' 
shall  specify  therein  whether  the  whole  as- 
sessment Is  claimed  to  be  void,  or,  if  a  part 
only,  what  portion;  and  in  either  case  the 
grounds  upon  which  such  claim,  is  founded, 
such  payment  not  to  be  regarded  as  volun- 
tary, and  such  owner  may  at  any  time  with- 
in six  months  after  such  payment  bring  an< 
action  against  the  county  In  tbe  superior 
court  to  recover  back  tbe  tax  so  paid  under 
protest.  In  Mackay  v.  City  and  County  of 
San  I^ancisco,  128  Cal.  678,  687,  61  Pac.  882; 
the  action  was  to  recover  a  large  sum  tor 
taxes  illegally  assessed,  and  paid  under  pro- 
test, and  the  court  below  was  ordered  to- 
enter  Judgment  upon  the  findings  In  favor  or 
the  plaintiffs  for  the  amount  illegally  assess-^ 
ed,  "and  Interest  thereon  at  tbe  legal  rate'^ 
from  the  date  of  payment.  No  question  aeic 
to  tbe  recovery  of  interest  seems  to  hav» 
been  made  by  counsel,  nor  was  the  question 
discussed  in  the  opinion.  In  Savings  &  Loaoi 
Soc.  V.  City  and  County  of  San  Francisco,!. 
131  Cal.  356,  63  Pac.  665,  the  point  was  made- 
that  the  court  below  erred  In  not  allowing 
interest  "from  tbe  date  of  payment  of  the 
tax  under  protest,"  citing  sections  191S  and' 
1917  of  the  Civil  Code,  and  Perley,  Int  186. 
It  was  held  that  the  language  of  the  statute- 
vras  general,  and  did  not  Include  the  state,, 
or  any  of  Its  subdivisions,  and  that  the  static - 
was  not  bound  by  general  words  of  a  stat- 
ute which  would  operate  to  establish  a  right 
of  action  against  it.  Citing  Mayrhofer  ▼.. 
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Board,  89  Cal.  110,  26  Pac.  646,  23  Am.  St. 
Rep.  451,  and  Wblttaker  v.  Tnolnmne  Co., 
96  Oal.  100,  30  Pac.  1016.  Mayrhofer  v. 
Board,  89  Cal.  110,  26  Pac.  616,  23  Am.  St 
Rep.  431,  was  correctly  decided,  bnt  does  not 
decide  this  case.  In  tbat  case  the  plaintiff 
sought  to  enforce  a  mechanic's  lien  upon  a 
school  house  he  had  built  under  a  contract 
with  the  board  of  education,  and  it  was  held 
that  the  mechanic's  lien  law  did  not  apply  to 
public  buildings,  since  the  only  mode  of  en- 
forcing a  lien  was  by  a  sale  of  the  building, 
and  the  sale  of  a  public  building  was  not  aq- 
thorized.  But  that  case  did  not  hold  that 
the  plaintiff  could  not,  In  a  proper  action, 
recover  Interest  for  the  detention  of  the  mon- 
ey due  under  the  contract  from  the  board  of 
education.  Nor  do  we  question  the  correct- 
ness of  Wblttaker  v.  Tuolumne  Co.,  96  Cal. 
100,  30  Pac.  1016.  There  the  question  was 
whether  general  language  in  a  statute  creat- 
ing new  remedies  or  prescribing  procedure 
could  be  held  to  authorize  such  actions 
against  a  county.  Here,  however,  the  coun- 
ty government  act  not  only  declares  that 
"counties  have  the  power  to  sue  and  be 
sued,"  bnt  the  section  of  the  Political  Code 
hereinbefore  cited  expressly  authorized  the 
present  action,  and  it  requires  the  payment 
of  the  illegal  tax  under  protest  in  order  to 
maintain  an  action  to  recover  back  the 
amount  of  the  illegal  exaction.  The  ques- 
tion, therefore,  is  not  whether  a  county  may 
be  sued,  but  what  is  the  extent  of  the  relief 
to  which  a  taxpayer  who  has  paid  the  Illegal 
exaction  Is  entitled?  Under  the  express  pro- 
vision of  the  statute  he  is  entitled  to  the  re- 
turn of  the  money  paid  under  protest,  if  the 
tax  was  Illegal.  If  the  tax  was  legal,  the 
county  was  entitled  to  payment,  and  the  tax- 
payer Is  not  injured.  In  such  case  there 
was  neither  '^se  or  forbearance  or  detention 
of  money"  (Civ.  Code,  {  1915)  prior  to  find- 
ings and  Judgment  that  the  tax  was  illegal. 
The  statute  under  which  the  payment  was 
made  to  the  defendant  does  not  provide  for 
the  payment  of  interest,  nor  was  any  money 
due  thereon  from  the  defendant  until  its  lia- 
bility was  fixed  by  the  Judgment  of  a  court 
of  competent  Jurisdiction.  Nor  was  it  a 
loan  of  money  by  the  plaintiff  to  the  defend- 
ant, which  would  be  presumed  to  be  made 
iipon  Interest  unless  otherwise  stipulated  at 
the  time  In  writing,  as  provided  In  section 
1914  of  the  Civil  Code.  Whether,  if  It  were 
shown  that  the  defendant  made  a  profit  out 
of  the  money  paid  to  it,  under  said  statute^ 
the  plaintiff  would  be  entitled  to  damages 
to  the  extent  of  such  profit,  not  exceeding  the 
legal  rate  of  interest,  is  a  question  not  pre- 
sented and  not  considered.  But  the  Judg- 
^  ment  In  the  case  before  us  fixed  the  liability 
'of  the  defendant,  and  from  that  date  the 
money  to  which  the  plaintiff  was  entitled 
was  detained  from  It,  and  natural  Justice,  as 
well  as  the  statute  which  provides  that  inter- 
est at  7  per  cent,  is  payable  on  Judgments  re- 
covered In  the  courts  of  this  state.  Justifies 


the  Judgment  relating  to  Interest  (Civ.  Code, 
f  1920);  but  prior  to  Judgment  it  was  not 
the  duty  of  the  defendant  to  pay.  That  duty 
arose,  however,  when  the  Judgment  was  en- 
tered, and  from  that  time  the  plaintiff  was 
entitled  to  Interest  at  the  statutory  rate.  Nor 
Is  the  Interest  suspended  by  appeal,  writ  of 
error,  or  certiorari,  where  the  Judgment  of 
the  court  below '  Is  affirmed.  1  Suth.  Dam. 
p.  712.  The  provisions  of  the  county  govern- 
ment act,  cited  by  appellant,  relate  to  in- 
terest on.  county  warrants,  and  have  no  ap- 
plication to  the  rate  of  Interest  on  Judg- 
ments. 

I  advise  that  the  Judgment  appealed  from 
be  affirmed. 

We  concur:    GRAY,  C;  COOPER,  C. 

PKR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 


OREEN  V.  WESTERN  AMERICAN  CO.* 

(Supreme  Court  of  Washington.     Sept.  25, 
1902.) 

MASTER  ilND  BBRVANT— MTNBS-TIHBKR  FOR 
PROPS-NBGLIOBNCB-ASSUMPTION  OF  RISK 
-CONTRIBUTORT  NBOUOBNCB-BVIOBNCB- 
PLBAOINO. 

1.  Vuder  BallinKer's  Ann.  Codes  &  St  8  3178, 
prbviding  that  "tne  owner  of  any  coal  mine 
shall  keep  a  snfBclent  supply  of  timber  at  any 
Bucb  mine  where  the  same  la  required  for  use 
as  props,  so  that  the  workmen  may  at  all  times 
be  able  to  properly  secure  the  workings  from 
caring  in,  and  shall  send  down  into  the  mine 
all  such  props  when  required,  the  same  to  be 
dcUvered  at  the  entrance  of  the  working  place," 
the  failure  of  the  owner  of  a  mine  to  fumlsh 
props  and  timbers  when  called  for  by  a  work- 
men Is  negligence  rendering  such  owner  lia- 
ble for  injury  thereby  resulting  to  the  work- 
man. 

2.  Where  the  operator  of  a  coal  mine  violates 
a  statute  providing  for  the  furnishing  of  tim- 
bers to  the  workmen,  and  one  Is  injured  by  rea- 
son of  the  lack  of  timbers  which  should  have 
been  furnished,  the  employer  cannot  plead  as- 
sumption of  risk,  even  when  the  miner  knew  of 
the  violation. 

8.  Evidence  examined  in  an  action  by  a  miner 
for  damages  resulting  from  falling  rocks  in  the 
mme,  and  held  that  the  question  of  his  con- 
tributory negligence  in  continuing  to  work  aft- 
er the  foreman  had  neglected  to  famish  tiie 
props  called  for  was  for  the  jury. 

4.  In  an  action  by  a  miner  to  recover  tor  in- 
juries resulting  from  falling  rocks  In  the  mine 
on  the  ground  that  the  mine  owner  had  failed 
to  furnish  necessary  timber  to  support  the  walla 
Hnd  roof,  and  that  an  incompetoit  pit  boss  was 
employed,  the  questions:  What  Is  a  Jump? 
whether  in  the  geological  change  from  a  horl- 
Eontal  to  an  almost  perpendicular,  near  where 
the  coal  Is  pinched  out  and  reaches  the  gravel, 
there  is  a  changed  condition  from  hard  to  soft? 
whether  there  wonld  be  a  similarity  between 
the  coal  formation  near  such  point  and  that  at 
a  distance  therefrom?  and  what  changes  the 
condition  of  coal  near  the  gravel  or  near  a 
vault?— «*e  cwnpetent 

5.  QnesHons  as  to  the  duties  of  a  pit  boss  as 
to  inspecting  the  woridng  places;    as  to  keep- 

T  I.  See  Msatar  and  Serront,  voL  M,  Cent  Die  H 
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Ihk  the  cbates  clear  of  coal;  as  to  timbering  or 
fixing  the  bulkheads  for  the  purpose  of  keeping 
rocks  from  falling  through  the  chutes;  in  re- 
lation to  repairing  defects  when  complained  of; 
as  to  whether  or  not,  when  chutes  become  clog- 
ged or  blocked,  it  is  extrahazardous  to  start  or 
nnblock  them;  and  aa  to  whether  there  was 
general  complaint  among  the  miners  of  in- 
snlBciency  of  timbers, — are  competent  on  the 
question  of  the  incompetency  of  the  pit  boss. 

8.  Plaintiff  should  be  permitted  to  show  that 
the  pit  boss  did  not  perform  his  dnty  to  see 
that  the  coal  in  the  chutes  was  removed  and 
the  travel  ways  cleared;  in  timbering  the  chutes 
and  crosscuts,  and  placing  and  repairing  bulk- 
heads to  keep  rocks  from  falling  through  the 
cbntes  and  crosscuts:  that  miners  who  made 
complaint  of  such  neglect  were  instantly  dis- 
charged; that  be  employed  ignorant  and  inex- 
perienced men,  and  set  them  at  hazardous  work, 
telling  them  there  was  no  danger;  that  there 
was  general  complaint  In  the  mine  that  the 
men  could  not  get  sufflcieut  props  and  timbers 
for  their  protection;  and  also  that  the  mine 
owner  could  by  reasonable  care  have  known  of 
the  incompetency  of  the  pit  boss  and  of  his 
want  of  proper  supervision  over  the  workmen 
and  nilne;  also  the  general  reputation  of  the 
pit  boss  for  competency  and  regard  for  the 
Uvea  and  limbs  of  the  miners  under  his  charge. 

7.  In  an  action  by  a  miner  to  recover  for  in- 
jaries  resulting  from  falling  rocks,  evidence  of 
specific  acts  of  Incompetency  of  the  pit  boss, 
and  that  he  did  not  have  regard  for  the  lives 
of  men  under  his  charge,  is  admissible  under 
a  general  allegation  that  he  was  ignorant  and 
incompetent. 

Appeal  from  superior  court.  Pierce  county; 
W.  O.  Chapman,  Judge. 

Action  b.v  Andrew  Green  against  the 
Western  American  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
rersed. 

Govnor  Teats,  for  appellant.  Fogg  ft 
Fogg,  for  respondent 

WHITE,  J.  This  is  an  action  for  personal 
Injury,  brought  by  Andrew  Green,  a  coal 
mbier,  against  the  Western  American  Com- 
pany, owner  and  operator  of  the  Fairfax 
mlncB,  Pierce  county.  Wash.  Nonsuit  was 
granted  by  the  coiurt  bdow,  and  the  plaintiff 
appeals. 

There  were  two  general  elements  of  neg- 
ligence charged  In  the  complaint, — ^the  em- 
ployment of  an  Incompetent  pit  boss,  and  the 
neglect  of  the  defendant  to  furnish  the  plain- 
tiff with  timbers  to  properly  timber  bis 
working  place,  as  provided  by  section  3178, 
Balllnger's  Codes  &  St.  The  second  amend- 
ed complaint,  charging  negligence,  Is  as  fol- 
lows: "That  some  time  prior  to  the  18th 
day  of  September,  1900,  the  defendant  em- 
ployed the  plaintiff  to  mine  coal  In  Its  mines 
at  PalrfaJL  After  his  employment,  plaintiff 
set  to  work  driving  a  crosscut  hi  said  mine, 
which  crosscut  was  to  be  driven  between 
two  chutes  for  a  distance  of  about  70  feet 

That  on  «  about  the day  of , 

plaintiff  had  driven  the  said  crosscut  at  a 
distance  of  about  25  feet,  and  then  and  there 
reqoested  of  the  pit  boss,  John  Wilson,  for 
timbers  to  properly  prop  the  same,  and  quit 
Work  because  of  the  lack  of  timbers  to  prop- 
erly timber  the  said  crosscuts  so  mined  by 


plaintiff.  That  thereafter  the  said  pit  boss 
caused  to  be  furnished  to  plaintiff  timbers 
to  properly  timber  and  prop  said  chute  for 
about  20  feet  and  the  plaintiff  proceeded  to 
work,  and  drove  the  said  crosscut  further  on 
towards  the  chute  on  the  opposite  side  of  the 
pillar.  That  after  driving  the  same  a  dis- 
tance of  about  18  feet  It  became  necessary 
to  timber  and  prc^  the  said  crosscut  so  as 
to  protect  plaintiff  from  falling  coal  and 
rock,  and  there  and  then  requested  the  pit 
boss,  Wilson,  to  furnish  him  with  timbers  to 
be  used  as  props  to  properly  secure  the  work- 
ings from  caring  in;  and  plaintiff  alleges 
that  there  was  at  that  time  no  timbers,  or 
any  supply  of  timbers.  In  said  mines  to  sup- 
ply the  plaintiff  at  the  entrance  of  his  work- 
ing place,  or  at  any  place  where  plaintiff 
could  obtain  the  same,  as  Is  required  by  the 
laws  of  the  state  of  Washington.  The  said 
Wilson  then  and  there  requested  the  plain- 
tiff to  proceed  to  his  working  place,  stating 
to  the  plaintiff  that  the  same  was  safe,  and 
did  not  need  and  require  timbers  to  prop, 
and  requested  the  plaintiff  to  continue  driv- 
ing the  crosscut  until  It  reached  the  chute  on 
the  other  side  of  the  pillar,  when  the  defend- 
ant would  furnish  the  plaintiff  with  timber 
to  properly  timber  and  prop  the  said  cross- 
cut That  plaintiff  then  and  there  went  back 
to  his  place  of  work,  and  continued  to  work 
until  about  1  o'clock  on  the  18th  day  of  Sep- 
tember, 1900,  when  a  rock  or  block  of  coal 
fell,  by  reason  of  the  lack  of  timbers  and  the 
lack  of  propping,  striking  the  plaintiff  upon 
bis  head  and  back  and  body,  fracturing  his 
spinal  column,  and  maiming  and  wounding 
bim,  so  that  plaintiff  became  paralyzed  from 
the  pit  of  his  stomach  and  the  lower  por- 
tions of  the  bowels  and  all  of  the  muscles 
and  portions  of  the  body,  and  limbs  below 
the  said  point  so  Injured,  to  wit,  the  center 
of  the  back  and  the  pit  of  the  stomach. 
Plaintiff  alleges  that  It  was  the  duty  of  tbe 
said  pit  boss,  John  Wilson,  to  furnish  tbe 
said  timbers  as  herein  set  out  for  and  on  tbe 
part  of  tbe  said  company  for  tbe  purpose  ot 
making  the  places  reasonably  safe  as  pro- 
vided by  law;  that  tbe  plaintiff  and  other 
miners  In  the  said  mine  looked  to  the  said 
pit  boss,  John  Wilson,  for  the  fulfillment  of 
the  said  duty  to  the  plaintiff  and  miners  In 
the  operation  of  the  said  mine.  Plaintiff  al- 
leges that  the  said  pit  boss,  John  Wilson,  at 
the  time  of  his  employment  and  at  the  time 
of  the  accident,  was  an  Ignorant  Incompe- 
tent person,  totally  unfit  to  act  as  foreman, 
or  take  charge  of  underground  work  In  a 
mine;  that  he  had  no  knowledge  of  men, 
and  no  knowledge  of  mining,  and  did  not 
know  what  was  necessary  to  be  done  In  tbe 
operation  of  the  said  defendant's  mine  In 
order  to  maintain  reasonably  safe  places  im- 
der  ground  for  the  men  under  his  charge; 
that  the  said  John  Wilson  was  wholly  ig- 
norant of  the  geological  formation  of  tbe 
earth  and  vein  in  which  defendant's  mine 
was  located,  and  did  not  kno%3@lia^w& 
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necessary  to  be  done  In  order  to  have  and 
maintain  reasonably  safe  working  places  un- 
der ground  tor  the  plalntiflf  and  operators 
therein;  that  the  said  cotnpany  knew  full 
well  that  the  said  John  Wilson  was  so  in- 
competent and  Irresponsible  at  the  time  of 
the  accident  to  the  plaintiff  and  for  a  long 
time  before,  but  tliat  this  plaintiff  did  not 
know  of  said  character  and  Incompetency  of 
the  said  John  Wilson;  and  that  the  Injuries 
of  the  said  plaintiff  are  due  to  the  negligence 
and  carelessness  of  the  said  defendant  in 
employing  the  said  pit  boss  and  in  said  de- 
fendant's refusing  and  neglecting  to  furnish 
him  with  the  necessary  tlmt>ers  at  the  en- 
trance of  his  working  place."  Upon  these 
allegations  issues  were  formed,  and  the 
cause  was  tried.  At  the  close  of  the  appel- 
lant's testimony  a  motion  for  nonsuit  was 
interposed  by  the  respondent,  and  the  mo- 
tion was  sustained.  The  ruling  of  the  court 
in  this  respect  Is  assigned  as  error. 

The  evidence  discloses  that  the  appellant 
was  a  practical  and  experienced  miner.  The 
Fairfax  mine  consists  of  three  veins,  which 
extend  north  and  south  practically,  and  pitch 
from  CO  to  69  degrees.  The  entrance  is 
made  from  the  bank  of  the  bluff  as  it  goes 
out  to  a  river.  The  coal  measures  He  about 
1,000  feet  back  from  the  river,  and  they 
run  diagonally  with. the  course  of  the  river. 
The  main  entry  or  tunnel  starts  from  the 
gravel  bank  near  the  river,  and  its  main  di- 
rection Is  nearly  northeast.  It  is  sometimes 
called  east  and  west  by  the  miners.  As  one 
goes  into  the  tunnel,  the  south  would  be  on 
the  right  hand  and  the  north  would  be  on 
the  left  of  the  course.  The  veins  are  tapped 
by  a  tunnel  from  beneatb,  so  that  when  a 
miner  reaches  the  vein  he  practically  turns 
around  to  go  up  into  the  working.  The  fol- 
lowing Is  a  diagram  of  the  working: 


The  chutes  running  up  Into  the  coal  number 
from  the  entrance  of  the  tunnel  north  and 
south.  The  first  chute  on  the  cut  to  the  left 
is  chute  1  north.  The  chutes  to  the  right  are 
chutes  1  to  4,  inclusive,  south.  At  a  distance 
of  30  feet  up  from  the  gangway  a  counter 
gangway  is  driven.  The  chutes  reaching  the 
counter  gangway  are  driven  practically  at 
right  angles  with  the  gangway,  and  the  chutes 
extending  from  the  counter  gangway  up  Into 
the  coal  are  driven  at  an  angle  from  the  coun- 
ter gangway  of  about  40  to  45  degrees,  as  is 
necessary  in  order  to  work  the  mine  on  ac- 
count of  the  pitch  of  the  vein.  Crosscut  No.  5, 
between  chute  No.  1  north  and  chute  No.  1 
south,  counting  from  the  counter  gangway, 
was  the  place  where  Green  was  Injured,  and 
was  230  feet  from  the  counter  gangway, 
which  would  make  It  about  260  feet  from  the 
main  gangway  up  chute  1  south.  The  chutes 
are  driven  from  3  to  6  feet  wide  and  5  feet 
high.  The  difference  in  the  width  is  due  to 
the  thickness  of  the  vein  of  coal,  being  driven 
np  through  the  coal  at  an  angle.  The  bottom 
and  top  of  the  coal  form  the  two  sides  of  the 
chutes.  The  terms  for  the  rock  formation, 
used  in  the  evidence,  are  the  "hanging  wall" 
and  the  "foot  wall."  The  top  and  the  bot- 
tom of  chutes  and  crosscuts  were  coal.  The 
reason  the  rock  walls  were  designated  the 
"hanging  wall"  and  the  "foot  wall"  is  because 
of  the  pitch  of  the  vein.  The  distance  between 
chutes  was  generally  about  30  feet,  but  that 
between  chute  1  north  and  chute  1  south  was 
about  70  feet.  The  distance  between  crosscuts 
was  from  30  to  40  feet.  The  vein  of  coal 
pinches  out  near  the  surface,  and  runs  into 
the  gravel,  which  was  about  40  feet  above  the 
fifth  crosscut.  As  the  miners  reached  the  top 
of  the  vein,  It  was  found  that  the  coal  became 
softer,  and  was  not  solid  as  below.  John  Wil- 
son was  pit  boss.  When  Green  commenced 
working,  he  worked  in  No.  1  vein,  called  the 
"Blacksmith"  vein,  five  days;  then  went  to 
work  in  the  third  vein,  and  worked  in  the 
crosscuts  between  chute  1  and  chute  2  south. 
While  working  there,  his  timbers  were  packed 
to  him  at  the  entrance  of  the  chutes  below  at 
the  Intersection  of  the  gangway.  He  was  then 
sent  to  work  driving  crosscut  No.  3,  between 
1  north  and  1  south,  which  was  about  70  feet 
through.  He  drove  that  through,  and  also 
crosscut  No.  4,  and  while  driving  those  through 
be  was  instructed  to  drive  clear  through  first 
and  timber  down  afterwards,  as  the  timber 
came  from  the  chutes  north,  and  he  got  bis 
timbers  for  those  crosscuts  through  chute  1. 
The  pit  boss  told  him  to  drive  through  and 
timber  back,  and  that  Is  the  way  be  mined 
and  timbered  crosscuts  3  and  4.  He  then  pro- 
ceeded to  drive  crosscut  5,  and  drove  about  25 
feet,  when  he  called  for  timbers.  Receiving 
none,  be  quit,— laid  ott  two  days.  This  was 
owing  to  the  coal  being  more  or  less  soft,  and 
be  wanting  to  timber.  The  boss  then  told 
blm  to  go  through  crosscut  4,  and  get  his  tim- 
bers in  No.  1  chute  north.  He  did  so,  and 
timbered  up  20  feet  in  crosscut ^j}.,  ^  He 
Digitized  by ' 
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then  proceeded  and  mined  18  or  20  feet 
more.  Tlie  day  before  the  accident,  and  after 
firini;  a  shot,  toward  evening,  be  came  down 
to  tbe  cbnte.  and  met  Wilson,  and  requested 
of  Wilson  timbers  to  timber  bis  crosscut  up.. 
Wilson  told  bim  tbat  be  bad  ordered  the  tim- 
ber packers  to  bring  bim  timbers,  but  Green 
"nerer  got  a  stick."  Wilson  -went  up  into  tbe 
place,  and  tben  came  down,  and  repeated  tbat 
he  had  told  the  timber  itacker  to  bring  tbe 
timbers,  and  requested  Green  to  drive  on 
tbroagb  tbe  same  as  be  bad  tbe  other  chutes, 
and  to  timber  back.  "Q.  What  else  did  be 
[Wilson]  say?  A.  'Well,'  be  said.  *I  told  them 
timber  packers  to  bring  you  lots  of  timber, 
but  you  go  ahead,  and  drive  it  through,  and 
when  it  comes  tbrougli  up  here,  timber  it  up 
again.'  "  Soon  after  Wilson  left.  Green  went 
home.  In  the  morning,  about  a  quarter  to  7, 
he  went  In  to  work,  and  met  pit  boss  Wilson 
at  the  powder  magazine,  where  It  was  Wil- 
son's duty  to  hand  out  tbe  powder  to  the  men 
as  they  needed  it  for  their  work  in  tbe  mine; 
and  then  again  Green  told  Wilson  tbat  he 
needed  timbers  to  timber  his  crosscut,  and 
Wilson  told  him  tbat  he  would  be  up  there. 
Green  then  went  up  to  bis  place,  and  first 
put  up  some  canvas  brattice,  which  took  about 
one  bour.  He  tben  weut  up  to  pick  or  mine 
out  tbe  coal  loosened  by  the  blast,  and,  after 
taking  out  the  heel  of  the  shot,  found  in  the 
face  of  bis  working  or  crosscut,  for  the  first 
time,  a  rock,  which  took  up  about  half  of  tbe 
space  In  the  face,  ran  from  stone  wall  to 
stone  wall,  and  extended  down  into  coal  two 
and  a  half  feet  After  digging  a  while  and 
discovering  the  rock,  he  went  down  Into  the 
old  workings,  to  see  if  he  could  not  find  some 
timbers,  and  found  nothing  but  a  round  piece 
of  canvas  stick  about  three  inches  in  diameter 
and  five  feet  long.  He  could  not  get  another 
timber.  He  tben  put  the  stick  under  tbe 
outer  edge  of  tbe  rock,  and  drove  it  in  hard. 
The  rock  in  the  face  was  the  first  of  the  kind 
he  had  seen  In  tbe  mine.  He  inspected  tbe 
rock  in  the  usual  way,  examined  it  very  close- 
ly to  see  if  there  were  any  cracks,  sounded 
tbe  parts  of  tbe  rock  to  see  If  it  was  solid, 
and  found  the  rock  was  practically  solid.  He 
did  not  see  anything  very  dangerous;  did  not 
know  it  was  unsafe.  He  could  not  tell  what 
was  in  the  coal  back  of  the  face,  and  did  not 
know  of  any  danger.  Tbe  following  is  a  part 
of  the  cross-examination:^  "Q.  When  did  you 
first  encounter  this  rock^— tbe  day  yon  were 
hurt  or  before  tbat?  A.  Yes,  sir;  the  day  I 
was  hurt  Q.  What  time  of  day?  A.  What 
time  of  day  I  got  hurt?  Q.  Yes,  sir.  A. 
About  one  o'clock.  Q.  What  I  mean  Is,  when 
did  you  first  come  to  this  rock  in  your  dig- 
glHg  up  into  the  crosscut?  When  did  you  first 
find  there  was  a  rock  in  there/  A.  I  don't  re- 
member exactly  at  this  time.  Q.  Some  time 
during  tbe  forenoon?  A.  I  think  so.  Q.  And 
how  long  were  you  at  work  around  that  rock 
now  before  you  quit  work  there,  would  you 
sayT  A.  Not  very  long.  Tbe  point  on  my 
drill  hole  extended  under  that  rock  a  little. 


and  so  tbe  coal  was  soft  in  there.  Q.  When 
did  you  drill  into  tbe  coal  under  this  rock 
with  reference  to  the  time  you  went  down 
and  got  the  timber?  Did  you  drill  in  before 
or  after  you  got  this  timber?  A.  I  fired  that 
shot  the  day  before.  Q.  Did  you  fire  any  shot 
tbe  day  you  were  hurt?  A.  No,  sir.  Q.  Why 
didn't  you?  A.  I  didn't  have  time.  I  got 
hurt  too  quick.  Q.  Well,  you  were  there  all 
the  forenoon?  A.  Yes,  sir.  Q.  But  you  nev- 
er fire  until  you  go  home?  A.  Hardly.  Some- 
times you  do,  but  generally  you  don't  Q. 
You  generally  fire  the  shot  In  tbe  evening? 
A.  Yes,  sir.  Q.  So  that  the  smoke  will  have 
gotten  out  by  the  next  day  after?  A.  Yes, 
shr.  Q.  You  say  the  night  before  you  got 
hurt  the  point  of  your  drill  struck  the  rock? 
A.  It  never  struck  the  rock.  Q.  It  never 
struck  the  rock?  A.  No,  sir.  I  drilled  my 
bole  a  foot  from  the  bottom.  Q.  When  did 
you  first  know  the  rock  was  there?  A.  I 
knowed  it  the  same  day  I  was  hurt  Q.  After 
you.  first  discovered  the  rock,  bow  long  did 
you  keep  at  work  taking  coal  from  under  it 
would  you  say?  A.  Perhaps  a  couple  of  hours. 
Q.  Perhaps  a  couple  of  hours?  A.  Yes,  sir, 
perhaps.  I  cannot  remember  very  well.  Q. 
Now,  that  Is  tbe  rock  that  fell  on  you  and 
hurt  you.  Is  It?  A.  I  don't  know.  I  don't 
think  this  Is  tbe  one  that  broke  my  back.  Q. 
What  do  you  think  about  It?  A.  Well,  I 
know  It's  not  any  rock  from  there  that  broke 
my  back.  I  know  that  Q.  You  say  the  oc- 
casion of  your  quitting  finally  was  that  your 
light  became  itoor?  A.  Yes,  sir.  Q.  Very  of- 
ten you  have  to  fix  up  your  lamp?  A.  Yes, 
air.  Q.  And  you  were  going  out  Were  you 
going  to  fix  your  lamp?  A.  Just  away  from 
the  face  aways.  Q.  You  were  at  work  there 
at  the  face  at  tbe  time?  A.  Yes.  sir.  Q. 
Then  you  stepped  back,  you  think,  about  six 
feet  from  tbe  face?  A.  Yes.  sir;  I  backed 
out  Q.  What  Is  the  first  you  can  recollect 
that  you  heard  of  this  rock  coming  on?  A. 
Sir?  Q.  What  did  you  hear  first  about  tbis 
rock  falling  on  you?  A.  I  didn't  hear  noth- 
ing. Q.  The  first  thing  yon  knew  you  were 
hit?  A.  Yes,  sir.  Q.  And  you  were  then 
abont  six  feet  from  the  face?  A.  Yes,  sir: 
as  near  as  I  can  Judge.  Q.  What  became  of 
your  prop?  A.  I  think  the  prop  is  there  yet. 
Q.  You  think  tbe  prop  is  there  yet?  A.  Yes. 
sir.  Q.  Did  the  prop  give  way  when  the  rock 
gave  out?  A.  No,  sir.  Q.  You  were  pretty 
positive  you  were  about  six  feet  from  the 
face  when  yon  were  struck?  A.  Yes,  sir.  Q. 
Now,  what  happened  when  you  were  struck? 
What  effect  did  it  have  on  you  when  you 
were  struck?  A.  It  doubled  me  up  pretty 
much.  Q.  Where  were  you  bit?  A.  Right 
across  my  shoulders.  Q.  Right  across  your 
shoulders?  A.  Yes,  sir.  Q.  Could  you  tell 
how  large  a  rock  It  was  that  hit  yon?  A. 
No,  sir.  Q.  Could  yon  form  any  estimate 
about  it?  Was  it  a  big  rock?  A.  1  could 
not  tell.  I  seen  tbe  rock  down  below.  When 
Mr.  Wilson,  tbe  pit  boss,  picked  me  up,  he 
asked  me  if  it  was  that  rMk.iI  ^ki^Mii^lt 
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might  be.  Q.  What  sort  of  a  looking  rock 
was  that?  A.  I  cannot  remember.  Q.  How 
big  a  rock  was  that?  A.  Oh,  I  couldn't  tell. 
Q.  Was  It  a  couple  of  feet  square?  A.  I  could 
not  tell  you.  Q.  Give  the  Jury  some  Idea 
about  how  big  It  was,  as  near  as  yon  can 
tell.  A.  I  seen  a  comer  sticking  out  of  the 
rock  there.  Perhaps  It  was  a  foot  long,  and 
the  comer  pointed  like.  It  was  not  square; 
not  round.  Q.  Sort  of  ragged,  jagged  looking 
rock?  A.  Yes,  sir.  Q.  Well,  when  this  rock 
stmck  yon  on  the  sbonlder,  did  It  knock  you 
down?  A.  Yes, 'sir.  Q.  And  did  you  slide 
then  clear  down  to  the  chute?  A.  No,  sir.  I 
slid  perhaps  five  or  six  feet  more,  and  then 
I  stopped  m.vself.  •  •  •  Q.  That  would 
take  you  about  ten  or  twelre  feet  from  the 
face?  A.  Yes,  sir;  something  like  that  Q. 
And  then  another  rock  came  down?  A.  Yes, 
sir;  Immediately.  Q.  And  pushed  you  on 
down  to  the  crosscut?  A.  Yes,  sh:.  Well, 
after  the  second  rock  stmck  me,  I  got  up,  be- 
cause I  thought  the  whole  thing  was  going  to 
fall,  so  that  I  made  my  last  straggle,  and  got 
up  on  my  feet.  Q.  Now,  tell  the  Jury— ex- 
plain to  the  Jury— how  you  were  lying  or  sit- 
ting after  you  slid  down  here  three  or  four 
or  five  feet  after  the  first  rock  hit  you.  A.  I 
was  lying  very  mnch  crossways,  as  I  remem- 
ber, when  the  second  rock  struck  me.  Q. 
With  your  face  down  to  the  floor  of  the  cross- 
cut? A.  No,  sir;  my  face  towards  the  bang- 
ing wall  and  my  feet  towards  the  foot  wall. 
Q.  Wag  your  head  more  up  towards  the  face 
of  the  entry  than  down  towards  the  chute? 
A.  I  think  it  was.  Q.  And  the  second  rock 
slid  down  the  crosscut  and  strack  you  on  the 
small  of  the  back?  A.  I  think  It  dropped 
down.  Q.  You  think  It  dropped  down,  and 
stmck  you  in  the  small  of  the  back?  A.  Yes, 
sir.  Q.  Do  you  know  whether  It  dropped 
down  or  slid  down?  A.  I  could  not  hear  noth- 
ing sliding.  Q.  So  that  It  must  have  dropped? 
A.  Yes,  sir.  Q.  Could  you  hear  it  when  It 
left,  wherever  it  started  from?  A.  No,  sir. 
Q.  You  have  no  recollection  of  that?  A.  No, 
sir.  •  •  •  Q.  What  had  become  of  the 
two  rocks  that  hit  you?  Had  they  gone  down 
the  crosscut,  or  were  they  still  against  you? 
A.  I  could  not  tell  yon.  One  of  them  slid 
down.  Q.  Before  you  went  down?  A-  I  could 
not  telL  •  •  •  Q.  You  have  not  a  very 
distinct  recollection  of  what  took  place?  A.  I 
rememl)er  very  well,  but  I  was  mostly  de- 
lirious." 

There  was  testimony  tending  to  show  that 
"nlggerheads"  falling  from  the  roof  would 
give  no  warning.  The  cause  of  appellant's 
lamp  getting  out  of  order  was  that  it  strack 
against  the  damp  surface  of  the  rock  he  was 
working  under.  The  chute  from  below  his 
crosscut  was  almost  filled  with  coal,  which 
was  the  only  thing  that  prevented  him  from 
going  down  the  chute  the  entire  distance  of 
230  feet.  The  purpose  of  timbering  is  to 
protect  the  roof  from  caving  and  the  miners 
from  being  injured,  and  niggerheads  from 
falling  out  of  the  coal  unexpectedly.    It  was 


the  company's  duty  to  furnish  the  timbers 
at  the  entrance  of  appellant's  crosscut  No.  5, 
—Just  above  it,— so  the  coal  would  not  strike 
it  as  it  went  out  of  this  crosscut  There  was 
no  custom  in  this  mine  and  no  rale  as  to 
timbering.  There  were  no  timbers  near 
crosscut  No.  5,  and  no  timbers  were  furnish- 
ed Green,  as  he  had  requested.  There  Is  al- 
ways more  or  less  danger  In  a  mine,  and 
sometimes  one  may  think  himself  safe  when 
he  is  not  It  was  the  duty  of  the  pit  boss  to 
inspect  the  mine  and  the  places;  to  inspect 
for  falling  rock,  and  to  clear  the  chutes  of 
coal;  to  see  that  the  timbers  and  props  were 
delivered  to  plaintiff  and  the  other  miners. 
Miners  do  their  own  timbering.  That  Is  part 
of  their  contract  and  they  receive  no  pay  for 
It  It  is  as  cheap  for  them  to  timber  first  as 
last  Appellant  testified  that,  if  he  bad  had 
timbers,  be  would  have  kept  his  place  well 
timbered  to  the  face;  would  have  put  up 
his  timbers  every  day,  especially  In  tbis 
crosscut  as  the  coal  was  soft,  and  more  like- 
ly to  fall.  But  he  had  confidence  In  the  pit 
boss  and  in  his  experience,  and  thought  he 
would  be  safe  In  mining  there  as  requested 
by  the  pit  boss.  He  did  not  stop  and  go 
home  because  the  pit  boss  told  him  to  go 
through.  As  he  states:  "I  didn't  think  it 
was  dangerous.  If  I  had  thought  It  would 
be  dangerous,  and  I  get  hurt  this  way,  do 
you  think  for  a  moment  that  I  would  stay 
there  and  get  hurt?  No,  never."  Whether 
it  is  safe  or  not  to  mine  without  timbers  de- 
pends upon  conditions.  In  mining  coal  the 
miners  quite  frequently  come  across  places 
such  as  Green  found  In  the  face.  It  would 
have  been  safe  for  Green  to  do  Just  as  he 
did  with  a  fiat  roclc,— after  tapping,  and  find- 
ing It  to  be  solid,  to  proceed  to  work.  A 
flat  rock  will  disclose  breaks  or  other  dan- 
gers by  the  tapping  or  sounding.  It  was  not 
carelessness  for  Green  to  work  around  the 
rock  as  he  did  until  the  boss  should  come  as 
he  promised.  The  danger  was  not  so  immi- 
nent and  immediate,  under  all  the  condi- 
tions, In  crosscut  6,  but  what  a  reasonably 
careful  man  would  have  done  Just  as  Green 
did.  A  man  could  work  seven  weeks  If  a 
rock  was  solid.  A  portion  of  the  testimony 
relative  to  the  fnraishing  of  timbers  was  as 
follows:  "Q.  Tell  bow  you  happened  to  get 
them  up  In  there.  A.  The  mining  boss  told 
me  to  drive  through  there,  and  timber  down 
through  there  for  tbis  crosscut  Q.  Did  you 
have  any  conversation  with  the  mining  boss 
about  that?  A.  Yes,  sir.  Q.  Tell  the  Jury 
about  It  A.  He  told  me  to  timber  up  after 
I  drove  through.  •  •  •  He  [Wilson]  said, 
'I  told  the  timber  packers  to  bring  you  up 
some  timber,"  and  I  never  had  a  stick.  •  •  • 
And  he  said,  *I  told  them  timber  packers  to 
bring  yon  lots  of  timber;'  but  I  didn't  have 
none,  not  one.  *  •  •  Q.  Were  there  any 
timbers  anywhere  near  crosscut  No.  5  at  the 
place  you  got  hurt?  A.  No,  sir;  there  was  not 
•  *  •  Q.  What  talk  did  you  have  with  hlmt 
A.  I  told  him  we  needed  some  timbers.    •    •    • 
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He  said,  '1  will  be  up  there.*"  Appellant 
testified  that  the  timbers  should  be  delivered 
at  the  entrance  of  the  crosscut  where  one 
waa  working;  that  he  applied  to  Wilson 
down  In  the  gangway  for  timbers  on  the 
morning  of  the  accident,  and  complained  that 
he  had  no  timbers.  "A.  After  I  bad  gone  In- 
to that  rock  about  a  foot,  I  went  down  into 
the  old  works,  and  knocked  out  an  old  tim- 
ber, and  put  that  under  the  rock,— that  flat 
rock.  *  *  •  Q.  Did  you  take  with  you 
more  than  one  timber?  A.  No,  sir;  I  could 
not  get  hold  of  any  more  timbers.  I  brought 
some  laggings  with  me  from  this  chute  up 
there.  *  *  *  I  asked  him  for  timber,  and 
always  requested  for  timber.  •  •  *  Well, 
I  done  all  I  could.  I  went  and  knocked  out 
my  own  timber,  and  put  it  out  I  could  not 
do  any  more.  *  *  *  It  was  the  best  thing 
I  could  get.  and  I  think  It  was  plenty  strong 
enough  to  bold  tbat  flat  rock.  *  *  *  Q. 
When  yon  drive  you  call  for  timbers?  A. 
Yes,  sir.  Q.  Were  they  furnished  you?  A. 
Sometimes  they  were,  and  most  of  the  time 
they  were  not.  •  •  *  Q.  Now,  I  want  to 
ask  yoa  about  the  timbers,  Mr.  Green.  Is 
It  not  true  that  there  were  timbers— three  or 
four  timbers— right  near  the  bottom  of  your 
crosscut?  A.  No,  tbere  was  not.  Q.  And 
did  you  crawl  over  those  timliers  after  you 
slid  or  was  thrown  down  your  crosscut?  A. 
No,  sir.  Q.  And  did  not  your  dinner  pall 
hang  right  over,  or  nearly  over,  those  per- 
pendicular timbers?  A.  There  were  no  tim- 
bers tbere  except  that  old  canvas  stick  I 
brought  up  chuck  full  of  nails,  and  th^ 
hurt  me  awfully,  but  I  could  not  get  them 
out  Q.  When  yon  went  to  get  your  lunch, 
didn't  yon  sit  on  timber  right  at  the  bottom 
of  your  crosscut  to  eat  your  lunch?  A.  No, 
sir;  I  bad  no  timbers  there.  I  conid  not  sit 
on  no  timbers.  Q.  And  were  there  not  plen- 
ty of  timbers,  say,  at  the  lower  entrance  of 
crosscut  No.  4?  A.  No,  sir;  and.  If  there  had 
been,  I  could  not  have  got  them.  But  there 
were  none  there.  Q.  How  do  you  know?  A. 
Because  I  took  the  last  and  put  them  up 
there.  Q.  When?  A.  When  I  timbered  up. 
Q.  When?  How  many  days  before  you  were 
hurt?  A.  About  two  days  and  a  half.  Q. 
About  two  days  and  a  half?  A.  Yes.  air. 
Q.  And  did  you  not  know  whether  timbers 
bad  been  delivered  beiow  there  in  the  mean- 
time or  not?  A.  No,  sir;  I  didn't  know;  but 
I  didn't  think  so,  because  I  could  not  get 
them,  and  the  mining  boss  told  me  to  drive 
through  and  get  more  timbers.  Q.  When 
were  you  down  here  at  that  place?  A.  I 
was  down  there  two  and  a  half  days  before 
I  got  bort  Q.  You  were  not  tbere  after- 
wards? A.  After  I  got  hurt?  Q.  Yon  were 
not  there  after  two  days  before?  A.  No,  sir. 
Q.  And  whether  the  timbers  were  delivered 
there  at  tbat  time  or  not  you  do  not  know? 
A.  No,  sir.  Q.  Why  didn't  you  go  and  see? 
A.  How  can  I  go  when  there  was  a  six  or 
•even  inch  opening  there?  When  I  got  the 
tlmlierB  before,  I  had  to  buck  the  coal  down. 


It  took  me  a  long  time  to  buck  the  coal 
down.  I  had  to  creep  on  my  back,  and  take 
the  timbers  in  that  way." 

"The  owner,  agent  or  operator  of  any  coal 
mine  shall  keep  a  sufficient  supply  of  timber 
at  any  such  mine  where  the  same  is  requir- 
ed for  use  as  props,  so  that  the  worlunen 
may  at  all  times  be  able  to  properly  secure 
the  said  workings  from  caving  In,  and  It 
shall  be  the  duty  of  the  owner,  agent  or  op- 
erator to  send  down  into  the  mine  all  such 
props  when  required,  the  same  to  be  deliv- 
ered at  the  entrance  of  the  working  place." 
Ballinger's  Ann.  Codes  &  St  J  3178.  Under 
this  section  the  operator  of  a  coal  mine  is  re- 
quired to  keep  a  sufficient  supply  of  timber 
to  be  used  as  props,  so  that  the  workman 
needing  the  timber  to  properly  secure  bis 
work  from  caving  in,  shall  have  it  at  band. 
The  operator  must  not  only  keep  the  timber 
for  that  purpose,  but  be  must  send  it  down 
into  the  mine,  and  deliver  It  at  the  entrance 
of  the  working  place.  The  evidence  tends 
to  show  that  the  entrance  to  tbe  particular 
working  place  In  which  tbe  appellant  was 
worldng  was  the  upper  side  of  chute  No.  1 
south,  where  crosscut  6  intersected  said 
chute,  and  under  the  law  this  is  tbe  place  at 
which  the  props  should  have  been  delivered. 
This  regulation  Is  a  wise  one,  and  the  courts 
should  endeavor  to  uphold  it  by  all  reason- 
able construction.  Tbe  purpose  of  the  law 
Is  to  provide  a  reasonably  safe  place  for  the 
men  to  work  in,  and  tbat  the  working  places 
mined  out  where  the  men  are  compelled  to 
go  or  work  shall  be  timbered  by  the  men  as 
they  mine  the  coal  away,  so  as  to  keep  the 
same  from  caving  in,  and  to  make  it  reason- 
ably safe  from  tbe  Inherent  dangers.  The 
falling  of  rock  and  coal  is  one  of  the  inherent 
dangers  that  produces  a  large  percentage  of 
all  the  accidents,  and  this  law  was  passed 
for  the  purpose  of  reducing  the  number  of 
accidents  as  far  as  possible.  It  is  a  positive 
duty  imposed  upon  the  operator,  and  for  a 
neglect  of  this  duty,  which  proximately  con- 
tributed to  the  injury,  the  company  is  re- 
sponsible. The  general  duty  imposed  by  law 
upon  the  master  is  to  provide  a  suitable  and 
reasonable  place  for  the  doing  of  tbe  work 
to  be  performed  by  the  servants,  and  an  ade- 
quate supply  of  sound  and  safe  materials. 
Implements,  and  accommodations,  with  such 
other  appliances  as  may  reasonably  be  re- 
quired to  insure  their  safety  while  at  work. 
When  the  statute  prescribes  the  measures 
tbat  shall  be  taken  by  the  operator  of  a  coal 
mine  to  render  tbe  place  safe  where  tbe  min- 
er is  working,  it  imposes  a  specific  duty  up- 
on the  master,  which  he  must  perform  to 
escape  the  charge  of  negligence.  The  law 
has  regard  to  tbe  hazardous  nature  of  tne 
employment  in  Imposing  this  duty  upon  the 
operator  of  the  mine,  the  object  being  to  se- 
cure a  reasonably  safe  place  for  the  work- 
men In  tbe  mine.  Tbe  test  and  measure  of 
duty  Is  tbe  command  of  the  statute.  Som- 
mer  v.  Coal  Co.,  82  a  a  A.  166,  80  Fed.  S4. 
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The  general  duty  Is  alBo  Imposed  upon  tbe 
operator  to  see  that  the  working  places  in 
the  mine  where  props  are  necessary  to  keep 
the  mine  from  caving  in  are  propped,  and 
that  the  working  places  are  frequently  In- 
spected to  ascprtain  whether  the  props  are 
put  up,  and  to  see  that  the  workmen  put  up 
the  props  as  their  work  progresses.  A  fail- 
ure to  do  this  is  negligence.  To  do  this  is 
the  exercise  of  a  reasonable  precaution,  and 
reasonable  precautions  must  be  taken  to  se- 
cure the  safety  of  the  workmen.  The  work- 
men have  a  right  to  look  to  the  master  for 
a  discharge  of  this  duty.  Failure  to  take 
such  precaution  .is  negligence.  Costa  v.  Coal 
Co.,  26  Wash.  138,  66  Pac.  398;  Shannon  v. 
Mining  Co.,  24  Wash.  119,  64  Pac.  169. 

If  the  statute  as  to  furnishing  props  bad 
been  complied  with,  would  the  injury  have 
occurred?  From  the  evidence  It  Is  fair  to 
presume  that,  if  the  props  had  been  fvurnisb- 
ed,  the  place  where  the  appellant  was  in- 
jured, some  12  feet  from  the  rock  he  was 
digging  under,  which  was  exposed  by  the 
blast  set  ofF  the  evening  before,  would  have 
been  roofed  over.  There  Is  evidence  tending 
to  show  that  the  rock  that  Injured  him  fell 
out  of  the  roof,  and  that  he  did  not  know  of 
Its  presence  in  the  roof.  If  he  was  hijured 
by  a  rock  or  block  of  coal  falling  from  the 
roof  that  would  have  been  timbered  if  the 
company  bad  performed  Its  duty,  then  the 
danger  was  one  of  the  risks  of  his  place  con- 
templated in  tbe  law.  The  rock  did  not  fall 
because  of  any  act  of  Green,  but  it  fell 
through  tbe  lack  of  props,— the  violation  of 
the  law  by  the  company.  It  cannot  be  said 
that  appellant  should  have  left  the  place  be- 
cause the  danger  was  imminent,  for  the  evi- 
dence tends  to  show  that  he  did  as  other 
miners  have  and  would  have  done,  and  act- 
ed in  the  practical  and  customary  way;  that 
be  was  requested  by  the  pit  boss  to  drive  on 
through  to  the  other  side,  and  timber  back; 
and.  If  the  jury  should  And  such  assurance 
was  made,  and  the  danger  was  not  so  immi- 
nent but  what  a  reasonably  careful  man 
would  do  as  appellant  did,  then  he  was  not 
guilty  of  negligence  in  proceeding  as  he  did. 
He  did  not  know  the  exact  danger  hi  the  roof, 
and.  If  the  rock  fell  from  the  roof,  he  did 
nothing  to  bring  it  down  upon  bim. 

In  passing  upon  a  statute  of  Indiana  simi- 
lar to  the  one  under  consid»atlon  in  Mining 
Co.  V.  Schmidt,  43  C.  C.  A.  532,  104  Fed.  282, 
tbe  court  said,  at  page  285.  104  Fed.,  48  C.  C. 
A.  535:  "Whatever  may  be  the  exemption  of 
tbe  employer  from  liability  for  injuries  caus- 
ed by  a  danger  that  Is  obvious  to  the  in- 
jured, such  exemption  will  not  be  accorded 
where  tbe  nature  of  tbe  menace  Is  so  un- 
certain as  to  cause  discussion  between  tbe 
employes  and  the  employer,  with  the  result 
that  the  employer  dissuades  the  employd  of 
bis  apprehension."  In  Oundlacb  y.  Schott 
(01.)  61  N.  E.  332,  85  Am.  St  Rep.  348,  It 
was  held:  "It  is  well  settled  that,  even 
though  the  plaintiff  knew  of  tbe  defect,  U 


the  master  ordered  him  to  proceed  with  the 
dangerous  work,  he  did  not  assume  the  risk 
of  so  doing,  unless  the  danger  was  so  mani- 
fest that  a  person  of  ordinary  prudence  and 
caution  would  not  have  incurred  it  'Even 
If  the  servant  has  some  knowledge  of  at- 
tendant danger,  his  right  of  recovery  will  not 
be  defeated  If,  In  obeying  the  ordw,  be  acts 
with  tbe  degree  of  prudence  which  an  ordi- 
narily prudent  man  would  exercise  under 
the  circumstances.  When  the  master  orders 
the  servant  to  perform  bis  work,  the  latter 
has  a  right  to  assume  that  the  former,  with 
bis  superior  knowledge  of  the  facts,  would 
not  expose  him  to  unnecessary  perils.  The 
servant  has  a  right  to  rest  upon  the  assur- 
ance that  there  Is  no  danger  which  Is  Im- 
plied by  such  an  order.  The  master  and 
servant  are  not  altogether  upon  a  footing  of 
equality.  The  primary  duty  of  the  latter  is 
obedience,  and  he  cannot  be  charged  with 
negligence  In  obeying  an  order  of  the  master, 
unless  he  acts  recklessly  in  so  obeying. 
Whether  be  acted  thus  recklessly  in  obeying 
his  master's  order,  or  whether  he  acted  aa  a 
reasonably  prudent  person  should  act,  are 
questions  of  fact  to  be  determined  by  the 
jury.'  Steel  Co.  v.  Schymanowskl,  162  111. 
447,  44  N.  E.  876;  Offutt  v.  Exposition,  175 
111.  472,  51  N.  E.  631."  See,  also,  Myrberg  v. 
Railroad  Co..  25  Wash.  364,  69  Pac.  539.  It 
Is  true  that  tbe  appellant  was  a  practical 
miner.  He  knew  there  was  danger  of  fall- 
ing rock  from  the  unroofed  crosscut  He 
knew  the  coal  was  soft  Under  ordhiary  cir- 
cumstances, without  assurance  from  his  em- 
ployer and  obedience  to  his  employer's  or- 
der, be  might  be  said  to  have  assumed  tbe 
risk  of  the  Injury  that  overtook  him.  Does 
the  statute  we  have  cited  change  the  ordi- 
nary rule?  We  think  It  does.  WbUe  it  is 
tbe  ordinary  rule  that  the  workman  assumes 
the  known  dangers  resulting  from  negligence 
of  the  positive  common-law  duty  on  the  part 
of  his  employer  when  he  continues  at  work, 
that  rule  of  law  cannot  apply  to  the  viola- 
tion of  a  statutory  duty.  Where  the  operator 
of  a  coal  mine  violates  a  statute  providing 
for  the  furnishing  of  timbers,  for  instance, 
and  one  Is  injured  through  the  fact  of  the 
violation  by  reason  of  tbe  lack  of  timbers 
which  should  have  been  furnished,  the  em- 
ployer cannot  plead  assumption  of  risk,  etc, 
even  when  the  miner  knew  of  the  violatton. 
Tbe  operator  cannot  violate  a  statutory  com- 
mand made  for  the  protection  of  workmen, 
and  shift  bis  responsibility  and  liability  up- 
on tbe  injured  on  tbe  plea  that  the  injured 
one  knew  the  law  was  violated;  especially 
so  when  tbe  injured  one  was  doing  all  la 
bis  power  before  tbe  accident  to  have  bl» 
employer  obey  tbe  law  by  famishing  tbe 
timbers.  If  this  were  not  so,  the  law  would 
be  a  dead  letter.  Tbe  primary  object  of 
tbe  statute  is  to  secure  the  safety  of  persons- 
employed  in  coal  mines.  To  apply  tbe  do<s 
trine  of  assumption  of  risks  to  the  case  un- 
der consideration  would  resder^tiie^w  i»> 
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«ffectaal  to  accomplish  the  object  that  It  was 
Intended  should  be  accomplished  by  It.  "Ev- 
ery person,  while  yloIatlDg  an  express  stnt- 
ate,  Is  a  wrongdoer,  is  ex  necessitate  negli- 
gent in  the  eyes  of  the  law;  and  an  innocent 
person,  within  Its  protection,  injured  there- 
by, is  entitled  to  civil  remedy  by  way  of 
damages.  Dodge  v.  Railroad  Co.,  34  Iowa, 
276;  Correll  v.  Railway  Co.,  38  Iowa,  124,  18 
Am.  Rep.  22;  Small  v.  Railway  Co.,  50  Iowa, 
838."  Mosgrove  v.  Coal  Co.  (Iowa)  81  N.  W. 
227.  In  Narramore  v.  Railway  Co.,  87  C.  O. 
A.  49Q.  9C  Fed.  298,  48  Ij.  R.  A.  68,  In  pass- 
tog  upon  a  statute  of  Ohio  requiring  railroad 
companies  to  block  the  frogs,  switches,  and 
guard  rails  on  their  tracli  under  a  penalty  of 
a  fine,  the  court  of  appeals  of  the  Sixth  clr- 
cnlt  said:  "The  sole  question  in  the  case  Is 
whether  the  statute  requiring  defendant  rail- 
way, on  penalty  of  a  fine,  to  block  Its  guard 
rails  and  frogs,  changes  the  rule  of  liability 
of  the  defendant,  and  relieves  the  plaintiff 
from  the  efTect  of  the  assumption  of  risk 
which  would  otherwise  be  Implied  against 
liim.  We  have  already  bad  occasion  to  con- 
sider to  a  more  or  less  direct  way  the  effect 
of  the  statute.  Railway  Co.  v.  Van  Home, 
16  C.  O.  A.  182,  69  Fed.  139;  Railway  Co.  v. 
'Craig,  19  C.  0.  A.  631,  73  Fed.  642.  In  these 
cases  we  held  that  the  failure  on  the  part 
of  a  railway  company  to  comply  with  the 
statute  was  negligence  per  se.  A  farther 
consideration  of  the  statute  confirms  our 
view.  The  totentlon  of  the  legislature  of 
Ohio  was  to  protect  the  employes  of  rail- 
ways from  injury  from  a  very  frequent 
source  of  danger  by  compelling  the  railway 
companies  to  adopt  a  well-known  safety  de- 
vice. It  was  passed  In  pursuance  of  the  po- 
lice power  of  the  state,  and  it  expressly  pro- 
vided, as  one  mode  of  enforcing  It,  for  a 
criminal  prosecution  of  the  delinquent  com- 
panies. The  expression  of  one  mode  of  en- 
forcing it  did  not  exclude  the  operation  of 
another,  and  in  many  respects  more  efflca- 
clons.  means  of  compelling  compliance  with 
Us  terms,  to  wit,  the  right  of  civil  action 
against  a  delinquent  railway  company  by 
one  of  the  class  sought  to  be  protected  by 
the  statute  for  injury  caused  by  a  failure  to 
-comply  with  Its  requirements.  Unless  it  Is 
to  be  inferred  from  the  whole  purview  of 
the  act  that  It  was  the  legislative  intention 
that  the  only  remedy  for  breach  of  the  statu- 
tory duty  Imposed  should  be  the  proceeding 
by  fine.  It  follows  that  upon  proof  of  a 
breach  of  that  duty  by  the  railway  company, 
and  Injury  thereby  occasioned  to  the  em- 
ploy6.  a  canse  of  action  Is  established. 
proves  V.  I^rd  Wimborne  [1898]  2  Q.  B.  402, 
407;  Atkinson  v.  Waterworks  Co.,  2  Exch. 
Dlv.  441;  Gorris  v.  Scott,  L.  R.  9  Exch.  125. 
In  this  case  there  can  be  no  doubt  that  the 
act  was  passed  to  secure  protection  and  a 
newly  defined  right  to  the  employe.  To  con- 
fine the  remedy  to  a  criminal  proceeding,  in 
which  the  fine  to  be  imposed  on  conviction 
was  not  even  payable  to  the  Injured  employ^ 


w  to  one  complaining,  would  make  tlie  law 
not  much  more  than  a  dead  letter.  The  case 
of  Groves  v.  Lord  Wimborne  Involved  the 
construction  of  a  statute  quite  like  the  one 
at  bar,  and  a  right  of  action  was  held  to  be 
given  thereby  to  the  Injured  servant  in  addi- 
tion to  the  criminal  prosecution.  The  courts 
of  Ohio  have  given  the  statute  under  discus- 
sion the  same  construction.  Railroad  Co.  v. 
Lambright,  5  Ohio  Cir.  Ct.  R.  433,  affirmed 
by  the  supreme  court  of  Ohio  without  opin- 
ion, 29  Wkly.  Law  Bui.  359.  Do  a  knowledge 
on  the  part  of  the  employe  that  the  company 
Is  violating  the  statute,  and  his  continuance 
In  the  service  thereafter  without  complaint, 
constitute  such  an  assumption  of  the  risk  as 
to  prevent  recovery?  The  answer  to  this 
question  Is  to  be  found  In  a  consideration  of 
the  principles  upon  which  the  doctiine  of  the 
assumption  of  risk  rests.  If  one  employs  his 
servant  to  mend  and  strengthen  a  defective 
staircase  In  a  church  steeple,  and  in  the 
course  of  the  employment  part  of  the  stair- 
case gives  way,  and  the  servant  Is  Injured 
or  killed,  it  would  hardly  be  claimed  that  the 
master  was  wanting  In  care  towards  the 
servant  in  not  having  the  staircase  which 
fell  In  a  safe  condition.  Why  not?  Because, 
even  If  no  express  communication  Is  had  up- 
on the  subject,  the  servant  must  know,  and 
the  master  must  totend,  that  the  dangers 
necessarily  Incident  to  the  employment  are 
to  be  at  the  risk  of  the  servant,  who  may  be 
presumed  to  receive  greater  compensation 
for  the  woric  on  account  of  the  risk.  The 
foregoing  is  an  extreme  case,  perhaps,  but 
It  fairly  Illustrates  the  principle  of  assump- 
tion of  risk  in  the  relation  of  master  and 
servant.  Assumption  of  risk  is  a  term  of 
the  contract  of  employment,  express  or  Im- 
plied from  the  circumstances  of  the  employ- 
ment, by  which  the  servant  agrees  that  dan- 
gers of  injury  obviously  Incident  to  the  dis- 
charge of  the  servant's  duty  shall  be  at  the 
servant's  risk.  In  such  cases  the  acquies- 
cence of  the  servant  in  the  conduct  of  the 
master  does  not  defeat  a  right  of  action  on 
the  ground  that  the  servant  causes  or  con- 
tributes to  cause  the  injury  to  himself;  but 
the  cuiTent  statement  Is  that  no  right  of  ac- 
tion arises  in  favor  of  the  servant  at  all,  for, 
under  the  terms  of  the  employment,  the  mas- 
ter violates  no  legal  duty  to  the  servant  In 
falling  to  protect  him  from  dangers  the  risk 
of  which  be  agreed  expressly  or  Impliedly  to 
assume.  The  master  is  not,  therefore,  guil- 
ty of  actionable  negligence  towards  the  serv- 
ant. This  Is  the  most  reasonable  explana- 
tion of  the  doctrine  of  assumption  of  risk, 
and  Is  well  supported  by  the  Judgments  of 
liOrd  Justices  Bowen  and  Fry  In  the  case  of 
Thomas  v.  Quartermalne,  18  Q.  B.  Dlv.  685, 
695.  See,  also,  language  of  Lord  Watson  In 
Smith  V.  Baker  [1801]  App.  Cas.  323,  and 
O'Maley  v.  Gaslight  Co.,  158  Mass.  135,  32 
N.  E.  1119,  47  L.  R.  A.  161.  It  makes  logical 
that  most  frequent  exception  to  the  applica- 
tion of  doctrine  by  which  .tiie  employe  who 
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notifies  hla  master  of  a  defect  in  the  machin- 
ery or  place  of  work,  and  remains  In  the 
service  on  a  promise  of  repair,  has  a  right 
of  action  if  injury  results  from  the  defect 
while  he  is  waiting  for  the  repair  of  the  de- 
fect, and  has  reasonable  ground  to  expect  it 
Hough  V.  Railway  Co.,  100  U.  S.  213,  25  L. 
Ed.  012;  Railroad  Co.  T.  Babcock.  154  U.  S. 
190,  14  Sup.  Ct  978,  38  I*  Ed.  958;  Snow  v. 
Railway  Co..  8  Allen,  441,  86  Am.  Dec.  720; 
Gardner  v.  Railroad  Co.,  150  U.  S.  349,  14 
Sup.  Ct  140.  37  l>.  Ed.  1107.  From  the  no- 
tice and  the  promise  is  properly  implied  the 
agreement  by  the  master  that  he  will  assume 
the  risk  of  injury  pending  the  making  of  the 
repair.  If,  then,  the  doctrine  of  the  assump- 
tion of  risk  really  rests  upon  contract  the 
only  question  remaining  is  whether  the 
coturts  will  enforce  or  recognize  as  against  a 
servant  an  agreement  express  or  implied,  on 
his  part  to  waive  the  performance  of  a  stat- 
utory duty  of  the  master.  Imposed  for  the 
protection  of  the  servant,  and  in  the  interest 
of  the  public,  and  enforceable  by  criminal 
prosecution.  We  do  not  think  they  will.  To 
do  so  would  be  to  nullify  the  object  of  the 
statute.  The  only  ground  for  passing  such 
a  statute  is  found  in  the  inequality  of  terms 
upon  which  the  railway  company  and  its 
servants  deal  in  regard  to  the  dangers  of 
their  employment  The  manifest  legislative 
purpose  was  to  protect  the  servant  by  posi- 
tive law,  because  he  had  not  previously 
shown  himself  capable  of  protecting  himself 
by  contract;  and  It  would  entirely  defeat 
this  purpose  thus  to  permit  the  servant  'to 
contract  the  master  out*  of  the  statute.  It 
would  certainly  be  novel  for  a  court  to  rec- 
ognize as  valid  an  agreement  between  two 
persons  that  one  should  violate  a  criminal 
statute;  and  yet  if  the  assumption  of  risk 
is  the  term  of  a  contract  then  the  applica- 
tion of  it  in  the  case  at  bar  Is  to  do  Just 
that."  We  do  not  think,  in  consideration  of 
the  statute  cited,  that  the  appellant  assumed 
the  risk  of  his  employment  in  this  instance. 
The  assumption  of  risk  by  the  employg, 
which  is  a  matter  of  contract,  is  not  to  be 
contused  with  contributory  negligence.  "As- 
sumption of  risk  and  contributory  Negligence 
approximate  where  the  danger  is  so  obvious 
and  imminent  that  no  ordinarily  prudent 
man  would  assume  the  risk  of  injury  there- 
from. But  where  the  danger,  though  pres- 
ent and  appreciated,  is  one  which  many  men 
are  in  the  habit  of  assuming,  and  which  pru- 
dent men  who  must  earn  a  living  are  willing 
to  assume  for  extra  compensation,  one  who 
assumes  the  risk  cannot  be  said  to  be  guilty 
of  contributory  negligence,  if,  having  in  view 
the  risk  of  danger  assumed,  he  uses  care 
reasonably  commensurate  with  the  risk  to 
avoid  injurious  consequences.  One  who  does 
not  use  such  care,  and  who,  by  reason  there- 
of, suffers  injury,  is  guilty  of  contributory 
negligence,  and  cannot  recover,  because  be, 
and  not  the  master,  causes  the  injury,  or 
because  they  Jointly  cause  it    Many  authori- 


ties bold  that  contributory  negligence  la  a 
defense  to  an  action  founded  on  a  vktlation 
of  statutory  duty,  and  this  undoubtedly  is 
the  proper  view."  Narramore  v.  Railway 
Co.,  supra.  It  was  for  the  Jury  to  say 
whether  or  not  the  appellant  used  reasonable 
care  in  working  in  the  crosscut  after  the  dis- 
covery of  the  rock,  because  we  cannot  say 
the  danger  was  so  obvious  and  imminent 
that  no  ordinarily  prudent  man  would  as- 
sume the  risk  of  lajury.  Jordan  v.  City  of 
Seattle,  26  Wash.  61,  (36  Fac.  114. 

From  what  we  have  said  it  follows  that 
the  Judgment  of  the  court  must  be  reversed, 
and  this  case  remanded  for  a  new  trial. 

Some  of  -the  errors  assigned  may  arise  dur- 
ing the  progress  of  the  new  trial,  and  it  be- 
comes necessary  for  us  to  pass  upon  them.  ^ 
The  following  questions  were  asked  by  the 
appellant  objected  to  by  the  respondent  as 
Incompetent,  irrelevant  and  immaterial,  and 
objection  sustained:  "What  is  a  Jump?" 
"Is  It  not  a  fact  Mr.  Pntboff,  that  In  the 
geological  change  from  a  horizontal  to  an 
almost  perpendicular,  that  where  the  coal  is 
pinched  out  as  shown  by  plalntifTs  identl- 
flcation  No.  2  here,  tliat  in  that  vicinity  and 
for  a  number  of  feet  below  there  is  a  change, 
and  as  yon  reach  that  gravel — ^for  100  feet — 
and  as  you  reach  that  gravel  is  there  a  chan- 
ged condition  in  the  coal  from  hard  to  soft?" 
"Would  there  be  any  similarity  between  tha 
coal  formation  at  the  place  where  you  drove- 
that  is.  between  1  and  2— and  No.  5  crosscut 
where  Green  was  hurt?"  "How  far  from 
the  gravel  did  you  drive  the  crosscut  or  air 
way  between  1  and  2  south?"  "The  condi- 
tion— a  coal  vebi  changes,  does  It  as  to  lo- 
cation and  place?  Answer:  Yes,  sir.  Ques- 
tion: What  changes  the  ccmditlon  of  coal 
near  the  gravd  or  near  a  fault?"  All  of 
these  questions  tended  to  show  the  natural 
condition  of  the  mine  in  which  the  appellant 
was  working,  his  surroundings,  the  care  nec- 
essary to  be  taken  by  the  workmen  in  work- 
ing in  the  mine,  as  well  as  the  care  the  com- 
pany should  take  In  timbering  and  operating 
the  mine.  The  condition  of  the  mine  in  tlie 
vicinity  of  the  accident  is  an  important  mat- 
ter for  the  consideration  of  the  Jury.  We 
think  all  of  these  questions  were  competent 
and  material,  and  that  the  court  erred  In 
sustaining  the  objections  thereto. 

The  following  question  waa  asked  the  ap- 
pellant: "What  did  you  say,  whether  It 
was  rock  or  coal  that  fell  on  you?"  Tliis 
question  was  competent  but  it  was  not  ask- 
ed on  the  direct  examination  of  Mr.  Green, 
and  the  objection  to  it  was  that  It  was  In- 
competent and  was  not  redirect  examina- 
tion. The  last  objection  was  well  taken, 
but  it  was  within  the  discretion  of  the  court 
to  have  allowed  the  question.  We  cannot 
say  that  the  court  abused  its  discretion  in  re- 
fusing to  allow  it. 

The     following     question     was     asked;- 
"Whereabouts    did    you    get    your    timbers 
when  you  were  working  on  tt)qi|G^^j^ea  oo 
Digitized  by ' 
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(be  south  side?"  This  was  objected  to  be- 
cause it  was  incompetent,  Irrelevant,  and  Im- 
material. In  some  phases  of  the  case  this 
question  might  have  been  material.  The  an- 
swer to  this  might  have  a  tendency  to  show 
that  it  was  not  the  rule  in  the  mine  to  fur- 
nish the  timbers  at  the  entrance  to  the  worlc- 
iog  place,  as  required  by  statute. 

The  following  questions  were  asked,  ol>- 
Jected  to,  and  objection  sustained:  "Men  in 
the  mine  driving  chutes  are  generally  paid 
bowT'  "You  may  state  whether  or  not  min- 
ers in  this  particular  mine,— In  this  portion 
of  the  mine, — bow  they  worked;  whether  by 
contract  work,  or  how  they  worked."  These 
questions  were  objected  to  as  Incompetent, 
Irrdevant,  and  Immaterial.  If  this  evidence 
was  material,  it  was  for  the  purpose  of 
showing  the  manner  of  operating  the  mine. 
It  might  have  been  material  for  that  pur- 
pose. If,  however,  no  other  errors  wwe  as- 
signed, we  would  not  reverse  the  case  on  ac- 
count of  the  rulings  of  the  court  in  this  par- 
ticular. 

The  followhig  questions  were  asked,  ob- 
jected to  as  incompetent,  and  objection  sus- 
tained: "Yon  may  tell  the  Jury  what  are 
the  duties  of  a  pit  boss  as  to  Inspecting  the 
working  places."  "Mr.  Puthoff,  yon  may 
state  what  the  duties  of  a  pit  boss  are  In  re- 
lation to  keeping  the  chutes  clear  of  coal." 
"You  may  state,  Mr.  Puthoff.  what  the  du- 
ties of  a  pit  boss  are  In  relation  to  timbering 
or  fixing  the  bulkheads  for  the  purpose  of 
keeping  rocks  from  falling  down  through 
the  chutes."  "You  may  state,  Mr.  Puthoff, 
the  duties  of  a  pit  boss  in  relation  to  repair- 
ing defects  when  complained  of."  "You  may 
state,  Mr.  Puthoff,  whether  or  not,  when 
chutes  become  clogged  or  blocked,  it  is  extra 
hazardous  work  to  start  them  and  unblock 
them."  "You  may  state  If  you  watched  the 
conduct  of  the  pit  boss,  John  Wilson,  while 
you  were  at  work  In  the  mines."  "You  may 
state,  Mr.  Puthoff,  whether  or  not  it  was  the 
general  complaint  in  the  mine  among  the 
men — the  miners — to  the  foreman  or  the  pit 
boss  that  they  had  not  sufficient  amount  of 
Umbers  and  props  at  the  entrance  of  their 
working  place  to  properly  timber  their  pla- 
ces." We  think  all  these  questions  were 
competent  as  tending  to  show  the  incompe- 
tency of  the  pit  boss  to  superintend  the  work- 
ings in  the  mine.  We  think  that  under  the 
complaint  the  appellant  had  the  right  to 
show  the  Incompetency  of  the  pit  boss,  and 
that  the  court  was  not  Justified  in  excluding 
the  testimony,  which  these  questions  sought 
to  brbig  out,  tending  to  show  such  incompe- 
tency. For  the  same  reasons  we  think  the 
appellant  should  have  been  allowed  to  show 
that  It  was  the  duty  of  the  pit  boss  to  see 
that  the  coal  in  the  chutes  was  removed,  so 
that  the  travel  ways  or  air  ways  were  clear- 
ed, and  that  the  pit  boss  did  not  perform 
that  duty.  The  appellant  should  also  have 
been  allowed  to  show  that  it  was  the  duty 
of  the  pit  boss  to  timber  the  chutes  and 
eroescuts,  and  to  place  bulkheads  and  other 


devices  for  the  purpose  of  keeping  rock  and 
coal  from  running  down  the  chutes;  that  the 
pit  boss,  John  Wilson,  did  not,  in  the  man- 
agement of  the  mine,  place  bulkheads  or  tim- 
bers for  the  protection  of  the  chutes  or  cross- 
cuts 80  as  to  keep  rock  from  falling  down 
through  the  chutes,  and  that  by  reason  of 
his  negligence  and  neglect  of  that  duty  rocks 
were  constantly  falling  down  through  the 
chutes  and  crosscuts,  making  It  dangerous 
to  miners.  The  appellant  should  also  have 
been  allowed  to  show  that  it  was  the  duty 
of  the  pit  boss  to  repair  defects  In  bulkheads 
and  other  devices  when  made,  so  that  the 
coal  above  being  mined  by  the  miners  would 
not  fall  on  the  miners  below;  that  the  pit 
boss  did  not  make  such  repairs,  and,  when 
Informed  of  such  defects  by  the  miners  be- 
low, the  miners  were  immediately  dischar- 
ged; that  the  pit  boss  would  employ  igno- 
rant, inexperienced  miners,  and  would  set 
tbem  at  hazardous  work  in  the  mine,  without 
informing  them  of  the  danger  and  hazard  of 
such  employment,  and,  instead  of  informing 
them  of  the  dangers,  would  assure  them  that 
it  was  not  dangerous.  Appellant  should 
have  been  allowed  to  show  that,  when  the 
chutes  in  the  mine  became  blocked,  and 
starting  or  unblocking  the  chutes  was  dan- 
gerous work,  the  pit  boss  sent  ignorant  and 
inexperienced  men  to  start  the  chutes,  and 
told  them  there  was  no  danger.  We  think 
appellant  should  have  been  allowed  to  show 
that  It  was  the  general  complaint  in  the  re- 
spondent's mine  that  the  workmen  did  not 
have  and  could  not  get  a  sufficient  amount 
of  props  and  timbers,  that  they  were  not 
delivered  to  them  at  the  entrance  of  the 
working  places,  and  that  there  was  not  a  suf- 
ficient amount  of  timber  to  properly  prop 
their  working  places  for  the  protection  of 
the  lives  and  limbs  of  the  men.  Evidence 
under  these  offers  would  have  had  a  tend- 
ency to  establish  the  Incompetency  of  the 
pit  boss.  It  was  also  competent  for  the  ap- 
pellant to  show  that  the  respondent  could, 
by  reasonable  care,  have  known  of  the  in- 
competency of  tbe  pit  boss,  and  of  his  want 
of  proper  supervision  over  the  workmen  and 
the  working  places  in  the  mine.  We  think 
it  was  also  competent  to  show  the  general 
reputation  of  the  pit  boss  for  competency 
and  regard  for  the  lives  and  limbs  of  the 
miners  under  his  charge.  The  functions  and 
duties  of  the  pit  boss  made  him,  under  the 
law,  a  most  Important  vice  principal.  The 
duty  of  selecting  a  competent  pit  boss  was 
as  imperative  as  the  duty  to  furnish  proper 
timbers  and  props.  It  will  not  do.  In  this 
sort  of  a  case,  to  take  the  narrow  view  seem- 
ingly taken  by  the  court  below,  that,  if  the 
law  has  been  violated,  it  is  immaterial  what 
kind  of  a  vice  principal  violated  the  law, 
and  hence  to  exclude  all  evidence  of  his  in- 
competency. That  would  be.  In  substance, 
telling  the  operator  of  a  mine,  "You  may 
appoint  incompetent  persons,  and  place  tbem 
In  charge  of  the  lives  of  the  men  you  have 
under  ground,  and  if,  by  chance,  some  per- 


320 


70  PACIFIO  REPOBTES. 


(Nev. 


son  Is  Injured  because  of  the  violation  of  a 
statutory  duty,  the  fact  of  such  an  appoint- 
ment will  never  be  allowed  to  go  to  the  Jury 
on  tlie  matter  of  your  diligence  and  care  for 
the  safety  of  the  men  under  your  charge." 
A  competent  pit  boss  must  understand  not 
only  the  statutory  duties  imposed  upon  the 
operator  by  law,  but  the  ordinary  duties  ap- 
pertaining to  such  a  position.  "The  pre- 
sumption is  that  the  masto'  has  exercised 
proper  care  in  the  selection  of  the  servant. 
It  is  Incumbent  upon  the  party  charging  neg- 
ligence in  this  respect  to  show  it  by  prop- 
er evidence.  This  may  be  done  by  showing 
specific  acts  of  incompetency,  and  bringing 
them  home  to  the  knowledge  of  the  master 
or  company;  or  by  showing  them  to  b«  of 
such  a  nature,  character,  and  frequency  that 
the  master,  in  the  exercise  of  due  care,  must 
have  bad  them  brought  to  his  notice.  But 
snch  specific  acts  of  alleged  Incompetency 
cannot  be  shown  to  prove  that  the  servant 
was  negligent  In  doing  or  omitting  to  do  the 
act  complained  of.  So  it  is  proper,  when  re- 
peated acts  of  carelessness  and  Incompetency 
of  a  certain  character  are  shown  on  the 
part  of  the  servant,  to  leave  it  to  the  Jury 
to  determine  whether  they  did  come  to  the 
knowledge  of  the  master,  or  would  have 
come  to  his  knowledge  if  he  had  exercised 
ordinary  care.  In  such  case  the  presump- 
tion that  the  master  had  discharged  his  duty 
may  be  overcome  to  such  an  extent  as  to 
call  upon  him  to  rebut  the  proof  made  show- 
ing his  negligence."  Bailey,  Mast  Llab.  p. 
53,  and  cases  cited.  See,  also,  Railroad  Co. 
V.  Henthorne,  19  O.  0.  A.  623.  73  Fed.  631; 
Davis  V.  Railway  Co.,  20  Mich.  105,  4  Am. 
Rep.  304;  Hilts  v.  Railway  Co.,  55  Micb. 
437,  21  N.  W.  878;  Gilman  v.  Railroad  Corp., 
10  AUen,  233,  87  Am.  Dec.  635;  Oilman  t. 
Railway  Co.,  13  Allen.  433,  90  Am.  Dec.  210; 
Railroad  Co.  v.  Sullivan,  63  III.  293;  Stone 
Co.  V.  Whalen,  151  ni.  472,  38  N.  B.  241,  42 
Am.  St.  Rep.  244;  Driscoll  v.  City  of  Fall 
River,  163  Mass.  105,  39  N.  E.  1003;  Rail- 
way Co.  v.  Hoover,  79  Md.  253,  29  Atl.  994, 
25  L.  R.  A.  710,  47  Am.  St.  Rep.  392;  Rail- 
way Co.  V.  Ruby,  38  Ind.  294,  10  Am.  Rep. 
111.  Specific  acts  of  Incompetency  of  the 
pit  boss  were  admissible  tai  evidence  under 
the  general  allegation  that  the  pit  boss  was 
Ignorant  and  Incompetent,  and  under  this  al- 
legation evidence  was  admissible  that  the  pit 
boss  did  not  have  regard  for  the  lives  of  the 
men  imder  his  charge,  etc.  The  matter 
stricken  from  the  complaint  was  evidentiary 
matter,  and  for  that  reason  the  court  did 
not  err  In  striking  the  same,  so  long  as  there 
remained  the  general  allegation  that  the  pit 
boss  was  ignorant  and  Incompetent 

The  Judgment  of  the  court  below  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

RBAVIS.  O.  J.,  and  DUNBAR,  HADLEY, 
FUrXERTON,  MOUNT,  and  ANDERS,  JJ., 
concur. 


DANGBERG  v.  RUHENSTROTH. 

No.  1,620. 
(Supreme  Court  of  Nevada.    Oct  22,  1902.) 

DISTRICT   COURT— JURISDICTION— TRESPASa— 
TITLB^EQUtTY. 

l.Comp.  Laws,  i  3«04,  provides  that  In 
cases  when  the  damages  claimed  for  an  injury 
to  real  property  do  not  exceed  $300  the  justices' 
courts  shall  have  jurisdiction.  Sections  780, 
781,  provide  for  damages  against  any  oue 
grazing  live  stock  on  land  to  which  another  has 
title,  or  on  which  first  payment  has  l>een  made 
by  another.  A  complaint  filed  in  the  district 
court  alleged  trespasses  by  defendant's  sheep 
on  plaintiff's  land,  to  his  damage  in  the  sum 
of  $100.  Defendant  demurred  for  lack  of  Ju- 
risdiction heraase  of  amount  involved.  Beld 
that,  no  issue  being  made  save  that  of  law 
raised  by  the  demurrer,  the  court  could  not 
have  known  whether  title  to  real  estate  would 
be  involved,  and  properly  sustained  the  de- 
murrer. 

2.  The  statute  merely  contemplates  an  action 
at  law  for  damages,  and  an  action  brought 
thereunder  is  in  no  sense  an  equity  proceeding, 
so  as  to  give  the  district  court  jurisdiction. 

Appeal  from  district  court  Doughis  county; 
C.  E.  Mack,  Judge. 

Action  by  George  F.  Dangberg  against 
Louis  Ruhenstroth.  From  a  Judgment  abs- 
taining defendant's  demurrer,  plaintiff  ap- 
peals.   Affirmed. 

Alfred  Chnrtz,  for  appellant  William 
Woodbum,  for  respondent 

BELKNAP,  X  The  complaint  filed  in  tbe 
district  court  alleged  ownership  In  plaintiff  to 
certain  described  lands  in  the  county,  and 
trespasses  thereon  by  defendant's  sheep,  to 
plaintiff's  damage  in  the  sum  of  $100,  etc. 
Tbe  district  court  sustained  a  demurrer  upon 
the  ground  that  It  had  no  Jurisdiction  of  tbe 
subject-matter,  for  the  reason  that  the  amount 
claimed  is  less  than  $300.  The  ruling  is  sup- 
ported by  the  provisions  of  section  509  of  the 
civil  practice  act  (section  3604,  Comp.  Laws), 
which,  among  other  things,  provides  that  Jus- 
tices* courts  shall  have  Jurisdiction  of  an  ac- 
tion for  damages  for  injury  to  real  or  per- 
sonal property  if  the  damages  claimed  do  not 
exceed  the  sum  of  $300.  Appellant  contends 
that  In  order  to  establish  his  cause  of  action. 
It  was  Incumbent  upon  him  to  allege  and 
prove  title,  or  that,  under  the  provisions  of. 
sections  780,  781,  Comp.  Laws,  be  had  made 
first  payment  on  the  land,  and  that  for  either 
of  these  reasons  the  title  to  the  real  estate 
was  involved.  It  is  a  sufficient  answer  to  this 
position  to  say  that  no  Issue  had  been  made 
except  the  issue  of  law  raised  by  the  demur- 
rer, and  that  the  court  could  not  have  known 
whether  title  to  real  estate  would  be  Involved. 

It  is  also  claimed  that  the  proceeding  Is  one 
In  c<iulty,  and  therefore  not  within  the  Juris- 
diction of  the  Justice  of  tbe  peace;  and  Young 
V.  Wright  52  Cal.  407,  Is  cited  in  support  of 
this  view.  That  was  a  case  in  which  the 
owner  of  land,  acting  under  the  provisions  of 
a  trespass  law  of  California  (St  Cal.  1873-74, 
p.  aO),  took  up  trespassing  sheep,  and  there- 
after commenced  an  actioniiu  renLagalpst  tbe 
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animals  in  the  court  of  a  Jnatlce  of  the  peace, 
recovered  Judgment,  and  set  up  the  proceed- 
iogs  In  attempted  Justification  of  the  seizure 
and  detention  to  an  action  by  the  owner  of 
the  sheep  for  their  recovery.  It  was  held  that 
the  Jurisdiction  attempted  to  be  conferred 
upon  Justices'  courts  by  the  statute  was  essen- 
tially a  proceeding  In  equity  to  enforce  a  lien, 
of  which  subject  district  courts,  under  the  con- 
stitution of  California,  had  ezcluslTe  Juris- 
diction, and  that  the  statute  was  unconstitu- 
tional. There  Is  a  broad  distinction  between 
the  two  statutes.  Ours  does  not  sanction  the 
restraining  of  animals  by  the  owner  of  land, 
and  provide  for  a  lien  In  his  favor  for  their 
care  before  suit.  It  contemplates  only  an  ac- 
tion at  law  for  damages  for  the  trespass,  with 
counsel  fees  and  costs  of  suit 
Judgment  and  order  affirmed. 

FITZGERALD  and  JULIEN,  J7.,  concnr. 


STATE  ex  rel.  DORAN  v.  HATS,  SecreUry 
of  State. 

(Supreme  Court  of  Montana.    Oct  16,  1902.) 

DISTRICT  JUOOB— FIUNQ  CBRTIFICATBS  OF 
NOMINATION. 

1.  Under  Pol.  Code,  §  1312,  providing  that 
the  certificates  of  nomination  of  candidates  for 
offices  to  be  filled  by  the  electors  of  the  entire 
state,  or  of  any  division  greater  than  a  county, 
shall  be  filed  with  the  secretary  of  state,  and 
certificates  of  nomination  of  county  officers 
shall  be  filed  with  the  clerk  of  the  county, 
which  was  enacted  by  the  territorial  legisla- 
ture when  supreme  court  justices,  appointed  by 
the  president,  presided  in  the  district  courts, 
but  which  was  continued  in  force  by  Const 
Schedule,  f  1,  the  certificate  of  nomination  of 
a  candidate  for  district  judge  of  a  district  con- 
taining only  one  county  Is,  lilce  that  of  a  county 
officer,  to  be  filed  with  the  clerk  of  the  county. 

Application  for  writ  of  mandate,  on  the 
relation  of  John  Doran,  to  George  M.  Hays, 
secretary  of  state  of  the  state  of  Montana. 
Denied. 

L.  P.  Forrestell  and  J.  J.  McHatton,  for 
relator. 


BRANTLY,  0.  J.  Application  for  writ  of 
mandate.  From  the  affidavit  filed  by  relator 
the  following  facts  appear:  On  October  2d, 
ln.st.  In  response  to  a  regular  call  of  the 
committee  of  the  party  in  Silver  Bow  coun- 
ty, a  convention  of  the  People's  Party  as- 
sembled In  the  city  of  Butte.  One  of  Its 
purposes  was  to  nominate  candidates  for  the 
varlona  connty  offices  to  be  filled  at  the  gen- 
eral election  to  be  held  on  November  4,  1902, 
and  also  a  candidate  for  the  office  of  district 
Judge  for  the  Second  Judicial  district  con- 
sisting of  the  connty  of  Silver  Bow,  to  be 
voted  for  at  the  same  time.  One  John  B. 
HcCleman  was  regularly  nominated  for  the 
office  last  named.  Therenpon  the  chairman 
and  secretary  of  the  convention  prepared  and 
signed  a  certificate  setting  forth  the  action 
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of  the  convention;  and  <ta  October  4th  the 
said  secretary,  the  relator  herein,  caused  th'e 
same  to  be  presented  and  delivered  lo  the 
defendant  as  secretary  of  state,  with  a  re- 
quest that  It  be  filed  by  bim  In  bis  office, 
and  that  at  the  proper  time  the  name  of  the 
candidate  be  certified  to  the  clerk  of  Silver 
Bow  county,  to  be  printed  upon  the  official 
ballot  under  the  proper  party  designation. 
The  defendant  refused  to  receive  or  file  the 
certificate,  and  has  thus  Indicated  his  In- 
tention to  refuse  to  certify  the  name  of  the 
candidate  so  that  It  may  appear  on  the  bal- 
lot although,  relator  alleges,  these  duties 
are  enjoined  upon  him  by  law.  The  relator 
has  Instituted  this  proceeding  In  order  to 
compel  the  defendant  to  perform  his  alleged 
legal  duty  In  the  premises,  In  order  that  the 
relator  and  other  electors  of  the  Second  Ju- 
dicial district  of  like  political  faith  may  be 
allowed  to  vote  for  the  candidate  of  their 
choice. 

We  Shan  assume,  wlthont  deciding,  that 
the  certificate  is,  in  form  and  substance,  suf- 
ficient to  meet  the  requirements  of  the  law, 
and  that  the  convention  nominating  the  can- 
didate was  called  and  conducted  In  conformi- 
ty with  the  statute  applicable.  The  question 
for  decision,  then.  Is  whether  certificates  of 
nomination  of  candidates  for  the  office  of 
district  Judge  of  Judicial  districts,  each  con- 
taining only  a  single  county,  shall  be  filed 
with  the  secretary  of  state,  or  whether  they 
shall  be  filed  In  the  office  of  the  clerk  of 
the  particular  county. 

The  provision  of  the  statute  to  which  refer- 
ence must  be  had  Is  found  In  the  Political 
Code,  and  provides:  "Sec.  1312.  Certificates 
of  nomination  of  candidates  for  offices  to  be 
filled  by  the  electors  of  the  entire  slate,  or  of 
any  division  or  district  ^greater  than  a  county, 
must  be  filed  with  the  secretary  of  state. 
Certificates  of  nomination  for  county,  town- 
ship and  precinct  officers,  must  be  filed  with 
the  clerks  of  the  respective  counties  where- 
in the  officers  are  to  be  elected.  Certificates 
of  nomination  for  municipal  officers  must  be 
filed  with  the  clerks  of  the  respective  munici- 
pal corporations  wherein  the  officers  are  to 
be  elected.  The  certificate  of  nomination  of 
Joint  member  of  the  bouse  of  representatives 
must  be  filed  in  the  offices  of  the  county 
Clerks  of  the  counties  to  be  represented  by 
such  Joint  member."  This  provision  was 
enacted  by  the  territorial  legislature  In  1880 
(Laws  1889,  p.  186),  at  a  time  when  the  Jus- 
tices of  the  supreme  court  of  the  territory 
of  Montana,  who  also  presided  in  the  several 
district  courts,  were  appointed  by  the  presi- 
dent of  the  United  States.  In  the  enactment 
of  It  the  legislature,  therefore,  made  no  pro- 
vision for  the  nomination  and  election  of 
these  officers.  Upon  the  creation  of  the  state 
government  the  act  was  continued  In  force 
by  the  constitution  (Schedule,  §  1).  When 
the  present  Code  was  adopted,  in  1885,  the 
act  amended  In  other  particulars,  but  con- 
taining substantially  unchanged  the  section 
Digitized  by  V^OOQ  Ic 
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quoted,  was  Inclnded  tbereln  as  section  1312 
of  chapter  9,  pt.  3,  tit.  2,  of  tte  Political  Code. 
The  Code  commission,  and  the  legislature  In 
adopting  Its  compilation,  evidently  proceeded 
upon  the  assumption  that  the  provisions  of 
the  section  governed  the  nomination  and 
election  of  district  Judges  in  districts  com- 
prising a  single  county.  An  examination  of 
it,  however,  reveals  an  omission  in  its  pro- 
visions, so  that  It  does  not,  in  terms,  apply 
to  the  condition  presented  In  this  case.  A 
district  Judge  is  a  state  officer,  but  there  is 
no  provision  in  the  section  requiring  the 
certificate  of  nomination  of  such  an  officer 
from  a  district  containing  only  a  single  coun- 
ty to  be  filed  with  the  secretary  of  state. 
In  this  regard,  therefore,  there  is  no  speclflc 
provision  enjoining  any  duty  upon  this  offi- 
cer. The  policy  of  the  act,  which  is  in  ac- 
cord with  the  policy  of  the  constitution,  ap- 
pears to  be  that  the  nomination  and  election 
of  officers  in  any  county  of  the  state  shall 
be  controlled  exclusively  by  the  electors 
therein  and  their  local  officers.  It  is  only 
where  the  electors  voting  for  a  particular 
officer  occupy  a  greater  portion  of  the  state 
than  a  single  county  that  the  secretary  of 
state  is  required  to  file  and  certify  the  nom- 
ination. The  only  exception  to  this  general 
rule  is  the  nomination  and  election  of  Joint 
representatives,  whose  certificates  of  nomina- 
tion must  be  filed  with  the  clerks  of  all  the 
counties  represented  by  such  officer.  It  was 
certainly  not  the  Intention  of  the  legislature, 
in  omitting  a  specific  provision  upon  this  sub- 
ject that  the  certificates  of  nomination  of 
district  Judges  In  districts  comprising  a  sin- 
gle county  should  be  filed  nowhere.  The 
question  presented,  therefore,  must  be  deter- 
mined by  a  construction  of  the  second  sen- 
tence of  the  section,  so  as  to  carry  out  the 
manifest  policy  of  the  legislation.  It  is 
therein  provided  that  "certiflcates  of  nomina- 
tion for  county,  township  and  precinct  offi- 
cers, must  be  filed  with  the  clerks  of  the 
respective  counties  wherein  the  officers  are 
to  be  elected."  While  district  Judges  do  not 
fall  literally  within  the  designation  of  "coun- 
ty officers,"  nevertheless  it  is  not  a  forced 
construction  of  that  sentence  to  bold  that  it 
means  that  certificates  of  nomination  of  offi- 
cers to  be  voted  for  by  the  electors  of  a 
single  county  shall  be  filed  vtith  the  clerk 
of  the  particular  county.  It  is  only  by  this 
construction  that  we  may  find  a  provision 
governing  the  controversy  here  to  be  decided. 
We  therefore  conclude  that  this  provision  of 
the  statute  must  be  so  construed,  and  that 
it  applies  to  the  office  of  district  Judge  when 
this  officer  is  to  be  elected  exclusively  by 
the  voters  of  the  particular  county,  and  that 
his  certificate  of  nomination  must  be  filed 
with  the  clerk  of  the  county  composing  the 
particular  district  The  result  is  that  the 
writ  applied  for  herein  must  be  denied. 
Denied. 

PIGOTT  and  MILBURN,  JJ„  concur. 


PEOPLE  ex  ta.  O'REILLY  t.  MILLS,  Sec- 
retary of  State. 

(Supreme  Court  of  Colorado.    June  30,  1902.  > 

CONSTITUTIONAL  AMENDMENTS— SUBMISSION 
TO  VOTERS— LBOISLATIVB  INTENTIONS— IN- 
TBRFERBNCB  BT  JUDICIAL  WITH  LBOISLA- 
TIVB  DEPARTMENT. 

1.  In  voting  on  amendments  to  a  state  cod- 
stitation  the  voters  exercise  a  legislative  fnnc- 
tioD,  and  constitute  a  part  of  the  legislative 
branch  of  the  state  government,  and  hence  the 
snpreme  court  has  do  jurisdiction  to  enjoin 
the  secretary  of  state  from  publishing  such  pro- 
posed amendments  prior  to  their  being  voted 
as  required  by  the  constitution,  though  aucb 
amendments,  if  adopted,  may  be  Invalid. 

Application  by  the  people,  on  the  relation 
of  Emeigh  F.  O'Reilly,  against  David  A. 
Mills,  as  secretary  of  state,  to  institute  an  ac- 
tion to  enjoin  defendant  from  publishing  cer- 
tain constitutional  amendments,  etc.  AH>li- 
catlon  denied. 

H.  B.  O'Reilly.  T.  E.  Watters,  and  Oscar 
Renter,  for  petitioner.  Chas.  C.  Post,  Atty. 
Gen.,  C.  A.  Roberts,  Asst  Atty.  Gen.,  G.  M. 
Post.  Asst  Atty.  Gen..  Clay  Whltford,  B.  T. 
Taylor,  and  3.  W.  Bucklln,  for  respondent 

GABBBRT,  J.  Complainant  has  applied 
for  leave  to  ffie  a  complaint  the  purpose  of 
which  is  to  Institute  an  action  to  enjoin  re- 
spondent in  his  official  capacity  from  publish- 
ing notices  of  the  submission  to  the  voters  of 
amendments  to  the  constitution  proposed  by 
the  general  assembly  at  its  last  regular  ses- 
sion. Aside  from  the  averments  stating  the 
Interest  which  she  has  in  the  relief  sought 
and  wherein  she  will  be  damaged  if  it  is  not 
granted,  it  is  sufficient  to  say,  without  en- 
tering Into  details,  that  the  substantial 
ground  upon  which  complainant  bases  her 
right  to  the  relief  demanded  is  that  the  pro- 
posed amendments  have  been  submitted 
without  authority,  are  invalid,  and  for  theae 
reasons  cannot  be  upheld,  even  if  they  should 
receive  the  requisite  votes  cast  at  the  next 
general  election.  The  town  of  Montclah: 
asks  for  permission  to  intervene  in '  a  peti- 
tion which  is  practically  confined  to  an  at- 
tack upon  the  validity  of  one  of  the  proposed 
amendments,  which  contemplates  the  crea- 
tion of  a  body  politic  to  be  known  as  the 
city  and  county  of  Denver,  states  wherein  It 
will  be  injuriously  affected  if  this  proposal 
carries,  and  asks  that  respondent  be  enjoin- 
ed from  giving  notices  of  its  submission. 
Changes  in  the  organic  law  in  the  way  of 
simple  amendments  can  only  be  effected  by 
the  general  assembly  submitting  to  the  vot- 
ers the  amendments  proposed,  upon  whom 
then  devolves  the  power  of  adopting  or  re- 
jecting such  proposals  For  the  purpose  of 
such  legislation  the  voters  exercise  a  legis- 
lative fiwctlon,  and  constitnte  a  part  of  the 
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legtelatlTe  branch  of  the  state  goTemment. 
State  T.  Thorson.  9  8.  D.  149.  68  N.  W.  202, 
33  li.  R.  A.  582;  Jameti.  Ck>nst  Conv.  t  613c. 
If  such  amendments  receive  the  necessary 
votes,  they  become  a  part  of  the  constitution 
by  Tirtxie  of  its  own  provisions.  In  passing 
legislation  of  this  character,  one  of  the  steps 
required  to  be  taken  is  that  notices  of  the 
proposed  amendments  shall  be  published  by 
the  secretary  of  state,  In  order  that  the  vot- 
ers may  be  advised  of  the  questions  sub- 
mitted for  their  determination.  The  consti- 
tution enjoins  this  duty  upon  respondent  in 
his  official  capacity,  so  that  the  results  of 
prohibiting  blm  from  publishing  these  no- 
tices would  be  to  inhibit  the  performance  of 
an  official  act  which  he  is  directed  to  perform 
by  the  fundamental  law  of  the  state,  arrest 
the  passage  of  laws  which  as  yet  are  in  a 
formative  stage,  and  prevent  the  legislative 
branch  of  the  government  from  the  exercise 
of  fimctlons  within  its  sole  province.  Not- 
withstaudlng  the  constitutional  authority  of 
this  court  to  issue  injunctions,  it  cannot  do 
so  for  the  purpose  of  controlling  action  which 
it  has  no  power  to  direct  lu  amending  the 
constitution  the  voters  become  the  body 
which  finally  give  vitality  to  proposed 
amendments  or  refuse  to  make  a  change  by 
rejecting  them.  The  exercise  of  this  power 
Is  as  much  a  step  in  passing  and  considering 
proposed  legislation  of  this  character  as  any 
the  general  assembly  must  take  in  passing 
ordinary  statute  laws.  The  Judicial  depart- 
ment can  no  more  interfere  with  such  legis- 
lation, or  the  successive  steps  necessary  to 
be  taken  to  amend  the  constitution,  than  it 
can  with  the  general  assembly  In  the  passage 
of  oth^  laws,  because  the  judicial  cannot 
directly  Interfere  with  the  functions  of  the 
i^lslative  department.  The  latter,  by  the 
constitution,  is  Invested  with  the  power  of 
legislation,  in  the  exercise  of  which  it  is  su- 
preme, and  no  other  branch  of  the  state  gov- 
ernment can  usurp  this  authority,  or  directly 
prevent  the  exercise  of  this  power.  In  the 
first  instance  the  legislative  department  must 
determine  what  laws  shall  be  passed,  what 
steps  are  necessary  to  that  end;  and  the  Ju- 
dicial department  cannot  investigate  the  va« 
lldlty  of  proposed  laws,  or  the  regularity  of 
the  steps  taken  to  effect  their  passage,  in  a 
proceeding  which  would  result  in  directly 
controlling  the  functions  of  that  branch  of 
the  government  to  which  has  been  delegated 
the  exclusive  power  of  legislation.  When 
laws  have  been  passed,  no  doubt  in  a  proper 
case  the  Inquiry  can  then  be  made  as  to 
whether  or  not  the  requirements  of  the  fun- 
damental law  in  their  passage  or  in  their 
provisions  have  been  observed;  but  in  the 
first  instance  the  body  to  which  has  been 
delegated  the  power  to  pass  laws  must  be 
left  nntrammeled,  to  act  in  such  matters  as 
its  wisdom  may  dictate.  People  v.  District 
Coort  of  Tenth  Judicial  District,  29  Colo. 
182,  68  Pac.  242;  Frost  v.  Thomas,  26  Colo. 
222,  66  Pac.  899,  77  Am.  St  Rep.  259;    State 


T.  Thorson,  supra;    Clayton  T.  Calhoim,  76 
Ga.  270. 

The  application  Is  denied,  and  proceedings 
dismissed. 


DWYBE  r.  SMELTER  CITY  STATE 
BANK  OF  DURANOO. 

(Supreme  Court  of  Colorado.     Oct  6,  1902.) 

CORPORATIONS— RIQHTS  OP  STOCKHOLDERS- 
EXAMINATION  OF  BOOKS— REFUSAL— PENAI.- 
TY— JUSTICE  OF  THE  PEACE— JURISDICTION. 

1.  3  Mills'  Ann.  St  §  508,  authorizes  the  ce- 
covery  of  a  penalty  of  )>50  against  a  corporation 
for  each  refusal  to  permit  stockholders  to  in- 
spect books,  and  the  statute  prescribing  the  ju- 
risdiction of  justices  of  the  peace  declares  that 
they  shall  have  jurisdiction  of  actions  "for  all 
debts  and  demands  claimed  to  be  due  not  ex- 
ceeding $.S00  in  which  an  action  of  debt  or  as- 
sumpsit will  lie."  Held  that  since  debt  was 
the  proper  remedy  at  common  law  for  the  re- 
covery of  a  penalty,  a  justice  had  jurisdiction 
of  an  action  to  recover  the  penalty  provided  by 
section  508. 

Error  to  La  Plata  county  court 
Action  by  Robert  Dwyer  against  the  Smel- 
ter City  State  Bank  of  Durango  to  recover 
a  penalty  for  defendant's  refusal  to  permit 
plaintiff,  a  stockholder,  to  examine  defend- 
ant's books.  From  a  Judgment  of  the  coun- 
ty court  reversing  a  Judgment  In  favor  of 
plaintiflF,  plnlntiflF  brings  error.    Reversed. 

Barry  Sullivan  and  Melville  &  Russell,  for 
plaintiff  in  error.  B.  W.  Ritter.  for  defend- 
ant In  error. 

STEELE,  J.  Section  50S.  3  MUIs'  Ann.  St, 
being  a  section  of  the  chapter  concerning 
corporations,  after  declaring  it  to  be  the  du- 
ty of  the  directors  of  corporations  to  cause 
a  book  to  be  kept  by  the  secretary,  con- 
taining an  alphabetical  list  of  the  stock- 
holders, showing  their  residence,  and  the 
number  of  shares  of  stock  held  by  them  re- 
spectively, for  the  Inspection  of  the  stock- 
holders and  creditors  of  the  company,  pro- 
vides, among  other  things,  that  every  of- 
ficer or  agent  of  any  such  company  who 
shall  neglect  to  make  any  proper  entry  In 
such  book,  or  shall  refuse  or  neglect  to  ex- 
hibit the  same,  or  allow  the  same  to  be  In- 
spected, and  extracts  taken  therefrom,  shall 
be,  as  provided  by  this  section,  deemed  guil- 
ty of  a  misdemeanor,  and  the  corporation 
shall  forfeit  and  pay  to  the  party  injured  a 
penalty  of  $60  for  every  such  neglect  or  re- 
fusal, and  all  the  damages  resulting  there- 
from. The  plaintiff,  being  a  stockholder  or 
creditor  of  the  corporation,  demanded,  so  It 
is  alleged  in  his  complaint  of  the  officers  of 
the  defendant,  on  two  occasions,  the  privi- 
lege of  bispecting  the  books  of  the  defend- 
ant, and  upon  refusal  to  permit  him  to  do 
so  brought  suit  In  the  Justice's  court  to  re- 
cover the  sum  of  $100  as  the  penalties  pro- 
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Tided  In  the  statute.  Before  the  Justice  tbe 
defendant  moved  to  dismiss  the  action  for 
the  reason  that  the  court  had  not  Jurisdic- 
tion of  the  subject-matter.  The  motion  was 
overruled.  The  cause  proceeded  to  trial, 
and  judgment  was  rendered  in  favor  of  tbe 
piniutiCr  for  the  sum  of  $100.  The  defend- 
ant, having  appealed  to  tbe  county  court, 
again  made  the  motion  to  dismiss  for  want 
of  Jurisdiction  of  tbe  Justice  of  tbe  peace, 
and  the  motion  was  granted.  Tbe  case  is 
brought  here^  by  writ  of  error. 

The  only  question  for  our  determination  Is 
whether  or  not  a  Justice  of  the  peace  has 
Jurisdiction  to  try  and  determine  an  action 
brought  under  this  statute.  We  are  of  opin- 
ion that  tbe  Justice  of  the  peace  has  Juris- 
diction of  such  causes,  and  that  the  motion 
to  dismiss  the  appeal  was  Improperly  grant- 
ed. Counsel  call  our  attention  to  the  fact 
that  our  statute  granting  Jurisdiction  to  Jus- 
tices of  the  peace  was  talien  from  Illinois, 
and  that  prior  to  the  adoption  of  the  statute 
the  supreme  court  of  tbe  state  of  Illinois  bad 
held  that  such  actions  could  not  be  brought  be- 
fore a  Justice  of  tbe  peace,  and  that  such  Jus- 
tices bad  not  Jurisdiction  under  that  statute  to 
try  and  determine  causes  so  brought;  and  In- 
sist that  under  a  well-lcnown  rule  of  con- 
struction we  are  bound  by  tbe  decision  of  the 
supreme  court  of  lUinois.  It  has  been  stated 
on  various  occasions  by  this  court  that  this 
rule  Is  not  Inflexible,  and  that  the  court  is 
not,  under  all  circumstances,  bound  to  fol- 
low the  decisions  of  the  courts  of  last  re- 
sort of  tbe  state  whence  tbe  statute  is  taken. 
In  the  case  of  Railroad  Ga  t.  Farrow,  6 
Colo.  408,  this  court  says:  "Tbe  rule  that 
courts  are  bound  to  adopt  the  prior  Judicial 
construction  given  a  borrowed  statute  in  the 
state  from  which  it  Is  taken  is  not  inflexible. 
Where  such  construction  is  clearly  errone- 
ona,  harsh,  and  oppressive,  or  where  it  Is 
Inconsistent  with  the  spirit  and  policy  of  the 
laws  of  tbe  state  borrowing  the  statute, 
courts  may,  and  frequently  do,  decline  to 
follow  it  It  can  hardly  be  seriously  con- 
tended that  the  rule  should  control  In  a  case 
like  the  one  at  bar,  where  tbe  supreme  court 
has  repudiated  and  abandoned  its  own  con- 
struction." In  the  case  of  Bowers  y.  Green, 
1  Scam.  42,  the  court  says:  "Tbe  statute 
giving  the  penalty  authorizes  the  party  in- 
jured to  sue  for  the  penalty  in  any  court 
having  cognizance  thereof.  The  question 
here  arises,  have  Justices  of  the  peace  any 
Jurisdiction  over  penal  actions?  By  a  care- 
ful examination  of  the  several  cases  enu- 
merated in  the  general  act  giving  Justices  of 
tbe  peace  Jurisdiction,  I  am  satisfied  the  leg- 
islature only  intended— and  such  is  tbe  ob- 
vious Import  of  the  act— to  confine  their  Jo- 
risdiction  to  actions  arising  on  contract  An 
action  for  debt  for  a  penalty  inflicted  by 
statute  can  in  no  sense  be  considered  as  an 


express,  or  even  an  Implied,  contract  Stat- 
ute penalties  are  in  the  nature  of  punish- 
ments, and  persons  who  incur  their  liabili- 
ties are  considered  as  tort  feasors."  In  the 
case  of  Indianapolis  &  St  L.  R.  Co.  v.  Peo- 
ple, 91  111.  452,  the  court  says:  "It  Is  urged 
that  as  section  51  does  not  state  what  courts 
may  take  Jurisdiction,  a  Justice  of  the  peace 
could  not  try  the  cause;  that,  where  tbe 
statute  falls  to  name  the  court  which  shall 
have  Jurisdiction,  the  implication  is  that  It 
is  Intended  to  be  conferred  on  a  court  of 
general  Jurisdiction.  Where  the  statute  does 
not  specify  tbe  court  which  shall  take  cog- 
nizance of  the  cause,  and  there  Is  no  general 
provision  as  to  other  courts,  the  presumption 
may  possibly  be  the  legislative  design  is  that 
the  penalty  shall  be  sued  for  and  recovered 
in  a  court  of  general  Jurisdiction.  Section  13 
of  the  Justice  of  the  peace  act  provides  that 
Justices  of  the  peace,  amongst  other  cases, 
shall  have  Jurisdiction  In  all  cases  where  the 
action  of  debt  or  assumpsit  will  lie.  If  the 
damages  do  not  exceed  $200.  No  one  will 
claim  that  an  action  of  debt  will  not  lie  to 
recover  a  penalty  g^ven  by  statute,  unless 
otherwise  provided.  It  being  an  action  of 
debt  and  tbe  penalty  being  $200,  it  would 
violate  the  language  of  the  statute  to  bold  a 
Justice  of  tbe  peace  has  no  Jurisdiction  of 
the  case.  It  is  a  case  where  an  action  of 
debt  will  lie,  and  therefore  is  embraced  In 
the  statute."  Section  51,  mentioned  by  the 
supreme  court  provided  that  "every  engi- 
neer violating  the  provisions  of  tbe  preced- 
ing section,  shall,  for  each  offence,  forfeit 
$100,  to  be  recovered  in  an  action  of  debt  in 
the  name  of  tbe  people  of  tbe  state  of  Illi- 
nois, or  by  any  person  who  may  sue  for  tbe 
same,  and  the  corporation  on  whose  road 
such  ofTence  is  committed  shall  forfeit  the 
sum  of  $200,  to  be  recovered  In  like  man- 
ner." It  will  thus  be  seen  that  while  the 
early  decisions  of  Illinois  hold  that  Justices 
of  the  peace  have  not  Jurisdiction  to  recover 
the  penalty  prescribed  in  a  statute,  the  lata 
decisions  of  that  court  bold  to  tbe  contrary, 
and  under  such  circumstances  we  do  not 
think  that  tbe  rule  contended  for  is  applica- 
ble. Debt  was  tbe  proper  action  at  common 
law  for  the  recovery  of  penalties  under  stat- 
utes such  as  this.  Chaffee  v.  U.  S.,  18  Wall. 
516,  21  L.  Ed,  00&  Tbe  language  of  our 
statute  Is  tbe  same  as  that  of  Illinois,  and 
provides  that  Justices  of  the  peace  shall 
have  Jurisdiction  "for  all  debts  or  demands 
claimed  to  be  due,  not  exceeding  three  hun- 
dred dollars.  In  which  tbe  action  of  debt  or 
assumpsit  will  lie";  and  we  are  clearly  of 
tbe  opinion  that  the  action  for  debt  is  the 
proper  remedy,  and  that  Justices  of  the 
peace  have  Jurisdiction  to  try  and  determine 
such  causes. 

The  Judgment  will  be  revwsed,  and  tbe 
cause  remanded.    Reversed. 
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OIL8TSAP  ▼.  PBOPLB. 
(SnpmiiA  Conrt  of  Colorado.     Sept  8,  1902.) 

CRIMINAIi  LAW— TRIAL-AROUHBNT  —  PRBJU- 
DICIAIi  REMARKS— OBJECTIONS— REPRIMAND 
BY  COURT— INSTRUCTIONS— APPBALi— NECES- 
SITY or  OBJECTIONS— REVERSAL. 

1.  Where,  in  a  criminal  case,  the  assistant 
district  attorney  indulged  in  prejudicial  re- 
marks against  the  defendant  in  his  argument  to 
the  jury,  but  at  the  only  time  any  objection 
was  made  to  the  argument  the  court  stopped 
the  attorney  and  reprimanded  him,  stating  at 
length  before  the  jury  the  impropriety  of  such 
conduct,  defendant  was  not  entitled  to  a  re- 
versal of  a  conviction  therefor. 

2.  Where  defendant's  counsel  neglected  to 
object  to  improper  argument  by  the  district 
attorney  at  the  time  it  was  made,  or  call  the 
same  to  the  court's  attention,  it  is  no  excuse 
for  such  failure  on  appeal  that  at  the  time  the 
argcment  was  made  and  defendant's  counsel 
attempted  to  object  the  district  attorney  raised 
his  voice  to  such  a  pitch  that  defendant's  coun- 
sel could  not  make  the  objection. 

Error  to  district  court,  Arapahoe  county. 
William  H.  GUstrap  was  conTlcted  of  rape, 
and  he  brings  error.    Affirmed. 

Ralph  Talbot  and  Thomas  Ward,  for  plain- 
tiff In  error.  C.  O.  Post,  Atty.  Gen.,  James 
D.  Merwln,  Aast  Atty.  Gen.,  and  George  M. 
Post,  Asst  Atty.  Oen.,  for  the  People. 

CAMPBELL,  C.  J.  The  defendant  was 
convicted  of  the  crime  of  rape,  and  sentenced 
accordingly.  There  are  some  contradictions  In 
the  testimony  of  the  three  girls,  the  principal 
witnesses  for  the  prosecution,  probably  due. 
In  part,  at  least,  to  their  yonth  and  Inexpe- 
rience; but  In  that  portion  relating  to  the 
commission  of  the  crime  there  Is  no  serious 
conflict.  From  a  careful  examination  of  the 
evidence,  we  are  satisfied  that  it  Is  sufficient 
to  gnstain  the  verdict  Indeed,  counsel  for 
idalntiff  In  error  do  not  seriously  contend  for 
a  reversal  upon  the  ground  of  a  lack  of  evi- 
dence. Tbelr  chief  reliance  Is  based  upon 
alleged  Improper  remarks  of  the  assistant  dis- 
trict attorney  In  his  closing  speech  to  the 
Jury.  In  substance,  It  Is  alleged.  In  an  affida- 
vit of  one  of  defendant's  counsel  in  support 
of  a  motion  for  a  new  trial,  that  this  officer 
comment  id  npon  the  fact  that  defendant  did 
not  call  witnesses  to  testify  to  his  good  rep- 
utation and  standing  in  the  community;  that 
he  referred  to  the  defendant  as  "this  thing, 
beast,  and  brute";  and  that  he  stated  to  the 
Jury,  in  effect,  that  there  had  been  testimony 
that  Gllstrap  told  the  prosecuting  witness  how 
babies  are  tx)m,  as  to  which  there  was  no  evl- 
daice,  and  referred  to  the  act  of  defendant  as 
•low,  despicable,  and  beastly."  It  Is  further 
stated  that  this  officer  of  the  state  told  the 
Jory  that  Mr.  Thomas  Ward,  one  of  defend- 
ant's counsel,  had  become  ashamed  of  the 
case,  and  for  that  reason  bad  skulked  away 
from  the  conrt:  and  that  Mr.  Ralph  Talbot, 
another  of  his  counsel,  had  also  skulked  away 
becanse  he  was  ashamed  of  It;  and  that  the 
latter,  who  bad  practiced  for  30  years  at  the 
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bar,  and  stood  well  In  his  profession,  ought  to 
be  ashamed  of  himself  for  defending  such  a 
beast  as  defendant,  and  tbe  fact  that  such 
counsel  bad  been  assigned  by  the  court  was 
no  excuse  for  It;  and,  when  defendant's  coun- 
sel attempted  to  state  to  the  court,  to  the 
jnry,  or  to  the  deputy  district  attorney  that 
Mr.  Ward  at  tbe  time  was  in  tbe  trial  of  a 
case  In  the  county  court  and  tried  to  object 
to  other  Improper  remarks,  the  prosecutor 
would  raise  his  voice,  and  give  no  opportunity 
either  for  objections  to  be  made  or  exceptions 
to  be  taken.  Counsel  assert  that  all  these 
acts  of  gross  Impropriety  were  done  without 
any  Instructions  being  given  to  the  jury  by  the 
court  to  disregard  them,  without  any  rebuke 
being  directed  to  the  attorney  guilty  of  such 
misconduct,  and  without  any  caution  to  the 
Jury  not  to  be  swayed  thereby  In  arriving  at 
their  verdict  That  some  of  the  language  of 
tbe  representative  of  the  state.  In  addressing 
the  Jury,  was  Improper,  we  have  not  the 
slightest  doubt  For  some  ample  justification 
Is  found  in  the  evidence  of  unusually  brutal 
acts  said  to  have  been  committed  by  defend- 
ant, which.  In  tbe  interests  of  common  decen- 
cy, ought  not  to  be  here  recounted.  If  the 
jury  believed  the  story  of  the  girls,  under  the 
age  of  consent,  then  no  invective  by  counsel 
could  too  strongly  characterize  defendant's 
conduct.  Yet  it  is  not  every  impropriety  of 
successful  counsel  in  addressing  a  Jury  that 
entitles  the  opposing  party  against  whom  a 
verdict  Is  returned  to  a  new  trial.  Tbe  opin- 
ion of  the  district  conrt  in  overruling  tbe  mo- 
tion for  a  new  trial  is  brought  up  in  the  rec- 
ord. Therdn,  and  elsewhere  In  the  record. 
It  appears  that  Mr.  Ward  absented  himself.— 
unquestionably  for  good  canse,— after  making 
his  speech  to  tbe  Jury,  and  that  during  the 
closing  speech  of  the  deputy  district  attorney. 
Mr.  Talbot,  the  other  counsel  for  defendant, 
was  not  at  all  times  present  in  the  courtroom 
when  some  of  the  objectionable  language  w.is 
used.  Tbe  trial  conrt  states  that  much  of  the 
language  set  forth  in  the  affidavit  was  doubt- 
less used  by  the  district  attorney,  bnt  that  the 
remarks  there  quoted  were  largely  of  a  frag- 
mentary character,  not  seriously  made,  but 
somewhat  caustic  and  humorous,  and  so  un- 
derstood; and  the  affidavit  does  not  clearly 
show  tbe  circumstances  which  gave  rise  to 
them,  or  tbe  remarks  of  counsel  for  defend- 
ant to  which,  apparently,  they  were  a  reply. 
Ordinarily,  the  failure  of  counsel  to  object  to 
such  language  at  the  time  It  was  used  pre- 
cludes him,  in  case  the  verdict  is  unfavorable, 
from  a  review  In  an  appellate  tribunal.  /\n 
attempt  Is  made  to  take  this  case  out  of  tbe 
rule  by  showing  the  Inability  of  counsel  to 
make  his  objections  on  account  of  the  conduct 
of  tbe  deputy  district  attorney  in  raising  bis 
voice  to  so  high  a  pitch  as  to  prevent  inter- 
raption.  It  appears,  however,  from  the  state- 
ment of  the  court,  that  no  attempt  was  made 
by  counsel  for  accused,  at  tbe  time  some  of 
this  language  was  used,  to  Interpose  an  objec- 
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deputy  district  attorney  be  stopped  or  rebuk- 
ed, and  not  until  at  a  certain  point  later  in 
his  argument  was  objection  made,  whereup- 
on the  court  stopped  the  prosecuting  officer, 
and  cautioned  him,  as  follows:  "Mr.  Halnea, 
you  will  please  desist  from  any  further  refer- 
ence to  public  sentiment  In  this  case,  as  we 
are  trying  it  upon  the  facts  and  the  evidence, 
which  alone  must  control  the  guilt  or  inno- 
cence of  the  accused.  You  have  made  one  or 
two  statements  here  about  the  defendant  of 
which  I  do  not  approve,  and  I  will  now  call 
your  attention  to  them:  Such  statements  as 
refeiTing  to  the  defendant  as  a  'beast,'  T3rute,* 
or  'thing,'  or  using  other  harsh  names,  are  im- 
proper, and,  if  I  thought  the  jury  would  be  in- 
fluenced by  such  language,  I  would  give  them 
pretty  strong  lusti-uctlons  regarding  It.  This 
matter  of  appealing  to  public  sentiment  is  oft- 
en indulged  in  by  the  district  attorney,  and 
is  not  proper,  and  case  after  case  has  been 
reversed  on  these  grounds,  as  the  district  at- 
torney knows  full  well,  and  the  Judge  permit- 
ting such  argument  has  often  been  criticised 
by  the  higher  courts,  and  new  trials  ordered. 
I  therefore  caution  you  not  to  use  this  lan- 
guage in  the  way  you  have  been  proceeding, 
and  I  desire  to  say  to  the  Jury  that  I  hope 
this  is  not  a  matter  that  will  sway  yonr 
minds."  While  this  rebuke  and  caution 
might  have  been  more  emphatic  and  pro- 
nounced, we  think.  In  the  circumstances  of 
the  case,  it  was  sufficient  to  remove  from  the 
minds  of  the  Jury  any  Improper  impression 
which  such  language  was  calculated  to  pro- 
duce. Moreover,  counsel  for  defendant  seems 
to  have  been  satisfied  with  It,  and  made  no  re- 
quest of  the  court  then,  or  at  any  other  time, 
further  to  instruct  the  Jury  to  disregard  it. 

We  find  nowhere  in  the  record  that  any 
specific  objection  was  Interposed  to  the 
comment  said  to  have  been  made  by  the  dep- 
uty district  attorney  upon  defendant's  fail- 
ure to  prove  good  character,  and  we  look  in 
vain  to  the  affidavit  and  to  the  record  to  see 
what  such  comment  was.  In  the  absence 
of  a  showing  to  the  contrary,  we  cannot  say 
that  It  was  objectionable  or  injurious.  It 
might  have  been  pertinent  to  the  discussion 
in  reply  to  something  said  by  defendant's 
counsel  in  their  addresses  to  the  Jury,  or 
entirely  harmless,  or  favorable,  to  defendant. 
We  cannot  assume  that  it  was  improper,  par- 
ticularly as  the  trial  Judge  has  said  that 
defendant's  counsel  were  absent  from  the 
courtroom,  and  his  attention  was  not  called 
to  It  at  the  time,  or  an  opportunity  then  giv- 
en to  correct  the  statements,  or  rebuke  coun- 
sel for  making  them,  and  that  when  objec- 
tion was  made  by  defendant  a  prompt  ad- 
monition was  given,  and  the  Jury  warned  not 
to  be  influenced  by  them.  It  must  not  be  in- 
ferred that  we  believe  that  learned  counsel 
for  defendant  purposely  remained  silent  and 
lnteriK)sed  no  appropriate  or  seasonable  ob- 
jection to  the  misconduct  complained  of,  with 
"  view  to  springing  the  objection  In  case  of 
unfavorable  verdict;    but  we  are  quite 


clear  that  be  should  not  have  contented  him- 
self merely  by  engaging  with  opposing  coun- 
sel In  an  unequal  vocal  contest  He  should 
rather  have  addressed  himself  to  the  coart 
for  appropriate  relief,  and  not  have  remained 
satisfied  with  his  unsucceasful  attempt  to 
drown  the  voice  of  the  prosecutor.  The  court 
did  not  refuse  to  rule  when  appealed  to;  on 
the  contrary.  In  its  opinion  overruling  the 
motion  for  a  nen  trial  the  court  said  that 
the  only  time  objection  was  made  the  dep- 
uty district  attorney  was  stopped  In  his 
speech,  and  the  admonition  and  rebuke  giv- 
en to  which  reference  has  been  made:  and 
thereafter  there  was  no  repetition  by  him  of 
any  act  of  impropriety,  or  any  further  ob- 
jection made  by  defendant's  counsel. 

The  attorney  general  argues  that  where,  as 
here,  an  examination  of  the  record  will  show 
that  no  other  verdict  ought  to  have  been 
griven,  it  should  not  be  set  aside,  though 
impropriety  of  conduct  by  an  attorney  ap- 
parently contributes  thereto.  Whether  snch 
a  rule  should  be  enforced  depends  largely 
npon  the  facts  of  each  particular  case.  Had 
not  the  court  when  called  npon,  told  the 
Jury  of  this  Impropriety,  and,  so  far  as  the 
same  was  within  its  power,  removed  any  un- 
favorable Impression  that  such  conduct  natu- 
rally creates,  we  would  set  aside  the  Judg- 
ment. Where.it  is  apparent  that  the  verdict 
Is,  or  might  have  been.  Influenced  by  such 
misconduct  of  counsel,  and  its  Influence  was 
not  counteracted  by  appropriate  action  of  the 
trial  court  the  verdict  ought  not  to  stand. 
We  refuse  to  disturb  It  not  merely  because 
the  evidence  shows  that  no  other  result  could 
have  been  reached  without  misbehavior  of 
the  Jury,  but  because  we  are  satisfied  that 
the  trial  court  In  the  peculiar  circumstances 
which  the  record  sets  forth,  by  its  caution 
to  the  Jury  and  Its  rebuke  of  counsel,  re- 
moved from  the  minds  of  the  Jury  any  preju- 
dice or  undue  Influence  that  such  conduct 
might  otherwise  have  produced.  And  If  oth- 
er or  farther  action  of  that  tribunal  might 
well  have  been  had,  and  was  omitted,  defend- 
ant is  not  in  a  position  to  complain. 

The  Judgment  should,  therefore,  be  affirm- 
ed.   Affirmed. 


DOLL  T.  STEWART. 
(Supreme  Court  of  (Colorado.     Oct  6,  1902.) 

CHANGE  OP  VBNUE— PREJUDICE  OP  JUDGE- 
PREJUDICE  OF  INHABITANTS— CONTINUANCB 
—ABSENCE  OP  WITNE.SSKS  —  DISCRETION- 
ABUSE  —  REVIEW  —  PUBLIC  LANDS  —  SALE— 
VALIDITY— PURCHASER  WITH  NOTICBt-KVI- 
DENCE. 

1.  An  application  for  a  change  of  venae  is 
within  the  discretion  of  the  trial  jndee,  and  his 
rulioK  thereon  in  not  re\ien'abie  in  the  absence 
of  mnnifcst  nbiise  of  discretion. 

2.  It  is  not  ground  for  change  of  venue  for 
prciudice  of  a  judge  that  he  tried  the  case 
once  liefore  without  a  jury,  and  rendered  a  judg- 
ment against  the  part.v  who  applies  for  the 
chance  of  venue. 

•3.  Where  an  application  for  a  change  of 
venue  on  the   ground  of  prejudice  of   the  in- 
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babitanta  of  the  connty  wu  sapported  hj  the 

alltda\-!t  of  the  plaintiff  and  six  other  residents 
of  the  county,  snowius  that  the  case  had  been 
discnsised.  and  that  the  defendant  was  a  man  of 
great  influence  in  the  county,  but  in  opposition 
affidavits  of  ten  citizens  were  filed,  stating  that 
thej  never  heard  of  the  controversy,  and  It 
was  reasonable  to  suppose  that  there  were 
maoy  persons  competent  to  serve  as  jurors, 
an  order  denying  the  application  was  not  an 
•base  of  discretion  of  the  trial  judge. 

4.  An  application  for  a  continuance  on  the 
ground  of  absence  of  material  witnesses  is  ad- 
dressed to  the  discretion  of  the  court. 

5.  Where  an  application  for  a  c-ontinuance 
wflg  made  on  the  ground  of  absence  of  inntcrial 
iritnesses,  and  one  of  the  witnesses  had  not 
been  a  witness  on  a  prior  trial,  and  efforts  to 
discover  his  whereabouts  had  been  unavailing, 
and  there  was  no  statement  in  the  affidavit 
for  continuance  that,  if  a  continuance  was 
granted,  the  other  witnesses  would  be  present 
at  the  next  term  of  court,  there  was  no  abuse 
of  discretion  in  denying  the  application. 

C.  An  entrymnn  on  public  lands  entered  and 
made  final  proof  in  November,  1896,  and  in 
January,  1807,  contracted  with  defendant  to 
sell  the  land  to  him,  and  obtained  his  patedt 
tliere(u  April  10,  1897,  and  immediately  after 
this  agreement  was  made  the  entryman  left 
the  land,  and  the  purchaser  entered,  and  con- 
tinned  in  sole  possession  thereof.  Held,  that 
-iieh  contract  was  not  in  violation  of  the  laws 
of  the  United  States  prohibiting  the  entry  of 
lands  by  one  person  for  the  oenefit  of  an- 
other. 

7.  Defendant  contracted  to  purchase  land 
from  the  entryman,  and  immediately  thereaft- 
er the  entryman  left  the  land,  and  defendant 
entered  into  sole  possession  and  made  perma- 
tnent  imiirovements  thereon.  The  entryman 
thereafter  went  to  work  on  plaintiff's  ranch, 
and  subsequently  deeded  the  property  to  plain- 
tiff. Plaintiff  and  defendant  lived  in  the  same 
neighborhood,  and  plaintiff  knew  of  defend- 
ant's possession  and  improvement  of  the  land, 
and  there  was  evidence  that  defendant,  hav- 
ing heard  that  the  entryman  intended  to  break 
his  contract  with  him,  sent  word  to  plaintiff 
that  he  wonld  kill  him  if  he  purchased  the  land. 
Htld.  that  plaintiff  purchased  with  notice  of 
defeudniit's  claim,  and  was  not  entitled  to  re- 
cover the  land. 

Appeal  from  district  conrt.  Eagle  county. 

Action  by  Frank  Doll  against  Jack  Stew- 
art to  recover  lands.  From  a  Judgment  In 
favor  of  defendant  plaintiff  appeals.  Af- 
firmed. 

Chas.  K.  PhllUpps,  for  appellant.  L.  R. 
Thomas  and  T.  A.  Dickson,  for  appellee. 

STEELE,  J.  Snlt  was  brought  by  the  ap- 
pellant (plaintiff  below)  to  recover  the  pos- 
session of  certain  lands  claimed  by  him,  and 
which  be  alleges  the  defendant,  without 
right  or  title,  did  enter  and  oust  and  eject 
bim  from,  and  for  damages  in  the  sum  of 
91,500,  and  for  the  rents  and  profits  of  said 
land  while  he  has  been  excluded  therefrom. 
The  defendant,  in  bis  answer,  admitted  that 
the  plaintiff  had  purchased  the  property 
from  H.  M.  Southwlck  on  the  10th  of  Oc- 
tober, 1897,  and  that  the  patent  of  the  Unit- 
«d  States  bad  issued  to  said  Southwlck  for 
said  lands  on  the  lOtb  of  April,  and  was  duly 
recorded  on  the  1st  of  July,  1897.  He  denies 
that  he  did  enter  into  or  upon  said  lands,  or 
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any  part  thereof,  and  oust  or  eject  the  plain- 
tiff therefrom;  denies  that  be  has  withheld 
or  still  withholds  the  possession  of  said  lands 
from  the  plaintiff;  and  for  a  cross-complaint 
and  counterclaim  alleges  that  in  November, 
1890,  said  Southwlck  made  final  proof,  and 
duly  entered  and  paid  for  said  land  in  the 
United  States  land  ofllcc  at  Glenwood 
Springs;  and,  further,  that  in  the  month  of 
January,  1897,  he  (the  defendant)  made  and 
entered  into  a  contract  with  the  said  South- 
wlck to  purchase  the  said  lands  for  the  sum 
of  $500,  whereby  the  said  Southwlck  sold 
the  said  lands  to  him  for  the  said  sum,  and 
thereupon  said  defendant,  under  and  pur- 
suant to  said  contract  and  agreement,  enter- 
ed into  the  possession  and  occupancy  of  said 
lands,  and  has  expended  thereon  In  labor 
and  Improvements  large  sums  of  money;  that 
the  said  defendant  and  his  family  have  re- 
sided on  said  lands  ever  since  January,  1807, 
and  defendant  has  been  in  the  actual,  open, 
and  notorious  possession  of  said  lands,  and 
has  made  permanent,  lasting,  and  valuable 
Improvements  thereon,  nnder  and  pursuant 
to  said  contract;  that  the  plaintiff  w^ell  knew 
all  of  said  facts  at  the  time  and  long  prior 
to  his  pretended  purchase  of  said  lands  from 
said  Southwlck;  that  prior  to  the  lOtb  of 
October,  1897,  the  said  defendant  demanded 
from  said  Southwlck  a  deed  conveying  said 
lands  to  him,  but  that  said  Southwlck  failed 
and  refused  to  make  said  deed;  that  the  said 
plaintiff  conspired  and  confederated  with  the 
said  Southwlck  to  cheat  and  defraud  the  de- 
fendant out  of  bis  rights  in  said  premises, 
and  to  deprive  bim  thereof,  and  did  procure 
from  said  Southwlck  a  conveyance  of  said 
lands,  but  took  said  deed  subject  to  the 
rights  and  equitable  title  of  the  defendant; 
and  praying  that  the  equitable  title  to  the 
land  aforesaid  be  adjudged  and  decreed  to 
be  in  tbe  defendant,  and  that  he  Is  entitled 
to  a  conveyance  of  tbe  legal  title  now  stand- 
ing In  the  name  of  tbe  plaintiff,  and  that  the 
plaintiff  be  decreed  to  make,  execute,  and 
deliver  to  the  defendant  a  good  and  sufi9- 
clent  deed  of  said  premises.  The  replication 
of  the  plaintiff  denies  the  allegations  of  new 
matter,  and  each  and  every  allegation  con- 
tained in  the  cross-compIalnt  and  counter- 
claim. On  April  4,  1899,  the  cause  was  tried 
by  the  court,  and  Judgment  was  rendered  in 
favor  of  tbe  defendant  On  the  25th  of 
April,  1899,  plaintiff  paid  all  costs,  and  mov- 
ed for  a  new  trial  under  section  272  of  tbe 
Code.  On  June  5,  1899,  the  motion  for  new 
trial  was  granted.  On  July  22,  1899,  plain- 
tiff filed  bis  motion  for  change  of  venue, 
supported  by  altidavits.  Counter  affidavits 
were  filed  on  the  17th  of  October,  1899.  The 
motion  for  change  of  venue  was  beard  be- 
fore tbe  Judge  of  the  district  court  at  cham- 
bers in  Leadville.  and  was  denied.  On  April 
9,  1900,  the  cause  was  set  for  trial  for  tbe 
4Ui  of  June,  1900.  On  tbe  4th  of  June,  1900, 
motion  for  a  continuance,  supported  by  affi- 
davits, was  made  by  the  plaintiff,  and  upon 
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said  day  the  motion  was  denied,  and  the 
cause  was  tried  to  the  court,  a  Jury  being 
expressly  waived  by  both  the  said  parties, 
and  the  court  rendered  Judgment  In  favor  of 
the  defendant  To  the  refusal  of  the  court 
to  change  the  venue  of  the  cause,  to  the  or- 
der of  the  court  overruling  the  motion  for  a 
continuance,  and  to  the  Judgment  of  the 
court,  the  plaintiff  excepted. 

The  cause  Is  brought  here  upon  appeal  by 
the  plaintiff,  and  he  assigns  as  error  the  over- 
ruling of  the  motion  for  change  of  venue, 
the  overruling  of  the  motion  for  continnance, 
and  the  rendering  of  Judgment  In  favor  of 
the  defendant  because  it  is  against  the  law 
and  against  the  evidence,  and  should  have 
been  rendered  in  favor  of  the  plaintiff.  The 
motion  for  change  of  venue  is  based  upon 
the  grounds:  First,  that  the  plaintiff  fears 
he  will  not  have  and  receive  a  fair  trial  In 
the  district  court  of  Eagle  county,  on  ac- 
count of  the  prejudice  of  the  Judge  of  said 
court;  second,  because  the  defendant  has  an 
undue  Influence  over  the  minds  of  the  In- 
habitants of  said  Eagle  county;  and,  third, 
because  the  Inhabitants  of  said  Eagle  comi- 
ty are  prejudiced  against  the  plaintiff,  so 
that  he  cannot  and  does  not  expect  a  fair 
trial  of  this  case  within  said  Eagle  coimty. 
This  motion  was  supported  by  the  affidavit 
of  the  plaintiff,  in  which  be  sets  forth  that 
the  Judge  of  said  court  is  prejudiced  against 
him  for  the  reason  that  the  cause  had  al- 
ready been  once  tried  and  determined  on  the 
merits  before  the  Judge  of  said  court  with- 
out a  Jury,  that  upon  such  trial  a  direct  and 
very  positive  conflict  of  testimony  occurred, 
and  that,  notwithstanding  the  sworn  testi- 
mony of  the  plaintiff,  the  Judge  of  said  court 
adopted  the  statements  of  witnesses  who 
contradicted  the  plaintiff  in  the  essential  and 
vital  facts,  and  found  against  the  plaintiff, 
and  rendered  judgment  for  the  defendant; 
and  that  affiant  is  therefore  compelled  to  be- 
lieve and  does  believe  that  the  Judge  of  said 
court  has  no  confldence  in  the  credibility  of 
plaintiff,  and  that  upon  a  second  trial  of  this 
case  such  lack  of  confldence  must  influence 
the  mind  of  said  Judge  to  the  material  preju- 
dice and  Injury  of  plaintiff.  In  support  of 
his  statement  that  the  said  defendant  has  an 
undue  influence  over  the  minds  of  the  In- 
habitants of  said  Eagle  county,  the  plaintiff. 
In  his  affidavit,  alleged,  among  other  things, 
that  the  defendant  has  been  In  possession  of 
the  lands  in  controversy  for  a  great  number 
of  years;  that  he  has  made  the  same  a  home 
for  himself  and  his  family  during  such  peri- 
od, and  has  obstinately  refused  to  surrender 
possession  thereof,  and  that  public  sentiment, 
overloolcing  the  right  of  the  matter,  has  been 
very  strongly  exhibited  In  favor  of  the  de- 
fendant, and  has  been  studiously  cultivated 
by  the  defendant  as  an  "old  timer"  in  said 
county,  and  in  many  other  ingenious  ways, 
by  reason  whereof  the  inhabitants  of  said 
county  have  placed  great  faith  In  the  right 
of  the  said  defendant  to  have  and  maintain 


possession  of  said  landa;  fbat  tlie  mere  coa- 
tlnuous  residence  of  the  defendant  upon  said 
lands,  and  the  raising  of  his  famfly  of  sev- 
eral children  thereon,  have  operated  to  In- 
fiueirce  public  opinion  strongly  In  his  favor, 
and  have  thus  given  him  an  undue  influence 
over  the  minds  of  the  Inhabitants  of  said 
Eagle  county  in  this  controversy,  which,  the 
affiant  avers.  Is  a  matter  of  great  notoriety 
and  public  Interest  in  said  county.  The  af- 
fidavit of  the  plaintiff  Is  supported  by  the 
affidavits  of  six  persons  who  are  residents  of 
Eagle  county,  who  aver  that  the  facts  stated 
In  the  affidavit  of  the  (tlalntlff  are  true. 
Counter  affidavits  were  filed  by  ten  persons, 
who  aver  that  they  have  resided  In  Eagle 
comity  for  ten  years  past,  and  that  they  had 
never  heard  the  merits  of  the  controversy 
discussed;  that  It  is  not  true  that  the  In- 
habitants are  prejudiced  against  the  plain- 
tiff; and  that  hundreds  of  men  could  be 
found  that  never  heard  of  the  cause,  and 
who  could  act  as  Jurors,  and  that  no  reason 
existed  why  a  fair  and  impartial  trial  could 
not  be  had  in  Eag^e  county.  The  affidavit 
for  continuance  alleges  that  plaintiff  cannot 
safely  go  to  trial  at  the  June  term  of  the 
court  on  account  of  the  absence  of  Randolph 
M.  Southwlck  and  A.  B.  Mulkey,  who  are 
material  witnesses  for  the  plaintiff;  and  fur- 
ther alleges  that  In  the  month  of  September, 
1899,  the  sand  witness  Southwlck  resided 
In  the  state  of  Utah,  and  that  in  May,  1889, 
the  plaintiff  met  the  said  witness  in  the  state 
of  Utah,  and  discussed  -with  him  the  facta 
in  the  controversy  pending  In  this  action; 
that  the  said  Southwlck  then  stated  that  be 
was  about  to  go  prospecting,  and  would  be 
gone  from  said  place  in  the  state  of  Utah 
until  some  time  in  September  or  October, 
1899;  that  upon  his  return  to  said  town  he 
would  attend  before  any  commissioner  ap- 
pointed by  the  court  for  the  purpose  of  giv- 
ing his  deposition;  that  plaintiff  thereupon 
asked  the  said  witness  to  make  affidavit  to 
the  facts  in  this  case,  In  order  that  proper 
written  Interrogatories  might  be  prepared, 
and  be  attached  to  the  commission  which 
might  issue  with  the  same;  and  that  tn  pur- 
suance of  such  request  the  said  Southwlck 
made  and  subscribed  hia  affidavit  The  af- 
fidavit of  said  Southwlck,  made  before  a  no- 
tary public,  sets  forth  facts  connected  with 
the  title  to  said  property,  and  generally  de- 
nies the  allegations  of  Uie  defendant's  cross- 
complaint  and  counterclaim,  and  proceeds 
also  to  doiy  the  statements  made  by  said 
defendant  at  the  former  trial  of  the  cause; 
the  affiant  stathig  that  the  substance  of  the 
defendant's  testimony  had  been  read  to  him. 
The  plaintiff,  in  his  affidavit  filed  in  support 
of  his  motion  for  a  continuance,  recites  that 
in  the  month  of  October,  1899,  he  caused  a 
dedlmus  to  issue  directed  to  George  E.  Lee, 
a  notary  public  residing  in  the  state  of  Utah, 
commanding  him  to  take  the  testimony  of 
said  Southwlck;  that  attached  to  said  dedl- 
mus were  a  great  number  of  interrogatories; 
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btrt  that  said  commlaslon  has  nerer  been  re- 
tornecl,  nor  bas  any  deposition  been  taken  in 
pnrsoance  thereof,  tor  the  reason  that  the 
■aid  Sonthwlck  had  departed  from  said  place 
In  the  state  of  Utah,  and  had  not  yet  return- 
ed thereto;  that  dnrlng  the  month  of  March, 
1900,  he  (the  plaintiff)  caused  an  advertise- 
ment to  be  published  In  the  Bingham  Bul- 
letin, a  newspaper  of  general  circulation  in 
the  connty  of  Salt  Lake  and  state  of  Utah, 
being  the  place  of  the  last  known  residence 
of  said  Southwlck,  and  that  the  same  was 
duly  published  for  four  consecutive  weeks, 
by  which  advertisement  plaintiff,  by  his  at- 
torneys, offered  a  reward  for  the  postal 
address  of  the  said  Southwlck;  that  no  an- 
swers were  ever  received  to  such  public  ad- 
vertisement; that  said  Southwlck,  if  person- 
ally present  at  the  trial  of  this  cause,  or  If 
his  deposition  can  be  obtained  and  produced 
upon  the  trial,  will  testify  that  no  agree- 
ment of  sale  or  purchase  of  the  lands  de- 
scribed in  the  complaint  was  ever  at  any 
time  entered  into  by  and  between  the  said 
Southwlck,  or  any  other  person  for  him. 
The  plaintiff  states  in  his  afBdavit  that  the 
witness  A.  E.  Mulkey  is  a  material  witness 
for  him,  and  that  he  will  prove  by  said 
Mulkey  that  the  said  defendant,  Stewart, 
told  said  Mulkey  that  the  lands  described  in 
the  complaint  were  entered  and  proved  iq> 
by  Southwlck  under  an  agreement  that 
Southwlck  would  convey  them  to  the  said 
Jack  Stewart  after  final  proof;  that  a  sub- 
poena for  said  Mulkey  was  placed  in  the 
bands  of  the  sheriff  of  Teller  county  on  the 
8tb  of  May,  1900,  and  that  said  subpoena  has 
not  been  returned;  and  the  plaintiff  alleges 
that  he  believes  that.  If  said  cause  is  con- 
tinned  for  this  term  of  court,  he  will  be  able 
to  have  the  witnesses  present  at  the  next 
term  thereof. 

It  Is  within  the  discretion  of  the  trial  judge 
to  grant  or  refuse  applications  for  change  of 
place  of  trial,  and,  unless  there  is  a  manifest 
abuse  of  such  discretionary  power,  the  action 
of  the  trial  court  In  refusing  such  application 
is  not  reviewable.  Power  v.  People,  17  Colo. 
178,  28  Pac.  1121;  Michael  v.  Mills,  22  Colo. 
439,  45  Pac.  429.  A  Judge  is  not  disqualified 
to  sit  in  the  second  trial  of  a  cause  in  cases 
where  the  law  grants  to  a  party  a  new  trial; 
and  it  cannot  be  ground  for  an  application 
for  a  change  of  venue  upon  the  ground  of 
prejadice  of  the  judge  that  he  has  tried  the 
case  before,  without  the  aid  of  a  jury,  and 
has  rendered  Judgment  against  the  party 
who  applies  for  the  change  of  venue. 

We  cannot  say  that  there  was  an  abuse  of 
discretion  on  the  part  of  the  court  In  refus- 
ing the  motion  for  change  of  venue  upon  the 
gronnd  that  the  inhabitants  of  the  county 
'were  prejudiced  against  the  defendant. 
Counter  affidavits  were  filed  by  ten  citizens 
ot  Blagle  connty.  They  stated  that  they  had 
never  heard  of  the  controversy  between  the 
jMTtles,  and  it  is  reasonable  to  suppose  that 
there  were  many  other  persons  within  the 


limits  of  the  connty  who  wonid  be  compe- 
tent to  serve  as  jurors. 

Applications  for  continuance  are  also  ad- 
dressed to  the  discretion  of  the  court,  and 
are  not  reviewable  except  in  cases  where 
there  appears  to  have  been  an  abuse  of  the 
discretion.  It  does  not  appear  that  the  trial 
Judge  abused  his  discretion  in  this  Instance 
in.  refusing  to  grant  a  continuance.  It  ap- 
pears from  tho  affidavit  of  the  plaintiff  that 
the  witness  Soutbwick  was  not  to  be  found 
in  the  state  of  Utah,  and  that  after  adver- 
tisement in  a  newspaper  published  at  his  last 
known  residence  no  trace  of  him  was  found. 
An  application  for  a  continuance  upon  the 
ground  of  absence  of  a  material  witness 
Bbould  be  refused,  unless  it  appears  that 
there  Is  some  probability  that  the  witness 
will  be  present  at  the  next  term  of  court 
This  did  not  appear,  and  the  court  was  not 
required  to  postpone  the  case  under  the  facts 
as  they  appeared  to  exist.  The  witness 
Southwlck  was  not  called  as  a  witness  at 
the  first  trial,  and,  although  his  residence 
was  known,  and  his  affidavit  taken  some- 
time before  the  last  trial,  no  effort  appears 
to  have  been  made  to  take  bis  deposition  nt 
a  time  when  he  was  within  reach  of  the 
process  of  the  court  The  witness  Mulkey, 
who,  plaintiff  was  informed,  resided  at  Crip- 
ple Creek,  was  not  found  by  the  sheriff  of 
Teller  connty,  although  subpoena  was  placed 
in  his  hands  on  the  8th  day  of  May,  1900, 
and  the  trial  of  the  cause  did  not  occur  until 
the  4th  of  June,  1900;  and  there  was  no 
statement  in  the  affidavit  which  would  war- 
rant the  court  In  finding  that  if  a  continu- 
ance were  granted,  the  attendance  of  the 
vrltness  Mulkey  could  be  procured  at  the 
next  term  of  the  court  We  are  of  opinion, 
therefore,  that  the  motion  for  change  of 
venue  and  the  application  for  a  conntinu- 
ance  were  not  improperly  denied  and  over- 
ruled. 

The  plaintiff  Insists  that  the  testimony 
shows  that  the  defendant  and  Soutbwick  en- 
tered into  an  lllegRi  contract  by  the  terms 
of  which  Southwlck  was  to  make  final  proof 
for  the  land  in  controversy,  and,  after  the 
making  of  such  final  proof,  make  a  convey- 
ance of  the  property  to  the  defendant;  and 
that  such  contract  being  In  violation  of  the 
laws  of  the  United  States,  should  not  be  en- 
forced. This  court  has  held  that  such  con- 
tracts cannot  be  enforced,  and  that  tlie  court 
will  decline  to  relieve  parties  who  enter  Into 
any  such  contract  because  the  same  Is  In 
violation  of  the  laws  of  the  United  States 
(Brovim  v.  Kennedy,  12  Colo.  235,  20  Pac. 
696;  Everett  v.  Todd,  19  Colo.  322,  8fi  Pac. 
544);  but  the  testimony  does  not  disclose 
any  such  agreement  The  defendant  does 
not  claim  it,  and  the  affidavit  of  the  entry- 
man  filed  with  the  application  for  continu- 
ance does  not  disclose  It  The  contract  set 
forth  In  the  pleadings  and  established  by 
the  evidence  is  that  South  vick,  in  consider- 
ation of  the  sum  of  about  C500,  paid  partly 
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tn  cash,  and  partly  In  IlTe  stock  furnished 
and  board  and  lodging  snpplted,  agreed  to 
-convey  to  the  defendant  the  land  In  contiFo- 
rersy;  that  immedlntely  after  this  agree- 
ment wag  made  Southwlck  left  the  ranch, 
and  that  Stewart  entered  Into  the  sole  pos- 
session thereof,  with  his  family,  and  made 
valuable  and  permanent  improTements  upon 
the  land.  The  testimony  shows  that  the 
plaintiff  and  the  defendant  were  acquainted 
with  each  other,  and  lived  In  the  same  neigh- 
borhood; that  the  defendant  frequently  pass- 
-ed  the  plaintlCTs  place;  and  that  Southwlck 
was  working  on  the  ranch  of  the  plaintiff 
when  the  deed  was  executed.  The  plaintiff, 
-therefore,  knew  at  that  time  that  the  defend- 
ant was  In  the  possession  of  the  land,  that  he 
was  making  improvements  thereon,  and  that 
the  person  from  whom  he  procured  the  deed 
was  not  in  the  possession  of  the  land.  A 
witness  testified  that  Stewart,  having  heard 
rumors  that  Southwlck  intended  to  evade 
his  contract,  sent  word  to  Doll  that  he  would 
kill  him  If  be  purchased  the  land.  Other 
witnesses  testified  that  Southwlck,  when  ap- 
proached upon  the  subject  of  making  a  con- 
veyance of  the  property,  drove  the  witnesses 
away,  using  a  loaded  Winchester  rifie  for 
that  purpose,  and  at  the  same  time  stating 
-that  he  iiad  already  executed  a  deed  to  the 
wife  of  the  defendant.  These  facts,  appear- 
ing upon  the  trial,  we  think  were  sufficient 
-to  warrant  the  court  in  finding  that  the  plain- 
tiff had  knowledge  of  the  claim  of  the  de- 
fendant to  the  property;  and,  as  a  matter  of 
law,  these  facts  were  sufficient  to  place  the 
plaintiff  upon  inquiry. 

We  are  therefore  of  opinion  that  the  Judg- 
ment of  the  district  court  should  be  affirmed. 
And  It  Is  accordingly  done.    Affirmed. 


FISHBR  T.  KANSAS  CITY  HUMBOLDT 

MIN.  CO. 

<8nprcme  Conrt  of  Colorado.     June  30,  1902.> 

APPEAl,-DIVIDED  COURT-AFFIRMANCE. 

1.  Where  one  judge  of  the  supreme  court  is 
.disqualified  in  a  cause,  and  the  other  two  dis- 
iigree,  the  judgment  of  the  trial  court  will  be 
affirmed,  under  Civ.  Code,  §  403,  providing 
for  affirmance  if  the  court  shall  be  equally  di- 
vided. 

Error  to  district  court,  Arapahoe  county. 

Proceedings  between  George  L.  Fisher  and 
ihe  Kansas  City  Humboldt  Mining  Company. 
Judgment  for  the  mining  company,  and  Fish- 
er brings  error.    Affirmed. 

Wolcott,  Valle  &  Waterman  and  Thomas  H. 
Hardcastle,  for  plaintiff  in  error.  S.  D.  Wall- 
ing, for  defendant  in  error. 

PER  CURIAM.  As  Mr.  JusUce  GAB- 
BERT  was  disqualified  to  sit  In  this  cause, 
it  was  heard  by  the  CHIEF  JUSTICE  and 
Mr.  Justice  STEELE.  The  former  thinks 
4be  Judgment  should  be  reversed,  the  latter 
that  it  should  be  affirmed.    Section  408  of 


the  Civil  Code  provides  that  whenever  the 
supreme  court  shall  be  equally  divided  in 
opinion  on  hearing  au  appeal  or  writ  of  er- 
ror, the  Judgment  of  the  court  below  shall 
stand  affirmed.  No  useful  purpose  would  be 
subserved  by  discussing  the  questions  in- 
volved, and  no  opinion  will  be  filed. 
The  Judgment  Is  affirmed.    Affirmed. 

GABBEBT,  J.,  not  sitting. 


BANK   OF   HERINGTON  v.   WANGERIN. 

(Supreme   Court  of   Kansas.     Oct.   11,   1902.) 
ALTERATION  OF  NOTE— LIABILITY  OF  MAKER. 

1.  Where  a  negotiable  instrument  is  deliver- 
ed to  a  pa.vee.  complete  in  all  of  its  parts,  the 
maker  thereof  is  not  liable  thereon,  even  to 
an  innocent  holder,  after  the  same  has  been 
freudulently  altered  so  as  to  express  a  larger 
amount  than  was  written  therein  at  the  time 
of  its  execution. 

2.  Such  maker  is  not  bound  at  his  peril  to 
guard  against  the  commission  of  forgery  by  cue 
into  whose  bands  such  instrument  may  come. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Marion 
county;  O.  L.  Moore,  Judge. 

Action,  by  the  Bank  of  Herington  against 
Carl  Wangerln.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Fred  D.  Carman  and  Thornton  Cooke,  for 
plaintiff  in  error.  N.  F.  Miesse,  for  defendant 
in  error. 

CUNNINGHAM,  J.  The  defendant  to  er- 
ror, Wangerln,  executed  his  note  for  $60  to 
one  McNaspy,  as  payee.  Tha  note  was  writ- 
ten by  the  payee  upon  a  printed  blank,  and 
in  such  a  manner  that,  after  Wangerin  had 
signed,  McNaspy  was  enabled  to  place  in  the 
scroll  prepared  for  the  figures  representing  the 
numl)er  of  dollars  the  figure  "1"  before  the 
figures  "60,"  and  to  write  In  the  line  prepared 
for  the  written  amount,  and  before  the  word 
"sixty,"  the  words  "one  hundred  and."  This 
was  all  done  in  such  a  manner  that  no  om- 
would  be  able  to  discover  the  change  or  al- 
teration by  the  closest  scrutiny,  and  thereby 
the  note  appeared  to  be  one  executed  by  Wan- 
gerin for  the  sum  of  $160.  This  note  was 
sold  for  its  full  value  to  the  plaintiff  In  er- 
ror, in  the  regular  course  of  business,  before 
maturity,  and  without  notice  of  any  Chang?. 
The  question  is,  whether  the  bank  can  re- 
cover either  the  face  of  the  note  or  the  orig- 
inal consideration  of  $C0  from  Wangerin.  The 
district  court  held  that  It  could  not.  The 
authorities  are  at  variance  upon  this  proposi- 
tion; the  greater  weight,  and,  as  we  think, 
the  better  reasoned,  being  that  no  recovery 
can  be  had  uiwn  the  note.  The  cases  holding 
the  contrary  rule  do  not  agree  upon  the  rea- 
sons therefor.  Some  place  it  upon  the  ground 
of  negligence  on  the  part  of  the  maker,  in 

f  1.  See  BiUa  and  Notes,  vol.  T,  Cent.  Dlf.  U  M5. 
987,988.991.  "  A^OOQlC 
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this:  tbat  In  ttie  drawing  of  a  negotiable 
promissory  note,  which  might  or  probably  will 
be  sold  to  an  Innocent  holder,  he  is  bound,  at 
hte  perU,  to  see  that  the  instrument  was  eie- 
cnted  in  sncb  a  manner  that  an  alteration 
therein  could  not  t>e  made  so  as  to  deceive 
and  mislead  an  innocent  holder  thereof;  that 
it  was  the  duty  of  the  maker  to  use  all  such 
reasonable  means  as  were  necessary  to  guard 
against  the  alteration  of  the  note  so  as  to 
defraud  such  indorsee.  Others  hold  that  tbe 
maker  is  estopped  from  denying  the  execu- 
tion of  the  note  by  the  equitable  doctrine  that, 
where  one  of  two  innocent  parties  must  sutler 
from  the  wrongdoing  of  a  third,  he  must  suffer 
who  has  made  it  possible  for  such  third  party 
to  commit  the  injury.  It  does  not  very  clear- 
ly appear  from  tbe  argument  of  the  plaintiff 
in  error  which  one  of  these  principles  it  in- 
vokes, though  it  undoubtedly  is  willing  to 
avail  Itself  of  either.  We  think  the  former 
groimd  Is  not  available,  because  the  proximate 
cause  of  tbe  injury  to  the  indorsee  was  the 
fraudulent  and  criminal  act  of  McNaspy  in 
raising  tbe  amount  of  the  note,  and  not  the 
negligence  of  Wangerin  In  its  execution. 
Wangerin  cannot  be  held  to  be  negligent  for 
not  anticipating  that  McNaspy  would  or  might 
commit  this  act  of  forgery,  such  acts  being 
unusual  and  not  to  be  antldpntpd.  Indeed, 
we  think  It  may  be  safely  held  tliat  no  one 
can  ever  be  charged  with  negligence  for  bis 
failure  to  make  It  Impossible  for  another  to 
commit  a  crime.  Tbe  equitable  principle  is 
not  fairly  stated  by  the  quotation  from  plain- 
tiff la  errof s  brief:  "Where  one  of  two  in- 
nocent parties  must  suffer  loss  by  the  fraud 
of  a  third,  he  who  has  made  the  loss  possible 
by  his  negligence  must  bear  the  burden  of 
loaa."  It  Is  better  stated:  "Where  somebody 
must  be  the  loser  by  reason  of  a  deceit  prac- 
ticed, he  who  employs  and  puts  trust  and 
confidence  In  the  deceiver  should  be  the  loser, 
rather  than  the  stranger."  For,  In  order  to 
estop  one  by  tbe  acts  of  another,  such  other 
must  be  In  some  way  clothed  with  an  agency 
to  act  for  tbe  one  sought  to  be  estopped,  and 
the  maxim  does  not  apply  where  the  party 
who  did  the  injury  did  so  himself  without 
warrant  or  authority,  express  or  implied,  from 
any  one.  In  this  case,  as  McNaspy  can  in  no 
wise  be  said  to  be  tbe  agent  of  Wangerin, 
Wangerin  cannot  be  estopped  by  an  unau- 
thorized, much  leas  by  a  felonious,  act  of  his. 
In  1877  Chief  Justice  Gray,  speaking  for  the 
supreme  court  of  Massachusetts  in  Bank  v. 
StoweU,  123  Mass.  196,  25  Am.  Rep.  67,  after 
a  fun  review  of  all  tbe  cases  on  both  sides 
of  this  question  decided  up  to  that  time,  said: 
"The  alteration  of  a  promissory  note  by  one 
of  the  makers,  by  Increasing  the  amount  for 
which  it  was  made,  by  the  Insertion  of  words 
and  figures  in  blank  spaces  left  in  the  printed 
form  on  which  it  was  written,  avoids  the 
note  as  to  such  makers  as  do  not  consent 
thereto,  even  In  tbe  hands  of  a  bona  fide 
bolder  for  a  valuable  consideration."    Since 


that  time  the  supreme  court  of  Kentucky, 
alone  of  all  the  courts  of  last  resort  In  this 
country.  In  Bank  v.  Halderman,  58  S.  W. 
587,  following  Its  former  decisions,  has  taken 
the  contrary  view.  On  the  other  hand,  the 
view  expressed  In  Bank  v.  StoweU,  supra, 
has  been  sustained  In  the  following  cases: 
Bank  v.  Bums,  129  Mass.  596;  Eixchange 
Nat  Bank  v.  Bank  of  Little  Rock,  7  C.  C.  A. 
Ill,  58  Fed.  140,  22  L.  R.  A.  686;  Bank  v. 
Clark,  51  Iowa,  264,  1  N.  W.  491.  33  Am. 
Rep.  129;  Fordyce  v.  KosmlnskI,  49  Ark. 
40,  3  S.  W.  802,  4  Am.  St.  Rep.  18;  Burrows 
V.  Klunk,  70  Md.  451,  17  Atl.  378,  3  L.  R. 
A.  576,  14  Am.  St.  Rep.  371;  Cronkhlte  v.  Ne- 
beker,  81  Ind.  319,  42  Am.  Rep.  127;  Searles 
T.  Selpp,  6  S.  D.  472,  61  N.  W.  804.  The 
same  principle  is  also  announced  by  the  text- 
writers,  as  follows:  BIgelow,  Bills,  Notes  & 
Chetjues,  216,  221;  2  Pars.  Notes  &  B.  549; 
1  Rand.  Com.  Paper,  §  187.  We  think  the 
same  general  principle  has  been  announced 
by  this  court  in  Horn  v.  Bank,  32  Kan.  518, 
4  Pac.  1022.  Many  cases  can  be  found  sup- 
porting the  rule,  and  probably  the  law  Is, 
that  where  an  Instrument,  as  uttered  by  the 
maker  thereof.  Is  in  an  Incomplete  form,  hav- 
ing blanks  which  palpably  invite  addition  or 
change,  the  maker  will  be  held  to  have  em- 
powered tbe  payee  to  fill  such  blanks  as  his 
agent,  and  when  such  instrument,  so  changed, 
Is  found  In  the  hands  of  an  innocent  holder. 
It  should  be  enforced  against  the  maker;  but 
the  case  at  bar  is  not  of  that  kind.  Here 
the  instrument  was  complete  in  every  respect 
when  delivered  to  the  payee;  and  we  must 
bold,  following  the  proper  reasoning,  and,  as 
we  think,  the  great  weight  of  authority,  where 
a  negotiable  instrument  Is  delivered  to  a 
payee,  complete  In  all  of  Its  parts,  the  maker 
thereof  is  not  liable  thereon  to  an  Innocent 
bolder  after  tbe  same  shall  have  been  fraudu- 
lently altered  so  as  to  express  a  larger  amount 
then  was  written  therein  at  tbe  time  of  tta 
execution. 

It  is,  however.  Insisted  that  the  plaintiff 
In  error  Is  entitled  to  recover  In  this  action 
the  original  amount  for  which  the  note  was 
given.  The  petition,  besides  setting  out  the 
note  In  Its  altered  form,  discloses  all  of  the 
facts  of  the  transaction.— among  tbem,  that 
the  note  was  given  March  26,  1896.  Action 
was  not  commenced  untu  July  20.  1900.  Ad- 
mitting that  had  actIoi4been  commenced  In 
time,  and  upon  proper  allegations,  a  recovery 
could  have  been  had  as  for  money  had  and 
received,  yet  In  this  case  the  petition,  on  Its 
face,  shows  that  more  than  three  years  have 
elapsed  between  tbe  date  of  tbe  transaction 
and  the  bringing  of  the  action;  hence  recovery 
is  barred  by  the  statute  of  limitations.  It  fol- 
lows that  recovery  cannot  be  had  either  upon 
the  note,  for  tbat  Is  not  the  contract  of  de- 
fendant, or  upon  the  original  transaction,  as 
that  Is  barred  by  the  statute  of  limitations. 

The  Judgment  of  the  district  court  wUl  be 
affirmed.    All  the  justices  concurring. 
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STATE  BANK  OF  STOCKTON  t.  SHOW- 

EBS. 
(Snpreme  Conrt  of  Kansas.     Oct.  11,  1002.) 

PLBADINOS— MOnOK    TO    STRIKE— REFEREB— 

EXCEPTIONS  TO  REPORT— REPLEVIN 

—DAMAGES. 

1.  It  18  not  error  to  refoae  to  strike  the  state- 
ment of  a  legal  conclusion  out  of  a  plead- 
ing, where  the  facts  on  which  such  statement 
rests  are  fully  set  out. 

2.  Exceptions  to  the  report  of  a  referee  ma;, 
by  order  of  court,  be  referred  back  to  the  ref- 
eree, to  be  made  by  the  party  making  them 
more  clear  and  intelligible  as  to  the  ground  of 
'exception  already  contained  therein. 

3.  A  referee  is  an  officer  of  the  court,  and  as 
such  is  under  the  lawful  supervision  of  the 
court  for  the  purpose  of  the  accomplishment  of 
justice  in  the  matter  which  has  been  referred 
to  him. 

4.  The  rule  for  the  ascertainment  of  dam- 
ages in  replevin  actions  laid  down  in  Yandle 
V.  Kingsbury,  IT  Kan.  195,  22  Am.  Rep.  282, 
and  Werner  v.  Graley,  38  Pac  482,  54  Kan. 
383,  approved  and  followed. 

(Syllabus  by  the  Court) 

In  bnnc.  Error  from  district  conrt,  Books 
county;  Chas.  W.  Smith,  Judge. 

Action  by  the  State  Bank  of  Stockton 
against  Eliza  3.  Showers.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

5.  N.  Hawkes,  for  plaintiff  in  error.  W.  H. 
Pratt,  W.  N.  Moore,  and  F.  W.  Burlin.  for  de- 
fendant in  error. 

CUNNINGHAM,  J.  Plaintiff  In  error 
brought  this  action  against  the  defendant  in 
error  upon  a  note  given  by  her,  and  in  replev- 
in for  the  recovery  of  certain  personal  prop- 
erty mortgaged  to  secure  the  same.  The  prop- 
erty was  delivered  to  the  plaintiff.  No  rede- 
livery bond  was  given.  It  was  sold  after  dne 
advertisement.  Defendant  answered  with  a 
general  denial,  and  further  specifically  alleg- 
ed that  the  note  sued  upon  was  the  last  of  a 
series  of  transactions  running  through  sever- 
al years,  in  which  transactions  sufficient  of 
nsurions  interest  had  been  paid  to  fully  dis- 
cbarge the  note  sued  npon,  and  contained  the 
further  allegation  "that  of  the  consideration 
expressed  in  said  note  of  $199.23  executed 
October  SO,  1808,  and  to  secure  which  the 
mortgage  in  this  action  was  given,  $195.44 
was  for  excessive  and  usurious  Interest  there- 
tofore charged  to  and  exacted  from  the  de- 
fendant by  said  plaintiff."  A  motion  was 
made  by  the  plaintiff  to  strike  out  this  alle- 
gation because  it  was  a  conclusion  of  law 
and  not  a  statement  of  fact  This  motion 
was  overruled,  but  at  the  same  time  the  conrt 
required  the  defendant  to  set  out  copies  of 
the  several  notes  evidencing  the  prior  trans- 
actions, which  was  done.  The  refusal  to 
strike  out  this  allegation  constitutes  the  first 
ground  of  error.  Technically,  perhaps,  this 
should  have  been  stricken  from  the  petition, 
but  no  reversible  error  arises  from  the  court's 
refusal  to  do  so.  The  facts  were  finally  all 
presented  upon  which  this  legal  conclusion 
was  based.    Besides,  this  being  an  action  in 


replevin,  probably  nothing  more  than  a  gen- 
eral denial  was  necessary. 

The  Issues  having  been  Joined,  a  jury  trial 
was  waived  by  both  parties,  and  the  case  re- 
ferred to  a  referee,  who,  having  qualified, 
proceeded,  in  accordance  with  the  order  of  the 
conrt,  to  hear  and  determine  the  facts.  The 
conclusions  of  the  referee  were  against  the 
defendant,  whereupon  she  ffied  her  motion 
for  a  new  trial  before  the  referee,  and  also 
her  exceptions  to  the  report  based  upon  va- 
rious claims  of  erroneous  construction  of  the 
evidence  introduced  before  him,  and  of  et- 
roneous  deductions  from  this  evidence.  The 
referee  having  reported  all  of  the  proceedings 
before  him  to  the  district  court  in  due  time, 
the  plaintiff  filed  its  motion  for  Judgment  up- 
on the  report,  and  the  defendant  asked  that 
the  report  be  set  aside.  These  motions  were 
continued  by  the  court  and  leave  given  to 
the  defendant  to  withdraw  her  bill  of  excep- 
tions for  the  purpose  of  amendment  and  cer- 
tification. Subsequently  the  case  was  re-re- 
ferred to  the  referee  to  make  additional  find- 
ings. This  was  done,  and  at  the  same  time 
an  amendment  to  the  exceptions  theretofore 
filed  was  made  and  filed;  such  amendment 
consisting  of  the  evidence  heard  by  the  ref- 
eree. The  two  motions  on  behalf  of  the  re- 
spective parties  were  again  presented  to  the 
court,  whereupon  a  motion  of  the  defoidant 
to  set  aside  all  of  the  findings  of  the  referee 
was  sustained,  and  the  case  subsequently  tak- 
en up  and  tried  to  the  court  without  the  in- 
tervention of  a  jury,  without  objection  on 
the  part  of  either  party.  The  evidence  intro- 
duced in  this  trial  is  not  preserved  in  the  rec- 
ord. A  meager  and  brief  abstract  of  portions 
of  it  appears,  but  very  material  and  controlling 
evidence  does  not  appear.  The  court  made 
very  exhaustive  and  full  findings  of  fact  the 
record  showing  that  each  and  all  of  these 
findings  of  fact  were  supported  by  abundant 
evidence. 

It  is  urged  that  the  court  erred  in  refusing 
to  render  Judgment  for  plaintiff  upon  tbe  orig- 
inal report  of  the  referee,  and  in  re-referring 
the  case  for  the  purpose  of  additional  find- 
ings, and  this  because  no  sufficient  bill  of  ex- 
ceptions was  filed.  A  bill  of  exceptions, 
however,  was  filed.  It  seems  to  have  been 
incomplete  in  some  more  or  less  material 
matters,  and  lacked  the  certification  of  the 
referee.  The  amendment  which  was  made  in 
no  way  enlarged  the  scope  of  the  original  bill 
of  exceptions.  It  simply  made  clear  and  In- 
telligible the  grounds  already  set  forth.  The 
office  of  the  bill  of  exceptions  is  to  express  the 
dissatisfaction  of  the  excepting  party  to  tbe 
report  of  the  referee,  and  the  reasons  for  such 
dissatisfaction.  We  tbtnk  this  was  fairly  ac- 
complished by  the  bill  of  exceptions  as  orig- 
inally filed.  It  gave  the  court  jurisdiction  to 
investigate  these  objections,  and  to  require 
the  referee  to  make  it  more  clearly  sx)eak  con- 
cerning the  things  already  found  therein.  The 
referee  Is  an  officer  of  the  court  and  as  sucb 
is  under  tbe  lawful  supervision  of  the  court 
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(or  the  porpose  of  promoting  the  accomplish- 
ment of  Justice  in  the  matter  which  has  been 
referred  to  bis  consideration.  And  If,  upon 
proper  exceptions,  it  reasonably  appears  that 
bis  report  is  not  sustained  by  sufficient  evi- 
dence or  is  against  the  evidence,  it  becomes 
the  dnty  of  the  court  to  set  aside  such  report 
In  goieral.  the  findings  do  not  become  bind- 
ing nntil  tiiey  Iiave  received  the  approval  of 
the  court  17  Enc  Pi.  &  I%ac.  p.  1054.  Like 
the  granting  of  a  new  trial,  greater  latitude 
must  be  giv«i  and  presumptions  Indulged  in, 
in  support  of  the  action  of  the  court  where 
the  report  has  been  set  aside,  than  where  the 
contrary  action  has  heea  bad.  It  does  not 
appear  from  the  record  upon  what  ground 
the  court  concluded  to  set  aside  the  referee's 
report  We  must  assume  that  it  was  for  good 
and  sufDclent  reasons.  We  find  no  error  in 
this  matter. 

Considerable  space  is  given  in  the  argu- 
ment to  propositions  arising  upon  the  evl- 
doice.  If  for  no  other  reason,  we  cannot  go 
Into  this,  as  the  evidence  is  not  fully  pre- 
cerved. 

It  is  further  urged  that  certain  items  of  evi- 
dence were  introduced  by  the  defendant  over 
the  objections  of  the  plalntlir.  One  of  these 
related  to  the  rate  of  Interest  charged,  oral 
testimony  concerning  which  plaintiff  claims 
was  not  the  best  evidence.  Another  is  as  to 
proof  of  certain  items  which  were  not  plead- 
ed in  the  answer.  Another,  as  to  the  value 
of  the  use  of  the  property  taken  as  an  element 
of  damage,  it  not  being  claimed  In  the.  an- 
swer. It  Is  sufficient  to  say,  as  to  all  these 
claims,  that  no  proper  objection  appears  to 
have  been  made  to  the  introduction  of  such 
evidence. 

The  personal  property  taken  consisted  of 
two  mares,  three  cows,  one  heifer,  and  some 
bogs.  In  estimating  the  damage  to  the  de- 
fendant by  the  wrongful  taking  of  this  prop- 
erty, the  court  added  to  the  value  of  the  use 
of  the  usable  property  Its  usable  value  from 
the  time  of  taking  to  the  date  of  Judgment 
and  to  the  value  of  the  rest  of  the  property 
interest  thereon  for  the  same  time.  It  is 
daimed  that  the  usable  value  should  not  have 
been  Included  In  the  damages,  but  rather,  the 
Interest  upon  the  value  of  all  property  at  the 
time  of  the  taking.  The  court  adopted  the 
proper  rule.  See  section  185,  Ctv.  Code  (sec- 
tion 4619,  Gen.  St  1901);  Yandle  v.  Kings- 
bury, 17  Kan.  195,  22  Am.  Rep.  282;  Werner 
V.  Graley.  54  Kan.  383.  88  Pac.  482. 

The  Judgment  of  the  district  court  will  be 
affirmed.    All  tbe  Justices  concurring. 


HONBT  V.  BOABD  OP  COM'RS  OF  JEW- 
ELL  COUNTY. 
(Snpreme   Court  of   Kansas.     Oct.   11,   1902.) 

COUNTIES  —  ELECTION  BALLOTS  —  LIABILITT 
FOR  PRINTINQ— EXCES8IVB  ALLOW ANCB. 

1.  Under  section   2708,   Gen.   St   1901,   one 
who  furnishes  ballots  to  a  county  for  use  at  a 


general  election  in  an  even-nnmbaed  year  is 
entitled  to  receive  pay  therefor  at  the  rate  of 
$13  per  thousand,  or  fraction  thereof,  when 
there  are  as  many  as  six  tickets  on  the  ballot 
In  tbe  whole  bill  against  the  county  for  ballots 
furnished  there  can  be  included  a  charge  for 
but  one  fractional  part  of  1,000  ballots  sap- 
plied. 

2.  An  excessive  allowance  made  to  a  party 
by  a  l>oard  of  county  commissioners  for  print- 
ing and  supplying  ballots  may  be  recovered 
back  by  tbe  county  in  an  action  in  the  name 
of  the  commissioners.  The  payment  of  an 
Illegal  claim  Is  not  binding  on  the  county. 

(Syllabus  by  the  Court.) 

In  banc.  ESrror  from  district  conrt,  Jewell 
county;  R.  M.  Plckler,  Judge. 

Action  by  the  board  of  county  commission- 
ers of  Jewell  county  against  H.  B.  Honey. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

T.  S.  Kirkpatrlck  and  O.  H.  Bailey,  for 
plaintiff  in  error.  B.  M.  McBride,  for  defend- 
ant in  error. 


SMITH,  J.  Plaintiff  in  error  entered  Into 
a  contract  with  the  commissioners  of  Jewell 
county  for  the  printing  of  tbe  ballots  to  be 
nsed  at  the  general  election  of  1898,  and  did 
print  17,200  thereof.  There  were  six  tick- 
ets printed  on  each  official  ballot  for  use  in 
25  townships.  He  was  entitled  to  charge 
$13  per  thousand,  or  fraction  thereof.  Gen. 
St  1901,  i  2708.  He  printed  less  than  a 
thousand  for  use  in  each  of  the  townships, 
except  three.  For  these  three  he  printed  and 
fnmlBhed  1,150  each.  In  presenting  bis  bill 
to  the  county  for  the  work  and  material,  he . 
did  not  charge  in  gross  for  the  work  (that  is, 
so  much  for  so  many  thousand  ballots,  or 
fraction  of  a  thousand),  but  divided  the  bal- 
lots up  between  the  25  different  townships, 
and  doubled  his  claim  by  charging  for  a  frac- 
tion of  1,000  for  each  separate  township. 
Thus,  be  charged  $13  for  700  ballots  for 
Jackson  township,  the  same  amount  for  560 
for  Sinclair  township,  $28  for  1,150  ballots 
for  Buffalo  township,  and  the  same  amount 
for  Center  and  Bnrr  Oak  townships.  He 
was  allowed  by  the  board  $364.  A  warrant 
was  drawn  therefor,  and  paid  by  the  county 
treasurer.  This  action  was  brought  under 
Gen.  St  1901,  S  1640,  to  recover  back  the 
amount  of  the  Illegal  allowance.  It  is  claim- 
ed by  the  county  that  the  defendant  below 
was  entitled  to  be  paid  the  sum  of  $13  per 
thousand  for  17,000  tickets,  and  $13  more 
for  200  additional,  or  a  total  amount  of  $234 
only.  Judgment  was  entered  against  the  de- 
fendant below  (plaintiff  in  error  here)  for 
$130,  together  with  $180  penalty  and  $26 
attorney's  fees,  under  section  1649  of  the 
statute  supra. 

It  Is  contended  that  the  .county  could  not 
maintain  the  action,  for  the  reason  that  the 
tickets  were  printed  for  tbe  townships,  and 
that  they  alone  were  interested.  This  posi- 
tion is  untenable.    Gen.  St  1901,  t  2708,  pro- 
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vides  that  "the  conoty  clerks  In  their  re- 
spectlTe  conntleg  shall  have  charge  of  the 
printing  of  the  ballots,  and  the  county  com- 
missioners shall  have  the  letting  of  the  con- 
tracts therefor."  While  the  expense  Is  to 
be  apportioned  to  the  townships,  and  char- 
ged to  their  general  funds,  under  Id.  g  2694, 
yet  the  county  Is  primarily  liable  to  the  per^ 
son  furnishing  the  ballots,  and  his  right  of 
action  against  the  county  to  recover  any 
amount  due  him  therefor  would  not  be  af- 
fected by  the  fact  that  the  townships  were 
the  beneficiaries  of  his  labor.  In  Commis- 
sioners V.  Craft,  6  Kan.  145,  It  was  held  that 
the  cotmty  might  maintain  an  action  against 
its  treasurer  for  a  misappropriation  of  the 
funds  of  a  township  or  school  district  See, 
also,  Myers  v.  Kiowa  Co.,  60  Kan.  189,  66 
Pac.  11.  We  are  dear  that  the  defendant 
In  error,  in  making  his  claim  against  the 
county,  could  not  separate  the  Items  of  his 
bill  by  charging  to  each  township  a  fraction 
of  a  thousand  ballots,  and  receive  $13  pay 
for  each  of  such  fractions.  The  statute 
means  that  If,  In  the  whole  number  of  bal- 
lots furnished  to  the  county  clerk  for  use 
at  the  election  there  shall  be  a  fraction  of 
a  thousand  over  the  total  number  of  thou- 
sands supplied,  then  the  printer  shall  re- 
ceive $13  for  that  fraction,  when  there  are  as 
many  as  six  tickets  printed  on  the  ballot. 

Counsel  for  plaintiff  In  error  contend  that 
the  allowance  of  the  claim  was  a  Judicial  act 
by  the  board  of  county  commissioners,  and 
that  the  matter  is  now  res  adjudlcata.  In 
.  the  case  of  Commissioners  v.  Keller,  6  Kan. 
610,  the  law  Is  held  to  be  otherwise.  It  was 
the  duty  of  the  coanty  commissioners  to  al- 
low to  the  plaintiff  in  error  legal  fees  only, 
and,  if  he  received  more  than  was  allowed 
to  he  charged  by  statute,  he  Is  liable  therefor 
to  the  county. 

We  see  no  error  in  the  Judgment  and  It  Is 
affirmed.    All  the  Justices  concurring. 


THISLBB  et  al.  v.  MACKEY  et  aL* 

(Supreme  Court  of  Kansas.     Oct.   11,  1902.) 

ACTION  ON  NOTB— PAROL  BTIDBNCB. 

1.  The  express  engagement  to  pay  contained 
in  a  promissory  note  of  the  nsoal  form  consti- 
tates  such  instrument  a  complete  contract  im- 
porting on  its  face  an  absolute  obligation,  as 
to  which  a  reservation  of  right  not  to  pay  Is 
contradictory.  Therefore  oral  evidence  of  a 
contemporaneous  agreement  to  surrender  the 
note  without  payment,  in  rescission  of  the 
contract  pursuant  to  which  it  was  given,  is 
inadmissible. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Geary 
county;   O.  I*  Moore,  Judge. 

Action  by  O.  L.  Thisler  and  others  against 
W.  H.  Mackey,  Jr.,  and  others.    Judgment 
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for  defendants,  and  plaintiffs  bring   error. 
Reversed. 

Hurd  &  Hurd  and  Edward  a  Uttle,  for 
plaintiffs  In  error.  J.  R.  McCHure,  Roark  it 
Roark,  and  Humphrey  A,  Humphrey,  for  de- 
fendants in  error. 

DOSTER,  C.  J.  This  was  an  action  on  a 
promissory  note.  The  answer  of  the  defrad- 
ants  admitted  the  execution  of  the  note,  bnt 
averred  that  it  was  given  to  evidence  and 
secure  part  of  the  purchase  price  of  a  horse 
sold  by  plaintiffs  to  defendants;  that  con- 
temporaneously with  the  agreement  to  pur- 
chase, and  the  execution  of  the  note,  and  as 
part  of  the  consideration  for  the  transaction, 
the  plaintiffs  ag;reed  that  when  the  horse  be- 
came four  years  old  they  would  rescind  the 
contract  tf  defendants  so  desired,  and  would 
accept  a  return  of  the  animal,  and  would 
cancel  and  surrender  the  note.  The  Jury 
found  a  verdict  for  the  defendants,  and  in 
addition  thereto  made  answers  to  special 
questions  as  follows:  "(1)  Question.  At  the 
time  of  the  delivery  of  the  stallion.  Kepi,  to 
the  defendants  by  the  plaintiffs,  did  the 
plaintiffs  also  deliver  to  the  defendants  a 
writing  warranting  the  horse  to  be  a  rea- 
sonably sure  breeder?  Answer.  Plaintiff  did 
give  a  written  {guaranty  to  defendant  war^ 
ranting  from  62  to  57  per  centum  of  breed- 
ing qualities.  (2)  Question.  Was  there  any 
written  contract  In  connection  with  the  sale 
and  purchase  of  said  stallion,  Kepi,  other 
than  the  three  promissory  notes,  of  $400 
each,  and  the  paper  relating  to  the  breeding 
qualities  of  the  horse?  Answer.  No.  (3) 
Question.  Did  the  plaintiffs  at  any  time 
agree  In  writing  that  they  would  take  back 
the  horse.  Kepi,  when  he  should  become 
four  years  old?  Answer.  No.  (4)  Question. 
How  long  after  the  defendants  purchased 
the  horse.  Kepi,  before  he  became  four  years 
old?  Answer.  Bettveen  thirteen  and  four- 
teen months  after.  (5)  Question.  Did  the  de- 
fendants decline  to  take  the  responsibility  of 
returning  the  horse.  Kepi,  to  the  plaintiffs' 
stock  ranch,  near  Chapman,  on  account  of 
warm  weather?  Answer.  We  find  the  de- 
fendant did  not  decline  to,  but  wonld  rather 
not  take  the  horse,  Kepi,  to  the  plaintiffs' 
ranch  In  the  warm  weather.  (6)  QnestlcMi. 
Did  the  defendants  ever  return  the  horse. 
Kepi,  to  plaintiffs?  Answer.  No.  (7)  Ques- 
tion. Did  the  paper  delivered  to  the  defend- 
ants with  the  stallion.  Kepi,  contain  the  fol- 
lowing provlslMi:  'We  hereby  guaranty 
that  with  proper  treatment  and  handling, 
the  said  stallion  will  prove  a  reasonably  sure 
breeder;  and.  In  case  he  should  prove  un- 
satisfactory upon  fair  trial,  we  agree  that 
he  may  be  returned  to  our  stables,  and,  if  aa 
sound  and  In  as  good  condition  as  when  he 
leaves  here,  exchanged  for  another  horse  at 
fair  cash  value.  The  above  and  foregoing 
agreement  shall  be  construed  as  a  special 
warranty,  and  as  embracing  In  Its  terms  the 
full  extent  of  our  liability  in  case  of  a  breach 
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thereof.*  Answer.  No."  The  plalntltts  moy- 
ed  for  Jndgmeiit  on  tbe  foregoing  findings 
notwithstanding  the  verdict.  This  motion 
was  denied,  and  judgment  rendered  for  the 
defendants,  to  reverse  which  error  has  been 
prosecuted  to  this  court 

It  will  be  observed  by  the  findings  above 
quoted  that  the  only  writings  executed  by 
the  parties  were  the  notes  of  the  defendants, 
and  the  plaintiffs'  guaranty  of  the  breeding 
capacity    of   the   horse.    The    agreement   of 
rescission,  if  made,  was  not  in  writing.    The 
defendants  on  tbe  trial  did  not  claim  that  It 
was  In   writing,  but  admitted  that  it  was 
oral.     Snch  being  the  case,  the  defense  was 
not  maintainable.    An  unbroken  line  of  de- 
cisions by  this  court  sustains  the  proposition 
that  oral  evidence  of  agreements  made  con- 
temporaneously with  the  execution  of  prom- 
issory notes  or  other  written  obligations  Is 
inadmissible  to  contradict,  vary,  or  add  to 
the   terms   of   the    engagement.    Drake   v, 
Dodsworth,  4  Kan.  160;  Barnett  v.  WUllams, 
7  Kan.  341;   Cornell  v.  Railway  Co.,  25  Kan. 
C13;    Hopkins  v.  Railway  Co.,  29  Kan.  544; 
Rogers  v.  Perrault,  41  Kan.  385.  21  Pac.  287; 
Willard  V.  Ostrander.  46  Kan.  591,  26  Pac. 
1017;    McMullen  v.  Carson,  48  Kan.  263,  29 
Pac.  317;   Lock  Co.  v.  Huston,  55  Kan.  104, 
39  Pac.  1035,  28  L.  R.  A.  53;    Bank  v.  Man- 
ning,  60   Kan.   729,   57  Pac.  919;    Trice  T. 
Toeman,  60  Kan.  742,  57  Pac.  955;    Walker 
V.  Price.  62  Kan.  327,  62  Pac.  1001,  84  Am. 
St  Rep.  392;  Ebrsam  v.  Brown,  &i  Kan.  — , 
07  Pac.  867.    The  above  cited  decisions  are 
only  in  afilrmation  of  the  fundamental  rule 
with  which  all  are  familiar,  and  with  appli- 
cation to  the  special  facts  of  each  particular 
case.    The  counsel  for  defendants  in  error 
do  not  of  course,  dispute  the  existence  of  the 
rule  stated.    Their   claim   is  that  the  oral 
agreement  to  which  their  clients  testified,  on 
the  strength  of  which,  evidently,   the  Jury 
found  In  their  favor,  was  independent  of  and 
collateral    to    the    main    engagement    and 
therefore  not  In  contradiction  of  it  or,  as 
stated  by  them  tn  another  form,  that  the 
complete  transaction  consisted  of  reciprocal 
promises,  a  part  only  of  which  the  parties 
saw  fit  to  reduce  to  writing,  and  that  the 
omitted  part  might  properly  exist  in  parol 
without  Infringing  on  the  rule  in  question. 
It  Is  hence  argued,  on  the  strength  of  re- 
marks made  in  Trice  v.  Toeman,  supra,  that 
"parol  evidence  Is  admissible  to  complete  the 
proof  of  any  kind  of  agreement  which  has 
been  only  partially  reduced  to  writing,  the 
added  portion  being  In  completion,  and  not 
in  contradiction,  of  the  writing";    and  as  a 
claimtHl   instance  of  the  character  of  case 
falling  within  such  rule,  and  parallel  to  the 
one  at  bar,  Babcock  v.  Deford,  14  Kan.  408, 
is  cited.    That  case  is  not  similar  in  iraint 
of  fact  to  this  one.    In  that  case  it  appeared 
that  the  following  written  order  for  mer- 
chandise bad  been  made:    "Leland  A.  Bab- 
cock, M.  D..  Freeport,  111.— Dear  Sir:    Please 
send  us  six  of  your  piu-e  solid  silver  uterine 


supporters,  as  foUowa,  to  wit,  •  •  •  at 
t«i  dollars  each,  on  six  months'  time,  with 
printed  matter.  Very  truly  yours.  Deford  & 
Co."  Suit  was  brought  on  the  above  order, 
alleging  It  to  be  a  contract  of  purchase,  and 
that  the  purchase  price  of  the  goods  had  not 
been  paid.  It  was  held  that  oral  evidence 
of  a  contemporaneous  agreement  to  take  the 
goods  back  was  admissible  In  defense,  for 
tbe  reason  that  "the  writing  does  not,  in 
terms,  assert  an  absolute  purchase,  or  con- 
tain an  express  promise  to  pay."  As  stated 
by  the  court  in  that  case,- a  i^omlse  to  pay 
was  implied  from  the  receipt  and  retention 
of  the  goods,  but  it  was  an  Implication  ex- 
isting In  parol,  and  therefore  might  be  re- 
butted by  parol.  Sucn  a  writing  as  the  one 
above  quoted,  containing  no  express  agree- 
ment of  purchase,  nor  obligation  of  payment, 
but  leaving  both  these  elements  of  the  con- 
tract to  inferences  derivable  in  part  from  its 
terms,  and  in  part  from  subsequently  oc- 
curring cfarcumstances,  is  entirely  different 
from  the  absolute  and  irrebuttable  engage- 
ment to  pay  contained  In  a  promissory  note. 
The  writer  of  the  opinion  in  Babcock  v.  De- 
ford, supra,  unfortunately  allowed  himself  to 
indulge  In  the  expression  of  an  opinion  be- 
yond any  necessary  statement  of  the  law  of 
the  case  before  him,  which  has  perliaps  mis- 
led the  counsel  for  defendants  in  error.  Said 
he:  "Though  the  writing,  in  terms,  asserted 
an  absolute  purchase,  and  contained  an  ex- 
press promise  to  pay,  it  would  still  be  con- 
sistent with  an  agreement  to  repurchase. 
Both  might  have  been  made  at  the  same 
time,  and  both  expressed  in  writing,  or  one 
in  writing  and  the  other  In  parol."  The 
writer  of  the  present  opinion  takes  occasion, 
for  himself,  to  repudiate  the  alK>ve  expres- 
sion of  view  as  being  not  only  dictum  of  tbe 
baldest  kind,  but  bad  dictum  at  that.  It  to 
not  even  the  law  of  the  supposititious  state  of 
facts  In  respect  of  which  It  was  written. 
The  general  subject  of  oral  evidence  to  at- 
tach conditions  to  the  terms  of  written  con- 
tracts was  recently  exhaustively  considered 
by  Mr.  Justice  Pollock  In  an  opinion  In  which 
we  all  fully  concurred,  and  the  law  stated  as 
follows:  "Whether  parties  have  committed 
their  entire  contract  to  writing  is  a  question 
for  the  determination  of  the  court.  In  this 
determination  the  writing  itself  is  the  guide 
If  on  Its  face  It  imports  to  be  complete  (that 
Is,  if  it  contains  such  language  as  Imports  a 
complete  legal  obligation  between  the  par- 
tics),  it  Is  complete,  and  parol  evidence  will 
not  be  admitted  to  extend  its  obligations  to 
cover  matto's  on  which  the  writing  is  silent" 
Ehrsam  v.  Brown,  supra.  Now,  the  express 
agreement  to  pay  contained  in  a  promissory 
note  of  the  usual  form,  such  as  the  one  In 
question  in  this  case,  constitutes  such  writing 
a  complete  contract,  importing  on  its  face  an 
absolute  obligation,  as  to  which  a  reserva- 
tion of  right  not  to  pay  is  entirely  contra- 
dictory. Therefore  oral  evidence  of  a  con- 
temporaneous  agreement  to   snrrender  tbe 
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note  without  payment.  In  resclBslon  of  the 
c-ontract  pursuant  to  wblcb  it  was  given,  is 
not  admissible. 

The  Indgment  of  tbe  comt  below  Is  re- 
veraed,  witli  directions  to  enter  It  for  the 
plaintiffs  on  tbe  findings  of  tbe  Jnry.  All 
the  justices  concurring. 


BASSETT  y.  GLASa 

(Supreme   Court  of   Kansas.     Oct.  11,  1002.) 

WITNBSS— CROSS-SXAMINATION— DISCRB* 
TION  OF  COURT— RBVIBW. 

1.  The  latitude  permissible  in  tbe  cross-ex- 
amination of  a  part.vas  a  witness  in  his  own  be- 
half upon  collateral  matters  tendlngr  to  test 
bis  veracity  or  to  affect  bis  credibility  as  a 
witness,  and  tbe  like,  or  upon  matters  directly 
connected  with  the  subject  of  bis  examination 
in  chief,  which  tends  to  destroy  or  modify  tbe 
inference  which  tbe  jury  would  necessarily 
draw  from  such  direct  testimony  standing  alone 
unqualified  and  unexplained,  rests  in  tbe  sound 
discretion  of  tbe  trial  court,  and  depends  upon 
tbe  appearance  and  conduct  of  tbe  witness  and 
the  nature  and  circumstances  of  the  case.  The 
exercise  of  this  discretion  will  not  be  controlled 
by  this  court  except  in  case  of  abuse  of  dis- 
cretion working  injury  to  the  party  complain- 
ing. 

(Syllabns  by  the  Court.) ' 

In  banc.  Error  from  district  court,  La- 
bette county;  A.  H.  Skldmore,  Judge. 

Action  b.T  Henry  Bassett  against  T.  H. 
Olass.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AiBrmed. 

Burton  &  Clark  and  A.  D.  Neale,  for  plain- 
tiff in  error.  Francis  M.  Brady,  for  defend- 
ant In  error. 

POLLOCK,  J.  Action  by  Bassett  against 
Glass  to  recover  a  reward  of  $500,  alleged  to 
have  been  offered  for  the  arrest  and  convic- 
tion of  tbe  person  or  persona  guilty  of  tbe 
murder  of  tbe  son  of  defendant  at  the  town 
of  Welch,  In  the  Indian  Territory.  It  ap- 
pears from  the  record  that  one  Melvin  Love- 
lace attempted  to  rob  young  Glass.  Glass  re- 
sisted, and  Lovelace  murdered  him.  Prior  to 
the  murder  plaintiff  had  formed  the  ac- 
quaintance and  WHS  Intimate  In  bis  relations 
with  Lovelace  at  Chetopa.  Lovelace  inform- 
ed plaintiff  he  was  going  to  Welch  to  com- 
mit tbe  crime  of  robbery,  and  solicited  plain- 
tiff to  go  with  him  and  participate  In  the 
commission  of  the  crime.  After  tbe  murder 
plaintiff  imparted  this  and  other  Informa- 
tion to  the  officers,  subscribed  and  swore  to 
a  complaint  against  Lovelace,  and  appeared 
and  testlfled  at  the  trial  at  which  Lovelace 
was  convicted  of  tbe  murder.  The  record 
further  shows  that  prior  to  tbe  bringing  of 
this  action  plaintiff  had  brought  another  ac- 
tion against  defendant  for  this  reward.  In 
that  action  plaintiff's  counsel  had  filed  a  no- 
tice of  attorneys'  Hen.  Shortly  before  that 
action  was  to  be  tried,  plaintiff  had  received 
from  one  Hazen,  a  son-in-law  of  defendant, 
tbe  sum  of  $12S,  bad  left  the  country,  and 
the  action  was  dismissed.    Thereupon  coun- 


sel for  plaintiff  In  that  action  commenced 
their  action  against  defendant  to  recover  the 
amount    of   tbebr   attorney's   fees.    In    which 
action  plaintiff  gave  his  deposition,  testifying 
be  had  received  the  $12S  from  Hazen  to  leave 
the  country  and  dismiss  the  action.    Tbe  an- 
swer filed  In  this  action  was  a  general  de- 
nial   Upon  the  trial,  counsel  for  defendant 
were    permitted,    In    cross-examination    of 
plaintiff  as  a  witness  in  bis  own  behalf,  to 
interrogate  him  upon  his  former  testimony 
that  he  bad  received  $125  from  Bazeo  for 
the  purpose  of  leaving  the  country  and  dis- 
missing tbe  prior  action;   and  also  to  show 
his   acquaintance  and   relation   with   Love- 
lace prior  to  the  murder,  for  the  purpose  of 
affecting  his  credibility  as  a  witness,  and  as 
tending  to  show  bis  knowledge  of  and  par- 
ticipation In   tbe   crime  out  of   which   the 
claimed   reward  arose.     Verdict  and  Judg- 
ment for  defendant.     Plaintiff  brings  error. 
Tbe  principal  proposition  relied  upon  by 
counsel  for  plaintiff  In  error  to  work  a  re- 
versal of  this  judgment  is  that  defendant 
was  permitted,  by  way  of  cross-examination 
of  plaintiff,  under  a  general  denial,  to  show 
payment  of  tbe  reward  offered;    that  pay- 
ment is  an  affirmative  defense,  which  must 
be  pleaded;   hence  tbe  cross-examination  was 
error.    Was  such  cross-examination  extend- 
ed to  limits  so  improper  as  to  be  erroneous, 
and  compel  a  reversal  of  tbe  Judgment?    We 
think  not    Conceding  payment  to  be  an  af- 
firmative defense,  which  must  be  specially 
pleaded,  we  do  not  think  tbe  cross-examina- 
tion of  which  complaint  Is  made  was  for  the 
purpose  of  showing  payment.    The  real  ques- 
tion Is,  was  the  cross-examination  so  highly 
Improper  and  prejudicial  as  to  work  reversi- 
ble error?    Tbe  form  of  the  pleadings  does 
not  affect  this  question.    It  must  be  remem- 
bered the  witness  under  cross-examination 
was  the  plaintiff,  testifying  In  his  own  be- 
half In  an  action  for  a  reward.    In  his  direct 
examination  plaintiff  gave  testimony  tending 
to  show  the  offer  of  reward,  his  acquaint- 
ance and  relations  with  Lovelace  prior  to  and 
after  the  homicide,  and  the  part  be  bad  taken 
in  giving  information  to  tbe  officers  and  se- 
curing tbe  conviction  of  Lovelace;    tbe  nat- 
ural Inference  to  be  drawn  from  this  testi- 
mony being  that  plaintiff  in  good  faith  was 
seeking  the  recovery  of  a  reward  Justly  due 
him  in  bringing  the  murderer  to  Justice.    The 
testimony  elicited  from  the  plaintiff   upon 
cross-examination  tended  to  show  bis  inti- 
mate acquaintance  and  relations  with  Love- 
lace prior  to  the  commission  of  the  crime; 
that  he  had  kept  secret  the  proposed  robbery 
of  Lovelace  at  Welch  until  after  tbe  murder, 
and  an  attempt  to  show  that  he  had  brought 
a  prior  action  for  the  reward,  the  dismissal 
of  such  action,  his  acceptance  of  tbe  sum 
of  $125  for  tbe  purpose  of  dismissal,   and 
his  leaving  the  country,  and  the  giving  of 
his  deposition  in  a  prior  case.  In  which  be 
bad  testlfled  to  such  facts.    The  extent  to 
which  a  witness  may  be  cross-examined  op- 
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on  matters  collateral  to  the  main  Issue  to 
elicit  Information  tending  to  show  the  hostili- 
ty of  the  witness,  his  interest  In  the  result 
of  the  litigation,  or  which  tends  to  test  bis 
veracity  or  accuracy,  or  which  has  a  tenden- 
cy to  affect  his  credibility  as  a  witness,  and 
the  like,  or  upon  matters  directly  connected 
with  hla  examination  In  chief,  which  tend 
to  destroy  or  modify  the  inference  naturally 
to  be  drawn  from  his  direct  testimony,  rests 
largely  in  the  discretion  of  the  trial  court, 
and  depends  npon  the  appearance  and  con- 
duct of  the  witness,  the  nature  of  the  case 
under  Investigation,  and  all  the  facts  and  cir- 
cumstances In  relation  thereto;   and  the  ex- 
ercise of  this  discretion  by  a  trial  court  will 
not  be  controlled  here  except  for  abuse  which 
has  worked  error  to  the  party  complaining. 
In  the  case  of  State  v.  Pfefferle,  36  Kan. 
90,  12  Pac.  406,  this  court  held:    "The  ex- 
tent to  which  a  witness  may  be  cross-exam- 
ined on  matters  Irrelevant  and  collateral  to 
the  main  Issue,  with  a  view  of  impairing 
his  credibility,  depends  npon  the  appearance 
and  conduct  of  the  witness,  and  all  the  cir- 
cumstances of  the  case,  and  necessarily  rests 
In  the  sound  discretion  of  the  trial- court; 
and  only  where  there  has  been  a  clear  abuse 
of   that  discretion   will  error  He."    In  the 
opinion  in  Blake  v.  Powell,  26  Kan.  320,  Mr. 
Justice  Brewer  says:    "A  cross-examination 
Is  not  limited  to  the  very  day  and  exact  fact 
named  in  the  direct  examination.    It  may  be 
extended  to  other  matters  which  limit  quali- 
fy, or  explain  the  facts  stated  on  the  direct 
examination,  or  modify  the  Inferences  de- 
dudble  therefrom,  providing  only  that  such 
matters  are  directly  connected  with  the  facts 
testified  to  in  chief."    In  3  Rice,  Ev.  $  232, 
it  Is  said:    "When  a  witness  gives  material 
evidence.  It  Is  always  important  to  ascertain 
and  discover  bow  much  weight  or  reliance 
can  be  placed  npon  his  testimony.    What- 
ever may  weaken  or  tend  to  discredit  bis 
evidence  Is  Important  and  material,  and  nec- 
essarily affects  the  determination  of  the  is- 
BUfc"    State  V.  Kmm,  32  Kan.  372,  4  Pac. 
621;  State  T.  Collins,  83  Kan.  T7,  Q  Pac.  368; 
8  Enc.  PL  ft  Prac.  100,  and  cases  cited.    The 
relations  and  association  of  plaintiff  with 
Lovelace  prior  and  subsequent  to  the  mur- 
der, his  knowledge  that  Lovelace  proposed 
the  commission  of  the  crime  of  robbery  at 
the  place  where  the  murder  occurred  prior 
to  the  murder,  was  a  proper  subject  of  in- 
vestigation, not  only  for  the  purpose  of  af- 
fecting the  credibility  of  the  witness,   but 
because  of  its  tendency  to  show  the  close 
connection  of  plaintiff  with  the  crime  out  of 
which  the  claimed  reward  arose.    The  testi- 
mony of  plaintiff  taken  In  the  former  case 
as  to  the  bringing  of  the  prior  action  for  the 
reward,  his  receipt  of  a  sum  of  money  upon 
an  agreement  that  he  should  leave  the  coun- 
try and  permit  the  action  to  be  dismissed, 
and  the  dismissal  of  the  action,  was  also 
the  proper  subject  of  cross-examination,  as 
tending  to  affect  the  credibility  of  the  wlt- 
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ness.  and  also,  being  connected  with  the 
subject-matter  of  his  examination  In  chief, 
to  rebut  the  Inference  which  the  Jury  would 
necessarily  draw  from  such  testimony,  stand- 
ing alone,  nnqualifled  and  unexplained  by 
his  former  conduct  in  dealing  with  the  sub- 
ject-matter of  the  case. 

Plaintiff  complains  of  the  refusal  of  the 
court  to  give  certain  special  instructions  re- 
quested, and  of  an  instruction  given  by  the 
court  In  Its  general  charge  to  the  Jury.  The 
charge  of  the  court  embodies  substantially 
the  Instructions  refused.  Wherein  the  charge 
of  the  court  falls  to  state  the  law,  and  In 
what  respect  the  Instructions  given  are  er- 
roneous as  a  matter  of  law.  Is  not  specified. 

It  follows  the  Judgment  must  be  affirmed. 
It  Is  80  ordered.  All  the  Justices  concnr- 
ring. 


BURNHAM  T.  LBWIS. 
(Suprrn-.e   Court  of  Kansas.     Oct.  11,  1902.) 

APPBARANCB-BPPBCT— JURISDICTION. 

1.  An  appearance  in  an  action  by  a  defendant 
for  any  purpose  other  than  to  contest  the  Ju- 
risdiction of  the  court  will  give  the  court  gener- 
al jurisdiction  over  such  person  for  all  pur- 
poses of  the  litigation.  Cohen  v.  Trowbridge, 
6  Kan.  SSH;  Bentz  v.  Enbanks,  4  Pac.  269,  32 
Kan.  321;  Melxell  v.  Kirkpatrick.  29  Kan. 
679;  Oreenwell  v.  Qreenwell,  26  Kan.  630; 
Pierce  v.  Myers,  28  Kan.  364;  Gorbam  v. 
Tanouerry,  48  Pac.  916,  58  Kan.  233. 

2.  Held,  that  the  appearance  of  the  defend- 
ant to  contest  the  right  of  the  plaintiff  to 
amend  his  affidavit  in  attachment  was  a  general 
appearance. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Rush 
county;  J.  B.  Andrews,  Judge. 

Action  by  R.  C.  Bumham  against  J.  C. 
Lewis.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

H.  L.  Anderaon  and  S.  I.  Hale,  for  plaintiff 
In  error.  W.  H.  Russell  and  Fllcklnger  Bros., 
for  defendant  In  error. 

OREBKE,  J.  The  plaintiff  In  error  sued 
to  recover  damages  for  a  breach  of  contract 
made  in  Kansas,  to  sell  real  estate  situated 
in  Rush  county,  and,  on  the  ground  of  the 
nonreeldence  of  the  defendant,  caused  the 
real  estate  over  which  the  controversy  arose 
to  be  attached.  The  defendant  below  ap- 
peared and  filed  a  motion  to  discharge  the 
attachment  for  the  reason  that  an  order  of 
attachment  could  not  Issue  in  an  action  to  re- 
cover unliquidated  damages  for  a  breach  of 
contract  to  sell  real  estate.  Upon  the  bear- 
ing of  this  motion  the  plaintiff  asked  leave 
to  amend  bis  affidavit  in  attachment.  To 
this  application  the  defendant  objected, 
which  objection  was  overruled  by  the  court 
Plaintiff  was  granted  leave  to  make  the  re- 
quested amendment,  to  which  the  defendant 
excepted.  The  court  then  sustained  the  mo- 
tion, dissolved  the  attachment,  and  dischar- 
ged the  property  for  the  reason  WESePt^ 
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In  the  motion.  Afterwards  the  defendant 
appeared  specially  and  moved  the  court  to 
dismiss  the  action  for  the  reason  that  It  had 
no  Jarlsdictlon  over  him.  This  motion  was 
sustained,  and  the  case  dismissed.  The 
plaintiff  In  error  complains  of  this  Judgment 
We  are  of  the  opinion  that  the  court  below 
erred  in  dismissing  the  action.  A  defendant 
In  an  action  may  appear  specially  to  chal- 
lenge the  jurisdiction  of  the  court,  and  such 
appearance,  when  made  exclusively  for  that 
purpose,  will  not  give  the  court  Jurisdiction. 
When  the  defendant  challenged  the  right  of 
plaintiff  In  error  to  amend  his  affidavit  In 
attachment,  be  was  not  presenting  a  Jurisdic- 
tional question.  It  Is  said  In  Gorham  v.  Tan- 
querry,  58  Kan.  233,  48  Pac.  916:  "The  de- 
fendants, upon  whom  there  had  been  no 
valid  service,  appeared  and  attacked  the  Ju- 
risdiction of  the  court,  and  at  the  same  time 
asked  that  an  attachment  which  had  been 
levied  upon  their  property  should  be  dis- 
charged, upon  the  ground  that  the  affidavit 
of  plaintiff  made  to  procure  the  attachment 
was  Insufficient  Held  that  having  appear- 
ed for  other  purposes  and  presented  other 
considerations  than  those  of  Jurisdiction, 
they  made  a  general  appearance,  and  gave 
the  court  general  Jurisdiction  over  them." 
In-  that  case  the  defendant  appeared  and 
contested  the  sufficiency  of  the  attachment 
affidavit  In  this  case  he  appeared  and  con- 
tested the  right  of  plaintiff  to  amend  such 
affidavit.  Neither  Involved  a  Jurisdictional 
question.  Both  raised  questions  other  than 
those  of  Jurisdiction.  The  appearance  of  the 
defendant  In  this  case  to  contest  the  right 
of  the  plaintiff  to  amend  his  affidavit  In  at- 
tachment was  such  a  voluntary  appearance 
in  the  action  as  gave  the  court  general  Juris- 
diction over  him.  The  Judgment  of  the  court 
below  In  dismissing  the  action  was  therefore 
erroneous. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceeding.  All  the 
Justlcea  concurring. 


WILCOX  V.  BADIB. 
(Supreme  Contt  of  Kansas.     Oct  11,  1902.) 

UMITATIONS— ACTION  ON  NOTE-OPTION  ON 
DEFAULT— AOBNCT—BVIDENCB. 

1.  When  a  promissory  note,  and  trust  deed 
given  as  security,  coutaln  an  option  authoriz- 
ing the  owner  to  declare  the  entire  debt  due 
upon  default  in  the  payment  of  interest,  and 
the  exercise  of  this  option  by  an  agent,  before 
the  maturity  of  the  paper,  is  relied  upon  to 
support  a  plea  of  the  bar  of  the  statute  of  lim- 
itations, it  must  be  shown,  to  establish  the  de- 
fense, that  the  agent  was  authorized  to  de- 
clare the  paper  due  before  maturity;  and  proof 
that  such  agent  received  payments  of  interest 
aiid  wi'ote  a  letter  attempting  to  declare  the 
option,  is  not  sufBcient  evidence  of  authority. 

(Syllabus  by  the   0>urt.) 

In  banc.    Error  from  district  cotut,  Greeley 
county;  3.  B.  Andrews,  Judge. 
Action   by   A.    C.    Wilcox    against    Robert 


Eadle.    Judgment  for  defendant  >nd  plaintiff 
brhigs  error.    Reversed. 

W.  N.  Glenn  and  Wheeler  &  Switser,  for 
plahitiff  In  error.  Y.  H.  Grinstead,  for  de- 
fendant In  error. 

POLLOCK,  J.  January  1.  1888,  Robert 
Eadle  made  to  A.  C.  Wilcox  his  promissory 
note  In  the  sum  of  $350,  due  Are  years  from 
date,  payable  at  the  GIrard  National  Bank, 
Philadelphia,  Pa.,  secured  by  trust  deed  ujwn 
property  In  Greeley  county,  In  which  one  E. 
Hellker,  of  the  McKhiley  &  Hellker  Invest- 
ment (^mpany,  of  McPherson,  Kan.,  was 
nominated  as  trustee.  This  note  contains  the 
following  stipulation:  "If  default  be  made  In 
the  payment  of  any  Interest  note,  or  any  por- 
tion thereof,  for  the  space  of  ten  days  after 
the  same  becomes  due  and  payable,  or  In 
case  of  a  failure  to  perform  any  of  the  cove- 
nants contained  In  the  trust  deed  securing  this 
note,  then  all  of  said  principal  and  Interest 
notes,  less  Interest  for  unexph^  time,  shall, 
at  the  option  of  the  owner  and  holder  of  this 
note,  become  at  once  due  and  payable,  with- 
out further  notice."  The  same  stipulation.  In 
substance,  Is  contained  In  the  trust  deed. 
Thereafter,  on  November  20,  1889,  Rol>ert 
Eadle  conveyed  the  property,  subject  to  the 
hicumbrance,  to  his  brother,  Thomas  EiSdle, 
who  subsequently  thereto  conveyed  to  one  A. 
B.  Kelley.  Interest  was  paid  on  the  loan  to 
January  1,  1890,  and  was  paid  at  the  office 
of  the  McKlnley  &  Hellker  Investment  Com- 
pany. This  action  was  brought  December  31. 
1897,  to  recover  upon  the  note.  Defendant  in- 
terposed the  bar  of  the  statute  of  limitations. 
There  were  verdict,  special  findings,  and  Judg- 
ment thereon  for  defendant  Proceedings  In 
error  were  prosecuted  hi  the  court  of  appeals, 
which  resulted  In  an  affirmance  of  the  Judg- 
ment rendered.  The  case  Is  now  here  tot  re- 
view. 

A  motion  has  been  Interposed  here  for  an 
order  dismlsstaig  this  case  for  want  of  Jarls- 
dictlon. The  motion  Is  not  well  taken,  and  Is 
therefore  overruled. 

From  the  statement  above  made.  It  will  be 
seen  the  action  was  not  barred  when  com- 
menced, as  shown  upon  the  face  of  the  jm- 
pers.  It  is  earnestly  contended  by  counsel 
for  plaintiff  In  error  that  no  competent  evi- 
dence was  offered  to  establish  the  plea  of  the 
statute.  In  support  of  this  plea,  defendant 
offered  and  was  permitted  to  show  the  pay- 
ments of  interest  upon  the  loan  at  the  office 
of  the  McKlnley  &  Hellker  Investment  Com- 
pany; the  trust  deed  containing.  In  substance, 
the  stipulation  above  quoted;  and.  In  order 
to  make  such  stipulation  operative,  and  set 
In  motion  the  running  of  the  statute  of  limita- 
tions, the  receipt  of  a  letter  by  the  brother 
of  defendant  In  January,  1891,  and  Its  con- 
tents, calling  attention  to  the  default  In  tbe 
payment  of  Interest,  referring  to  tbe  stipu- 
lation contained  In  the  note  and  trust  deed, 
and  declaring  tbe  entire  amoiintjlue|Uid  pay- 
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able,  according  to  tbe  terms  of  the  option. 
This  letter  -was  not  produced  at  the  trial; 
Thomas  Eadle,  however,  testifying  he  had 
made  search  for  it;  that  he  was  unable  to 
find  It,  and  believed  It  either  lost  or  destroy- 
ed. There  was  also  some  feeble  testimony 
tending  to  show,  and  the  jury  fonnd,  this  let- 
ter was  written  by  one  Chas.  Zllly,  treasurer 
of  the  McKlnley  &  Hellker  Investment  Com- 
pany. Plaintiff,  who  at  the  time  lived  In 
McPherson,  Kan.,  testified  in  the  most  posi- 
tive terms  be  at  no  time,  either  directly  or 
Indhrectly,  either  vrrote  or  authorized  the 
writing  of  any  such  letter,  or  the  exercise  of 
the  option  contained  In  the  note  and  trust 
deed.  Zllly,  a  witness  for  defendant,  testi- 
fied he  was  at  the  time  treasurer  of  the 
McKlnley  &  Hellker  Investment  Company; 
that  he  had  the  books  of  that  company  be- 
fore him,  which  contained  a  record  of  the 
Eadle  loan;  that  It  was  the  custom  of  the 
company  to  keep  copies  of  all  letters  written; 
that  the  letter  book  contained  no  copy  of 
such  letter  as  the  one  Eadle  claimed  to  have 
received;  that  It  was  not  the  custom  of  the 
company  to  exercise  the  option;  that  he  bad 
no  recollection  of  such  letter  having  been 
written;  and  that  he  would  have  written 
such  letter  If  any  had  been  sent.  Upon  this 
testimony,  It  Is  the  contention  of  counsel  for 
plaintiff  In  error:  (1)  The  genuineness  of  the 
letter  was  not  sufficiently  established  to  per- 
mit proof  of  Its  contents  In  evidence;  (2) 
conceding  the  letter  to  be  genuine,  and  to 
have  been  written  by  Zllly,  and  the  contents 
as  stated,  then  the  evidence  falls  to  sho^ 
any  authority  on  the  part  of  Zllly,  as  treas- 
urer of  the  Investment  company,  as  agent  of 
plaintiff,  or  otherwise,  to  bind  plaintiff  In  the 
exercise  of  this  option. 

Without  commenting  upon  or  deciding  the 
first  proposition  stated,  we  shall  refer  to  the 
second  alone,  as  Its  determination  Is  of  vital 
importance  in  the  case.  And  In  this  consid- 
eration let  it  be  conceded  Zllly,  as  treasurer 
of  the  Investment  company,  wrote  the  letter 
In  question  to  Thomas  Eadle,  and  that  the 
objections  thereto  and  to  the  proof  of  Its  con- 
tents were  properly  overruled.  Let  It  fur- 
tlier  be  conceded  that  Zilly,  or  the  Invest- 
ment company  which  he  represented,  was 
the  agent  of  plaintiff  for  the  purpose  of  re- 
ceiving payment  and  remitting  to  plaintiff 
the  Interest  upon  the  loan,  and  It  Is  impos- 
sible to  claim  more  for  the  evidence  found 
In  the  record  or  the  special  findings  of  the 
Jury.  And  yet  we  think  the  second  conten- 
tion made  is  fatal  to  the  recovery  In  this 
case.  It  will  be  remembered,  this  note,  by 
Its  terms,  did  not  mature  until  January  1, 
1803.  The  letter  relied  upon  as  declaring  the 
option  and  setting  In  motion  the  statute  of 
limitations  is  found  to  have  been  written  by 
Zllly  three  years  before  maturity  of  the 
nota  The  rule  as  to  the  proof  of  the  fact  of 
agency,  and  the  power  of  an  agent  to  bind 
his  principal,  is  stated  by  Mr.  Mechem  as 
follows:    "As  bas  been  seen,   the  law  in* 


dulges  In  no  bare  presumptions  that  an 
agency  exists;  It  must  be  proved  or  presum- 
ed from  facts;  that  the  agent  cannot  establish 
his  own  authority,  either  by  his  representa- 
tions, or  by  assuming  to  exercise  It;  that  an 
authority  cannot  be  established  by  mere  ru- 
mor or  general  reputation;  that  even  a  gen- 
eral authorityis  not  an  unlimited  one;  and  that 
every  authority  must  find  Its  ultimate  source 
In  some  act  of  the  principal.  Persons  dealing 
•with  an  assumed  agent,  therefore,  whether 
the  assumed  agency  be  a  general  or  a  special 
one,  are  bound,  at  their  peril,  to  ascertain  not 
only  the  fact  of  the  agency,  but  the  extent 
of  the  authority;  and.  In  case  either  is  con- 
troverted, the  burden  of  proof  Is  upon  them 
to  establish  it"  Mechem,  Ag.  |  276.  In 
Lester  v.  Snyder  (Colo.  App.)  55  Pac.  613,  It 
la  said:  "Although  a  mortgagee  has  au- 
thorised an  agent  to  collect  interest,  and  to 
receive  payment  of  the  principal  when  due, 
the  agency  does  not  extend  to  receiving  pay- 
ment of  principal  before  maturity."  Smith 
T.  Kidd,  68  N.  Y.  130,  23  Am.  Rep.  1B7; 
Doubleday  v.  Kress,  50  N.  T.  410,  10  Am. 
Bep.  602;  Schemerhom  v.  Farley,  58  Hun, 
66, 11  N.  T.  Supp.  466;  Holland  v.  Van  Bell, 
89  Ga.  223,  15  S.  E.  802.  Applying  these 
principles  to  the  case  at  bar,  we  find  nothing 
In  this  record  which  would  in  any  manner 
either  authorize  ZiUy  to  collect  the  note  In 
suit  before  maturity,  or  empower  him  to  ex- 
ercise the  option  contained  In  the  note  and 
trust  deed,  of  declaring  the  principal  sum 
due  and  payable  three  years  before  the  date 
of  maturity  stipulated  In  the  note  for  the 
purpose  of  collection,  or  setting  In  motion 
the  running  of  the  statute  of  limitations. 
The  effect  of  this  option,  when  declared,  be- 
ing to  entirely  change  and  supersede  the  con- 
tract existing  between  the  parties  as  ex- 
pressed in  the  note  and  trust  deed,  It  must 
be  shown  Zilly  was  authorized  by  the  owner 
to  declare  the  option,  before  his  act  in  so  do- 
ing will  bind  plaintiff.  The  entire  absence 
of  proof  of  any  authority  on  the  part  of  Zllly 
to  exercise  the  option  contained  in  the  note 
and  trust  deed  for  the  owner  and  holder  ren- 
ders a  reversal  of  the  Judgment  Imperative. 
It  follows,  the  decision  of  the  court  of  ap- 
peals and  the  Judgment  of  the  trial  court 
must  be  reversed.  All  the  Justices  concur- 
ring. 


ALEXANDER  et  aL  v.  LOOAN  et  al. 

(Supreme   Court  of  Kansas.     Oct  11,  1902.) 

OHATTBI.  M(«TOAaB-TAUDITT— EXEMPT 
PROPERTY. 

1.  A  chattel  mortgage  upon  personal  prop- 
erty exempt  by  law  to  resident  heads  of  fami- 
lies, not  given  with  the  joint  consent  of  both 
husband  and  wife,  when  that  relation  exista, 
and  not  executed  by  both,  is  void. 

(Syllabus  by  the  Court) 

In  banc.    Error  from  district  court.  Paw*- 
nee  county;  J.  E.  Andrews,  Judge. 
Action  by  T.  L.  Logan  and  others  agalnit 
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J.  A.  Ehodes  ond  othera.  John  Alexander 
Interpleaded.  Judgment  for  plaintiffs,  and 
John  Alexander  and  B.  A.  Rhodes  bring  er- 
ror. Affirmed  as  to  Alexander  and  reversed 
as  to  Rhodes. 

H.  F.  Mason  and  W.  H.  Vernon,  for  plain- 
tiffs In  error.  G.  P.  Cllne  and  H.  &  Rogers, 
for  defendants  tn  error. 

GREENE,  J.  T.  L.  Logan,  as  mortgagee, 
replevlned  from  J.  A.  and  E.  A.  Rhodes  ca> 
tain  property  covered  by  a  mortgage  purport- 
ing to  have  been  signed  by  J.  A.  and  E.  A. 
Rhodes,  husband  and  wife.  E.  A.  Rhodes 
answered,  denying  the  execution  of  the  mort- 
gage, and  alleging  that  a  part  of  the  mort- 
gaged property  was  exempt,  and  that  as  to 
such  property  the  mortgage  was  void.  John 
Alexander  Interpleaded,  claiming  the  re- 
mainder of  the  property.  At  the  trial  a  gen- 
eral verdict  was  returned  for  the  plaintiff, 
and  Judgment  rendered  thereon,  to  reverse 
which  John  Alexander  and  E.  A.  Rhodes 
prosecute  this  proceeding. 

It  Is  urged  that  the  court  erred  tn  the  ad- 
mission of  certain  testimony  given  by  B.  W. 
Reed  and  the  plaintiff  below.  The  testi- 
mony was  hearsay.  We  are  of  the  opinion, 
however,  that,  as  applied  to  the  Issues  In  this 
case.  It  was  not  sufficiently  Important  or 
prejudicial  to  justify  a  reversal  of  the  judg- 
ment. 

On  the  part  of  E.  A.  Rhodes  complaint  la 
made  that  the  court  erred  in  giving  instruc- 
tion No.  9.  It  reads:  "No  mortgage  of  ex- 
empt  personal  property  is  of  any  force  un- 
less the  same  Is  given  with  the  joint  consent 
of  husband  and  wife,  where  that  relation  ex- 
ists. However,  it  Is  not  necessary  that  this 
consent  should  be  evidenced  by  writing.  It 
is  enough  to  bind  both  husband  and  wife  if 
the  husband  executed  the  mortgage  with  the 
knowledge  and  consent  of  the  wife,  or  If  she 
knew  the  mortgage  was  to  be  given  by  the 
husband  to  secure  Logan,  and  remained  silent 
till  Logan  parted  with  his  money.  Or  If,  after 
the  mortgage  was  executed  and  delivered, 
the  wife  received  knowledge  of  its  existence, 
and  failed  to  make  objection  within  a  rea- 
sonable time,  then  this  is  proper  evidence 
that  she  adopted  and  ratified  the  act  of  the 
husband  in  giving  the  mortgage.  You  must 
take  into  consideration  all  the  circumstances 
surrounding  the  giving  of  the  mortgage,  the 
acts  of  the  parties  in  showing  the  property, 
the  conversations  at  the  time,  and  all  the 
antecedent  facts  connected  with  the  loaning 
of  the  money.  If,  from  this  evidence,  you 
reach  the  conclusion  that  Mrs.  Rhodes  knew 
Logan  expected  to  take  the  mortgage;  and 
that  her  husband  was  going  to  execute  the 
mortgage,  and  she  kept  silent;  or  if  she  aft- 
erwards learned  that  the  mortgage  had  been 
executed,  and  had  opportunity  to  notify 
Logan  that  she  had  not  authorized  the  same, 
and  did  not  expect  to  be  bound  thereby,  and 
failed  to  do  so  in  a  reasonable  time,— then  It 


would  be  your  duty  to  And  for  the  plaintiff 
as  against  defendant  Rhodes  and  wife." 
This  instruction  does  not  state  the  law  cor- 
rectly, and  was  prejudicial  to  the  contea- 
tlons  of  Mrs.  Rhodes.  A  chattel  mortgage 
given  on  exempt  personal  property  executed 
by  the  husband  alone  Is  void,  notwithstand- 
ing the  wife  knew  at  the  time  that  her  hus- 
band Intended  giving  the  mortgage,  and  that 
the  mortgagee  would  accept  it,  and  made  no 
objections  thereto,  or  that  she  afterwards 
learned  that  the  mortgage  bad  been  given 
and  had  an  opportunity  to  and  did  not  in- 
form the  mortgagee  that  she  had  not  signed 
the  mortgage,  and  would  not  be  bound  there- 
by; nor  will  such  conduct  on  her  part  estop 
her  to  deny  its  execution.  The  statute  in 
force  at  the  time  this  mortgage  was  executed 
is  section  3,  c.  120,  Gen.  St  1807:  "It  shaU 
be  unlawful  for  either  husband  or  wife 
(where  that  relation  exists)  to  create  any  lien 
by  chattel  mortgage  or  otherwise  upon  any 
personal  property  owned  by  elthor  or  both 
of  them,  and  now  exempt  by  law  to  resident 
heads  of  families  from  seizure  and  sale  upon 
any  attachment,  execution  or  other  process 
Issued  from  any  court  in  this  state,  without 
the  joint  consent  of  both  husband  and  wife; 
and  from  and  after  the  time  when  this  act 
shall  take  effect  (26th  May  1880)  no  such 
mortgage  of  personal  property  shall  be  valid 
unless  executed  by  both  husband  and  wife." 
This  statute  declares  that  It  shall  be  unlaw- 
ful for  either  husband  or  wife  to  create  any 
Hen,  by  mortgage  or  otherwise,  upon  exempt 
personal  property,  without  the  jotait  consent 
of  both,  and  that  no  such  mortgage  shall  be 
valid  unless  executed  by  both.  There  are 
two  precedent  conditions  requisite  to  a  valid 
chattel  mortgage  on  exempt  personal  prop- 
erty when  the  marriage  relation  exists:  (1) 
It  must  have  been  given  with  the  Joint  con- 
sent of  both  husband  and  wife;  (2)  it  must 
be  executed  by  both.  Knowledge  and  ac- 
quiescence on  the  part  of  one  are  not  suffi- 
cient; there  must  be  an  active  participation 
by  both.  It  is  not  necessary,  however,  that 
both  or  either  should  actually  perform  the 
physical  act  of  signing  the  Instrument. 
Either  may  authorize  the  other,  or  some 
third  party,  to  sign  It  for  him  or  her;  and, 
if  BO  signed,  would  be  effective  to  bind  such 
party. 

It  appears  frpm'  the  evidence  that  Alex- 
ander Is  Mrs.  Rhodes'  brother;  that  Rhodes 
and  wife  commenced  operating  a  hotel  at 
Syracuse  In  April,  1899;  that  the  furniture 
claimed  by  Alexander  was  purchased  and 
placed  in  the  hotel  by  him,  and  that  it  was 
Intended  either  as  a  present  or  a  loan  to 
Rhodes  and  wlfe^  and  used  thereafter  by 
them  as  though  It  was  their  furniture.  This 
furniture  was  Insured  by  Rhodes  In  his  own 
name,  and  when  he  and  his  wife  removed 
from  Syracuse  to  Larned  It  was  shipped  by 
hlra  In  his  own  name  to  Lamed,  and  there 
placed  In  the  hotel  with  his  propertv,  and 
used    in    conduc|lnj^t<^^^^^Vblle   at 
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Lamed,  and  prior  to  tbe  execution  of  the 
mortage  la  question,  Rhodes  mortgaged  this 
furniture  to  A.  H.  Moffett.  Alexander  lived 
at  Syracuse,  and  it  does  not  appear  that  he 
-was  known  in  Lamed,  or  was  about  the 
hotel  while  it  was  being  operated.  Upon  the 
issues  Joined  between  Alexander  and  Logan 
the  court  instructed  the  Jury  as  follows  (in- 
Btructlona  10  and  11):  "(10)  The  possession 
of  personal  property  raises  a  presumption  of 
ownership  in  the  possessor.  If  in  fact  Alex- 
ander was  the  owner  of  the  property  which 
is  the  subject  of  this  action,  and  he  permit- 
ted defendant  Rhodes  and  wife  to  remove 
the  same  from  a  distant  part  of  tbe  state  to 
Pawnee  coimty,  and  they  afterwards  ship- 
ped the  same  to  Lamed  in  said  county  in  the 
name  of  the  defendant  J.  A.  Rhodes,  and 
Rhodes  and  wife  hdd  themselves  out  to  the 
public  as  the  owners  of  the  property,  used 
tbe  same  in  theh:  business,  and  mingled  It 
with  other  property  purchased  by  them;  and 
If  yon  furthw  find  that  defendant  Alexander 
made  no  dtort  to  inform  the  public  as  to 
rights  In  the  property,— then  tbe  court  In- 
structs you  that  it  is  your  duty  to  weigh  all 
said  circumstances  In  detail,  and  it,  after  full 
and  fair  consideration,  it  is  your  belief,  im- 
der  the  evidence  and  circumstances  proved, 
that  a  man  of  ordinary  business  prudence, 
at  the  time  Logan  made  the  loan,  would 
have  been  Justified  In  acting  on  the  belief 
that  Rhodes  and  wife  owned  the  property,  it 
will  be  your  duty  to  find  for  the  plaintiff. 
(11)  Where  one  of  two  innocent  parties  must 
snflTer  for  the  wrongdoing  of  a  third,  the  pen- 
alty must  fall  upon  him  that  places  power 
In  said  third  party  to  do  the  injury.  If  both 
Logan  and  Alexander  were  acting  In  good 
faith,  and  Alexander  permitted  his  property 
to  1)0  so  used  as  to  raise  a  reasonable  belief 
in  the  minds  of  others  that  the  property  be- 
longed to  third  persons,  and  such  third  per- 
sona afterward  secured  a  loan  from  Logan 
on  said  property,  then  Alexander  has  no 
right  to  the  possession  of  said  property  till 
Logan's  loan  Is  satisfied."  It  is  contended 
by  Alexander  that  these  instructions  are  er- 
roneoos  and  prejudicial;  that  by  instractlon 
No.  10  the  Jury  is  told  that,  if  Rhodes  and 
wife  were  In  possession  of  the  goods  at  Syra- 
cuse, and  shipped  them  to  Larned  In  the 
name  of  Rhodes,  these  are  circumstances 
tending  to  discredit  Alexander's  claim  of 
ownership.  It  will  be  observed  that  there 
are  more  evidential  circumstances  enumer- 
ated in  this  Instruction  than  those  mentioned. 
The  language  is  that:  "If  in  fact  Alexander 
was  the  owner  of  the  property  which  Is  the 
subject  of  this  action,  and  he  permitted  de- 
fendant Rhodes  and  wife  to  remove  the  same 
from  a  distant  part  of  the  state  to  Pawnee 
county,  and  they  afterwards  shipped  the 
same  to  Lamed,  In  said  county,  In  the  name 
of  the  defendant  J.  A.  Rhodes,  and  Rhodes 
and  wife  held  themselves  out  to  the  public  as 
tbe  owners  of  the  property,  used  the  same  in 
their  business,  and  mingled  It  with  other 


property  purchased  by  them;  and  If  yon  fur- 
ther find  that  defendant  Alexander  made  no 
effort  to  inform  the  public  as  to  the  rights 
In  the  property."  These  were  circumstances 
to  be  considered  in  determining  whether  a 
man  of  ordinary  business  pradence  would  be 
justified  in  acting  on  the  assumption  that 
Rhodes  and  wife  were  the  owners  of  the 
goods.  This  objection  is  groundless.  The 
possession  of  personal  property  la  some  evi- 
dence of  ownership;  and  certainly  where  one 
Is  put  In  the  exclusive  possession  of  such  iter- 
Bonal  property  as  beds  and  bedding,  and 
other  like  household  and  hotel  furniture,  is 
knowingly  permitted  by  the  owner  to  mingle 
It  with  his  own,  ship  it  to  a  distant  point  in 
bis  own  name  with  his  own  furniture,  and 
hold  himself  out  as  such  owner,  and  there 
among  strangers  engage  In  business,  using 
such  property  as  his  own,  and  no  effort  is 
made  by  the  alleged  owner  to  Inform  the 
public  to  the  contrary,  such  circumstances 
are  proper  matters  for  consideration  In  deter- 
mining whether  a  reasonably  pradent  man 
would  be  Justified  In  acting  on  the  belief  that 
the  persons  thus  in  possession  were  the  ac- 
tual owners. 

It  is  also  argued  that  the  giving  of  this, 
as  well  as  instractlon  Na  11,  was  error,  In 
that  they  leave  out  of  consideration  all  ques- 
tion of  the  good  faith  of  Logan  in  believing 
that  Rhodes  did  own  the  property  at  the 
time  he  loaned  the  money.  The  eleventh  In- 
struction Informs  the  Jury  that:  "If  both 
Logan  and  Alexander  were  acting  In  good 
faith,  and  Alexander  permitted  his  prop»ty 
to  be  so  used  as  to  raise  a  reasonable  belief 
in  the  minds  of  others  that  the  property  be- 
longed to  tbtard  persons,  and  such  third  per- 
son afterwards  secured  a  loan  from  Logan 
on  said  property,  then  Alexander  has  no 
right  to  the  possession  of  said  property  till 
Logan's  loan  Is  satisfied."  These  Instrac- 
tions,  read  together,  as  they  should  be.  In- 
form the  Jury  that  the  mortgagee,  under 
such  circumstances,  must  act  In  good  faith, 
or  he  cannot  recover.  It  is  doubtful  If  it  was 
necessary  in  this  case  for  the  court  to  go  to 
that  extent,  as  Logan's  good  faith  was  not 
questioned. 

For  the  reasons  herein  stated,  the  Judg- 
ment Is  affirmed  as  to  Alexander,  and  re- 
versed and  remanded  for  further  proceedings 
as  to  B.  A.  Rhodes.  All  the  Justices  con- 
curring. 


Mclaughlin  et  ai  v.  pbnnbt  at  ai. 

(Supreme  Court  of  Kansas.     Oct  11,  1902.) 

WILLS— CONSTRtJCnON— NATURE  OF  B8TATBS— 
VSSTBD  INTBRBST. 
1.  A  will  provided  for  the  payment  of  lega- 
cies to  the  testator's  children  and  grandchildren. 
It  contained  no  words  of  gift  or  devise,  bat 
only  a  direction  to  pay  on  the  sale  of  prop- 
erty after  certain  stated  times,  with  a  further 
direction  that  in  case  of  the  death  of  any  of 
the  legatees  without  issue  before  distribution 
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payment  shonld  b«  made  to  th«  sarriTors.  It 
was  manifest  from  other  provisions  of  the  will 
that  the  postponement  of  the  payment  of  the 
legacies  was  not  to  await  the  occurrence  of  any 
erenta  qualifying  the  legatees  to  receive  their 
distributiTe  shares,  but  only  to  keep  the  estate 
Intact  and  undistribnted,  in  order  that  testator's 
wife  might  be  insured  a  comfortable  support 
during  life.  Held,  that  on  testator's  death  tite 
legatees  acquired  a  vested,  and  not  a  contin- 
gent, interest  in  their  undistributed  shares. 
(Syllaboa  by  the  Court) 

In  banc.  Error  from  district  court,  Sliaw- 
nee  county;  Z.  T.  Hazen,  Judge. 

Action  by  Olive  B.  McLaughlin  and  others 
against  James  L.  Penney,  executor,  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
bring  error.    Affirmed. 

Welch  &  Welcb,  for  plaintiffs  In  error. 
Chtrrer  A  Larimer,  for  defendants  in  error. 

DOSTER,  C.  J.  Nearly  all  of  the  wiU  of 
Jobn  A.  McLaughlin,  deceased,  is  material 
to  the  question  in  this  case.  Omitting  mere- 
ly introductory  or  otber  formal  matter,  tbe 
instrument  is  as  follows:  "(3)  It  is  my  first 
desire  that  my  beloved  wife,  Louisa  Mc- 
Laughlin, shall  be  amply  provided  with  a 
comfortable  borne,  and  that  ample  provision 
shall  be  made  for  ber  maintenance,  comfort, 
pleasure,  and  happiness  as  long  as  she  shall 
live.  To  this  end  I  direct  that  oiu-  home,  as 
now  constituted,  at  No.  1018  Topeka  avenue, 
being  lots  number  three  hundred  and  forty- 
four  (344),  and  three  hundred  and  forty-siz 
(340),  on  Topeka  avenue,  in  the  city  of  Tope- 
ka,  Kansas,  with  our  family,  consisting  of  my 
said  wife,  Louisa  McLaughlin,  our  daughto' 
Emma  Bvarts,  widow,  with  ber  cblldr«],  our 
son  John  O.  McLaughlin,  and  our  daughter 
Louise  McLaughlin,  shall  continue  to  be  kept 
up  during  the  life  of  my  said  wife^  and  for 
this  purpose  I  direct  my  executor,  herein- 
after named,  to  leave  all  my  household  and 
kitchen  furniture,  family  library,  pictures, 
etc.,  In  my  said  home,  for  the  free  and  un- 
interrupted use  and  enjoyment  of  my  said 
wife  and  children  above  named,  so  long  as 
such  family  relation  shall  be  maintained. 
And  I  further  direct  that  my  said  executor 
shall  take  charge  of  lot  No.  two  hundred  and 
thirty-one  (231),  on  Kansas  avenue,  city  of 
Topeka,  Kansas,  collect  all  rents  for  tbe 
same,  and  apply  said  rents— First,  to  making 
necessary  repairs  of  the  building  upon  said 
premises,  keeping  said  building  fully  insured, 
and  payment  of  all  taxes;  and,  second,  that 
he  shall  pay  all  taxes,  necessary  repairs,  and 
insurance  upon  my  home  property  above 
described;  and,  third,  that  he  shall  pay  the 
residue  for  tbe  necessary  expenses  of  keep- 
ing up  the  home  for  my  wife  as  above  de- 
bcribed  including  food  and  raiment  and  all 
other  necessary  expenses  for  my  said  wife, 
and  son  John  O.  McLaughlin,  and  daughter 
Louise  McLaughlin;  also  for  such  expense 
of  my  said  daughter  Emma  Evarts  and  her 
children  as  she  may  be  unable  to  provide 
out  of  her  separate  income.    But  since  the 


provision  above  set  forth  Is  for  the  purpose 
of  providing  for  tbe  comfort  and  enjoyment 
of  my  said  wife,  I  do  hereby  direct  that  the 
sharing  in  the  income  and  proceeds  of  rentals 
of  said  lot  No.  two  hundred  and  thirty-one 
(231),  on  Kansas  avenue,  by  each  and  all  of 
my  children  above  mentioned,  shall  depend 
upon  such  cliildren  continuing  to  reside  in 
my  said  home,  and  continuing  to  contribute 
to  the  comfort  and  happiness  of  my  said 
wife  by  any  and  all  acts  of  filial  affection 
and  kindness  due  from  a  child  to  a  parent 
And  I  further  direct  that  all  expenditures 
for  the  purposes  of  the  home,  as  above  set 
forth,  shall  be  made  by  my  said  executor, 
or  with  his  advice  and  consent  And  I  fur- 
ther direct  my  said  executor  that  he  shall 
not  apply  any  of  the  proceeds  of  said  lot 
No.  231  on  Kansas  avenue,  except  as  above 
directed,  during  the  life  of  my  said  wife. 
(4)  In  case  my  said  wife  shall  not  survive  me, 
or,  if  she  shall  survive  me,  then  upon  her 
death,  I  direct  that  my  said  executor  shall 
proceed  to  have  my  household  and  kitchen 
furniture,  family  library,  etc.,  appraised  by 
three  disinterested  appraisers,  to  be  appoint- 
ed by  the  probate  court  of  Shawnee  county, 
Kansas,  and  then  that  he  shall  dlBtribnte 
such  -articles  as  may  be  desired  by  any  of  my 
children  to  such  child,  and  charge  tbe  same  to 
such  child  at  the  appraised  price  of  snch 
article,  as  .an  advancement  to  snch  child 
uiion  his  or  ber  share  of  my  estate.  And  I 
further  direct  that  my  said  exeAitor  shall 
then  proceed  to  sell,  at  public  or  private 
sale,  as  to  him  may  seem  best,  all  tbe  resi- 
due of  my  household  effects  as  shall  not  have 
been  taken  by  any  of  my  said  children.  (5) 
As  a  reward  for  his  faithfulness  during  his 
continuous  service  in  my  employment  for  a 
period  of  more  than  twenty-one  years,  I  do 
hereby  give,  devise,  and  bequeath  all  and 
every  my  gunsmith  tools  and  work  benches 
now  used  in  my  shop  in  the  building  situate 
on  lot  No.  264,  Kansas  avenue,  city  of  To- 
peka, to  Qeorge  Hans,  only  stipulating  that 
be  shall  not  take  possession  of  said  tools  or 
remove  them  from  said  premises  until  my 
store  and  business  in  said  building  shall 
have  been  sold.  (6)  The  following  are  all 
of  my  living  children  and  heirs  at  law,  viz.: 
Mary  E.  Penney,  wife  of  James  L.  Penney, 
of  Hutchinson,  Kansas;  Emma  Elvarts,  wid- 
ow, of  Topeka,  Kansas;  Jobn  O.  McLangh- 
lln  and  Louise*  McLaughlin,  of  Topeka,  Kan- 
sas, being  all  of  my  living  children;  also 
Mabel  Estelle  Hope,  aged  twelve  years, 
daughter  of  my  daughter  Ida  McLaughlin 
Hope,  residing  at  Independence,  Missouri; 
and  Olive  Eugenie  McLaughlin,  daughter  of 
my  son  James  A.  McLaughlin,  aged  ten  years, 
and  residing  at  Chicago,  state  of  Illinois. 
(7)  I  desire  and  direct  that  in  all  distribution 
of  my  estate,  except  as  been  hereinbefore 
provided,  all  of  my  said  children  .and  my 
said  grandchildren  shall  share  and  share 
alike;  provided,  that  if  my  said  son  Jobn 
G.  McLaughlin,  or^my  raid,  daughter  Louise 
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Mcl-aughlln,  or  either  of  my  said  grand- 
(liHigliters,  Mabel  EsU'Ue  Hope  or  Olive  Eii- 
geuie  McLaughlin,  shall  die  before  the  dis- 
tribution of  my  estate  as  hereinbefore  di- 
rected, without  issue,  then  iu  that  case  the 
distributive  share  of  such  deceased  person 
shall  be  distributed  to  the  survivors,  share 
and  share  alike,  In  the  same  manner  and  up- 
on the  same  conditious  as  the  remainder 
of  my  estate."  "(9)  I  direct  that  my  said 
executor,  so  soon  as  may  be  practicable  after 
my  decease,  shall  proceed  to  sell  all  of  my 
personal  property  of  every  kind  at  public 
or  private  sale,  with  or  without  appraise- 
ment, as  to  him  may  seem  best,  excepting 
!>l\vjiy8  nil  property  hereinbefore  disposed  of. 
(lOt  Within  five  years  from  the  date  of  my 
death  I  direct  that  my  said  executor  shall 
proceed  to  sell,  at  public  or  private  sale, 
as  to  blm  may  seem  best,  and  without  ap- 
l>lIcation  to  or  the  intervention  of  the  probate 
court,  the  following  described  pieces  and 
parcels  of  land,  lying  and  situate  In  Shawnee 
county,  state  of  Kansas,  to  wit:  Lots  No. 
three  hundred  and  thirty-eight  (338),  three 
hundred  and  forty  (340),  and  three  hundred 
and  forty-two  (3421,  on  Quincy  street,  in  the 
city  of  Topeka,  Kansas;  also  lots  No.  one 
hundred  and  ten  (110),  one  hundred  and 
twelve  (112),  one  hundred  and  fourteen  (114), 
and  one  hundred  and  si.xteen  (116),  on  East 
Tenth  (10)  street,  in  said  city  of  Topeka; 
also  the  undivided  half  of  the  building  and 
lease  on  lot  Xo.  two  hundred  and  sixty-four 
(21)4),  on  Kansas  avenue,  said  city  of  Topeka, 
—such  sales  to  be  made  on  such  terms  as  to 
my  executor  may  seem  for  the  best  interests 
of  my  estate.  (11)  I  direct  that  of  the  pro- 
ceeds of  the  sale  of  my  personal  property 
and  the  foregoing  real  estate  ray  executor 
shall  pay  flrst  my  just  debts  and  the  ex- 
I>enses  of  the  caring  for  and  settlement  of 
my  estate,  and  the  residue  he  shall  distribute 
to  my  children  and  grandchildren  hereinbe- 
fore named,  as  hereinafter  directed,  in  equal 
proportions,  share  and  share  alike.  (12)  I  di- 
rect that  ray  said  executor  shall,  from  time 
to  time,  as  sufficient  funds  shall  come  into 
his  hands  for  the  purpose,  pay  to  each  of 
my  said  daugliters  Mary  K  Penney,  Emma 
Evarts,  and  I..ouisc  McLaughlin,  her  pro  rata 
share  of  such  funds,  to  be  applied  upon  her 
distrllmtive  share  of  my  estate;  but  In  case 
of  the  death  of  either  said  Mary  E.  Penney 
or  Emma  ICvarts  I  direct  that  he  shall  in- 
vest the  share  of  such  deceased  person,  and 
apply  so  much  of  the  proceeds  thereof  as 
may  be  necessary  to  the  support  and  educa- 
tion of  the  children  of  such  deceased  person 
during  their  minority,  and  tlien  distribute 
pro  rata."  "(14)  I  further  direct  that  my 
snid  executor  shall  from  time  to  time  Invest 
tlif  share  of  my  said  granddaughters.  Mab„>l 
Kstelle  Hope  and  Olive  Eugenie  McLaughlin, 
in  such  manner  as  to  him  shall  seem  for 
the  best  Interests  of  said  children,  during 
their  minority,  and  shall  from  time  to  time, 
as  may   be  necessary,   apply  the  proceeds 


thereof  towards  the  proper  support  and  edu- 
cation of  said  children;  and  tliat  upon  the 
arrival  of  each  of  said  children  at  her  major- 
ity she  shall  be  paid  the  full  amount  of  her 
estate.  (15)  In  consideration  of  the  fact  that 
my  said  son  John  G.  McLaughlin  seems  in- 
capable of  acquiring  business  habits  and  of 
following  any  steady  occupation,  and  seems 
to  lack  llnancial  ability,  now,  therefore,  in 
order  to  protect  him  from  having  his  share 
of  my  estate  squandered,  and  to  protect  him 
from  becoming  a  public  charge,  or  a  burden 
to  his  friends,  and  to  provide  for  him  a  com- 
fortable living,  I  direct  that  my  said  execu- 
tor shall  invest  the  share  of  my  said  son  in 
such  manner  as  to  my  executor  shall  seem 
for  the  best  Interests  of  his  estate,  and  shall 
apply  the  net  proceeds  thereof  to  the  main- 
tenance and  support  of  my  said  son;  and 
for  this  purpose  my  executor  shall,  from 
time  to  time,  pay  to  him,  as  his  necessities 
may  require,  such  sum  as  may  be  necessary 
for  his  health  and  comfort;  but  at  no  time 
shall  any  one  payment  exceed  the  income 
of  his  estate  for  the  preceding  three  month's; 
provided,  that,  if  my  said  son  shall  at  any 
time  develop  habits  of  Industry  and  thrift 
and  financial  ability,  then  I  direct  my  execu- 
tor to  render  him  such  assistance  from  his 
share  of  my  estate  as  to  my  executor  shall 
seem  wise  and  prudent,  but  at  no  time  shall 
my  executor  give  him  so  much  of  the  prin- 
cipal share  of  my  estate  as  shall  reduce 
his  income  l)elow  a  support,  until  be  shall 
have  established  his  ability  to  properly  care 
for  his  estate  and  make  the  same  produc- 
tive. And  to  further  protect  my  son  from 
unscrupulous  persons.  I  hereby  direct  that 
no  obligation  of  any  kind  by  him  contracted 
shall  be  a  lien  upon  the  share  of  my  estate 
herein  set  apart  for  his  benefit,  or  upon  any 
proceeds  or  income  thereof,  unless  said  obli- 
gation sliall.  previous  to  the  contracting  of 
the  same,  have  been  approved  by  my  saifl 
executor;  It  being  specially  uiiderstood  and 
directed  that  ni.v  said  son  shall  only  take  a 
life  interest  In  cald  share  and  In  the  pro- 
ceetls  of  the  same,  imles-s  he  shall  develop 
the  ability  to  take  care  of  his  Interests  as 
above  stated;  and  that,  iu  the  event  of  his 
death  without  having  developed  such  ability, 
]  the  residue  shall  descend  to  his  children.  If 
I  he  have  any,  otherwise  It  is  to  revert  to  my 
other  heirs  liereinbefore  nnnie<l,  share  a"rtd 
I  share  alike.  In  the  same  manner  as  the  rest 
of  my  estate.  (1C>)  If  from  any  cause  the 
'home'  for  my  beloved  wife,  as  hereinlH'fore 
described,  shall  he  broken  up,  then  In  that 
case  I  direct  that  my  executor  shall  proceed 
to  sell  said  lots  three  hundretl  aiid  forty-four 
(344)  and  three  hundred  and  forty-six  (:?4t!>, 
on  Topeka  avenue,  said  city  of  Topeka,  and 
Invest  the  proceeds  In  such  manner  as  shall 
yield  a  certain  revenue,  and  expend  the 
revenue  from  the  same  to  provide  my  said 
wife  and  those  of  our  present  family  who 
remain  with  and  care  for  her  with  a  com- 
fortable home  and  a  comfortable 
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Within  five  years  after  the  death  of  my  said 
wife  1  direct  my  sold  executor  to  proceed 
to  sell  at  public  or  private  sale,  as  to  him 
shall  seem  best,  for  the  best  Interests  of  my 
estate,  all  my  remaining  real  estate,  to  pay 
all  necessary  ezi>enses  of  the  settlement  of 
my  estate,  and  to  divide  the  residue  among 
my  children  and  grandchildren  as  herein- 
before directed." 

The  Louise  McLaughlin  named  in  the  fore- 
going will  died  before  distribution  of  the  es- 
tate was  made.  She  left  a  will,  devising  her 
estate  to  various  persons.  Olive  B.  McLaugh- 
lin and  Mabel  Bl  Hope,  two  of  the  grandchil- 
dren of  John  A.  McLaughlin,  named  as  dis- 
tributive legatees  in  his  will,  contend  that  on 
the  death  of  their  aunt  Louise  her  undistribut- 
ed legacy  lapsed,  and  thus  Increased  the 
amount  of  their  distributive  share.  This  con- 
tention is  based  upon  the  fact  that  their  grand- 
father's will  did  not  in  terms  devise  any  prop- 
erty to  the  testator's  children  or  grandchil- 
dren, but  contained,  only  directions  to  distrib- 
ute it,  or  to  sell  and  distribute.  Hence  It  is 
argued  that,  on  account  of  the  nonoccurrence 
of  the  actual  setting  apart  of  Louise  McLaugh- 
lin's share  in  her  lifetime,  the  title  to  it  never 
vested  In  her,  and  therefore  never  passed  to 
the  devisees  named  in  her  will,  but  remained 
a  part  of  her  father's  estate,  to  be  distributed 
to  the  surviving  legatees  under  the  seventh 
clause  of  his  will.  In  view  of  the  other  terms 
of  the  will,  this  argument  is  not  sound.  It  Is 
true,  of  course,  that,  if  a  legacy  does  not  vest 
III  the  lifetime  of  the  legatee.  It  lapses  into 
the  estate  out  of  which  it  was  to  be  paid,  or 
passes  over  to  some  other  named  legatee  or 
devisee;  and  it  Is  true  that  the  nonuse  In 
the  will  of  words  of  gift  is  evidence,  and  often 
strong  evidence,  of  lack  of  intention  in  the 
testator  to  vest  the  legacy  until  the  literal 
happening  of  the  contingencies  on  which  it  Is 
made  payable.  However,  every  will  furnishes 
Its  own  law.  The  language  of  such  instru- 
ments is  so  various  that  only  the  most  gen- 
eral rules  can  be  laid  down  for  guidance  In 
their  interpretation.  One  of  these  rules  Is 
that  the  law  favors  the  vesting  of  estates, 
and  the  Intent  to  create  a  contingent  remain- 
der will  not  be  presumed,  but  must  be  quite 
plainly  expressed.  Bunting  v.  Speek,  41  Kan. 
424,  21  Pac.  288.  3  L.  R.  A.  690.  In  2  Underh. 
Wills,  S  866,  a  rule  Is  stated  which  seems  en- 
tirely applicable  to  this  case,  and  which  com- 
mends itself  to  us  as  sound:  "A  legacy  will 
the  more  readily  be  construed  as  vested  in 
every  case  where  there  is  no  other  gift  than 
a  direction  to  pay  or  distribute  money  If  It  is 
apparent  that  the  payment  or  the  distribution 
was  postponed,  not  in  order  that  the  legatee 
should  personally  perform  some  act  or  acquire 
some  personal  qualification  as  a  condition 
precedent  to  payment,  but  where  the  post- 
ponement is  clearly  intended  for  the  benefit 
of  some  one  who  takes  a  prior  interest,  or,  in 
the  language  of  the  cases,  where  the  post- 
ponement of  payment  la  for  the  convenience 


of  the  estate.  An  IMnstratlon  of  this  is  found 
where  a  fund  Is  bequeathed  to  pay  A.  the 
income  for  life,  and  on  bis  decease  to  divide 
or  distribute  among  Individuals  or  a  class." 
This  statement  of  text  is  Illustrated  by  a  large 
number  of  decisions  cited  In  the  footnote. 
Now,  In  this  case  the  terms  of  the  will  laid 
no  obligation  on  Louise  McLaughlin  to  qualify 
herself  to  receive  her  father's  legacy.  She 
was  not  required  to  reach  a  certain  age,  nor 
to  marry,  nor  to  have  Issue,  nor  to  perform 
any  act,  nor  acquire  any  status,  as  a  condi- 
tion precedent  to  the  enjoyment  of  her  dis- 
tributive share.  It  Is  apparent,  however,  that 
the  testator  had  a  reason  for  withholding  its 
present  enjoyment  from  her.  That  reason 
was  his  plainly  evinced  deshre  tliat  his  estate 
should  be  kept  intact,  or  largely  so,  in  order 
to  insure  a  comfortable  maintenance  for  his 
wife.  In  the  third  clause  of  his  will  he  de- 
clared as  follows:  "It  Is  my  first  desire  that 
my  beloved  wife,  Louisa  McLaughlin,  shall  be 
amply  provided  with  a  comfortable  home,  and 
that  ample  provision  shall  be  made  for  her 
maintenance,  comfort,  pleasure,  and  happiness 
80  long  as  she  shall  live."  The  evidence  of 
this  conjugal  solicitude  runs  throughont  the 
will.  Immediately  after  the  above-quoted  ex- 
pression of  desire  he  declared  that  In  further- 
ance of  It  he  directed  that  the  homestead  of 
himself  and  wife  "shall  continue  to  be  kept 
np"  during  her  lifetime  for  her  nse  and  en- 
joyment and  that  of  their  children.  To  the 
end  that  the  home  might  not  be  broken  up. 
but  might  be  kept  for  his  wife  and  children, 
he  further  directed  In  the  third  clause  that 
the  net  Income  from  a  certain  other  building 
and  lot  should  be  applied  towards  keeping  the 
former  up,  and  towards  the  support  of  his 
wife  and  such  children  as  might  remain  there 
with  her.  Farther  on.  In  the  sixteenth  clause, 
he  directed  that  "if,  for  any  cause,  the  home 
for  my  beloved  wife  as  hereinbefore  described 
shall  be  broken  np,"  that  it  be  sold,  and  the 
proceeds  Invested  In  such  manner  as  to  pro- 
vide for  the  support  of  his  wife  and  such  of 
theh-  children  as  remained  with  and  cared  for 
her.  In  the  fourth  clause  he  directed  that  bis 
household  belongings,  library,  etc.,  should  not 
be  sold  or  distributed  until  after  the  death  of 
bis  wife.  After  directing  In  the  tenth  and 
succeeding  clauses  that  his  personal  property 
and 'certain  described  real  estate  be  sold,  and 
the  proceeds  distributed  among  his  legatees, 
he  further  directed  In  the  seventeenth  clause 
that  the  remainder  of  his  property  be  sold 
•tnd  distributed  after  the  death  of  his  wife. 
Thus  throughout  the  will  he  manifested  the 
solicitude  first  expressed  In  It  that  his  wife 
should  be  certainly  and  continually  provided 
with  a  comfortable  maintenance,  and  that  to 
that  end  sufficient  of  bis  estate  should  be  kept 
Intact  and  undistributed,  and  that  as  a  means 
to  such  end  the  payment  of  the  legacies,  and 
not  their  vesting,  should  be  postponed. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concurring. 
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(Sapreme  Conrt  ot  Kanaas.     Oct  11,  1902.) 

BTRBVr  KAILW ATS— INJURIES  TO  PERSONS  ON 
TRACK— INSTRUCTIONS. 

L.  In  an  action  against  an  electric  street 
railwrny  company,  by  a  party  who  was  atruclc 
by  a  car  and  injured  wlille  attempting  to  drive 
orer  ita  tracks  in  a  walk  at  a  street  crossing, 
the  company  introduced  testimony  that  an  ap- 
proaching  car  could  be  seen  for  a  distance  of 
277  feet  by  a  person  standing  within  15  teet 
of  the  railway  tracks.  This  contradicted  the 
plaintiff,  who  testified  that  'by  reason  of  ob- 
structions to  her  view  she  could  see  in  the  di- 
rection the  car  came  80  or  90  feet  obly,  when 
•he  was  15  feet  from  the  crossing.  Held,  that 
it  waa  error  to  refuse  an  instruction  tendered 
by  the  railway  company  to  the  effect  that,  if 
an  approaching  car  was  within  the  range  of 
Tision  of  the  person  injured,  she  was  charge- 
able with  knowledge  of  its  coming,  notwith- 
standing the  fact  that  she  testified  that  she 
Hi  not  see  It. 

(Syllabna  by  the  Court.) 

In  banc.  Error  from  district  cotirt,  Wyan- 
dotte connty;  B.  L.  Fischer,  Judge. 

Action  by  Marie  M.  Agnew  and  others 
•gainst  the  Metropolitan  Street  Railway 
ComiMtny.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Reversed. 

Miller,  Buchan  &  Morris,  for  plaintiff  In 
error.  Anderson  &  Roblnett,  for  defendant 
In  error. 


SMITH,  J.  Defendant  In  error  recovered 
a  judgment  against  the  Metropolitan  Street 
Railway  Company  for  personal  Injuries  sus- 
tained at  a  place  where  Parallel  avenue,  in 
Kansas  City,  Kan.,  crosses  the  tracks  of  said 
company.  She  was  driving  a  horse  hitched 
to  a  surrey,  and  in  attempting  to  go  over  the 
railway  tracks  the  vehicle  was  struck  by  a 
car.  She  testified  that  the  horse  was  going 
In  a  walk,  and  that  at  a  distance  of  16  feet 
tnm  the  crossing  she  could  see  up  the  track, 
from  which  direction  the  car  came  that  caus- 
ed her  Injuries,  no  further  than  80  or  90  feet, 
by  reason  of  obstructions  to  her  view  caused 
t^  houses  and  trees.  She  also  testified  that 
when  within  6  or  8  feet  from  the  track  she 
looked  np  north,  and  saw  no  car  approaching. 
The  defendant  below  introduced  a  witness 
who  testified  that  he  had  made  measure- 
ments and  taken  observations  at  the  place 
where  the  accident  occurred,  showing  that  at 
a  distance  of  15  feet  west  of  the  street  rail- 
way track  a  car  could  be  seen  approaching 
from  the  north  at  a  distance  of  277  feet 
Plaintiff  below  was  familiar  with  the  cross- 
ing, and  knew  that  cars  were  constantly  pass- 
ing over  It  The  negligence  alleged  and 
•ought  to  be  proved  by  the  plaintiff  below 
was  that  the  street  car  was  recklessly  ran 
at  a  speed  of  18  miles  per  hour,  and  that  It 
approached  the  street  crossing  without  ring- 
ing the  bell  or  giving  other  warning.  Plain- 
tiff below  did  not  deny  that  the  car  could  be 
seen  at  a  distance  of  about  80  or  90  feet  from 


the  crossing  when  she  was  within  6  or  8 
feet  from  the  track. 

Counsel  for  the  street  railway  company  re- 
quested the  court  to  give  the  following  in- 
struction to  the  Jury,  which  request  was  de- 
nied: "If  you  find  from  the  evidence  that 
plaintiff  looked  to  the  north  for  an  approach- 
ing car  before  going  upon  the  track,  and  you 
further  find  that  at  the  time  she  so  looked 
the  said  car  was  there  approaching  and  with- 
in view  of  her,  then  you  are  instructed  that 
plaintiff  Is  chargeable  with  knowledge  of  Its 
approach,  although  plaintiff  claims  that  she 
did  not  see  said  car  approaching."  No  in- 
struction was  given  covering  the  same  point, 
nor  was  the  attention  of  the  jury  called  to 
the  legal  effect  of  a  failure  on  the  part  of 
the  plaintiff  below  to  observe  the  car  If  It 
was  within  the  range  of  her  vision.  If  the 
Jury  believed  the  testimony  of  the  witness 
above  referred  to,  who  measured  the  dis- 
tances and  made  the  observations,  they  must 
have  concluded  that.  If  the  plaintiff  looked 
up  the  track  with  an  imobstructed  view  for 
277  fe«t,  she  could  have  seen  the  approach- 
ing car  in  time  to  have  avoided  the  accident 
In  view  of  this.  It  was  proper  that  they 
should  have  been  directed  to  consider  the  ef- 
fect of  her  negligence  In  attempting  to  cross 
In  the  face  of  visible  danger.  It  seems  prob- 
able, also,  that  she  might  have  escaped  In- 
jury, at  the  gait  the  horse  was  going,  bad 
she  seen  the  car  coming,  from  a  distance  of 
80  or  90  feet,  when  she  was  6  or  8  feet  dis- 
tant from  the  crossing.  She  either  saw  the 
car,  or  else  her  testimony  was  untrue,  if  the 
testimony  Introduced  by  defendant  below  was 
given  credence.  Young  v.  Railway  Co.,  57 
Kan.  144,  45  Pac.  688.  In  the  case  cited  the 
court  quoted  approvingly  from  the  case  of 
Railway  Co.  v.  BUlott,  28  Ohio  St  340-855, 
where  it  Is  said:  "It  Is  nothing  to  the  pur- 
pose that  be  should  say  he  looked  this  way 
and  that,  when  the  object  he  seeks  to  dis- 
cover Is  plainly  and  palpably  before  him,  and 
be  falls  to  see  It  Either  his  statement  Is  not 
true,  or  his  exercise  of  vision  was  such  as  to 
be  not  only  negligent  but  culpable."  The  in- 
struction asked  should  have  been  given. 

The  judgment  of  the  court  will  be  reversed, 
and  a  new  trial  ordered.  All  the  Justices 
concurring. 


Mcknight  v.  Bertram  hbatino  * 
plumbing  co.* 

(Supreme  Court  of  Kansas.    Oct  11,  1902.) 

CONTRACTS— RBCOVBRT  ON  QUANTUM  MERUIT 
—ABATEMENT  OF  ACTION— TRANS- 
FER OF  INTEREST. 
1.  A  contractor  employed  to  constmct  a  hot- 
water  heating  plant  in  a  residence  under  a  con- 
tract containmg  a  warranty,  requiring  the  de- 
livery of  a  bond  for  its  faithful  performance, 
and  providing  that  payment  should  be  made  on 
the  completion  of  the  work  and  the  delivery  of 
the  bond,  who  failed  to  comply  with  the  con- 
tract may  recover  on  quantum  meruit  for  the 
value  of  the  services  performed,  less  the  dam- 
ages occasioned  by  his  breach  of  the  contract 


'Rehearing  denied. 
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2.  tjDder  Civ.  Code,  S  40,  providing  that  aD 
action  dues  not  abate  by  tlie  transfer  of  any 
interest  therein  during  its  pendency,  and  au- 
thorizing its  continuance  in  the  name  of  the 
original  party,  or  the  substitution  of  the  trans- 
feree, a.  plaintiff  in  an  action  on  a  quantum 
meruit,    who    assigns    during    its    pendency    a 

Eart  of  his   interest  therein,    may   recover   in 
is  own  name  the  amount  assigned. 

In  banc.  Error  from  district  court,  Sedg- 
Trlck  county;   D.  M.  Dale,  Judge. 

Action  by  the  Bertram  Heating  &  Plumb- 
lug  Company  against  J.  H.  McKnlght.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Adams  &  Adams,  for  plalntifr  In  error. 
Amidon  &  Conly,  for  defendant  In  error. 

PER  CURIAM.  The  Bertram  Heating  ft 
Plumbing  Company  entered  Into  a  written 
contract  with  McKnlght,  by  the  terms  of 
which  It  agreed  to  furnish  the  materials  and 
perform  the  labor  necessary  In  the  construc- 
tion of  a  hot-water  heating  apparatus  In  the 
residence  of  McKnlght  according  to  certain 
specifications  attached  to  and  made  part  of 
the  contract  Among  otho*  things,  this  con- 
tract provided:  "And  the  said  party  of  the 
first  part  hereby  undertakes  and  guaranties 
that  the  said  heating  apparatus,  when  so  con- 
structed and  equipped  In  accordance  with  said 
plans  and  spedflcatlons  contained  In  Exhibit 
A,  hereto  attached,  and  made  a  part  hereof, 
shall  beat  all  the  rooms  and  halls  of  said  resi- 
dence wherein  radiators  shall  be  placed  to  78 
degrees  Fahrenheit  In  the  coldest  winter 
weather.  The  party  of  the  first  part  hereby 
undertakes  and  agrees  to  execute  to  the  party 
of  the  second  part  a  good  and  sufficient  bond, 
with  good  and  sufficient  sureties  thereon,  In 
the  sum  of  $660,  that  it,  the  said  party  of  the 
first  part,  will  fully  carry  out,  perform,  and 
complete  this  contract  In  all  Its  parts,  and 
that  the  said  beating  apparatus  will  beat  the 
said  residence  as  herein  above  specified,  and 
tliat  the  said  party  of  the  first  part  will  pay 
to  the  said  party  of  the  second  part  all  dam- 
ages that  he  may  sustain  by  reason  of  the 
failure  on  the  part  of  the  party  of  the  first 
part  to  fully  carry  out  and  discharge  and  per- 
form this  contract,  and  any  and  all  damages 
that  the  party  of  the  second  part  may  sustain 
by  reason  of  said  heating  apparatus  not  beat- 
ing each  and  every  part  of  the  above-named 
residence  wherein  radiators  may  be  placed  la 
the  manner  above  specified.  Upon  the  com- 
pletion of  the  work  provided  for  In  this  con- 
tract, and  the  execution  and  delivery  of  said 
bond,  with  good  and  sufficient  surety,  as  here- 
in provided,  the  party  of  the  second  part  will 
pay  In  cash  to  the  party  of  the  first  part  the 
sum  of  $650,  payable  when  work  is  complet- 
ed." The  heating  company  neither  gave  nor 
at  any  time  made  any  effort  to  give  the  pre- 
scribed bond,  and  no  excuse  for  its  failure  to 
so  do  was  either  pleaded  or  proven.     Two 

hundred  and  fifty  dollars  of  the  contract  price 

i 

IT  2.  Sm  Abatement  and  ReTlval,  vol.  1.  Cent.  Die. 
{  212. 


was  paid.  After  placing  the  heating  appara- 
tus In  the  house,  this  action  was  brought  on 
the  contract  to  recover  the  remainder  of  the 
contract  price  and  for  extras.  Joined  with  the 
action  upon  the  contract  were  allegations  sof- 
flcient  to  permit  a  recovery  upon  a  quantum 
laeruit.  After  action  brought,  plaintiff  as- 
signed and  transferred  to  its  creditors  all  Its 
Interest  In  the  claim  In  suit,  except  the  sum 
of  $50.  Upon  the  trial  the  court  denied  a  re- 
covery upon  the  contract.  There  was,  how- 
ever, a  verdict  and  Judgment  for  plaintiff 
upon  quantum  meruit  Defendant  brings  er- 
ror. 

Stripped  of  all  extraneous  matter,  two 
claims  of  error  are  urged  upon  our  attention: 
First,  that  plaintiff  should  have  been  denied  • 
recovery  upon  quantum  meruit;  second,  that 
It  should  not  have  been  permitted  to  recover 
that  portion  of  the  account  assigned  to  its 
creditors. 

Whatever  may  be  the  better  rule,  or  that 
applied  In  other  states,  It  Is  too  well  settled 
In  this  state  to  admit  of  either  argument  or 
change  that  where  an  entire  contract  for  per- 
sonal services,  or  to  furnish  materials  and 
perform  labor  or  services,  has  been  partially 
performed,  and  this  partial  performance  is  a 
benefit  to  the  other  party,  a  recovery  upon 
quantum  meruit  may  be  had  by  the  party  oc- 
casioning a  breach  of  the  contract  for  tb« 
value  of  the  service  performed  or  Improve- 
ment furnished,  less  the  damage  occasioned  by 
the  breach  of  the  contract  The  recovery  In 
this  case  was  permitted,  not  upon  the  con- 
tract, but  upon  a  quantum  meruit.  In  this 
we  perceive  no  error. 

The  second  contention  made  Is  also  without 
merit.  The  claim  upon  which  the  action  was 
brought  belonged  to  plaintiff  at  the  time  of 
bringing  the  action.  The  subsequent  transfer 
of  a  portion  of  this  claim  did  not  preclude  the 
further  prosecution  of  the  action  In  the  name 
of  plaintiff  to  recover  the  entire  dalm.  Oir. 
Code.  §  40. 

Judgment  affirmed. 


ATCHISON,  T.  ft  S.  P.  BY.  CO.  t.  JUDAH. 

(Supreme  Court  of  Kansas.    Oct.  11,  1902.) 

RAILROAOS-ACaDENT   AT   CROSSINO— NEGLt- 
QBNCB. 

1.  A  traveler  on  the  highway,  who  Is  abont 
to  cross  a  railroad  track,  and  who  is  already 
warned  of  the  approach  of  a  train  in  time  to 
escape  injury,  cannot  complain  of  the  negli- 
gence of  the  railway  company  for  its  failure 
to  give  signals  of  danger. 

2.  In  an  open  country,  where  the  view  of  a 
traveler  on  the  highway  is  uuobstructed,  a  rail- 
way company  is  not  chargeable  with  negli- 
gence in  running  its  passenger  trains  over  a 
road  crossing  at  a  speed  of  from  40  to  50  miles 
per  hour. 

3.  Whether  the  carelessness  of  the  driver  of 
a  wagon  can  b«  Impnted  to  another  riding  with 
him,  who  is  injured  at  a  road  crossing  in  a 
collision  bctweeu  the  vehicle  and  a  railway 
train,  becomes  immaterial  when  it  is  found 
that  the  railway  company  was  guilty   of  n» 
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acta  of  negligence  toward  the  occupants  of  the 
wagon. 
(S^Ilabas  by  the  Coart) 

In  banc.  Error  from  district  court  Atchl- 
s(m  county;   W.  T.  Bland,  Judge. 

Action  by  Nancy  J.  Judah  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintief,  and  defendant  brings 
error.    RcTersed. 

A  A  Hard  and  O.  J.  Wood,  for  plaintiff  In 
error.  0.  D.  Walker  and  J.  L.  Berry,  for 
defendant  In  error. 

SMITH,  J.  This  was  an  action  by  Nancy 
J.  Judah,  as  mother  and  next  of  kin  of  Fan- 
nie Jndab,  to  recover  damages  for  her  death. 
She  bad  Judgment  In  the  district  court  Jen- 
nings D.  Judah,  the  husband  of  the  plaintiff 
below,  with  his  two  daughters,  Fannie  and 
another,  were  killed  In  a  collision  between  a 
spring  wagon  In  which  they  were  riding  and 
an  engine  pulling  a  passenger  train  of  plain- 
tiff in  error.  The  accident  happened  in  Jan- 
uary, 1888,  about  6  o'clock  p.  m.,  at  a  cross- 
big  a  short  distance  west  of  the  city  of  Atcbl- 
sm,  where  what  is  known  as  the  Monrovia 
road  passes  over  the  tracks  of  the  Missouri 
Padflc  Railway  Company,  the  Central 
Branch  Union  Padflc  Railway  Company,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company,  In  the  order  named,  beginning 
from  the  north.  The  wagon  road  runs  from 
the  north  in  a  southwesterly  direction  across 
the  tracks.  Jennings  D.  Judah,  accompanied 
by  his  two  daughters,  started  from  Atchison 
toward  their  home  in  the  country.  He  was 
drtring  the  team.  When  they  reached  a 
point  several  feet  north  of  the  Missouri  Pa- 
dflc track,  which  Is  about  60  feet  north  of 
the  trade  of  plaintiff  in  error,  a  switchman, 
whose  watchbouse  or  "shanty"  was  about  140 
feet  north  from  the  center  of  the  Santa  F6 
tnA,  south  of  the  wagon  road,  and  8  or  9 
feet  north  of  the  Missouri  Pacific  Railway 
track,  heard  the  voices  of  persons  approach- 
ing. About  tbis  time  he  saw  the  headlight 
of  an  engine  coming  from  the  west.  A  few 
seconds  later  he  heard  the  whistle  Sounded 
80  rods  distant  Immediately  he  heard  one 
of  the  women  in  the  wagon  exclaim,  "Stop, 
there  comes  a  tralnf  He  then  took  his  lan- 
tern, went  out  and  saw  a  team  of  horses  and 
a  spring  wagon  approaching  from  the  north- 
east The  team  was  then  65  feet  distant 
from  the  Santa  F6  track.  He  shouted,  as 
the  Jury  found.  In  more  than  a  moderate 
tone  of  voice,  "Hold  on,  you  can't  make  the 
crosslngr'  The  team  was  going  at  a  brisk 
trot  and  continued  at  the  same  speed  until 
the  collision  with  the  locomotive.  Eighty 
rods  from  the  crossing  the  engineer  sounded 
four  blasts  of  the  whistle.  The  Jury  found 
that  the  bell  was  not  rung.  They  also  found 
that,  as  soon  as  the  engineer  learned  that 
there  was  a  team  going  toward  the  crossing, 
he  applied  the  air  brakes  with  full  force. 
The  negligence  of  plalhtiff  in  error  was  found 


by  the  Jury  In  answer  to  a  particular  ques- 
tion, ns  follows:  "Q.  If  you  find  that  de- 
ceased came  to  her  death  by  or  through  the 
fault  or  negligence  of  the  defendant,  then 
state  fully  all  the  facts  and  things  which  you 
find  from  the  evidence  constituted  the  said 
fault  or  negligence  of  the  defendant.  A. 
Excessive  rate  of  speed  over  a  crossing  which 
had  an  unusual  amount  of  travel  over  same, 
and  failing  to  provide  proper  and  reasonable 
precautions."  The  testimony  Introduced  by 
plaintiff  below  tended  to  show  that  the  train 
was  running  at  a  speed  of  from  40  to  60 
miles  per  hour.  It  is  an  established  fact  that 
the  occupants  of  the  wagon  bad  due  warning 
of  the  approach  of  the  train  when  they  were 
at  least  65  feet  from  the  track  of  the  plain- 
tiff in  error.  The  first  alarm  came  from  one 
of  the  women,  who  said.  "Stop,  there  comeft 
a  trabi!"  and  the  second  from  the  switch- 
man who  was  watching  the  crossing.  Hav- 
ing ample  knowledge  of  the  proximity  of  the 
train,  a  failure  to  ring  the  bell  cannot  be 
charged  against  the  railway  company  as  an 
act  of  negligence.  A  signal  by  whistle  or 
bell  in  such  cases  is  to  give  warning  of  an 
approaching  train.  When  a  traveler  about  to 
cross  a  railroad  track  has  notice  of  that 
which  a  whistle  or  bell  signifies,  the  giving 
of  such  warnings  Is  a  work  of  supererogation 
as  to  him.  A  failure  to  give  notice  to  one 
already  informed  of  a  fact  cannot  be  called 
negligence.  Railway  Co.  ▼.  Bell,  70  IlL  102; 
Pakalinsky  v.  Railroad  Co.,  82  N.  T.  424; 
Railroad  Co.  v.  Walz,  40  Kan.  433,  19  Pac. 
787.  There  remains,  therefore,  in  the  case, 
but  one  question,  which  is  whether  the  rail- 
way company  is  chargeable  with  negligence 
In  running  its  train  at  a  speed  of  from  40 
to  60  miles  an  hour.  This  speed.  It  Is  urged, 
was  so  great  that  the  momentum  of  it  could 
not  be  overcome  by  the  engineer  after  he 
saw  the  team  and  wagon  about  to  cross  the 
track.  Witnesses  who  testified  for  the  plain- 
tiff below  stated  that  the  train  was  going  at 
about  its  usual  speed,  and  it  appeared  not 
to  be  behind  time  While  there  was  consid- 
erable travel  over  this  crossing,  yet  it  was 
not  in  the  corporate  limits  of  a  city,  but  in 
the  country.  It  has  been  held  by  this  court 
that  in  such  cases  speed  cannot  be  made  an 
element  of  negligence.  In  Railway  Co.  ▼. 
MofTatt,  56  Kan.  667,  670,  44  Pac.  607,  it  is 
said:  "The  crossing  was  In  an  open  country, 
where  there  was  no  statutory  or  municipal 
regulation  with  respect  to  the  speed  of  trains. 
The  demands  of  the  public  and  the  necessi- 
ties of  modem  business  require  that  such 
trains  should  be  run  at  a  rapid  rate,  and  rail- 
road companies  would  hardly  be  Justified  In 
slacking  the  speed  at  every  such  highway 
crossing  to  avoid  the  risk  of  a  colllslm  with 
some  one  who  was  passing  over  the  same. 
Even  If  the  rate  of  speed  had  been  pleaded 
as  a  specific  act  of  negligence.  It  could  hardly 
be  held,  under  the  circumstances,  that  the 
speed  at  which  the  train  In  question  was  run 
was  negligent  or  unlawful.    The  courQWtS 
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«Ter,  without  justification,  made  the  speed  of 
tlie  train  an  element  of  negligence,  and  the 
Jury  evidently  made  It  a  basis  of  recovery. 
In  this  there  was  error.  •  •  •  Under  or- 
dinary circumstances,  in  the  open  country, 
the  railroad  company  can  run  as  many  trains 
and  at  as  great  a  rate  of  speed  as  is  consist- 
ent with  the  safety  of  its  passengers."  Rail- 
road Ck>.  y.  Hague,  54  Kan.  284,  38  Paa  267, 
45  Am.  St.  Rep.  278.  Those  in  charge  of  the 
train  seem  to  have  done  all  they  could  to 
avert  the  accident  Probably  nothing  more 
would  have  served  any  useful  purpose. 

Counsel  for  defendant  In  error  insist  that 
the  carelessness  of  the  father,  who  was  driv- 
ing the  horses,  cannot  be  Imputed  to  the 
daughter,  who  was  riding  by  his  side.  This 
is  an  Immaterial  consideration,  however, 
when  It  Is  found  that  the  railway  company 
was  guilty  of  no  act  of  negligence  toward  the 
occupants  of  the  wagon. 

The  judgment  of  the  court  below  will  be  re- 
versed, with  directions  to  enter  judgment  on 
the  findings  of  the  jury  in  favor  of  the  de- 
fendant below.    All  the  justices  concurring. 


HOLDEN  V.  SPIER  et  aL 

.   (Supreme  Court  of  Kansas.    Oct.  11,  1902.) 

PROBATE  COURT— JURISDICTION— DISTRIBU- 
TION OF  E8TATB— DEDUCTION  OP 
DEBTS— EVIDENCE. 

1.  The  probate  court  having  Jarisdiction  to 
make  settlement  and  distribution  of  a  dece- 
dent's estate  may  determine  the  share  of  each 
distributee,  and,  to  that  end,  can  inquire  into 
and  determine  the  indebtedness  of  the  distribu- 
tee to  the  estate,  and  order  a  deduction  of  the 
same  from  his  snare. 

2.  The  equitable  right  to  reUin  the  debt  of  a 
distributee  from  his  distributive  share  is  not 
affected  by  the  lapse  of  time,  and  the  deduction 
of  the  debt  should  be  made  although  an  action 
to  recover  the  same  would  be  barred  by  the 
statute  of  limitations. 

8.  No  particular  form  of  keeping  accounts  is 
prescribed  by  law  in  order  to  make  them  admis- 
sible in  evidence,  and  their  admissibility  is  to 
be  determined  from  their  appearance  and  char- 
acter, the  employment  and  education  of  the  one 
who  kept  them,  the  manner  in  which  other  and 
similar  accoants  were  entered  in  the  book,  and 
the  circumstances  of  the  case. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court  Saline 
county;   R.  F.  Thompson,  Judge. 

Proceedings  by  Frank  R.  Spier  and  Her- 
bert F.  Sheldon,  administrators,  against  0. 
8.  Holden.  From  the  judgment  Holden 
brings  error.    AfiSrmed. 

Benson  &  Harris  and  H.  A.  Richards,  tar 
plaintiff  in  error.  Z.  0.  MUlikin,  for  defend- 
ants in  error. 

JOHNSTON,  J.  This  was  a  proceeding 
instituted  in  the  probate  court  of  Saline 
county  In  the  matter  of  the  settlemait  and 
distribution  of  the  estate  of  Nathaniel  Head, 
deceased.    C.  S.  Holden  was  an  heir  at  law 

%  I.  Bee  Bzecuton  and  AdminUtrators,  vol.  13, 
Cent.  Die  i  UTJL 


of  Nathaniel  Head,  and  wns  entitled  to  a 
share  of  the  estate,  which  was  In  course  of 
administration.  A  partial  distribution  of  the 
funds  belonging  to  the  estate  had  been  or- 
dered by  the  probate  court  and  before  mak- 
ing distribution  the  administrators  applied 
to  the  court  for  a  citation  requiring  Holden 
to  appear  and  show  cause  why  certain  sums 
due  from  him  to  the  estate  on  account  and 
on  a  promissory  note  should  not  be  retained 
from  his  distributive  share,  and  that  the 
court  should  determine  and  direct  bow  much 
should  be  paid  to  Holden  out  of  the  funds  of 
the  estate.  In  response  to  the  citation  he 
appeared  and  alleged  that  he  bad  no  knowl- 
edge of  any  Indebtedness  on  account  that 
the  note  mentioned  had  been  paid  at  matu- 
rity, and  further  that,  If  anything  had  been 
due  from  him  to  the  estate  on  either  ac- 
counts or  note,  it  was 'barred  by  the  statute 
of  limitations.  He  asked  the  court  to  order 
the  administrators  to  direct  payment  of  his 
distributive  share  of  the  estate,  without  de- 
ductions on  account  of  his  alleged  indebted- 
ness to  the  estat&  Upon  a  hearing  the  pro- 
bate court  held  that  he  was  indebted  to  the 
estate,  and  that  the  amount  of  the  same 
should  be  retained  out  of  bis  distributive 
sbare,  and  ordered  distribution  upon  that 
basis.  He  appealed  to  the  district  court  and 
when  he  reached  that  tribunal  he  asked  that 
the  proceedings  be  dismissed  because  the 
probate  court  was  without  jurisdiction  in 
such  cases.  The  application  was  denied,  and 
the  court  upon  the  proof  otTered,  found  that 
Holden  was  indebted  to  the  estate  upon  the 
account  and  the  note  in  the  sum  of  (902.44, 
and  that  the  amount  should  l>e  deemed  a 
part  of  the  fund  for  the  distribution,  and  re- 
tained from  the  share  which  the  defendant 
irould  otherwise  be  entitled  to  receive. 

Several  gronnds  of  error  are  alleged  here, 
and  the  first  is  that  the  probate  court  had  no 
jurisdiction  to  determine  the  alleged  indebt- 
edness of  Holden  to  the  estate,  nor  to  render 
judgments  on  such  ordinary  liabilities  against 
living  persons.  This  cannot  be  regarded  as 
an  action  by  the  administrators  to  recover 
money  from  Holden,  nor  to  obtain  a  judg- 
ment in  favor  of  the  estate  agabist  him.  It 
was  within  the  power  of  the  probate  court  to 
ascertain  the  extent  of  the  estate,  and  in 
whose  hands  the  funds  or  assets  of  the  estate 
were  held,  and  also  to  make  such  distribu- 
tion as  the  law  requires.  Holden  was  claim- 
ing a  share  of  the  estate,  and  it  devolved  on 
the  probate  court  to  determine  the  amount 
of  this  share,  and  whether  any  portion  of  it 
was  already  in  his  hands.  Before  distribu- 
tion could  be  made.  It  was  necessary  to  as- 
certain the  full  amount  of  the  fund  to  be 
distributed,  and  this  could  not  be  done  until 
it  was  determined  bow  much  of  the  fond 
Holden  held.  As  was  said  in  Proctor  v. 
Dlcklow,  57  Kan.  125,  45  Pac.  88,  "The  court 
having  jurisdiction  to  make  distribution  of 
the  estate,  it  follows,  as  a  necessary  Incident 
to  Its  Jurisdiction,  that  It  can  determine  who 
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Is  entitled  to  tbe  funds,  and  all  queatlona 
necessary  to  a  proper  distribution  of  the  es- 
tat&"  See,  also,  Keith  t.  Guthrie,  59  Kan. 
20O,  62  Pac.  435;  Lletman  t.  Lietman,  149 
Mo.  112.  50  S.  W.  307,  73  Am.  St.  Rep.  374; 
Woemer,  Adm.  S  142.  Any  one  Interested 
In  the  distribution  can  Invoke  this  Jurisdic- 
tion, and  therefore  it  vrais  competent  for  the 
administrators  to  apply  to  the  probate  court 
to  have  determined  how  much  of  Holden's 
share  remained  to  be  paid;  and,  as  an  in- 
cident. It  must  decide  the  extent  of  his  in- 
debtedness to  the  estate.  It  is  to  be  noted 
that  a  Judgment  for  the  amount  of  the  in- 
debtedness against  him  was  not  asked,  but 
it  was,  rather,  to  determine  what  amount  of 
the  fund  should  be  paid  to  him;  and  it  may 
be  further  remarked  that  he  appeared  in  the 
probate  court  without  questioning  its  Juris- 
diction, and  asked  for  a  decision  as  to  the 
amount  of  the  share  to  which  he  was  enti- 
tled. 

Exception  was  taken  to  the  admission  of 
a  book  of  accounts  purporting  to  have  been 
kept  by  Head,  and  which  contained  an  ac- 
count with  Bolden.  It  was  found  among  the 
effects  of  the  deceased  two  days  after  bis 
death.  It  was  in  bis  handwriting,  and  con- 
tained numerous  accounts  of  others  than 
Holden,  and  apparently  it  was  the  only  book 
of  accounts  kept  by  him.  The  account  in 
question  was  under  the  name  of  Charles  S. 
Holden,  and  was  constituted  of  entries  of 
debit  and  credit  ruunlng  oyer  a  considerable 
period  of  time;  and,  while  not  as  formal  or 
regular  as  would  have  been  kept  by  a  mer- 
chant, we  find  nothing  on  Its  face  to  throw 
discredit  upon  it.  No  particular  form  of 
keeping  accounts  is  prescribed  by  law  In  or- 
der to  make  them  admissible  in  evidence, 
and  tbe  question  of  the  competency  of  ac- 
counts Is  to  be  determined  from  their  ap- 
pearance and  character,  tbe  employment  and 
education  of  tbe  one  who  keeps  them,  the 
manner  in  which  other  and  similar  accounts 
were  entered,  and  the  circumstances  of  the 
case.  The  same  degree  of  formality  and 
regularity  is  certainly  not  expected  of  a  man 
like  Head,  who  was  an  aged  farmer,  of  lim- 
ited education,  as  would  be  of  an  expert  ac- 
countant; but,  although  the  account  was  not 
in  line  witb  the  best  methods  of  bookkeeping, 
we  think  it  was  sufficiently  formal  and  in- 
telligible, and  sufficiently  identified,  to  make 
it  admissible. 

Holden  set  up  tbe  statute  of  limitations  as 
a  bar  to  any  reduction  of  bis  share  because 
of  Indebtedness  to  Head  or  his  estate.  Tbe 
indebtedness,  or  at  least  a  portion  of  it,  would 
have  been  barred  if  an  ordinary  action  to  re- 
cover it  had  been  brought  Is  the  statute  ap- 
plicable when  the  quegtlon  is  whether  the  In- 
debtedness of  an  heir  to  an  estate  shall  be 
retained  out  of  bis  distributive  share?  We 
think  tbe  bar  of  tbe  statute  cannot  be  inter- 
posed in  such  cases.  The  theory  of  tbe  law 
(and  it  is  an  equitable  one)  Is  that  tbe  indebt- 
edness of  an  heir  of  the  estate  should  be  re- 


garded as  assets  of  tbe  estate  already  in  his 
hands,  and  that  bis  legacy  or  share  is  to  that 
extent  satisfied.  It  would  be  grossly  biequi- 
table  to  allow  an  heh:  to  obtain  his  full  share 
of  an  estate  while  he  was  withholding  a  por- 
tion of  the  same  that  was  already  In  his 
bands.  It  has  been  said  that  "it  is  against 
conscience  tliat  he  should  receive  anything 
out  of  the  ftmd  without  deducting  therefrom 
the  amount  of  the  fund  that  is  already  in  bis 
bands  as  a  debtor  of  the  estate."  Thiis  is  not 
a  mere  question  of  set-off,  but  of  equitable 
lien  and  right  of  retainer.  Smith  v.  Kearney, 
2  Barb.  Cb.  548.  Our  statute  of  limitations  is 
one  of  repose,  and  does  not  raise  a  presump- 
tion of  payment,  as  in  some  of  tbe  states. 
The  lapse  of  time  does  not  extinguish  an  obli- 
gation nor  satisfy  a  debt,  but  the  statute  sim- 
ply bars  the  remedy  and  prevents  tbe  use  of 
the  obligation  or  debt  as  a  cause  of  action  or 
affirmative  defense.  Some  of  the  courts  have 
held  that  the  statute  of  limitations  applies, 
and  that  there  can  be  no  deduction  from  a 
distributee's  share  on  account  of  an  Indebted- 
ness which  Is  barred.  Appeal  of  Milne,  90 
Pa.  483;  Allen  y.  Kdwards,  136  Mass.  138. 
But  the  better  and  probably  tbe  greater  num- 
ber of  authorities  hold  to  the  contrary  view. 
In  Courtenay  v.  Williams,  3  Hare,  639,  the 
chancellor  said  that  the  proper  answer  to  be 
made  to  a  legatee  who  asks  for  the  payment 
of  his  legacy  without  first  paying  his  debt, 
even  In  a  case  where  the  remedy  at  law  for 
tbe  collection  of  his  debt  was  barred  by  the 
statute  of  limitations,  is:  "You  ask  for  a 
portion  of  the  assets  of  the  testator,  but  you 
are  yourself  a  debtor  to  the  testator's  estate, 
and  bis  assets  are  diminished  pro  tanto  by 
your  default  It  is  against  conscience  that 
you  should  take  anything  out  of  the  estate  un- 
til you  have  made  good  what  you  owe  it " 
The  supreme  court  of  Indiana,  in  a  well-con- 
sidered case,  adopted  the  doctrine  that  a  dis- 
tributee is  not  entitled  to  receive  his  share 
while  be  retains  In  his  own  hands  a  part  of 
the  fund  out  of  which  his  own  and  the  shares 
of  other  distributees  are  to  be  paid,  and  that 
bis  indebtedness  to  the  estate  may  be  deduct- 
ed, although  a  recovery  upon  the  same  would 
be  barred  by  the  statute  of  limitations.  It 
was  there  said,  in  speaking  of  the  right  of  re- 
tainer, that:  "This  right  is  not  one  of  set-ofT, 
but  is  founded  on  the  principle  that  the  ad- 
ministrator or  executor  has  an  equitable  lien 
on  the  share  of  the  distributee  or  legatee  un- 
til the  latter  has  discharged  the  obligation 
which  he  owes  to  the  estate.  The  heh:  or 
legatee,  as  the  authorities  affirm,  is  not  in 
accordance  with  Justice  or  good  conscience, 
entitled  to  be  awarded  and  receive  his  share 
as  long  as  he  is  a  debtor  to  the  estate,  and 
thereby  has  in  bis  own  hands  a  part  of  tbe 
fund  upon  which  the  payment  of  bis  own 
share  and  tbe  shares  of  others  depend.  To 
allow  a  distributee  to  receive  bis  share  of  the 
fund  in  the  bands  of  the  administrator  for 
distribution,  while  the  former  is  in  default  in 
the  payment  and  discharge  of  his  own  obUga- 
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tlons  to  the  estate,  would  setre  to  dlminlah 
the  fund,  and  result,  perhaps,  to  the  prejudice 
of  others.  By  permitting  the  distributee  to. 
receive  his  share,  while  he  retains  a  part  of 
the  fund  in  his  own  hands,  out  of  which  bis 
share  ought  to  be  paid,  might,  and  frequently 
would,  result  in  awarding  to  him  a  portion  of 
the  fund  greater  than  that  received  by  other 
equally  entitled  distributees.  These  prin- 
ciples, in  reason,  do  and  must  apply  when  the 
recovery  of  the  debt  which  the  distributee 
owes  to  the  estate  is  barred  by  the  statute  of 
limitation.  The  statute  of  limitation  Is  one 
of  repose,  and  is  only  a  bar  to  the  remedy, 
and  not  to  the  debt  Itself,  simply  leaving  it 
unpaid,  without  any  legal  remedy  on  the  part 
of  the  creditor  to  enforce  its  payment  by  suit 
In  the  event  the  debtor  relies  on  the  statute 
as  a  defense.  Measured,  however,  by  a  moral 
standard,  and  one  in  accord  with  good  con- 
science, the  debtor  is  still  andor  an  obligation 
to  pay  his  debt,  although  a  recovery  thereon 
under  the  law  may  be  barred  by  the  lapse  of 
time."  Holmes  v.  McPbeeters,  49  N.  E.  4C>2. 
In  Missouri,  where  the  statute  is  similar  to 
our  own,  it  was  said  that:  "It  matters  not 
by  what  name  the  proceeding  Is  called,— 
whether  "retainer,'  'advancement,'  'set-off,'  or 
'assets  in  the  hands  of  the  legatee';  the  prac- 
tical result  is  the  same,  and  it  rests  upon 
wholesome  principles  of  right  and  justice, 
which  can  be  administered  in  probate  courts 
without  the  aid  of  a  court  of  conscience.  The 
reason,  necessity,  and  wisdom  of  the  rule  la 
striicingly  illustrated  in  this  case,  where  an 
insolvent  and  nonresident  legatee  seelcs  to  di- 
minish the  distributive  share  of  others,  while 
he  owes  the  estate  twice  as  much  as  his  leg- 
acy amounts  to.  •  •  •  It  Is  wholly  imma- 
terial whether  the  debt  of  the  legatee  Is  bar- 
red by  limitation  or  not;  the  right  to  write  It 
off  against  the  legacy  remains  unimpaired  by 
any  lapse  of  time."  Lietman  v.  Lietman,  su- 
pra. Bee,  also,  Tinkham  ▼.  Smith,  56  Vt 
187;  Armour  t.  Kendall,  15  R.  I.  193,  2  Atl. 
811;  Rogers  t.  Mnrdock,  45  Hun.  80;  In  re 
Bogart,  Z8  Hun,  400;  Wilson  v.  Kelly,  10  S. 
C.  216;  Oarrett  v.  Plerson,  29  Iowa,  804; 
Succession  of  Bongere,  28  La.  Ann.  743; 
Coates  V.  Coates,  33  Beav.  249;  Fiscus  v. 
Fiscus,  127  Ind.  283,  20  N.  B.  831;  2  Woemer, 
Adm.  I  504;  Jeffs  v.  Wood,  2  P.  Wma.  128. 
We  find  no  error  in  the  record,  and  there- 
fore the  Judgment  of  the  district  court  will  be 
affirmed.    All  the  justices  concurring. 


KANSAS  CITY  v.  GILBERT  et  al 

(Supreme  Court  of  Kansas.    Oct.  11.  1902.) 

MUNICIPAL  CORPORATIONS— LIVE  WIRE— NEO- 
LIOBNCB  OP  POLICEMAN. 

1.  Assoming,  but  not  deciding,  that  a  city 
policeman  is  a  mere  peace  officer  of  the  state, 
and  not  an  agent  of  the  municipality,  compe- 
tent in  the  lack  of  statute  or  ordinance  to 
charge  the  latter  with  responsibility  for  bis 
negligence  in  failing  to  properly  remove  dan* 
gerous  olistrurtions  to  street  travel,  or  to 
<n<4rd  the  public  against  them;    yet.  If  a  city 


negligently  allows  a  broken  and  suspended  elec- 
tric wire  to  remain  upon  the  sidewalk  after 
falling  down,  it  will  be  liable  for  injuries  fol- 
lowing the  negligent  act  of  a  policeman  in  so 
moving  the  wire  as  to  constitute  it  a  con- 
ductor of  the  electric  current  from  al>ove,  and 
in  failing  to  guard  or  warn  passers-by  against 
it,  not  because  of  the  policeman's  negligent 
performance  of  a  legally  imposed  duty,  but 
because  of  its  own  negligence  in  allowing  the 
wire  to  remain  down  exposing  the  public  to 
the  hazard  of  being  so  misplaced  or  meddled 
with  as  to  do  harm. 
(Syllabus  by  the  Coart.) 

In  banc.  Error  from  court  of  common 
pleas,  Wyandotte  county;  Wm.  G.  Holt, 
Judge. 

Action  by  Edward  Gilbert  and  others 
against  the  city  of  Kansas  City.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

T.  A.  Pollock  and  M.  J.  Reits,  for  plalntUt 
In  error.  L.  W.  Keplinger  and  O.  W.  Trlck- 
ett,  for  defendants  In  error. 

DOSTER,  C.  J.  This  was  an  action  for 
damages  sustained  by  the  plaintiff,  a  small 
boy,  coming  In  contact  with  an  electrically 
charged  wire  which  bad  fallen  down,  and 
which,  after  falling  down,  the  d^endant,  the 
city,  had  negligently  allowed  to  remain  upon 
one  of  Its  sidewalks.  The  accident  occurred 
on  a  Saturday  afternoon.  According  to  some 
of  the  testimony  the  wire  had  been  down 
since  the  preceding  Thursday,  and  according 
to  other  testimony  it  bad  been  down  about 
eight  hours;  and  the  jury,  In  answer  to  a 
question  whether  It  had  been  down  "for  at 
least  several  hours  prior  to  the  Injury  to 
plaintiff,"  answered  that  It  had.  The  wire 
which  caused  the  Injury  was  a  broken  tele- 
graph or  telephone  wire,  which  had  fallen 
across  or  near  by  a  "span  wire"  of  an  elec- 
tric street  railway  line,  and  which  span  wire 
had  evidently  become  charged  with  electrici- 
ty through  some  defective  insulation.  There 
was  no  evidence  of  actual  notice  to  the  gov- 
erning officers  of  the  dty  of  the  broken  and 
dangerous  condition  of  the  wire.  A  few 
minutes  before  the  accident  a  policeman  dis- 
covered the  pendent  end  of  the  wire  laying 
on  the  sidewalk.  He  coiled  It  up  and  laid 
the  coil  at  the  foot  of  a  post  at  the  edge 
of  the  sidewalk,  and  started  to  report  the 
fact  of  its  being  down.  He  should  have  re- 
mained in  proximity  to  the  wire,  so  as  to 
warn  passers-by  against  it  until  be  could 
have  been  relieved  from  the  duty.  Such 
seems  to  be  the  charge  of  negligence,  so  far 
as  he  was  concerned.  The  policeman  did 
not  receive  any  shock  from  the  wire,  bat  evi- 
dently it  soon  became  charged,  because  pree- 
ently  the  plaintiff  came  in  contact  with  It 
and  received  his  Injuries.  It  is  probable  that 
the  act  of  the  officer  in  shifting  the  wire 
caused  It  to  come  In  contact  with  the  elec- 
trically charged  span  wire  above,  and  re- 
ceive a  current  from  that  source.  The  jury 
returned  a  general  verdict  in  favor  of  the 
plaintiff,  and  were  also  asked  and  made  an- 
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flwers  to  special  qnestlonB,  of  wblcb  those 
material  to  notice  vrere  as  follows:  "(16) 
Did  the  policeman,  Mosby,  remove  the  wire 
by  wblcb  the  plalntllF  was  Injured  from  the 
■iidewalk,  and  place  It  at  the  foot  of  pole 
«f  the  street  railway,  at  the  place  where 
the  accident  to  the  plaintiff  occurred,  about 
Are  minutes  before  the  accident  happened? 
Answer.  Yes.  (17)  If  you  answer  the  preced- 
ing question  In  the  affirmative,  state  if  Police 
Officer  Mosby  was  negligent  In  placing  and 
leaving  such  broken  wire  as  be  did?  An- 
rwer.  Yes.  (18)  If  you  answer  the  last  ques- 
tion, that  Police  Officer  Mosby  was  negligent, 
state  If  such  negligence  was  the  direct  cause 
•f  the  plaintiff's  Injuries.  Answer.  Partly. 
{19)  If  you  answer  question  No.  17  In  the 
affirmative,  state  If  the  act  of  the  ptflice- 
man,  Mosby,  In  placing  the  wire  at  the  foot 
of  the  i)ole  supporting  the  span  wire  of  West 
fUde  Hallway  Oompany  at  the  place  of  the 
accident,  was  one  direct  cause  of  the  acci- 
dent, without  which  It  would  not  have  occur- 
red? Answer.  Yes."  No  ordinance  Imposing 
upon  policemen  any  duty  in  respect  of  dan- 
gerons  conditions  of  street  travel  was  Intro- 
dnced.  Judgment  went  against  the  city,  to 
reverse  which  It  has  prosecuted  error. 

The  plaintiff  in  error  claims  that  the  peti- 
tion charged  the  city  with  negligence  In  al- 
lowing the  wire  to  remain  down  after  suffi- 
cient lapse  of  time  to  Impart  constructive 
notice  of  Its  dangerous  condition,  whereas, 
u  is  further  claimed,  the  above-quoted  find- 
ings and  other  incidents  of  the  trial  sbow 
that  recovery  was  allowed  for  the  negligence 
of  the  policeman,  and  that,  such  being  the 
case,  the  Judgment  was  erroneous,  because, 
as  Is  also  contended,  a  ];>oIlceman,  In  law, 
la  a  ma^e  peace  officer  of  the  state,  and  not 
an  agent  of  the  city,  qualified.  In  the  lack 
of  statute  or  ordinance,  to  charge  the  latter 
with  responsibility  for  his  negligent  acts. 
The  criticism  of  the  petition  Is  not  well 
founded.  Its  allegations  were  sufficient  to 
permit  a  recovery  on  the  theory  of  the  city's 
liability  for  the  negligence  of  the  police  of* 
Hcer,  assuming  him  to  have  been  a  legally 
authorized  agent,  as  well  as  to  recover  on  the 
theory,  of  constructive  notice  by  lapse  of 
time.  There  are  many  decisions  holding 
cities  exempt  from  liability  for  the  negligent 
acts  of  a  policeman  in  cases  where  they 
have  not  been  constituted  by  statute  or  ordi- 
nance the  agents  of  the  municipality.  Pe- 
ters V.  C^ty  of  Llndsborg,  40  Kan.  654.  20 
Pac.  490,  is  one,  and  City  of  Columbus  v. 
Ogletree,  96  Ga.  177,  22  S.  E.  709,  and  Cook 
V.  City  of  Anamosa,  66  Iowa,  427,  23  N.  W. 
907,  are  others.  However,  It  Is  not  neces- 
•ary  to  determine  the  question  of  the  city's 
liability  for  the  negligence  of  policeman  Mos- 
by. The  findings  of  the  Jury  are  not  to  be 
interpreted  as  founding  the  recovery  on  his 
acts.  A  charge  of  dangerous  condition  of 
the  street,  resulting  from  a  broken  electric 
wire  falling  and  resting  on  the  sidewalk, 
was  made.    The  evidence  and  findings  did 


nothing  more  than  show  that  such  generally 
dangerous  condition  was  given  specific  char- 
acter and  force  by  the  negligent  act  of  the 
officer.  Just  as  such  character  and  force 
might  have  been  given  by  the  like  act  of 
any  other  i)er8on.  The  general  act  of  neg- 
ligence charged  and  proved  was  the  leaving 
of  the  broken  wire  to  bang  from  above  to 
the  sidewalk  below,  exposing  the  public  to 
those  dangers  which  some  specific  occur- 
rence, like  the  act  of  Policeman  Mosby, 
might  bring  Into  play.  The  claim  of  negli- 
gence in  this  respect  was  submitted  to  the 
Jury  under  appropriate  instructions,  and 
therefore  a  finding  of  the  truth  of  the  claim 
must  be  regarded  as  Included  In  the  general 
verdict.  If  one  puts  a  dangerous  mechanical 
contrivance  in  the  public  highway,— one  lia- 
ble to  do  harm  If  disarranged  or  meddled 
with,— and  some  meddler  does  disarrange  or 
set  it  In  motion  to  the  Injury  of  another 
person,  it  is  no  answer  to  say  that  the  one 
whose  act  proximately  In  point  of  time  or 
physical  volition  caused  the  injury  was  not 
the  agent  of  the  one  who  exposed  the  ma- 
chine to  the  hazard  of  being  meddled  with. 
True,  It  was  the  act  of  the  policeman  In 
changing  the  position  of  the  pendent  wire 
BO  as  to  receive  the  electric  current  from  the 
defectively  Insulated  span  wire  above  that 
produced  the  injury;  but  In  law  the  respon- 
sible cause  of  the  Injury,  or  an  equally  re- 
sponsible cause  of  It,  was  the  negligent  act 
of  the  city  in  allowing  the  wire  to  bang 
down,  subject  to  the  chances  of  being  so 
moved  about  as  to  be  made  into  a  conductor 
of  the  electric  current  above. 

Some  other,  but  mhior,  claims  of  error  are 
made,  but  none  of  them  are  well  taken. 

The  Judgment  of  the  court  below  Is  affirm- 
ed.   All  the  Justices   concurring. 


ALLEN  et  al.  v.  PARRISH.* 
(Supreme  Court  of  Kansas.    Oct.  11,  1902.) 

ATTORNBT— RIGHT  TO  COMPENSATION. 

1.  An  attorney  at  law,  representing  a  party 
bavlDg  a  case  pending  in  this  court,  became  111, 
and  was  unable  to  attend.  With  the  consent 
of  his  client,  he  called  on  another  lawyer  to 
argue  the  case,  but  notblug  was  said  about 
compensation  for  his  services.  There  was  a 
written  contract  between  the  attorney  first 
mentioned  and  the  client,  by  the  terms  of  which 
it  was  agreed  that  the  former  should  conduct 
the  litigation  for  a  stipulated  fee.  Of  this  con- 
tract tlie  counsel  appearing  in  this  court  bad 
no  knowledge.  In  an  action  against  the  client 
for  compensation  by  the  counsel  reiiresenting 
him  in  this  court,  held,  that  the  written  con- 
tract was  inadmissible  -  in  evidence  on  behalf 
of  the  defendant,  and  that  the  right  to  recover 
for  services  could  not  be  affected  by  an  un- 
derstanding between  the  first  attorney  and  the 
client  that  the  attorney  appearing  here  wooid 
do  so  without  charge. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Allen 
county;  L.  Stlllwell,  Judge. 

.Action  by  Stephen  H.  Allen  and  others 
against  Oeorge  W.  Parriab.     Judgment  for 

.Rehearing  denl.A     Dg'^^d  by  KjOOg  IC 
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defendant,  and  plalntiffa  bring  error.     Be- 
versed. 

Campbell  &  Gcoshom  and  Allen  &  Allen, 
for  plaintiffs  In  error.  Bennett  &  Morse,  for 
defendant  In  error. 

SMITH,  J.  This  was  an  action  for  the  re- 
covery of  attorney's  fees.  Defendant  In  ee- 
ror  entered  Into  a  written  contract  with 
Judge  J.  F.  Thompson,  a  practicing  lawyo: 
residing  In  lola,  in  which  it  was  stipulated 
that  for  a  certain  sum  the  latter  would  carry 
through  to  final  Judgment  an  action  brought 
by  Farrlsh  to  cancel  a  gas  and  oil  lease  on 
his  land  held  by  the  Palmer  Oil  &  Gas 
Company.  After  a  decree  had  been  entered 
against  the  gas  company  in  the  district  court, 
proceedings  In  error  were  prosecuted  by  the 
latter  to  this  court  The  Judgment  of  the 
court  below  was  affirmed.  Palmer  t.  Parish, 
61  Kan.  311,  69  Pac.  640.  Tbe  brief  for  this 
court  was  prepared  by  Judge  Thompson. 
The  case  was  assigned  for  argument  on  De- 
cember 6,  1889.  A  day  or  two  before  that 
time,  Judge  Thompson  was  taken  111.  His 
client  was  informed  that,  if  he  desired  the 
case  to  be  argued  orally,  other  counsel  must 
appear  before  the  supreme  court.  It  was 
finally  agreed  that  Judge  Stephen  H.  Allen, 
of  Topeka,  should  be  called  on  to  argue  the 
case;  which  he  did.  Nothing  was  said  by 
Farrlsh  to  Judge  Thompson  about  payment 
to  Judge  Allen  as  compensation  for  his  serr- 
Ices.  Defendant  in  error  testified  that  he 
presumed  Judge  Thompson  wonld  satisfy 
Judge  Allen  In  some  way,  and  that  the  under- 
standing was  that  he  (Parrisb)  should  have 
the  benefit  of  Judge  Allen's'  services  without 
cost  to  him.  Of  such  understanding  the 
plaintiffs  In  error  were  not  advised.  They 
understood  that  Judge  Allen  was  to  appear 
and  argue  the  case  in  behalf  of  Parrish,  with 
no  other  agreement  for  payment  than  the 
law  Implies  from  the  rendering  of  such  serv- 
ices. Tbe  court  below  instructed  the  Jury 
that  if,  in  the  several  conversations  had  be- 
tween the  defendant  below  and  Judge 
Thompson,  it  was  agreed  that  Judge  Thomp- 
son should  request  Judge  Allen  to  appear  In 
the  supreme  court  and  argue  the  case,  then 
Parrish  would  be  liable  to  tbe  plaintiffs  in 
the  action.  The  court  below  further  Instruct- 
ed that  if  Judge  Thompson  gave  his  client  to 
understand  that  he  (Thompson)  would  defray 
the  slight  additional  expense  for  counsel  fees, 
or  that  the  services  would  be  rendered  by 
Judge  Allen  as  a  matter  of  courtesy  to  a 
brother  lawyer,  then  there  could  be  no  re- 
covery in  tbe  action.  There  were  a  verdict 
and  Judgment  for  tbe  defendant  below. 

We  think  the  court  erred  in  giving  the  in- 
struction, the  substance  of  which  Is  set  out 
Inst  above.  The  theory  adopted  by  tbe  trial 
court  leaves  out  of  consideration  the  rights 
of  Judge  Allen  to  compensation,  which  the 
law  implies  from  the  fact  of  bis  employment 
witb  the  Imowledge  and  consent  of  Parrish, 
and  allows  him  to  be  paid,  or  not,  as  Judgs 


Thompson  and  his  client  may  bave  agreed 
in  the  absence  of  Judge  Allen,  and  without 
any  knowledge  on  his  part  of  the  agreement 
between  them.  It  was  established  on  tbe 
trial  that  plaintiffs  In  error  bad  no  knowl- 
edge of  tbe  original  contract  between  de- 
fendant in  error  and  Judge  Thompson,  which 
fixed  the  fees  of  the  latter  for  carrying  on  tbe 
Utigation. 

The  contract  was  admitted  In  tbe  evidence 
on  behalf  of  the  defendant  bdow.  This  we 
think  was  error.  If  the  defendant  below  de- 
sired to  escape  a  liability  to  plaintiffs  In  er- 
ror, he  should  have  informed  them  of  his  con- 
tract witb  Judge  Thompson,  and  given  them 
the  option  of  looking  to  the  latter  for  pay- 
ment of  fees,  or  of  not  undertaking  to  assist 
In  tbe  presentation  of  the  case  to  this  court. 
In  Brlgham  v.  Foster,  7  Alien,  419,  it  was 
held:  "A  party  to  a  suit  in  which  the  em- 
ployment of  senior  counsel  is  necessary  is  lia- 
ble for  the  reasonable  value  of  the  services 
of  a  counselor  at  law  who  acts  as  senior 
counsel  at  the  trial.  In  his  presence,  in  con- 
sultation with  iiim,  and  without  objection 
from  him,  under  a  retainer  for  that  purpose 
by  the  attorney  of  record,  although  there  was 
a  secret  agreement  between  him  and  the  at- 
torney of  record  that  such  services  should  be 
paid  for  by  the  latter."  See,  also,  Hogate  v. 
Edwards,  65  Ind.  372;  Sedgwick  t.  Bliss,  23 
Neb.  617,  37  N.  W.  483.  Plaintiffs  in  error 
had  a  right  to  suppose  that  they  were  work- 
ing for  Parrish,  and  the  latta  must  have 
knonn  that  compensation  would  be  expected 
from  blm.  He  gave  no  suggestion  which 
would  Induce  a  different  belief.  In  E^nls  t. 
Hultz,  46  Iowa.  76,  an  <vposlte  position  is 
taken.  We  are  quite  well  satisfied,  howevo", 
that  tbe  rule  of  tbe  former  cases  is  supported 
by  better  reason. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  tbe 
Justices  concurring. 


MOOBE     V.    NATIONAL     COUNCIL     OP 

KNIGHTS   AND   LADIES   OF 

SECURITY  et  ai. 

(Supreme  Court  of  Kansas.    Oct.  11,  1902.) 

BENEFIT  SOCIETY— EXPULSION  OF   MEMBKtt- 
REVIBW   BY   COURT— WAIVER    OP   OB- 
JECTIONS-DUB PROCESS  OF  LAW. 

1.  Applying  tbe  rule  laid  down  in  Beno 
Lodge,  No.  90,  I.  O.  O.  F^  v.  Grand  Lodge 
I.  O.  O.  F.,  37  Pac.  1003.  54  Kan.  73.  26  L. 
B.  A.  98.  no  error  is  found  in  the  proceedings 
of  the  defendant  in  error  herein  in  disciplining 
one  of  the  members  of  the  association. 

2.  Where  one  appears  before  a  tribunal  in 
response  to  a  citation  to  so  appear  and  answer 
for  a  specified  olTense,  and  does  not  ask  for 
farther  time  in  which  to  prepare  his  defense, 
or  for  srreater  detail  in  the  specification  of 
charges,  but  only  urges  tbe  nonjarisdictiou  of 
the  tribunal  to  try,  he  waives  both  of  such  ob- 
jections. 

3.  Due  proceedings,  based  upon  proper  by- 
laws of  a  voluntary  association,  in  the  disci- 
plining of  members  thereof,  constitute  due 
process  of  law;   and  such  proceedings  Jsajr  go~ 
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to  the  length  of  the  expulsion  of  a  member, 
and  thereby  to  the  forfeiting  of  property  rights 
which  might  accrue  to  such  member. 

(SjUaboa  by  the  Court) 

In  banc.  Error  from  district  court,  Shaw- 
nee county;   Z.  T.  Hazen,  Judge. 

Action  by  Ed.  Q.  Moore  against  the  Na- 
tional ConncU  of  the. Knights  and  Ladles  of 
Secnrity  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Aflarmed. 

Defendant  In  error  Is  a  fraternal  benefld- 
iry  Bociety,  of  which  plaintiff  in  error  was  a 
member.  One  of  Its  by-laws  provides:  "No 
circular  •  •  •  relating  to  the  ritual,  laws, 
or  general  management  of  the  order,  or 
abase  of  any  officer  in  the  order  shall  be  pub- 
lished, Issued,  or  drctUated  by  *  •  •  a 
member  of  the  order,  •  •  •  unless  the 
Hime  shall  bear  the  approval  of  the  national 
conncil  or  executive  committee,  and.  If  Is- 
sued and  circulated  without  such  approval, 
the  member  shall,  upon  proof  thereof,  be 
deemed  guilty  of  'Improper  conduct,'  and 
be  liable  to  suspension,  at  the  discretion  of 
the  national  council  or  executive  committee." 
Plaintiff  was  charged  before  the  executive 
committee  of  the  national  council  with  pub- 
lishing, issuing,  and  circulating  a  certain  li- 
belous circular,  headed,  "Call  for  Delegate 
Meetbig,  Knights  and  Ladles  of  Security." 
The  circular  contained  severe  charges 
against  the  general  management  of  the  or- 
der, imputing  to  It  not  merely  Incompetency, 
but  criminality,  and  called  a  meeting  to  con- 
aider  the  matters.  Its  tendency  was  to  dis- 
credit the  order,  and  even  went  to  the  extent 
of  a  proposal  to  subvert  the  regular  man- 
agement by  a  revolutionary  reorganization  of 
the  order.  A  citation  was  issued  and  served 
personally  upon  the  plaintiff.  It  was  as  fol- 
lovs:  "National  CouncU,  Knights  and  La- 
dies of  Security.  Office  of  National  Presi- 
dent. To  Ed.  O.  Moore,  Topeka,  Kan.:  You 
are  hereby  cited  to  appear  forthwith  before 
the  national  executive  committee  of  the 
Knights  and  Ladles  of  Security,  at  the  par- 
lors in  the  third  story  of  Security  Building, 
'01  and  708  Kansas  avenue,  Topeka,  Kansas, 
to  show  cause  why  yon  shall  not  be  adjudged 
gnilty  of  improper  conduct  and  suspended 
from  the  said  order,  for  having  violated  the 
constitution  and  laws  of  the  Knights  and  La- 
dies of  Security  by  publishing.  Issuing,  and 
circulating  a  certain  libelous  circular,  head- 
ed, 'Call  for  Delegate  Meeting,  Knights  and 
Udles  of  Security,'  and  signed  by  B.  G. 
Moore,  President,  and  others.  Including  your- 
telf.  You  will  disregard  this  citation  at  your 
pera  By  order  of  the  executive  committee. 
W.  B.  KIrkpatrick,  National  President.  At- 
test: J.  M.  Wallace,  National  Secretary." 
Ju  response  to  this  citation,  plaintiff  appear- 
ed at  the  time  and  place  indicated  therein, 
and  neither  made  request  for  further  time, 
nor  objected  to  the  proceedings  because  he 
had  not  been  sufficiently  Informed  as  to  the 
charges  against  him.  He  admitted  having 
dgned  the  circular  referred  to,  but  claimed 
TO  P.— 23 


that  the  executive  committee  had  no  Juris- 
diction, under  the  laws  of  the  order,  to  try 
the  offense  charged  against  him.  Tberei^- 
on  the  committee  found  him  guilty,  and  or- 
dered bis  indefinite  suspension  from  member- 
ship in  the  order.  To  compel  rescission  of 
this  order,  and  his  reinstatement  in  said  de- 
fendant society,  he  brought  bis  action  in  quo 
warranto  In  the  district  court  of  Shawnee 
county,  which  refused  him  relief,  and  he 
brings  this  proceeding  to  reverse  the  action 
of  said  court 

Thos.  H.  Bain,  Waters  &  Waters,  and  Geo. 
W.  Clark,  for  plaintiff  In  error.  G.  A.  Huron 
and  David  Overymer,  for  defendants  In  er- 
ror. 

CUNNINGHAM,  J.  (after  stating  the 
facts).  The  overruling  of  the  motion  for  a 
new  trial  is  the  only  action  of  the  trial  court 
assigned  as  error.  In  support  of  this,  sev- 
eral reasons  are  urged,  all  of  which  go  either 
to  the  Jurisdiction  of  the  national  council 
over  the  plaintiff  in  error,  over  the  offense 
charged  against  him  or  to  the  regularity  of 
the  proceedings  had.  We  find  it  more  con- 
venient to  discuss  these  matters  generally, 
rather  than  specifically  and  seriatim. 

This  couri  has  annotmced  In  Reno  Lodge, 
No.  90, 1.  O.  O.  F.,  T.  Grand  Lodge  L  O.  O.  F., 
54  Kan.  73,  37  Pac.  1003,  26  L.  R.  A.  98 
(page  80,  54  Kan.,  and  page  1004,  87  Pac): 
"Where  the  question  involved  is  one  of  policy 
or  discipline,  courts  will  not  ordinarily  inter- 
fere, but  will  leave  all  such  questions  to  be 
settled  in  the  manner  pointed  out  by  the 
regulations  of  the  order.  Such  societies  are 
formed  by  the  merely  voluntary  association 
of  individuals  for  tiie  accomplishment  of 
such  objects  as  they  have  mutually  agreed 
on."  The  law  Is  further  laid  down  In  the 
syllabus  of  this  case  as  follows  (page  73,  54 
Kan.,  and  page  1003,  37  Pac):  "Courts  will 
not  undertake  to  direct  or  control  the  Inter- 
nal policy  of  such  societies,  nor  to  decide 
questions  relating  to  the  discipline  of  Its 
members,  but  will  leave  the  society  free  to 
carry  out  any  lawful  purpose  in  Its  own 
way,  and  in  accordance  with  Its  own  rules 
and  regulations."  The  application  of  this  rule 
to  this  case  leaves  us  but  to  Inquire  wheth- 
er there  was  a  legal  by-law  applicable  to 
the  case  of  the  plaintiff  in  error;  whether 
the  procedure  by  the  executive  committee 
In  the  trial  of  the  plaintiff  in  error  was  In 
good  faith,  in  accord  with  such  by-law,  and 
not  violative  of  the  law  of  the  land.  We 
conclude  that  the  by-law  quoted  in  the  state- 
ment of  facts  authorized  the  trial  of  the 
plaintiff  In  error  for  the  offense  charged  be- 
fore the  executive  committee.  While  other 
by-laws  provide  for  the  trial  of  other  of- 
fenses committed  by  members  of  the  order 
before  a  subordinate  cotmcil,  yet  the  terms 
of  the  quoted  by-law  seem  clearly  to  commit 
to  the  executive  committee  or  the  national 
council  the  trial  of  the  offense  charged 
against  the  plaintiff  In  ^^r.^  byL^OOglC 
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It  Is  urged  that  the  notice  served  upon 
him  was  Ineffectual  to  conf^  Jurisdiction, 
for  the  reason  that  it  required  him  to  appear 
forthwith,  and  because  no  copy  of  the  char- 
ges accompanied  the  citation,  as  provided  in 
one  of  the  by-laws  regulating  the  trial  and 
procedure.  It  appears,  however,  that  plain- 
tiir  did  appear  in  obedience  to  the  citation, 
and  made  no  objection  to  proceeding  with 
the  trial,  except  to  urge  the  want  of  jurisdic- 
tion in  the  executive  committee  to  so  proceed, 
because  of  the  want  of  a  by-law  conferring 
upon  it  such  Jurisdiction.  He  did  not  sug- 
gest that  he  was  not  fully  informed  as  to  the 
nature  and  character  of  the  accusation  char- 
ged against  him,  or  that  he  desired  further 
time,  but,  on  the  other  hand,  intimated  that 
be  was  fully  informed  of  the  charges  pre- 
ferred, and  did  not  wish  for  further  time. 
We  think,  by  so  doing,  he  waived  both  of 
these  objections. 

It  is  further  urged  that  no  proof  was  intro- 
duced against  him  upon  this  investigation. 
The  evidence  upon  the  trial  in  the  district 
court  shows  that  plaintiff  in  error  freely  ad- 
mitted that  he  signed  and  published  the  cir- 
cular. That  behig  the  offense  with  which 
be  was  charged,  his  admission  waived  fur- 
thet  proof.    It  was  proof. 

It  is  further  urged,  as  the  circular  was  an 
attadc  upon  the  management  of  the  affairs 
of  the  order  by  the  national  council,  and  as 
the  executive  council  was  largely  responsible 
for  that  management,  that  such  charges 
were  essentially  an  accusation  against  the 
executive  committee,  hence  to  permit  the  ex- 
ecutive committee  to  try  the  question  of  the 
guilt  or  innocence  of  the  plaintiff  in  error 
was  allowing  a  person  to  adjudge  bis  own 
case,  which  is  against  public  policy.  It 
might  be  a  suflScient  answer  to  this  to  say 
the  trial  took  place  under  the  provisioBS  of  a 
by-law  of  the  order,  to  which  plaintiff  in  er- 
ror, by  becoming  a  member  thereof,  fully  as- 
sented, and,  as  such,  fUls  within  the  prin- 
ciple announced  In  Reno  Lodge,  No.  98,  I.  O. 
O.  F.,  V.  Grand  Lodge  I.  O.  O.  F.,  supra. 
But  further  than  this,  the  offense  charged 
against  the  plaintiff  was  one  against  the  or- 
der fundamentally,  and  the  aspersions  con- 
tained in  the  circnlar  were  directed  to  the 
subversion  and  destruction,  or  at  least  to 
the  serious  Injury,  ot  the  order.  It  was  the 
clear  duty,  under  the  rules  of  the  order,  for 
the  executive  committee,  which  In  the  in- 
terim of  the  sessions  of  the  national  council 
was  charged  with  the  protection  of  the  In- 
terests of  the  order,  to  take  such  steps  as 
would  preserve  the  Integrity  of  the  order,  al- 
though incidentally  in  such  proceedings  the 
correctness  or  even  honesty  of  the  actions 
of  the  committee  might  be  drawn  in  ques- 
tion. The  ultimate  fact  to  be  tried  was 
whether  plaintiff  bad  violated  the  rules  ot 
the  order  In  his  effort  to  rectify  the  abusea 
which  he  claimed  had  been  committed.  The 
by-laws  provide  abundant  means  by  which 
he  might  have  presented  and  had  investigat- 


ed the  charges  which  he  made,  by  other 
means  than  those  he  used.  Instead  of  pur- 
suing these,  he  chose  to  pursue  others,  wblcb 
were  obnoxious  to  the  by-laws  of  the  order. 
We  think  the  executive  committee  had  a 
clear  right  to  inquire  into  these  unauthor- 
ized proceedhigs.  It  was  not  Investigating 
the  truth  or  falsity  of  'the  charges  made  by 
plaintiff  in  error.  Their  truth  was  not  » 
Justiflcation  for  him.  If  he  desired  an  In- 
vestigation, be  must  follow  the  law,  not 
nuUify  it 

Dpon  the  trial  the  executive  committee  In- 
definitely suspended  the  plaintiff  in  error, 
and,  between  the  time  of  this  action  and  re- 
ceipt of  the  notice  thereof  by  the  subordi- 
nate council  to  which  Moore  belonged,  he 
paid  to  his  council  certain  dues  owing  from 
him;  and  it  Is  claimed  that  the  receipt  of 
these  dues  waived  the  sentence  of  suspen- 
sion. To  this  we  do  not  agree.  He  was  not 
suspended,  so  far  as  the  subordinate  council 
was  concerned,  tmtil  it  bad  received  official 
notification  thereof.  Up  to  this  time  be  was 
a  member,  and,  undoubtedly,  had  he  died 
prior  to  that  time,  his  beneficiaries  would 
have  been  entitled  to  receive  the  amount 
spedfled  In  his  beneficiary  certificate.  Be- 
sides, the  sentence  was  one  of  suspension 
only  and  not  of  expulsion.  It  might  never 
become  dfective  as  to  the  subordinate  coun- 
cil, and  he  had  a  rl^t  to  keep  his  beneficiary 
certificate  to  full  force  by  the  payment  of 
dues  thereunder  until  his  suspension  became 
effective,  and  this,  and  this  only,  he  did. 

It  is  further  urged  that  the  property  rights 
of  the  plaintiff  in  error  may  not  be  taken 
from  him  except  by  due  process  of  law.  Hie 
correctness  of  this  proposition  Is  freely 
granted.  The  right  to  be  free  from  disci- 
pline Is  not,  however,  a  property  right;  and 
discipline  may  proceed  to  the  point  of  sus- 
pension or  expulsion  from  the  order,  even 
though  such  disciplinary  measures  result  In 
the  forfeiture  of  the  rights  of  the  expelled 
member.  Beyond  this,  due  proceedings  based 
upon  proper  by-laws  of  a  voluntary  assooia- 
tion  constitute  due  process  of  law  as  to  mem- 
bers of  such  an  association. 

We  are  unable  to  find  In  the  proceedings 
of  the  district  comrt  of  Shawnee  county,  or 
Its  Judgment  upon  the  entire  case,  any  error; 
hence  affirm  its  Judgment  All  the  Justice* 
concurring. 


In  re  JUSTUS. 
(Supreme  Court  of  Kansas.    Oct  11,  1902.) 

CRIMINAL     LAW— VENUE^-jmUSDICnON— 
SBNTENCBl 

1.  A.  statnt*  of  Oklahoma  made  It  maada- 
tory  upon  the  eonrt  to  change  the  venae  of  • 
criminal  cause,  where  certain  matters  war* 
made  to  appear  by  affidavits.  The  required 
affidavits  were  filed,  but  the  court,  refusing  to 
change  the  venue,  held  the  cause  for  trial, 
which  trial  resulted  in  the  conviction  and  sen- 
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t«oce  of  the  defendant  ff«M,  that  the  filing 
of  such  affidavits  did  not  oast  the  court  of  jn- 
risdiotion,  that  the  sentence  prouonnced  by  the 
court  is  not  void,  and  that  defendant  is  not 
entitled  to  be  discharged  from  imprisoiunent 
thereunder  upon  a  writ  of  habeas  corpus. 
(Syllabus  by  the  Court) 

In  banc.    Habeas  corpus  proceedings  by  Ed- 
ward B.  Justus.    Petition  denied. 

H.  R.  Thurston,  for  petitioner.  J.  C.  Bob- 
berts,  Atty.  Gen.,  for  respondent 

GUXNINGHAM,  J.  This  Is  an  original 
proceeding  in  habeas  corpus.  Petitioner  Is 
Gonflned  In  the  penitentiary  at  Lansing,  Kan., 
by  -virtue  of  a  judgment  of  the  district  court 
of  the  Fourth  Judicial  district  of  the  territory 
of  Oklahoma,  for  Kay  county.  The  return  of 
the  -warden  sets  up  in  full  the  order  of  that 
court  for  the  confinement  of  the  i>etitloner. 
To  thia  return,  petitioner  demurs.  We  great- 
ly doubt  whether,  in  this  condition  of  the 
pleadings,  the  question  sought  to  be  raised  is 
properly  presented,  but,  -waiving  this,  -we  look 
into  the  merits  of  -Qie  petltiouer's  application. 
He  rests  his  right  to  be  discharged  upon  the 
fcdlowlng  claim:  The  statutes  of  Oklahoma 
rrorUe  (section  5138,  St  1893):  'If  tiie  of- 
fense enlarged  in  the  Indictment  Is  punishable 
with  death  or  imprisonment  lu  the  territorial 
prison  for  life,  if  It  be  made  to  appear  by 
the  affidavft  of  the  accused,  and  two  disin- 
terested persons  that  a  fair  and  Impartial  trial 
cannot  be  had  in  such  county,  the  change 
must  be  granted."  The  offense  charged 
against  the  petitioner  -was  of  the  kind  men- 
tioned In  this  statute.  It  -was  made  to  ap- 
pear by  Ills  affida-rlt  and  that  of  two  disin- 
terested pers«»s  that  a  fab:  and  Impartial  trial 
conld  not  be  bad  In  Kay  oonnty,  and  an  ap- 
plication was  based  tbereon  for  a  change  of 
Teane  as  therein  provided.  This  application 
was  refnsed,  and  the  trial  of  the  petitioner 
resulted  in  his  conviction,  and  the  sentence 
by  Tlrttw  of  -which  be  is  being  detained  by 
the  rsspondent  His  claim  Is,  as  the  statute 
directs  that  the  change  of  venue  must  be 
granted  when  the  application  is  made  In  the 
form  as  therein  Indicated,  that  upon  the  mak- 
ing of  such  application  tbe  court  lost  Jurls- 
dicthm  of  the  case,  and  all  acts  of  the  court 
tbereafter  were  wholly  withont  warrant  in 
law  and  -void.  We  are  not  able  to  give  our 
assent  to  this  proposition.  Undoubtedly  it 
was  error  op  the  part  of  tbe  district  court 
of  Kay  county  not  to  have  granted  the  change 
of  venue  as  asked  tav,  the  aiipUcation  being 
in  accordance  -with  the  requirements  of  the 
statute.  For  its  refusal  to  do  so  the  order 
would,  beyond  qoestion,  have  been  reversed 
upon  proper  proceedings  to  the  higher  court. 
Such  refusal,  however,  teas  but  error,  and  did 
not  defeat  or  oust  the  court  of  Jnrisdiction. 
The  case  of  Lincoln  v.  Territory,  8  Okl.  646, 
58  Pac.  730,  is  cited  by  the  petitioner  in  sup- 
port of  his  contention.  Some  of  the  language 
of  tbe  court  in  that  case  supiports  the  peti- 
tioner's claim.  This  case,  ho-wever,  was  one 
In  which  a  like  order  of  a  district  court  was 


attacked  upon  direct  proceedings,  so  that  the 
language  found  therein  wliich  -would  lend  color 
to  the  petitioner's  contention  is  entirely  obiter. 
Tbe  contrary  rule  has  been  announced  by  this 
court  in  Barnhart  v.  Davis,  SO  Kan.  520,  2 
Pac.  633.  Tbe  statute  therein  discussed  (sec- 
tion 5806,  Oen.  St.  1901)  provides,  hi  snti- 
stance,  if  a  party  files  an  aflidBTit  stating 
that  be  cannot  have  a  fair  trial  in  that  court, 
tbe  trial  should  be  changed  to  some  other 
Justice  of  the  peace.  Proper  application  was 
made,  but  the  justice  refnsed  the  change,  and 
this  court  upon  these  facts  announced  the  law 
to  be  as  follows:  "Where  a  sufficient  applica- 
tion for  a  change  of  place  of  tbe  trial  is  made 
before  a  justice  of  the  peace  under  tbe  pro- 
visions of  article  27,  c.  81,  Comp.  Laws  187D. 
and  the  party  making  the  application  con- 
fesses judgment  for  the  costs  before  tbe  Jns- 
tice,  it  Is  tbe  duty  of  the  justice  to  change 
the  trial  of  the  case  to  some  other  justice  of 
the  peace,  as  iH'ovlded  in  the  statute;  bat, 
even  if  the  application  be  sufficient  and  is 
overruled,  the  ruling  is  simply  erroneous.  The 
justice  does  not  lose  his  jurisdiction  over  tbe 
case,  and  the  Judgment  subsequently  rendered 
is  not  a  nullity  or  void  for  -want  of  Jurisdic- 
tion." In  the  case  of  C9ty  of  Ottumwa  v. 
Schanb,  52  Iowa,  615,  8  N.  W.  B29,  tbe  court 
held:  "A  motion  for  a  change  of  venue, 
though  properly  made  and  erroneously  over- 
ruled, will  not  deprive  the  court  of  jurisdic- 
tion to  proceed  in  the  trial  of  the  case."  An- 
other statement  from  the  same  opinion  is  as 
follows:  "It  was  held  by  this  court  in  Finch 
T.  Marvin,  46  Iowa,  384,  that  upon  proper 
application  a  change  of  venue  should  be  grant- 
ed from  the  court  of  a  mayor  to  that  of  a 
justice  of  the  peace.  But  upon  the  fllhig  of  a 
motion  Dor  a  change  of  venue  the  mayor  does 
not  lose  his  Jurisdiction  over  the  cause.  If 
the  motion  Is  overruled,  the  ruling  is  simply 
erroneous.  The  judgment  subsequently  ren- 
dered is  not  void  for  want  of  jurisdiction.  It 
follows  that  upon  the  appeal  of  this  cause 
to  the  district  court  that  court  acquired  juris- 
diction, and  that  the  motion  to  dismiss  ttas 
appeal  was  properly  overruled. 

We  are  compelled  to  deny  the  appUcatloB 
of  the  petlticHier  for  discharge  from  custody 
npon  bis  writ  of  habeas  corpus.  All  the  Jos- 
ticea  concuirinc 


STIRN  V.  NELSON.* 
(Supreme  Conrt  of  Kansas.    Oct  II,  1902.) 

-WITNBSB— IHPHACHUENT— CORROBORATIOM. 

1.  A  witness  was  called  by,  and  gave  mate- 
rial testimony  for,  plaintiff.  The  defendant 
offered  testimony  that  the  -witness  had  pre-vi- 
oasly  made  a  statement  of  a  contradu^tory 
character.  To  support  and  corrolmrate  the  wit- 
ness, plaintiff  offered  testimony  that  aboat 
five  or  six  days  after  the  occurrence  about 
which  the  -witness  had  testified,  and  after  the 
making  of  the  contradictory  statement  she 
made  statements  in  harmony  with  her  testi- 
mony on  the  trial.  Beld.  that  the  corroborating 
evidence  was  Inadmissible. 

2.  State  T.  Pettey,  21  Kaa.  64.  sad  State  v. 


■Kehearlng  denied. 
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Hendricks,  4  Pac.  1050,  32  Kan.  559,  referred 
to  and  followed. 

(Syllabus  bj  the  Oonrt> 

In  banc.  Error  from  district  coart,  Ottawa 
county. 

Action  hj  Mary  Nelson  against  George 
Stlm.  Judgment  for  plalntlfF,  and  defendant 
brings  error.    ReTersed. 

R.  R.  Rees  and  J.  B.  MnUlgan,  for  plaintiff 
In  error.  Z.  C.  Mllllkin  and  F.  D.  Boyce^  for 
defendant  in  error. 

JOHNSTON,  J.  Mary  Ndson  brought  an 
action  for  damages  against  Oeorge  Stlm,  in 
which  she  alleged  that  Stlm  maliciously  and 
wautonly  assaulted,  beat,  and  struck  her  with 
a  hammer  upon  the  bead  and  arms,  breaking 
one  of  her  arms,  and  inflicting  other  serious 
injuries.  The  trial  resulted  in  her  favor,  the 
Jury  awarding  her  damages  in  the  sum  of 
11,375.  The  principal  error  assigned  here  is 
the  reception  of  testimony  given  in  behalf  of 
the  plaintiff  to  corrol>orate  and  sustain  one 
of  her  own  witnesses.  Lettie  Nelson,  her 
daughter,  gave  material  testimony  as  to  the 
assault  upon  her  mother,  and  to  contradict 
and  impeach  her  the  defendant  introduced  a 
witness  who  testified  that  on  the  evening  aft- 
er the  assault  he  had  a  conversation  with 
Lettie  Nelson,  in  which  she  made  statements 
of  the  occurrence  entirely  inconsistent  with 
those  given  on  the  trial.  To  meet  this  at- 
tack on  the  credit  of  the  witness,  and  to  cor- 
roborate and  sustain  her  testimony,  plaintiff 
offered  evidence  to  show  that  at  a  preliminary 
examination  of  the  criminal  prosecution  of 
Stlm  for  the  same  assault  Lettie  Nelson  gave 
testimony  which  was  substantially  the  same 
as  she  gave  in  the  case  on  trial.  The  im- 
peaching statement  was  claimed  to  have  been 
made  on  the  evening  following  the  assault  in 
the  morning,  and  the  corrolx>rating  statement 
about  five  or  six  days  later.  Is  such  testi- 
mony competent  and  admissible?  As  a  gen- 
eral mle,  evidence  that  a  witness  has  at  other 
times  made  statements  similar  to  those  given 
lu  testimony  is  not  admissible.  Ordinarily, 
the  repetition  of  a  declaration  does  not  give 
weight  to  it,  nor  credibility  to  the  one  who 
makes  it  Testimony  as  to  statements  which 
are  not  of  the  res  gestse  are  generally  re- 
garded as  hearsay;  and  testimony  so  easy  to 
manufacture,  and,  therefore,  so  dangerous,  is 
carefully  excluded,  except  in  rare  cases.  In- 
deed, some  courts  make  no  exception  whatev- 
er to  the  exclusion  of  such  testimony,  while 
others  recognize  exceptions,  and  are  more  or 
less  liberal  in  its  admission.  In  State  t.  Pet- 
tey,  21  Kan.  54,  this  court  recognized  an  ex- 
ception to  the  rale,  and  allowed  supporting 
statements  where  a  witness  was  assailed  and 
contradicted  by  proof  of  prior  inconsistent 
declarations.  The  court  carefully  confined  the 
admission  of  such  testimony  to  cases  where 
the  witness  was  charged  with  a  recent  fabri- 
cation, and  where  the  confirmatory  state- 
ments were  made  anterior  to  the  date  of  the 
alleged   fabrication.     It  was   expressly   held 


that,  before  such  testimony  could  be  received. 
It  must  clearly  appear  that  the  corroborating 
statements  were  made  antecedently  to  tbe 
contradictory  declarations  given  in  evidence. 
In  State  t.  Hendricks,  82  Kan.  559,  4  Pac. 
1050,  the  reception  of  such  testimony  was 
again  considered,  and  the  rule  of  the  Pettey 
Case  somewhat  extended.  It  was  held  that: 
"If  a  witness  be  impeached  by  proof  of  his 
having  previously  made  statements  out  of 
court  inconsistent  with  his  testimony  In  court, 
he  may  then  be  corroborated  by  evidence  of 
other  statements  made  by  him  out  of  court  In 
harmony  with  his  testimony,  if  made  imme- 
diately after  the  occurrence  of  which  he  has 
testified  took  place,  and  made  t>efore  be  has 
had  any  reason  or  ground  tor  fabricating  an  un- 
trae  OS  false  statement"  In  the  practical  ap- 
plication of  the  rule  there  is  Ilttie  difference 
between  confirmatory  statements  made  before 
and  those  made  contemporaneously  or  imme- 
diately after  the  occurrence  of  which  testi- 
mony was  given.  If  made  Immediately  after 
the  occurrence,  about  which  tbe  witness  has 
testified,  there  would  be  littie,  if  any,  danger 
that  he  had  been  Improperly  Influenced; 
while,  if  .later  statements  were  admitted,  It 
would  enable  a  witness  to  neutralize  the  ef- 
fect of  former  statements,  which  for  reasons, 
good  or  bad,  he  might  desire  to  modify  or 
destroy.  In  this  case,  however,  the  confirma- 
tory statements  received  were  not  made  im- 
mediately after  the  assault,  nor  immediately 
after  the  making  of  the  contradictory  state- 
ments, but  were  made  five  or  six  days  after 
that  time.  The  Intervening  time  was  brief, 
it  was  true,  but  long  enough  for  some  one  to 
discover  the  effect  of  the  flirst  statement  in 
establishing  a  right  to  damages  by  the  evi- 
dence of  the  witness,  and  long  enough  so  that 
the  witness  might  have  been  subjected  to 
disturbing  infiuences.  It  would  be  diflScult  to 
fix  a  limit  of  time  that  would  give  compe- 
tency to  such  statements  if  they  could  be  re- 
ceived when  made  after  tbe  lapse  of  five 
days.  Whatever  may  be  the  rale  In  other 
states,— and  there  is  considerable  diversity  in 
the  decisions,— we  have  no  disposition  to  ex- 
tend the  rule  of  the  Hendrick's  Case,  nor  to 
countenance  the  admission  of  sumwrting 
statements  made  so  long  after  the  occorraice 
which  is  the  subject  of  testimony.  Tbe  rule 
of  the  Pettey  Case  was  reaffirmed  In  Cloud 
Co.  y.  Yickers,  62  Kan.  25,  61  9ac.  39L  We 
refer  to  the  following  additional  authorities, 
and  these  and  tbe  cases  therein  cited  illus- 
trate the  diffo^nt  views  that  have  been  tak- 
en as  to  the  admission  of  this  kind  of  testi- 
mony: saiicott  V.  Pearl,  10  Pet  412,  9  L.  Ed. 
475;  Conrad  v.  Griffey,  11  How.  480,  13  L, 
Ed.  779;  1  Greenl.  Ev.  469;  1  Whart.  Et. 
570;  Rap.  Wit  {  224;  8  Rice,  Ev.  5  233:  29 
Am.  &  Eng.  Enc.  Law,  823. 

It  is  contended  that  tbe  impeaching  testi- 
mony was  of  little  weight;  that  there  was 
no  motive  on  the  part  of  the  witness  for  f.ib- 
rication;  and,  further,  that  if  the  evidence 
was  erroneously  admitted,  it  is  not  sufficiently 
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material  to  Justify  a  reversal.  While  the  tes- 
timony In  favor  of  the  plaintifC  below  Is 
strong  and  convincing,  we  cannot  say  that 
the  erroneous  testimony  did  not  affect  the  ver- 
diet 

For  this  error  the  Judgment  of  the  court 
wUI  be  reversed,  and  the  cause  remanded  for 
a  new  trial.    All  the  Justices  concurring. 


OOTTOM  v.  NATIONAL  PIKE  INS.  CO. 
(Supreme  Court  of  Kansas.    Oct  11,  1902.) 

INSURAKCB-BRBACH    OF    CONDITIONd-WAIV- 

EB— BiniDEN  OF  PROOF— DEMURRER 

TO  BVIDBNCB. 

1.  A  forfeiture  of  an  insiuvnce  policy  occa- 
aioned  by  a  change  of  title  of  the  insured  prop- 
erty, violative  of  the  terms  of  the  policy,  is  not 
waived  by  the  payment  of  a  portion  of  the 
insurance  money  to  a  mortgagee,  where  it  is 
not  shown  that  snch  iwyment  was  made  with 
a  knowledge  of  the  existence  of  the  facts  con- 
stitntiog  the  forfeiture. 

2.  The  burden  of  proving  the  matters  con- 
stitnting  an  avoidance  contained  in  the  reply  of 
the  plaintiff  rests  upon  such  plaintiff,  and, 
when  he  fails  so  to  do,  a  demurrer  to  his  evi- 
dence is  properly  sustained.  Meeh  v.  Railway 
Co..  61  Kan.  630,  60  Pac.  819,  cited  and  fol> 
lowed. 

(Syllabos  by  the  Court) 

In  banc.  Ekror  from  district  court,  Jotanmn 
county;  John  T.  Bnrrls,  Judge. 

Action  by  Tbomaa  Cottom  against  the  Na- 
tional Fire  Insurance  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

John  T.  Little,  for  plaintiff  in  error.  M.  A. 
Gorrin  and  Parker  ft  Hamilton,  for  defendant 
In  error. 

CrrXNINGHAM,  J.  Plaintiff  in  error  held 
a  fire  insurance  policy  for  $400  Issued  by  the 
defendant  company.  This  policy  was  payable 
in  case  of  loss  to  a  mortgagee,  as  his  Interest 
might  appear.  The  property  was  destroyed 
by  fire.  The  Insurance  company  settled  with 
the  mortgagee,  the  amomit  paid  being  less 
than  the  amomit  of  insurance.  Action  was 
brought  by  the  owner  of  the  property  to  re- 
cover the  balance  due  under  the  policy.  The 
petition,  besides  alleging  the  issuance  of  the 
policy  and  the  loss  of  the  property,  set  up 
the  payment  of  a  portion  of  the  Insurance 
money  to  the  mortgagee,  and  asked  Judgment 
for  the  balance.  The  insurance  company  an- 
swered with  a  general  denial,  and  also  plead- 
ed a  forfeiture  of  the  policy  because  of  a  vio- 
lation of  the  following  provision  contained 
therein:  In  case  "the  interest  of  the  insur- 
ed be  or  become  other  than  the  entire,  un- 
conditional, and  sole  ownership  of  the  prop- 
erty," sucb  Insurance  shall  be  void  and  cease, 
—to  this:  that  the  insured  had,  by  deed  exe- 
cuted and  delivered,  transferred  tiie  property; 
setting  out  a  copy  of  the  deed.  For  the  pur- 
pose of  avoiding  this  forfeiture,  plaintiff  re- 
plied that  the  deed  set  out  was  executed  to 
his  sister  without  her  knowledge,  consent,  or 
procurement;  that  a  "practical  Joker"  report- 


ed to  him  that  a  certain  young  lady  was  about 
to  bring  an  action  against  him  for  damages 
arising  from  a  breach  of  promise  to  marry ;  that 
some  six  weeks  thereafter,  and  after  the  exe- 
cution of  the  deed,  and  before  the  occurrence 
of  the  fire,  be  learned  that  this  report  was  en- 
tirely without  foundation,  when  he  informed 
his  sister  of  the  conveyance  which  he  had 
made  to  her,  and  procured  her  to  reconvey  the 
property  to  him;  that  he  had  been  In  con- 
tinuous possession  of  the  property.  Neither 
petition  nor  reply  made  any  claim  that  the 
company  had  knowledge  of  this  conveyance 
when  it  made  payment  to  the  mortgagee,  and 
hence  no  waiver  of  the  forfeiture  created  by 
such  conveyance  would  follow  such  payment 
Upon  the  trial,  plaintiff  Introduced  evidence 
sustaining  the  allegationB  of  his  petition,  but 
introduced  none  to  sustain  the  allegations  of 
his  reply.  Defendant's  demurrer  to  the  evi- 
dence was  sustained  by  the  court  below.  This 
was  not  error.  The  allegations  of  defend- 
ant's answer,  if  true,  were  sufBcient  to  create 
a  forfeiture  under  the  terms  of  the  policy. 
Payment  by  the  company  of  a  portion  of  the 
irallcy  to  the  mortgagee,  while  sufficient  to 
waive  the  making  of  proof  of  loss,  would  not 
waive  a  forfeiture  created  by  an  alienation, 
without  notice  to  the  company  of  such  aliena- 
tion. But  admitting  that  the  facts  pleaded 
by  the  plaintiff  in  his  reply  were  sufficient  to 
avoid  this  forfeiture,  the  burden  was  upon 
him  to  prove  them,  and  in  default  of  this  he 
might  not  recover.  Plaintiff's  reply  contain- 
ed no  denial  of  defendant's  answer.  It  was 
simply  a  pleading  of  facts  In  avoidance  there- 
of. This  court  has  held  in  Meeh  v.  Railway 
Co..  61  Kan.  630,  60  Pac.  319:  "An  allegation 
In  an  answer  Is  to  be  taken  as  true  when  the 
plaintiff.  In  reply,  pleads  In  confession  and 
avoidance;  and  In  such  case  the  burden  of 
proof  rests  on  the  plaintiff,  in  establishing  bis 
cause  of  action,  to  prove  the  matters  so  plead- 
ed In  the  reply."  This  the  plaintiff  having 
failed  to  do,  be  failed  In  his  proof,  and  the 
demurrer  was  properly  sustained. 

The  Judgment  of  the  court  below  will  be 
afDrmed.    All  the  Justices  concurring. 


BBBVES  et  al.  v.  SUPREHB  LODGE  OF 

PATRIARCHS  OF  AMERICA  et  al. 

(Supreme  Court  of  Kansas.    Oct  11,  1902.) 

BENEFICIAL  ASSOCIATIONS  —  CONSTITUTION- 
BENEFIT  FUND— INTEREST  OF  BEN- 
EFICIARY IN  FUND. 
1.  Where  the  constitution  and  by-laws  of  a 
beneficial  association  declare  that  assessments 
are  made  to  accumulate  and.  replenish  a  fund 
for  the  payment  of  death  losses,  and  not  to 
pay  particular  losses  as  they  may  occur,  and 
the  certificates  issued  to  members  stipulate  that 
the  member  "is  entitled  to  participate  In  the 
benefit  fund  to  the  full  amount  of  the  assess- 
ment," the  representatives  of  a  member  are 
sharers  in  a  fund,  and  not  the  owners  of  any 
specific  portion  of  It  levied  for  their  exclusive 
use. 

In  banc.    Error  from  district  court,  Lor 
bette  county;  A  H.  Skldmore,  Jiudge,^^i^ 
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Action  bjr  Sarah  F.  Reeves  and  otiiers 
against  tbe  Supreme  Lodge  of  Patriarchs  of 
America  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  bring  error.    Affirmed. 

H.  P.  Fartelly  and  John  J.  Jones,  for  plain- 
tiffs in  error.  M.  B.  Williams,  for  defendants 
iu  error. 

PER  CURIAM.  The  question  for  deci- 
sion In  this  case  Is,  were  assessments  by  a 
fraternal  benefit  society  on  its  members  to 
pay  death  losses  made  to  pay  the  particular 
losses  of  which  the  members  were  notified 
when  the  assessments  were  made,  or  were 
they  made  to  accnmolate  a  fnnd  for  the  pay- 
ment of  death  losses  generally.  This  ques- 
tion is  determinable  by  an  examination  of 
the  benefit  certificate  or  policy  issued  to 
members,  and  by  the  constitution  and  by- 
laws of  the  society,  in  which  its  objects  and 
methods  are  set  forth.  There  are  many  sec- 
tions in  these  govemlug  codes  which  bear 
upon  the  question.  Without  exception,  they 
all  declare  in  express  terms,  or  clearly  Indi- 
cate, that  assessments  are  made  to  accumu- 
late and  replenish  a  fnnd  for  the  payment  of 
death  losses,  and  not  to  pay  particular  losses 
as  they  might  occur.  In  consonance  with 
this,  the  certificates  issued  to  members  stipu- 
late that  the  member  "is  entitled  to  partici- 
pate in  the  benefit  fund  to  the  full  amount  of 
one  assessment"  The  representatives  of  a 
member  are  therefore  sharers  In  a  fund,  and 
not  the  owners  of  any  specific  portion  of  It 
levie«I  for  their  particular  and  exclusive  use. 
This  was  the  view  of  the  court  below,  and 
its  judgment  is  therefore  affirmed. 


BlISSOURI.  K,  &  T.  RY.  CO.  v.  MERRILL 

et  aL 

KANSAS  CITY  SUBURBAN  BELT  H.  CO. 

▼.  SAME. 

(Supreme  Court  of  Kansas.    Oct.  11,  1902.) 

INJtJRT  TO  RAILROAD  KMPLOTft— LIABILITT 
OF  COKNECTING  L.INB— DEP7DCTIVE  CAR. 

1.  A  railway  compaDf ,  which  delivers  a  de- 
fective freight  car  to  a  connecting  line,  is  not 
liable  in  damages  to  an  employe  of  the  latter, 
who  Is  injured  by  reason  of  such  defects,  after 
the  ear  has  been  inspected  by  the  company  re- 
ceiving it.  The  loss  of  control  over  the  car 
and  over  the  servants  having  it  in  charge  re- 
lieves the  delivering  company  from  responsi- 
bility to  the  employes  of  the  receiving  com- 
1  any. 

2.  That  part  of  tbe  decision  in  Railway  Co. 
v.  Merrill,  61  Kan.  671,  60  Pac.  819,  indicated 
l>.v  the  first  paragraph  of  the  syllabas,  is  over- 
ruled. 

(Syllabus  by  the  Court.) 

In  tianc.  Error  from  court  of  common 
pleas,  Wyandotte  county;  Wm.  O.  Holt, 
Jadge. 

Action  by  L.  T.  Merrill  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, and  by  the  same  plaintiffs  against  tbe 
Kansas  City   Suburban  Belt  Railroad  Com- 


pany.   Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Reversed. 

Defendant  in  error  L.  T.  MerriH,  who  was 
plaintiff  in  the  court  below,  recovered  a  Judg- 
ment against  the  Kansas  City  Suburban  Belt 
Railroad  Company  and  the  Missouri,  Kansas 
&  Texas  Railway  Company  for  personal  Inju- 
ries sustained  by  him  in  attempting  to  pass 
from  a  flat  or  coal  car  to  a  box  car  in  the 
yards  of  the  Chicago  Great  Western  Railway 
Company  in  Kansas  City,  Kan.  He  was  a 
switchman  in  tbe  employ  of  the  latter  com- 
pany. The  flat  car  belonged  to  the  Missouri, 
Kansas  &  Texas  Railway  Company.  It  was 
loaded  with  iron  pipe  at  St  Louis,  and  the 
contents  consigned  to  St  Joseph,  Ma  The 
line  of  the  latter  company  terminates  at  Kan- 
sas City,  Mo.  The  car  was  provided  with  end 
gates,  wtilch  were  held  in  an  upright  position 
by  wooden  cleats,  nailed  to  the  inside  of  the 
side  boards  on  the  outside  of  the  end  gates. 
There  were  no  Iron  hooks  or  eyebolts  provid- 
ed, which  are  generally  used  to  hold  the  end 
gates  in  place.  On  the  arrival  of  the  car  in 
Kansas  City,  Mo.,  it  was  sent  from  tbe  yards 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company  to  the  yards  of  tbe  Suburban  Belt 
Railroad  Company,  there  inspected  by  the  lat- 
ter company,  placed  In  a  train  with  about  25 
others,  and  pushed  a  distance  of  2,000  feet 
across  the  state  line,  to  a  place  where  cars 
were  usually  left  to  be  received  by  tbe  Chi- 
cago Great  Western  Railway  Company.  There 
the  car  In  question  was  Inspected  by  an  in- 
spector of  the  latter  company.  The  switch- 
ing crew  of  the  Chicago  Great  Western  Rail- 
way Company,  of  which  plaintiff  below  was  a 
member,  then  took  charge  of  the  string  of 
cars,  and  hauled  them  to  the  yards  of  tbe  lat- 
ter company,  and  proceeded  to  make  up  a 
train  destined  for  St.  Joseph,  Mo.,  and  places 
beyond.  Plaintiff  below  was  near  the  engine 
on  a  box  car,  when,  in  the  discharge  of  bis 
duties,  be  started  toward  the  rear  of  the 
train.  Coming  to  the  flat  car,  he  walked  over 
the  iron  pipe,  wliich  was  about  equal  In  height 
to  the  sides  of  the  car  and  end  gates.  Tbe 
pipe  had  been  pushed  back  from  the  end  gate 
so  that  the  top  of  It  was  about  15  Inches  there- 
from. Plaintiff  stepped  with  his  right  foot 
from  the  end  of  tbe  pipe  to  tbe  top  of  tbe  end 
gate,  and  attempted  to  cross  over  to  a  bos 
car  attached.  In  doing  so,  tbe  thrust  of  his 
body  caused  the  end  gate  to  give  way,  and  he 
fell  between  the  cars  while  in  motion.  It 
would  seem  that  tbe  load  on  the  flat  car  had 
pushed  the  sides  outwardly  so  that  tbe  cleats 
nailed  thereto  did  not  hold  the  end  gate  in  an 
upright  position,  and  permitted  it  to  move 
past  the  deats  and  topple  over  when  stepped 
on. 

Lathrop,  Morris^  Fox  &  Moore  and  Miller, 
Bucban  &.  Morris,  for  plaintiffs  in  error.  Rob- 
ert Dnnlap,  for  Atchison,  T.  &  S.  P.  Ry.  Co., 
as  amicus  curlse.  Angevlne  ft  Oubbison,  T. 
N.  Sedgwick,  and  Silas  Porter,  for  defendants 
in  error. 
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SMITH,  J.  (after  stating  the  facts).  Tbe 
question  for  consideration  Is  whether  a  rail- 
Tray  company  which  delivers  a  defective  car 
to  a  connecting  carrier  la  liable  for  Injuries 
sustained  by  an  employ^  of  tbe  latter,  by  rea- 
son of  such  defect,  after  the  receiving  com- 
pany has  inspected  the  car  and  taken  it  In 
charge  for  transportation  over  its  line.  In  a 
former  decision  of  this  case  it  was  held  to 
be  within  the  contemplation  of  the  first  car- 
rier that  the  car  would  be  delivered  to  anoth- 
er for  transportation,  and  It  was  also  known 
that  connecting  carriers  employ  switchmen  to 
handle  such  cars,  and  that  their  services  are 
necessary  in  the  work  of  making  up  trains.  It 
was  said:  "With  this  knowledge,  It  was  the 
duty  of  both  plaintlfTs  In  error  to  provide  a 
car  which  would  be  reasonably  safe  for  the 
service  to  be  performed  and  for  employes  of 
connecting  lines  to  handle,  to  tbe  end  that 
freljrbt  might  be  expeditiously  carried  to  Its 
destination.  •  •  •  N^igence  on  the  part 
of  the  Chicago  Oreat  Weetem  Hallway  C!om- 
pany  will  not  excuse  the  plaintlfCs  in  error  ei- 
ther for  their  failure  to  Inspect,  or,  having  in- 
spected the  car,  permltUng  it  to  be  delivered 
to  a  connecting  line  In  a  condition  which 
might  be  dangerous  to  switchmen  and  other 
employes  engaged  In  the  practical  part  of 
the  business  of  railway  transportation."  Rail- 
way Co.  V.  Merrin,  61  Kan.  671-675,  60  Pac. 
S20.  We  are  now  fuUy  convinced  that  the 
doctrine  announced  In  the  former  decision  on 
the  subject  in  hand  runs  counter  to  an  nn- 
brokm  enrrent  of  authorities,  and  falls  to 
stand  tbe  test  of  reason.  A  critical  examina- 
tion of  the  cases  dted  in  the  former  opinion 
to  sostaln  the  view  then  taken  will  show  that 
they  are  distinguishable  from  the  case  at  bar. 
We  win  review  some  of  them. 

In  Raih-oad  Co.  v.  Snyder,  65  Ohio  St  342, 
4S  N.  B.  059,  60  Am.  St.  Rep.  700,  there  was 
a  trafflc  arrangement  between  the  dlCFerent 
railway  companies  forming  a  fast  freight 
line  by  which  they  were  to  share  In  tbe 
earnings  of  the  transportation  In  proportion 
to  tbe  distance  the  car  should  be  hauled  over 
their  respective  roads.  Under  the  arrange- 
ment, the  Pennsylvania  Company,  before  de- 
livering Its  cars  to  tbe  Lake  Shore  Company, 
agreed  to  have  them  properly  inspected  and 
liot  In  safe  condition  for  hauling.  The  car, 
when  delivered  to  the  Lake  Shore  Company 
to  be  taken  over  Its  road,  was  defective  and 
unsafe^  which  proper  Inspection  would  have 
discovered,  and  Injury  caused  thereby  to  an 
employd  of  tbe  Lake  Shore  Company.  The 
case  differs  from  the  present  one.  It  was 
argued  In  the  briefs  in  that  case  that  by  rea- 
son of  tbe  trafflc  contracts  between  them 
tbe  two  railroads  were  partners,  and  it  is 
stated  In  tbe  opinion  that  under  tbe  arrange- 
ment the  Pennsylvania  Company,  before  de- 
livering Its  cars  to  the  Lake  Shore  road,  was 
to  have  tbem  properly  Inspected,  and  put  in 
aate  condition  for  hauling.  Wlille  there  la 
mnch  said  In  the  opinion  favorable  to  the 
defendant  In  error  on  the  question  before  ns. 


yet  the  iwcullar  contractual  relations  of  the 
two  roads  as  to  Inspection  and  payment  of 
the  cost  of  repairs  do  not  exist  in  this  case. 
In  the  case  Just  commented  on.  Moon  v. 
Railroad  Co.,  46  Minn.  IOC,  4S  N.  W.  679,  24 
Am.  St.  Rep.  104,  is  cited  and  approved. 
That  decision  was  given  prominence  as  a 
precedent  in  the  former  opinion  in  this  case. 
In  the  Moon  Case  the  Northern  Pacific  and 
Manitoba  Railroad  Companies  were  connect- 
ing carriers,  and  interchanged  cars  at  cer- 
tain common  points  under  a  trafflc  agree- 
ment. According  to  a  mle  adopted  by  the 
companies,  cars  recdved  and  delivered  were 
required  to  be  Inspected  by  the  car  Inspect- 
ors of  both  on  the  transfer  track,  and.  If  any 
repairs  were  needed,  they  were  to  be  made 
by  the  Northelm  Pacific  Company  before 
they  were  transfored  and  received  by  the 
Manitoba  Company.  Accordingly,  the  car 
was  so  inspected  by  the  car  inspectors  of 
both  companies.  It  was  examined  by  them 
together  at  the  same  time,  and  they  agreed 
that  it  was  In  good  order.  Afterwards,  while 
the  car  was  being  operated  by  tbe  Manitoba 
Company,  the  plaintiff's  Intestate  was  in- 
jured by  a  defective  brake.  It  was  claimed 
that  the  brake  staff  was  defective,  and  also 
that  the  car  was  not  properly  or  carefully 
Inspected  by  the  inspectors  of  the  respective 
companies.  It  Is  to  be  observed  that  in  tbe 
Moon  Case  tbe  Inspection  by  tbe  two  compa- 
nies was  substantially  one  act.  The  North- 
em  Pacific  Company,  through  Its  Inspector, 
at  the  time  the  Inspection  was  made,  knew 
that  no  other  or  further  Inspection  would  be 
made  for  the  protection  of  the  employte  of 
tbe  Manitoba  Company.  Hence  be  Is  held  In 
law  to  have  anticipated  that,  If  bis  tnapec- 
tlon  was  careless  or  negligent,  the  employte 
of  the  Manitoba  Company  would  be  subject- 
ed to  whatever  dangrers  should  arise  there- 
from. Tbe  court  said:  "In  this  case  the  In- 
spection by  the  two  companies  was  substan- 
tially one  transaction,  in  pursuance  of  a  mn- 
tual  arrangement  under  which  it  was  made 
Jointly  by  the  two  car  Inspectors."  The  case 
of  Heaven  v.  Fender,  11  Q.  B.  DIv.  503,  was 
also  cited  In  the  former  opinion,  and  Is  re- 
feired  to  In  Moon  ▼.  Railroad  Co.,  anpra. 
The  facta  on  which  that  decision  rested  were 
as  follows:  Tbe  defendant,  a  dock  owner, 
supplied  and  put  up  a  staging  outside  a  ship 
In  his  dock  under  a  contract  with  the  ship- 
owner. The  plaintiff  was  a  workman  In  the 
employ  of  a  ship  painter,  who  bad  contract- 
ed with  tbe  shipowner  to  paint  the  outside 
of  the  ship,  and,  in  order  to  do  the  painting, 
the  plaintiff  went  on  and  used  the  staging, 
when  one  of  the  ropes  by  which  It  was 
■lung,  being  unfit  for  use  when  supplied  by 
the  defendant,  broke,  and  by  reason  thereof 
the  plaintiff  fell  into  the  dock,  and  was  in- 
jured. In  that  case  the  staging  was  sup- 
plied tor  Immediate  use,  and  it  was  not  with- 
in the  contemplation  of  the  parties  that  the 
ptaintilTB  employer  should  make  an  inspec- 
tion of  tbe  aroliances  to  ascertain  tb^  it- 
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ness  prior  to  their  use.  It  was  said  by  Brett, 
M.  R.:  "It  must  have  been  known  to  the 
defeudant's  servants,  if  they  had  considered 
the  matter  at  all,  that  the  stage  would  be 
put  to  Immediate  use;  that  It  would  not  be 
used  by  the  shipowner,  but  that  it  would  be 
used  by  such  a  person  as  the  plaintiff,  a 
working  ship  painter."  In  Beven  on  Negli- 
gence (2d  Ed.  vol.  1,  p.  62)  the  author  says: 
"It  is  submitted  that  the  principle  underly- 
ing the  decision  in  Heaven  v.  Pender  is  that 
the  dock  owner,  having  undertaken  to  sup- 
ply the  staging,  thereupon  undertook  the  ob- 
ligation to  supply  a  fit  staging,  which  obliga- 
tion the  plaintiff  was  justified  in  assuming 
he  would  discharge.  Had  there  been  a  duty 
on  the  shipowner  or  on  the  ship  painter  to 
examine  the  staging,  the  chailn  of  connection 
between  the  plaintiff  and  the  dock  owner 
would  have  been  broken.  The  decision  must, 
therefore,  be  taken  to  imply  that  there  was 
no  duty  on  the  part  of  any  one  subsequent 
to  the  dock  owner  to  test  the  staging  sup- 
plied, but  that,  when  the  dock  owner  under- 
took to  supply  staging,  there  was  an  obliga- 
tion that  the  staging  supplied  should  be  rea- 
sonably fit  for  the  purpose  for  which  it  was 
to  be  used;  so  that  those  coming  to  use  it 
might  trust  to  the  performance  of  the  dock 
owner's  duty  without  any  independent  ex- 
amination of  their  own." 

In  Railway  Ck>.  v.  Booth,  08  Oa.  20,  25  S. 
E.  928,  the  deceased  was  an  employs  of  a 
mill  located  on  a  railway  company's  switch. 
The  latter  placed  cars  on  the  switch  to  be 
loaded  by  the  mill  hands,  and  by  reason  of 
a  defect  in  the  car  the  employe  was  killed, 
and  his  representative  recovered  judgment 
therefor  against  the  railway  company,  which 
was  sustained.  The  railway  company  in 
that  case  selected  and  retained  control  of  the 
car,  and  placed  it  in  position,  knowing  the 
purpose  for  which  and  by  whom  It  would  be 
used;  thus  extending  to  the  injured  servant 
an  Invitation  to  use  it.  Had  the  master  been 
a  mere  hirer,  or  the  company  exercised  no 
right  as  to  the  selection  of  the  cars  to  be 
used,  the  duty  of  Inspection  would  have  been 
upon  the  master,  and,  in  case  of  injury  to 
his  servant  in  consequence  of  his  furnishing 
an  imsafe  appliance,  the  loss  would  have  fall- 
en upon  him. 

A  recovery  has  been  denied  In  cases  like 
the  one  at  bar  on  two  grounds:  First.  There 
being  a  positive  duty  resting  on  the  receiv- 
ing railway  company  to  inspect  the  car  turn- 
ed over  to  it  for  transportation  by  another 
company,  to  the  end  that  its  employes  may 
not  be  injured  by  defects  existing  before  its 
receipt,  the  omission  or  negligent  discharge 
of  such  duty  breaks  the  causal  connection 
between  the  negligence  of  the  company  ten- 
dering the  defective  car  and  the  piaintifTs 
injury.  In  such  cases  the  failure  to  Inspect, 
or  the  negligent  manner  of  doing  it.  Is  the 
proximate  cause  of  the  injury  to  the  em- 
ploy(,  and  the  negligence  of  the  company 
turning  over  the  unsafe  car  Is  the  remote 


cause.    The  failure  to  discharge  the  obliga- 
tion  to    inspect   Interposes   an    Independent 
agency,  which  severs  the  causal  connection 
between  the  company  first  guilty  of  negli- 
gence   and    the   hurt.    It   was   so    held   in 
Fowles  V.  Briggs,  116  Mich.  425,  74  N.  W. 
1046,  40  L.  R.  A.  628,  72  Am.  St.  Rep.  537,  a 
case  very  similar  to  this.    See,  also,  Lellis 
V.  Railroad  Co.,  124  Mich.  37.  82  N.  W.  828. 
The  duty  of  a  railway  company  to  Inspect 
cars  of  other  roads  received  by  it  Is  enjoined 
by   law.    Railway   Co.   v.   Barber,  44   Kan. 
612,  24  Pac.  969;    Railroad  Co.  v.  Penfold, 
67  Kan.  148,  45  Pac.  574;    Railroad  Co.  v. 
Archibald,  170  U.  S.  665,  18  Sup.  Ct  777,  42 
L.  Ed.  1188.    Wharton,  in  his  work  on  Neg- 
ligence (section  439),  says:    "There  must  be 
causal    connection    between    the    negligence 
and  the  hurt;   and  such  causal  connection  Is 
IntMTupted  by  the  interposition  between  the 
negligence  and  the  hurt  of  an  independent 
human  agency.    Thus,  a  contractor  is  em- 
ployed by  a  city  to  build  a  bridge  in  a  work- 
manlike manner,  and  after  he  has  finished 
bis  work,  and  it  has  been  accepted  by  the 
city,  a  traveler  Is  hurt  when  passing  over  it 
by  a  defect  caused  by  the  contractor's  neg- 
ligence.   Now,  the  contractor  may  be  liable 
on  his  contract  to  the  city  for  his  negligence, 
but  he  is  not  liable  to  the  travder  In  an  ac- 
tion on  the  case  for  damages.    The  reason 
sometimes  given  to  sustain  such  a  conclu- 
sion is  that  otherwise  there  would  be  no  end 
to  suits.    But  a  better  ground  is  that  there 
Is  no  causal  connection  between  the  traveler's 
hurt  and  the   contractor's  negligence.    The 
traveler  reposed  no  confidence  on  the  con- 
tractor, nor  did  the  contractor  accept  any 
confidence  from  the  traveler.    The  traveler, 
no  doubt,  reposed  confidence  on  the  city  that 
It  would  have  its  bridges  and  highways  In 
good  order;  but  between  the  contractor  and 
the  traveler   intervened   the  city,   an  Inde- 
pendent   responsible    agent,    breaking    the 
causal     connection."     The     principle     above 
stated  is  well  illustrated  In  Carter  v.  Towne, 
103  Mass.  507.    There  the  defendant  negli- 
gently sold  gtmpowder  to  a  child,  but  the 
child  gave  all  of  the  powder  to  its  parents, 
who  afterwards  allowed   the  child   to   take 
some  of  It,  by  the  explosion  of  which  he  was 
injured.    The  defendant  was  held  not  liable, 
because  the  ^ect  of  his  negligence  bad  been 
cured    by    the    intervening    breach    of    the 
child's  parents  In  taking  charge  of  the  pow- 
der,  and  their  consequent  negligence  in  al- 
lowing the  child  to  have  it  again  could  not 
restore  the  connection  between  the  defend- 
ant's original  negligence  and  the  final  injury. 
A  second,  and,  we  think,  better  founded,  rea- 
son for  denying  the  right  to  recover  in  cases 
like  the  present  is  that  the  liability  to  a  servant 
ceases  with  the  control  of  the  master  over  bis 
actions.    In  Glynn  v.  Railroad  Ck>.,  175  Mass. 
510,  56  N.  E.  698,  78  Am.  St  Rep.  607,  the 
plaintiff  was  In  the  employ  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  in 
Connecticut,  and  was  injured  while  coupling  a 
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car  beloDgIng  to  a  New  Jeisey  railway  com- 
pany, which  had  a  defective  coupling  appara- 
tus. He  sued  the  latter  company.  The  court, 
In  bedding  the  defendant  not  liable,  said: 
"There  was  no  dispute  that,  after  the  car 
bad  come  Into  ttie  hands  of  the  New  York, 
Xew  Haven  &  Hartford  Railroad,  and  before 
It  had  reached  the  place  of  accident,  It  had 
passed  a  point  at  which  the  cars  were  In- 
spected. After  that  point,  If  not  before,  we 
are  of  opinion  that  the  defendant's  resxran- 
siblllty  for  the  defect  In  the  car  was  at  an 
end.  •  •  •  But  when  a  person  Is  to  be 
charged  because  of  the  construction  or  own- 
ership of  an  object  which  causes  damage  by 
some  defect,  commonly  the  liability  is  held 
to  end  when  the  control  of  the  object  is  chan- 
ged. Thus,  the  case  of  Clifford  v.  Cotton 
Mills.  146  Mass.  47,  15  N.  E.  84,  4  Am.  St. 
Rep.  279,  shows  that  the  mere  ownership  of 
a  house  so  constructed  that  Its  roof  would 
throw  snow  Into  the  street,  and  therefore 
threatening  danger  as  It  is,  without  more, 
whenever  snow  shall  fall,  is  not  enough  to 
impose  liability  when  the  control  of  it  has 
been  given  to  a  lessee,  who,  if  he  does  his 
duty,  will  keep  It  safe.  In  the  case  at  bar 
the  car  does  not  threaten  harm  to  any  one 
milcss  it  was  used  In  a  particular  way. 
Whether  It  should  be  used  in  a  dangerous  way 
or  not  depended,  not  upon  the  defendant,  but 
upon  another  road.  Even  assuming  that  tbe 
car  bad  cotne  strai.?ht  from  the  defendant  at 
Harlem  River,  the  defendant  did  no  unlaw- 
ful act  in  handing  it  over.  Whatever  may  be 
said  as  to  the  responsibility  for  a  car  dis- 
patched over  a  connecting  road  before  there 
has  been  a  reasonable  chance  to  Inspect  it, 
after  the  connecting  road  has  had  the  chance 
to  Inspect  the  car  and  has  full  control  over 
it  tbe  owner's  responsibility  for  a  defect  which 
is  not  secret  ceases.  See  Sawyer  v.  Railway 
Co.,  38  Minn.  103,  36  N.  W.  671,  8  Am.  St. 
Rep.  648;  Wright  v.  Canal  Co.,  40  Hun,  343; 
Mackln  V.  Railroad  Co.,  135  Mass.  201,  206, 
46  Am.  Rep.  456."  In  this  case  there  was 
no  contractual  relation  existing  between  the 
switchmen  in  the  employ  of  the  Chicago  Great 
Western  Railway  Company  and  the  plaintiffa 
in  error.  They  did  not  employ  them,  and 
they  had  no  power  to  discharge  them.  They 
could  protect  themselves  against  damages  re- 
sulting to  their  own  servants  by  reason  of 
defects  in  the  car  by  giving  them  notice  of 
Hb  condition,  in  which  event  their  servants 
would  have  the  option  of  assuming  tbe  risk 
or  of  quitting  the  sravice  of  their  employers. 
There  was  no  relation  of  confidence  between 
Merrill  and  the  plaintiffs  in  error.  The  latter 
owed  a  duty  to  their  own  servants  to  see 
that  the  cars  put  in  their  charge  were  in  a 
reasonably  safe  condition  and  in  proper  re- 
pair, but  to  extend  this  duty  to  every  servant 
of  every  other  railroad  in  the  United  States 
under  whose  charge  defective  cars  might  come 
would  be  to  formulate  a  new  rule  of  liability 
for  negligence  not  sustained  by  reason  or  au- 
thority.    In  Sawyer  v.  Railway  Co.,  38  Minn. 


103-106,  86  N.  W.  672,  8  Am.  St.  Rep.  648, 
—a  case  In  many  respects  like  the  present  one, 
—the  court  said:  "At  the  time  of  the  acci- 
dent the  car  was  under  the  management  and 
control  of  the  company  operating  It,  and  not 
of  the  defendant.  It  did  not  come  to  tbe 
hands  of  the  plaintiff  ttirough  the  agency  or 
by  the  authority  of  the  defendant,  and  there 
Is  no  privity  between  them.  It  owed  lilm  no 
duty  growing  out  of  contract,  and  was  not 
bound  to  furnish  him  safe  Instrumentalities. 
As  to  the  defendant,  the  plaintiff  was  a  mere 
stranger.  [Citing  authorities.]  •  •  •  The 
liability  of  the  defendant  in  respect  to  the 
condition  of  its  cars  did  not  extend  beyond 
those  to  whom  it  owed  some  duty  by  reason 
of  its  relation  to  them  as  master,  employer, 
or  carrier.  Any  other  role  would  be  found 
impracticable  of  application  In  ordinary  busi- 
ness operations."  A  railway  company  might 
have  occasion  to  send  a  train  of  defective  cars 
from  San  Francisco  to  Boston  for  repairs,  to 
be  hauled  over  several  lines  of  road.  Its  own 
servants,  Imowing  thehr  bad  condition,  would 
use  a  high  degree  of  care  to  avoid  Injury  from 
them;  but  under  tbe  theory  of  counsel  for 
defendant  in  error,  unless  the  company  for- 
warding tbem  gave  express  notice  of  their 
condition  to  every  railway  employ^  of  the  sev- 
eral roads  transporting  tbe  cars.  It  would  be 
liable  for  damages  to  them  In  the  event  they 
were  hurt  by  reason  of  such  defects.  In  Win- 
terbottom  v.  Wright,  10  Mees.  &  W.  109-114, 
tbe  defendant  had  contracted  with  the  post- 
master general  to  provide  a  coach  for  carry- 
ing the  mall,  and  agreed  to  keep  it  in  re- 
pair, and  flt  for  use.  Other  persons  bad  a 
contract  witb  the  postmaster  general  to  sup- 
ply horses  and  coachmen  for  conveying  the 
coach.  Tbe  vehicle  broke  down,  and  injured 
the  driver,  by  reason  of  tbe  negligence  of  the 
defendant  in  falling  to  keep  It  in  proper  re- 
pair and  flt  for  use.  Lord  Ablnger  said: 
"There  is  no  privity  of  contract  between  these 
parties;  and,  If  tbe  plaintiff  can  sue,  every 
passenger,  or  even  any  person  passing  along 
the  road,  who  was  injured  by  the  upsetting 
of  tbe  coach,  might  bring  a  similar  action. 
Unless  we  confine  the  operation  of  such  con- 
tracts as  this  to  the  parties  who  entered  Into 
them,  the  most  absurd  and  outrageous  conse- 
qnences,  to  which  I  can  see  no  limit,  would 
ensue."  So  a  gas  fitter  was  held  not  liable 
for  damages  for  negligently  hanging  a  chan- 
delier in  a  public  bouse,  knowing  that  It  would 
likely  fall  on  plaintiff  and  others  unless  prop- 
erly hung.  It  fell,  and  injured  the  plaintiff. 
The  court  held  that  he  had  no  cause  of  ac- 
tion, because  the  declaration  did  not  disclose 
any  duty  by  the  defendant  towards  the  plain- 
tiff for  the  breach  of  which  an  action  could 
be  maintained.  Collins  v.  Selden,  L.  R.  8  C. 
P.  495.  In  Helzer  v.  Manufacturing  Co.,  110 
Mo.  605-617,  19  S.  W.  633,  15  L.  R.  A.  821. 
33  Am.  St.  Rep.  482,  a  servant  of  the  pur- 
chaser of  a  steam  boiler  was  Injured  by  the 
explosion  of  it.  He  sought  to  charge  tbe 
manufacturer  of  the  boiler,  and  alleged  that 
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the  latter,  wben  be  sold  It,  warranted  It  to 
be  free  from  defects,  and  of  flrst-class  mate- 
rial; that  the  cylinder  was  made  of  poor 
material,  was  defective  in  construction,  and 
too  weak  to  stand  the  ordlnaiy  strain,— all  of 
whicb  defects  were  known  to  the  defendant's 
agents  at  tbe  time  of  the  sale,-^nd  by  rea- 
son thereof  tbe  explosion  occurred.  Tbe  court, 
in  denying  a  right  to  recover,  said:  "Whar. 
ton  thinks  the  better  reason  for  the  rule  ia 
that  there  is  no  causal  connection  between  the 
negligence  and  the  hurt;  Ixit,  be  this  as  It 
may,  the  rule  Itself  ia  well  established  In  Siag- 
land  and  In  the  United  States,  and  we  think 
the  case  In  hand  comes  within  tt  It  is  tme 
the  defendant  must  have  known,  when  it  made 
and  sold  the  machine  to  Ellis,  that  other  per- 
sons would  be  engaged  in  operating  It;  but 
this  is  no  reason  why  defendant  should  be 
held  liable  to  such  other  persons  for  injuries 
arising  from  the  negligent  use  of  poor  mate- 
rial or  for  defective  workmanship.  Such 
knowledge  must  have  existed  In  tbe  cases 
whicb  have  been  cited  as  asserting  the  rule, 
and  would  have  been  as  good  an  argument 
against  the  role  in  those  aises  as  in  the  case 
at  hand.  •  *  *  The  plalnttfTs  case  tends 
to  show  no  more  than  negligence,  and  an  ac- 
tion based  on  that  ground  must  be  couflned  to 
the  Immediate  parties  to  the  contract  by 
which  the  machine  was  sold.  To  bold  other- 
wise is  to  throw  up<Hi  the  manufacturers  of 
machinery  not  necessarily  dangerous  a  lia- 
bility which,  in  our  opinion,  the  law  will  not 
Justify."  In  the  case  quoted  from,  a  large 
number  of  authorities,  both  English  and  Amer- 
ican, are  collected,  which  sustain  the  princi- 
ple announced.  See,  to  the  same  effect,  Neck- 
er  V.  Harv^,  40  Mich.  617,  14  N.  W.  608; 
Tjosee  ▼.  Clute,  SI  N.  Y.  494.  10  Am.  Rep. 
038;  Bragdon  v.  Perklns-Campb^l  Co.,  SO  C. 
C.  A.  667,  87  Fed.  109. 

One  of  tbe  principal  reasons  given  In  the 
former  decision  In  this  case  for  holding 
I^aintifTs  in  nror  liable  was  that  they  knew 
that  this  defective  car.  after  It  left  their 
luinds,  must  be  switched  about,  and  put  into 
trains  of  connecting  roads  by  switchmen  em- 
ployed by  the  latter,  and,  with  such  Imowl- 
edge,  they  wwe  negligent  In  permitting  it  to 
go  into  the  charge  of  such  railway  employ^ 
In  a  defective  condition.  In  the  many  cases 
cited  and  quoted  from  above  it  was  equally 
well  known  by  the  manufactm'er  of  a  de- 
fective machine— Itte  an  elevator,  for  example 
—that  employte  of  the  purchaser  would  be 
called  on  to  use  it;  yet,  there  being  no  privity 
between  the  maker  of  tbe  machine  and  the 
vendee's  servants  who  were  injured  by  it, 
there  could  be  no  recovery  by  the  latter 
against  tbe  manufacturer  or  builder.  Heizer 
V.  Mannfacturfng  Co.,  supra.  If  responsibili- 
ty for  defects  in  this  car  Is  to  be  fixed  on 
the  two  railways,  or  either  of  them,  then  the 
application  of  such  a  nrie  of  liability  must, 
of  necessity,  be  extended  to  cover  the  case 
of  a  brakemnn  injured  by  a  negligently  con- 
structed car  wheel,  and  permit  a  recovery  by 


liim  of  damages  against  a  foundry  company 
which  cast  and  furnished  tbe  wheel  and  sold 
it  to  the  railway  company;  for  It  is  within 
the  contemplation  of  a  manufacturer  of  car 
wheels  that  they  will  come  into  the  charge 
and  control  of  the  servants  of  the  railway 
companies  using  the  cars.  If  such  wheels  are 
negligently  constructed,  the  contemplated  pur- 
pose of  their  future  use  being  manifest,  the 
liability  of  the  maker  would  follow  that  iMe 
everywhere  whenever  they  happened  to  cause 
injury  to  a  railroad  employ^  operating  them. 
This  liability  of  the  maker  could  not  be  de- 
feated by  the  fact  that  the  defective  appli- 
ances might  have  changed  ownership  and  con- 
trol many  times  after  theh-  first  adaption  to 
railway  pnrposes.  As  we  have  seen,  the  lia- 
bility of  negligent  parties  so  far  removed  from 
the  injury  as  the  manufacturer  in  the  sup- 
posed case  finds  no  support  in  the  authorities. 
The  defective  car  was  not  Inherently  dan- 
gerous. It  was  tbe  manner  of  Its  use  which 
caused  the  Injury.  The  two  railway  compa- 
nies that  handled  tbe  car  before  its  delivery 
to  the  Chicago  Great  Western  Railway  Com- 
pany cannot  be  held  to  that  strict  account 
which  the  law  imposes  on  one  who  negligently 
delivers  poisonous  drugs  to  another.  Imminent- 
ly dangerous  to  human  life,  which  fall  Into 
the  hands  of  thhtl  persons  to  their  Injury. 
In  Roddy  v.  RaUway  Co.,  104  Mo.  234-247. 
16  S.  W.  1114.  12  L.  R.  A.  746,  24  Am.  St 
Rep.  333,  It  is  said:  "It  cannot  reasonably 
be  contended  that  a  railroad  car,  though  sup- 
plied with  defective  brakes,  is  an  Imminently 
dangerous  instrument.  Unless  put  in  motion, 
it  is  perfectly  harmless,  and  when  In  motion 
Is  not  essentially  dangerous."  In  Mastln  t. 
Levagood,  47  Kan.  3G-42.  27  Pac.  124,  27  Am. 
St  Rep.  277.  It  is  said:  "There  Is  a  marked 
distinction  between  an  act  of  negligence  bn- 
ralnently  dangerous  and  one  that  is  not  so; 
the  guilty  party  being  liable  in  the  former 
case  to  the  party  injured,  whether  th«:e  was 
any  relation  of  contract  between  them  or  not. 
but  not  so  in  the  latter  case."  Glynn  v.  Rail- 
road Co.,  supra. 

Counsel  for  defendant  in  error  have  Invoked 
the  nle  stare  decisis,  and  Insist  that  tbe  for- 
mer decision  must  govern  on  the  second  ap- 
peal This  would  come  to  us  with  more  force 
If  we  were  not  now  considering  the  same  case 
with  tlte  same  parties  before  tbe  court  If 
an  erroiMous  decision  has  been  made,  it  ought 
to  be  corrected  speedily,  especially  when  It 
can  be  done  before  the  litigation  in  which  the 
error  has  been  committed  has  terminated  final- 
ly. We  are  fully  satisfied  that  the  rule  of 
the  former  case  Is  shattered  by  the  pressing 
weight  of  opposing  authority,  and  that  rea- 
son is  agaiust  it  In  Ellison  v.  Railroad  Co., 
87  Ga.  691,  13  8.  E.  809,  the  learned  Chief 
Justice  Bleckley  uses  the  following  forcible 
language:  "Some  courts  Hve  by  correcting  the 
errors  of  others  and  adhering  to  their  own. 
•  •  •  Minor  errors,  even  If  quite  obvious, 
or  Important  errors  If  their  existence  be  fairly 
doubtful,  may  be  adhered  to  and  repeated  in- 
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definitely;  but  tbe  only  treatment  for  a  great 
and  glaring  error  affectiiig  the  current  ad- 
ministration of  Justice  in  all  courts  of  original 
Jurisdiction  la  to  correct  It.  When  an  error  of 
tills  magnitude,  and  which  moves  in  so  wide 
an  orbit,  competes  with  truth  In  the  struggle 
(or  existence,  the  maxim  for  a  supreme  court, 
8n{>reme  in  the  majesty  of  duty  as  well  as  In 
the  majesty  of  power,  is  not  'stare  decisis,' 
but  Tlat  Justltia  ruat  ooelum.' " 

The  Judgment  of  the  court  below  will  be 
fcrersed,  with  directions  to  enter  Judgment 
4m  the  finding  of  the  Jury  in  faror  of  the  de- 
fendants  below.    All  the  Justices  concurring. 

DOSTER,  C.  J,  (concurring  specially).  I 
beUeve  we  were  In  error  In  the  former  de- 
termination of  this  case,  and  therefore  con- 
cur In  the  decision  now  made.  Howevw,  I 
do  not  believe  that  our  present  Judgment  can 
be  rested  on  the  theory  of  the  breaking  of 
causal  connection  between  the  negligent  acts 
of  the  railway  company  dellverhig  the  de- 
fective car  and  the  one  receiving  it,  caused 
by  the  latter's  fallare  to  tnq>ect,  or  the  mak- 
ing by  It  of  an  Ineffective  inspection.  A  fail- 
ore  to  inspect,  or  a  careless  Inspection,  either 
one,  was  a  simple  fatlnre  to  do  a  duty,— an 
omission,  not  an  affirmative  act  of  wrongdo- 
ing; and  I  tbink  the  breaking  of  causal  con- 
nection between  a  series  of  negligent  acts  is 
accomplisbed  only  by  the  doing  of  something 
by  somebody  else  which  operates  as  a  new 
and  Independent  producing  cause,  diverting 
the  first  negligent  act  from  Its  natural  end, 
and  giving  it  a  direction  and  force  it  would 
not  otherwise  have.  It  is  not  philosophical  to 
speak  of  causal  connection  between  act  and 
consequence  being  broken  by  a  mere  failure, 
tlioiij^  a  negligent  one,  of  some  person,  not 
the  original  actor,  to  do  something.  Causal 
connection  is  broken  only  by  the  intervention 
of  acttv«  agencies,  not  the  occurrence  of  pas- 
sive conditions  and  qualities. 


STATE  V.  PIPES. 
(Supreme  Omrt  of  Kansas.    Oct  11.  1902.) 

CanilNAL     LAW— INFORMATION— AHBNOHBNT 
— NAMB  OF  DEFENDANT— REPUTA- 
TION—BVIDENCB. 

1.  Where  a  defendant  alleges  that  his  name 
is  ether  than  the  one  by  which  he  was  desig- 
nated in  the  information  filed  against  him,  and 
declares  his  real  name,  and  the  court  orders 
sock  name  to  be  snlmtltnted,  and  that  all  far- 
ther proceedings  shall  be  conducted  in  the 
name  given  by  him,  which  is  done,  it  is  not 
caaentlal  that  the  information  should  be  amend- 
ed with  respect  to  the  name. 

2.  Ordinarily,  if  the  name  used  In  criminal 
proceedings  is  the  one  by  which  a  person  is 
Seaerally  known,  it  will  be  sufficient;  and  the 
fact  that  the  name  by  which  the  defendant 
was  genovlly  known  was  the  one  under  which 
the  proeecntion  was  Iwgnn,  and  the  preliminary 
esamiaation  coudocted.  rather  than  the  real 
name  subseqnently  declared  by  the  defendant, 
win  not  render  the  preliminary  examination  In- 
vaBd. 

8.  Where  a  witness  testifies  as  to  the  defend- 
ant's genera]  repntation,  considerable  latitada 


may  be  ^ven  in  a  cross-examination  as  to  his 
opportunities  for  knowledge  of  the  defendant's 
reputation,  and  as  to  the  basis  of  his  opinion. 

4.  A  defendant  U  entitled  to  the  benefit  of 
the  weight  of  previous  good  character  in  the 
determination  of  the  question  whether  he  Is 
guilty  of  the  crime  charged  against  him,  bnt  a 
crime  Is  not  condoned  because  of  previous  good 
character. 

(Syllabus  by  the  Court.) 

In  banc.  Appeal  from  district  court,  Ellis 
county;  Lee  Munroe,  Judga 

William  Warden  Pipes  was  convicted  of 
murder  In  the  second  degree,  and  appeals. 
Affirmed. 

H.  J.  Harwl  and  W.  M.  Roberts,  for  appel- 
lant. A.  A.  Godard,  Atty.  Gen.,  J.  P.  Shutts, 
and  W.  B.  Sanm,  for  tbe  State; 

JOHXSTON,  J.  William  Warden  Pipes  was 
prosecuted  for  the  murder  of  David  Leahy, 
and  was  convicted  of  murder  in  the  second 
degree.  In  his  appeal  he  complains  first  of 
the  refusal  of  a  continnance  applied  for  on 
account  of  the  absence  of  a  witness.  From 
tbe  record,  however,  there  appears  to  have 
been  a  lack  of  diligence  on  bis  part  III  the 
effort  to  procure  the  testimony,  and  "dili- 
gence alone  makes  a  continuance  compul- 
sory." State  V.  Rhea,  25  Kan.  676;  State  v. 
Lewis,  66  Kan.  374,  48  Pac.  266.  In  the 
complaint  before  the  magistrate,  and  In  the 
information  filed  In  the  district  court,  the 
defendant  was  designated  as  Ward  Pipes. 
He  Interposed  a  plea  In  abatement,  alleging 
that  bis  name  waa  William  Warden  Pipes. 
The  court  accepted  his  statemoit,  and  direct- 
ed that  all  further  proceedlnga  In  tbe  case 
ahoQld  be  conducted  under  the  name  of  Wil- 
liam Warden  Pipes.  This  procedure  was 
strictly  In  accordance  with  statutory  provi- 
sion. Code  Cr.  Proc.  |  224;  State  v.  McGaf- 
fin,  36  Kan.  815,  13  Pac.  660;  State  v.  Halst, 
52  Kan.  38,  84  Pac.  463.  It  Is  not  important 
that  the  Information  was  not  amended  with 
respect  to  the  name,  since  tbe  order  of  the 
court.  In  effect,  amended  the  Information; 
nor  did  it  afford  a  good  reason  for  sustain- 
ing the  motion  to  quash  on  that  ground,  nor 
tbe  plea  that  he  had  not  had  a  preliminary 
examination.  The  name  Ward  Pipes,  by 
which  he  was  designated  In  tbe  preliminary 
proceedings,  appears  to  have  been  the  one 
used  by  his  own  witnesses  when  speaking 
of  blm,  and  by  his  counsel  when  referring  to 
him  during  the  trial.  If  the  name  used  in 
the  proceedings  is  the  one  by  which  he  Is 
genially  known.  It  Is  ordinarily  sufficient; 
and  certainly  no  prejudice  waa  suffered  by 
him  because  of  the  use  of  tbe  abbreviated 
name  by  which  he  was  generally  known,  in 
the  preliminary  jtroceedlngs.  Instead  of  his 
full  name,  under  which  the  later  proceedings 
were  conducted.  State  v.  Gordon,  56  Kan. 
64,  42  Pac.  346. 

Complaint  is  made  of  the  cross-examina- 
tion of  tbe  defendant's  witnesses  who  had 
testified  as  to  the  general  reputation  of  the 
defendant  as  a  peaceable  and,  law-abiding 
Jigitized  by  VjOO^IC 
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citizen.  Where  a  witness  states  that  be  is 
acquainted  with  the  general  reputation  of  a 
party,  and  that  It  is  good,  a  wide  latitude  is 
allowed  In  cross-examining  him  as  to  his 
opportunities  for  knowledge  and  as  to  the 
basis  of  his  opinion.  Most  of  the  witnesses 
who  testifled  as  to  the  defendant's  general 
reputation  appear  to  have  given  their  own 
individual  opinions  of  the  defendant,  rather 
than  the  reputation  which  he  bore  In  the 
neighborhood.  While  considerable  scope  was 
given  to  the  cross-examinations,  and  some 
of  the  questions  may  not  have  been  strictly 
within  the  rule,  the  substantial  rights  of 
the  defendant  do  not  appear  to  have  been 
violated. 

Much  complaint  is  made  of  the  refusal  of 
requests  for  instructions.  Some  of  those  re- 
fused stated  the  law  correctly,  but,  gener- 
ally speaking,  the  principles  of  law  embodied 
in  them  were  presented  to  the  Jury  in  in- 
structions framed  and  given  by  the  conrt 
For  instance,  there  was  a  refusal  of  one  as 
to  self-defense  wtiich  included  the  Idea  that 
a  person  assailed  might  act  on  an  honest  be- 
lief of  apparent  danger  in  repelling  the  at- 
tack, even  to  the  extent  of  killing  his  assail- 
ant, and  wt>uld  not  be  responsible  if  It  turned 
out  that  there  was  In  fact  no  real  danger. 
This  principle  is  included  In  an  Instruction 
given,  that:  "If  a  person  is  assaulted  by  an- 
other In  such  a  manner  as  to  give  him  rea- 
sonable grounds  to  believe  that  there  is  a 
design  on  the  part  of  his  assailant  to  take  hla 
life  or  to  do  him  great  bodily  injury,  and 
tliat  there  is  immediate  danger  that  such  de- 
sign will  be  accomplished,  and  if  he  honestly 
believes  that  snch  design  on  the  part  of  hla 
assailant  and  such  danger  to  himself  actual- 
ly exist,  then  be  has  the  right  to  stand  his 
ground,  and  to  use  such  force  as  shall,  on 
reasonable  grounds,  honestly  appear  to  him 
to  be  necessary  to  repel  the  attack,  even  t6 
the  extent  of  killing  his  antagonist.  A  per- 
son when  so  assailed  will  be  Justified  In  de- 
fending himself,  though  the  danger  may  not 
be  real,  but  only  apparent.  He  will  not  be 
responsible  criminally  If  he  acts  in  self-de- 
fense from  real  and  honest  convictions  as 
to  the  character  of  the  danger  induced  by 
reasonable  evidence,  although  he  may  be 
mistaken  as  to  the  extent  of  the  actual  dan- 
ger." The  court  further  stated,  with  ref- 
erence to  the  same  subject,  that  if  the  de- 
ceased was  the  aggressor,  and  the  defendant 
bad  reasonable  ground  to  believe  that  the  de- 
ceased Intended  to  take  his  life  or  do  talm 
great  bodily  injury,  and  if  he  actually  and 
honestly  believed  that  the  deceased  had 
such  a  design  and  that  be  was  in  real  dan- 
ger, he  bad  the  right  to  act  upon  the  situation 
as  it  appeared  to  him,  in  defending  himself. 
The  instructions  on  the  subject  of  self-de- 
fense appear  to  be  in  line  with  the  previous 
rulings  of  this  court. 

It  is  contended  that  in  an  instruction  giv- 
en the  court  neutralized  the  evidence  offered 
by  the  defendant  as  to  character,  by  a  state- 


matt  that  previous  good  character  Is  not  a 
defense  to  a  crime  clearly  proven.  It  is  true 
that  crime  is  not  condoned  or  excused  be- 
cause of  previous  good  character,  but  the 
defendant  la  entitled  ta  the  benefit  of  the 
force  and  weight  of  previous  good  character 
In  the  determination  of  the  question  wbetb- 
er  he  has  committed  a  crime.  State  v.  Keefe^ 
64  Kan.  197,  38  Pac.  302.  The  trial  court  gave 
this  benefit  to  the  defendant,  in  charging 
the  jury  that  such  evidence  must  be  consid- 
ered by  them,  and  that  if  such  evidence,  or 
snch  evidence  in  connection  with  other  evi- 
dence, raised  a  reasonable  doubt  of  the  de- 
fendant's grullt,  they  should  acquit  him.  Noth- 
ing in  the  instructions  is  inconsistent  with  this 
statement,  or  with  the  law  relating  to  the 
weight  and  Importance  to  be  g^ven  to  good 
character.  We  find  nothing  in  the  in&tmc- 
tlons  which  affords  ground  for  reversal,  and, 
after  reading  the  testimony,  we  are  satisfied 
It  is  abundantly  sufflcient  to  sustain  the  ver- 
dict of  the  Jury. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  district  conrt  will  be  affirmed. 
All  the  Justices  concurring. 


MISSOURI   PAC.   RT.   CO.  ▼.  McOUI.- 

LOUGH. 
(Snpreme  Court  of  Kansas.    Oct  11,  1902.) 

RAILROADS-KIIXINQ  STOCK— NBOUOBNCB— 
QTIBStlON  FOR  JURY. 

1.  In  an  action  against  a  railway  company 
for  killing  stock  at  a  crossing,  plaintiff's  neg- 
ative evidence  tended  to  show  that  the  engineer 
coald  have  lessened  the  speed  of  the  train,  and 
so  avoided  the  injury,  while  the  testimony  of 
the  engineer  and  fireman  was  to  the  effect  that 
it  could  not  have  been  done.  Held,  that  the 
question  of  defendant's  negligence  in  failing  t» 
lessen  the  speed  of  the  train  was  for  the  jury. 

In  banc.  Skror  from  district  court,  Dickin- 
son county;  O.  L.  Moore,  Judge. 

Action  by  S.  H.  McCuUough  against  the 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Waggener,  Horton  &  Orr,  for  plaintiff  In  er- 
ror.   R.  H.  Kane,  for  defendant  to  error. 

PER  CURIAM.  The  defendant  In  error 
was  the  owner  of  about  240  head  of  cattle, 
which  were  bdng  moved  along  a  public  high- 
way In  Dickinson  county.  This  highway  par- 
alleled the  Missouri  Padflc  Railway  on  the 
north  from  three-fourths  to  one  mile,  in  a 
southwesterly  direction,  before  reaching  the 
crossing  in  question.  The  highway  crossed 
the  railroad  at  a  right  angle  in  a  cut  While 
the  parties  in  charge  of  the  cattle  were  at- 
tempting to  cross  the  defendant's  track  at 
this  point,  an  east-bound  stock  train,  consist- 
ing of  15  cars  of  cattle,  ran  over  and  killed  4 
of  plaintiff's  cattle.  This  action  was  brought 
to  recover  their  value.  The  only  acts  of  neg- 
ligence charged  against  the  company  were 
neglecting  to  keep  a  carefid  outlook  upon  tiie 
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nllroad.  failing  and  neglecting  to  reduce 
the  speed  of  the  engine  and  can,  and  failing 
and  neglecting  to  stop  or  attempt  to  stop  said 
«ngtne  and  cars.  Judgment  was  rendered  for 
the  plalntitt  below,  and  the  company  proso' 
cutes  this  proceeding. 

The  two  questtona  argued  bj  connsd  for 
plaintlfir  in  error  are  (1)  that  the  verdict  re- 
turned by  the  Jury  was  not  sustained  by  suf- 
ficient evidence;  (2)  that  certain  material 
flndingB  of  fact  were  not  sustained  by  the  evi- 
dence. 

The  plaintiff  Introduced  some  evidence  tend- 
ing to  prove  every  material  fact  necessary  to 
entitle  him  to  recover,  and  to  sustain  the  find- 
ings of  the  Jury.  This  was  not  seriously  dis- 
puted. It  is  argued,  however,  that  the  tes- 
timony to  establish  the  fact  that  the  engineer 
could  have  stopped  the  speed  of  his  train,  and 
thns  avoided  the  injnry,  but  did  not  try,  was 
supported  by  negative  evidence,  while  that 
Introduced  by  the  defendant  (being  the  testi- 
mony of  the  engineer  and  fireman  that  It 
could  not  have  been  done)  was  positive  In  its 
character,  and  thU  negative  evidence,  as 
against  such  positive  evidence,  is  entitled  to 
but  little  weight  If  we  should  concede  the 
premises,  it  would  not  avail  the  plaintiff  In 
error.  The  credibility  of  witnesses,  and  the 
weight  to  be  given  their  testimony,  whether 
in  its  nature  positive  or  negative,  and  the  con- 
dnslmi  to  be  drawn  therefrom,  are,  nnder 
proper  instructions,  matters  wholly  within  the 
province  of  the  jury.  Whep  every  material 
and  essential  fact  necessary  to  a  recovery  is 
supported  by  some  evidence,  although  weak 
and  conflicting,  this  court  will  not  re-examine 
and  weigh  the  evidence.  It  is  stated  that  no 
effort  was  made  to  separate  the  cattle  in 
bunches,  and  thns  cross  the  crossing,  and  that 
this  neglect  constltnted  contributory  negli- 
gence. This,  however,  is  only  the  conclusion 
of  coansel.  There  Is  no  evidence  that  this 
ought  to  have  been  done,  or  that  omitting  to 
do  so  was  negligence. 

The  Judgment  of  the  court  below  Is  at- 
firmed. 


LBAVBNWORTH     LIGHT    St    HBATINO 

CO.  V.  WALLER.* 

(Supreme  Court  of  Kansas.    Oct.  11,  1902.) 

MSOUOEKCB-PLEADINa  AND  PROOF— INCON- 
SISTENT DEFENSES-ADMISSIONS 
—ESTOPPEL. 

1.  In  an  action  for  damages  upon  the  ground 
•f  defendant's  negligence,  such  negligence  ia 
sot  admitted  where  the  answer  denies  gener- 
ally, and  then  pleads  contribntory  negligence 
«n  the  part  of  the  plaintiff.  In  such  case,  the 
plaintiff  Is  not  reuered  from  proving  negli- 
gence on  the  part  of  defendant;  neither  is 
oefeudant  prevented  from  disproTlng  it. 

2.  The  general  denial  and  a  ^lea  of  contrit>- 
otory  negligence  are  not  inconsistent  defenses. 

3.  A  failure  to  deny  nnder  oath  an  allegation 
that  a  principal,  through  an  agent,  did  a  certain 
act,  is  not  an  admission  that  the  principal  did 
the  act  complained  of. 

4.  The  admission  of  the  truth  of  a  matter  in 
a  iwief  filed  In  a  proceeding  in  error  does  not 
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of  itself  estop  the  party  maldng  such  admission 
from  denying  its  truth  in  subsequent  stages  of 
the  controversy. 

(Syllabus  by  the  Court) 

In  banc.  E)rror  from  district  court,  Leaven- 
worth county;  J.  H.  Gilipatriclc,  Judge. 

Action  by  Sophia  Waller  against  the  Leav- 
enworth Light  &  Heating  Company.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Reversed. 

Plaintiff's  action  was  for  damages  done  by 
the  burning  of  her  bam.  The  petition  char- 
ged "that  the  defendant,  its  officers  and 
agents,  thereunto  duly  authorized  and  em- 
powered, entered  into  and  contracted  with 
said  plaintiff,  whereby  the  said  defendant  was 
to  put  and  place  lights  in  said  bam  for  the 
use  of  the  plaintiff";  tliat.  In  putting  In  the 
necessary  wires,  the  same  were  not  large 
enough,  not  properly  Insulated,  and  were  pla- 
ced carelessly  and  negligently,  so  that  the  in- 
Jury  of  which  she  complains  resulted.  The 
answer  was  first  a  general  denial,  "and,  for  a 
second  and  further  ground  of  defense  herein, 
defendant  refers  to  the  foregoing  part  of  this 
answer  as  part  hereof,  and  further  avers  that 
If  plaintiff  was  In  any  wise  damaged  or  in- 
jured as  set  forth  in  the  petition,  which  this 
defendant  denies,  then  the  defendant  avers 
that  the  plaintiff  and  her  agents,  by  her  duly 
appointed  and  autiiorlzed,  so  acted  and  con- 
ducted themselves  as  to  contribute  to  the 
damage  and  Injury  complained  of."  For  re- 
ply, plaintiff  filed  a  general  denial.  Upon 
these  issues  a  trial  was  had,  which  resulted  in 
a  verdict  and  Judgment  for  the  defendant. 
From  it  error  was  prosecuted  to  the  court  of 
appeals.  Northern  department  Eastern  divi- 
sion, where  the  same  was  reversed,  and  the 
case  remanded  for  further  trial.  See  Waller 
V.  Heating  Co.,  9  Kan.  App.  301,  61  Pac.  827. 
A  second  trial  was  had  upon  the  same  plead- 
ings. The  defendant  then  sought  to  show  by 
competent  evidence  that  it  was  not  the  own- 
er of  the  electric  light  plant  operating  the 
lights  in  plaintiff's  bam  at  the  time  the  fire 
occurred,  but  that  another  and  separate  cor- 
poration, from  which  plaintiff  subsequcntiy 
purchased,  was  at  that  time  the  owner.  This 
evidence  was  rejected  by  the  court  upon  the 
objection  of  the  plamtiff,  which  objection  was 
made  In  the  following  language:  "Plaintiff 
objects  to  the  introduction  of  the  deed  [re- 
ferring to  a  deed  of  the  electric  light  proper- 
ty conveying  the  same  to  the  defendant  at  a 
date  subsequent  to  the  occurrence  of  the  fire] 
for  the  reason  that  it  is  incompetent  Irrele- 
vant Immaterial,  and  not  within  the  Issues 
in  this  case,"  and  for  "the  additional  reason 
that  the  defendant  company  in  its  brief,  en- 
titled: 'In  the  Appellate  CJonrt  of  the  State 
of  Kansas,  Northern  Department,  Eastern  Di- 
vision. Sophia  Waller,  Plaintiff  in  Error,  vs. 
the  Leavenworth  Light  &  Heating  Company, 
Defendant  in  Error.  Ekror  from  the  District 
Court  of  Leavenworth  County.  Brief  of  De- 
fendant In  Error.    John  H.  Atwood^imd^m, 
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W.  Hooper,  Attorneys  tar  Defendant  In  Er- 
ror,'—admit  on  page  3  and  otherwise  In  th^ 
brief  that  before  plalntUTs  Are  the  Leaven- 
worth Coal  Company  sold  out  ita  electric 
lighting  plant  to  the  defendant;  further,  that 
It  Is  4  matter  that  has  been  passed  upon  by 
the  court  of  appeals  and  decided."  The  same 
question  was  presented  by  the  defendant,  by 
various  offers,  to  prove  by  competent  evidence, 
and  by  the  records  of  the  several  corporations, 
owners  of  the  electric  lighting  plant  at  dif- 
ferent times,  the  time  at  which  defendant  in 
error  became  tbe  owner  of  such  plant,  all  of 
which  ofFers  upon  the  same  objection  were 
refused,  and  such  evidence  entbrely  excluded 
from  the  Jury.  Defendant  having  rested  with- 
out further  offer  of  proof,  the  court  instructed 
tbe  Jury  to  render  a  verdict  in  behalf  of  the 
plaintiff,  nimn  which  judgment  was  entered 
in  her  favor,  to  all  of  which  defendant  eifcept- 
ed,  and  Is  now  here  for  the  purpose  of  revers- 
ing this  judgment 

Atwood  &  Hooper,  for  plaintiff  in  error. 
John  T.  O'Keefe  and  David  Kelso,  for  defend- 
ant In  error. 

CUNNINGHAM,  J.  (after  stating  the  facts). 
The  reasons  urged  for  the  exclusion  of  tbe 
evidence  are:  First,  that  the  same  was  irrele- 
vant and  Immaterial,  because  not  within  the 
Issues  In  this  case;  second,  that,  when  the 
case  was  In  the  appellate  court,  defendant's 
attorneys  admitted  In  their  brief  filed  In  that 
proceeding  In  error  that  tbe  defendant  was 
tbe  ovimer  of  the  electric  lighting  plant  at  the 
time  of  the  fire. 

In  support  of  the  first  contention  It  Is  urged 
first  that  the  plea  of  contributory  negligence 
contained  In  defendant's  second  defense  was 
in  effect  an  admission  that  defendant  caused 
the  damage  complained  of;  that  to  deny  de- 
fendant's negligence  is  inconsistent  with  the 
plea  of  contributory  negligence  on  the  part 
of  the  plaintiff;  that  there  could  be  no  con- 
tributory negligence  on  the  part  of  tiie  plain- 
tiff vrlthout  the  antecedent  negligence  on  the 
part  of  defendant.  In  the  language  of  the  de- 
fendant In  error,  "The  plea  of  contributory 
negligence  Is  in  tbe  nature  of  a  plea  of  con- 
fession and  avoidance,  and.  If  this  be  true, 
then  tbe  defendant  is  estopped  from  denying 
its  Identity  as  the  party  properly  sued."  This 
raises  a  novel  and  important  question  in  our 
practice.  It  will  be  observed  that  the  de- 
fendant's answer  contained  a  general  denial 
This,  standing  alone,  would  have  put  tbe 
plaintlfT  upon  proof  of  all  of  the'  material  al- 
legations In  her  petition.  One  of  these  alle- 
gations was  that  tbe  defendant's  negligence 
was  the  cause  of  her  injury.  She  was  there- 
by required  to  establish  not  only  negligence, 
but  to  connect  tbe  defendant  with  such  neg- 
ligence by  showing  its  ownership  of  the  elec- 
tric light  plant  at  the  time  of  tbe  injury. 
Railway  Co.  ▼.  Searle,  11  Colo.  1,  16  Pac.  328; 
Jackson  v.  Water  Co.,  14  Cal.  19;  Schular  v. 
Railroad  Co.,  38  Barb.  653;  Greenway  r. 
James,  34  Mo.  828.    This  she  sought  to  do  In 


making  her  case,  by  Introducing  evidence  that 
the  defendant  was  the  owner  of  the  electric 
light  plant  at  that  time.  This  denial,  stand- 
ing alone,  would  not  only  require  this  proof 
at  the  hands  of  the  plaintiff,  but,  per  contra, 
permit  the  defendant  to  disprove  this  matoial 
matter.  Davis  v.  McGrocklin,  84  Kan.  218. 
8  Pac.  196.  It  will  be  further  observed  that 
the  defendant.  In  Its  second  defense,  while 
stin  denying  generally,  says  that,  if  plaintiff 
was  damaged,  then  such  damage  was  occa- 
sioned by  tbe  contributory  negligence  of  the 
plaintiff  or  her  agents.  We  do  not  tblnk  this 
claim  inconsistent  with  the  claim  that  tbe 
injury  was  not  committed  by  the  defendant, 
or  occurred  through  his  negligence.  The  de- 
fendant In  error  cites  various  authorities  la 
support  of  her  claim.  They  are  strongly  stat- 
ed In  a  citation  from  5  Enc.  PL  &  Prac.  pp. 
11,  12,  as  follows:  "Tht  plea  of  contributory 
negligence  Is  a  plea  in  confession  and  avoid- 
ance, which  admits  negligence  on  the  part  of 
the  defendant,  but  seeks  to  avoid  liability 
therefor  by  alleging  that  plaintiff  was  guilty 
of  negligence  which  contributed  to  his  in- 
.iury."  We  are  not  ready  to  grant  that  tte 
authorities  cited  fabrly  support  tbe  law  as  tins 
laid  down,  though  obiter  remarics  contained  in 
some  of  them  probably  do.  However,  Imme- 
diately following  this  qnotatlon  Is  the  state- 
ment: "But  this  is  not  the  rule  In  Ibose 
states  whose  Codes  permit  the  defendant  to 
set  up  as  many  defenses,  wfaetho'  of  law  or 
of  fact,  as  he  may  see  fit"  Our  statute  (sec- 
tion 4628,  Gen.  St  1901)  permits  the  de- 
fendant to  "set  forth  in  his  answer  as  many 
grounds  of  defense,  •  •  •  as  he  may 
have,  whether  they  be  such  as  liave  been 
heretofore  denominated  as  legal  or  equitable, 
or  both."  Notwithstanding  this  provision,  the 
pleader  may  not  rely  In  the  same  idea  upon 
absolutely  inconsistent  defenses.  He  cannot 
admit  and  deny  In  the  same  breath.  He  may. 
however,  adapt  his  pleadings  so  as  to  meet 
tbe  possible  conditions  and  conttngendes  of 
tbe  case  that  his  opponent  may  prove.  He 
may  say:  "I  was  not  negligent  I  am  whol- 
ly Innocent  In  that  matter.  It  is  possible, 
however,  that  you  may  be  able  by  your  indi- 
rection or  my  misfortune  to  satisfy  the  jury 
that  I  am  at  fault  If  you  do.  I  shall  assert 
that  the  injury  was  occasioned  through  your 
contributory  negligence."  Or,  he  may  say, 
"If  there  was  negligence  which  was  the  cause 
of  your  Injury,  I  was  not  Its  author,"  and  at 
the  same  time  say,  "If  you  were  Injured  I^ 
the  negligence  of  any  one,  you  are  not  entitled 
to  relief,  for  you  contributed  thereto  by  your 
negligence."  It  certainly  would  be  a  very 
great  hardship  to  a  defendant  who  know* 
that  be  was  not  negligent,  and  knows  tbat 
the  plaintiff  was,  to  compel  him,  at  bis  perO. 
to  elect  which  of  these  defenses,  equally  good, 
he  should  adopt  These  defei^es  are  not  in- 
consistent The  truth  of  either  by  no  means 
Implies  tbe  falsity  of  tbe  other.  They  may  be^ 
availed  of  for  tbe  purpose  of  presenting  the- 
exact  facts  in  a  given  case,  Bevpnd  question, 
Digitized  by  VjOOQ  IC, 
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a  defendant  might  take  advantage  of  plain- 
tllTs  contributory  negligence,  should  snch  be 
developed  In  the  making  of  plalntifTs  case, 
even  though  the  defendant  had  pleaded  noth- 
ing bat  the  geD»«l  denial.  It  wonld  be  a 
qneer  rule  that  would  deprive  talm  of  this,  had 
he  added  to  auch  general  denial  a  plea  of  con- 
tribntoiy  negligence.  The  plea  of  contributory 
negligence,  standing  alooe,  would  be  one  in 
SToidance,  but  it  cannot  be  said  to  be  one  In 
confesalon,  where  accompanied  by  a  general 
denial.  In  RaUroad  Co.  v.  HaU,  87  Ala.  708, 
6  South.  277,  4  L.  R.  A.  710,  IS  Am.  St  Bep. 
84,  on  page  724,  87  Ala.,  and  page  284,  6 
South.,  the  law  is  annouDced  as  follows:  "A 
denial  of  the  negligence  charged,  or  plea  ot 
not  guilty,  although  pleaded  separately,  re- 
pels all  presumption  of  confession  which 
arises  from  the  plea  of  contributory  negli- 
goice  when  pleaded  alone."  In  Cole  t.  Wood- 
son, 82  Kan.  272,  4  Pac.  321,  which  was  an 
action  for  slander,  where  defendant  had  de- 
nied, and  also  pleaded  the  truth  of  the  slan- 
derous words,  this  court  said  (page  276,  32 
Kan.,  and  page  322,  4  Pac):  "It  would  cer- 
tainly be  a  great  hardship  to  a  defendant  who 
has  been  sued  for  slander  to  be  required  to 
admit  that  he  had  used  the  alleged  slander- 
ous words,  when  in  fact  he  may  never  have 
used  them,  in  order  that  he  may  be  allowed 
to  show  that  sneh  words  are  true.  And  it 
would  equally  be  a  great  hardship  to  him  to 
be  required,  in  effect,  to  admit  that  the  words 
are  false  and  slanderous,  when  in  fact  they 
may  be  true,  in  order  to  be  allowed  to  make 
the  defense  that  he  never'  used  such  words. 
Our  statutes  do  not  tolerate  any  such  unjust 
mlea,  but  allow  a  defendant  to  set  forth  as 
many  defenses  as  he  may  have,  which  in 
slander  cases  may  be  that  he  did  not  use  the 
words  charged,  and  also  that  the  words  are 
true.  And  it  makes  no  difference  what  the 
common  law  may  have  been,  or  what  may 
have  been  decided  by  courts  In  other  states, 
where  their  statutes  are  dlffWent  from  the 
statutes  of  Kansas.  The  statutes  of  Kansas 
must  govern  in  actions  originating  and  insti- 
tuted wlttiin  the  borders  of  ECansas.  And 
where  they  are  dear  and  explicit,  we  need  not 
look  any  further."  In  Bell  v.  Brown,  22  Cal. 
671,  on  page  678.  the  court,  commenting  upon 
the  provisions  of  a  statute  like  our  own,— upon 
a  right  it  ffiree  a  defendant  to  set  up  all  his 
defenses,— says:  "It  is  an  absolute  right  giv- 
en him  by  law,  and  the  principle  is  as  old  as 
the  common  law  Itself.  He  may  fall  to  prove 
one  defense,  by  reason  of  the  loss  of  papers, 
absence,  death,  or  want  of  recollection  of  a 
witnees,  and  yet  he  ought  not  thereby  to  be 
precluded  from  proving  another  equally  suffi- 
cient to  defeat  the  action."  In  Treadway  v. 
Railroad  Co.,  40  Iowa,  626,  the  law  is  laid 
down  in  the  syllabus:  "An  admission  in  the 
nature  of  a  confession  and  avoidance  in  one 
connt  of  an  answer  does  not  operate  to  ad- 
mit matter  formally  denied  in  other  counts." 
In  Weaver  v.  Camahan,  37  Ohio  St  363,  a 
defendant,  when  sued  to  recover  the  value  of 


services  rendered,  may  deny  that  the  services 
were  rendered,  and  also  allege  that  if  render- 
ed, their  value  was  less  than  the  amotmt 
claimed.  For  cases  holding  analogous  views, 
see  1  Bnc.  Pi.  &  Prac.  867. 

It  Is  further  tentended  by  the  defendant  In 
error  that  this  evidence  was  not  within  the 
issues  in  the  case,  for  the  reason  that  the  al- 
legation of  the  petition  as  to  the  agency  of 
the  parties  who  placed  the  wires  in  plalntlflTs 
building  for  the  defendant  not  being  denied 
under  oath,  they  must  be  admitted  as  true. 
This  allegation  was:  "The  defendant  its  of- 
ficers and  agents,  thereunto  duly  authorized 
and  empowered,  entered  into  and  contracted 
with  the  said  plaintiff,  whereby  the  said  de- 
fendant was  to  put  and  place  lights  in  said 
bam  for  the  use  of  the  plaintiff  in  and  about 
such  business."  This  Is  an  allegation  of  ac- 
tion* not  of  agency.  It  is  nothing  more  than 
an  averment  that  the  defendant  did  these 
things.  "A  failure  to  deny  under  oath  an  al- 
legation that  a  principal,  through  his  agent, 
did  a  certain  thbig,  is  not  an  admission,  under 
the  statute  [requiring  the  denial  to  be  under 
oath],  that  the  principal  did  the  act  complain- 
ed of."  16  Enc.  PI.  &  Prac.  910,  note  2,  cit- 
ing Railway  Co.  v.  Fhiley,  S8  Kan.  550,  16 
Pac.  951. 

It  is  further  insisted  that  the  coiurt  was 
right  in  excluding  this  evidence,  because  the 
defendant  had  estopped  itself  from  denying 
that  it  was  the  owner  of  the  lighting  plant  at 
the  time  the  injury  occurred,  by  its  admis- 
sions in  the  brief  referred  to  in  the  statement 
of  facts,  and  because  at  no  prior  time  through 
the  progress  of  this  litigation,  which  com- 
menced in  May,  1893,  had  it  made  any  snch 
claim  or  offer  of  proof.  We  know  of  no  prin- 
ciple of  law  which  would  (q>erate  as  an  es- 
toppel upon  the  defendant  as  thus  claimed. 
Tbe  admission  contained  bi  the  brief  of  plain- 
tiff In  error  filed  In  the  conrt  of  appeals  was 
one  for  the  purposes  of  that  case,— made,  pre- 
sumably, because  the  record  in  that  case 
showed  It  to  be  so.  Had  it  been  made  abso- 
lutely and  as  a  matter  of  fact  without  re- 
gard to  what  the  record  there  showed,  there  Is 
nothing  about  it  to  operate  as  an  estoppel, 
nothing  appearing  that  the  plaintiff  ever  act- 
ed or  relied  upon  such  admission  to  her  det- 
riment It  would  hardly  do  to  hold  that  a 
chance  or  mistaken  admission,  accidentally 
made,  as  to  facts,  wonld  forever  preclude  the 
party  from  showing  what  the  facts  actually 
were;  and,  beside  this,  the  matter  pending 
before  tbe  appellate  conrt  was  another  and 
different  one  from  the  matter  being  tried  be- 
fore the  district  court,  as  it  Is  well  .settled  in 
this  state  that  proceedings  in  error  are  inde- 
pendent actions,  and  not  a  contlnnation  of  the 
action  at  nisi  prius. 

Neither  do  we  think  the  tact  that,  for  tbe 
first  time  In  the  progress  of  the  litigation,  de- 
fendant then  sought  to  show  that  it  was  not 
the  owner  of  the  light  plant  at  the  time  of  the 
Injury,  avails.  It  can  easily  be  seen  how  such 
a  fact  might  be  overlooked  by  an  attorney 
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trying  a  case,  or  by  the  officers  of  a  corpora- 
tion who  had  newly  come  to  their  offices,  apd 
were  nnacqualnted  with  the  history  of  tbe 
corporation,  or,  even  if  fully  known  by  ei- 
ther of  these,  we  know  of  no  rule  that  pre- 
cludes a  party  from  proving  a  meritorious  de- 
fense on  the  second  trial,  even  If  he  had  neg- 
lected to  do  so  on  the  first  Second  trials 
are  often  sought  for  the  purpose  of  introduc- 
ing such  proof. 

We  think  the  district  court  erred  in  refusing 
to  permit  the  proof  offered,  and  therefore  re- 
verse Its  Judgment  and  remand  the  case  (or  a 
new  trial.   All  the  Justices  concurriog. 


STBYENS  T.  NEBRASKA  LOAN  A  TRUST 
CO.: 

(Supreme  Court  of  Kansas.    Oct  11,  1902.) 

BEST  AND  SBCONOA.RT  EVIOBNCB-HARMLESS 
ERROR. 

1.  Error  in  ovemiiing  an  objection  to  incom- 
petent evidence  could  not  be  prejudicial  where 
the  evidence  was  not  introduced. 

2.  It  is  not  prejudicial  error  to  permit  a  coun- 
ty treasurer,  who,  with  the  records  of  his  office, 
has  appeared  as  a  witness  in  a  suit,  to  turn 
to  the  several  entries  therein,  and  state  to  tbe 
court  what  such  entries  are,  though  the  record 
Itself  would  have  been  the  best  evidence. 

In  banc.  Error  from  district  court  Decatur 
county;  A.  C.  T.  Oelger,  Judge. 

Suit  between  A.  A.  Stevens  and  the  Ne- 
hraska  Loan  &  Trust  Company.  Judgment 
rendered,  and  Stevens  brings  error.  Judg- 
ment affirmed. 

Wilson  &  Langmade,  for  plaintiir  In  error. 
Tully  Scott  for  defendant  in  error. 

PER  CURIAM.  This  lawsuit  was  over  tbe 
validity  of  a  tax  deed.  There  is  no  brief  on 
the  part  of  defendant  in  error.  At  the  trial 
the  holder  of  the  tax  deed  read  tbe  deed 
in  evidence,  and  rested.  In  Ills  brief  be  says 
that  the  defendant  in  error,  in  the  following 
language,  oITered  to  introduce  in  evidence 
certain  papers:  "Now  and  here  twth  tbe 
files  of  tbe  Oberlin  Herald  and  the  files  of 
the  Oberlin  Times  are  offered  and  Introduced 
in  evidence  for  the  several  years  named,"— 
to  which  the  plaintiff  in  error  objected  upon 
the  ground  that  such  files  were  incompetent 
The  objection  was  overruled  by  the  court 
This,  it  is  said,  constitutes  one  of  the  prin- 
cipal errors  of  which  complaint  is  made. 
It  is  also  stated  by  counsel  "that  not  one 
word  was  read  or  offered  to  be  read  from 
the  files  so  offered  to  the  conrt  after  the 
objection  was  overruled,  nor  were  such  pa- 
pers ever  filed  in  court  either  at  the  trial 
of  this  cause  or  afterwards."  If  this  is  true, 
we  aro  unable  to  understand  how  plaintUT 
in  error  could  have  been  prejudiced  by  the 
overuling  of  his  objection. 

It  Is  alleged  that  the  court  erred  in  per- 
mitting J.  B,  Kulp  to  testify.  Kulp  was 
treasurer  of  Decatur  county,  and  with  the 
records  of  his  ofltce,  showing  ail  taxes  lev- 
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led  upon  the  land  In  controversy  for  ISOl, 
1895,  1896,  and  1887,  appeared  as  a  witness, 
and  was  asked  to  turn  to  each  of  the  entries 
charged  to  the  land  in  question  for  the  sev- 
eral years,  and  state  to  the  court  the  orig- 
inal tax  and  penalties  assessed  against  tills 
land  for  each  of  the  several  years,  and  for 
what  amount  it  was  sold.  This  evidence  was 
objected  to  as  incompetent  and  that  the  rec- 
ord itself  was  tbe  best  evidence.  There  was 
no  projudiclal  error  In  overruling  this  objec- 
tion. The  witness  was  the  custodian  of  tbe 
books,  and  was  upon  the  witness  stand  with 
these  rocords  in  his  possession,  and,  being 
familiar  with  them.  It  'nas  a  saving  of  time 
to  the  court  and  not  prejudicial  to  the  de- 
fendant to  ask  the  witness  to  turn  to  the 
several  entries,  and  state  to  tbe  court  what 
such  entries  were.  Ample  opportunity  was 
given  for  the  defendant  to  examine  such  en- 
tries, and,  if  the  statements  of  the  witness 
were  not  correct  to  have  .them  corrected. 

The  Judgment  of  the  conrt  below  is  affirm- 
ed. 


CHANDLER  ▼.  PARKER. 
(Supreme  Court  of  Kansas.    Oct  11,  1902.) 

PLBADINO— AMENOMBNT-CONTINITANCB-WIT- 
NES8ES-C0HPETBNCT— Hi^tMLBSS  ERROR. 

1.  Under  Civ.  Code,  §  139,  providing  that  the 
court  may,  in  furtherance  of  justice,  amend 
any  pleadinj;  when  it  does  not  change  substan- 
tially the  claim  or  defense,  etc.,  it  was  not 
error  to  permit  a  plaintiff  in  replevin  to  so 
amend  her  petition  as  to  increase  the  value  of 
the  articles  above  that  alleged  in  her  replevin 
affidavit. 

2.  Permlttiut;  a  plaintiff  in  replevin  to  so 
amend  her  petition  as  to  increase  the  value  of 
each  of  the  articles  above  that  alleged  in  her 
replevin  affidavit  does  not  require  granting  to 
defendant  a  continuance  to  enable  him  to  pro- 
cure testimony  to  meet  the  question  of  values 
so  Increased. 

8.  A  woman  who  had  lived  on  a  farm  17 
years,  and  who  during  that  time  had  bought 
and  sold  hogs,  horses,  and  cattle,  and  had  actu- 
ally purehased  all  of  the  cattle  sued  for  in 
replevin,  was  competent  to  express  an  opinion 
as  to  the  value  of  such  cattle. 

4.  In  replevin  against  a  constable  for  levying 
on  plaintiff's  property  as  the  property  of  a 
third  person,  the  admission  of  evidence  showing 
the  value  of  the  property  at  the  time  the  cause 
was  tried,  and  not  at  the  time  of  the  levy,  was 
not  prejudicial,  where  the  jury  found  in  an- 
swer to  a  question  that  they  found  the  value  of 
the  property  at  the  time  of  the  levy. 

In  banc.  Error  from  district  court,  Wash- 
ington county;  F.  W.  Sturges,  Judge. 

Action  by  Cynthia  A.  Parker  against  W. 
A.  Chandler,  constable,  etc.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Hamilton  &  Haromon  and  R.  C.  Miller,  for 
plaintiff  in  error.  Edgar  Bennett  for  de- 
fendant In  error. 


PER    CURIAM.    The    defendant    was    a 
constable   of   Clifton   township,    Washington 

^  i.  See  Evidence,  vol.  ».  C««>C  pis..,|.nu, 
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coiint7,  Kan.,  and  as  sucb  there  was  ddirer- 
ed  to  him  an  execution  Issned  out  of  a  justice 
of  the  i»eace  court  against  J.  T.  Parker, 
which  he  levied  on  certain  cattle,  one  horse, 
and  a  buggy,  as  the  property  of  the  defend- 
ant In  the  execution.  This  action  was 
brought  to  recover  the  possession  of  this 
property  by  Cynthia  A.  Parker,  wife  of  J.  T. 
Parker,  who  claimed  to  be  the  owner.  At 
the  trial  the  platntlfl  asked,  and  was  per- 
mitted, to  so  amend  her  petition  as  to  in- 
crease the  value  of  each  of  the  articles  above 
that  alleged  in  her  replevin  affidavit  Under 
the  liberal  provisions  of  section  138  of  (he 
Civil  Code,  that  was  not  error. 

After  the  amendment,  the  defendant  filed 
hte  motion  and  affidavit  for  a  continuance  of 
the  cause,  that  he  might  procure  testimony 
to  meet  the  question  of  values  as  Increasea 
by  the  amended  petition.  This  was  over- 
ruled. The  value  of  the  property  was  no 
less  a  question  before  than  after  the  amend- 
ment The  same  evidence  by  which  defend- 
ant intended  to  establish  the  actual  value  of 
the  property  under  the  original  petition  was 
available  and  competent  to  show  its  actual 
value  under  the  amended  petition.  The 
value  of  the  property  was  always  a  question 
at  issue,  and.  if  the  defendant  was  prepared 
for  trial  upon  this  question  before  the  peti- 
tion was  amended,  he  was  equally  well  pre- 
pared after  the  amendment 

It  is  also  contended  that  the  court  erred 
in  admitting  the  plaintiff  to  testify  as  to  the 
value  of  this  property.  There  seems  to  be 
no  foundation  for  this  objection.  This  wom- 
an had  lived  on  the  farm  17  years.  During 
that  period  of  time  she  bought  and  sold  hogs, 
horses,  and  cattle,  and  actually  purchased  all 
of  the  cattle  in  question.  This  was  sufficient 
to  qualify  her  to  give  an  opinion  as  to  the 
value  of  the  property. 

Complaint  is  also  made  that  much  of  the 
evidence  introduced  was  for  the  purpose  of 
showing  the  value  of  the  property  at  the 
time  the  cause  was  tried,  and  not  at  the  time 
the  property  was  taken  by  the  constable. 
We  do  not  find  this  to  be  correct  however. 
The  Jury  was  asked  the  followlni;  question: 
'^  If  your  general  verdict  is  for  the  plain- 
tlir,  state  whether  yon  find  the  value  at  the 
time  of  the  levy,  or  the  value  at  the  present 
time?  A.  At  the  time  of  the  levy."  What- 
ever evidence  of  that  character  was  admit- 
ted. It  Is  shown  by  this  finding  that  plaintiff 
in  error  was  not  prejudiced  thereby. 

We  find  no  error  in  the  proceedings.  The 
Judgment  is  affirmed. 


BWINO  V.  MALLISON  et  al. 
(Supreme  Coart  of  Kansas.    Oct  11,  1902.) 

APPOINTMENT    OF    ADMINISTRATOR-COLLAT- 
HRAL  ATTACK-RESIDBNCB  OP  DECEDENT 

—JURISDICTION— RES  JODICATA. 
LThe  action  of  a  probate  court  in  appoint- 
ine  an  administrator  and  issuing  letters  of  ad- 
■ninlstration  is  jadicial  In  its  nature,  and  is 
70P.-24 


not  open  to  collateral  attack  unless  the  court 
acted  without  jurisdiction. 

2.  The  probate  court  of  a  county  has  no  ju- 
risdiction over  the  estate  of  a  deceased  resident 
of  this  state  to  appoint  an  executor  or  admin- 
istrator, or  to  prove  a  will,  unless  the  deceased 
was  at  the  time  of  bis  death  an  inhabitant  or 
resident  of  the  county  of  such  probate  court. 

3.  The  place  of  residence  of  the  deceased  at 
the  time  of  his  death  Is  an  essential,  collateral, 
jurisdictional  question  of  fact.  This  fact  is  not 
conclusively  established  by  the  appointment  of 
an  administrator,  the  issuance  of  letters  of 
administration,  the  probating  of  a  will,  or  by 
any  other  decision  in  reference  to  the  estate 
of  the  deceased  which  a  probnte  court-  may 
make.  And  In  a  proper  collateral  action  or 
proceeding  the  true  place  of  residence  of  the  de- 
ceased at  the  time  of  his  death  may  be  shown 
for  the  purpose  of  disproving  jurisdiction  in  the 
court  assuming  to  administer  the  estate. 

4.  Between  courts  of  coequal  authority,  that 
one  which  first  obtains  jurisdiction  will  be  per- 
mitted to  pursue  it  to  the  end,  to  the  exclusion 
of  all  others,  and  it  will  not  permit  Its  juris- 
diction to  be  impaired  or  subverted  by  a  resort 
to  some  other  tribunal. 

5.  A  party  is  not  estopped  or  concluded  by 
the  decision  of  a  court  proceeding  without  ju- 
risdiction of  the  subject-matter,  but  may  show 
the  want  of  jurisdiction  in  the  court  in  order 
to  show  he  is  not  concluded  by  Its  decision. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Lyon 
county;  W.  A.  Kandolph,  Judge. 

Action  by  Daniel  Malllson,  administrator, 
against  Morton  Albongh  and  others.  Judg- 
ment for  plaintiff,  and  W.  P.  Swing,  defend- 
ant, brings  error.    Reversed. 

Lambert  &  Hugglns,  for  plaintiff  in  error. 
Hutchlngs  &  Kepiinger,  Daniel  Malllson,  and 
Chas.  B.  Graves,  for  defendants  in  error. 

POLLOCK,  J.  John  A.  Whitcraft  died  at 
the  residence  of  his  nephew  Horace  H.  Stand- 
ish,  in  Wyandotte  county,  on  the  fith  of  Jan- 
uary, 1S98.  At  the  date  of  bis  death  he  was 
the  owner  of  two  certificates  of  deposit,  of 
$1,0(X)  each.  Issued  by  the  First  National 
Bank  of  Emporia;  also  real  estate  and  other 
personal  proi)erty  in  Lyon  county.  For 
many  years  prior  to  his  death  Whitcraft  had 
been  a  resident  of  Lyon  county.  On  the  lOtli 
day  of  January,  1898,  Horace  H.  Standlsh 
filed  his  petition  in  the  probate  court  of  L.von 
county,  praying  his  appointment  as  adminis- 
trator of  the  estate  of  Whitcraft.  On  the 
same  day  John  W.  Logan  and  others  filed 
their  petition  praying  for  the  appointment 
of  W.  F.  Ewing  as  administrator  of  such  es- 
tate. These  petitions  each  alleged  the  death 
of  Whitcraft,  late  of  Lyon  county,  Kan.,  de- 
ceased; that  he  died  leaving  no  last  will  an<l 
testament,  so  far  as  the  petitioners  knew  or 
believed;  and  that  he  died  seised  of  money 
In  bank,  mortgages,  and  real  estate  in  Lyon 
county,  Kan.  On  the  2rst  day  of  January 
there  was  a  hearing  upon  these  applications. 
and  that  of  Staudish  for  his  appointment 
was  denied,  and  that  of  Logan  and  others 
for  the  appointment  of  EwIng  was  granted. 
Ewing  was  appointed,  letters  of  administra- 
tion were  issued  to  him,  and  he  qualified  and 
gave  bond  as  such  administrator!    Th^^tp 
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«r,  on  the  13th  day  of  February,  Standlsh 
made  application  to  the  probate  court  of 
Wyandotte  county  for  probate  of  an  alleged 
verbal  will  of  Whltcraft,  and  for  the  appoint- 
ment of  defendant  in  error  Mallison  as  ad- 
ministrator with  will  annexed.  To  this  pro- 
ceeding, Ewlng,  aa  administrator,  appeared 
In  the  probate  court  of  Wyandotte  county, 
filed  his  plea  in  abatement,  alleg^lng  his  prior 
appointment  and  qualification  as  adminis- 
trator by  the  probate  court  of  Lyon  county, 
and  want  of  Jurisdiction  In  the  probate  court 
of  Wyandotte  county  to  malie  the  appoint- 
ment prayed.  Upon  a  hearing  this  plea  was 
overruled,  and  It  was  found  that  Whltcraft 
was  at  the  date  of  bis  death  a  resident  of 
Wyandotte  county.  Thereafter  an  order  was 
made  admitting  the  nuncnpatlTe  will  to  pro- 
bate, and  appointing  defendant  in  error  Mal- 
lison administrator  with  will  annexed.  Ko 
appeal  was  talten  from  the  proceeuihgs  of 
either  probate  court.  This  action  was 
brought  by  Mallison,  as  administrator  with 
will  annexed,  to  recover  from  the  receiver  of 
the  First  National  Bank  of  Emporia,  then  in- 
solvent and  in  the  hands  of  Morton  Albough, 
receiver,  by  order  of  the  comptroller  of  the 
currency,  upon  the  certificates  of  deposit. 
Ewlng,  as  administrator,  was  made  party 
defendant,  and  answered,  setting  up  his  ap- 
pointment by  the  probate  court  of  Lyon 
county,  his  qualification  under  such  appoint- 
ment, and  his  right  to  the  funds  of  the  es- 
tate. Plaintlfr  replied,  pleading  an  adjudica- 
tion by  the  probate  court  of  Wyandotte 
county,  and  an  estoppel  of  EJwing  to  claim 
under  this  appointment.  There  was  Judg- 
ment for  plaintlfr.  Defendant  Ewlng  brings 
error. 

The  merits  of  this  controversy  depend  up- 
on the  actions  of  the  probate  courts  of  Lyon 
and  Wyandotte  counties,  and  the  effect  «f  tlie 
appearance  of  the  administrator  appointed 
by  the  probate  court  of  Lyon  county  In  the 
probate  court  of  Wyandotte  county,  and 
there  contesting  the  Jurisdiction  of  that  court 
over  the  estate  he  was  appointed  to  repre- 
sent. That  the  Jurisdiction  of  the  probate 
court  of  Lyon  county  was  first  invoiced,  and 
that  court  first  assumed  Jurisdiction  over  the 
estate,  is  admitted.  That  plaintiff  in  error 
was  appointed  administrator  of  the  estate, 
and  letters  of  administration  were  Issued  to 
him,  and  that  he  (luallfled,  as  provided  by 
law,  before  the  Jurisdiction  of  the  probate 
court  of  Wyandotte  county  was  Invoked,  Is 
also  admitted.  That  Btandish.  first  to  invoke 
the  Jurisdiction  of  the  Lyon  county  court 
after  defeat  In  that  court,  was  the  first  to 
Invoke  the  Jurisdiction  of  the  probate  court 
of  Wyandotte  county,  is  admitted.  This  con- 
troversy arises  over  the  exercise  of  Jurisdic- 
tion by  the  separate  tribunals.  The  petition 
of  Standlsh,  verified  and  filed  In  the  probate 
court  of  Lyon  county,  seeking  bis  own  ap- 
pointment as  representative  of  the  estate, 
among  other  things,  alleges  as  follows;  "The 
petition  of  the  undersigned,  Horace  H.  Stand- 


lsh, respectfully  represents  that  John  H. 
WUtcraft,  late  of  the  county  of  Lyon  afore- 
said, departed  tUa  Ufe  at  the  residence  of 
this  petitioner  at  Kansas  City,  Kan.,  in 
Wyandotte  county,  on  or  about  the  16th  day 
of  January,  1896,  leaving  no  last  will  or  testa- 
ment, as  far  as  your  petitioner  knows  or  be- 
i  Ueves."  In  legal  contemplation,  this  allega- 
i  tion  means  the  deceased  was  last  a  resident 
of  Lyon  county  (Beckett  ▼.  Selover,  7  Cal. 
215,  68  Am.  Dec.  237),  and  left  no  will,  and 
was  made  for  the  purpose  of  inducing  the 
probate  court  of  Lyon  county  to  assume  Ju- 
rifdictlon  over  the  estate  of  the  deceased. 
Although  such  allegation  would  not  confer 
Jurisdiction  upon  the  probate  court  of  Lyon 
county  to  administer  the  estate  of  the  de- 
ceased If  the  requlaite  JurlsdIetioBfll  facts 
did  not  exist  (for  Jurisdiction  cannot  be  con- 
ferred by  consent  of  parties),  yet  tt  may 
well  be  doubted  whether,  after  the  probate 
court  of  Lyon  county  acted  Jufficially  upon 
t^  admission  and  declaration  contained  in 
this  allegation  of  residence  of  the  deceased 
^an  admission  of  a  JnrlsdictlOBal  fact  solemn- 
ly made  upon  the  oatii  of  the  peUtioiier). 
fitandliOi  Should  not  be  debarred  from  deny- 
ing the  truth  ot  this  allegation  for  the  pur- 
pose of  either  Involdng  the  Jurisdiction  of 
the  Wyandotte  oovrt,  or  denying  the  author- 
ity of  plaintiff  In  error  as  representative  of 
the  estate.  A  party  aboold  not  be  permitted 
to  thus  belle  himself.  Is  support  of  this 
position,  see  Railway  Oo.  ▼.  Itamiey,  22  Wall. 
822,  22  L.  Ed.  823;  Turner  v.  BiUagram,  2 
Cal.  520;  Mlltimore  v.  Mlltimore,  40  Pa.  151; 
Potter  V.  Adams'  Ex'rs,  24  Mo.  1B9;  Love- 
lady  v.  Davis,  88  Miss.  677;  Hla  v.  McConlhe. 
35  N.  H.  278;  Hines  v.  Mnlllns,  25  Ga.  686; 
Brown  v.  Haines,  12  Ottio,  1;  MandevUIe  v. 
Mandevllle,  35  Ga.  24S;  HaiUn  v.  BeU,  &t 
Ala.  388.  However,  we  do  not  vest  our  de- 
cision npon  this  gi'wnd. 

It  is  a  pi<lnc^le  of  untvenud  appUcstion. 
essential  to  the  orderly  adminlsteatlon  of 
Justice,  in  order  to  avoid  conflict  between 
tribunals  of  coequal  autboctty,  tbat  the  court 
that  first  acquired  JurisdlctlMi  shall  be  al- 
lowed to  pursue  it  to  the  end,  to  tbe  exdu- 
sion  of  others,  and  tliat  it  will  not  permit  Its 
Jurisdiction  to  be  Impaired  or  Mtbrerted  t>y 
a  resort  to  some  etlter  trittonal.  This  gen- 
eral principle  was  aDnooneed  tqr  this  eonrt 
in  the  criminal  case  of  State  r.  Oiteault,  S5 
Kan.  826,  40  Pac.  462.  and  writers  i^on 
criminal  law  and  criminal  cases  arising  in 
otber  JnrlsdIctloDs  are  there  cited  in  Its  sup- 
port The  doctrine  is  not  oonflned  to  crim- 
inal cases.  It  is  alike  applicable  in  civil 
practice.  Sharon  v.  Terry  (C.  C.)  36  Fed. 
337;  Taylor  v.  Tahitor,  16  Wail.  300,  21  L. 
Ed.  287;  Gaylord  v.  Railroad  Co.,  6  Biss. 
286,  Fed.  Cas.  No.  6,264;  Union  Mot  Life 
Ins.  Co.  V.  Chicago  University  (a  C.)  6  Fed. 
443,  10  Biss.  191;  Mason  v.  Piggott.  11  111. 
85;  Bank  of  Bellows  Falls  v.  Rutland  &  B. 
R.  Co.,  26  Vt  470;  Steams  v.  Steams.  16 
Mass.  167;   In^u^n^^^o^j^^ell,  M  N. 
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J.  Eq.  238;  Hines  t.  Bawson,  40  Ga.  85C,  2 
Am.  Rep.  681:  -Wllklnsoii  t.  Walt.  44  Vt 
IMS,  8  Am.  Rep.  391;  Merrill  ▼.  I<ake,  16 
Ohio,  878,  47  Am.  Dec.  377.  In  Steams  ▼. 
Steams,  supra,  tt  Is  said:  "When  differ^it 
eourtB  have  concurrent  Jurisdiction,  the  one 
b^ore  "wliom  proceedings  may  be  first  had, 
aud  whose  Jurisdiction  first  attaches,  must 
necessarily  have  authority  paramount  to  the 
other  courts,  or,  rather,  the  action  first  com- 
menced shall  not  be  abated  by  an  action 
commenced  between  the  same  parties,  in 
relation  to  the  same  subject.  In  the  same 
or  any  other  court."  In  Insurance  Co.  v. 
Howell,  supra.  It  is  said:  "This  court,  hav- 
ing the  authority  to  hear  and  determine  the 
subject-matter  In  controversy,  and  having 
Urst  obtained  possession  of  the  controversy, 
is  folly  at  liberty  to  retahi  it  nntU  It  shaU 
have  disposed  of  tt  The  general  rule  Is 
that,  as  between  courts  of  concurrent  and 
co-ordinate  Jurisdiction,  the  court  that  first 
obtains  possession  of  the  controversy  must 
be  allowed  to  dispose  of  it  without  Inter- 
ference from  the  co-ordinate  court."  In 
Brooks  T.  Delaplahie,  1  Md.  Ch.  351,  it  Is  said: 
"When  two  courts  have  concurrent  Jurisdic- 
tion over  the  same  subject-matter,  the  court 
In  which  the  suit  is  first  commenced  is  enti- 
tled to  retain  it.  This  rule  would  seem  to 
be  vital  to  the  harmonious  movement  of 
courts  whose  powers  may  be  exerted  within 
the  same  spheres  and  over  the  same  subject 
and  persons.  •  •  •  Any  other  rule  will 
unavoidably  lead  to  perpetual  collision,  and 
be  productive  of  the  most  calamitous  re- 
sults." The  statute  (Gen.  St.  1901.  i  2806) 
provides  "that  upon  the  decease  of  any  In- 
habitant of  this  state,  letters  testamentary 
or  letters  of  administration  on  bis  estate 
shall  be  granted  by  the  probate  court  of  the 
county  In  whldi  the  deceased  was  an  inhab- 
itant or  resident  at  the  time  of  his  death." 
The  words  "inhabitant"  and  "resident"  are 
usually  synonjrmdus.  Bouv.  Law  Diet,  sub- 
ject, "Itesldence;"  Lee  v.  City  of  Boston,  2 
Oray,  490.  Hence  but  one  court  was  pos- 
sessed of  Jurisdiction  to  administer  the  es- 
tate of  deceased,— the  probate  court  of  the 
county  of  his  residence  at  the  date  of  death. 
But  If  it  were  possible  to  assume  that 
either  the  probate  court  of  Lyon  county  or 
the  probate  court  of  Wyandotte  county 
ndgbt  have  rightfully  acquired  Jurisdiction 
over  this  estate  for  the  purpose  of  appohit- 
ing  an  administrator  or  proving  a  will,  the 
action  talten  by  the  Lyon  county  probate 
court  being  first  In  point  of  time,  if  in  its 
nature  Judicial,  and  that  court  In  fact  had 
Jurisdiction,  it  wlQ  retain  such  Jurisdiction 
to  the  end,  to  the  exclusion  of  Jurisdiction 
in  the  probate  court  of  Wyandotte  county, 
nnleaa  the  appearance  of  the  administrator 
appointed  by  the  probate  court  of  Lyon 
county  In  the  probate  court  of  Wyandotte 
county  to  contest  the  Jurisdiction  of  that 
court  may  be  held  to  have  deprived  the  pro- 
bate court  of  Lyon  county  of  jurisdiction 


once  acquired,  or  estops  the  adminlstnrtor 
appointed  by  the  Lyon  county  probate  court 
from  asserting  nonjurlsdlctlon  In  the  Wyan- 
dotte probate  court  That  the  action  of  a 
probate  court  in  appointing  an  administrator 
of  an  estate  Is  In  its  nature  Judicial,  and, 
where  Jurisdiction  obtains,  not  subject  to 
collateral  attack,  would  seem  to  be  well  set- 
tled by  this  court  In  Taylor  v.  Hoslck,  13 
Kan.  518,  It  Is  held:  "Where  a  probate  court 
has  Jurisdiction  to  appoint  some  person  ad- 
ministrator, and  makes  an  appointment  by 
Issuing  lettera  of  administration  to  a  person 
not  a  relative  or  creditor  of  deceased,  and 
without  dtlng  any  of  the  relatives  or  cred- 
Itore  to  appear  and  either  take  or  renounce 
the  administration,  held  that,  although  the 
appohitment  may  have  been  erroneous,  yet 
that  the  lettera  of  administration  cannot  be 
attacked  collaterally,  and  especially  not  by 
a  person  who  Is  neither  a  relative  nor  a 
creditor  of  the  deceased."  In  the  opinion  It 
Is  said:  "Lettera  of  administration  can  be 
attacked  collaterally  only  when  the  probate 
court  for  some  reason  has  no  Jurisdiction  to 
make  the  appohitment,  and  never  when  the 
court  has  merely  committed  an  error  by  ap- 
pointing one  peraon  (who  Is  eligible)  when 
the  court  should  have  appointed  some  other 
person."  In  Brubaker  v.  Jones,  23  Kan.  411, 
it  Is  held:  "Where  an  inhabitant  of  a  coun- 
ty dies  Intestate,  leaving  an  estate  to  be 
settled,  the  probate  court  of  such  county  has 
power  to  appoint  an  administrator  for  such 
'  estate,  and  it  is  immaterial  how  the  probate 
court  ascertains  these  facts.  When  these 
facts  exist,  and  the  appointment  is  made, 
the  apinintment  will  be  held  valid,  when  at- 
tacked collaterally,  although  the  probate 
court  may  have  made  some  mistakes  in 
making  tbe  appointment  And  when  letters 
of  administration  are  Issued,  such  letters 
win  be  held  to  be  prima  facie  evidence  for 
all  facts  necessary  for  the  validity  of  such 
lettera."  In  KaUway  Co.  v.  McWherter,  59 
Kan.  845,  53  Pac.  135,  It  Is  held:  "Lettera 
of  administration  granted  to  a  minor  are 
not  void,  nor  will  tbe  removal  of  the  admin- 
istratrix from  the  state  operate  ipso  facto 
as  a  revocation  of  the  letters.  Neither  tbe 
fact  of  her  minority  or  of  her  removal  will 
constitute  a  defense  In  an  action  prosecuted 
by  her  as  administratrix."  In  the  opinion  it 
is  said:  "We  deem  it  unnecessary  to  make 
extended  comments  on  any  of  these  claims, 
or  to  consider  whether  they  would  have 
availed  in  a  direct  attack  in  the  probate 
«x)urt  on  the  letters  of  administration.  The 
letters  were  in  the  plaintiff's  hands  at  tbe 
time  the  action  was'  tried,  and  no  proceed- 
ings had  ever  been  Instituted  to  cancel  or 
revoke  them.  The  plalntiflT  was  then  more 
than  eighteen  years  of  age.  She  was  ad- 
ministratrix In  fact  and  her  authority  to 
act  was  not  open  to  collateral  attack  by  the 
defendant  Davis  v.  Miller,  IOC  Ala.  154,  17 
South.  323;  Succession  of  Lyne,  12  La.  Ann. 
155;    State  t.  Bucker,  69  Mo.  17;    State  v. 
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Smith,  71  Mo.  45  "  Tt  has  been  many  times 
held  by  this  court,  where  a  probate  court 
without  Jurisdiction  assumes  to  act,  In  such 
case  an  order  appointing  an  administrator 
and  granting  letters  of  administration  Is 
void.  Perry  ▼.  Railroad  Co.,  29  Kan,  420; 
Mallory's  Estate  v.  Railroad  Co.,  53  Kan. 
557,  36  Pac.  1059;  Railroad  Co.  t.  Bennett^s 
Estate,  58  Kan.  499,  49  Pac.  600. 

Upon  authority,  therefore,  two  proposi- 
tions are  clear:  (1)  The  granting  of  letters 
of  administration  by  a  probate  court  Is  the 
exercise  of  Judicial  authority,  and  the  let- 
ters granted,  if  regular  In  form,  are  prima 
facie  evidence  of  the  regularity  of  the  prior 
proceedings;  (2)  such  letters  are  void  if  the 
court  making  the  appointment  had  no  Juris- 
diction to  grant  the  letters. 

The  controversy  In  the  court  below  did  not 
arise  upon  an  appeal  from  an  order  revoking 
the  letters  of  administration  granted  by  ei- 
ther probate  court.  The  letters  of  both  con- 
tending parties  stand  unrevoked.  As  the 
case,  however,  arose  upon  the  conflicting 
claims  of  two  persons  pretending  to  repre- 
sent the  estate,  each  holding  letters  of  ad- 
ministration, and  as,  under  the  law,  it  is  im- 
possible for  more  than  one  probate  court  of 
the  state  to  rightfully  claim  Jurisdiction  over 
the  estate  of  a  deceased  resident,  or  be  per- 
mitted to  administer  such  estate,  it  was  the 
duty  of  the  trial  court  to  determine  which  of 
the  two  contesting  parties  rightfully  claim- 
ed the  assets  of  the  estate  In  litigation.  TbB 
essential  Jurisdictional  facts  required  by  the 
statute  are  (1)  the  death;  (2)  an  estate  to  ad- 
minister; (3)  the  residence  or  Inhabitancy  of 
the  deceased  at  the  time  of  bis  death.  It  Is 
conceded  the  death  occurred;  an  estate  is 
left  to  be  administered;  hence,  unlike  prior 
cases  in  this  court  in  which  administration 
proceedings  have  been  declared  void,  the 
Jurisdictional  facts  warranting  administra- 
tion In  some  court  stand  admitted.  The  sole 
question  in  dispute,  over  which  the  conflict- 
ing claims  to  Jurisdiction  arose  is,  of  what 
county  was  the  deceased  an  inhabitant  or 
resident  at  the  time  of  his  death?  This 
Identical  question  of  fact,  of  necessity,  must 
have  been  presented  to  and  determined  by 
the  probate  court  of  Lyon  county,  for,  where 
Jurisdiction  depends  upon  the  flndlng  of  a 
particular  fact  alleged  or  essential  to  sup- 
port Jurisdiction,  the  exercise  of  Jurisdiction 
implies  the  finding  of  such  fact  Erwln  v. 
l.owry,  7  How.  172,  12  L.  Ed.  655;  Wyatt's 
Adm'r  T.  Steele,  26  Ala.  639.  Again,  the  de- 
termination of  this  fact  by  that  court  was 
first  in  point  of  time.  Its  proceedings  are  in 
due  form  of  law.  A  copy  of  the  letters  is- 
sued are  found  In  the  record.  They  are  reg- 
ular, and  to  this  court  and  all  other  courts 
are  prima  fade  evidence  of  the  regularity  of 
all  prior  proceedings  including  the  Jurisdic- 
tion of  the  court  to  Issue  the  same.  If  Id 
the  case  at  bar,  as  In  the  case  of  Bank  v. 
Wilcox,  1-5  R.  I.  238,  3  Atl.  211,  2  Am.  St. 
Rep.  894,  cited  by  counsel  for  defendants  In 


error,  it  stood  admitted  In  tiie  record  that 
Whltcraft  was  not  In  fact  a  resident  of  Lyon 
county  at  the  date  of  his  death,  or  If  the 
record  contained  a  flndlng  of  such  fact  from 
the  evidence,  a  want  of  Jurisdiction  in  the 
probate  court  of  Lyon  county  would  appear, 
and  we  would  be  Justified  hi  holding  Its  pro- 
ceedings void.    But  no  such  admission  or 
finding  appears  In  the  record.    True,  it  was 
found  by  the  probate  court  of  Wyandotte 
county  that  the  deceased  at  the  time  of  his 
death  was  a  resident  of  Wyandotte  county, 
and  as  a  consequence  the  probate  court  of 
Lyon  county  was  without  Jurisdiction.    And 
because  of  such  determination  the  trial  court 
refused  to  receive  any  evidence  as  to  the 
actual  residence  of  the  deceased  at  the  date 
of  his  death,  but  held  the  proceedings  in  the 
probate  court  of  Wyandotte  county  res  Judi- 
cata and  conclusive.    If,  however,  the  pro- 
ceedings in  the  probate  court  of  Lyon  coimty 
were  not  conclusive  upon  the  question  of 
Jurisdiction  in  that  court,  no  more  were  the 
proceedings  in  the  probate  court  of  Wyan- 
dotte county,  unless  the  proceedings  In  that 
court  were  affected  by  the  appearance  there- 
in of  plaintiff  in  error.    The  place  of  resi- 
dence, like  the  question  of  death  or  the  ex- 
istence of  an  estate  to  be  administered,  is  a 
collateral.    Jurisdictional    question    of    fact; 
and,  the  actual  fact  of  residence  by  the  de- 
ceased in  the  county  of  the  court  at  the  time 
of  death  being  essential  to  uphold  the  Juris- 
diction of  a  probate  court,  It  Is  not  concluded 
by  the  decision  of  the  court  that  such  fact 
does  exist,  but  it  may  be  inquired  Into  In  a 
proper  collateral  proceeding  for  the  purpose 
of  showing  want  of  Jurisdiction  in  the  court 
making  the  determination.    This  is  the  gen- 
eral rule  as  to  Judgments  In  this  state.    Mas- 
tin  V.  Gray,  19  Kan.  458,  27  Am.  Rep.  149; 
Pray  v.  Jenkins,  47  Kan.  599.  28  Pac.  716. 
The  true  rule  appears  to  be:    "Where  the 
Jurisdiction    depends    upon    some    collateral 
fact  which  can  be  decided  without  going  In- 
to the  case  on  Its  merits,  then  the  Jurisdic- 
tion may  be  questioned  collaterally  and  dis- 
proved, even  though  the  Jurisdictional  fact 
be  averred  of  record,  and  was  actually  foand 
in  evidence  by  the  court  rendering  the  Judg- 
ment.    But   on   the   other   hand,   where   the 
question   of  Jurisdiction   is  involved    In   the 
question  which  Is  the  gist  of  the  suit  so  that 
it  cannot  be  decided  without  going  Into  the 
merits  of  the  case,  then  the  Judgment  is  col- 
laterally conclusive,  because  the  question  of 
Jurisdiction  cannot  be  retried  without  partly, 
at  least,   retrying  the  case  on   Its    merits, 
which  Is  not  permissible  In  a  collateral  pro- 
ceeding unless  other  parts  of  the  record  show 
affirmatively    that    the    finding    cannot    be 
true."    17  Am.  &  Eng.  Enc.  Law,  1084,  1085; 
Bank  v.  Wilcox,  supra;    Beckett  v.  Selover. 
supra.    We  are  therefore  of  the  opinion,  up- 
on this  branch  of  the  case,  that  the  district 
court  erred  In  refusing  to  permit  an  Inquiry 
Into  the  actual  residence  of  the  deceased  at 
the  time  of  his  death,  and  In  holding   the 
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proceedings  bad  in  the  probate  court  of  Wy- 
andotte county  res  judicata. 

The  remaining  question.  Is  plaintiff  In  er- 
ror e8t<q>ped  from  asserting  Jurisdiction  In 
tiie  court  appointing  him,  and  from  denying 
tlie  jurisdiction  of  the  Wyandotte  probate 
court?  becomes  easy  of  solution.  If  the  Ly- 
on comity  probate  court  liad  Jurisdiction,  the 
Wyandotte  court  did  not  hare,  and  any  pro- 
ceeding therein,  or  order  made,  was  void, 
and  any  participation  therein  was  binding 
upon  no  one.  On  the  other  hand,  if  the  pro- 
bate court  of  Wyandotte  county  had  Juris- 
diction, the  proceedings  therein  were  valid 
and  conclusive  because  res  Judicata.  Juris- 
diction vests  in  the  probate  court  of  the 
county  of  the  residence  of  the  deceased  at 
the  time  of  his  death.  This  essential,  col- 
lateral. Jurisdictional  fact  is  concluded  by 
the  finding  of  neither  court,  but  is  the  ques- 
tion left  open  for  separate  determination. 
For  upon  the  deto'mlnatlon  of  this  fact  de- 
pends the  right  of  either  probate  court  to 
take  any  step  or  make  any  valid  order  in 
relation  to  the  estate  of  deceased,  whether 
it  be  the  appointment  of  an  administrator  or 
the  proof  of  a  will. 

It  follows,  the  judgment  will  be  reversed 
for  further  proceedings  in  conformity  with 
this  opinion. 

CUNNINGHAM.  J«  not  sitting,  having 
been  of  counsel  In  the  case.  All  the  justices 
concurring. 


THIBD  NAT.   BANK   OP   SPRINGFIELD 

T.  BLOSSER. 

(Supreme  Cktart  of  Kansas.    Oct.  11,  1902.) 

CEtATTEL.    MORTQAGES— PLACE    OF    RECORI>— 
IDENTITY  OP  PROPERTY— QUES- 
TION FOR  JORY. 

1.  A  chattel  mortgage  may  be  recorded  either 
in  the  county  where  the  property  is  situated 
or  is  the  county  of  which  the  mortgagor  Rball 
be  a  resident,  if  he  resides  in  the  state. 

2.  The  question  of  the  identity  of  personal 
property  covered  by  a  chattel  mortgage  is  one 
peculiarly  for  the  jury. 

In  bana  Error  from  district  court,  Re- 
public county;  P.  W.  Sturges,  Judge. 

Suit  by  the  Third  National  Bank  of 
Springfield  against  Joseph  Blosser.  From  a 
Judgment  for  defendant,  plaintiff  brings  er- 
ror.   .Affirmed. 

Cnldweli  &  Wilmoth,  for  plaintiff  In  error. 
W.  T.  Dillon,  for  defendant  in  error. 

PER  CURIAM.  The  court  adheres  to  the 
decision  made  in  the  case  of  Bank  v.  Bond, 
64  Kan.  — ,  67  Pac.  818,  to  the  effect  that 
a  chattel  mortgage  on  personal  property 
may  be  recorded  either  in  the  county  where 
the  property  Is  situated  or  to  the  county  of 
which  the  mortgagor  shall  be  a  resident.  If 
the  latter  resides  to  this  state.  While  the 
testimony  was  not  strong  In  behalf  of  the 

1 1  See  Chattel  Hortgagei,  toL  9,  Cent.  Dig.  |  lot. 


defendant  below,   yet  the  question  of   the 
identity  of  personal  property  Is  one  pecul- 
iarly withto  the  province  of  a  Jury  to  de- 
termtoe.     The    mortgage   calls   for   heifers 
which  were  yearling  natives,  weighing  600 
pounds  each.    It  was  shown  that  the  cattle 
bought  by  Blosser,  six  months  after  they 
were  described  to   the  mortgage,   Includtog 
those   tliat  were   two   years   old,   averaged 
only   887   pounds   each,    and   the   yearltags 
alone  would  average  about  325  pounds  each. 
Some  of  the  cattle  In  possession  of  the  de- 
{  fendant  In  error  did  not  correspond  as  to 
j  brands  with  those  mortgaged.     Again,  the 
i  mortgaged    cattle    were    described    In    the 
j  mortgage  as   "yearling  natives,"   and  there 
I  was  testimony  to  the  effect  that  the  cattle 
involved  to  this  case  were  Southern  cattle. 

The  Judgment  of  the  court  below  will  be 
afiBrmed. 


I  ROSS  V.  CITT  OP  PORTLAND.* 

I     (Supreme  Coui-t  of  Oregon.    Oct.  20,  1902.> 

I      HinilCIFAL  TAXES-ASSB88MBNT  OF  MORT- 
I  GAGES— VALIDITY— UBNS. 

1.  Portland  City  Charter,  §  53  (Seas.  Laws 
:  1882,  p.  157),  and  Portland  City  Laws  1886, 

p.  OO,  require  the  city  auditor  to  make  up  the 
i  tax  list  on  or  l>efore  December  Ist  of  each  year, 
!  after  which  it  remains  open  for  inspection  and 
i  correction  until  January  1st  following,  when 
the  general  and  special  taxes  levied  are  re- 
quired to  t>e  extended  by  the  auditor.  Hill's 
Ann.  Laws,  {  2755,  requires  the  taxation  of 
mortgages  remaining  unsatisfied  on  July  1st 
of  each  year  in  each  county  for  state  and  coun- 
ty purposes,  and  the  return  of  the  county  clerk 
or  recorder  is  made  the  basis  on  which  city 
taxes  on  mortgages  under  the  law  is  levied. 
Section  2755  was  repealed  February  10,  1893. 
Certain  mortgages  on  property  owned  by  plain- 
tiff were  satisfied  on  February  18,  1^1,  and 
another  mortgage  on  the  property  given  on  the 
7th  day  of  February,  1901.  The  first  mort- 
gage was  taxed  for  city  taxes  in  1892,  and  tho 
second  mortgage  in  1893.  Held,  that  since, 
under  the  above  statutes,  the  levies  for  city 
taxes  were  for  the  year  previous  to  that  in 
which  the  taxes  were  extended  on  the  rolls  by 
the  auditor,  the  tax  levied  on  the  first  mortgage 
was  in  fact  levied  for  the  year  1890,  and  was, 
therefore,  not  objectionable  as  levied  on  satis- 
fied mortgages;  and  that  levied  on  the  other 
mortgage  was  for  the  year  1892,  and  therefore 
not  objectionable  as  levied  after  the  repeal  of 
the  law. 

2.  Hill's  Ann.  Laws,  i  2755,  provided  that 
a  mortgage,  deed  of  trust,  etc.,  should  be  as- 
sessed and  taxed  to  the  owner  of  such  security 
in  the  county,  city,  or  district  in  which  the 
land  was  situated,  and  that  the  tax  so  assessed 
and  levied  should  be  a  lien  thereon.  The  mode 
of  assessment  was  not  prescribed  by  the  law, 
but  was  covered  by  the  general  law  on  the  sub- 
ject of  assessments  for  taxation.  Portland 
City  Charter  (Laws  1882,  p.  150),  as  amended 
by  Law.s  1885,  p.  408,  and  Laws  1801,  p.  802, 
authorized  the  common  council  to  assess,  levy, 
and  collect  taxes  for  general  municipal  pur- 
poses on  prooerty  taxable  for  state  and  county 
purposes,  and  required  the  city  auditor  to  make 
a  list  of  taxable  property,  taken  from  the  coun- 
ty assessment  roll,  which  should  be  delivered 
to  the  committee  of  the  city  council  on  ways 
and  means  for  equalization.  Held,  that  since 
the  mode  of  assessment  prescribed  for  city 
taxes  was  an  adoption  of  the  assessment  for 

•KLhea.-i:ia  (leultil  December  8,  1902. 
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county  taxes  under  the  general  law,  it  was  the 
same  as  though  made  directly  under  such  gen- 
eral law,  and  hence  the  assessment  tor  citj 
taxes  on  mortgages  impressed  a  lien  on  the 
mortgagee's  interest  in  the  land  to  the  same 
extent  as  that  created  by  the  county  assess- 
ment. 

Appeal  from  circtilt  conrt,  Mnltnomah 
conn^;  Alfred  F.  Sears,  Jr.,  John  B.  Cle- 
land,  and  M.  C.  George,  Judges. 

Action  by  J.  Tborburn  Rosa,  as  trustee, 
against  the  city  of  Portland,  to  set  aside  cer- 
tain assessments  as  cloud  on  title.  From  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint for  Insafflclency,  plaintiff  appeals. 
AfBrmed. 

The  complaint  alleges,  in  effect,  that  the 
defendant  is  a  municipality;  that  plaintiff  Is 
the  owner  and  in  possession  of  certain  lots 
situate  therein,  which,  daring  the  years  ISIA, 
1882,  and  1893,  and  prior  thereto,  were  own- 
ed by  and  in  the  possession  of  one  P.  A.  Mar- 
quam.  plaintiff's  predecessor  In  title;  that 
Marquam  and  wife,  on  May  21,  1888,  May 
30,  1889,  and  June  24,  1890,  executed  and  de- 
livered to  the  German  Sayings  &  Loan  So- 
ciety three  mortgages  upon  the  property  to 
secure  $55,000,  $50,000,  and  $15,000,  re- 
spectively, which  were  duly  recorded,  and 
constituted  liens  thereon;  that  all  of  said 
mortgages  were  on  the  13th  day  of  Feb- 
ruary, 1891,  discharged,  and  duly  satisfied  of 
record;  that  on  the  7th  day  of  February, 
1801,  Marquam  and  wife  executed  and  de- 
livered to  one  James  rhelan  a  mortgage  up- 
on said  property  to  secure  the  sum  of  9125,- 
000,  which,  being  duly  recorded,  became  a 
Hen  thereon;  that  for  the  year  1891  the  three 
mortgages  given  to  the  German  Savings  ft 
Loan  Society  were  assessed  by  the  city  au- 
ditor, and  a  tax  levied  npon  them  in  the  ag- 
,  gregate  snm  of  $675,  and  for  the  yei^  1893 
the  Phelan  mortgage  was  assessed  by  the 
same  officer,  and  a  tax  levied  thereon  in  the 
snm  of  $1,250,  and  that  no  part  of  said  taxes 
has  ever  been  paid.  It  Is  further  alleged, 
In  general  terms,  that  the  act  of  the  legisla- 
tive assembly  of  1882  approved  October  28th 
of  that  year,  commonly  known  as  the  "Mort- 
gage Tax  Law,"  was  unconstitutional  and 
void,  as  in  contravention  of  the  fourteenth 
amendment  of  the  constitution  of  the  United 
States;  that  the  defendant  claims  a  lien  up- 
on the  property  by  virtue  of  said  assess- 
ments, and  that  such  claim  constitntes  a 
cloud  npon  plalntifTs  title;  wherefore  it  is 
prayed  that  the  defendant  be  enjoined  from 
attempting  to  enforce  such  levies  against 
plaintiff's  said  property.  To  this  complaint 
a  general  demurrer  was  interposed,  assign- 
ing, among  other  reasons  therefor,  that  the 
complaint  does  not  state  facts  snffldent  to 
constitnte  a  cause  of  snit,  and,  being  sus- 
tained, a  decree  was  entered  dismissing  the 
suit,  and  plaintiff  appeals. 

E.  B.  Seabrook  and  Wm.  M.  Manly,  for 
appellant  L.  A.  McNary,  City  Atty.,  for  re- 
spondent 


WOLVERTON,  J.  (nfter  stating  the  facts). 
The  abstract  of  the  clerk  or  recorder  of  con- 
veyances in  each  county  of  mortgag:e8,  deeds 
of  trust,  etc.,  remaining  nnsatlsfied  on  Jnty 
1st  of  each  year  was,  onder  the   mortgage 
tax  law,  made  the  basis  for  the  assessment 
thereof  for  the  current   year.    Hill's   Ann. 
Laws  Or.  I  2756.    As  a  further  premise,  this 
law  was  repealed  on  February  10, 1898,  the  re- 
peal becoming  eScctive  after  the  approval  of 
the  governor.    Arguing  from  these  premises,  it 
Is  submitted  by  counsel  for  plaintiff  that 
aside  from  any  question  of  a  lien  Imposed  by 
the   mortgage  tax  upon  the  premises,   the 
complaint  states  a  cause  of  salt,  because  It 
Is  alleged  that  the  German  Savings  &  Loan 
Society's   mortgages   assessed  for  the  year 
1881  were  paid  and  satisfied  of  record  in 
February  of  that  year,  and  before  it  became 
the  duty  of  the  recorder  of  Multnomah  coun- 
ty to  deliver  the  abstract  to  tiie  assessor, 
thus  showing  the  Invalidity  of  the  tax  for 
that  year;   and  that  as  to  the  Phelan  mort- 
gage the  law  anthoiislng  the  tax  was   re- 
I)ealed  early  in  the  year  in  which  it  Is  alleged 
to  have  been  assessed,  and  therefore  tbat 
there  was  also  no  substantial  basis  for  Its 
assessment    Undor  the  genoal  law  the  as- 
sessor was  required  to  make  up  and  deliver 
the  rolls  to  the  board  of  equalization  for  Its 
action  on  or  before  the  last  Monday  in  Au- 
gust and  the  county  court  was  required  at 
its  September  term  to  levy  the  tax,  so  that 
the  assessment  was  made  and  levied  within 
the  year.    Under  the  city  charter  of  1882, 
and  the  ordinances  in  force  at  the  time  the 
tax  upon  the  savings  and  loan  society's  mort- 
gages was  levied,  the  auditor  was  required 
to  make  up  the  list  or  roll  on  or  before  De- 
cember Ist  of  each  year,  and  upon  the  filing 
thereof  It  became  his  duty  to  give  notice  that 
the  same  would  remain  open  for  inspection 
until  the  1st  day  of  January  following,  prior 
to  which  time  all  applications  for  corrections 
of  error  should  be  filed.    It  was  further  pro- 
vided that  wh«i  the  roll  was  fully  revised 
and  corrected,  all  general  and  special  taxes 
levied  should  be  extended  thereon  by  the  au- 
ditor.   City  Charter,  9  53  (Sess.  Laws  1832, 
p.  157);    Ordinance  No.  2923  (Laws  of  City 
of  Portland  1886,  p.  90).    From  these  pro- 
visions it  will  appear  that  while  both  the 
assessment   and    levy   for   county  purposes 
were  made  In  the  same  year,  the  levy  for 
the  municipality  was  made  the  year  follow- 
ing, and  the  tax  was  designated  upon  the 
roll  as  that  of  the  latter  year.    So  that  in 
denominating  the  tax  on  the  savings  and  loan 
society's  mortgages  as  of  1891  the  pleader 
unquestionably  refers  to  the  assessment  of 
1890,  which  culminated  in  a  completed  levy 
In  1891,  in  which  latter  year  the  tax  was  col- 
lectible.   While  like  conditions  do  not  obtain 
as  it  relates  to  the  Pbelan  mortgage,  the  as- 
sessment and  levy  for  municipal  purposes 
having  been  made  in  the  same  year,  yet  the 
former  practice  evidently  continued,  and  the 
tax  was  designated  as  of  the  year  In  which 
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It  waa  collectible,  so  that  the  (deader  In  this 
instance  has  denominated  the  tax  as  that  of 
1893.  The  reference  Is  without  doubt  to  the 
assessment  and  levy  of  1892,  otherwise  the 
pleader  Is  without  a  case  upon  the  facts.  In 
tliis  Tiew  and  understanding  of  the  situation, 
and  tlie  taxes  involved  in  the  controversy, 
the  contention  of  counsel  is  not  available. 
This  brings  us  to  the  real  merits  of  the  Gone 
troversy,  which  is  resolved  into  one  pordy 
of  law. 

At  tbJs  Juncture  plalntUt  Insists  that  the  as- 
sessments made  by  the  city  did  not  give  a  lien 
upon  the  real  estate  described  in  the  com- 
plaint, and  therefore'  that  the  tax  could  not 
be  enforced,  except  as  against  the  mortgagees 
personally.  The  mortgage  tax  law  provided, 
among  other  things,  that  a  mortgage,  deed  of 
trust,  etix,  idwuld  be  assessed  and  taxed  to  the 
ovnxer  of  such  security  and  debt  in  the  coun- 
ty, city,  or  district  in  which  the  land  or  real 
property  affected  by  such  security  was  situ- 
ated, and  that  the  tax  so  assessed  and  levied 
should  be  a  lien  thereon.  Hill's  Ann.  Laws 
Or.  f  2755.  This  statute  has  received  Judicial 
construction,  aud  it  is  now  settled  that  an 
assessment  for  state  and  county  pnrpoaes  in 
pursuance  of  its  prorisions  Impressed  a  lien 
upon  the  mortgagee's  interest  In  the  land  ob- 
tained by  virtue  of  the  mortgage,  and  that 
such  Interest  was  liable  for  the  tax,  and  may 
be  sold  for  the  enforcement  thereof,  as  real 
property  is  sold  for  a  like  purpose.  Upon 
principles  of  public  Justice  the  law  will  not 
permit  a  merger  of  the  mortgagee's  Interest 
'ivitb  Oie  fee  or  legal  estate  through  payment 
and  cancellation  of  the  mortgage,  unless  the 
tax  has  been  fully  satisfied.  The  assessment 
and  levy  in  the  manner  designated  impresses 
the  lien,  which  continues  as  it  pertains  to  the 
Interest  of  the  mortgagee  in  the  premises  un- 
til the  tax  is  discharged;  and  it  is  this  Inter- 
est, carved  out  of  the  fee  or  legal  estate, 
which  is  the  subject  of  sale,  and  the  assess- 
ment and  levy  afPected  the  mortgagee's  Inter- 
est in  the  fee  In  proportion  as  the  magnitude 
of  the  mortgage  Involved  It.  Deltnm  v.  Mult- 
nomah Co.,  38  Or.  258,  63  Pac.  406;  Alliance 
Trust  Co.  V.  Same,  38  Or.  433,  68  Pac.  408; 
^avhigs  &  Loan  Soc.  v.  Same,  169  U.  S.  421, 
18  Sup.  Ct.  392,  42  L.  Ed.  808.  The  mode  of 
assessment,  except  to  dca^nate  what  property 
and  to  whom  It  should  be  assessed,  was  not 
prescribed  by  the  mortgage  tax  law.  This 
was  left  to  the  general  law  covering  the  sub- 
ject-matter of  assessment'  and  taxation;  and 
the  lien  was  acquired  by  means  of  the  proce- 
dure available  hi  such  assessments  for  county 
purposes.  Turning  now  to  the  charter  of  the 
city  of  Portland,  by  authority  of  which  both 
assessments  complained  of  were  made,  we  find 
that  the  common  council  was  authorized  and 
empowered  to  assess,  levy,  and  collect  taxes 
for  general  municipal  purposes  upon  property, 
both  real  and  personal,  taxable  by  law  for  state 
and  county  purposes.  Sess.  Laws  1882,  p.  150 
♦Portland  City  Charter),  as  amended  by  Sess. 
Laws  1885,  p.  408,  and  Sess.  Laws  1801,  p.  802. 


Under  this  grant  of  authority  It  is  conceded  by 
plaintiff  that  the  city  authorities  were  given 
poww  to  assess  mortgages,  deeds  of  trust,  etc., 
and  therefore  that  the  mortgages  designated  In 
the  complaint  were  properly  assessed  to  the 
owners  thereof;  but  the  effect  of  the  assess- 
ment as  constituting  a  lien  upon  the  property 
of  plaintiff  is  challenged,  and  this  upon  the 
ground  that  the  city  was  nowhere,  by  the  pro- 
visions of  its  charter,  authorized  to  impress 
such  a  lien,  and  that  it  could  not  have  been 
so  impressed  without  mch  requisite  author- 
ity. Pursuing  the  charter  of  1882  further,  we 
find  that  it  was  made  the  duty  of  the  auditor 
(and  In  this  respect  it  was  not  changed  by 
the  amendment  of  1885)  to  make  out  a  list  of 
taxable  property  within  the  limits  of  the  city, 
which  list  was  to  be  taken  from  the  assess- 
ment roll  for  Multnomah  county;  and  when 
the  roll  was  thus  made  up  be  was  required 
to  certify  and  deliver  it  to  the  committee  on 
ways  and  means  of  the  common  council  for 
equalization,  as  thereafter  provided  for.  Sess. 
Laws  1882,  p.  157.  The  manner  and  mode  of 
assessment  prescribed  was,  therefore.  In  effect, 
to  adopt  the  assessment  made  by  the  assessor 
of  Multnomah  county  under  the  general  law, 
and  logically  was  the  same  thing  as  If  It  were 
made  directiy  under  the  requirements  of  such 
general  law.  Portland  City  Charter  1801,  ! 
55  (Sess.  Lavra  1801,  p.  811),  provides  that  the 
city  assessor  should,  immediately  after  his 
election  and  qualification,  procure  from  the 
auditor  a  blank  assessment  roll,  and  proceed, 
as  provided  by  the  general  laws  of  Oregon, 
for  the  assessment,  valuation,  and  listing  of 
property  for  state  and  county  purposes,  and 
assess  all  taxable  property  In  the  city,  both 
real  and  personal,  but  that  no  deduction  on 
account  of  Indebtedness  should  be  made,  ex- 
cept Indebtedness  within  the  city  of  Portland. 
Thus  this  charter  not  only  expressly  requh:ed 
that  aD  property  taxable  by  law  for  state  and 
comity  pinposes  should  be  assessed,  but  that 
tb«  mode  and  manner  of  assessment,  valua- 
tion, and  listing  of  property  provided  by  the 
general  laws  of  Oregon  for  state  and  county 
imrposes  should  be  adopted  and  pursued. 
Now,  findhig  like  property  assessable  by  a 
like  mode  and  manner  in  both  Jurisdictions, 
why  Is  not  the  result  the  same?  In  the  one 
Jurisdiction  the  assessment  and  taxation  of 
mortgages  by  the  method  prescribed  Impresses 
a  lien  upon  the  mortgagee's  Interest  in  the 
realty  mortgaged.  Why  should  not  the  same 
result  follow  in  the  other  Jurisdiction,  when 
the  same  method  Is  required  to  be  pursued? 
In  other  words,  having  adopted  the  same 
scheme  of  assessment  and  taxation,  why  do 
not  the  same  results  follow  by  an  observance 
of  Its  terms  and  conditions  In  practice?  Log- 
ically, there  is  but  one  answer.  The  prop- 
erty of  the  lien  necessarily  attaches  when  the 
mode  and  manner  pointed  ont  Is  observed, 
whether  It  is  under  the  one  Jurisdiction  or  the 
other.  By  the  language  of  the  charter,  mak- 
ing appropriate  reference  to  the  general  laws . 
for  the  purpose  of  assessment  and  taxation. 
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there  te  adopted  and  read  Into  It  such  gen- 
eral laws,  and  the  effect  of  the  assessment  In 
either  jurisdiction  Is  the  same  In  impressing 
the  lien  for  taxes  levied.  Nor  are  we  without 
authority  for  this  i^sltion.  In  Welch  v.  City 
of  Astoria,  26  Or.  89,  37  Pac.  66,  where  the 
city  charter  authorized  the  assessment  of 
property  to  be  made  in  the  manner  prescribed 
by  law  for  assessing  property  for  state  and 
county  purposes,  it  Was  held  that  the  mort- 
gages were  subject  to  taxation  for  municipal 
purposes.  The  matter  of  the  lien,  however, 
was  not  then  called  In  question.  But  author- 
ity conferred  by  the  charter  of  a  mimlclpallty 
to  assess  taxes  upon  the  freeholders  and  In- 
habitants thereof  "according  to  law"  means 
.according  to  the  provisions  and  principles  of 
the  general  law  In  force  at  the  time  the  as- 
sessment was  made.  2  Dill.  Mun.  Corp.  (4th 
Ed.)  i  772.  The  doctrine  of  this  text  has  the 
authority  of  Bank  v.  Bunnell,  10  Wend.  186, 
and  City  of  Buffalo  v.  Le  Couteulx,  15  N.  Y. 
451.  In  the  case  of  American  Transp.  Co.  t. 
City  of  Buffalo,  reported  as  a  footnote  to 
Mayor,  etc.,  of  City  of  Troy  v.  Mutual  Bank, 
20  N.  Y.  387,  Chief  Justice  Denio  says: 
"Where  cities  and  incorporated  villages  are 
authorized  by  their  charters  or  by  law  to  lay 
taxes  for  municipal  objects,  the  Revised  Stat- 
utes have  no  primary  application  to  the  case; 
but.  Inasmuch  as  convenience  and  propriety 
require  that  the  principles  of  taxation  should 
be  uniform,  the  general  provisions  of  law  con- 
tained In  the  Revised  Statutes  are  usually  ap- 
plied by  words  of  reference  contained  In  the 
city  or  village  charters.  The  last  assessment 
roU,  under  the  general  law.  Is  generally  di- 
rected to  be  copied,  or  In  some  other  way  the 
rules  which  govern  In  ordinary  cases  are  re- 
quired to  be  observed  In  the  assessment  and 
collection  of  the  city  or  village  tax.  Where 
the  general  law  Is  made  applicable  In  this 
way,  any  change  In  the  law  would  produce  a 
corresponding  change  in  the  method  of  taxa- 
tion by  municipal  corporatlong,  the  reference 
being  to  the  law  as  It  shall  exist  for  the  time 
being."  To  the  same  purpose,  see  Hayden  v. 
Foster,  13  Pick.  492.  Thus  we  conclude  that 
the  city  charters  under  consideration  author- 
ized the  assessment  and  taxation  of  like  prop- 
erty In  the  mode  and  manner  prescribed  by 
the  general  law,  and  whatever  mode  and  man- 
ner was  thereby  prescribed  at  the  time  of 
the  assessment  and  levy  became  pro  hac  vice 
the  one  to  be  observed  and  followed  by  the 
municipality,  and  the  result  was  to  give  as 
full  effect  to  the  general  law  In  conferring  the 
lien  as  If  the  assessment  was  made  for  state 
and  county  purposes.  The  law  and  the  effect 
were  logically  the  same,  whether  administered 
by  the  state  or  the  municipality,  and  the  lien 
as  a  property  or  characteristic  of  the  assess- 
ment and  taxation  of  mortgages  followed  in 
either  event. 

These  considerations  render  Inapplicable 
plaintiff's  contention  that  the  mortgage  tax 
law,  read  In  the  Usslit  of  the  decision  of  this 
court  In  Warren  v.  Crosby,  24  Or.  558,  34  Pac. 


661,  Is  unconstitutional  and  void  as  Impairing 
the  obligation  of  contracts.  The  law  aUnded 
to,  as  we  have  seen,  was  not  directly  or  by 
implication  amendatory  of  the  charters  under 
consideration.  The  language  and  terms  of  the 
charters  themselves  made  the  mode  and  man- 
ner prescribed  by  the  general  law  for  assess- 
ment and  taxation,  whatever  it  may  have 
been  at  the  time,  that  which  should  be  ob- 
served by  the  municipal  authorities,  and  the 
doctrine  of  amendment  by  Implication  or  hi- 
terpretation  Is  without  relevancy  to  the  con- 
troversy. 

The  decree  of  the  trial  court  wUl,  therefore, 
be  affirmed. 


LEVB  et  al.  V.  PRAZIEB,  ShwHt* 

(Supreme  Court  of  Oregon.    Oct  20,  1902.) 

REPLEVIN— JUDGMENT  —  PARTNERSHIP— DB- 
LIVERY  OP  PROPERTY  TO  PARTNER- 
SATISFACTION  OF  JUDGMENT. 

1.  Plaintiff  firm  recovered  a  judjnnent  in  re- 
pleyiu  for  the  return  of  certain  jnnk  levied  on, 
on  which  execution  was  levied,  and  a  part  of 
the  judgment  only  was  satisfied,  whereupon  an 
alias  execution  was  issued  to  the  coroner  for 
the  balance,  and  on  motion  to  quash  one  of 
the  partners  filed  an  affidavit  that  the  sheriff, 
without  affiant's  consent,  turned  over  all  the 
property  described  in  the  complaint  to  affi- 
ants copartner  as  a  keeper  in  trust  to  sell  and 
turn  over  the  proceeds  to  defendant,  and  that 
said  copartner  disposed  of  the  property  for  less 
than  tlie  market  price,  and  had  failed  to  ac- 
count therefor.  Beld,  that  the  delivery  of  the 
property  by  the  sheriff  to  such  copartner  under 
such  circumstances  constituted  a  satisfaction 
of  the  judgment,  and  the  firm  was,  therefore, 
not  entitled  to  such  alias  execution. 

Appeal  from  circuit  court,  Multnomah 
county;   Arthur  L.  Frazer,  Judge. 

Action  by  J.  Leve  and  J.  Adler,  partners 
doing  business  as  Leve  &  Adler,  and  Otto  F. 
Olsen  and  another,  assignees,  against  Wil- 
liam Frazler,  sheriff.  From  an  order  quash- 
ing an  alias  writ  of  execution  issued  to  en- 
force a  judgment  in  replevin,  the  assignees 
appeal.    Affirmed. 

This  Is  an  appeal  from  an  order  quashing 
a  writ  of  execution  issued  on  a  judgment 
rendered  In  favor  of  the  plaintiffs  J.  Leve 
and  J.  Adler,  partners  doing  business  as 
Leve  &  Adler,  and  against  the  defendant.  In 
an  action  to  recover  possession  of  a  certain 
miscellaneous  lot  of  junk,  divided  by  the  com- 
plaint into  36  separate  lots,  and  described  as 
"65  tons  of  cast  Iron,  of  the  value  of  $1.23.'5; 
4,500  lbs.  of  brass  and  copper,  of  the  value 
of  ?626.50;  6  tons  R.  Iron,  of  the  value  of 
$87;  800  lbs.  old  lead,  of  the  value  of  $30; 
200  lbs.  zinc,  of  the  value  of  $7,"  etc.  The 
answer  in  the  action  denied  the  plaintiffs' 
ownership  and  right  to  the  possession  of  the 
property,  averred  that  It  belonged  to  one  (3. 
Leve,  and  was  seized  by  the  defendant,  as 
sheriff,  under  a  writ  of  attachment  issued  In 
an  action  brought  by  one  Marks  against  Leve, 
but  did  not  put  In  issue  the  quantity  or  value 
of  the  property  as  set  out  in  the  complaint 
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The  trial  resnited  In  a  yerdlct  "that  the 
plaintiffs  are  entitled  to  the  possessiou  of  the 
personal  property  described  in  the  complaint, 
and.  In  case  the  delivery  cannot  be  had,  to 
recover  the  snm  of  $2,010.82:Vi,  the  value 
thereof."  A  Judgment  was  subsequently  ren- 
dered against  the  defendant  in  substantially 
the  same  language  as  the  verdict,  and  execu- 
tion issued  thereon,  reciting  the  recovery  of  a 
Judgment  for  the  immediate  possession  of 
the  property,  describing  it  as  in  the  com- 
plaint, or  for  its  value  in  case  a  return  could 
not  be  bad,  and  commanding  the  officer  to  de- 
liver possession  of  the  property  so  described 
to  the  plalntlfls,  or,  If  delivery  could  not  be 
bad,  to  satisfy  the  sum  of  $2,910.82i^,  the 
value  thereof,  out  of  the  property  of  the  de- 
fendant. This  "vnit  was  executed  by  the 
coroner,  who  certified  that  he  was  able  to  find 
only  a  portion  of  the  several  items  of  property 
described  in  the  complaint  and  the  vrrit, 
amounting  in  valne  to' $1,642.82,  at  the  rate 
per  pound  or  piece  estimated  from  the  quan- 
tity and  value  stated  in  the  complaint 
Thereafter  an  alias  execution  was  Issued  for 
$1,194.82,  the  balance  due  on  the  Judgment 
after  creillting  tha%on  the  property  obtained 
on  the  first  writ  at  the  valuation  placed 
thereon  by  the  coroner,  and  $240.28  for  prop- 
erty sold  by  the  sheriff.  The  defendant  mov- 
ed to  quash  the  alias  writ  on  the  grounds: 
(1)  That  the  defendant  had  delivered  all  the 
property  to  the  plaintiffs  that  he  received  un- 
der the  writ  of  attachment;  (2)  that  the  ver- 
dict of  the  Jury  on  which  the  judgment  is 
ba»>d  should  have  separately  valued  each  sep- 
arate article;  and  (3)  that  the  shortage,  if 
any.  In  weight  or  measurement.  In  any  lot 
separately  valued  in  the  complaint,  cannot 
be  ascertained,  and  therefore  the  receipt  by 
the  plaintiffs  under  the  first  execution  of  a 
part  of  the  several  lots  is  a  satisfaction  of 
the  Judgment  and  execution.  The  motion 
was  allowed,  and  the  plaintiffs  appeal. 

Milton  W.  Smith,  for  appellants.  M.  L. 
I'lpes,  for  respondent 

BEA^.  J.  (after  stating  the  facts).  The 
points  principally  relied  on  to  sustain  the 
Jndgment  of  the  court  below  are:  First,  that, 
as  neither  the  verdict  nor  the  Judgment  pre- 
tended to  value  the  specific  articles  received 
by  the  plaintiffs  nnder  the  first  writ,  or  those 
Dot  received.  It  was  not  competent  for  the 
court  or  the  plaintiffs  arbitrarily  to  fix  such 
valuations,  or  to  determine  what  amount 
should  be  credited  on  the  Judgment,  or  the 
amount  due  thereon,  and  the  plaintiffs,  hav- 
ing split  up  their  demand  by  receiving  and 
accepting  parts  of  these  heterogeneous  lots, 
have  made  It  impossible  for  the  court  to  de- 
itrmlne  the  value  of  the  balance;  and,  sec- 
ond, that  the  record  shows  the  Judgment  to 
have  been  satisfied.  The  view  we  have  tak- 
en of  the  second  question  renders  unneces-  I 


sary  an  examhiation  of  the  first  Among  oth- 
er affidavits  filed  on  the  motion  to  quash, 
were  those  of  the  deputy  sheriff  who  at- 
tached the  property,  and  J.  Leve,  one  of  the 
plaintiffs  herein.  The  former  states,  among 
other  things,  that  he  had  delivered  to  the 
plaintiffs,  or  to  the  coroner,  all  the  property 
received  by  the  sheriff  on  the  writ  of  attach- 
ment or  Involved  in  the  action;  and  the  lat- 
ter that  after  the  Judgment  was  obtained 
against  the  defendant  he,  without  the  con- 
sent of  the  affiant,  and  against  his  protest, 
"turned  over  all  the  property  described  la 
the  complaint"  to  his  coplalntiff,  J.  Adler, 
"as  keeper,  in  trust  to  sell  and  turn  the  pro- 
ceeds thereof  Into  the  hands  of  the  said  de- 
fendant" and  that  Adler,  "while  in  posses- 
sion of  said  property  as  aforesaid,  disposed 
of  large  quantities  of  the  same  at  less  thnn 
the  market  price,  and  large  quantities  which 
affiant  believes  the  said  Adler  has  not  ac- 
counted for."  It  thus  appears  that  after  the 
rendition  of  the  Judgment  the  defendant  de- 
livered to  one  of  the  plaintiffs  all  of  the  prop- 
erty described  in  the  complaint,  and  this  nec- 
essarily operated  as  a  satisfaction  of  the 
Judgment  The  defendant  had  a  right  under 
the  law,  to  discharge  the  Judgment  by  a  de- 
livery of  the  property  to  the  plaintiffs  with- 
in a  reasonable  time  (Cobb,  RepL  [2d  Ed.} 
§  1177;  Marks  v.  Willis,  36  Or.  1,  58  Pnc. 
526),  and  he  could  be  compelled  to  pay  its 
value  only  in  case  he  failed  to  exercise  such 
right  The  fact  that  It  may  have  been  de- 
livered to  one  of  the  plaintiffs  as  a  keeper. 
In  trust  to  sell,  could  not  change  the  legal 
effect  of  the  act  of  the  defendant  in  deliver- 
ing the  property  to  its  rightful  owner.  Adler 
was  one  of  the  owners,  entitled  to  the  pos- 
session of  the  property,  and  the  delivery  to 
him  operated  ipso  facto  as  a  satisfaction  of 
the  Jndgment  The  defendant  had  nothhig  to 
do  with  the  alleged  hostility  of  the  plaintiffs 
toward  each  other.  He  owed  no  greater  duty 
to  one  than  the  other,  and  the  delivery  to 
either  was  a  delivery  to  both.  As  they  were 
coplalntiffs,  equally  Interested  in  the  Judg- 
ment, and  copartners  in  the  property,  each 
was  the  agent  of  the  other,  and  the  case 
stands  here  the  same  as  if  Adler,  the  person 
to  whom  the  property  was  delivered,  was  In- 
sisting that  the  defendant  ought  to  account 
to  him  for  goods  which  he  himself  had  al- 
ready received  and  disposed  of.  If  the  plain- 
tiff Leve  has  a  grievance,  it  would  seem  to  be 
against  his  coplalntiff,  and  not  against  the 
defendant  If  Adler  has  received  the  prop- 
erty In  controversy,  and  applied  It  to  bis  own 
use,  the  remedy  of  his  coplalntiff  Is  in  some 
proceeding  to  compel  him  to  account  and  not 
through  an  alias  execution  against  the  prop- 
erty of  the  defendant  Issued  on  a  satisfied 
Judgment 

We  think  the  motion  to  quash  was  properly 
allowed,  and  the  judgment  of  the  court  below 
Is  affirmed. 
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HOOVBR  T.  BARTL.BTT  et  aL 

(Sapretne  Court  of  Oregon.    Oct.  20,  1902.) 

JUDOMBNT— VALIDITY— SUIT  TO  VACATE— ADH- 
QUATB  RBUEDT  AT  LAW. 
1.  Where  a  judgment  was  rendered  void  by 
a  subseqaent  amendment,  entered  without  ju- 
risdiction, plaintiff  was  not  entitled  to  main- 
tain a  suit  in  equity  to  set  aside  such  judg- 
ment, since  he  had  a  plain  and  adequate  rem- 
«dy  at  law  by  introducing  the  judgment  roll, 
showing  the  invnlidity  of  the  judgment  in  evi- 
dence, and  by  appeal. 

Appeal  from  circuit  court,  Harney  coanty; 
M.  D.  Clifford,  Judge. 

Action  by  Newt.  Hoover  against  Alice  L. 
Bartlett  and  another.  From  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals.    Affirmed. 

This  la  a  suit  to  set  aside  a  Judgment. 
It  Is  alleged.  In  substance,  that,  plaintiff  hav- 
ing commenced  an  action  to  recover  the  pos- 
session of  certain  real  property  in  Harney 
county.  Or.,  defendants,  at  the  trial  thereof, 
were  permitted,  over  hli  objection,  to  intro- 
duce ae  their  only  evidence  a  certain  decree 
\«'blch  had  been  rendered  against  him  In 
favor  of  the  defendant  Alice  I*  Bartlett  (then 
Hoover),  but  which  had  been  amended,  with- 
out notice  to  him,  at  a  subsequent  term  of 
«ourt,  so  aa  to  make  It  conclusive  against 
his  recovery,  and  resulted  In  a  verdict  and 
Judgment  against  him  in  said  action,  In  fraud 
-of  his  rights,  and  prejudicial  to  his  Interests. 
A  demurrer  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  suit  having  been  sustain- 
ed, and  the  suit  dismissed,  he  appeals. 

John  O.  Sazton  and  Will  R.  King,  for  ap- 
pellant Parrisb  &  Rembold,  for  respond- 
ents 

MOORE,  C.  J.  (after  stating  the  facts). 
The  amended  decree  given  in  evidence  was 
undoubtedly  void,  as  was  afterwards  held  In 
Hoover  V.  Hoover,  39  Or.  456,  65  Pac.  796. 
The  demurrer  admits  the  allegations  of  the 
complaint  to  the  effect  that  the  introduction 
of  this  evidence  resulted  In  the  Judgment 
dismissing  the  action,  and  this  appeal  pre- 
sents the  question  of  whether  or  not  plaintiff 
bad  a  plain,  adequate,  and  complete  remedy 
at  law  whereby  he  could  have  been  relieved 
from  the  Judgment  rendered  against  him  in 
consequence  of  the  error  in  receiving  such 
incompetent  evidence.  It  Is  argued  by  plain- 
tiff's counsel  that  no  remedy  at  law  existed, 
and  that  to  have  offered  In  evidence  the  orig- 
inal judgment  roll  in  the  caSe  of  Hoover  v. 
Hoover,  supra,  at  the  trial  of  the  action,  for 
the  purpose  of  showing  that  the  amended 
decree  was  void,  and  to  have  objected  there- 
to upon  that  ground,  would  have  been  a  col- 
lateral attack,  and  not  permissible;  but  that 
this  suit  having  been  instituted  to  secure 
the  cancellation  of  an  unconscionable  Judg- 
ment, is  a  direct  attack  thereon,  and,  this 


f  1.  See  Judgment,  vol,  30,  Cent.  Dig.  |  77L 


being  so,  the  court  erred  In  sustaining  the 
demurrer  to  the  complaint  In  an  exhaustive 
note  to  the  cas*  of  MoirUl  v.  Morrill.  23  Am. 
St  Rep.  95  (s.  c.  20  Or.  96,  25  Pac.  382), 
11  L.  R.  A.  155.  the  editors,  commenting 
upon  objections  Interposed  to  the  introduction 
In  evidence  of  a  Judgment  an  examination 
of  which  discloses  that  it  was  rendei-ed  with- 
out jurisdiction  of  the  subject-matter  of  the 
action  or  of  the  person  of  the  defendant 
say:  "In  these  cases  tbere  is  no  attack  up- 
on the  Judgment  either  direct  or  collateral 
That  which  was  offered  as  a  Judgment  ap- 
pears, on  inspection,  not  to  be  what  it  was 
Claimed  to  be,  and  no  necessity  arises  for 
attacking  It  in  any  manner."  The  amended 
decree,  being  void,  could  not  if  properly  ob- 
jected to,  become  a  foundation  of  the  right 
of  property,  InconHisteut  with  the  original 
decree;  and  when  such  amended  decree  was 
offered  in  evidence  it  was  incumbent  upon 
plaintiff,  if  he  would  have  avoided  the  ef- 
fect thereof,  to  object  thereto,  and  to  save 
an  exception  to  the  action  of  the  court  in 
admitting  it  A  copy  of  the  amended  decree 
Is  attached  to  the  complaint  herein,  and 
shows  that  the  change  was  made  at  a  subse- 
quent term  of  the  court  but  it  does  not  ap- 
pear therefrom  that  the  amendment  was  se- 
cured in  pursuance  of  any  notice  to  the 
plaintiff.  An  Inspection  of  the  Judgment  roll 
in  the  case  of  Hoover  v.  Hoover,  supra,  had 
It  been  offered  In  evidence,  would  undoubt- 
edly have  disclosed  that  the  decree  com- 
plained of  had  been  made  without  notice, 
thereby  rendering  It  void.  It  was  the  duty, 
therefore,  of  the  plaintiff,  to  offer  such  Judg- 
ment roll  in  evidence,  and  to  request  tlie 
court  to  instruct  the  Jury  thereon,  and.  If 
it  failed  to  comply  therewith,  to  appeal  from 
the  Judgment  dismissing  the  action  of  eject- 
ment Such  appeal  would  have  corrected  the 
error;  but  as  plaintiff  by  such  means  haJ  a 
full,  adequate,  and  complete  remedy  at  law, 
equity  is  powerless  to  set  aside  such  Judg- 
ment   Hill's  Ann.  Laws  Or.  §  380. 

It  follows  from  these  considerations  that  no 
error  was  committed  In  sustaining  the  de- 
mturer,  and  hence  the  decree  is  affirmed. 


WARD  et  al.  v.  BOARD  OF  COM'RS  OF 

LOGAN  COUNTY  et  al. 

(Supreme  Court  of  Oklahoma.    Oct.  4,  1902.) 

JUDGMENT— PROBATE   OF  WILL-COLLATERAL, 
ATTACK— WILL— VALIDITY   OF  EXECUTION. 

1.  Where  the  probate  court  having  jurisdic- 
tion of  the  probate  of  a  will,  admits  such  will 
to  probate,  and  such  order  and  judgment  be- 
come final,  it  cannot  be  attac-ked  collaterally 
in  the  district  court  in  a  suit  in  ejectment 
brought  by  the  heirs  to  dispossess  the  devisee 
under  the  will  of  real  estate  devised  to  him  by 
the  terms  of  such  will. 

2.  It  is  not  necessary  that  the  attestation 
clause  of  witoessos  be  attached  to  the  will,  iu 
order  to  make  the  will  valid.  In  its  absence  it 
can  be  shown  by  competent  evidence  that  the 
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will  was  attested  as  required  by  law.  If  the 
will  was  signed  by  witnesses,  the  absence  of 
tlie  attestation  clause  simply  changes  the  mode 
of  proof  that  the  will  was  witnessed  as  re- 
quired by  law. 
(Syllabna  by  the  Cooit.) 

Error  from  district  court,  Iiogan  county; 
before  Justice  John  H.  Burford. 

Action  by  Rosetta  Ward  and  otbers  against 
the  board  of  county  commissioners  of  Logan 
comity  and  otbers.  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.    Affirmed. 

George  S.  Green  and  George  M.  Green, 
for  plaintiffs  in  error.  Edgar  W.  Jones  and 
John  Devereux,  for  defendants  in  error. 

BEAUCHAMP,  J.  The  facts  in  this  case 
are  substantially  as  follows:  On  the  29th  of 
NoTember,  1899,  John  T.  Hart  made  and  exe- 
cuted bis  last  will  and  testament,  by  which 
will  he  bequeathed  all  of  his  estate,  both  real 
and  personal,  to  the  county  commissioners 
of  Logan  county,  Okl.,— said  estate  to  be 
used  for  the  benefit  of  the  dependent  orphans 
of  said  Logan  county;  and  by  the  terms  of 
the  will  he  intrusted  to  one  Albert  Ploeger 
the  care  of  said  estate  until  the  said  com- 
misstoners  could  take  charge  tbere<tf.  About 
a  week  after  the  execution  of  said  will  the 
testator  died.  On  the  2d  day  of  December, 
1899,  Albert  Ploeger  filed  his  petition  for  the 
probate  of  said  will  in  the  probate  court  of 
Logan  county,  alleging  the  jurisdictional 
facts,  and  asked  that  a  day  be  fixed  for  the 
hearing  of  said  petition.  Thereupon  the 
court  set  the  6th  day  of  January,  1900,  for 
the  bearing  of  said  petition,  and  notices  were 
didy  given  and  published.  On  the  6tb  day 
of  January,  1900,  the  heirs  of  said  John  T. 
Hart,  plaintiffs  in  error  herein,  filed  their  ob- 
jections to  the  probate  of  said  will  for  the 
foUowlug  reasons,  to  wit:  "First  That  said 
John  T.  Hart  was  incompetent  to  make  a 
last  will  and  testament  on  or  about  the  29th 
day  of  November,  1899.  Second.  That  said 
paper  purporting  to  be  the  last  will  and  testa- 
ment of  the  said  John  T.  Hart  was  imduly 
executed,  in  this:  (a)  That  said  paper  was 
not  signed  by  the  testator  in  the  presence  of 
the  witnesses  thereto;  (b)  that  .Albert  Ploe- 
ger was  not  a  qualified  witness,  being  named 
as  executor  and  trustee  therein;  (c)  that  the 
signatures  of  said  witnesses  were  not  attach- 
ed to  said  paper  at  the  request  of  the  said 
.John  T.  Hart,  and  in  his  presence  and  in  the 
presence  of  each  other.  Thhrd.  That  the 
party  named  in  said  paper  purpoi'ting  to  be 
the  last  will  and  testament  of  the  said  John 
T.  Hart,  as  devisee,  is  not  capable  in  law  to 
take  property  of  any  Idnd  or  character  by 
will,  and  is  not  authorized  by  law  to  take 
ppoi)erty  by  wlU  from  any  person  or  persona. 
Fourth.  That  said  i>aper  purporting  to  be  the 
last  will  and  testament  of  said  John  T.  Hart 
Is  void  for  uncertainty,  and  the  objects  stat- 
ed are  not  set  forth  with  sufficient  certainty 
to  enable  any  one  to  execute  the  trust;  that 
there  la  a  fatal  imcertainty  as  to  the  char- 


itable scheme  attempted  to  be  provided  for 
In  said  paper." 

Thereupon  a  bearing  was  bad  upon  said 
petition,  pursuant  to  the  notices  given,  and 
after  said  hearing  the  following  order  was 
made  by  the  probate  court,  omitting  the  cap- 
tion: 

"Be  It  remembered  that  cm  the  day  of  the 
date  hereof,  at  a  regular  term  of  the  said 
probate  court,  pursuant  to  notice  didy  given, 
the  last  will  and  testament  of  John  T.  Hart, 
late  of  Seward  township,  in  said  Logan  coun- 
ty, deceased,  bearing  date  the  29th  day  of 
November,  1890,  and  being  the  annexed  writ- 
ten instrument,  was  duly  proved  Ijefore  the 
probate  court  in  and  for  the  county  of  Logan, 
and  territory  aforesaid,  and  was  duly  al- 
lowed and  admitted  to  probate  by  said  court, 
according  to  law,  as  and  for  the  last  will 
and  testament  of  said  John  T.  Hart,  deceas- 
ed, which  said  last  will  and  testament,  and 
the  examination  taken  thereon,  are  duly  filed 
and  recorded  in  the  records  of  this  court.  In 
witness  whereof,  the  judge  of  the  probate 
court  of  said  county  has  hereunto  set  his 
hand  and  the  seal  of  the  said  court  at  the 
city  of  Guthrie,  in  said  county,  this  Ctb  day 
of  February,  A.  D.  1900." 

Thereafter,  and  on  the  same  day,  the 
heirs,  plaintiffs  in  error,  filed  tbeh:  motion 
for  a  new  trial,  which  motion  was  on  said 
6th  day  of  February,  1900,  overruled,  and  the 
prolMite  court  made  the  following  order, 
omitting  the  caption: 

"On  reading  and  filing  the  affidavit  of  F. 
H.  Greer,  publisher  of  the  Guthrie  State 
Capital,  a  newspaper  published  in  Logan 
county,  and  territory  of  Oklahoma,  showing 
due  publication  of  a  notice  of  bearing  of  the 
petition  and  proofs  of  the  execution  of  the 
last  will  and  testament  of  John  T.  Hart,  late 
of  Logan  coimty,  territory  of  Oklahoma,  de- 
ceased, as  required  by  the  order  of  this  court 
dated  December  2,  A  D.  1880.  The  exec- 
utor, Albert  Ploeger,  and  the  board  of  coun- 
ty commissioners  appeared  by  Jolm  Dever- 
eux, deputy  county  attorney,  and  the  heirs 
of  the  said  Jolin  T.  Hart  appeared  by  Geo. 
8.  Green,  their  attorney,  and  upon  the  proof 
of  the  execution  of  the  paper  propounded  as 
the  last  will  and  testament  of  John  T.  Hart, 
late  of  Logan  county,  territory  of  Oklahoma, 
deceased,  bearing  date  the  2gtb  day  of  No- 
vember, A.  D.  1899;  and  it  appearing  from 
the  evidence  of  the  sul>scribing  witnesses 
and  other  witnesses,  who  were  produced  and 
sworn  and  examined  in  open  court,  that  at 
the  time  of  the  execution  of  the  same  the 
testator  was  of  full  age,  of  sound  mind  and 
memory,  and  was  not  acting  under  duress, 
menace,  fraud,  or  undue  influence,  and  that 
sold  will  was  executed  in  all  particulars  as 
required  by  law,  to  all  of  which  findings  of 
the  court  the  heirs  of  the  said  John  T.  Hart 
then  and  there  excepted  and  objected.  It  was 
thereupon  ordered,  adjudged,  and  decreed 
that  said  instrument  so  propounded,  to  wit: 

"  'Seward,   Oklahoma  Ty„  Nov.  29,  1899. 
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I,  John  T.  Hart,  being  of  sound  mind,  make 
this  my  last  will  and  testament.  After  all 
my  legal  debts  have  been  paid,  I  -will  and 
bequeath  all  of  my  estate,  both  real  and  per- 
sonal, to  the  county  commissioners  of  Logan 
county,  Okla.  Ty.;  said  estate  to  be  used  for 
the  benefit  of  the  dependent  orphans  of 
Logan  county,  Okla.  Ty.  I  further  Intrust 
to  Albert  Ploeger  the  care  "of  said  estate  un- 
til the  aforesaid  Co.  commissioners  can  take 
charge.    [Signed]  John  T.  Hart 

"  'This  will  was  drawn  by  Dr.  A.  L.  House- 
worth  In  the  presence  of  the  following  wit- 
nesses: [Signed]  Albert  Ploeger.  [Signed] 
James  W.  Jeffries.' 

"Indorsed  on  the  back:  'Last  will  of  John 
T.  Hart,  deceased.  FUed  Dec.  2,  1899.  J.  C. 
Foster,  Probate  Judge.' 
—Be  allowed,  and  probate  thereof  be  granted 
as  and  for  the  last  will  and  testament  of 
John  T.  Hart,  deceased,  and  that  the  same, 
together  with  the  proofs  thereof,  be  record- 
ed, and  that  the  same  be,  and  hereby  la,  es- 
tablished as  a  valid  will,  parsing  both  real 
and  personal  estate,  and  that  letters  testa- 
mentary issue  to  Albert  Ploeger,  the  person 
named  therein  as  executor,  on  his  filing  the 
oath  of  ofilce  as  required  by  law,  and  exe- 
cuting a  bond  to  the  territory  of  Oklahoma 
In  the  penal  sum  of  one  thousand  dollars 
($1,000),  with  two  or  more  as  sureties,  to  be 
approved  by  the  Judge  of  the  court.  To  all 
of  which  the  said  heirs  of  the  said  John  T. 
Hart  excepted  at  the  time,  and  thereupon  on 
the  same  day  filed  a  motion  for  a  new  trial 
and  rehearing  upon  the  probating  of  said 
paper  purporting  to  be  the  last  will  and  tes- 
tament of  the  said  John  T.  Hart,  which  said 
motion  was  by  the  court  overruled,  and  to 
•which  the  said  heirs  excepted  at  the  time. 
For  good  cause  shown,  thirty  (30)  days  was 
given  to  the  heirs  of  the  said  John  T.  Hart 
to  make  and  serve  a  case-made  for  the  su- 
preme court;  five  (5)  days  given  to  the  ex- 
ecutor, Albert  Ploeger,  and  the  board  of 
county  commissioners,  to  suggest  amend- 
ments thereto;  and  said  case-made  to  be  set- 
tled and  signed  by  the  Judge  of  this  court 
upon  five  days'  notice  in  writing  by  either 
party.  Done  in  open  court  this  6th  day  of 
February,  A.  D.  1900.  J.  O.  Foster,  Probate 
Judge,  Logan  County." 

Thereafter  an  appeal  was  taken  by  the 
heirs  of  said  John  T.  Hart  from  said  order 
to  this  court,  which  appeal  was  afterward 
dismissed,  for  what  cause  Is  not  shown. 
Thereafter  the  heirs  of  said  John  T.  Hart  fll- 
rd  their  petition  in  ejectment  against  the 
board  of  county  commissioners,  Albert  Ploeg- 
er, and  the  tenant  of  the  board  of  county 
commissioners  on  the  land  in  question,  devis- 
ed by  said  will.  The  board  of  county  com- 
missioners filed  their  answer  to  said  petition, 
and,  as  a  second  defense,  pleaded  as  follows: 
"For  a  second  defense:  First.  That  the  de- 
fendants, the  board  of  county  commissioners 
of  Logan  county  are  the  owners  of  said  land, 
and  claim  title  thereto,  undrr  and  by  virtue 


of  the  last  will  and  testament  of  John  T. 
Hart,  deceased,  a  copy  of  which  will  Is  hereto 
attached,  and  made  a  part  hereof.  Second. 
That  the  defendant  Albert  Ploeger  la  the  ex- 
ecutor named  in  said  will,  and  has  no  Inter- 
est In  said  action  except  as  such  executor. 
Third.  That  the  defendant  William  L.  Clark 
has  no  claim  to  said  land,  except  that  he  is 
In  the  possession  of  said  land  aa  tenant  of  the 
said  board  of  county  commissioners  of  Logan 
county.  Fourth.  That  the  plaintiffs  have  na 
claim  to  said  land  except  as  heirs  at  law  of 
John  T.  Hart    Fifth.  That  heretofore,  to  wit, 

on  the day  of ,  189-,  the  said  will 

of  John  T.  Hart  was  duly  offered  for  probate 
In  the  probate  court  of  Logan  county,  whlcb 
aald  court  had  Jurisdiction  In  the  premises: 
that  thereafter  Rosetta  Ward,  Charles  Hart, 
Ella  Brown  Hazzard,  John  Y.  Brown,  ESarl  D. 
Brown,  and  Merten  Brown,  tbe  plaintiffs  in 
this  action,  duly  filed  in  said  court  their  ob- 
jections to  the  probate  of  said  wUl;  that 
thereafter  such  proceedings  were  had  In  said 
probate  court,  and,  after  fully  bearing  the  evi- 
dence and  the  claims  of  said  parties,  that 
said  will  was  duly  and  regularly  admitted  to 
probate,  and  a  Judgment  was  duly  and  regular- 
ly entered  In  said  probate  court,  which  said 
Judgment  became,  and  now  Is,  a  final  and 
subsisting  Judgment,  by  which  said  Judgment 
said  will  was  declared  to  be  the  last  will  and 
testament  of  said  John  T.  Hart,  and  all  mat- 
ters b)  said  objections  to  the  probate  of  said 
will  were  decided  In  favor  of  the  defendants 
herein.  A  copy  of  the  records  and  proceed- 
ings In  said  probate  court  is  hereto  attached, 
marked  'Exhibit  D,'  and  made  a  part  of  this 
answer.  Sixth.  That  by  reason  of  said  Judg- 
ment and  decrees  of  said  probate  court  as 
hereinbefore  set  out,  the  plaintiffs  herein  are 
estopped  and  barred  from  further  attacking 
said  will,  or  asserting  any  claim  to  said  land 
so  devised  by  the  terms  of  said  will  as  afore- 
said." To  which  second  defense,  the  plain- 
tiffs below  (plaintiffs  in  error)  filed  tbeir  de- 
murrer, alleging  as  ground  therefor  that  said 
second  defense  In  said  answer  Is  not  sufficient 
to  constitute  a  defense  to  plaintiffs'  cause  of 
action.  There  was  a  third  defense  set  up  la 
said  answer,  and  the  demurrer  extended  to  It 
also;  but,  as  the  questions  arising  from  that 
defense  are  not  necessary  for  the  determina- 
tiin  of  this  case,  they  will  not  be  noticed 
herein.  The  demurrer  filed  by  the  plaintiffs 
to  the  second  defense  of  tbe  defendants'  an- 
swer was  argued  to  the  court,  and  by  the 
district  court  overruled,  and,  the  plaintiffs, 
electing  to  stand  on  tbe  demurrer.  Judgment 
was  rendered  against  said  plaintiffs,  from 
which  Judgment  this  appeal  is  taken.  Tbe 
question  to  be  decided  now  is  whether  or  not 
tiie  district  court  erred  In  overruling  the  de- 
murrer of  the  plaintiffs  to  the  second  defense 
contained  in  the  answer  of  the  board  of  coun- 
ty commissioners  to  the  petition  of  the  plain- 
tiffs. 

Under  the  laws  of  Oklahoma,  the  probate 
court  has  Jurisdiction  of  the  probate  of  will* 
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and  the  distribution  of  estates  of  deceased 
IiersonB.  In  this  case  the  probate  court,  liav- 
ing  jnriadlctlon  of  the  matter  before  It,  ad- 
nltted  the  will  to  probate.  In  course  of  time, 
and  after  the  dismissal  of  the  appeal  from 
•och  order,  said  Judgment  became  final  and 
conclusire  against  collateral  attack.  This  ac- 
tion is  not  a  direct  attaclt  on  the  Judgment  of 
the  probate  court,  but  Is  an  action  in  eject- 
ment against  the  board  of  county  commission- 
ers, who  now  bold  the  real  estate  devised  by 
said  Trill,  seeking  to  devest  them  of  such  real 
estate  after  it  has  been  decreed  to  them  by 
the  iirobate  court  Such  an  action  cannot  be 
allowed.  The  probate  court  has  decided  that 
the  will  was  such  as  was  entitled  to  probate. 
That  decision  Is  final  at  this  time,  and  cannot 
be  the  subject  of  collateral  attack.  In  Eng- 
land the  probate  of  wills  bequeathing  personal 
estate  belongs  to  the  ecclesiastical  court,  and 
DO  probate  of  a  will  devising  real  estate  is 
necessary;  the  real  estate  there  passing  im- 
mediately to  the  hehrs  at  law  upon  the  death 
of  the  owner.  Under  the  law  of  England  an 
action  of  ejectment  would  lie  by  a  person 
claiming  to  be  owner  of  real  estate  under 
a  wm,  against  the  heirs  at  law  who  have 
taken  possession  of  the  real  estate  so  devised 
by  wUl;  but  that  was  because  there  had  been 
no  adjudication  by  the  court  as  to  the  status 
of  the  property.  But  in  regard  to  the  per- 
sonal estate,  under  the  English  law,  the  ec- 
clesiastical courts  having  Jurisdiction  of  the 
probate  of  wills  regarding  such  property,  when 
a  will  was  admitted  to  probate  and  estab- 
liahed,  then  such  decree  was  final,  and  could 
tiot  be  attacked  collaterally.  Under  the  laws 
of  most  of  the  states  of  the  Union,  the  pro- 
bate courts  have  been  given  Jurisdiction  of 
both  real  and  personal  property  of  a  decedent; 
and  the  decisions  are  uniformly  to  the  eCFect 
that,  where  such  Jurisdiction  is  given  to  pro- 
bate courts,  their  decrees  establishing  a  will 
«f  realty  are  as  conclusive  as  the  decrees  of 
the  ecclefllastical  courts  of  E<ngland  in  regard 
to  personal  property.  The  case  of  State  v. 
McGlynn,  20  Cal.  234,  81  Am.  Dec.  118,  is 
one  which  has  a  specific  bearing  upon  the  case 
at  bar.  In  that  case  a  bill  In  equity  was  filed 
by  the  attorney  general  in  behalf  of  the  peo- 
ple, setting  forth  that  one  "Broderlck  died  on 
the  16th  of  September,  1859,  Intestate,  leaving 
no  heirs,  representatives,  or  devisees  capable 
«f  tnberlting  any  of  bis  real  or  personal  es- 
tate; that  said  Broderlck  left  certain  real  and 
personal  estate  in  the  city  and  county  of  San 
Francisco,  which  has  escheated  to  the  state; 
that  on  the  20th  of  February,  1860,  the  de- 
fendants presented  a  paper  writing  purporting 
to  be  the  last  will  and  testament  of  said 
Broderlck  to  the  probate  court  of  the  county 
of  San  Francisco  for  probate;  that  on  the  8th 
of  October,  1860,  a  Judgment  or  decree  was 
entered  by  said  probate  court  admitting  such 
paper  wrltbig  to  probate  as  the  last  will  and 
testament  of  said  Broderlck,  and  granting  let- 
ters of  administration,  with  the  will  annexed, 
to  the  defendants;   that  said  paper  writing 


purporting  to  be  the  last  will  and  testament  of 
Broderlck  was  a  false  and  forged  Instrument, 
and  was  fabricated  after  the  death  of  said 
Broderlck  by  certain  persons,  with  George 
Wilkes,  whose  name  appears  as  the  universal 
devisee;  that  the  defendant  Butler  caused 
false  testimony  to  be  used  In  procuring  said 
decree  of  probate;  that  the  defendants,  as 
executors,  have  allowed  certain  debts  against 
the  estate,  and  have  applied  to  the  probate 
Judge  for  leave  to  sell  the  real  estate  to  pay 
said  debts  and  a  legacy  to  McGlynn,  and  that 
an  order  allowing  such  sale  has  been  made, 
and  the  property  advertised  for  sale,  and,  If 
such  sale  takes  place  to  Innocent  purchasers, 
It  will  work  Irreparable  injury  to  the  plaintiffs, 
by  causing  a  great  number  of  parties  to  be- 
come Interested,  and  by  casting  a  cloud  upon 
plaintiffs'  title;  and  that  the  defendants  arc 
In  the  actual  possession  of  said  real  estate." 
The  application  for  the  injunction  was  beard, 
and  in  denying  the  application,  the  supreme 
court  of  California  say:  "Upon  examining  the 
decisions  of  the  supreme  court  of  the  United 
States  and  of  the  courts  of  the  several  states. 
It  will  be  found  that  they  have  uniformly  held 
that  the  principles  established  in  England  ap- 
ply and  govern  the  cases  arising  under  the 
probate  laws  of  this  country,  and  that  in  the 
United  States,  wherever  the  iwwer  to  probate 
a  will  Is  given  to  a  probate  or  surrogate's 
court,  the  decree  of  snch  court  Is  final  and 
conclusive,  and  not  subject,  except  on  an  ap- 
peal to  a  higher  court,  to  be  questioned  in  any 
other  court,  or  be  set  aside  or  vacated  by  the 
court  of  chancery  on  any  ground."  And  the 
same  court,  on  page  275  of  20  CaL  <s.  c.  81 
Am.  Dec.  118),  say  further:  "This  review 
of  the  cases  decided  In  England  and  in  the 
United  States  establishes  that  it  is  a  perfectly 
settled  doctrine  that  the  decision  of  the  court 
to  which  the  proof  of  wills  Is  confided,  wheth- 
er of  real  or  personal  estate,  is  conclusive  up- 
on the  question  of  the  validity  or  Invalidity  of 
the  will;  that  this  decision  cannot  be  ques- 
tioned collaterally  in  any  other  court;  and 
that  it  cannot  be  reviewed  or  set  aside  by 
the  court  of  chancery  on  an  allegation  of  fraud 
or  on  any  other  ground."  To  the  same  effect 
are  Steele  v.  Renn,  32  Am.  Rep.  605;  Cochran 
V.  Young,  104  Pa.  333:  Wilson  v.  Gaston,  92 
Pa.  207;  Kllngensmlth  v.  Bean,  27  Am.  Dec. 
328.  And  the  supreme  court  of  Kansas,  In 
the  case  of  Procter  v.  Dlcklow,  57  Kan.  119, 
46  Pac.  86,  say,  in  deciding  the  question  as 
to  the  coucluslveness  of  a  Judgment  In  the 
probate  court:  "The  Judgment  of  the  probate 
court  is  in  the  nature  of  a  final  Judgment. 
•  *  •  and  Is  ordinarily  conclusive  and 
final,  unless  vacated  by  appeal.  Impeached  for 
fraud,  or  set  aside  by  direct  proceedings 
brought  for  that  purpose.  •  •  •  The  ad- 
judication of  the  probate  court  in  a  matter 
within  its  Jurisdiction  is  as  conclusive  upon 
the  parties  as  is  the  Judgment  of  the  dlstri/!t 
court,  and  it  should  be  allowed  to  stand  un- 
less set  aside  upon  appeal  or  in  some  direct 
attack."    Again,  In  Keith  v.  Guthrie.  59  K^ 
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200,  52  Pac.  435,  the  same  supreme  court,  in 
deciding  tbe  same  proposition,  say:  "The  pro- 
bate court  Is  a  court  of  exduslTe  jurisdiction 
OTer  tbe  distribution  of  tbe  estates  of  deceas- 
ed persons,  subject  to  appeal  to  tbe  district 
court.  Its  orders,  made  in  tbe  exercise  of  its 
Jurisdiction,  cannot  be  collaterally  attaelced 
and  tbeir  effect  frustrated  by  proceedings  in 
other  courts.  £!ren  if  the  district  court  was 
a  court  of  concurrent  Jurisdiction,  the  injunc- 
tion proceedings  brought  by  plaintiff  in  error 
would  not  lie,  because  It  is  a  general  prin- 
ciple tbat,  where  two  courts  have  equal  Juris- 
diction over  a  subject-matter  of  dispute  and 
tbe  parties  to  it,  tbe  one  which  first  obtains 
Jurisdiction  is  entitled  to  continue  in  its  ex- 
ercise to  tbe  end.  While  probate  courts  are, 
in  a  sense,  courts  of  inferior  Jurisdiction,  they 
are  not  inferior  in  the  sense  ttiat  the  superior 
courts  will  ignore  their  judgments  and  orders, 
or  undertalce  their  correction  otlierwise  than 
upon  appeal,  or  by  other  modes  provided  by 
statute."  And  tbe  same  doctrine  is  maintain- 
ed in  Smittx  T.  Banic  24  Kan.  528,  and  ha 
Ackley  V.  Tinker,  26  Kan.  487.  In  the  cele- 
brated case  of  Oaines  v.  New  Orleans,  6  Wall. 
642,  18  L.  Ed.  950,— one  of  the  most  carefully 
considered  cases  ever  passed  iqion  by  the  su- 
preme court  of  the  United  States,— the  court 
say:  "Where  a  will  is  duly  probated  by  a 
state  court  of  competent  Jurisdiction,  tbat 
probate  is  conclusive  of  the  validity  and  con- 
tents of  the  will  in  tills  court."  In  tbe  ease 
at  bar  tbe  appeal  has  been  talcen  as  provided 
by  tbe  Statutes  of  Oklahoma,  and  has  been 
dismissed,  and  there  has  been  no  direct  at- 
tack made  upou  the  Judgment  of  the  prolnte 
court,  seeking  to  reverse  it  or  set  it  aside. 
The  supreme  court  of  Michigan,  in  passing 
upon  the  same  proposition,  to  wit,  the  con- 
clusiveness of  a  final  order  of  the  probate 
court,  say.  In  Byrne  v.  Hume,  47  K.  W.  679: 
"Had  tbe  question  been  presented  to  us  as 
one  upon  which  we  had  tbe  power  of  direc- 
tion, we  should  unhesitatingly  hold  that  It 
was  the  duty  of  the  executor  to  pay  over  to 
the  complahiant  the  balance  of  the  legacy. 
But  it  is  ber  misfortune  tliat  she  did  not  ap- 
peal from  the  order  of  tbe  probate  court. 
There  a  petition  was  filed  setting  out  substan- 
tially what  is  set  out  in  this,  bill,  and  tte  pro- 
trate  court  ruled  the  construction  of  the  will 
against  her.  From  this  decree  denying  her 
rights  she  has  not  appealed.  Under  our  for- 
mer ruling,  we  have  settled  the  doctrine  in 
this  state  that  the  probate  courts  have  ttie 
Jurisdiction  in  the  settlement  of  estates  to 
construe  wills.  •  •  •  The  decree  of  the 
probate  court  must  therefore  be  held  as  deter- 
mining the  construction  of  the  will,  and  res 
ndjndlcata  to  the  present  bill." 

We  have  been  unable  to  find  any  authori- 
ties which  hold  contrary  to  the  United  States, 
Kansas,  California,  and  Michigan  authorities 
above  cited.  In  Oklahoma  the  probate  court 
has  Jurisdiction  "to  open  and  receive  proof 
of  last  wills  and  testaments,  and  to  admit 
them  to  proof  [probate],  and  to  revoke  the 


probate  thereof,  and  to  aOow  and  record  for- 
eign wills.  •  •  •  To  order  and  regulate 
all  distributions  of  property  or  estates  of  de- 
ceased persons."  St.  OkL  1893,  {  1170.  Asd 
U  Is  especially  provided  by  statute  that  "tlie 
proceedings  of  this  [probate]  court  are  con- 
strued in  the  same  manner,  and  with  like 
intendments,  as  the  proceedings  of  courts  of 
gmeral  Jurisdiction,  and  to  its  records,  or- 
ders. Judgments  and  decrees  there  are  ac- 
corded like  force,  effect  and  legal  presump- 
tion as  to  tlie  records,  orders  and  judgments 
and  decrees  of  district  courts."  St.  Old. 
1893,  I  1171.  If  the  district  court  had  tbe 
jurisdiction,  and  bad  made  the  order  admit- 
ting the  will  In  question  to  probate,  and  such 
order  had  become  final,  the  plaintiffs  In  error 
could  not  have  attacked  such  order  In  the 
manner  in  which  they  now  seek  to  attack 
the  judgment  of  the  probate  court  Tbe  de- 
cision as  to  the  validity  of  this  will  has  been 
made.  The  will  has  been  declared  valid  by 
a  court  having  jurisdiction  to  make  such  or- 
der. This  order  has  become  final,  and  it 
cannot  be  set  aside  now,  except  on  direct  at- 
tack, even  if  It  were  subject  to  attack  at 
this  time.  The  decree  of  the  probate  court 
probating  a  will  is  an  adjudication  In  rem. 
It  creates  the  status  of  the  will,  and  the 
judgment  binds  and  concludes  tiie  whole 
world  upon  collateral  attack. 

It  is  urged  by  the  plaintiffs  in  error  that 
the  will  admitted  to  probate  Is  no  wiU,— is 
void,— and  that  the  court  had  nothing  to  ex- 
ercise Jurisdiction  over.  Tills  is  not  correct. 
It  was  declared  a  will  by  a  court  competent 
to  pass  thereon,  and  tbat  question  is  res 
adjudlcata  in  this  proceeding,  just  as  in  the 
case  cited  above  (State  v.  McGIynn,  20  Cal. 
2S4.  81  Am.  Dec.  118),  where  tbe  will  sought 
to  be  set  aside  and  held  for  naught  was  one 
which  the  state  claimed  was  a  forgery.  If 
it  was  a  forgery.  It  was  void,  and.  if  void, 
then,  imder  the  contention  of  plaintUTs  in 
error  here,  the  probate  court  had  no  juris- 
diction over  the  matter,  and  the  state  should 
have  recovered  in  that  case.  But  the  su- 
preme court  of  California  hold  Just  the  re- 
verse. They  say  tliat  the  probate  court  has 
declared  the  paper  exhibited  to  be  the  will, 
and  that  such  ileclsion  cannot  be  impeached 
on  collateral  attack.  We  believe  this  to  be 
the  law  In  this  jurisdiction.  The  probate 
court  may  have  decided  the  matter  errone- 
ously, but  that  court  decided  it,  and  the 
decision  has  become  coneluslve  and  flnaL 

It  is  urged  tbat  the  will  is  void  for  tbe 
reason  tbat  the  attestation  clause  was  omit- 
ted. Our  statutes  do  not  say  that  the  at- 
testation clause  must  be  attached  to  the  wilL 
They  say  that  the  will  must  be  sigued  by 
tbe  testator  in  the  presence  of  two  witnesses, 
who  must  sign  the  same  in  the  presence  of 
the  testator  and  in  the  presence  of  each  oth- 
er at  the  request  of  the  testator,  and  tbat  the 
testator  must  declare  the  paper  signed  by 
blm  to  be  his  will,  and  must  request  them 
to  sign  the  same  as  witaesnfc^^S^OkL  18113. 
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f  6173.  If  tbe  clanse  showing  the  foregoing 
facts  IB  absent,  it  does  not  destroy  the  will. 
It  only  changes  the  proof  required  to  show 
that  tbe  will  was  signed  and  witnessed  as 
required  by  law.  This  proof  was  made  on 
the  hearing  for  admission  to  probate  of  the 
will,  and  the  proof  showed  a  compliance 
with  the  requirements  of  the  law.  This  is 
not  a  new  proposition,  and  tbe  supreme  court 
of  Massachusetts  in  Ela  t.  ISdwarda,  16  Gray, 
97,  say:  "It  seems,  therefore,  to  be  well 
established  that  the  fact  of  the  want  of  an 
attestation  clause  does  not  invalidate  the 
itllL  It  does  not,  in  case  of  death  or  absence 
from  tbe  Jurisdiction  of  one  or  all  of  the 
witnesses,  defeat  the  probate  of  the  will,  but 
only  changes  the  nature  of  the  proof.  In- 
stead of  its  being  shown  by  the  attestation 
clause  that  there  was  a  compliance  with  the 
statute,  tbe  court,  or  Jury,  If  the  case  Is  tried 
by  a  Jury,  are  to  be  reasonably  satisfied  of 
the  fact  of  a  proper  attestation  from  other 
sources,  and  from  the  circumstances  of  the 
case."  Also  Ferris  v.  Neville  (Mich.)  86  N. 
W.  960,  54  L.  R.  A.  461.  Other  numerous 
authorities  support  the  same  proposition,  and 
we  consider  their  construction  the  correct 
one.  Even  If  this  were  not  the  law,  the  fact 
that  the  probate  court  had  decided  that  the 
win  was  attested  properly  would  bar  any 
inquiry  Into  that  fact  In  this  suit.  Calloway 
V.  Cooley,  50  Kan.  743.  32  Pac.  872. 

The  other  objections  made  by  tbe  heirs  to 
the  probate  of  the  will,  attacking  its  validity, 
were  passed  upon  by  the  probate  court,  and 
decided  tberein,  and  its  decision  thereon  is 
final,  as  we  have  said  before,  unless  set  aside 
on  appeal  or  attacked  in  some  direct  proceed- 
ing. Therefore  they  cannot  be  considered  by 
this  court  In  this  suit. 

The  district  court  therefore  committed  no 
error  In  overruling  the  demurrer  of  the  plain- 
tiffs  to  the  second  defense  set  up  In  the  an- 
swer of  the  defendants  below,  and  tbe  Judg- 
ment of  the  district  court  is  af&rmed.  All 
the  JuBtlces  concurring,  except  BURPOBD, 
C.  J.,  who  presided  in  the  court  below,  not 
sitting,  and  IRWIN,  J.,  absent 


HODGES  V.  COLCORD  et  al 
(Supreme  Court  of  Oklahoma.     Oct  4,  1902.) 

HOME^STEAD  ENTRY— CONTEST— PREFBRBNCB 
RIGHT  OF  ENTRY. 
1.  Where  A.  has  a  homestead  filing  upon  a 
tract  of  goTeroment  land  that  is  snbject  to 
Ikomestead  entry,  and  B.,  while  said  home- 
stead filing  is  intact,  enters  thereon  and  makes 
settlement,  and  one  day  after  the  settlement 
of  B.  G.  files  a  contest  in  the  local  land  office 
charging  that  A.  is  disqualified  to  hold  the  land 
covered  by  bis  filing  and  from  obtaining  title 
thereto  under  the  homestead  laws  by  reason  of 
liaring  entered  the  territory  during  the  prohib- 
ited period,  and  claims  a  preference  right,  and 
sobseqaently,  and  while  said  contest  is  pending, 
A.  relinquislies  his  filing  to  the  government, 
and  the  land  department  holds  tbe  relinquish- 
ment to  be  the  result  of  the  contest  by  C,  hel(f, 
that  the  preference  right  of  C.  is  not  defeated 


or  impaired  by  the  adverse  settlement  claim  of 
B.,  acquired  subsequent  to  the  entry  of  A. 

2.  A  homestead  entry,  valid  upon  its  face, 
constitutes  such  an  appropriation  and  with- 
drawal of  the  land  as  to  segregate  it  from  the 
public  domain,  and  precludes  it  from  subse- 
quent homestead  entry  or  settlement  until  the 
original  entry  is  canceled  or  declared  forfeited; 
in  which  case  the  land  reverts  to  the  govern- 
ment as  a  part  of  the  public  domain,  and  bo- 
comes  again  subject  to  entry  under  the  land 
laws  of  the  United  States.  The  rule  in  Mc- 
Miohaei  v.  Murphy  (decided  this  term,  not  yet 
offlcially  reported)  70  Pac.  189,  followed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  coun- 
ty;  before  Justice  B.  P.  Burweli. 

Action  by  James  L.  Hodges  against  Wil- 
liam 0.  Colcord  and  others.  Judgment  for 
defendants,  and  plaintiCF  brings  error.  Af- 
firmed, 

The  plaintiff  sued  In  the  district  court  of 
Oklahoma  county  to  recover  the  N.  B.  %  of 
section  6,  township  11  N.,  range  3  W.,  In- 
dian meridian,  upon  the  assumption  that  the 
defendants  held  in  trust  for  blm.  The  peti- 
tion alleges:  That  John  Gayman  entered 
upon  tbe  land  In  controversy  prior  to  12 
o'clock  noon  of  April  22,  1889,  in  violation  of 
law  and  the  proclamation  of  the  president 
opening  said  land  to  settlement.  That  on 
the  25th  day  of  April,  18S9,  said  John  Gay- 
man  filed  a  homestead  entry  on  said  land. 
That  plaintiff  entered  and  made  settlement 
of  tbe  land  in  question  on  the  22d  day  of 
July,  1889.  That  William  B.  Colcord,  father 
of  the  defendants  herein,  filed  a  contest 
against  the  said  entry  of  said  Gayman  on 
the  23d  day  of  July,  1889,  on  the  grounds  of 
the  disqualification  of  Gayman.  That  plain- 
tiff, Hodges,  filed  a  contest  against  the  en- 
try of  Gayman  August  23,  1689.  That  on 
the  12th  day  of  April,  1893,  Gayman  re- 
linquished his  filing  to  the  United  States, 
which  relinquishment  was  written  on  tbe 
back  of  bis  duplicate  receipt,  and  Is  as  fol- 
ows:  "I  hereby  relinquish  all  my  right  to  and 
Interest  In  and  to  the  government  of  tbe 
United  States,  and  ask  that  my  entry  be 
canceled  of  record.  Tills  relinquishment  is 
made  for  tbe  reason  that  my  entry  is  voida- 
ble, for  tbe  reason  that  I  was  In  tbe  OlUa- 
boma  country  at  tioon  of  April  22,  1889,  and 
80  held  by  tbe  decision  of  tbe  supreme  court 
of  tbe  United  States  in  tbe  case  of  Smith  v. 
Townscnd.  John  Gayman.  Subscribed  to 
and  acknowledged  before  me  this  12th  day 
of  April,  1892.    D.  D.  Leach,  Register." 

On  tbe  same  day  said  relinquishment  was 
filed  Colcord  filed  homestead  entry  on  said 
land,  being  H.  E.  No.  G,8oO.  The  rights  of  tbe 
plaintiff  and  Colcord  were  determined  before 
tbe  land  department  in  favor  of  Colcord,  tbe 
land  department  holding  that  the  relinquish- 
ment of  Gayman  was  the  result  of  the  con- 
test by  Colcord,  and  that  the  settlement  of 
Hodges  was  made  while  the  entry  of  Gay- 
man was  intact,  and  that  he  acquired  no 
riglit  thereby  superior  to  the  ripbt  of  Colcord, 
and  awarded  the  lan(^|f|^^|j^d^(^  A.  patent 
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was  Issued  to  Colcord  Jnne  13,  1899.  That 
since  tbe  settlement  of  plaintiff  upon  said 
land,  and  at  the  time  tbe  rellnquisbment  of 
Oayman  was  made  and  filed,  tbe  plaintiff 
was  and  is  residing  upon  said  land,  and  he 
has  continued  to  reside  upon  and  cultivate 
said  land  for  more  than  five  years,  and,  hav- 
ing fully  complied  with  the  requirements  of 
tbe  homestead  laws,  Is  entitled  to  tbe  patent 
for  the  same.  That  the  land  department  err- 
'  ed  In  awarding  tbe  land  to  Colcord,  but  that 
tbe  same  should  have  been  awarded  to  plain- 
tiff. That  William  R.  Colcord  deceased,  and 
the  defendants  are  the  heirs  of  William  R. 
Colcord,  who  are  now  claiming  said  land. 
Tbe  prayer  of  the  petition  was  that  a  trustee 
be  declared,  and  the  defendants  be  decreed 
to  make  conveyance  of  the  land  to  plaintiff. 
A  demurrer  was  interposed  by  tbe  defendants 
on  the  grounds  that  tbe  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
which,  upon  consideration,  was  sustained  by 
the  trial  court  Tbe  suit  was  thereupon  dis- 
missed, and  Judgment  for  costs  rendered 
against  plaintiff.  Tbe  plaintiff  brings  the 
case  here  upon  petition  in  error  for  review. 

J.  S.  Jenkins,  for  plaintiff  in  error.  Sbar- 
td,  Keaton  &  Wells,  for  defendants  In  error. 

BBAUCHAMP,  J.  (after  stating  the  facts). 
Tbe  issue  which  arises  Is  this:  Did  the  court 
below  err  in  deciding  that  tbe  petition  of  the 
plaintiff  did  not  state  a  cause  of  action? 
And  the  only  question  raised  by  tbe  briefs  in 
this  case  is  whether  a  party  can  acquire,  by 
settlement  upon  a  tract  of  government  land 
covered  by  a  homestead  filing  of  a  person 
who  is  disqualified  under  the  act  of  congress 
opening  the  land  to  settlement  from  making 
an  entry  thereto,  a  right  superior  to  that  of 
one,  who,  on  the  following  day,  contests  the 
ontry  upon  tbe  grounds  of  disqualification  of 
the  entryman,  and  succeeds,  by  reason  of  the 
contest,  in  having  the  entry  canceled?  The 
plaintiff  contends  that  the  filing  of  Cayman 
was  void,  therefore  did  not  segregate  the 
land  In  controversy  from  the  public  domain; 
that  Cayman  bad  no  rights  to  tbe  land,  and 
that  Colcord  could  gain  no  rights  by  reason 
of  his  contest;  that  the  land  remained  a  part 
of  the  public  domain  until  tbe  22d  day  of 
July,  1889,  when  plaintiff,  Hodges,  made  set- 
tlement thereon,  but  that  tbe  contest  of  Col- 
cord, instituted  one  day  after  Hodges'  settle- 
ment, gave  liim  no  rights;  and  that,  there- 
fore, the  secretary  of  tbe  interior  erred  In 
awarding  the  land  to  Colcord,  and  holding 
that  the  plaintiff  acquired  no  rights  by  rea- 
son of  bis  settlement  made  on  tbe  22d  day 
of  July,  1S89,  and  that  the  relinquishment 
filed  by  Cayman  while  the  contest  of  Col- 
cord was  still  pending,  and  the  same  being 
tbe  result  of  Colcord's  contest,  entitled  Col- 
cord to  a  preference  right  to  file  upon  and  ac- 
quire title  to  said  land.  A  homestead  filing 
can  only  be  allowed  when  tbe  applicant  shall 
file  with  the  proper  officials  an  affidavit  cover- 


ing tbe  requirements  of  the  acts  of  congress 
entitling  him  to  make  such  filing,  including 
tbe  necessary  allegations  of  qualifications. 
Upon  said  affidavit  being  duly  made  and  filed, 
and  fotmd  to  be  sufficient  by  the  proper  au- 
thorities, the  filing  will  be  allowed,  entitling 
the  applicant  to  enter  upon,  occupy,  and,  by 
fully  complying  with  the  requirements  of  the 
law,  obtain  title  to,  public  lands.  When  a  filing 
is  allowed,  the  land  covered  thereby  is  segre- 
gated from  tbe  public  domain.  The  entry- 
man,  until  such  filing  la  canceled  by  the  prop- 
er authorities,  is  entitled  to  tbe  possession, 
and  required  to  reside  upon  and  cultivate  to 
acquire  title  thereto.  If  the  affidavit  required 
is  false,  or  tbe  applicant  mistaken  as  to  his 
qualifications  as  alleged,  and  in  fact  be  is  dis- 
qualified,- then,  under  such  circumstances,  bis 
filing  is  voidable,  and  may  be  canceled  upon 
the  proper  proceeding  before  the  proper  au- 
thority, and  the  land  reverts  to  the  public 
domain.  It  is  necessary,  however,  before  an 
entry  or  filing  can  be  canceled,  that  the  ap- 
pUoint  shall  be  granted  a  bearing  before  the 
proper  tribunal,  and  that  authority  shall  first 
have  Judicially  determined  tbe  facts  which 
render  tbe  filing  subject  to  cancellation.  And 
in  order  to  better  guard  against  the  abases  of 
the  provisions  of  the  homestead  law,  and  that 
title  to  tbe  public  domain  shall  not  be  ac- 
quired by  fraud.  It  is  provided  by  the  statute 
that  any  person  may  institute  contest  for  any 
of  tbe  reasons  that  would  render  such  filing 
voidable.  Section  2  of  the  act  of  May  14. 
1880,  provides  "that  In  all  cases  where  any 
person  has  contested,  paid  the  land  office  fees 
and  procured  the  cancellation  of  any  pre- 
emption, homestead  or  timber  culture  entry, 
he  shall  be  allowed  thirty  days  to  enter  said 
land."  The  filing  of  Oayman,  being  regular 
and  valid  upon  Its  face,  until  canceled  hi  a 
proper  proceeding  and  by  the  proper  author- 
ity, segregated  the  land  from  the  public  do- 
main. Therefore  the  settlement  of  Hodges 
could  avail  him  nothing  until  tbe  filing  of 
Cayman  was  canceled,  and  the  only  way  to 
cancel  Cayman's  entry  was  by  proper  and 
authorized  proceedings.  Colcord  instituted 
that  proceeding  before  tbe  proper  tribunal, 
and  succeeded  in  securing  the  cancellation  of 
the  fraudulent  entry  of  Cayman,  and  was, 
under  tbe  provisions  of  the  act  before  refer- 
red  to,  entitled  to  tbe  preference,  and.  If  tak- 
en advantage  of  within  tbe  time  limited,  tbe 
filing,  and,  by  compliance  with  tbe  law,  tb? 
title.  Colcord  did  all  that  was  required  of 
him  to  entitle  him  to  all  these  benefits.  Tbe 
filing  of  Cayman  was  canceled  through  ami 
under  tbe  proceedings  Instituted  and  prose- 
cuted by  Colcord,  and  he  should  have  the  re- 
ward guarantied  him  by  the  statute. 

Counsel  for  plaintiff  In  error  contends  that 
a  filing  under  tbe  circumstances  of  this  case 
Is  void;  therefore,  being  void,  a  contest  of 
the  filing  could  give  to  the  contestant  no 
rights,  and,  being  void,  did  not  segregate  tbe 
land  from  the  public  domain,  and  therefore 
was  open  to  setUeiuent,  or  entry  by  the  p»- 
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SOD  qoallfled  to  make  such  settlement  and 
entry.  That  the  filing  Is  void,  be  cites  Cal- 
houn T.  Violet,  173  U.  S.  GO.  19.  Sup.  Ct.  324, 
48  L.  Ed.  614.  and  Patterson  v.  WlUson  (Okl.) 
65  Pac  921.  It  Is  true  tbat  lu  the  case  of 
Galhonn  t.  Violet,  supra.  In  the  opinion  de- 
livered by  White,  J.,  the  following  language 
appears:  "Where  the  fact  that  the  plaintiff 
bad  entered  the  territory  prior  to  the  time 
fixed  by  the  statute  and  the  proclamation  of 
tlie  president,  has  been  conclusively  deter- 
mined. It  follows  inevitably,  and  is  the  legal 
result,  that  an  entry  to  land  made  under  such 
drcufflstances  was  void,  and  that  the  mllng 
of  tbe  land  department  so  holding  was  cor- 
rect" In  the  case  of  Patterson  v.  WlUson, 
supra,  by  this  court.  In  the  opinion  delivered 
by  Hainer,  J.,  the  language  last  above  quot- 
ed Is  quoted  with  apiuroval.  Both  are  opin- 
ions and  decisions  rendered  upon  the  ques- 
tion of  the  rights  of  litigants  in  a  case  where- 
in it  was  claimed  by  the  one  party  and  held 
by  the  land  department  that  the  facts  and 
circumstances  proved  and  determined  in  the 
case  justified  the  conclusion  that  under  such 
circumstances  tbe  entry  and  filings  were 
Told.  A  judgment  may  be  obtained  against 
tbe  defendant  in  the  court  having  Jurisdic- 
tion of  the  subject-matter  upon  a  return  of 
tbe  proper  officer  showing  due  service.  The 
tacts  may  be  that  no  service  was  had  what- 
ever. Therefore,  under  such  circumstances, 
tbe  Judgment  so  rendered  is  voidable.  Be- 
ing regular  upon  its  face,  under  many  stat- 
utes, would  clocd  the  title  of  the  defendant 
to  re-il  property,  and  that  until  by  a  proper 
proceeding  in  a  proper  court  the  facts  ren- 
dering such  Judgment  void  are  shown  to  ex- 
ist and  the  Judgment  vacated.  In  case  an 
entryman  has  secured  a  fraudulent  entry  up- 
on the  public  lands  by  making  the  necessary 
afBdavlts,  and  unless  the  matter  is  called  to 
the  attoition  of  the  proper  authorities  In  an 
authorized  proceeding,  the  applicant  may 
evHitnally  acquire  title  to  the  tract  of  land 
in  controversy  covered  by  such  fraudulent 
and  voidable  entry,  and  convey  the  same  to 
ai.  innocent  purcbasw,  thereby  displace  the 
land  covered  from  the  public  domain  for- 
ever. And  for  this  reason  the  statute'  above 
quoted  was  enacted.  It  Is  contended  that 
because  Hodges  was  actually  upon  the  land 
as  a  settler  at  the  time  Gayman  filed  his  re- 
linquishment, his  right  attached  between  the 
time  of  the  relinquishment  and  the  filing  by 
Colcord.  This  would  be  true  If  It  were  not 
for  the  fact  that  Colcord  was  a  contestant 
for  the  land,  and  by  virtue  thereof  was  en- 
titled to  tbe  preference  right  of  entry.  Now, 
many  cases  may  be  found  decided  by  the 
interior  department  wherein  It  Is  held  that 
the  rights  of  a  settler  upon  government  land 
attach  at  the  Instant  the  entry  upon  the  land 
Is  canceled,  and  as  between  parties  upon 
land  covered  by  an  entry  It  may  be  said  tbat 
the  first  settler  in  point  of  time  will  be  enti- 
tled to  enter  such  land.  We  are  of  the  opin- 
ion tbat  under  tbe  law  the  doctrine  will  be 
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affirmed  that  a  settlement  made  and  covered 
by  an  existing  entry  confers  no  superior  or 
any  right  whatever  as  against  the  contestant 
where  such  entry  is  canceled  as  a  result  of 
a  contest  for  a  preference  right  If  this 
were  not  true,  the  very  purpose  for  which 
the  law  was  passed,  which  gives  to  the  suc- 
cessful contestant  a  preferred  right  of  entry, 
would  be  defeated.  The  law,  in  our  Judg- 
ment, contemplates  that  persons  who  go  ta 
the  trouble  and  expense  of  successfully  con- 
testing an  entry  shall  enjoy  the  fruits  of 
their  victory.  The  land  department,  by  Its 
decision,  a  copy  of  which  is  attached  to 
plaintiff's  petition,  found  from  the  evidence 
before  them  that  the  relinqulshm^it  of  Gay- 
man  was  the  result  of  the  contest  of  Col- 
cord, and  awarded  the  land  to  Colcord.  In 
this  we  find  no  error.  Upon  the  facts  and 
under  the  circumstances  foimd  by  the  land 
department  tbe  conclusions  of  law  were  cor- 
rect. Sproat  V.  Durland,  2  Okl.  24,  35  Pac. 
C82,  886. 

The  Judgment  of  the  trial  court  sustaining 
the  demurrer  and  dismissing  the  action,  vrlth 
costs  to  the  plaintiff,  'was  right,  and  must, 
therefore,  be  affirmed,  with  costs  to  plalntUt 
in  error. 

BURWELL,  J.,  having  presided  in  the 
court  below,  not  sitting.  All  the  other  Jus- 
tices concurring,  except  IRWIN,  J.,  absent 


STATE  V.  GULLET. 
(Supreme   Court  of  Oregon.     Oct   27,   1902.> 

INTOXIOATINO   LIQtJORS-STATUTEB— 8ALB   TO 

MINOR— KNOWLBDGB  OF  AGB— HISTAKB— 

STATUTBS— IMPUBD   MODIFICATION. 

1.  Under  Hill's  Ann.  Laws  Or.  §  1913.  provid- 
ing that  If  any  i>er8on  shall  sell  liquor  to  any 
minor  he  shall  be  gnllty  of  a  misdemeanor,  and 
punished,  etc.,  a  sale  to  a  minor  is  an  offense 
within  the  statute,  though  the  seller  honestly 
believed,  after  Inqnlry  of  the  minor,  that  he 
was  au  adult. 

2.  Act  Feb.  20.  1891  (Laws  Or.  1891,  p.  79). 
enacts  tbat  if  any  minor  over  tbe  age  of  IG 
shall,  for  the  purpose  of  inducing  any  person 
to  give  or  sell  him  intoxicating  llqnor,  repre- 
sent that  he  is  21  years  of*  age,  he  shall  be 
punished,  etc.  Held,  that  a  contention  that  the 
act  of  1891  so  modifies  by  implication  section 
19l3  that  a  sale  to  a  minor  is  not  an  offense 
unless  ^e  seller  knows  of  the  purchaser's  mi- 
nority was  of  no  merit 

Appeal  from  circuit  court,  Linn  county; 
George  H.  Burnett,  Judge. 

James  Gulley  was  convicted  of  selling  liq- 
uor to  a  minor,  and  be  appeals.    Affirmed. 

An  Information  having  been  filed  against 
tbe  defendant  James  Gulley,  charging  him 
witb  the  crime  of  selling  Intoxicating  liquor 
to  a  minor,  he  entered  a  plea  of  not  guilty, 
and,  a  trial  being  had,  tbe  court,  over  his 
exception,  charged  the  Jury,  In  effect,  tbat 
guilty  knowledge  by  the  defendant  to  respect 
to  the  minority  of  the  person  to  whom  the 

f  1.  Sm  Intoxicating  Liquors,  vol.  29,  C«nt.  Dig. 
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intoxicating  liquor  vrn  sold  la  not  an  element 
of  the  crime;  tliat  the  defendant's  ignorance 
of  the  fact  of  aucb  person  being  a  minor  la 
no  defense;  and  tbat,  If  they  should  find 
beyond  a  reasonable  doubt  that  the  defend- 
ant sold  Intoxicating  liquor  to  a  person  who, 
at  the  time,  yraa  not  21  years  old,  tlwy 
should  find  the  def^idant  guilty  as  charged. 
An  exception  was  also  taken  to  the  courf  a 
refusal  to  give  the  following  instruction:  "I 
Instruct  you  in  this  case  that  if  you  find 
from  the  evidence  that  the  defendant,  in 
making  sale  of  the  liquor  to  the  minor,  aa 
charged  hi  the  Information,  had  no  knowl- 
edge of  such  person  being  a  minor,  and  tliat 
after  the  exercise  of  proper  caution,  and  act- 
ing In  the  reasonable  belief  that  the  pur- 
chaser was  of  full  and  lawfnl  age  at  the 
time  of  such  sale,  and  made  such  sale  aa 
charged,  although  said  person  was  in  fact  a 
minor,  you  have  a  right  to  take  these  facta 
Into  consideration,  and,  if  you  should  so  find, 
your  verdict  should  be  for  the  defendant 
If  you  should  find  from  the  evidence  that  at 
the  alleged  sale  of  the  liquor  as  charged  in 
the  information  the  defendant  honestly  be- 
lieved from  the  appearance  of  the  minor  and 
his  answers  to  questions  touching  this  sub- 
ject that  he,  the  said  minor,  was  of  full  and 
lawful  age,  and  that  the  defendant,  under 
all  the  circumstances,  uaed  reasonable  and 
due  diligence,  such  aa  a  prudent  man  would 
use,  to  ascertain  the  age  of  said  purchaser, 
and  after  doing  so  was  honestly  deceived, 
you  will  find  him  not  guilty."  The  cause 
behig  submitted,  the  following  verdict  was 
returned:  "(1)  That  on  the  1st  day  of  Janu- 
ary, A.  D.  1902,  m  Linn  county,  Oregon,  said 
defendant,  James  Oulley,  sold  and  delivered 
to  said  Hreinhold  Zimmerman  four  quarts 
of  whisky,  the  same  being  intoxicating  liq- 
uor, and  received  therefor  from  the  said 
Hreinhold  Zimmerman  the  sum  of  $3.75.  (2) 
That  said  Hreinhold  Zimmerman,  on  the  1st 
day  of  January,  A.  D.  1902,  was  only  nine- 
teen years  of  age,  and  Is  a  young  man  and  a 
minor.  (3)  That  before  selling  said  whisky 
to  said  minor  said  defendant,  James  Oulley, 
asked  said  minor  his  age,  and  said  minor 
replied  to  the  effect  that  he,  the  said  minor, 
was  then  twenty-one  yeara  old.  (4)  That 
said  defendant  honestly  believed  said  minor 
to  be  over  the  age  of  twenty-one  years  at 
the  time  of  such  sale,  as  charged  in  the  In- 
formation." Based  upon  this  verdict,  tb«  de- 
fendant was  sentenced  to  pay  a  fine  of  |60, 
and  to  stand  committed  until  such  fine  was 
paid,  from  which  Judgment  he  appeals. 

J.  R.  Wyatt,  for  appellant  D.  R.  ft, 
Blackburn,  Atty.  Gen.,  and  J.  N.  Hart  DIat 
Atty.,  for  the  State. 

MOORE:.  O.  J.  (after  atating  the  facta).  It 
la  contended  by  defendant's  counsel  that  the 
court  erred  in  charging  the  Jury  as  indicated, 
in  refusing  to  give  the  instruction  requested, 
and  In  tendering  the  Judgment  complained 


of.  The  statute  for  the  violation  of  which 
the  defendant  waa  charged  is,  so  far  as 
deemed  applicable  to  the  case  at  bar,  as  fol- 
lows: "If  any  peraon  shall  sell  •  •  * 
any  intoxicating  liquor  to  any  minor  in  thia 
state,  *  *  •  snch  person  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  punished,"  etc.  Hill's 
Ann.  Laws  Or.  {  1913.  It  will  be  observed 
that  this  statute  does  not  expressly  make  the 
vendor's  knowledge  of  the  purchaser's  nil- 
nority  an  indispensable  ingredient  of  the 
crime  of  selling  intoxicating  liquor  to  him, 
and  hence  the  instructions  given  and  refused 
and  the  special  findings  of  the  Jury  present 
the  question  whether  honest  ignorance,  or 
mistake  of  fact  In  respect  to  the  age  of  the 
purchaser,  constitutes  a  valid  defense  to  an 
Information  charghig  the  commission  of  snch 
crime.  An  Irreconcilable  conflict  of  Judicial 
utterance  exists  m  respect  to  the  question 
presented  by  this  appeaL  It  has  been  held 
under  statutes  like  oura  that  no  crime  can 
be  committed  in  the  abaence  of  a  criminal 
Intent  (Faulka  v.  People,  83  Am.  Rep.  375); 
and  that  where  intoxicating  liquor  Is  sold  to 
a  person  within  the  prohibited  age  by  a  ven- 
dor who  exercised  special  caution  and  dili- 
gence to  discover  whether  the  applicant  had 
attained  his  majority,  and  satisfied  the  Jury 
that  he  made  an  honest  inquiry  to  ascertain 
the  truth,  and  that  he  reasonably  believed  the 
purchaser  to  be  of  age,  a  finding  to  that 
effect  relieves  him  from  criminal  responsl- 
bUIty  (Farrell  v.  State,  SO  Am.  Rep.  614; 
Fai^cb  V.  State,  24  Ind.  77;  Blneman  v. 
State,  Id.  80).  On  the  other  hand,  it  Is  held 
that  a  mistake  of  fact  in  respect  to  tl^e  pur- 
chaser's age  constitutes  no  valid  defense  to 
a  charge  of  selling  intoxicating  liquor  to  a 
minor  (State  v.  Hartfiel,  24  Wis.  61);  that 
the  vendor  Is  bound  to  determine,  at  his 
peril,  whether  the  applicant  is  above  the  bi- 
hlbited  age;  and  that  if  he  sells  to  a  i>er8on 
who  is  a  minor,  he  Is  criminally  liable,  not- 
withstanding he  may  have  honestly  believed 
that  the  purchaser  was  of  lawful  age  (Red- 
mond V.  State,  38  Am.  Bep.  24;  McCntcheon 
V.  People,  69  111.  601).  Whichever  may  be 
the  better  rule,  we  think  this  court  Is  com- 
mitted to  the  doctrine  that  the  vendor's  be- 
lief, however  honestly  entertained,  that  a 
purchaser  of  Intoxicating  liquor  Is  of  lawfnl 
age,  constitutes  no  defense  to  a  violation  of 
the  statute  prohibiting  such  sales  to  minors. 
Thus,  in  State  v.  Chastahi,  19  Or.  176,  23 
Pac.  903,  it  was  held  that  statutes  prohibit- 
ing the  sale  of  liquors  without  first  having 
obtained  a  license  therefor  are  in  their  na- 
ture fiscal  and  police  regulations,  and  make 
their  violation  indictable,  irrespective  of  guil- 
ty knowledge.  In  that  case  the  defendant 
as  a  bartender,  employed  by  one  Scott  sold 
Intoxicating  liquor,  bonestiy  believing  that . 
his  principal  bad  secured  a  license  to  con- 
duct the  busiuess,  and  In  reaching  the  con- 
clusion announced  Mr.  Justice  Lord,  speak- 
ing of  the  defendant  says:    "Standing  in  the 
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place  ot  his  principal,  the  barl^eeper  is  bound 
to  know,  to  excuse  himself  from  liability, 
that  his  principal  Is  licensed  to  sell  Intoxicat- 
ing liquors,  as  otherwise  he  la  charged  with 
the  knowledge  that  such  sales  are  prohibited, 
and  In  violation  of  the  statute.  As  statutes 
of  this  character  bind  the  party  to  know  the 
facts  and  to  keep  them  at  his  peril,  neither 
the  motives  nor  the  Intent  of  the  defendant 
can  Telieve  him.  When  a  sale  Is  made  with- 
out license,  the  intent  is  immaterial,  when 
the  statute  makes  the  act  Indictable  Irre- 
specttre  of  guilty  knowledge,  and  In  such 
case  Ignorance  of  fact,  no  matter  bow  sin- 
cere, cannot  be  a  defense.  It  is  enough  that 
under  the  statute  the  commission  of  the  act 
prohibited  constitutes  the  offense,  irrespect- 
ive of  the  motives  or  knowledge  of  the  de- 
fendant; and,  as  his  principal  had  no  li- 
cense to  sell,  the  defendant  must  stand  for 
him,  BO  far  as  appertains  to  this  prosecu- 
tion."  So,  too,  In  State  v.  Sterrltt,  19  Or. 
352,  24  Pac.  623,  it  was  held  that  In  an  In- 
dictment charging  the  violation  of  a  statute 
which  prohibited  the  moving  of  sheep  In- 
fected with  scab  It  was  not  necessary  to 
allege  guilty  knowledge.  Mr.  Justice  Stra- 
han,  in  deciding  the  case,  says:  "In  a  very 
large  class  of  offenses,  and  mainly  those  that 
were  classed  as  mala  in  se  at  common  law, 
guilty  knowledge  Is  necessary  to  complete 
the  offense,  and  it  must  be  alleged.  But  In 
that  other  class,  wrongs  which  are  forbidden 
by  statute,  and  more  especially  those  of- 
fenses which  are  made  punishable  in  further- 
ance of  the  public  policy  of  the  state,  such 
as  the  exercise  of  the  police  powers,  the 
collection  of  revenue,  and  the  like,  are  pun- 
ishable whether  the  offender  had  guilty 
knowledge  or  not."  It  Is  insisted  by  de- 
fendant's counsel,  in  bis  argument,  that  the 
decisions  In  these  cases  are  not  controlling, 
because,  in  the  first  instance,  an  examina- 
tion of  the  records  of  the  county  court  would 
have  disclosed  that  no  license  to  sell  In- 
toxicating liquor  had  been  issued,  and,  in  the 
second  case,  an  Inspection  of  the  sheep  would 
have  demonstrated  that  they  were  Infected 
with  scab.  The  latter  case  is  not  exactly 
parallel  with  the  one  at  bar,  so  far  as  the 
appearance  of  the  applicant  for  intoxicating 
liquor  is  concerned,  for  the  Immediate  tran- 
sition of  a  person  from  minority  to  majority 
is  not  80  dlstincUy  marked  by  the  lines  of 
the  face,  the  tones  of  the  volce^  or  any  other 
indicia,  as  is  the  appearance  of  cutaneous 
diseases  In  sheep.  A  person  of  ordinary  In- 
telligence, from  appearance  alone,  ought  to 
be  able  to  distinguish  between  youth  and  old 
age,  but  it  is  not  to  be  believed  that  any 
person,  however  astute,  could,  by  such 
means,  determine  the  precise  day  when  an- 
other person  attained  his  majority.  The  case 
of  State  T.  Chastain,  supra,  Is  in  point,  and 
refutes  the  argument  made,  for  if  the  de- 
fendant in  that  case,  from  an  inspection  of 
the  records  of  the  county  court,  could  have 
ascertained  that  no  license  had  been  issued 


to  his  principal;  so,  in  the  case  at  bar,  the 
defendant,  by  examining  the  family  records 
of  the  person  to  whom  the  intoxicating  liq- 
uor was  sold,  could  probably  have  discover- 
ed that  he  was  a  minor.  It  is  not  expected 
that  such  inquiry  will  be  prosecuted  before 
a  sale  of  intoxicating  liquor  can  be  made  to 
a  person  who  may  not  have  attained  his 
majority;  but,  if  the  onerous  dul7  of  search- 
ing the  family  history  were  imposed,  it  would 
be  Identical  with,  but  only  differing  in  de- 
gree from,  the  examination  of  the  county 
records. 

It  is  also  maintained  by  defendant's  coun- 
sel that  the  ac(  of  February  20,  1891  (liaws 
Or.  1891,  p.  79),  modifies  by  implication  the 
statute  under  consideration,  and  that,  con- 
struing said  acts  in  pari  materia,  it  is  im- 
plied that  the  vendor  of  intoxicating  liquor 
must  knowingly  make  the  sale  in  order  to 
come  within  the  spirit  of  the  law.  The  act 
to  which  atiention  la  called  Is  as  follows: 
"If  any  minor  over  the  age  of  sixteen  years 
shall,  for  the  purpose  of  inducing  any  per- 
son to  give  or  sell  to  such  minor  any  in- 
toxicating liquor,  represent  to  such  person 
that  such  minor  Is  twenty-one  years  of  age 
or  upwards,  such  minor  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not 
less  than  twenty-five  doUars  nor  more  than 
one  hundred  and  fifty  dollars."  This  act,  in 
our  opinion,  does  not  dlrecUy  or  by  implica- 
tion modify  the  statute  for  the  violation  of 
which  the  defendant  was  convicted.  The 
duty,  since  the  passage  of  the  statute^  has 
devolved  upon  the  vendor  of  intoxicating 
liquor  to  determine  that  an  applicant  for  the 
purchase  thereof  is  over  21  years  of  age  be- 
fore a  sale  can  lawfully  be  made  to  him. 
If  the  vendor  errs  in  Judgment,  he  must 
suffer  the  penalty  which  the  statute  pre- 
scribes. The  act  of  1881  was  designed  for 
his  protection;  not  to  relieve  him  from  the 
consequences  of  bis  mistake  in  respect  to  the 
age  of  a  purchaser,  but  to  punish  the  latter 
for  falsely  representing  that  he  Is  21  years 
old,  thereby  tending  to  restrain  him  from  ap- 
plying for  intoxicating  liquor,  and  thus  pro- 
tecting the  vendor. 

From  these  considerations  It  follows  that 
the  Judgment  is  afiOrmed. 


WIIXIAMSON  et  al.  v.  NORTH  PACIFIO 

LUMBER  CO.* 

(Supreme  Court  of  Oregon.    Oct  27,  1902.) 

BALES— CONTRACT  —  CONSTRHCTION—  DISPDTB 
—  QUALITY   OF  GOODS  —  AGENCY  —  ARBITRA- 
TION—FRAUD— REBATES— ACTION  TO   RECOV- 
■R— INSTRUCTIONS— QUESTIONS  FOR  JURY. 
1.  Plaintiffs    purchased    a    cargo    of    lumber 
from  defendant  mider  a  written  contract,  and 
defendant  by  mistal<e  loaded  a  quantity  of  lum- 
ber, in  excess  of  that  ordered,  ou  the  vessel, 
whereupon    plaintiffs    advised    defendant    that 
they  woald  not  permit  the  ship  to  sail  without 
some  understanding  as  to  the  excess;    and  de- 
fendant stated  that,  as  it  could  not  be  couven- 
ientiy  removed,  defendant  would  do  whatever 
was  right  in  the  matter,  or  would  stand  good 

•For  opinion  on  rebearing,  see  70  Pac.  632.^^1^ 
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for  anything  that  might  occnr  regarding  it.  if 
piaintifFs  would  allow  it  to  remain  on  the  ves- 
sel, and  ship  the  same,  which  plaintiffs  did. 
Held,  that  euch  excess  should  not  be  treated  as 
,  having  been  purchased  under  the  terms  of  the 
contract  for  the  remainder  of  the  cargo. 

2.  Defendant  sold  lumber  to  plaintiffs,  to  be 
shipped  to  plaintiffs'  customers  in  Chili;  the 
contract  of  sale  providing  that,  in  the  event 
of  dispute  at  the  port  of  discharge  as  to  the 
quality  of  the  luml>er,  defendant  should  ap- 
point a  representative  on  the  spot  to  settle  it. 
A  dispute  arose,  and  defendant,  on  notice,  re- 
fused to  appoint  an  agent;  writing  plaintiffs, 
"We  will  be  satisfied  with  any  settlement  you 
may  make  for  us  iu  adjusting  the  matter  at 
the  point  of  destination."  Held,  that  such 
transaction  amounted  to  the  appointment  of 
plaintiffs  as  defendant's  agents  to  settle  the 
matter,  and  did  not  constitute  idaiutiffs'  agent 
at  the  port  of  discbarge  an  arbitrator,  whose 
award  or  settlement  was  binding  on  defendant 
until  impeached  or  set  aside  by  a  court  of  eq- 
uity. 

3.  Where  defendant  sold  plaintiffs  lumber  for 
shipmeut,  and  agreed  that,  if  any  dispute  should 
arise  at  the  port  of  discharge,  defendant  would 
appoint  an  agent  to  settle  the  same,  and  there- 
after, on  a  dispute  arising  as  to  the  quality  of 
the  lumber,  appointed  plaintiffs  to  settle  the 
dispute,  an  instruction,  in  an  action  by  plain- 
tiffs to  recover  an  allowance  made,  that  nuless 
the  Itunber  failed,  in  some  material  particular, 
to  fulfill  the  terms  of  the  contract  u  respect 
to  qnality,  plaintiffs  could  not  recover,  was  er- 
roneous, since,  though  the  lumber  in  fact  con- 
formed to  the  contract,  defendant  was  bound 
by  the  settlement,  in  the  absence  of  fraud. 

4.  Defendant,  having  agreed  to  appoint  an 
agent  to  adjust  any  dispute  arising  at  the  port 
of  discharge  as  to  lumber  purchased  for  snip- 
ment  by  plaintiffs,  on  a  dispute  arising,  ap- 
pointed plaintiffs  as  agents  to  settle  the  same. 
In  an  action  to  recover  the  amonnt  allowed  in 
settlement.  It  appeared  that  the  lumber  deliv- 
ered by  the  defendant  was  of  the  kind  and 
quality  called  for  by  the  contract,  that  the  pur- 
chasers of  the  remainder  of  the  cargo  accepted 
it  without  question,  and  that  the  settlement 
was  made  without  informing  defendant  of  the 
nature  of  the  dispute  or  the  amount  claimed, 
which  In  fact  amounted  almost  to  the  selling 
price  of  the  lumber.  Eeld,  that  the  evidence 
was  sufficient  to  authorize  the  submission  of 
the  issue  of  fraud  iu  the  settlement  to  the  jury. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  3.  B.  Cleland,  Judge. 

Action  by  Stephen  Williamson  and  otbers, 
doing  business  under  the  firm  name  of  Bal- 
four, Guthrie  &  Co.,  against  the  North  Pa- 
cific Lumber  Company.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

This  Is  an  action  for  reclamation  on  lum- 
ber purchased  by  the  plaintiffs,  a  Portland 
firm,  from  the  defendant,  an  Oregon  corpo- 
ration, for  shipment  to  the  west  coast  of 
South  America,  on  the  joint  account  of  them- 
selves and  Williamson,  Balfour  &  Co.,  of 
Valparaiso.  In  the  months  of  February  and 
March,  1896,  to  fill  orders  they  had  previous- 
ly received,  the  plalntiSa  contracted  with  the 
defendant  for  two  cargoes  of  good,  merchant- 
able lumber,  "equal  to  best  Puget  Sound 
pine,"  in  accordance  with  certain  specifica- 
tions, at  $6.&0  per  thousand  feet,  to  be  ship- 
ped to  South  America  on  the  Alrlie  and  Bal- 
loclimyle.  E^ach  of  the  contracts  contained 
a  stipulation  that  "in  event  of  any  dispute 
arising  at  port  of  discharge  In  regard  to  qual- 


ity, sellers  to  appoint  a  representatlye  on  the 
spot  to  attend  to  and  settle  the  same."  By 
mistake  there  was  loaded  on  the  Airlie  40,OUO 
feet  of  4x12  limiber  not  called  for  by  the 
contract  The  plalntlfTs  refused  to  allow  the 
ship  to  leave  port  with  such  lumber  tmtil 
defendant  had  agreed  to  do  whatever  was 
right  In  the  matter.  The  cargo  was  there- 
upon paid  for  by  the  plaintiffs,  but  without 
Inspection  at  Portland.  When  the  Airlie 
reached  her  destination,  plaintiffs'  purchaser 
declined  to  accept  the  40,000  feet  excess,  be- 
cause It  was  inferior  In  quality  and  had  not 
been  ordered.  The  Ballochmyle's  cargo  was 
likewise  paid  for  by  the  plaintiffs  without 
inspection  at  Portland,  but  when  the  ship 
reached  her  destination  the  buyers  of  the 
upper  assortment  (amounting  to  about  600,- 
000  feet)  refused  to  accept  it  assigning  as 
their  reason  therefor  that  It  did  not  conform 
In  quality  to  the  contract  The  plaintiffs 
immediately  informed  Mr.  Williams,  the 
manager  of  the  defendant  company,  of  the 
dispute  or  controversy  in  regard  to  the  qual- 
ity of  the  two  cargoes,  whereupon  he  ad- 
vised the  plaintiffs  by  letter,  under  date  of 
August  22,  1896,  that  "we  will  be  satisfied 
with  any  settlement  you  may  make  for  us 
In  adjusting  the  matter  at  point  of  destina- 
tion." The  plaintiffs  then  cabled  their  Chil- 
ian firm  to  settle  the  dispute,  and  it  allowed 
the  purchasers  a  deduction  on  accoimt  of  the- 
poor  quality  of  the  lumber,  which  amounted, 
together  with  the  other  expenses  Incident  to- 
the  matter,  to  $325.73  on  the  shipment  by 
the  AlrUe,  and  $3,067.15  on  that  by  the  Bal- 
lochmyle.  The  defoidant  refused  to  abide 
by  the  settlement  or  to  reimburse  the  plain- 
tiffs for  any  alleged  loss  on  either  of  tlie  car- 
goes; hence  this  action.  This  Is  the  sec- 
ond appeal.  The  facts  are  stated  more  In 
detail  in  the  former  opinion.  Williamson  t. 
Lumber  Co.,  38  Or.  560,  63  Pac  16,  64  Pac. 
854.  After  the  case  was  thus  reversed  and 
remanded,  a  retrial  resulted  In  a  verdict  and 
Judgment  for  the  defendant  and  plaintiffs 
again  appeal,  assigning  error  In  the  giving 
and  refusing  of  oertain  InstructlonB  by  the 
trial  court 

F.  D.  Chamberlain,  for  appellants.  Thos. 
N.  Strong,  for  respondent 

BBAN,  J.  (after  stating  the  facts).  There 
are  substantially  four  questions  for  decision: 
(1)  Is  the  40,000  feet  excess  of  4x12  stuff 
shipped  on  the  Airlie  to  be  treated  as  If  pur- 
chased under  the  terms  of  the  contract  for 
the  remainder  of  the  cargo?  (2)  Is  the  set- 
tlement of  the  controversy  about  the  quality 
of  the  lumber  between  plaintiffs  and  their 
vendee,  which  was  made  by  plaintiffs'  agents 
at  the  port  of  discharge,  under  the  authority 
conferred  by  defendant's  letter  of  August 
22,  1896,  hi  the  nature  of  an  award,  and 
binding  on  the  defendant  until  Impeached  or 
set  aside  by  a  court  of  equity,  or  were  the 
plaintiffs  and  those  acting  for  them  mere 
agents  of  defendant .  to  represent  it  in  the- 
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-settlement  of  such  controversy?  <3)  If  the 
lumber  delivered  by  the  defendant  conformed 
to  the  contract,  would  that  fact  alone  be  a 
complete  defense  to  this  action?  (4)  Was 
there  sufficient  evidence  to  carry  the  ques- 
tion of  frand  In  the  settlement  to  the  Jury? 

When  the  plalntlCTa  discovered  that  the  40,- 
000  feet  excess  had  been  placed  aboard  the 
Alrlle,  Mr.  Williams,  the  defendant's  man- 
ager, was  advised  that  they  wonld  not  per- 
mit the  ship  to  sail  without  some  understand- 
ing as  to  the  excess.  Williams  said  it  bad 
been  placed  on  the  vessel  by  mistake,  but, 
as  It  could  not  be  conveniently  removed,  the 
defendant  would  do  whatever  was  right  In 
the  matter,  or  would  stand  good  for  anything 
that  might  crop  up  regarding  it.  If  the  plaln- 
tifTs  would  allow  It  to  remain  on  the  vessel 
and  take  it  to  OhlU.  With  this  understand- 
ing, plaintlfTa  received  and  paid  for  the  ex- 
cess; but,  In  our  opinion,  there  was  no  in- 
tention that  It  should  be  delivered  by  the  de- 
fendant or  received  by  the  plaintifts  under 
the  written  contract,  and  therefore  the  rights 
of  the  parties  with  reference  to  the  excess 
ate  not  to  be  determined  by  the  provisions 
of  such  contract.  The  effect  of  the  arrange- 
ment was  that  plaintiffs  should  take  the  lum- 
ber put  aboard  by  mistake  to  South  America, 
and  tbeie  sell  it  to  the  best  advantage;  de- 
fendant to  reimburse  them  for  any  loss  they 
might  suffer  on  account  thereof.  This  was 
the  theory  of  the  trial  court,  and  there  was 
no  error  npon  this  branch  of  the  case. 

It  la  contended  that,  under  the  authority 
conferred  upon  plaintifiTs  by  the  letter  of  Au- 
gust 22d,  they  had  a  right,  through  their 
Chilian  bonae,  to  decide  the  controversy  or 
dispute  concerning  the  quality  of  the  lumber 
shipped  by  the  Ballochmyle^  and  that  such 
-decision  is  In  the  nature  of  an  award,  binding 
on  the  defendant  until  Impeached  in  a  court 
of  equity  for  frand.  Where  one  of  the  par- 
ties to  a  contract,  either  before  or  after  a 
dispute  concerning  Its  performance  arises, 
agrees  that  the  other  party  shall  settle  or  de- 
termine the  question  in  controversy,  the  de- 
cision made  is  binding  and  conclusive  in  the 
absence  of  frand  (Matthew  v.  OUerton,  4  Mod. 
226),  or,  where  work  is  to  be  done  or  goods 
manufactured  or  furnished  to  the  satisfaction 
of  the  employer  or  vendee,  It  is  for  him  alono 
to  determine  the  acceptability  of  the  work  or 
goods,  and  It  Is  not  enough  that  the  refusal 
to  accept  was  unreasonable  or  without  Just 
foundation.  Bro-wn  v.  Foster,  113  Mass.  136, 
18  Am.  Rep.  463;  Zaleski  v.  Clark,  44  Conn. 
218,  26  Am.  Rep.  446;  Gibson  v.  Cranage,  39 
Mich.  49,  S3  Am.  Rep.  351;  McCarren  ▼. 
McNulty,  7  Gray,  130;  Tyler  v.  Ames,  6 
Lans.  280.  But  we  do  not  think  this  case 
comes  within  the  doctrine  of  any  of  these  de- 
cisions. The  authority  of  the  plaintiffs  was 
derived  from  the  letter  of  August  22d,  which 
empowered  them  to  adjust  the  dispute  con- 
cerning the  quality  of  the  lumber,  and.  If  nec- 
essary, to  appoint  agents  at  the  port  of  dis- 
charge for  that  purpose;   but  it  did  not  au- 


thorize them,  or  their  representatives  In  Chill, 
to  act  as  arbitrators,  or  to  decide  the  contro- 
versy tlien  existing  as  to  the  quality  of  the 
lumber.  Burns,  the  plaintiffs'  manager,  tes- 
tified that  he  advised  Williams  that  plaintiffs 
had  received  Information  from  Chili  that 
their  buyer  refused  to  accept  the  lumber  be- 
cause of  its  quality;  that  he  asked  him  what 
he  intended  to  do  About  It,  and  suggested  that 
he  appoint  some  one  to  look  after  the  matter, 
and  that  Williams  said  the  defendant  had  no 
one  at  the  port  of  discharge  that  could  at- 
tend to  the  settlement,  and  would  leave  it  to 
the  plaintiffs  to  do  the  best  they  could.  Both 
Bums  and  Williams  testified  that  the  letter 
of  August  22d  was  the  result  of  this  conver- 
sation, and  was  written  at  the  request  of 
Bums  for  the  purpose  of  putting  plaintiffs' 
authority  in  writing.  As  we  construe  die 
letter,  the  plaintiffs  were  merely  authorised 
to  act  for  and  represent  the  defendant  in  the 
settiement  of  the  controversy  or  dispute  about 
the  quality  of  the  lumber,  and  defendant 
agreed  to  be  satisfied  with  any  settlement 
they  might  make  In  good  faith.  Under  its 
contract,  the  defendant,  In  the  event  of  a  dis- 
pute at  the  port  of  discharge,  was  bound  to 
appoint  an  agent  on  the  si)ot  to  represent  it 
In  the  settlement  thereof.  It  was  this  pro- 
▼ision  that  Bums  was  Insisting  that  Williams 
should  comply  with.  Instead  of  appointing 
some  third  person,  Williams  preferred  to  au- 
thorize the  plaintiffs  to  act  for  the  defendant 
in  that  regard.  If  some  one  other  than  the 
plaintiffs  had  been  appointed,  and,  in  good 
faith  and  with  reasonable  business  pmdoice, 
had  adjusted  and  settied  the  controversy  by 
allowing  plaintiffs'  purchasers  a  rebate  or  de- 
duction on  account  of  the  quality  of  the  lum- 
ber, the  settiement  would  evidently  have  been 
binding  on  the  defendant,  even  if  it  after- 
ward appeared  that  the  lumber  was  in  fact 
up  to  the  requirements  of  the  contract  In 
such  case,  it  would  have  been  sufficient  that 
a  bona  fide  dispute  existed,  and  that  defend- 
ant's authorized  agent,  in  good  faith,  settied 
and  adjusted  it,  although  be  may  have  been 
mistaken  as  to  the  quality  of  the  lumber. 
The  same  rale,  it  seems  to  us,  should  apply 
to  the  settiement  made  by  the  plaintiffs,  act- 
ing as  the  defendant's  agent  They  were  au- 
thorized to  act  for  the  defendant  in  making 
the  settlement,  and  bad  a  right  to  employ 
such  agents  or  means  to  accomplish  that  pur- 
pose as  were  customary  or  usual  In  such 
cases;  and  if  they  acted  honestly  and  In  good 
faith,  and  with  proper  business  caution,  the 
settlement  Is  binding  on  the  defendant,  re- 
gardless of  the  actual  quality  of  the  lumber. 
The  proof  as  to  the  quality  was  competent 
and  material  as  bearing  on  the  question  of 
frand,  but  good  quality  alone  would  not  be  a 
defense.  If  the  settiement  was  actually  made 
in  good  faith.  The  charge  of  the  court  that, 
unless  the  lumber  failed  In  some  material 
particular  to  fulfill  the  terms  of  the  contract 
in  respect  to  quality,  the  plaintiffs  could  not 
recover,  evidently  proceeded  on  the  mistaken 
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theory  that,  by  tbe  delivery  aboard  the  vessel 
at  Portland  of  lumber  of  tbe  kind  and  quality 
specified  in  the  contract,  defendant  bad  ful- 
filled all  tbe  obligations  on  its  part.  But  tlils 
view  overlooks  tbe  provision  in  the  contract 
that,  in  case  of  a  dispute  arising  at  tbe  port 
of  discbarge  regarding  tbe  quality  of  the  lum- 
ber, defendant  was  to  appoint  an  agent  at 
that  place  to  settle  and  adjust  tbe  matter. 
In  other  words,  tbe  defendant  not  only  agreed 
to  deliver  lumber  on  board  the  vessel,  of  tbe 
kind  and  quality  called  for,  but  also  that,  in 
the  event  of  a  controversy  as  to  its  quality  at 
the  port  of  discharge,  it  would,  through  an 
agent  or  representative  on  the  spot,  settle  or 
adjnst  tbe  dispute:  and  therefore,  although 
the  quality  of  the  lumber  may  in  fact  have 
t)een  according  to  the  contract,  defendant  is 
stiil  bound  by  any  fair  and  honest  settlement 
concerning  the  same  at  tbe  port  of  discharge 
made  by  its  authorized  agents  or  representa- 
tlvea. 

It  is  contended  that  there  was  no  evidence 
of  frand  or  want  of  good  faith  in  tbe  settle- 
ment alleged  to  have  been  made  by  tbe  plain- 
tiffs, and  that  there  was  error  in  submitting 
that  question  to  the  jury.  Aa  tbe  plaintiffs 
were  the  agents  or  representatives  of  the  de- 
fendant, the  law  exacted  from  them  the  ut- 
most good  faith  (Mecbem,  Ag.  i  454),  and 
slight  indications  of  improper  conduct,  al- 
though insufficient  to  make  out  a  case  of 
fraud  if  the  parties  stood  at  arm's  length, 
would  be  sufficient  to  raise  a  presumption 
against  tbe  validity  of  the  transaction,  which 
It  would  be  necessary  to  overcome  by  proof 
(1  Bigelow,  Fraud,  801).  Now,  there  was  no 
direct  evidence  of  fraud,  but  there  was  evi- 
dence tending  to  show,  and  from  which  the 
Jury  were  Justified  in  finding,  that  tbe  lum- 
ber delivered  by  defendant  was  of  tbe  kind 
and  quality  called  for  by  the  contract  and 
that  tbe  settlement  was  made  without  in- 
forming it  of  tbe  nature  of  the  dispute  or  tbe 
amount  of  reclamation  claimed.  This,  hi 
connection  with  the  fact  that  the  purchasers 
of  the  remainder  of  tbe  cargo  accepted  it 
without  question,  was,  In  our  opinion,  suffi- 
cient to  entitle  tbe  defendant  to  have  tbe 
question  submitted  to  the  jury  as  to  whether 
the  discount  allowed  by  plaintiffs  or  their  rep- 
resentatives in  Chili  to  their  purchasers, 
amounting  almost  to  the  selling  price  of  the 
lumber,  was  so  grossly  extravagant  and  un- 
reasonable as  to  show  a  want  of  good  faith 
In  the  settlement  Fraud  is  a  question  of 
fiict,  but  It  need  not  be  shown  by  positive 
evidence,  as  this  can  seldom  be  done.  It  is 
generally  proved  by  circumstantial  evidence, 
and  may  be  established  by  Inference,  like  any 
other  disputed  fact.  "To  establish  fraud," 
says  Mr.  Justice  Bradley,  "It  is  not  necessary 
to  prove  It  by  direct  and  positive  evidence. 
Circumstantial  evidence  is  not  only  sufficient 
but  in  most  cases  it  Is  the  only  proof  that  can 
be  adduced."  Rea  v.  Missouri,  17  WalL  543, 
21  L.  Ed.  707r  And  Mr.  Justice  Buskirk  says: 
"A  court  or  Jury  cannot  presume  tbe  existence 


of  frand  In  the  absence  of  evidence,  but  a 
presumption  may  arise  from  the  facts  and 
circumstances  proved  that  the  transaction 
was  tainted  with  fraud."  Farmer  v.  Calvert, 
44  Ind.  209.  See,  also,  Bump,  Fraud.  Conv. 
(2d  Ed.)  682;  Burgert  v.  Borchert  59  Mo.  80. 
Within  tbe  doctrine  of  these  cases  and  the 
general  rules  governing  tbe  subject  we  are  of 
the  opinion  that  there  was  sufficient  evidence 
to  go  to  tbe  Jury  on  tbe  question  of  fraud, 
and  that  there  was  no  error  in  submitting  it 
Because  of  the  instruction,  however,  that 
unless  tbe  cargo  of  lumber  failed  in  some 
material  particular  to  fulfill  the  terms  of  tbe 
contract  in  respect  to  quality,  plaintiffs  were 
not  entitled  to  recover,  the  case  mnst  be  re- 
versed, and  a  new  trial  ordered. 


DBNEFF  V.  HBLMS. 

(Supreme  Court  of  Oregon.    Oct  27,  1902.) 

oirrs-CAtisA  mortis-jtrust-publio  pol- 

ICT— BXBCVTORS   AND    ADIUNIS- 
TRAT0R8-AS8BTS. 

1.  Deceased,  shortly  before  his  death,  owned 
a  deposit  in  a  private  bank  and  onotber  in  the 
hands  of  N.  The  day  before  his  death  he 
called  N.,  one  of  the  bankers,  and  H.,  to  his 
bedside,  and  there  announced  in  the  presence 
of  all  of  them  that  he  gave  to  H.  everything  he 
had,  and  that  H.  should  care  for  him  aa  lonr 
as  be  lived,  and  after  his  death  shonld  pay  bII 
charges,  pay  himself  liberally,  and,  if  anyuiing 
remained,  send  it  to  deceased's  sister  in  Ger- 
many. He  then  indorsed  the  certificate  of  de- 
posit to  H.,  and  ordered  N.  to  deliver  the  mon- 
ey to  him.  H.  procured  the  money  from  N. 
and  the  bank  tbe  same  day,  and  deceased  died 
the  succeeding  day.  Held  to  constitute  a  valid 
gift  to  H.  causa  mortis,  and  not  an  attempted 
testamentary  disposition. 

2.  A  gift  causa  mortis  to  a  donee,  who  is 
to  take  care  of  the  donor  during  life,  pay  his 
debts  after  his  death,  and,  after  paying  him- 
self, deliver  any  overplus  to  donor's  sister,  is 
not  contrary  to  public  policy. 

8.  Property  disposed  of  by  deceased  during 
his  lifetime  by  a  valid  gift  causa  mortis,  ia  not 
assets  recoverable  by  hia  administrator. 

Appeal  from  circuit  court  Jackson  county; 
H.  K.  Hanna,  Judge. 

Action  by  William  Deneff,  adminlstrstor  of 
the  estate  of  Edward  Oraupner,  deceased, 
against  Edward  Helms,  admhiistrator  of  the 
estate  of  H.  V.  Helms,  deceased.  Judgment 
for  defendant  and  plaintiff  appeals.    Afitoned. 

William  Deneff,  as  the  administrator  of  the 
estate  of  Edward  Oraupner,  deceased.  Institu- 
ted this  action  against  H.  V.  Helms  to  recover 
the  sum  of  $2,200,  which,  it  is  alleged,  be  con- 
verted to  bis  own  use.  Helms  answered, 
basing  his  right  to  the  money  upon  a  gift 
causa  mortis,  made  to  him  by  Oraupner  while 
In  conscious  peril  of  dissolution  for  tbe  fol- 
lowing purposes,  to  wit  to  pay  tbe  Just  and 
legal  debts  of  the  donor,  to  pay  himself  and 
family  liberally  for  their  care  and  attention 
bestowed  upon  htm  during  bis  illness,  and  to 
send  whatever  balance  there  might  remain  to 
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bte  (Gniupner's)  sister  In  Germany.  Before 
trial  H.  V.  Helms  died,  and  Edward  Helms, 
as  administrator  of  his  estate,  was  substituted 
as  defendant  When  the  cause  was  called  for 
trial,  a  Jury  was  waived,  and  the  court,  after 
bearing  the  evidence,  made,  among  others, 
tbe  following  flndines  of  fact:  "That  on  the 
8tta  day  of  February,  1899,  one  Edward  Graup- 
B&,  then  a  resident  of  Jackson  county, 
Oregon,  was  the  possessor  and  owner  of 
twenty-two  hmidred  dollars  In  money,  two 
tbonsand  dollars  of  which  was  In  the  bank  of 
Beekman  &  Reames,  and  for  which  the  said 
Graupner  held  their  certificate  of  deposit, 
and  two  hundred  dollars  of  the  first  mention- 
ed sum  was  in  the  hands  of  Judge  J.  R.  Neil. 
That  on  said  last-mentioned  date  tbe  said 
Edward  Graupner  was  dangerously  ill,  and 
there  had  assembled  at  bis  bedside  tbe  fol- 
lowing named  persons,  viz..  Judge  J.  R.  Neil, 
T.  G.  Reames,  and  H.  V.  Helms.  That  tbe 
said  Sdward  Graupner  then  and  there  an- 
nounced In  tbe  presence  and  hearing  of  all 
of  said  parties  that  be  gave  to  H.  V.  Helms 
all  and  everything  he  bad;  that  said  Helms 
should  care  for  bim  as  long  as  he  lived,  so 
that  be  could  have  what  was  necessary;  that 
after  bis  death  Helms  was  to  pay  all  charges, 
pay  himself  liberally,  and,  if  anything  remain- 
ed, he  was  to  send  It  to  bis  (Graupner* s)  sister 
In  Germany.  That  H.  V.  Helms  assented  to 
receiving  said  property,  and  agreed  to  comply 
wltb  the  conditions  named.  That,  In  order  to 
carry  out  his  wishes,  tbe  said  Edward  Graup- 
ner tben  and  there.  In  tbe  presence  of  all  of 
■aid  parties,  indorsed  said  certificate  of  de- 
posit so  that  it  was  made  payable  to  said 
H.  V.  Helms,  and  then  delivered  the  same  to 
said  H.  V.  Helms,  and  at  the  same  time  orally 
directed  T.  G.  Reames,  of  the  banking  firm 
of  Beekman  &  Reames,  to  pay  the  amount 
doe  on  said  certificate  of  deposit  to  H.  V. 
Hdms;  and  at  the  said  time  and  place,  and 
bi  the  presence  of  all  of  said  parties,  orally 
histmcted  Judge  J.  R.  Nell  to  pay  over  to 
said  Helms  the  said  two  hundred  dollars  in 
his  bands  belonging  to  said  Graupner.  That 
the  said  Edward  Graupner  was  at  said  date 
of  sound  mind  and  memory,  and  he  then 
parted  with  all  dominion  and  control  of  all 
of  said  money.  That  subsequently,  to  wit,  on 
said  8tb  day  of  February,  1880,  the  said  H. 
V.  Helms  presented  said  certificate  of  deposit 
to  the  bank  of  Beekman  &  Reames,  and  re- 
ceived thereon  said  sum  of  two  thousand 
dollars,  and  on  said  date  Judge  J.  R.  Nell  paid 
over  to  said  Helms  the  said  sum  of  two  hun- 
dred dollara.  That  said  H.  V.  Helms,  on  said 
8tb  day  of  February,  1899,  took  and  retained 
entb-e  possession  and  control  of  all  of  tbe  sums 
of  f2.200.  That  afterwards,  to  wit,  on  tbe 
9th  day  of  February,  1890,  the  said  Edward 
Graupner  died.  That  prior  to  tbe  filing  of 
plalntilTs  complaint  the  said  H.  V.  Helms 
ser\-ed  a  notice  on  plaintiff  that  he  was  ready, 
willing,  and  able  to  pay  all  Just  debts  of  said 
Edward  Graupner,  deceased."  Judgment  was 
for  the  defendant,  and  plaintiff  appeals. 


Charles  Prim,  for  appellant   William   M. 
Colvig,  for  respondent. 

WOLVERTON,  J.  (after  stating  tbe  facts). 
This  being  an  action  at  law,  we  are  confined 
to  tbe  consideration  of  the  question  as  to 
whether  tbe  facts  found  by  tbe  court  support 
the  Judgment.  In  bis  argument  plaintlfTs 
counsel  proceeded  upon  the  hypothesis  that 
If  the  transactions  between  tbe  deceased  and 
Helms  were  adequate  to  tbe  consummation 
of  any  gift,  it  was  a  donatio  causa  mortis,  thus 
conceding  In  effect  that  It  was  made  on  tbe 
part  of  the  donor  In  the  conscious  existence 
of  an  impending  peril  of  death,  and  in  view  of 
dissolution.  This  eliminates  further  inquiry 
as  respects  the  first  essential  to  a  valid  gift 
causa  mortis.  Nor  is  there  any  contention 
tbat  tbe  money  was  not  actually  delivered  by 
Graupner  In  peraon  to  Helms,  but  plaintiff's 
strong  contention  Is  tbat  the  transactions  were 
effective  merely  to  constitute  Helms  the  agent 
of  the  deceased  to  carry  out  his  will  respecting 
tbe  money  thus  Intrusted  to  him;  that  la 
to  say,  to  pay  all  his  lawful  debts,  and  to 
send  the  balance.  If  any  remained,  to  bis  sister 
in  Germany.  He  contends  further  that  the 
gift  was  not  absolute  and  in  preesenti,  but 
to  take  effect  at  bis  death,  and  was,  if  any- 
thing, an  attempted  testamentary  disposition 
of  the  funds,  and,  not  having  observed  the 
formalities  essential  to  tbe  valid  execution  of 
a  will,  is  void  under  the  statute.  The  real 
nature  of  a  gift  causa  mortis,  relative  to  the 
time  of  its  taking  effect,  has  been  in  times 
past  a  subject  of  controversy,  but  It  Is  now 
well  settled  that  such  a  gift  is  operative  to 
transfer  tbe  title  and  vest  it  in  tbe  donee  at 
once.  It  is  said,  however,  tbat  It  Is  ambula- 
tory, conditional,  and  incomplete  during  the 
life  of  the  donor,  because  It  Is  subject  to  be 
devested  by  the  happening  of  any  one  of  sev- 
eral conditions,  namely,  revocation  by  tbe 
donor,  his  survival  of  the  apprehended  i>erll, 
or  of  the  donee,  or  tbe  want  of  sufficient  as- 
sets to  discbarge  his  debts  and  liabilities. 
Tbe  circumstance  tbat  the  gift  Is  ambulatory 
and  Inchoate  until  the  death  of  tbe  donor 
does  not  render  it  a  testamentary  disposition 
of  the  property  concerned,  but  Is  a  condition 
annexed  thereto,  without  which  It  would  be 
fraudulent  as  to  creditors.  The  essential  dif- 
ference, therefore,  between  a  gift  inter  vivos 
and  a  donatio  causa  mortis  is  that  the  former 
must  take  effect  during  the  life  of  tbe  donor 
absolutely,  completely,  and  Irrevocably,  while 
tbe  latter,  although  a  present  transfer  of  ti- 
tle. Is  incomplete,  and  subjected  to  be  defeat- 
ed by  the  happening  on  any  one  of  tbe  condi- 
tions above  enumerated;  delivery,  actual  or 
constructive,  being  essential  in  either  case. 
Llebe  v.  Battmann,  33  Or.  241,  54  Pac.  179, 
72  Am.  St  Rep.  705:  Ridden  v.  Thrall,  125 
N.  Y.  672,  26  N.  R  627,  11  L.  R.  A.  684.  21 
Am.  St  Rep.  758;  Basket  v.  Hassell,  107  U. 
8.  602,  2  Sup.  Ct  415,  27  L.  Ed.  50O.  A  de- 
livery to  an  agent  is  clearly  but  a  delivery  to 
bis  principal,  and  tbe  agent's  possession^ 
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that  of  tbfr  principal  to  do  with  the  property 
as  the  latter  may  direct  And  the  same  la 
true  where  the  delivery  is  made  by  the  prin- 
cipal to  his  agent;  the  custody  and  control 
is  still  that  of  the  principal,  mider  the  famil- 
iar maxim,  "Qui  fadt  per  alium  fadt  per  se." 
This  is  the  tiu*ning  point  of  the  present  con- 
troversy. Did  the  deceased  deliver  the  prop- 
erty to  Helms  to  be  disposed  of  as  bis  agent, 
and  under  his  db:ection,  still  retaining  the 
dominion  and  control  over  it,  as  well  as  the 
present  ownership,  or  did  be  deliver  it  to  him 
absolutely,  intending  thereby  to  devest  him- 
self of  title,  and  transfer  It  to  Helms,  or  the 
sister  In  Germany;  and,  if  to  the  latter,  did 
be  constitute  Helms  her  agent  or  his  own? 
There  seems  to  be  no  legal  objection  to  a  de- 
livery to  an  agent  or  trustee  for  the  donor, 
the  gift  being  valid  in  such  instance,  although 
the  donee  does  not  at  the  time  declare  bis 
acceptance  thereof.  It  Is  sufficient  if  be 
avails  himself  of  the  provision  when  it  be- 
comes known  to  bim,  even  subsequent  to  the 
decease  of  the  donor.  Sessions  v.  Moseley,  4 
Cush.  87;  Dresser  t.  Dresser,  46  Me.  48;  De- 
vol  V.  Dye  and.)  ^  N.  E.  246,  7  U  R.  A. 
438.  Not  so  as  to  a  gift  inter  vivos.  It  be- 
ing in  the  nature  of  a  contract,  but  without 
consideration,  and  the  donee  being  a  party 
thereto,  acceptance  became  essential  to  its 
validity.  Thomt  Gifts,  {  3.  A  delivery  to 
a  third  person  with  Instructions  to  deliver  to 
the  intended  donee  at  the  death  of  the  donor, 
the  latter  retaining  dominion  and  custody 
over  the  property  in  the  meanwhile.  Is  Inef- 
fectual as  a  gift  In  either  case,  because  the 
third  party  is  constituted  merely  the  agent  or 
bailee  of  the  donor.  Such  a  transaction  Is  re- 
garded as  an  attempted  testamentary  disposi- 
tion, unless  accompanied  by  writing  executed 
as  a  will,  and  is  nugatory  for  the  purpose  de- 
signed. Smith  T.  Ferguson,  90  Ind.  229,  46 
Am.  Rep.  216;  Walter  v.  Ford,  74  Mo.  19B, 
41  Am.  Rep.  312;  McCord's  Adm'r  v.  Mc- 
Cord,  77  Mo.  166,  46  Am.  Rep.  9;  Daniel  y. 
Smith,  76  CaL  548,  17  Pac.  683;  Hart  t. 
Ketchum  (Gal.)  53  Pac.  931;  Knight  v.  Tripp 
<Cal.)  54  Pac.  267;  and  Basltet  v.  Hassell, 
supra.  In  Smith  v.  Ferguson  the  donor  de- 
livered and  intrusted  the  property  Involved, 
consisting  of  elgbt  promissory  notes,  with 
one  Fred  Ferguson,  and  contemporaneously 
directed  him  to  talie  the  notes,  and  do  the 
best  be  could  with  them,  furnish  her  with  the 
money  she  needed  to  live  on,  and  after  her 
death  pay  what  debts  she  owed,  erect  a  mon- 
ument for  her,  and  give  Clartnda  Fergfuson 
what  was  left,  declaring  the  same  to  be  hers. 
Subsequently  Ferguson  executed  to  the  donor 
a  receipt  showing  that  the  notes  were  held  in 
trust  for  ber.  Considering  all  that  was  done, 
there  was  no  delivery  absolute  or  surrender 
of  the  dominion  over  the  property  with  the 
intent  and  purpose  of  passing  the  title.  It 
wns  rather  Intrusted  with  Ferguson  to  do 
with  it  as  the  donor  directed,  thus  creating 
the  relation  of  principal  and  agent,  nothing 
more;   and  it  was  construed  as  an  attempt- 


ed testamentary  disposition  without  the  nec- 
essary formality  of  a  valid  wilL  So  In  Wal- 
ter y.  Ford  the  donor,  in  his  last  illness,  de- 
livered a  Imnk  check  to  another,  with  direc- 
tions to  deliver  it  to  a  third  party  on  the 
drawer's  death,  bnt  to  return  It  to  the  drawer 
if  he  should  recover,  and  nine  days  after- 
ward the  drawer  died,  and  the  check  was  de- 
livered to  the  payee;  and  In  McCord's  Adm'r 
v.  McCord  "a  father"— quoting  from  the  bead- 
note  of  the  case— "in  bis  last  illness  placed  a 
package  of  money  In  the  possession  of  his 
son  to  take  care  of,  and  some  days  afterward 
directed  the  son.  In  case  be  should  not  get 
welf,  to  take  the  money,  and,  after  paying 
funeral  expenses,  etc.,  to  divide  the  remainder 
equally  between  himself  and  certain  of  bis 
brothers  and  sisters";  and  it  was  held  in 
each  Instance  that  the  transaction  did  not 
constitute  a  gift,  bnt  was  an  ineffectual  at- 
tempt at  a  testamentary  disposition  of  the 
property.  The  California  cases  cited  are  of 
the  same  character.  In  Basket  v.  Hassell  a 
certificate  of  d^xtslt  was  delivered  to  the  al- 
leged donee  under  a  qualified  indorsement: 
"Pay  to  Martin  Basket,  of  Henderson,  Ky.; 
no  one  else;  then  not  till  my  death.  My  life 
seems  to  be  uncertain.  I  may  Uye  through 
the  spell.  Then  I  will  attend  to  It  myself." 
Tbe  court  say  of  the  transaction  that  "the 
property  in  the  fund  did  not  presently  pass, 
but  remained  in  the  donor,  and  the  donee 
was  excluded  from  its  possession  and  control 
during  the  life  of  the  donor.  That  qnallflca- 
tlon  of  the  right  which  would  have  belonged 
to  him  if  he  had  become  the  present  owner  of 
the  fund  establishes  that  there  was  not  a  de- 
livery of  possession  according  to  the  terms  of 
the  instrument,  and  that,  as  the  gift  was  to 
take  effect  only  upon  tbe  death  of  the  donor, 
it  was  not  a  present  executed  gift  causa  mor- 
tis, but  a  testamentary  disposition."  It  may, 
therefore,  be  predicated  of  these  authorities 
that,  if  the  gift  is  not  to  take  effect  as  an 
executed  and  completed  transfer  to  the  donee 
of  possession  and  title,  either  legal  or  equita- 
ble, d\uing  the  life  of  the  donor,  but  the 
property  is  intrusted  merely  with  other  par- 
ties to  be  disposed  of  at  his  death,  as  he  may 
or  shall  have  directed,  it  becomes  a  testa- 
mentary disposition,  dependent  for  its  validi- 
ty upon  being  made,  executed,  and  proven 
as  a  wllL  If,  however,  tbe  donor,  upon  the 
other  hand,  being  in  ill  health,  and  appre- 
hensive of  death,  in  view  of  such  condition 
and  apprehension  delivers  the  property  to  a 
third  person  absolutely,  thereby  relinquishing 
all  right  to  the  possession  and  dominion  over 
it,  for  the  use  of  the  donee  under  such  cir- 
cumstances as  to  indicate  a  present  inten- 
tion of  transferring  title  to  the  latter,  the  gift 
is  valid,  and  will  be  upheld.  The  fact  that 
there  is  a  possibility  of  the  donor's  recovery 
and  his  repossessing  himself  of  tbe  property 
is  not  obnoxious  to  tbe  gift  These  are  con- 
ditions, as  we  have  seen,  implied  though  they 
may  be,  attendant  upon  such  a  gift  that  do 
not  render  the  transaction  testamentary,  or 


or.) 


CARTER  T.  WAKEMAK. 


893 


the  dlapoaltion  a  legacy,  and  nugatory,  be- 
cause not  executed  as  a  will.  Qrymes  r. 
Hone.  4»  N.  Y.  17,  10  Am.  Rep.  313.  To  the 
aame  porpoae  are  Derol  t.  Dye,  supra;  Sea- 
alona  t.  Moaeley,  supra;  Wells  t.  Tucker,  8 
Bin.  366;  Pierce  ▼.  Bank,  129  Mass.  425,  87 
Am.  Rep.  871. 

Now,  tbe  effect  of  the  findings  of  fact  of 
the  trial  court  is  that  Bdward  Graupner,  on 
the  day  previonB  to  his  death.  In  the  presence 
of  certain  parsons  named,  declared  that  he 
gare  H.  Y.  Helms  everything  he  had;  that 
Helnu  Bbould  care  for  him  as  long  as  he 
lived,  so  that  he  could  have  all  that  was  nec- 
essary, and  after  his  death  pay  all  changes, 
pay  bimaelf  liberally,  and  send  what  remain- 
ed to  Graapner's  sister  in  Germany;  and 
that  Helms  assented  thereto,  and  agreed  to 
comply  with  the  conditions  imposed.  There 
was  an  immediate  Indorsement  of  the  cer- 
tificate of  deposit  of  the  $2,000,  and  delivery 
thereof  to  Helms,  which,  being  symbolical, 
constitated  a  present  transfer  of  that  portion 
of  tbe  fnnds  into  the  possession  of  Helms, 
who  subsequently  and  on  the  same  day  ac- 
tually possessed  himself  of  the  money  by  re- 
ceiving it  from  the  bank  upon  presentation 
of  the  certillcate.  The  remaining  |200  was 
actually  delivered  to  him  by  Judge  Nell  under 
the  express  directions  of  the  donor.  So  that 
here  tbe  donor  dispossessed  himself  of  the 
property  absolutely,  parting  with  all  control 
and  dominion  over  It,  and  died  on  the  follow- 
ing day.  It  is  clearly  manifest  from  what  he 
said  and  did  that  It  was  his  present  purpose 
to  part  with  the  title  to  the  money,  and  be- 
stow it  upon  his  sister,  after  the  payment  of 
the  specified  expenses  and  charges,  which  he 
directed  Helms  to  see  to.  Tbe  directions 
were  without  reservation,  and  their  perform- 
ance depended  upon  no  conditions.  It  may 
be  assumed  that  the  charges  referred  to  were 
to  be  aatisfled,  and  the  balance  remaining  of 
the  fund  paid  to  his  sister  after  his  death; 
bnt  this  is  no  objection  to  the  gift,  there 
being  a  present  transfer  of  dominion  with 
tbe  intent  and  purpose  of  devesting  himself 
of  title  and  conferring  It  upon  another.  The 
sister  in  Germany  was  constituted  the  real 
beneficiary  or  donee,  and  Helms  a  trustee  for 
her,  to  execute  the  trust  reposed  in  him. 

It  la  further  urged  that  gifts  causa  mortis 
are  not  favored  by  law,  because  of  the  oppor- 
tunity afforded  for  the  perpetration  of  fraud 
upon  the  estate  of  deceased  persons  through 
false  swearing.  Even  If  this  be  true,  the 
case  at  bar  is  made  so  full  and  plain  as  to 
leave  no  doubt  touching  the  real  purpose  of 
the  deceased.  We  are  not  left  to  Inference 
or  presumption,  but  are  dependent  upon  the 
findings  of  the  trial  court,  which  are  clear, 
and  leave  no  room  for  two  opinions.  Such  a 
gift  is  not  contrary  to  public  policy,  and  will 
be  upheld  when  established.  Ellis  v.  Secor, 
31  Mich.  186,  18  Am.  Rep.  17&  It  is  not 
sought  to  defeat  the  gift  on  account  of  any 
existing  indebtedness  of  deceased,  but  recov- 
ery is  predicated  solely  upon  plaintilTs  right. 


as  administrator,  to  tbe  possession  of  the 
funds  for  administrative  purposes:  but  the 
same,  having  been  disposed  of  in  Graupner's 
lifetime  by  valid  gift,  are  not  assets  of  tbe  es- 
tate, and  plaintiff  is  therefore  not  entitled  to 
them. 
Affirmed. 


CARTER  V.  WAKEMAN.* 

(Supreme  Court  of  Oregon.      Oct  27,  1902.) 

WATERS— APPROPRIATION— BASEMENT— OB- 
STRUCTION—PLBADINQ. 

1.  A  complaint  for  obstrnction  of  au  ease- 
ment need  only  state  plaintltTs  ownership  there- 
of, deacribiug  It,  wlthont  stating  how  it  was 
acquired, 

2.  A  complaint  alleged  that  water  was  taken 
and  appropriated  from  a  creek  to  a  point  on  de- 
fendant's land,  through  a  ditch  constructed  by 
plaintiff  and  defendant,  and  from  thence  ex- 
tended by  plaintiff  to  her  land;  that  for  more 
than  20  years  plaintiff  has  contributed  to  its 
maintenance  to  tbe  point  of  extension,  and 
from  thence  has  wholly  maintained  it;  that 
the  creek  furnishes  more  water  than  is  needed 
for  use  of  plaintiff  and  defendant,  and  that  the 
ditch  was  of  sufficient  capacity  to  carry  all 
the  water  required  by  both;  that  for  more 
than  20  years  plaintiff  has  continuously  used 
all  waters  on  her  land  so  conveyed  from  the 
creek,  and  flowing  through  the  extension;  that 
during  all  said  time  plaintiff  has  continuously 
•o  appropriated  and  used  all  the  water  flowing 
in  the  ditch  from  the  point  of  extension,  flow- 
lug  and  conveying  it  from  the  creek  through 
the  part  of  the  ditch  constructed  by  plaintiff 
and  defendant,  and  has  so  used  the  water  and 
the  ditch,  through  which  It  has  been  conveyed 
from  the  creek,  continuously  and  adversely, 
under  au  honest  claim  of  right;  that  such  long- 
continued  and  uninterrupted  use  of  the  water 
and  ditch  has  become  an  easement,  and  secur- 
ed to  plaintiff  the  permanent  right  to  use  tbe 
water  and  all  of  said  ditch,  and  to  convey  It 
from  the  creek  to  her  laud,  and  the  defendant 
has  brnkeu  the  ditch  from  tbe  point  where 
plaintiff  was  taking  the  water,  and  turned  the 
water  into  a  gulch,  taking  it  back  to  the  creek. 
Held,  that  the  complaint  not  only  stated  insuf- 
ficient facts  to  show  any  title  or  right  of  use 
by  appropriation,— an  Intent  to  appropriate  to  a 
beneficial  nse,  followed  by  a  diversion  and  ap- 
plicntiou  to  the  nse  in  a  reasonable  time,  not 
being  alleged,— bnt  does  not  with  sufficient  defi- 
niteness  describe  and  define  the  easement  alleg- 
ed to  be  obstructed. 

Appeal  from  circuit  court,  Jackson  county; 
H.  K.  Hanna,  Judge. 

Action  by  Nancy  Carter  against  Miles  8. 
Wakeman.  Judgment  for  defendant  Plain- 
tiff appeals.    Afilrmed. 

This  Is  an  action  at  law  to  recover  dam- 
ages resulting  from  the  alleged  obstruction 
of  an  easement  claimed  by  plaintiff.  The 
complaint  is  lengthy  and  prolix,  and  we  give 
it  in  substance,  condensing  it  as  mucb  as 
possible  without  obscuring  tbe  sense.  It  sets 
forth  that  plaintiff  is  now,  and  has  been  for 
more  than  10  years  last  past  in  the  lawful 
and  quiet  possession  of  a  certain  tract  of 
land,  containing  160  acres  (particularly  de- 
scribing It),  with  the  exclusive  right  to  Its 
use,  together  with  all  water  rights,  ease- 
ments, and  appurtenances  thereto  belonging 
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or  In  any  wise  appertaluing;  that  plaintiff 
And  Ler  husband,  ber  predecessor  in  interest, 
bare  for  more  than  20  years  last  past  been 
using  the  premises  for  agricultural  purposes, 
and  have  irrigated  the  crops  produced  and 
the  berries  and  orchard  thereon  each  year 
■with  water  conveyed  to  and  upon  the  prem- 
ises through  a  ditch  constructed  across  de- 
fendant's land;  that  said  water  has  been 
taken  and  appropriated  from  Pleasant  creek, 
a  stream  flowing  through  both  the  lands  of 
the  defendant  and  plaintiff,  the  ditch  having 
been  constructed  to  a  point  on  defendant's 
land  partly  by  him  and  partly  by  plaintiff's 
husband,  who  Is  now  deceased,— having  died 
in  the  year  1883,— and  from  said  point  ex- 
tended by  ber  said  husband  through  and 
across  defendant's  land  to  and  upon  the 
premises  occupied  by  plaintiff;  that  ever 
since  the  construction  of  said  ditch  plaintiff's 
husband  and  plaintiff  have  continuously  con- 
tributed toward  maintaining  and  keeping  It 
In  repair  to  the  point  of  extension,  from 
whence  plaintiff  and  her  predecessor  solely 
maintained  and  kept  It  In  repair;  that  Pleas- 
ant creek,  at  the  head  of  said  ditch,  afforded 
more  water  each  year  than  was  required  for 
properly  Irrigating  defendant's  land  and  the 
premises  occupied  by  plaintiff;  that  the  ditcb 
was  constructed  with  sufficient  capacity  to 
convey  water  in  ample  volume  to  properly 
irrigate  all  the  land  of  the  defendant  suscep- 
tible of  irrigation,  and  to  furnish  besides 
all  the  water  that  plaintiff  and  ber  predeces- 
sor in  interest  required;  that  for  more  than 
20  years  last  past  plaintiff  and  her  predeces- 
sor have  continuously,  each  year,  during  the 
entire  Irrigating  season,  conveyed  to  and 
used  all  the  water  upon  their  said  land  from 
the  point  of  extension,  flowing  and  convey- 
ing the  same  through  that  portion  of  said 
ditch  constructed  by  plaintlfTs  said  husband 
and  defendant,  and  the  water  so  used  has 
been  sufficient  In  quantity  to  properly  irri- 
gate each  and  all  their  crops,  berries,  and 
orchard;  that  plaintiff  and  her  predecessor 
in  interest,  for  more  than  20  years  last  past, 
continuously,  each  year,  during  the  irrigating 
season,  so  appropriated  and  used  all  the  flow- 
ing water  in  said  ditch  from  the  point  of 
extension,  and  have  used  the  same  and  the 
said  ditch,  through  which  it  has  been  con- 
veyed from  Pleasant  creek,  continuously,  un- 
der an  honest,  bona  fide  claim  of  ownership 
and  right  to  the  use  thereof  and  to  said  ditch, 
and  have  so  claimed  and  used  the  said  water 
and  ditch  openly,  notoriously,  and  adversely 
to  all  the  world,  and  to  said  defendant  In 
particular;  that  for  more  than  16  years  last 
past  plaintiff  has  taken  and  solely  used  the 
water  from  said  ditcb  and  stream  in  the 
same  way,  and  for  the  same  purpose,  and  In 
the  same  amount  as  heretofore  taken  and 
used  by  her  husband,  under  an  honest,  bona 
flde  claim  of  right  and  ownership,  and  in 
ber  sole  and  separate  right  used  said  water 
and  aU  of  said  ditch  continuously,  openly, 
notoriously,  and  adversely  to  all  the  world. 


and  the  defendant  \n  particular;  that  the 
long-continued  and  uninterrupted  use  of  said 
water  and  said  ditcb  by  plaintiff  and  ber 
husband  has  long  since,  and  before  1901, 
ripened  Into  and  become  an  easement,  ap- 
purtenant to  said  tract  of  land  in  possession 
of  plaintiff,  and  that  long-continued  and  nn- 
interrnpted  use  thereof  by  plaintiff  since  the 
death  of  her  husband  has  long  since,  and  be- 
fore the  year  1901,  created  and  secured  to 
plaintiff  a  separate,  personal,  and  permanent 
right  to  the  tise  of  said  water  and  all  of  said 
ditch,  and  to  convey  said  water  from  Pleas- 
ant creek  to  said  premises  free  from  the  In- 
terference of  defendant  Following  this.  It 
Is  alleged  that  In  the  spring  of  1901  plaintiff 
planted    certain   crops   upon   ber   premises; 

that  on  or  about  the day  of  May,  1901, 

defendant,  without  color  or  right,  wiUfnlly 
and  unlawfully,  for  the  sole  purpose  of  vex- 
ing and  injuring  the  plaintiff  and  preventing 
ber  crops  from  maturing,  broke  the  ditcb  on 
bis  land  at  the  point  from  where  plaintiff 
was  taking  the  water,  and  turned  all  tbe 
water  flowing  in  said  ditch  into  a  gnlcb, 
thus  conducting  it  back  into  Pleasant  creek 
and  away  from  plaintiff's  premises:  that 
plaintiff  repaired  said  ditch,  and  the  defend- 
ant again  turned  the  water  back  Into  the 
gulch,  and  fcM-bade  her  making  further  re- 
pairs, by  reason  whereof  plaintiff  has  been 
damaged  in  certain  specified  sums,  aggregat- 
ing $725.  To  this  complaint  a  general  de- 
murrer was  Interposed,  which,  after  consid- 
eration, was  sustained,  and.  Judgment  having 
been  entered  dismissing  the  action,  tbe  plain- 
tiff appeals. 

E.  B.  Dufur,  for  appellant  Wm.  M.  Col- 
vlg,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
The  action  Is  simple  In  its  nature,  the  plain- 
tiff being  only  required  by  her  complaint  to 
state  her  ownership  of  the  easement  by  ap- 
propriate averments;  describing  it  so  it  may 
be  readily  discerned  of  what  it  consists,  the 
Invasion  or  obstruction  thereof,  and  the  dam- 
ages, specified  or  general,  ensuing,  as  may 
be  adapted  to  the  exigencies  of  tbe  case.  It 
is  altogether  unnecessary,  in  an  action  of 
this  character,  to  set  out  or  to  show  the 
particular  manner  in  which  or  from  whom 
tbe  easement  was  acquired.  7  Kac.  PI.  & 
Prac.  258.  Any  person  in  possession  of  prem- 
ises to  which  the  easement  is  appurtenant 
may  maintain  the  action  (7  Enc.  PI.  &  Prac. 
256),  but,  if  the  plaintiff  is  also  tbe  owner 
of  an  estate  in  or  title  to  the  premises  form- 
ing the  basis  of  his  possession  and  right 
thereto,  it  would  be  safer,  perhaps,  to  allege 
such  ownership  also.  If,  however,  plaintiff 
has  gathered  Into  ber  complaint  sufDcient 
facts  by  which  to  establish  an  easement  ap- 
purtenant to  premises  in  her  rightful  occu- 
pancy, or  of  which  she  is  the  owner,  and  to 
further  show  a  wrongful  obstruction  or  hin- 
drance to  her  use,  by  which  she  Is  damaged. 
It  may  be  sustained,  as  against  the  test  of  a 
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general  demurrer,  notwithstanding  It  may 
consist  In  setting  op  minutely  and  Tritb 
modi  detail  the  manner  of  her  acquirement 
of  snch  easement  In  such  a  case,  as  in  the 
ordinary  one,  the  pleading  la  construed  most 
strongly  against  the  pleader. 

Pleasant  creek  flows  through  both  the 
lands  of  the  plaintiff  and  the  defendant,  the 
latter'a  being  above  those  of  the  former. 
Now,  as  we  read  the  complaint,  it  Is  alleged 
that  the  water  was  taken  and  appropriated 
through  a  ditch  constructed  from  Pleasant 
creek  to  a  itoint  on  defendant's  land  partly 
by  defendant  and  partly  by  plalntifTs  hus- 
band, and  from  thence  to  and  upon  plain- 
tUTs  lands  wholly  by  her  husband;  that 
continuously  ever  since  its  construction,  be- 
ing more  than  20  years,  plaintiff  and  her 
husband  contributed  to  the  maintenance  of 
■aid  ditch  down  to  the  initial  point  of  such 
eztraslon,  and  from  thence  they  bare  wholly 
maintained  It;  that  Pleasant  creek  affords 
more  water  than  is  needed  for  the  use  of 
both  plaintiff  and  defendant,  and  that  said 
ditch  was  constructed  of  sufficient  capacity 
to  carry  all  the  water  required  by  both; 
that  for  more  than  20  years  plaintiff  and 
her  predecessor  have  conttnnously,  each  year, 
during  the  irrigating  season,  used  all  the 
water  upon  their  land  so  conveyed  from  said 
Pleasant  creek,  and  flowing  through  said  ex- 
tension; that  during  all  of  said  time  plain- 
tiff and  her  predecessor  have  continuously, 
each  year  throughout  the  Irrigating  season, 
so  appropriated  and  used  all  the  water  flow- 
ing In  said  ditch  from  the  point  on  defend- 
ant's land  before  mentioned,  flowing  and  con- 
veying the  same  from  Pleasant  creek  through 
said  portion  of  said  ditch  constructed  by 
plalntifTs  said  husband  and  the  defendant, 
and  bave  so  used  said  water  and  the  ditch, 
through  which  the  same  has  been  conveyed 
from  Pleasant  creek,  continuously  and  ad- 
versely, under  an  honest  claim  of  right  etc. 
A  like  allegation  Is  made  as  to  plaintiff  in- 
dlTldnally,  showing  a  continuous  use  for 
more  than  16  years  last  past  her  husband 
having  died  In  1883.  From  these  allegations 
it  Is  deduced  by  the  pleader  that  the  long, 
continuous,  and  uninterrupted  use  of  said 
water  and  ditch  has  ripened  into  and  be- 
come an  easement  appurtenant  to  the  lands 
occupied  by  plaintiff.  We  are  not  sure 
whether  the  pleader  Intends  to  rely  upon  an 
appn^rlation  from  Pleasant  creek,  and  to 
base  ownership  of  the  easement  upon  the 
right  or  upon  a  right  by  prescription  ac- 
quired from  long,  continuous,  and  adverse 
user  as  against  the  defendant  The  facts  al- 
leged fall  short  of  stating  any  title  or  right 
of  use  by  appropriation.  True,  It  Is  averred 
at  the  outset  that  the  water  was  taken  and 
appropriated  through  the  ditch  constructed 
in  the  manner  designated;  and  a  little  fur- 
ther on,  that  plaintiff  has  for  more  than  20 
years  contlnnously  appropriated  and  used  all 
the  water  from  the  point  whence  the  exten- 
■fc>n  was  made  solely  by  plaintiff's  husband. 


But  these  averments,  with  such  others  as 
may  aid  them,  are  so  vague  and  Indefinite 
that  they  cannot  by  any  reasonable  construc- 
tion or  legal  intendment  be  held  to  show  an 
appropriation  either  by  defendant  or  plain- 
tiff of  any  water  from  Pleasant  creek.  To 
constitute  an  appropriation,  there  must  be 
an  appropriator,  with  the  intent  to  appro- 
priate to  some  beneficial  use.  This  must 
be  followed  by  a  diversion  and  application 
to  the  use  within  a  reasonable  time,  but  the 
complaint  contains  no  sufficient  statement  of 
these  essentials.  The  allegation  that  plain- 
tiff and  her  husband  appropriated  from  the 
point  where  the  husband  made  the  extension 
refers,  by  all  reasonable  Intendment,  to  the 
surplus  water  after  defendant's  use;  and, 
standing  alone,  It  would  be  but  a  conclusion 
of  law,  and  could  not  be  sufficient  upon 
which  to  base  an  original  appropriation. 
There  Is  conjoined  with  this  averment,  how- 
ever, another  that  they  used  all  the  water 
from  that  point,  continuously  flowing  the 
same  through  the  ditch  from  its  source;  and, 
coupled  with  what  follows,  an  Intention  to 
set  up  a  prescriptive  right,  and  not  an  ap- 
propriation, may  be  Inferred.  If  such  is  the 
purpose,  the  right  is  so  illy  deflned  that  it 
cannot  be  determined  of  what  it  consists. 
Is  it  a  right  produced  by  adverse  user  as 
against  the  defendant,  extending  to  the  sur- 
plus water  allowed  by  him  to  pass  down  the 
ditch  to  the  point  of  extension,  or  does  it 
comprise  a  right  to  take  water  In  amount 
equal  to  such  surplus  from  Pleasant  creek, 
and  flow  It  through  the  entire  length  of  the 
ditch,  and  apply  it  to  plaintiff's  necessities 
upon  her  premises?  We  are  unable  to  de- 
termine which,  from  what  is  stated.  And 
again,  no  definite  quantity  of  water  is  nam- 
ed, to  the  use  of  which  plaintiff  has  become 
entitled  by  her  alleged  prescription.  This  Is 
perhaps  Important  as  descriptive  of  the  right 
Without  entering  farther  into  detail  touch- 
ing the  sufficiency  of  the  complaint  suffice  it 
to  say  that  it  does  not  with  sufficient  definlte- 
ness  describe  and  define  the  easement  which 
it  is  alleged  the  defendant  obstructed,  nor 
is  plalntifTs  ownership  thereof  indicated  by 
appropriate  and  apt  allegations.  The  demur- 
rer was  therefore  properly  sustained. 

Another  question  arose  subsequent  to  the 
entry  of  Judgment  dismissing  the  action. 
Plaintiff  filed  a  second  amended  complaint 
under  an  impression  that  she  had  leave  of 
the  court  so  to  do,  and  moved  for  Judgment 
for  want  of  an  answer,  which  was  denied, 
and  the  action  of  the  court  in  this  particular 
was  assigned  as  error.  An  examination  of 
such  complaint  shows  it  to  be  in  all  material 
respects,  save  one,  the  same  as  the  complaint 
to  which  the  demurrer  was  interposed  and 
sustained;  the  difference  being  that  the  lat- 
ter contains  an  allegation  that  plaintiff  is 
the  owner  in  fee  of  the  premises  in  her  pos- 
session. This  alone,  however,  did  not  make 
it  a  good  complaint  and  the  judgment  must 
be  affirmed. 
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STATE  T.  BALLY. 
(Snpi-eme  Court  of  Oregon.    Oct.  27,  1902.) 

I4ARCBNT  —  APPEAL  —  INSTRUCTIONS  —  BVI- 

DBNCE— ADMISSIBILITY— HARMLESS 

ERR0Rr-TRIAL-8BNTBNCE. 

1.  Where,  od  proaecntion  for  larceny,  a  mo- 
tiou  for  Terdict  of  not  guilty  wa«  based  merely 
on  the  iusnfficieucy  of  the  evidence,  it  could  not 
be  urged  for  the  first  time  on  appeal  that  it 
was  error  to  overrule  the  motion  because  there 
was  no  evidence  that  the  taking  was  without 
the  owner's  consent. 

2.  Where  the  theory  of  the  defense  on  prose- 
cution for  larceny  was  that  defendant  took  the 
animal  under  the  belief  that  it  belonged  to  his 
father,  and  that  he  bad  authority  to  take  it, 
tin  instructiOQ  that  "the  intent  to  convert  the 
animal  to  his  own  use,  knowing  it  was  not  his, 
is  the  gist  of  this  offense,"  was  not  prejudi- 
cially erroneous,  in  connection  with  the  preced- 
ing instruction  defining  larceny  as  the  felonious 
taking,  stealing,  and  carrying  away  of  the  prop- 
erty of  another,  and  an  instruction  following, 
exonerating  defendant  if  the  jury  believed  the 
theory  of  defense. 

3.  On  prosecution  for  larceny  of  a  steer,  testi- 
mony as  to  the  brand  on  the  hide  of  an  animal 
killed  by  defendant  was  harmless,  in  view  of 
the  fact  that  the  bide  was  admitted  for  the 
inspection  of  the  jury. 

4.  There  was  no  error  in  refusing  instruc- 
tions covered  by  the  general  charge. 

B.  Where  the  defense  for  larceny  of  a  steer 
was  that  defendant  took  it  believing  it  to  be 
the  property  of  his  father,  an  instruction  that, 
while  possession  of  property  recently  stolen,  if 
unexplained,  is  a  circumstance  tending  to  show 
guilt,  yet  if  the  jury  believed  that  defendant 
came  honestly  in  possession,  or  that  it  was  un- 
connected with  any  auspicious  circumstances  of 
guilt,  this  would  remove  every  presumption  of 
guilt,  was  as  favorable  as  defendant  was  enti- 
tled to:  and  it  was  not  error  to  refuse  an  in- 
struction that,  if  the  poesession  was  reasonably 
and  credibly  explained,  the  presumption  of 
guilt  arising  therefrom  was  overcome. 

6.  If  the  instruction  given  was  an  invasion 
of  the  province  of  the  jury,  the  o-ror  was  in 
defendant's  favor,  and  he  could  not  complain. 

7.  Where  defendant,  convicted  of  larceny, 
moved  for  new  trial  and  in  arrest  of  judgment. 
It  was  not  reversible  error  to  omit  to  ask  him 
immediately  before  sentence  if  he  bad  anything 
to  say  why  aeutence  should  not  b«  pronounced. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eakln,  Judge. 

William  Sally  was  convicted  of  larceny, 
«iid  apx)eal8.    Affirmed. 

George  J.  Bentley,  (or  appellant  D.  R.  N. 
Blackburn,  Atty.  Oen.,  and  Samuel  White, 
DIat  Atty..  (or  the  State. 


BBAN,  J.  The  de(endaiit  was  tried  for 
and  conrlcted  of  the  crime  of  larceny  by 
stealing  a  steer,  the  property  of  one  E.  H. 
Powers.  From  the  Judgment  which  followed 
be  appeals  on  the  ground  that  the  court  erred 
in  overruling  his  motion  to  direct  a  verdict 
of  acquittal,  in  the  admission  of  testimony, 
and  the  giving  and  refusing  of  certain  in- 
structions to  the  Jury.  From  the  evidence 
it  appears  that  on  the  afternoon  of  October 
28,  1901,  the  defendant  butchered  an  ani- 
mal alleged  by  the  prosecution  to  have  been 


^ 


6.  See  Larceny.  voL   12,   Cant   Dig.   {{  170.  171, 
118.  too. 


a  Steer  belonging  to  Mr.  Powers;  that  be  cut 
the  bide  into  four  or  five  pieces,  and  on  the 
following  morning  put  it  in  a  water  bole 
some  50  or  80  feet  distant  from  bis  residence, 
where  It  was  subsequently  found  by  an  offi- 
cer of  the  law.  The  defendant  admitted  the 
killing  of  the  animal  and  putting  Its  hide  in 
the  water  hole  as  charged,  but  insisted  that 
it  was  a  heifer,  and  belonged  to  his  father, 
who  had  given  him  permission  to.  kill  it,  and 
that  the  hide  was  placed  in  the  water  bole 
for  the  purpose  of  keeping  it  soft  and  green. 
Powers  was  called  as  a  witness  for  the  state, 
and  testlfled,  among  other  things,  ttaat  the 
hide  in  question  bad  his  brand  thereon;  ttaat 
he  had  not  sold  or  disposed  of  the  animal  to 
any  one,  nor  had  be  authorized  tbe  defend- 
ant or  any  one  else  to  butcher  it.  But  he  did 
not  testify  directly,  nor  was  he  asked,  wheth- 
er he  had  consented  to  tbe  taking  of  it  by 
the  defendant. 

At  the  close  of  the  testimony  for  the  prose- 
cution, the  defendant  moved  the  court  to  di- 
rect a  verdict  of  not  guilty,  for  tbe  reason 
that  the  evidence  was  not  sufficient  to  Jus- 
tify a  conviction;  and  it  is  now  insisted  that 
this  motion  should  have  been  sustained,  be- 
cause Powers  did  not  testify  directly  that  the 
animal  was  taken  by  the  defendant  without 
his  consent  Tbe  evidence  on  this  point  is 
perhaps  sufficient  but,  whether  it  la  or  not 
the  objection  made  cannot  be  urged  for  tbe 
first  time  on  appeal.  Under  the  practice 
long  established,  if  there  was  a  failure  of 
proof  in  this  particular,  it  should  have  been 
specified  in  the  motion  for  an  order  to  ac- 
quit Such  is  the  rule  laid  down  in  State  v. 
Tamler,  19  Or.  528,  25  Pac.  71,  9  L.  R.  A. 
853,  where  it  is  said:  "In  a  motion  asking 
the  court  to  direct  an  acquittal,  where  it  is 
claimed  that  the  evidence  is  insufficient  to 
prove  the  crime  charged,  it  ought  to  specify 
the  particulars  in  which  it  is  claimed  the 
evidence  is  insnfflcieut  unless  there  la  a  total 
failure  of  proof;  otherwise  the  attention  of 
the  trial  court  will  be  directed  to  the  evi- 
dence as  a  whole,— that  is,  whether  there  is 
any  evidence  upon  which  a  verdict  may  be 
founded,— and  wholly  omit  to  consider  the 
particular  matter  in  which  the  alleged  in- 
sufficiency consists,  and  which  Is  relied  upon 
in  this  court,  and  perhaps  subsequent  re- 
search may  have  suggested."  This  same 
doctrine  has  been  reaffirmed  in  State  v.  Pom- 
eroy,  30  Or.  16,  46  Pac.  797;  State  v.  Rob- 
inson, 32  Or.  43,  48  Pac.  867;  State  v.  Fle- 
ster,  32  Or.  254,  60  Pac  661;  State  v.  Schu- 
man,  36  Or.  18,  58  Pac.  661,  47  L.  R.  A.  163, 
78  Am.  St  Rep.  754. 

It  is  next  insisted  that  the  court  erred  In 
instructing  the  Jury  that  "tbe  int«it  to  con- 
ven  the  animal  to  his  own  use,  knowing  that 
it  was  not  his,  Is  the  gist  of  this  oCtense." 
It  is  nrgued  that  this  instruction  Is  erroneous, 
because  the  defendant  admitted  the  taking 
of  the  animal  with  the  Intent  to  convert  it 
to  his  own  use,  knowing  that  it  did  not  be- 
long to  him,  but  believing  that  it  belonged 
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to  bis  father,  and  that  he  had  authority  and 
permiBslon  to  take  it.  The  Instruction  com- 
plained of,  standing  alone,  might  be  open  to 
some  criticism;  but  It  is  a  part  of  the  gen- 
eral charge,  and  must  be  construed  in  con- 
nection with  other  portions  thereof.  Imme- 
diately before  giving  this  instruction,  and  in 
the  same  connection,  the  court  charged  the 
Jury  that  larceny  consists  in  the  felonious 
taking,  stealing,  and  carrying  away  of  the 
property  of  another,  and,  immediately  there- 
after, that  if  they  l)elieved  from  the  evidence 
that  defendant  killed  the  animal  which  h? 
Is  charged  with  stealing,  "honestly  ttellevlng, 
bad  reason  to  believe,  and  did  believe  it  to 
be  the  property  of  William  A.  Sally,  Senior, 
then  the  defendant  would  not  be  guilty  as 
charged,  and  should  be  acquitted,"  and  that 
It  was  incuml)ent  upon  the  state  to  establish 
to  the  satisfaction  of  the  Jury,  beyond  a  rea- 
sonable doubt,  "that  the  defendant  took  the 
same  with  felonious  Intent,  and  unless  such 
facts  are  established  to  your  satisfaction,  be- 
yond a  reasonable  doubt,  you  will  find  the 
defendant  not  guilty."  Taking  the  partic- 
ular part  of  the  instruction  complained  of  In 
connection  with  the  other  portions  referred 
to.  It  Is  perfectly  apparent  what  the  court 
bitended.  and  what  the  Jury  must  have  un- 
derstood, and  tliat  no  Injury  could  Iiave  re- 
■nlted  to  the  defendant  therefrom. 

The  hide  which  It  is  admitted  was  taken 
from  the  animal  killed  by  the  defendant  was 
produced  and  offered  in  evidence.  During 
tlie  trial  the  court  permitted  witnesses,  over 
the  defendant's  objection,  to  testify  as  to  the 
brand  thereon,  and  error  la  based  upon  this 
ruling.  If  the  admission  of  this  testimony 
was  error  at  all.  It  was  harmless,  because  the 
bide  was  In  evidence,  and  the  Jury  could  and 
did  Insi>ect  it 

The  defendant  requested  the  court  to 
charge  the  Jury,  among  other  things,  that  if 
be  took  the  animal,  honestly  believing  that 
be  had  a  right  to  take  It,  and  acted  wholly 
upon  tliat  belief,  be  should  be  acquitted,  and 
that  if  he  took  it  under  a  claim  of  right, 
honestly  entertained,  and  afterward  discov- 
ered his  mistake,  a  subsequently  formed  in- 
tent to  appropriate  it  to  his  own  use  would 
not  constitute  the  crime  charged.  These  in- 
structions were  substantially  covered  by  the 
general  charge  already  alluded  to,  and  there 
was  no  error  in  refusing  to  give  them. 

The  defendant  also  requested  the  court  to 
charge  the  Jury  tliat  while  the  possession  of 
property  recently  stolen  is  a  circumstance 
which  they  might  take  into  consideration  as 
tending  to  show  guilt,  yet  if  that  posses- 
sion is  reasonably  and  credibly  explained, 
the  presamption  of  guilt  arising  therefrom 


Is  overcome.  This  was  refused,  but  the 
court  charged  that  while  the  recent  posses- 
sion of  stolen  property,  if  unexplained,  is  a 
circumstance  tending  to  show  the  guilt  of 
the  prisoner,  yet  If  the  Jury  believed  from 
the  evidence  that  the  defendant  came  hon- 
estly into  the  possession  of  the  property,  or 
that  it  is  unconnected  with  any  suspicious 
circumstance  of  guilt,  this  would  be  a  satis- 
factory account  of  his  possession,  and  would 
remove  every  presumption  of  guilt  growing 
out  of  the  same.  This  instruction  seems.  In 
substance,  the  same  as  that  requested,  and 
Is  certainly  as  favorable  to  the  defendant  as 
he  could  reasonably  expect  The  presump- 
tion arising  from  the  possession  of  stolen 
property  is  one  of  fact  and  not  of  law.  It 
Is  a  circumstance  in  the  case  from  which 
the  Jury  may  infer  guilt,  but  no  legal  pre- 
sumption of  guilt  arises  therefrom.  State  v. 
Hale,  12  Or.  852,  7  Pac  523.  The  weight 
and  value  of  such  testimony  are  exclusively 
for  the  Jury,  and  it  may  well  be  questioned 
whether  the  court,  in  instructing  them  as  to 
what  would  overcome  the  presumption,  did 
not  Invade  their  province.  State  v.  Maloney, 
27  Or.  53,  39  Pac.  398.  But  If  so.  It  was  an 
error  favorable  to  the  defendant,  of  which 
he  cannot  complain. 

And  finally  it  is  asserted  that  the  court 
erred  In  sentencing  the  defendant  without 
asking  him  at  the  time  whether  he  had  any- 
thing to  say  why  sentence  should  not  be  pro- 
nounced. At  common  law,  it  was  essential 
In  all  capital  offenses  that  It  should  appear 
of  record  that  the  defendant  was  asked  be- 
fore sentence  If  he  had  anything  to  say  why 
It  should  not  be  pronounced.  Whart.  Cr.  PI. 
(8th  Ed.)  8  906;  Ball  v.  U.  S.,  140  U.  S.  118. 
129,  11  Sup.  Ot  761,  35  L.  Ed.  377.  But  It 
Is  not  believed  that  this  rule  applies  to  minor 
felonies.  Bressler  v.  People,  117  III.  422,  8 
N.  E.  62;  19  Enc.  PI.  &  Prac.  457.  But  if  It 
does.  It  was  substantially  complied  with  in 
Ibis  case.  The  defendant  moved  for  a  new 
trial  and  In  arrest  of  Judgment,  both  of 
which  motions  were  overruled  at  the  time, 
or  immediately  prior  to  the  sentence.  This 
shows  that  he  was  accorded  practically  all 
that  the  common-law  rule  was  Intended  to 
secure.  State  v.  Johnson,  67  N.  C.  65.  And 
In  the  words  of  Mr.  Justice  Stone  in  Spig- 
ner  v.  State,  58  Ala.  421,  424:  "It  would 
look  like  child's  play  to  remand  this  cause, 
when  the  only  effect  could  be  to  propound 
the  question  to  the  prisoner,  receive  his  an- 
swer that  he  had  nothing  further  to  offer, 
and  then  pronounce  the  sentence  of  the  law 
on  the  verdict  of  guilty  heretofore  rendered 
by  the  Jury,  and  which  Ut  free  from  error." 

The  Judgment  will  be  affirmed. 
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MIIiLIORN  et  »1.  t.  CLOW  et  al.' 
(Supreme  Court  of  Oregon.    Oct.  27,  1902.) 

WAREHOUSEMEN— PLEDGE     OP    WHEAT— POS- 
SESSION—PRESUMPTIONS. 

1.  The  TaUdit7  of  receipts  issued  hj  a  ware- 
hnuseman  as  a  pledge  for  his  debts  depends 
upon  tbe  fact  that  the  goods  were  actually 
stored  iu  his  warehouse  when  the  receipts  were 
given. 

2.  HiU's  Ann.  Laws  Or.  i  776,  provides  that 
it  is  to  be  presumed  that  one  is  innocent  of 
wrong  and  that  private  transactions  have  been 
fair.  Section  4201  provides  that  every  ware- 
houseman shall  deliver  a  receipt  to  one  stor- 
ing grain.  Section  4202  enacts  that  no  ware- 
houseman shall  issue  a  receipt  for  grain  not 
actually  in  store  at  the  time.  Section  4201  pro- 
vides that  no  warehouseman  shall  sell,  incum- 
ber, or  transfer  any  grain  for  which  a  receipt 
has  been  given  without  the  written  assent  of 
the  holder.  A  warehouseman  gave  one  who 
loaned  him  money  a  receipt  for  a  certain  num- 
ber of  bushels  of  wheat,  and  when  the  lender 
sought  to  enforce  the  pledge  it  appeared  there 
was  not  in  the  warehouse  the  amount  of  wheat 
represented  by  the  certificates  held  by  deposi- 
tors. There  was  no  evidence  that  the  ware- 
houseman owned  any  wheat  iu  store  when  he 
gave  the  lender  the  receipt,  and  the  lender  con- 
tended that,  under  the  statutory  presumptions, 
it  should  be  presumed  that  the  warehouseman 
owned  wheat  to  the  amount  of  the  lender's  re- 
ceipt. Held,  that  as  thwe  was  a  deficiency  Iu 
the  cjuantity  of  wheat  on  deposit,  and  therefore 
section  4201  et  seq.  had  been  violated,  the  pre- 
sumptions could  not  prevail. 

3.  A  warehouseman  gave  a  receipt  for  2,500 
bushels  of  wheat  as  security  for  a  loan.  When 
the  lender  sought  to  euforce  the  pledge,  it  ap- 
peared that  there  was  not  in  the  warehouse 
more  than  ISO  bushels  of  wheat,  and  other 
grain  as  its  equivalent,  over  the  amount  of 
wheat  represented  by  tbe  certificates  held  by 
depositors.  A  receiver  was  appointed,  who 
sold  the  wheat,  depositing  the  fund  in  court. 
There  was  no  evidence  that  the  warehouseman 
owned  auy  wheat  iu  store  when  he  gave  tbe 
lender  the  receipt.  Held  that,  as  the  receiver 
was  entitled  to  some  compensation,  which  must 
have  been  paid  from  the  fund,  the  lender  was 
not  prejudiced  because  the  decree  gave  him 
no  recourse  to  the  surplus  derived  from  the 
•ale  of  the  150  bushels. 

Appeal  from  clrcnlt  court,  Lane  county;  J. 
W.  Hamilton,  Judge. 

Suit  by  H.  M.  MilUom  and  others  against 
Caroline  Clow,  as  administratrix  of  the  es- 
tate of  Robert  Clow,  deceased,  and  others. 
H.  M.  Grant  filed  a  cross-bill.  From  a  Judg- 
ment for  plaintiffs,  Orant  appeals.    Affirmed. 

This  Is  a  suit  by  H.  M.  Mllllom  and  87 
other  depositors  of  wheat  in  a  warehouse  at 
Junction  City,  Or.,  operated  by  Robert  Clow, 
now  deceased,  against  Caroline  Clow,  as  ad- 
ministratrix of  bis  estate,  and  15  others,  to 
secure  a  pro  rata  distribution  of  a  fund  aris- 
ing from  the  sale  of  certain  wheat,  and  to 
compel  tbe  defendants  Balfour,  Guthrie  &  Co. 
to  pay  the  value  of  certain  other  wheat  re- 
ceived by  them.  Tbe  transcript  shows  that 
for  several  years  prior  to  January  7,  1900, 
Robert  Clow  stored  bis  wheat  in  said  ware- 
bouse,  and  also  that  which  was  deposited  by 
others,  issuing  to  them  warehouse  receipts. 
He  also  operated  at  that  place  a  flouring  mill, 
grinding  bis  own  wheat,  and  also  that  stored 

'^ebearlng  denied  December  8,  1902. 


in  his  warehouse  (or  tbe  express  purpose  of 
being  manufactured  Into  flour;  issuing  to 
such  depositors  exchange  receipts,  stipulat- 
ing to  deliver  to  tbem  a  given  quantity  of 
flour  for  each  bushel  of  wheat  Tbe  defend- 
ant H.  M.  Grant  on  September  18,  1899, 
loaned  Clow  $1,000,  and  on  tbe  27tb  of  that 
month  also  loaned  him  a  like  sum,  taking  bis 
promissory  notes  therefor,  payable  in  87  days 
and  3  months,  respectlTely,  with  Interest  at 
10  per  cent  per  annum;  and,  as  security 
therefor.  Clow  Issued  to  bim  oa  September 
21st  and  27th  two  warehouse  receipts,  each 
to  the  effect  that  be  had  received  from  him 
2,500  bushels  of  merchantable  wheat,  to  be 
delivered  on  board  tbe  cars,  sacked  and  in 
good  order,  upon  tbe  return  of  tbe  receipts 
and  tbe  payment  of  certain  storage  char- 
ges. Tbe  defendants  Balfour,  Guthrie  &  Co. 
on  October  2,  1890,  purchased  from  Clow 
5,000  bushels  of  wheat,  paying  tberefor  tbe 
sum  of  $2,950;  and  thereafter,  but  prior  to 
November  8,  1899,  they  received  from  blm  a 
further  shipment  of  6,167  bushels  and  18 
pounds,  on  account  of  which  they  advanced 
to  him  the  sum  of  $3,268.48.  Clow  died  bi- 
testate  January  7,  1000,  and  bis  widow,  tbe 
defendant  Caroline  Clow,  was  appointed  and 
duly  qualified  as  administratrix  of  his  estate. 
Tbe  plaintiffs,  believing  that  said  warehouse 
did  not  contain  tbe  amount  of  wheat  specified 
in  their  several  receipts,  instituted  this  suit, 
alleging  the  quantity  stored  by  each,  and  also 
giving  the  names  of  94  others  who  bad  de- 
posited wheat  to  be  exchanged  for  flour,  and 
stating  the  quantity  stored  by  each  of  tbe 
latter,  none  of  whom  were  made  parties.  A 
receiver  was  thereupon  appointed,  who  found 
in  tbe  warehouse  9,114  bushels  and  20  pounds 
of  wheat  and  in  the  mill  a  quantity  of  flour 
and  bran,  equivalent  to  1,000  bushels  of 
wheat,  all  of  which  was  sold  by  order  of  tbe 
court  and  tbe  money  derived  therefrom  de- 
posited with  tbe  clerk.  Grant  not  having 
received  any  payment  on  said  promissory 
notes,  or  any  of  the  wheat  specified  in  bis  re- 
ceipts, filed  a  cross-bill.  In  which  be  sought 
to  Join  Interests  with  tbe  plaintiffs,  and  to 
recover  from  Balfour,  Guthrie  &  Ca  a  pro 
rata  share  of  the  deficiency.  Tbe  court  up- 
on trial  of  the  cause,  found  from  the  testi- 
mony that  plaintiffs  had  stored  in  said  ware- 
house 9,964  bushels  and  18  pounds  of  wheat 
and  that  tbe  other  persons  specified  in  the  com- 
plaint but  not  made  parties  to  this  suit,  bad 
deposited  therein  2,604  bushels  and  53  pounds, 
for  which  they  were  to  receive  flour;  that 
Orant  never  bad  any  lien  on  the  wheat  in 
said  warehouse,  and  was  not  entitled  to  re- 
cover any  sum  from  tbe  defendants  Balfour, 
Guthrie  &  Co.,— and  decreed,  by  stipulation  of 
plaintiff's  counsel,  but  over  Grant's  objection, 
that  tbe  depositors  of  wheat  to  be  exchanged 
for  flour  should  share  equally  with  plaintiffs 
in  the  pro  rata  distribution  of  tbe  fund,  and, 
having  dismissed  the  suit  as  to  Balfour,  Guth- 
rie &  Co.,  allowed  plaintiffs  theh:  costs  against 

the  defendant  Caroline  Clow,,  and  deducted 
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fSSO  from  said  fnnd  for  the  receiver  and  his 
attorney.    The  defendant  Grant  appeals. 

Z.  Snow  and  W.  C.  Hale,  for  appellant. 
T.  D.  Chamberlain  and  A.  C.  Woodcock,  for 
respondents. 

MOORB,  C.  J.  (after  stating  the  facts).  It 
to  contended  by  appellant's  counsel  that 
Clow,  after  having  Issued  the  warehouse  re- 
ceipts to  th^  client,  shipped  wheat  to  Bal- 
four, Onthrle  &  Co.  to  which  he  was  en- 
titled, and,  this  being  so,  the  court  erred  In 
not  decreeing  against  them,  In  Grant's  favor, 
a  recovery  of  a  pro  rata  share  of  the  de- 
ficiency caused  by  their  conversion  of  the 
wheat.  It  is  insisted  by  counsel  for  Balfour, 
Onthrle  &  Co.,  however,  that.  If  Clow  owned 
any  wheat  In  the  warehouse,  his  attempt 
to  hypothecate  It  to  Grant  as  security  for 
the  money  loaned  was  in  effect  a  chattel 
mortgage,  and,  not  having  been  filed  or  re- 
corded, as  required  by  law,  was  void  as  to 
their  clients,  and  that,  no  testimony  having 
been  offered  to  show  that  Clow  owned  any  of 
the  wheat  stored  in  bis  warehouse,  no  prop- 
erty was  ever  appropriated  to  the  receipts  Is- 
•ned  to  Grant,  and  therefore  no  error  was 
committed  as  alleged.  It  was  averred,  In 
substance,  in  Grant's  cross-complaint,  that, 
at  the  time  his  warehouse  receipts  were  is- 
sued. Clow  was  the  owner  of,  and  had  In 
■tore  In  his  warehouse,  large  quantities  of 
wheat  of  the  crop  of  1890,  and  more  than 
sufficient  to  supply  the  demands  of  all  de- 
posltort),  and  also  to  furnish  the  quantity 
called  for  in  the  receipts  so  issued  to  him, 
and  that  at  the  time  the  crop  of  that  year 
began  to  be  deposited  there  was  no  wheat  on 
storage  In  said  warehouse. 

It  is  impossible  to  determine  with  any  de- 
gree of  certainty  what  quantity  of  wheat  was 
In  the  warehouse  when  the  crop  of  1889  be- 
gan to  be  stored  therein.  The  defendant  B. 
8.  Harris,  a  miller  employed  by  Clow,  testl- 
lles  as  a  witness  In  his  own  behalf  that,  in 
Ms  opinion,  there  were  on  store  in  the  ware- 
house at  that  time  1,000  bushels.  But  J.  M. 
Hays,  who  was  employed  In  the  mill,  says, 
however,  that  there  were  not  more  than  two 
or  three  hundred  bushels.  This  witness  also 
nys  that,  after  he  bad  examined  and  esti- 
mated the  quantity  of  wheat  stored  in  the 
bins,  the  mill  was  run  a  day  or  two,  grind- 
ing about  100  bushels  a  day,  before  the  crop 
of  188&  began  to  be  stored  In  the  warehouse. 
The  defendant  3.  H.  Akers  sought  to  partici- 
pate In  the  distribution  of  the  fund  in  court, 
based  upon  a  warehouse  receipt  Issued  by 
Clow  to  bim  for  131  bushels  of  1898  wheat; 
but,  as  be  was  denied  any  relief,  the  court 
must  necessarily  have  found  that  the  wheat 
stored  In  that  year  was  all  withdrawn  be- 
fore the  crop  of  the  next  year  began  to  be 
deposited  In  the  warehouse,  and  in  this  Im- 
idled  finding  we  concur. 

There  Is  no  testimony  tending  to  show  that 
at  the  time  Clow  delivered  the  receipts  to 


Grant  he  had  any  whe&t  of  his  own  in  the 
warehouse,  nor  does  It  appear  that  any  wheat 
belonging  to  him  was  thereafter  placed  there- 
in, uuless  such  fact  may  be  Inferred  from  tlie 
shipments  made  by  him  to  defendants  Bal- 
four, Guthrie  &  Co.  Grant,  as  a  witness  In 
his  own  behalf,  testifies  that  he  ezamhied 
the  stubs  of  Clow's  check  book  after  he  loan- 
ed him  the  first  $1,000,  and  found  that  within 
three  days  therefrom  Clow  had  purchased 
wheat,  drawing  checks  on  the  bank  In  pay- 
ment therefor,  as  follows:  Peter  Harpole, 
$90;  Ed.  Bailey,  $460;  Thomas  Bailey,  $72; 
W.  B.  Mllllom,  $38;  and  Jesse  Sovems,  $350, 
—thus  accounting  for  the  sum  of  money  first 
loaned  Clow.  A  similar  statement  is  made 
by  witness  witb  respect  to  the  second  loan. 
If  It  be  admitted  that  this  testimony  was 
competent  to  establish  purchases  of  wheat 
with  the  money  loaned  by  Grant,  there  is  no 
testimony  tending  to  show  that  any  of  this 
wheat  was  ever  deposited  in  the  warehouse. 
The  money  paid  and  advanced  by  Balfour, 
Guthrie  &  Co.  to  Clow  was  evidenced  in  part 
by  35  sight  drafts  drawn  by  him  upon  them 
In  favor  of  various  persons,  amounting  to  $6,- 
S78.43.  J.  T.  Clow,  a  son  of  Robert,  who 
was  employed  by  his  father  In  the  warehouse 
and  mill,  being  called  as  a  witness  for  the 
defendants  Balfour,  Guthrie  &  Co.,  In  speak- 
ing of  these  sight  drafts,  says  that  the  sum  of 
$5,972.63  was  paid  for  wheat. 

Though  a  warehouseman.  In  the  absence  of 
a  statute  to  the  contrary,  may  Issue  a  ware- 
house receipt  for  his  own  goods  In  store,  by 
way  of  sale,  and  confer  an  Indefeasible  title, 
yet,  when  he  issues  such  receipt  by  way  of 
pledge  to  secure  his  own  debt.  It  is  generally 
held  that  such  pledge  is  not  good,  as  against 
subsequent  bona  fide  purchasers  of  the  goods, 
unless  there  has  been  an  actual  or  symbolical 
delivery  thereof.  28  Am.  &  Eng.  Enc.  Law, 
682;  Coleb.  Col.  Sec.  (2d  Ed.)  §  420.  In  C^och- 
ran  v.  Rlpy,  13  Bush,  495,  It  was  held  that 
the  right  to  pledge  goods  as  security  for  the 
payment  of  a  debt  was  derived  from  the  com- 
mon law,  and  existed  independently  of  the 
statute;  that  a  warehouseman  might  give  re- 
ceipts for  his  own  goods  stored  In  his  own 
warehouse  as  security  for  the  payment  of  a 
debt,  the  execution  of  the  receipt  being  a 
symbolical  delivery  of  the  property,  which 
transferred  the  right  of  possession,  as  be- 
tween the  parties,  as  effectually  as  an  ab- 
solute purchase,  but  that,  to  give  the  trans- 
action such  validity,  the  warehouseman,  at 
the  time  he  Issues  the  receipt,  must  be  in 
possession  of  the  goods  so  stored  in  the 
warehouse  kept  by  him  and  under  his  con- 
trol. "It,"  says  Mr.  Justice  Clopton  In  Bank 
r.  Barnes,  82  Ala.  607,  2  South.  349,  "may 
be  regarded  as  now  settled  that  a  warehouse- 
man, having  property  of  bis  own  stored  in 
his  warehouse,  may,  in  the  absence  of  statu- 
tory enactments.  Issue  receipts  therefor,  and 
pledge  the  property  as  collateral  security  for 
his  own  debt  by  delivery  of  such  receipts." 
In  Bank  v.  Wilder,  SiigW^iapbyi^v^O^te. 
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699,  it  was  held  tbat  the  owner  of  goods, 
if  a  -warehouseman,  might  pledge  the  same 
by  delivering  to  the  pledgee  his  own  ware- 
house receipt,  the  issuance  of  which  was 
sufficient  to  put  the  pledgee  In  constructlTe 
possession  and  control  of  the  property.  Mr. 
Justice  Mitchell  spealdng  for  the  court  In 
rendering  the  decision,  says:  "In  this  case, 
as  appears  from  the  findings  ot  the  court, 
there  was  an  appropriation  of  specific  prop- 
erty to  the  contract,  and  the  elevator  com- 
pany was  a  warehouseman,  and  hence  could 
create  a  valid  pledge  by  Issuing  Its  own 
warehouse  receipts."  Further  in  the  ophiton 
It  is  said:  "But  inasmuch  as  the  issuing  of 
warehouse  receipts  by  a  warehouseman  for 
his  own  grain  actually  In  store  transfers  the 
title  and  legal  possession  to  the  holder  of 
tbe  receipts,  and  makes  the  warehouseman 
his  bailee,  we  think  such  holder  should  be 
deemed  a  depositor,  within  the  meaning  of 
the  act,  the  same  as  if  be  had  made  an 
actual  physical  deposit  of  the  grain.  In  oth- 
er words,  tbe  statute  should  be  construed  so 
as  to  embrace  and  include  as  depositors  all 
who  own  or  bold  grain  actually  in  store, 
whether  deposited  by  themselves  or  by  oth- 
ers to  whose  rights  they  have  succeeded." 
In  Bggers  v.  Bank,  40  Minn.  182,  41  N.  W. 
971,  it  was  held  that  no  distinction  existed 
between  the  person  wbo  delivered  bis  grain 
at  a  public  warehouse  and  a  pledgee  of  the 
grain  of  a  warehouseman  actually  upon  de- 
posit therein,  who  leaves  it  in  store  with  the 
proprietor  as  hia  bailee,  taking  a  warehouse 
receipt  therefor.  In  Flshback  v.  Van  Duseo, 
33  Minn.  111.  22  N.  W.  244.  it  was  held  that, 
to  constitute  an  executed  contract  of  pledge 
of  goods,  some  specific  property  must  be  ap- 
propriated to  the  contract;  the  court  saying: 
"It  is  an  elementary  principle  of  law,  ap- 
plicable alike  to  sales,  mortgages,  and  pledg- 
ee, that  the  contract  becomes  executed  only 
by  specifying  the  goods  to  which  it  is  to 
attach,  or,  in  legal  phrase,  by  the  appropria- 
tion of  any  specific  goods  to  the  contract. 
Until  this  is  done  the  contract  is  executory, 
and  the  property  does  not  pass.  There  was 
no  such  appropriation  of  any  specific  grain  to 
these  contracts,  even  under  what  may  be 
termed  the  modem  American  doctrine,— that 
where  the  mass  from  which  the  sale,  mort- 
gage, or  pledge  is  made  is  uniform  in  char- 
acter and  quality,  as  wheat  in  an  elevator, 
separation  from  the  mass  Is  not  necessary  to 
constitute  an  appropriation  of  the  property 
to  the  contract  But  in  this  case,  out  of 
what  mass  was  this  wheat  to  be  taken? 
There  is  no  evidence  tbat  there  was  any 
wheat  In  the  mill  when  these  receipts  w»e 
executed,  and,  if  there  was,  there  is  nothing 
to  show  that  it  was  the  wheat  referred  to. 
So  far  as  appears,  the  banks  might  with 
equal  propriety  claim  any  other  wheat  situ- 
ated elsewhere."  In  the  cases  to  which  at- 
tention has  been  called,  the  validity  of  the 
receipts  issued  by  a  warehouseman  for  bis 
own  goods  as  a  pledge  for  the  payment  of 


his  debt  was  made  to  depend  upon  the  fact 
that  such  goods  were  actually  stored  in  bis 
warehouse  at  the  time  the  receipt  was  exe- 
cuted, so  that  the  goods  were  thas  appro- 
priated as  the  subject-matter  of  tbe  contract, 
and  a  symbolical  delivery  of  the  right  of 
possession  thereof  passed  to  the  pledgee  by 
the  execution  of  the  receipt. 

In  the  case  at  bar  no  testimony  was  of- 
fered tending  to  show  that  Clow,  at  tbe  time 
he  Issued  his  receipts  to  Grant,  owned  a 
bushel  of  the  wheat  stored  In  his  warehouse. 
Grant,  as  a  witness  In  bis  own  behalf,  tes- 
tifies that  at  the  time  he  loaned  tbe  money 
to  Clow  he  visited  said  warehouse,  and  found 
large  quantities  of  wheat  therein;  and  his 
counsel,  invoking  the  presumptions  that  a 
person  is  innocent  of  wrong,  that  private 
transactions  have  been  fair  and  regular,  that 
the  ordinary  course  of  business  has  been 
followed,  and  that  the  law  has  been  obeyed 
(Hill's  Ann.  Laws  Or.  {  776,  subds.  1,  19,  20, 
34),  contend  tbat  tills  evidence  was  sufiicient 
to  show  Clow's  ownership  of  the  wheat 
pledged  to  their  client.  Tbe  statute  regulat- 
ing warehousemen,  so  far  as  deemed  mate- 
rial herein.  Is  as  follows:  "It  shall  be  the 
duty  of  every  person  keeping  •  •  •  any 
warehouse  •  •  •  where  grain  •  •  • 
Is  stored,  to  deliver  to  the  owner  of  sucb 
grain  •  *  ♦  a  warehouse  receipt  there- 
for." Hill's  Ann.  Laws  Or.  J  4201.  "No 
person  shall  Issue  any  receipt  •  •  •  for 
any  grain  •  *  •  not  actually  In  store  at 
tbe  time  of  issuing  such  receipt"  Id.  {  4202. 
"No  person  operating  any  warehouse  •  •  • 
shall  sell,  encumber,  ship,  transfer  or  in  any 
manner  remove  •  •  ♦  any  grain  *  •  • 
for  which  a  receipt  has  been  given  by  Iiim 
*  *  *  without  the  written  assent  of  the 
holder  of  the  receipt"  Id.  {  4201.  "Any 
person  who  sliall  violate  any  of  the  provi- 
sions of  this  act  shall  be  liable  to  an  indict- 
ment and  upon  conviction  shall  be  fined," 
etc.  Id.  t  42fn.  The  testimony  conclusive- 
ly establishes  the  fact  that  there  was  a  de- 
ficiency In  the  quantity  of  wheat  that  had 
been  stored,  and  should  have  been  on  de- 
posit in  the  warehouse  at  the  time  of  Clow's 
death;  thus  showing  that  the  provisions  ot 
the  statute  adverted  to  had  been  violated. 
This  fact,  upon  principle,  in  our  opinion,  re- 
butted the  presumption  invoked,  and  im- 
posed upon  Grant  the  burden  of  showing 
that  Clow  owned  the  quantity  of  wheat 
pledged  to  him;  but  having  neglected  or  be- 
ing imable  to  do  so,  he  failed  to  establish 
one  of  tbe  material  allegations  of  his  cross- 
complaint 

The  court.  In  pursuance  of  the  stipulation 
of  plaintiffs'  counsel,  but  over  Grant's  ob- 
jection, permitted  the  holders  of  warehouse 
receipts  evidencing  2,604  bushels  and  53 
pounds,  for  which  an  equivalent  in  fiour  was 
to  be  {^ven,  to  participate  in  the  pro  rata  dis- 
tribution of  the  fund  in  court.  It  will  be  re- 
membered that  the  court  found  that  plain- 
tiffs were  entitled  to  9.9M  bt^eUiwd  IS 
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pounds  of  wheat,  and  that  there  were,  in- 
cluding the  floor  and  bran  as  eqnlTalent  to 
wheat  stored  In  the  warehouse  and  in  the 
mill,  only  10,114  bushels  and  20  pounds,  so 
that  after  plaintiff's  claims  were  supplied 
there  would  remain  only  150  bushels  and  2 
pounds;  and  as  the  receiver  was  entitled  to 
some  compensation,  that  must  have  been 
paid  out  of  the  fund.  Grant  was  not  preju- 
diced by  the  decree  complained  of,  which  la 
affirmed. 


NUCKOLS  ▼.  LYLB  et  al. 
(Supreme  Court  of  Idaho.    Sept.  15,  1902.) 

SCBOOI,  TRUSTEE— CONTRACT   WITH  WIFB— 
RBMEOT  BT  INJUNCTION. 

1.  A  contract  made  with  the  wife  of  one 
member  of  a  board  of  school  trnstees,  employ- 
ing her  to  teach  in  the  school  over  which  such 
board  has  superTision,  is  contrary  to  public  pol- 
icy, and  is  void  by  the  terms  of  the  statute; 
the  hnsband  being  pecuniarily  interested  in  the 
contract. 

2.  Administrative  acts  of  school  boards  can- 
not be  reviewed  Id  the  courts  on  proceedin^n 
by  writ  of  review,  but  payment  under  a  void 
contract  made  by  a  board  of  trustees  may  be 
enjoined  in  au  action  commenced  by  any  tax- 
payer of  the  school  district 

(Syllabud  by  the  Court) 

Appeal  from  district  court,  'Shoshone  coun- 
ty; Alex.  Ei.  Mayhew,  Judge. 

Action  by  Anderson  W.  Nnckols  against 
James  Lyle  and  others  to  restrain  payment 
under  a  contract  of  employment  Demurrer 
to  complaint  sustained,  and  plalntiflT  appeals. 
Reversed. 

Charles  E.  Miller,  for  appellant  W.  W 
Woods,  for  respondents.  ■ 


QUARLES,  C.  J.  This  action  was  com- 
menced by  the  appellant  who  was  at  the 
time  a  member  of  the  board  of  trustees  for 
acbool  district  Na  IS  In  Shoshone  county, 
to  enjoin  the  payment  of  salary  to  the  re- 
spondent Helen  Li,  Young,— compensation  to 
her  as  teacher  under  a  contract  made  with 
her  by  a  majority  of  the  said  board.  The 
«omplalnt  shows  tlmt  the  said  board  of  trus- 
tees consisted  of  the  appellant  Anderson  W. 
Nnckols,  James  Lyle,  and  OrviUe  B.  Young, 
husband  of  said  Helen  L.  Young;  that  on 
September  1,  1900,  said  James  Lyle  and  Or- 
rHIe  R.  Young,  constituting  a  majority  of 
aaid  board,  made  and  entered  into  a  contract 
with  the  said  Helen  L.  Young  employing  her 
to  teach  the  school  In  said  school  district,  at 
the  stated  compensation  of  $70  per  month, 
for  the  school  year  beginning  September  1, 
1900;  tliat  immediately  thereafter  said  Helen 
L.  Young  entered  upon  the  duties  of  such 
teacher;  that  the  compensation  so  agreed 
npon  will  be,  if  collected,  the  community 
property  of  said  Orvllle  R.  and  Helen  L. 
Yonng;  that  said  contract  was  mnde  over 
the  protest  of  appellant;  and  that  the  same 
is  void  bPontTse  the  said  trustee,  Orvllle  B. 
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Yonng,  is  interested  financially  In  said  con- 
tract. The  respondents  demurred  to  the 
complaint  on  the  ground  that  It  did  not  state 
facts  BufBcient  to  constitute  a  cause  of  ac- 
tion, and  which  demurrer  was  sustained  by 
the  court.  The  appellant  elected  to  stand  on 
bis  complaint  and  Judgment  was  entered  In 
favor  of  respondents,  dismissing  the  action, 
from  which  appellant  has  appealed.  The 
said  complaint  was  filed  in  the  district  court 
on  the  6th  day  of  October,  1900,  and  It  Is 
also  alleged  therein  that  the  salary  for  the 
month  of  September,  1900,  had  become  due 
by  the  terms  of  the  contract;  and  appellant 
asked  for  a  temporary  injunction  restraining 
the  said  board  from  allowing  and  paying  the 
claim,  and  restraining  the  respondent  Horace 
M.  Davenport,  as  county  auditor,  from  Issu- 
ing a  warrant  therefor. 

Appellant  contends  that  the  said  contract 
was  void,  and  relies  upon  the  principle  that 
public  policy  forbids  a  member  of  any  official 
board  from  being  financially  interested  in 
any  contract  mnde  by  the  Ijoard,  and  npon 
the  provisions  of  section  45  of  the  act  of 
February  6,  1899,  which  expressly  provides 
that  "no  trustee  shall  be  pecuniarily  inter- 
ested in  any  contract  made  by  the  board  of 
trustees  of  which  he  Is  a  member,  aud  any 
contract  made  in  violation  of  this  section  Is 
null  and  void."  See  Sess.  Laws  1809.  p.  96. 
Touching  the  validity  of  said  contract  only 
one  question  Is  necessary  to  be  determined: 
Was  the  husband  of  Mrs.  Young  pecuniarily 
interested  In  the  contract?  We  think  he 
was.  Under  the  laws  of  this  state  the  earn- 
ings of  the  wife  constitute  a  part  of  the  com- 
mtmlty  property.  The  hnsband  has  the  con- 
trol and  management  of  the  community  prop- 
erty, and  he  may  use  It  and  is  part  owner  In 
it,  and  hence  is  pecuniarily  interested  in  it 
The  said  contract  was,  by  the  terms  of  the 
said  statute,  null  and  void.  We  have  other 
statutes  prohibiting  contracts  of  this  kind. 
See  sections  365-367,  Rev.  St. 

It  Is  contended  by  respondents  that  the  ap- 
pellant had  no  authority  to  commence  the 
action,— was  not  a  proper  party  to  the  action. 
We  cannot  agree  with  this  contention.  The 
complahit  shows  that  he  Is  a  taxpayer  of  tbe 
county  and  school  district;  hence  he  could 
commence  and  prosecute  this  action. 

It  Is  contended  that  the  remedy,  if  any, 
was  by  writ  of  review  to  review  the  action 
of  the  board  of  trustees  in  entering  Into  said 
contract.  This  contention  cannot  be  sustnin- 
ed.  Tbe  action  of  the  board  was  an  admin- 
istrative act  and  such  as  could  not  be  re- 
viewed by  the  court  on  writ  of  review.  See 
Adleman  v.  Pierce  (Idaho)  55  Pac.  658. 

It  Is  also  contended  that  the  suit  was  not 
commenced  In  time.  The  appellant  proceed- 
ed with  reasonable  diligence.  The  cmtract 
was  made  over  his  protest  September  1st, 
and  he  commenced  this  action  tbe  <^tb  day 
of  the  following  month,  and  before  the  con- 
tract price,  or  any  thereof,  had  been  paid. 
The  contract  was  void,  and  the,apn£lliiut,|Of 
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any  taxpayer  affected  by  its  payment,  could 
sue  to  enjoin  the  payment  thereof. 

The  demurrer  should  have  been  OTerruIed. 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  the  district 
court  to  set  aside  the  order  sustaining  tlie 
said  demurrer,  and  to  enter  an  order  overrul- 
ing the  same,  and  for  further  proceedings 
consistent  with  this  opinion.  Cost  of  appeal 
awarded  to  appellant 

SULUVAN  and  STOCKSIiAGEB,  JJ.,  con- 
cur. 


OU8TIN  T.  MATHBWa 

(Supreme  Court  of  Utah.     Oct  25,  1902.) 

FRAUDULENT    CONVEYANCES— NOMINAL   CON- 
SIDERATION—FRAUD OF  GRANTKBl— 
CONSTRUCTIVE  FRAUD. 

1.  A  couTeyaoce  by  a  husbaud  tn  his  wife  of 
all  bis  property  for  a  nominal  consideration  Is 
invalid  as  to  a  creditor  whose  debt  existed  at 
the  time,  though  not  in  judgment. 

2.  A  conveyance  by  a  husband  to  his  wife 
of  all  his  property  for  a  nominal  consideration 
is  fraudulent  as  to  bis  creditors,  though  the 
wife  does  uot  participate  in  any  fraudulent  in- 
tent. 

3.  A  conveyance  by  a  husband  to  his  wife  of 
all  his  property  for  a  nominal  consideration  is 
constrai'tively  fraudulent  as  to  his  creditors, 
and  no  actual  fraud  on  the  part  of  the  grantor 
need  be  shown. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; 8.  W.  Stewart,  Judge. 

Action  by  Frank  J.  Gnstin,  as  trustee  in 
bankruptcy  of  Thomas  Mathews,  against 
Abigail  L,  Mathews.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Nye  &  Largent,  for  appellant.  Edward 
McGurrin,  for  respondent 

BAKTCH,  J.  This  is  an  action  brought  by 
the  plaintiff,  as  trustee  in  bankruptcy  of 
Thomas  Mathews,  to  set  aside  and  declare 
null  and  void  a  certain  deed  executed  by 
Mathews  to  bis  wife,  conveying  a  certain 
parcel  of  real  estate,  on  the  ground  that  the 
conveyance  was  fraudulent  and  void,  and 
made  for  the  purpose  of  placing  the  prop- 
erty out  of  reach  of  his  creditors.  From  the 
evidence  it  appears,  substantially,  that  the 
property  conveyed  and  in  controversy  consists 
of  a  comer  lot,  10x20  rods,  situate  in  the 
northwest  portion  of  this  city;  that  Thomas 
Mathews  conveyed  it  to  bis  wife,  the  defend- 
ant for  the  sum  of  $1;  tbat  at  the  time  of 
conveyance  a  suit  was  pending  against  tbe 
grantor  to  collect  a  claim,  for  which  Judg- 
ment was  afterwards  recovered,  and  which 
judgment  remains  unsatisfied;  that  the  price 
for  which  the  property  was  conveyed  was 
-wholly  Inadequate;  that  at  that  time  its  as- 
sessed value  was  not  less  than  $100,  and  tbe 
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taxes  thereon  amounted  to  $6  or  $7  per  an- 
num; tbat  tbe  grantor  also  conveyed  to  bis 
wife  another  piece  of  property,  worth  $300, 
for  $1;  that  aside  from  tbe  real  estate  so 
transferred,  the  grantor  owned  no  property 
subject  to  execution  or  to  the  payment  of 
the  claims  of  bis  creditors;  and  that  there- 
after be  filed  a  petition  In  bankruptcy,  and 
was  adjudged  a  bankrupt  When  the  plain- 
tiff rested,  the  defendant  moved  for  a  non- 
suit on  the  grotmd  of  a  failure  to  make  oat 
a  case  against  her.  Tbe  court  overruled  tbe 
motion,  and,  upon  the  defendant  falling  to 
offer  any  testimony,  entered  Judgment  in 
favor  of  tbe  plaintiff,  declaring  the  deed  to 
be  fraudulent  and  void,  and  dhrecting  that 
tbe  property  attempted  to  be  conveyed  be 
considered  as  a  portion  of  the  bankrupt's  es- 
tate. This  action  of  tbe  court  lias  l>een  as- 
signed as  error. 

The  main  contention  of  the  appellant  is 
that  the  conveyance  cannot  be  set  aside  for 
tbe  fraud  of  tbe  grantor  In  which  tbe  grantee 
did  not  participate,  and  that  there  is  no  evi- 
dence that  tbe  grantee,  or  evea  tbe  grantor, 
bad  any  knowledge  of  or  intention  of  fraud. 
This  contention  Is  not  tenable  ruder  the  facts 
of  this  case.  The  deed  was  made  for  but  a 
nominal  consideration  at  a  time  when  the 
grantor  was  imable  to  pay  his  debts.  It 
must  therefore,  I>e  regarded  as  a  mere  vol- 
untary conveyance,  without  consideration, 
and  void  as  to  creditors  whose  claims  exist- 
ed at  the  time  of  its  execution,  whether  re- 
duced to  Judgment  or  not  and  wbo,  tiecause 
of  such  conveyance,  would  be  hindered  or 
delayed  in  the  collection  of  their  claims. 
While  a  man  may  make  provision  for  tils 
wife  out  of  bis  estate  by  deed,  donation,  or 
otherwise,  and  ought  to  do  so  when  lie  is 
solvent,  yet  if  be  attempts  to  thus  dispose 
of  his  property  and  effects  at  tbe  expense  of 
bis  creditors,  and  to  their  Injury,  bis  convey- 
ance, in  tbe  eye  of  tbe  law,  will  be  a  fraud 
upon  them;  and  the  fact,  if  it  be  a  fact,  tbat 
such  a  grantee  did  not  participate  in  any 
fraud  against  tbe  creditors,  bnt  accepted  the 
Instrument  in  good  faith,  does  not  relieve  tbe 
grantee  from  the  effect  and  operation  of  a 
voluntary  conveyance.  In  such  case  it  is  im- 
material how  innocent  the  grantee  was;  tbe 
question  is  the  Intent  of  the  grantor.  Such 
a  conveyance,  under  the  circumstances  of 
this  case,  is  constructively  fraudulent,  and 
will  be  held  void  as  to  existing  creditors, 
without  proof  of  actual  fraud.  These  prin- 
ciples, and  questions  Uke  those  herein  pre- 
sented, were  fully  discussed  in  Bank  v.  Bark- 
er. 12  Utah,  13,  40  Pac  765,  and  on  tbe  au- 
thority of  tbat  case  this  one  must  be  affirmed, 
with  costs,  there  being  no  reversible  error 
in  tbe  record.    It  is  so  ordered. 

BASKIN,  J.,  and  HART.  District  Judge,' 
concur. 
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STATE  T.  CANDIAND  et  al. 

(Supreme  Court  of  Utah.    Oct  25,  1902.) 

CRIlUNAt.  LAW— UNOBRTAKINQ  ON  APPBAIj- 
VIOLATION    OF   CONDITIONS 

1.  Au  andertakiug  on  appeal  from  a  convic- 
tion,  conditioned  that  defendant  will  sniTender 
himself  in  execution  of  the  jadgment  on  its  be- 
ing affirmed  or  moditied,  or  the  appeal  being 
dismissed,  or  the  judgment  being  reversed  and 
the  cause  remanded  for  new  trial,  is  not  violat- 
ed bj  defendant's  failure  to  appear,  after 
judgment  was  reversed,  on  the  ground  that  the 
trial  court  did  not  have  jurisdiction,  and  the 
cause  was  remanded  to  be  disposed  of  accord- 
ing to  law. 

Appeal  from  district  court,  San  Pete  coun- 
ty; Jacob  Johnson,  Judge. 

Action  by  the  state  of  Utab  against  W. 
D.  Candland  and  another.  Judgment  (or 
plaintiff,  and  defendants  appeal.    Reversed. 

Rawlins,  Tbnrnum,  Hnrd  &  Wedgwood  and 
Soren  X.  Christensen,  for  appellants.  M.  A. 
Breeden,  Atty.  Oen.,  and  W.  R.  White,  Dep. 
Atty.  Gen.,  (or  the  State. 

BARTCH,  J.  From  the  record  herein  It 
appears  that  one  S.  P.  Morrey  was  convicted 
o(  an  offense  in  one  of  the  district  courts, 
and  sentenced  to  Imprisonment  In  the  pen- 
itentiary. He  thereupon  appealed  to  this 
court,  and  executed  and  filed  a  statutory  ap- 
peal bond,  with  the  defendants  herein  as 
sureties.  We  held  the  conviction  and  sen- 
tence to  be  illegal  and  void  on  the  ground 
that  tbe  trial  court  acted  without  jurisdic- 
tion. After  tbe  return  of  tbe  remittitur  a 
new  Information  was  filed,  and,  upon  tbe 
accused  failing  to  appear  and  plead  thereto, 
bis  bond  was  declared  forfeited,  and  tbere- 
af  ter  tbls  action  was  brought  to  recover  tbe 
penalty  of  tbe  undertaking  from  tbe  sure- 
ties. Tbe  court  below  held  the  bondsmen 
liable,  and  this  appeal  Is  from  the  judgment 

Tbe  contention  of  the  appellants,  in  the 
first  Instance,  is  that  tbe  court  bad  no  juris- 
diction to  try  the  case  (State  v.  Morrey,  23 
Utab.  273,  64  Pac.  701)  In  which  the  bond 
was  given,  and  that  all  its  proceedings  bad 
therein  after  plea  were  void,  and  created  no 
right  and  Imposed  no  burdens  or  penalties, 
and  tbat  therefore,  the  state  cannot  recover. 
Morrey  was  tried  under  an  Information  filed 
by  tbe  district  attorney  pursuant  to  the  act 
approved  March  9,  1899.  Sess.  I-aws  18U9, 
c.  50,  p.  77.  In  State  v.  Beddo,  22  Utab, 
432.  63  Pac  90.  tbat  act  was  declared  void 
in  ao  far  as  It  was  amendatory  and  designed 
to  confer,  among  other  things,  power  upon 
tbe  several  district  attorneys  to  file  informa- 
tions bi  criminal  cases;  and  tbe  doctrine  of 
tliat  case  was  reafilrmed  in  Morrey'a  appeal, 
and  tbe  conviction  and  sentence  of  Morrey 
'were  therein  held  to  be  void  for  want  of 
jurisdiction  of  tbe  court  to  try  tbe  cause. 
But  whether  or  not  the  bond  in  question 
was  also  void,  and  released  the  sureties.  Is 
a  question  wliicb  we  deem  it  unnecessary  to 


decide  from  the  view  we  have  taken  of  tbls 
case.  For  the  purposes  of  this  decision  we 
may  treat  tbe  bond  as  valid,  and  then  tbe 
decisive  question  presented  Is,  was  any  of 
tbe  obligations  of  tbe  undertaking  violated? 
If  tbls  must  be  answered  in  tbe  negative,— 
and  we  think  it  must,— then  tbe  appellants 
are  not  liable,  for  tbe  law  is  well  settled 
tbat  sureties  will  not  be  held  liable  beyond 
tbe  terms  of  their  bond  or  undertaking.  In 
Lang  T.  Pike,  27  Ohio  St  498,  It  was  said: 
"No  principle  is  more  firmly  settled  in  this 
state  than  tbls:  that  sureties  may  stand  on 
tbe  very  terms  o(  a  statutory  bond  or  under- 
taking. So  clearly  has  tbls  doctrine  l>een 
announced  and  acted  upon,  tbat  It  may  be 
regarded  as  entering  Into  tbe  condition  of 
such  an  undertaking  tbat  It  will  not  be  ex- 
tended by  tbe  courts  beyond  tbe  necessary 
Import  of  tbe  words  used.  It  will  not  be 
Implied  tbat  tbe  surety  has  undertaken  to 
do  more  or  other  than  wliat  Is  expressed  tai 
such  obligation."  People  v.  Chalmers,  60  N, 
Y.  154;  Bishop  V.  Freeman,  42  Mich.  533, 
4  N.  W.  290.  Tbe  bond,  so  far  as  material 
bere,  reads:  "Now.  therefore,  we,  W.  D. 
Candland  and  Webb  Green,  of  Mt  Pleasant, 
San  Pete  county,  Utab,  jointly  and  severally 
hereby  undertake  that  the  above-named  de- 
fendant, U.  P.  Morrey,  will  surrender  him- 
self in  execution  of  tbe  judgment  upon  its 
being  affirmed  or  modified,  or  upon  tbe  ap- 
peal being  dismissed,  or  tbat.  In  case  tbe 
Judgment  is  reversed,  and  tbe  cause  remand- 
ed for  a  new  trial,  be  will  appear  in  tbe 
court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  tbe  orders  and  process 
thereof,  or,  if  he  falls  to  perform  either  o( 
these  conditions  tbat  be  will  pay  to  the  state 
of  Utah  tbe  sum  of  one  thousand  dollars." 
It  will  be  noticed  tbat  the  undertaking  bere 
Is  that  Morrey  will  surrender  himself  In  exe- 
cution of  the  judgment  upon  Its  being  affirm- 
ed, or  modified,  or  dismissed,  or  upon  the 
judgment  being  reversed,  and  the  cause  re- 
manded for  a  new  trial.  These  were  tbe 
conditions  upon  wblcb  tbe  sureties  bound 
themselves  to  deliver  the  defendant  or  pay 
the  penalty  of  the  bond.  That  none  of  them 
were  violated  appears  from  tbe  judgment  of 
the  appellate  court,  which  reads:  "This 
cause  must  be  reversed,  and  remanded  to 
tbe  court  below  to  be  disposed  of  In  accord: 
ance  with  law.  It  Is  so  ordered."  State  v. 
Morrey,  23  Utah,  273,  64  Pac.  764.  As  wll| 
be  observed,  tbe  order  thus  made  does  pot 
(all  within  the  terms  or  conditions  o(  the. 
bond,  and  we  are  of  tbe  opinion  tbat  the. 
trial  court  erred  in  holding  the  sureties  lia- 
ble. 

Tbls  case  must,  therefore,  t>e  reversed, 
with  costs,  and  remanded,  with  Instructlona.. 
to  tbe  court  below  to  enter  judgment  In  (ft-, 
vor  of  the  defendants.    It  is  so  ordered. 

BASKIN,  J„  and  HART,  District  Judge, 
concur. 
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McCLUNG  T.  PENNY. 

<Saprem»  Court  of  Oklahoma.    Oct  1,  1902.) 

BJKCTMENT— TITLH    TO    MAINTAIN— HOME- 
STEAD ENTRY— VALIDITY. 

1.  A  peraoD  holding  the  duplicate  final  receipt 
of  the  receiver  of  the  United  States  land  office 
for  land  taken  under  the  provisioDS  of  the 
bomestead  laws  of  the  United  States  can  main- 
tain au  action  in  the  nature  of  ejectment  for 
^e  possession  of  the  land  described  in  such 
Snal  receipt. 

2.  One  who  was  within  the  Osage  Indian 
reservation  before  the  hour  of  12  o'clock  noon 
(central  standard  time)  of  September  16,  18!J3, 
and  mnde  the  race  from  said  reservation  into 
the  part  of  the  Cherokee  Outlet  opened  to  set- 
^emeiit  on  that  day,  is  not  by  reason  thereof 
ais(|ualified  from  settling,  filing  homestead  en- 
try upon,  and  acquiring  title  to  a  quarter  sec- 
tion of  land  within  the  country  then  declared 
«pen  to  settlement. 

<Syllabn8  by  the  Court.) 

Error  from  district  court,  Kay  county; 
■before  Justice  Bayard  T.  Halner. 

Action  by  Wllllain  A.  Penny  against  Ida 
McClunj;  to  obtain  possession  of  certain  land. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Aftirmed. 

W.  M.  Bowles,  for  plalnttflF  In  error.  C.  W. 
Ransom  and  Dale  &  Bierer,  for  defendant 
in  error. 

BEAUCHAMP,  J.  Charles  R.  McClung, 
deceased,  husband  of  plaintiff  In  error,  made 
tbe  race  for  and  settlement  upon  the  land 
In  question  at  tbe  opening  of  tbe  Cherokee 
Strip,  made  lasting  and  valuable  improve- 
ments during  his  lifetime,  and  resided  witb 
bis  family  thereon.  Since  bis  death  tbe  oc- 
€Vipatlon  and  settlement  has  been  kept  np 
by  his  widow,  plaintiff  in  error.  Contest  pro- 
<:eedings  were  instituted  and  litigated  through 
the  department  of  tbe  interior,  and  tbe  land 
was  finally  awarded  to  tbe  defendant  in  er- 
ror, who  In  due  time  made  .final  proof,  and 
received  tbe  receiver's  final  duplicate  receipt 
therefor.  It  Is  admitted  by  the  pleadings 
that  the  deceased  husband  of  plaintiff  iu  er- 
ror made  the  run  from  tbe  Kansas  line,  and 
that  tbe  defendant  in  error  made  the  run 
from  tbe  Osage  Nation.  Defendant  In  error, 
in  his  petition  below,  claims  possession  of 
tbe  property.  Plaintiff  in  error,  In  her  an- 
«wer,  gives  tbe  history  of  ber  husband's  in- 
itiative acts  in  making  settiement,  and  al- 
leges that  the  department  of  the  interior 
-committed  an  error  of  law  In  holding  tbat  a 
party  who  ran  from  tbe  Osage  Nation  was 
-qualttlcd,  and,  further,  tbat  tbe  court  erred 
in  holding  that  tbe  defendant  in  error  bad 
«nch  an  equitable  titie,  based  upon  tbe  re- 
■ci'iver's  final  duplicate  receipt,  upon  which 
to  b.i.se  a  suit  in  ejectment. 

There  are  two  propositions  raised  and  con- 
tended for  by  tbe  briefs  In  this  case.  The 
plaintiff  In  error  contends  (1)  that  the  receiv- 
er's final  duplicate  receipt  is  not  a  sufliclent 
equitable  title  upon  which  to  bnse  an  action 
-of  ejectment;  and  (2)  that  the  (lel'eudaut  in 
<'iTor  was  disqualified  to  enter  the  tract  of 


land  Involved,  by  reason  of  having  made  tbe 
run  Into  tbe  Cherokee  Outlet  on  September 
16,  1893,  from  tbe  Osage  Indian  reservation. 

Section  445)2,  St  1893,  provides  tbat  an  ac- 
tion of  this  character  may  be  maintained  by 
a  person  having  a  legal  and  equitable  estate 
in  the  land,  and  who  is  entitied  to  the  pos- 
session thereof:  and  It  Is  not  necessary  tbat 
a  person  bringing  such  action  should  sbow 
a  legal  estate,  as  tbe  legislature  has  declared 
tbat  the  equitable  estate  is  sufficient  upon 
which  to  base  tbe  action,  and  it  Is  not  neces- 
sary that  a  party  bold  tbe  patent  to  land 
from  the  government  In  order  to  be  possessed 
of  an  equitable  estate.  Section  4273  reads: 
"The  usual  duplicate  receipt  of  the  receiver 
of  auy  land  office,  or,  If  that  be  lost  or  de- 
stroyed, or  beyond  the  reach  of  tbe  party,  the 
certificate  of  such  receiver  that  the  books 
of  his  office  sbow  tbe  sale  of  a  tract  of  land 
to  a  certain  individual,  is  proof  of  title  equiv- 
alent to  a  patent  against  all  but  tbe  bolder 
of  an  actual  patent"  In  the  case  of  Flan- 
agan V.  Forsythe,  6  OkL  225,  50  Pac.  152, 
it  is  held  that  tbe  homestead  entryman  who 
bad  made  final  proof  and  procured  bis  final 
receipt  had  such  equitable  estate  In  a  tract 
of  land  so  conveyed  as  was  subject  to  seizure 
for  tbe  debts  of  an  entryman.  In  tbe  case 
of  Leughlln  v.  Fariss,  7  Okl.  1,  50  Pac.  254, 
this  court  held  tbat  an  entryman  with  a 
final  receipt  had  such  an  equitable  tide  to  a 
tract  of  land  as  would  give  him  tbe  right 
to  an  actiou  for  ejectment,  and  therefore 
he  could  not  maintain  a  mandatory  Injunc- 
tion. We  quote  from  the  syllabus:  "A  per- 
son qualified  to  acquire  titie  to  such  land 
becomes  the  equitable  owner  of  tbe  tract 
covered  by  his  homestead  entry,  upon  com- 
plying with  all  tbe  requirements  of  the  fed- 
eral laws  as  to  Improvement  occupancy,  and 
cultivation,  and  making  final  proof  and  re- 
ceiving final  certificate  therefor;  and  his 
grantee  Is  Invested  with  such  title  by  ac- 
cepting a  conveyance,  by  warranty  deed,  to 
said  tract  of  land  from  said  entryman."  "An 
equitable  titie  to  a  tract  of  land  is  sufliclent 
to  authorize  tbe  maintaining  of  an  action  in 
tbe  nature  of  ejectment  by  tbe  bolder  there- 
of, for  tbe  possession  of  said  tract,  under 
section  614  of  tbe  Civil  Code."  Section  4492. 
The  defendant  In  error,  having  made  final 
proof  and  received  tbe  final  receipt  of  tbe 
receiver  of  the  United  States  land  office  un- 
der the  provisions  of  the  homestead  laws 
of  the  United  States,  can  maintain  this  ac- 
tion for  the  possession  of  the  land  described 
In  such  final  receipt,  and  which  Is  fully  au- 
thorized by  our  statutes  and  under  former 
decisions  of  this  court. 

The  second  proposition  has  been  fully  de- 
cided In  the  case  of  WInebrenner  v.  Forney, 
69  Pac.  879,  opinion  filed  at  this  term  of 
this  court,  where  It  is  held  tbat  "one  who 
was  within  the  Ponca  Indian  reservation  be- 
fore the  hour  of  12  o'clock  noon  (central 
standnrd  tlruo)  September  16,  185)3,  and  made 
tbe  race  from  such  reservtktIon-4ati^^tot  part 
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of  the  Cherokee  Outlet  wUcb  -was  opened 
to  settlement  on  that  day,  Is  not  by  reason 
thereof  disqualified  from  settlement  apon 
and  filing  homestead  entry  upon  a  quarter 
section  of  land  in  the  country  then  declared 
open  to  settlement"  This,  it  will  be  seen, 
1b  decisive  of  this  proposition,  and  It  will 
be  unnecessary,  therefore,  to  discuss  It  fur- 
ther herein. 

There  being  no  error,  the  judgment  of  tbe 
trial  court  is  affirmed,  with  costs  to  plaintiff 
in  error.  All  the  Justices  concurring,  except 
HAINER,  J.,  who  presided  at  the  trial  be- 
low, not  Bitting;  and  FAXOOAST,  J.,  hav- 
ing been  of  counsel  In  the  court  below,  not 
Bitting;   IBWIN,  J.,  absent 


BARTHOLOMEW  ▼.  YANKBa 
(Supreme  Oonrt  of  Colorado.    Oct.  6,  1902.) 

APPB.\I/— ASSiaNHENTS    OP    ERROR— FAJLURJ) 

TO   AROUB— EFFECT— HARMLESS 

ERROR— AFFIRMANCE. 

1.  An  appeal  was  based  on  a  refusal  to  sub- 
mit to  the  jury  a  connterclaim  based  on  certain 
charges  aileged  by  defendant  against  piaintifl 
iu  an  action  ou  a  note.  Appellant's  brief  con- 
tained uo  argument  of  tbe  subject,  but  appel- 
lee's brief  showed  that  the  charges  were  paid 
by  him.  and  not  by  appellant,  and  that  appel- 
lant was  not  injured  thereby,  which  statements 
were  not  disputed  by  any  reply  brief  by  appei- 
Innt.  Held,  that  the  court  would  accept  the 
statements  in  appellee's  brief  as  correct,  and 
affirm  the  judgment. 

Appeal  from  district  cotirt,  Arapahoe  coun- 
ty. 

Action  by  William  H.  Yankee  against  O. 
C.  Bartholomew.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Thomas,  Bryant  &  Lee,  for  appellant 
Charies  J.  Hughes,  Jr.;  for  appellee. 

STEELE,  J.  Suit  was  brought  by  W.  H. 
Yankee,  the  plaintiff  (appellee  here),  upon 
certain  promissory  notes  set  out  In  the  com- 
plaint, and  upon  an  account  for  moneys  loan- 
ed. Tbe  defendant  answered,  and  filed  a 
counterclaim  and  cross-compiaint  The  trial 
resulted  In  a  verdict  for  the  plaintiff  In  the 
sum  of  $2,8t>6.62,  and  Judgment  was  entered 
against  tbe  defendant  for  the  amotmt  of  tlie 
verdict  From  the  Judgment  tbe  defendant 
has  api>ealed  to  this  court. 

Although  many  errors  are  assigned,  tbe 
only  one  mentioned  in  the  brief  Is  that  which 
alleges  that  by  an  instruction,  which  is  set 
out  In  tbe  brief,  tbe  court  Improperly  took 
from  tbe  Jury  the  consideration  of  certain 
charges  for  "office  rent,  livery,  and  express." 
The  only  statement  or  argument  on  tbe  sub- 
ject Is  as  follows:  "The  Jury,  not  the  court, 
should  have  determined  whether  the  Items 
mentioned,  which  amounted  to  more  than 
one  thousand  dollar;^  were  proper  charges, 
as  against  the  appellant,  under  the  contract; 
and  for  this  reason  we  respectfully  submit 
that  the  case  should  be  reversed,  and  re- 


manded for  a  new  trlaL"  Cotmsel  have  not 
favored  us  with  an  argument  upon  the  sub- 
ject of  tbis  alleged  error,  and  the  mere  state- 
ment of  the  objection  to  the  instruction  doe» 
not  show  that  error  prejudicial  to  the  defend- 
ant has  been  committed.  A  folio  from  th» 
testimony  is  set  forth  in  the  brief.  From  it 
we  learn  that  one  of  the  defendant's  witness- 
es denied  that  the  charges  mentioned  wer^ 
properly  made,  and  stated  facts  tending  to 
support  the  denial.  If  there  were  no  other 
facts  before  us,  we  might  be  led  to  reaffirm 
tbe  rule,  so  often  announced,  that  "it  is  the 
province  of  the  Jury  to  pass  .upon  questiona 
of  fact  and  it  is  error  for  the  court  to  de- 
cide upon  the  weight  of  the  evidence  and 
withdraw  an  issue  from  tbe  conslderatioik 
of  the  jury,"  and  rev««e  the  case;  but  we- 
are  advised  by  the  brief  of  appellee  that  the 
alleged  wrongful  charges  were  paid  by  the 
appellee,  and  not  by  the  appellant  and  that 
the  appellant  was  not  Injured  thereby;  that 
the  theory  upon  which  the  appellant  claimed 
to  offset  these  charges  was  that  by  being 
charged  with  the  sums  of  money  for  office 
rent,  etc.,  the  appellant's  dlvideuds  from  a 
mine  were  thereby  reduced;  that  the  evi- 
dence clearly  shows  that  the  appellant  would 
not  have  been  entitled  to  dividends,  even  had 
these  alleged  wrongful  charges  not  been 
made;  and  that  from  tbe  undisputed  and 
uncontradicted  testimony,  the  Jury  rightly 
found  that  the  appellee  was  not  entitled  to 
offset  the  alleged  wrongful  charges.  The 
appellant  baa  not  filed  a  reply  brief,  nor. 
questioned  tbe  statements,  and  we  shall  ac- 
cept the  statement  In  the  brief  of  the  appel- 
lee as  being  correct  It  follows,  therefore, 
even  If  we  were  to  regard  the  giving  of  the- 
instructlon  as  erroneous,  that  it  was  not  pr^- 
udlclal  error. 

The  appellant  having  waived  all  other  a»- 
signments  of  error  by  not  discussing  them^ 
the  judgment  is  atBimed.    Affirmed. 


MILLS,  Secretary  of  State,  v.  NEWELL. 
(Supreme  Court  of  Colorado.    Oct.  9,  1902.) 

CONSTITUTIONAL  LAW— STATE  SKNATE— MEM- 
BERS—ELECTION— QUALIFICATIONS. 

1.  The  Colorado  constitution  fixes  the  number 
of  state  senators  at  35.  Article  5,  |  10,  declarw 
that  each  house  of  the  generni  assembly  shall 
judge  of  the  election  and  qunlificntiou  of  its 
members.  Under  tbe  apportionment  act  of 
1901,  if  senators  were  elected  for  each  district, 
the  number  of  senators  would  exceed  the  con- 
stitutional limit  by  one,  to  obviate  which  the- 
secretary  of  state  refused  to  6le  a  certificate 
of  nomination  of  a  candidate  from  the  Twenty- 
Sixth  district,  on  tbe  ground  that  no  vacancy 
existed  in  such  district.  Held,  that  under  Cunst 
art.  5,  8  10,  neither  the  secretary  nor  the  court 
had  power  to  determine  whether  a  vacancy  ex- 
isted in  such  district,  bnt  that  it  was  tbe  du^ 
of  the  secretary  to  receive  the  certificates  of 
nomination,  place  the  names  of  the  candidates^ 
on  the  ballots,  and  leave  tbe  final  determiuation- 
of  the  seating  of  tbe  persons  elected  to  the  leg^ 
islature. 

Steele,  J.,  dissenting.  ,     ^^^i^ 
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Proceedings  by  David  A.  Mills,  secretary  of 
state,  against  Samuel  Newell,  to  review  a 
Judgment  of  the  district  conrt,  requiring  blm 
to  receive  and  file  a  certificate  of  nomination 
for  state  senator,  and  to  certify  respondent's 
name  aa  a  candidate  for  that  office.  At- 
firmed. 

O.  C.  Post,  Atty.  Gen.,  James  D.  Merwin, 
Caesar  A.  Roberts,  and  George  M.  Post,  Asst 
Attys.  Gen.,  and  Clay  B.  Whitford,  for  peti 
tioner.     H.  J.  Hersey,  for  respondent 

GABBBRT,  J.  The  question  involved  is 
the  right  of  Mr.  Newell  to  have  his  name  ap- 
pear upon  the  official  ttallots  as  a  candidate 
for  state  senator  from  the  Twenty-Sixth  sen- 
atorial district  He  has  been  regularly  nomi- 
nated for  the  office  named,  and  has  tendered 
the  secretary  of  state  his  certificate  of  nomi- 
nation, which  is  conceded  to  be  regular  in  all 
respects.  The  latter  refused  to  receive  and 
file  this  certificate  for  the  reason  that  ac- 
cording to  his  construction  of  the  apportion- 
ment act  of  1901,  no  vacancy  exists  in  the 
office  of  state  senator  for  the  Twenty-Sixth 
district,  or  that  this  district  is  not  entltied 
to  elect  a  senator  at  the  next  general  election, 
and  stated  that  he  would  not  certify  the  namo 
of  respondent  as  a  candidate  for  the  office  in 
question.  Based  substantially  upon  these 
facts,  Mr.  Newell  commenced  an  action  in  the 
district  court  of  Arapahoe  county  against  the 
secretary  of  state,  to  compel  him  to  receive 
.  and  file  the  certificate  of  nomination  tendered, 
and  also  to  certify  his  name  to  the  several 
coimty  clerks  of  the  counties  comprising  the 
Twenty-Sixth  senatorial  district  as  a  candi- 
date for  the  office  of  state  senator.  Judg- 
ment was  rendered  in  favor  of  Mr.  Newell, 
and  the  secretary  of  state  has  instituted  pro- 
ceedings here  to  review  tliat  action.  It  ap- 
pears that  if  a  senator  is  elected  from  the 
Twenty-Sixth  district,  and  senators  are  also 
elected  from  the  candidates  In  the  other  dis- 
tricts whose  certificates  of  nomination  have 
been  received  and  certified,  or  will  be  certi- 
fied, by  the  secretary  of  state,  to  the  proper 
coimty  clerks,  It  will  result  in  electing  IS 
senators,  who,  if  admitted,  would,  with  the 
holdovers,  constitute  the  senate  a  body  In 
excess  of  the  statutory  number  by  1.  No 
claim  Is  made  by  either  party  that  the  ap- 
portionment act  of  1901  is  Invalid.  It  is  un- 
necessary to  state  that  act  in  full,  but  for  the 
purposes  of  this  action  it  is  sufficient  to  say 
that  it  redistricts  the  state  into  senatorial 
districts,  designates  the  number  of  senators 
to  which  each  district  is  entitled,  does  not 
expressly  state  what  districts  shall  elect  sen- 
ators thi&  fall,  but  does  provide  that  nothing 
in  the  act  shall  be  construed  to  work  the  re- 
moval of  any  senator  from  office  for  the  term 
for  which  he  may  have  been  elected.  The 
foregoing  preliminary  statement  fairly  pre- 
sents the  questions  necessary  to  consider  in 
so  far  as  they  are  argued  by  counsel  for  the 
secretary  of  state.    They  contend  that  under 


the  apportionment  act  of  1901  no  senator  Is 
to  be  elected  from  the  Twenty-Sixth  district 
at  the  next  general  election,  and  hence  the 
refusal  of  the  secretary  of  state  to  receive 
and  file  the  certificate  of  nomination  or  cer- 
tify the  name  of  Mr.  Newell  to  be  printed 
upon  the  official  ballots  should  not  be  dis- 
turbed. The  only  question  as  to  the  appor- 
tionment act  which  either  party  raises  is  the 
one  of  vacancy  in  that  district  which  neces- 
sarily implies  that  the  only  controversy  be- 
tween them  in  this  respect  Is,  which  one  of 
the  several  districts  claiming  the  right  to 
elect  senators  at  the  next  general  election,  in- 
cluding the  Twenty-Sixth,  is  asserting  a  right 
to  elect  one  which  it  is  not  entitled  to  elect 
at  that  time?  This  is  a  question  which  the 
senate  must  determine  for  itself,  and  its  au- 
thority to  do  so  cannot  be  Infringed.  Our 
constitution  expressly  provides  that  each 
house  of  the  general  assembly  shall  Judge  of 
the  election  and  qualification  of  its  members. 
Section  10,  art  5.  The  power  thus  vested  is 
exclusive,  and  cannot  be  exercised  by  any 
other  tribunal  Hughes  v.  Felton,  11  Colo. 
489,  10  Pac.  444;  State  v.  Gllmore,  20  Kan. 
651,  27  Am.  Rep.  189.  The  secretary  of  state 
bases  his  action  upon  the  ground  that  there 
is  no  vacancy  in  the  Twenty-Sixth  district 
On  the  strength  of  this  construction  of  the 
apportionment  act  of  1901  he  takes  the  steps 
which  will  result  in  the  election  of  the  statu- 
tory number  of  senators  from  other  districts 
to  the  exclusion  of  the  Twenty-Sixth.  The  ef- 
fect of  this  action  Is  a  declaration  on  the  part 
of  the  secretary  of  state  that  all  the  districts 
claiming  the  right  to  elect  senators  at  the 
next  election  are  entitled  to  exercise  it  ex- 
cept the  Twenty-Sixth.  This  is  clearly  a 
usurpation  of  authority  expressly  inhibited  by 
the  fundamental  law,  because  he  has  as- 
sumed Indirectly,  though  arbitrarily,  to  deter- 
mine the  right  of  some  one  to  a  seat  in  the 
senate  in  the  face  of  the  constitutional  pro- 
vision that  that  body  has  the  exclusive  au- 
thority to  determine  the  election  and  qualifi- 
cation of  Its  own  members.  In  other  words, 
by  his  action  he  not  only  assumed  to  deter- 
mine that  those  elected  whose  certificates  of 
nomination  he  has  filed  will  be  entitled  to 
seats  In  the  senate,  but  has  taken  the  steps 
which  will  prevent  the  election  of  a  senator 
hi  the  Twenty-Sixth  district  and  thus  ef- 
fectually deprives  some  one  who  would  other- 
wise be  elected  from  that  district  of  the  privi- 
lege of  having  his  rights  to  a  seat  determined 
by  that  body,  but  in  addition,  has  assumed 
to  deprive  the  senate  of  Its  prerogative  to 
Jcdge  of  the  election  of  Its  own  members,  and 
the  electors  of  the  Twenty-Sixth  district  of 
the  constitutional  guaranty  to  have  tbeir 
right  to  elect  a  senator  determined  by  the 
only  forum  clothed  with  that  power. 

In  view  of  the  constitutional  provision 
above  referred  to,  if  this  court  should  under- 
take to  decide  whether  the  secretary  of  state 
was  right  or  wrong  In  his  construction  of  the 
apportionment  act  it  would  alM^xerci^  an 
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authority  which  It  does  not  possess,  because 
it  would  be  an  attempt  to  determine  questions 
which  the  senate  alone  has  Jurisdiction  to  setr 
tie.  Aside  from  these  considerations,  if  it 
cooid  be  successfully  urged  that  the  inhibition 
of  the  constitution  Is  not  controlling  In  this 
case.  It  is  not  amiss  to  add  that  do  harm  can 
ever  come  of  permitting  the  people  to  vote 
upon  any  question  which  they  may  desire  to 
have  submitted  to  their  suffrages.  If  the  is- 
sue thus  presented  is  defeated,  it  is  then  set- 
tied;  if  not.  tribunals  are  provided  for  de- 
termining the  validity  of  elections;  and,  un- 
less the  people  are  permitted  to  vote  in  the 
flnt  instance,  the  opportunity  for  such  deter- 
mination could  never  be  presented.  If  bal- 
lots could  be  prepared  and  distributed  as  un- 
der the  law  In  force  prior  to  the  adoption  of 
the  present  law  upon  that  subject,  no  one 
would  question  the  right  of  the  electors  of  the 
Twenty-Sixth  district  to  vote  for  candidates 
for  the  office  of  state  senator  from  that  dis- 
trict at  the  next  election.  The  present  law 
has  not  abridged  that  right,  nor  lias  It  vested 
any  officer  or  tribunal  with  authority  to  pre- 
vent Its  exercise  Inasmuch  as  Mr.  Newell 
has  been  regularly  nominated,  he  has  the  un- 
doubted right  to  have  his  name  submitted  to 
the  electors  of  the  Twenty-Sixth  district  upon 
the  official  ballots  as  a  candidate  for  the  office 
of  state  senator  from  that  district,  so  that,  if 
he  should  receive  the  requisite  number  of 
votes,  he  wUl  be  armed  with  the  proper  cre- 
dentials which  will  enable  him  to  present  bis 
claims  to  a  seat  in  the  next  general  assembly 
to  the  Ixjdy  which,  alone,  has  the  authority  to 
determine  the  question  upon  which  the  sec- 
retary of  state  bases  bis  action.  McCrary, 
Elections  (3d  Ed.)  S  350;  Id.  (4th  Ed.)  i  385; 
O'FerraU  v.  Ck>lby.  2  Minn.  180  (Oil.  148). 

The  Judgment  of  the  district  court  is  af- 
firmed.   Affirmed. 

CAMPBELL,  C.  J.  (concurring).  I  fully 
concur  In  the  opinion  of  Mr.  Justice  GAB- 
BERT.  The  ground  upon  which  he  bases 
his  conclusion  is  impregnable,  and  is  so  clear- 
ly and  concisely  stated  that  amplification 
would  serve  to  obscure,  rather  than  to  eluci- 
date, the  controversy.  The  opinion  speaks 
for  itself,  and  it  would  seem  that  there 
ought  to  be  no  doubt  either  as  to  the  scope 
of  the  decision  or  the  principle  upon  which 
it  proceeds.  But  in  the  dissenting  opinion 
an  interpretation  is  put  upon  the  opinion  of 
the  majority,  and  a  theory  selected  for  them, 
which,  as  yet  they  have  not  announced,  and 
for  whlota  they  decline  to  act  as  sponsors. 
To  prevent  any  misconception  of  their  posi- 
tion, this  concurring  opinion  Is  written.  _  In 
an  opinion  the  statement  of  a  rule  In  gen- 
eral terms  must  be  talcen  In  connection  with 
the  particular  facts  of  the  case.  In  the  de- 
termination of  a  pending  controversy  disclos- 
ing certain  facts  it  is  not  a  safe  practice, 
nor  do  courts  usually  Indulge  therein,  to  an- 
ticipate and  decide  other  cases  that  may 
arise  exhibiting  an  entirely  different  state 


of  facts,  and  to  which  other  legal  principles 
may  apply,  it  will  be  time  enough,  there- 
fore, to  determine  the  duty  of  the  secretary 
of  state  when  the  general  assembly  enacts  a 
law  expressly  providing  that  there  shall  be 
no  vacancy  In  a  given  senatorial  district  at 
a  given  election.  It  has  not  so  declared  In 
the  apportionment  act  of  1901.  It  did  so 
declare  in  the  act  of  1801.  Sess.  Laws  1891, 
pp.  22,  24.  In  the  act  of  1891  the  general 
assembly  very  wisely  specified,  as  should 
have  been  done  In  1001,  In  what  senatorial 
districts  elections  should  and  In  what  dis- 
tricts elections  should  not  be  held  at  the 
next  general  election  after  the  act  took  ef- 
fect But  if  a  case,  such  as  suggested  In 
tbe  dissenting  opinion,  should  be  presented 
to  the  court  it  may  not  be  inappropriate  to 
observe  that  we  would  then  have,  in  advance 
of  the  election,  an  authoritative  declaration, 
In  the  form  of  a  statute,  by  the  general  as- 
sembly Itself,— with  which  body  rests  the 
sole  power  of  Judging  of  the  election  and 
qualification  of  Its  memt)er8,— that  In  the  dis- 
tricts wherein  It  had  said  elections  should 
be  held  those  duly  elected  thereat  would  be 
entitled  to  seats  at  its  ensuing  session.  But 
such  supposed  case  is  so  radically  different 
from  the  one  we  are  now  considering  that 
we  need  not  pause  to  inquire  what  would 
be  the  duty  of  the  ministerial  officer  charged 
with  tbe  execution  of  the  legislative  man- 
date. The  condition  which  now  confessedly 
confronts  us  Is  that  If  elections  are  held  In 
all  the  senatorial  districts  created  by  the  ap- 
portionment act  which  are  not  now  fully 
represented,  those  elected  therefrom,  togeth- 
er with  the  holdover  senators,  who  cannot 
be  displaced,  will.  If  all  are  seated,  constitute 
the  senate  a  body  of  36  members,  whereas 
under  the  constitution  It  Is  limited  to  35. 
Mr.  Justice  GABBERT  has  demonstrated 
that  neither  the  secretary  of  state  nor  the 
courts  can  say  what  senatorial  district  shall 
be  disfranchised.  Mr.  Justice  STEELE  thinks, 
as  1  understand  It  they  may  determine  In 
which  district  a  vacancy  exists.  If  a  court 
has  such  power,  then.  If  tbe  condition  was 
that  like  provision  bad  been  made  for  the 
election  of  a  number  of  senators,  who,  to- 
gether with  the  holdovers,  would  give  a  sen- 
ate of  34  memliers.  It  would  have  power  to 
add  one  so  as  to  make  good  the  constitutional 
number.  It  would  have  tbe  same  power  to 
add  one  to  as  It  would  have  to  subtract  one 
from  the  number  provided  for  by  the  legis- 
lature. In  neither  case  has  a  court  such 
power,  nor  could  that  power  be  conferred 
upon  it  To  attempt  to  exercise  It  would  be 
a  flagrant  usurpation  of  Jurisdiction  which 
tbe  general  assembly  alone  possesses,  and 
likewise  an  exhibition  of  Judicial  legislation 
without  a  parallel.  Courts  cannot  thus  make 
laws  by  arbitrarily  eliminating  from  invalid 
enactments  tbe  clauses  which  produce  the 
Invalidity.  Neither  can  they  give  life  to  an 
act  which  Is  defective  because  of  the  &b- 

sence  of  provisions    which    ttie 
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migbt  have,  but  did  not,  put  Into  It,  by  In- 
jecting into  the  statute  tbe  omitted  proTlslon. 
One  or  two  Illustrations  will  show  tbe 
futility,  as  well  as  the  lack  of  power,  of 
tribunals  other  than  the  general  assembly  as- 
suming, under  the  election  act  and  in  pro- 
ceedings thereunder,  the  power  contended 
for.  Suppose  tbe  secretary,  as  he  has  done, 
determines  that  there  is  no  vacancy  in  the 
Twenty-Sixth  district,  and  upon  a  review  of 
his  decision  this  court  determines  that  tbere 
Is.  In  the  Third  district,  in  which  nomina- 
tions have  been  certified,  we  hold,  in  a  con- 
test, that  there  is  no  vacancy.  In  the  first 
case  we  order  tbe  secretary  to  certify  tbe 
nomination  which  he  rejected,  and  in  tbe 
second  to  recall  and  cancel  tbe  one  which 
be  accepted.  When  the  senate  meets,  it  says 
that  no  vacancy  existed  in  tbe  Twenty-Sixth 
district,  in  which  an  election  was  held,  bat 
that  a  vacancy  did  exist  in  the  Third,  where 
we  refused  to  allow  an  election,  and  also  in 
tbe  Fourth  district,  which  was  prevented 
from  holding  an  election  by  an  order  of  this 
court  made  in  a  third  contest  The  court 
could  not.  If  It  would,  enforce  Its  own  orders, 
and  the  senate's  subsequent  decision  could 
not  be  nnllifled  by  us,  but  a  grievous  wrong 
would  be  done  somewhere  that  could  not  be 
wholly  rectified.  Again,  suppose  that  Mr. 
Newell's  nomination  had  been  received,  and 
a  nominee  In  some  other  district  bad  filed 
an  objection  to  its  certification  on  tbe  ground 
that  there  was  no  vacancy  In  tbe  Twenty- 
Sixth  district  If  the  secretary  of  state  has 
tbe  power  here  asserted,  and  sustains  tbe 
objection,  would  he  not  Indirectly,  but  none 
tbe  less  conclusively,  determine  which  claim- 
ant bad  tbe  right  to  a  seat  In  tbe  nest  sen- 
ate? He  certainly  could  not  do  this  In  a 
contest  between  rival  claimants,  and  he  can- 
not of  his  own  motion,  do  so.  If  such  ex- 
clusive power  Is  not  vested  in  the  minis- 
terial ofilcer  or  tbe  courts,  and  the  legisla- 
ture has  not  assumed  to  confer  It  why 
should  they  arbitrarily  exercise  It?  If  tbe 
reasons  given  by  Mr.  Justice  GABBERT  for 
affirming  the  Judgment  of  the  district  court 
be  not  ample,  there  are  others  which  might 
be  assigned,  but  which  we  think  there  Is  no 
necessity  for  mentioning.  There  Is,  how- 
ever, one  matter,  though  technical  In  the 
sense  that  It  does  not  go  to  the  merits,  which. 
In  the  opinion  of  the  majority,  renders  the 
contention  of  the  secretary  of  state  wholly 
untenable.  The  secretary  has  no  power  what- 
ever In  respect  to  certifying  nominations  ex- 
cept what  the  so-called  "election  act"  gives, 
and  he  is  denominated  by  that  act  a  "min- 
isterial officer."  Sess.  Laws  1891,  p.  148,  i 
13,  as  amended  by  Sess.  Laws  1897,  p.  155. 
The  act  furnishes  a  method  of  procedure 
complete  In  Itself  for  determining  all  con- 
troversies that  arise  under  It,  and  only  such 
matters  as  the  act  provides  for  can  be  de- 
termined In  the  proceedings  Instituted  there- 
under. The  subject-matter  of  the  pending 
controversy  is  not  within  the  purview  of  the 


act  But,  If  It  was,  the  proceeding  Is  a 
special  proceeding,  and  the  method  of  pro- 
cedure prescribed  must  be  followed,  and 
tbere  is  no  pretense  that  it  was  observed 
here.  Tbe  ministerial  officers  designated  are 
given  certain  powers  and  charged  with  cer- 
tain duties  in  relation  to  tbe  preparation  of 
tbe  official  ballot,  and  it  is  for  that  purpose, 
and  that  only,  that  such  powers  have  been 
conferred  and  duties  imposed.  All  certifi- 
cates of  nomination  which  are  In  apparent 
conformity  with  the  provisions  of  tbe  act 
shall  be  deemed  valid,  unless  objection  there- 
to shall  be  made  In  writing  within  three 
days  after  filing  the  same.  Though  tbe  sec- 
retary refused  to  file  tbe  certificate  in  ques- 
tion, yet  since  the  parties  presenting  it  did 
all  that  was  possible  for  them  to  do  in  com- 
plying with  the  provisions  of  the  statute,  the 
law  regards  the  certificate  as  having  been 
filed.  This  being  so,  and  the  statute  express- 
ly declaring  that  It  shall  be  deemed  valid 
unless  objected  to,  and  no  objection  at  all 
having'  been  made  at  any  time,  the  secretary. 
In  the  absence  of  such  objection,  is  not,  by 
the  statute,— and  that  is  the  sole  source  of 
his  pow«:,— vested  with  authority  to  refuse 
to  certify  the  nomination  because  he  has 
some  objection  to  It  for  some  substantial 
reason.  He  may,  of  bis  own  motion,  refuse 
to  file  a  certificate  on  some  formal  ground; 
but,  if  It  Is,  as  expressed  In  the  statute,  "In 
apparent  conformity  with  the  provisions  of 
this  act,"  as  this  certificate  admittedly  la, 
the  secretary  may  not  of  his  own  motion, 
and  In  the  absence  of  some  objection  based 
upon  matter  of  substance,  refuse  to  certify 
tbe  nomination. 

STEELE,  J.  (dissenting).  I  disagree  wia 
my  associates  in  the  disposal  of  this  case. 
Tbe  Judgment  is  in  no  wise  based  upon  tbe 
provisions  of  the  apportionment  act  My  as- 
sociates are  of  opinion  that  this  court  has 
no  authority  to  read  and  construe  the  act 
for  the  purpose  of  ascertaining  whether  a 
vacancy  exists  In  the  Twenty-Sixth  district 
and  that,  even  though  It  can  be  ascertained 
from  tbe  provisions  of  the  act  that  no  elec- 
tion should  be  held  In  the  Twenty-SIxtb  dis- 
trict In  the  year  1902,  It  is  nevertheless  tbe 
duty  of  the  secretary  of  state  to  certify  the 
nomination;  and  their  opinion  Is  predicated 
upon  the  theory  that  If  the  secretary  of 
state  were  to  refuse  to  file  a  certificate  of 
nomination  of  candidates  In  districts  where, 
by  the  plain  mandate  of  the  law,  no  election 
is  to  be  held,  or  If  this  court  were  to  direct 
the  secretary  of  state  to  refuse  to  file  such 
certificates,  the  secretary  or  this  court  would 
violate  that  provision  of  our  constitution 
which  declares  that  each  house  of  the  legis- 
lature "shall  Judge  of  the  election  and  quali- 
fication of  Its  members."  This,  I  think,  Is 
an  erroneous  construction  of  our  constitu- 
tion. I  deem  It  to  be  the  duty  of  the  secre- 
tary of  state,  when  the  legislature  has  In- 
dlcated  that  no  ,cl^J^<^n^5UJJ<e  held  In 
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certain  senatorial  districts  for  a  certain  year, 
to  refuse  to  receive  certificates  of  nomina- 
tion from  such  districts,  and  the  duty  of  this 
court  to  uphold  that  official  in  thus  execut- 
ing the  wlU  of  the  legislature.  I  am  of  opin- 
ion that  we  should  ascertain  from  the  appor- 
tionment act  whether  or  not  there  is  a  va- 
cancy In  the  Twenty-Sixth  senatorial  district 
If,  after  reading  the  act,  we  are  of  opinion 
that  a  vacancy  exists,  we  should  direct  the 
secretary  of  state  to  file  the  certificate  of 
Domination,  and  certify  the  names  of  candi- 
dates to  the  various  county  clerics.  If,  on 
the  other  hand,  we  are  of  opinion  that  no 
vacancy  exists,  we  should  direct  the  secre- 
tary of  state  to  refuse  to  file  the  certificate 
of  nomination.  I  should  not  regard  the  act 
of  this  court  in  directing  the  secretary  of 
state  to  refuse  to  file  a  certificate  of  nomi- 
nation in  districts  where  no  vacancy  exists 
as  an  interference  with  the  right  of  the  leg- 
islature to  Judge  of  the  election  of  its  mem- 
bers, but  should  regard  such  action  as  a 
proper  exercise  of  the  Jurisdiction  of  this 
court  In  ascertaining  the  true  meaning  and 
intent  of  the  legislature  (and  not  of  the  sen- 
ate only)  as  expressed  in  the  apportionment 
act  If,  as  stated  lu  the  opinion,  we  must 
ignore  the  provisions  of  the  statute,  and  arm 
Senator  Newell  with  the  proper  credentials 
to  enable  him  to  present  his  claims  to  the 
senate  of  the  next  general  assembly  whether 
a  vacancy  exists  in  the  Twenty-Sixth  dis- 
trict or  not  it  follows  that  we  must  arm 
every  other  candidate  with  credentials,  and 
that  there  may  be  40  persons  with  such  cre- 
dentials presenting  themselves  as  senators  of 
the  next  general  assembly,  notwithstanding 
the  constitutional  membership  of  the  senate 
18  35. 


KIXJOAM  et  al.  v.  WESTERN  BANK  ft 
SAFE  DEPOSIT  CO. 

(Sapreme  Court  of  Colorado.    Oct  6,  1902.) 

JUDGMENTS  —  ENFORCEMENT  —  TRUSTS  —  LIA- 
BILITY OF  TRUST  PROPERTY  —  ACTION  ON 
JUDGMENT— ATTACHMENT  —  LEVY  —  NOTICE 
-APPEAL— UEVIBW-PLEADINO-AMENDMENT 
—EVIDENCE. 

1.  Where  there  is  sufficient  nuobjectionable 
CTideuce  in  the  record  to  sustain  the  judcment, 
the  fupreme  court  will  not  consider  assiKnuients 
of  error  rein  tins  to  the  reception  of  testimony. 

2.  In  an  action  by  the  judf^ent  creditor  to 
■object  land  standing  iu  the  name  of  the  de- 
fendnut's  father  to  the  payment  of  the  debt,  a 
complaiut  alleRine  that  the  father  held  a  one- 
fourth  interest  in  the  land  as  a  resnItinK  trustee 
for  the  SOD  by  reason  of  the  sou's  payment  of 
soch  part  of  the  purchase  price,  and  an  amend- 
ed complaint  alle!;in?  that  the  father  held  un- 
der an  ezprexs  trust  set  out,  was  not  objection- 
able as  failing  to  state  facts  constitutiug  a 
eaose  of  action. 

3.  Where,  in  an  action  by  a  judgment  creditor 
to  subject  'nud  standing  in  the  name  of  defend- 
ant's father  to  the  payment  of  defendant's  debt 
the  complaiut  alleged  that  the  father  held  the 
land  under  a  resulting  trust,  and  the  proof 
tended  to  show  an  express  trust,  the  court  did 
aot  err  in  permitting  plaintiff  to  amend  its  com- 


plaint to  conform  to  the  proof  by  alleging  such 
express  trust 

4.  The  amendment  was  not  objectionable  as 
stating  a  new  cause  of  action,  the  theory  on 
which  plaintiff  sought  to  recover  in  both  be- 
ing that  the  property  was  held  in  trust  by  the 
father  for  the  benetit  of  the  son. 

5.  In  an  action  by  a  judgment  creditor  to 
subject  lands  standing  in  the  name  of  the  debt- 
or's father  to  payment  of  the  debt,  the  com- 

filaint  was  not  objectionable  for  faihire  to  al- 
ege  jurisdictional  facts  necessary  to  the  rendi- 
tion of  the  judgment  and  sustainmg  the  attach- 
ment in  the  original  suit;  such  jurisdiction.  In 
the  absence  of  a  plea  denying  it  beiug  pre- 
sumed. 

6.  Where  real  estate  was  levied  on  under  an 
attachmeut,  the  fact  that  the  notice  served  on 
the  owners  required  by  the  Code  was  served  the 
day  preceding  a  levy  would  not  defeat  the  levy. 

7.  Where  a  notice  of  attachment  of  lands 
held  by  devisees  under  a  will  was  served  on 
"J.,  as  agent  for  the  heirs  and  legatees  of  K.," 
an  objection  thereto  ou  the  ground  that  no  es- 
tate involved  descended  to  "heirs  or  legatees," 
as  the  property  passed  by  "devise,"  was  with- 
out merit 

8.  In  an  action  by  the  Judgment  creditor  of  a 
son  to  subject  land  standing  in  the  name  of  the 
father  to  the  son's  del)t  evidence  held  sufficient 
to  justify  a  finding  that  the  father  held  a  one- 
fourth  interest  iu  the  land  as  trustee  for  the 

SOD. 

Error  to  district  court  Logan  county. 

Suit  by  the  Western  Bank  &  Safe  Deposit 
Company  against  Fred  O.  Kllham  and  others. 
From  a  Judgment  iu  favor  of  plaintiff,  de- 
fendants bring  error.    Affirmed. 

Chas.  H.  Toll  and  Wm.  B.  Barbour,  for 
plalntifi's  in  error.  R.  D.  Thompson,  for  de- 
fendant in  error. 

STEELE,  J.  The  Western  Bank  &  Safe 
Deposit  Company,  in  a  suit  brought  against 
Fred  O.  Kllham,  attached  certain  real  estate 
situated  In  Logan  county  and  standing  in  the 
name  of  L.  O.  Kllham.  Judgment  was  sub- 
sequently rendered  against  Fred  O.  Kilham, 
the  attachment  sustained,  and  the  Judgment 
ordered  to  lie  satisfied  (the  defendant  being 
a  nonresident)  out  of  the  attached  property. 
Subsequently,  and  on  August  11,  1898,  the 
bank  commenced  its  action  in  the  district 
court  against  the  plaintiffs  in  error.  In  the 
complaint  it  is  set  forth  In  general  terms 
that  Judgment  was  rendered  against  Fred  C. 
Kllham,  and  the  attachment  sustained,  as 
above  stated,  and  that  although  the  title  to  a 
one-half  Interest  in  and  to  the  property  at- 
tached stood  at  the  time  of  his  death  in  the 
name  of  Leonard  O.  Kilham,  the  said  Leon- 
ard G.  Kilham  did  not  own  the  said  one-half 
Interest  but  that  one-half  of  said  one-half 
interest  was  held  in  trust  for  the  benefit  and 
use  of  the  said  Fred  O.  Kllham,  the  said 
Fred  O.  Kllham  having  paid  the  purchase 
price  for  said  one-quarter  interest,  and  that 
the  said  Fred  C.  Kilham  was  in  fact  and 
truth  the  owner  of  said  one-quarter  Interest 
so  held  in  trust,  and  that  snch  trusteeship' 
and  the  Interest  of  said  Fred  C.  Kllham  does 
not  appear  of  record  in  said  Logan  county;  that 
said  L.  C.  Kllham  had  no  Interest  in  and  t» 

said  quarter  interest  in  said  n 

Digitized  by 


410 


70  PACiriO  REPORTBB. 


(Colo. 


than  as  a  mere  trnstee  for  said  Fred  C.  KIN 
bam;  that  L.  C.  Kilbam  died  testate  Id 
April,  1897,  leaving  as  his  sole  heirs  at  law 
Lizzie  C.  Kllham,  bis  widow,  and  tbe  said 
Fred  C.  Kilbam,  his  son;  that  by  the  will  of 
said  L.  C.  Kilbam  tbe  mtdivided  one-half  of 
his  property  (except  a  few  small  bequests)  Is 
4eTi8ed  to  Lizzie  C.  Kilbam,  and  an  undivided 
one-half  thereof  to  Edward  H.  Ryan,  as 
trustee  for  the  said  Fred  C.  Kilbam;  that  the 
■aid  Fred  O.  Kilbam  has  no  other  property  In 
Colorado;  that  be  Is  wholly  Insolvent;  that 
a  cloud  Is  cast  upon  the  title  of  said  Fred  O. 
Kllham.  And  praying  that  said  Fred  O. 
Kilbam  be  declared  to  be  the  owner  of  an  on- 
divided  one-quarter  interest  in  said  property, 
that  tbe  attachment  levy  be  declared  to  be 
a  lien  upon  the  undivided  one-quarter  inter- 
est of  the  said  Fred  C.  Kilbam,  and  that  the 
defendants  Lizzie  0.  Kilbam  and  Edward 
H.  Ryan  be  declared  to  have  no  right,  title, 
or  interest  In  and  to  said  one-quarter  Inter- 
est of  said  Fred  C.  Kilbam.  The  defendants 
filed  separate  answers.  The  answer  of  Fred 
C.  Kllham  denies  knowledge  or  information 
concerning  the  attachment  and  Judgment  set 
forth  In  the  complaint:  alleges  that  he  has 
no  Interest  in  the  land  described  in  tbe  com- 
plaint, and  denies  that  he  paid  tbe  purchase 
price,  or  any  part  thereof;  and  alleges  that 
Leonard  C.  Kilbam  was  at  the  time  of  bis 
death  tbe  legal  and  equitable  owner  of  an 
undivided  one-half  thereof,  that  tbe  said  prop- 
erty was  not  held  in  trust  for  him  by  his  fa- 
ther, and  that  he  has  no  interest  In  the  said 
property  except  as  a  devisee.  The  cause  was 
tried  January  26,  1699.  At  the  close  of  tbe 
testimony  plaintiff  was  granted  leave,  over 
the  objection  of  the  defendants,  to  amend  its 
complaint  Tbe  amendment  strikes  from  the 
complaint  the  allegation  that  an  undivided 
one-quarter  interest  in  the  land  was  held  In 
trust  by  the  snid  h.  C.  Kilbam  for  the  use  and 
benefit  of  the  said  Fred  C.  Kllham,  the  said 
Fred  C.  Kilbam  having  paid  tbe  purchase 
price  thereof;  and  substitutes  paragraphs  in 
substance  alleging  that  on  June  29,  1887,  the 
said  Leonard  0.  Kilbam,  for  a  good  and 
valuable  consideration,  declared  by  an  instru- 
ment In  writing  duly  signed  that  be  had  sold 
and  assigned  an  equal,  undivided  one-eighth 
interest  in  said  land  and  certain  contracts  of 
purchase,  and  that  the  said  Fred  C.  Kll- 
ham owned  a  one-eighth  Interest  in  said 
land  and  land  contracts,  and  that  on  Novem- 
ber 11. 1S90.  said  Leonard  C.  Kilbam  gave  the 
said  Fred  0.  Kilbam  an  addHlonal  one-eighth 
interest  in  and  to  all  of  said  property,  and  de- 
clared such  additional  biterest  by  indorsement 
upon  said  instrument  In  writing,  and  that  the 
same  was  duly  delivered  to  tbe  said  Fred  0. 
Kllham;  that  tbe  said  Leonard  C.  Kilbam, 
from  and  after  June  29, 1887.  up  to  November 
11,  18'M,  held  tbe  title  In  and  to  a  one-eighth 
interest  In  said  land  and  land  contracts  In 
trust  for  said  F.  C.  Killiam,  and  that  from 
November  11,  1890,  until  his  death,  in  1897, 
'the  said  Leonard  O.  Kilbam  held  tbe  tiUe  In 


and  to  a  one^inarter  Interest  In  said  land  and 
land  contracts  and  land  obtained  under  said 
contracts  in  trust  for  said  F.  C.  Klliiam;  that 
from  and  after  Noveml)er  11,  1890,  the  said 
Fred  C.  Kilbam  contributed  one-fourth  of 
all  moneys  required  for  use  In  paying  the 
taxes  on  said  lands  and  the  annual  install- 
ments payable  on  said  land  contracts,  add 
other  expenses  Incurred  In  maintaining  said 
property,  until  tbe  year  1895,  when,  because 
of  lack  of  necessary  funds,  he  was  unable  to 
make  further  contributions  or  payments;  that 
at  the  time  of  tbe  death  of  said  Leonard  C. 
Kllham  tbe  said  Fred  O.  Kilbam  was  in  fact 
and  in  truth  the  owner  of  such  undivided  one- 
quarter  Interest  In  said  land  held  In  trust 
for  him.  A  motion  to  strike  the  amendment 
was  interiMsed  upon  tbe  ground,  among  oth- 
ers, that  the  amendment  changed  tbe  cause  of 
action  attempted  to  be  stated  in  the  original 
complaint  The  motion  having  l)een  denied, 
and  the  objection  to  tbe  amendment  being 
overruled,  tbe  defendants  filed  an  answer  ad- 
mitting tbe  execution  of  an  instrument  in 
writing  such  as  described  in  the  complaint 
but  denied  that  there  was  any  consideration 
for  it  denied  that  any  property  was  sold  or 
transferred  thereby,  and  denied  that  said  In- 
strument was  ever  delivered.  Upon  the  trial, 
defendants  objected  to  any  testimony  being 
received  upon  the  gronnd  that  the  complaint 
did  not  state  a  cause  of  action,  and  tbe  ob- 
jection was  overruled.  The  will  of  Leonard 
C.  Kilbam  was  admitted  In  evidence  over 
tbe  objection  of  tbe  defendants.  Plaintiff's 
witnesses  were  permitted  to  testify  from  the 
books  of  the  plaintiff,  and  the  books  of  ac- 
count were  admitted  In  evidence.  The  wit- 
ness Johnson  was  permitted  to  testify,  over 
the  objection  of  tbe  defendant,  to  conversa- 
tions witb  Leonard  C.  Kllham.  Tbe  Judg- 
ment was  for  the  plaintiff,  the  decree  ad- 
judging tbe  defendant  Fred  C.  Kllham  to  be 
tbe  owner  of  the  land  described  In  the  com- 
plaint, and  declaring  that  the  plaintiff  bad 
a  valid  and  subsisting  lien  upon  tbe  prem- 
ises under  and  by  virtue  of  the  attachment 
proceeding.  The  case  comes  here  by  writ  of 
error.  The  assignments  of  error  will  be  con- 
sidered in  the  course  of  tbe  opinion. 

We  shall  not  consider  the  assignments  of 
error  which  relate  to  the  reception  of  testi- 
mony, because  we  are  of  the  opinion  that 
there  is  sufficient  unobjectionable  evidence 
to  sustain  the  Judgment  The  documentary 
evidence  and  the  testimony  of  the  defendant 
win  sustain  the  decree.  The  objection  to 
any  testimony  upon  the  ground  that  tbe  com- 
plaint did  not  state  a  cause  of  acti  in  was 
properly  overruled.  Both  the  original  and 
the  amended  complaint  stated  a  cause  of  ac- 
!  tion,  and  we  are  of  opinion  that  the  court 
I  did  not  err  in  permitting  the  complaint  to  be 
amended  to  correspond  with  the  proof,  as 
provided  by  the  Code.  Tbe  objection  that 
the  amendment  states  anotbor  cause  of  ac- 
tion was  properly  overruled.  No  new  cause 
of  action  is  stated.  Tbe  original  ^complaint 
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charges  that  the  land  is  beld  in  trust  t<x  F. 
C  Kilbam,  and  alleges  tbat  the  trust  cre- 
ated is  that  implied  from  the  payment  of  the 
purchase  price.  Upon  the  trial  it  was  shown 
that  the  said  U  C.  Kilbam  had,  by  writing, 
declared  a  trust  In  favor  of  his  son,  F.  C. 
Kilbam,  and  there  Is  not  a  change  of  the 
cause  of  action,  although  in  the  original  com- 
plaint a  resulting  trust  was  pleaded,  while 
in  the  amended  complaint  an  express  trust 
was  alleged.  The  suit  was  brought  to  re- 
move a  cloud  from  the  title  of  the  defend- 
ant in  the  attachment  suit  In  both  com- 
plaints the  theory  upon  which  the  plaintiff 
seeks  to  recover  is  that  the  pro];>erty  is  held 
in  trust  by  L.  C.  Kilbam  for  the  use  and 
benefit  of  his  son,  F.  C.  Kilbam.  Judge  Bel- 
ford,  speaking  for  this  court,  in  Logan  t. 
Clough,  2  Colo.  323,  said:  "When  it  is  aver- 
red that  the  property  was  held  In  trust  for 
the  plalntUf  under  tbe  act  of  congress,  and 
that  by  virtue  of  such  act  the  deed  of  con- 
veyance was  made,  I  apprehend  that  that 
averment  notified  the  defendant  that  the 
plaintiir  was  claiming  as  a  beneficiary  of 
such  tmst  Nor  am  I  aware  of  any  rule 
which  requires  the  pleader  to  state  in  his 
bill  every  fact  which  makes  up  the  trust 
Tbe  tmst  once  alleged,  the  method  of  estab- 
lishing it  belongs  to  tbe  domaUi  of  evidence." 
It  is  urged  that  the  complaint  in  tbe  cause 
does  not  show  the  jurisdictional  facts  neces- 
sary to  tbe  rendition  of  the  judgment  and  the 
sostalnlng  of  the  attachment  in  the  original 
suit;  that  It  does  not  appear  that  the  action 
was  brought  upon  a  contract  debt,  or  that 
the  aflS  davit  stated  the  nature  of  tbe  indebt- 
edness, or  that  there  was  a  valid  levy,  or 
any  return  of  the  writ,  or  a  valid  or  proper 
service  by  publication,  or  that  the  service  by 
publication  was  regular,  or  that  there  is  any 
proper  return  of  the  writ,  or  that  the  affi- 
davit for  publication  gave  the  post-office  ad- 
dress of  the  defendant  or  stated  that  it  was 
imkcown,  or  that  summons  was  mailed  to 
his  post-office  address;  that  tbe  complaint 
shows  tliat  the  order  for  publication  was  pub- 
lished, and  not  the  summons;  that  it  does 
not  appear  In  the  complaint  that  the  paper 
in  which  the  publication  was  made  was  a 
public  newspaper.  The  court  overruled  these 
objections,  and  the  ruling  of  the  court  is  as- 
signed for  error.  Tbe  objections  should  have 
been  overruled.  In  an  action  upon  a  judg- 
ment It  is  unnecessary  to  show  by  averment 
the  Jurisdiction  of  the  court  "It  is  an  ele- 
mentary rule  that  tbe  jurisdiction  of  courts 
at  general  jurisdiction  Is  to  be  presumed. 
and  It  follows  that  the  judgments  and  de- 
crees of  such  courts  are,  in  all  cases,  of  at 
least  prima  facie  validity.  In  asserting  such 
a  judgment  or  decree  as  a  cause  of  action  or 
as  a  ground  of  defense,  tbe  pleader  need 
state  no  jurisdictional  facts.  'It  was  long 
ago  settled  that  in  pleading  a  judgment  it  is 
unnecessary  to  show  by  averment  that  the 
court  had  jurisdiction.'  *  *  •  If  the  court 
bad  no  jurisdiction,  that  fact  should  be  rais- 


ed by  defendant's  plea."  Bruckman  v.  Taus- 
sig, 7  Colo.  561,  5  Pac.  152. 

A  copy  of  the  writ  of  attachment  and  a 
copy  of  the  notice  served  upon  the  agent  for 
the  heirs  and  legatees  of  L.  C.  Kilbam  is  set 
out  in  the  complaint.  It  appears  that  the 
writ  was  filed  with  the  clerk  and  recorder 
on  tbe  10th  of  March,  1898,  and  that  the  no- 
tice was  served  on  the  9th  of  March.  Coun- 
sel say  that  the  notice  having  been  served 
before  the  vrrlt  was  filed,  the  notice  was  un- 
true, and  entirely  Ineffectual.  The  Code  re- 
quires notice  to  be  served  upon  the  owners 
of  property  before  the  levy  Is  made.  The 
purpose  is  to  notify  them  that  the  property 
has  been  levied  upon,  and  the  mere  fact  that 
tbe  notice  was  serveid  the  day  preceding  the 
levy  will  not  defeat  the  levy.  Tbe  notice 
was  served  upon  Johnson  as  agent  for  the 
heirs  and  legatees  of  Kilham.  The  objec- 
tion is  that  no  estate  Involved  descended  to 
heirs  or  legatees,  because  real  property  pass- 
es by  will  to  devisees.  Tbe  objection  Is  not 
meritorious.  Tbe  notice  served  Its  purpose, 
and  the  defendants  were  not  prejudiced,  nor 
have  their  rights  been  Intrlngeid,  by  the  over- 
ruling of  the  objection. 

The  only  question  remaining  for  our  con- 
sideration Is  that  presented  in  the  assign- 
ment which  states  that  the  evidence  Is  insuf- 
ficient to  justify  the  finding  and  judgment 
The  evidence  shows  that  on  June  27,  1SS7, 
Ii.  C.  Kilham  and  0.  W.  Johnson  entered  in- 
to a  contract  In  writing  with  H.  E.  Tedmon 
and  B.  8.  Tedmon  for  the  sale  by  them  to 
the  Tedmons  of  an  eijual  one-fourth  Interest 
In  and  to  all  horses,  cattle,  live  stoclt,  ranch 
tools  and  Implements,  and  certain  land  con- 
tracts. Upon  this  instrument  is  an  assign- 
ment In  tbe  handwriting  of  L.  C.  Kilbam, 
and  signed  by  him,  dated  June  29.  1887,  in 
which  the  said  L.  0.  Kilham  recites  that  for 
value  received,  he  has  sold  and  assljined  to 
Fred  C.  Kilbam  an  undivided  one-eighth  in- 
terest In  the  land  contracts  aforesaid  and  In 
320  acres  of  deeded  land,  and  an  equal  un- 
divided one-eighth  interest  in  all  live  stock, 
cattle,  horses,  harness,  saddles,  wagons, 
ranch  tools  and  implements,  "and  all  other 
personal  property  upon  our  ranch  In  Logan 
county,  Colorado,  a  three-fourths  Interest  In 
which  was  sold  by  Tedmon  to  Kilham  & 
Johnson  on  the  27th  day  of  June,  1887." 
And  upon  this  instrument  in  the  same  hand- 
writing, appear  these  words:  "The  interests 
In  the  two  ranches  and  In  the  live  stock  and 
personal  property  on  them  stand  at  this  date 
as  follows,  to  wit:  L.  C.  Kilbam,  two- 
eighths;  Fred  C.  Kilham,  one-eighth;  C.  W. 
Johnson,  three-eighths:  B.  S.  Tedmon,  two- 
eighths.  June  29th,  18.S7."  Across  tbe  face 
of  that  part  of  the  instruraent  on  which  the 
assignment  to  Fred  C.  Kilham  is  written, 
these  words  and  figures  in  the  handwriting 
of  Leonard  C.  Kilham  appear:  "November 
lltb,  1890.  this  assignment  canceled,  and 
new  assignment  made  of  a  one-quarter  in- 
terest Ii.  O.  K."  This  document^was^DEo- 
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duced  at  tbe  trial  by  Johnson,  mentioned  in 
the  contract,  who  stated  that  it  was  found 
by  him  in  a  tin  box  containing  papers  relat- 
ing to  tbe  affairs  of  Kilham  &  Johnson;  that 
the  box  was  Icept  at  the  Western  Banlc  & 
Safe  Deposit  Company;  and  that  the  said 
Fred  C.  Kilham  had  access  at  all  times  to 
tbe  said  Ik)x,  and  had  a  key  thereto.  Tbe 
books  of  the  bank  showed  the  accounts  of 
Kilham  &  Johnson,  of  L.  C.  Kilham,  and 
Fred  C.  Kllbnm.  Deposit  slips  and  checks 
in  tbe  handwriting  of  Fred  C.  Kilham  were 
offered  in  evidence.  Exhibit  C,  in  the  hand- 
writing of  L.  C.  Kilham,  Is  a  statement  that 
certain  dividends  were  on  deposit  in  bank  to 
the  credit  of  Kilham  &  Son  and  others.  Tbe 
witness  Johnson  testified  that  the  dividends 
so  paid  were  from  tbe  sale  of  certain  cattle 
and  live  stock  upon  the  ranch  In  question. 
The  amount  of  dividend  received  by  Kilham 
&  Son  was  $1,500.  The  witnesses  Blakeney 
and  Duncan,  bookkeepers  of  tbe  Western 
Bank,  testified  from  the  books  of  the  bank 
and  from  checks  and  deposit  slips  that  when, 
on  the  date  of  certain  deposit  slips,  deposits 
were  made  to  the  credit  of  KUbam  &  John- 
son, that  of  the  total  deposit  Johnson  con- 
tributed one-fourth,  Kilham  tc  Son  one- 
fourth,  and  F.  C.  Kilham  one-fourth;  that 
certain  deposit  slips  In  the  handwriting  of 
F.  C.  Kilham  showed  that  Fred  C.  Kilham 
contributed  funds  to  tbe  account  of  Kilham 
&  Son.  Johnson  testified  that  certain  checks 
drawn  upon  the  Kilham  &  Johnson  account 
were  In  the  handwriting  of  Fred  C.  Kilham, 
aud  were  for  tbe  purchase  price  In  one  in- 
stance, and  for  the  installments  due  upon 
the  Innd  contracts,  and  for  taxes  and  ex- 
penses of  the  ranch.  Tbe  financial  part,  so 
the  witness  testified,  really  devolved  on  Fred 
to  see  that  these  payments  were  kept  up  and 
the  taxes  paid.  They  were  most  always 
paid  out  of  tbe  bank  In  Denver.  The  larger 
part  of  tbe  money  transactions  were  pay- 
ments made  when  L.  C.  Kilham  was  not 
present  and  was  not  consulted.  These  pay- 
ments were  largely  fixed  charges.  F.  C. 
Kilham  testified  that  he  never  saw  the  as- 
signment that  was  offered  in  evidence.  He 
further  said:  "I  owed  my  father  money. 
One  day  my  father  asked  me  if  I  would  pay 
Into  tbe  account  of  Kilham  &  Son  enough 
to  make  up  at  least  one-balf  the  payments 
he  had  to  make  upon  the  ranch  property, 
and  thereby  reimburse  blm  to  such  extent 
as  I  could  for  the  amount  of  money  I  bad 
borrowed  of  him.  And  In  pursuance  of  that 
talk,  when  those  payments  came  due,  I  de- 
posited my  own  money  Into  the  account  of 
Killiam  &  Son,  making  my  father's  check 
for  the  same  amount,  and  then  depositing 
tbe  amount  to  tbe  credit  of  Kilham  &  John- 
son. I  did  not  always  have  the  money  to 
pay  as  much  as  my  father,  and  I  ofttimes 


paid  It,  and  overdrew  my  acconnt  to  pay  it 
I  think  I  paid  into  tbe  account  In  the  neigh- 
borhood of  two  thousand  dollars.  I  had  no 
Interest  in  tbe  account  of  Kilham  &  Son.  It 
belonged  to  my  father.  He  thought  It  might 
give  me  a  little  more  prestige  with  the  bank 
to  have  tbe  account  that  way.  I  drew  cbeclv 
upon  tbe  Kilham  &  Johnson  and  Kilham  ft 
Son  accounts  as  the  agent  of  my  father.  I 
also  drew  against  my  father's  private  ac- 
count. I  commenced  making  payments  on 
the  ranch  In  1889,  1890,  or  1891.  Up  to  that 
time  my  father  had  never  asked  me  to  con- 
tribute anything  toward  the  payment  of  the 
debt  I  owed  him.  In  1888  my  father  loaned 
me  twelve  thousand  dollars,  and  at  the  same 
time  asked  me  to  pay  back  the  three  thou- 
sand dollars  borrowed  by  payment  on  the 
land  contracts  as  fast  as  I  could.  I  sold  my 
Interest  In  the  State  National  Bank  for  about 
thirty  thousand  dollars,  but  did  not  pay  any- 
thing on  my  father's  debt,  because  I  could 
make  use  of  the  money  In  some  other  way,, 
and  kept  paying  In  small  dribs  on  the  ranch: 
and  In  June,  1892,  after  I  had  received  the 
thirty  thousand  dollars,  I  paid  four  dollare 
and  fifty  cents  on  account  of  tbe  ranch,  one- 
fourth  of  tbe  total  amount  paid  on  that  day. 
I  heard  Blakeney  and  Duncan  testify  that  on 
certain  dates  deposits  would  be  made  to  tbe 
credit  of  Kilham  &  Johnson,  and  then  on  the 
same  dates  would  appear  upon  the  books- 
checks  drawn  upon  my  Individual  account 
for  one-fourth  the  amount  deposited;  and  it 
Is  a  fact  that  when  those  payments  were 
made  on  account  of  land  that  I  would  put 
money  Into  the  account,  as  they  testified." 
By  thus  testifying,  the  defendant  Fred  C. 
Kilham  admitted  the  facts  as  stated  by  the 
witnesses  Blakeney  and  Duncan,  and  cor- 
rot>orated  the  testimony  of  the  witness  John- 
son. His  story  that  the  payments  of  Install- 
ments on  the  land  contracts  and  for  tbe  tax- 
es and  expenses  of  the  ranch  were  made 
pursuant  to  an  agreement  with  bis  father, 
and  that  whenever  payments  were  so  made 
by  him  they  were  made  In  reduction  of  the 
debt  due  his  father,  is  improbable,  and  in- 
consistent, and  tbe  trial  com-t  undoubtedly 
disbelieved  him.  The  ranch  consists  of  near- 
ly 10  sections  of  land,  and,  although  the 
proof  in  support  of  the  trust  In  four  quarter 
sections  is  not  so  clear  and  convincing  a» 
that  given  In  support  of  the  trust  In  the  re- 
maining portions  of  the  ranch,  we  think  that 
the  trust  was  sufiSciently  estaoUshed,  and 
that  there  was  ample  unobjectionable  evi- 
dence to  sustain  the  finding  that  the  undivid- 
ed one-fourth  of  the  land  was  held  by  £•.  C. 
Kfltaam  In  trust  for  tbe  use  and  benefit  <^ 
his  son,  Fred  C   Kilham. 

Perceiving  no  error  In  tbe  proceedings 
prejudicial  to  the  defendants,  the  Judgment 
Is  affirmed.    Affirmed. 


Digitized  by 


Google 


Oolo.) 


DOWNING  NORTH  DENVEB  LAND  CO.  v.  BURNa 


413 


PE»PLE  ex  rel.  POST,  Atty.  Gen.,  v.  AMER- 
ICAN SMELTING  &,  REFINING 
CO.  et  al. 

(Sapretne  Conrt  of  Colorado.    Oct.  6,  1902.) 

qVO    WARRANTO-ISSUANCB    FROM    8UPRBUB 
COURT. 

1.  While  the  supreme  conrt.  as  well  as  the 
district  conns,  nuaer  the  constitution,  has  oriK- 
inal  jnrisdiction  in  qno  warranto,  the  writ  will 
not  be  issned  from  the  supreme  conrt  to  forfeit 
franchise  of  a  corporation  when  it  appears  that 
law  issues  are  to  be  raised,  and  tlut  the  facts 
are  controverted:  bnt  the  remedy  should  b* 
taken  in  the  district  court. 

Application  by  the  people,  on  the  relation 
of  Cbarles  C.  Post,  as  attorney  general,  for 
leare  to  apply  for  a  writ  of  qno  warranto 
against  the  American  Smelting  &  Refining 
Company  and  others.    Application  denied. 

C.  C.  Post  Atty.  Gen.,  and  Jamea  D.  Mer- 
wln,  CiCBiir  A.  Roberts,  and  George  M.  Post, 
AsBt.  Attys.  Gen.,  for  plalntUt.  Wolcott, 
Talle  ft  Waterman,  for  defendants. 


PER  CURIAM.  Upon  the  closing  day  of 
the  April.  1902,  term  of  this  court  the  at- 
torney general  presented  an  application  for 
leave  to  file  a  complaint  for  a  writ  of  qno 
warranto.  The  prayer  of  the  complaint  was 
for  Judgment  that  the  franchises  and  rights 
of  defendant  corporations  be  forfeited,  and, 
pending  the  proceeding  sought  to  be  Institut- 
ed, asked  for  the  appointment  of  a  receiver 
to  take  possession  of  their  property,  upon 
the  ground  that  they  bad  combined  to  create 
a  m,onopoiy,  and  bad  entered  Into  an  unlaw- 
ful conspiracy  to  prevent  competition  In  the 
smelting  and  refining  of  ores  In  this  state, 
and  to  restrain  free  trade  and  commerce 
therein,  in  violation  of  their  charter  obliga- 
tions, and  contrary  to  the  laws  of  the  state. 
The  attorney  general  had  icnown  for  some 
time  that  the  April  term  of  court  would  be 
adjourned  on  the  day  above  mentioned.  Un- 
der onr  mies  the  application  could  not  be 
passed  upon  until  briefs  of  the  parties  were 
filed.  If  they  desired  to  be  heard;  and,  as 
both  parties  availed  themselves  of  this  right 
this  necessarily  carried  the  cause  over  to 
the  next  term.  When  the  application  was 
first  presented,  the  court  suggested  that  the 
Jurisdiction  invoiced  was  with  great  reluc- 
tance, and  only  upon  extraordinary  occa- 
sions, exercised;  that  the  district  conrts,  by 
the  constitution,  were  invested  with  original 
Jurisdiction  of  all  such  matters,  and  furnish- 
ed the  proper  forum  in  which  to  commence 
such  proceedings;  and  further  stated  tliat 
If  the  desire  was  for  an  early  hearing,  then 
was  the  reason  particularly  strong  why  the 
action  be  brought  in  the  appropriate  district 
court  where  the  Issues  could  be  settled  dur- 
ing vacation,  and  the  cause  be  speeded  to  a 
hearing  sooner  than  if  started  here.  Not- 
withstanding this  intimation  of  the  attitude 
of  the  court  with  respect  to  the  application, 
the  attorney  general  chose  to  press  it  and 


the  court  fi.xed  a  short  time  for  the  filing  of 
briefs.  He  filed  bis  first  brief  within  that 
time,  and  defendants,  appearing  specially  to 
resist  the  application,  filed  their  answer  with- 
in the  time  fixed,  but  the  attorney  general 
asked  for  and  was  granted  several  continu- 
ances for  his  reply  brief,  which  was  not 
filed  till  September  3d,  Just  before  the  open- 
ing of  the  present  term.  As  we  are  dearly 
of  opinion  that  the  application  must  be  de- 
nied, we  express  no  opinion  whatever  as  to 
its  merits,  or  as  to  the  sufficiency  of  the  com- 
plaint accompanying  the  same.  While  this 
court  nnder  the  constitution,  has  origin.'il 
Jurisdiction  to  grant  writs  of  quo  warranto, 
yet  from  the  very  beginning  until  the  pres- 
ent time  only  where  questions  public!  Juris 
were  involved,  and  where  extraordinary  and 
imperative  reasons  exist  therefor,  have  they 
been  entertained.  It  appears  that  not  only 
are  law  issues  to  be  raised,  but  tbe  facts  are 
to  be  controverted.  This  court  does  not  have 
the  facilities  enjoyed  by  the  district  courts 
for  the  trial  of  Issues  of  fact.  From  our 
own  experience  and  that  of  our  predecessors 
In  this  court,  we  are  saUsHed  that  this  con- 
troversy can  be  more  speedily  disposed  of 
by  Instituting  the  action  In  the  proper  dis- 
trict court  where  the  issues  of  law  and  fact 
may  be  settled,  and  all  extraneous  and  on- 
necessary  questions  eliminated  before  the 
cause  comes  here.  If  at  all.  Under  the  stat- 
ute and  the  practice  the  cause  may  be  ad- 
vanced both  in  the  district  court  and  here, 
and  by  pursuing  tbe  usual  course  of  begin- 
ning in  the  district  court  final  determination 
will  be  bad  as  quickly  as  if  tbe  proceedings 
were  begun  here.  If,  as  stated  by  tbe  attor- 
ney general  In  explanation  of  the  dday  in 
beginning  tbe  contemplated  action,  he  be- 
came possessed  of  the  necessary  evidence 
only  a  short  time  before  be  moved  in  tbe 
matter,  this  furnishes  no  ground  for  depart- 
ing from  the  settled  practice  by  permitting 
him  to  begin  here,  rather  than  In  the  district 
court  But  it  is  not  biappropriate  to  observe 
that  If  the  unlawful  combination  was  form- 
ed. It  was  before  the  ofllcial  term  of  tbe 
attorney  general  began,  and,  if  tbe  wrongs 
alleged  were  so  grievous  as  he  asserts.  It 
would  seem  that  those  upon  whom  they  were 
visited  might  have  furnished  him  wltb  the 
facts  necessary  to  maintain  this  action,  and 
at  such  time  dnring  his  term  as  that  there 
would  be  a  reasonable  probability  of  ob- 
taining a  decision  loefore  its  expiration. 
Tbe  application  for  leave  to  file  Is  denied. 


DOWNING  NORTH  DENVER  LAND  CO.  v. 
BURNS. 

(Supreme  Court  of  Colorado.    Oct.  6,  19020 

MORTOAOES  —  FORECLOSURE  —  PLEADINO  - 
DENIAL  OF  INFORMATION— OBJECTION'S  TO 
PLFAniNO— MOTION  TO  STRIKE— DEFAULT- 
JUDG  M  ENT— PROOF. 

1.  Where  a  statute  requires  a  denini  on  In- 
formation and  belief  to  alleRe  that  the  plencler 
has  "not  knowledge  or  iufprmatlqm  t^EKwfajcb 
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to  base  a  belief,"  an  aUegatinn  that  the  pleader 
had  not  "sufncient  information  on  which  to 
base  a  belief"  was  iusuSlcient. 

2.  Where  a  denial  in  an  answer  was  not  in 
complianoe  with  the  statute,  advantoBe  thereof 
may  be  taken  by  motion,  or  the  allegation  may 
he  treated  as  not  tendering  an  issue. 

3.  Code,  {  62,  provides  that  when  an  action 
is  broiiRht  oo  a  written  instrnment,  and  the 
complaint  contains  a  copy  thereof,  the  Keniiine- 
ness  and  due  execution  thereof  are  deemed  ad- 
mitted, unless  the  answer  denying  the  same 
be  verified.  Section  16S,  providing  for  judg- 
ment on  defaults,  declares  that  if  the  taking  of 
an  account  or  the  proof  of  any  fact  be  neces- 
sary to  enable  the  court  to  assess  the  damages 
or  give  judgment,  the  court  may  hear  the  proof, 
etc,  field,  that  neither  of  such  sections  re- 
quired proof  of  the  execution  of  a  mortgage  as 
a  condition  precedent  to  a  jndgment  by  default 
for  failure  of  the  defendant  to  plead. 

Appeal  from  district  court,  Arapaboe  Goan- 

iy. 

Action  by, John  F.  Bums  against  the  Down- 
ing Nortli  Denver  Land  Company  to  foreclose 
a  deed  of  trust  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  plaintiff  (appellee  here)  began  suit  In 
tbe  district  court  for  the  foreclosure  of  a  deed 
of  trust  Tbe  complaint  alleges  the  due  exe- 
cution of  a  promissory  note  by  the  defendant 
for  the  sum  of  $2,368.11;  that  tbe  note  has 
become  due.  and  that  no  part  or  portion  of 
the  principal,  and  only  one  Installment  of  tbe 
Interest,  has  been  paid;  tbe  due  execution 
and  record  of  a  deed  of  trust  by  the  defend- 
ant to  secure  the  payment  of  tbe  note,— and 
sets  forth  a  condition  contained  In  tbe  deed  of 
trust  authorizing  tbe  sale  of  property  in 
case  of  default  in  tbe  payment  of  tbe  note. 
The  defendant  answered,  admitting  the  exe- 
cution of  the  note,  and  denying  the  other  alle- 
gations of  tbe  complaint  In  tbe  following 
terms:  "This  defendant  batb  not  and  can- 
not obtain  sulMcient  Information  upon  which 
to  base  a  belief."  A  motion  to  strike  tbe  an- 
swer and  for  Judgment  upon  tbe  pleadings 
was  Interposed,  and  that  portion  of  tbe  mo- 
tion asking  that  tbe  answer  be  stricken  was 
granted;  that  portion  asking  for  Judgment 
upon  the  pleadings  being  denied.  Twenty 
da.Ts  thereafter,  tbe  attorneys  for  tbe  parties 
being  present,  tbe  following  order  was  en- 
tered: "And  thereupon  this  cause,  coming 
on  to  be  beard  upon  plaintiff's  motion  for 
Judgment  on  tbe  pleadings  against  said  de- 
fendant the  Downing  North  Denver  Land 
Company,  Is  argued  by  counsel,  and  having 
beard  certain  evidence  produced  and  tbe  ar- 
g;ument  of  counsel,  and  being  now  sufficient- 
ly advised  in  tbe  premises,  the  court  dotb 
grant  said  motion.  Wherefore  It  Is  ordered 
by  the  court  that  Judgment  be  entered  herein 
In  favor  of  tbe  plaintiff  and  against  tbe  de- 
fendant, tbe  Downing  North  Denver  Land 
Company,  according  to  plaintiff's  complaint 
and  let  the  decree  for  tbe  same  be  recorded 
In  tbe  Judgment  book."  Tbe  decree  entered 
the  same  day  recites  that  the  motion  to  strike 
the  answer  was  sustaincKl,  and  the  motion 
for  Judgment  upon  tbe  pleadings  was  denied, 
and  that  tbe  defendant  the  Downing  North 


Denver  Land  Company,  having  failed  to  file 
an  amended  answer  witbin  the  time  allowed 
by  the  court  tbe  cause  came  on  to  be  heard 
upon  tbe  complaint,  and  tbe  evidence  sub- 
mitted in  support  thereof.  Then  follows  a 
finding  and  Judgment  In  favor  of  tbe  plain- 
tiff, and  a  decree  for  tbe  sale  of  tbe  property. 
Tbe  mortgage  was  not  produced  at  the  bear- 
ing, and  no  proof  of  its  execution  or  of  its 
terms  was  offered.  Tbe  defendant  company 
excepted  to  the  granting  of  the  motion  for 
Judgment  upon  tbe  pleadings,  and  to  the 
Judgment  and  decree.  The  errors  assigned 
are  that  tbe  court  erred  in  granting  tbe  mo* 
tlon  to  strike  tbe  answer  and  for  Judgment 
ni>on  tbe  pleadings,  that  tbe  court  erred  In 
refusing  defendant  the  right  to  file  an  amend- 
ed answer,  and  that  tbe  court  erred  In  ren- 
dering a  Judgment  against  tbe  defendant, 
and  erred  in  decreeing  a  foreclosure  of  the 
property.    Tbe  case  comes  here  on.appeaL 

Wm.  T.  Rogers  and  John  F.  Mall,  f<Mr  ap- 
pellant 

STEELE,  J.  (after  stating  tbe  facts).  Tbe 
court  did  not  err  in  granting  tbe  motion  to 
strike.  Tbe  denial  not  being  in  tbe  form  pre- 
scribed by  the  statute,  tbe  motion  to  strike 
was  properly  granted.  "Tbe  statute  appears 
to  make  a  distinction  between  tbe  words  In- 
formation' and  'knowledge,'  and  to  say  that 
one  has  not  sufficient  information  upon  wblcb 
to  base  a  belief  Is  not  a  compliance  with  tbe 
statute,  which  requires  It  to  be  stated  tbat 
one  has  not  knowledge  or  information  apon 
wbicb  to  base  a  belief."  James  t.  McPbee, 
9  Colo.  486,  13  Pac,  535;  Haney  ▼.  Pe<H)le. 
12  Colo.  345,  21  Pac.  39;  Irrigation  Ck>.  y. 
Lesher,  28  Colo.  273,  65  Pac.  44.  "Advantage 
of  this  noncompliance  with  the  statute  may 
be  taken  by  motion,  or  tbe  allegation  may  be 
treated  as  not  tendering  an  issue."  Irriga- 
tion (3o.  v.  Lesher,  above. 

Tbe  motion  for  Judgment  upon  tbe  plead- 
ings was  denied,  not  granted.  In  tbe  order 
made  on  tbe  day  tbe  motion  was  beard.  It  la 
recited  tbat  tbe  motion  Is  denied,  although 
from  an  order  made  on  tbe  2d  of  April,  1900, 
It  might  be  inferred  that  tbe  motion  for  Jndg- 
ment upon  tbe  pleadings  was  granted;  but 
tbe  order  also  states  tbat  tbe  court  having 
beard  certain  evidence  produced,  and  tbe  ar- 
gument of  counsel,  granted  said  motion. 
From  the  order  itself.  It  Is  evident  tiiat  tbe 
recital  tbat  tbe  motion  for  Judgment  upon 
tbe  pleadings  was  granted  Is  a  mere  clerical 
misprision,  and  tbat  tbe  order  intended  to  be 
entered  was  tbat  of  default  for  want  of  an 
answer.  Moreover,  the  decree  entered  tbe 
same  day  recites  that  tbe  motion  for  Judg- 
ment upon  tlie  pleadings  was  denied,  and 
tbat  proof  in  support  of  the  allegations  of  tb« 
complaint  was  taken;  tbe  defendant  having 
failed  to  file  an  amended  answer  within  tbe 
time  fixed  by  the  court.  The  record  does  not 
show  that  defendant  was  denied  tbe  right  to 
file  an  amended  answer,  and  we  are  lx>iind 

by  the  recital  in  tbe  decree,  nothing  appear- 
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lug  to  the  contrary,  that  the  defendant  failed 
to  Sle  an  amended  answer  within  the  time 
prescribed  by  the  court 

The  defendant  asserts  that  no  proof  of  the 
execution  of  the  mortgage  was  offered,  and 
that  for  that  reason  the  Judgment  should  be 
rerersed,  and  relies  upon  sections  62  and  168 
of  the  C!ode  to  support  its  contention.  Nei- 
ther section  referred  to  is  applicable  to  the 
case  here.  Section  62  provides  that  "when  an 
action  Jb  brought  upon  a  written  instrument, 
and  the  complaint  contains  a  copy  of  such  in- 
stmment,  or  a  copy  is  annexed  thereto,  the 
genuineness  and  due  execution  of  such  In- 
•trument  Is  deemed  admitted,  unless  the  an- 
•wer  denying  the  same  be  verified";  but 
this  section  does  not  require  a  written  insti>i- 
ment  to  be  copied  into  the  complaint  or  an- 
nesed  thereto,  nor  does  it  forbid  the  ren- 
dering of  a  Judgment  by  default  It  does  pro- 
Tide,  however,  that  unless  the  answ^  is 
vertfled  the  genuineness  and  due  execution 
of  written  instruments  set  out  in  the  com- 
plaint or  annexed  thereto  are  deemed  admit- 
ted, and  this  whether  the  complaint  is  veri- 
fied or  not  Section  1G8  does  not  require 
proof  to  be  taken  in  such  cases.  If  the  court 
can  assess  the  damages  and  give  Judgment 
without  the  taking  of  proof,  he  may  do  so, 
and  it  is  only  in  cases  where  he  cannot  ren- 
der Judgment  without  doing  so  that  he  Is  re- 
quired to  take  proof.  This  section  of  the 
Code  was  under  consideration  in  the  recent 
case  of  Ruth  v.  Smith.  28  Colo.  154,  68  Pac. 
154. 

The  Judgment  Is  right  and  it  la  affirmed. 
Affirmed. 


CREMAR  T.  PEOPLBL 
(Supreme  Court  of  Colorado.    Oct  6,  1002.) 

HOMlCIDB—raSTRUCnONS— INDICTMENT 
—ALLEGATIONS. 

1.  Under  Mills'  Add.  St  S  1433.  an  indict- 
ment for  mnrder  which  is  Id  the  words  of  the 
statute  la  sufficient. 

2.  Where  an  iadictnient  for  murder  gives  tbt 
name  of  the  person  killed,  it  imports  that  de- 
ceased was  a  human  being,  and  do  such  allega- 
tion is  necessary. 

3.  On  appeal  from  a  conviction  of  murder,  thb 
alleged  refusal  of  the  court  to  give  certain  in- 
stnirtions  on  presumption  of  iunocence  and  rea- 
sonable dnnht  i*  no  ground  for  reversal,  where 
the  transcript  shows  no  request  for  the  instruc- 
tions claimed  to  have  been  refnspd.  and  it  ap- 
pears that  the  court  gave  proper  initructiona  as 
to  the  presumption,  etc. 

Error  to  district  court,  EI  Paao  county. 

John  H.  Cremar  was  convicted  of  murder 
In  the  second  degree,  and  he  brings  error. 
Affirmed. 

George  H.  Kohn,  for  plaintiff  in  error. 
C  O.  Post,  Atty.  Gen.,  and  James  D.  Mer- 
wtn  and  George  M.  Post,  Asst  Attys.  Gen., 
for  the  People. 


CAMPBELL,  C.  J.  Defendant  brings  er- 
ror to  set  aside  a  sentence  under  a  conviction 
of  murder  of  the  second  degree.  Owing  to  a 
series  of  misforttmes  which  be  relates  in  his 
briefs,  he  has  not  lodged  in  this  court  such 
a  record  as,  under  the  rules,  entitles  him  to 
have  it  reviewed;  but,  if  all  Irregularities 
and  defects  in  the  transcript  which  has  been 
filed  be  overlooked,  the  Judgment  cannot  be 
disturbed.  The  errors  argued  are  (1)  that 
the  information  does  not  charge  defendant 
with  the  killing  of  a  human  being,  or  with 
any  crime  at  all;  (2)  that  the  court  erred  In 
refusing  to  instruct  the  Jury  as  requested  by 
defendant;  (3)  that  the  court  erred  In  the 
giving  of  certain  instructions. 

1.  The  Information  sets  forth  the  crime 
bi  the  language  of  the  statute,  and  this,  un- 
der section  1433,  Mills'  Ann.  St.,  is  sutilclent 
The  particular  point  urged  under  this  as- 
signment is  that  the  Information  does  not  al- 
lege that  the  deceased  was  a  human  being. 
The  rule  seems  to  be  well  settled  that  where, 
as  in  this  case,  the  name  of  the  person  killed 
Is  given  In  the  Information,  this  Imports  that 
the  deceased  was  a  human  being.  Palmer 
v.  People,  138  111.  356-362,  28  N.  H.  130,  32 
Am.  St  Rep.  146;  State  v.  Smith.  88  La. 
Ann.  301;  10  Bnc.  PI.  &  Prac.  146;  9  Am. 
&  Eng.  Enc.  Law  (1st  Ed.)  638,  note  9.  It 
is  clear  that  under  our  statute  the  Indictment 
charges  defendant  with  the  crime  of  murder. 

2.  The  assertion  that  the  court  refused 
the  request  of  defendant  to  give  the  ordinary 
instructions  respecting  the  presumption  of 
iimocence  that  attends  one  charged  with 
crime,  and  defining  a  "reasonable  doubt"  Is 
not  borne  out  by  the  record  before  us.  That 
which  defendant  claims  is  a  correct  tran- 
script does  not  show  that  a  request  was 
made  or  refused  touching  the  Instructions 
alleged  by  counsel  in  his  brief  to  have  been 
asked  by  him  and  refused  by  the  court.  On 
the  contrary,  it  appears  that  the  Instructions 
upon  these  two  points,  as  approved  In-  the 
case  of  Minich  v.  People,  8  Colo.  440,  9  Pac. 
4,  and  by  Thompson  In  his  work  on  Trials 
(section  2461),  were  given  by  the  court  of  Its 
own  motion. 

3.  If  It  be  assumed  that  the  alleged  tran- 
script contains  all  of  the  Instructions  given 
by  the  court,  then  the  law  applicable  to  the 
facts  as  disclosed  by  the  evidence  was  cor- 
rectly given  to  the  Jury.  The  criticism  by 
defendant  of  the  rulings  of  the  trial  coiut 
might  have  been  entirely  disregarded,  since 
our  practice  has  not  been  complied  with;  but 
as  It  would  seem  that,  upon  the  showing 
made,  the  usual  consequences  of  such  fail- 
ure should  not  be  visited  upon  defendant  we 
have  waived  these  requirements  for  the  pur- 
poses of  this  review,  and,  on  their  merits, 
disposed  of  the  matters  assigned  for  error. 

Finding  no  erroneous  rulings,  the  Judgment 
must  be  affirmed.    Affirmed. 
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STATE  BOARD  OP  EQUALIZATION  et  al. 

T.  PEOPLE  ei  rel.  ATCHISON,  T. 

&  S.  P.  RY.  CO.  et  al. 

(Snpreme  Conrt  of  Colorado.    Oct  6,  1002.) 

APPEAL— TERMINATION  OF  CONTROVERSY  BE- 
FORE DECISION— EFFECT— DISMISSAL. 

1.  Where,  peodinj;  a  writ  of  error  of  an  ac- 
tion to  determine  the  validity  of  the  general 
revenue  act  (l.'ith  Gen.  Assem.  1901),  which 
created  a  board  of  assessors  for  the  taxation 
of  railroad  property,  and  vested  in  such  boards 
the  power  to  tax  railroad  property,  previously 
vested  in  the  state  board  of  equalization,  such 
act  was  repealed,  the  writ  of  error  thereafter 
involved  a  mere  moot  question,  and  the  writ 
would  be  dismissed. 

Error  to  district  court,  Paeblo  coanty. 

Mandamxis  by  the  people,  on  the  relation 
of  the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  and  others,  against  the  state  board 
of  equalization  and  others,  to  compel  the  lat- 
ter to  proceed  under  the  general  revenue  laws 
to  assess  their  property  for  taxation.  From 
an  order  granting  the  writ,  the  board  brings 
error.    Dismissed. 

O.  0.  Post,  Atty.  Gen.,  Cssar  A.  Roberts, 
James  D.  Merwiri,  and  George  M.  Post, 
Asst  Attys.  Gen.  (R.  S.  Morrison,  of  counsel), 
for  plaintiffs  In  error.  Wolcott,  Valle  &  Wa- 
terman, Teller  &  Dorsey,  Rogers,  Cuthbert 
&  Ellis,  E.  E.  Wbitted,  Charles  B.  Cast,  and 
Henry  A.  Dubbs,  for  defendants  In  error. 

PER  CURIAM.  Motion  of  defendants  In 
error  to  dismiss  the  writ  of  error.  Under  the 
law  In  force  before  the  passage  of  the  gen- 
eral revenue  act  of  1901,  the  state  board  of 
equalization  possessed  the  power  of  assessing 
for  taxation  railroad  property.  That  act  pur- 
ported to  take  from  that  board  such  power, 
and  to  confer  it  upon  another  body,  called  the 
"state  board  of  assessors,"  created  by  that 
act.  Certain  railroad  companies  of  the  state, 
because  they  questioned  the  constitutionality 
of  this  provision,  and  claimed  that  the  state 
board  of  equalization  was  the  only  body  that 
could  exercise  such  power,  brought  this  ac- 
tion in  the  district  court  of  Pueblo  county 
for  a  writ  of  mandamus  to  compel  the  equal- 
ization board  to  proceed  under  the  general 
revenue  laws  of  the  state  to  assess  for  taxa- 
tion their  properties.  The  district  court  issued 
the  writ  prayed  for,  to  reverse  which  the  state 
board  of  equalization  sued  out  this  writ  of  er- 
ror, and  upon  its  application  the  same  was 
made  to  openite  as  a  supersedeas.  Pending 
these  proceedings  the  United  States  circuit 
court  for  the  district  of  Colorado,  at  the  In- 
stance of  the  defendants  In  error  here,  enjoin- 
ed the  state  board  of  assessors  from  assessing 
their  property,  and  the  writ  of  injunction  was 
Issued  upon  the  ground  that  under  the  consti- 
tution of  Colorado  such  power  was  vested  in 
the  state  board  of  equalization,  and  the  gen- 
eral assembly  could  not  take  It  away.  Aft- 
erwards the  equalization  board,  through  the 
attorney  general.  Its  counsel,  appeared  In  this 
action  hi  this  court,  and  asked  to  have  enter- 


ed an  order  setting  aside  the  supersedeas 
theretofore  granted,  which  was  done,  the  ef- 
fect of  which  was  to  leave  in  force  the  writ 
of  mandamus  Issued  by  the  district  court; 
and  thereupon  the  state  board  of  equalization 
proceeded  to  comply  wltb  that  writ,  and  as- 
sessed the  property  of  the  railroad  companies 
in  accordance  with  Its  mandate,  upon  which 
assessment  taxes  have  been  levied  and  col- 
lected. It  further  appears  that  the  general 
revenue  act  of  the  13th  general  assembly 
passed  In  1901  was  repealed  at  Its  special 
session  In  1902.  Upon  this  showing  defend- 
ants In  error  ask  a  dismissal  of  the  writ, 
since  there  Is  no  longer  pending  a  controversy 
between  the  parties  to  this  suit.  The  attor- 
ney general.  In  behalf  of  plaintiffs  in  error, 
resists  the  application  upon  the  ground  that  It 
is  for  the  good  of  the  state  to  have  an  adju- 
dication as  to  the  constitutionality  of  the  pro- 
vision taking  from  the  state  board  of  equaliza- 
tion, and  conferring  upon  the  state  board  of 
assessors,  the  power  to  assess  property  of 
this  character,  though  the  statute  so  provid- 
ing is  repealed;  and  upon  the  further  groimd 
that  there  are  other  provisions  of  the  general 
revenue  act  of  1901  imx)osing  certain  licenses 
and  special  taxes,  as  to  the  validity  of  which 
it  is  desirable  to  have  the  opinion  of  this 
court. 

Courts  are  constituted  for  the  purpose  of 
determining  live  questions  between  parties 
who  are  interested  In  or  affected  by  such  de- 
termination. It  is  no  part  of  their  duty  to 
decide  moot  or  merely  abstract  questions. 
This  case  has  passed  beyond  the  moribund 
stage.  It  Is  dead.  The  only  question  in 
which  the  present  parties  are  concerned  Is 
purely  academic,  and  decision  of  It  would  be 
of  no  benefit  to  the  state  or  the  corporations 
concerned.  The  state  board,  having  asked 
for  a  vacation  of  the  supersedeas,  and  having 
fully  satisfied  the  judgment  of  the  district 
court  by  making  the  assessments  which  It 
commanded,  cannot  now  be  heard  to  com- 
plain of  the  very  order  which  It  has  obeyed. 
If  the  judgment  below  should  be  set  aside, 
then  the  assessment  of  railroad  property  for 
the  year  1901  would  be  bivalld,  did  not  the 
assent  of  the  parties  affected  estop  them  to 
complain,  and  the  state  would  gain  nothing 
by  such  decision.  If,  on  the  other  hand,  the 
decision  be  affirmed,  the  act  of  the  board  in 
assessing  the  property  would  not  be  forUfled, 
because  both  the  state  and  the  corporations 
have  alread.v  acknowledged  Its  binding  force. 
It  is  impossible  to  conceive  what  benefit  could 
accrue  to  either  of  the  parties  by  longer  con- 
tinuing this  litigation.  The  plea  that  it  Is 
desirable  to  obtain  the  opinion  of  this  conrt 
as  to  the  validity  of  the  other  provisions  of 
the  general  revenue  act  now  repealed  Is  no 
reason  for  retaining  jurisdiction  of  this  cause. 
If  there  is  any  question  about  their  validity. 
It  may  be  determined  In  on  appropriate  ac- 
tion, where  the  parties  affected  are  present 
In  court,  with  an  opportunity  to  be  beard;  but 
defendants  In  error  are  not  raising  any  ques- 
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tlon  atrant  the  validity  of  such'  provlBlons, 
and  the  state  board  of  equalization  Is  not 
charged  with  the  daty  of  enforcing  them. 

For  these  reasons  the  writ  of  error  is  dis- 
missed. 


BIGCRAPT  T.  PEOPLB. 
(Snpreme  Court  of  Colorado.  Oct.  6,  1902.) 
GRIMTNAL  LAW— INDICTMENT— CONVICTION  ON 
ONE  COUNT— EFFECT  —  TRIAL  —  ELECTION  — 
rCDGES— HOLDING  COURT  IN  DIFFERENT 
DISTRICT— RAPE— BVIDENCB-PREVI0U8  ACTS 
—WITNESSES— CROSS-BXAMINATION—FORCB. 

1.  Where  au  indictment  contained  two  counts, 
and  defendant  was  found  guilty  on  the  secoud 
count  only,  the  rerdlct  amounted  to  an  acquit- 
tal of  the  charge  alleged  in  the  first  count. 

2.  Where  both  counts  in  an  indictment  for 
rape  related  to  the  same  transaction  and  con- 
cerned the  same  defendant,  it  was  within  the 
discretion  of  the  trial  court  to  refuse  defend- 
ant's motion  to  compel  the  prosecution  to  elect 
on  which  count  it  would  proceed. 

3.  Const,  art.  6,  S  12,  providiug  that  Judges 
•f  the  district  court  may  hold  court  for  each 
other,  and  shall  do  so  when  required  by  law, 
aothorizes  a  jndge  of  one  district  to  request  a 

Sdge  of  another  district  to  hold  a  district  court 
his  district  in  a  different  room  from  that  in 
which  the  Jadge  making  the  request  is  holding 
court,  without  regard  to  the  ability  or  disabii- 
ity  of  such  requesting  judge. 

4.  In  a  prosecution  for  rape,  it  was  error  to 
permit  the  state  to  introduce  evidence  of  prior 
acts  of  intercourse  not  within  the  period  of 
Umitations,  and  not  for  the  purpose  of  corrob- 
oration or  explanation. 

5.  Where  prosecutrix  testified  that  defendant 
had  interconrse  with  her  at  various  times  while 
they  were  goiuK  through  certain  woods,  It  was 
error  for  the  court  to  refuse  to  permit  her  to 
be  asked,  after  she  stated  that  a  good  many 
saw  them  ao  into  the  woods,  if  she  could  name 
one  of  such  persons. 

6.  Where  the  state,  in  a  prosecution  for  rape, 
elected  an  act  occurring  between  Christmas 
and  New  Year's,  a  letter  writteu  by  prosecutrix 
to  her  mother  on  .Tanuary  2d,  in  which  she  re- 
lated a  series  of  disgraceful  acts,  extending 
over  a  series  of  years,  which  she  said  had 
taken  place  between  herself  and  defendant,  was 
inadmissible,  -in  the  absence  of  a  showing  why 
the  complaint  was  not  made  earlier. 

7.  In  a  prosecution  for  rape,  prosecutrix  tes- 
tified, with  relation  to  the  act  on  which  the 
state  elected  to  rely,  that  defendant  took  her 
out  into  an  alley  with  him,  and  had  intercourse 
with  her.  The  only  evidence  of  force  was  her 
answer  to  a  general  question,  rdating  to  a  se- 
ries of  acts,  that  defendant  forced  her;  "he 
always  did";  she  tried  to  get  away  from  him, 
and  "never  gave  in  to  him";  and  the  ouly  evi- 
dence of  threat  was  to  kill  her  "if  she  told." 
Btld,  that  the  evidence  of  force  was  not  suffl- 
dent  to  sustain  a  conviction. 

Error  to  district  court,  Arapahoe  county. 
James  W.  Bigcraft  was  convicted  of  rape, 
and  he  brings  error.    Reversed. 

R.  D.  Bees,  for  plaintiff  in  error.  C.  O. 
Post,  Atty.  Gen.,  and  James  D.  Merwln, 
George  14.  Post,  and  Ctesar  A.  Roberts,  Asst. 
Attys.  Gen.,  for  the  People, 

CAMPBELL,  C.  J.  The  defendant,  who  Is 
the  father  of  the  prosecuting  witness,  was 
convicted  of  the  crime  of  rape,  and  sentenced 


T 1.  See    Criminal    Law,    voL    14.    Cent    Dit.    |J 
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accordingly.  They  were  the  only  witnesses 
to  the  material  facts,  and  contradicted  each 
other  In  every  Important  particular.  We  are 
loath  to  disturb  the  verdict  of  a  Jury,  and 
would  not  do  so  In  this  case  were  It  not  so 
clear  that  grave  errors  were  committed  by 
the  trial  court  But  to  allow  the  Judgment 
to  stand  would  be  to  violate  principles  of 
law  which  have  been  repeatedly  enunciated 
by  the  highest  courts  of  this  country  and 
England.  The  Information  contained  two 
counts.  In  the  first  of  which  the  district  at- 
torney avowedly  intended  to  charge  the  de- 
fendant with  carnal  knowledge  of  the  prose- 
cntlng  witness,  a  female  under  the  age  of 
18  years,— "the  age  of  consent,"  under  our 
statute.  In  the  second  count  defendant  was 
charged  with  carnal  knowledge  of  the  same 
female  forcibly  and  agahist  her  will.  In 
the  first  count  there  was  no  necessity  of 
charging  that  the  crime  was  committed  forci- 
bly or  against  the  will  of  the  prosecuting 
witness,  for  she  was  legally  incapable  of 
consenting,  while  in  the  second  such  ele- 
ments were  necessary.  The  first  count  con- 
tained these  superfluotis  averments.  Before 
the  plea  of  not  guilty  was  entered,  defendant 
moved  to  quash  the  first  count  on  the  ground 
of  duplicity,  which  was  overruled  by  the 
court,  and  an  exception  taken,  and  the  ruling 
is  assigned  for  error. 

1.  Since,  by  the  verdict  of  the  Jury,  de- 
fendant was  found  guilty  under  the  second 
count  only,  this  operated  as  an  acquittal  of 
the  first,  which  In  subsequent  proceedings 
must  be  Ignored.  The  first  count,  therefore, 
mtiy  be  omitted  from  the  present  discussion, 
for,  if  all  objections  directed  against  It  are 
tenable,  the  rulings  attacked  were  not  preju- 
dicial to  defendant 

2.  The  second  assignment  of  error  argued 
goes  to  the  ruling  of  the  court  refusing  de- 
fendant's request  to  compel  the  prosecution 
to  elect  upon  which  count  to  rely.  As  al- 
ready stated,  the  attempt  of  the  prosecution 
was,  in  the  first  count,  to  charge  defendant 
with  carnal  knowledge  of  a  female  under  the 
statutory  age  of  consent,  and  In  the  secoud 
count  with  such  knowledge  forcibly  and 
against  her  will.  The  two  counts  relate  to 
one  and  the  same  transaction,  and  concern 
the  same  defendant,  and  It  was  entirely  with- 
in the  sound  discretion  of  the  trial  court  to 
grant  or  refuse  this  motion  of  defendant; 
for  It  might  well  be  that  it  was  Impossible, 
before  the  evidence  for  the  prosecution  was 
in,  with  certainty  to  ascertain  the  age  of 
the  prosecuting  witness  at  the  time  of  the 
commission  of  the  alleged  crime.  The  au- 
thorities uphold  the  ruling,  of  which  the  tol' 
lowing  are  Illustrations:  Beason  v.  '^tate,  72 
Ala.  191,  193;  State  v,  Houx,  100  Mo.  054, 
GCl,  19  S.  W.  35,  32  Am.  St  Rep.  686; 
Thompson  v.  State,  33  Tex.  Or.  B.  472,  20  S. 
W.  087. 

3.  The  district  court  of  the  Second  Judicial 
district  of  Colorado  bos  five  divisions,  of 
which    the   Fifth    is   commonly   called   the 
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"Criminal  Division."  At  the  time  of  this 
trial,  Hon.  Franit  T.  Johnson,  one  of  the 
regularly  elected  Judges  of  that  court,  was 
sitting  in  the  Fifth  division.  He  requested 
the  Judge  of  another  Judicial  district  of  the 
state  to  occupy  the  bench,  and  authorized 
the  latter  to  carry  on  a  court  as  attached 
to  that  division.  This  authorization  is  ex- 
pressly provided  for  in  sections  1038,  1039, 
Mills'  Ann.  St.;  bat  the  defendant  attacks 
these  provisions,  and  the  ruling  below  up- 
holding them,  upon  the  ground  that  there  is 
no  constitutional  authority  for  them.  It  is 
argued  that  the  Judge  so  called  upon  could 
not  hold  this  court,  as  the  order  of  Judge 
Johnson  pturported  to  empower  him  to  do, 
since  at  the  same  time  the  five  regularly 
elected  Judges  of  the  Second  Judicial  district 
were  holding  court  in  their  respective  divi- 
sions; and  this  would  enable  a  Judge  at  his 
will  to  increase  the  number  of  Judges  of  any 
particular  Judicial  district,  which  may  be 
done  only  by  the  general  assembly.  Section 
12  of  article  6  of  the  constitution,  among 
other  things,  provides  that  the  Judges  of  the 
district  courts  may  bold  court  for  each  other, 
and  shall  do  so  when  required  by  law.  De- 
fendant's counsel  urge  that  It  is  not  compre- 
hensive enough  to  authorize  a  Judge  of  a 
district  court  to  call  any  other  Judge  to  sit 
with  him  at  the  same  time,  though  In  another 
room,  and  as  a  distinct  court;  the  point  ap- 
parently being  that  the  constitution  only  au- 
thorizes an  outside  Judge  to  be  called  in 
when  the  Judicial  Incumbent  is  himself  un- 
able to  hold  court.  The  constitutional  sec- 
tion Is  not  restricted  to  such  narrow  limits, 
and  the  sections  of  the  statute  above  refer- 
red to,  authorizing  a  Judge  of  the  district 
conrt.  when  the  accumulation  of  Judicial 
business  demands  it,  to  requ^t  the  assist- 
ance of  the  Judge  of  any  other  district  to 
bold  court  for  the  former  In  a  dltCerent  room, 
and  providing  that  the  two  Judges  may  hold 
their  respective  sessions  in  different  rooms 
at  the  same  time,  are  not  in  violation  of  any 
constitutional  provision  to  which  our  atten- 
tion is  called.  In  the  circumstances  of  this 
case,  the  Judge  presiding  at  the  trial  had  au- 
thority to  try  it 

4.  The  constitutiofaaiity  of  the  so-called  in- 
determinate sentence  law  (Sess.  Laws  1899, 
p.  233)  ia  questioned  by  the  defendant,  but 
we  do  not  think  he  is  In  a  position  at  the 
present  time  to  complain  of  the  law  in  the 
particulars  assigned,  and  for  this  reason  we 
decline  to  consider  It 

5.  The  information  was  filed  November  28, 
1901.  By  section  1481,  Mills'  Ann.  St,  one 
may  not  be  prosecuted  for  a  rape  unless  the 
Indictment  or  information  for  the  same  shall 
have  been-filed  within  three  years  next  after 
the  offense  shall  have  been  committed.  The 
information  fixes  the  time  when  the  offense 
was  committed  as  June  29,  1899.  Over  the 
objection  of  defendant  the  prosecution  was 
permitted  to  give  evidence  of  other  acts  of 
sexual    intercourse    between    him   and   the 


prosecuting  witness,  some  of  which  were 
committed.  If  at  rli,  in  some  other  county, 
and  not  within  the  period  of  the  statute  of 
limitations  applicable  to  the  crime  charged; 
and  the  prosecution  selected  from  among 
them  as  that  upon  which  it  would  rely  for  a 
conviction  one  alleged  to  have  been  com- 
mitted between  Christmas  Day,  1899,  and 
New  Year's  Day,  1900.  In  Mitchell  v.  Peo- 
ple. 24  Colo.  632,  535,  52  Pac.  671,  the  court 
in  speaking  of  a  ruling  admitting  evidence 
of  acts  of  sexual  intercourse  other  than  the 
one  charged  in  the  information,  said:  "The 
evidence  of  different  acts  was  not  objected 
to,  nor  was  any  motion  made  requiring  the 
prosecution  to  elect  upon  which  of  them  It 
would  rely  for  a  conviction.  •  •  •  All 
the  acts  proved  'were  within  the  period  of 
the  statute  of  limitations  applicable  to  the 
offense  charged,  and  the  prosecution  had  the 
right  to  select  from  among  them  that  ui>od 
which  It  would  rely  for  a  conviction;  •  •  • 
and  the  evidence  of  other  acts  of  sexual  in- 
tercourse between  plaintiff  in  error  and  the 
prosecuting  witness  was  not  introduced  to 
prove  substantive  offenses  upon  which  a  con- 
viction might  be  had,  but  In  corroboration 
and  explanation  of  the  evld^ice  of  the  act 
charged.  For  this  purpose  the  evidence  of 
the  other  acts  was  clearly  admissible."  In 
the  case  at  bar  this  evidence  was  object- 
ed to  at  the  time  it  was  offered,  and  a  mo- 
tion was  made  requiring  the  prosecution  to 
elect  upon  which  of  the  acts  It  would  rely, 
and  the  prosecution  did  make  its  election. 
It  does  not  appear,  however,  whether  the 
other  acts  testified  to  were  Introduced  to 
prove  substantive  offenses,  or  in  corrobora- 
tion and  explanation  of  the  evidence  of  the 
act  upon  which  the  prosecution  relied.  In 
any  event  It  was  error  for  the  court  to  per- 
mit evidence  to  be  Introduced  of  any  offenses 
which  were  barred  by  the  statute  of  limita- 
tions, and  of  acts  other  than  the  one  relied 
on,  for  any  other  purpose  than  as  such  cor- 
roboration and  explanation.  We  do  not  find 
that  In  the  charge  to  the  Jury  the  purpose  of 
such  testimony  was  explained,  as,  upon  re- 
quest the  court  should  have  done. 

6.  There  were  several  particulars  wherein 
the  court  erred  In  Its  rulings  on  evidence, 
and  in  restricthig  the  scope  of  the  cross-ex- 
amination of  witnesses  by  defendant's  coun- 
sel. We  do  not  consider  all  of  these,  but 
mention  one  for  which  no  excuse  Is  offered. 
Upon  examination  in  chief  the  prosecuting 
witness  testified  that  defendant  had  inter- 
course with  her  at  various  times  while  they 
were  going  through  certain  woods.  On  croas- 
examlnatlon,  defendant's  counsel  asked  her 
If  she  could  name  one  person  who  ever  saw 
them  going  therethrough,  to  which  she  re- 
plied that  a  good  many  saw  them;  and, 
when  asked  if  she  could  name  one,  the  dis- 
trict attorney  made  an  objection  to  the  ques- 
tion, which  the  court  sustained.  That  this 
was  erroneous  and  reversible  error  Is  plain. 

7.  No  outcry  or  complaint  was  made  bf 
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complainant  Immediately  after  the  commis- 
sion of  tte  alleged  ofFenee,  but  on  the  2d  of 
January,  1900,  she  wrote  to  ber  mother  a 
letter  in  which  she  related  a  aeries  of  dis- 
graceful acts  which  she  said  had  talien  place 
between  ber  and  tbe  defendant;  and  it  was 
objected  that  the  so-called  outcry  was  not  so 
recent  after  the  act  relied  on  as  to  entitle 
It  to  be  read  in  evidence.  The  exact  time 
when  this  crime  was  committed  is  not  ac- 
curately fixed,  but  it  was  some  time  between 
Cliristmas  and  New  Year's.  Assuming,  there- 
fore, tbe  correctness  of  the  time  as  fixed, 
tbe  letter  was  written  from  one  to  seven 
days  thereafter:  but  therein  no  specific  time 
is  mentioned,  but  different  acts,  extending 
over  a  series  of  years,  are  recounted.  While 
the  prosecuting  witness  gives  as  her  excuse 
for  tbe  tardy  disclosure  that  ber  father 
threatened  ber  life  if  she  told,  it  clearly  ap- 
pears that  she  was  not  acting  under  the  in- 
fluence of  these  threats,  but,  as  a  chaste 
woman  would,  she  ought  to  have  made 
known  tbe  defendant's  conduct  at  an  ear- 
lier date.  At  any  rate,  the  ruling  of  the 
court  admitting  this  evidence  cannot  be  sus- 
tained in  the  alMsence  of  some  showing 
(which  is  altogether  absent)  tbat  it  was  made 
within  such  time  after  the  commission  of  the 
offense  as,  in  the  circumstances  of  the  case, 
an  honest  woman  would  be  likely  to  do. 

8.  For  more  substantial  reasons,  however, 
this  judgment  must  be  reversed.  If  there  is 
any  evidence  tending  in  any  degree  to  cor- 
roborate the  prosecuting  witness.  It  is  ex- 
ceedingly slight  Assuming  that  the  testi- 
mony which  she  gave  is  true,  the  case,  as 
made  by  ber.  Is  fatally  defective.  The  prose- 
cution elected  to  rely  upon  an  offense  said  to 
have  been  committed  between  Christmas, 
1899.  and  New  Year's  Day,  1900.  In  testify- 
ing thereto  the  prosecuthig  witness  said  (and 
It  is  all  she  says  as  to  the  particular  act).  In 
answer  to  a  question  If  anything  occurred 
l)etween  ber  and  the  defendant  between 
those  dates:  "My  father  come  and  took  me 
out  to  tbe  alley  with  him,  and  be  bad  inter- 
course with  me."  In  this  connection  there 
is  not  a  word  of  testimony  that  she  made 
any  resistance,  or  that  tbe  act  was  against 
ber  consent,  or  tbat  any  force  was  used  or 
threats  made.  It  must  be  remembered  tbat 
at  tbat  time  abe  was  over  18  years  of  age, 
and,  as  Instructed  by  the  court,  "to  consti- 
tute the  crime  of  rape,  there  must  be  the  ut- 
most reluctance  and  resistance  on  the  part 
of  the  female  complainant,  or  ber  will  must 
be  overcome  by  fear  and  terror  so  extreme 
as  to  preclude  resistance."  It  is  true  that 
in  answer  to  a  general  qnestlon  relating  to 
the  series  of  acts,  propounded  by  the  dis- 
trict attorney,— if  she  ever  volimtarily  sub- 
mitted to  him,  or  whether  be  forced  her,— 
tbe  prosecutlnie  witness  said:  "He  forced 
me.  He  always  did.  I  never  give  in  to  him. 
I  always  tried  to  get  away  from  him."  And 
sbe  also  swears  that  at  the  beginning  of 
their  flagrant  misconduct  be  told  her  not  to 


tell  of  tbe  acts,  saying  tbat  if  she  did  be 
would  kill  her  and  the  rest  of  the  family. 
Still,  there  is  no  evidence  whatever  as  to 
what  force  was  used,  or  as  to  what  resist- 
ance, if  any,  was  made;  and  It  is  also  to  be 
observed  that  there  Is  nowhere  in  the  rec- 
ord any  testimony  by  tbe  prosecuting  wit- 
ness tbat  her  consent  was  obtained  by,  or 
her  failure  to  resist  was  the  result  of,  any 
threat  used  by  the  defendant  to  accomplish 
his  purpose,  or  fear  of  violence  at  bis  bauds. 
The  only  threats  to  which  she  testifies  as 
having  been  made  were  made  to  Induce  ber 
not  to  tell.  And  just  here  we  add  tbat  tbe 
instruction  of  tbe  court  wherein  tbe  jury 
were  told  tbat  physical  force  was  not  a  nec- 
essary element  of  tbe  crime,  if  tbe  victim 
were  induced  to  comply  by  threats  or  fear 
of  violence,  while  good  law  In  tbe  abstract, 
was  not  applicable  to  tbe  case  as  made,  for 
tbere  was  no  evidence  on  which  to  base  it. 
A  number  of  other  rulings  have  been  dis- 
cussed, but  they  are  not  likely  to  occur  at 
another  trial,  and  therefore  we  do  not  con- 
sider them.  It  being  clear  that  serious  and 
prejudicial  errors  were  committed  in  tbe 
trial  of  the  cause,  the  judgment  should  be 
reversed,  and  It  is  so  ordered.    Reversed. 


VELASQUES  et  aL  v.  ZIMMERMAN  et  aL 
(Supreme  Court  of  Colorado.    Oct  6,  1902.) 

TOWNS— INCORPORATION— PROCEEDINGS-CON- 
TEST—RBVIBW— QUO  WARRANTO. 

1. 3  Mills'  Ann.  St.  i  4364,  authorizes  the  in- 
corporation of  towns  on  petition  signed  by  not 
less  than  30  qualified  electors  who  are  landown- 
ers of  the  territory  sought  to  be  incorporated. 
Section  4305  requires  that  on  presentation  of 
the  petition  the  court  shall  appoint  commission- 
ers, who  shall  call  an  election  thereon,  and  shall 
report  the  result  of  the  ballot  to  the  court. 
Beld,  tbat  such  statutes  do  not  authorize  a 
contest  as  to  tbe  regularity  of  the  incorpora- 
tion proceedings  in  the  county  court  between 
objectors  and  the  commissioners,  but  that  quo 
warranto  is  the  proper  remedy  to  review  the 
validity  of  the  proceedings. 

Error  to  Archuleta  county  court 
Proceedings  by  Pablo  Velasques  and  oth- 
ers against  J.  W.  Zlmmerninn  and  others 
to  review  tbe  validity  of  proceedings  for  tbe 
incorporation  of  tbe  town  of  Pagosa  Junction. 
From  the  judgment,  Velasques  and  others 
bring  error.    Dismissed. 

I.  B.  Melville  and  Ponsford  &  Sheldon,  for 
plaintiffs  in  error.  Charles  A.  Merriman,  for 
defendants  in  error. 

STEELE,  J.  Certain  of  the  inhabitants  of 
Archuleta  county,  desbrous  of  t>eing  incorpo- 
rated into  an  Incorporated  town,  to  be  known 
as  "Pagosa  Junction,"  filed  their  petition  In 
the  county  court  of  said  county.  This  peti- 
tion was  signed  by  89  persons,  who  repre- 
sented tbat  they  were  the  owners  of,  or  bad 
interests  in,  the  territory  described  in  tbe  pe- 
tition. Accompanying  tbe  petition  was  a 
map  of  tbe  territory  propoKd|  toibe 
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'witbln  the  limits  of  tbe  town.  On  tbe  day 
the  petition  was  filed,  tbe  county  Judge  ap- 
pointed 5  peraoDB  to  act  as  commissioners, 
as  provided  by  tbe  statute.  In  an  affldavit 
filed  with  the  petition  it  is  alleged  that  there 
are  at  least  300  bona  fide  residents  and  In- 
habitants ot  tbe  territory  proposed  to  be  in- 
cluded within  the  limits  of  tbe  town.  Tbe 
election  was  held  January  8,  1901;  resulting, 
as  is  shown  by  tbe  certificate  of  tbe  commis- 
sioners, in  a  vote  of  48  for  and  8  against 
Incorporation.  Thereafter  objections  were 
made,  and,  by  stipulation  between  the  parties, 
no  farther  steps  were  taken  until  January 
IB,  1901.  On  that  day  a  hearing  was  had 
opon  tbe  objections  filed,  and  testimony  was 
talien.  From  the  testimony  it  appears  that 
tbe  territory  sought  to  be  embraced  within 
the  limits  of  the  town  was  not  owned  by  the 
persons  signing  the  petition  for  incorporation, 
that  a  portion  of  tbe  land  had  been  allotted 
by  the  government  to  certain  Indians,  and 
that  other  portions  were  covered  by  home- 
stead entries.  The  objections  were  overruled, 
and  the  objectors  bring  tbe  case  here  by  writ 
of  error.  The  persons  filing  tbe  objections 
are  made  plaintifTs  in  error,  and  the  commis- 
sioners appointed  by  tbe  court  are  made  de- 
fendants in  error. 

Counsel  contend  that  section  4364,  8  Mills' 
Ann.  St,  requires  that  the  petition  shall  be 
signed  by  landowners,  and  that  no  other  per- 
son is  entltied  to  petition  the  county  court  for 
the  Incorporation  of  a  town,  and  that,  unless 
It  appears  from  the  petition  itself  that  30 
landowners  are  desirous  of  havhig  the  terri- 
tory shown  upon  a  map  incorporated  Into  an 
Incorporated  town,  the  court  has  not  Jurisdic- 
tion to  appoint  tbe  commissioners.  The  stat- 
ute does  appear  to  provide  that  only  land- 
owners shall  have  the  privilege  of  filing  tbe 
petition,  but  a  careful  inspection  of  the  stat- 
ute convinces  us  that  the  remedy  pursued  by 
the  plaintiffs  in  error  is  not  the  proper  rem- 
•edy.  In  the  first  place,  there  is  no  person 
-bere  representing  the  persons  who  signed  the 
Jtetition.  True,  the  commissioners  appointed 
were  also  petitioners,  but  we  know  of  no  au- 
'tborlty  which  authorizes  tbe  selection  of  a 
afew  «f  the  persons  Interested  in  a  proceeding 
fluch  as  this  as  defendants  in  error.  The  stat- 
ute does  not  appear  to  vest  the  county  court 
TTltb  Judicial  powers  to  hear  objections,  or 
render  a  Judgment  of  any  character,  either 
when  the  petition  is  filed,  or  when  the  report 
Is  made  by  the  commissioners  of  election; 
and  tbe  authorities  cited  by  counsel  which 
hold  that  a  writ  of  error  lies  from  a  Judg- 
ment of  a  county  court  in  annexation  pro- 
ceedings are  not  applicable,  for  the  statute 
fixing  the  procedure  in  annexation  proceed- 
ings permits  tbe  court  to  hear  evidence  at 
the  time  of  filing  tbe  report  of  the  election 
Judges  touching  the  regularity  of  the  pro- 
ceedings, and  to  enter  Judgment  for  or  against 
the  petitioners  after  the  hearing  upon  such 
petition,  but  in  this  case  no  such  procedure 
IS  provided  by  statute.    Section  4305,  Mills' 


Ann.  St,  provides  that,  "when  such  petition 
shall  he  presented,  the  court  shall  forthwith 
appoint  five  commissioners,  who  shall  at  once 
call  an  election  of  all  tbe  qualified  elect(»^ 
residing  within  the  territory  embraced  within 
said  limits  as  described  and  platted."  It 
then  provides  that  the  commissioners  shall 
publish  a  notice  of  such  election,  that  tbe 
commissioners  shall  be  the  Judges  of  the 
election,  and  that  they  shall  report  the  result 
of  the  ballot  to  the  court  aforesaid.  It  seems 
to  us  that  the  legisUture  did  not  contemplate, 
in  tbe  enactment  of  tbe  statute,  that  a  contest 
should  be  inaugurated  in  the  county  court, 
but  that  the  persons  aggrieved  should  resort 
to  some  other  remedy.  If  it  is  true,  as  coun- 
sd  allege,  that  section  4304,  3  Mills'  Ann.  St, 
has  been  violated;  if  It  is  true  that  the  per- 
sons who  filed  tbe  petition  are  not  entitied, 
under  the  statnte,  to  file  such  petition;  or  If 
it  is  true  that  a  tract  of  land  consisting  of 
40  acres  or  more  is  Included  within  tbe  limits 
of  the  incorporated  town,  and  that  tbe  con- 
sent of  the  owner  of  said  40  acres  was  not 
obtained  thereto,— it  seems  to  us  that  the  per- 
son or  persons  who  were  hijured  by  tbe  in- 
corporation of  the  town  can  contest  the  va- 
lidity of  the  proceeding  by  quo  warranto. 

Believing,  as  we  do,  that  no  judgment  has 
been  rendered  by  tbe  county  court  the  writ 
ot  error  Is  dismissed.    Dismissed. 


ALTMAN  et  aL  v.  HUFFMAN. 

(Sapreme  Conrt  of  Colorado.    Oct  6,  1002.) 

SUPREME     COURT-JURISDICTION— COURT     OF 
APPEALS— TRANSFERRED   CAUSES. 

1.  Where  a  jadgment  was  rendered  before  a 
Justice  of  the  peace  for  $118.75  and  an  aroeal 
was  taken  to  the  county  comt,  from  which  an 
appeal  was  taken  to  the  conrt  of  appeals,  tbe 
smi:eme  court.  havioK  no  jurisdiction  to  enter- 
tain an  appeal  from  the  judgment  of  the  coun- 
t.v  court,  was  without  Jurisiiictioa  to  review  the 
case  when  transferred  from  tbe  court  of  up- 
peals. 

Appeal  from  EI  Paso  county  court 
Action  between  N.  A.  Altman  and  another 
and  Karl  W.  Huffman.  From  a  Judgment  in 
favor  of  the  latter,  an  appeal  was  taken  to 
the  court  of  appeals,  from  which  it  was  trans- 
ferred to  the  supreme  court  Remanded  to 
court  of  appeals. 

Charles  D.  Gnmey,  for  appellants.  John  B. 
Rlnker,  for  appellee. 

STEELB,  J.  From  tbe  Judgment  of  a  Jus- 
tice of  the  peace  of  El  Paso  county  an  ap- 
peal was  taken  to  tbe  county  court,  and  from 
tbe  Judgment  of  the  county  court  an  appeal 
was  taken  to  tbe  court  of  appeals.  Upon  mo- 
tion of  tbe  appellants,  the  cause  was  trans- 
ferred to  this  court.  The  amount  of  the  Judg- 
ment is  $113.75;  and  the  controlling  questions 
for  our  consideration  are  whether  the  person 
for  whose  benefit  an  appeal  bond  Is  given 
may  maintain  an  action  before  a  Justice  of 
the  peace  hi  his  own  namp.  undor  the  provi- 
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lion  of  the  Code  wblcb  requires  that  "every 
action  shall  be  prosecuted  lu  the  name  of  the 
real  party  in  interest,  except  as  otherwise 
provided  in  this  act"  (Mills'  Ann.  Code,  S  3), 
or  whether  the  role  of  the  common  law,  that 
the  obligee,  only,  of  a  bond  can  maintain  the 
action,  shall  prevail,  and  also  whether  npon 
appeal  to  the  county  court  the  Code  of  Civil 
Procedure,  or  section  2689,  Mills'  Ann.  St, 
determines  the  rights  of  the  parties.  It  is 
apparent  from  the  foregoing  that  we  should 
have  no  Jnrladlctlon  to  entertain  an  appeal 
from  the  Judgment  of  the  county  court,  and 
it  follows  that  we  cannot  review  the  case 
when  transferred  from  the  court  of  appeals. 
In  the  recent  case  of  LItch  v.  People,  28  Colo. 
480,  66  Pac.  633,  it  was  decided  that  "the 
supreme  court  has  no  Juri.«dictlon  to  review 
a  cause  transferred  from  the  court  of  appeals 
unless  it  would  have  jurisdiction  of  the  cause 
If  brought  to  the  supreme  court  direct  from 
the  trial  court  by  the  same  procedure  adopted 
in  taking  it  to  the  court  of  appeals." 

The  case  is  remanded  to  the  court  of  ap- 
peals. 


ELLIOTT  «t  aL  V.  FIRST  NAT.  BANK  OF 

GRBELBT. 

(Supreme  Court  of  Colorado.    Oct.  6,  1902.) 

RBFLKVIN— CHATTEL,   MORTOAOEE— PLEADINO 
— SPBaAI.  PBOPBRTY— ALLBOATIONS. 

L  A  complaint  in  replevin  by  a  chattel  mort- 
cagee  to  recover  poasesslon  of  the  property  al- 
wged  tiiat  plalntifF,  uuder  the  mortgage,  was 
entitled  to  the  immediate  possession  of  the 
goods  and  diattela  described,  and  charged  that 
the  mortgage  provided  that,  if  the  chattels 
were  attached  or  claimed  by  any  person  before 
payment  of  the  note,  the  mortgagee  should  be 
anthorized  to  take  possession  for  bin  own  nse, 
and  ttiat  the  property  had  been  attached  by  a 
strauger  to  the  title.  The  complaint  did  not 
allege  by  whom,  nor  In  whose  favor,  the  mort- 
gage was  executed.  Held,  that  the  complaint 
did  not  anffloiently  allege  a  special  property  in 
tile  goods  in  plaintiff. 

Error  to  Weld  county  court 

Action  by  tbe  First  National  Bank  of  Gree- 
ley against  A.  J.  Elliott  and  others.  From 
a  Judgment  in  favor  of  piaintiCT,  defendants 
bring  error.    Reversed. 

H.  E.  Churchill,  for  platotlffs  In  error, 
James  W.  McCreery,  for  defendant  in  error. 

STETELE,  J.  An  action  was  brought  for 
tbe  possession  of  certain  goods  and  chattels, 
or  the  value  thereof,  and  for  damages  In  the 
■nm  of  $3U0.  The  complaint  alleges,  among 
other  things,  "that  *  *  •  the  plaintiff  was, 
imder  and  by  virtue  of  a  certain  conveyance, 
entitled  to  the  immediate  possession  of  the 
goods  and  chattels  herein  described,  as  fol- 
lows: •  •  •;  that  said  Instrument  was 
dated  and  delivered  January  3, 1899,  and  duly 
recorded  In  the  office  of  the  county  clerk  and 
recorder  of  Weld  cotmty.  •  •  •"  The  com- 
plaint contains  a  clause  of  tbe  mortgage 
which  provides  that  if  the  chattels  are  at- 
tached or  claimed  by  any  person  before  pay- 


ment of  the  note,  it  shall  be  lawful  for  the- 
party  of  the  second  part  to  take  Immedlata- 
and  full  possession  of  the  whole  of  said  gooda- 
and  chattels  to  their  own  use,  and  allege* 
that  ou  the  23d  of  April,  1900,  the  defendants, 
claiming  to  be  acting  under  a  pretended  writ 
of  attachment  or  execution  sued  out  against 
some  person  who  is  a  stranger  to  the  title 
of  said  property,  without  the  consent  of  the 
plaintiff  took  possession  of  said  goods  abofe 
described,  and  still  detain  the  same,  as  against 
the  rights  of  the  plaintiff,  and  that,  by  virtue 
of  the  prcmhses,  plaintiff  Is  entitled  to  the 
Immediate  and  full  possession  thereof.  Affi- 
davit and  undertaking  were  filed,  and  the 
property  was  taken  by  the  coroner  from  the 
sheriff  and  delivered  to  tbe  plaintiff.  A  de- 
murrer to  the  complaint  was  filed  upon  'the 
ground  "that  the  complaint  does  not  'state 
facts  sufficient  to  constitute  a  cause  of  ae- 
tlon."  The  demurrer  was  filed  on  April  30; 
1900.  On  tbe  Ist  day  of  May  it  was  over- 
ruled, and  on  tbe  3d  day  of  May  Judgment 
was  rendered  for  the  plaintiff.  An  alter- 
native Judgment  was  rendered  In  favor  of 
the  plaintiff,  and  the  value  of  tbe  proper^ 
found  to  be  $1,190.  Nominal  damages  on^ 
were  awarded.  Tbe  foUowhag  appears  hi  tBe 
bill  of  exceptions:  "Now,  on  this  2d  day  bt 
May,  1900,  this  cause  coming  on  regularly  to 
be  beard  upon  the  overruling  of  the  demur- 
rer, the  defendants,  and  each  of  them,  sepa- 
rately demand  that  the  record  show  as  a  fact 
that  upon  the  overruling  of  the  demurrei-s 
filed  herein,  and  each  one  of  them,  on  the  let 
day  of  May,  that  counsel  for  each  of  the  de- 
fendants separately  stated  to  the  court  that 
they  would  stand  by  tbe  demurrer,  and  did 
not  desire  time  to  plead  over."  Tbe  defend- 
ants appeared  by  counsel  and  demanded  tbe 
right  to  cross-examine  the  witnesses  for  the- 
plaintiff.  Tbe  court  refused  to  permit  the  de- 
fendants to  cross-examine  plaintiff's  witness- 
es, and  held  that  they,  having  defaulted,  waiv- 
ed the  right  to  appear  for  any  purpose.  The 
case  comes  here  by  writ  of  error. 

We  shall  only  consider  that  assignment  of 
error  which  alleges  that  tbe  court  erred  in 
overruling  the  demurrer.  It  •  Is  stated  b^ 
Chief  Justice  Elbert  in  the  case  of  Baker  v.. 
Cordwell,  6  Colo.  199,  quoting  from  Wells,. 
Repl.  that:  "One  of  the  cardinal  rules  of  tbl» 
action  Is  that  the  plaintiff  must  in  all  cases 
have  a  general  or  special  property  in  the  good» 
which  he  seeks  to  recover,  with  the  right  to- 
their  Immediate  and  exclusive  possession,  at 
tbe  time  of  tbe  commencement  of  the  suit. 
This  has  been  the  rule  from  the  earliest 
times,  and  Is  supported  by  an  unbroken  cur- 
rent of  authorities  to  the  present  day."  And. 
citing  with  approval  from  Pattison  v.  Adams, 
7  Hill,  126,  42  Am.  Dec.  69,  he  further  says: 
"This  action  can  only  be  maintained  by  one 
who  has  tbe  general  or  special  property  In  the 
thing  taken  or  detabied.  •  •  *  The  phiio- 
tiff,  therefore,  must  set  up  sucb  a  right  or 
title  in  bis  declaration,  or  It  will  be  wholly- 
insufficient  for  bis  purpose,  'i  •^?>,.-3S»» 
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usual  allegation  Is  that  the  goods  tak«i  or 
detained  were  the  goods  of  the  plaintiff. 
•  *  •  An  averment  of  this  nature  is  essen- 
tial to  the  plaintiff's  right  of  action,  as  It 
asserts  his  right  of  property  In  the  goods,  al- 
though any  other  words  of  equivalent  import 
may  undoubtedly  be  substituted.  •  •  • 
This  declaration  does  not  allege  that  the  goods 
in  question  belonged  to  the  plaintiffs,  nor  any- 
thing to  that  effect,  but  simply  that  they 
were  goods  and  chattels  of  which  the  said 
plaintiffs  were  entitled  to  the  possession. 
Pleading  Is  a  statement  of  facts,  and  not  of 
the  evidence  of  facts.  •  •  •  And  if  it 
were  true  that  one  who  is  entitled  to  the  pos- 
session of  chattels  must  necessarily  have  a 
general  or  special  property  therein,  still,  in 
pleading  his  right,  the  fact,  and  not  the  evi- 
dence, should  be  alleged."  And  quoting  from 
Bliss  on  Code  Pleading,  he  says:  "In  an  ac- 
tion to  recover  personal  property,  the  plain- 
tiff's right  depends  upon  the  fact  of  owner- 
ship, general  or  special,  and  such  fact  should 
be  alleged,  and  not  the  legal  conclusion  that 
he  is  entitled  to  the  possession.''  The  plain- 
tiff contends  that  the  allegations  of  the  com- 
plaint aver  sufficiently  a  special  property  in 
the  goods  In  controversy.  The  plaintiff  has 
failed  to  allege  that  it  was  the  owner  of  the 
property  in  question,  and  entitled  to  the  pos- 
session thereof.  It  chilms  a  special  owner- 
ship therein,  and  has  undertaken  to  set  forth 
facts  showing  that  it  is  entitled,  as  such  own- 
er, to  the  possesslcHi  of  the  goods.  Nowhere 
in  the  complaint  is  it  alleged  by  whom  the 
chattel  mortgage  was  executed,  nor  in  whose 
favor  It  was  executed;  and  we  are  not  per- 
mitted to  infer  from  the  pleadings  that  a 
chattel  mortgage  was  executed  in  favor  of 
the  First  National  Bank  of  Greeley,  and  that 
there  has  been  a  breach  of  one  of  the  condi- 
tions, by  r^son  of  which  the  bank  is  en- 
titled to  the  immediate  possession  of  the 
goods.  The  plaintiff  undoubtedly  Intended  to 
allege  that,  by  reason  of  a  breach  of  the  con- 
dition of  a  mortgage  executed  in  its  favor 
by  the  owner  of  the  goods,  it  was  entitled  to 
the  Immediate  possession  of  the  property 
mentioned  in  the  complaint,  but  It  has  failed 
to  do  so,  and  has  failed  to  state  a  canse  of 
action  against  the  defendant 
The  Judgment  wUl  be  reversed.    Beversed. 


HOMBSTEAD  MIN.  CO.  T.  RBTNOLD& 
(Supreme  Court  of  Colorado.    Oct.  6. 1902.) 

ntAUDULENT       C0NVETANCB8  —  INDISPENSAp 

BLE  PARTIES— CONSIDERATION— INTENT 

— KXISTINQ  DEBT- EVIDENCE. 

1.  In  a  suit  to  set  aside  a  conveyance  as 
fraudulent  as  against  the  creditors  of  the  gran- 
tor, the  grantor  is  not  ao  IndiapeDBable  party 
where  he  has  parted  with  all  mterest  In  the 
property. 

2.  A  conveyance  of  mining  property  to  a  min- 
ing corporation  in  consideratlou  of  capital  stock 
of  the  corporation  is  supported  by  a  valuable 

f  1.  Sea  rraudulant  Conreyancw,  vol.  14,  Cent. 
DIx.  :  741. 


consideration,  within  Mills'  Ann.  St  {  490,  an- 
thoriziog  corporations  to  purchase  property  for 
their  bnsineaa,  and  issue  stock  to  the  amount  of 
the  value  thereof,  and  section  682,  proridiug 
that  any  mining  company  may  issue  full  paid 
stock  in  payment  of  mining  property  purchased. 

3.  The  mere  fact  that  a  mining  corporation 
paid  no  money  for  mining  proper^  pnrchased. 
bat  issued  its  stock  In  payment  therefor,  is,  in 
a  suit  by  a  creditor  of  the  grantor  to  set  aside 
the  conveyance  as  fraudulent  no  proof  of  an 
int«it  of  putting  the  property  beyond  the 
reach  of  the  grantor's  creditors,  the  transaction 
being  permitted  by  statute. 

4.  In  a  suit  to  set  aside  a  conveyance  as 
fraudulent  as  against  a  creditor  of  the  grantor, 
the  notes  evidencing  the  Indebtedness,  without 
proof  of  their  execution,  and  the  judgment  re- 
covered against  the  grautor  in  a  suit  brought 
subsequent  to  the  conveyance,  do  not  show,  as 
against  the  grantee,  that  the  indebtedness  ex- 
isted at  the  time  of  the  conveyance. 

Appeal  from  district  court,  Arapahoe  comi- 
ty. 

Suit  by  Martin  Beynaids  against  the  Home- 
stead Mining  Company.  From  a  decree  for 
plaintiff,  defendant  appeals.    Beversed. 

Action  to  have  canceled  as  fraudulent  cer- 
tain deeds  of  real  property,  and  to  have  title 
thereto  adjudged  to  be  in  plaintiff.  On  the 
19th  of  June,  1890,  David  K.  Wall  and  John 
T.  Pnrsel  owed  the  plaintiff,  Martin  Reyn- 
olds, certain  sums  of  money,  evidenced  by 
promissory  notes.  Falling  to  pay  the  same. 
Judgment  was  recovered  by  Reynolds  against 
them  in  the  district  conrt  of  Arapahoe  coun- 
ty, upon  which  an  execntion  directed  to  the 
sheriff  of  Gilpin  county  was  issued,  and  lev- 
led  upon  certain  mining  claims  in  Gilpin 
county  as  the  property  of  the  Judgment  debt- 
ors, and  this  property  was  afterwards  sold 
under  the  execution,  and  bid  in  by  the  Judg- 
ment creditor.  Another  execution  upon  the 
same  Judgment  and  directed  to  the  sheriff 
of  Arapahoe  county,  was  issued,  and  by  the 
sheriff  returned  nulla  bona.  Before  rendi- 
tion of  this  Judgment  the  mining  claims  were 
conveyed  by  Wall  and  Pursel  to  the  mining 
company,  and  the  record  title  thereto  was 
in  it  at  the  time  of  the  Judicial  sale.  This 
action  to  have  the  deeds  from  Wall  and  Pnr- 
sel to  the  mining  company  canceled  la 
grounded  upon  the  allegations  that  the  con- 
veyance in  question  was  a  purely  voluntary 
conveyance,  and  made  with  the  Intention  to 
hinder,  delay,  and  defraud  the  grantors' 
creditors.  It  is  virtually  conceded  that  there 
waK  no  actual  intent  to  defraud,  but  the  con- 
tention is  that  the  result  of  the  conveyance 
was  to  make  the  transaction  necessarily  a 
fraud  in  law.  By  the  decree  of  the  court  the 
deeds  were  set  aside,  and  plaintiff  was  ad- 
judged to  be  the  owner  of  the  property. 
Such  other  facts  as  are  material  to  the  gnes- 
tions  determined  are  stated  in  the  opinion. 

A.  B.  Seaman  and  H.  8.  Silversteln,  (or 
appellant    C.  H.  Brierly,  for  appellee. 

CAMPBELL,  O.  J.,  after  the   foregoing 

statement,  delivered  the  opinion  of  the  court 

1.  Appellant  contends  that /^h&Jadgmoit 
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debtors  were  Indispensable  parties  to  this  ac- 
tion, and  cites  Pom.  Rem.  &  Rem.  Bights,  S 
847;  Allen  t.  Trltch,  5  Colo.  222;  McPhee 
T.  O'Rourke,  10  Colo.  301,  15  Pac.  420.  3  Am. 
8t  Rep.  679;  Inbabltants  of  DeerHeld  t. 
NIois.  110  Mass.  115;  Gaylord  t.  Kelstaaw, 
1  WalL  81,  17  L.  Ed.  ©12;  Cattle  Co.  t. 
Frank,  148  U.  B.  003,  13  Sup.  Ct  681,  87  L. 
Ed.  577;  Lyman  t.  Bonney,  101  Mass.  562. 
Tbe  general  mle  imder  onr  Code  Is  that  a 
defendant  must  take  advantaxe  of  a  defect 
of  parties  by  demurrer  or  answer,  wbich  was 
not  done  below;  and,  if  the  objection  la  not 
thus  raised,  It  Is  waived.  Fitzgerald  t. 
Burke,  14  Colo.  558,  23  Pac.  893.  This  rule, 
however,  does  not  apply  to  an  Indispensable 
party,  and  where  the  court  may  not  proceed 
to  a  decree  or  Judgment  without  his  pres- 
ence. Allen  y.  Trltch,  supra;  Bank  ▼.  David- 
son. 7  Colo.  App.  91,  42  Pac.  687.  Appellant 
confidently  asserts  that  whatever  the  rule 
may  be  in  other  Jurisdictions,  for  this  state 
the  Allen  Case  lays  down  the  doctrine  that 
where  a  conveyance  is  attacked  upon  the 
ground  that  It  was  made  with  the  Inteitt 
to  delay  and  defraud  creditors,  the  grantor 
is  an  indispensable  party,  and  a  decree  can- 
not be  entered  without  hts  presence.  A  sn- 
Verflclal  reading  of  the  opinion  In  that  case 
might  give  color  to  the  contention,  but  it  Is 
-clear  from  the  statement  of  facts  that  Allen, 
the  judgment  debtor,  after  his  conveyance, 
was  a  mortgagee  of  the  property,  and  that 
the  object  of  the  action  was  to  cancel  not 
«nly  the  alleged  fraudulent  deed,  but  this 
mortgage;  hence,  under  the  facts  of  that 
case,  as  shown  by  the  opinion  in  Great  West 
HIn.  Co.  V.  Woodmas  of  Alston  Min.  Co.,  12 
Cola  46,  63,  20  Pac.  771.  13  Am.  St  Rep. 
204,  Allen  was  held  to  be  a  necessary  party. 
See,  also,  Williams  v.  Carpenter,  14  Colo. 
477,  483,  24  Pac.  658.  Where,  as  in  this 
case,  the  alleged  fraudulent  grantor  has  part- 
ed with  his  entire  interest  in  the  property 
the  title  to  which  Is  brought  in  question,  and 
where  the  action  is  brought  against  the 
fraudulent  grantee  to  annul  specific  covinous 
conveyances,  we  think  the  better  rule  Is  that 
the  fraudulent  grantor  is  not  a  necessary 
party.  In  Mulock  t.  Wilson,  19  Colo.  296, 
303,  35  Pac.  532,  the  case  proceeded  to  final 
decree  without  the  presence  of  the  fraudu- 
lent grantor,  although.  It  is  true,  the  alleged 
defect  of  parties  was  not  raised  by  either  of 
the  parties  or  by  the  court  This  rule  wbich 
we  now  establish  for  this  Jurisdiction  Is  sup- 
ported by  a  number  of  cases  collected  in  note 
5  to  section  128  of  Walt  on  Fraudulent  Con- 
veyances (2d  Ed.),  and  Bump  on  Fraudulent 
Conveyances  (4th  Ed.),  In  notes  to  section 
&56l 

2.  The  decree  ought  not  to  stand.  The 
plaintiff  was  not  a  subsequent  creditor.  On 
the  contrary,  he  brings  the  action  upon  the 
theory  that  he  was  a  creditor  at  the  time  of 
the  alleged  fraudulent  conveyance.  As  such 
existing  creditor  he  seeks  to  have  his  title 
-confirmed  because  the   conveyance  was  not 


only  voluntary,  but  made  with  the  Intention 
to  hinder,  delay,  and  defraud  existing  cred- 
itors. As  already  said,  no  claim  is  made,  nor 
does  the  proof  show,  that  there  was  an  actual 
intent  on  the  part  of  the  Judgment  debtors 
to  perpetrate  a  fraud  upon  their  creditors,  and. 
If  there  was  fraud  at  all.  It  was  what  plain- 
tiff denominates  fraud  in  law;  In  other  words, 
the  necessary  effect  of  the  conveyance  was  a 
legal  fraud.  In  that  it  left  the  judgment  debt- 
ors without  sufficient  property  to  pay  their 
existing  Indebtedness.  The  action  was  not  in 
any  sense  grounded  upon  the  proposition  that 
the  conveyance  hi  question  was  a  deed  of  gift 
made  In  ^ust  for  the  use  of  the  donor,  which 
would  be  void  under  section  2024,  Mills'  Ann. 
St.,  and  appellee's  claim  that  the  case  comes 
under  that  section  is  not  borne  out  by  the 
pleadings  or  the  evidence.  It  was  Incumbent 
therefore,  upon  the  plaintiff,  having  adopted 
the  theory  just  mentioned,  to  prove  that  the 
conveyance  was  purely  voluntary,  or  that  it 
was  made  with  the  Intention  to  delay  and 
defraud  creditors.  The  notes  which  evidenced 
the  debt  of  Wall  and  Pnrsel  were  executed 
June  18,  1890.  The  conveyances  made  by 
them  to  the  defendant  company  were  made 
one  In  February,  1882,  the  other  one  year 
later.  The  judgment  upon  these  notes  was 
rendered  February  3,  1886.  The  present  ac- 
tion was  begun  January  28,  1899.  The  un- 
contradicted evidence  Is  that  this  property  was 
conveyed  by  Wall  and  Pursel  to  the  mining 
company  for  the  reason  that  It  was  believed 
by  them  that  the  claim  could  be  worked  and 
developed  more  satisfactorily  by  a  corpora- 
tion than  by  individuals,  and  they  bad  good 
reason  to  believe  that  they  would  be  able  to 
sell  the  stock  of  the  corporation  In  the  Bast 
to  raise  money  to  develop  the  property,  or  to 
exchange  it  for  vehicles,  in  the  selling  of 
which  they  were  engaged  In  Denver.  No  con- 
sideration In  money  was  paid  by  the  mining 
company  to  the  grantors  for  the  property  con- 
veyed, but  It  issued  to  them  therefor  the  en- 
tire amount  of  Its  capital  stock,  most  of  which 
went  to  Pursel,  who  was  the  principal  owner 
of  the  property.  Some  of  it  was  Issued  to 
a  Mr.  Stoddard,  from  whom  the  company  also 
received  a  conveyance  of  an  Interest  In  the 
same  property.  Under  our  statute  a  transac- 
tion of  this  kind  is  sanctioned,  and  such  con- 
sideration is  considered  a  valuable  considera- 
tion. The  conveyance,  therefore,  was  not  a 
purely  voluntary  one  In  the  sense  that  no  val- 
uable consideration  was  given.  Mills'  Ann. 
St.  {{  480,  582;  Robinson  v.  Canal  Co.,  2  Colo. 
App.  17,  29  Pac.  750.  There  are  allegations 
in  the  complaint  that  the  conveyance  to  the 
corporation  was  for  the  purpose  of  putting 
the  property  beyond  the  reach  of  the  creditors 
of  Wall  and  Pursel;  but  the  mere  fact— and 
there  is  no  other  proof— that  the  corporation 
paid  DO  money,  but  Issued  its  stock  in  pay- 
ment for  the  property.  Is  of  Itself  not  proof 
of  such  Intent  because  It  Is  a  method  ot 
transacting  business  permitted  by  the  statute. 
Unless,  therefore,  there  was  .In  thLn  case,  an 
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actual  Intent  on  the  part  of  Wall  and  Pursel 
to  defraud  their  creditors,— which  Is  not  even 
asserted  in  argument,— or  unless  the  conveyan- 
ces In  question  necessarily  incapacitated  tbein 
from  paying  their  debts,  the  plaintiff  has  fail- 
ed. Mills'  Ann.  St  S  2033.  But  the  case  is 
fatally  defective  in  the  entire  absence  of  proof 
that  plaintiff  ivas  a  creditor  of  Wall  and  Pur- 
sel at  the  time  the  conveyances  were  made. 
The  only  evidence  which  plaintiff  claims  was 
responsive  to  that  issue  consisted  in  the  pro- 
duction of  the  notes  in  controversy,  without 
establishing  their  execution,  and  the  Judgment 
and  pleadings  and  records  in  the  case  of 
Reynolds  against  Wall  and  Pursel  under  the 
Judgment  In  which  the  sale  tooli  place.  The 
defendant  mining  company  was  not  a  party 
or  a  privy  to  that  suit,  and  is  not  bound  by 
It.  The  Judgment  entry  Is  evidence,  possibly, 
that  the  indebtedness  existed  at  the  time  of 
the  Institution  of  that  action;  certainly  at  the 
time  of  the  rendition  of  the  Judgment  But 
as  against  a  stranger  It  is  not  evidence  of  an 
Indebtedness  anterior  to  such  time.  The 
plaintiff  should  have  gone  farther,  and  shown 
by  competent  proof  the  existence  at  the  time 
of  the  conveyances  of  the  indebtedness  which 
was  merged  Into  the  Judgment  Amett  v. 
Coffey,  1  Colo.  App.  S4,  27  Pac.  614;  Ezzell 
T.  Brown,  121  Ala.  160,  25  South.  832;  Gar- 
rett V.  Garrett's  Adm'r,  64  Ala.  263;  Lawson 
V.  Warehouse  Co.,  73  Ala.  289.  An  actual  In- 
tent to  defraud  was  absent  We  find  no  proof 
that  the  effect  of  these  conveyances  made 
the  Judgment  debtors  Insolvent;  In  other 
words,  they  did  not  thereby  deprive  them- 
selves of  the  ability  to  pay  theh-  existing  In- 
debtedness. The  showing  is  unquestioned  that 
in  1892  and  1803,  the  respective  dates  of  these 
conveyances,  and  until  1894,  they  had  prop- 
erty amounting  to  about  $200,000  in  excess  of 
all  their  liabilities,  and  certainly  this  would 
have  enabled  them  to  pay  their  indebtedness 
to  plaintiff.  The  fact  that  by  reason  of  the 
panic  of  1893,  or  subsequent  disaster,  values 
were  greatly  depreciated,  and  that  it  subse- 
quently tinned  out  that  Wall  and  Pursel  were 
not,  as  a  matter  of  fact  able  to  pay  their  in- 
debtedness, do  not  establish  the  allegation  that 
they  were  insolvent  at  the  time  they  conveyed 
this  mining  property  to  the  defendant  com- 
pany. 

We  have  not  determined,  though  we  have 
considered,  many  other  objections  argued  by 
counsel.  We  deem  it  proper  to  observe,  how- 
ever, that  many  of  the  objections  to  the  rul- 
ings below  made  by  defendant  are  not  of  a 
character  which  either  it  or  Wall  or  Pursel 
is  in  a  position  to  urge  in  this  action.  Some 
of  the  irregularities  and  alleged  defects  In  the 
title  to  the  property  which  plaintiff  obtained 
by  sherifTs  deed  might  be  considered  upon  an 
appeal  from  or  writ  of  error  to  that  Judgment, 
If  prosecuted  by  some  party  thereby  aggriev- 
ed, but  not  In  a  collateral  attack  by  a  strnnser 
thereto,  or  even  by  a  party.  For  another  rea- 
son we  do  not  pass  upon  them,— if  the  record 


comes  here  again.  If  may  be  upon  a  state  of 
facts  different  from  the  one  now  before  us. 

The  judgment  is  reversed,  and  the  cause  re- 
manded.   Reversed. 


PUEBLO  TRACTION  &  ELECTRIC  CO.  et 

al.  T.  ALLISON  et  aL 

(Supreme  Court  of  Oolorado.    Oct  6.  1902.) 

STREET  RAILROADS-RECEIVERSHIP  PENDINO 
FORECLOSURE— CONSTRUCTION  OF  ROAD  DY 
RECEIVER— SHOWINa  OF  NECESSITY. 
1.  A  receiver  operating  a  street  railway  pend- 
ing foreclosure  of  a  mortgage  applied  for  per- 
mission to  build  a  mile  of  road.  The  applica- 
tion set  out  a  provision  of  the  company's  char- 
ter requiring  one  mile  of  railway  to  be  built 
each  year  on  penalty  of  a  forfeiture  of  the 
company's  privilege  to  occupy  the  streets. 
There  was  no  allegation  that  the  city  would  en- 
force a  forfeiture,  or  that  a  foreclosure  sale 
might  not  be  bad  in  time  to  allow  the  purchaser 
to  build  the  required  portion  of  road  within  the 
year.  It  was  sought  to  malce  the  receiver's 
certificates  issued  to  defray  the  cost  of  building 
a  lien  prior  to  the  mortgage,  and  the  mortgagees 
opposed  the  applicatiou.  Held,  that  the  appli- 
eation  did  not  show  au  "overwhelming  and  ir- 
resistible necessity"  for  the  coustrnction  of  the 
road,  which  would  Justify  the  granting  of  the 
application  against  the  protest  of  the  mort- 
gagees. 

Appeal  from  district  conrt,  Boalder  county. 

Petition  by  the  receiver  of  the  Bonlder 
Railway  &  Utility  Company  for  an  order  an- 
thoricing  the  building  of  a  mile  of  railway. 
From  an  order  granting  the  petition  the 
Pueblo  Traction  ft  Electric  Company  and 
others,  mortgagees,  appeal.    Reversed. 

The  Boulder  Railway  &  Utility  Company  Is 
a  corporation  organized  under  the  general 
laws  of  this  state  for  the  purpose  of  main- 
taining and  operating  a  street  railway  in  the 
city  of  Boulder.  Becoming  indebted,  it  ex- 
ecuted, In  1899,  28  negotiable  promiss  ry 
notes  in  the  aggregate  amount  of  about  $14,- 
000,  and  to  secure  their  payment  gave  to  W. 
H.  Allison,  as  trustee,  a  mortgage  or  deed  of 
trust  on  all  of  its  property  and  franchises. 
Having  defaulted  in  the  payment  of  the 
notes,  the  trustee,  upon  the  request  of  certain 
of  the  note  holders,  as  provided  by  the  trust 
deed,  on  April  7,  1900,  In  the  district  court  of 
Boulder  county,  brought  suit  to  foreclose  the 
mortgage,  and  thereafter.  In  that  suit,  and  on 
the  12th  of  that  m  nth,  secured  the  appoint- 
ment of  a  receiver  to  operate  the  railway 
pending  the  foreclosure.  On  the  5th  of  May 
following,  the  receiver  filed  a  petition  in 
the  court  asking  for  an  order  authorizing  him 
to  build  a  mile  of  railway,  and  to  that  end 
that  he  might  borrow  money  and  issue  receiv- 
er's certificates  therefor,  to  be  a  charge  on  the 
property  embraced  In  the  mortgage  superior 
to  the  lien  of  that  Instrument.  The  trustee 
apparently  was  about  to  give  his  consent 
thereto,  and  upon  receiving  such  informatloD 
a  majority  In  interest  of  the  beneficLiries  ap- 
plied f(.r  and  obtained  an  order  of  the  court 
making  them  parties  to  the  suit,  whereupon 
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tbey  filed  a  protest  against  the  granting  of 
tbe  petition,  particularly  as  to  that  part  In 
which  it  was  proposed  to  ta&ke  the  receiver's 
receipts  a  lien  superior  to  theirs.  Tbe  hear- 
ing was  before  the  court  upon  the  petition 
of  the  receiver,  the  protest  of  the  note  holders, 
and  tbe  admission  of  tbe  parties  affected  that 
the  attorney  who  brought  the  foreclosure  suit 
then  represented  the  protesting  beneficiaries, 
and  at  their  request  tbe  trustee  instituted  the 
action.  Tbe  court  granted  the  order  extend- 
ing tbe  line,  authorized  tbe  issuance  of  re- 
ceiver's certificates,  and  made  them  a  fij-st 
lien  upon  tbe  corpus  of  tbe  property.  The 
protesting  note  holders  bring  tbe  case  here 
by  appeal. 

Henry  F.  May,  for  appellants. 

CAMPBKIX,  a  J.  (after  stating  tbe  facts). 
Appellees  have  not  appeared  In  this  court. 
Appellants  do  not  traverse  any  allegation  of 
fact  set  ap  In  the  petition  of  the  receiver,  but 
question  the  power  of  tbe  court  to  enter  the 
order.  It  appears  In  this  petition  that  In  the 
ordhunce  of  the  city  of  Boulder  granting  to 
the  railway  company  the  rights  and  fran- 
chises to  construct  and  operate  a  street  rail- 
way in  the  city  of  Boulder  there  was  a  re- 
quirement that  the  defendant,  "during  each 
and  every  calendar  year,  beginning  with  tbe 
year  1900,  shall  bnild  and  operate  at  least 
one  additional  mile  of  road  until  the  total 
mileage  of  said  road  shall  be  at  least  eight 
miles,  and  so  mucb  of  tbe  right  of  way  herein 
granted  ka  is  not  occupied  by  said  grantees 
at  tbe  time  and  in  the  manner  herein  provid- 
ed shall  be  forfeited  to  tbe  city  of  Boulder: 
provided,  however,  that  failure  on  the  part  of 
tbe  grantees  herein  to  construct  the  addition- 
al mile  In  each  succeeding  year  shall  forfeit 
to  said  grantors,  namely,  tbe  city  of  Boulder, 
all  further  rights  and  privileges  of  occupa- 
tion of  said  city  streets  granted  under  this 
section  to  tbe  grantees  herein,  after  and  upon 
the  written  notice  to  said  grantees  of  such 
failure."  It  appeared  also  in  tbe  petition,  as 
well  as  in  tbe  complaint  in  the  main  action, 
that  the  most  valuable  asset  of  the  railway 
company  was  tbe  franchise  granted  it  by  the 
city  of  Boulder  to  operate  its  street  railway 
In'  the  streets  and  avenues  of  the  city,  and 
that  to  preserve  the  rights  and  franchises  It 
was  necessary  that  the  property  be  kept  to- 
gether and  operated  as  an  entirety.  Appel- 
lants do  not  question  tbe  power  of  tbe  court, 
through  its  receiver,  to  operate  a  street  rail- 
way, and.  If  tbe  Income  from  tbe  business  is 
Imdequate  for  that  purpose,  to  make  tbe  or- 
dinary expenses  of  operation  a  lien  upon  the 
corpus  of  tbe  property  superior  to  that  of 
pri  r  mortgagees.  But  they  contend  that  it 
is  beyond  its  Jurisdiction  to  build  extensions 
of  a  railroad  which  comes  under  its  manage- 
ment in  proceedings  brought  by  mortgagees 
to  foreclose  their  liens  on  the  mortgaged  prop- 
erty. In  Kennedy  v.  Railroad  Co.,  2  DHL 
448,  Fed.  Cas.  No.  7.T0G,  the  United  States 
ciwnlt  court,  In  order  to  prevent  a  valuable 


land  grant  in  favor  of  a  railroad  from  laps- 
ing, authorized  its  receiver,  who  was  appoint- 
ed at  the  instance  of  bondholders  of  tbe  com- 
pany, whose  principal  security  consisted  of 
this  grant,  to  complete  the  unfinished  portion 
of  the  road,  and  the  order  was  passed  be- 
cause It  was  considered  that  the  only  practi- 
cable way  to  preserve  the  most  valuable  as- 
set and  franchise  of  the  company  was  to  com- 
plete tbe  line.  Judge  Dillon,  who  made  the 
order,  as  it  appears,  during  the  progress  of 
the  case,  in  his  opinion  reported  In  5  DiU.  519, 
Fed.  Cas.  No.  7,707,  recognized  that  the  pro- 
ceeding was  unusual,  and  Justified  it  solely 
upon  the  ground  that  there  was  an  over- 
whelming and  irresistible  necessity  therefor. 
It  also  appeared  that  four-fifths  of  all  tbe 
bondholders  applied  for  the  order,  and  not  a 
single  cue  appeared  to  oppose  it,  and  that  the 
trustee  in  the  mortgage,  who  represented  all 
tbe  bondholders,  asked  that  it  should  be 
made.  In  Jerome  v.  McCarter,  04  U.  S.  734, 
738,  24  L.  Bd.  136,  under  peculiar  circumstan^ 
ces,  an  order  authorizing  the  finishing  of  a 
ship  canal  in  order  to  preserve  both  for  tbe 
lien  creditors  and  the  mortgagors  valuable 
lands,  was  upheld,  because  otherwise  tbe 
lands  would  have  reverted  to  the  United 
States  government.  Tbe  court  observed  In 
tbU  connection  that,  whether  the  action  of 
the  trial  court  which  made  tbe  order  could 
make  the  receiver's  mortgage,  given  to  secure 
advances  made  to  finish  the  canal,  superior 
in  right  to  the  mortgages  which  existed  when 
It  was  made,  it  was  needless  to  inquire,  be- 
cause that  question  was  not  before  the  court. 
In  Kent  ▼.  Iron  Co.,  144  U.  S.  76,  89,  12  Sup. 
Ct  650,  36  L.  Ed.  852,  the  doctrine  of  the  Mc- 
Carter Case  was  approved.  In  Bank  of 
Montreal  v.  Chicago  &  W.  R.  Co.,  48  Iowa, 
518,  such  an  order  directed  to  tbe  receiver  to 
construct  and  complete  a  line  of  railroad  un- 
der his  charge,  and  which  made  tbe  receiv- 
er's certificates  which  he  was  directed  to  Is- 
sue therefor  a  lien  superior  to  that  of  tbe 
mortgage,  was  also  upheld.  Tbe  court  re- 
marked that  tbe  order  was  assumed  to  be 
necessary  and  proper  for  tbe  preservation 
and  protection  of  tbe  property  committed  to 
tbe  charge  of  tbe  receiver.  It  does  not  ap- 
pear from  tbe  opinion  what  were  tbe  facts 
upon  which  the  order  was  based.  In  Moran 
V.  Lydecker,  27  Hun,  582,  a  similar  order 
was  sustained  upon  the  ground  that  it  was 
necessary  to  complete  tbe  road  within  a  cer- 
tain time  fixed  by  statute  in  order  to  save 
its  franchises.  In  Fidelity  Insurance,  Trust 
&  Safe  Deposit  Co.  v.  Roanoke  Iron  Co.  (C. 
C.)  C8  Fed.  623,  It  was  said  that  a  court  of 
equity  has  no  power  to  make  an  order  of 
this  kind,  unless  It  is  necessary  to  preserve 
the  existence  of  the  corporate  property  and  Its 
franchises.  In  Sliaw  v.  Railroad  Co.,  100  U.  S. 
605,  25  L.  Ed.  757,  Instead  of  accomplishing 
the  end  desired,  viz.,  the  building  of  an  addi- 
tional line  of  road  through  the  instrumentality 
of  a  receiver  and  receiver's  certificates,  anoth- 
er method  which  the  court  deemed  p^ 
Oigitized  by ' 
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tras  adopted,  viz.,  an  agreement  between  tbe 
parties  concerned,  by  which  the  enterprise 
was  reorganized  on  the  basis  of  existing  mort- 
gages as  stock,  and  by  a  new  mortgage  with 
Hens  superior  to  the  old,  whereby  the  money 
was  obtained  without  asking  the  court  to  en- 
-gage  In  the  building  of  railroads.  That  was 
apparently  a  case  where  all  parties  concerned 
agreed,  and  so  is  not  strictly  applicable  to 
the  question  now  before  us.  In  Mlltenberger 
T.  Railroad  Co.,  106  U.  8.  286,  308,  1  Sup.'Ct 
140,  27  L.  Ed.  117,  the  validity  of  an  order  is 
recognized,  which,  among  other  things,  au- 
thorized the  receiver  to  construct  six  addi- 
tional miles  of  road,  and  to  give  a  preferen- 
tial lien  therefor,  upon  tbe  ground  that  the 
petitions  upon  which  tbe  orders  were  based 
furnished  ample  reasons  for  making  It  In 
chapter  13,  Beach,  Rec.,  and  In  High,  Rec.  (3d 
Ed.)  c.  11,  flubd.  4,  are  to  be  found  other  cita- 
tions. 

The  foregoing  cases  are  cited  as  tbe  ones 
■which  confessedly  have  extended  the  extraor- 
dinary powers  of  a  court  of  equity  to  an 
«xtreme  limit  la  our  brief  summary  of  the 
facts  of  the  respective  cases,  and  from  other 
tacts  that  appear  In  the  statements  which 
we  do  not  deem  it  necessary  to  reproduce 
here,  it  is  clear  that  the  reasons  for  tbe  ex- 
tension of  tbe  Jurisdiction  were  far  more 
imperative  than  those  disclosed  In  tbe  case 
at  bar.  While  the  power  of  a  court  of  equi- 
ty In  a  proper  case  "to  engage  in  railroad 
building"  bas  been  upheld,  it  Is  an  unusual 
one,  which  should  be  exercised  with  great 
caution,  and  only  In  the  face  of  an  "over- 
whelming and  Irresistible  necessity,"  and  for 
the  purpose  of  preserving  the  corporate  prop- 
erty and  franchises.  Let  us,  therefore,  by 
this  test,  determine  whether  a  sufBcient 
showing  was  made  to  authorize  the  order  in 
this  case.  First,  we  observe  that  a  court 
should  rarely,  if  ever,  exercise  this  extraor- 
dinary Jurisdiction,  even  if  the  consent  of 
all  the  parties  be  obtained.  We  think  the 
better  practice  Is,  as  declared  in  Hand  v. 
Railroad  Co.,  10  S.  C.  40C,  to  refer  the  appli- 
cation to  a  master  or  referee,  and  only  upon 
his  report  showing  the  necessity  therefor,  or 
after  a  hearing  of  all  the  facts  by  tbe  court 
itself,  attended  with  like  result,  should  the 
order  go.  That  was  not  done  in  this  case. 
No  evidence  at  all  was  taken.  Tbe  only 
ground  upon  which  the  present  order  can  be 
Justlfled  is  that  it  was  necessary  to  save  a 
forfeiture  of  the  franchise  of  the  railway 
company,  but  the  petition  fails  to  disclose 
an  overwhelming  and  irresistible  necessity 
tlicrefor.  It  is  true  that  it  contains  an  alle- 
gation that  by  the  ordinance  of  tbe  city  tbe 
railway  company  was  required  to  build  dur- 
ing each  calendar  year  an  additional  mile  of 
road  until  the  aggregate  mileage  was  eight, 
and  that  the  right  of  way  which  bad  been 
granted  for  such  additional  mileage  might 
be  forfeited  to  tlie  city  of  Boulder  in  case 
the  extension  was  not  made.  But  It  nowhere 
onpears  tbat  the  city  Intended  or  threatened 


to  give  written  notice  of  the  falliire  of  the 
defendant  to  construct  the  additional  mile- 
age, or  that  In  case  of  such  failnre  the  city 
would  enforce  a  forfeiture  of  any  of  its 
rights  or  privileges.  Neither  is  there  any 
showing  tliat  tbe  foreclosure  might  not  have 
been  made  and  a  sale  bad  in  ample  time  for 
the  purchasers  to  make  compliance  with  this 
ordinance  within  tbe  time  limited  by  the  or- 
dinance. The  portions  of  the  ordinance  quot- 
ed in  the  petition  are  so  meager  tbat  It 
would  be  unfair  to  the  grantor  of  the  fran- 
chise and  its  grantee  for  the  court  in  what 
Is  not  much  more  than  an  ex  parte  proceed- 
ing to  pass  upon  their  relative  rights  and 
liabilities,  which  could  be  better  done  from 
an  examination  of  the  ordinance  taken  as  a 
whole;  but  If  nil  Interested  parties  were 
present  it  would  be  better  practice  to  with- 
hold decision  until  all  the  facts  bearing  on 
the  rights  of  all  parties  are  presented  to  the 
court.  While  It  Is  the  duty  of  the  court  In 
such  cases  to  protect  tbe  rights  of  both  mort- 
gagor and  mortgagee,  we  are  of  opinion  that 
no  sufficient  showing  for  the  order  in  ques- 
tion was  made;  and.  If  it  be  conceded  tbat 
in  a  proper  case,  and  on  a  proper  showing. 
It  becomes  tbe  duty  of  a  court  of  equity  to 
engage  In  tbe  business  of  building  railroads, 
the  necessity  therefor  in  tbe  present  case  bas 
not  been  made  to  appear.  International 
Trust  Co.  v.  United  Coal  Co.,  27  Colo.  24C, 
60  Pac.  621,  83  Am.  St  Rep.  69,  is  not  a 
case  exactly  in  point  but  some  obawatlonB 
in  tbe  opinion  throw  light  upon  the  attitude 
of  this  court  in  its  disinclination  to  extend 
the  unusual  power  which  was  asserted  in  the 
court  below.  Such  power,  even  If  it  exists, 
should  rarely.  It  ever,  be  exercised,  when  in 
60  doing  the  Iten  of  the  mortgage  Is  displaced 
against  the  protest  of  bondholders  secured 
by  that  mortgage. 

Tbe  Judgment  is  therefore  reversed,  and 
tbe  cause  remanded  for  further  proceedings, 
if  any,  in  accordance  with  the  views  herein 
expressed.    Reversed. 


EATON  T.  PEOPLE. 
(Supreme  Court  of  Colorado.    Oct  6. 1902.) 

HIOHWAYS-OBSTRUCTION-INJORIBS  BY  OVBR- 
FLOW  OF  WATER— RKMBDIES— OFFENSE— AC- 
TION FOR  DAMAGES— STATUTES— RBPBAI,- 
CO.MMON-LAW  CRIMES— NUISANCES— ABATB- 
HEfNT 

1.  Miils'  Ann.  St  i  1357,  declares  that  it 
any  person  shall  obstmct  or  injure  any  highway 
so  as  to  render  tbe  same  iucouvenieut  or  dan- 
gerous, he  shall,  on  t-onvictiou,  be  fined,  etc. 
Thereafter  lection  3000  was  enacted,  which 
provides  that  no  person  or  corporation  shall 
cause  wsRte  water,  or  the  water  from  any 
ditch,  or  other  place,  to  flow  in  or  on  any  high- 
way so  as  to  damage  the  same.  Held,  that  snrh 
latter  section  repealed  at  least  so  much  of  tb» 
former  section  as  related  to  damagea  caused 
to  highways  by  water  flowing  from  ditches, 
etc.,  and.  since  the  remedy  for  such  injuries 
was  a  civil  action  for  damages,  an  indirtment 
alleging  that  defendant  obstructed  a  highway 
bf  causing  water  to  flow  over  the  same  fiom 
ditches,  etc.,  was  not  sustainable,  xq  I  ^ 
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2.111118'  Ann.  St  S  3963,  declaring  that  no 
person  shall  caose  water  to  flow  in  or  upon 
any  highway  lo  as  to  damage  the  same,  and 
antborixing  a  recovei?  for  damages  so  caused, 
proridea  an  exclusive  remedy  for  such  act,  and 
hence  an  indictment  therefor  coald  not  be  sus- 
tained as  fonnded  on  the  common-law  offense 
of  obstmctinK  a  highway. 

3.  Where,  in  a  prosecution  for  obstructing  a 
highway  by  allowtug  waste  water  to  flow  OTer 
the  same,  it  was  neither  alleged  nor  proved  that 
defendant  either  built,  or  was  the  owuer,  or 
controlled  the  reserroir  from  which  the  water 
flowed  over  the  highway,  an  order  in  such  pro- 
ceeding abating  such  reserroir  as  a  nuisance 
was  erroneous. 

Error  to  Weld  connty  court 

Benjamin  H.  Eaton  was  couTlcted  of  un- 
lawfully obstructing  and  Injuring  the  high- 
way, and  be  brings  error.    Berersed. 

James  W.  McCreery  and  H.  E.  Churchill, 
for  plaintifT  In  error.  D.  M.  Campbell,  Atty. 
Oen.,  and  Caivln  E.  Reed,  Asst  Atty.  Gen. 
<F.  J.  Green  and  Charles  F.  Tew,  of  counsel), 
for  the  People. 

C AMPB  ELL,  C.  J.  An  Information  against 
defendant  containing  two  counts  was  filed 
in  the  county  court  of  Weld  county.  After 
a  motion  to  qtush  was  overruled,  there  was 
a  trfal,  resulting  in  a  verdict  of  guilty  un- 
der the  first  and  an  acquittal  of  the  second 
count.  Omitting  formal  matters,  the  first 
count  charges  tbat  defendant  did  "unlawful- 
ly obstruct  and  injure,  and  cause  and  pro- 
cure to  be  obstructed  and  Injured,  a  certain 
public  road  and  highway  *  *  *  by  caus- 
ing water  to  flow  from  certain  drains,  Lit- 
eral ditches,  and  artificial  water  courses  in- 
to and  upon  said  road  and  public  highway 
and  kito  a  pond,  *  *  *  to  such  a  height 
as  to  cause  said  ix>nd  to  overflow  into,  across, 
over,  and  upon  said  public  highway,  and  to 
remain  standing  thci-tiun,  so  as  to  cause  said 
road  and  public  hhrhway  to  be  obstructed, 
and  so  as  to  render  said  road  and  public 
highway  inconvenient  and  dangerous  to 
pass."  Several  alleged  errors  of  the  trial 
court  are  argued,  but  only  one— the  insuflS- 
dency  of  the  first  count  of  the  information- 
is  considered,  for  its  disposition  requires  a 
dismissal  of  the  action.  It  is  insisted  by  the 
attorney  general  that  this  count  Is  based  up- 
on section  1357,  Mills'  Ann.  St;  by  defend- 
ant, on  section  3960,  which,  by  necessary 
implication,  operated  as  a  repeal  of  the  for- 
mer. The  former  statute,  inter  alia,  ordains 
that:  "If  any  person  shall  obstruct  or  In- 
jure or  cause  or  procure  to  be  obstructed  or 
taijured,  any  public  road  at  highway,  •  •  • 
ao  aa  to  render  the  same  inconvenient  or 
dangerous  to  pass,"  he  shall,  upon  conviction, 
be  fined,  etc.  The  latter  declares  that  no 
poson  or  corporation  shall  "cause  waste 
water,  or  the  water  from  any  ditch,  road, 
drain  or  flume,  or  other  place,  to  fiow  In  or 
upon  any  road  or  highway  so  as  to  damage 
the  same."  Section  1357  was  passed  by  the 
territorial  legislature  In  1861,  and  Is  Incorpo- 
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rated  in  the  Criminal  Code,  and  has  not  been 
expressly  repealed.  Section  3960  was  enact- 
ed by  the  general  assembly  of  18S5  (Sess. 
Laws  1885,  p.  325),  and  is  an  amendment  of 
section  36  of  the  roads  and  highways  act  of 
1883  (Sess.  T.aws  1883,  p.  251).  The  hnpor- 
tance  of  this  contention  consists  In  the  fact 
that  if  the  proceeding  Is  under  1357,  that 
section  makes  the  obstruction  of  the  highway 
a  crime;  while,  if  it  Is  under  section  39G0, 
the  penalty  imposed  for  a  violation  of  any  of 
its  provisions  is  made  recoverable  by  a  civil 
action  of  debt  Possibly  section  1357  pro- 
hibits some  acts  not  included  in  section  3960, 
and  the  earlier  section  may  not  be  repealed 
in  its  entirety,  even  If,  as  to  the  same  mat- 
ters found  in  both,  the  later  section  by  im- 
plication repeals  the  earlier.  But  we  are 
clear  that  for  an  obstruction  of  a  highway 
which  results  in  damage  to  the  same,  caused 
by  turning  waste  water,  or  the  water  from 
any  ditch,  road,  lateral  fiume,  or  other  place, 
so  tbat  it  fiows  in  or  upon  any  road  or  high- 
way, the  offense.  If  ever  therein  included,  is 
now  withdrawn  from  the  provisions  of  sec- 
tion 1357,  and  is  to  be  governed  by  and 
comes  under  section  3960;  and  all  penalties 
therefor  are  to  be  recovered  as  provided  by 
section  8963,  namely,  by  an  action  in  the 
nature  of  debt.  It  would  seem  that  In  draft- 
ing the  Information  the  district  attorney  had 
before  him  section  3960,  and  intended  to 
state  an  offense  thereunder,  and  that  It  was 
not  then  bis  purpose  to  rely  upon  section 
1357;  for  in  setting  forth  the  facts  which 
constitute  the  obstruction  he  employed  the 
very  language  found  in  section  3960.  Were 
there  any  doubt  attout  this,  the  uncertainty 
would  be  removed  when  we  come  to  consider 
the  evidence  wherein  it  is  shown  that  the 
overseer  of  the  road  district  in  which  this 
road  is  situate  notified  defendant  that  be 
bad  been  guilty  of  a  violation  of  section  3960, 
and,  unless  the  ol>8truction  was  removed,  be 
would  be  proceeded  against  thereunder.  But 
it  is  said  that  section  1357  prohibits  merely 
those  obstructions  of  a  highway  which  make 
the  same  "inconvenient  or  dangerous"  to 
pass,  while  section  3960  forbids  only  such  as 
cause  it  "damage";  and  therefore  the  former 
applies  to  kinds  of  obstructions  not  covered 
by  the  latter.  To  this  we  reply  tbat  an  ob- 
struction which  makes  a  highway  Incon- 
venient or  dangerous  to  pass  Is  also  a  dam- 
age to  It  And  the  later  enactment  which 
is  directed  against  obstructions  by  flooding 
which  "damage"  a  highway,  Includes  ail 
those  obstructions  which  make  it  "Inconven- 
ient or  dau^erous"  for  traveL  We  think  sec- 
tion 3960  was  Intended  to  and  did  supplant 
section  1357,  so  far  as  concerns  obstructions 
of  a  highway  resulting  from  an  overflow  of 
water. 

It  is  further  said  that  even  if  section  ,S9e0 
repeals  section  1357,  still  at  common  law 
flooding  of  a  highway  Is  an  offense,  and  that 
section  3963,  which  provides  merely  for  a 
recovery  of  damages  for  the  Injury  ki^itS 
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the  obstraction  causes.  Is  not  inconsistent 
with,  and  does  not  abolish,  the  remedy  In 
the  nature  of  a  criminal  proceeding  for  tbe 
same  offense  as  at  common  law,  or  an  ac- 
tion to  abate  tbe  nuisance.  We  tlilnk  tbat. 
In  Tlew  of  our  yarlous  statutes  on  tbe  sub- 
ject, our  general  assembly  Intended  tbe  rem- 
edy In  damages  to  be  exclusive  for  this  par- 
ticular kind  of  obstruction,  and  that  a  crim- 
inal prosecution  eltber  under  section  1357  or 
as  at  common  law  will  not  lie.  If  such  an 
obstruction  may  still  be  abated  as  a  nui- 
sance, and  if  sucb  a  Judgment  could  be  en- 
tered in  this  kind  of  action,  it  la  dear  tbat 
the  order  of  the  trial  court  to  that  effect  is 
wrong.  It  is  nowhere  alleged  or  proved  tbat 
defendant  buUt,  or  Is  tbe  owner,  or  In  con- 
trol of,  tbe  pond  or  reservoir  from  which  the 
water  backed  up  and  covered  this  highway. 
Certainly  the  one  whose  property  would  be 
destroyed  by  an  order  abating  it  as  a  nui- 
sance is  entitled  to  a  bearing. 

The  Judgment  la  reversed,  and  tbe  caose 
remanded,  with  Instructions  to  set  aside  the 
order  abating  the  ialleged  nuisance,  and  to 
sustain  tbe  motion  to  quash  and  to  dismiss 
the  action.   Beversed. 


SCHI^AGETBIR  v.  GUDB. 
(Supreme  Court  of  Colorado.    Oct  6,  1902.) 

ACTION  TO  QUIET  TITLB-COMPLAINT— REPLY 
—LIMITATION— BVIDBNCB-BXCLUSION  FROU 
JDRY— FAILURB  TO  OBJECT. 

1.  A  complaint  allegiDg  in  substance  that 
plaintiff  was  the  owner  and  In  possession  of 
certain  premises,  and  that  the  defeadaut  claim- 
ed an  estate  or  interest  therein  adverse  to  her, 
but  had  none,  states  a  cause  of  action  to  quiet 
title;  it  uot  being  necessary  to  set  out  specilic- 
ally  the  title  relied  on,  or  the  character  of 
defendant's  adverse   claim. 

2.  lu  an  action  to  quiet  title,  plaintiff  al> 
leged  that  she  was  the  owner  ana  in  jposses- 
■ion  of  the  premises  in  question,  and  that  the 
defpudant  claimed  an  estate  or  Interest  therein 
adverse  to  her,  but  had  none.  Defendant  an- 
swered, setting  up  his  title  specifically;  and 
plauitiff  replied,  pleading  possession  inider 
color  of  title  and  payment  of  taxes  for  more 
than  seven  years.  Held,  that  under  Code,  { 
255,  relatlDK  to  the  nature  of  actions  to  quiet 
title,  aud  in  view  of  the  fact  that  plaintiff 
could  not  auticipHte  tbe  nature  of  defendaut's 
claim,  the  plea  of  limitations  was  properly  pre- 
sented by  way  of  replication. 

3.  A  couveyanre  executed  by  a  grantor  to  a 
sraDtee  which  describes  the  land  iiiteiiiled  to 
Be  couvcyed,  and  in  apt  vords  purports  to  con- 
vey it,  thoucb  in  reality  no  actual  title  Is  pass- 
ed, (rives  color  of  title. 

4.  An  objection  to  tbe  validity  of  a  tax  deed 
admitted  in  evidence  in  an  actioa  to  quiet  title 
is  immaterial,  where  tbe  trial  court  subsequent- 
ly excluded  it  from  the  consideration  of  tbe 
Jnnr. 

5.  Assienments  of  error  In  tbe  admission  of 
testimony  which  was  not  objected  to  cannot 
be  considered. 

Error  to  district  court,  Ljike  county. 

Action  by  WUhelmina  Gnde  ngninst  Josepb 
M.  Schlngeter.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

1  3.  See  Adver**  Poneuion,  voL  1,  Cent  Die.  || 
t»5,  416.  417. 


Defendant  In  error,  as  plaintiff,  brought  an 
action  In  tbe  court  below  against  plaintiff  in 
error,  as  defendant,  to  quiet  title  to  a  lot. 
In  ber  complaint  she  alleged.  In  substance, 
tbat  she  was  tbe  owner  and  In  possession  of 
tbe  premises  in  question,  and  that  the  de- 
fendant claimed  an  estate  or  Interest  therein 
adverse  to  her,  but  bad  none.  Tbe  defendant 
answered,  admitting  the  possession  of  plain- 
tiff, and  set  up  title  in  himself.  To  this  an- 
swer plaintiff  filed  a  replication,  which,  so 
far  as  necessary  to  notice,  averred.  In  sub- 
stance, tbat  she  and  her  grantor  bad  been  in 
the  undisputed,  peaceable  possession  of  such 
premises  in  good  faith,  under  color  of  title 
based  upon  conveyances,  for  more  than  seven 
successive  years,  and  during  that  period  had 
paid  all  taxes  assessed  against  the  same. 
Tbe  defendant  moved  to  strike  this  reply  for 
the  reason  that  it  stated  matters  which  sbonld 
have  been  set  out  in  the  complaint,  and  could 
not  be  pleaded  In  a  reply.  This  motion  was 
denied.  Over  the  objection  of  defendant  that 
the  complaint  did  not  state  a  cause  of  action, 
plaintiff  Introduced  a  deed  conveying  the  lot 
to  her  grantor,  and  also  a  deed  for  such  prem- 
ises from  her  grantor  to  herself.  She  also 
Introduced  testimony  which  established  that 
she  and  ber  grantor  bad  been  in  the  actual, 
undisputed,  and  peaceable  possession  of  such 
premises  under  such  conveyances  for  more 
than  seven  successive  years,  and  during  that 
period  bad  paid  all  taxes  assessed  against 
sucb  premises.  This  testimony  was  undis- 
puted. On  behalf  of  defendant,  testimony 
was  Introduced  from  which -it  appeared  tliat 
the  naked  legal  title  to  tbe  premises  was  vest- 
ed in  him.  From  a  decree  in  favor  of  plain- 
tiff, the  defendant  brings  the  case  here  for  re- 
view on  error. 

A.  X  Sterling  and  A.  Lynch,  for  plaintiff  in 
error.  L.  M.  Goddard  and  S.  C.  Warner,  for 
defendant  In  error. 

GABBERT,  J.  (after  stating  the  facts). 
The  main  questions  presented  by  counsel  for 
defendant  can  be  determined  by  a  discussion 
of  tbe  following  propositions:  <1)  Does  tbe 
complaint  state  a  cause  of  action?  (2)  Did 
the  court  err  in  overruling  the  m  tlon  to 
strike  the  replication?  (3)  Should  the  objec- 
tion to  the  introduction  of  plaintiff's  testi- 
mony have  been  sustained?  (4)  Did  plaintiff 
establish  a  color  of  title  based  upon  convey- 
ances? 

1.  In  an  action  to  quiet  title.  It  is  sufficient 
to  allege  substantially  in  tbe  complaint  tbat 
tbe  plaintiff  is  the  owner  and  in  possession  of 
tbe  premises  tbe  title  to  which  Is  sought  to 
be  quieted,  and  that  tbe  party  made  defend- 
ant claims  an  Interest  or  estate  therein  ad- 
verse to  tbe  plaintiff,  which  Is  without  any 
foundation  or  right  whatever.  These  are  tbe 
ultimate  facts  which  tbe  plaintiff  in  sucb  nn 
action  Is  required  to  state,  and  It  Is  unneces- 
sary In  tbe  complaint  to  dernlgn  tbe  title  re- 
lied upon.  Neither  Is  It  naces^^^  jet  out 
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•peclflcally  the  character  of  the  adverse  claim 
ot  the  defendant.  That  la  a  matter  for  the 
latter  to  plead.  The  plaintiff  may  not  know 
npon  what  title  the  defendant  asserts  his 
claim  to  the  premises  In  dispute,  bnt  even  If 
he  did.  the  defendant  would  not  be  bowid  by 
any  alleged  title  which  the  plalntlET  set  np  for 
blm,  because  It  Is  his  privilege  alone  to  plead 
the  title  upon  which  he  relies  to  establish 
his  rights.  The  complaint  was  sufDcient 
Amter  v.  Conlon,  3  Ciolo.  App.  185,  32  Pac. 
721.  affirmed  In  22  Colo.  150,  43  Pac.  1002; 
Mining  Co.  v.  Marsano,  10  Nev.  370;  Rough 
T.  Simmons,  65  Cal.  227,  3  Pac  8M;  Ely  t. 
Railroad  Co.,  129  U.  8.  291,  9  Sup.  Ct  293,  82 
L.Ed.  688. 

2.  The  very  nature  and  object  of  an  action 
to  quiet  title,  raider  our  Code  provisions  on 
the  subject  (section  255),  to  to  enable  the 
owner  in  possession  of  real  property  to  bring 
into  court  one  who  asserts  an  adverse  claim 
or  Interest  therein,  in  order  that  such  claim 
may  be  determined.  When  a  complaint 
states  a  cause  of  action  having  for  Its  object 
this  purpose,  the  party  made  defendant  must 
appear  and  plead  his  title.  If  he  Intends  to  as- 
aert  one  against  the  plaintiff.  Wall  v.  Mag- 
nes.  17  Colo.  476,  30  Pac.  476;  Amter  v. 
Conlon,  22  Cola  160,  43  Pac.  1002;  Mining 
Co.  V.  Marsano,  supra.  This  was  what  the 
defendant  did  In  the  case  at  bar,  by  pleading 
that  the  title  was  vested  in  htm.  Then,  and 
not  until  then,  was  plaintiff  advised  of  the 
nature  of  defendant's  claim,  or  that  he  would 
In  fact  assert  any.  She  could  not  anticipate 
what  title  he  might  set  up,  but  when  he  did 
so  it  was  Incumbent  upon  plaintiff  to  plead 
facts  which  would  avoid  his  title  and  estab- 
lish one  In  her.  A  replication  stating  facts 
having  this  legal  effect  was  therefore  neces- 
aaiy;  otherwise  the  interest  of  the  defendant 
to  the  premises  stood  admitted,— the  very 
question  which  the  action,  with  issues  prop- 
erly framed,  was  brought  to  determine.  This 
question  Is  mooted,  but  not  decided,  in  Bond 
Co.  V.  Wolfe,  27  Colo.  218,  60  Pac.  637.  The 
reply  of  the  plaintiff  stated  facts  which,  if 
established,  would  defeat  the  title  set  up  by 
the  defendant,  and  vest  It  in  her.  This  plead- 
ing was  directed  entirely  to  the  answer.  It 
constituted  no  part  of  the  complaint.  It  did 
not  to  any  manner  depart  from  the  cause  of 
action  or  the  case  originally  pleaded,  but  was 
In  effect  an  answer,  pure  and  simple,  to  the 
issues  tendered  by  the  answer  of  the  defend- 
ant, upon  which  he  relied  to  establish  his 
superior  right  to  the  premises  to  dispute.  The 
court  did  not  err  to  overruling  the  motion  to 
«trlke. 

3.  The  discussion  of  the  preceding  ques- 
tions disposes-  of  the  objections  urged  to  the 
court  below  to  the  Introduction  of  the  testi- 
mony received  on  behalf  of  the  plaintiff. 
The  complaint  stated  a  cause  of  action.  The 
replication  averred  the  facts  upon  which  the 
plaintiff  relied  to  establish  her  ownership  of 
the  iiremlses,  and  to  defeat  the  title  set  up 
4>y  the  defendant    The  testimony  objected  to 


was  competent,  because  It  tended  directly  to 
establish  these  facts. 

4.  A  conveyance  executed  by  a  grantor  to 
a  grantee  which  describes  the  land  Intended 
to  be  conveyed,  and  to  apt  words  purports 
to  convey  It  though  in  reality  no  actual  title 
is  passed,  gives  color  of  title,  based  upon  a 
paper  title,  to  the  lands  described.  De  For- 
esta  v.  Oast  20  Colo.  307,  38  Pac.  244; 
Brooks  V.  Bniyn,  35  111.  382;  Fagan  v.  Ro- 
sier, 08  III  84;  Swift  v.  Mulkey  (Or.)  21  Pac. 
871;  Bawson  v.  Fox,  65  111.  200;  Latta  v. 
Clifford  (C.  C.)  47  Fed.  614.  The  deeds  In- 
troduced by  plaintiff  were  sufficient  upon 
which  to  base  color  of  title. 

Objection  was  m&de  to  a  tax  deed  Intro- 
duced by  platotlff.  Whether  this  deed  was 
valid  or  tovalld  la  Immaterial  The  trial 
court  expressly  excluded  it  from  consider- 
ation In  determining  the  rights  of  the  par- 
ties, and  the  facts  established  by  the  undis- 
puted testimony  were  amply  sufficient  to  sup- 
port the  judgment  rendered.  In  fact  under 
the  testimony,  no  other  judgment  could  have 
been  pronounced. 

Other  objections  to  testimony  admitted  are 
also  urged,  which  we  have  not  noticed  for  the 
reason  that  tliey  are  either  manifestly  with- 
out merit,  or  the  errors  assigned  thereon  are 
not  based  upon  the  objections  made  In  the 
court  below.  On  review  a  consideration  of 
the  errors  assigned  will  be  limited  to  the 
grounds  of  error  to  which  the  attention  of  the 
trial  court  was  directed. 

The  Judgment  of  the  district  court  Is  affirm- 
ed.   Affirmed. 


CLAYTON  T.  HALLETT  et  A 
(Supreme  Ck>nrt  of  Colorado.    June  30.  1902.) 

WILLa-REAL  ESTATE— CHARITABLE  TRUSTS- 
COMMON  LAW  — LIBERAL  CONSTRUCTION  — 
CHARITABLE  COLLEGE— CITY  AS  TRUSTEEr- 
LEQISLATIVE  AUTHORIZATION— PUBLIC  POL- 
ICY—VESTING OP  TRUST— BENEFICIARIES— 
DESIGNATION. 

1.  Mills'  Ann.  St  (  4652,  provides  that  a 
testator  shall  have  power  to  devise  the  real 
estate  which  he  has  at  his  death.  A  will  nsed 
the  words,  "i  •  •  •  devise  •  •  •  all  my 
real  •  •  •  estate,  of  whatsoever  nature  or 
kind  soever,  and  wheresoever  situated,"  etc., 
and  "all  the  rest,  residne,  and  remaiuder  of  my 
estate,  real,  personal,  and  mixed,  and  whereso- 
ever situated,"  etc.  Held  that  the  words  show- 
ing an  inteutiou  to  dispose  of  all  his  real  es- 
tate. It  would  all  pass  under  the  will,  whether 
acquired  before  or  after  the  makiuK  thereof. 

2.  St.  43  KHz.  c.  4,  mentions  the  "education 
and  preferment  of  orphans"  as  a  public  char- 
ity; and  statutory  euaotmeuts  of  Colorado  pro- 
vide that  the  oommon  law  of  England,  so  far 
as  applicable,  and  ail  acts  of  the  British  par- 
liament to  supply  defects  therein,  prior  to  the 
4th  year  of  .Tamos  I,  shall  be  the  rule  of  de- 
cision. A  win  sought  to  give  to  a  city  a  trust 
for  the  maintenance  of  a  coileire  for  the  edu- 
cation of  orphan  boys.  Held,  that  the  statute 
of  Elizabeth  was  in  force,  so  that  the  bequest 
wonld  be  enforced  thereunder  as  a  charitable 
trust. 

3.  Whether  the  statute  Is  In  force  or  not  the 
commou-Iaw  primiples  are,  under  which  a 
charitable  trust  will  be  liberally  enforced,  and 
not  allowed  to  fail  for  want  of  a  trustee,  nor 
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for  indeflniteneas  of  tb«  beneficiaries,  if  means 
are  prorlded  for  designating  such,  nor  for  a  tem- 
porary iucapadty  iu  the  trustee  at  the  time  of 
the  vesting  of  the  trust,  and  under  which  a 
municipal  corporation  may  hold  property  in 
trust  for  charitable  uses  witliin  the  scope  of 
its  powers. 

4.  A  testator  gave  his  residuary  estate  to  the 
city  of  Denver  in  trust  for  the  establishment 
of  a  college  for  the  education  of  orphan  bovs 
in  the  county  and  state.  By  the  laws  of  the 
state  the  maintenance  of  schools  was  left  to 
school  districts.  Testator  died  in  1889,  and 
iu  1901  the  legislature  passed  an  act  authoriz- 
ing the  city  to  accept  and  enforce  the  devise. 
Held,  that  the  act  of  the  legislatare  constitut- 
ed an  expression  of  the  policy  of  the  state  in 
relation  to  the  devise,  and  a  declaration  in  fa- 
Tor  of  the  city's  accepting  the  same. 

5.  The  city  had  no  express  authority  In  its 
charter  to  acquire  and  hold  property,  except  as 
necessary  for  the  public  use  of  the  iuhabitants. 
But  the  charter  provided  for  the  assistance  of 
charitable  orgniuzntions,  and  for  the  general 
good  government  of  the  city.  Held  that,  the 
trust  being  germane  to  such  objects,  the  city 
was  authorized  under  its  charter  to  accept  and 
execute  the  trust 

6.  The  will  provided  for  the  establishment 
of  the  college  under  the  executors'  direction 
within  10  years  of  the  testator's  death,  and 
provided  a  compensation  to  one  executor  there- 
for. It  also  gave  the  whole  estate  to  the  ex- 
ecutors in  trust  for  the  purpose  of  mar- 
shaling the  assets  and  executing  all  Its  provi- 
sions. Held,  that  it  was  the  Intention  of  the 
testator  that  the  city  should  not  be  called  on 
to  accept  or  execute  the  trust  until  after  the 
establishment  of  the  college  by  the  executors, 
and.  since  the  legislature  had  meanwhile  ex- 
pressly given  the  city  proper  authority,  the 
trust  could  not  be  defeated  by  any  iucapadty 
in  the  city  at  the  time  of  testator's  death. 

7.  A  will  seeking  to  establish  a  trust  for  the 
establishment  and  maintenance  of  a  college 
provided  that  as  many  poor  white  male  or- 
phans, born  of  reputable  parents,  as  the  in- 
come conld  maintain,  should  be  admitted  there- 
to. It  also  provided  that  the  executors,  before 
turning  over  the  college  to  the  city,  should  de- 
vise and  promulgate  rules  and  regulations 
which  should  be  obligatory,  as  though  set  out 
in  the  will,  and  that  a  board  of  designated 
trustees  should  have  the  government  of  the 
college  thereafter.  Held  that,  a  means  being 
provided  for  the  establishment  of  rules  to  gov- 
ern admissions  to  the  rnlleee,  the  trust  would 
not  be  defeated  for  Indefiniteness  as  to  benefi- 
ciaries, in  failing  to  define  the  word  "repu- 
table." 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Tbomas  S.  Clayton  against 
Moses  Hallett,  as  executor  of  George  W.  Clay- 
ton, deceased,  and  others.  Frr.m  a  Judgment 
In  favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

George  W.  Clayton,  late  of  the  county  of 
Arapahoe,  departed  this  life  on  the  15th  of 
August,  1809.  Afterwards  a  document  pur- 
porting to  be  his  last  will  and  testament  was 
presented  to  the  county  court  of  Arapahoe 
county,  and  on  the  3d  of  October,  1S99,  the 
said  document  was  admitted  to  probate  and 
record  as  the  last  will  and  testament  of  the 
said  George  W.  Clayton,  deceased.  Moses 
Hallett  was  appointed  sole  executor,  William 
M.  Clayton  not  having  survived  his  brother. 

The  fourteenth  and  fifteenth  clauses  of  the 
will  are  as  follows: 


"Fourteenth.  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and  mix- 
ed, and  wheresoever  situated,  intending  and 
meaning  to  include  therein  all  reversionary 
devises  and  bequests,  real  and  personal  es- 
tate, the  use  of  which  I  have  hereinbefore 
given  for  life  to  the  several  persons  above 
herein  mentioned,  respectively,  after  the  same 
shall  have  been  discharged  of  the  respective 
trusts  by  the  death  of  the  persons  respective- 
ly entitled  to  the  use  thereof  for  life,  and  all 
legacies  above  given  which  shall  lapse  by 
reason  of  the  death  of  the  legatee  prior  to  my 
decease,  or  from  any  other  cause,  I  do  hereby 
give,  devise,  and  bequeath  unto  the  corpora- 
tion of  the  city  of  Denver,  in  trust,  neverthe- 
less, to  be  devoted  solely  and  exclusively  to 
the  foimdlng,  establishing,  and  forever  main- 
taining a  permanent  college  within  the  city 
of  Denver,  in  the  county  of  Arapahoe  and 
state  of  Colorado,  for  the  better  education, 
and  more  comfortable  maintenance,  than 
they  usually  receive  from  the  application  of 
public  funds,  of  poor  white  male  orphan 
children,  somewhat  on  the  plan  of  the  Girard 
College,  In  the  city  of  Philadelphia  and  state 
of  Pennsylvania,  but  necessarily  in  a  very 
much  smaller  way.  The  college  building 
shall  be  of  stone,  substantially  built  upon  a 
plat  of  ground  of  sufficient  size  to  admit  of 
the  construction  of  additional  college  bnild- 
ings  if  the  same  shall  become  necessary  or 
expedient  The  Institution  above  mentioned 
shall  be  established  within  ten  years  from 
and  after  my  decease,  as  may  be  practicable 
In  the  Judgment  of  my  executors.  They  shall 
carefully  devise  and  promulgate  such  rules 
and  regulations  as  they  shall  deem  proper 
for  the  government  of  the  institution,  and 
which  shall  be  carried  out  and  be  obligatory 
with  the  same  force  and  effect  as  If  herein 
set  forth  at  large.  And  for  his  services  In 
this  behalf  my  executor,  Moses  Hallett,  shall 
receive  the  sum  of  five  thousand  dollars  per 
year  until  the  said  college  shall  be  organized. 
I  make  this  provision  for  my  said  executor, 
Moses  Hallett,  for  the  reason  that  I  believe 
the  burden  of  this  trust  will  fall  principally 
upon  him,  and  I  have  made  provision  herein 
for  my  brother  William  M.  Clayton,  the  other 
executor,  in  case  he  shall  survive  me.  The 
above  provision  for  compensation  to  my  said 
executor  Moses  Hallett  is  personal  to  him, 
and  shall  not  apply  to  any  other  executor  or 
trustee  who  may  become  his  successor.  It 
is  my  desire  that  In  carrying  out  my  purpose 
as  set  forth  In  tills  section  of  my  will,  before 
a  college  site  shall  be  selected  or  plan  of  a 
college  building  shall  be  adopted,  a  careful 
estimate  of  the  total  of  my  estate  subject  to 
this  purpose  shall  be  made,  and  so  much 
thereof  only  shall  be  devoted  to  the  porcbaae 
of  a  site  and  the  building  and  the  furnishing 
of  the  college  as  will  leave  my  estate  a  suf- 
ficient fund  to  provide  revenue  for  the  proper 
maintenance  of  the  same  and  of  the  orphans 
admitted  thereto,  and  supplying  competent 
instructors,  teachers,  and  nurses  therein,  who 
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sball  be  of  tried  skill  and  of  good  moral  char- 
acter. So  macb  of  the  residuary  of  my  estate 
as  shall  remain  after  the  purchase  of  a  site, 
tlie  erection  of  the  college,  and  the  furnishing 
of  the  same  with  proper  furniture  and  appli- 
ances, shall  be  set  apart  and  held  and  kept 
ioTioiate  forerer,  save  and  except  as  herein- 
after provided,  and  the  income,  rents,  and 
revenues  thereof  shall  be  used  solely  and  ex- 
clusively for  the  maintenance  of  said  institu- 
tion and  of  the  orphans  admitted  therein. 
Ttie  institution  shall  be  organized  as  soon  as 
practicable  vrithin  ten  years  from  and  after 
tbe  time  of  my  death,  and  due  public  notice  of 
the  intended  opening  of  the  college  shall  be 
given,  so  that  there  may  be  an  opportunity 
to  make  selections  of  competent  instructors, 
teachers,  and  nurses,  and  that  those  who 
may  have  the  charge  of  orphans  may  be 
aware  of  the  provisions  intended  for  them. 
It  is  my  desire  that  the  college  shall  be  under 
tbe  management  and  supervision  of  a  board 
of  five  trustees,  which  shall  be  composed  of 
tbe  Judge  of  the  district  court  of  the  United 
States  fur  the  district  of  Colorado,  or  such 
person  as  he  shall  appoint:  the  senior  Judge 
of  the  district  court  of  the  state  of  Colorado 
of  that  Judicial  district  which  shall  include 
the  county  of  Arapahoe,  or  such  person  as  be 
may  appoint;  and  the  chief  Justice  of  the  su- 
preme court  of  tbe  state  of  Colorado,  or  such 
person  as  be  may  appoint:  and  my  two  ex- 
ecutors hereinafter  named,  during  life:  and, 
after  their  decease,  two  other  reputable  free- 
holders of  the  county  of  Arapahoe,  to  be  ap- 
pointed by  tbe  mayor  of  the  city  of  Denver, 
with  the  advice  and  consent  of  tbe  city  coun- 
cil of  said  city,  which  said  trustees  so  ap- 
pohited  by  the  said  mayor  shall  hold  their  of- 
Sce  for  one  year,  and  until  their  successors 
shall  be  appointed  and  confirmed  In  like  man- 
ner. None  of  tbe  trustees  shall  receive  any 
compensation  whatever  from  my  estate  for 
his  services  as  such  trustee.  Inasmuch  as 
I  have  this  matter  seriously  at  heart,  and 
my  desire  is  that  the  greatest  possible  good 
may  be  derived  from  my  bequest  for  said 
college,  I  do  hereby  enjoin  and  require  that, 
if  at  tbe  close  of  any  year  the  Income  of  the 
fund  devoted  to  tbe  purposes  of  said  college 
be  more  than  sufficient  for  the  maintenance 
of  the  institution  for  that  year,  then  tbe  bal- 
ance of  tbe  said  Income,  after  defraying  said 
maintenance,  shall  be  invested  in  good  securi- 
ties, thereafter  to  be  and  remain  a  part  of 
the  capital;  but  in  no  event  shall  any  part  of 
■aid  capital  fund  be  sold,  disposed  of,  or 
pledged  to  meet  tbe  current  expenses  of  tbe 
histitntlon.  And  I  do  hereby  expressly  de- 
clare that  all  the  bequests  and  devises  in  this 
section  of  my  will,  made  of  the  said  residue 
of  my  estate,  to  the  said  corporation  of  the 
city  of  Denver,  are  made  upon  the  following 
express  conditions;  that  is  to  say:  Ph-st 
That  the  name  of  said  institution  shall  be 
The  George  W.  Clayton  College.'  Second. 
Tnat  none  of  the  moneys,  principal.  Interest, 
dividends.  Income,  or  rents  arishig  or  accru- 


ing from  the  said  residuary  devise  and  be- 
quest shall  at  any  time  be  applied  to  any 
other  purpose  or  purposes  whatever  than 
those  herein  mentioned  and  appointed.  Third. 
That  separate,  true,  and  accurate  accounts, 
distinct  from  all  other  accounts  of  the  said 
corporation  of  the  city  of  Denver,  sball  be 
kept  concerning  the  said  devise,  bequest,  col- 
lege and  funds,  and  of  the  investment  and 
application  thereof,  and  that  separate  ac- 
count or  accounts  of  the  same  shall  be  kept 
In  bank,  not  blended  or  mingled  with  any 
other  account,  so  that  It  may  at  all  times  ap- 
pear on  examination  by  a  committee  to  b& 
appointed  by  the  Judge  of  the  county  court 
of  Arapahoe  county  that  my  instructiona 
have  been  fully  and  strictly  complied  with. 
Fourth.  That  the  said  corporation  shall  ren- 
der a  detailed  account,  verified  by  oath,  an- 
nually, to  the  county  court  of  Arapahoe  coun- 
ty, sitting  In  probate,  at  the  January  term 
thereof,  concerning  the  said  devised  and  be- 
queathed estate,  and  the  investment  and  ap- 
plication of  the  same,  and  shall  submit  all 
their  books,  papers,  and  accounts  touching 
the  same  to  a  committee  of  said  county  court 
for  examination  whenever  the  same  shall  be 
required.  Fifth.  The  said  corporation  shall 
also  cause  to  be  published  In  the  month  of 
January,  annually.  In  one  or  more  newspa- 
pers published  In  the  city  of  Denver,  a  true 
and  concise  statement  and  account  of  the 
trusts,  devises,  and  bequests  berein  declared 
and  made,  showing  the  condition  of  said  col- 
lege, the  number  of  scholars,  and  other  par- 
ticulars needful  to  be  publicly  known,  for  the 
year  next  preceding  the  said  month  of  Janu- 
ary. As  many  poor,  white  male  orphans,— 
and  by  the  term  'orphan'  is  meant  any  child 
whose  father  is  dead,— between  the  ages  of 
six  and  ten  years,  born  of  reputable  parents,, 
as  the  income  shall  be  adequate  to  maintain, 
shall  be  admitted  into  the  college  as  soon  a» 
possible  after  the  opening  thereof,  and  from 
time  to  time  thereafter,  as  there  may  be  va- 
cancies, or  as  Increased  ability  from  Income 
may  warrant,  others  shall  be  admitted;  but. 
In  giving  admission,  preferences  shall  be  giv- 
en (1)  to  orphans  born  in  and  belonging  t& 
the  county  of  Arapahoe;  and  (2)  to  orphans 
born  in  and  belonging  to  other  counties  in  the 
state  of  Colorado.  If  it  should  unfortunate- 
ly happen  that  any  of  the  orphans  admitted 
into  tbe  college  shall,  from  mnlconduct,  have 
became  unfit  companions  for  the  rest,  and 
mild  means  of  reformation  shall  prove  abor- 
tive, they  shall  no  longer  remain  therein. 
TThose  orphans  who  shall  merit  It  shall  re- 
main In  the  college  until  they  shall  respec- 
tively arrive  at  between  fourteen  and  eight- 
een years  of  age,  as,  in  the  Judgment  of  the 
trustees,  shall  be  deemed  best,  and  while 
there  shall  be  fed  with  plain  and  wholesome 
food,  and  clothed  with  decent  apparel,  and 
due  regard  shall  be  paid  to  their  health. 
They  shall  be  instructed  In  such  various 
branches  of  sound  education  as  will  tend  ta 
make  them   useful   citizens   and   honorable 
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members  of  society.  If  tbe  Income  arising 
from  that  part  of  the  said  residuary  devise 
and  bequest  remaining  after  the  construction 
and  furnishing  the  said  college  shall  be  ade- 
quate to  Justify  it,  or  If  the  said  institution 
receive  donations  from  other  generous  men 
or  women,  and  there  shall  be  need  of  another 
college  building  or  buildings,  owing  to  the  in- 
crease of  the  number  of  orphans,  then  and  in 
that  case  the  trustees  of  said  college  may  de- 
vote so  much  of  tbe  said  accumulated  Income 
as  may  be  necessary  for  that  purp  se  to  the 
building  of  an  additional  college  building  or 
buildings,  having  in  view  at  all  times  a  suf- 
ficient reserve  capital  fund  to  provide  rev- 
enue adequate  for  the  maintenance  of  said 
college  and  of  the  orphans  admitted  thereto. 

"Fifteenth.  I  give,  devise,  and  bequeath  all 
my  real  and  personal  estate,  of  whatsoever 
nature  or  kind  soever,  and  wheresoever  situ- 
ated, unto  my  brother  William  M.  Clayton 
and  Moses  Hallett,  my  trusted  friend,  the 
executors  of  this,  my  last  will  and  testa- 
ment, hereinafter  appointed,  in  trust  for  the 
payment  of  my  Just  debts,  and  the  legacies, 
devises,  and  bequests,  above  herein  speci- 
fied; and  I  do  hereby  expressly  authorize 
and  empower  them,  my  said  executors,  to 
sell,  convey,  and  dispose  of  the  same,  at  pub- 
lic or  private  sale,  at  such  time  or  times  and 
upon  such  terms  and  in  such  manner  as  to 
them  shall  seem  meet,  or  to  Improve  the 
same  for  tbe  purpose  of  accumulating  reve- 
nue for  tbe  fund  above  mentioned:  provided, 
they  shall  have  ten  years  from  my  decease 
to  dispose  of,  sell,  or  to  Improve  to  the  best 
advantage  the  balance  of  my  real  estate  re- 
maining after  the  aforesaid  bequests  are 
paid,  and  for  the  purposes  above  mentioned." 

On  the  27th  of  February,  1900,  Thomas  S. 
Clayton  filed  his  complaint  in  the  district 
court  of  Arapahoe  county  against  Moses  Hal- 
lett, as  executor  and  trustee  under  the  will 
of  George  W.  Clayton,  the  city  of  Denver, 
the  heirs  at  law  of  George  W.  Clayton,  and 
the  legatees  named  in  the  will,  for  the  pur- 
pose of  having  said  will  declared  to  be,  as 
to  tbe  residuary  estate  of  the  said  George 
W.  Clayton,  null  and  void.  Upon  the  trial, 
proof  was  made  shewing  that  the  estate  of 
George  W.  Clayton  was  of  the  value  of  about 
^2,000,000:  that  it  consisted  of  various  kinds 
of  property  in  the  state  of  Colorado  and  oth- 
er parts  of  tbe  United  States;  and  a  deed 
was  received  showing  that  many  parcels  of 
real  estate  had  been  conveyed  to  the  said 
George  W.  Clayton  since  the  execution  of  his 
will.  The  district  court  on  the  5th  day  of 
March,  1001,  rendered  Judgment  In  favor  of 
the  defendants  and  against  the  plaintiff, 
from  which  Judgment  the  plaintiff  appealed 
to  this  court 

The  plaintiff  Insists,  as  preliminary  to  the 
main  question,  that  the  estate  of  the  testator 
acquired  after  the  execution  of  his  will  did 
not  pass  by  the  devise.  Upon  the  question 
of  the  validity  of  the  devise  in  the  four- 
teenth section  of  the  will,  his  claims  are: 


(1)  That  the  will  provides  no  method  by 
which  the  beneficiaries  shall  be  selected,  and 
there  being  no  prescribed  means  by  which 
they  can  be  ascertained,  as  a  class  or  as  in- 
dividuals, the  trust  is  void  because  of  this 
indefiniteness.  (2)  That  neither  the  statute 
nor  the  so-called  principles  or  conservative 
provisions  of  the  statute  43  ESiz.  c.  4,  are  in 
force  in  the  state  of  Colorado.  (3)  That  the 
Jurisdiction  of  the  court  of  chancery  in  Eng- 
land over  charitable  uses  is  derived  from 
three  sources,— from  its  ordinary  Inherent 
Jurisdiction  over  trusts,  from  the  prerogative 
of  the  crown,  from  the  statute  43  Eliz.  c.  4,— 
and  that  courts  of  equity  in  Colorado  do  not 
possess  the  Jurisdiction  derived  from  the  pre- 
rogative of  the  crown,  or  the  Jurisdiction  de- 
rived from  the  statute  of  Elizabeth;  that 
they  possess  only  Judicial  powers,  and  exer- 
cise only  so  much  of  the  Jurisdiction  of  the 
English  court  of  chancery  as  was  derived 
from  its  ordinary,  inherent.  Judicial  Jurisdic- 
tion over  trusts.  (4)  That  no  trustee  compe- 
tent to  take  has  been  named  in  the  will; 
that  tbe  beneficiaries  are  Indefinite  and  un- 
certain, and  have  no  rested  interest  in  the 
property  mentioned;  and  that  therefore  the 
supposed  trust  created  by  tbe  will  is  void. 
(5)  That  the  testator  Intended  this  trust  to 
be  personal  to  the  city,  and,  even  If  the 
court  adopts  the  English  doctrine  in  all  its 
phases,  it  cannot  substitute  another  trustee, 
and  the  trust  must  be  held  void  for  this  rea- 
son. Tbe  defendants  assert  that  the  dis- 
trict court  had  not  Jurisdiction  to  determine 
the  matters  in  controversy,  and  that  the  plain- 
tiff was  estopped  by  the  decree  of  the  coun- 
ty court  to  assert  the  Invalidity  of  the  de- 
vise to  the  city  of  Denver  mentioned  in  the 
fourteenth  paragraph  of  the  will;  further, 
that  the  trust  is  a  valid  trust;  that  the  city 
of  Denver  is  competent  to  take  under  the  wUl 
and  to  administer  the  trust 

Carlon,  Skelton  &  Morrow,  Luther  M. 
Goddard,  and  J.  B.  Blsseil,  for  appellant 
W.  C.  Klngsley  and  Mary  F.  Lathrop,  for 
appellees. 

STEELE,  J.  (after  stating  the  facts).  We 
shall  not  dwell  upon  the  objection  made  that 
the  county  court  was  tbe  proper  tribunal  In 
which  to  bring  this  action,  and  that  the 
plaintiff,  by  not  contesting  in  the  county 
court  waived  his  right  to  question  the  va- 
lidity of  the  will  or  any  of  Its  devises  in  any 
other  proceeding,  because  we  are  not  requir- 
ed to  pass  upon  these  questions  in  order  to 
determine  this  controversy.  We  should,  per- 
haps, suggest  that  the  statute  makes  the 
probate  of  a  will  in  this  state  a  solemn  pro- 
ceeding, and  that  it  appears  to  Invest  the 
county  court  with  Jurisdiction  to  determine 
all  questions  of  law  and  fact  relating  to  the 
proof  of  wills  and  matters  testamentary. 

We  shall  first  dispose  of  the  question  pre- 
sented by  the  plaintiff  that  the  property  of 
the  testator  acquired  after  tb^  ^j^^ujyioa  of 
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tbe  wUl  did  not  pass  upon  his  death  to  the 
executors  and  trustees  nnder  the  fourteenth 
and  fifteenth  clauses  of  the  will.  Only  such 
teal  estate  as  the  testator  owned  at  the  time 
of  tbe  execution  of  his  will  could  pass  by 
the  will  under  the  common  law.  But  by  sec- 
tiou  4652,  Mills'  Ann.  St.,  a  testator  is  given 
power  to  devise  the  real  estate  "which  be 
bath,  or  at  the  time  of  his  death  shall  have." 
This  section  of  our  statute  was  copied  from 
Illiiuris,  and  the  courts  of  that  state,  long 
prior  to  Its  adoption  here,  construed  it  as 
abrogating  the  rule  of  the  common  law;  and 
aoder  the  familiar  rule  of  construction,  which 
we  shall  presently  state,  the  decisions  of 
Illinois  should  control.  It  is  held  in  Illinois 
that,  If  DO  Intention  appears  from  the  will 
to  devise  after-acquired  property.  It  will  not 
pass,  but  that  such  intention  is  sufficiently 
shown  by  the  language,  "I  bequeath  all  my 
property,  real  and  personal,  wherever  the 
same  may  be,"  aad  that  "it  will  be  presum- 
ed, where  the  contrary  does  not  appear,  that 
a  party  deliberately  making  his  will  does  not 
Intend  to  leave  anything  undisposed  of." 
WnilB  T.  Watson,  4  Scam.  64;  Society  v. 
Mead.  131  m.  83,  23  N.  E.  603.  In  tbe  wUI 
nsder  consideration  this  language  is  employ- 
ed: "I  give,  devise,  and  bequeath  all  my 
teal  and  personal  estate,  of  whatsoever  na- 
ture or  kind  soever,  and  wheresoever  situ- 
ated," etc.,  and  "all  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and 
mixed,  and  wheresoavar  situated,"  etc.  This, 
In  our  judgment,  shows  plainly  the  intention 
of  the  testator  to  dispose  of  all  his  estate; 
and  we  must  hold  that  the  entire  estate  of 
which  George  W.  Clayton  died  seised  passed 
by  bis  will,  unless  the  trust  created  by  the 
fonrteentb  section  of  the  will  be  declared  in- 
valid. 

We  are  of  tbe  opinion  that  the  statute  43 
EUz.  c  4.  ao  f ar  as  applicable,  la  In  force 
in  the  state  of  Colorado.  Our  statute  which 
provides  that  the  common  law  of  Biugland, 
so  far  as  the  same  la  applicable  and  of  a 
general  nature,  and  all  acta  and  statutes  of 
tbe  British  parliament  made  In  aid  of  or  to 
supply  the  defects  of  the  common  law,  prior 
to  tbe  fourth  year  of  James  I,  shall  be  the 
rule  of  decision,  and  shall  be  considered  as 
of  full  force  until  repealed  by  legislative  au- 
thority, was  enacted  In  1861,  and  repealed 
and  re-enacted  In  1868.  Prior  to  the  re-en- 
actment the  Illinois  autborities  had  held  that 
the  statute  of  Elizabeth  referred  to  was  in 
force  in  the  state  of  Illinois.  Our  statute 
was  under  consideration  by  tills  court  In  tbe 
case  of  Cbllcott  v.  Hart,  23  Colo.  40,  45  Pac. 
301,  35  L.  R.  A.  41,  and  It  is  there  said:  "It 
most  be  presumed  that  our  legislature  was 
familiar  with  these  decisions,  and  under  a 
familiar  rule  of  construction,  imless  there 
are  peculiar  reasons  for  a  contrary  holding, 
when  a  state  adopts  the  statute  of  another 
state  the  construction  which  the  courts  of 
tbe  latter  state  pat  upon  the  statute  before 
such  adoption  should  be  followed  by  the 
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courts  of  the  adopting  state."  It  Is  well  set- 
tled that  long  prior  to  the  enactment  of  tbe 
statute  of  Elizabeth  the  courts  of  chancery 
of  England  had  exercised  Jurisdiction  over 
charitable  trusts,  and  had  enforced  them,  un- 
der its  Judicial  power,  whenever  the  inten- 
tion of  tbe  testator  was  clearly  expressed. 
Mr.  Justice  Story,  in  the  case  of  Vidai  v. 
GIrard's  Ex'rs,  2  How.  127,  11  L.  Bd.  2(», 
in  reference  to  the  case  of  Trustees  v.  Hart's 
Bx'rs,  4  Wheat  1.  4  L.  Bd.  499,  says:  "The 
court  upon  that  occasion  went  Into  an  elabo- 
rate examination  of  the  doctrine  of  tjie  com- 
mon law  on  the  subject  of  charities  ante- 
cedent to  and  Independent  of  the  statute  of 
43  Elix.  c.  4,  for  that  was  still  the  common 
law  of  Virginia.  Upon  a  tborough  examina- 
tion of  all  the  authorities  and  all  the  lights, 
certainly  in  no  small  degree  shadowy,  ob- 
scure, and  flickering,  the  court  came  to  the 
conclusion  that  at  the  common  law  no  dona- 
tion to  charity  could  be  enforced  In  chancery 
where  both  of  these  circumstances,  or,  rath- 
er, where  both  of  these  defects,  occurred. 
[Namely,  where  the  trustees  mentioned  in 
the  trust  were  an  unincorporated  association 
which  had  no  legal  capacity  to  take  or  hold 
the  donation  in  succession  for  the  purposes 
of  the  trust,  and  the  beneficiaries  were  also 
uncertain  and  indefinite.]  But  very  strong 
additional  light  has  I>een  thrown  upon  this 
subject  by  the  recent  publications  of  the 
commissioners  on  the  public  records  of  Eng- 
land, which  contain  a  very  curious  and  inter- 
esting collection  of  the  chancory  records  in 
the  reign  of  Queen  Elizabeth  and  in  the 
earlier  reigns.  Among  these  are  found  many 
cases  in  which  the  court  of  chancery  enter- 
tained Jurisdiction  over  charities  long  be- 
fore tbe  statute  of  43  Elizabeth;  and  some 
fifty  of  these  cases,  extracted  from  the  print- 
ed calendars,  have  been  laid  before  us. 
They  establish  In  the  most  satisfactory  and 
conclusive  manner  that  cases  of  charities, 
"where  there  were  trustees  appointed  for  gen- 
eral and  indefinite  charities,  as  well  as  for 
specific  charities,  were  familiarly  known  to, 
and  acted  upon  and  enforced  In,  the  court 
of  chancery.  In  some  of  these  cases  tlie 
charities  were  not  only  of  an  uncertain  and 
Indefinite  nature,  but,  as  far  as  we  can 
gather  from  the  Imperfect  statement  In  the 
printed  records,  they  were  also  cases  where 
there  were  either  no  trustees  appointed,  or 
the  trustees  were  not  competent  to  take. 
*  *  •  If,  then,  this  be  the  true  state  of 
the  common  law  on  the  subject  of  charities, 
it  would,  upon  the  general  principle  already 
suggested,  be  a  part  of  the  common  law  of 
Pennsylvania.  It  would  be  no  answer  to 
say  that,  If  so.  It  was  dormant,  and  that  no 
court  possessing  equity  powers  now  exists 
or  has  existed  In  Pennsylvania,  capable  of 
enforcing  such  trusts.  Tbe  trusts  would 
nevertheless  be  valid  In  point  of  law,  and 
remedies  may  from  time  to  time  be  applied 
by  tbe  legislature  to  supply  the  defects.  It 
is  no  proof  of  the  nonexistence  , 
Jigitized  by ' 
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rigbts  that  there  exists  no  adequate  legal 
remedy  to  enforce  them."  And  citing  from 
WJtman  t.  Lex,  17  Serg.  &  R.  88,  17  Am. 
Dec.  644:  "'It  Is  Immaterial  whether  the 
person  to  take  be  in  esse  or  not,  or  whether 
the  legatee  were  at  the  time  of  the  bequest 
a  corporation  capable  of  taking  or  not,  or 
how  oncertaln  the  objects  may  be,  provided 
there  be  a  discretionary  power  vested  any- 
where over  the  application  of  the  testator's 
bounty  to  those  objects,  or  whether  their 
corporate  designation  be  mistaken.  If  the 
intention  sufficiently  appears  In  the  bequest 
It  would  be  valid.'  In  the  latter  case  certain 
bequests  given  by  the  will  of  Mrs.  Zane  to 
the  Yearly  Meeting  of  Friends  in  Philadel- 
phia, an  unincorporated  association,  for  pur- 
poses of  general  and  indefinite  charity,  were, 
as  well  as  other  bequests  of  a  kindred  na- 
ture, held  to  be  good  and  valid,  and  were 
enforced  accordingly.  The  case,  then,  ac- 
cording to  our  Judgment,  is  completely  closed 
In  by  the  principles  and  authorities  already 
mentioned,  and  is  that  of  a  valid  charity  in 
Pennsylvania,  unless  It  is  rendered  void  by 
the  remalnhig  objection  which  has  been  taken 
to  It"  It  is  stated  by  Woerner,  In  his  work 
on  Administration,  that:  "The  statute  of  43 
Ells,  c  4,  has  been  abollBhed,  or  never  was 
in  force.  In  Maryland,  Michigan,  Minnesota, 
New  York,  Virginia,  West  Virginia,  and.  It 
seems,  Wisconsin;  and  charitable  uses  are  in 
those  states  governed  by  the  same  rules  as 
are  applied  to  other  devises  and  gifts,  except 
In  so  far  as  the  statute  of  the  state  may  have 
Introduced  a  change.  The  statute  is  held  not 
to  be  In  force,  also,  in  Alabama,  California, 
Connecticut  Delaware,  District  of  Columbia, 
Indiana,  Missouri,  New  Hampshire,  New  Jer- 
sey, Ohio,  Pennsylvania,  Rhode  Island,  Ten- 
nessee; but  in  these  states  the  distinction 
between  charitable  uses  and  ordinary  trusts, 
formerly  ascribed  in  many  of  the  states  to 
the  operation  of  this  statute,  Is  held  to  em- 
anate from  principles  of  public  policy,  recog- 
nized at  common  law,  and  announced  by  the 
courts  l>e(ore  the  enactment  of  the  statute, 
which  in  this  respect  la  but  declaratory  of 
the  pre-existing  common  law.  Hence  the 
same  rules  are  applied  In  these  states  as  if 
the  statute  were  in  force.  The  statute  is 
held  to  be  in  force  in  Kentucky,  Illinois, 
Maine,  and  Massachusetts,  to  which  may  be 
added  a  nnnlber  of  states  In  which  not  the 
statute  Itself,  but  Its  principles,  as  declara- 
tory of  common  law  In  relation  to  charitable 
uses,  are  held  to  be  the  law  of  ttie  state. 
Among  these  may  be  reckoned  Arkansas, 
California,  Georgia,  Iowa,  Louisiana,  Mississ- 
ippi, North  Carolina,  South  Carolina,  Texas, 
and  Vermont"  Section  431.  So  that,  wheth- 
er the  statute  of  Elizabeth  is  held  to  be  in 
force  in  this  state  or  not,  the  principles  of 
the  common  law,  as  It  existed  prior  to  the 
fourth  year  of  James  I,  are  In  force  In  this 
state;  and  charitable  uses  are  to  be  enforced 
here  In  accordance  with  the  principles  of  the 
common  law. 


The  decisions  In  the  United  States  con- 
cerning charitable  trusts  cannot  l>e  recon- 
ciled. Tbey  can  he  classifled  according  to 
states.  This  has  been  done  by  Mr.  Woerner, 
and  the  authorities  cited  by  him  support  bis 
text  It  seems  that  at  the  commoD  law  a  be- 
quest or  devise  to  charity  is  peculiarly  fa- 
vored. It  is  not  affected  by  the  law  applica- 
ble to  perpetuities  or  the  accumulation  of  in- 
come. It  is  to  be  given  the  most  liberal  con- 
struction, to  the  md  that  the  wishes  of  the 
donor  be  ^iforced.  A  devise  to  charity  is 
therefore  not  rendered  Invahd  because  trus- 
tees are  not  named,  nor  because  a  trustee  in- 
capable of  taking  is  named.  The  court  in  the 
exercise  of  Its  Judicial  functions,  will  never 
permit  a  trust  to  fall  for  the  want  of  a  trus- 
tee. Though  the  beneficiaries  are  deserilied 
in  an  Indefinite  and  uncertain  manner,  the 
courts  will  enforce  the  bequest  and  uphold 
the  trust  if  by  any  means  the  beneficiaries 
are  ascertainable.  If  the  question  of  the 
designation  of  the  beneficiaries  Is  left  to  tnts- 
tees,  it  Is  no  objection  to  the  validity  of  the 
trust  and  It  is  only  In  eases  where  the  bene- 
ficiaries named  are  so  vague  and  nnoertaiu 
that  courts  are  Incapable  of  execBtlng  the 
trust  that  the  trust  Is  declared  to  be  Invalid. 
In  England,  courts  assume  the  aathorlty  of 
substituting  a  scheme  of  their  own  In  cases 
where  the  scheme  proposed  by  tbe  testator 
is  vague  and  uncertain,  but  in  this  coontiy 
the  courts  possess  no  such  power,  and  rarely 
substitute  another  charity  for  the  charity 
named  by  the  testator,  and  It  is  only  in 
cases  where  the  wiriies  of  the  testator  cannot 
be  carried  out  that  the  trusts  fall. 

The  following  cases  and  the  citations  there- 
in are  decisive  of  one  or  more  of  the  varlons 
questions  Involved  In  this  controversy,  and  In 
them  we  find  the  following  propositions  fully 
sustained:  That  the  statute  of  43  BUz.  e.  4, 
BO  far  as  it  recogBhees  or  indicates  what  are 
charitable  uses,  and  in  so  for  as  it  gives  va- 
lidity to  gifts  for  such  uses.  Is  in  force  in  this 
country  as  a  part  of  the  ccmimon  law,  unless 
it  has  beea  expressly  repealed.  That  the  de- 
tails of  the  statute,  and  the  remedies  pro- 
vided therein,  are  not  apidlcable  to  onr  con- 
ditions or  Instltutkms,  and  are  not  in  force 
here.  That  indepeadently  of  the  statute, 
the  courts  of  this  country  have  original.  In- 
herent Jurisdiction  over  charitable  gifts  and 
trusts.  That  such  Jurisdiction  was  exercised 
by  the  courts  of  Engiand  prior  to  the  enact- 
ment of  the  statute  of  BUsabeth.  Tbat  in 
the  exercise  of  this  Jurisdiction  tbe  courts  wfll 
enforce  such  gifts  in  aceotdanee  with  the  de- 
sires of  the  donor.  That  a  gift  fbr  charitable 
pui-poses  will  not  fall  for  want  of  a  trustee. 
That  such  gifts  are  excepted  from  the  rule 
against  perpetuities  and  accumulation.  That 
it  is  not  necessary  that  the  beneficiary  or  the 
trustee  sliould  be  clothed  with  power  or  ca- 
pacity to  accept  the  gift  at  the  time  of  the 
grant  but  the  hstention  of  the  donw  will  be 
executed  if  a  capacity  arises  within  a  rea- 
sonable time  thereafter.  That  a  charitable 
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gift  will  not  fan  because  It  favors  a  dass  of 
the  population.  Tbat  It  Is  Immaterial  how  In- 
deflnSte  or  Tflgne  the  subjects  are,  provided 
tbere  be  a  discretionary  po-wer  vested  any- 
where over  the  application  of  the  donor's 
bonnty.  That,  where  there  exists  the  least 
circumstance  from  which  to  collect  the  tes- 
tator's Intention  of  anything  else  than  an  im- 
mediate devise  to  talce  effect  In  prsesentl, 
Ihea,  If  confined  within  legal  limits,  it  Is  good 
as  an  executory  devise.  That  municipal  cor- 
porations may  hold  pn^erty  In  trust  for 
charitable  uses  within  the  scope  of  their  pow- 
ers or  duties.  That,  If  such  trust  Is  repugnant 
to  or  Inconsistent  with  the  proper  pnrx)oses 
for  which  the  corporation  was  created,  that 
•may  furnish  a  ground  why  it  may  not  be  com- 
pelled to  execute  It,  but  it  will  furnish  no 
ground  to  declare  the  trust  Itself  void.  That 
a  devise  to  a  corpomtlon  for  charitable  uses 
operates  as  an  appointment,  rather  than  a 
bequest.  2  Bl.  Comm.  876.  In  re  John's 
Win,  80  Or.  4»4,  47  Pac.  341,  50  Pac  226, 
36  L..  R.  A.  242;  Pell  v.  Mercer,  14  B.  I.  412; 
Zimmerman  v.  Anders,  6  Watts  &  S.  218,  40 
Am.  Bee  552;  Taylor's  Ex'rs  v.  Trustees,  34 
N.  J.  Eq.  101;  Goodale  v.  Mooney,  60  N.  H. 
528.  49  Am.  Bep.  334;  Howe  v.  WHson,  91 
Mo.  45,  3  8.  W.  390,  60  Am.  Rep.  226;  Ould 
T.  Hosplta!,  95  V.  S.  303,  24  L.  Ed.  450;  MU- 
ler  T.  Chittenden,  2  Iowa,  315;  Id.,  4  Iowa, 
252;  Shields  v.  Jolly,  1  Rich.  Eq.  99,  42  Am. 
Dec.  349;  Wade  t.  Society,  7  Smedes  &  M. 
ees,  45  Am.  Dec.  324;  Pink  v.  Fink's  Bi'r, 
12  La.  Ann.  301;  Doughten  v.  Vandever,  5 
DeL  Ch.  51;  WUHams  v.  Pearson,  38  Ala. 
250;  Burr's  Ex'rs  v.  Smith,  7  Vt.  241,  29 
Am.  Dec.  154;  Bell  Co.  v.  Alexander,  22 
Tex.  351,  73  Am.  Dec.  268;  Beall  v.  Fox's 
Ex'rs,  4  Oa.  404;  In  re  Hinckley's  Estate,  58 
Cal.  457;  Grissom  v.  HIU,  17  Ark.  483;  Trus- 
tees of  Mclntire  Poor  School  v.  Zanesvllle 
Canal  &  Mfg.  Co.,  9  Ohio,  203,  34  Am.  Dec. 
436;  Missouri  Historical  Soc.  ▼.  Academy  of 
Science,  94  Mo.  459,  8  S.  W.  346;  Moore's 
Heirs  V.  Moore's  Devisees,  4  Dana,  354,  20 
Am.  Dec  417;  Chambers  v.  City  of  St.  Louis, 
29  Mo.  543;  Tappan  v.  Deblols,  45  Me.  122; 
Henser  v.  Harris,  42  HI.  425;  Sears  v.  Chap- 
man. 158  Mass.  400,  33  N.  E.  604,  35  Am.  St 
Hep.  502;   Craig  v.  Seerist,  54  Ind.  419. 

It  may  be  stated  as  a  general  proposition 
of  law  tbat  a  corporation  capable  of  holding 
real  estate  Is  capable  also  of  executing  a 
charitable  trust,  unless  the  statute  or  the  ar- 
ticles of  Incorporation  prohibit  It  And  unless 
specially  restrained,  municipal  corporations 
may  take  and  hold  property  In  their  own  right 
by  direct  gift  conveyance,  or  devise.  In  trust 
for  purposes  germane  to  the  objects  of  the 
corporation,  or  which  will  promote,  aid,  or 
assist  In  carrying  out  or  perfecting  those  ob- 
jects. So  In  this  case,  unless  the  objects  of 
the  IncorjKjratlon  of  the  city  of  Denver  are 
foreign  to  the  purposes  expressed  In  this 
trust  the  city  of  Denver  Is  capable  of  taking 
•Ok  property  and  executing  the  trust  In  ac- 
cordance with  the  provisions  of  the  win. 


It  Is  said  that  by  the  constitution  and  laws 
of  Colorado  the  municipalities  of  the  state  are 
InferentiaUy  prohibited  from  maintaining 
schools,  that  that  function  of  government  is 
left  to  the  school  districts  of  the  state,  and 
that  this  provision  of  the  wffl  of  George  W. 
Clayton  should  not  be  enforced,  because  of 
the  policy  of  the  state  so  expressed.  As  far 
aa  the  policy  of  the  state  Is  concerned,  the 
act  of  1901  enabling  the  city  of  Denver  to 
take  gifts  by  devise  declares  It  to  be  In  fa- 
vor of  the  city's  accepting  such  devise.  Gil- 
bert Hatheway  died  hi  18T1,  and  by  wffl  gave 
to  the  corporation  of  the  village  of  New  Bal- 
timore ?15.000,  to  be  used  In  the  erection  of 
a  school  building  to  be  used  as  a  high  school, 
and  to  be  suitable  for  that  purpose,  and  te 
be  known  as  the  "Hatheway  School."  The 
legislature  of  Michigan  In  the  year  1873  pass- 
ed an  act  enabling  the  village  to  accept  the 
gift  In  the  case  of  Hatheway  v.  Sackett  82 
Mich.  99,— a  case  In  which  this  legacy  was 
Tmder  consideration,— the  court  said:  "ThPf 
[the  plaintiffs  In  error]  bislst  that  our  gen- 
eral state  policy  Is  opposed  to  aU  connectloa 
between  vlUage  government  and  school  ad- 
ministration, and  then  seek  to  Infer  that  this 
general  policy  Is  applicable  to  this  specific 
case.  But  the  act  of  1873  negatives  this  in- 
ference, because,  whatever  Its  force  as  an  en- 
abling act.  It  is  at  least  a  direct  and  explicit 
expression  of  the  sense  of  the  legislature  that 
In  truth  It  Is  not  Impolitic  for  the  viUage  of 
New  Baltimore  to  accept  this  very  bequest 
We  have,  then,  distinct  and  solemn  evidence 
tbat  the  legislature  have  considered  it  entirely 
consistent  for  the  corporation  to  have  the  Iden- 
tical legacy  in  question."  It  Is  said  by  Judge 
Dillon,  in  hlB  work  on  Municipal  Corporations, 
that:  "Municipal  and  public  corporations  may 
be  the  objects  of  public  and  private  bounty. 
This  is  reasonable  and  Just  They  are  in  law 
clothed  with  the  power  of  individuality.  They 
are  placed  by  law  under  various  obligations 
and  duties.  Burdens  of  a  peculiar  character 
rest  upon  compact  populations  residing  with- 
in restricted  and  narrow  limits,  to  meet  which 
property  and  revenues  are  absolutely  neces- 
sary; and  therefore  legacies  of  personal  prop- 
erty, devises  of  real  property,  and  grants  or 
gifts  of  either  species  of  property  directly  to 
the  corporation,  or  for  its  own  use  and  ben- 
efit Intended  to  and  which  have  the  effect 
to  ease  it  of  Its  obligations  or  lighten  the 
burden  of  Its  citizens,  are.  In  the  absence  of 
disabling  or  restraining  statutes,  valid  in  law. 
Thus  a  conveyance  of  land  to  a  town  or  other 
public  corporation  for  benevolent  public  pur- 
poses, as  a  site  for  a  schoolhouse,  city  or  town 
house,  and  the  like,  is  based  upon  a  suffi- 
cient consideration,  and  such  conveyances  are 
liberally  construed  In  support  of  the  object 
contemplated."  Section  666.  And  In  Perry, 
Trusts,  §  43,  It  is  said:  Municipal  corpora- 
tions cannot  "act  as  trustees  if  they  are  for- 
bidden to  take  and  hold  lands,  as  by  the 
statutes  of  mortmain,  nor  If  they  are  not  em- 
powered to  take  the  property.    Bat  if  the 
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trusts  are  Trlthin  the  general  scope  of  the 
purposes  of  the  Institution  of  tbe  corporation, 
or  If  they  are  collateral  to  its  general  par- 
poses,  but  germane  to  them,  as  If  the  trusts 
relate  to  mattera  which  will  promote  and  aid 
the  general  purposes  of  tbe  corporation.  It 
may  take  and  hold,  and  be  compelled  to  exe- 
cute them,  if  It  accepts  them.  Thus  towns, 
cities,  and  parishes  may  take  and  hold  prop- 
erty in  trust  for  the  establishment  of  colleges, 
for  the  purpose  of  educating  the  poor,  for 
the  relief  of  the  poor,  though  not  paupen,  by 
furnishing  them  fuel  at  a  low  price,  and  for 
the  support  of  schools,  or  for  any  educational 
or  charitable  purposes  within  the  scope  of  its 
cbarter."  And  cases  are  cited  in  support  of 
tbe  text.  Charles  McMlchen,  a  citizen  and 
resident  of  Cincinnati,  made  bis  will  in  185o, 
and  died  in  1858  without  issue.  He  devised 
certain  real  and  personal  property  to  the  city 
of  Cincinnati  and  its  successora  In  trust,  for- 
erer,  for  the  purpose  of  building,  establishing, 
and  maintaining,  as  far  as  practicable,  two 
colleges  for  the  education  of  boys  and  gbrls. 
Tbe  supreme  court  of  tbe  United  States,  in 
Perln  v.  Carey,  24  How.  466,  16  L.  Ed.  701, 
held  that  this  was  a  yolld  devise,  and  that 
"tbe  city  of  Cincinnati,  as  a  corporation,  is 
capable  of  taking  in  trust  devises  and  be- 
quests for  charitable  uses,  and  can  take  and 
administer  tbe  devises  and  bequests  in  the 
wlU  of  C.  McMlchen."  Upon  this  subject  of 
the  authority  of  municipal  corporations  to  ad- 
minister a  trust,  Mr.  Justice  Wayne,  speaking 
for  the  court,  said:  "Tbe  law  is  that,  where 
tbe  corporation  has  a  legal  capacity  to  take 
real  or  personal  estate,  then  it  may  take  and 
hold  it  upon  trust  In  the  same  manner  and 
to  the  same  extent  as  private  persons  may 
do.  It  is  true  that.  If  tbe  trust  be  repugnant 
or  Inconsistent  with  the  propw  purposes  for 
which  it  was  created,  that  may  furnish  a  good 
reason  why  It  may  not  be  compelled  to  execute 
It  In  such  a  case,  tbe  trust  itself,  being  good, 
will  be  executed  under  tbe  authority  of  a 
court  of  equity.  Neither  is  there  any  i>08l- 
tive  objection.  In  point  of  law,  to  a  corpora- 
tion taking  property  upon  trust  not  strictly 
witbln  tbe  scope  of  tbe  direct  purposes  of  Its 
institutions,  but  collateral  to  them,  as  for  the. 
benefit  of  a  stranger  or  another  corporation. 
But  If  tbe  purposes  of  the  trust  be  germane 
to  the  objects  of  tbe  corporation,  if  they  re- 
late to  mattera  which  will  promote  and  per- 
fect these  objects,  if  they  tend  to  tbe  sup- 
pression of  vice  and  immorality,  to  tbe  ad- 
vancement of  tbe  public  health  and  order, 
and  to  the  promotion  of  trade.  Industry,  and 
happiness,  where  is  tbe  law  to  be  found  which 
prohibits  the  corporation  from  taking  tbe  de- 
vise upon  such  a  trust  In  a  state  where  tbe 
statutes  of  mortmain  do  not  exist  tbe  corpo- 
ration itself  having  an  estate  as  well  by  de- 
vise as  otherwise?  We  know  of  no  authority 
which  Inculcates  such  a  doctrine,  or  prohibits 
the  execution  of  such  trusts,  even  though  tbe 
net  of  Incorporation  may  have  for  its  main 
objects  mere  civil  and  municipal  government 


and  powers."  Stephen  GIrard  died  in  tlie 
year  1831,  and  by  bis  will  devised  and  be- 
queathed to  the  city  of  Philadelphia  tbe  resi- 
due of  hia  estate  in  trust  for  the  establish- 
ment and  support  of  a  permanent  college  for 
tbe  education  of  poor  white  male  orphans. 
This  devise  was  sustained  by  the  supreme 
court  of  tbe  United  States,  and  the  court  held 
that  "the  corporation  of  the  city  of  Phila- 
delphia is  capable  of  taking  under  a  devise 
of  real  and  peraonal  estate  in  trust  for  the 
establishment  and  support  of  a  college  for  poor 
orphan  boys,  and  can  execute  the  trust' '  V  Idal 
T.  Oirard's  Bx'rs.  2  How.  127,  11  L.  Bd.  205. 
Bryan  Mullanphy  died  in  the  year  1861,  and 
by  bis  will  devised  and  bequeathed  tbe  undi- 
vided one-third  of  bis  property  to  the  city 
of  St  Louis  in  trust  "to  be  and  constitute 
a  fund  to  furnish  relief  to  all  poor  emigrants 
and  travelera  coming  to  St  Louis  on  their 
way  to  settle  in  tbe  West"  and  this  trust 
was  sustained  by  tbe  supreme  court  of  Mis- 
souri In  tbe  case  of  Chambera  ▼.  City  of  8t 
Louis,  29  Mo.  643. 

It  is  said  that  tbe  legislature  has  not  grant- 
ed to  tbe  city  of  Denver  authority  to  acquire 
and  bold  real  and  personal  property,  except 
as  it  Is  necessary  for  tbe  public  uses  of  the 
inhabitants  thereof,  and  that  for  that  reason 
the  bequest  and  devise  to  the  city  of  Denver 
is  an  invalid  one,  and  should  be  declared 
void,  and  the  court  should  hold  that  as  to 
his  residuary  estate  George  W.  Clayton  died 
Intestate.  Tbe  decisions  are,  as  we  have  cit- 
ed, to  the  effect  that,  where  municipal  corpo- 
rations are  organized  for  purely  Kovem- 
mental  purposes,  they  may  accept  gifts  fen: 
charity.  If  the  charity  Is  germane  to  the  gen- 
eral purposes  of  the  organization.  The  gen- 
eral purpose  of  all  municipal  corporations  la 
to  promote  tbe  general  welfare  and  happi- 
ness of  tbe  people  residing  therein.  Such 
was  the  purpose  of  the  legislature  In  granting 
to  tbe  city  of  Denver  Its  charter.  To  say 
that  because  this  devise  Is  for  the  benefit  of 
a  class  of  the  Inhabitants  of  the  city  of  Den- 
ver or  elsewhere,  it  Is  a  private,  and  not  a 
public,  charity,  is  contrary  to  tbe  decisions 
upon  the  subject  The  sections  of  tbe  cbar- 
tere  of  Pbtladelphla,  Cincinnati,  and  St  Lou- 
is quoted  in  tbe  cases  cited  show  that  the 
chartera  of  these  cities  and  the  charter  of 
Denver  are  practically  alike.  In  each  Is  con- 
tained tbe  general  provisions  found  in  near- 
ly all  chartera  that  tend  to  the  suppression 
of  vice  and  Immorality,  to  tbe  advancement 
of  the  public  health  and  order,  and  to  tbe 
promotion  of  trade.  Industry,  and  happiness. 
If  tbe  city  of  Philadelphia  can  hold  property 
In  trust  for  tbe  education  of  poor  white  male 
orphans,  and  the  city  of  Onclnnati  can  law- 
fully execute  a  trust  for  the  education  of 
boys  and  girls,  and  tbe  city  of  St.  Louis 
can,  without  violating  its  organic  law,  ad- 
minister a  trust  "for  the  purpose  of  famish- 
ing aid  to  poor  emigrants"  passing  through 
the  city,  there  Is  no  apparent  reason  why 
Denver,  under  her  charter,  which  nrovidi» 
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for  the  entertalnnient  of  risitors  (trade),  for 
the  encouragement  of  manufactures  (Indus- 
try), tor  the  assistance  of  charitable  organ- 
izatlons,  and  for  the  good  order,  health, 
good  goyernment.  and  general  welfare  of  the 
city,  accept  and  execute  a  trust  for  the  edu- 
cation of  poor  white  male  orphans.  Fur- 
thermore, the  legislature,  by  the  act  of  1001, 
clothed  the  city  of  Denver  with  full  power 
and  authority  to  accept  the  trust  created  un- 
der the  will,  and  to  administer  it  according 
to  the  terms  and  provisions  of  the  devise. 
It  Is  said  that  this  devise  must  be  construed 
with  reference  to  the  capacity  of  the  city  at 
the  time  of  the  death  of  George  W.  Clayton; 
that  the  estate  at  the  time  of  George  W. 
Clayton's  death  vested  either  in  the  heirs  or 
in  the  trustee  named.  We  cannot  agree  with 
counsel  in  this  contention.  The  devise  to 
the  trustee  Is  in  the  nature  of  an  executory 
devise.  It  Is  to  take  effect  when  the  execu- 
tor, Moses  Hallett,  or  an  administrator  with 
the  will  annexed,  marshals  the  assets  of  the 
estate,  selects  a  site,  and  erects  a  building 
in  accordance  with  the  provisions  of  the 
will.  Then,  and  not  till  then,  in  our  judg- 
ment. Is  the  city  of  Denver  called  upon  to 
accept  or  reject  the  trust  Imposed. 

An  act  of  the  New  York  legislature  was 
passed  after  the  death  of  a  testator,  author- 
izing a  town  to  accept  a  gift  for  charitable 
purposes  made  by  a  resident  of  Massachu- 
setts. The  validity  of  the  gift  was  contest- 
ed In  the  Massachusetts  court  In  Fellows 
V.  Miner,  119  Mass.  641,  the  court  says: 
"This  bequest  Is  to  the  town  of  KInderhook, 
Xew  York,  in  its  corporate  capacity,'  In  trust 
for  the  charitable  uses  and  pui-poses  declared 
in  the  vrilL  St.  N.  Y.  1875,  c.  200,  (  1,  ex- 
pressly  authorizes  that  town,  in  Its  corpo- 
rate capacity,  to  receive  and  hold  in  trust 
all  property  bequeathed  to  It  by  this  will, 
for  the  uses  and  purposes  therein  mentioned. 
The  bequest  being  valid  by  the  law  of  this 
state,  the  town  named  In  the  will  as  trustee 
being  now  enabled,  by  a  special  act  of  the 
legislature  of  the  state  In  which  It  Is  situ- 
ated, to  take  the  bequest,  and  the  trust  be- 
ing directed  by  the  will  to  be  executed  in 
that  state  and  for  the  benefit  of  the  inhabit- 
ants of  that  town,  the  court  might  properly 
direct  that  the  fund  be  paid  over  to  the 
town,  if  It  were  clear  that  the  trust  could 
thereupon  be  lawfully  administered  accord- 
ing to  the  will  of  the  testator."  In  the  case 
of  De  Gamp  v.  Dobbins,  29  N.  3.  Eq.  36,  the 
court  says:  "If  a  corporation  takes  land  by 
grant  or  devise.  In  trust  or  otherwise,  which 
by  Its  charter  it  cannot  hold,  its  title  is  good 
as  against  third  persons  and  strangers.  The 
state  alone  can  Interfere.  And  again,  If  the 
limitation  did  in  fact  exist,  the  legislature 
might  remove  the  restriction  to  permit  the 
corporation  to  execute  the  trust,  or  author- 
ize It  to  receive  the  gift  and  administer  the 
trust  notwithstanding  the  limitation.  This 
conrt  will  not  sutFer  a  trust  to  fall  for  want 
of  a  trustee; .  will  uphold  a  trust  for  a  rea- 


sonable time,  when  necessary.  In  order  to 
enable  the  trustee  to  obtain  the  requisite  au- 
thority to  take  and  execute  it  But,  again, 
the  restriction  insisted  upon  does  not  in 
fact  exist.  It  was  removed  by  the  act  of 
1872."  Mr.  Justice' Thompson,  in  the  case  of 
Inglls  V.  Trustees,  3  Pet  99,  7  L.  Ed.  617, 
said  In  reference  to  the  will  of  Robert  Rich- 
ard Randall,  and  the  act  of  the  legislature 
passed  after  his  death:  "If,  after  such  a 
plain  and  unequivocal  declaration  of  the  tes- 
tator with  respect  to  the  disposition  of  his 
property,  so  cautlonsly  guarded  against  and 
providing  for  every  supposed  difficulty  that 
might  arise,  any  technical  objection  shall 
now  be  interposed  to  defeat  his  purpose,  It 
wUI  form  an  exception  to  what  we  find  so 
universally  laid  down  In  all  our  books  as  a. 
cardinal  rule  In  the  construction  of  wills, — 
that  the  Intention  of  the  testator  Is  to  be- 
sought &tt&e  and  carried  Into  effect  But  no' 
such  difficulty,  In  my  Judgment  is  here  pre- 
sented. If  the  Intention  of  the  testator  can- 
not be  carried  into  effect  precisely  in  the- 
mode  at  first  contemplated  by  him,  consist- 
ently with  the  rules  of  law,  he  has  provided 
an  alternative,  which,  with  the  aid  of  the 
act  of  the  legislature,  must  remove  all  diffi- 
culty." And  Mr.  Justice  Johnson,  In  a  con- 
curring opinion,  said:  "But  as  a  charity,  to 
be  governed  by  the  law  of  the  state  of  New 
York,  It  appears  to  me  almost  idle  to  view 
this  case  with  reference  to  any  other  rule 
of  decision  than  their  own  adjudications. 
The  case  of  Coggesball  v.  Pelton,  7  Johns. 
Ch.  292,  was  a  case  of  greater  difficulties 
than  the  present;  for  there  the  devise  is  Im- 
mediate in  prsesentl,  to  a  devisee  having  no 
capacity  to  take  at  the  time.  The  legisla- 
ture afterwards  gave  that  capacity,  and  the 
court  held  the  devise  valid;  nor  is  It  unim- 
portant in  that  case  to  observe  that  the  case 
in  Ambler,  422,  of  the  devise  to  'the  poor 
inhabitants  of  St  Leonard's  Shore  Ditch,'  Is 
recognized  as  authority,  as  well  as  that  of 
Jones  V.  Williams,  In  the  same  book  (Ambler, 
651).  Now,  this  decision  seems  full  to  these 
points:  (1)  That  the  legislature  of  that  state 
can,  ex  post  facto,  give  a  capacity  to  take 
a  charity,  where  there  was  no  such  capacity 
existing  at  the  time  of  devise  over,  In  a  case 
where  the  future  existence  of  that  capacity 
was  not  contemplated  by  the  testator;  (2) 
that  an  act  of  Incorporation,  with  capacity  to 
take,  dispenses  with  the  presence  of  the  rep- 
resentative of  the  state,  in  a  suit  to  recover 
such  charity.  •  •  •  It  is,  in  general,  true 
that  where  there  is  a  present  immediate  de- 
vise, there  must  exist  a  competent  devisee, 
and  a  present  capacity  to  take.  But  It  Is 
equally  true  that  if  there  exist  the  least  cir- 
cumstance from  which  to  collect  the  testa- 
tor's contemplation  or  intention  of  anything 
else  than  an  immediate  devise,  to  take  ef- 
fect in  pnesentl,  then,  if  confined  within  the 
legal  limits,  it  Is  good  as  an  executory  de- 
vise. •  •  •  Upon  the  whole,  I  am  of  opin- 
ion  that  the  act  of  incorporation 
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least  egnlvalent  to  tbe  king's  sign  manual, 
and  vested  a  good  legal  estate  In  the  tenant; 
that  although  In  the  Interval  It  should  have 
descended  upon  the  heir.  It  descended  sub- 
ject to  be  devested  and  passed  over  by  that 
exercise  of  prerogative  power.  But  I  per- 
ceive no  necessity  for  admitting  that  It  ever 
descended  upon  the  heir,  since  the  right  of 
succession  seems  rather  to  be  in  the  com- 
monwealth in  the  case  of  charities,  as  parens 
patriae." 

Counsel  say  that  the  will  provides  no  meth- 
od by  which  the  beneficiaries  shall  be  select- 
ed; and,  there  being  no  prescribed  means  by 
which  they  can  be  ascertained  as  a  class  or  as 
individuals,  the  trust  is  therefore  void  be- 
cause of  this  Indeflnltencss.  The  will  pro- 
vides that  as  many  poor  white  male  orphans, 
bom  of  reputable  parents,  as  the  income 
shall  be  adequate  to  maintain,  shall  be  ad- 
mitted to  the  college.  And  It  is  said  that 
the  word  "reputable"  is  not  defined  by  tbe 
testator,  and  that  no  person  is  designated  to 
determine  who  are  entitled  to  admission  as 
students.  In  tbe  books  It  is  said  the  thing 
given  becomes  a  charity  when  the  uncertain- 
ty of  the  recipient  begins.  It  is  no  objection, 
then,  to  the  enforcement  of  this  devise,  that 
the  beneficiaries  are  uncertain.  But  let  us  see 
whether  tbe  will  itself  is  so  vague  and  uncer- 
tain. These  words  appear  in  the  will  of  Mr. 
Clayton:  "Tbe  college  building  shall  be  of 
stone,  substantially  built  upon  a  plat  of 
ground  of  sufficient  size  to  admit  of  the  con- 
struction of  additional  college  buildings  if 
the  same  shall  become  necessary  or  exi)edient 
The  institution  above  mentioned  shall  be  es- 
tablished within,  ten  years  from  and  after 
my  decease,  as  may  be  practicable  in  the  judg- 
ment of  my  executors.  They  shall  carefully 
devise  and  promulgate  such  rules  and  regu- 
lations as  they  shall  deem  proper  for  the  gov- 
ernment of  the  institution,  and  which  shall  be 
carried  oat  and  be  obligatory  with  tbe  same 
force  and  effect  as  if  herein  set  forth  at 
large."  This  is,  in  our  Judgment,  an  express 
autliorlty  for  the  executors  of  the  will  of  Mr. 
Clayton  to  promulgate  rules  and  regulations 
for  the  control  and  management  of  this  col- 
lege, which  shall  be  obligatory  upon  the  trus- 
tees of  the  college  after  it  is  erected  and  turn- 
ed over  to  them,  and  in  the  making  of  these 
rules  and  regulations  It  will  undoubtedly  be 
necessary  for  them  to  designate  how  and  in 
what  manner  the  persons  to  receive  the  ben- 
efits of  the  college  education  and  to  receive 
the  benefits  of  Mr.  Clayton's  bounty  shall  be 
selected  and  determined;  and,  if  there  were 
no  express  provisions  in  his  will,  we  think 
there  Is  an  implied  authority  granted  to  tbe 
board  of  trustees  of  tlie  college  to  make  such 
rules  and  regulations,  and  thereby  determine 
who  shall  be  the  recipients  of  the  charity, 
in  the  case  of  Hunt  v.  Fowler,  121  111.  260, 
12  N.  E.  331,  17  N.  E.  491,  Uie  court  had  un- 
der consideration  a  devise  of  the  residue  of 
an  estate,  directing  that  tbe  income  be  dis- 
tributed annually  "among  the  worthy  poor  of 


the  city  of  La  Salle  in  Ruch  maimer  as  a  court 
of  chancery  may  direct";  and  it  was  held  that 
the  residuary  bequest  was  a  valid  charitable 
gift,  and  should  be  carried  into  effect  by  a  court 
of  chancery,  and,  further,  that  in  the  cose  of  a 
charitable  bequest  it  is  immaterial  how  vague. 
Indefinite,  and  uncertain  the  object  of  the  tes- 
tator's bounty  may  be,  provided  there  is  a  dis- 
cretionary powM  vested  in  some  one  ovw  its 
application  to  those  objects.  Mr.  Justice  Shel- 
don, delivering  the  opinion  of  the  court,  at  page 
276,  121  DL,  and  page  333.  12  N.  E.,  states: 
"The  entire  contention  in  this  case  arises  up- 
on the  construction,  validity,  and  effect  of 
this  residuary  clause  of  the  codiclL  It  is  in- 
sisted this  clause  is  void  for  uncertainty  as 
to  the  beneficiaries.  This  is  not  a  bequest  to 
charity  generally  or  to  the  poor  generally,  but 
to  the  worthy  poor  of  the  city  of  La  Salle. 
The  class  here  is  d^nlte,— the  worthy  poor  of 
the  city  of  I<a  Salle,— but  the  Individuals  of 
the  class  to  whom  the  bounty  is  to  be  dis- 
tributed are  uncertain.  There  is  always  this 
uncertainty  as  to  Individuals  In  the  case  of 
public  charities,  and  it  is  this  feature  of  un- 
certainty which  distinguishes  public  charities 
from  private  charities,— charitable  trusts  from 
private  trusts;  and  to  hold  charitable  gifts 
to  be  void  because  of  such  uncertainty  Is  to 
reject  this  whole  distinctive  doctrine  of  chari- 
table trusts.  •  •  •  In  Hesketb  v.  Murphy, 
36  N.  J.  Eq.  304,  tbe  testator's  will  empow- 
ered and  directed  the  trustees  to  employ  tlie 
annual  income  of  the  fund  'for  the  rdlef  of 
the  most  deserving  poor  of  the  city  of  Pater- 
son  aforesaid,  forever,  without  regard  to  color 
or  sex ;  but  no  person  who  is  known  to  be  in- 
temperate, lazy,  immoral,  or  undeserving  to 
receive  any  benefit  from  said  fund.'  It  was 
objected  that  the  gift  could  not  be  applied  to 
its  objects,  and  was  void,  because  the  will 
did  not  confer  upon  any  one  the  power  of  as- 
certainment of  the  individuals  who  sboold  re- 
ceive tbe  benefit  of  the  bequest  Bat  tbe 
court  held  that  the  power  given  the  trustee 
by  the  will  to  distribute  the  fund  carried  with 
It  by  necessary  implication,  the  poww  to  se- 
lect the  beneficiaries  from  the  designated 
class,  and  upheld  the  bequest  We  entlr^ 
agree  with  the  criticism  there  made  by  Clilef 
Justice  Beasley  upon  tbe  case  of  Wliite  v. 
FIsk,  22  Conn.  81,  that  there  was  a  mlstaikeB 
assumption  on  the  part  of  the  court  in  tliat 
case  that  there  was  no  power  to'sdect  the  ob- 
jects of  the  charity  lodged  by  tbe  testatw  in 
the  tmstees;  that,  when  a  power  is  conferred 
on  the  trustees  to  distribate  the  fund  to  mem- 
bers of  a  class,  such  members  having  certain 
qualifications,  which  can  be  ascertained  only 
by  the  exercise  of  Judgment  and  discretion, 
as  tbe  act  of  distribution  cannot  be  perform- 
ed except  after  such  ascertainment  of  tbe  par- 
ticular beneficiaries,  tbe  principal  power  to 
distribute  the  moneys  carries  with  it  the  In- 
cidental and  necessary  power  of  sdectloB. 
And  this  upon  the  ordinary  doctrine-  ttet. 
when  an  act  Is  anthorUed  to  l>e  done-  \jf  m 
trustee  or  other  agent,  evprj  atithority  requl- 
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«lte  to  tbe  doing  of  such  act  Is,  by  Intendment  i 
at  law,  comprised  In  sucb  grant  of  power." 

We  ore  therefore  of  the  opinion  that  not 
onlf  Is  power  expressly  granted  by  the  terms 
of  this  will  to  the  exeeotors  to  designate  and 
appoint  persons  to  be  entitled  to  the  privi- 
leges conferred  by  the  will  of  Mr.  Clayton, 
bnt  that  the  appointment  of  trustees,  grant- 
ing them  authority  to  control  and  supervise 
the  college,  carries  with  It,  by  necessary  Im- 
plication, the  authority  to  designate  the  bene- 
ficiaries. "A  charity,"  said  Mr.  Justice  Gray, 
when  of  the  snpreme  court  of  Massachusetts, 
"in  a  legal  sense,  may  be  fully  defined  as  a 
gift  to  be  applied  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  minds  or 
be:lrt6  mider  the  Influence  of  education  or  re- 
ligion; by  relieving  their  bodies  from  dis- 
ease, snfferfcig,  or  constraint;  by  assisting 
them  to  estatrilsh  themselves  in  life;  or  by 
erecting  or  maintaining  public  buildings  or 
worlcs,  or  otherwise  lessening  the  burdens  of 
sovemment."  Here,  then,  is  a  public  charity. 
Through  it  Mr.  Clayton  seeks  to  bring  the 
minds  and  hearts  of  poor  orphans  under  the 
refining  Influence  of  education.  After  mak- 
ing snch  provision  as  he  thonght  proper  for 
the  natural  objects  of  his  bounty,  he  has  se- 
lected, as  deserving  of  his  benevolence,  the 
poor  white  orpiian  boys  of  Denver  and  Colo- 
rado, and  has  devoted  the  residue  of  his  great 
fortune  to  the  erection  and  support  of  a  per- 
manent college  for  their  free  instruction  and 
maintenance,  that  they  may  becolup  useful 
citizens  and  honorable  members  of  society. 
It  is  an  indulgent,  edifying,  and  worthy  chari- 
ty. It  will  lessen  Denver's  burdens  of  gov- 
ernment To  thousands  of  poor  orphan  boys 
It  win  be  a  blessing  forever,  and  it  win  be'  by 
them  forever  blest  Our  conclusions,  therefore, 
are  that  "the  education  and  preferment  of  or- 
phans," being  one  of  the  subjects  mentioned 
in  the  statute  of  43  EUz.  c.  4,  is  to  be  re- 
garded in  Colorado  as  a  piAlic  charity;  that 
there  being  power  vested  In  the  executor  and 
the  board  of  trustees  of  the  college  to  select 
the  objects  of  the  testator's  bomity,  the  tmst 
created  by  the  fourteenth  section  of  the  will 
is  valid;  that  the  city  of  Denver,  in  Its  cor- 
porate capacity,  has  power  to  accept  the  trust 
created,  and  to  execute  it  In  accordance  with 
the  intentiiw  Of  the  testator,  as  declared  in 
the  fourteenth  section  of  his  will. 

For  the  reasons  given,  the  judgment  of  the 
district  court  is  affirmed.    Affirmed. 


WESTERN   NAT.   BANK   OF   PUEBLO   v. 

STATE  BANK  OP  KOCKY  FORD  et  al. 
<CoDrt  of  Appeals  of  Colorado.    Oct  13,  1902.) 

OAMBLINO— ASSIGNMENT  OF  NEGOTIABLE  IN- 

BTRUMKNT— INNOCENT  PURCHASERS. 

1.  Under   MUls'    Ami.   St.   I   1344.   declarhig 

notes  and   all   contracts,  the  consideratioa   of 

which  ia  a  loss  at  gambling,  void,  and  that  no 


Tl.  Sea  Bills  and  Notes,  vol.  T,  Cent  Dig.  |  m; 
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assignment  of  a  note  or  other  evidence  of  in- 
debtedness, tlie  consideration  of  which  assi^n- 
nient  is  a  loss  at  gauibliog,  shall  offset  the  de- 
fense of  the  person  executing  it,  or  the  rem- 
edies of  any  person  interested  in  it  such  an 
assimnDent  ia  void  in  the  hands  of  an  innocent 
purchaser. 

Appeal  from  district  court  Pueblo  county. 

Action  by  the  State  Bank  of  Rocky  Ford 
against  the  Western  National  Bank  of  Pueblo 
and  others.  From  an  adverse  judgment  de- 
fendant bank  appeals.    Affirmed. 

Willlani  B.  Vates,  for  appellant  Joseph 
Dye,  for  appellee  Lou  Turner. 

WILSON,  P.  J.  The  following  facts  were 
practically  undisputed:  Mrs.  Lou  Turner, 
one  of  appellees,  gave  to  her  husband.  R.  J. 
Turner,  $360  of  her  own  money  to  deposit 
for  her  in  the  State  Bank  of  Rocky  Ford,  one 
at  appellees.  Turner  deposited  It  as  request- 
ed, but  took  a  certificate  of  deposit  therefor 
in  his  own  name,  which  he  delivered  to  bis 
wife,  and  which  she  placed  in  her  trunk. 
She  did  not  notice  that  the  certificate,  which 
was  payable  on  demand,  was  in  the  name  of 
her  husband.  Shortly  afterwards,  without 
her  knowledge  or  consent  Turner  took  the 
certificate  of  deposit  from  the  trunk,  went  to 
Pueblo,  and  gambled  it  off  at  the  game  of 
faro  in  the  gambling  tiouse  of  Gray  &  Co. 
Mrs.  Turner,  learning  the  fact  on  the  next 
day,  went  to  Pueblo,  and  demanded  from 
Gray  &  Co.  the  return  of  the  certificate, 
which  was  refused.  She  and  her  husband 
thereupon  notified  the  Rocky  Ford  bank  not 
to  pay  the  certificate  If  presented.  Within 
a  few  days  thereafter  Gray  &  Co.  sold  the 
certificate  to  the  appellant  bank,  receiving  the 
full  value  thereof.  It  appears  that  at  the 
time  of  this  purchase  the  appellant  bank  had 
no  knowledge  or  notice  of  any  infirmity  which 
attached  to  the  assignment  of  the  certificate. 
In  the  regular  course  of  business  the  certifi- 
cate was  presented  to  the  Rocky  Ford  bank, 
and  payment  was  by  It  refused.  It  then  com- 
menced this  action  in  the  nature  of  an  inter- 
pleader, making  all  of  the  parties  mentioned 
defendants,  and  praying  that  they  be  re- 
quired to  come  into  court  and  adjudicate  their 
claims  to  the  certificate,  payment  of  which  it 
professed  its  readiness  to  make  at  any  time 
to  whomsoevra'  was  determined  to  be  the  law- 
ful owner.  The  decree  of  the  court  was  that 
the  assignment  having  been  for  a  gambling 
consideration,  was  void,  and  passed  no  title, 
and  that  the  certificate  was  the  property  of 
Mrs.  Turner,  and  from  this  an  appeal  was 
taken  by  the  appellant  parchaser  of  the  cer- 
tificate. 

Onr  gambling  statute,  after  providing  that 
all  contracts,  promises,  agreements,  convey- 
ances, securities,  and  notes  made,  executed, 
etc.,  where  tlie  whole  or  any  part  of  the  con- 
sideration shall  be  for  money  or  property 
won  by  gaming,  or  by  playing  at  cards,  or 
by  any  gambling  device  or  game  of  chance, 
etc.,  shall  be  utterly  void  and  of  no  effect 
proceeds  as  follows:    "No  aasii 
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bill,  bond,  note  or  otber  evidence  of  Indebt- 
edness, where  the  whole  or  any  part  of  the 
consideration  for  such  assignment  shall  arise 
out  of  any  gaming  transaction,  shall  In  any 
manner  offset  the  defense  of  the  person  or 
persons  making,  entering  Into,  executing  or 
giving  such  Instrument  so  assigned,  or  the 
remedies  of  any  person  interested  therein." 
Gea  St.  ^  850;  Mills'  Ann.  St  ^  1344.  This 
statute  has  been  In  force  for  many  years,  and 
was  taken  literally  from  the  statute  of  Illi- 
nois. Hnrd's  Rev.  St  lU.  c.  88,  H  181,  130. 
Both  before  and  subsequent  to  Its  adoption  In 
Colorado  It  has  been  interpreted  by  the  su- 
preme court  of  Illinois.  Williams  v.  Judy,  3 
Oilman,  282,  44  Am.  Dec.  809;  Chapln  v. 
Dake,  S7  lU.  298,  11  Am.  Rep.  15.  In  each 
case  It  was  held  that  a  contract  tainted  with 
a  gambling  consideration  was  absolutely  null 
and  void,  even  In  the  bands  of  an  innocent 
purchaser  for  value.  The  Chapin  Case  was 
almost  precisely  similar  to  the  one  at  bar. 
There  genuine  bank  drafts  bad  been  lost  at 
gambling,  and  the  court  held  that  the  indorse- 
ment or  assignment  of  the  drafts  was  void, 
and  did  not  serve  to  transfer  the  title  In  them. 
It  held,  in  effect,  that  the  indorsement  of 
the  drafts  was  a  contract  or  agreement  be- 
tn-een  the  parties.  The  same  has  been  held 
by  this  court  In  a  very  recent  case,  the  opin- 
ion in  which  was  handed  down  at  this  term. 
SulUvan  V.  Bank  (Colo.  App.)  70  Pac.  162. 
The  consideration  of  the  contract  of  indorse- 
ment in  this  case  coming  within  the  prohibi- 
tion of  the  statute,  it  was  null  and  void,  and 
through  it,  therefore,  the  appellant  bank  se- 
cured no  title.  No  more  effect  could  be  given 
to  it  as  was  said  in  the  Dake  Case,  than  to  a 
forged  indorsement.  The  contract  of  assign- 
ment being  void  by  express  statute,  it  was 
stricken  with  nullity  at  Its  birth,  and  could 
gather  no  vitality  by  circulation.  Bougbner 
V.  Meyer,  5  Colo.  73.  40  Am.  Rep.  139;  Dan- 
iel, Neg.  Inst.  !  197.  The  views  which  we 
have  expressed  have  already  been  announced 
both  by  this  court  and  by  the  supreme  court 
Boughner  v.  Meyer,  supra;  Bank  v.  McClel- 
land, 9  Colo.  611,  13  Pac.  723;  Ayer  v. 
Younker,  10  Colo.  App.  27,  50  Pac.  218.  In 
the  Boughner  Case,  Chief  Justice  Thatcher 
said:  "The  provisions  of  this  section  are  very 
broad  and  sweeping.  Even  in  the  bands  of 
bona  fide  purchasers,  negotiable  paper,  found- 
ed in  whole  or  in  part  upon  a  gambling  or 
gaming  consideration,  within  the  meaning  of 
this  section.  Is  utterly  void."  If  a  negotiable 
instrument  Is  void  because  of  a  gambling  con- 
sideration, so  must  also  be  an  assignment  or 
indorsement,  because  it  Is  a  contract  indisput- 
ably, and  hence  comes  within  the  express  lan> 
giiage  of  the  statute.  It  Is  possibly  true  that 
this  sweeping  statute  may,  under  certain  cir- 
cumstances, work  hardship  in  the  commercial 
world,  but  courts  are  powerless  to  relieve. 
The  remedy,  If  any  Is  desirable,  rests  with 
the  legislature  alone.  Of  course,  where  Inno- 
cent purchasers  are  Involved,  the  effect  of  ^ 
statute  should  not  be  extended  to  cases  not^ 


fairly  within  Its  provisions;  but  where  the 
case,  like  this,  comes  squardy  within  the 
terms  of  the  statute,  there  la  but  one  course 
for  the  court  to  pursue. 

The  Judgment  was  right  and  wlU  be  affirm- 
ed.   At&rmed. 


CITY  OP  DENVER  v.  MURRAY. 

(Coart  of  Appeals  of  Colorado.    Oct  13,  1902.) 

MUNICIPAL  CORPORATIONS  —  STREBTS  —  OB- 
STRUCTIONS—INJURIES —  NBOUOBNCa  —  IN- 
STRUCTIONS-CONTRIBUTORY NBOUOBNCE. 

1.  In  an  action  against  a  dty  for  injorles,  au 
Instruction  that  a  city  is  bound  to  keep  its 
streets  in  a  "safe  condition"  was  not  mislead- 
ing l>ecau8e  the  word  "safe"  was  not  qualified 
by  "reasonably,"  in  accordance  with  the  mle 
as  to  a  city's  liability. 

2.  If  the  instruction  was  faulty,  the  defect 
was  cured  by  a  subsequent  instruction  in  which 
a  "reflsonably  safe  condition"  was  required. 

3.  Where  the  only  ohjectlon  to  an  instruction 
Is  that  it  did  not  go  far  enough,  defendant  not 
having  asked  that  the  omission  should  be  sup- 
plied, could  not  complain  of  the  Instruction  on 
appeal. 

4.  Where  a  derrick  has  stood  in  a  street  for 
a  year,  the  city  is  charged  with  notice  of  such 
fact 

5.  In  au  action  against  a  city  for  Injuries  to 
a  child,  owing  to  the  falling  on  him  of  a  der- 
rick standing  in  the  street,  near  the  outside  of 
a  sidewalk,  an  instruction  mentioning  the  der- 
rick as  "said  obstruction"  was  not  prejudicial  to 
the  city,  inasmuch  as  the  derrick  was  in  fact 
an  obstrnctiou. 

6.  An  instruction  that  leaves  established  facts 
to  the  jury  is  faulty. 

7.  A  derrick  stood  in  a  street  near  a  side- 
walk, fastened  to  a  stump  by  a  rope.  There 
was  a  scboolhouse  near  by,  and  children  were 
in  the  habit  of  playing  on  the  derrick.  The 
rope  parted  from  rottenness,  or  was  ent  and  a 
child,  while  passing  the  derrick,  was  injured 
by  its  fnlling  on  him.  Held,  In  au  action 
aKainst  the  city  and  the  owner  of  the  derrick, 
who  placed  it  there,  that  fastening  the  derrick 
by  the  rope  did  not,  under  the  clrcnmstances. 
palliate  the  negligence  through  which  it  stood 
in  the  street. 

8.  School  children  bad  been  warned  not  to 
play  on  a  derrick  that  stood  in  the  street  near 
the  scboolhouse.  A  child,  hearing  the  school 
bell,  ran  over  the  ground  over  which  the  der- 
rick leaned,  and  stumbled  on  some  poles  on  the 
ground  under  the  derrick,  when  it  fdl  and  in- 
jured him.  Held,  that  there  was  no  contribu- 
tory negligence. 

Appeal  from  district  court  Arapahoe  cons- 
ty. 

Action  by  Charles  D.  Murray  against  the 
city  of  Denver  and  another.  From  a  Judg- 
ment for  plaintiff,  defendant  city  appeals. 
Affirmed. 

J.  M.  Ellis,  Guy  Le  R.  Stevlck,  David  G. 
Taylor,  H.  M.  Orahood,  City  Atty.,  and  C.  P. 
Butler,  for  appellant.  Ward  &  Ward,  for 
appellee. 

THOMSON,  3.  On  the  31st  day  of  Janu- 
ary, 1898,  Charles  D.  Mun-ay,  a  child  seven 
years  of  age,  was  seriously  taijured  by  the 
falling  upon  him  of  a  derrick  situated  In  a 
public  street  of  the  city  of  Denver.  By  his 
next  friend,  he  brought  suit  to  recover  dam- 
.ages  for  the  injury.  The, facts  disclosed  by 
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the  eTidence  are  these:  Elbert  O.  Cliff  was 
tbe  owner  of  a  derrick,  made  of  beavy  tim- 
beiB,  5  or  6  feet  in  width  at  the  bottom,  and 
aboot  8  feet  at  the  top,  25  or  30  feet  long, 
and  constmcted  for  the  porpose  of  raising 
and  lowering  heavy  safes.  Mr.  Cliff  kept 
this  derrick  in  the  street  In  front  of  his  yard, 
ontslde  and  near  the  edge  of  the  sidewalk, 
a  portion  of  the  time  lying  down,  and  a  por- 
tion of  the  time  standing  In  an  Inclined  po- 
sition, and  leaning  against  a  stnmp.  Prior 
to  the  accident  the  derrick  had  been  in  the 
street  for  at  least  a  year,  and  standing  np, 
leaning  against  the  stnmp.  for  two  or  three 
months.  Part  of  the  time  it  was  fastened  to 
the  stnmp  by  a  rope.  The  rope  was  there 
when  the  accident  occurred,  but  It  had  part- 
ed by  reason  of  rottenness,  or  had  been  cut. 
A  numl>er  of  poles  were  lying  on  the  ground 
nnder  the  derrick,  and  had  been  there  for 
two  or  three  years.  There  was  a  public 
school  building  on  the  comer  diagonally  op- 
posite Cliffs  premises  and  the  place  occu- 
pied by  the  derrick,  in  which  a  large  number 
of  children  were  taught,  among  whom  was 
young  Murray.  The  derrick  seems  to  hare 
had  a  special  attraction  for  those  children, 
for  they  were  in  the  habit  of  playing  upon  it, 
climbing  to  Its  top,  and  swaying  It.  They 
had  been  warned  by  the  principal  that  there 
was  danger  In  playing  on  it,  but  the  warning 
does  not  seem  to  have  had  much  effect.  It 
was  heeded,  however,  by  the  plaintiff.  About 
1  o'clock  In  the  afternoon  of  the  day  of  the 
accident,  the  plaintiff,  while  on  his  way  to 
school,  stopped  a  short  distance  from  the 
gchoolhouse  to  play  marbles  with  some  other 
boys.  While  he  was  playing,  the  school  bell 
rang,  and,  to  ayold  being  late,  he  started 
rapidly  towards  the  schoolhouse,  taking  the 
shortest  route.  His  course  led  him  across 
the  ground  over  which  the  derrick  was  lean- 
ing. As  he  came  under  it,  he  stumbled  on 
one  of  the  poles  lying  on  the  ground;  and 
at  that  Instant  the  derrick  toppled  over  and 
fell  on  him,  inflicting  the  injury  of  which  he 
complains.  The  action  was  brought  against 
the  city  and  Cliff,  Jointly.  The  complaint 
stated  the  facts  substantially  as  the  evidence 
showed  them,  and  charged  the  city  with  neg- 
ligence in  suffering  the  derrick  to  remain 
open  the  street.  The  answer  of  the  city,  aft- 
er denying  all  the  allegations  of  the  com- 
plaint, averred  contributory  negligence  on 
the  part  of  the  plaintiff.  The  Jury  returned 
a  verdict  against  both  defendants,  and  Judg- 
ment was  entered  accordingly.  The  city 
alone  appeals. 

Error  is  assigned  to  each  of  the  several 
instructions  given  at  the  plaihtilTs  request. 
Except  ns  to  the  admission  of  some  testimony 
to  which  the  city  objected,  and  the  objec- 
tions to  which  are  now  abandoned,  no  other 
error  is  assigned.  Only  a  few  of  the  instruc- 
tions are  noticed  in  the  argument.  The  ob- 
jections to  the  others  are  therefore  waived. 

The  fourth  instruction,  given  at  the  request 
of  the  plaintiff,  was  that  the  city  was  "bound 


to  use  all  reasonable  care,  caution,  and  su- 
pervision to  keep  its  streets  and  sidewalks 
in  safe  condition  for  travel,  in  the  ordinary 
modes  of  traveL"  The  objection  to  this  is 
that  it  does  not  qualify  the  word  "safe"  by 
the  word  "reasonably."  In  City  of  Boulder 
V.  NUes,  9  Colo.  415,  12  Pac.  632,  it  is  said 
that  it  is  the  duty  of  the  municipality  to  keep 
its  avenues  of  travel  in  a  reasonably  safe 
condition  for  the  modes  of  use  to  which  they 
are  subjected.  We  hardly  think  the  Jury 
could  have  been  misled  by  the  Instruction. 
The  difference  betwem  using  reasonable 
care  to  keep  the  streets  in  a  safe  condition, 
and  the  keeping  of  the  streets  in  a  reasona- 
bly safe  condition,  is  not  very  palpable.  But 
if  the  Instruction  was  faulty,  its  defects  were 
cured  by  the  thh:teenth  Instruction,  given  at 
the  instance  of  the  defendant,  in  which  the 
accurate  phraseology  was  employed. 

By  the  fifth  Instruction,  the  court  advised 
the  Jury  that  there  could  be  no  recovery 
against  the  city  unless  the  imsafe  condition 
of  the  street  was  actually  known  to  the  city, 
or  had  existed  for  such  a  length  of  time 
prior  to  the  accident  that  the  city,  by  the 
exercise  pt  reasonable  care  and  prudence, 
ought  to  have  discovered  it.  It  is  contended 
that  no  liability  could  attach  to  the  city  un- 
til, after  actual  notice,  or  lapse  of  a  suffi- 
cient period  to  raise  a  presumption  of  notice, 
it  had  failed  to  use  reasonable  diligence  to 
render  the  street  safe,  and  that,  because  the 
Instruction  omitted  so  to  state,  it  was  fatally 
defective.  No  fault  is  found  with  the  in- 
struction as  far  as  it  went.  The  objection 
is  that  it  did  not  go  far  enough.  But  the 
city  did  not  ask  the  court  to  supply  the  omis- 
sion, and  it  is  too  late  now  to  complain  of  It. 
Milling  Co.  V.  Prentiss,  25  Colo.  4,  52  Pac. 
210.  However,  there  is  another  answer  to 
the  objection.  Upon  the  undisputed  facts, 
the  derrick  and  poles  had  incumbered  the 
street  for  such  a  length  of  time  that  the  city 
was  charged  by  law  with  notice  of  their 
presence,  and  with  the  duty  of  causing  their 
removal  before  the  accident  occurred;  and 
it  would  not  have  been  error  to  so  instruct 
the  Jury.  Denver  v.  Hyatt,  28  Colo.  129,  63 
Pac.  403.  The  city  is  not  In  a  position  to 
complain  of  the  instruction  as  it  was  given. 

The  court  also  instructed  the  Jury  that  the 
liability  of  the  city  was  the  same  whether 
the  derrick  was  tied  with  a  rope  or  not;  and 
in  the  course  of  the  instruction,  after  sub- 
mitting the  question  whether  the  derrick  was 
in  the  stieet,  in  proximity  to  a  public  school, 
and  was  a  contrivance  attractive  to  children, 
incidentally  referred  to  it  as  "said  obstruc- 
tion." Counsel  say  that  the  court  invaded 
the  province  of  the  Jury  In  assuming  the 
derrick  to  be  an  obstruction,  and  also  erred 
In  saying  that  it  was  Immaterial  whether  it 
was  tied  or  not.  The  instruction  was  faulty 
in  leaving  conclusively  established  facts  to 
the  Jury.  That  the  derrick  was  in  the  street. 
In  proximity  to  a  schoolhouse,  and  attractive 
to  children,  was  not  left  an  open  question, hx> 
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the  testimony.  But  the  objections  taken  by 
tbe  city  are  not  tenable.  The  location  of  the 
machinery  made  It  an  obstruction.  The  evi- 
dence left  no-  room  for  doubt  as  to  that 
And  taking  Into  consideration  the  location 
and  construction  of  the  contrivance,  and  the 
temptation  it  offered  to  children,  as  some- 
thing desirable  to  play  upon,  we  do  not  think 
the  fact  that  it  was  tied  by  a  rope,  which 
was  liable  at  any  time  to  be  severed  acci- 
dentally, or  heedlessly  by  the  children  play- 
ing upon  it,  tends  to  palliate  the  negligence 
through  which  the  machine  was  suffered  to 
remain. 

The  question  of  the  plalntlfTs  contributory 
negligence  was  properly  submitted,  and.  up- 
on the  evidence,  the  verdict  was  manifestly 
light. 

The  judgment  will  be  affirmed.    Affirmed. 

WILSON,  P.  J.,  not  sitting 


WEISS  et  al.  v.  GULLETT  et  aL 
(Court  of  Appeals  of  Colorado.    Oct.  13,  1902.) 

ATTORNBT    AND    CLIE^fT-CONTRACTS— RIGHT 
OP  ACTION  AOAINST  THIRD   PERSONS. 

1.  A  contract  by  owners  of  miuing  claims  to 
pay  a  desiguated  sum  to  attorneys  for  legal 
services  in  connection  with  the  property  set 
forth  that  the  sum  should  be  paid  as  follows: 
A  certain  per  cent,  out  of  all  payments  made 
to  tlie  first  parties  on  the  sale  of  the  property, 
and  the  balance  on  the  final  payment  of  tlie 
purchase  money,  and,  if  the  property  was  pur- 
chased by  one  having  au  option  tbereou,  that 
the  sum  should  be  "made  out  of  the  purchase 
money  stipulated  in  said  option,"  ana,  if  the 
option  should  not  be  taken  up,  then  the  sum 
should  l>e  paid  "in  the  same  manner"  on  the 
sale  of  the  property  to  others;  and  the  parties 
of  the  second  part  were  "to  receive  and  be  iu- 
tercsted  in  the  purchase  money  on  said  miue 
to  the  extent"  of  the  designated  sum.  Beld. 
that  the  contract  gave  the  iittornoys  no  right 
of  action  against  a  third  person  who  purchas- 
ed the  property,  though  he  had  knowledge  of 
Its  provisions;  the  attorneys  having  no  iuter- 
est  lu  the  fund  out  of  which  they  were  to  be 
paid  until  it  came  into  the  possession  of  the 
first  parties  to  the  contract. 

Appeal  from  district  cotirt,  Gunnison  coun- 
ty. 

Suit  by  Adam  J.  Weiss  against  William  3, 
Wolfe  and  others.  Alexander  Gullett  and  S. 
D.  Crump  Interposed  a  cross-complaint 
against  plaintiff,  defendant  Wolfe,  and  one 
R.  B.  Wallace.  From  a  decree  for  cross-com- 
plainants, plaintiff  and  Wallace  appeal.  Re- 
versed. 

J.  M.  McDougal,  Charles  J.  Hughes,  Jr.,  and 
Gerald  Hughes,  for  appellants.  Alexander 
Gullett  and  Temple  &  Crump,  for  appellees. 

THOMSON,  J.  On  the  7th  day  of  April, 
1897,  Adam  J.  Weiss  Instituted  a  proceeding 
In  equity  ajraiust  William  J.  Wolfe  and  oth- 
ers to  obtain  n  decree  vesting  in  him  the  title 
to  a  one-half  Interest  in  the  Good  Hope  & 
Mninmoth  Chimney  lode-mining  clabns,  sit- 
tmte  In  Gunnison  cotmty.    He  claimed  the  In- 


terest by  virtue  of  an  alleged  contract  be- 
tween  himself  and  certain  of  the  defendants 
by  whom  the  claims  were  located.  Alexan- 
der Gullett  and  S.  D.  Crump  were  made  par- 
ties defendant  because  of  a  contract  betweoi 
them  and  the  other  defendants,  which  will 
appear  hereafter.  Gullett  and  Crump  inter- 
posed a  cross-complaint,  io  whl<A  they  set 
forth  the  contract  referred  to,  and  alleged 
that  on  the  7th  day  of  March,  1897,  the  de- 
fendant Wolfe  executed  to  one  B.  B.  Wallace 
a  deed  conveying  to  him  an  undivided  one- 
foiu^h  Interest  in  the  two  claims,  which  deed 
was  Immediately  recorded;  that  the  interest 
was  conveyed  to  Wallace  for  the  use  and 
benefit  of  the  plaintiff  Wdss;  and  that  the 
purpose  of  the  transaction  was  to  defraud 
the  cross-complainants,  and  was  the  result  of 
a  conspiracy  for  that  purx)ose  between  Wal- 
lace, Weiss,  and  Wolfe.  A  decree  was  pray- 
ed Investing  the  cross-complainants  with  a 
lien  on  the  property  described  in  their  con- 
tract, for  $1,200,  and  directing  a  sale  of  tbe 
property  to  satisfy  their  claim.  Personal 
Judgment  for  the  amount  against  tbe  plain- 
tiff and  Wallace  was  also  prayed.  The  court, 
after  finding  that  the  facts  entitled  the  cross- 
complainants  to  a  lien  as  prayed,  and  that 
tbe  charges  of  conspiracy  and  fraud  were 
true,  decreed  a  lien  In  their  favor  upon  an  un- 
divided one-fourth  of  the  property,  and  gave 
them  a  personal  Judgment  against  the  plain- 
tiff and  Wallace  for  the  amount  of  their 
claim.  The  plaintiff  and  Wallace  have  ap- 
pealed to  this  court 

What  became  of  the  original  suit,  we  are 
not  advised.  Only  the  record  relating  to  the 
controversy  between  the  appellees  and  tbe  ap- 
pellants is  before  us.  The  following  Is  the 
contract  on  which  the  appellees  base  their 
claim:  "This  agreement,  made  and  entered 
into  this  10th  day  of  June,  A.  D.  1895,  be- 
tween W.  J.  Wolfe,  J.  S.  McCuUough,  An- 
drew Scheff,  and  Viola  A.  Duciiett,  parties  of 
the  first  part,  and  Alexander  Gullett  and  S. 
D.  Crump,  parties  of  the  second  part,  wlt- 
nessetti,  that  for  and  In  consideration  of  the 
sum  of  five  thousand  dollars,  to  be  paid  as 
hereinafter  provided  by  tbe  said  parties  of 
the  first  part  to  the  parties  of  the  second  part 
it  Is  hereby  agreed  by  and  on  the  part  of  tbe 
said  parties  of  the  second  part  to  do  and  per- 
form all  legal  services  in  connection  with  the 
title  of  the  said  first  parties  In  that  mining 
property  known  as  tbe  'Mammoth  Chimney 
Lode-Mlning  Claim'  and  the  'Good  Hope 
Lode-Mlning  Claim,'  situate  In  Domingo  min- 
ing district,  coimty  of  Gunnison,  and  state  of 
Colorado;  and  said  parties  of  the  second  part 
are  to  act  as  counsel  and  attorneys  for  the 
said  first  parties,  Jobitly  and  severally.  In  all 
litigation  which  may  arise  in  any  way  affect- 
ing the  title  of  the  said  first  parties  to  said 
mining  claims,  or  either  of  them,  or  affecting 
the  title  of  any  one  of  the  said  first  parties 
thereto,  and  are,  in  all  matters  pertaining  to 
said  title  and  tbe  rights  of  the  first  parties, 
to  protect  to  tbe  best  of  their  ability,  fb« 
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same,  and  all  the  ground  incloded  wltbln  the 
territory  now  comprised  within  the  boundary 
lines  of  said  locations.  It  is  agreed  on  the 
part  of  the  first  parties  hereto  that  said  stun 
of  $5,000,  to  wit,  twenty-flye  hundred  dollars 
to  each  of  the  said  second  parties,  shall  be 
paid  as  follows:  Ten  per  cent  oat  of  all  pay- 
ments to  be  made  to  the  said  first  parties  on 
the  purchase  money  of  said  Mammoth  Chim- 
ney lode,  and,  when  the  final  payment  of  said 
purchase  money  shall  be  made,  then  the  bal- 
ance of  said  $5,000  shall  be  paid;  It  being  un- 
derstood that  in  case  the  bond  and  option 
now  held  by  J.  O.  H.  Spinney  shall  be  talten 
op,  and  the  purchase  money  paid  thereunder, 
that  the  payments,  amounting  to  $5,000,  as 
hereinbefore  provided,  shall  be  made  out  of 
the  purchase  money  stipulated  In  said  option. 
And  It  is  further  agreed  that,  In  case  said  op- 
tion shall  not  be  taken  up,  then  the  parties 
of  the  second  part  are  to  be  paid,  out  of  the 
purchase  money  to  be  received  for  said  Mam- 
moth Chimney  lode,  the  said  sum,  in  the 
same  maimer,  to  whomsoever  the  same  may 
be  sold,  and  the  said  parties  of  the  second 
part  are  to  receive  and  be  interested  in  the 
purchase  money  on  said  mine  to  th6  extent 
«f  said  $6,000  for  services  aforesaid;  it  be- 
ing the  agreement  that  one-fourth  of  said  $5,- 
<X)0  la  to  be  paid  by  each  of  the  parties  of 
the  first  part.  In  witness  whereof,  the  par- 
ties have  hereto  set  their  bands  and  seals  the 
day  and  year  first  above  named.  The  obliga- 
tions herein  are  to  continue  until  said  first 
parties  shall  have  disposed  of  both  of  said 
mining  claims.  Wm.  J.  Wolfe.  [Seal.]  J.  S. 
McCuUougb.  [Seal.]  Andrew  Scheff.  [Seal.] 
Viola  A.  Duckett  [Seal.]  S.  D.  Crump. 
(Seal.]    Alexander  Oullett    [Seal.]" 

The  evidence  was  that  Mr.  Weiss  obtained 
the  money  to  purchase  Wolfe's  interest  from 
Mr.  Wallace,  who  was  a  banker  at  Monte 
Vista;  giving  Wallace  a  note  for  the  amount, 
signed  by  himself  and  his  brother,  and  se- 
curing payment  of  the  debt  by  causing  the 
deed  to  be  made  to  Wallace.  Of  course,  the 
-deed  amounted  only  to  a  mortgage.  It  is 
dalmed  that  Weiss  and  Wallace  both  had 
knowledge  of  the  contract,  and  it  Is  infer- 
aUe  that  the  charge  of  fraud  Is  based  on  the 
supposed  fact  of  such  knowledge.  We  have 
<llscovefed  nothhig  else  which  might  serve  as 
an  excuse  for  the  charge,  or  for  the  finding 
«f  conspiracy  in  the  decree.  But  whether 
those  parties  had  knowledge  of  the  contract 
or  not  Is,  In  our  view,  altogether  unimpor- 
tant. As  we  read  the  contract.  It  gave  the 
appellees  no  claim  upon  the  land,  nor  upon 
the  purchase  money  until  after  it  should 
have  passed  from  the  purchaser.  The  appel- 
lees acquired  no  Interest  of  which  the  sale 
by  Wolfe  and  the  purchase  by  Weiss  could 
possibly  defraud  them. 

Two  contingencies  were  contemplated  by 
the  contract,— one,  the  purchase  of  the  prop- 
erty by  Spinney  under  an  option  held  by 
blm;  and  the  other,  a  forfeiture  of  the  op- 
tion, and  a  sale  to  some  other  person.     It 


was  conceded  on  the  oral  argument  by  coun- 
sel for  the  appellees  that,  so  far  as  the  first 
provision  was  concerned,  the  language  em- 
ployed amounted  only  to  a  personal  cove- 
nant of  the  proposed  vendors  that  they 
would  pay  the  appellees  after  the  purchase 
money  should  be  received  by  them,  but  that, 
by  the  language  of  the  second,  an  Interest 
in  the  purchase  money,  to  the  extent  of  the 
amount  owing  to  the  appellees,  was  trans- 
ferred to  them.  The  option  was  forfeited, 
and  a  sale  was  made  to  another  person, 
namely,  Weiss;  and  It  is  contended  that  their 
interest  attached  to  the  fund  In  his  hands, 
or  in  the  hands  of  Wallace,  who  advanced 
the  money,  and  to  whom  the  legal  title  was 
conveyed.  The  following  is  the  phraseology 
on  which  counsel  rely  in  support  of  theta- 
contention:  "And  the  said  parties  of  the 
second  part  are  to  receive  and  be  Interested 
In  the  purchase  money  on  said  mine  to  the 
extent  Of  said  $5,000."  What  this  clause 
was  Intended  to  mean  must  be  found  In  the 
entire  sentence  of  which  it  is  a  part.  The 
sentence  begins  with  an  agreement  "that,  in 
case  said  option  shall  not  be  taken  up,  then 
the  parties  of  the  second  part  are  to  be  paid, 
out  of  the  purchase  money  to  be  received 
for  said  Mammoth  Chimney  lode,  the  said 
sum,  In  the  same  manner,  to  whomsoever  the 
same  may  be  sold."  This  language  refers 
us  back  to  the  agreement  Immediately  pre- 
ceding It  The  "said  option"  and  the  "said 
sum"  are  the  option  and  sum  mentioned  in 
that  agreement,  and  the  "same  manner"  is 
the  manner  there  specified.  In  each  case, 
therefore,  the  appellees  were  to  be  paid  in 
the  same  way;  and,  according  to  counsel's 
concession,  under  the  first  of  the  agreements 
they  were  to  be  paid  by  the  vendors  after 
the  money  had  passed  into  the  hands  of  the 
tatter.  And  in  this  connection  the  stipula- 
tion that  the  appellees  were  to  be  paid  out 
of  the  money  to  be  received  for  the  lode  Is 
significant.  The  money  could  not  be  paid 
until  it  should  be  received.  But  by  whom 
was  It  to  be  received?  Manifestly,  by  the 
parties  making  the  sale,  so  that  the  Interest 
which  counsel  say  was  transferred  to  the 
appellees  could  not  pass  until  after  the  ven- 
dors had  received  the  money. 

We  have  confined  ourselves  to  a  discus- 
sion of  those  two  special  agreements,  be- 
cause counsel  have  done  so;  but  the  question 
which  has  been  raised  Is  settled  by  the  state- 
ment, at  the  very  outset  of  the  Instrument, 
of  the  consideration  for  the  services  to  be 
rendered  by  the  appellees.  That  considera- 
tion was  "the  sum  of  $5,000,  to  be  paid,  as 
hereinafter  provided,  by  the  said  parties  of 
the  first  part  to  the  parties  of  the  second 
part"  The  subsequent  provisions  referred 
to,  being  the  two  agreements  which  we 
have  noticed,  simply  designate  the  fund  out 
of  which  payments  were  to  be  made,  and 
the  proportions  from  time  to  time  payable; 
but,  when  the  contingency  should  arise  up- 
on which  they  were  payable,  it  was  from  the 
jigitizea  by  ' 
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parties  of  the  first  part  that  payment  must 
come.  That  the  money  was  to  be  paid  out 
of  a  ttmd,  gave  the  appellees  no  interest  in 
the  fund  until  it  should  come  into  the  pos- 
session of  the  other  parties.  When  the  lat- 
ter  should  receive  it,  and  not  before,  the 
claim  of  the  appellees  would  be  enforceable; 
but  the  contract  did  not  create  a  Hen  upon 
the  mine,  or  operate  to  transfer  an  interest 
in  the  money  until  after  it  should  come  into 
the  hands  of  the  vendors,  and  no  right  of 
action  accrued  to  the  appellees  against  the 
appellants.  Christmas'  Adm'r  y.  Oriswold, 
8  Ohio  St  658;  Christmas  v.  Russell,  14 
WaU.  G9,  ao  L.  Ed.  762;  Trlst  v.  Child,  21 
Wall.  441,  22  L.  Ed.  623;  Mining  Co.  v.  Ab- 
bot, 7  Colo.  App.  78,  42  Pac.  818. 

The  judgment  will  be  reversed  and  re- 
manded, with  instruction  to  dismiss  the 
cross-complaint    Reversed. 


PENNSYLVANIA  MIN.  CO.  OF  COLORA- 
DO V.  BALES. 

(Court  of  Appeals  of  Colorado.    Oct  13,  1902.) 

UINBS    AND     MINING— ADVERSE     CLAIMS— AC- 
TIONS—PLEADING— OBJECTIONS— WAIVER 
— FIUNO  ADVERSE  AND  COMPLAINT. 

1.  In  a  suit  baaed  on  an  adverse  claim  to  a 
miniDK  location,  an  allegation  that  the  adverse 
had  been  received  and  filed  in  the  land  office 
created  a  presumption  that  it  was  filed  within 
the  (A)  days  required  bj  the  federal  statutes. 

2.  Where,  in  an  action  based  on  an  adverse 
claim  to  a  mining  location,  defendant  went  to 
trial  without  objecting  by  demurrer  or  answer 
that  the  adverse  was  not  filed  in  the  laud  office 
within  the  GO  days  required  by  statute,  or  that 
the  complaint  was  not  filed  within  30  days  aft- 
er the  filing  of  the  adverse  in  the  land  office, 
such  objections  were  waived. 

3.  Where  a  complaint  in  an  action  on  an 
adverse  claim  to  n  mining  location  alleged  that 
the  adverse  was  filed  September  17th,  and  the 
file  mark  showed  that  the  complaint  was  filed 
October  3d,  within  the  30  days  required  by 
statute,  and  the  court  took  judicial  notice  of 
the  file  mark,  the  complaint  sufficiently  showed 
that  it  was  filed  withm  the  30  days  from  tbe 
filing  of  the  adverse,  without  au  express  allega- 
tion to  that  effect. 

Error  to  district  court.  Clear  Creek  county. 

Action  by  Jacob  W.  Bales  against  the  Peim- 
sylvanta  Mining  Company  of  Colorado.  From 
a'  Judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

W.  J.  Thomas  and  O.  H.  Pierce,  for  plain- 
tiff in  error.  J.  J.  White  and  Morrison  ft  De 
Soto,  for  defendant  in  error. 

OUNTER,  J.  This  was  an  adverse  nilt 
Plaintiff  had  verdict  and  Judgment  Defend- 
ant (plaintiff  in  error)  cont^ds  that  the  com- 
plaint did  not  state  a  cause  of  action,  in  this: 
U  omitted  to  allege  the  filing  of  the  adverse 
In  the  land  office  within  the  60  days  of  publi- 
cation, and  failed  to  allege  that  this  action 
was  Instituted  within  30  days  from  the  filing 
of  the  adverse.    These  objections  were  made 

T  2.  See  Mln«i  and  Minerals,  voL  ti.  Cent.  DIs.  Ii 
».  93. 


first  at  the  trial  in  resistance  to  the  intro- 
duction of  evidence. 

1.  The  complaint  alleged  the  filing  of  the 
adverse  in  the  land  ofllce.  The  federal  statute 
prescribes  that  the  adverse  shall  be  filed  with- 
in the  60  days  of  publication.  Tbe  allega- 
tion that  the  land  office  had  received  and 
filed  the  adverse  carried  with  it  a  presump- 
tion that  it  had  been  filed  within  the  legal 
time,— the  60  days.  If  defendant  desh-ed  to 
raise  tbe  question  of  a  failure  to  file  witbin 
the  60  days,  he  should  have  done  so  by  plead- 
ing it  specially  in  a  demurrer  or  answer. 
Having  gone  to  trial  without  having  done  so^ 
it  was  waived.  Mining  (3o.  v.  Rose,  114  D. 
8.  676,  583,  5  Sup.  Ct  1066,  29  L.  Ed.  273; 
Mining  Co.  v.  Kirtley,  12  Colo.  417,  21  Pac. 
492;  Mining  Co.  v.  Marks  (Aris.)  00  Pac 
039. 

2.  The  above  authorities  sustain  the  conclu- 
sion tliat  defendant  in  the  same  manner 
waived  the  objection— if  one— that  the  com- 
plaint herein  did  not  allege  the  filing  thereof 
within  30  days  from  the  filing  of  the  adverse 
In  the  land  office.  Further,  it  sufficiently  ap- 
pears from  the  complaint  herein  that  the  ad- 
verse claim  was  ffied  September  17th,  and  the 
file  mark  in  the  record  proper  discloses  that 
the  complaint  herein  was  filed  October  3d. 
viitbln  the  80  days  required.  As  the  court 
below  took  Judicial  notice  of  the  file  mark,  it 
was  not  necessary  to  allege  its  date  in  the 
complaint.  The  file  mark  is  before  this 
court  in  the  record  proper.  Swem  v.  Green, 
9  Colo.  358,  12  Pac.  202.  Tbe  fact  of  the 
filing  of  the  complaint  within  the  30  days 
was  thus  before  tbe  court  without  an  allega- 
tion to  such  effect  therein. 

Judgment  affirmed.    Affirmed. 


RICKEY  V.  BRADY. 
(Court  of  Appeals  of  Colorado.    Oct  IS.  1902.) 

APPBAL-CONFLICTINQ  EVIDENCE. 
1.  Where  the  parties  were  the  only  witnesses 
on   a   disputed   question,    and   their  testimony 
was  contradictory,  the  verdict  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  district  court.  El  Paso  county. 

Action  by  O.  E.  Brady  against  Charles  F. 
Rickey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Olidden  &  McCarthy  and  T.  F.  McCarthy, 
(or  appellant    John  K.  Vanatta,  for  appellee. 

WILSON,  P.  J.  Plaintiff,  Brady,  claimed 
that  he  was  employed  by  tbe  defendant  to 
secure  for  blm  an  option  to,  or  contract  of 
purchase  of,  some  mining  property,  upon  tbe 
express  promise  and  agreement  that  if  mc- 
cessful,  he  was  to  be  paid  therefor  a  com- 
mission of  $1,000.  This  suit  Is  brought  to  re- 
cover that  sum.  It  is  conceded,  or  at  least 
not  disputed,  that  plaintiff  thereafter  conduct- 
ed the  negotiations  and  rendered  tbe  services 
as  alleged,   and  that  largely   if  not   wb<rily 

through  his  Instrumentalitr,  aie,,^pnti«ct  of 
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purcluiBe  was  secnred  for  defendant  npon 
terms  acceptable  to  him.  Tbe  only  contro- 
▼ersy  la  aa  to  tbe  alleged  contract  between 
plaintiff  and  defendant.  Defendant  denied 
that  be  ever  entered  Into  snch  contract,  or 
that  he  ever  promised  to  pay  to  plaintiff  the 
sum  of  11,000,  or  any  sum.  This  was  sab- 
stantlally  the  sole  dispute  npon  trial  In  the 
district  court  It  was  the  only  and  controlling 
Issue  presented  to  the  jury,  and  it  was  an 
Issue  of  fact.  It  wonld  seem,  under  these  cir- 
cumstances, that,  under  tbe  well-established 
rule,  tbe  verdict  of  the  Jury  npon  this  con- 
troverted question  would  be  conclusive  upon 
this  court.  Defendant  contends,  however, 
that  the  rule  ahould  not  apply,  because  the 
Terdlct  was  manifestly  against  the  weight  of 
tbe  evidence,  and  that  tbe  evidence  presented 
Is  not  sufficient  to  support  it  An  exception 
may  be  conceded  to  the  rule  when  the  verdict 
is  so  palpably  against  the  weight  of  the  tes- 
timony as  to  raise  a  presumption  that  it  was 
rend^ed  nnder  the  influence  of  passion  or 
prejudice,  but  we  do  not  think  this  case  comes 
within  such  an  exception.  It  would  be  im- 
practicable and  would  serve  no  useful  pur- 
pose to  Insert  within  this  opinion  all  of  tbe 
evidence  bearing  npon  this  question  of  em- 
ployment We  think  it  only  necessary  to  say 
that  we  have  carefully  read  every  line  of  tbe 
testimony,— not  only  that  presented  in  tbe  ab- 
stract, but  all  that  embraced  within'  the  type- 
written bill  of  exceptions,— and  we  have  no 
hesitancy  In  saying  that  In  our  opinion,  the 
testimony  of  the  plaintiff  himself  clearly  es- 
tablisbed  tbe  alleged  contract  of  employment 
and  the  promise  to  pay.  He  was  flatly  con- 
tradicted by  the  dtfendant  who  testified  in 
bis  own  behalf.  They  two  were  the  only  witp 
nesses  upon  this  disputed  question.  Their 
'  testimony  presented  an  irreconcilable  conflict 
of  evidence.  It  was  therefore  a  case  peculiar- 
ly and  specially  within  the  province  of  the 
Jury.  The  statement  of  the  plaintiff  was  evi- 
dently believed,  and  the  verdict  was  accord- 
ingly In  his  favor.  It  would  therefore  be  a 
palpable  disregard  of  tbe  weltrecognized  rule 
If  tbis  court  declined  to  be  bound  by  the  find- 
ing of  tbe  Jury  upon  this  question  of  fact,  and 
undertook,  npon  review  of  the  evidence  upon 
which  it  was  tMsed,  to  substitute  Its  own  and 
a  different  finding.  It  wonld  be  presumptions 
«n  onr  part  to  undertake  to  say,  solely  from 
tbe  typewritten  statement  presented  to  us, 
that  the  Jnry  erred,  and  that  it  should  have 
believed  the  statement  of  the  defendant 
The  Judgment  will  be  afSrmed.    Affirmed. 


WILLIS  T.  ROBERTS. 
<Conrt  of  Appeals  of  Colorado.    Oct  18,  1902.) 

SALB— VALIDITT-CHANOB   OF  POSSESSION. 

1.  On  an  issne  as  to  the  validity  of  an  at- 
tachment of  goods  as  against  a  buyer  from  the 
debtor  it  appeared  that  tbe  bnyer,  a  daughter 
of  the  debtor,  bonght  the  property  for  mouey 
loaned;    that  it  remained  in  possession  of  the 


debtor,  though  she  took  care  of  part  of  it;  that 
the  attaching  creditor  knew  of  her  purchase, 
and  t>aid  her  snms  collected  by  him  for  the 
hire  thereof.  Beld,  that  the  sale  was  void  as 
against  the  attaching  creditor,  there  being  no 
Immediate  delivery  followed  by  an  actual  and 
continued  change  of  npaaession,  as  required  by 
MlUs'  AnnTst  J  aOZTT^ 

Appeal  from  Lake  county  ooort 

Attachment  proceedings  by  Aaron  Robots 
against  Chauncey  Callaway,  in  which  Louie 
Willis  intervened.  From  a  Judgment  for 
plaintiff,  the  Intervener  appeals.    Affirmed. 

Phelps  &  Fendery  and  W.  H.  Harrison,  for 
appellant.  L.  R.  Thomas  and  F.  B.  Porple, 
for  appellee. 

THOMSON,  J.  Aaron  Roberts  sued  Chaun- 
cey Callaway  before  a  Justice  of  the  peace  of 
Lake  county  to  recover  the  amount  of  an  In- 
debtedness due  him  from  the  defendant,  and 
caused  a  writ  of  attachment  to  be  issued  In 
the  suit,  and  levied  npon  two  sets  of  harness, 
one  wagon,  four  mules,  one  buggy,  one  cow, 
and  one  heifer,  as  the  property  of  the  de- 
fendant Louie  Willis,  a  daughter  of  the  de- 
fendant interposed  a  petition  in  intervention, 
claiming  all  the  property  levied  upon  as  be- 
longing to  her.  The  decision  of  the  Justice 
was  against  the  intervener,  and  she  appealed 
to  tbe  county  court,  whose  Judgment  being 
likewise  against  her,  she  appealed  to  this 
court. 

Tbe  Intervener  testified  that  she  was  the 
owner  of  the  property  attached;  that  she  ob- 
tained It  from  her  father,  the  defendant  in 
August  1897,  at  Manltou,  for  money  she  had 
loaned  him  a  year  before;  that  he  brought 
the  mules  from  Nebraska  to  Maniton,  and 
showed  them  to  her  in  his  stable,  and  she 
accepted  them  for  the  money  owing  to  her; 
that  they  were  left  In  the  stable,  but  she 
took  charge  of  them,  and  fed  them  for  two 
or  three  weeks,  while  be  was  away;  that 
when  the  family  left  Manltou  for  Twin 
Lakes  she  led  tbe  mules  into  the  cars  while 
her  father  was  loading  the  other  things;  that 
when  the  mules  were  taken  from  the  cars 
they  were  driven  to  Twin  Lakes  by  herself, 
her  father,  and  her  mother,  part  of  the  time 
by  one  and  part  of  the  time  by  the  other, 
and  turned  into  a  pasture  belonging  to  a  Mr. 
Harlan,  that  the  plaintiff  was  then  working 
for  her  father,  and  knew  that  she  bad  pur- 
chased the  mules,  and  that  her  father  had 
turned  them  over  to  her;  that  at  Twin 
Lakes  the  plaintiff  was  employed  by  her 
father  to  build  a  cabin  for  the  family  to  live 
in,  and  did  so;  that  after  the  cabin  was 
bnilt  the  plaintiff  still  remained,  did  chores, 
helped  around  the  bouse,  attended  to  the 
stock,  and  drove  tbe  team  when  there  was 
anything  for  it  to  do;  and  that  when  tbe 
constable  came  to  attach  tbe  property  she 
told  him  it  was  hers.  The  plaintiff  testified 
that  he  was  employed  by  the  defendant  to 
build  a  cabin  at  Twin  Lakes;  that  two  of 
the  mules  came  on  the  train,  and  two  were 
driven  up  by  the  Intervener  and  her.^Uux' 
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and  mother;  that  the  stock  was  put  In  the 
Harlan  pasture,  which  he  bad  engaged;  that 
the  defendant,  upon  leaving  Twin  Lakes,  put 
the  horses  and  males  Into  bis  charge,  and 
told  him  to  hire  the  teams,  and  make  what 
he  could;  that  be  paid  the  money  be  received 
to  the  defendant's  wife;  that  he  might  have 
£;lven  the  intervener  five  dollars,  but,  it  so, 
It  was  for  her  mother.  Mrs.  Callaway  testl- 
fled  that  the  plaintiff  paid  the  money  some- 
times to  Mrs.  Willis,  and  that  when  she  (Mrs. 
Callaway)  received  the  money  she  Immedi- 
ately turned  it  over  to  Mrs.  Willis. 

The  sale  was  possibly  good  as  between  the 
Intervener  and  her  father;  but  the  plaintiff 
was  an  attaching  creditor  of  the  vendor,  and 
the  question  is  whether  it  was  good  as  to 
btm.  It  is  provided  by  our  statute  of  frauds 
that  every  sale  made  by  a  vendor  of  goods 
and  chattels  In  his  possession,  or  under  bis 
control,  unless  the  same  be  accompanied  by 
immediate  delivery,  and  be  followed  by  an 
actual  and  continued  change  of  possession, 
shall  be  conclusively  presumed  to  be  fraudu- 
lent and  void  as  against  the  creditors  of  the 
vendor.  Mills'  Ann.  St  $  2027.  The  posses- 
sion taken  by  the  vendee  must  t>e  actual, 
open,  notorious.  unequlvoeaU  and  exclusive. 
There  must  be  no  apparent  possession  left 
in  the  vendor.  Whether  the  transaction  was 
bona  fide,  or  whether  creditors  had  knowl- 
edge of  It,  Is  wholly  Immaterial.  Unless  the 
required  change  takes  place,  the  sale  Is  void 
as  to  them.  Basslnger  v.  Spangler,  0  Cola 
175,  10  Pac.  809;  AUen  v.  Steiger,  17  Colo. 
652,  31  Pac.  220;  Lloyd  v.  Williams,  6  Colo. 
App.  157,  40  Pac.  243.  There  is,  in  the  case 
before  us,  no  evidence  that  the  actual  posses- 
sion of  any  of  the  property  in  controversy 
was '  ever  changed.  As  to  what  was  done 
with  the  property  outside  of  the  mules,  not 
a  word  was  said.  Respecting  the  mules,  the 
Intervener  testified  that  she  took  charge  of 
them;  but  she  also  said  that  they  were  left 
in  her  father's  stable,  and  that  what  she  did 
in  relation  to  them  consisted  in  watering  and 
feeding  them  for  two  or  three  weeks  while 
her  father  was  away.  Not  having  been  re- 
moved from  her  father's  stable,  they  re- 
mained in  his  possession;  and  the  fact  that 
during  his  temporary  absence  she  watered 
and  fed  them  is  without  significance.  Her 
leading  the  mules  to  the  cars  while  her  fa- 
ther loaded  the  other  property,  and  her  al- 
ternating with  her  father  and  mother  In  driv- 
ing them,  were,  on  their  face,  only  acts  of 
assistance  to  lier  father  In  taking  them  to 
their  destination.  The  evidence  Is  uncontra- 
dicted that  after  the  mules  arrived  at  Twin 
Lakes  they  were  placed  by  the  defendant  In 
charge  of  the  plaintiff,  who,  In  obedience  to 
the  defendant's  instructionB,  let  them  out  for 
hire;  and  it  is  Immaterial  to  whom  the  plain- 
tiff paid  the  money  he  received.  As  against 
the  defendant's  creditors,  the  possession  of 
the  mules  which  the  plaintiff  had  was  the 
possession  of  the  defendant 

We  are  unable  to  find  in  the  evidence  a 


semblance  of  compliance  with  the  require- 
ments of  the  statute,  and  the  Judgment  moat 
be  affirmed.    Affirmed. 


NBWLON-HART  GROCER  CX).  t,  PEET. 

(Court  of  Appeals  of  Colorado.  Oct  13.  1002.> 
RBSIDENCB-FINDINO-RBVIEW. 
1.  A  fiuding  that  defendaut  was  not  a  non- 
resident, so  as  to  allow  institution  of  action 
against  him  by  attachment,  is  justified;  the 
testimony  of  him  and  his  wife  being  that  he 
had  left  the  state  merely  to  take  a  three-months 
Job,  nad  there  being  nothing  to  the  contrary  od 
which  to  base  more  than  a  mere  suspicion. 

Appeal  from  Pueblo  county  court. 

Action  by  the  Newlon-Hart  Grocer  Com- 
pany against  L.  B.  Peet  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

W.  B.  McNeel,  for  appellant  H.  P.  Vortes.. 
for  appellee. 

WILSON,  P.  J.  Plaintiff  company  wa» 
engaged  in  the  grocery  business  In  the  city 
of  Pueblo.  It  is  claimed  that  the  defendant, 
while  in  Its  employ  as  bookkeeper  and  con- 
fidential clerk,  assumed  and  promised  orally 
to  be  responsible  for  and  pay  several  small 
accounts  of  individuals  to  whom  he  bad  ex- 
tended credit  This  suit  was  brought  upon 
that  promise.  It  was  instituted  In  a  Justice 
court,  and  by  attachment.  There  were,  of 
course^  no  written  pleadings.  Judgment  botb 
upon  the  merits  of  the  case  and  upon  the  at- 
tachm«it  was  in  favor  of  the  defendant 
Upon  appeal  to  the  county  court,  a  similar 
Judgment  was  rendered.  Counsel  tar  plain- 
tiff correctly  state  that  the  two  leading  ques- 
tions involved,  and  which  are  decisive  of  the 
case,  are:  Was  the  defendant  Indebted  t» 
the  plaintiff  in  any  sum  at  the  time  anlt  wa* 
brought?  Second,  was  the  defendant  a  non- 
resident at  the  time  of  suing  oot  the  attach- 
ment? 

The  court  found  that  the  defmdant  was 
not  Indebted  to  the  plaintiff  In  any  sum,  and 
this  finding  was  made  upon  conflicting  evi- 
dence. There  was  testimony  to  the  effect 
that  he  had  made  the  promise  alleged,  bat 
the  defendant,  who  testified  in  his  own  I>e- 
half,  positively  denied  it  Under  the  well- 
settled  rule,  we  are  concluded  by  tbe  flndhi^ 
of  the  trial  court.  The  making  of  this  prom- 
ise being  in  issue,  and  the  finding  being  in 
favor  of  the  defendant  upon  that  point  it  la 
not  necessary  to  consider  whether  the  stat- 
ute of  frauds  applied  or  not. 

The  attachment  was  based  upon  the  al- 
leged nonresldence  of  defendant  He  had 
been  a  resident  of  Pueblo  for  a  number  of 
years,  but  tt  was  claimed  that  shortly  prior 
to  the  suing  out  of  the  attachment  he  bad 
changed  bis  residence  to  New  Mexico.  The 
question  of  change  of  residence  Is  largely  de- 
pendent upon  Intention,  and,  where  the  inten- 
tion is  not  openly  expressed,  it  must  be  gath- 

f  1.  See  Attacliiii«iit>  voL 
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ered  from  the  facts  proved.  In  tbis  case 
the  large  preponderance  of  the  evidence  vras 
nnquestionably  in  favor  of  the  finding  of  the 
connty  court  that  at  the  time  of  the  Issuance 
of  tlie  attachment  the  defendant  was  still  a 
bona  flde  resident  of  Paeblo.  It  was  shown 
by  the  testimony  of  defendant  and  his  wife 
that  he  had  simply  temporarily  left  Pueblo 
and  gone  to  New  Mexico  for  the  purpose  of 
taking  a  three-months  Job  of  work  which 
had  been  offered  him,  leaving  his  household 
goods  In  Pueblo.  There  was  nothing  shown 
to  the  contrary  upon  which  to  base  more 
than  a  bare  suspicion.  We  think  the  find- 
ing of  the  court  was  correct 
The  Judgment  will  be  afiBrmed.    Affirmed. 


MILLER  ▼.  CURAT  ELECTRIC  LIGHT  & 
POWER  CO.  et  ai. 

(Court  of  Appeals  of  Colorado.    Oct  13,  1902.) 

BLECTRICITT  —  DBFECTIVE  WIRING  —  FIRE*- 
LIABILITT  OF  ELECTRIC  COMPANY  —  COM- 
PLAINT —  8UFFI01BNCY  —  COUNTY  COMMIS- 
SIONERS —  INSPECTION  OF  JAILS  —  DELIN- 
QCENCIE3— PERSONAL  LIABILITY. 

1.  Intestate  was  killed,  while  confined  in  a 
jail,  by  a  fire  communicated  from  electric  wires 
placed  ill  the  jnil  for  ligbting;  and  plaintiff,  in 
an  action  agaiiist  the  electric  company  for 
caosine  deceaeut's  death,  alleged  that  defeud- 
aut  ligntiiig  coiupauy  placed  tbe  wires  in  the 
jail,  and  was  bouud  to  eo  wire  the  building 
tiiat  a  current  conld  be  safely  conducted  into 
the  same,  but  alleged  that  the  company  was 
grossly  negligent,  and  recited  the  facts  on 
which  the  ciiarge  was  based,  and  alleged  that, 
by  reason  of  snch  negligence,  fire  was  com- 
municated to  the  building,  which  caused  dece- 
deut'a  death.  Btld,  that  the  complaint  char- 
ged a  cause  of  action  against  such  electric 
company. 

2.  Gen.  St  I  1829  (Kills'  Ann.  St.  S  2523). 
provides  that  it  shall  be  the  duty  of  the  coun- 
ty commissioners  to  make  personal  examina- 
tion of  tbe  jail  of  their  county  during  each  ses- 
sion of  the  board,  and  to  correct  irregularities 
and  improprieties  therein  found.  Held,  that 
the  duty  thereby  imposed  was  a  duty  to  the 
public  only,  and  that  therefore  the  failure  of 
the  connty  commissioners  to  properly  iuspect 
the  electric  wiring  of  a  jail,  by  reason  of 
which  tbe  jail  caught  fire  and  burned,  causing 
piaiutifTs  death,  afforded  no  cause  of  action 
for  snch  death  against  the  county  commission- 
era  in  their  individual  capacity. 

Error  to  district  court,  Ouray  county. 

Action  by  Kate  Miller  against  the  Ouray 
ESectric  Light  &  Power  Company  and  others. 
From  a  Judgment  austainlng  demurrers  to 
the  complaint,  plaintiff  brings  error.  Re- 
versed. 

Stuart  ft  Murray  and  Story  ft  Story,  for 
plaintiff  In  error.  Henry  ft  Slgfrid,  for  de- 
foMlants  in  error. 


WILSON,  P.  J.  While  Harry  W.  Hawkins, 
a  minor,  was  confined  in  the  Jail  of  Ouray 
connty,  charfred  with  a  criminal  offense,  the 
building  caught  on  fire,  and  he  suffered  death 
from  suffocation.  The  fire  is  charged  to  have 
been  the  result  of  defective  electric  wiring 
of  the  btilldiBg.    Mrs.  Miller,  the  mother  of 


the  deceased,  brought  this  snit  to  recover 
damages  fcr  the  alleged  neglig<>nce  which 
caused  the  death  of  her  son.  Joining  as  de- 
fendants the  Ouray  Electric  Light  &  Power 
Company,  the  three  county  commissioners,  as 
individuals,  the  sheriff,  and  tbe  sureties  upon 
bis  ofl^ctal  bond.  The  electric  light  company 
interposed  a  demurrer  to  the  complaint  aa 
did  also  the  county  commissioners.  Each  of 
these  demurrers  was  sustained  upon  tbe 
ground  that  as  to  those  parties  tbe  complaint 
did  not  state  facts  sufllcient  to  constitute  a 
cause  of  action,  and  this  question  alone  is  in- 
volved in  tbe  appeal  to  this  court. 

Thi:se  portions  of  the  complaint  which  wilt 
be  sufficient  for  tbe  understanding  of  this 
opinion  are  as  follows: 

"(2)  That  at  all  of  the  times  hereinafter 
mentioned  the  defendant  the  Ouray  Electric 
Light  &  Power  Company  is  and  was  a  cor- 
poration maintaining  and  operating  an  electric 
lighting  plant  and  furnishing  electric  light  ia 
the  buildingB  within  the  city  of  Ouray,  In  the 
county  aforesaid,  and,  as  a  part  of  said  busi- 
ness. It  from  time  to  time  famished  and  pla- 
ced In  tbe  buildings  In  said  city  wires  for 
conveying  the  dectrlcal  current  used  In  light- 
ing tbe  buildings,  and,  representing  that  it 
had  skilled  and  educated  workmen,  with  suf- 
ficient electrical  knowledge  to  place  hi  said 
bnildlngs  the  necessary  wires,  over  which  to 
convey  the  electric  current  used  for  furnish- 
ing light,  in  snch  manner  that  there  would 
be  no  danger  therefrom,  and  that  such  wires 
would  be  properly  and  safdy  insulated  from 
the  buildings  and  from  each  other,  and  was 
charged  with  the  duty  of  providing  skilled 
workmen,  having  sufficient  knowledge  In  the 
use  of  electricity  to  wire  tbe  buildings  in  such 
manner  as  w«uld  enable  the  current  to  be 
d^lvered  orer  said  wires  with  safety  to  the 
occupants  and  to  said  buildings.    •    •    • 

"(8)  That  at  the  Ome  of  the  arrest.  Impris- 
onment, and  death  of  said  Harry  W.  Haw<- 
klns,  the  only  county  Jail  within  and  for  said 
county  of  Ouray  was  a  building  wholly  built 
of  wood,  tar  paper,  and  other  inflammable 
materials,  containing  an  iron  and  steel  cage 
or  cages,  in  which  tbe  prisoners  were  coafln- 
ed;  that  no  beds  were  provided  In  said  Jail, 
excepting  bunches  of  dry  hay  placed  In  tald 
cages  during  the  nighttime,  and  stowed  in 
the  corridor  of  the  buUding,  oatslde  of  said 
cages,  when  not  In  use  for  beds;  that  said 
building  was  not  provided  with  any  proper 
means  of  ventUadoin;  was  wboUy  unfit  for 
the  purposes  for  which  it  was  used;  was  ar- 
tificially Ughted  by  cnrrents  of  electricity 
sent  over  wires  placed  In  said  building  and 
connected  with  Its  electric  light  ptant  by  the 
defendant  the  Ouray  Electric  Light  ft  Power 
Company;  that  said  wires  were  carried  into 
said  building  by  said  defendant  by  passing 
them  through  a  knot  hole  in  the  side  of  the 
building,  without  protecting  said  wires  from 
chafing  and  rubbing,  and  the  wires  inside  of 
said  jail  building  were  placed  and  left  In  con- 

t.nct  with  tbe  Inflammable  mateiiialB,^f^w]|leh 
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said  building  was  constrncted,  and  in  contact 
•with  each  other,  and  were  not  properly  pro- 
tected, BO  as  to  prevent  said  wires  from  sbort- 
«Ircultlng  and  setting  fire  to  said  building, 
and  said  wires  were  allowed  to  become  worn 
and  bare,  and  in  direct  contact  with  each  oth- 
er and  the  inflammable  materials  In  said 
building.  And  by  reason  ot  the  unskillful 
and  grossly  negligent  manner  of  so  conduct- 
ing and  placing  the  wires  in  said  jail  build- 
ing, leaving  of  said  wires  without  proper  in- 
sulation, and  in  contact  with  each  other  and 
the  inflammable  materials  of  said  building, 
and  the  sending  of  currents  of  electricity 
over  said  wires,  as  well  as  by  reason  of  the 
inflammable  matwlals  of  which  said  building 
was  constructed,  and  the  keeping  and  storing 
of  dry  hay  in  said  building,  said  building 
was  in  constant  and  imminent  danger  of  tak- 
ing flre,  both  from  within  and  without,  and 
of  burning  and  suffocating  the  prisoners  kept 
therein.  That  the  only  keys  provided  for  the 
opening  of  said  building,  and  of  the  cages 
therein,  were  carried  by  the  sheriff  and  his 
deputy,  and  the  said  sheriff  and  his  deputy 
frequently  and  habitually  went  away  from 
said  building  for  many  hours  at  a  time;  and 
during  the  time  herein  specified  it  was  the 
regular  habit  and  practice  of  said  sheriff  and 
his  deputy  to  lock  the  prisoners  in  their  cages 
for  the  night,  to  close  and  fasten  all  the 
doors  and  shutters  of  said  Jail  building,  and 
then  go  their  several  ways  to  their  homes,  to 
remain  until  morning,  taking  said  keys  with 
them,  and  to  leave  said  prisoners  fastened 
therein,  wholly  unprotected  and  unattended 
from  any  danger  which  might  threaten  them, 
—of  all  of  which  facts  the  said  defoidants 
bad  full  knowledge.    •    •    • 

"(10)  That  the  Ouray  Electric  Light  &  Pow- 
er Company,  in  conducting  the  wires  in  said 
building.  In  placing  and  leavhig  the  same 
therein  in  manner  above  specified.  In  trans- 
.  mittlng  currents  of  electricity  over  said  wires, 
so  negligently,  unskilifuiiy,  and  Improperly 
placed  and  kept,  was  grossly  negligent  and 
derelict  In  the  duties  imposed  upon  it,  and 
that  said  negligence  resulted  in  setting  flre  to 
said  building  and  In  causing  the  death  of  the 
said  Hawkins.  And  the  said  Lyon,  King, 
and  Couchman  were  grossly  negligent  and 
derelict  in  the  duties  required  of  th<>m,  in 
that  they  wholly  failed  and  neglected  to  pro- 
vide a  proper  county  jail,  and  beds  therein, 
to  see  that  said  building  was  properly  and 
safely  lighted,  to  see  that  proper  care  was 
taken  for  the  safety  of  the  prisoners  confined 
therein,  and  In  that  they  wholly  failed  at  each 
session  of  the  board  of  county  commissioners 
to  visit  the  county  jail,  and  make  a  personal 
examination  of  its  sufficiency,  the  manage- 
ment thereof,  and  to  correct  all  irregularities 
found  therein." 

It  will  be  observed  that  the  complaint 
specifically  charges  the  electric  light  company 
with  having  placed  and  carried  the  wires  Into 
the  Jail,  and  with  transmitting  a  current  of 
electricity  over  the  wires  for  the  purpose  of 


lighting  the  Jail  at  the  time  of  the  fire.    It 
also  specifically  charged  that  said  company 
was  grossly  negligent  in  the  placing  of  said 
wires,  and  recites  the  facts  upon  which  said 
charge  of  negligence  is  based.     It  also  al- 
leges that  the  defendant  liifht  company  was 
charged  with  the  duty  of  providing  sldlled 
workmen  to  wire  buildings  in  such  manner 
as  would  enable  the  current  to  be  delivered 
over  said  wires  with  safety  to  the  occupants 
therein,  but  that   said   wires   were  not  so 
placed.     In  a  recent  case  decided  by  this 
court.  It  was  said:     "We  cannot  say,  as  a 
matter  of  law,  that  proof  would  not  be  ad- 
missible under  the  averments  of  the  complaint 
which  would  Justify  a  verdict  that,  in  leaving 
the  wire  exposed  as  alleged,  the  defendant 
was  guilty  of  negligence.    If  such  proof  would 
be  admissible,  then  the  complaint,  in  so  far 
as  the  charge  of  negligence  is  concerned,  is 
sufficient"     Walters  v.  Light  Co.,  12  Colo. 
App.  146,  64  Pac.  900.     Upon  principle,  as 
well  as  upon  the  material  facts  of  negligence 
involved,  the  case  was  very  similar  to  this, 
and  we  think  the  decision  of  that  is  not  only 
applicable,  but  conclusive,  here.     Under  the 
allegations  of  the  complaint,  proof  would  l>c 
clearly  admissible  of  the  acts  charged  as  con- 
stituting negligence,  and  it  would  be  for  a 
Jury  to  determine  as  to  whether  they  did  con- 
stitute It    If  it  would  avail  the  defendant 
company  at  all  to  show  that  the  buildin;? 
was  wired  in  accordance  with  the  specific 
directions  of  the  ofilcial  or  officials   having 
charge  of  the  Jail,  that  would  be  a  matter  of 
defense,  and  to  be  set  up  as  such  by  the  de- 
fendant    In  our  opinion,  the  court  erred  In 
holding  that  the  complahit  did  not  state  facts 
sufflcient    to    constitute   a   cause   of    action 
against  the  electric  light  company. 

The  plaintiff  bases  her  claim  of  the  Indi- 
vidual liability  of  the  commissioners  upon  the 
following  section  of  the  statutes:    "It  shall  lie 
the  duty  of  the  county  commissioners  to  make 
personal  examination  of  the  Jail  of  their  coun- 
ty, its  sufficiency,  and  the  management  there- 
of during  each  session  of  the  board,  and  to 
correct   all    irregularities    and    improprieties 
therein  found."    Gen.  St  %  1829  (Mills'  Ann. 
St.  f  252.3).     It  Is  insisted  that  this  section 
imposes  a  double  duty  upon  the  commission- 
ers,—an  obligation  to  the  public,  and  another 
to  the  individual  Interested,  to  wit  the  pris- 
oner who  may  be  confined  within  the  Jail. 
The  complaint.  In  our  oplniou,  is  defective. 
as  to  these  commissioners,  because  it  does  not 
allege  knowledge  on  their  part  that  the  con- 
dition of  tlie  lighting  in  the  Jail  was  defective 
or  dangerous,  nor  tliat  they  could  have  bad 
such  knowledge  If  they  had  made  the  person- 
al examination  which  it  is  alleged  they  failed 
to  make,  nor  in  what  respect  their  alleged 
failure  to  make  the  required  inspection   con- 
tributed to  the  accident.    It  may  be  conceded 
that  they  utterly  failed  to  make  these  visits 
to  the  Jail,  but  .yet  if  such  failure  was  not  a 
contributing  cause  to  the  injury,  it  could  not 
be  claimed  that  they  were  in  any  manner  Ua- 
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ble.  There  Is,  however,  in  our  opinion,  a  Btin 
more  serioos  objection  to  the  complaint.  The 
duty  Imposed  by  this  section  of  the  statnte 
was,  we  think,  a  public,  official  duty,  imposed 
upon  them  as  a  board  of  county  commission- 
ers. If  the  principle  contended  for  by  plain- 
tiff were  established,  it  would  lead  to  absnrd 
and  most  unreasonable  resrdts.  We  do  not 
believe  it  to  hare  been  in  the  contemplation 
of  the  lawmakers,  and  we  know  of  no  an- 
thorlty  to  that  effect,  that  one  or  more  of 
the  coimty  commissioners  might  be  subjected 
to  an  action  against  him  or  them  Individually 
for  damages  because  a  prisoner  In  the  county 
Jail  claimed  that  the  food  or  bedding  with 
whicb  he  had  been  supplied  was  not  of  a 
proper  character  or  was  Injurious  to  Iiis 
health,  or  that  the  building  in  which  he  was 
confined  was  so  defective  In  Its  constmctlon 
as  to  produce  a  like  result  Actions  of  this 
character  could  be  maintained  if  the  present 
one  could;  the  county  commissioners  being 
specially  charged,  as  a  board  of  county  com- 
missioners representing  the  county,  with  the 
duty  of  building  and  keeping  in  repair  county 
buildings,  with  the  care  of  all  county  proper- 
ty, and  with  the  management  of  the  business 
and  concerns  of  the  county.  Gen.  St  {  538 
(Mills'  Ann.  St  S  791).  The  quoted  section  in 
re$rard  to  the  Jail  confers  upon  them  no  addi- 
tional power,  but  simply  requires  them  to 
make  personal  examination  of  it  at  stated 
periods.  This  Is  an  official  duty,  owing  to 
the  public  by  virtue  of  their  office,  and  for  a 
brencb  of  it  the  statutes  specifically  provide 
a  remedy  by  suit  upon  their  official  bonds. 
MiUs'  Ann.  St  {  825.  The  words  "and  to 
correct  all  Irregularities  and  Improprieties 
therein  found"  Impose  no  new  obligation  up- 
on them.  This  would  have  been  their  duty 
if  these  words  had  not  been  used,  by  vhi^e 
of  the  statute  requiring  them  to  keep  public 
buildings  in  repair,  and  charging  them  with 
the  care  of  all  county  property,  and  with  the 
management  of  all  business  and  concerns  of 
the  county.  If  the  contention  of  plaintiff  be 
the  law,  then  each  Indlvidnal  commissioner 
would  be  liable  In  like  actions  to  this,  because 
of  damages  suffered  by  an  individual  by  rea- 
son of  alleged  defects  in  a  public  highway,  or 
in  a  county  bridge,  or  In  any  public  building, 
or  in  tbe  public  grounds  in  whicb  It  might  be 
situate.  To  so  hold  would  tend,  in  the  large 
conntles  of  the  state,  at  least,  to  bring  about 
as  was  said  by  the  supreme  court  of  Idaho, 
"the  literal  abrogation  of  the  office  of  county 
commissioner,  for  no  sane  man  would  as- 
same  the  position,  with  such  a  liability  at- 
tached." Worden  v.  Witt  39  Pae.  1114.  The 
duty  Imposed  by  the  statute  under  consider- 
ation being  with  reference  to  tbe  care,  cus- 
tody, and  supervision  of  public  property.  It 
would  seem  clear  that  the  county  commisslon- 
en,  as  to  the  performance  of  that  duty,  come 
within  the  class  of  public  officers  who  are  rec- 
ognized by  the  authorities  as  subordinate 
governmental  officers  and  administrative 
agents,  whose  duty  is  owing  primarily  to  the 
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public  collectively,— to  the  body  politic,  and 
not  to  any  particular  Individual,— who  act  for 
the  public  at  large.  Mechem,  Pub.  Oft.  ! 
590  et  seq.;  Cooley,  Torts,  p.  442;  Shear. 
&  R.  Neg.  I  302.  This  being  true,  a  breach  of 
the  duty  here  charged  will  not  support  an  In- 
dividual action  for  damages  against  the  com- 
missioners. Mr.  Cooley  authoritatively  lays 
down  this  doctrine,  and  It  Is  supported  by  the 
great  weight  of  authority,  and  so  even  In 
cases  where  a  nonperformance  of  tbe  duty 
might  prejudice  an  individual.  This  is  held 
not  to  constitute  a  private  wrong  for  which 
the  Injured  party  could  have  redress  by  indi- 
vidual action.  Cooley,  Torts  (2d  Ed.)  p.  446 
et  seq.;  Mechem,  Pub.  Off.  Si  598-606; 
Shear.  &  B.  Neg.  §  302.  Tbe  court  did  not 
err  In  sustaining  the  demurrer  of  tbe  coimty 
commissioners. 

Kor  the  reason,  however,  that  the  demur- 
rer of  the  electric  light  company  should  not 
have  been  sustained,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  the  views 
which  we  have  expressed.    Reversed. 


McMULLIN  V.   BOARD  OP   COM'RS  OF 
MONTROSE  COUNTY. 

(Court  of  Appeals  of  Colorado.    Oct.  13,  19Q2.> 

DISTRICT   ATTORNEY— FEBS-RBPRBSBNTINa   . 
COUNTY-COLLECTIONS. 

1.  A  district  attorney,  whose  duty  It  is,  un- 
der Mills'  Ann.  St  S  1551,  to  represent  conn- 
ties  In  his  district  in  salts,  having  merely  ac- 
quiesced lu  the  action  of  the  coan^  attorney  In 
havinsr  his  appearance  entered  as  an  attorney 
of  county  commissioners  in  an  action  on  the 
bond  of  the  county  treasurer,  and  It  not  ap- 
pearing that  any  subsequent  action  was  takeu 
in  the  suit,  but  merely  that  be  was  ready  and 
williug  to  perform  any  necessary  services  when 
requested  by  the  coantv  attorney  or  the  com- 
missioners, and  that  the  suit  was  dismissed 
by  the  county  attorney  on  a  sum  $2,000  less 
than  claimed  being  paid  into  the  connty  treas- 
ury, he  is  not  shown  to  have  earned,  so  as  to 
be  entitled  to,  the  fee  provided  by  section  1873 
for  collections. 

Appeal  from  district  court  Montrose  coun- 
ty. 

Action  by  S.  O.  McMulUn  against  the  board 
of  commissioners  of  Montrose  county.  Judg- 
ment for  defendant  Plaintiff  appeals  Af- 
firmed. 

S.  D.  Walling,  H.  M.  Hogg,  and  S.  G.  Mc- 
MulUn, for  appellant  John  Gray,  for  appel- 
lee. 

WILSON,  P.  J.  This  case  is  presented  up- 
on an  agreed  statement  of  facts,  from  which 
the  following  appears:  There  being  an  alleg- 
ed shortage  in  the  funds  of  tbe  county  treas- 
urer of  Montrose  county,  amounting  to  $12,- 
222.93,  the  connty  attorney  of  said  county,  by 
direction  of  the  county  commissioners,  in- 
stituted a  suit  in  the  district  court  of  tbe 
county,  in  the  name  of  the  people  of  tbe  state 
of  Colorado,  for  the  use  of  the  board  of  com- 
missioners,  against  the  treasuc^Oao^Us 
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bondsmen  for  tbe  recorery  of  the  amount  of 
such  shortage.  There  were  in  all  eight  de- 
fendants. Subsequently  ttiree  of  the  defend- 
ants appeared  and  filed  motions  to  quash  the 
summons  which  had  been  served  upon  them, 
alleging,  among  other  grounds  therefor,  that 
the  action  was  not  brought,  nor  the  suit  pros- 
ecuted, by  any  party  authorized  to  bring  the 
same  under  the  laws  of  this  state;  that,  dur- 
ing one  of  the  days  of  the  term  of  the  court 
during  which  the  action  was  pending,  tbe 
plaintiff,  who  was  the  district  attorney  of  tbe 
district  in  which  Montrose  county  was  situ- 
ate,  informed  the  county  attorney  that  be 
believed  it  to  be  his  duty  to  appear  In  the  ac- 
tion, and  thereupon,  upon  motion  of  the  coun- 
ty attorney,  the  court  entered  plaintiff's  ap- 
pearance as  district  attorney  for  the  plaintiff 
In  that  action;  that  thereafter  the  plaintiff, 
as  district  attorney,  was  at  all  times  ready 
and  willing  to  do  whatever  might  be  neces- 
sary with  relation  to  said  suit;  and  that  nei- 
ther the  said  John  Gray,  county  attorney,  nor 
the  board  of  county  commissioners  of  Mont- 
rose county,  ever  thereafter  requested  of  him 
any  action  on  his  part,  nor  was  any  further 
action  taken  in  said  court  until  April  20, 
1808,  when  said  action  was  dismissed  without 
prejudice  by  Jolm  Gray,  attorney  for  the 
county  commissioners,  on  account  of  pay- 
ment by  the  defendants  of  the  sum  of  $10,- 
250  into  the  county  treasury  of  Montrose 
cotinty  for  the  use  and  benefit  of  the  county 
of  Montrose,  in  settlement  of  said  suit 
Thereafter  the  plaintiff  presented  to  the 
county  commissioners  a  bill  for  the  sum  of 
1266.26,  which  amount  he  claimed  as  tbe 
commission  allowed  him  by  statute  (Mills' 
Ann.  St  i  ISnS)  for  tbe  collection  of  the 
amount  paid  by  the  sureties  on  the  treasur- 
er's bond.  This  bill  was  disallowed  by  the 
commissioners,  and  plaintiff  thereupon  ap- 
pealed to  the  district  court,  where  judgment 
was  also  rendered  against  him.  He  then  ap- 
pealed to  this  court,  and  the  cause  was,  upon 
motion,  transferred  hence  to  the  supreme 
court.  From  that  court  it  was  remanded 
to  this  court,  but  In  doing  so  tbe  supreme 
court  passed  upon  all  of  the  material  ques- 
tions involved,  save  one.  McMnllln  v.  Board, 
29  Colo.  478,  68  Pac.  779.  In  concluding  its 
opinion,  the  court  said:  "The  necessity  of 
determining  whether  this  court  has  Jurisdic- 
tion of  the  appeal  has  also  made  it  necessary 
to  pass  upon  one  of  the  questions  concerning 
which  error  is  assigned,  wlilch  is  that  the 
district  attorney,  under  the  statutes  as  they 
now  exist,  had,  as  against  the  county  attor- 
ney, power  and  exclusive  authority  to  man- 
age and  control  the  action  in  the  district 
court  on  tbe  treasurer's  bond.  Because  un- 
der tbe  statutes  he  had,  at  least  under  the 
board's  supervision,  such  power,  it  does  not 
necessarily  follow  that  he  is  entitled  to  the 
commission  claimed.  That  depends,  among 
other  things,  upon  whether,  imder  the  facts, 
he  has  earned  it  upon  which,  of  course,  as 
we  have  not  Jurisdiction  of  the  appeal,  we  ex- 


press no  opinion."  The  sole  question,  there- 
fore, presented  to  us  for  determination,  is 
whether,  under  the  facts,  plaintiff  has  earn- 
ed and  is  entitled  to  the  commission  which 
he  claims. 

It  may  be  conceded  that  tbe  salary  of  a 
public  officer  is  an  incident  to  the  office;  pow- 
er to  collect  and  receive  It  depending  upon 
the  title  to  the  office,  if  not  also,  the  actual 
occupancy  of  It  The  fees  of  an  officer  may 
also  be  said  to  be  an  Incident  to  tbe  office, 
but  not  in  the  same  sense  as  the  salary.  Tbe 
right  to  demand  and  receive  them  arises  from 
tbe  rendition  of  the  services.  Smith  v.  City 
of  New  York,  37  N.  Y.  520.  By  vh-tue  of  his 
office,  he  is  empowered  to  earn  fees  and  re- 
ceive compensation  for  services  rendered;  but 
neither  .reason  nor  common  sense  would  sus- 
tain the  proposition  that  he  would  be  entitled 
to  demand  or  receive  fees  for  services  not 
rendered  or  to  t>e  rendered.  Indeed,  the  pol- 
icy of  the  law  in  this  state  with  reference  to 
district  attorneys  would  seem  to  be  that  be 
would  not  be  entitled  to  receive  his  salary, 
even,  until  he  first  made  a  showing  that  he 
bad  performed  during  the  quarter  the  official 
duties  for  which  the  salary  was  allowed. 
MUls'  Ann.  St  i  1560  (Rev.  St  1868,  p.  263,  i 
7).  In  Board  v.  Graham,  4  Colo.  203,  the 
court  said:  "On  the  other  hand,  there  is  evi- 
dence in  the  law  of  an  intent  to  compensate 
the  district  attorney  only  for  effective  labor, 
—as,  for  instance,"  etc.  It  Is  true  that  the 
court  used  the  language  in  connection  with  a 
discussion  of  the  claims  of  a  district  attor- 
ney for  fees  for  indictments,  but  we  see  no 
reason  why  because  of  this  the  language  is 
not  applicable  to  all  duties  of  a  district  attor- 
ney acting  in  his  official  capacity. 

This  being  a  general  and  correct  statemeit 
of  the  law,  in  our  opinion,  the  question  is 
whether,  under  It  and  tbe  stipulated  facts, 
the  plaintiff  earned  the  commission,  and  is 
entitled  to  recover.  We  think  that  upon  the 
showing  made,  tbe  answer  must  be  in  the 
negative.  It  does  not  appear  that  the  plain- 
tiff rendered  any  services  at  alL  He  simply 
acquiesced  in  the  action  of  tbe  county  attor- 
ney in  having  his  appearance  entered  as  aa 
attorney  for  the  plaintiff  commissioners.  In- 
deed, it  does  not  appear  ttiat  sul)sequently 
any  action  at  all  was  taken  in  the  suit 
There  Is  no  showing  made  either  in  the  state- 
ment of  facts  or  otherwise  that  the  entry  of 
plaintiff's  appearance  as  attorney  for  the 
commissioners  was  the  efficient  moving  cause 
of  the  subsequent  payment  by  the  defendants 
In  the  suit,  or  that  it  had  any  effect  whatever 
upon  It  We  are  not  permitted,  by  simple 
inference,  to  say  that  it  did.  The  reasonable 
and  natural  presumption  from  the  facts  stat- 
ed is  that  the  matter  was  compromised,  prior 
to  any  further  proceedings  or  Judgment  by 
the  commissioners  accepting  some  $2,000  leas 
than  the  amount  claimed.  This  compromise 
might  not,  possibly,  defeat  the  claim  of  plain- 
tiff, if  it  appeared  that  he  had  rendered  a&y- 
ices,  and  that  he  was  the  moving  cause  of  the 
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compromise  being  effected  and  of  the  collec- 
tion being  made,  but  tbere  Is  no  sucb  Bbow- 
ing.  Tbe  most  that  can  be  said  of  bis  claim 
Is  tbat  be  was  ready  and  willing  to  render 
any  necessary  services  when  requested  by 
tbe  county  attorney  or  by  the  commissioners. 
Tbls,  bowever.  Is  not  sufBdent  to  entitle  him 
to  recover.  Tbe  statute  under  wblcb  be 
claims  makes  It  bis  statutory  duty  to  appear 
In  behalf  of  the  several  counties  of  bis  dis- 
trict In  suits  and  proceedings  pending  in  the 
district  court  in  any  county  within  his  dis- 
trict wherein  tbe  county. may  be  a  party. 
We  know  of  no  law  wblcb  would  require  tbe 
county  commissioners  or  the  county  attorney 
to  request  blm  to  perform  a  statutory  duty, 
and  It  certainly  could  not  be  cont^ded  tbat 
a  district  attorney  could  do  notblng  in  a 
county  suit,  and  then,  after  suit  was  ended, 
demand  his  fees  upon  the  ground  that  be  was 
ready  and  wlUtng  to  have  performed  tbe  serv- 
ices and  discharge  his  statutory  duty  if  he 
had  been  requested  so  to  do.  Under  the  stat- 
Dte,  as  we  have  said,  it  Is  bis  express  duty  to 
appear  In  the  suit;  and,  under  the  decision 
of  the  supreme  court,  neither  the  county  com- 
missioners nor  tbe  county  attorney  bad  the 
power  to  exclude  bim. 

For  tbe  reasons  given,  we  think  the  Judg- 
ment of  the  district  court  was  correct,  and  it 
will  be  affirmed.    Affirmed. 

THOMSON,  J^  not  sitting. 


APPELMAN  V.  BROADWAY  INS.  CO. 
(Court  of  Appeals  of  Colorado.    Oct.  18,  1902.) 

PliRADINO  —  DENIAL  —  DELAY  IN  OBJECTION— 
INSUKANCE  AQBNCY— BREACH  OF  CON- 
TRACT—RIQHT  TO  KBINSURE. 

1.  Objection  to  the  sufficieacy  of  the  denial 
in  the  answer,  "Denies  each  and  every  other 
material  allegation  of  the  said  second  cause  of 
action,"  made  after  plaintiff  had  ceased  its  evi- 
dence in  chief,  and  Deing  in  the  form  that  the 
tendered  evidence  was  irrelevant,  was  too  late. 

2.  The  local  agent  of  au  insurance  company 
has  a  cause  of  action  against  it  for  breach  of 
its  agreement  that,  if  it  retired  from  business 
there,  nothing  should  be  done  to  disturb  the 
business  on  the  books,  but  he  should  have  the 
option  of  reinsuring  the  business  or  cancelinr 
tne  poUdea  at  pro  rata  rates. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Broadway  Insurance  Com- 
pany against  h.  P.  Appelman.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Sylvester  Q.  WiUlams  and  Harvey  Riddell, 
for  appellant.  Henry  Charles  Charpiot 
CBrownell  &  Patterson,  of  counsel),  for  ai>- 
pellee. 

GUNTBR,  3.  1.  Plaintiff's  cause  of  action 
was  stated  in  two  counts,— one  on  an  ac- 
count for  fire  insurance  premiums  received 
by  defendant  to  the  use  of  plaintiff;  tbe  oth- 
er on  an  account  stated,  covering  the  same 
premiums.    Tbe  first  ground  of  defense  was 


a  denial;  tbe  second,  a  counterclaim.  The 
form  of  tbe  denial  was,  "Denies  each  and 
every  other  material  allegation  of  the  said 
second  alleged  cause  of  action."  The  evi- 
dence of  plaintiff  tended  to  show  tbat  de- 
fendant was  Its  local  agent;  tliat,  as  sucb,  he 
wrote  policies,  collected  premiums  thereon, 
and  was  Indebted  In  a  balance  upon  an  ac- 
count for  sucb  collections.  Defendant  offer- 
ed to  show,  in  effect,  that  at  all  times  men- 
tioned in  the  complaint  a  certain  corporation, 
and  not  defendant,  was  the  agent  of  plain- 
tiff; that  defendant  was  merely  a  stock- 
holder in.  and  an  officer  of,  said  corporation; 
and  tbat  plalntlfTs  claim  was  against  such 
corporation,  and  not  against  defendant 
This  offer  was  refusad.  It  is  contended  tbat 
this  ruling  was  correct,  because  the  allega- 
tions of  tbe  second  count  were  not  put  in  is- 
sue by  above  denial.  Tlie  time  when  ob- 
jection was  made  In  tbe  trial  court  to  the 
sufficiency  of  the  above  denial  is  material. 
After  plaintiff  had  closed  its  evidence  in 
chief,  and  when  defendant  began  to  offer  his 
evidence,  this  objection  was  made.  The  ob- 
jection came  in  the  form  tbat  the  tendered 
testimony  was  "Irrelevant."  We  think  it 
came  too  late.  By  leaving  this  ground  of 
defense  in  question  until  trial,  and  by  offer- 
ing evidence  in  support  of  its  complaint, 
plaintiff  treated  the  denial  as  sufficient  If 
the  denial  was  not  sufficient  there  was  no 
need  of  tendering  any  evidence  whatever  in 
support  of  plaintiff's  claim.  Collins  ▼.  Trot- 
ter, 81  Mo.  275;  Bank  v.  Hastings,  7  Colo. 
App.  129,  131,  42  Pac.  691. 

2.  The  counterclaim  was:  "Tbat  plaintiff 
entered  into  a  written  contract  with  defend- 
ant whereby  •  •  •  the  plaintiff  did  agree 
tbat  In  the  ev«it  of  said  plaintiff's  retiring 
from  tbe  agency  business  at  Denver,  by  re- 
insurance or  otherwise,  nothing  should  be 
done  to  disturb  the  business  on  the  books  of 
the  defendant,  but  *  •  •  that  It  should 
be  optional  with  said  defendant  upon  notifi- 
cation of  said  plaintiff's  intention  to  stop  do- 
ing business  at  Denver,  to  make.  In  a  reason- 
able time,  not  exceeding  thirty  days,  either 
a  reinsurance  contract  of  all  business  of  de- 
fendant in  said  plaintiff  company  *  •  • 
on  terms  satisfactory  to  said  plaintiff,  *  •  • 
or  to  be  privileged  to  take  up  all  policies 
then  in  force  In  said  company  at  pro  rata 
premiums,  less  cost  of  obtaining  the  same, 
as  bad  been  charged  by  defendant  to  said 
plaintiff  In  former  accounts.  And  defendant 
says  tbat  •  •  •  the  plaintiff  on  •  •  • 
the  lltb  day  of  November,  A.  D.  1896,  wlth- 
oat  the  knowledge  or  consent  of  the  defend- 
ant, and  without  any  notice  to  defendant, 
did  proceed  to  retire  from  the  agency  busi- 
ness at  Denver,  and  did  Itself  cause  to  be 
reinsured  In  another  fire  Insurance  company, 
•  •  •  without  the  knowledge,  consent  of, 
or  notice  to  defendant,  all  of  tbe  business 
on  the  books  of  defendant  and  neglected  and 
refused  to  allow  tbe  defendant  to  e.vercise 
bis  option  as  provided  in  said  agreement,  or 
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to  either  tnnke  a  reinsurance  contract  of  said 
business,  or  to  take  up  the  policies  In  force, 
as  was  In  said  agreement  provided  that  de- 
fendant might  do.  But  there  and  then  plain- 
tiff did  terminate  forthwith  the  agency  of 
defendant,  and  sold  all  records  and  supplies 
In  possession  of  defendant  to  the  said  •  •  • 
agency,  and  did  notify  defendant  that  hence- 
forth no  policy  of  said  Broadway  Insurance 
Company  should  be  canceled  for  any  cause, 
except  at  short  rates.  •  •  •  And  further, 
thereafter,  although  the  defendant  did  elect 
and  did  duly  notify  the  plaintiff  of  his  elec- 
tion to  cancel  said  policies  at  pro  rata  pre- 
miums, the  plaintiff  refused,  and  at  all  times 
since  has  refused,  to  permit  the  cancellation 
of  sal]  or  of  any  of  said  policies,  or  to  per- 
mit the  business  to  be  reinsured  by  defend- 
ant, and  did  repudiate  Its  agreement  in  that 
behalf,  and  refused  to  be  bound  thereby. 
That  the  defendant  has  duly  performed  all 
conditions  of  said  contract  on  his  part  to  be 
performed.  By  reason  of  the  said  acts  and 
breach  of  said  contract  by  the  plalntltt,  the 
defendant  was  and  Is  greatly  Injured  and 
damaged  *  *  *  in  his  business,  and  sus- 
tained by  reason  of  said  acts  of  the  plaintiff 
great  financial  loss  and  damage,  and  incon- 
renience  and  loss  of  time,  to  the  damage  of 
the  defendant  in  the  sum  of  $2,000."  Among 
other  defenses  to  this  counterclaim  was  a  de- 
nial. Defendant  introduced  without  objec- 
tion the  contract  sued  on  In  the  counter- 
claim; also  evidence  tending  to  show  a 
breach  of  the  contract  by  plaintiff;  then  of- 
fered to  show  that  he  was  damaged  in  his 
business  by  reason  of  the  breach  of  the  con- 
tract of  the  plaintiff  in  refusing  to  permit 
him  to  reinsure  the  business  or  cancel  the 
business  pro  rata.  He  further  offered  to 
show  that,  by  the  contract  of  reinsurance  en- 
tered Into  by  the  plaintiff  with  the  Hartford 
Fire  Insurance  Company,  the  business  upon 
his  books  evidenced  by  the  expiration  list 
was  turned  over  to  the  Hartford  Fire  Insur- 
ance Company,  and  all  his  expirations  there- 
by disclosed;  that  these  expirations,  and  the 
secrecy  of  the  same,  which  belonged  to  his 
business,  were  valuable;  that,  under  the 
terms  of  this  contract,  had  he  been  permitted 
to  reinsure  or  cancel,  his  business  would 
have  been  protected,  and  bis  expiration  list 
kept  secret,  whereas,  by  its  being  disclosed, 
Its  value  was  destroyed.  The  court  refused 
the  offer. 

From  the  briefs  of  counsel,  it  seems  that 
the  ruling  of  the  court  in  rejecting  the  evi- 
dence was  because  the  counterclaim  did  not 
st.nte  facts  sufllclent  to  constitute  a  cause  of 
action.  We  fall  to  see  wherein  the  counter- 
claim Is  so  defective.  It  appears  plaintiff 
agreed  with  the  defendant  that  if  it  retired 
from  the  agency  business  at  Denver,  nothing 
should  be  done  to  disturb  the  business  on  the 
books:  that  he  should  have  the  option  of 
reinsuring  the  business  in  plaintiff's  compa- 
ny uiion  his  books,  or  of  canceling  the  poli- 
cies at  pro  rata  rates.    This  was  a  valuable 


right  to  defendant,  as  It  would  be  to  any 
agent  with  business  on  his  books.  This 
right  according  to  the  allegations  of  the 
counterclaim,  was  violated.  From  the  viola- 
tion of  the  right  nominal  damages,  at  least 
ensued.  While  we  express  no  opinion  as  to 
what  is  a  measure  of  damages  In  such  case, 
we  think  the  lower  court  erred  in  refusing 
to  permit  defendant  to  Introduce  evidence  to 
sustain  bis  allegation  of  damage. 
Judgment  reversed.    Reversed. 


FLOYD  V.  COLORADO  FUEL  &  IRON 
CO. 

(Court  of  Appeals  of  Colorado.    Oct  13,  1002.) 

INJURY  TO  EMPLOYE— ASSUMINO  RISK— FOL- 
LOWINO  DIRECTION  OF  FBLLOW  SERVANT. 
1.  Where  the  superiutendent  told  plaintiff 
that  he  would  send  D.  with  a  block  and  taclde, 
which  plaintiff  asked  for  to  replace  a  heavy 
machine,  and  ordered  him  to  assist  D.,  plain- 
tiff's fellow  servant  and  on  D.'s  coming  and 
saying  that  the  block  and  taclde  were  ui  the 
entnne  room,  and  that  he  was  in  a  hurry,  and 
the  work  could  be  done  safely  without  them, 
plaintiff,  by  proceeding  with  the  work,  assum- 
ed the  risk  of  doing  it  without  the  block  and 
tackle. 

Error  to  district  court  Pneblo  county. 

Action  by  George  A.  Floyd  against  the  Colo- 
rado f^el  &  Iron  Company.  Judgment  for  de- 
fendant   Plaintiff  brings  error.    AfBrmed. 

Chas.  El  Oast  and  Henry  A.  Dnbtw,  for 
plaintiff  in  error.  D.  C.  Beaman  and  John  iL 
Waldron,  for  defendant  in  error. 

THOMSON,  J.  The  plaintiff  In  error  was 
plaintiff,  and  the  defendant  in  error,  defend- 
ant below.  Tbe  complaint  alleged  that  on 
the  6th  day  of  Jtme,  1893,  the  plaintiff  was 
in  the  employ  of  the  defendant  in  the  con- 
verting department  of  the  defendant's  works, 
and  had  charge,  with  others,  during  his  work- 
ing hours,  of  tbe  practical  operation  of  mat- 
ing the  iron  in  the  cupolas  preparatory  to  its 
conversion  into  steel;  that  each  of  the  cupolas 
was  fitted  with  a  device  called  a  "nmner," 
which  was  used  for  the  purpose  of  carrying 
off  tbe  slag  or  refuse  material  forming  In  the 
cupolas  during  the  process  of  melting  the  iron; 
that  during  the  night  of  June  5.  1893,  while 
the  plaintiff  was  not  on  duty,  the  runner  used 
*in  connection  with  one  of  tiie  cnp<rias  burned 
out  and  was  so  rendered  useless;  that  when 
the  plaintiff  went  upon  duty  on  the  morning 
of  the  6th  he  was  ordered  by  the  superin- 
tendent of  the  converting  department  imme- 
diately to  replace  the  burned-out  runner  with 
a  new  one;  that  because  of  tbe  great  weight 
of  the  runner,  and  of  the  dlfSculty  in  band- 
ling  It,  the  work  could  not  safely  and  prop- 
erly be  done  without  a  block  and  tackle;  that 
tbe  plaintiff  requested  tbe  superintendent  to 
furnish  him  with  a  block  and  tackle  for  the 
purpose  of  the  work;  that  the  superintendent 
neglected  so  to  do,  bat  ordered  tbe  plaintiff, 
and  three  others  working  with  him,  to  put 
the  runner  in  place  without  the  aid  of  a 
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block  and  tackle;  that  the  plaintiff  was  In- 
experienced lu  such  worls,  and  did  not  realize 
Its  hazard  and  danger;  that  while  be  was  In  the 
act  of  lowering  the  runner  It  became  overbal- 
anced because  of  its  weight,  and  fell,  catching 
bis  feet,  and  inflicting  severe  and  permanent 
Injurlea;  and  that  the  accident  was  due  to 
no  fault  or  carelessness  on  his  part  The  an- 
swer denied  that  the  superintendent  ordered 
the  plaintiff  to  replace  the  runner;  denied 
that  the  runner  could  not  be  safely  and  prop- 
erly handled  without  a  block  and  tackle;  de- 
nied that  the  defendant  was  guilty  of  any 
negligence  In  falling  to  provide  the  plaintiff 
with  apparatus  to  do  the  work;  denied  that 
the  runner  fell  because  of  its  great  weight; 
denied  that!  the  plaintiff  was  inexperienced  in 
such  work,  or  did  not  realize  its  danger;  and 
averred  that  the  Injuries  of  which  the  plain- 
tiff complained  were  sustained  solely  in  con- 
sequence of  the  plaintiff's  own  negligence,  or 
that  of  bis  fellow  servant  The  fact  of  the 
injury  sustained  by  the  plaintiff,  and  the  man- 
ner In  which  It  was  received,  were  proved 
as  alleged.  The  plaintiff  testified:  That  at 
tbe  time  of  the  accident  be  was  employed  in 
the  cupolas  of  the  converting  mill,  and  bad 
three  men  under  bim.  That  he  had  been  In 
the  employ  of  the  defendant  in  different  ca- 
pacities, for  a  number  of  yea<v.  That  on  the 
morning  of  the  accident  he  was  ordered  by 
Mr.  Crow,  the  superintendent  of  the  convert- 
ing department,  to  take  his  men,  and  replace 
t  runner,  which  had  been  burned  out  and 
rendered  useless,  with  a  new  one.  That  he  re- 
plied, "We  can't  handle  that  runner  without 
a  block  and  tall,"  and  that, Mr.  Crow  then 
said:  "I  will  send  Douglas  up  after  a  while, 
and  I  want  you  to  take  the  men  and  help 
put  that  runner  In.  I  will  send  him  up  with 
a  block  and  falL"  That  Douglas  was  the  man 
who  had  charge  of  tbe  machinery  In  the  con- 
verting department.  That  a  short  time  after- 
wards Douglas  appeared  without  the  block 
and  fall,  and  said  to  tbe  plaintiff,  "Oet  your 
men,  and  we  will  put  In  that  runner  while 
the  mill  Is  Idle."  That  plaintiff  then  asked 
him  where  tbe  block  and  fall  was.  That 
Douglas  replied:  "I  haven't  got  one.  It  Is 
down  In  the  engine  room,  and  we  are  in  a 
hurry,  and  I  haven't  got  time  to  get  one. 
There  is  no  danger  In  putting  It  In  this  way." 
That  thereupon  the  plaintiff  and  his  men  un- 
dertook to  lift  the  runner,  and  put  It  In  place 
without  tbe  aid  of  a  block  and  faU.  That 
this  runner  weighed  700  pounds  or  over. 
That  be  bad  not  bad  much  previous  experience 
in  such  work,  although  he  had,  once  before, 
nsing  a  block  and  fall,  assisted  in  putting  in 
a  runner  weighing  about  400  pounds  at  an- 
other cupola.  The  superintendent  testified 
that  he  instructed  Douglas  to  take  bis  own 
men  and  a  block  and  fall  to  the  spot,  and  put 
In  tbe  runner. 

It  Is  contended  for  the  plaintiff  that  It  was 
the  duty  of  the  defendant  to  provide  the  men 
with  a  block  and  fall  at  tbe  place  where  the 
work  was  to  be  done.    Unquestionably,  as 


a  general  rule,  it  Is  the  duty  of  the  master 
to  exercise  reasonable  care  in  providing  the 
servant  with  proper  machinery  and  appli- 
ances for  the  performance  of  the  work  re- 
quired of  him,  and  in  a  fit  condition  for  use. 
The  master's  failure  to  do  so  Is  npt  one  of 
the  hazards  which  tbe  servant  risks  In  enter- 
ing the  employment;  and,  as  to  such  duty, 
the  negligence  of  a  servant,  whether  of  high 
or  low  degree,  to  whom  Its  performance  is 
Intrusted,  is  imputed  to  the  master.  Hough 
V.  Railway  Co.,  100  U.  S.  213,  26  L.  Ed.  612; 
Railroad  Co.  v.  Herbert,  116  U.  S.  642,  6 
Sup.  Ct  590,  29  L.  Ed.  755;  Railroad  Co.  v. 
Sipes,  26  Colo.  17,  55  Pac.  1093.  But  in  this 
case  It  appears  that  the  defendant  had  pro- 
vided upon  the  premises,  for  the  purposes 
of  such  work  as  that  In  which  tbe  plaintiff 
received  his  Injury,  an  appliance  called  a 
"block  and  fall,"  or  "block  and  tackle,"  and 
that  such  appliance  was  the  proper  instrn- 
mentallty  to  be  employed  In  managing  and 
adjusting  tbe  runner;  and  It  does  not  appear 
but  that  this  appliance  was  in  fit  condition 
for  use.  It  was  evidently  a  portable  Instru- 
ment, intended  to  be  carried  from  place  to 
place  in  the  works,  as  occasion  might  re- 
quire. Mr.  Douglas  was  ordered  by  tbe  su- 
perintendent to  take  the  block  and  fail  and 
use  it  In  handling  the  runner,  but  be  dis- 
obeyed the  order.  Now,  when,  for  the  pur- 
poses of  the  work  required  of  his  employte, 
the  master  has  provided  upon  tbe  premises, 
and  within  their  reach,  suitable  implements 
and  appliances.  In  suitable  condition,  he  has, 
in  such  regard,  discharged  his  full  duty  to- 
ward them;  and  be  Is  not  responsible  for 
their  neglect  to  employ  the  Instruments  he 
has  provided.  Having  those  instruments  at 
hand,  they  take  their  own  chances  upon  the 
consequences  of  failing  to  use  them.  Mc- 
Andrews  v.  Burns,  39  N.  J.  Law,  117;  Mc- 
Laughlin V.  Iron  Works,  60  N.  J.  Law,  667, 
38  Atl.  677;  Dunlap  v.  Manufacturing  Co., 
148  Mass.  61,  18  N.  B.  699;  Clark  v.  Riter- 
Conley  Co.  (Sup.)  67  N.  Y.  Supp.  755;  Rail- 
way Co.  V.  Needham,  11  0.  O.  A.  56,  63  Fed. 
107,  25  L.  R.  A.  833.  Tbe  defendant  had 
famished  the  proper  appliance  for  putting 
the  runner  In  place.  It  was  within  reach, 
and  conld  have  been  used,  and  that  it  was 
not  nsed  was  not  the  fault  of  the  defendant 
But  counsel  say  that  the  plaintiff  was  acting 
In  obedience  to  an  order  given  bim  by  his 
superior,  and  accompanied  by  an  assurance 
of  safety;  and  that  unless  the  danger  con- 
nected with  the  work  was  obvious,— and 
counsel  contend  it  was  not,— tbe  defendant 
must  respond  In  damages  for  the  injury. 
The  rule  to  which  reference  is  had  is  thus 
.stated  In  Railway  Co.  v.  O'Brien,  16  Colo. 
219,  27  Pac.  701:  "A  servant  la  generally 
excusable  for  obeying  orders  in  and  about 
his  master's  business  when  such  orders  are 
given  by  one  In  authority  over  him  as  a  rep- 
resentative of  the  master,  unless  the  danger 
to  be  Incurred  by  such  obedience  Is  so  plain 
and  manifest  that  no  prndent  penon  jmuld 
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obey  even  under  the  penalty  of  being  dis- 
charged from  employment."  We  do  not 
think  the  nile  can  be  held  applicable  to  the 
facts  of  this  case.  We  think  it  quite  clear 
from  the  evidence  that  Douglas  was  not  the 
plaintiffs  superior,  and  had  no  authority  to 
command'  him.  Douglas  had  charge  of  the 
machinery  of  the  converting  department,  f^nd 
the  plaintiff  had  charge  of  the  cupolas  per- 
taining to  the  same  department  Each  had 
men  under  him,  but  neither  was  under  the 
other.  Both  seenx  to  have  been  subject  to 
the  orders  of  the  superintendent  Accord- 
ingly, we  find  that  the  superintendent  or- 
dered Douglas  to  replace  the  damaged  run- 
ner, and  ordered  the  plaintiff  to  assist  him. 
The  only  order  the  plaintiff  was  boimd  to 
regard  was  that  given  him  by  the  superin- 
tendent Now,  the  superintendent  did  not 
order  him  to  undertake  the  work  without  a 
block  and  fall.  The  plaintiff  evidently  real- 
ized that  such  apparatus  was  necessary,  for 
when  the  superintendent  first  siioke  to  him 
concerning  the  runner  he  said  it  could  not 
be  handled  without  a  block  and  fall.  The 
superintendent  then  Informed  him  that  one 
would  be  provided;  that  he  would  send  it 
with  Douglas;  and  the  plaintiff  understood 
that  a  block  and  fall  was  to  be  used,  for 
when  Douglas  came  he  asked  him  where  it 
was.  When,  in  the  absence  of  that  appli- 
ance, he  undertook  to  handle  the  runner,  he 
was  not  proceeding  in  obedience  to  the  or- 
der of  the  superintendent;  and  in  heeding 
the  direction  and  assurance  of  Douglas  he 
voluntarily  assumed  the  risk  of  hijury. 
However  excusable  he  might  have  been  If 
he  had  obeyed  an  order  of  the  superintend- 
ent to  proceed  as  he  did,  he  took  his  own 
chances  in  following  the  direction  of  Doug- 
las, who  was  merely  his  fellow  servant,  with 
no  authority  over  him.  There  was  no  ques- 
tion for  the  Jury  to  pass  upon,  and  a  verdict 
for  the  defendant  was  properly  directed. 
The  Judgment  will  be  affirmed.    Affirmed. 


BICHARDSON  v.  BOOT. 
(Court  of  Appeals  of  Colorado.    Oct  13,  1902.) 

STOCKHOLDERS'  LIABILITY— ENFORCEMENT— 
PLEADING. 
1.  Under  1  Mills'  Ann.  St  i  518,  declaring 
■tockholders  of  a  banking  corporation  Individu- 
ally liable  for  all  its  debts  contracted  wiiile  they 
were  stockholders  equally  and  ratably  to  the  ex- 
tent of  their  shares,  the  complaint  in  an  action 
against  a  single  stockholder  should  show  the 
total  number  of  shares,  defendants  holding,  and 
the  amount  of  and  dates  when  the  debts  were 
contracted. 

Error  to  district  court  Montrose  county. 

Action  by  B.  P.  Richardson  agahist  Wil- 
liam Boot  CJomplaInt  dismissed,  and  plain- 
tiff brings  error.    Affirmed. 

H.  C.  Allen,  for  plaintiff  in  error.  8.  S. 
Sherman,  for  defendant  In  error. 

GUNTER,  J.  A  general  demurrer  to  the 
complaint  was  sustained,  and  from  the  order 


dismissing  It  plaintiff  Is  here  on  error.  This 
was  an  action  at  law  by  a  single  creditor 
against  a  single  stockholder  of  an  insolvent 
bank  to  recover  against  the  stockholder  In- 
dividually upon  certain  certificates  of  deposit 
The  complaint  alleges  the  existence  of  a 
banking  corporation  organized  under  the  state 
laws;  that  defendant  was  at  a  certain  date 
a  stockholder  in  said  bank  to  the  amount  of 
10  shares  at  a  par  value  of  $100  per  share. 
It  further  alleges  that  while  defendant  was 
such  stockholder  certain  certificates  of  de- 
posit were  issued  by  the  bank  to  plaintiff's 
indorser;  that  thereafter  defendant  transfer- 
red his  stock  in  the  bank,  and  within  one 
year  after  such  transfer  the  bank  became  hi- 
solvent  This  action  was  instituted,  as  above 
stated,  to  recover  of  defendant  individually. 
The  statute  relied  upon  to  Justify  a  recovery 
is  as  follows:  "The  »  *  *  stockholders  of 
every  banking  corporation  formed  under  the 
provisions  of  this  act  shall  be  Individually 
liable  for  all  debts  contracted  during  the 
term  of  their  being  •  •  •  stockholders  of 
such  corporation,  equally  and  ratably  to  the 
extent  of  their  respective  shares  of  stock  in 
any  such  corporation,  •  •  •  except  that 
when  any  stockholder  shall  sell  and  transfer 
bis  stock,  such  liability  shall  cease  at  the  ex- 
piration of  one  year  from  and  after  the  date 
of  such  sale  and  transfer."  1  Mills'  Ann.  St 
{  518.  As  seen  from  this  statute,  the  recov- 
ery had  against  each  stockholder  must  be 
"equally  and  ratably  to  the  extent  of  their  re- 
spective shares  of  stock  In  any  such  corpo- 
ration." Such  recovery  can  be  bad  only  by 
giving  the  court  Information  upon  which  to 
base  it  In  addition  to  other  facts,  the  com- 
plaint must  allege  the  number  of  shares  of 
stock  issued  by  the  insolvent  corporation,  the 
number  of  shares  held  by  the  stockholders 
respectively,  the  amount  of  debts  of  the  cor- 
poration for  which  defendant  and  other  stock- 
holders are  liable,  together  with  the  dates 
when  created;  otherwise  it  Is  impossible  to 
know  the  amount  for  which  Judgment  should 
be  rendered  against  a  stocliJiolder.  The  com- 
plaint here  does  not  inform  us  of  the  number 
of  stockholders,  the  stock  held  by  them  re- 
spectively, the  total  issue  of  stock,  nor  the 
amount  or  dates  when  incurred  of  the  indebt- 
edness of  the  Insolvent  corporation,  and  but 
the  one  stockholder  la  made  a  party  to  the 
proceeding.  The  above  information  is  essen- 
tial to  the  complaint  stating  .facts  sufficient 
to  constitute  a  cause  of  action.  Had  the  de- 
fendant defaulted  below,  no  Judgment  conld 
have  been  entered  against  him  in  any  sum 
upon  the  complaint  as  framed,  because  it 
could  not  be  ascertained  therefrom  the  pro- 
portion of  the  claim  of  plaintiff  for  which  de- 
fendant was  "equally  and  ratably"  liable. 
We  agree  In  the  conclusion  of  the  lower  court 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
weight  of  authority,  with  the  better  reason- 
ing, is  that  the  only  proceeding  through 
which   complete  relief  can  be  administered 
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nnder  tbls  statute  Is  an  equitable  one,  brought 
by  one  creditor  In  bebalf  of  all  others  similar- 
ly sitnnted  against  all  stockholders.  While 
tlie  suit  ruled  In  Zang  t.  Wyant,  25  Colo.  551, 
56  Pac.  665,  71  Am.  St  Bep.  146,  was  under 
another  section  of  the  statute,  the  reasoning 
in  that  case  is  applicable  to  an  action  under 
the  statute  here  involved. 
Jadgment  aflirmed.    Affirmed. 


In  re  HEALTS  ESTATE.     (Sac.  86&) 

THOMAS   v.   HOSSELKUS. 

(Sopreme  Court  of  California.    Oct.  14,  1902.) 

ADMINISTRATORS— REMOVAL  —  SUSPENSION  — 
STATUTES— SUIT  BETWEEN  HEIRS— ADMIN- 
ISTRATOR'S FAILURE  TO   INTERVENE. 

1.  Code  Civ.  Proc.  {  1436,  provides  that 
whenever  a  Judge  of  a  superior  court  has  rea- 
son to  believe  from  credible  iufonnation  that 
an  executor  or  administrator  has  been  nnfaith- 
fal  to  his  trust  in  any  of  several  respects 
eunmerated  he  must  suspend  the  powers  of  the 
executor  or  administrator  until  the  matter  is 
investigated.  Held,  that  where  on  a  petition 
for  the  removal  of  any  administrator  for  mis- 
feasance and  malfeasance,  the  facts  alleged  are 
denied  by  the  administrator  the  court  is  not 
required  to  make  an  order  of  suspeusion  until 
the  truth  of  the  allegations  has  been  establish- 
ed. 

2.  Where,  on  petition  to  remove  an  adminis- 
trator for  misconduct  as  such,  his  evidence  is 
such  that  minds  might  differ,  the  action  of 
the  trial  court  will  not  be  reviewed  on  appeal. 

&.  Code  Civ.  Proc  |  387,  t>rovides  that  a  per- 
son may  intervene  in  an  action  who  has  au  in- 
terest in  the  litigation.  Ad  heir  sued  all  the 
other  heirs  on  an  alleged  contract  with  the  an- 
cestor, whereby,  after  administration,  plaintiff 
would  be  entitled  to  a  distribution  of  all  the 
property  remaining  in  the  hands  of  the  admin- 
istrator. Held,  that  the  administrator  violated 
DO  obligation  of  his  trust  by  not  intervening, 
he  haviug  no  interest. 

4.  It  was  not  a  violation  of  his  trust  for  the 
administrator  to  employ  as  attorney  for  the 
estate  the  attorneys  representing  plaintiff  in 
an  action  between  the  heirs. 

5.  Code  Civ.  Proc.  i  1597,  provides  that, 
when  a  decedent  has  been  bound  in  writing  to 
convey  realty,  the  executor  may  be  directed  to 
convey.  An  heir  sued  all  the  other  heirs  on 
an  alleged  contract  with  the  ancestor,  whereby, 
after  administration,  plaintiff  would  be  entitled 
to  •  distribution  of  all  the  property  remain- 
ing in  the  hands  of  the  admmistrator.  Held, 
that  a  theory  that,  in  view  of  section  1607,  it 
was  a  violation  of  duty  on  the  part  of  the  ad- 
ministrator not  to  intervene  in  the  action,  was 
untenable,  the  contract  referred  to  in  the  stat- 
ute being  one  whereby  the  property  affected  by 
it  is  to  be  taken  from  the  administrator,  and 
not  subjected  to  administration  or  distribu- 
tion. 

6.  A  contention  that  the  administrator's  fail- 
ure to  intervene  in  the  suit  was  a  breach  of 
duty  in  view  of  Code  Civ.  Proc.  §  1597  et  seq., 
relative  to  suits  to  establish  heirship,  was  of 
no  merit,  the  suit  in  question  beini;  upon  the 
assumption  that  the  heirship  had  be^n  deter- 
mined, and  seeking  merely  a  determination  of 
the  respective  rights  of  the  heirs. 

Henshaw  and  Van  Dyke,  JJ.,  dissenting. 

In  banc.  On  rehearing.  Judgment  of  sn- 
perior  court  affirmed,  and  of  department  re> 
versed. 

For  opinion  in  department,  see  66  Pac.  175. 

T  X.  See   Executors   and    Adminlitratora,    vol.    22, 
CeoL  Dig.  I  23». 


HARRISON,  J.  The  appellant  filed  a  pe- 
tition In  the  superior  court  for  the  removal 
of  the  respondent  from  the  office  of  adminis- 
trator of  the  estate  of  the  above-named  de- 
cedent, and  for  the  revocation  of  his  letters 
of  administration,  upon  the  ground  that  be 
had  mismanaged  the  estate,  and  neglected 
his  duty  as  administrator  thereof,  setting 
forth  in  her  petition,  as  the  facts  upon  which 
she  made  her  charges,  that  be  had  allowed 
one  Ulty  McCabe  to  take  from  the  property 
of  the  estate  IS  head  of  cattie,  and  bad  not 
sought  to  regain  them;  that  he  had  neglect- 
ed to  collect  the  amount  of  a  note  of  George 
F.  Raker,  secured  by  mortgage,  belonging  to 
the  estate,  and  had  allowed  the  same  to  be- 
come barred  by  the  statute  of  limitations; 
that  he  had  allowed  certain  fraudulent  claims 
against  the  estate,  and  had  procured  an  or- 
der for  their  payment  wlthoot  any  notice  to 
the  heirs,  and  had  paid  the  same;  that  he 
bad  conspired  with  Ulty  McCabe  and  James 
McCabe  for  the  purpose  of  depriving  the 
other  heirs  of  the  deceased  of  their  inherit- 
ance, and  to  that  end  had  procured  the  said 
Ulty  McCabe  to  Institute  an  action  against 
all  the  other  heirs  upon  a  pretended  con- 
tract between  him  and  the  deceased;  that 
no  such  contract  was  ever  made,  and  that 
the  claim  of  said  Ulty  McCabe  Is  without 
merit,  and  that  the  administrator  well  knew 
said  fact;  that  the  administrator,  though  re- 
quested thereto,  did  not  intervene  on  behalf 
of  the  defendants  in  said  action;  that  he 
has  aided  and  assisted  said  Ulty  McCabe  In 
said  action,  and  has  advised  and  co-operated 
with  him  In  the  prosecution  thereof  and  the 
enforcement  of  bis  claim.  The  administra- 
tor filed  an  answer  denying  the  several  al- 
legations and  charges  of  the  petitioner.  Aft- 
er hearing  the  evidence  offered  upon  the  is- 
sues thus  presented,  the  court  held  that  the 
sevwal  charges  of  the  petitioner  were  un- 
founded and  untrue,  and  denied  her  applica- 
tion. From  this  order  she  has  taken  the 
present  appeal. 

When  the  matter  came  on  for  hearing,  the 
petitioner  asked  for  an  order  suspending  the 
powers  of  the  administrator  pending  the  in- 
vestigation, and  the  denial  of  this  motion  Is 
assigned  as  error.  Section  1436  of  the  Code 
of  Civil  Procedure  directs  that  an  order  must 
be  made  suspending  the  powers  of  an  ad- 
ministrator whenever  the  Judge  "has  reason 
to  believe,  from  his  own  knowledge  or  from 
credible  information."  that  the  facts  named 
in  the  statute  as  reasons  for  such  order  ex- 
ist This  prorlsion  implies  that  the  court 
is  at  liberty  to  examine  and  consider  the 
"Information"  for  the  purpose  of  deterniiuing 
whether  it  Is  "credible"  or  affords  any  rea- 
son to  believe  In  the  truth  of  the  facts  al- 
leged. If,  as  In  the  present  case,  each  of 
those  facts  Is  distinctly  denied  by  the  ad- 
ministrator, the  court  is  not  required  to  make 
an  order  of  suspension  until  the  truth  of  the 
Informer's  allegations  shall  have  been  estab- 
lished.   The  court  by  which  an  executor  m 
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administrator  te  appointed  bag  a  very  large 
discretion  In  determining  whether,  upon  the 
(acts  presented  to  It,  the  officer  shall  either 
be  suspended  or  removed,  and,  unless  It  shall 
appear  that  such  discretion  has  been  abused, 
and  especially  where  the  evidence  Is  such  that 
different  minds  might  reach  different  conclu- 
sions thereon,  the  action  of  the  trial  court 
will  not  be  reviewed  on  appeal.  In  the  pres- 
ent case,  upon  the  Issues  Involving  the  con- 
duct of  the  administrator  in  respect  to  the 
13  head  of  cattle  and  the  Raker  note  and 
mortgage,  the  evidence  is  such  as  at  least 
to  create  a  doubt  whether  they  were  ever 
the  property  of  the  decedent;  and  as  It  clear- 
ly appeared  that  the  administrator  had  good 
grounds  for  believing  that  they  did  not  be- 
long to  the  estate,  It  cannot  be  held  that 
the  court  was  required  to  revoke  bis  letters. 
The  court  might  properly  hold  that  the  de- 
termination of  this  qnestlon  should  be  made 
by  a  tribunal  which  could  obtain  Jurisdiction 
of  those  claiming  the  property.  The  peti- 
tioner offered  no  evidence  whatever  In  sup- 
port of  her  charges  that  the  administrator 
had  Improperly  allowed  any  claims  against 
the  estate. 

The  main  ground  urged  by  the  appellant 
in  support  of  her  petition  is  that  In  the  suit 
brought  by  Ulty  McCabe,  the  administrator 
did  not  seek  to  Intervene  or  become  a  party 
thereto,  and  that,  when  he  ascertained  that 
the  suit  was  being  prosecuted  by  the  same 
attorneys  as  were  employed  by  him  in  the 
administration  of  the  estate,  he  made  no  ob- 
jection thereto,  bnt  continued  to  retain  them 
as  his  attorneys  for  the  estate.  The  com- 
plaint in  the  action  of  Ulty  McCabe  is  set 
forth  in  the  bill  of  exceptions,  and  under 
its  allegations  he  seeks  a  Judgment  estab- 
lishing that  a  contract  was  made  between 
him  and  Matthew  Healy  In  his  lifetime,  by 
which,  as  against  the  defendants  !n  the  ac- 
tion, be  will  be  entitled,  after  the  estate  has 
been  fully  administered,  to  a  distribution  of 
all  the  property  then  remaining  In  the  hands 
of  the  administrator.  It  is,  in  effect,  a  suit 
to  determine  a  controversy  between  different 
heirs  as  to  their  respective  rights  of  inherit- 
ance, and  In  sucb  a  controversy  It  is  well 
settled  that  the  administrator  has  no  Inter- 
est, but  is  a  mere  officer  of  the  court,  bold- 
lug  the  estate  as  a  stakeholder,  to  be  de- 
livered to  those  whom  the  court  shall  decide 
to  be  entitled  thereto.  Roach  y.  Coffey,  73 
Cal.  281,  14  Pac.  840.  The  complaint  sets 
forth  no  claim  against  the  estate  of  the  de- 
ceased or  against  the  administrator,  or  against 
his  right  to  retain  the  possession  of  the  prop- 
erty during  the  administration  of  the  estate, 
or  against  the  application  of  any  of  the 
property  in  his  hands  to  the  purposes  of  sucb 
administration.  Under  section  387  of  the 
Code  of  Civil  Procedure  a  person  may  Inter- 
vene In  an  action  "who  has  an  Interest  In 
the  matter  in  litigation.  In  the  success  of 
either  of  the  parties,  or  an  Interest  against 
both."     In  the  action  of  Ulty  McCabe,  the 


administrator  te  not  brought  within  either 
of  these  conditions,  and  there  was,  there- 
fore, no  ground  upon  which  he  would  have 
been  authorized  to  seek  to  intervene  therein, 
or  Justified  In  expending  the  money  of  the 
estate  In  defending  the  action  against  the 
plaintiff. 

The  petitioner  introduced  no  evidence  tend- 
ing to  show  tliat  the  administrator  had  aided 
or  taken  any  part  In  the  Institution  or  prose- 
cution of  the  action,  or  in  any  respect  mani- 
fested any  Interest  in  the  plaintlfTs  claim  or 
in  the  suit  On  the  other  band,  the  testi- 
mony of  the  administrator  was  positive  and 
direct  to  the  contrary.  The  allegations  of 
the  petitioner  in  this  respect  as  well  as  those 
of  a  conspiracy  l)etween  the  administrator 
and  the  McCabes,  or  any  agreement  between 
them  to  deprive  the  other  heirs  of  their  in- 
heritance, were  wholly  unsupported,  and  the 
only  ground  presented  in  support  of  the  ap- 
peal upon  this  charge  against  the  adminis- 
trator is  that  the  attorneys  of  the  adminis- 
trator are  also  the  attorneys  of  Ulty  McCabe 
In  his  action.  The  mere  fact  however,  that 
they  are  acting  as  his  attorneys  in  that  ac- 
tion does  not  of  Itself  incapacitate  tlie  ad- 
ministrator, or  indicate  that  he  la  in  any 
respect  unfaithful  to  his  trust  In  a  con- 
troversy between  the  b^rs  of  a  decedent  up- 
on a  matter  in  which  the  administrator  has 
no  interest,  and  which  does  not  affect  his 
relation  to  the  estate  In  his  hands,  the  attor- 
ney for  the  administrator  violates  no  obliga- 
tion to  his  client  by  acting  as  attorney  for 
one  of  the  heirs  as  against  the  others.  See 
Jones  V.  Lament  118  Cal.  499.  60  Pac.  TG6, 
62  Am.  St  Rep.  281.  Correlatlvely,  and  for 
the  same  reason,  the  administrator  violates 
no  obligation  to  bis  trust  by  continuing  to 
retain  such  attorney  in  his  service.  Whether 
the  contract  between  Matthew  Healy  and 
Ulty  McCabe  had  been  made  or  not  was  no 
concern  of  the  administrator,  and  did  not 
affect  bis  functions  in  the  administration  of 
the  estate,  or  his  relation  to  any  of  Its  prop- 
erty in  bis  possession.  If,  in  fact,  the  con- 
tract was  made  as  alleged  in  the  complaint 
Ulty  McCabe  had  the  right  to  tiave  it  en- 
forced as  against  the  other  heirs.  Owens  v. 
McNally,  113  CaL  444,  45  Pac.  710.  83  L.  a 
A.  369.  And  as  the  making  of  the  contract 
was  disputed  by  the  other  heirs,  be  bad  the 
right  to  institute  an  action  for  the  purpose 
of  establishing  that  fact  and  for  that  pur- 
pose he  was  at  liberty  to  employ  as  his  at- 
torneys the  attorneys  of  the  administrator. 
The  right  of  one  heir  to  contract  with  an- 
other  for  the  conveyance  of  tils  inheritance 
is  imquestloned,  as  is  also  the  right  to  en- 
force sucb  contract,  and  the  attorney  for  the 
administrator  of  the  estate  is  not  precluded 
from  acting  as  the  attorney  for  Its  enforce- 
ment. Upon  the  establishment  of  the  fact 
that  the  deceased  made  the  contract  as  al- 
leged, the  heirs  are  regarded  as  trustees  of 
the  estate,  and  will  be  compelled  to  convey 
the  property  In  accordance  with  tbe  terms 
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ct  tbe  contract.  Their  relation  to  the  estate 
to  tba«upon  the  same.  In  effect,  as  if  they 
had  personally  contracted  to  make  such  con- 
veyance. 

Tbe  provisions  of  sections  1597  et  seq., 
Code  Oiv.  Proc,  have  no  application  to  the 
facts  herein,  inasmuch  as  the  contract  re- 
fcRed  to  in  those  sections  must  be  "in  writ- 
ing," and  by  virtue  of  such  contract  the 
property  affected  by  it  Is  to  be  taken  from 
tbe  administrator,  and  not  subjected  to  ad- 
ministration or  distribution,  whereas  in  the 
present  case  It  Is  only  after  the  administra- 
tfam  has  been  closed  that  the  contract  can 
be  made  operative.  Neither  Is  the  action  a 
proceeding  to  determine  heirship  xxniae  sec- 
tion 1664  of  the  Code  of  Civil  Procedure, 
since  it  proceeds  upon  the  assumption  that 
the  heirship  has  been  determined,  and  seeks 
merely  a  determination  of  their  respective 
rights. 

Tbe  order  is  affirmed. 

We  concur:  GAROUTTB,  J.;  TEMPLE, 
J.;    McFARLAND,  J. 

BBATTT,  0.  J.  I  concur  in  tbe  judgment 
of  affirmance.  In  doing  so  I  deem  It  un- 
necessary to  decide  the  question  whether 
Hoeselkus,  as  administrator,  was  a  necessary 
party  to  the  action  of  Ulty  McCabe  ag^ainst 
tbe  heirs,— a  question  vital  to  that  case,  but, 
in  my  opinion,  not  material  here.  He  was, 
at  all  events,  not  made  a  party  to  that  ac- 
tion, and  no  Judgment  therein  rendered  can 
affect  bis  right  to  keep  in  his  possession  the 
wbole  of  the  Uealy  estate  for  every  purpose 
of  tbe  administration.  When  be  fully  ad- 
ministers the  estate,— collects  the  assets,  pays 
the  debts,  settles  his  accounts,  and  turns 
over  tbe  residue  for  distribution, — he  has  per- 
formed bis  entire  duty.  He  Is  not  bound  to 
defend,  and  baa  no  interest  in  defending,  an 
action  which  will  in  no  wise  impede  him 
ta)  tbe  full  discbarge  of  his  trust 

We  dissent,  and  think  that  the  order  should 
be  reversed:   HBNSHAW,  J.;  VAN  DTKE,  J. 


SANTA   BARBARA   COUNTY  v.   SAVINGS 
A  LOAN  SOC.  et  aL    <L.  A.  1,024.) 

(Snpreme  Court  of  California.    Oct.  11,  1902.) 

TAXATION— 8ALB  OP  LANDS  TO  STATB-801T 
BY  COUNTY. 

1.  Pol.  Code,  i  3765,  provides  for  a  sale  of 
lands  to  the  state  for  delinquent  taxes.  Sec- 
tion 3771  orovidea  that  when  a  tax  is  for 
more  than  $300  the  state  may  sue  the  owner 
for  the  amount  of  the  tax.  Section  3780  pro- 
vides for  a  redemption  of  the  proper^  within 
five  years  of  its  sale  for  taxes.  Held,  that  a 
coonty  has  no  authority  to  sue  tor  a  tax  on 
property  sold  to  the  state  for  a  tax. 

Department  1.  Appeal  from  superior  court, 
Santa  Barbara  county;  B.  T.  Williams,  Judge. 

Action  by  tbe  county  of  Santa  Barbara 
agabist   the    Savings   &    Loan    Society   and 


others.     From   a  Judgment   for  defendants, 
plaintiff  appeals.    Affirmed. 

Th^y  L.  Ford,  Atty.  Gen.,  George  A 
Sturtevant,  Dep.  Atty.  Gen.,  and  E.  W. 
Squires,  DIst  Atty.,  for  appellant  Canfleld  & 
Starbuck  and  Sidney  J.  Parsons,  for  respond- 
ents. 

PER  OURIAM.  Said  defendant  is  a  cor- 
poration doing  business  In  the  county  of 
Santa  Barbara.  The  other  defendants  are 
the  First  National  Bank  of  Santa  Barbara 
<a  corporation),  J.  W.  Calkins,  William  H. 
Crocker,  and  R.  B.  Canfleld.  This  action  was 
brought  by  the  county  of  Santa  Barbara  to 
recover  certain  state,  county,  road,  and  school 
taxes  levied  upon  a  mortgage  Interest  of  said 
Savings  &  Loan  Society,  one  of  the  defend- 
ants, in  a  tract  of  land  situate  in  said  county, 
known  as  part  of  the  Rancho  Corral  de  Quatl. 
The  taxes  sought  to  be  recovered  are  tbe 
second  Installment  of  school  taxes  of  certain 
school  districts  for  the  fiscal  year  1806,  and 
tbe  entire  state,  county,  road,  and  school 
taxes  for  the  years  1807  and  180&  Demurrers 
of  tbe  several  defendants  were  sustained  to 
tbe  original  complaint,  which  was  afterwards 
amended;  and  said  demurrers  being  sustained 
to  tbe  amended  complaint,  and  tbe  plaintiff 
declining  to  further  amend.  Judgment  was 
rendered  for  the  defendants,  and  plaintiff  ap- 
peals. The  demurrers  of  the  First  National 
Bank  and  of  Canfleld  are  general.  Crocker's 
demurrer  Is  general,  and  also  that  plaintiff 
has  not  legal  capacity  to  sue.  The  demurrers 
of  the  Savings  St,  Loan  Society  and  of  Cal- 
kins are  general;  also  that  plaintiff  has  not 
legal  capacity  to  sue,  and  that  the  complaint 
is  uncertain,  and  that  it  Is  ambiguous  in 
certain  spectfled  particulars. 

Section  3764  of  the  Political  Code  requires 
the  tax  collector  to  publish  the  delinquent 
list  on  or  before  June  6th,  each  year,  and 
section  3765  requires  that  be  append  thereto 
a  notice  that  unless  the  taxes  deiUiquent 
are  paid,  together  with  the  costs  and  penalties, 
the  real  property  upon  which  such  taxes 
are  a  lien  wlU  be  sold.  Section  3767  requires 
that  the  publication  must  designate  tbe  day 
and  hour  when  the  property  will,  "by  opera- 
tion of  law,  be  sold  to  tbe  state";  tbe  place 
of  sale  being  tbe  tax  collector's  office.  By 
section  3771  of  tbe  same  Code  it  is  provided, 
in  substance,  that  on  the  day  and  hour  flxed 
for  the  sale  the  property  delinquent  "shall 
by  operation  of  law  and  the  declaration  of 
tbe  tax  collector  be  sold  to  the  state,"  and 
he  shall  make  an  entry  opposite  the  tax, 
"Sold  to  the  state,"  and  be  shall  be  credited 
with  the  amount  thereof  in  his  settlement, 
provided  that  on  the  day  of  tbe  sale  tbe  owner 
or  person  tai  possession  may  pay  the  taxes, 
penalties,  and  costs  due  thereon,  "and  pro- 
vided, further,  that  when  the  original  tax 
amounts  to  the  sum  of  $300  or  more  upon 
any  piece  of  property  or  assessment  delin- 
quent, tbe  state  may  bring  suit  against  the 
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owner  of  said  property  for  the  collection  of 
said  tax  or  taxes,  penalties,  and  costs,  as 
provided  in  section  3899"  of  said  Code,  which 
provides,  in  effect,  that  after  the  delinquent 
list  is  placed  in  the  bands  of  the  tax  collector 
the  controller  may  direct  the  tax  collector 
not  to  sell  any  proputy  on  said  list  where 
the  amount  of  the  tax  is  $3(X)  or  more,  and 
directing  him  to  make  out  and  deliver  to  the 
controller  a  certified  copy  of  the  entries  on 
the  delinquent  list  relative  to  such  tax,  and 
the  controller  shall  thereupon  direct  the  at- 
torney general  to  bring  suit  in  the  name  of 
the  people  of  the  state  of  California  to  en- 
force such  collection.  Where  such  direction 
Is  not  given  by  the  controller,  the  tax  col- 
lector must  immediately  upon  the  completion 
of  the  sale  transmit  to  the  controller  a  report 
showing  in  detail  each  sale  wherein  the  state 
became  such  purchaser.  Section  3772,  Pol. 
Code.  Sections  3776  and  3777  require  the 
tax  collector  to  make  out  a  c^tlflcate  of  delin< 
quoit  tax  sale  for  each  piece  or  tract  sold, 
that  it  was  sold  to  the  state,  and  giving 
the  amount  and  year  of  the  sale,  and  when 
the  state  will  be  entitled  to  a  deed;  such 
certificates  to  be  regularly  numbered,  and  the 
book  filed  in  the  office  of  the  county  re- 
corder. Section  3780  provides  that  a  redemp- 
tion of  the  property  sold  may  be  made  by 
the  owner  or  any  party  in  Interest  within 
five  years  from  the  date  of  the  purchase 
by  the  state,  or  at  any  time  prior  to  the  entry 
or  sale  of  said  land,  in  the  manner  applicable 
"to  other  state  lands  of  like  character."  The 
following  section  provides  how  redemption 
must  be  made,  and  section  3785  provides 
that,  if  the  property  Is  not  redeemed  within 
the  time  required  by  law,  the  tax  collector 
or  his  successor  in  office  must  make  the  state 
a  deed  of  the  property,  reciting,  among  other 
things,  the  amount  and  year  of  assessment, 
and  the  time  when  the  preferred  right  to 
purchase  will  expire,  and  that  no  person  has 
redeemed.  Section  3897  provides:  "When- 
ever the  state  sliall  become  the  owner  of 
any  property  sold  for  taxes,  and  the  deed 
to  the  state  has  been  filed  with  the  controller 
as  provided  in  section  3785,  the  controller 
may  thereupon,  by  a  written  authorization, 
direct  the  tax  collector  of  the  county,  or  city 
and  county,  to  sell  the  property,  or  any  part 
thereof  as  in  his  Judgment  he  shall  deem 
advisable,  in  the  manner  following  [prescrib- 
ing notices  to  be  given,  that  the  sale  shall  be 
at  public  auction,  etc.];  but  no  bid  shall  be 
received  or  accepted  at  such  sale  for  less 
than  the  amount  of  all  the  taxes  levied  upon 
such  property,  and  all  interests,  costs  and 
expenses  up  to  the  date  of  such  sale." 

It  will  be  seen  by  reference  to  the  fore- 
going provisions  of  the  Political  Code  that  the 
taxpayer  may  have  five  years  in  which  to 
redeem  bis  property;    that  the  tax  collector 


Is  required  to  sell  delinquent  property  to  the 
state.  Such  sale  vests  an  equitable  title  la 
the  state,  and  at  the  expiration  of  five  yeara^ 
if  the  property  is  not  redeemed  in  the  meaa- 
tlme,  the  deed  of  the  tax  collector  to  the 
state  vests  in  it  the  legal  title,  and  the  con- 
troller may  then  direct  the  tax  collector  t» 
sell  at  public  auction  to  the  highest  bidder, 
at  a  smn  not  less  than  all  the  delinquent  tax- 
es, penalties,  and  interest  It  will  be  observ- 
ed that  when  the  delinquent  list  is  delivered  to 
the  tax  collector,  and  be  has  given  the  re- 
quired notice  and  has  sold  to  the  state,  he  is 
"credited"  with  the  amount  of  delinquent 
taxes  for  which  the  sale  is  made  to  the 
state;  and  upon  a  voltmtary  redemption  by  the 
taxpayer,  or  by  the  sale  of  the  property  after 
conveyance  to  the  state,  which  cannot  be 
for  less  than  the  whole  amount  of  taxes,  in- 
terest, and  penalties  then  due,  the,  state  is 
paid  tlie  amount  credited  to  the  tax  collector 
upon  his  sale  to  the  state.  The  only  case 
we  find  in  which  the  taxpayer  may  be  suud 
is  where  the  tax  Is  ^00  or  more,  and  the 
controller  has  directed  the  tax  collector  not 
to  sell,  in  which  case  he  may  direct  the  at- 
torney general  to  sue;  but  we  find  no  pro- 
vision of  the  Code  directing  or  authorizing 
the  county  to  sue  for  the  collection  of  any 
tax  upon  property  which  has  been  sold  t» 
the  state  for  a  tax  assessed  upon  It.  Section 
3897  of  the  Political  Code,  above  cited,  provid- 
es for  the  sale  of  such  property  by  the  tax 
collector  under  the  written  authorization  of 
the  controller.  See  said  section  as  amended. 
St.  1895,  p.  338.  But  we  find  no  authority 
for  the  county  to  sue  in  any  case.  Besides, 
section  3780  of  the  Political  Code  authorizes 
the  taxpayer  to  redeem  the  property  sold  to- 
the  state  at  any  time  within  five  years.  Ap- 
pellant's contention  would  destroy  this  right 
of  the  taxpayer,  and  limit  his  right  of  redemp- 
tion at  the  pleasure  of  the  county.  Not  only 
so,  but  the  sale  by  the  tax  collector  is  not  t» 
the  county,  nor  to  an  Individual,  but  to  the 
state;  and  the  state  has  not  authorized  or 
directed  the  county  to  sue  for  the  protection 
of  its  rights,  or  the  sale  or  other  disposition 
of  its  property.  The  act  of  1880  (Gen.  Laws 
CrL  p.  1216)  cited  by  appellant  has  no  ap- 
plication to  this  case,  and  it  Is  not  necessary 
to  determine  whether  it  has  been  repealed 
by  implication,  nor  whether  it  applies  to  any 
case  under  the  provisions  of  the  present 
statute.  Nor  need  we  consider  cases  arising 
under  statutes  which  have  been  superseded 
or  repealed  by  the  amendments  of  1895.  It 
is  sufficient  to  say  that  the  state  has  assumed 
the  burden  of  delinquent  taxes  by  becoming 
the  purchaser,  and  the  protection  of  its  in- 
terests has  not  been  confided  to  the  board 
of  supervisors  or  the  district  attorney  of  tb» 
county. 
The  Judgment  appealed  from  is  affirmed. 
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lUBTlNOVICH  T.  MARSICANO.     (8.  P. 

2,918.) 
iSapreme  Court  of  California.    Sept.  18,  1002.) 

DICBDBNTS'  ESTATES  —  DISTRIBUTION  —  PRO- 
BATE JDRISDICrriON— RES  ADJUDICATA— PAR- 
TIES AFFECTED— JUDGMENT  LIENS. 

LCir.  Code,  S  1341,  provides  that  testamen- 
tiiT  dispositions,  including  devises,  are  pre- 
Huned  to  vest  at  testator's  death.  Code  Civ. 
Proc.  I  671,  provides  that  on  the  docketing  of 
a  judsmeat  it  shall  become  a  lien  on  all  the 
real  property  of  the  judgmeut  debtor  in  the 
coim^.  Civ.  Code,  S  14,  subd.  2,  declares  that 
the  irords  "real  property"  shall  be  coextensive 
Id  meaning  with  "lands,  tenements,  and  here- 
diUments.'^  A  testator  devised  an  undivided 
half  Interest  in  lands  to  his  wife,  and  a  judK- 
ment  was  rendered  against  bet  after  his  death, 
and  pending  administration.  Held,  that  the 
judgment  became  a  lien  on  the  widow's  inter- 

2.  Code  Civ.  Proc.  S  1065,  provides  that  on 
application  for  distribution  at  the  dose  of  ad- 
ministratiou  the  court  must  proceed  to  distrib- 
Dte  the  estate  to  persons  who  are  by  law  en- 
titled thereto;  and  section  1666  declares  that 
the  eoort  most  name  the  persons  and  the  parts 
to  which  each  shall  be  entitled,  that  the  decree 
ahall  be  conclusive  as  to  the  rights  of  heirs, 
legatees,  and  devisees,  and  gives  distributees 
the  tight  to  sue  for  and  recover  their  respective 
tiithts  from  the  executor.  Section  1678  gives 
the  coort  anthority  to  assi^  the  share  of  a 
derisee  who  has  conveyed  his  share  to  auother 
P<!n<»  to  snch  other  person.  Pending  adminis- 
tration, a  Jndgment  was  recovered  against  a 
derisee,  and  thereafter,  and  before  distribution, 
the  devisee  conveyed  her  share  to  another,  to 
whom  it  was  awarded  hy  the  decree  of  dis- 
tribation.  HeUt,  that  under  the  statutes  quoted 
the  oonrt  had  no  authority  to  award  the  share 
of  the  devisee  to  her  judgment  creditor,  and 
bence  the  decree  of  distribution  awarding  the 
share  to  the  one  to  whom  it  was  conveyed  was 
not  res  adjudicata  of  the  jndgment  creditor's 
riftht  to  enforce  the  lien  of  his  judgment  against 
BQch  share. 

In  banc.  Appeal  from  superior  court,  clt7 
and  connty  of  San  Francisco;  Tbos.  F.  Gra- 
ham, Judge. 

Action  by  Nicholas  Martlnovlch  against  <«e 
Manlcano.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Napbtaly,  FTeldenrlcb  &  Ackerman,  for  ap- 
pellant  James  H.  Boyw  and  W.  H.  Bar- 
rows, for  respondent 

HARRISON,  J.  Action  to  quiet  title.  Sa- 
verlo  Martlnovlch  died  February  6,  1880,  seis- 
ed of  certain  real  estate  in  San  Fl-ancisco 
and  elsewhere,  leaving,  him  surviving,  bis 
widow,  Sophia  Martlnovlch,  and  a  son,  the 
plaintifr  herein,  to  whom,  by  bis  last  will 
and  testament,  be  devised  his  property.  The 
will  was  admitted  to  probate,  and  letters  tes- 
tamentary Issued  to  the  widow,  who  was  ap- 
pointed therein  as  his  executrix.  A  petition 
for  final  distribution  of  the  estate  was  filed 
October  22,  1807,  and  on  March  30,  1808,  a 
decree  was  entered,  In  which,  after  reciting 
that  "the  said  Sophia,  widow  of  the  said  de- 
ceased, and  the  said  Nicholas  Martlnovlch, 
(on  of  said  deceased,  are  entitled  to  inherit 
the  residue  of  the  estate,"  and  that  the  said 


f  L  8ee  Jndgment,  vol.  30,  Cant.  Dig.  |  1319. 


Sophia  Martlnovlch  has  assigned  and  trans- 
ferred to  the  said  Nicholas  all  her  Interest  in 
the  said  real  estate,  the  court  distributed  an 
undivided  half  of  the  said  real  estate  to  the 
plaintiff  "as  the  heir  of  said  Saverio  Martino- 
Tlcb,  deceased,"  and  the  other  tmdlvlded  half 
thereof  to  him  "as  assignee  of  the  said  So- 
phia Martlnovlch,  widow  of  said  deceased." 
Pending  the  administration  of  the  estate,  u>6 
superior  court  of  San  Francisco  rendered  a 
Judgment  against  the  said  Sophia  Martlno- 
vlch in  favor  of  the  appellant  herein  for  the 
sura  of  $3,070,  which  was  duly  entered  and 
docketed  by  the  clerk  of  the  court  February 
14,  1898.  The  conveyance  to  the  plaintiff  b.r 
Sophia  of  all  her  Interest  in  the  real  estate  of 
which  her  husband  died  seised  was  made 
March  20,  1898.  Upon  these  facts  the  superi- 
or court  held  that  the  appellant  had  no  In- 
terest in  or  lien  upon  the  land  described  In 
the  complaint,  and  that  the  plaintiff  Is  the 
owner  in  fee  thereof,  and  entitled  to  a  Judg- 
ment quieting  his  title  as  against  any  claim 
of  the  appellant  Judgment  was  thereupon 
entered  in  favor  of  the  plaintiff,  from  which 
the  defendant  Marslcano,  has  appealed. 

Upon  the  death  of  the  testator  the  interest 
in  bis  estate  which  was  devised  to  Sophia 
vested  in  her  immediately  (Civ.  Code,  S  1341; 
Brenham  v.  Stcwy,  30  Cal.  170;  In  re  Pack- 
er's E^state,  125  Cal.  306,  68  Pac.  59,  73  Am. 
St  Rep.  68),  subject  to  the  right  of  the  ex- 
ecutrix to  the  possession  of  the  same  for  the 
purposes  of  administration  imtll  the  estate 
should  be  settled  or  delivered  over  to  the  dev- 
isees under  the  order  of  the  court  (Code  Civ. 
Proc.  IS  1452,  1581).  Upon  the  docketing  of 
the  appellant's  Judgment  against  her  it  be- 
came a  lien  upon  all  the  real  property  in  the 
county  then  owned  by  ber,  which  continued 
for  live  years.  Code  Civ.  Proc.  {  671.  The 
words  "real  property"  are  coextensive  with 
"lands,  tenements,  and  hereditaments"  (Civ. 
Code,  S  14,  subd.  2),  and  include  any  inters 
est  in  land  held  by  the  Jndgment  debtor  (Fish 
V.  Fowile,  58  Cal.  373).  The  Judgment  to 
favor  of  the  appellant  therefore,  became  a 
lien  February  14,  1898,  upon  the  undivided 
half  of  the  real  estate  described  in  the  com- 
plaint that  had  been  devised  to  Sophia,  wlilcb 
is  situated  to  San  Francisco,  and  was  a  lien 
thereon  at  the  time  the  Judgment  appealed 
from  was  rendered,  imless  by  the  decree  of 
distribution  to  the  plaintiff  he  took  it  dis- 
charged of  this  Hen.  By  the  constitution  of 
this  state  the  superior  court  Is  vested  with 
Jurisdiction  "of  all  matters  of  probate,"  but 
its  exercise  of  that  Jurisdiction  is  regulated 
by  statute,  as  Is  the  exercise  of  its  Jurisdic- 
tion in  proceedings  to  Insolvency,  or  to  cases 
of  forcible  entry  and  detatoer,  or  for  the 
foreclosure  of  a  mortgage.  "Matters  of  pro- 
bate" toclude  the  ascertainment  and  deter- 
mination of  the  persons  who  succeed  to  the 
estate  of  a  decedent  either  as  heir,  devisee, 
or  legatee,  as  well  as  the  amount  or  propor- 
tion of  the  estate  to  which  each  is  entitied, 
and  also  the  construction  or  effect  to  be  gir- 
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en  to  the  language  of  a  will;  but  do  not  In- 
clude a  determination  of  claims  against  the 
heir  or  devisee  for  bis  portion  of  the  estate 
arising  subsequent  to  the  death  of  the  ances- 
tor, whether  such  claim  arises  by  virtue  of 
his  contract  or  In  invitum;  nor  is  the  deter- 
mination of  conflicting  claims  to  the  estate  of 
an  heir  or  devisee,  or  whether  he  has  convey- 
ed or  assigned  his  share  of  the  estate  a  "mat- 
ter of  probate."  Section  1665,  Code  Civ. 
Proc,  provides  that  upon  an  application  for 
distribution  at  the  close  of  administration  the 
court  must  proceed  to  distribute  the  residue 
of  the  estate  "among  the  persons  who  by  law 
are  entitled  thereto";  and  section  1666  de- 
clares that  in  the  decree  of  distribution  "the 
court  must  name  the  persons  and  the  pro- 
portions or  parts  to  which  each  shall  be  enti- 
tled. Such  order  or  decree  Is  conclusive  as 
to  the  rights  of  he\re,  legatees  or  devisees, 
subject  only  to  be  reversed,  set  aside  or  modi- 
fled  on  appeal."  The  decree  is  conclusive 
against  them  "only  so  far  as  they  claim  in 
their  capacities  as  heirs,  legatees  or  devisees" 
(Chever  v.  Ching  Hong  Poy,  82  Cal.  68,  22 
Pac.  1081)  "only  as  to  the  succession  or  tes- 
tamentary rights"  (In  re  Burdicl^'s  ESstate, 
112  Cal.  387.  44  Pac.  734).  In  the  absence  of 
statutory  authority  therefor,  the  superior 
court,  under  its  Jiirlsdiction  of  all  "matters  of 
probate."  would  have  no  authority  upon  the 
final  distribution  of  a  decedent's  estate  to  as- 
sign the  same,  or  any  portion  thereof,  to  any 
person  other  tlinn  an  heir,  or  devisee,  or  lega- 
tee. By  section  1678  of  the  Code  of  Civil 
Procedure  authority  is  given  to  It  to  make 
distribution  of  real  estate  to  others  than  the 
heirs,  legatees,  or  devisees;  but  its  authority 
therefor  rest?  solely  upon  the  provisions  of 
this  section,  and  Is  limited  by  its  terms. 
That  section  is  as  follows:  "Partition  or  dis- 
tribution of  the  real  estate  may  l>e  made  as 
provided  in  this  chapter,  although  some  of 
the  original  heirs,  legatees,  w:  devisees  may 
have  conveyed  their  shares  to  other  persona, 
and  such  shares  must  be  assigned  to  the  pet- 
eon  holding  the  same  In  the  same  manner  as 
they  otherwise  would  have  been  to  such 
heirs,  legatees,  or  devisees."  Under  this  sec- 
tion the  court  la  authorized  to  assign  the 
share  of  an  original  heir  or  devisee  to  another 
only  when  such  heir  or  devisee  has  "convey- 
ed" his  share  to  such  other  person.  The  pro- 
vision In  the  section  that  "such  shares  must 
be  assigned  to  the  person  holding  the  same  In 
the  same  manner  as  they  otherwise  would 
have  been  to  such  heirs,  legatees,  or  devisees," 
Instead  of  implying  that  the  distributee  takes 
the  share  discharged  of  any  mortgage  or 
Judgment  Hen  thereon  made  or  suffered  by 
the  heir  or  devisee  in  favor  of  third  persons, 
-clearly  indicates  ttiat  he  takes  It  subject  to 
such  lien  or  Incumbrance.  The  provision  in 
section  1666,  giving  to  the  distributees  the 
right  "to  demand,  sue  for,  and  recover  their 
respective  rights  from  the  executor  or  admin- 
istrator," Is  a  clear  indication  that  the  dis- 


tribution can  be  made  to  only  those  persons 
who  are  entitled  to  receive  from  the  executor 
or  administrator  Immediate  possession  of  the 
property  distributed  to  them.  Neither  in  sec- 
tion 1678  nor  elsewhere  is  there  any  provi- 
sion authorizing  the  court  to  assign  a  share 
of  the  estate  to  a  person  who  holds  a  mort- 
gage cr  Judgment  lien,  or  other  Incumbrance 
thereon  made  or  suffered  by  the  heir  subse- 
quent to  the  death  of  the  ancestor.  The  ap- 
pellant, therefwe,  as  a  Judgment  creditor  of 
the  heir,  was  not  entitled  to  receive  any  psr- 
tlon  of  the  estate,  and  the  court  could  not  up- 
on distribution  assign  to  him  any  share  there- 
of. Nor  is  there  any  provlslMi  in  the  statute 
requfarlng  the  holder  of  such  ilen  to  appear 
in  court,  or  present  the  same  at  the  time  (A 
tlie  distribution,  at  the  peril  of  having  the 
land  distributed  freed  from  his  lien;  and  It 
would  require  a  clear  legislative  declaration 
to  that  efTect  before  we  would  feel  Justified  in 
holding  that  he  forfeited  his  claim  for  failins 
to  so  present  it  The  provision  In  section  166G 
that  the  order  or  decree  is  conclusive  does 
not,  by  its  terms,  include  him,  and  Iiia  Hen 
will  be  no  more  affected  by  the  distribution 
than  would  a  Hen  upon  the  property  of  the 
heir  created  prlw  to  the  death  of  the  dece- 
dent See  Barnard  v.  Wilson,  74  CaL  612,  16 
Pac.  307.  In  Re  Crooks'  Estate,  126  CaL 
461,  58  Pac.  88,  a  devisee  bad  made  a  mort- 
gage upon  his  Interest  in  the  estate  to  secure 
his  promissory  note,  with  the  direction  to  the 
probate  court  to  distribute  his  interest  in  tie 
estate  to  the  mortgagee  as  security  for  the 
payment  of  said  note.  The  court  refused  to 
make  such  distribution,  and  npon  an  appeal 
therefrom  this  court  said:  "The  court  cor- 
rectly held  that  this  section  [1678]  would  not 
warrant  the  court  in  distributing  the  prop- 
erty to  the  app^ants.  They  are  not  the 
persons  entitled  under  the  will,  nor  by  sac- 
cession;  nor  are  they  grantees,  to  whom  dis- 
tribution could  be  made.  The  decree  must 
name  the  persons  entitled  under  the  wllL  or 
by  succession,  or  their  grantees.  A  mort- 
gage is  not  a  conveyance,  but  only  a  contract 
by  which  property  is  hypothecated  for  tlie 
performance  of  an  act" 

The  respondent  has  cited  expressions  from 
certain  cases,  which  he  construes  as  holding 
that  the  appellant  was  required  to  appear 
before  the  superior  court  upon  the  bearing 
for  distribution,  and  have  his  claim  provid- 
ed for  in  the  decree,  and  that  by  his  failure 
to  do  so  he  has  been  deprived  of  the  right 
to  enforce  the  lien  of  his  Judgment  Tlie 
expressions  upon  which  he  relies  are,  bow- 
ever,  to  be  read  In  connection  with  the  facts 
in  reference  to  which  they  were  made,  and 
In  the  light  of  the  statute  under  whicli  the 
proceedings  were  had.  An  examination  of 
the  cases  shows,  moreover,  that  in  none  of 
them  was  presented  or  discussed  the  right  or 
necessity  of  the  holder  of  a  Jpdgment  or 
other  lien  against  the  heir  to  present  bb 
claim  at  the  hearing  upon  distribution.     In 
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these  cases  the  persons  who  were  held  to  be 
concluded  by  the  decree  were  persops  who 
were  entitled  by  law,  or  by  the  terms  of  the 
will,  to  have  a  portion  of  the  estate  of  the 
ancestor  distributed  to  them  if  they  bad  pre- 
sented their  claim  at  the  hearing  upon  dis- 
trtbatlon.     In  Chever  t.  Ching  Hong  Poy, 
supra,  one  of  the  heirs  of  Chever,  to  whom 
a  share  of  the  estate  was  distributed,  had, 
pending  administration,  conveyed  bis  inter- 
est in  the  estate  to  his  mother,  and  it  was 
beld  he  took  nothing  by  the  distribution; 
that  the  title  vested  in  him  on  the  death 
of  his  father  by  operation  of  law,  and  pass- 
ed by  the  conveyance  to  his  mother;  that  the 
decree  of  distribution  is  not  the  creation  of 
any  new  title,  but  a  mere  determination  of 
the  person  to  whom  the  title  of  the  ancestor 
had  descended.    In  William  Hill  Co.  T.  Law- 
ler,  116  Cal.  3.59,  48  Pac.  323,  the  widow  had 
conveyed  her  Interest  In  the  land  to  one  of 
her  sons  not  named  In  the  will,  and  upon 
distribution,   under  an   agreement   between 
two  of  the  devisees  named  In  the  will  and 
the  widow,  which  was  presented  to  the  court 
and  recited  In  the  decree  of  distribution,  this 
tract  was  assigned  to  these  two  devisees.    In 
Cunha  ▼.  Hughes,  122  Cal.  Ill,  54  Pac.  635, 
68  Am.  St  Rep.  27,  it  was  songht  to  show 
that  an    undivided   half  of  the  community 
property  should  have  been  distributed  to  the 
widow,  but  it  was  held  that  by  her  failure 
to  present  her  claim  at  that  time,  or  to  ap- 
peal  from   the  decree,   she  \>'a8   concluded 
from  asserting  any  claim  to  the  estate.    What 
was  Bald  by  Mr.  Justice  Myrick  in  Freeman 
T.  Kalun,  58  Cal.  Ill,  with  reference  to  the 
duty  of  the  plaintiff  to  present  his  claim  to 
the  probate  court,  cannot  be  regarded  as  au- 
thority, for  the  reason  that  his  opinion  was 
concurred  In  by  only  two  other  Justices  of 
the  court.     The  expression  in  some  of  these 
cases  to  the  eCTect  that  under  the  notice  for 
distribution  the  whole  world  Is  brought  be- 
fore the  court,  and  that  every  person  entitled 
to  assert  a  claim  against  the  estate  must  pre- 
sent the  same,  or  lose  bis  right  thereto,  is 
to  be  construed  in  connection  with  the  au- 
thority of  the  court  over  the  subject-matter 
before  it.     The  cotuit  has  Jurisdiction  to  dis- 
tribute only  the  estate  of  which  the  decedent 
was  possessed  at  the  time  of  his  death,  and 
it  is  only  a  claim  against  that  estate,  or  for 
some  portion  of  it,  for  which  It  can  make 
provision  In  Its  decree.     As  It  can  exercise 
this  Jurisdiction  over  only  the  persons   to 
whom  tbe  estate  is  to  be  distributed,  it  Is 
only  these  persons  who  can  be  affected  by 
the  notice,  or  required  to  give  it  any  atten- 
tion.   Tbe  notice  is  necessarily  limited  in  its 
effect  to  those  who  are  entitled  to  have  the 
property  distributed  to  them. 
The  Judgment  Is  reversed. 

We  concur:  BEATTY,  C.  J.;  TEMPLE, 
i.;  VAN  DYKE,  J.;  GAROUTTB,  J.;  Mc- 
PABLAND,  J.;  HEX8HAW,  3. 


MURPHY  et  al.  r.  CURRY,  Secretary  of 
State.    (8.  F.  3,356.) 

(Supreme  Court  of  California.    Oct.  14,  1902.) 

ELECTIONS— B.^LLOTa-NAMES  OF  CANDIDATES 
-CONSTITUTIONALITY  OF  STATUTES. 

1.  Pol.  Code.  S  1197,  relating  to  offldal  elec- 
tion ballots,  which  provides  that  the  name  of  a 
candidate  shall  be  printed  only  ouce  upon  the 
ballot,  and,  if  any  candidate  is  nominated  by 
more  than  one  certificate  of  uomination,  he 
must  choose  which  of  the  party  designations 
he  desires  to  have  his  name  printed  under, 
and,  if  the  candidate  shall  fail  to  make  the 
choice,  his  name  shall  be  placed  on  the  ballot 
under  the  party  designation  named  in  the  cer- 
tificate first  filed,  and  underneath  the  title  of 
the  office  lu  tbe  other  party  column  shall  be 
printed  the  words  "No  Nomination,"  is  un- 
constitutioual,  as  interfering  with  the  rights  of 
political  parties  to  make  nominations,  and  with 
the  right  of  a  candidate  to  demand  that  his 
name  shall  be  placed  on  the  ballot,  so  as  to  in- 
form the  voters  that  he  is  the  nominee  of  a 
particular  party;  and  therefore  a  candidate 
nominated  by  two  parties  for  the  same  office  is 
entitled  to  have  his  name  printed  twice  ou  the 
ballot,  under  the  two  party  designations. 

Harrison,  McFarland,  and  Garoutte,  JJ.,  dis- 
senting. 

In  banc.  Mandamus,  on  the  application  of 
Bernard  D.  Murphy  and  another,  against 
Charles  F.  Carry,  as  secretary  of  state,  to 
compel  the  respondent  to  certify  the  nomina- 
tion of  E:dw,ard  J.  Livemash  as  the  candi- 
date of  the  Democratic  party  for  member  of 
the  house  of  representatives  from  the  Fourth 
congressional  district.  Peremptory  writ  is- 
sued. 

William  B.  Bosley,  Frank  H.  Gould,  and 
John  J.  Barrett  for  petitioners.  James  P. 
Tevlln,  amicus  curiae.  U.  S.  Webb,  Atty. 
Gen.,  for  respondent  Thomas  V.  Oator,  am- 
icus ctirise. 


HENSHAW,  J.  Plaintiffs  pray  for  a  writ 
of  mandate  dbrectlng  the  secretary  of  state 
to  certify  to  the  registrar  of  voters  of  the 
city  and  county  of  San  Francisco  the  nom- 
ination of  Edward  J.  Livernash  as  tbe  can- 
didate of  the  Democratic  party  for  member 
of  tbe  house  of  representatives  from  the 
Fourth  congressional  district  Mr.  Livernash 
had  received  the  nomination  from  the  Union 
Labor  party,  and  also  from  the  Democratic 
party.  Each  of  the  parties  filed  with  the 
secretary  of  state,  as  required  by  law,  a  cer- 
tificate, lu  due  form,  of  the  nomination  of 
Mr.  Livernash.  The  Union  Labor  party's 
certificate  was  the  first  filed.  The  certifi- 
cates were  In  accord  and  compiled  with  the 
provisions  of  sections  1189  and  1192  of  the 
Political  Code.  Section  1197  of  the  same 
Code  contains  the  following  provisions: 
•  *  *  "Where  a  nominee  has  been  as- 
signed to  or  has  chosen  another  column  pur- 
suant to  the  provisions  of  this  act,  the  title 
of  such  office  shall  be  printed  In  such  party 
column,  and  underneath  such  title  shall  be 

t  L  See  ElecUont,  voL  18,  C«a*.  Die.  H  1M>  1«.   . 
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printed  In  brevier  capital  type  the  worda  'No 
Nomination."  •  •  •  The  name  of  a  can- 
didate shall  be  in^uted  only  once  upon  the 
ballot,  and  if  any  candidate  Is  nominated  by 
more  than  one  certificate  of  nomination,  he 
must  by  a  writing,  signed  and  verified  by 
him  and  filed  with  the  officer  where  the  cer- 
tificate of  nomination  la  filed,  choose  which 
of  such  party  designations  he  desires  to  have 
his  name  printed  under.  Such  writing,  If 
filed  with  the  secretary  of  state,  must  be 
filed  at  least  twenty-seven  days  before  the 
day  of  election,  •  •  •  and  If  any  such 
candidates  shall  not  have  so  chosen,  his 
name  shall  be  placed  apon  the  ballot  under 
the  designation  of  the  party  named  In  the 
certificate  of  bis  nomination  which  was  first 
filed."  Mr.  Llvernash  declined  to  make  the 
election  contemplated  by  the  law,  and  the 
secretary  of  state,  relying  upon  the  plain 
language  of  the  statute,  has  refused  to  cer- 
tify to  tbe  registrar  of  voters  that  Mr.  Llver- 
nash has  been  nominated  by  the  Democratic 
party.  If  the  provisions  of  the  law  above 
quoted  are  valid,  Mr.  Llvemash's  name  will 
appear  upon  the  ballot  but  once,  and  that  un- 
der the  party  designation  of  the  "Union  La- 
bor Party,"  while  under  the  party  designa- 
tion "Democratic  Party,"  and  in  the  space 
set  apart  for  the  printing  of  the  name  of  the 
nominee  for  tbe  house  of  representatives, 
will  be  printed  "No  Nomination."  It  Is  in- 
sisted by  petitioner  that  the  provisions  of  the 
law  which  work  this  result  are  Illegally  dis- 
criminating, and  violative  of  sections  11  and 
21  of  article  1  of  the  constitution  of  this 
state. 

The  course  of  the  secretary  of  state,  re- 
8{)ondent  herein,  is  Justified  not  only  by  the 
letter  of  the  law,  but  by  the  decisions  of  the 
courts  of  la^  resort  of  at  least  three  states 
which  have  had  the  same  question  under 
consideration.  The  Michigan  supreme  court, 
in  Todd  V.  Commissioners,  104  Mich.  474,  62 
N.  W.  564,  64  N.  W.  496,  29  L.  R.  A.  330, 
the  Ohio  supreme  court,  in  State  v.  Bode,  55 
Ohio  St.  224,  45  N.  E.  195,  34  L.  R.  A.  498, 
60  Am.  St.  Rep.  696,  and  the  supreme  court 
of  Wisconsin,  in  State  v.  Anderson,  100  Wis. 
523,  76  N.  W.  482,  42  L.  R.  A.  239,  have  one 
and  all  decided  that  statutes  essentially  sim- 
ilar to  ours  were  not  unconstitutional,  im- 
reasonable,  or  discriminating.  The  only  dif- 
ference of  consequence  between  our  law  and 
that  which  those  courts  had  under  review  is 
that  ours  requires  the  printing  in  the  blank 
space  reserved  for  the  name  of  the  candi- 
date the  words  "No  Nomination,"  while  by 
the  other  statutes  the  space  is  left  blank.  In 
the  one  case,  therefore,  the  law  puts  before 
the  voter  the  positively  misleading,  and,  in- 
deed, untruthful,  statement  that  the  party 
has  made  no  nomination,  while  in  the  other, 
by  a  vacancy,  it  merely  Ignores  the  fact  of 
such  nomination.  This,  however,  is  a  minor 
consideration,  and  the  legal  principles  which 
should  govern  are  as  applicable  to  the  one 
statute  as  to  the  other.    Notwithstanding  the 


great  respect  Justly  owing  to  the  decisions  of 
the  courts  to  which  we  have  referred, — a  re- 
spect which  is  here  fully  accorded,— we  can- 
not yield  assent  to  the  reasoning  upon  which 
their  conclusions  are  based.  It  is  said  that 
the  law  Is  imiform  in  its  operation,  because 
it  applies  equally  to  each  and  every  candi- 
date; that  as  no  candidate  can  have  bis 
name  placed  upon  the  ballot  but  once,  and 
as  no  candidate  can  come  before  the  people 
as  having  received  the  nomination  of  more 
than  one  political  party,  therefore,  the  uni- 
formity required  by  law  is  observed  and  pre- 
served. Such  discrimination  as  may  be 
shown  to  exist  Is  said  to  be  Inevitable  and 
not  necessarily  objectionable,  while,  as  to  tbe 
qualification  feature,— tbe  qualification  which 
compels  the  nominee  to  elect  tbe  party  un- 
der whose  designation  his  name  shall  be 
placed,— it  is  said  that  the  right  of  the  indi- 
vidual to  vote  for  the  candidate  of  his  choice 
is  In  no  way  interfered  with.  Tbe  concep- 
tion of  the  court  in  reaching  these  conclu- 
sions is  best  expressed  by  the  following 
quotation  from  the  carefully  considered  case 
of  State  V.  Anderson,  above  cited.  There  it 
is  said:  "Mere  party  fealty  and  party  senti- 
ment, which  influences  men  to  desire  to  be 
known  as  members  of  a  particular  organi- 
zation, are  not  the  subjects  of  constitutional 
care.  It  deals  with  individual  right  of  the 
citizen  to  vote  for  the  candidate  of  his  choice, 
and  if  that  be  not  impaired,  and  reasonable 
opportunity  be  furnished  for  equal  repre- 
sentation on  the  official  ballot  under  a  party 
designation,  no  unjust  discrimination  can 
successfully  be  claimed.  Men  are  supposed 
to  stand  for  principles  when  placed  in  nomi- 
nation by  political  parties,  and,  when  tbe 
candidates  of  one  party  are  Identical  with 
those  of  another,  it  is  supposed,  and  not  un- 
reasonably, that  for  tbe  time  being,  at  least, 
though  there  be  two  organizations,  there  Is 
but  one  platform  of  principles,  and  that  one 
party  designation  on  the  official  ballot  will 
satisfy  all  legitimate  requirements  of  both. 
The  confusion  and  uncertainty  that  would 
arise  In  such  a  case  from  tbe  double  print- 
ing of  names  furnishes  a  strong  reason  for 
prohibiting  it,  and  that,  with  the  other  rea- 
sons mentioned,  strongly  supports  the  wis- 
dom of  the  prohibition  as  a  proper  legislative 
regulation." 

Throughout  the  opinions  In  all  these  cases 
It  would  seem  that  attention  has  been  paid 
to  the  right  of  the  individual  voter,  which, 
after  all,  is  only  incidentally  here  involved, 
to  the  exclusion  of  the  rights  of  political  par- 
ties and  of  the  rights  of  the  nominees  whom 
they  have  selected.  If  It  be  conceded  that 
there  is  no  vital  impairment  of  tbe  right  of 
the  individual  voter  in  prohibiting  the  name 
of  the  nominee  from  being  placed  upon  the 
ballot  more  than  once,  even  when  tbe  nom- 
inee is  the  chosen  candidate  of  more  than 
one  recognized  political  party,  this  by  no 
means  disposes  of  the  rights  of  the  political 
parties,  or  of  the  rights  of  the  nominees  of 
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Mch  parties,  with  the  exercise  of  which  the 
legislature  has  seen  fit  to  Interfere.  It  may 
be  that  In  the  ideal  democracy,  where  intelli- 
gence is  nnlversal  and  knowledge  wide- 
spread, the  state.  If  it  adopted  the  secret 
ballot,  would  do  no  more  than  print  the  des- 
ignation of  the  offices  to  be  filled,  leaving 
blank  spaces  for  the  voters,  within  which 
they  could  indicate  the  man  or  men  of  theh: 
choice.  But  imder  our  system  the  state  has 
gone  much  farther  than  this.  It  has  recog- 
nized the  existence  of  different  political  par- 
ties; has  prescribed  the  machinery  by  wliich, 
and  by  which  alone,  they  can  hold  conven- 
tions and  select  their  nominees;  has  pre- 
scribed rules  and  regulations  touching  the 
form  and  matter  of  the  official  ballot,  and 
upon  that  official  ballot  has  arranged  that 
political  parties  and  their  nominees  shall 
have  their  appropriate  places,  and  that  there 
shall  be  conveyed  to  all  the  voters  the  infor- 
mation as  to  each  nominee  that  he  is  the 
chosen  candidate  of  at  least  one  political 
party.  But  having  gone  so  far,  and  having 
made  of  Itself  an  Information  bureau.  It  be- 
comes the  duty  of  the  state  to  convey  In- 
formation that  Is  exact,— that  is  fair  to  all 
political  parties,  and  fair  to  the  nominees  of 
all  political  parties,  as  well  as  fair  to  the 
voter  at  the  polls.  Therefore,  to  the  enact- 
ment of  a  valid  law  upon  such  matters,  by 
uniformity  of  operation.  Justice  must  be  done 
to  all  political  parties  and  to  all  their  nomi- 
nees; and  this,  we  think,  the  law  under  con- 
sideration fails  to  do,  for  the  following  rea- 
sons: 

It  certainly  must  be  true  that  a  political 
party  In  convention  assembled  may  nominate 
whomsoever  it  pleases  for  any  office,  provid- 
ed that  person  have  the  proper  legal  qualifi- 
cations. It  is  a  drastic  interference  with  the 
rights  of  such  political  parties  to  refuse  any 
recognition  to  any  of  Its  nominees  twcause, 
and  only  because,  some  other  political  party 
has  likewise  seen  fit  to  nominate  him.  Nor 
do  we  find  any  answer  to  this  in  the  lan- 
guage above  quoted  from  the  Wisconsin  su- 
preme covat,  to  the  effect  that  "men  are  sup- 
posed to  stand  for  principles  when  placed  in 
nomination  by  political  parties,  and,  when 
the  candidates  of  one  party  are  identical 
with  those  of  another.  It  is  supposed,  and  not 
unreasonably,  that  for  the  time  being,  at 
least,  though  there  should  be  two  organiza- 
tions, there  is  but  one  platform  of  principles, 
and  that  one  party  designation  on  the  official 
ballot  will  satisfy  all  legitimate  requirements 
of  both."  Such  a  supposition,  even  if  it  have 
any  foundation  in  fact,  is  not  a  legal  pre- 
sumption; nor  Is  it  a  supposition  which 
should  be  allowed  in  any  way  to  control  the 
rights  of  political  parties  in  their  councils 
and  determinations.  There  is  nothing  In  the 
law  to  prevent  the  Republican  and  the  Dem- 
ocratic parties,  or  any  other  two  or  more 
political  parties,  from  selecting  the  same 
man  as  their  candidate  for  any  political  of- 
fice known  to  the  constitution  of  the  United 


States  or  state;  and,  if  any  confusion  of  po- 
litical principles  should  thereby  result,  that 
Is  a  matter  wholly  for  the  political  parties 
themselves,  and  not  at  all  for  either  the  leg- 
islature or  the  courts.  There  can  be  no  solid 
foundation  In  reason,  therefore,  for  depriv- 
ing one  political  party  of  the  right  to  have 
placed  upon  its  ballot  the  names  of  Its  nomi- 
nees, solely  because  some  other  political  par- 
ty has  seen  fit  to  select  the  same  men.  From 
the  moment  that  the  legislature,  under  the 
Australian  ballot  law,  saw  fit  to  recognize 
political  parties  as  entitles,  and  to  circum- 
scribe their  spheres  of  action,  it  became  its 
duty  to  treat  all  Justly  and  impartially;  and 
it  Is  unjust,  dlBcrlminadng,  and  illegal  to 
deprive  in  tlils  Instance  the  Democratic  party 
of  the  right  to  place  the  name  of  its  nomi- 
nee for  the  house  of  representatives  upon  the 
official  ballot,— an  injustice  which  is  accentu- 
ated by  the  fact  that  In  addition  to  this  re- 
fusal the  state  officially  conveys  the  false  in- 
formation to  its  voters  that  the  Democratic 
party  has  made  no  nomination  whatsoever 
for  the  office. 

Nor  when  the  rights  of  the  nominee  are 
considered  will  this  law  be  found  any  more 
satisfactory.  It  is  not  a  question  of  "party 
fealty"  or  "party  sentiment,"  and  it  only  dis- 
poses of  those  rights  by  sweeping  them  away 
to  say  that  "mere  party  fealty  and  party 
sentiment  which  influences  men  to  desire  to 
be  known  as  members  of  a  particular  organ- 
ization, are  not  the  subjects  of  constitutional 
care."  It  Is  admitted  that  any  nominee  has 
the  right  to  insist  that  his  name  shall  be 
placed  upon  the  official  ballot,  not  only  in 
its  appropriate  place,  but  with  suitable  print- 
ed words,  to  Inform  the  voter  that  be  is  the 
nominee  of  a  particular  political  party.  Mr. 
Livemash,  In  the  case  at  bar,  has  the  unques- 
tioned right,  under  our  election  laws,  to  Insist 
that  bis  name  shall  appear  upon  the  ballot 
as  the  nominee  of  the  Union  Labor  party, 
and  he  may  compel  the  enforcement  of  this 
right  by  mandate.  In  this  instance,  there- 
fore, the  state  has  seen  fit  to  recognize  the 
desire  of  men  to  be  known  as  members  of  a 
particular  political  organization,  and  has  giv- 
en them  a  right  enforceable  at  law.  Why,  If 
it  be  the  nominee's  right  to  have  the  Infor- 
mation conveyed  to  the  voters,  and  If  it  be 
the  state's  duty  to  convey  the  Information 
that  he  Is  the  choice  of  one  political  party, 
should  the  law  deprive  him  of  the  right  to 
have  the  electors  know  that  he  is  the  choice 
of  more  than  one  party?  The  answer  to 
this  question  will  be  found  In  what  must 
have  been  the  Intent  of  the  lawmakers,— to 
prevent  the  combination  or  fusion  of  two  or 
more  political  parties  by  their  selection  in 
common  of  the  same  candidates.  But  until 
it  Is  pointed  out  to  us  that  such  a  combina- 
tion or  such  a  fusion  Is  violative  of  the  con- 
stitution of  the  United  States  or  of  this  state, 
or  Is  against  public  policy,  it  must  be  held 
that  the  legislature  herein  has  sought  to  ex- 
ercise  Illegal   control   over    political   parties 
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and  tbelr  nominees,  and  In  so  doing  has  aim- 
ed an  unwarranted  blow  at  a  vital  principle 
of  our  republican  government  If  it  be  con- 
ceded, as  we  think  it  must,  that  a  political 
party  has  the  right  to  nominate  (with  a  lim- 
itation of  legal  qualification)  any  one  for  of- 
fice whom  it  sees  fit  to  select,  it  follows  that 
the  nominee,  nnder  our  present  ballot  sys- 
tem, has  the  corresponding  right  to  have  his 
name  placed  upon  the  ticket  as  the  nominee 
of  such  political  party  or  parties,  and  upon 
the  state  is  Imposed  the  correlative  duty  of 
seeing  that  this  is  done.  Whether  it  be  done 
by  printing  the  name  of  the  same  candidate 
nnder  the  designation  of  each  political  party 
whose  nomination  be  has  received,  or  wheth- 
er It  be  done,  as  heretofore  It  has  been  done, 
by  printing  the  name  once,  followed  by  the 
names  of  the  different  parties  which  have 
selected  him,  is  immaterial;  but  it  is  certain 
that  in  some  appropriate  way  the  political 
parties,  and  the  nominees  of  those  parties, 
and  the  electors  may  insist  that  the  ballot 
shall  show  not  only  the  names  of  the  can- 
didates, but  of  what  and  of  how  many,  recog- 
nized political  parties  they  may  be  the  nom- 
inees. These  views,  we  think,  are  in  strict 
accord  with  the  principles  enunciated  by  this 
court  In  ESaton  ▼.  Brown,  96  Cal.  871,  31 
Pac.  250,  17  I*  R.  A.  607,  81  Am.  St  Rep. 
225,  and  Britton  v.  C!ommlssloners,  129  Cal. 
337,  61  Pac.  1115,  61  L.  R.  A.  116. 

We  conclude,  therefore,  that  the  provision 
of  the  law  forbidding  a  nominee's  name  to 
be  placed  upon  the  official  ticket  but  once, 
and  the  provision  of  the  law  requiring  the 
nominee  of  more  than  one  political  party  to 
make  his  election,  and  the  further  provision 
of  the  law  forbidding  bis  name  to  appear 
upon  the  ticket  excepting  as  the  nominee  of 
one  political  party,  and  the  further  provision 
of  the  law  requiring  that  the  words  "No 
Nomination"  shall  be  placed  in  the  blank 
space  reserved  for  a  candidate's  name,  under 
the  indicated  circumstances,  are  each  and  all 
Illegal  and  void,  and  that  the  petitioner  Is 
entitled  to  his  writ  as  prayed  for.  Let  the 
writ  issue  accordingly. 

We  concur:    VAN  DTKB,  J.;  TEMPLE,  J. 

BBATTY,  0.  J.  I  concur.  It  is  not  the 
duty,  and,  in  my  opinion,  not  the  proper 
function,  of  the  state,  to  furnish  information 
to  voters  as  to  the  party  connections  or  po- 
litical proclivities  of  the  candidates  whose 
names  appear  upon  the  official  ballot.  The 
task  of  supplying  that  character  of  informa- 
tion is  one  which  might  with  perfect  Justice 
and  much  greater  wisdom  be  left  to  other 
agencies.  But  when  the  state  does  assume 
In  its  legislation  the  necessity  or  utility  of 
printing  upon  the  face  of  the  ballot  a  state- 
ment showing  what  parties  have  nominated 
the  several  candidates,  that  statement  should 
contain  the  whole  truth,  and,  above  all 
things.  It  should  not  be  made  obligatory  up- 
on the  officials  charged  with  the  duty  of  pre- 


paring the  ballot  to  print  on  Its  face  the  false 
statement  that  a  party  which  has  made  a 
nomination  for  a  particular  office  has  in  fact 
made  no  nomination.  Such  a  provision  is  a 
plain  violation  of  the  principle  upon  which 
the  statute  is  framed.  The  voters  of  the 
state,  or  certain  classes  of  voters,  either  need 
or  do  uot  need  the  information.  If  they  do 
not  need  it  there  should  be  no  pretenses  of 
giving  it  If  they  do  need  it  there  should 
be  no  perversion  or  suppression  of  the  truth. 
The  existing  law  assumes  that  the  informa- 
tion is  needed,  but  commands  its  agents  to 
furnish  false  information.  What  is  the  mo- 
tive or  policy  which  requires  the  names  of 
party  candidates  to  be  printed  upon  a  dis- 
tinctive party  ticket?  Evidently  It  is  intend- 
ed as  a  guide  to  those  voters,  who.  being  per- 
sonally Ignorant  of  the  merits  or  qualifica- 
tions of  the  rival  candidates,  would  exercise 
their  choice  In  favor  of  the  candidate  named 
by  their  party  convention.  The  law  itself 
assumes  the  existence  of  such  a  class  of  vot- 
ers, and.  In  the  nature  of  things,  the  class 
must  be  a  large  one.  To  deprive  one  candi- 
date of  the  votes  he  would  receive  from  this 
class  of  voters,  by  making  the  ballot  declare 
that  his  party  has  made  no  nomination,  is  an 
injustice  to  him  and  to  the  electors  of  his 
party.  The  right  to  be  chosen  to  a  public 
office  is  as  much  a  constitutional  right  as  the 
right  of  suffrage,  and  to  deprive  any  person 
possessing  the  constitutional  qualifications 
for  office  of  the  opportunity  of  competing 
with  other  candidates  upon  equal  terms  is  a 
denial  of  his  constitutional  rights.  Each 
competitor  Is  entitled  to  receive  not  only  the 
votes  of  every  elector  who  supports  him  up- 
on the  ground  of  personal  preference,  but  of 
all  who  would  support  him  as  their  party 
nominee.  And  If  the  same  person  is  nomi- 
nated by  more  than  one  party,  he  has  the 
same  right  to  have  that  fact  appear  upon  the 
ballot  as  other  candidates  have  to  appear  as 
the  nominees  of  one  party.  The  rights  of 
the  electors  are  the  same  as  the  rights  of  the 
candidates,  and  the  rights  of  the  parties 
spring  from  the  rights  of  the  electors.  All 
our  election  laws  recognize,  in  their  sub- 
stance and  spirit,  that  the  only  effective  po- 
litical action  under  a  free  constitution  is  that 
which  is  exercised  by  combination  of  voters 
through  the  medium  of  party  organization, 
and  it  follows  that  any  discrimination 
against  parties  or  their  candidates  Is  a  dis- 
crimination against  the  electors  composing 
the  party.  These  considerations  condemn 
the  provision  here  assailed,  and  they  con- 
demn it  upon  constitutional  grounds.  In  the 
case  of  Eaton  v.  Brown,  96  Cal.  375,  31  Pac. 
251.  17  L.  R.  A.  697,  81  Am.  St  Rep.  225. 
this  court  said  of  a  similar  provision  in  an 
earlier  statute:  "Upon  these  grounds  we 
hold  that  this  provision  destroys  the  Just 
and  equal  and  uniform  operation  which  In  an 
election  law,  of  all  others,  Is  demanded  no 
less  by  the  express  terms  of  our  funda- 
mental law  than  by  the  genius  and  spirit  of 


Utah) 


ANNIE  LAURIE  MIX.  CO.  t.  BOSS  MIN.  A  MILL  CO. 


465 


«ur  Institutions."  Tlie  law  there  under  con- 
sideration gave  an  opportunity  to  every  elect- 
or to  cast  bis  vote  for  the  candidates  of  bis 
cbolce,  but  It  subjected  certain  classes  of 
voters  to  the  alternative  of  partial  disfran- 
chisement or  to  the  risk  of  total  disfranchise- 
ment unless  they  marked  their  ballots  in  a 
'different  and  more  inconvenient  method  than 
that  prescribed  for  other  classes  of  voters. 
This  would  have  constituted  no  valid  objec- 
tion to  tbe  law,  In  the  estimation  of  the 
Judges  who  concurred  In  the  decisions  cited 
from  the  supreme  courts  of  Michigan,  Ohio, 
;)nd  Wisconsin,  and  referred  to  in  Justice 
IIEXSHAW'S  opinion,  all  of  which  proceed 
upon  the  principle  that  an  election  law  is 
not  unconstitutional  if  it  gives  every  elector 
an  opportunity  of  expressing  his  choice,  al- 
though, as  t)etween  difFerent  classes  of  elect- 
ors, It  may  give  some  a  better  opportunity 
than  it  allows  to  others,  or,  in  other  words, 
it  is  open  to  no  constitutional  objection,  if, 
while  assuming  the  necessity  of  imparting 
<ertaln  information  to  the  voters,  it  gives 
<'orrect  information  to  some  and  false  in- 
formation to  others.  Those  decisions,  also, 
are  partly  based  upon  the  absence  of  any 
constitutional  provision  expressly  granting  to 
<andidates  the  right  to  have  their  names 
printed  more  than  once  on  the  official  ballot. 
I  have  not  taken  the  time  to  look  up  the  date 
of  the  adoption  of  the  constitutions  under 
which  those  cases  arose,  but  If,  like  our  own, 
they  were  adopted  long  before  the  ofScIal 
ballot  was  heard  of.  It  is  not  strange  that 
they  contain  no  provisions  regulating  Its 
form  or  contents.  Certainly  it  is  a  circum- 
stance of  no  importance  that  no  specific  pro- 
visions on  the  subject  are  to  be  found  in  our 
constitution,  if,  as  held  In  Eaton  v.  Brown 
and  Britton  v.  Commissioners,  129  Oal.  337, 
«1  Pnc.  1115,  51  L.  R.  A.  115,  its  general  pro- 
visions In  regard  to  imiformlty  and  regularity 
of  laws  are  broad  enough  to  embrace  such 
discriminations  as  were  there  condemned. 

For  these  reasons,  as  well  as  for  the  rea- 
sons stated  by  Justice  HENSHAW,  I  concur 
in  the  Judgment  awarding  a  peremptory 
writ. 

HARRISON.  J.    I  dissent. 

McFARLAND,  J.  I  dissent,  and  think 
that  the  writ  should  be  denied.  If  other  du- 
ties permit,  I  will  hereafter  state  the  grounds 
of  my  dissent. 

GAROUTTE,  J.  I  dissent  from  the  con- 
clusion declared  in  this  case.  Nearly  three- 
fourths  of  the  states  of  this  Union  at  tbe 
present  time  conduct  their  elections  under 
some  form  of  the  Australian  ballot  law.  In 
every  one  of  those  states  a  provision  is  found 
in  the  law  similar  to  that  which  is  here  de- 
clared uDConstltational.  It  is  thus  apparent 
that  the  Importance  of  such  a  provision  in 
the  law  is  recognized  and  established.  And 
-every  time  the  validity  of  that  provision  has 
70  P.— 30 


come  before  the  highest  courts  of  the  various 
states  It  has  been  declared  constitutional. 
Those  cases  are  cited  In  the  main  opinion, 
and  are  from  the  highest  courts  of  Michigan, 
Ohio,  and  Wisconsin.  And  in  the  past  few 
days  we  read  in  the  public  press  that  this 
provision  of  the  law  bas  been  sustained  by 
the  appellate  court  of  Kansas.  It  appears 
to  be  conceded  by  the  main  opinion  that  this 
provision  is  not  unconstitutional  as  interfer- 
ing with  the  rights  of  the  individual  voter. 
This  concession  being  made,  then,  to  my 
mind,  there  Is  nothing  left  In  this  case.  For 
I  do  not  appreciate  the  proposition  advanced 
in  the  main  opinion  to  the  point  that  a  po- 
litical party  has  constitutional  rights.  I  have 
not  been  able  to  find  that  either  tbe  consti- 
tution of  the  state  or  the  United  States  in 
any  way  refers  to  political  parties.  The 
question  here  before  the  court  is  as  to  the 
power  of  the  legislature  In  prescribing  the 
form  of  the  ballot,  and  as  intimated  in  Brit- 
ton V.  Commissioners,  129  Cal.  337,  61  Pac. 
1115,  61  L.  R.  A.  115,  heretofore  cited.  If  such 
had  been  the  question  in  that  case  tbe  con- 
clusion would  have  been  the  other  way.  For 
It  is  there  said,  "This  is  not  a  mere  mat- 
ter of  regulation,  as  in  the  case  of  the  elec- 
tion ballot."  Here  the  question  is  simply 
a  mere  matter  of  regulation  as  to  the  form 
of  the  election  ballot.  Under  this  provision, 
all  parties  are  treated  alike,  all  candidates 
are  treated  alike,  and  all  voters  of  the 
law  are  treated  alike.  Under  those  condi 
tions,  I  do  not  see  how  the  law  can  be  de 
clared  unconstitutional.  If  the  general  rea« 
sonlng  found  In  the  main  opinion  in  this  case, 
as  well  as  in  the  Britton  Case,  be  constitu- 
tionally sound,  then  the  whole  Australian 
ballot  law  of  this  state  will  be  set  aside  the 
first  time  an  assault  upon  constitutional 
gn^ounds  Is  made  upon  It.  For  I  find  by  that 
law  that  parties  polling  less  than  a  certain 
percentage  of  the  votes  cast  at  the  last  gen- 
eral election  are  not  entitled  to  hold  conven- 
tions, and  have  their  candidates  go  upon  the 
ballot  as  nominees  of  those  conventions. 

For  the  foregoing  reasons,  I  dissent  from 
the  conclusion  declared. 


ANNIE  LAURIE  MIN.  CO.  v.  ROSS  MIN, 

&  MILL.  CO. 

(Supreme  Court  of  Utah.     Nov.  3,  1902.) 

MINES— APPEAL— FINDINGS— SUFFICIENCY 
OF  EVIDENCE. 

1.  Where  on  appeal  the  preponderance  of  the 
proof  supports  the  findings  of  fact,  they  will 
not  be  disturbed. 

Appeal  from  district  court,  Sevier  county; 
W.  M.  McCarty,  Judge. 

Action  by  tlie  Annie  Laurie  Mining  Com- 
pany against  the  Ross  Mining  &  Milling 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

M.  M.  Warner  and  Jacob  Evans,  for  ap- 
pellant.   E.  E.  Hoffman,  for  respondenLl 
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BARTCH,  J.  This  Is  an  action  to  recover 
damages  from  tbe  defendant  for  Injury  to  a 
flume  constructed  and  used  to  convey  water 
to  a  power  plant  for  tbe  purpose  of  gener- 
ating power  to  run  the  plaintiff's  quartz  mill, 
and  to  obtain  relief  by  Injunction.  It  was 
charged  In  tbe  complaint  tbat  tbe  defendant, 
wblle  constructing  a  tunnel,  wrongfully,  un- 
lawfully, and  negligently  rolled  rocks  and  de- 
bris across  tbe  flume,  thereby  breaking  it  so 
tbat  it  would  not  carry  water,  and  tbat  such 
acts  would  be  continued  unless  enjoined. 
Tbe  answer  averred,  among  other  things,  that 
tbe  plaintiff,  wblle  the  defendant  was  the 
owner  and  in  tbe  possession  of  a  certain  min- 
ing claim,  called  "Ross  Mine  No.  2,"  without 
the  consent  of  tbe  defendant,  and  without  any 
right,  title,  or  authority  of  law,  and  as  a 
trespasser,  entered  upon  said  mining  claim, 
and  constructed  tbe  flume  In  question  across 
the  claim;  tbat  in  order  to  develop  that 
claim,  with  others,  for  the  purpose  of  extract- 
ing ore,  it  was  necessary  to  construct  tun- 
nels and  drifts  and  make  excavations;  that, 
in  doing  such  development  work,  large  quan- 
tities of  earth  and  rock  were  removed  and 
deposited  upon  the  surface  of  the  claims; 
and  tbat  such  rock  and  material,  on  account 
of  the  steepness  of  tbe  mountain  side  upon 
which  the  mining  claims  and  flume  were 
located,  rolled  down  upon  tbe  flimie,  and 
caused  the  damage  to  it  of  which  complaint 
is  made.  At  tbe  trial  the  main  issue  was  as 
to  whether  or  not  tbe  defendant's  mining 
claims  embraced  tbe  land  upon  which  the 
flume  was  constructed.  As  to  this  Issue  tbe 
evidence  is  conflicting,  some  being  to  the  ef- 
fect tbat  tbe  flume  was  constructed  upon  and 
across  the  Ross  mine  No.  2,  bdow  the  tunnel, 
and  some  to  the  effect  that  such  flume  is  lo- 
cated upon  tbe  public  lands  of  tbe  United 
States,  without  the  limits  of  tbe  mining 
claims.  Tbe  court  entered  a  decree  in  favor 
of  tbe  plaintiff,  and  tbe  defendant  appealed. 

Tbe  appellant  relies  on  two  points  for  a 
reversal,  and  these  relate  to  tbe  eighth  and 
ninth  findings  of  fact  which  read:  "(8) 
That  on  tbe  16th  day  of  July,  1808,  tbe  de- 
fendant's grantors  located  tbe  Ross  group  of 
mining  claims,  composed  of  Ross  No.  1,  Ross 
No.  2,  Ross  No.  3,  and  Ross  No.  4;  tbat  said 
Ross  No.  2,  as  staked  off  by  tbe  locators,  Is 
775  feet  wide  at  the  south  end,  and  more 
than  600  feet  wide  at  the  north  end;  that 
from  tbe  discovery  point  of  Ross  mine  No.  2, 
which  discovery  point  is  in  tbe  south  end 
line  of  said  Ross  mine  No.  2,  tbe  distance  Is 
475  feet  to  the  southwest  comer  stake  on  said 
Ross  mine  No.  2,  which  comer  stake  was, 
until  after  the  commencement  of  this  action, 
marked  the  southwest  comer  stake  of  Ross 
mine  No.  1 ;  that  the  distance  from  the  north 
end  center  stake  of  said  Ross  mine  No.  2  is 
more  than  300  feet,  and  that  by  taking  the 
external  boundaries  of  said  Ross  mine  No.  2, 
as  shown  by  the  stakes  of  the  defendant,  tbe 
said  flume  falls  within  the  exterior  boundary 
lines  of  said  Ross  mine  No.  2,  but  by  allow- 


ing the  defendant  only  300  feet  on  each  ride 
of  the  vein  (tbat  is,  300  feet  on  each  side  of 
the  straight  line  coimectlng  the  north  and 
center  stake  and  tbe  point  of  discovery),  as 
required  by  law,  and  tbe  calls  of  the  location 
certificate  thereof,  no  portion  of  said  flume 
crosses  or  touches  said  Ross  mine  No.  2.  (9> 
That  said  flume,  or  any  part,  is  not  within 
800  feet  from  the  center  of  the  vein,  or  Ross 
mine  No.  2,  but  is  more  than  350  feet  from 
tbe  center  of  the  vein,  and  would  be  entirely 
outside  of  the  boundaries  and  limits  of  said 
mine,  were  the  boundaries  limited  to  300 
feet  on  each  side  from  the  center  of  tbe  vein, 
as  required  by  law."  It  is  insisted  that  these 
flndlngs  are  neither  warranted  nor  supported 
by  tbe  evidence.  This  contention  does  not 
appear  to  be  sustained  by  tbe  record.  There 
is  evidence  showing  tbat  tbe  claims  men- 
tioned in  the  findings  were  located  in  the 
form  of  a  parallelogram,  3,000  feet  long, 
north  and  south,  and  1,200  feet  wide;  tbat 
Ross  No.  2  and  No.  4  claims  formed  the  west 
half  of  the  group;  tbat  tbe  north  end  line  of 
the  Ross  No.  4  is  identical  with  tbe  south 
end  line  of  No.  3;  tbat  tbe  discovery  monu- 
ments of  claims  Nos.  2  and  4  were  placed 
within  10  or  16  feet  of  each  other,  on  the 
lode  or  center  line  of  the  claims,  the  one  on 
No.  2  being  placed  at  the  south  end  center 
of  tbe  claim,  and  tbe  one  on  Na  4  at  the 
north  end  center;  that  the  discovery  on  No. 
2  was  washed  away,  but  the  one  on  No.  4 
still  remains;  that  on  No.  2  is  located  the 
tunnel,  during  tbe  excavation  of  which  the 
flume  In  question  was  injured;  and  that  no 
part  of  the  flume  Is  within  300  feet  of  tbe 
lode  or  center  line  ot  that  claim.  There  is 
also  other  testimony  In  the  record  tending  to 
show  tbat  the  flume  la  without  tbe  limits  of 
the  mining  claims,  and  then  there  Is  consid- 
erable evidence  to  the  effect  that  tbe  flume 
was  constructed  within  tbe  limits  of  Ross 
No.  2  claim;  but  we  think  the  preiwnderance 
of  the  proof  Is  to  the  contrary,  and  hi  sup- 
port of  the  findings.  Under  snch  drcnmstan- 
ces,  this  court  will  not  disturb  the  findings  of 
fact,  and  tbe  Judgment  must  be  affirmed, 
with  costs.    It  is  so  ordered. 

BARKIN.  J„  and  HART,  District  Jndge, 
concur. 


STATE    ex    rel.    SAMMON    v.    CHATTER- 
TON,  Secretary  of  State. 

(Supreme  Court  of  Wyoming.    Oct  18,  1902.> 

HLEC5TI0NS-CBRTIFICATB     OP    NOMINATION— 

FILI  NO— MAN  D  AMU8— PBTITION— 

SCOPE)   OF   PROCEEOINQ. 

1.  Where  certificates  of  nomiuation  for  an 
officer  to  be  elected  at  a  general  election  by 
the  electors  of  a  district  greater  than  a  coun- 
ty are  required  to  be  filed  not  less  than  40 
oaya  before  the  day  of  election,  a  petition  for 
mandamus  to  compel  the  secretary  of  state  to 
receive  and  file  a  certificate  of  nomination  for 
the  election  held  November  4.  1902,  recitins 
that  the  certificate  was  prraoited  "on  the 
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day   of  September,   1802,"   was  Insnfll- 

dent,  giuce.  It  it  wai  presented  after  Septem- 
ber 2otb,  it  was  not  filed  in  time. 

2.  The  date  of  expiration  of  the  term  of  of- 
fice of  district  jndge  cannot  be  determined  on 
in  application  for  mandamus,  by  a  candidate 
(or  tbat  office,  to  compel  the  secretary  of  state 
to  file  a  certificate  of  nomination  therefor. 

3.  A  controrersy  existed  as  to  the  expiration 
of  the  term  of  office  of  a  district  judge,  and 
the  secretary  of  state,  under  the  advice  of  the 
attorney  general  that  it  did  not  expire  until 
Janaary,  19(^,  made  no  proclamation  for  the 
election  of  a  judge  to  fill  his  office  at  the  elec- 
tion held  in  November,  1902,  and  no  candi- 
dates were  nominated  by  the  various  political 
parties  for  that  office.  Held  that,  under  such 
circumstances,  mandamus  would  not  be  grant- 
ed to  compel  the  secretary  of  state  to  accept 
the  certificate  of  an  independent  nominee  for 
that  office  at  sach  election. 

Application  by  the  state,  on  relation  of 
John  W.  Sanunon,  for  an  altemative  writ 
of  mandamus  against  Fenlmore  Chatterton, 
secretary  of  state.    Application  denied. 

J.  U.  Ryckman,  for  relatw.  J.  A.  Van 
Orsdel,  Atty.  Gen.,  for  defendant 

PER  CURIAM.  In  this  proceeding  the  re- 
lator seeks  a  writ  of  mandamus  requiring  the 
secretary  of  state  to  file  certain  certlllcates 
parporting  to  nominate  the  relator  for  the 
office  of  district  Judge  for  the  Third  Judicial 
district,  and  a  bearing  was  had  upon  the 
appllcatioD  for  the  allowance  of  an  altema- 
tlre  writ.  It  appears  by  the  petition  that 
three  certificates,  purporting  to  nominate  the 
relator  as  an  independent  candidate  for  the 
ofQce  aforesaid,  were  presented  to  the  sec- 
retary of  state  for  filing,  and  that  said  ofiS- 
clal  refused  to  file  them.  The  petition  fails 
to  disclose  the  date  when  they  were  so  pre- 
sented, other  than  by  an  allegation  that  they 
were  presented  "on  the  day  of  Sep- 
tember. 1902."  As  certificates  of  original 
nomination  for  offices  to  be  filled  at  the 
forthcoming  g^eneral  election  by  the  electora 
of  a  district  greater  than  a  county  are  re- 
quired to  be  filed  not  less  than  40  days  be- 
fore the  day  of  election,  It  is  apparent  that. 
If  they  were  presented  after  September  25tb, 
they  would  not  have  heea  filed  in  time.  The 
petition  is  therefore  insufflcient,  falling  to 
show  that  the  certificates  were  ofTered  at  the 
proper  office  within  the  time  prescribed  by 
law. 

It  is  insisted  by  the  attorney  general  that 
two  of  the  certificates  were  Insufficient,  for 
the  reason  that  they  were  sworn  to  before 
the  relator,  who  was  alone  the  interested 
party,  and  that  the  oath  and  Jurat  attached 
to  the  nomination  papers  fall  to  disclose  the 
official  character  of  the  officer  certifying 
thereto.  "Without  the  two  certificates  that 
are  sworn  to  before  Mr.  Sanunon  himself, 
he  would  have  no  standing,  since  the  third 
certificate  does  not  contain  the  names  of  a 
guffidoit  number  of  persons  to  make  an  In- 
dependent nomination  of  a  candidate  for  dis- 
trict Judge.  The  statute  requires  that  one 
of  tlte   signers  to  each  separate  certificate 


of  nomination  shall  swear  tbat  the  state- 
ments contained  therein  are  true,  to  the  best 
of  bis  knowledge  and  belief,  and  that  a  cer- 
tificate shall  be  annexed  to  each  oath.  Rev. 
St.  i  230.  Tills  is  an  Important  regulation. 
Only  electors  can  make  a  nomination  of  an 
Independent  candidate  for  office,  and  the  oath 
required  certifies  to  the  fact,  among  oth- 
ers, that  the  parties  making  the  nomination 
are  electors.  We  think  it  unnecessary  to  de- 
cide whether  or  not  the  fact  that  the  oath 
was  administered  by  the  i)erson  nominated 
renders  the  certificates  invalid,  if  timely  ob- 
jection be  made.  It  is  said  to  be  a  general 
rule,  referring  to  notaries  public,  that  if  the 
office  Is  substantially  interested  in  the 
transaction,  or  is  a  party  to  It,  he  is  incapa- 
ble of  acting  In  that  particniar  case.  21  Am. 
&  Eng.  Bnc.  Law  (2d  Ed.)  p.  56a  And  In 
lUlnols  the  court  said:  "The  propriety  of 
the  rule  that  oaths  and  affidavits  should  be 
taken  before  officers  who  are  disinterested 
and  unbiased  is  too  manifest  to  require  dis- 
cussion." But  in  the  case  then  before  the 
court  the  officer  was  held  to  have  been  dis- 
interested. Peck  V.  People,  163  111.  454,  39 
N.  E.  117.  We  hare  not  been  cited  to  any 
case,  however,  holding  Ineffective  a  paper 
like  the  one  In  question,  w  kindred  in  char- 
acter, sworn  to  before  a  party  interested  in 
it.  Such  a  practice  is,  to  say  the  least,  of 
doubtful  propriety.  But  we  do  not  care  to 
rest  our  conclusions  upon  tbat  ground,  nor 
upon  the  further  ground  tbat  upon  the  face 
of  the  petition  the  (^clal  character  of  the 
one  before  whom  the  papers  were  verified 
is  not  disclosed  either  by  a  recital  of  the  title 
of  his  office  in  the  body  of  the  affidavit  or 
Jurat  or  following  the  signature. 

For  much  broader  reasons,  we  think  the 
writ  must  be  denied.  It  is  alleged  in  the 
petition  that  the  term  of  office  of  the  pres- 
ent Judge  of  the  Third  district  wlU  expire 
on  the  1st  day  of  January,  1903.  No  other 
fact  is  alleged  that  would  furnish  a  basis 
for  the  right  claimed  to  make  a  nomination 
tor  tbat  office.  The  petition  does  not  disclose 
when  or  bow  the  present  incumbent  of  tbat 
office  was  chosen,  nor  for  what  term  he 
was  elected  or  commissioned.  The  general 
allegation  above  mentioned  may,  however, 
be  sufficient.  We  understand.  Indeed,  tbat 
Jndge  Craig  was  in  1897  appointed  to  the 
office  to  fill  the  vacancy  caused  by  the  resig- 
nation of  Judge  Knight  and  at  the  succeed- 
ing general  election  in  1898  was  elected  to 
the  office,  and  that  as  the  term  of  Judge 
ELnlght  would  have  expired  in  January,  1903, 
a  question  arose  whether  the  election  of 
Judge  Crnig  was  for  the  balance  of  the  un- 
expired term,  or  for  the  full  term  of  six 
years.  On  the  hearing  It  was  suggested  tbat 
the  secretary  of  state  had  not  Issued  any 
notice  for  an  election  of  Judge  of  the  Third 
district  and  that  there  had  been  no  procla- 
mation for  an  election  of  one  to  ffil  tbat 
office  at  the  ensuing  general  election;  that 
the  secretary  of  state  had  _ 
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opinion  of  the  attorney  general  that  the  term 
of  Judge  Craig,  the  present  incumbent,  did 
nut  expire  for  two  years,  and  tbat  the  peo- 
pie  generally  of  the  district  had  acted  uiran 
the  belief  that  no  election  for  district  Judge 
therein  was  to  occur  In  November;  and  that, 
under  the  same  belief,  no  nomination  had 
been  made  by  either  of  the  political  parties, 
and  the  time  for  making  nominations  had 
expired.  Although  the  petition  is  silent  in 
these  respects,  we  understand  it  to  be  con- 
ceded that  no  notice  has  been  given,  and  that 
no  other  nominations  have  been  made;  and 
It  Is  apparent  that  it  cannot  be  alleged,  even 
If  we  should  allow  time  for  an  amendment, 
tbat  notice  has  been  given  and  proclama- 
tion made.  This  state  has  adopted  what  is 
known  as  the  "Australian  Ballot"  system  of 
elections.  It  is  now  too  late  to  make  orig- 
inal nominations  for  the  office  of  district 
Judge,  to  be  voted  for  at  the  next  general 
election.  The  fact  that  neither  political 
party  has  nominated  a  candidate  for  the 
office  is  strongly  conclusive  of  a  general  un- 
derstanding that  an  election  to  that  office 
was  not  to  occur,  and  It  Is  evident  that, 
should  one  now  be  held,  a  large  proportion 
of  the  electors  of  the  district  would  be  prac- 
tically disfranchised,  so  far  as  that  office  is 
concerned.  It  is  true,  every  voter  is  ac- 
corded the  privilege  of  writing  the  name  of 
a  person  he  wishes  to  vote  for  upon  the  bal- 
lot. But  in  the  carrying  out  of  the  system 
adopted  in  this  state,  a  method  is  provided 
for  having  names  of  candidates  printed  upon 
the  ballot.  Tbat  is  an  important  privilege. 
The  statute  recognizes  political  parties,  and 
the  candidates  of  each  party  having  cast  a 
ceitain  proportion  of  the  vote  at  either  of 
the  last  two  preceding  general  elections  are 
placed  in  a  separate  column,  and  they  may 
all  be  voted  for  by  marking  a  cross  in  a 
square  at  the  head  of  the  column.  We  think 
it  clear  that  If  an  election  for  Judge  of  the 
Third  district  should  be  held  at  the  Novem- 
ber election,  under  existing  conditions,  a 
very  large  portion  of  the  voters  of  the  dis- 
trict would  be  prevented  from  freely  and 
fully  expressing  their  choice.  We  are  not 
prepared  to  hold  that  a  previous  proclama- 
tion that  a  particular  office  Is  to  be  voted 
for  at  a  general  election  is  in  all  cases  a 
condition  precedent  to  a  valid  election,  and 
we  do  not  so  bold.  Where,  although  such  a 
proclamation  has  not  been  given,  the  elec- 
tion proceeds,  and  the  electors  generally 
know  that  It  Is  to  occur,  and  the  people  have 
not  been  misled  by  the  failure  to  give  the 
required  notice.  It  might  be  held,  upon  good 
grounds,  that  the  election  was  a  valid  one. 
Manifestly,  the  people  have  been  generally 
misled  in  this  instance,  if,  indeed,  there 
ought  to  occur  an  election  for  the  office  in 
question.  Whether  such  an  election  should 
have  been  proclaimed  and  held,  we  do  not 
decide.  The  time  of  the  expiration  of  the 
term  of  office  of  the  present  incumbent  has 
not  been  considered,  nor  do  we  think  it  can 


properly  be  considered  In  this  proceeding. 
We  bold  that,  assuming  the  all3gation  to  be 
true  that  the  term  expires  in  January,  1903, 
a  valid  election  to  the  office  cannot  tie  had 
at  the  general  election  this  year.  A  con- 
sideration of  our  election  laws  has  convinced 
us  that  it  would  be  a  practical  impossibility 
to  hold  a  fair  and  legal  election  for  said 
office  under  the  conditions  that  would  be 
created  by  requiring  an  election  to  said  office 
to  be  held  at  this  time. 

These  views  are  sustained,  we  think,  by 
ample  authority.  People  v.  Weller,  11  Cal. 
77;  Foster  y.  ScarfT,  15  Ohio  St  532;  Adsit 
v.  Osmun,  84  Mich.  420,  48  N.  W.  31,  11  h. 
R.  A.  534;  Cook  v.  Mock,  40  Kan.  472.  20 
Pac.  259;  McCrary,  Elect.  S  147. 


PEOPLE  v.  CTJRIALB.    (Cr.  905.) 
(Supreme  Court  of  California.    Oct.  27,  1902.) 

WITNESSES— COMPETKNCT— HUSBAND  AND 
WIPE— CRIMINAL  VIOLENCE. 

1.  VioleDce  before  marriaee  is  not  within  the 
exception  in  Pen.  Code,  $  1322,  providing :  "Ex- 
cept •  •  *  iu  clases  of  criminal  violence  up- 
on one  by  the  other,  neither  husband  nor  wife 
is  a  competent  witness  •  *  *  against  the 
other  in  a  criminal  action." 

2.  Intercourse  with  a  female  under  the  age  ot 
16  years,  with  her  consent,  is  not  criminal  vio- 
lence, within  Pen.  Code,  §  1322,  providiug  that, 
except  in  case  of  criminal  violence,  husband  or 
wife  is  not  a  competent  witness  against  the 
other  in  a  criminal  action. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Bernardino 
county;    Benjamin  F.  Bledsoe,  Judge. 

Bartolo  Ourlale  was  convicted  of  rape,  and 
appeals.    Reversed. 

Henry  W.  Nlsbet,  for  appellant    Tlrey  U 
Ford,   Atty.   Gen.',   A.    A.   Moore,   Jr.,   Dep. 
I  Atty.  Gen.,  and  J.  W.  Curtis,  Dlst  Atty„  for 
the  People. 

COOPER,  0.  Defendant  was  convicted  of 
the  crime  of  rape,  and  sentenced  to  10  years 
in  the  state  prison  at  Folsom.  He  appeals 
from  the  Judgment  and  order  denying  his 
motion  for  a  new  trial. 

Tlie  facts  are  substantially  as  follows: 
Francesco  Petruccelli  is  the  father  of  Isa- 
bella, and  the  husband  of  Mrs.  Petruccelli, 
who  is  the  stepmother  of  Isabella.  In  De- 
cember, 1900,  and  for  some  time  prior  there- 
to, the  family  lived  in  San  Bernardina  The 
defendant  had  been  boarding  with  the  fam- 
ily, and  living  in  the  same  house,  for  about 
three  months.  The  daughter,  Isab^la,  was 
then  under  15  years  of  age,  but  had  been 
receiving  attentions  from  defendant,  going 
buggy  riding  with  him,  and  to  different 
places,  apparently  with  the  approlmtion  of 
the  parents.  He  had  asked  Isabella  to  mar- 
ry him,  but  it  Is  not  clear  that  she  had 
promised  to  do  so.  Isabella  had,  prior  to 
December  15,  1900,  promised  to  go  with  de- 
fendant to  Redlands,  for  the  purpose  of  bav- 
Jigitized  by  VJv. 
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Ine  bim  bay  ber  some  shoes  and  clothing. 
On  the  afternoon  of  said  day,  Isabella,  with 
the  consent  of  her  parents,  went  to  Bedlands 
(or  the  purpose  of  meeting  the  defendant. 
He  met  her  at  the  depot,  and  they  then 
■went   to   a   restaurant   and   had    "supper." 
After  that   they   went   to   the   shoe   store, 
where  defendant  bought  the  girl  a  pair  of 
shoes,  and  to  a  dry  goods  store,  where  he 
booght  cloth  for  a  dress,  and  gave  it  to  her. 
They  then  went  to  defendant's  room  in  the 
hotel  or  lodging  house,  where  they  slept  in 
the  same  bed,  and  had  sexual  intercourse. 
They  had  breakfast  together  next  morning, 
and  returned  on  the  train  together  to  San 
Bernardino,  and  together  went  to  the  bouse 
of  the  girl's  father.    The  girl  told  her  step- 
mother and  her  father  of  what  had  occur- 
red, and  it  does  not .  seem   that  defendant 
made  any  attempt  to  conceal   it    He  told 
the  stepmother  on  Sunday,  the  16th  of  De- 
cember, tbat  he  intended  to  marry  the  girl; 
and  on  Monday,  tbe  ITtb,  they  were  married, 
with  the  consent  of  tbe  girl's  father  and 
stepmother.    Tbe  father  went  with  defend- 
ant to  tbe  county  clerk's  office  to  get  tbe 
marriage  license,  and  made  an  affidavit  stat- 
ing that  be  was  the  father  and  guardian  of 
the  girl,  and  that  he  consented  to  the  mar- 
riage.   After   tbe   marriage   tbe   defendant 
and  Isabella  lived  together  as  husband  and 
wife  until  the  latter  part  of  June,  1001.    The 
information   was   filed   on  tbe  7tb  day  of 
September.  1901,  charging  tbe  defendant  with 
the  crime  of  rape  on  tbe  16tb  day  of  De- 
cember, 1900,  in  having  sexual  intercourse 
with    Isabella    Petruccelli,   then   and   there 
under  the  age  of  16  years.    Defendant's  wife, 
Isabella,   was  allowed,   under  his  objection, 
to  testify  against  blm  as  to  tbe  facts  occur- 
ring at  tbe  hotel  at  Bedlands,  and  which 
facts   are   here   claimed   to   constitute   tbe 
crime  of  rape.    It  is  claimed  tbat  tbe  ad- 
missloii  of  this  testimony   was  error,   and 
this  Is  tbe  controlling  question  in  the  case. 
It  is  provided  In  the  Penal  Code  (section 
1322):     "Except  wltb  tbe  consent  of  both, 
or  in  cases  of  criminal  violence  upon  one  by 
tbe  other,  neither  husband  nor  wife  is  a 
competent  witness  for  or  against  tbe  other 
in  a  criminal  action  or  proceeding  to  which 
one   or   both   are  parties."    The  defendant 
was  a  party,  and  his  wife  was  called  and 
testifled    against   him   without   his   consent. 
The  crlnae  charged  was  not  an  act  or  crime 
committed  by  defendant  upon  bis  wife.   Tbe 
crime  charged  was  upon  tbe  person  of  Isa- 
bella Petmccelll,  and  committed  before  she 
became  the  wife  of  defendant    "Criminal 
violence  upon  one  by  the  other"  means  what 
it  says, — criminal  violence  upon  the  wife  by 
the  husband,  or  criminal  violence  npon  the 
husband  by  tbe  wife.    The  statute  is  found- 
ed npon  public  policy.    It  prohibits,  in  gen- 
eral terms,  tbe  examination  of  one  spouse 
against  tbe  other,  without  his  or  her  con- 
sent    For   the   purpose   of   protecting  one 
sgainst  tbe  criminal  violence  of  the  other, 


the  statute  provides  further  that  tbe  pro- 
hibition shall  not  apply  to  cases  of  criminal 
violence  by  one  upon  the  other;  that  is,  by 
one  spouse  upon  tbe  other  spouse.  The  ex- 
ception does  not  extend  to  acts  committed 
before  the  marriage.  This  has  been  the  uni- 
form interpretation  of  similar  statutes  in 
other  states,  so  far  as  we  are  advised.  In 
State  V.  Evans,  138  Mo.  116,  39  S.  W.  402, 
CO  Am.  St  Rep.  549,  tbe  defendant  was 
charged  with  rape  upon  a  female  child  of 
the  age  of  13  years.  Defendant  and  tbe 
girl  were  afterwards,  and  before  the  finding 
of  tbe  indictment  lawfully  married.  The 
court  held  that  the  wife  was  not  a  compe- 
tent witness  as  to  tbe  act  tbat  took  place 
before  the  marriage.  In  the  opinion  it  is 
said:  "It  Is  urged  by  the  attorney  general 
that  this  case  falls  within  the  exceptions 
to  the  general  rule;  that  It  is  a  criminal 
injury  to-the  wife.  This  contention  ignores 
the  limitations  of  tbe  exception  itself.  Ex 
vi  termini,  a  wife  is  only  admitted  to  tes- 
tify concerning  criminal  injuries  to  herself, 
a  wife;  not  to  a  woman  who  was  not  at 
the  time  of  tbe  injury,  tbe  wife  of  tbe  de- 
fendant" Minnesota  has  a  statute  similar 
to  ours,  which  provides:  "A  husband  cannot 
be  examined  for  at  against  bis  vrlfe  without 
her  consent,  nor  a  wife  for  or  against  her 
husband  without  his  consent  •  *  •  but 
this  exception  does  not  apply  to  ♦  •  •  a 
criminal  action  or  proceeding  for  a  crime 
committed  by  one  against  tbe  other."  Gen. 
St  1894,  i  6662.  In  State  v.  Frey,  76  Minn. 
527,  70  N.  W.  518,  77  Am.  St  Rep.  660,  it 
was  held,  upon  an  indictment  for  rape  by 
tbe  husband  upon  tbe  wife  prior  to  marriage, 
and  when  she  was  of  the  age  of  14  years, 
tbat  she  was  Incompetent  to  testify.  It  was 
said  in  the  opinion,  "Tbe  statute  deals  with 
tbe  parties  in  the  marriage  relation,  and  not 
as  to  acts  committed  before  the  marriage." 
In  Texas  the  statute  is  similar  lo  oum,  ana 
the  exception  is,  "except  in  a  criminal  pros- 
ecution for  an  offense  committed  by  one 
Against  tbe  other."  Code  Cr.  Proc.  1895, 
art  775.  It  was  held  that  tbe  wife,  under 
tbe  above  statute,  could  not  be  permitted  to 
testify  to  an  abortion  produced  by  the  hus- 
band upon  her  prior  to  ber  marriage.  Mil- 
ler V.  State,  87  Tex.  Or.  R.  576,  40  S.  W. 
313.  In  People  v.  Schoonmaker,  117  Mich. 
191,  76  N.  W.  439,  72  Am.  St  Rep.  560,  the 
defendant  was  prosecuted  for  rape  alleged 
to  have  been  committed  by  having  inter- 
course with  bis  wife  before  marriage,  and 
while  she  was  under  the  age  of  consent. 
The  coturt  held  the  evidence  of  the  wife  in- 
competent and  reversed  the  case.  And  tbe 
rule  here  stated,  and  adopted  in  tbe  cases 
dted,  is  in  accord  with  the  common  law. 
In  1  Hale,  P.  C.  p.  301,  it  is  stated  that  upon 
an  indictment  for  taking  away  and  forcibly 
marrying  a  woman  the  woman  so  married 
may  be  sworn  against  her  husband.  If  tbe 
force  were  continuing  upon  ber  till  tbe  mar- 
riage, for  the  reason  that  tf^ig^  a  marilag^g 
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de  facto,  yet,  If  It  were  effected  by  a  con- 
tinued act  of  force,  it  was  not  a  marriage 
de  Jure,  unless  ratified  by  a  subsequent  free 
cohabitation  or  consent.  The  Cases  of  Lady 
Fulwood,  Cro.  Car.  482,  and  of  Brown,  1 
Vent.  243,  are  referred  to  as  authority,  but 
the  author,  in  speaking  of  the  views  of  the 
judges,  says:  "But  most  were  of  the  opinion 
that,  had  she  lived  with  him  any  consider- 
able time,  and  consented  to  the  marriage  by 
a  free  coliabitation,  she  would  not  have  been 
admitted  as  a  witness  against  her  husband." 
In  the  case  at  bar.  If  the  girl  had  never 
freely  consented  to  the  marriage  and  co- 
habitation with  defendant,  the  question  would 
be  different. 

Again,  the  statute  prohibits  the  wife  from 
being  a  witness  against  her  husband,  except 
in  cases  of  "criminal  violence"  upon  her.  If 
the  crime  charged  should  be  regarded  with 
reference  to  the  person  of  the  wife,  regard- 
lees  of  the  question  as  to  whether  she  was 
the  wife  at  the  time  of  its  commission,  still 
we  do  not  think  it  Is  a  charge  of  criminal 
violence  under  the  statute.  The  act  of  hav> 
ing  sexual  Intercourse  with  a  female  under 
the  age  of  16  with  her  consent  is  not  an  act 
of  criminal  violence.  It  is  a  crime  because 
made  so  by  statute.  People  v.  Vann,  129 
Cal.  118,  61  Pac.  776,  and  cases  cited.  Our 
legislature  has  seen  fit  to  make  the  act  of 
sexual  intercourse  with  a  female  under  the 
age  of  to  rape,  regardless  of  the  question  of 
consent.  The  female  may  be  a  voluptuous, 
abandoned  woman,  and  may  even  solicit  the 
male,  but  under  the  statute  the  party  so  so- 
licited must  resist  at  his  peril.  Even  then, 
though  he  resist  like  Joseph  of  old,  Potiphar's 
wife  may  cry  out  against  him,  and  hold  up 
his  garment-as  evidence.  The  act  is  a  crime 
reijardless  of  the  question  of  violence.  In 
MUlcr  V.  State,  87  Tex.  Or.  R.  576,  40  S.  W. 
313,  it  waB  held  that  administering  drugs  to 
a  female  for  the  purpose  of  producing  an 
abortion  was  not  personal  violence  The 
court  said:  "They  subsequently  married,  and 
the  statute,  by  its  terms,  excludes  the  wife 
from  testifying  against  her  husband,  ex- 
cept as  to  acts  of  personal  violence  against 
her.  However,  the  acts  constituting  and 
causing  the  alleged  abortion  in  this  case 
were  the  administration  of  certain  drugs, 
no  force  being  used  in  the  determination 
thereof,  and  apparently  with  her  consent" 
The  statute  of  Utah  is  in  the  exact  lan- 
guage as  ours,  and  in  Bassett  v.  D.  S.,  137 
U.  S.  499,  11  Sup.  Ct.  1G5,  34  L.  Bd.  762,  it 
was  held  tliat  the  crime  of  polygamy  was  not 
a  criminal  act  of  violence  by  the  husband 
toward  the  wife,  and  that  the  wife  was  not 
a  competent  witness.  It  is  claimed  that  the 
rule  here  adopted  will  prevent  such  crimes 
from  being  punished.  We  must  construe  the 
law,  and  not  attempt  to  make  It  But  it 
is  not  apparent  to  us  that  it  would  be  any 
great  injustice  to  forbid  the  woman  who 
marries  a  man  freely,  and  lives  with  him  as 
his  wife,  from  testifying  that  he  had  sexual 


intercourse  with  her  before  she  was  16  years 
old  and  prior  to  her  marriage.  The  act  was 
with  her  consent  She  knew  it  when  she 
gave  to  him  her  vow  to  be  his  good  and  law- 
ful wife.  Her  moral  turpitude  Is  perhaps  as 
great  as  his. 

It  follows  that  the  court  erred  In -admit- 
ting the  testimony,  and  that  the  Judgment 
and  order  should  l>e  reversed. 

We  concur:    CHIPMAN,  a;  HAYNE8,  C. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  Judgment  and 
order  are  reversed. 


STV'IFT  et  al.  t.  OCCIDENTAL  MINING  ft 

PETROLEUM  CO.  et  aL    (L.  A.  1,037.) 
(Supreme  Court  of  California.    Oct  18,  1902.1 

APPEAL— MOTION  FOR  NEW  TRIAL-SCOPE  OF 
REVIBW-COMPLAINT  —  FINDINGS  —  ASSION- 
MBNT3  OF  ERROR  —  BVIDENCG  —  HARMLBSB 
ERROR. 

1.  The  sufflciency  of  the  complaint  and 
whether  findings  of  the  court  snstaiu  the  judg- 
ment rannot  be  considered  on  appeal  from  au 
order  denying  a  motion  for  a  new  trial. 

2.  A  specification  of  error,  in  a  notice  of  mo- 
tion for  a  new  trial,  that  th«  decision  is  agaiust 
law  for  any  reason  appearing  on  the  judgmeot 
roll,  can  only  be  considered  on  appeal  from 
the  judgment 

3.  Under  Code  Civ.  Proc  $§  657,  659,  requir- 
ing ossiguments  of  error  to  point  out  the  partic- 
ulars lu  which  the  ruling  objected  to  is  errone- 
ous, an  assignment  "that  the  evidence  is  iusaf- 
ficieut  to  justify  the  court  in  fiudinK,"  followed 
by  the  language  of  the  findiug,  but  containiog 
no  specification  of  any  particular  wher^n  the 
finding  is  unsupported,  is  iusuillcient 

4.  Where,  In  an  acdon  against  a  mining  com- 
pany, the  court  made  a  finding  of  fact,  wliicb 
was  not  reviewable,  that  plaintiff  acquiesced  io 
and  consented  to  the  use  of  certain  oil  for  fuel 
error,  if  any,  in  the  introduction  of  evidence  of 
a  custom  in  the  community  to  permit  lessees  of 
land  for  prospecting  purposes  to  barn  oil  fomid 
to  ruu  their  engines  and  pomps,  was  liarmless. 

Commissioners'  decision.  Dept'rtment  1. 
Appeal  from  superior  court  Santtt  Barbara 
county;   B.  T.  Williams,  Judge. 

Action  by  O.  Bw  Swift  and  other!  against 
the  Occidental  MIntaig  &  Petroleum  Com- 
pany and  another.  Judgment  for  de«ndant!:. 
and  from  an  order  denying  a  new  trfil  plain- 
tiffs  appeal.    Affirmed. 

B.  F.  Thomas,  for  appellants.  E:ug«e  V>. 
Squier  and  John  J.  Squier,  foe.  respond  nts. 

CHIPMAN,  C.  The  complaidV.  allei.e8  the 
ordinary  action  In  ejectment  to  r>^ov<t  pos- 
session of  80  acres  of  land  leased  by^lilntlffs 
to  the  assignors  of  defendant  Occldeirial  Min- 
ing &  Petroleum  Company  for  min-og  pur- 
poses. Defendant  High  was  an  eniploy^  o( 
defendant  company,  and  has  no  Int^f^  '" 
the  subject-matter  of  the  action,  in  |the  opin- 
ion the  word  "defendant"  will  have  leference 
to  the  company.    Defendant  filed  an  answer 

f  1.  See  Appeal  and  arTOr,  vol.  «.  Centi  DK-  R 
M78,  »4S0.  "'f 
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and  also  a  croes-complaint,  both  of  which 
were  amended  by  leave  of  coart  The  amend- 
ed cro8»-complaint  of  defendant  alleges  the 
execution  of  a  lease  of  the  land  by  plaintiffs, 
setting  forth  the  document  In  hsec  verba;  the 
assignment  to  defendant;  performance  by 
'  defendant  and  Its  predecessors;  offer  to  ex- 

ecute a  renewal,  and  tender  by  defoidants  to 
plaintlfTs.  In  a  second  count  allegations  much 
the  same  as  in  second  defense  In  the  answer 
are  set  forth,  praying  that  the  renewal  pro- 
vided for  In  the  lease  be  decreed  to  be  specif- 
ically perf(H7ned;  or,  in  other  words,  that 
plaintiffs  be  required  to  execute  a  new  lease. 
Plaintiffs,  answering  the  cross-complaint,  de- 
nied the  allegations  as  to  performance,  and 
alleged  discontinuance  of  the  work  for  peri- 
ods specified;  alleged  also  the  wrongful  cut- 
<  ting  of  timber,  and  the  burning  of  oil  for  fuel; 

I  failure  to  pay  royalties  as  required  by  the 

I  lease.    The  pleadings  are  verified.    The  court 

I  made   findings   substantially    In   accordance 

with  the  allegations  tai  the  amended  answer 
and  amended  cross-complaint,  and  entered 
Its  decree  enforcing  specific  performance  of 
the  covenant  for  a  renewal  of  the  lease  as 
prayed  for  In  the  cross-complaint.  Plaintiffs 
moved  for  a  new  trial  upon  a  statement  of 
the  case,  which  being  denied,  they  appeal 
from  the  order.  There  Is  no  appeal  from  the 
Judgment  There  was  no  demurrer  to  the 
cross-complaint  or  answer. 

It  Is  urged  by  appellants  that  the  findings 
are  Insuflicient  to  support  tiie  judgment,  and 
that  the  croaa-complalnt  does  not  state  a 
cause  of  action,  and  that  the  conclusions  of 
law  are  unsupported  by  the  findings.  The  In- 
sufficiency of  the  complaint  cannot  be  con- 
sidered on  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial,  nor  on  such  motion 
can  the  question  whether  the  findings  sustain 
the  judgment  be  considered.  Martin  v.  Mat- 
field,  49  CaL  42;  Brison  v.  Brison,  00  Cal.  323, 
27  Pac.  186;  Bode  t.  Lee,  102  Cal.  583,  36 
Pac.  936;  Bauer  v.  Fay,  128  CaL  523,  61 
Pae  90;  and  numerous  other  cases.  Where 
the  cooduslons  of  law  are  claimed  to  be  er- 
roneoufl,  and  not  ctmslBtent  with  or  not  sup- 
ported by  the  findings,  the  moving  party  may 
proceed  under  sections  663,  663^,  Codp  Civ. 
Proc.  (Shafer  v.  Lacy,  121  CaL  674,  64  Pac. 
72);  and  where  this  course  Is  not  pursued 
there  must  be  an  appeal  from  the  Judgment, 
-or  the  sufficiency  of  the  findings  to  support 
the  Judgment  cannot  be  considered  (Patch  v. 
'  MlUer,  125  Cal.  240.  57  Pac.  986).    In  a  spec- 

ification In  the  notice  of  motion  that  "the 
decision  Is  against  law"  for  any  reason  ap- 
pearing on  the  Judgment  roll,  such  as  a  fall- 
'  ure  to  find  upon  a  material  Issue,  or  that 
>  wrong  cooclusions  of  law  have  been  drawn 
from  the  findings,  snch  specification  can  only 
be  eonaldefed  upon  an  appeal  from  the  Judg- 
ment. Thompson  v.  City  of  Los  Angeles,  125 
CaL  270,  57  Pac.  1016.  This  court  Is  limited 
In  its  review  of  the  action  of  the  lower  court, 
-on  appeal  from  the  order  denying  a  new  trial, 
to  tlie  grounds  upon  which  the  new  trial  was 


asked.  Wheeler  v.  Bolton,  92  Cal.  159,  28 
Pac  658.  Appellants  cite  Simmons  v.  Ham- 
ilton, 66  CaL  493,  and  claim  that  It  was  there 
held  that  the  conclusions  of  law  found  by  the 
court  and  the  sufficiency  of  the  pleadings 
could  be  considered  on  motion  for  a  new  trial. 
This  case  has  been  referred  to  on  the  point 
but  once,  so  far  as  I  can  find  (In  re  Doyle's 
Estate,  73  Cal.  5G4,  15  Pac.  125),  and  It  was 
tbae  said  that:  "A  party  cannot  demand  a 
new  trial  upon  the  ground  that  the  court  er- 
roneously applied  the  law  to  the  facts,  or 
drew  wrong  conclusions  of  law  from  the 
facts  found.  The  remedy  In  such  case  Is  by 
appeaL  *  •  •  Nothing  to  the  contrary 
was  decided  by  a  majority  of  this  court  in 
Simmons  v.  Hamilton,  56  OaL  493."  If  there 
is  anything  in  the  Simmons  Case  contrary  to 
the  rules  above  stated.  It  must  be  deemed  to 
have  been  long  since  overruled.  We  must, 
therefore,  confine  our  Inquiry  to  alleged  er- 
rors of  law  properly  specified  In  the  state- 
i  ment,  and  determine  whether  the  evidence  la 
Insufficient  to  Justify  the  findings  in  so  far  as 
it  Is  so  specified. 

Turning  to  the  specifications  of  the  Insuffi- 
ciency of  the  evidence  to  sustain  the  findings. 
It  will  be  seen  that  all  but  2  of  the  20  find- 
ings of  fact  are  challenged,  and  in  no  single 
instance  Is  there  the  slightest  attempt  to  spec- 
ify wherein  the  evidence  is  insufficient,  except 
as  to  an  Inconsequential  part  of  finding  12. 
The  form  of  specification  is  "that  the  evidence 
is  insufficient  to  Justify  the  cOurt  In  finding," 
and  then  sets  out  the  language  of  the  finding, 
but  no  specification  of  any  particular  wherein 
the  finding  Is  unsupported.  The  court  has 
many  times  stated  the  requirements  of  Code 
Civ.  Proc.  iS  657,  ^9.  In  De  Molera  v.  Mar- 
tin, 120  Cal.  544,  62  Pac.  825,  this  was  done 
with  much  care,  and  the  earlier  cases  on 
the  point  were  cited.  In  Kyle  v.  Craig,  125 
Gal.  107,  57  Pac.  791,  the  assignment  was 
substantially  the  same  as  here,  and  It  was 
said:  "Unless  the  particulars  in  which  the  ev- 
idence Is  said  to  be  insufficient  to  justify  any 
particular  finding  or  part  thereof  are  pointed 
out  In  the  assignment  of  error,  we  cannot 
notice  the  assignments  here."  In  the  case  of 
Taylor  v.  Bell,  128  Cal.  306.  60  Pac.  853,  the 
assignment  was  in  much  the  same  form  as 
here,  and,  after  stating  the  finding,  continued 
as  follows:  "But,  on  the  contrary,  the  court 
should  have  foimd,"  etc.,  stating  what.  In  the 
opinion  of  appellant,  should  have  been  found. 
The  court  said:  "These  specifications  fail  to 
comply  with  the  requirements  of  section  059 
of  the  Code  of  Civil  Procedure  that  the  state- 
ment shall  specify  the  'particulars'  in  which 
the  evidence  is  alleged  to  be  Insufficient."  It 
was  said  by  Mr.  Justice  Temple  In  the  still 
more  recent  caae  of  Type  Founders'  Co.  v. 
Packer,  130  Cal.  459,  62  Pac.  744:  "Whenever 
there  Is  a  reasonably  successful  effort  to  state 
'the  particulars,'  and  they  are  such  as  may 
have  been  sufficient  to  inform  the  opposing 
counsel  and  the  court  of  the  grounds,  and  the 
court  has  entertained,  and  passed  upon  the 
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motion,  In  my  opinion  tbis  court  ought  not 
to  refuse  to  consider  tbe  case  on  appeal;  and 
especially  -where,  as  In  this  case,  the  tran- 
script shows  that  all  the  evidence  has  been 
brought  up."  But  In  the  case  before  us  there 
Is  not  even  a  "reasonably  successful  effort  to 
state  tbe  particulars,' "  for  there  Is  no  effort 
at  all.  What  is  said  is  no  more  than  If  coun- 
sel bad  said  "tbe  evidence  Is  insufficient  to 
justify  any  one  or  all  of  tbe  findings,"  and 
bad  let  It  go  at  that 

There  are  numerous  assignments  of  error 
In  the  admission  and  exclusion  of  evidence. 
We  have  examined  these  alleged  errors  with 
some  care,  and  do  not  find  any  ruling  that 
was  necessarily  prejudicial.  Defendants  were 
permitted  to  prove  that  it  was  a  custom  in 
tbe  vicinity  of  tbe  property  to  permit  lessees 
of  land  prospecting  for  oil  to  bum  oil  extract- 
ed in  producing  power  to  run  their  engines 
and  pomps.  Defendants  pleaded  no  such  cus- 
tom, and  nothing  In  the  written  lease  author- 
ized them  to  use  the  oil  for  tbis  purpose,  and 
the  lease  required  defendants  to  pay  to  plain- 
tiffs monthly,  on  demand,  "one-tentb  of  their 
gross  earnings  derived  from  tbe  sale  of  the 
products  or  substances  aforesaid"  (referring 
to  mineral  substances).  Tbe  court  found, 
among  other  facts,  that  plabitlffs  "acquiesced 
in  and  consented  to  tbe  use  of  said  oil  for 
fuel."  As  tbe  evidence  in  support  of  tbis 
finding  cannot  be  considered,  tbe  admission  of 
tbe  evidence  could  not  have  affected  the 
plaintiffs'  appeal.  If  plaintiffs  consented  to 
the  use  by  defendants  of  oil  for  fuel.  It  Is 
Immaterial  whether  there  was  or  was  not 
such  a  custom,  and.  If  tbe  evidence  should 
have  been  excluded,  no  barm  was  done  in  ad- 
mitting it. 

Tbe  order  should  be  affirmed. 

We  concur:   GRAY,  C;   COOPER,  a 

PER  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  tbe  order  Is  affirmed. 


BELL  T.  STAACKE  et  al.    (L.  A.  1.156.)' 
(Supreme  Court  of  California.    Oct.  18,  190Z.) 

APPEAL-REVIEW— MOTION  FOR   NEW  TRIAL- 
ASSIGNMENTS  OP  ERROR— SUFFICIENCY. 

1.  Code  CIv.  Proc.  {  648,  provides  that  when 
the  exception  is  to  the  verdict  or  decision,  up- 
on the  gi'ouud  of  the  insufficiency  of  the  evi- 
dence to  justify  it,  the  objection  must  specify 
the  "particulars"  in  which  such  evidence  is  al- 
leged to  be  insufflcIcDt.  Held,  that  sppcifica- 
tions  in  a  bill  of  exceptions  that  tbe  evidence 
"is  insufficient  to  justiqr  tbe  finding"  are  defec- 
tive. 

DeiMirtment  1.  Appeal  from  superior 
court,  Santa  Barbara  county;  W.  S.  Day, 
Judge. 

Action  by  John  S.  Bell  against  George 
Staacke  and  others.  There  was  judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendants  appeal.    Affirmed. 


f  1.  Sm  Appeal  and  araor,  val.  t,  Ceot.  Dig.  |  3021. 
•Rehearing  deoled  Oclober  17,   1S02. 


T.  Z.  Blakcman  and  Canfleld  &  Starbuck, 
for  appellants.  Jas.  L.  Crittenden  and  Rich- 
ards &  Carrier,  for  respondent 

VAN  DYKE,  J.  The  appellants'  appeal 
from  the  judgment  In  tbis  case  has  been  dis- 
missed. 70  Pac.  171.  The  matter  now  be- 
fore the  court  for  consideration  is  their  ap- 
peal from  tbe  order  denytaig  tb^  motion 
for  a  new  trial. 

In  the  notice  of  motion  for  a  new  trial, 
appellants  assign,  among  other  grounds,  er- 
rors of  law  occurring  at  the  trial,  excepted 
to  by  sncb  parties,  and  Insufficiency  of  the 
evidence  to  justify  the  decision.  Tbe  bill  of 
exceptions,  however,  contains  no  specifica- 
tion on  the  ground  of  errors  of  law.  Tbe  so- 
called  specification  of  Insufficiency  of  tbe 
evidence  is  in  the  following  form:  "Tbe  evi- 
dence is  Insufficient  to  justify  tbe  finding,"— 
followed  by  a  statement  of  what  tbe  finding 
contains;  and  this  is  repeated  In  the  same 
language  in  reference  to  each  of  the  22  dif- 
ferent findings.  Tbe  (3ode  requires:  "When 
the  exception  Is  to  tbe  verdict  or  decision, 
upon  the  ground  of  the  Insufficiency  of  the 
evidence  to  justify  it,  tbe  objection  must 
specify  the  'particulars'  In  which  such  evi- 
dence Is  alleged  to  be  insufficient"  Code  Civ. 
Proc.  {  648.  The  specification  In  tbis  case 
clearly  does  not  comply  either  with  tbe  Code 
or  repeated  decisions  of  tbis  court  From 
the  specification  it  is  Impossible  to  ascertain 
in  what  particular  the  evidence  faUs  to  sup- 
port any  finding  referred  to.  It  is  presumed 
that  the  findings  are  supported  by  tbe  evi- 
dence, and  It  Is  only  proper  to  require  the 
party  who  challenges  their  correctness  to 
point  out  specifically  wherein  tbe  evidence 
fails  to  support  tbe  same.  In  Kyle  v.  Craig, 
125  Cal.  116,  67  Pac.  795,  15  errors  were  as- 
signed, in  which  it  was  claimed  the  evidence 
was  insufficient  to  justify  the  findings.  This 
court  says:  "The  only  specification  wherein 
tbe  evidence  is  alleged  to  be  Insufficient  is. 
•The  evidence  is  insufficient  to  justify,'  etc. 
Unless  the  particulars  in  which  the  evidence 
is  said  to  be  Insufficient  to  justify  tbe  par- 
ticular finding,  or  part  thereof,  are  pointed 
out  in  the  assignment  of  error,  we  cannot 
notice  the  .-assignments  here."  In  Taylor  v. 
Bell.  128  Cal.  U06,  60  Pac.  853,  the  specifica- 
tions are  like  this:  "The  court  should  have 
done"  so  and  so;  "The  evidence  shows." 
etc.;  and,  as  stated  by  the  court  there, 
•"This  is  a  form  of  specification  which  has 
been  repeatedly  held  to  be  insufficient."  Seo. 
also.  Dawson  t.  Scbloss.  93  Cal.  194,  29  Pac. 
31;  De  Molera  v.  Martin,  120  Cal.  544,  62 
Pac.  82.5.  Tbe  evidence  contained  In  the 
bill  of  exceptions  in  this  case  comprises 
pages  from  154  to  760  of  the  transcript,  em- 
bracing 1,820  folios,  and,  aside  from  the  im- 
perative requirement  of  the  Code  referred 
to.  It  would  be  quite  unreasonable  to  ask 
the  appellate  court  to  grope  through  tbis 
mass  of  evidence  for  tbe  purpose  of  ascer- 
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tainlng  whether  any  particular  finding  was 
supported  by  the  evidence. 

In  the  brief  of  appellant  Staacke's  counsel, 
the  attention  of  the  court  is  not  directed  to 
any  of  the  alleged  erroneous  errors  of  law 
occurring  at  the  trial,  and  counsel  for  the 
other  appellants  calls  attention  to  but  three 
alleged  errors  of  law.  These  three  consist 
of  the  following  rulings:  (1)  Sustaining 
plaintUTs  objections  to  the  following  ques- 
tion asked  Staacke  on  his  direct  examina- 
tion: "Did  he  [James  Wheeler]  make  any 
remark  to  you  at  the  time  about  the  purpose 
of  that  deed?"  (2)  Sustaining  the  objections 
to  the  following  question  asked  Staacke: 
"Did  you  have  any  conversation  then  with 
Thomas  Bell?"  (3)  Sustaining  objections  to 
the  Introduction  of  the  letter  of  George 
Staacke  to  Lonis  Jones  dated  September  21, 
1892.  The  question  asked  called  for  a  con- 
versation with  James  Wheeler,  Thomas  Bell's 
attorney,  about  the  purpose  of  the  deed  of 
March  7,  1880;  and  the  conversation  referred 
to  occurred  two  months  after  such  deed  was 
executed  and  recorded,  and  after  plaintKT 
bad  taken  possession  of  the  ranch.  It  is  not 
shown  that  the  plaintiff  was  present  at  the 
time  of  the  supiwsed  conversation,  or  that 
James  Wlieeler  was  his  attorney  or  agent,  or 
was  authorized  to  sjieak  or  act  for  him.  So 
in  reference  to  the  question,  "Did  you  have 
any  conversation  then  with  Thomas  Bell?" 
that  conversation  occurred  after  the  deed 
from  Thomas  Bell  was  executed  and  record- 
ed: and  It  is  not  shown  that  John  S.  Bell  was 
present  or  within  hearing  at  the  time  of 
such  supposed  conversation,  and  no  founda- 
tion was  laid  for  the  introduction  of  the  al- 
leged conversation  between  Bell  and  Staacke. 
The  objections  were  properly  sustained  to  the 
Introduction  of  the  letter  of  George  Staacke 
to  Louis  Jones.  It  was  a  private  letter  writ- 
ten after  the  death  of  Thomas  Bell,  and  It 
was  not  shown  that  It  had  ever  been  seei  by 
John  8.  Bell,  or  that  he  ever  knew  anything 
about  Its  existence.  Under  the  circumstan- 
ces, the  rulings  of  the  court  complained  of 
■were  not  «Toneous. 

The  order  appealed  from  is  afllrmed. 


We   concur: 
SON,  J. 


6AROUTTE,   J.;     HARRI- 


VOSBURO  T.  VOSBURO.    (L.  A.  1,017.)* 
(Sapreme  Court  of  California.    Oct  17.  1902.) 

OrVORCE-JUDOMENT— CUSTODY  OF  CHILDREN 

—MODIFICATION  OF  ORDERS  PENDING 

APPEAlr-JURISDICTION. 

1.  Code  Civ.  Proc.  {  946.  provides  that  when- 
ever ao  appeal  is  perfected  it  stays  all  further 
pro<**ediuKs  in  the  trial  court  on  the  judgment 
or  order  appealed  from  or  on  the  mntters  em- 
brttrtd  tbereiD.  Civ.  Code,  {  138,  provides  that, 
ill  divorce,  the  court,  before  or  after  jadgmeut, 
may  give  such  directions  as  to  the  custody  of 
minor  diildren  as  may  be  proper,  and  may  at 
m.BT  time  modify  or  vacate  the  same.  Held  that, 
vrhere  an  appeal  had  beeu  perfected  from  an  or- 

«Rcbearing  denied  November  IT,  1M2. 


der  relating  to  the  custody  of  children  in  di' 
vorce  proceediugs,  the  court  thereby  lost  ju- 
risdiction of  the  matter,  and  was  not  au- 
thorized, by  section  138,  to  modify  the  order 
appealed  from  pending  the  appeal. 

In  banc.  Appeal  from  superior  conrt.  Lor 
Angeles  county;   Waldo  M.  York,  Judge. 

Action  by  Kate  S.  Vosburg  against  Johik 
S.  Vosburg.  Judgment  for  plaintiff,  and  de- 
fendant perfected  two  appeals  from  orders^ 
modifying  the  Judgment  as  to  the  custody 
and  care  of  minor  children  pending  an  ap- 
peal therefrom.    Reversed. 

See  63  Pac.  1009,  68  Pac.  691. 

Works  &  Lee,  for  appellant  J.  S.  Chap- 
man and  Charles  Silent,  for  respondent. 

McFARLAND,  J.  This  is  an  appeal  by  de- 
fendant from  an  order  of  the  superior  court 
dated  July  7,  1900,  entered  in  the  judgment 
book  August  4,  1900,  modifying  and  chan- 
ging the  Judgment  which  had  theretofore- 
been  rendered  in  the  case  so  far  as  said 
Judgment  fixed  the  care  and  custody  of  the 
minor  children  of  the  parties.  Defendant 
also  appeals  from  a  minute  order  of  the  same 
date  and  to  the  same  effect  as  the  one 
above  mentioned,  but  the  two  appeals  are 
substantially  the  same. 

The  action  was  commenced  November  12, 
1898,  by  the  plaintiff,  to  procure  a  divorce- 
from  her  husband,  the  defendant,  and  the^ 
custody  of  the  three  minor  children  of  the 
parties,  Royden,  Keith,  and  Murray.  The- 
defendant  appeared  and  answered,  and  aft- 
erwards the  case  came  regularly  on  to  be- 
heard  and  was  tried,  and  the  court,  on 
August  31,  1889,  rendered  a  Judgment  grant- 
ing the  plaintiff  a  divorce  as  prayed  for, 
and  decreeing  that,  with  some  conditions 
mentioned,  plaintiff  should  have  the  custody 
of  the  two  children  Keith  and  Murray,  and 
that  defendant  should  have  the  custody  of 
the  child  Royden.  Prom  this  Judgment,  and 
from  the  whole  of  It,  defendant  appealed  to- 
thls  court,  and  gave  the  undertakings  on 
appeal  necessary  to  the  stay  of  proceedings 
provided  for  In  section  946,  Code  Civ.  Proc. 
Afterwards,  on  July  7,  1900,  and  while  the 
said  appeal  was  pending,  the  court,  on  peti- 
tion of  plaintiff,  made  an  order  which  ma- 
terially modified  and  changed  tiiat  part  of 
the  Judgment  which  decreed  the  custody  of 
the  children  as  above  stated,  and,  among  oth- 
er things,  took  away  the  custody  of  the 
child  Royden  from  the  defendant  and  gave 
It  to  the  plaintiff.  From  this  latter  order 
defendant  took  an  appeal  to  this  court,  and 
this  latter  appeal  is  the  one  now  before  it. 

Appellant  contends  for  a  reversal  of  the 
order  upon  several  grounds,  but,  under  our 
view  of  the  case,  only  one  of  those  grounds 
need  be  considered.  The  contention  which 
must  be  sustained  Is  that  while  the  appeal 
was  pending  from  the  orlgrlnal  Judgment  the 
court  had  no  Jurisdiction  to  modify  or 
change  it.  Under  that  part  of  the  Code  ot 
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Civil  Procedure  which  deals  with  appeals, 
and  which,  under  the  authorities,  governs  the 
question  here  involved,  the  contention  of  ap- 
pellant is  clearly  maintainable.  Section  &16, 
Code  Civ,  Proc,  provides  that  "whenever 
an  appeal  is  perfected,  as  provided  in  the 
foregoing  sections  of  this  chapter,  it  stays 
all  further  proceedings  in  the  court  below 
upon  the  Judgment  or  order  appealed  from 
or  upon  the  matters  embraced  therein."  It 
is  not  a  sufficient  answer  to  this  clear  provi- 
sion to  say  that  in  the  Civil  Code  (section  138) 
it  is  provided  that  in  an  action  for  divorce 
the  court  may,  before  or  after  Judgment, 
give  such  directions  as  to  the  custody,  etc., 
of  the  minor  children  as  may  be  proper, 
"and  may  at  any  time  vacate  or  modify  the 
same."  Evidently  that  provision  of  the  Civil 
Code  has  no  reference  to  the  subject  of  ai>- 
peals,  or  to  the  effect  of  an  appeal,  all  of 
which  is  governed  by  the  Code  of  Civil  Pro- 
cedure. Ordinarily,  a  Judgment  or  order  of 
a  superior  court  is  final,  so  far  as  that  court 
is  concerned,  and  cannot  be  further  disturb- 
ed by  such  court,  except  upon  a  motion  for  a 
new  trial,  or  some  other  express  statutory 
proceeding;  and  It  was  obviously  the  pur- 
pose of  the  Civil  Code  merely  to  relieve  the 
superior  court  from  that  limitation  of  Its 
powers  in  the  matter  of  the  care  and  cus- 
tody of  the  minor  children  of  the  parties, 
and  to  provide  that  It  might  change  or  va- 
cate any  Judgment  or  order  on  that  subject 
without  a  motion  for  a  new  trial,  etc.  But 
clearly  It  applies  only  to  a  case  where  the 
superior  court  has  still  Jurisdiction  over  the 
Judgment  or  order  In  question,  and  not  to  a 
case  whM-e  such  Jurisdiction  has  been,  by 
appeal,  removed  to  the  appellate  court. 

The  case  of  Ex  parte  Quelrolo,  119  Cal. 
635,  51  Pac.  936,  seems  to  be  in  point  There 
the  petitioner  hnd  a  judgment  divorcing  her 
from  her  husband,  and  awarding  her  the  cus- 
tody of  three  minor  children.  Afterwards  the 
court  made  an  order  modlfj-lng  the  judg- 
ment by  awarding  the  custody  of  the  chil- 
dren to  the  father,  and  from  this  order  pe- 
titioner appealed.  Pending  the  appeal  the 
court  below  made  fin  order  directing  her  to 
immediately  deliver  the  children  to  the  fa- 
ther, and  upon  her  failure  to  do  so  adjudged 
her  guilty  of  contempt,  and  committed  her  to 
the  coimty  Jail.  Upon  habeas  corpus,  this 
court  In  banc,  all  the  justices  concurring, 
discharged  her  from  custody  upon  the  ground 
that  this  order  of  the  court  below  was  void, 
bue.iuse  made  pending  the  appeal.  Respond- 
ent herein  seeks  to  distinguish  that  case  from 
the  one  at  bar  upon  the  sround  that  there  the 
court  below  was  seeking  to  enforce  an  order 
pending  an  appeal  from  it;  but  the  two  cases 
are,  In  principle,  the  same.  The  decision  in 
the  Quelrolo  Case  Is  put  on  the  broad  ground 
that  "the  effect  of  the  appeal  In  Instances  of 
this  character  is  to  remove  the  subject-mat- 
ter of  the  adjudication  from  the  Jurisdiction 
of  the  court  below  ptmdlng  the  appeal,"  and 
former  decisions  to  that  poiut  are  cited.     In 


Stateler  v.  Superior  Court,  107  Cal.  536,  40 
Puc.  949,  which  Involved  an  appeal  from  an 
order  of  adjudication  In  an  Insolvent  case, 
the  court  said:  "The  order  of  adjudication 
was  an  appealable  order,  and  the  effect  of 
the  appeal  from  that  order  was  to  stay  'all 
further  proceedings  In  the  court  below  upon 
the  judgment  or  order  appealed  from,  or  up- 
on the  matters  embraced  therein.'  Code 
Civ.  Proc.  I  946;  Dennery  v.  Superior  Court 
84  Cal.  7,  24  Pac.  147;  Pennle  r.  Superior 
Court,  8»  Cal.  81,  26  Pac.  617.  Pending  the 
appeal  the  superior  court  had  no  more  power 
to  modify  the  order  appealed  from  in  the 
manner  indicated  than  it  would  have  bad  to 
proceed  and  enforce  It  in  its  entirety.  The 
effect  of  the  appeal  Is  to  remove  the  subject- 
matter  of  the  order  from  the  Jurisdiction  of  L. 
the  lower  court  and  that  court  Is  without 
power  to  proceed  further  as  to  any  matter 
embraced  therein  until  the  appeal  to  de- 
termined. Ruggles  V.  Superior  Court,  103 
Cal.  125,  87  Pac.  211."  In  Savhigs  Union  v. 
Myers,  72  Cal.  163,  13  Pac.  404,  the  court 
says:  "We  think  It  very  plain  that  the  su- 
perior court  <!annot  deprive  this  court  of  Ju- 
risdiction of  an  appeal  from  a  Judgment  by 
amending  the  Judgment  while  the  appeal  Is 
pending  here."  In  Schwarz  v.  Superior 
Court  111  Cal.  113,  43  Pac.  582,  the  court, 
quoting  from  Mining  Co.  v.  Fremont  7  Cal. 
130,  says:  "The  stay  of  proceedings  pending 
appeal  has  the  legitimate  effect  of  keeping 
them  In  the  condition  in  which  they  were 
when  the  stay  of  proceedings  was  granted. 
It  operates  so  as  to  prevent  any  future 
change  in  the  condition  of  the  parties."  In 
Shay  V.  Clock  Co.,  Ill  Cal.  549,  44  Pac.  237, 
the'  court  says:  "While  an  appeal  from  the 
judgment  is  ptendlng,  that  court  has  no  pow- 
er to  amend  or  correct  its  judgments."  See, 
also,  IJvermore  v.  Campbell,  52  Cal.  75; 
Kaufman  v.  Superior  Court,  108  Cal.  446,  41 
Pnc.  476;  Peycke  v.  Keefe,  114  Cal.  212,  46 
Pac.  78.  An  appeal  from  a  judgment  or  or- 
der would  be  futile,  and  this  court  would  be 
deprived  of  Jurisdiction,  If,  pending  the  ap-. 
peal,  the  Judgment  or  order  appealed  from 
could  be  modified  or  changed  into  something 
radically  different  by  a  subsequent  order  of 
the  lower  court.  Of  course,  circumstances 
can  be  imagined  under  which  a  power  In  the 
trial  court  to  change  a  Judgment  or  order 
while  an  appeal  was  pending  could  be  wisely 
used  for  the  welfare  of  children;  but  that 
consideration  was  pressed  In  the  Quelrolo 
Case,  and  the  court  there  said:  "With  the 
supposed  evil  consequences  suggested  by  re- 
spondent as  possibly  flowing  from  this  condu- 
elon,  the  court  may  not  concern  Itself  in  an 
Instance  such  as  this.  The  effect,  of  an  ai^esU 
from  the  judgment,  as  suggested  in  Foster  v. 
Superior  Court  (Cal.)  47  Pac  58,  is  purely  a 
matter  of  statutory  regulation,  to  be  deter- 
mined by  a  construction  of  the  statute  un-^ 
der  which  the  appeal  is  taken,  and  by  the 
terms  of  which,  when  clear  and  unambigo- 
ous,  we  are  concluded.  It  is  for  the  legls- 
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latsre  to  make  the  law.    Our  function  is  sim- 
ply to  enforce  it" 
Tbe  orders  appealed  from  are  reversed. 

We  concur:     TBMPLB,  J.;    HKNSHAW, 
J.;    GAROUTTE,  J. 


OITT  OF  LOS  ANGELES  t.  HANCE.  Cltjr 

Clerk.    (B.  F.  8.325.) 

<Snpr«ne  Coort  of  California.    Oct  16,  1902.) 

cnTBS— UMrr  op  imdbbtbdnbss-sewbrs 

AND  WATER  WORKS. 

1.  Under  the  charter  of  a  city  providing  that 
its  indebteduess  must  not  exceed  $2,000,000, 
prorided  that  for  tbe  purpose  of  acqnirins  and 
establishing  waterworks  and  a  srstem  of  sew- 
age a  further  iudebtedness  may  be  incurred,  in- 
da>tedne88  incnrred  or  to  be  Incurred  for  wa- 
terworks or  sewage  system  is  not  to  be  con- 
sidered in  the  $2,000,000  limitation. 

Harrison  and  Temple,  JJ.,  dissenting. 

In  banc.  Petition  of  tbe  city  of  Los  An- 
geles for  writ  of  mandate  to  O.  H.  Hance, 
city  clerk.    Writ  granted. 

W.  B.  Matbews,  for  petitioner.  Walter 
Boardwell,  for  respondent 

McFARLAND,  J.  This  Is  a  petiUon  of  tbe 
city  of  Los  Angeles,  a  municipal  corporation, 
for  a  writ  of  mandate  to  compel  tbe  respodd- 
eot  city  clerk  of  said  city,  to  sign  and  cer- 
tify to  tbe  passage  by  tbe  city  council  of 
tbe  city  of  a  certain  ordinance  calling  a  spe- 
cial election  and  submitting  to  tbe  qualified 
voters  of  tbe  city  certain  proiiositions  for  in- 
curring municipal  debts  in  tbe  form  of  bonds, 
and  to  present  tbe  same  to  tbe  mayor  of  tbe 
city  for  bis  approval.  An  alternative  writ 
was  issued,  and  on  tbe  retam  day  tbe  case 
was  argued  and  submitted.  Tbe  respondent 
bases  bis  refusal  to  do  tbe  act  demanded 
opon  tbe  ground  that  tbe  bonds  proposed  to 
be  Toted  for  would  be  illegal  and  void  be- 
cause in  excess  of  the  limitation  of  munic- 
ipal Indebtedness  prescribed  in  tbe  charter 
of  tbe  city;  and  this  question  as  to  limitation 
of  tbe  power  of  the  city  to  incur  further  in- 
debtedness by  tbe  proposed  bonds  is  tbe  only 
question  presented,  and-  tbe  only  question 
wbicb  will  be  decided  In  this  proceeding.  As 
tbe  time  for  tbe  respondent  to  act  in  the 
premises  bas  nearly  expired,  we  will  state 
oar  views  of  tbe  question  involved  briefly, 
as  there  is  no  time  for  elaboration. 

Section  223  of  tbe  dty  charter  of  Los  An- 
geles, under  which  tbe  question  In  tbe  case 
ariflea,  is  as  follows:  "Tbe  indebtedness  of 
said  city  must  not  exceed,  in  tbe  aggregate, 
tbe  Bom  of  $2,000,000;  and  any  debt  or  lia- 
bility incurred  in  violation  of  this  section, 
except  as  hereinafter  provided,  whether  by 
borrowing  money,  loaning  tbe  credit  of  the 
city  or  otherwise,  is  null  and  void,  and  of 
DO  effect;  provided,  that  for  the  purpose  of 
aeqalrlng  and  establishing  a  system  of  wa- 
ter works  for  supplying  tbe  Inhabitants  of 
tbe  dty  with  water,  or  of  establisblnf  and 


constructing  a  system  for  the  collection  and 
disposition  of  the  sewage  of  tbe  city,  a  fur- 
ther indebtedness  may  be  incurred  by  the 
issue  of  bonds  for  that  purpose,  under  tbe 
provisions  of  tbe  constitution  and  general 
laws."  St  1889,  p.  510.  We  thhik  it  clear 
tbat  tmder  this  section  tbe  limitation  of  in- 
debtedness to  $2,000,000  includes  only  in- 
debtedness for  general  purposes  other  than 
for  acquiring  and  constructing  waterworks 
and  a  system  of  sewerage;  and  tbat  when, 
at  any  time,  the  question  of  such  limitation 
is  to  be  determined,  no  former  indebtedness 
for  water  or  sewage  is  to  be  considered.  In 
the  case  at  bar  it  is  shown  and  admitted 
tbat  the  present  total  indebtedness  of  tbe 
city  of  Los  Angeles  is  $3,831,250,  but  of  this 
amount  only  $006,900  was  incurred  for  pur- 
poses other  than  for  establishing  a  system 
of  waterworks  and  for  constructing  a  sewage 
system,  which  is  $1,093,100  less  than  tbe 
said  $2,000,000  limitation.  In  tbe  proposed 
new  Indebtedness  only  $780,000  Is  for  gen- 
eral purposes  other  than  for  water  and  sew- 
age, and  all  the  rest  Is  for  these  two  latter 
purposes.  Tbe  Incurring  of  Indebteduess  for 
water  and  sewage  Is  clearly  not  within  tbe 
charter  limitation,  notwithstanding  the  fact 
that  previous  indebtedness  bad  already  been 
Incurred  for  such  purposes.  A  part  of  tbe 
proposed  Ind^tedness— $400,000— la  for  con- 

I  structing  and  establishing  what  are  called 
"storm  sewers,"  intended  to  carry  off  flood 
surface  waters,  so  as  to  prevent  them  from 
obstructing  the  underground  sewers;  and  we 
think  tbat  this  is  clearly  to  be  considered  as 

I  a  natural  and  proper  part  of  tbe  general 
sewage  system  of  the  city.  There  is  a  con- 
stitutional llmltati(m  of  tbe  power  of  a  mu- 
nicipal coriwratlon  to  Incur  indebtedness  be- 
yond 15  per  cent,  of  tbe  assessed  value  of 
tbe  taxable  property  within  Its  Jurisdiction, 
but  It  is  admitted  tbat  tbe  Indebtedness  to 
be  incnrred  by  tbe  proposed  bonds  would  be 
wltbln  said  constitutional  limitation. 

It  is  ordered  tbat  a  peremptory  writ  issue 
as  prayed  for  in  tbe  petition. 

We  concur:  BEATTY.  0.  J.;  VAN  DYKE, 
J.;  GAROUTTE,  J,;  HEXSHAW,  J. 

HARRISON.  J.  I  dissent  The  manifest 
punwse  of  tbe  present  proceeding  is  to  ob- 
tain an  opinion  of  this  court  upon  tbe  va- 
lidity of  certain  municipal  bonds  which  the 
city  council  of  Los  Angeles  proposes  to  Issue 
in  advance  of  any  vote  of  the  people  di- 
recting their  issue.  It  Is  evident  tbat  In 
such  a  proceeding  there  can  be  no  adver- 
sary parties,  and  no  issue  upon  tbe  validity 
of  the  bonds  whose  determination  will  be 
binding  upon  any  of  the  parties  tbat  may 
be  affected  by  their  Issue,  in  case  they  shall 
hereafter  be  ordered  and  sold.  Tbe  taxpay- 
er will  not  be  estopped  by  tbe  decision  in 
the  present  proceeding  from  contesting  their 
validity  or  the  correctness  of  the  decision 
upon  tbe  question  submitted  to  the^^cour^ 
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Qor  will  any  bolder  of  the  bonds  be  protect- 
ed  by  such  decision.  The  duty  of  the  city 
clerk  upon  the  facts  presented  In  the  petition 
is  purely  clerical,  and  neither  he  nor  the  offi- 
cer of  the  city  upon  whose  affidavit  the  writ 
Is  sought  Is  authorized  to  bring  into  Judica- 
ture the  question  now  presented  for  deci- 
sion. If  he  refuses  to  perform  this  duty, 
the  statutes  of  this  state  provide  ample 
remedies  by  which  he  may  be  punished  for 
the  violation  of  his  duty,  and  removed  from 
his  office,  and  by  which  the  city  may  secure 
the  services  of  a  derli  who  will  discharge 
the  duties  of  his  office.  The  facts  presented 
In  the  petition  do  not  authorize  the  issuance 
of  a  writ  of  mandate.  The  function  of 
courts  is  to  decide  questions  that  Involve  ex- 
isting rights  of  property,  and  not  to  give  an- 
swers to  moot  questions  upon  propositions 
that  may  never  arise.  Such  answers  are  only 
the  opinions  of  the  individuals  giving  the 
answers,  and  not  a  judicial  decision. 

I  concur:    TEMPUB,  J. 


KBRN  VALLEY  WATER  CO.  T.  KERN 

COUNTY.    (L.  A.  902.) 

(Supreme  Court  of  California.    Oct  22,  1902.) 

TAXATION  —  IRRIGATION    CANAL  —  ABANDON- 
MENT—SEPARATE ASSESSMENT-IMPROVB- 
M  ENTS— FRAUD— PLEADING. 

1.  The  allegatiou  that  the  remainder  of  the 
irrigation  canal  had  not  been  maintained,  and 
had  washed  out  iu  places  and  filled  up  in  others, 
so  as  to  be  valueless  as  a  canal,  does  not  show 
that  it  is  abandoned  as  the  property  of  plain- 
tiff, or  is  permauently  injured,  or  has  ceased  to 
belong  to  it.  so  as  not  to  be  taxable  to  it. 

2.  The  assessor  had  no  right  to  assess  to 
plaintiff  weirs  or  dams  constructed  across  its 
canal  to  raise  the  water,  on  its  statement  to 
him  that  they  did  not  belong  to  it,  but  to  oth- 
ers, who  cnnstructed  and  maintained  them  un- 
der an  agrepmeut. 

3.  Embankments,  constructed  along  the  mar- 
gin of  a  canal  to  confine  the  water  iu  the  chan- 
nel, are  not  improvements,  to  be  separately  as- 
Rpssed,  within  the  definition  of  Pol.  Code,  { 
3617,  snbd.  4,  "all  buildings,  structures,  fixtures, 
fences  and  improvements  erected  or  affixed  to 
the  land,  except  telephone  and  telegraph  lines." 

4.  It  being  provided  by  Pol.  Code,  §  3663, 
that  water  ditches  constructed  for  irrigation 
purposes  shall  be  assessed  the  same  as  real  es- 
tate, and  by  section  3650,  subd.  2,  that,  when 
any  tract  of  land  is  situated  iu  several  school 
and  road  districts,  the  part  in  each  shall  be  sep- 
arately assessed,  and  by  Const,  art.  13,  {  10, 
that  all  property,  except  railroads  operated  in 
more  than  one  county,  shall  be  assessed  in  the 
district  iu  which  it  is  situated,  such  assess- 
ment of  ditches  is  necessary,  though  section 
3663  directs  their  assessment  at  a  rate  per 
mile  for  the  portion  within  the  county. 

5.  As  against  a  general  demurrer,  an  allega- 
tion that  an  assessment  was  willfully  and  un- 
lawfully made,  was  grossly  unjust  and  unequal, 
and  was  made  with  the  knowledge  of  the  as- 
f^essor  that  it  would  greatly  wrong  plaiutifF, 
does  not  show  a  fraudulent  assessment. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Kern  county; 
J.  W.  Mahon,  Judge. 

Action  by  the  Kern  Valley  Water  Compa- 
ny against  the  county  of  Kern.     Judgment 


for  defendant,   and   plalntlfF  appeals.     Re- 
versed. 

Isaac  Frohman  and  FVobman  &  Jacobs, 
for  appellant  J.  W.  Ahem,  J.  B.  Patten,  and 
Alvln  Fay,  for  respondent 

cmPMAN,  C.  Action  to  recover  W,177.52, 
paid  under  protest  by  plalntlir  for  state 
and  county  taxes  levied  In  Kern  county 
agalnst  plalntlfF  for  the  fiscal  year  ending 
June  30,  1896. 

1.  It  is  claimed  that  the  taxes  are  void  be- 
cause of  assessment  of  property  not  belong- 
ing to  plaintiff.  The  plalnticr  furnished  a 
verified  statement  of  all  Its  property  subject 
to  taxation  on  the  first  Monday  of  March. 
1895,  consisting  of  land  and  an  Irrigating 
canal;  the  land  being  valued  at  13,650  and 
the  canal  at  $10,000.  It  was  set  forth  In 
the  sworn  statement  that  this  canal  was 
originally  24  miles  long,  but  that  only  8  or  10 
miles  were  in  use;  that  the  remainder  bad 
not  beea  maintained,  and  had  washed  out  in 
places,  and  filled  up  In  others,  so  as  to  be 
valueless  as  a  canal;  that  plaintifP  owned 
no  weirs  or  dams,  but  that  those  In  the  canal 
were  the  property  of  Miller  &  Lux,  who  con- 
structed and  maintained  them  at  their  own 
cost,  under  agreement;  that,  notwithstand- 
ing said  sworn  statement,  alleged  to  be  true, 
the  assessor  listed  and  assessed  against  said 
plaintiff  24  miles  of  irrigating  canal,  Includ- 
ing the  dams  and  weirs,  or  wing  dams  there- 
at and  levees  claimed  to  be  connected  there- 
with, at  the  sum  of  $63,660,  of  which  $60,- 
000  was  for  the  canal,  dams,  and  levees  (as- 
sessed at  $2,600  per  mile),  and  although  the 
assessor  stated  in  the  assessment  book  that 
only  15  miles  of  the  canal  was  In  use;  that 
the  assessment  was  made  by  the  assessor 
without  subpoenaing  or  examining  any  per- 
son representing  the  plaintiff,  etc.,  as  re- 
quired by  section  3632  of  the  Political  Code, 
or  without  dtlng  any  such  person  In  court  In 
relation  to  the  sworn  statement,  pursuant 
to  section  3634,  Id.  It  was  held  In  People 
'v.  National  Bank,  128  Cal.  63,  66  Pac.  685, 
46  L.  R.  A.  747,  69  Am.  St  Rep.  32,  where 
a  taxpayer  has  retOmed  to  the  assessor  a 
verified  list  of  his  property,  that  the  assessor 
has  power  to  assess  other  taxable  property 
belonging  to  the  same  owner,  without  hav- 
ing first  Issued  a  subpoena  and  having  first 
held  an  examination  as  authorized  by  sec- 
tion 3632  of  the  Political  Code.  See,  also. 
Savings  &  Loan  Soa  v.  City  and  County  of 
San  Francisco,  131  Cal.  359,  63  Pac.  685; 
City  and  County  of  San  Francisco  t.  La 
Sodete  Francals,  131  Cal.  613,  63  Pac  1016. 
The  allegation  as  to  the  "washed-out"  con- 
dition of  a  portion  of  the  canal  does  not 
show  that  this  portion  Is  abandoned  as  the 
property  of  plaintiff,  or  that  it  is  permanent- 
ly injured,  or  that  it  has  ceased  to  belong- 
to  plaintiff.  For  all  that  appears,  it  is  but 
a  temporary  interference  with  the  use.  and 
the  fiUed-up  portion  sttU  forms  a  j>art  of  tbfr 
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canal  owned  by  plaintiff.  It  Is  alleged  that 
the  plaintiff  owned  no  welra  or  dams,  but 
tbat  those  in  the  canal  were  constructed  and 
maintained  by  Millar  &  Lux  at  their  own 
<»8t,  under  agreement.  Plaintiff  states  that 
"weirs  or  dams  are  constructed  across  the 
canal  to  raise  the  water  and  maintain  It  at 
a  level  required  for  irrigation  purposes." 
Ordinarily,  weirs  or  dams  In  a  canal  are  an 
inseparable  part  of  It,  and  are  realty. 
'Whether  they  are  "Improyements,"  and 
should  be  separately  assessed,  is  another 
question,  elsewhere  to  be  noticed.  The  ques- 
tion now  Is  whether  they  were  Improperly 
assessed  to  plaintiff,  the  allegation  In  the 
statement  to  the  assessor  and  in  the  com- 
plaint being  that  they  belonged  to  MUler  & 
Lux.  It  Is  quite  conceivable  that  an  agree- 
ment existed  between  plaintiff  and  Miller 
*  Lux,  by  which,  for  certain  water  privi- 
leges, or  use  of  the  canal,  or  other  consider- 
ation, MUler  &  I/ux  were  to  build  the  weirs 
or  dams,  maintain  and  own  them,  and  with 
the  right  to  remove  them,  and  that  they  be- 
came and  were  the  property  of  Miller  &  Lux. 
Whether  these  weirs  or  dams  were  "Im- 
provements" under  the  definition  given  in 
section  3617  of  the  Political  Code,  and,  as 
such,  should  have  been  separately  assessed 
bad  they  belonged  to  plaintiff,  is  not  now 
important  They  were  proper^  capable  of 
separate  ownership,  and,  as  all  property 
should  be  assessed  to  the  owner,  when 
known,  we  think  the  assessor  bad  no  right 
to  assess  these  weirs  or  dams  to  plaintiff, 
and  it  was  the  duty  of  the  county  board  of 
equalization  to  correct  the  roll  when  its  at- 
tention was  properly  called  to  the  fact,  as  it 
is  alleged  was  done. 

2.  It  Is  claimed  that  the  assessment  is  void 
because  the  canal  and  the  improvements 
were  not  separately  assessed.  So  far  as  the  i 
weirs  and  dams  are  concerned,  we  have  ; 
beld  tbat,  as  they  belonged  to  Miller  &  Lux, 
they  should  have  been  assessed  to  them,  and 
this  whether  or  not  the  weirs  and  dams  were 
improvements.  It  is  unnecessary  to  deter- 
mine whether  they  should  have  been  sepa- 
rately assessed  had  they  belonged  to  plain- 
tiff. But  it  is  claimed  that  the  levees  con- 
nected with  the  canal  are  "Improvements," 
and  should  have  been  separately  assessed. 
Plaintiff  states  in  Its  brief  that  "levees  are 
«mbankments  constructed  along  the  margin 
of  the  canal  to  confine  it  [we  suppose  by  "it" 
Is  meant  water]  within  Its  channel."  In 
providing  that  the  land  and  its  improvements 
shall  be  separately  assessed,  the  constitution 
does  not  define  the  term  "Improvements," 
but  leaves  Its  definition  to  the  legislature, 
which  is  given  In  subdivision  4  of  section 
3617  of  the  Political  Code,  as  follows:  "(1) 
All  buildings,  structures,  fixtures,  fences  and 
improvements  erected  or  affixed  to  the  land, 
except  telephone  and  telegraph  lines."  We 
do  not  think  this  definition  can  be  said  to  In- 
clude the  embankments  or  banks  forming 
the  margin  of  a  canal,  and  it  was,  there- 


fore, proper  to  Include  the  lerees  as  part  of 
the  canaL 

3.  It  Is  alleged  that  the  assessment  does 
not  show  in  what  school  district  and  road 
district  all  the  tracts  of  land  assessed  and 
taxed  are  situated,  nor  in  what  school  dis- 
trict or  road  districts  the  canal  is  situated; 
that  certain  tracts  of  the  land  assessed  were 
and  are  situated  In  two  school  districts  and 
two  road  districts  In  said  county,  but  the  part 
of  said  tracts  of  land  In  each  said  districts 
was  and  Is  not  separately  assessed,  and  so, 
also,  as  to  the  canal.  Subdivision  2  of  sec- 
tion 3650  of  the  Political  Code  (St.  1895,  p. 
313)  provides:  "When  any  tract  of  land  is 
situated  in  two  or  more  school,  road,  or  other 
revenue  districts  of  the  county,  the  part  In 
each  township,  or  district  must  be  separate- 
ly assessed.  The  Improvements  to  be  as- 
sessed against  the  particular  section,  tract,  or 
lot  of  land  upon  which  they  are  located." 
Section  3G63  of  the  Political  Code  provides: 
"Water  ditches  constructed  for  •  •  •  Ir- 
rigating purposes  •  *  •  must  be  assessed 
the  same  as  real  estate  by  the  assessor  of 
the  county,  at  a  rate  per  mile  for  that  por- 
tion of  such  property  as  lies  within  the  coun- 
ty." St.  1895,  p.  316.  It  Is  claimed  that  the 
canal  can  be  divided  Into  districts,  and  as- 
sessed accordingly  at  a  rate  per  mile  for  that 
portion  which  lies  within  the  county.  Sec- 
tion 10,  art  13,  Const,  provides  that  "all 
property,  except  as  hereinafter  in  this  section 
provided,  shall  be  assessed  In  the  county, 
city,  city  and  county,  town,  township,  or  dis- 
trict in  which  It  Is  situated,  in  the  manner 
prescribed  by  law."  The  exception  relates 
to  railroad  property  alone.  From  the  forego- 
ing provisions  of  the  statute  and  constitution 
It  appears  that  water  ditches  for  irrigating 
purposes  must  be  assessed  the  same  as  real 
estate  In  the  county;  that,  where  any  tract 
of  land  is  situated  In  two  school,  road,  or 
other  revenue  districts,  the  part  in  each  dis- 
trict must  be  separately  assessed.  Section 
3663  directs  the  assessment  as  to  ditches  to 
be  at  a  rate  per  mile  for  that  portion  with- 
in the  county,  but  this  does  not  prevent  the 
assessor  from  separately  assessing  the  por- 
tion of  the  ditch  in  each  district  separately. 
Each  district  Is  entitled  to  know  the  number 
of  miles  therein  as  determinative  of  Its  pro- 
portion bt  the  tax.  The  same  rule  holds  both 
as  to  land  and  as  to  a  ditch  for  Irrigating 
purposes.  Any  other  view  would  not  be  in 
harmony  with  the  constitution,  which  says 
that  "all  property,"  excepting  only  railroads 
operated  In  more  than  one  county,  shall  be 
assessed  "in  the'  district  in  which  It  Is  situ- 
ated." 

4.  There  is  an  aliegration  that  the  assess- 
ment was  wllifully  and  unlawfully  made, 
was  grossly  unjust  and  unequal,  and  was 
made  with  the  knowledge  on  the  part  of  the 
assessor  that  It  would  greatly  wrong  plain- 
tiff; citing  Postal  Co.  v.  Dalton,  119  Cal.  604, 
51  Pac.  1072.  .\n  examination  of  tbat  case 
will  show  that  the  complaint  in  the^cese^t 
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action  falls  far  short  of  stating  facts  which, 
In  the  case  cited,  were  held  to  be  sufficient 
to  show  a  fraudnient  assessment  as  against 
a  general  demurrer.  Other  questions  In- 
volved are  disposed  of  in  Miller  v.  Kern  Co. 
(L.  A.  901,  this  day  decided)  70  Pae.  549,  and 
need  not  be  referred  to  here. 

Our  conclusion  is  that  the  demurrer  ought 
to  have  been  overruled,  and  hence  the  judg- 
ment should  be  reversed,  with  leave  to  the 
defendant  to  answer  should  it  be  so  advised. 

We  concur:    GRAY,  C;  HAYNE8,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  leave  to  the  defendant  to  an- 
swer. 


ROCHAT  V.  GEE    (L.  A.  1,04a) 
(Supreme  Court  of  California.    Oct  18,  1902.)  i 

KECEIVBRS  —  ACCOUNT  —  FINDINGS— RECBIV-   i 
ER  CONDUCTING  BUSINESS— PAYINO  BILLS. 

1.  On  the  hearing  of  the  final  accountiDg  of  - 
a  receiver  of  a  partnership,  the  rsceiver  testi-  ; 
fied  that  some  of  the  creditors  of  the  partner- 
ship had  attached  certain  property,  which  state- 
ment was  objected  to  as  not  the  best  evidence  ■ 
of  the  fact.     Held,  that  ttie  overruliug  of  the 
objection  was  immaterial;  the  court  hiiviug  held  i 
the  receiver  responsible  for  the  property,   and  i 
charged  bim  with  it.  j 

2.  At  the  time  a  receiver  of  a  firm  entered  i 
on  his  duties,  the  partners  were  engaged  in  ; 
carrying  out  a  contract  to  furnish  a  concern  a  I 
certain  amount  of  lumber;  and  the  receiver,  ! 
who  was  experienced  in  the  lumber  business.  '. 
at  the  request  of  the  firm  carried  on  the  manu-  > 
facture  of  lumber  at  the  mill  until  the  con-  : 
tract  was  completed.  Held,  that  the  carrying 
on  of  the  bnsiness  to  such  extent  was  not  im-  < 
proper.  I 

3.  When  the  receiver  of  a  firm  entered  on  bis  I 
duties,  the  firm  were  m.iunfacturing  lumber  un-  i 
der  a  contract  which  it  was  for  the  benefit  of  ! 
the  partners  to  have  completed;  and  the  re-  ' 
ceivCT  paid  the-  bill  of  certain  creditors  who  1 
otherwise  would  have  attached,  and  prevented  j 
completion  of  the  contract.  Held,  that  the  pay-  ; 
ment  of  such  bills  was  proper. 

4.  A  receiver's  action  in  paying  certain  bills 
may  be  sanctioned  by  a  subsequent  order  of 
court 

5.  On  an  accounting  by  a  receiver  appointed 
on  the  dissolution  of  a  firm,  it  appeared  that  the 
personalty  of  the  firm  had  all  been  disposed  of. 
and  that  nothing  had  been  done  iu  the<receiver- 
ship  for  10  years,  and  there  was  no  interest  in 
realty,  except  under  a  contract  by  the  firm  to 
purchase  land,  on  which  the  firm  bad  defaulted. 
Held,  that  it  was  not  error  not  to  malce  an  order 
directing  the  receiver  to  turn  over  the  property 
to  the  partners. 

6.  On  settlement  of  the  account  of  a  receiver, 
it  la  not  necessary  that  the  court  should  make 
formal  findings,  separate  from  the  order  ap- 
proving or  disapproving  the  account. 

Department  2.  Appeal  from  superior  court, 
8nn  Bernardino  county;  John  h.  Campbell. 
.Judge. 

Suit  by  L.  Rochat  against  C.  C.  Gee  for 
dissolution  of  a  partnership.  From  an  order 
settling  the  final  account  of  F.  Sommer,  re- 
ceiver of  the  firm.  Gee  appeals.    Affirmed. 


Chaa.  S.  Gray,  for  appellant  C.  H.  Rolfe 
and  UIght  &  Swing,  for  respondent. 

McPARLAND,  J.  This  action  was  for  tbe 
dissolution  of  a  partnership  existing  between 
plaintifr  and  defendant,  and  at  the  com- 
mencement of  the  action  P.  Sommer  was  ap- 
pointed receiver.  The  present  appeal  Is  by 
defendant  from  an  order  settling  the  final 
ncconnt  of  tli«  receiver.  The  record  shows 
only  one  exception  to  rulings  of  the  court 
at  tlie  bearing  of  the  final  account  That 
exception  was  to  the  overruling  of  defend- 
ant's objection  to  a  statement  of  tbe  re- 
ceiver, wben  on  the  witness  stand,  that  some 
of  the  creditors  of  the  partnership  had  at- 
tached certain  horses,  oxen,  and  wagons;  the 
objection  being  that  it  was  incompetent, 
and  not  the  best  evidence  of  the  fact.  The 
ruling,  however,  was  immaterial,  because  tbe 
court  held  the  receiver  responsible  for  the 
property  involved,  and  charged  Wnr  with  It 
In  settling  the  account.  There  are  also  some 
specifications  of  the  Insufficiency  of  tbe  evi- 
dence to  justify  tbe  decision,  and,  altbongh 
it  is  not  clear  that  the  record  contains  all 
the  evidence,— for  which  respondent  Is,  per- 
haps, chargeable,— still  sufficient  evidence 
does  appear  to  justify  tbe  decision. 

Counsel  for  appellant.  In  his  briefs,  makes 
some  general  objections  to  the  order  apx>ealed 
from,  and  presents  certain  general  grievances 
alleged  to  have  been  suffered  by  his  clloit: 
but,  assuming  that  the  points  discussed  can 
be  reviewed  on  tbe  recOTd  In  the  case,  we 
cannot  see  that  these  objections  warrant  « 
reversal.  The  principal  points  thus  made 
are:  First,  that  the  receiver,  without  au- 
thority, carried  on  the  bnsiness  of  tbe  part- 
nership for  a  time,  and  should  not  have 
been  allowed  expenses  thus  incurred;  sec- 
ond, that,  without  autiiority,  he  paid  certain 
debts  of  tbe  partnership,  and  should  not  have 
been  credited  with  their  payment;  and,  third, 
that  the  order  appealed  from  should  have  di- 
rected the  receiver  to  turn  over  what  iwop- 
erty  he  had  to  the  partners. 

The  plalntlflf  and  defendant;  as  partners, 
were  carrying  on  a  sawmilllng  business  In 
the  mountains  of  San  Bernardino  county, 
using  land,  mill,  machinery,  oxen,  and  other 
personal  property  owned  by  the  same  F. 
Sommer  who  was  afterwards  appointed  re- 
ceiver, under  a  written  contract,  executed 
June  20,  1S87,  to  purchase  all  of  said  prop- 
erty from  said  Sommer.  About  a  year  after 
the  beginning  of  the  imrtnership,  to  wit,  on 
June  27,  1888,  Rochat,  one  of  the  partners, 
commenced  this  action  against  the  defend- 
ant Gee  for  a  dissolution  of  the  partnership, 
and  procured  the  appointment  of  the  re- 
ceiver. The  partnership  was  at  that  time 
apparently  In  falling  circumstances.  In  No- 
vember, 1889,  the  respondent  made  and  filed 
his  report  and  account  of  his  proceedings  as 
receiver,  which  account  was  settled,  ap- 
proved, and  allowed  by  tbe  court;  and  from 
tbe  order  settling  it  defendant  amiealed  ti> 
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this  coort,  but  the  appeal  was  dismissed  on 
the  grotmd  that  no  appeal  would  lie  until  the 
iinal  account.  Rochat  v.  Gee,  81  Cal.  355, 
27  Pac.  670.  This  first  account  was  consid- 
aed  In  disposing  of  the  final  account.  The 
•  order  appointing  the  receiver  was  very  fnll 
and  broad;  authorizing  him,  among  other 
things,  to  "manage,  control,  and  dispose  of" 
all  the  property  of  the  partnership.  At  the 
time  the  receiver  entered  upon  his  duties 
the  partners  were  engaged  in  carrying  out  a 
contract  to  furnish  the  West  Coast  Lumber 
Company  a  certain  amount  of  lumber;  and 
the  receiver,  who  was  an  exi>erlenced  man 
in  the  mill  and  lumber  business,  carried  on 
the  manufacture  of  lumber  at  the  mill  until 
the  said  contract  was  completed,  which  took 
about  one  month.  After  that  he  did  not  at- 
tempt to  further  carry  on  the  business.  He 
completed  that  contract  at  the  request  of 
iMth  plaintifT  and  defendant  His  actions  In 
the  premises  were  clearly  for  the  benefit  of 
the  partners,  and  they  were  approved  by  the 
court.  In  this  we  see  no  error  or  ground  for 
reversal.  Usually  a  court  will  not  appoint  a 
receiver  to  permanently  carry  on  a  business, 
but  It  Is  not  unusual  or  erroneous  to  author- 
ize him  to  temxMrarily  do  so  when  the  in- 
terests of  the  parties  require  it 

Neither  do  we  think  that  the  court  erred 
in  crediting  the  receiver  with  the  amount 
of  the  debts  of  the  partnership  which  he 
paid.  When  he  took  possession  a  number 
of  the  creditors  of  the  concern  were  pressing 
the  payment  of  their  debts,  and  threatened 
attachment  suits,  end  the  contract  with  the 
West  Coast  Lumber  Company  could  not  have 
been  completed  without  settling  with  these 
creditors.  Plaintiff  furnished  the  receiver, 
from  the  books  of  the  partnership,  a  correct 
list  of  the  debts,  and  requested  him  to  pay 
them;  and,  as  the  receiver  testified,  the  de- 
fendant knew  that  the  receiver  was  pajring 
these  debts,  and  made  no  objection.  We  think 
that  the  court  was  right  in  allowing  credit 
for  the  amoimt  of  these  debts.  Ordinarily, 
of  coarse,  a  receiver  should  not  pay  debts 
without  a  previous  direction  of  the  court; 
bat  assuming  that  the  order  appointing  the 
receiver  in  the  case  at  bar  was  not  broad 
enough  to  cover  the  action  in  question,  still 
the  general  rule  Is  not  inexorable,  and  In  a 
IMToper  case  such  an  act  of  a  receiver  may  be 
sanctioned  by  the  court  either  by  a  prevl- 
otis  order  or  by  a  subsequent  approval.  In 
re  Moore,  88  Cal.  3,  25  Pac.  915;  Thompson 
T.  Insurance  Co.,  136  U.  S.  287,  10  Sup.  Ct 
1019,  34  L.  Ed.  408;  Brown  v.  Hazlehurst 
54  Md.  26. 

As  to  the  contention  that  the  order  should 
have  directed  the  receiver  to  turn  over  the 
property  to  the  partners,  these  facts  are  to 
be  considered:  A  little  over  a  year  after  the 
illing  of  the  complaint  the  plaintiff  filed  In 
the  clerk's  office  a  written  abandonment  of 
the  action,  and  in  October,  1891,  there  was 
an  order  dismissing  it  After  the  comple- 
tion by  the  receiver  of  the  contract  with  the 


West  Coast  Company,  in  1888,  nothing  more 
was  ever  done  by  any  one  towards  carrying 
on  the  business.  The  personal  property  had 
be«i  disposed  of;  some  of  it  having  been 
used  by  the  receiver  in  carrying  on  the  busi- 
ness for  the  month  above  mentioned,  and 
some  of  it  having  been  allowed  by  him  to  be 
taken  by  creditors,  for  which  he  was  char- 
ged by  the  court  in  settling  his  account  The 
mill  became  dilapidated.  The  parties  to  the 
action  did  not  seem  to  take  any  further  in- 
terest in  the  business  and  property.  For 
nearly  10  years  no  request  was  made  of  the 
receiver  to  do  anything  in  the  premises,  or 
even  to  make  any  report;  and  the  receiver 
considered,  and,  no  doubt,  had  reason  to 
consider,  that  the  whole  matter  had  been 
abandoned  by  the  parties.  This  had  been 
the  condition  for  nearly  10  years,  when  the 
defendant  made  the  demand  for  the  account 
which  gave  rise  to  this  litigation.  Under 
these  circumstances,  there  was  no  property 
to  be  ordered  into  the  possession  of  the  part- 
ners. There  was  no  property  which  had 
been  used  by  the  partners,  except  a  tract  of 
SCO  acres  of  mountain  land,  which  was  the 
property  of  Sommer.  The  contract  to  pur- 
chase this  land  and  the  personal  property 
fronr  Sommer  bad  been  made  In  June,  1887, 
and  all  the  purchase  money,  amounting  to- 
over  $0,000,  was  to  have  been  paid  by  the 
1st  of  January,  1888;  The  purchasers  were 
to  be  given  possession,  which,  however,  was 
to  cease  upon  default  of  any  payment  and 
upon  such  default  Sommer  was  to  take  pos- 
session, and  the  contract  to  be  at  an  end  and- 
vold;  and  it  was  expressly  provided  that 
"time  is  made  the  essence  of  this  contract" 
The  purchasers— plaintiff  and  defendant— 
never  paid  any  part  of  the  purchase  money. 
Under  these  circumstances,  we  do  not  think 
that  the  court  below  committed  an  error 
with  respect  to  the  matter  of  ordering  prop- 
erty into  possession  of  the  partners. 

The  contention  that  the  court  should  have- 
made  flndings— that  is,  formal  findings  sep- 
arate from  an  order  approving  or  disapprov- 
ing items  of  the  account— is  not  maintaina- 
ble. In  settling  an  account  such  flndings 
are  not  necessary.  In  re  Levlnson,  108  Cal. 
456,  41  Pac.  483,  42  Pac.  479.  In  this  re- 
spect the  settling  of  the  account  of  the  re^ 
ceiver  is  the  same  as  the  settling  of  the  ac- 
count of  an  executor  or  administrator. 

There  are  no  other  points  that  call  for 
special  notice. 

The  order  appealed  from  is  affirmed. 

We  concur:    TEMPLE,  J.;  HENSHAW,  J, 


ESERT  V.  GLOCK  et  al,    (S.  F.  2,331.) 

(Supreme  Court  of  California.     Oct  27,  1902.> 

APPEALr-AUTHE.NTICATED  RBCORD-ORANT 
OF  NEW  TRIAU 

1.  In  the  absence  of  au  authenticated  record 
as  to  the  aSldaTits  used  on  a  tofitio, 
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trial  for  newly  disoovered  eTideucc,  the  order 
jrrauting  the  motion  cannot  be  reviewed. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court  of  city  and  coun- 
ty of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Katharine  Eaert  ag^alnst  Clara 
Clock  and  others.  From  an  order  granting 
defendants  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

A,  Morgenthal,  for  appellant  Naphtbaly, 
Friedenrlch  &  Actcerman,  for  respondents. 

COOPBB,  O.  The  court  below  granted  de- 
fendants' motion  for  a  new  trial  solely  upon 
the  ground  of  newly  discovered  evidence.  This 
appeal  is  by  plaintiff  from  the  order.  There 
is  no  bill  of  exceptions,  nor  proper  authentica- 
tion of  the  record  as  to  the  affidavits  used  on 
the  said  motion.  There  are  two  affidavits 
printed  in  the  transcript,  but  we  cannot  say 
that  they  were  the  affidavits,  and  the  only 
affidavits,  used  on  the  motion.  After  the  de- 
cision of  Somers  v.  Somers,  81  Cal.  008,  22 
Pac.  967,  this  court  adopted  rule  29  (64  Pac. 
xli),  which  provides:  "In  all  cases  of  appeal 
to  this  com't  from  the  orders  of  the  superior 
<»urt8,  the  papers  and  evidence  used  or  taken 
on  the  hearing  of  the  motion  must  be  authen- 
ticated by  incorporating  the  same  in  a  bill  of 
exceptions,  except  where  another  mode  of  au- 
thentication Is  provided  by  law."  The  rule 
lias  been  adhered  to  in  so  many  cases  on  ap- 
peal here  since  that  It  is  needless  to  cite  them. 
Having  no  authenticated  record  as  to  the  affi- 
davits used  on  the  motion,  we  must  presume 
that  they  were  sufficient  to  Justify  the  order. 
It  should  therefore  be  affirmed. 

We  concur:    GBAY,  C;  HAYNBS,  C. 

PEB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  is  affirmed. 


BRIGHAM-HOPKINS  CO.  v.  GBOSS  et  al. 
(Supreme  Court  of  Washington.    Oct.  29,  1902.) 
PARTNKRSHiP-DlSSOLUTION-DEATH  OP  PART. 
NER— SErTTLEMENT  OP  ESTATE— FIRM  CRED- 
ITORS—RIGHT    TO    SUB    SURVIVORS-LIMITA- 
TIONS—SUSPENSION. 

1.  On  dissolution  of  a  partnership  by  the 
death  of  a  member,  creditors  of  the  firm  are 
limited  to  au  action  against  the  anrviving  mem- 
bers. 

2.  Though  under  2  Balliuger's  Add.  Codes  & 
St.   $§  0188-6190,   requiring   administration  of 

Sartuersliip  assets  in  the  probate  court  ou  the 
eath  of  one  of  the  partners,  creditors  of  the 
firm  are  not  entitled  to  sue  to  recover  their 
claims  against  the  surviving  members  of  th% 
firm  pending  such  admiuistration,  yet,  after 
such  settlement,  if  the  partnership  assets  are 
not  sufflcieDt  to  pay  the  firm  debts,  the  creditors 
of  the  firm  may  then  sue  the  surviviug  part- 
ners to  recover  the  balance  due. 

3.  Since  creditors  of  a  firm  are  not  entitled 
to  sue  the  surviving  partners  pending  adminis- 
tration of  the  firm  assets  in  the  probate  court 
on  the  death  of  a  partner,  as  required  by  2 
Ballinger's  Ann.  Codes  &  St.  |§  6188,  6190, 
limitations  do  not  run  against  the  creditors' 
claims  pending  such  settlement. 


Appeal  from  superior  court.  Pierce  coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  the  Brigham-Hopkins  Company 
against  David  Gross  and  others.  From  a 
judgment  in  favor  of  defendants,  plaintiff 
appeals.    Reversed. 

Bates  &  Murray,  John  H.  McDanlete,  and 
C.  M.  Easterday,  for  appellant  F.  Camp- 
bell and  Fogg  &  Fogg,  for  respondents. 

MOUNT,  J.  This  action  was  brought  in 
the  lower  court  against  the  respondents,  who 
are  the  surviving  members  of  a  partnership 
known  as  Gross  Bros.,  to  recover  upon  fire 
separate  accounts  contracted  by  the  firm  of 
Gross  Bros,  prior  to  Its  dissolution.  The 
firm,  at  the  time  the  accounts  sued  on  were 
contracted,  was  composed  of  David  Gross, 
Morris  Gross,  Ellis  Gross,  and  Abraham 
Gross.  After  the  debt  was  contracted,  Abra- 
ham Gross  died,  and  two  of  the  surviving 
members  of  the  firm  were  appointed  admin- 
istrators of  the  partnership  estate.  There- 
after a  claim  for  the  Indebtedness  was  duly 
filed  with  the  administrators  of  the  partno^ 
ship  estate  and  allowed.  Subsequently  a 
dividend  of  16  per  cent  was  ordered  paid 
upon  the  claims  against  the  partnership  es- 
tate. This  dividend  exhausted  the  partner- 
ship estate.  After  the  assets  of  the  part- 
nership estate  were  all  distributed,  and  the 
estate  finally  settled,  and  the  adminlstratois 
discharged,  the  appellant  brought  this  ac- 
tion against  the  survivors  for  the  balance  of 
Its  claim;  alleging  the  facts  set  out  above, 
and  in  addition  thereto  that  the  estate  of 
Abraham  Gross,  deceased,  was  Insolvent 
and  had  been  fully  settled,  and  the  adminis- 
trator thereof  discharged.  A  demurrer  to 
the  complaint  was  sustained  by  the  court 
below,  and  the  cause  dismissed.  Plaintiff 
appeals. 

The  principal  question  presented  on  this 
appeal  is,  can  a  creditor  of  a  partnership 
maintain  an  action  against  the  surviving  part- 
ners thereof  after  the  death  of  one  of  the 
partners,  and  after  the  settlement  of  the 
partnership  estate,  when  the  partnership  as- 
sets have  not  been  sufficient  to  pay  all  the 
debts  of  the  partnership?  In  the  case  of 
Brigham-Hopkins  Co.  v.  Gross,  20  Wash. 
218,  54  Pac.  1127,  which  was  a  case  brought 
by  this  appellant  against  these  same  re- 
spondentR  upon  the  same  indebtedness,  it 
was  held  that  the  appellant  could  not  main- 
tain the  action  pending  the  administration 
of  the  partnership  estate,  because,  under  sec- 
tions 6189,  6190,  2  Ballinger's  Ann.  Codes  & 
St,  the  surviving  partners  were  entitled  to 
administration  upon  the  partnership  estate, 
which  was  primarily  liable  for  the  partner- 
ship debts.  Whatever  may  be  said  as  to  the 
correctness  of  the  rule  therein  announced,  it 
cannot  be  said  that  such  a  rule  is  not  Just 
especially  where  no  rights  of  the  creditors 
are  lost  by  reason  of  the  delay.  Ordinarily 
the  partnership  assets  should  flrat.  be  sub- 
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Jected  to  the  payment  of  partnership  debts, 
before  the  Individual  property  of  a  partner 
is  subjected  thereto.  Pars.  Partn.  (4th  Ed.) 
i  253.  And  this  we  think  Is  as  far  as  the 
role  in  that  case  was  intended  to  apply,  and 
is  as  far  as  we  now  think  It  should  be  per- 
mitted to  extend.  While  we  do  not  desire 
to  overrule  the  decision  upon  the  point  decid- 
ed In  that  case,  tIz.,  that  a  creditor  cannot 
maintain  an  action  against  surviving  part- 
ners pending  settlement  of  the  partnership 
estate  In  probate,  we  deem  It  advisable  to 
say  that  much  of  the  argument  of  that  de- 
cision Is  merely  dictum,  which,  upon  fullw 
Investigation,  we  cannot  follow.  The  rule 
is  well  settled  that  at  law  the  creditors  of  a 
partnership  must  bring  their  actions  against 
the  surviving  members  only.  Pars.  Partn. 
(4th  Ed.)  i  349:  2  Bates,  Partn.  {  746;  Story, 
Partn.  iS  358-^361;  George,  Partn.  p.  384; 
Llndl.  Partn.  (2d  Am.  Ed.)  p.  676;  Shu- 
maker,  Partn.  p.  438.  There  Is  no  statute 
of  this  state  changing  the  common  law  in 
this  respect.  The  rule,  therefore,  under  sec- 
tion 4783,  2  Balllnger's  Ann.  Codes  &  St, 
prevails  here.  Section  6188,  Id.,  and  the  fol- 
lowing sections  in  reference  to  the  adminis- 
tration of  partnership  estates,  were  correctly 
construed  in  Harrington  v.  Herrlck,  12  0. 
C.  A.  231.  Oi  Fed.  468,  where  the  court  said: 
"•The  Washington  statute  does  not  take  away 
the  right  a  surviving  partner  has  of  adminis- 
tering the  assets  of  the  firm,  but  only  guards 
It  In  the  Interests  of  representatives  of  the 
deceased  partners,  by  requiring  a  bond,  and 
substitutes  the  supervision  of  the  probate 
court  for  a  court  of  equity.  The  obligations 
of  the  surviving  partner  are  not  released,  and 
the  remedies  of  the  creditors  are  not  chan- 
ged." Under  the  decision  of  this  court  In 
Brigbam -Hopkins  Co.  v.  Gross,  supra,  how- 
ever, the  remedies  of  the  creditors  are  chang- 
ed to  this  extent,  namely,  they  are  post- 
poned pending  the  settlement  of  the  estate, 
and  no  action  at  law  can  be  maintained  un- 
til after  the  settlement  of  the  partnership  es- 
tate. With  this  exception,  the  common-law 
rule  is  not  changed.  It  follows,  therefore, 
that  after  the  settlement  of  the  partnership 
estate  the  creditors  of  the  firm  may  main- 
tain an  action  against  the  surviving  part- 
ners for  any  balance  of  their  claims  remain- 
ing unpaid.  If  the  creditors  cannot  maintain 
an  action  i>ending  the  settlement  of  the  part- 
nership estate,  as  was  held  by  this  court  In 
Brigham-Hopklns  Go.  v.  Gross,  supra,  by  rea- 
son of  the  provisions  of  section  6189  and  sec- 
tion 6190,  then,  under  section  4812,  2  Bal- 
llnger's Ann.  Codes  &  St.,  the  statute  of  lim- 
itations ceases  to  run  pending  the  settle- 
ment. It  was  said  In  Brigham-Hopklns  Co. 
V.  Gross,  supra:  "In  the  respondents'  brief, 
authority  has  been  cited  sustaining  the  prop- 
osition that  a  delay  In  suing  until  after  the 
partnership  estate  had  been  closed  would 
bar  an  action  against  the  survivor,  but  that 
was  In  equity.  We  do  not  see  how  It  could 
apply  to  the  present  action."  This  was,  no 
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doubt,  intended  to  mean  that  the  statute  of 
limitations  would  not  run  in  this  kind  of  a 
case  pending  the  settlement  of  the  partner- 
ship estate;  the  court  having  In  mind  the 
rule  that  the  statute  of  limitations  does  not 
run  against  a  creditor  who  Is  by  higher  law 
prevented  from  bringing  his  action.  Brooks 
V.  Bates,  7  Colo.  577,  4  Pac.  1069;  2  Ballln- 
ger's Ann.  Codes  &  St  §  4812.  A  contrary 
view  Is  expressed  In  Brigliatn-Hopkins  Co.  v. 
Gross  (C.  C.)  107  Fed.  769,  but  that  de- 
cision was  expressly  based  upon  the  rule  an- 
nounced in  Harrington  v.  Herrlck,— that  the 
remedy  of  the  creditor  was  not  postponed 
pending'  the  settlement  of  the  partnership  es- 
tate. But  this  court,  In  Brigham-Hopklns 
Co.  V.  Gross,  supra,  held  that  the  remedies  of 
the  creditors  were  postponed  pending  such 
settlement. 

For  the  reasons  given,  the  Judgment  of 
the  lower  court  is  reversed,  with  Instruc- 
tions to  overrule  the  demurrer. 

RBAVIS,  C.  J.,  and  DUNBAR,  FULLER- 
TON,  and  ANDERS.  JJ.,  concur. 


GEDDIS  V.  PACKWOOD. 

(Supreme  Conrt  of  Wasbiugton.    Oct  28,  1902.) 

MORTOAOES— F0RECL0Si7rE>-RBDEMPTI0N 
—JUDGMENT  CREDITOR'S  RIGHTS. 

1.  Laws  1897.  p.  75,  S  15,  authorizes  Judg- 
ment creditors  to  redeem  from  salps  under  ex- 
ecution or  mortgage  foreclosure;  and  section  18 
provides  that  the  rights  of  redemption  from 
sales  made  ou  judgments  previously  rendered 
shall  remain  unaffected.  Held,  that  since  a 
judgment  creditor's  right  to  redeem  from  mort- 
gage foreclosure  sale  was  statutory,  and  that 
prior  to  the  act  of  1897  no  statute  existed  con- 
ferring such  right,  a  Judgment  creditor  was 
not  entitled  to  redeem  from  a  judgment  fore- 
closing a  mortgage  entered  prior  to  the  act  of 

Appeal  from  superior  court,  Kittitas  coun- 
ty;   John  B.  Davidson,  Judge. 

Suit  by  Fred  L.  Geddis  against  S.  T.  Pack- 
wood  for  an  injunction  restraining  the  issu- 
ance of  a  certificate  of  redemption  to  defend- 
ant. Prom  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

Graves  &  Elnglehart,  for  appellant  Kauff- 
man  &  Fmst,  for  respondent 

PER  CURIAM.  Respondent  (plaintiff)  pur- 
chased certain  real  estate  In  Kittitas  county 
at  a  mortgage  foreclosure  sale.  At  the  time 
of  the  sale,  appellant,  Packwood,  owned  two 
Judgments  which  he  claimed  were  liens  on  the 
same  premises.  Appellant  made  application 
as  Judgment  creditor  to  redeem  from  the  fore- 
closure sale.  Respondent  thereupon  brought 
this  suit  to  enjoin  the  sherlCt  from  Issuing  a 
certificate  of  redemption,  and  appellant  was 
permitted  to  Intervene.  The  superior  court 
ruled  against  appellant's  right  to  redeem. 
Upon  consideration  of  the  record,  it  is  con- 
cluded that  the  appellant  has  valid  Judgment 
liens  npon  the  said  premises,  and , 
digitized  by ' 
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the  only  substantial  Issue  presented  is  wheth- 
er a  Judgment  creditor  can  redeem  from  a 
Judgment  foreclosing  the  mortgage,  entered 
prior  to  the  act  of  1897,  relating  to  sales  under 
executions  and  redemption  therefrom.  In  Par- 
ker V.  Dacres,  2  Wash.  T.  439,  7  Pac.  893,  It 
was  determined  that  there  was  no  right  of 
redemption  from  a  mortgage  foreclosure  aft- 
er sale.  Thereafter  the  act  of  February  3, 
1886,  was  enacted,  which  is  foimd  In  Hill's 
Code,  {  513,  where  It  Is  provided  that  the 
Judgment  debtor  or  his  successor  in  interest 
may  redeem;  but  no  mention  of  or  provision 
for  the  Judgment  creditor,  was  made  In  said 
section.  The  act  of  1897  (Laws  1897,  p.  75,  ( 
16)  confers  upon  the  Judgment  creditor  the 
right  to  redeem  at  execution  and  foreclosure 
sales.  But  section  18  provides  that  the  rights 
of  redemption  from  sales  made  upon  Judg- 
ments rendered  prior  thereto  shall  remain  un- 
affected. The  act  of  1899  (Laws  1899.  p.  85, 
I  7)  also  confers  upon  and  maintains  for  the 
Judgment  creditor  the  right  of  redemption. 
But  section  18  expressly  repeals  all  the  pre- 
ceding acts  relating  to  redemption,  and  pro- 
vides that  such  repeal  shall  not  affect  any 
rights  existing  under  the  former  redemption 
acts.  It  may  be  observed  that  the  right  to 
redeem  on  the  foreclosure  sale  Is  statutory. 
See  Parker  v.  Dacres,  supra.  No  statute  is 
found  which  extends  the  right  of  redemption 
from  foreclosure  sales  to  the  Judgment  cred- 
itor until  the  statute  of  1897,  supra;  and  It 
was  again  conferred  in  the  act  of  1899,  supra. 
But  in  each  act  there  is  an  express  reserva- 
tion that  such  rights  conferred  shall  not  be 
applicable  to  Judgments  entered  before  their 
enactment. 

Upon  this  review  It  Is  concluded  the  Judg- 
ment of  the  superior  court  should  be  affirmed. 


In  n  TAEUJI  YAMASHITA. 

(Snoreme  Court  of  Washington.    Oct.  22,  1902.) 

ATTORNKTS   —   ADMISSION  —  CITIZENSHIP   — 

STATUTES  —  ALIENS  —  NATURAUZATtON  — 

JAPANESE   —    BLIOIBILITT    —   JUDGMENT   — 

COLLATERAL  ATTACK. 

l.Act  Feb.  16.  1897  rtiaws  1897.  p.  12), 
amending  Laws  1896,  p.  178,  providing  for  the 
admission  of  attorneys,  by  authorizing  the  ad- 
mission of  attorueys  from  other  states,  on  sat- 
isfactory evidence  of  qnaliflcatioo,  without  ex- 
aminatiou,  did  not  affect  section  6  of  the  act  of 
1895,  which  required,-  as  oue  of  the  qualifica- 
tlous  for  the  admission  of  attorneys,  that  they 
should  be  citizens  of  the  United  States. 

2.  A  judgment  of  naturalization,  void  on  its 
face,  may  be  attacked  in  a  subsequent  proceed- 
ing by  the  alien  to  be  admitted  to  practice  as  an 
attorney. 

3.  A  native  of  Japan  is  neither  "a  free  white 
person,"  nor  an  alien  of  African  nativity  or  of 
African  descent,  so  as  to  be  entitled  to  natural- 
ization under  Rev.  St  U.  S.  {  2169. 

Application  by  Takujl  Yamashlta  for  ad- 
mission to  the  bar.    Application  denied. 

Takuji  Yamashlta,  In  pro.  per.  W.  B. 
Stratton,  Atty.  Uen.,  and  E.  W.  Ross  and 
0.  0.  Dalton,  Aflst  Attys.  Oen.,  amid  curUe. 

1  3.  Set  AUuia.  voL  t,  C«nL  Dig.  |  ISO. 


REIAYIS,  0.  J.  Tekujl  Yamashlta,  a  native 
of  Japan,  applies  tor  admission  as  an  at- 
torney and  counselor  at  law  in  the  courts  of 
this  state.  He  shows  that  he  is  over  21 
years  of  age,  has  been  a  resident  of  the 
state  for  more  than  1  year,  and  that  be  has 
the  requisite  learning  and  ability  qualifying 
him  for  admission.  The  law  relating  to  the 
qualifications  and  admission  of  attorneys 
and  counselors  at  law  Is  found  In  the  act 
of  March  19,  1895  (Laws  1896,  p.  17^,  to- 
gether with  the  amendment  In  the  act  of 
February  16,  1897  (Laws  1807.  p.  12).  The 
law  of  1895  made  no  provision  for  admission 
without  nn  examination.  Sections  2  and  3 
of  the  act  provided  for  holding  regular  ex- 
aminations for  admission,  but  section  6  of 
the  act  declared:  "No  person  shall  practice 
as  an  attorney  and  counselor  at  law  in  any 
court  of  this  state  who  does  not  reside  In 
this  state,  or  who  Is  not  a  citizen  of  the 
United  States."  In  the  act  of  1897,  section 
4  of  the  former  act  is  so  amended  In  sub- 
stance as  to  provide  for  the  admission  of  at- 
torneys from  sister  states,  upon  satisfactory 
evidence  of  qualifications,  without  examina- 
tion. The  amendatory  act  does  not  affect 
section  6  of  the  original  act,  which.  It  may 
be  observed,  has  been  the  law  since  18SL 
It  Is  apparent,  therefore,  that,  to  entitle  the 
applicant  to  admission,  he  must  be  a  citizoi 
of  the  United  States.  The  qualifications  re- 
quired for  admission  to  the  bar  are  prescrib- 
ed by  law,  and  they  are  exclusively  within 
the  discretion  and  policy  of  the  state.  One 
of  the  conditions  required  for  the  applicant 
Is  that  he  must  be  a  citizen  of  the  United 
States.  It  Is  shown  by  exemplification  of 
the  record  that  an  order  was  entered  ad- 
mitting applicant  to  citizenship  in  the  su- 
perior court  of  Pierce  county  on  the  14th  of 
May,  1902.  It  is  also  urged  that  aucb  su- 
perior court  was  one  of  competent  Jurisdic- 
tion, and  therefore  its  Judgment  must  be 
final,  and  cannot  be  questioned  bae.  The 
record  of  naturalization  shows  that  the  ap- 
plicant is  a  native  of  Japan,  and  that  he 
renounces  allegiance  as  a  subject  of  the 
Mikado.  The  naturalization  law  requires  the 
applicant  to  declare  on  oath  that  be  abso- 
lutely and  entirely  renounces  and  abjures 
all  allegiance  and  fidelity  to  every  prince, 
potentate,  state,  or  sovereignty,  and  jiartlcu- 
larly,  by  name,  to  the  prince,  potentate,  state, 
or  sovereign  of  which  he  was  before  a  citi- 
zen or  subject  (Rev.  St  U.  S.  (  2165,  snbd. 
2),  and  the  proceedings  must  be  recorded  by 
the  clerk  of  the  court  Thus  the  transcript 
of  the  order  admitting  him  to  citizenship 
shows  that  be  is  of  the  Japanese  race.  The 
Judgment  of  the  superior  court,  if  acting 
within  its  Jurisdiction,  Is  conclusive;  but  if 
the  Judgment  upon  Its  face  shows  that  the 
court  was  without  authority  to  pronounce 
the  Judgment,  the  determination  Is  void  and 
must  be  disregarded.  A  Judgment  void  upon 
its  face  may  be  attacked  at  any  time  and  la 
any  proceeding,  and  the  same  may  be  dlsre- 
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garded.  Savage  t.  Sternberg,  19  Wash.  679,  [ 
5i  Pac.  611,  67  Am.  St  Rep.  761.  Also,  as 
pertinent  and  relating  to  snch  proceedings  In 
naturalization,  see  In  re  Gee  Hop  (D.  O.) 
71  Fed.  274;  In  re  Hong  Yen  Chang,  84  Cal. 
163,  24  Pac.  156. 

The  gnestlon  presented  Is  ivbetber  one  of 
the  Japanese  race  Is  eligible  nnder  the  natu- 
ralization laws,  for  admission  to  citizenship. 
nie  federal  constitution  confers  plenary 
power  upon  congress  to  prescribe  the  quali- 
fications and  conditions  for  naturalization. 
All  the  acts  of  congress  relating  to  the 
naturalization  of  alienc,  commencing  with 
that  of  April  14,  1802,  to  the  Revised  Stat- 
ntes.  contain  the  provision  that  "any  alien 
being  a  free  white  person  may  be  admitted 
to  be  a  citizen,"  etc.  After  the  adoption  of 
the  thirteenth  and  foarteenth  amendments 
to  the  federal  constitution,  and  In  the  act  of 
July  14,  1870,  it  was  enacted  by  congress 
"that  the  naturalization  laws  are  hereby  ex- 
tended to  aliens  of  African  nativity  and  to 
penona  of  African  descent."  16  Stat  256, 
I  7.  This  was  afterwards  revised,  and  pla- 
ced In  the  Revised  Statutes,— section  2169 
(see  18  Stat  81§),— so  as  to  read,  "The  pro- 
visions of  this  title  shall  apply  to  aliens  be- 
ing free  white  persons  and  to  aliens  of  Af- 
rican nativity  and  to  persons  of  African 
descent"  And  this  is  the  existing  law. 
It  Is  plain  that  the  two  races  mentioned  are 
now  eligible  to  citizenship  imder  the  general 
naturalization  laws;  that  is,  white  persons 
and  persons  of  African  (negro)  descent  and 
nativity.  It  Is  clear  that  within  the  mean- 
ing of  these  words  the  applicant  is  Ineligible. 
When  the  naturalization  law  was  enacted 
the  word  "white,"  applied  to  race,  commonly 
referred  to  the  Caucasian  race.  This  Is  well 
stated  In  the  case  of  In  re  Ah  Yup,  5  Sawy. 
155,  Fed.  Cas.  No.  104:  "Webster,  in  his  Dic- 
tionary, says:  "The  common  classification 
Is  that  of  Blumenbacb,  who  makes  five:  (1) 
The  Caucasian  or  white  race,  to  which  be- 
long the  greater  part  of  the  Baropean  na- 
tions and  those  of  western  Asia;  (2)  the 
Mongolian  or  yellow  race,  occupying  Tartary, 
China,  Japan,  etc.;  (3)  the  Ethiopian  or 
negro  (black)  race,  occupying  all  Africa,  ex- 
cept the  north;  (4)  the  American  or  red  race, 
containing  the  Indians  of  North  and  South 
America;  and  (5)  the  Malay  or  brown  race, 
occupying  the  islands  of  the  Indian  Archi- 
pelago.' etc.  This  division  was  adopted  from 
BuflTon,  with  some  changes  In  names,  and 
Is  founded  on  the  combined  characteristics 
of  complexion,  hair,  and  sknlL  Linnaeus 
makes  four  divisions,  founded  on  the  color 
of  the  skin:  '(1)  European,  whitish;  (2) 
American,  coppery;  (3)  Asiatic,  tawny;  and 
(4)  African,  black.'  Cuvier  makes  three: 
Oancasian,  Mongol,  and  Negro.  Others  make 
many  more,  but  no  one  Includes  the  white 
or  Caucasian  with  the  Mongolian  or  yellow 
race;  and  no  one  of  those  classifications  rec- 
ognizing color  as  one  of  the  distinguishing 


characteristics  Includes  the  Mongolian  in  the 
white  or  whitish  race.  See  New  Am.  Cyc. 
tit  'Ethnology.'"  The  courts,  federal  and 
state,  hare  uniformly  determined  that  Chi- 
nese are  not  eligible  to  naturalization,  be- 
cause not  white  persons.  In  ISSO  it  was  de- 
termined that  a  native  of  British  Columbia, 
half  Indian  and  half  white,  could  not  be 
naturalized.  In  re  Camille  (C.  O.)  6  Fed.  25C. 
In  Re  Po  (City  Ot  Alb.)  28  N.  T.  Supp.  383, 
a  native  of  British  Burmah  was  denied  ad- 
mission. In  Re  Kanaka  Nian,  a  Hawaiian 
was  denied  naturalization.  6  Utah,  639,  21 
Pac.  993,  4  L..  R.  A.  726.  In  Re  Saito,  62 
Fed.  126,  the  federal  circuit  coiut  adjudged 
that  a  native  of  Japan  was  of  the  Mongo- 
lian race,  and  therefore  not  eligible  to  natu- 
ralization. 

But  the  applicant  earnestly  urges  that  the 
act  of  congress  specially  excluding  the 
Chinese  from  naturalization  implies,  when 
considered  with  reference  to  our  modem 
treaties  with  the  empire  of  Japan,  that  the 
Japanese  were  excepted  from  the  general  ex- 
clusion of  the  Mongolian  race.  He  also  com- 
mends the  reasoning  In  the  case  of  In  re 
Rodriguez  (D.  C.)  81  Fed.  337,  as  persuasive 
to  a  more  liberal  construction  in  favor  of  the 
Japanese.  In  that  case  a  native  of  Mexico, 
of  undefined  blood  and  race,  and  whose  an- 
cestors had  for  centuries  been  habitants  of 
Mexico,  was  naturalized.  But  such  decision 
was  largely  controlled  by  the  various  treaties 
with  Mexico,  and  the  fact  that  thousands  of 
Mexicans,  without  regard  to  race  or  color, 
had  been  collectively  naturalized  as  citizens 
of  the  United  States.  It  is  true,  the  learned 
judge.  In  the  course  of  his  opinion,  suggests 
other  and  dlfFerent  views  of  the  meaning  of 
the  classification  by  color  contained  In  the 
naturalization  laws,  from  those  taken  by  the 
other  authorities  heretofore  mentioned;  but 
he  also  seems  to  concede  that  the  Mongolian 
race  Is  clearly  excluded.  It  is  likewise  true 
that  congress  has  several  times  collectively 
conferred  citizenship  upon  bodies  of  people 
without  reference  to  race,  but  the  reasons 
therefor  in  each  Instance  were  plainly  spe- 
cial, and  such  acts  cannot  be  extended  be- 
yond the  particular  Instances.  The  general 
law,  with  the  single  extension  made  to  the 
Afr.can  or  negro  race,  has  been  confined  to 
free  white  aliens.  The  law  seems  to  base 
the  classification  upon  ethnological  and  ra- 
cial considerations,  rather  than  in  any  na- 
tional distinctions.  Whether  the  classifica- 
tion according  to  color  Is  technically  scien- 
tific or  natural  is  not  a  proper  subject  of 
inquiry  here.  BYom  its  existence  coexten- 
sively  with  the  formation  of  the  American 
republic,  it  must  be  taken  to  express  a  set- 
tled national  will. 

The  applicant  cannot  be  admitted,  because 
be  is  not  a  citizen  of  the  United  States. 

DUNBAR,  FULLERTON,  ANDERS,  and 
MOUNT,  JJ.,  concur. 
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STATE  ex  r^.  SANOLIN  r.  SUPERIOR 
COURT  OF  KING  COUNTY  et  al.* 

(Supreme  Conrt  of  Washlngtou.    Oct.  20,  1902.) 

APPBAIi-ORDBR  APPOINTING  RECSIVER— 
SUPERSEDEAS. 

1.  Under  Ralliuger's  Ann.  Codes  &  St  I  6606, 
proTldiiif;  that  ao  appeal  bond  effect*  a  stay  of 
proceediUKS  when  it  ia  in  a  penalty  double  the 
amount  o{  damages  and  costs  recovered  in  the 
judgment  appealed  from,  and  In  other  cases  it 
shall  be  in  such  penalty,  not  less  than  $200, 
and  sufficient  to  save  the  respondent  hannlesa 
from  damages  by  reason  of  the  appeal,  as  a 
judge  of  the  superior  (Court  shall  prescribe,  a 
bond  on  appeal  from  an  order  appointing  a  re- 
ceiver in  the  sum  of  $200,  aud  conditioned  only 
that  the  appellant  will  pay  all  costs  and  dam- 
ages which  shall  be  awarded  against  him  ou 
the  appeal  or  on  a  dismissal  thereof,  is  not  suf- 
ficient either  to  supersede  the  receiver  or  effect 
a  stay  of  proceedings. 

Application  by  tbe  state,  on  the  relation 
of  John  Sanglln,  for  a  writ  of  prohibition 
against  the  superior  court  of  King  county, 
Wash.,  and  Boyd  J.  Tallman,  Judge.  AppU- 
cation  denied. 

H.  B.  FoeUr,  for  relator.  Leopold  M. 
Stem,  for  respondent 

FULX.ERTON,  J.  This  is  an  application 
for  a  writ  of  prohibition.  Tbe  facts  are 
these:  One  C.  L.  Haggard  brought  an  ac- 
tion In  the  superior  court  of  King  county 
against  the  relator  to  recover  upon  a  promis- 
sory note  and  to  foreclose  a  chattel  mortgage 
given  to  secure  tbe  sama  After  tbe  com- 
mencement of  the  action  the  plaintiff  applied 
to  the  court  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  tbe  mortgaged  prop- 
erty pending  tbe  action,  which  application 
tbe  court  after  notice  and  a  hearing  had 
thereon,  dnly  granted.  From  this  order  the 
relator  appealed  to  this  court  giving  a  bond 
In  the  sum  of  $200,  conditioned  that  tbe 
appellant  would  pay  all  costs  and  damages 
that  should  be  awarded  against  bim  on  the 
appeal,  or  on  the  dismissal  thereof,  not  ex- 
ceeding tbe  amount  of  the  penalty.  There- 
after the  plaintiff  applied  to  tbe  court  for 
an  order  directing  the  receiver  to  sell  tbe 
mortgaged  property,  and  it  Is  to  prevent  tbe 
court  from  proceeding  with  a  hearing  upon 
the  application  that  this  writ  is  sought 
The  relator  contends  that  the  appeal  from 
the  order  appointing  tbe  receiver  removed 
the  cause  into  this  court  and  that  tbe  trial 
court  Is  without  Jurisdiction  to  malie  any 
order  in  the  cause  pending  the  appeal. 
Manifestiy,  this  contention  cannot  be  sus- 
tained. By  the  statute  (section  6S06,  Bal- 
linger's  Ann.  Ck>des  &  St)  an  appeal  affects 
a  stay  of  proceedings  only  when  tbe  appeal 
bond  is  conditioned  for  that  purpose.  Whore 
tbe  appeal  Is  from  a.  judgment  for  the  recov- 
ery of  money,  the  bond,  in  order  to  effect  a 
stay  of  proceedings,  shall  be  in  a  penalty 
double  the  amount  of  tbe  damages  and  costs 
recovered  in  such  Judgment,  and  in  other 
cases  "shall  be  In  such  penalty,  not  less  than 

*R«bearlOK  denied  January  9,  1903. 


two  bimdred  dollars,  and  sufficient  to  save 
the  respondent  harmless  from  damages  by 
reason  of  tbe  appeal,  as  a  Judge  of  tbe  su- 
perior court  shall  prescribe"  The  appellant 
could  not  under  any  circumstances,  on  an 
appeal  from  this  order,  have  given  a  bond 
that  would  have  prevented  tbe  trial  court 
from  proceeding  wltb  the  trial  of  tbe  cause 
on  its  merits  pending  the  appeal;  nor  could 
be,  without  having  tbe  amotmt  of  tbe  pen- 
alty fixed  by  tbe  trial  conrt  and  giving  a 
bond  In  such  penalty,  have  superseded  the 
receiver,  or  prevented  the  court  from  taking 
further  proceedings  with  reference  to  mat- 
ters strictly  relating  to  tbe  receivership.  As 
it  was,  be  gave  a  cost  bond,  conditioned  to 
pay  only  such  damages  as  this  court  might 
award  on  the  affirmance  of  tbe  order;  and 
this  was  Insufficient  either  to  supersede  the 
receiver  or  effect  a  stay.  The  cases  of  State 
▼.  Superior  Court  of  Pierce  Ca,  16  Wash. 
876,  46  Pac  402,  and  Irving  v.  Irving,  26 
Wash.  122,  66  Pac.  123,  are  not  In  point  cm 
the  facts  appearing  here.  These  were  cases 
where  the  whole  cause  was  removed  to  this 
conrt  by  the  appeal,  leaving  nothing  In  the 
lower  court  upon  which  that  court  was  em- 
powered to  act 
Tbe  application  Is  denied. 

REAVIS,  C.  J,,  and  MOUNT.  DUNBAB, 
and  ANDERS,  JJ.,  concur. 


STATE  ex  reL  SMITH  t.  SUPERIOR 
COURT  OF  KING  COUNTY. 

(Supreme  Court  of  Washington.    Oct  16, 1902.) 

EMINENT  DOMAIN  —  STREET  RAILROADS  - 
STRBBTS-PROCEEDINQS-SUPBRIOR  COURT- 
JURISDICTION— RBVIBW-CBRTIORARI— BASE- 
MENTS—DAM  AOBS. 

1.  Const,  art  1,  |  16,  provides  that  when- 
ever property  is  sought  to  be  condemned  tbe 
question  whether  the  contemplated  use  is  a 
public  one  shall  be  a  judicial  qnestion,  to  be 
determined  without  regard  to  any  legislative  as- 
sertion that  the  use  is  public.  Article  4,  {  4, 
declares  that  the  supreme  conrt  shall  have 
power  to  issue  writs  of  certiorari  in  the  exer 
cise  of  its  appellate  revisory  jurisdiction.  Htld 
that,  since  no  right  of  appeal  was  given  br 
statute  to  review  the  question  of  pablic  nse  in 
condemnation  proceedings,  the  supreme  court 
had  jurisdiction  to  review  by  certiorari. 

2.  The  superior  court  has  jurisdiction  of  ■ 
proceeding  by  a  street  railway  company  for  the 
condemnation  of  certain  land  for  a  right  of  wny. 

3.  Where  property  sought  to  be  coodemnrd 
had  been  dedicated  as  a  street  but  bad  never 
been  improved,  and  could  not  be  osed  as  a 
street  without  being  planlied  over  and  filled  ui 
to  an  elevation  above  the  rise  of  the  tides, 
which  a  railroad  company  seeking  to  condemn 
the  same  was  required  by  city  ordinance  to  do 
as  a  condition  precedent  to  its  right,  the  place 
sought  to  be  condemned  was  not  a  street  with- 
in Laws  1S90.  p.  147,  granting  to  street  rail- 
way companies  the  power  of  eminent  domain, 
but  declaring  that  such  right  should  not  be  ex- 
ercised with  respect  to  public  roads  or  streets. 

4.  Where  a  property  owner's  easements  of 
light  air,  and  access  will  be  Injuriously  affect- 
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«d  by  the  con-strnctioi)  of  a  trestle  aud  bridge 
in  front  of  the  same  by  a  street  railway  com- 
pany, such  easements  constitute  property,  com- 
pensation  for  the  taking  of  which  must  be  as- 
certained by  a  jury,  and  paid  to  the  owner,  be- 
fore constructioD  of  the  improvement 

Certiorari  by  the  state,  on  the  relation 
of  Charles  B.  Smith,  against  the  superior 
court  of  King  county,  Arthur  B.  Griffin, 
Judge,  to  review  a  Judgment  In  favor  of  the 
Seattle  Electric  Company  in  condemnation 
proceedings.    Judgment  affirmed. 

Moore  &  Farrell,  for  relator.  Plies,  Don- 
^rorth  &  Howe,  for  respondent 

AKDERS,  J.  This  Is  an  original  applica- 
tion to  this  court  for  a  writ  of  certiorari 
to  review  a  Judgment  of  the  superior  court 
of  King  county  In  a  condemnation  proceed- 
ing Instituted  by  the  Seattle  Electric  Com- 
pany. It  appears  from  the  record  that  the 
relator,  Charles  B.  Smith,  Is  the  owner  of 
lots  5  and  6,  except  the  west  27  feet  thereof, 
and  lots  1,  2,  7,  and  8  of  block  21,  of  D.  S. 
Maynard's  plat  of  the  town  (now  city)  of 
Seattle,  and  that  these  lots  abut  upon  Fourth 
avenue  south,  a  dedicated  and  platted  street 
of  said  city.  This  avenue  has  never  been  im- 
proved, and  cannot  be  used  for  the  purposes 
of  a  public  street  in  front  of  the  relator's 
lots,  by  reason  of  the  fact  that  it  Is  there 
merely  a  vacant  strip  of  tide  land,  66  feet 
in  ividth,  over  which  the  tide  regularly  and 
freely  ebbs  and  flows.  The  Seattle  Electric 
Company  is  a  corporation  authorized  by  law 
to  construct  and  operate  electric  and  o.ther 
railroads  In  the  state  of  Washington.  This 
corporation  is  engaged  In  the  construction  of 
a  street  railway  in  said  Fourth  avenue 
sontb,  under  and  in  pursuance  of  Ordinance 
7,015  of  said  city.  When  the  construction 
of  tbe  company's  line  of  railway  had  reached 
tbat  portion  of  tbe  street  lying  adjacent  to 
the  relator's  lots,  be  applied  for  and  obtained 
a  restraining  order  In  an  action  brought  by 
him  In  the  superior  court  against  the  com- 
pany for  an  injunction.  At  tbe  bearing  of 
this  application  for  a  temporary  injunction 
the  superior  court  made  an  order  denying 
snob  injunction  on  condition  tbat  the  com- 
pany give  a  bond  In  the  full  amount  of  tbe 
damages  which  he  claimed  he  would  sus- 
tain by  the  building  of  the  railway  In  front 
of  his  premises.  Tbe  required  bond  was 
given,  and  the  company  was  about  to  con- 
tinue Its  work  upon  tbe  street,  when  tbe  re- 
■lator  herein  applied  to  this  court  for  a  writ 
of  certiorari,  which  was  granted  on  the 
gronnd  tbat  a  bond  was  not  proper  In  such 
cases,  as,  under  the  constitution  of  the  state, 
private  property  may  not  be  taken  or  dam- 
aged for  public  or  private  use  without  first 
making  Just  compensation  therefor  to  the 
owner.  State  v.  Superior  Court  of  King 
County,  26  Wash.  278,  66  Pac.  385.  There- 
after the  company,  on  December  20,  1901,  In- 
stituted a  proceeding  under  the  statute  relat- 
ing to  eminent  domain  for  tbe  puri>ose  of 


ascertaining  the  amount  of  compensation  that 
should  be  made  to  the  relator  herein  on  ac- 
count of  the  building  of  the  railway  line 
and  roadway  which  the  company  was  con- 
structing, and  which  the  city  required  It  to 
construct,  In  accordance  with  the  provisions 
of  Ordinance  7,015.  The  Tucker-Hanford 
Company  was  made  a  party  to  tbe  con- 
demnation proceeding  for  the  reason  that  it 
owns  a  part  of  lots  5  and  6,  above  described; 
but  It  has  not  contested  the  condemnation, 
and  Is  not  a  party  to  this  application  for 
certiorari.  A  hearing  was  bad  In  the  su- 
perior court,  after  notice  to  all  parties  In- 
terested, on  tbe  company's  petition,  and  that 
court  found  that  all  tbe  provisions  of  tbe 
statute  had  been  compiled  with  by  tbe  peti- 
tioner, and  concluded  and  adjudged  that  the 
contemplated  use  for  which  the  trestle  and 
bridge  is  proposed  to  be  constructed  is  really 
a  public  use,  that  the  public  interest  re- 
quires the  prosecution  of  tbe  enterprise,  and 
that  the  property  and  easements  sought  to  be 
appropriated  and  Injuriously  afCected  by  the 
construction  and  maintenance  of  the  trestle 
and  bridge  are  required  and  necessary  for 
the  purposes  of  the  enterprise.  After  filing 
its  flndlng:s  of  facts  and  conclusions  of  law 
and  entariog  the  Judgment,  as  above  set 
forth,  the  comrt  then  ordered  a  Jury  to  be 
stmimcmed  to  determine  the  amount  of  com- 
pensation to  be  paid  to  the  owners  of  tbe 
premises  for  the  taking  and  Injuriously  af- 
fecting said  premises  and  easements  by  tbe 
petitioner,  for  the  purposes  of  tbe  said  en- 
terprise, irrespective  of  any  benefit  from, 
any  improvement  proposed  by  the  petitioner 
In  that  proceeding.  From  this  order  the  re- 
lator appealed,  and  asked  the  superior  court 
to  stay  the  proceedings  until  his  appeal  could 
be  heard  in  this  court,  which  was  according- 
ly done.  Thereupon  the  petitioner,  tbe  Seat- 
tle Electric  Company,  applied  to  this  court 
for  a  writ  of  mandate  In  the  nature  of  a 
procedendo  commanding  tbe  superior  court 
to  proceed  with  the  trial  of  the  case  before 
a  Jury  to  determine  tbe  amount  of  dam- 
ages, which  application  was  granted,  after  a 
bearing  of  all  parties,  and  the  writ  Issued 
as  prayed  for.  This  court,  In  that  proceed- 
ing, decided  that  there  Is  no  statute  In  this 
state  authorizing  an  appeal  from  the  Judg- 
ment of  tbe  superior  court  upon  the  question 
of  public  use  and  necessity  in  a  condemna- 
tion proceeding,  the  act  of  1901  (Laws  1901, 
p.  213)  purporting  to  authorize  such  appeal 
being  unconstitutional  and  void.  See  State 
V.  Superior  Court  of  King  County  (Wash.) 
68  Pac.  957.  Before  the  hearing  was  had 
on  the  petition  for  condemnation,  tbe  re- 
lator herein  (respondent  there)  demurred  to 
the  petition  on  tbe  grounds:  (1)  Tbat  said 
superior  court  had  no  Jurisdiction  of  the 
particular  subject-matter  of  the  proceed- 
ing; (2)  that  the  petitioner  bad  no  legal 
capacity  to  prosecute  or  maintain  said  pro- 
ceeding; and  (3)  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause 
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of  action,  or  to  entitle  It  to  any  relief.  This 
demurrer  was  overruled,  and  aa  exception 
noted.  The  relator,  Smith,  now  seeks  by 
certiorari  to  review  the  action  of  the  superior 
court  In  overruling  the  demurrer  to  the  peti- 
tion of  the  Seattle  Electric  Company,  and  in 
entering  the  Interlocutory  Judgment  declar- 
Ing  the  public  use  and  necessity,  and  order- 
ing a  Jury  to  assess  the  damages;  and  he 
alleges  that  the  court  erred  In  overruling 
the  demurrer  and  entering  the  Judgment  and 
order  above  specified.  The  respondent  moyee 
to  quash  the  alternative  writ  heretofore  is- 
sned  and  dismiss  the  proceeding  for  cer- 
tiorari, or,  if  it  be  entertained,  that  the  or^ 
der  of  the  superior  court  be  afllrmed. 

It  is  Insisted  on  behalf  of  the  resxrandent 
that.  Inasmuch  as  there  Is  no  statute  provid- 
ing for  an  appeal  from  the  Judgment  of  the 
superior  court  determining  the  question  of 
public  use  and  necessity,  the  constitutional 
and  statutory  provisions  are  sufficiently  com- 
plied with  if  that  question  is  Judicially  de- 
termined by  the  superior  court,  and  that 
such  determination  may  not  be  reviewed  by 
certiorari.  But  this  same  point  was  made 
in  the  recent  case  of  Seattle  &  M.  R.  Co. 
T.  Belllngham  Bay  &  E.  R.  Co.,  9d  Pac. 
1107,  and  was  there  decided  adversely  to  the 
contention  of  the  respondent  after  a  careful 
consideration  by  this  court  In  that  case  the 
superior  court  adjudged  that  the  use  for 
which  the  property  in  question  was  sought 
to  be  condemned  was  a  public  use,  and  that 
the  public  Interest  required  the  prosecution 
of  the  enterprise,  and  the  respondent  In  that 
proceeding  applied  to  this  court  for  a  writ 
of  certiorari  to  review  the  Judgment  of  the 
superior  court  The  petition  for  the  writ  was 
demurred  to  for  the  alleged  reasons  that  this 
court  had  no  Jurisdiction  to  Issue  the  writ, 
and  that  the  application  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
After  quoting  section  16  of  article  1  of  our 
constitution,  which  defines  and  limits  the 
right  of  eminent  domain,  and  section  4  of  ar- 
ticle 4,  defining  the  Jurisdiction  of  the  su- 
preme court  and  reviewing  Its  former  de- 
cisions bearing  np<Hi  the  questions  under 
consideration,  this  court  observed:  "It  hav- 
ing been  adjudged  that  no  review  on  appeal 
of  the  question  of  public  use  and  Interest 
Involved  In  the  exercise  of  eminent  domain 
proceedings  now  exists,  it  follows  that  the 
writ  of  certiorari  may  be  Issued  to  bring  up 
the  record  for  review  in  the  proceedings  for 
appropriation  of  the  right  of  way  through 
petitioner's  real  property.  The  application 
for  the  writ  states  sufficient  cause  for  its 
Issuance^"  That  case  is  directly  in  point 
here,  and  Is  decisive  of  the  question  of  the 
power  and  authority  of  this  court  to  review 
the  decision  of  the  superior  court  In  condem- 
nation proceedings  upon  the  subject  of  public 
use  and  necessity.  It  appears  clear  to  us  that 
the  petition  for  condemnation  stated  suffi- 
cient facts  to  constitute  a  cause  of  action, 
as  it  alleged  all  the  facts  required  by  the 


statute  to  be  stated  in  such  proceedings. 
And  It  is  equally  clear  that  the  superior  court 
had  Jurisdiction  of  the  particular  subject-mat- 
ter of  the  proceedings,  and  that  the  petition- 
er therein  was  vested  with  legal  capacity  to 
prosecute  said  proceeding.  In  the  year  1899 
the  power  of  eminent  domain  was  granted  to 
electric  railway  coriwratlons  by  an  act  of  the 
legislature.  Laws  1889,  p.  147.  But  a  pro- 
viso In  section  1  of  said  act  declares  "that 
said  right  of  eminent  domain  shall  not  be 
exercised  with  respect  to  any  residence  or 
business  structure  or  structures,  public  road 
or  street";  and  it  Is  claimed  by  the  learned 
counsel  for  the  relator  that  the  Seattle  Elec- 
tric Company  Is  endeavoring  to  appropriate 
a  public  street  for  tiie  purposes  of  its  rail- 
way, bi  contravention  of  the  above-quoted 
provision  of  the  statute;  or  that  it  is  at  least 
undertal^lng  to  build  an  elevated  railway  in 
a  public  street  of  the  city,  which  it  has  no 
right  to  do,  in  the  absence  of  direct  legisla- 
tive sanction.  But  we  do  not  think  that  the 
company  is  either  attempting  to  condemn  and 
appropriate  to  Its  own  use  a  street  or  to  con- 
struct an  "elevated  railroad"  on  a  street 
within  the  meaning  of  that  phrase,  as  under- 
stood In  localitleB  where  such  railways  are 
in  common  use.  An  derated  railroad,  prop- 
erly speaking,  is  one  which  Is  placed  above 
the  surface  of  the  street  which  Is  used  by 
the  general  public;  but  such  Is  not  the  char- 
acter of  the  structure  which  the  company  is 
required  by  the  city  to  erect  Fourth  avenue 
south,  at  the  point  In  question.  Is  a  street  in 
name  only,  and  It  became  such,  as  we  have 
said,  by  the  mere  act  of  dedication.  It  can 
never  be  used  by  the  public  as  a  street  until 
It  Is  filled  in  or  planked  over  at  an  elevation 
above  the  rise  of  the  tides.  The  city,  by  or- 
dinance, granted  to  the  electric  company  the 
privilege  of  laying  its  tracks  In  this  platted 
and  dedicated  street— as  it  was  clearly  em- 
powered to  do  by  law,— but  it  required  the 
company,  as  compensation  for  such  privilege, 
to  construct  a  plank  roadway  or  bridge  (des- 
ignated in  the  record  as  a  "trestle  and 
bridge")  not  less  than  22  feet  In  width,  and 
upon  a  grade  and  at  a  height  specified  In  the 
ordinance,  and  to  maintain  the  same  for  the 
use  of  the  public  as  a  street  as  well  as  for 
its  railroad  tracks.  It  appears  from  the  find- 
ings of  fact  made  by  the  lower  court  that 
the  natural  surface  of  the  ground  In  Fourth 
avenue  south  in  front  of  the  relator's  lots  Is 
S3%  feet  below  the  present  grade  of  Jackson 
street  the  nearest  traveled  street,  and  could 
not  be  traveled  either  by  pedestrians  or 
teams;  that  there  Is  now  no  roadway  or 
structure  of  any  kind  in  that  part  of  said 
avenue;  and  that  the  city  of  Seattle  has 
never  established  any  grade  for  said  avenue 
In  those  portions  of  said  avenue  which  are 
to  be  occupied  by  said  trestle  and  bridge,  or 
taken  any  steps  for  the  construction  of  a 
roadway  therein,  except  by  the  passage  of 
said  Ordinance  No.  7,015.  And  It  would 
seem,  from  the  re«^r^  to^  ^^jj^s^t  what 
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the  company  Is  really  seeking  to  do,  and 
what  the  city  requires  It  to  do,  under  Its 
franchise,  is,  not  to  condemn  and  appro{)rlate 
a  street,  but  virtually  to  make  a  street  -where 
none  has  heretofore  existed.  It  Is  claimed, 
however,  by  the  relator  that  no  necessity  for 
taking  or  Injuring  his  property  was  shown  by 
the  company  In  the  superior  court  But  that 
question  was  determined  by  the  court.  In  the 
listat  of  the  evidence  adduced  by  the  respec- 
tive parties.  In  favor  of  the  company,  and 
we  see  no  reason  for  disturbing  Its  Judgment 
The  electric  company  does  not  seek  to  ap- 
propriate the  corpus  of  the  relator's  prop- 
erty, but  it  is  claimed  that  relator's  ease- 
ments of  light,  air,  and  access  will  be  Injuri- 
ously affected  by  the  building  of  the  proposed 
stmctare.  Such  easements  are  property,  and 
cannot  he  taken  for  public  use  "without  Just 
compensation  having  been  first  made,  or  paid 
Into  court  for  the  owner";  but  the  amount 
of  such  compensation  must  be  ascertained  by 
a  Jury,  unless  a  Jury  be  waived,  in  the  man- 
ner provided  by  law. 

The  order  and  Judgment  Is  affirmed,  at  the 
cost  of  the  relator. 

REAVI8,  C.  J.,  and  DUNBAR,  PULLBR- 
TON,  and  MOUNT,  JJ.,  concur. 


BASH  ▼.  CASCADE  MIN.  CO. 
(Supreme  Court  of  Washiugtou.    Oct.  6,  1002.) 

XININO  CIAIMS— CONTRACT  OP  SALE— TITLB 
REQUIRED. 

1.  The  parties  to  a  contract  of  sale  of  a  miu- 
iug  claim,  to  be  conveyed  on  final  payment  "by 
good  aud  aufflcient  deed  in  fee  simple,"  will  be 
held  to  have  contracted  for  such  title  only  as 
the  vendor  conld  convey,  the  vendee  going  in- 
to possession,  making  improvements  and  pay- 
ments, obtaining  an  extension  for  making  final 
payment,  and  offering  a  bonus  for  a  further  ex- 
tension, all  the  time  knowing  the  condition  of 
the  title,  which  was  perfect,  except  that  no 
patent  had  issued. 
Dnnlwr,  J.,  dissenting. 

Petition  for  rehearing.    Denied. 
For  former  report,  see  69  Pac.  402. 

MOUNT,  J.  The  reason  for  the  ophilon 
heretofore  filed  herein  July  5,  1902,  Is  proba- 
bly not  as  clearly  stated  as  it  ought  to  be. 
The  ease  turns  on  the  contract  to  convey. 
Tills  contract  provides  that  upon  the  final 
payment  the  vendor  shall  convey  the  prop- 
erty described  "by  good  and  sufficient  deed 
tn  fee  simple."  The  meaning  of  this  phrase, 
as  Intended  by  the  parties,  is  the  gist  of  the 
action.  Ordinarily,  when  a  person  sells  and 
agrees  to  convey  lends  to  another  by  good 
and  sufficient  deed  In  fee  simple,  and  when 
there  are  no  circumstances  to  take  the  case 
out  of  the  general  rule,  these  words  are  held 
to  mean  a  perfect  title,  both  legal  and 
equitable.  Rawle,  Gov.  (5th  Ed.)  §  32;  Pow- 
ell V.  Conant,  33  Mich.  396;  Moore  v.  Wil- 
liams, 113  N.  Y.  586,  22  N.  E.  233,  6  L.  R. 
A.  654,  12  Am.  St  Rep.  844;  Younle  v.  Wal- 


rod,  104  Iowa,  475,  73  N.  W.  1021;  Easton  v. 
Montgomery,  90  Cal.  309,  27  Pac.  280,  25  Am. 
St  Rep.  123.  But  where,  as  in  this  case, 
the  vendee  has  notice  and  knowledge  of  the 
condition  of  the  title,  knows  that  the  tide 
is  perfect  In  the  vendor  with  the  exception 
of  the  issuance  of  the  patent,  goes  Into  pos- 
session of  the  property  and  makes  Improve- 
ments thereon,  makes  payments,  asks  for  and 
is  given  an  extension  of  time  In  which  to 
make  his  final  payment,  and,  when  this  ex- 
tension has  expired,  asks  for  and  ofi'ers  a 
bonus  of  $500  for  further  extension,  when 
be  knows  patents  have  not  issued,  and  that 
his  time  for  payment  has  expired,  such  facts 
show  clearly  that  the  parties  themselves  not 
only  Intended  that  the  contract  to  convey  by 
good  and  sufficient  deed  in  fee  simple  meant 
such  titie  as  the  vendor  could  convey,  and 
that  the  vendee  was  to  rely  upon  the  cove- 
nants contained  In  the  deed  to  indemnify 
himself  against  loss  by  reason  of  the  non- 
issuance  of  the  patent,  but  also  that  the  par- 
ties themselves  so  construed  It  by  their  sub- 
sequent acts  and  conduct.  1  Warv.  Vend.  { 
24;  Oodding  v.  Decker,  3  Colo.  App.  206,  82 
Pac.  832;  Rader  v.  Neal,  18  W.  Va.  878; 
Youule  V.  Walrod,  supra. 

It  is  Insisted  In  the  petition  for  rehearing 
that  appellant  made  no  offer  to  convey  the 
property  to  respondent  at  the  time  the  ten- 
der was  made.  We  have  carefully  examined 
the  evidence  with  reference  to  this  point,  and 
find  there  is  practically  no  dispute  upon  It 
The  respondent  himself  testified  that  at  a 
meeting  of  the  appellant  company,  called  for 
the  purpose  of  considering  his  tender,  a  quit- 
claim deed  was  offered  him,  and  that  "they 
would  take  the  money  in  escrow  until  they 
could  perfect  the  title  and  deliver  me  pat- 
ents." R.  W.  Emmons,  representing  a  large 
Interest  In  appellant  company,  and  a  witness 
for  respondent,  testified  substantially  that  at 
this  meeting  they  offered  to  give  respondent 
a  regular  deed,  a  quitclaim  deed,  a  warranty 
deed,  "or  any  kind  of  a  deed  he  wanted." 
T.  M.  Reed,  president  of  appellant  company, 
and  a  witness  for  respondent,  testified  sub- 
stantially to  the  same  effect 

Petition  for  rehearing  denied. 

REAVIS,  C.  J.,  and  WHITE,  HADLEJY, 
FULLERTON,  and  ANDERS,  JJ.,  concur. 
DUNBAR,  J.,  dissents. 


P.  CHEVALIER  &  CO.  v.  WILSON. 

(Supreme  Court  of  Washington.    Oct.  18,  1902.) 

APPEAL— RECORD— REVIEW. 

1.  Affidavits  on  a  motion  to  vacate  a  judg- 
ment, not  made  part  of  the  record  by  state- 
ment or  bill  of  exceptions,  cannot  be  considered 
on  appeal. 

2.  An  order  overruling  motion  to  vacate  • 
judgment  by  reciting  that  it  was  made  after 
consideration  of  the  argument,  affidavits,  and 
briefs,  does  not  identify  affidavits  in  the  47An- 
scrlpt  as  all  or  any  of  those  cousidered.O*7[C 
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Appeal  from  superior  oonrt,  Mason  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  F.  Chevalier  &  Co.  against  J.  H. 
Wilson.  From  an  order  denying  a  motion 
to  vacate  a  Judgment  for  plaintiff,  defendant 
appeals.    Aftli-med. 

W.  I.  Agnew  and  J.  W.  Robinson,  for  ap- 
pellant   H.  S.  Tremper,  for  respondent. 

DUNBAR,  J.  This  appeal  is  from  an  or- 
der of  the  superior  court  of  Mason  county 
overruling  a  motion  to  vacate  a  Judgment, 
set  aside  a  sale  which  had  been  made  there- 
under, and  dismiss  the  action.  The  respond- 
ent interposes  a  motion  to  strilce  from  the 
records  and  transcript  certain  affidavits  and 
certified  copies  of  articles  of  incorporation 
appearing  therein,  and  moves  for  an  order 
affirming  the  order  and  Judgment  of  the 
court  appealed  from,  for  the  reason  that  the 
assignments  of  error  sought  to  be  reviewed 
by  the  appeal  herein  and  discussed  In  appel- 
lant's brief  are  based  solely  and  wholly  on 
evidence  submitted  to  the  lower  court  by 
affidavits  and  papers  at  the  time  of  the  hear- 
ing of  the  motion  uiK>n  which  such  order 
was  based,  and  that  such  alleged  evidence 
is  not  properly  before  this  court  for  consid- 
eration for  the  reason  that  said  order  was 
based  wholly  upon  evidence,  and  that  said 
evidence  was  never  settled  by  the  trial  court 
by  bill  of  exceptions  or  statement  of  facts, 
has  never  been  authenticated  in  any  man- 
ner by  the  lower  court,  and  does  not.  In  law, 
constitute  any  part  of  the  transcript  or  rec- 
ord herein.  This  motion  must  be  sustained. 
The  record  does  not  contain  any  certification 
or  settlement  of  a  statement  of  facts  or  bill 
of  exceptions.  The  only  certificate  furnish- 
ed by  the  Judge  is  as  follows:  "This  cause 
coming  on  regularly  for  hearing  upon  de- 
fendant's motion  for  an  order  setting  aside 
and  annulling  the  execution  levy  and  sale 
in  tills  cause,  setting  aside  and  vacating  the 
Judgment,  and  dismissing  the  action,  and  the 
court  having  heard  the  argument  of  coun- 
sel, and  having  examined  the  affidavits  and 
briefs  furnished  by  the  respective  parties, 
and  having  duly  considered  the  same,  the 
court  finds  that  said  H.  S.  Tremper  was  duly 
authorized  to  appear  for  the  plaintiff  In  said 
action,  and  It  Is  considered  and  ordered  that 
the  said  motion  be,  and  the  same  is  hereby, 
overruled.  Mason  Irwin,  Judge."  It  is  not 
ascertainable  from  this  certificate  that  the 
affidavits  and  evidence  appearing  in  the 
transcript  are  the  affidavits  and  evidence 
upon  which  the  Judge  acted,  and,  conceding 
that  they  were,  it  does  not'  appear  that  they 
were  all  the  affidavits  and  evidence  upon 
which  the  conclusion  reached  by  the  Judge 
was  based.  We  held  In  Windt  v.  Bannlza, 
2  Wash.  St.  147,  26  Pac.  189,  that  affidavits 
used  upon  the  hearing  of  the  motion  to  dis- 
cliarge  an  attachment  are  not  part  of  the 
record,  and,  in  order  to  be  available  on  ap- 
peal, must  be  brought  up  by  a  statement  or 


bill  of  exceptions.  In  Spokane  Falls  ▼.  Cur- 
ry. 2  Wash.  St  641,  27  Pac.  477,  which  was. 
as  Is -this  case,  a  motion  to  set  aside  a  Judg- 
ment it  was  held  that  the  affidavits,  not  hav- 
ing been  made  a  part  of  the  record  by  state- 
ment or  bill  of  exceptions,  could  not  be  con- 
sidered. In  Clay  y.  Irrigation  Co.,  14  Wash. 
MS,  45  Pac  141.  in  spealcing  of  this  same 
question.  It  was  said:  "There  Is  nothing  to 
show  that  they  (the  affidavits)  were  all  pre- 
sented or  read  to  the  court  below  on  tbe  bear- 
ing of  the  motion,  and.  In  order  to  oitltle 
them  to  consideration  here,  the  fact  that  they 
were  so  presented  should  have  been  certified 
to  by  the  court  in  some  manner,  and  the  mo- 
tion to  strike  them  is  granted."  In  State  v. 
Howard,  16  ^\^sb.  425,  46  Pac.  650,  In  dis- 
cussing a  motion  to  strike  from  the  tran- 
script what  purported  to  be  copies  of  motions 
and  affidavits  for  continuance.  It  was  said: 
"Such  papers,  unless  authenticated  by  the 
certificate  of  the  trial  Judge,  and  brought 
into  the  record  upon  proper  bill  of  excep- 
tions or  statement  of  facts  settled  upon  no- 
tice, cannot  be  considered,  because  In  no 
other  way  can  it  be  determined  that  they 
formed  any  part  of  the  proceedings  below, 
or  that  the  attention  of  the  trial  court  was 
ever  directed  to  them.  It  is  not  enough  that 
such  papers  had  been  filed  by  counsel  with 
the  clerk  of  the  superior  court  It  does  not 
follow  from  such  findings  that  the  court's 
attention  has  been  directed  to  them.  The 
act  of  filing  is  ex  parte,  and  all  such  papers 
(other  than  the  technical  record  or  Judgment 
roil)  upon  which  reliance  Is  had  In  this  court 
or  to  which  tbe  attention  of  this  court  is 
to  be  directed  upon  appeal,  should  be  brought 
into  the  record  by  an  appropriate  bill  of  ex- 
ceptions or  statement  of  facts."  In  Jacob- 
son  V.  Lunn,  16  Wash.  487,  48  Pac.  237,  in 
discussing  this  proposition,  it  was  said:  "If 
appellants  desired  to  have  this  court  review 
tbe  order  appealed  from,  which  upon  Its  face 
shows  that  it  was  made  upon  affidavits  and 
'upon  all  the  facts  and  records  of  this  cause,' 
they  should  have  bad  a  statement  of  facts 
settled  by  tbe  Judge."  In  Xorfor  t.  Busby. 
18  Wash.  450,  63  Pac.  716,  It  was  held  that 
affidavits  Introduced  In  the  lower  court 
would  not  be  considered  on  appeal  unless  in- 
cluded In  tbe  statement  of  facts  by  the  cer- 
tificate of  the  trial  Judge.  To  tbe  same  ef- 
fect State  V.  Anderson.  20  Wash.  193.  53 
Pac.  39;  Armstrong  v.  Van  De  Vantor,  21 
Wash.  682.  59  Pac  510.  So  It  would  seem 
that  this  question  Is  pretty  well  settled  in 
this  state.  It  is  conceded  by  counsel  for  the 
appellant  that  the  testimony  sought  to  be 
Introduced  was  not  settled  by  statement  of 
facts  or  bill  of  exceptions,  but  it  is  claimed 
that  such  settlement  was  not  necessary,  un- 
der the  rule  announced  by  this  court  in 
State  V.  Vance  (Wash.)  70  Pac  34,  and  that 
under  such  rule  It  is  sufficient  If  the  affi- 
davits appear  in  the  transcript  But  what 
was  said  In  State  v.  Vance  on  this  subject 
is  easily  distinguished  from  the^QldinKs  in 
Digitized  by  VjOOQlt 
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the  cases  above  cited.  In  that  case  one  Mc- 
Anally  bad  made  written  motion,  with  affi- 
daTit  attached,  for  a  continuance.  The  re- 
cpondent,  upon  the  appeal,  moved  to  strike 
tlie  affidavit  for  the  reason  that  It  bad  not 
been  preserved  and  made  a  part  of  tbe  rec- 
ord in  tbe  case  by  any  bill  of  exceptions  or 
statement  of  facts;  and  this  court,  in  over- 
mling  that  motion,  said:  "It  appears  from 
tbe  order  of  the  court  made  upon  the  motion 
and  the  motion  Itself  that  tbe  affidavit  was 
considered  by  tbe  court  in  passing  upon  tbe 
motion.  From  this  it  can  be  readily  deter- 
mined that  tbe  affidavit  formed  part  of  the 
proceedings  In  the  court  below,  and  that  tbe 
attention  of  tbe  trial  court  was  directed  to 
it  The  affidavit  was  an  Integral  and  in- 
separable part  of  tbe  motion,  attached  there- 
to, constituting  a  part  thereof,  and  setting 
forth,  in  verified  form,  tbe  grounds  of  the 
motion;  and  tbe  order  of  tbe  court  expressly 
recites  that  the  court  'bad  read  the  same 
Id  support  of  the  motion.'  Tbe  order  of  the 
court  is  a  part  of  the  record.  It  furnishes 
conclusive  evidence  that  the  affidavit  was 
presented  to  and  considered  by  tbe  trial 
court  in  passing  on  tbe  motion  for  a  con- 
tlnnance."  Of  course,  tbe  object  In  ezclud- 
big  alleged  testimony  of  this  kind  is,  ds 
stated  in  the  opinions  above  cited,  that  It 
docs  not  appear  to  this  court  that  such  al- 
,leged  testimony  was  considered  by  the  court, 
or,  if  it  was,  that  it  was  not  all  the  testi- 
mony that  was  considered;  and  this  court 
voold  not  be  empowered  to  review  a  deci- 
sion of  tbe  lower  court  based  upon  testimony 
when  it  did  not  bave  before  it  tbe  testimony 
npon  which  tbe  lower  court  acted.  But  it 
is  shown  In  the  Vance  Case,  Just  referred 
to,  that  the  court  did  act  upon  such  affi- 
davit without  any  question,  and  tbe  objec- 
tion to  tbe  testimony  being  received  here 
wonld  not  obtain.  That  there  was  no  Inten- 
tion on  tbe  part  of  this  court  to  change  the 
rule  laid  down  In  tbe  cases  above  cited  is 
shown  by  the  fact  that  it  distinguished  tbe 
case  tbere  under  consideration  from  all  the 
cases  above  cited,  and  pointed  out  that  tbe 
reason  which  prompted  tbe  rule  announced  in 
those  cases  did  not  obtain  in  tbe  case  under 
consideration. 

Tbe  evidence  upon  which  the  order  of  tbe 
court  was  made  not  baring  been  certified  to 
this  court,  tbe  motion  will  be  sustained,  and 
the  Judgment  affirmed. 

REAVIS,  0.  J.,  and  FULLBETON, 
U0U2IT,  and  ANDERS,  JJ.,  concur. 


HIGOINS  et  al.  t.  NETHERT. 
(Sopreme  Court  of  Washington.    Oct.  23, 1902.) 

mUiS-EXBCirnON— 8IONINO  BY  ANOTHBR— 
PROBATE-^IURISDICTION  —  PETITION  —  CON- 
TEST—BURDEN OF  PROOF-WITNESSES— NON> 
BXPERT8— MENTAL  OAPACITT. 

1.  Under  2  Ballinger's  Ann.  Codes  ft  St  | 
M87,  providing  that  wills  shall  be  admitted  to 


probate  in  the  county  of  which  deceased  was  a 
resident,  or  in  which  he  may  have  died,  leaving 
an  estate  therein,  aud  not  being  a  resident  of 
the  state,  the  residence  of  deceased  is  not  a 
jnrisdtetioual  fact;  and  a  petition  alleging  that 
deceased  died  iu  the  county  in  which  probate 
was  aslsed,  and  left  an  estate  therein,  was  snf- 
ficieut,  withont  an  allegation  that  deceased 
was  a  resident  of  the  county  at  the  time  of  his 
death. 

2.  The  formal  proof  on  the  probate  of  a  will 
that  it  was  made  on  the  day  it  was  dated,  and 
was  signed  by  the  testator,  his  signature  being 
written  by  one  of  the  witnesses  in  the  presenc* 
of  the  witnesses;  that  testator  thereupon  de- 
clared to  them  that  the  same  wns  his  will,  aud 
requested  the  witnesses,  in  attestation  thereof, 
to  sign  the  will  as  sach,  which  they  then  and 
there  did  iu  the  presence  of  the  testator  and  in 
the  presence  of  each  other, — suflicieutly  showed 
that  the  testator's  name  was  sijoied  as  required 
by  1  Ballinger's  Ann.  Codes  &  St.  {  4595,  to 
support  an  order  admitting  the  will  to  probate. 

3.  Where  the  record  of  a  proceeding  admit- 
ting a   will   to   probate   shows   that   the   court 

'  had  jurisdiction,  and  all  the  facts  necessary  to 
show  prima  fade  a  valid  will,  tbe  burden  is  on 
contestants  to  show  that  testator  did  not  ex- 
ecute the  will,  or  that  he  was  not  of  sound 
miud,  or  was  under  undue  Influence  at  the  time. 

4.  Nonexpert  witnesses,  who  had  been  well 
acquainted  with  deceased,  knowing  him  person- 
ally for  a  considerable  period  of  time,  aud  who 
had  associated  with  him  on  many  occasions, 
were  competent  to  testify  as  to  his  mental  con- 
dition prior  to  his  death  aud  at  or  about  the 
time  his  will  was  made. 

Appeal  from  superior  court,  Obebalis 
county;    Mason  Irwin,  Judge. 

Action  by  Nellie  Higglns  and  others  against 
Mary  L.  Nethery  to  contest  tbe  will  of  D. 
W.  Organ,  deceased.  From  a  Judgment  in 
favor  of  defendant,  plaintiffs  appeal.  Af- 
firmed. 

W.  H.  Abel  and  A.  M.  Abel,  for  appel- 
lants.   J.  A.  Hutcbeson,  for  respondent 

MOUNT,  J.  On  January  6,  1899,  D.  W. 
Organ  died  in  ObebaUs  county,  leaving  an 
estate  therein.  Prior  to  his  death,  and  on 
May  15,  1893,  deceased  made  a  will,  by 
which  he  left  one  half  of  his  property  to 
one  daughter  and  the  other  half  to  bis  re- 
maining children,  share  and  share  alike. 
On  petition  of  tbe  executrix  named  therein, 
the  will  was  admitted  to  probate  by  tbe 
superior  court  of  Cbebalis  county  on  March 
13,  1899.  This  action  was  begun  by  tbe 
appellants  on  February  15,  1001,  to  set  asld» 
tbe  will  upon  tbe  grounds  that  tbe  deceased 
did  not  make  it;  that  tbe  same  Is  void, 
because  tbe  testator  at  tbe  tim«  tbe  will 
was  made  was  not  of  sound  mind,  and  that 
undue  Influence  was  exercised  by  tbe  respond- 
ent upon  tbe  testator  prior  to  tbe  making  of 
tbe  will.  On  tbe  trial  tbe  court  found  tbe 
facts  against  the  contestants,  and  dismissed 
the  action.  From  this  Judgment  appeal  is 
prosecuted. 

Five  errors  are  assigned,  substantially  as 
follows:  (1)  Error  in  Imposing  tbe  burden 
of  proof  upon  the  contestants;  (2)  error  In 
tbe  admission  of  evidence  of  nonexpert  wit- 
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nesses;  (8)  error  in  tbe  findings  of  fact; 
(4)  error  In  the  conclusions  of  law;  and  (6) 
error  In  dismissing  the  cause.  When  the 
cause  was  called  for  trial,  appellants  (plain- 
tiffs below)  requested  tbe  court  to  impose 
tbe  burden  of  proof  upon  defendant  be- 
cause of  certain  irregularities  which  they 
claimed  appeared  on  the  face  of  the  pro- 
ceedings by  which  the  will  in  question  was 
iidmltted  to  proI>ate,  and  which  it  is  claimv 
ed  rendered  the  proceedings  void.  The  court 
denied  this  request,  and  the  ruling  Is  al- 
leged as  error.  It  is  claimed  that  the  su- 
perior court  liad  no  Jurisdiction  to  admit  the 
will  to  probate,  because  the  petition  for  the 
probate  of  tbe  will  failed  to  state  tbe  resi- 
dence of  the  deceased,  and  because  residence 
of  the  deceased  in  Chehalis  county  at  the 
time  of  his  death  was  necessary  to  glTe  that 
court  Jurisdiction.  The  petition  shows  that 
the  deceased  died  In  Montesano,  in  Che- 
halis county,  Wash.,  and  that  said  deceased 
left  a  will,  and  an  estate  consisting  of  real 
property  within  said  Chehalis  county.  Tbe 
com't,  when  the  will  was  admitted  to  pro- 
bate, found  that  deceased  at  the  time  of  his 
death  was  a  resident  of  said  county  and 
state.  Tbe  statute  provides,  at  section  30S7, 
2  Balllnger's  Ann.  Codes  &  St:  "Wills  shaU 
be  proved  and  letters  testamentary  or  of  ad- 
ministration shall  be  granted:— (1)  In  the 
county  of  which  deceased  was  a  resident 
or  had  his  place  of  alx)de  at  tbe  time  of  his 
death;  (2)  in  tbe  -county  in  which  he  may  have 
died,  leaving  estate  therein,  and  not  being  a 
resident  of  tbe  state;  (3)  in  the  county  In  which 
any  part  of  his  estate  may  be  entered,  he  hav- 
ing died  out  of  the  state,  and  not  having  been 
a  resident  thereof  at  the  time  of  Ills  death." 
The  residence  of  deceased  was  not  a  Jurisdic- 
tional fact  under  this  statute.  The  superior 
court  had  Jurisdiction  to  probate  the  will 
whether  the  deceased  resided  in  Chehalis  coun- 
ty or  not,  provided  an  estate  was  left  in  that 
county.  It  is  not  claimed  that  the  deceased 
left  no  estate  in  Chehalis  county. 

It  is  next  objected  that  the  execution  of 
the  will  was  not  proved  at  the  time  it  was 
admitted  to  probate.  The  name  of  the  tes- 
tator was  not  signed  by  himself,  but  was 
signed,  at  bis  request,  by  another.  Tbe 
statute  In  reference  to  the  execution  of  wills 
(section  4595,  1  Balllnger's  Ann.  Codes  & 
St)  requhres  that  a  will  shall  be  signed 
by  the  testator,  or  by  some  other  person 
under  his  direction.  In  bis  presence.  The 
evidence  of  the  subscribing  witnesses  to  the 
will  was  reduced  to  writing  at  the  time  of 
tbe  bearing  for  probate,  and  Is  substantially 
as  follows:  That  tbey  identified  the  will; 
that  the  same  was  made  on  the  day  it  bears 
date,  and  was  signed  by  the  testator,  his 
signature  being  written  by  one  of  tbe  wit- 
nesses in  tbe  presence  of  the  witnesses;  that 
the  testator  thereupon  declared  to  them  that 
the  same  was  bis  last  will  and  testament, 
and  requested  the  witnesses,  in  attestation 
thereof,  to  sign  the  will  as  witnesses,  which 


they  then  and  there  did  in  the  presence  of 
tbe   testator  and   in   the   presence  of    each 
other;  that  at  tbe  time  of  executing  the  said 
will  the  testator  was  74  years  of  age.    of 
sound  and  disposing  mind,  and  not  under 
duress,   menace,   fraud,  or  undue  influence; 
tbat    subsequently,    in    January,    1899,     tbe 
testator  died,  leaving  real  estate  in  Chebalis 
county.    The    court   found    these    facts    to 
be  true,  and  made  an  order  admitting    the 
will  to  probate.    Counsel  for  appellant  con- 
tends tbat  this  evidence  does  not  fairly  in- 
dicate that  Daniel  W.  Organ  was  present 
when  his  name  was  signed  to  the  will.     ^Ve 
think  the  clear  import  of  this  evidence   Is 
tbat  the  name  of  the  deceased  was  signed 
In  his  presence.    It  was  certainly  sufficient 
for  tbe  court  to  act  upon  in  admitting  tbe 
will  to  probate,  and  sufilcient  to  support  aa 
order  of  probate  until  it  was  shown   tbat 
the  contrary  was  true.    The  rule  is  settled  bt 
this  state  that  when  a  will  is  offered   for 
probate  there  must  be  proof  that  tbe   de- 
ceased was  of  sound  mind  when   the    wiB 
was    made.    In    re    Baldwin's    Estate,     13 
Wash.  666,  48  Pac.  934.    But  the  rule  an- 
nounced in  that  case  does  not  go  to  tbe  ex- 
tent claimed  in  the  case  at  bar.    When  tbe 
tecoci  shows,  as  it  does  In  this  case,  that  tbe 
court   had   Jurisdiction,   and   all    the    facts 
appear  to  show  prima  facie  a  valid  will,  the 
order  of  tbe  court  admitting  tbe  will  to  pro- 
bate must  have  some  force.    For  that  rea- 
son the  burden  must  be  upon  the  plaintiffs 
to  show  that  the  will  was  invalid  by  reason 
of  the  facts  alleged,  viz.,  tbat  the  testator 
did  not  execute  the  will,  or  that  he  was  not 
of  sound  mind,  or  was  under  undue  influence, 
at  the  time  he  made  it    Tbe  order  admit- 
ting the  will  to  probate  is  not  conclusive  of 
the  facts  necessary  to  support  it  but  wbea 
tbe  facts  appear  of  record  they  must   be 
talien  as  true  until  tbe  contrary  is  shown. 

Nonexpert  witnesses  were  permitted  t* 
state  their  opinion  as  to  the  mental  condi- 
tion of  the  testator  during  his  lifetime: 
Each  of  these  witnesses  testified,  in  sub- 
dtance,  that  he  was  well  acquainted  witk 
the  deceased  prior  to  his  death;  that  be  bad 
known  him  personally  for  a  considerable 
period  of  time,  and  associated  with  him  and 
conversed  with  him-  on  many  occasions.  Un- 
der these  circumstances  It  was  not  error  ta 
receive  the  opinions  of  such  witnesses  as  te 
the  mental  condition  of  the  deceased  prior 
to  his  death,  and  at  or  about  tbe  time  tbe 
will  was  made.  Schouler,  Wills,  $  201;  Sean 
V.  Railway  Co.,  6  Wash.  231,  83  Pac.  389, 
1081;    1  GreenL  Ev.  (16th  Ed.)  $  430p. 

At  the  trial  of  this  case  no  attempt  was 
made  to  show  tbat  the  testator  did  not  la 
fact  make  the  will,  or  that  he  was  not  pres- 
ent when  the  will  was  executed,  and  no 
evidence  was  offered  by  tbe  plaintiffs  to 
show  that  any  undue  Influence  of  any  kind 
was  used  by  any  person  or  exercised  in  any 
way  on  the  deceased  to  cause  him  to  make 

tbe  will  in  question.    Sope^l|g]^|^idence 
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-  of  his  mental  Incapacity  long  before  the  will 

:  'wns  made  was  Introduced,  but  this  eridence 

:  .  falls  far  short  of  proof  that  the  testator,  at 

:  the  time  he  made  the  will,  was  not  com- 

.  petent   to    make   It    The    evidence   on    the 

part   of   the   defendant,    we   think,   dearly 

I  :>  shows  that  the  testator  prior  to,  at  the  time 

..of,  and  subsequent  to  the  time  when  the 

-;   will  was  made,  was  of  sound  mind,  and 

: :,  knew  what  he  was  doing.    It  also  shows 

.  that  the  testator  made^  executed,  and  pub- 

i'   listed  the  wlU  In  the  presence  of  the  sub- 

.   scribing  witnesses,  and  that  he  was  not  act- 

-.  ing  nnd^  duress  or  undue  influence  of  any 

kind. 

The  findings  of  fact  made  by  the  lower 

.  court   are   in   accordance   with   the   great 

■y  weight  of  the  evidence,  and  the  judgment 

,,  was  therefore  right,  and  is  affirmed. 

KEAVI8.    O.    J.,    and    DUNBAR,    PUL- 
■  LBRTON,  and  ANDERS,  JX,  concur. 


BACHEIX)R  ▼.  BAOHELOB. 
-    (Snpreme  Court  of  Washington.    Oct.  7,  1902.) 

DITORCB— APPEAI.— SUIT  MONBT. 

L  The  supreme  court  will  not  make  an  or- 
)  der  requiring  defendant,  who  has  appealed 
,    (torn  a  decree  of  divorce  for  plaiutiff,  to  pay 

to  her  suit  money  for  the  appeal;  it  appearing 
''  that  efforts  to  enforce  orders  for  suit  money  for 
:  the  trial  were  iueffectnal;  she  not  alleging  or 
-.    showiUK  his  ability  to  pay,  and  hig  affidavits 

being  that  he  has  two  cnildreu  to  support,  has 

no  available  means,  and  is  unable,  becatise  of 

injnries,  to  work. 
Dnubar,  J.,  dissenting. 

Appeal  from  stiperior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 
Suit  by  lilllle  li.  Bachelor  against  James 
I  Bachelor  for  divorce.  PlalntitC  had  a  decree, 
and  defendant  appeals.  Plaintiff  moves  for 
an  ord»  to  require  payment  of  suit  mmiey. 
Denied. 

Govnor  Teats  and  E.  W.  Taylor,  for  appel- 
lant.   Richard  Wlnsor,  for  respondent. 

PER  CURIAM.  Motion  in  a  divorce  suit 
by  plaintiff,  the  wife,  to  require  the  defend- 
ant, the  husband,  to  pay  suit  money  to  platai- 
tiff  to  enable  her  to  conduct  her  case  in  this 
court  It  appears  from  plaintiff's  affidavit 
that  at  her  suit,  as  plaintiff,  the  superior 
court  of  King  county  granted  her  a  decree  of 
divorce  from  the  defendant;  that  the  defend- 
ant has  appealed  therefrom  to  this  court,  and 
the  plaintiff  Is  without  money  or  means  to 
properly  present  her  case  on  appeal.  The 
affidavit  shows  that  In  the  trial  of  the  case 
in  the  suporior  court  that  comrt  made  sev- 
eral orders  requiring  defendant  to  pay  suit 
money  and  alimony  to  plaintiff,  and  made 
several  efforts  to  enforce  payment  thereof 
by  appropriate  process;  that  defendant  had 
not  paid  any  of  such  stilt  money  or  alimony. 
The  plaintiff  does  not,  in  her  affidavit  here, 
allege  or  show  the  ability  of  defendant  to  pay 


any  suit  money.  Affidavits  are  presented  on 
behalf  of  the  defendant  showing  that  he  Is  a 
carpenter  by  occupation;  that  he  has  him- 
self and  two  children  to  support;  that  he  has 
no  available  means  from  which  any  money 
can  be  derived;  that  he  is  now,  and  may  for 
an  Indefinite  time  be,  unable  to  perform  any 
labor,  on  account  of  Injuries  to  his  right  arm 
sustained  while  at  work,  and  which  arm  Is 
necessary  to  use  while  working.  Conceding 
that  this  court  has  power  to  make  such  an 
order,  which  Is  not  here  decided,  upon  the 
facts  It  Is  appar^it  that  any  order  for  the 
payment  of  stilt  money  here  would  be  futile 
and  vain.  For  this  reas<m,  the  motion  Is  de- 
nied. 

DUNBAR,  J.,  dissents. 


LOUGH  V.  JOHN  DAVIS  &  CO.  et  si 
(Snpreme  Court  of  Washington.    Oct  9,  1902.) 

APPBAIJIBLB    JUDOMBNT— AQENTa-LIABILITT 
TO  THIRD  PERSONS— NONFEASANCE. 

1.  Appeal  lies  from  judgment  sustainiug  a  de- 
murrer of  defendant  to  the  complaint,  thongh 
there  is  another  defendant,  who  was  not  served, 
and  did  not  appear,  and  as  to  whom  no  action 
was  taken. 

2.  An  agent  who  is  authorized  to  keep  a 
bnildlDK  in  repair,  and  has  undertaken  that 
dnty,  and  is  In  complete  control  of  the  work, 
having  negligently  failed  to  repair,  is  liable  to 
a  third  person  injured  thereby. 

3.  The  duty  to  third  persons  to  repair  is  im> 
posed  by  law  on  an  agent  who  is  in  absolute 
control  and  management  of  a  building,  with 
full  power,  authority,  and  direction  to  repair, 
though  he  had  not  expressly  agreed  to  repair. 

Appeal  from  superior  court  King  county; 
W.  R.  Bell,  Judge. 

Action  by  Mona  Gertrude  Lough,  by  her 
gtiardian  ad  litem,  Frederick  Lough,  against 
John  Davis  &  Co.,  a  corporation,  and  anoth- 
er. From  a  judgment  sustaining  a  demurrer 
of  defendant  corporation  to  the  complaint, 
plaintiff  appeals.    Reversed. 

Fred'k  R.  Burch  and  Robt  H.  Lindsay, 
for  appellant  Ghas.  F.  Mtmday,  for  re- 
spondent 

DUNBAR,  J.  This  Is  an  action  against  an 
agent  who  was  authorized  to  rent  and  re- 
pair the  tenement  house  described  in  the 
complaint,  for  permitting  the  bouse  to  be- 
come tmsafe  for  want  of  repairs,  from  which 
cause  the  plaintiff  was  injured.  Paragraph  2 
of  the  complaint  Is  as  follows:  "That  at  all 
said  times,  and  for  a  long  time  before,  the 
above-named  defendant  Sheldon  R.  Webb, 
has  been  and  still  Is  the  owner  of  that  cer- 
tain real  property  known  as  lots  8  and  9,  in 
block  38.  of  A.  A.  Denny's  addition  to  the 
city  of  Seattle,  and  of  the  buildings  thereon 
situated,  and  that  the  above-named  defend- 
ant .Tohn  Davis  &  Co.  has  had,  and  still  has, 
sole  and   absolute  control  and  management 


JV  1.  See  Appeal  and  Error,  vol.  I,  Cenf.  D: 
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of  said  real  property  as  the  servant  and  agent 
of  said  Sheldon  R.  Webb,  with  full  power, 
authority,  and  direction  from  their  said  prin- 
cipal to  rent  and  repair  the  same,  and  to 
keep  the  same  in  repair  and  safe  condition 
for  tenants."  The  other  pertinent  allega- 
tions are  to  the  effect  that  a  wide  veranda, 
extending  along  two  sides  of  the  building 
about  15  feet  from  the  ground,  was  used  in 
coiumon  by  all  of  the  tenants,  and  was  In- 
closed by  a  railing;  that  the  railing  was  al- 
lowed to  become  old,  rotten,  and  unsafe 
through  the  negligence  of  the  defendants, 
and  that,  while  the  plaintiff  was  playing  on 
said  veranda,  by  reason  of  the  unsafe  condi- 
tion, the  railing  gave  way,  and  she  fell  from 
said  veranda  from  a  height  of  15  feet  and 
more  from  the  ground,  and  was  Injured,  etc. 
To  this  complaint  the  defendant  John  Da- 
vis &  Co.  Interposed  a  demurrer  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  it,  the 
demurring  defendant  There  was  no  appear- 
ance by  Sheldon  R.  Webb.  The  demurrer 
was  sustained,  and,  the  plaintiff  electing  to 
stand  on  her  complaint.  Judgment  was  en- 
tered on  the  demurrer.  From  such  judgment 
sustaining  the  demurrer  this  appeal  was  tak- 
en. 

The  respondent  has  Interposed  a  motion  to 
dismiss  the  appeal  for  the  reasons:  (1)  That 
the  judgment  appealed  from  is  not  a  final 
Judgment;  (2)  because  no  final  judgment  has 
been  entered  In  this  action;  (3)  because  this 
court  has  no  Jurisdiction  to  hear  and  deter- 
mine this  action  upon  the  attempted  appeal 
herein.  The  idea  embraced  in  all  these  as- 
signments to  that  the  Judgment  is  not  final, 
because  there  has  been  no  disposition  of  the 
case  so  far  as  one  of  the  defendants,  Shel- 
don R.  Webb,  is  concerned.  Many  authori- 
ties are  cited,  but  we  will  notice  only  those 
from  this  court.  Freeman  v.  Ambrose,  12 
Wash.  1,  40  Pac.  381,  simply  decided  that  an 
order  setting  aside  a  default  and  vacating 
Judgment  thereon  was  not  appealable.  Nel- 
son V.  Dfnny,  67  Pac.  78,  is  simply  an  affirm- 
ance of  the  doctrine  announced  in  that  case. 
In  Johnson  v.  Lighthouse,  8  Wash.  32,  35 
Pac.  403,  the  appeal  was  dismissed  because 
the  Pacific  Loan  &  Trust  Investment  Com- 
pany was  not  served  with  notice  of  appeal; 
but  In  that  case  the  said  company  had  ap- 
peared in  the  action  and  filed  a  demurrer  to 
the  complaint.  Fairfield  t.  Binnian,  13 
Wash.  1,  42  Pac.  632,  was  a  case  where  a 
notice  of  appeal  had  not  been  given  to  a 
party  who  had  appeared  in  the  court  below 
by  intervention,  and  it  was  held  that  he  was 
as  much  a  party  in  interest  as  the  parties  who 
originally  appeared  in  the  action,  and  was 
entitled  to  a  notice  of  appeal  from  any  Judg- 
ment upon  issues  raised  by  the  original  par- 
ties. These  cases  hardly  seem  to  us  to  be 
in  point  on  the  questions  involved  here.  In 
this  case  Sheldon  R.  Webb  never  had  become 
a  party  to  the  action,  never  had  appeared  In 
the  action  nor  been  served  with  notice,  and 


the  case  falls  squarely  within  Keef  t.  Tib- 
bals,  18  Wash.  656,  52  Pac.  227,  where  it 
was  held  tliat,  where  a  complaint  has  been 
filed  against  several  defendants,  and  before 
service  has  been  obtained  against  all  of 
them  the  complaint  has  been  stricken  on  mo- 
tion of  those  served,  an  appeal  lies  from 
such  order  striking  the  complaint,  although 
there  has  been  no  dismissal  or  other  action 
taken  with  reference  to  the  defendants  not 
served.  The  motion  to  dismiss  will  be  de- 
nied. ^ 
It  is  the  contention  of  the  respondent  that  V 
the  law  is  well  settled  that  for  a  misfeasance 
the  agent  is  personally  liable,  but  that  he  is 
never  liable  for  a  mere  nonfeasance;  and 
that,  the  respondent  being  charged  only  with 
a  nonfeasance  or  neglect  to  do  its  duty,  and 
not  with  any  misfeasance  or  act  which  it 
ought  not  to  do,  the  complaint  on  its  face 
siiows  that  it  is  not  liable,  and  that  the  de- 
murrer was  therefore  properly  sustained. 
This  rule  is  announced  by  some  of  the  law 
writers  and  many  of  the  courts.  One  of  the 
leading  cases  sustaining  this  doctrine  is  De- 
laney  v.  Rochereau,  34  La.  Ann.  1123,  44  Am. 
Rep.  456,  where  it  was  held  that  under  the 
doctrine  of  both  the  common  and  civil  law 
agents  arc  not  liable  to  third  persons  for 
nonfe.isance  or  mere  omissions  of  duty,  be- 
ing responsible  to  such  parties  only  for  the 
actual  commission  of  those  positive  wrongs 
for  wliich  they  would  be  otherwise  account- 
able in  their  Individual  capacity  under  ob- 
ligations common  to  all  men.  In  this  case  a 
balcony  which  needed  repairs  fell,  fatally  in- 
juring the  plaintiff;  and,  while  the  agent 
was  not  responsible  for  the  injured  party's 
being  In  the  house  at  that  particular  time,— 
he  having  obtained  entrance  by  means  of  a 
key  obtained  from  some  one  else,— the  case  is 
discussed  and  the  Judgment  based  upon  tbfj 
doctrine  above  announced.  This  is  also  the 
■established  doctrine  In  New  York.  The  case 
of  Carey  v.  Rochereau  (C.  C.)  16  Fed.  87,  is 
a  Tx>uisiana  case,  and  bases  its  decision  un 
Delaney  v.  Rochereau,  supra,  without  discus- 
sion. Labadie  v.  Hawley,  48  Am.  Rep.  278, 
held,  in  accordance  with  the  same  rule,  that 
an  agent  renting  his  principal's  house  wltli 
authority  to  construct  a  cooking  range  was 
not  liable  for  Injury  to  an  adjoining  pro- 
prietor, caused  by  the  use  of  the  range; 
citing  Story,  Ag.  309,  and  other  authorities. 
In  Feltus  V.  Swan,  62  Miss.  415,  it  was  held 
that  an  agent  in  charge  of  a  plantation  was 
not  liable  to  the  owner  of  an  adjoinlag  plan- 
tation for  damage  resulting  from  the  ma- 
licious neglect  and  refusal  of  tiie  agent  to 
keep  open  a  drain  which  It  was  his  duty  as 
such  agent  to  keep  open.  The  announce- 
ment of  this  doctrine  is  accredited  by  many 
of  the  courts  indorsing  it  to  the  opinion  in 
Lane  v.  Cotton,  12  Mod.  472,  but  It  was,  as  ■ 
matter  of  fact,  aimounced  only  Incidentally 
in  that  case  in  a  dissenting  opinion.  Tlie 
question  of  the  responsibility  of  the  agent 
could  not  have  been  b^ore  that  .^urt,  tat 
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the  action  was  against  a  postmaster  for  the 
loss  of  a  letter  which  was  taken  from  the 
mall  by  a  clerk,  and  it  was  only  the  respon- 
sibility of  the  master,  and  not  that  of  the 
■errant  or  agent,  which  was  under  dlscus- 
Klgu/  The  reason  assigned  to  sustain  this 
{  rule  Is  that  the  responsibility  must  arise 
from  some  express  or  implied  obligations 
between  the  particular  parties  standing  in 
privity  of  law  or  contract  with  each  other. 
If  this  be  true,  it  Is  difficult  to  see  what  dif- 
ference there  Is  In  the  obligation  to  their 
principal  between  the  commission  of  an  act 
by  the  agents  which  they  are  bound  to  their 
principal  not  to  do  and  the  omission  of  nn 
act  which  they  have  obligated  themselves  to 
their  principal  to  do.  They  certainly  stand 
In  iwrlvity  of  law  or  contract  with  their  prin- 
cipal exactly  as  much  in  the  one  Instance  as 
In  the  othw,  for  the  obligation  to  do  what 
ought  to  be  done  Is  no  more  strongly  Implied 
In  the  ordinary  contract  of  agency  than  Is 
the  obligation  not  to  do  what  ought  not  to  be 
done.  This  reason  for  the  rule  not  being 
tenable,  and  no  other  reason  being  obvious, 
the  ruTe  Itself  ought  not  to  obtain;  for  Ju- 
risprudence does  not  concern  itself  with  such 
attenuated  refinements.  It  rests  upon  broad 
and  comprehensive  principles  In  its  attempt 
to  promote  rights  and  redress  wrongs.  If  it 
takes  note  of  a  distinction,  such  distinction 
will  be  a  practical  one,  founded  on  a  differ- 
ence In  principle,  and  not  a  distinction  witfa- 
ont  a  difference;  and  there  can  be  no  dis- 
tinction in  prhidple  between  the  acta  of  a 
aervant  who  puts  In  motion  an  agency  which. 
In  its  wrongful  operation,  injures  his  neigh- 
bor, and  the  acts  of  a  servant  who,  when  he 
sees  such  agency  tai  motion,  and  who:  It  Is 
his  duty  to  control  It,  negligently  refuses  to 
do  his  duty,  and  suffers  it  to  operate  to  the 
damage  of  another.  There  Is  certainly  no 
difference  in  moral  responsibility,  there 
abould  be  none  in  legal  responsibility.  Of 
course.  If  the  omission  of  the  act  or  the  non- 
feasance doee  not  involve  a  nonperformance 
of  duty,  then  th»  responsibility  would  not  at- 
tach. If  it  does  involve  a  nonperformance 
of  duty  to  such  an  extent  that  the  agent  Is 
liable  to.  the  principal  for  the  damages  en- 
Buing  from  his  neglect,  there  is  no  hardship 
In  compelling  him  to  respond  directly  to  the 
Injured  party.  Such  practice  Is  less  cir- 
cuitous than  that  which  necessitates  first 
tbe  suing  of  the  master  by  the  party  injured, 
and  then  a  suit  by  tbe  master  against  tbe 
servant  to  recoup  tbe  damages. 

But  tbe  honorable  Judge  who  wrote  tbe 
opinion  In  Delaney  v.  Rochereau.  supra,  was 
mistaken  in  bis  announcement  that  tbe  dvil 
law  indorsed  the  distinction  upon  which  his 
decision  was  based,  for,  while  tbe  doctrine 
Is  stated  In  the  Justinian  Code  that  no  man 
could  usually  be  made  liable  for  a  mere  omis- 
sion to  act,  it  was  otherwise  when  the  omis- 
sion 'to  act  Involved  a  negligence  of  duty. 
Donat  argues  that,  as  nn  afs^nt  Is  at  lib- 
ertj  not  to  accept  tbe  order  and  power  which 


are  given  him,  so  he  Is  bound,  if  he  does 
accept  the  order,  to  execute  it;  and,  if  he 
fail  to  do  so,  he  will  be  liable  for  the  dam- 
ages which  he  shall  have  occasioned  by  liis 
not  acting.  Under  tbe  Aquilian  law  the 
distinction  between  omission  and  commis- 
sion was  not  recognized  under  such  circum- 
stances. In  the  ninth  Digest  of  tbe  Aquil- 
ian Uw  the  following  Instance  is  given:  One 
servant  lights  a  fire,  and  leaves  it  to  an- 
other. Tbe  latter  neglects  to  check  tbe  fire 
at  tbe  proper  time  and  place;  and  a  villa  is 
burned.  The  first  servant  was  charged  with 
no  negligence,  because  it  was  his  duty  to 
light  the  fire,  and  it  Is  argued,  very  sensibly, 
that,  if  the  second  could  not  be  charged 
because  not  putting  out  the  fire  was  simply 
an  omission  of  duty,  there  would  be  a  mis- 
carriage of  Justice.  Is  the  keeper  of  a  draw- 
bridge, whose  duty  it  is  to  close  the  draw  aft- 
er a  ship  passes  through,  and  who  negligent- 
ly falls  to  perform  that  duty,  allowing  a  car 
loaded  with  passengers  to  be  hurled  Into  the 
river  below,  to  escape  responsibility  to  the 
injured,  while  the  man  who  attempts  to  op- 
erate it,  but.  In  so  attempting,  operates  it 
negligently  and  unskillfully,  Is  held  re- 
sponsible? Instances  in  the  ordinary  trans- 
actions of  life  might  be  multiplied  almost 
without  end,  tbe  very  statement  of  wliicb 
shows  conclusively  the  fallacy  of  the  rula 

The  attempt  by  tbe  courts  to  maintain  this 
indistinguishable  distinction  has  led  to  many 
inconsistent  decisions.  Thus,  in  Albro  v. 
Jaqulth,  4  Gray.  96,  64  Am.  Dec.  06.  the 
plaintiff  was  not  allowed  to  recover  of  the 
superintendent  of  a  canal  company  for  dam- 
ages caused  by  negligence  in  tbe  manage- 
ment of  the  apparatus  used  for  the  purpose 
of  generating,  containing,  and  burning  In- 
flammable gas;  tbe  superintendent  being  the 
agent  of  the  company,  and  being  charged 
with  carelessly,  negligently,  and  unskillfully 
managing  the  business.  It  was  held  that  he 
was  not  charged  with  any  direct  act  of  mis- 
feasance, but  only  with  nonfeasance,  and 
that  there  was  no  redress,  because,  as  the 
court  said,  the  obligation  to  be  faithful  and 
diligent  was  founded  in  an  express  contract 
with  his  principal.  As  we  have  before  In- 
dicated, this  'Kould  be  equally  true  of  the 
acts  of  commission  or  misfeasance  in  his 
stewardship.  But  in  Bell  v.  Josselyn,  3  Gray, 
309,  63  Am.  Dec.  741,— also  a  Massachusetts 
case,  and  decided  tbe  same  year,— It  was  held 
that  an  agent  who  negligently  directed  wa- 
ter to  be  admitted  to  a  water  pipe  was  liable 
to  a  third  person,  because  such  action  was 
misfeasance.  In  that  case  It  was  not  claim- 
ed that  the  admission  of  water  to  the  pipe 
was ,  negligent  or  wrongful,  'but  the  negli- 
gent act  or  omission  was  In  allowing  the 
pipe  to  become  obstructed,— certainly  as  pure 
an  omission  or  nonfeasance  as  could  be  con- 
ceived of.  But  the  court,  in  order  to  main- 
tain the  distinction  which  it  deemed  itself 
bound  by  precedent  to  do,  virtually  obliter- 
ated the  distinction  by  the.  td^yii9&  ^Ii^ 
digitized  by ' 
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cultons  reasoning:  "The  defendanfa  omis- 
sion to  examine  the  state  of  the  pipes  in  the 
bouse  before  causing  the  water  to  be  let  on 
was  a  nonfeasance.  But  if  he  had  not  caus- 
ed the  water  to  be  let  on,  that  nonfeasance 
would  not  have  injured  the  plaintiff.  If  be 
had  examined  the  pipes,  and  left  them  in 
a  proper  condition,  and  then  caused  the  let- 
ting on  of  the  water,  there  would  have  been 
neither  nonfeasance  nor  misfeasance.  As  the 
facts  are,  the  nonfeasance  caused  the  act 
done  to  be  a  misfeasance.  But  from  which 
did  the  plaintiff  suffer?  Clearly,  from  the 
act  done,  which  was  not  less  a  misfeasance 
by  reason  of  it  being  preceded  by  a  non- 
feasance." Much  more  cogent  and  judicial  is 
the  reasoning  of  tbe  same  court  many  years 
after  in  Osborne  ▼.  Morgan,  130  Mass.  102, 
89  Am.  Rep.  437,  where  an  agent  of  premises 
was  h^d  responsible  to  a  third  person  for 
suffering  to  remain  suspended  from  a  room 
a  tackle  block,  which  fell  upon  and  injured 
the  plaintiff.  The  coort,  speaking  through 
Chief  Justice  Gray,  said:  "The  principal  rea- 
son assigned  was  that  no  misfeasance  or  pos- 
itive act  of  wrong  was  charged,  and  that  for 
nonfeasance,— which  was  merely  negligence 
in  tbe  performance  of  a  duty  arising  from 
some  express  or  Implied  contract  with  his 
principal  or  employer,— an  agent  or  servant 
was  responsible  to  him  only,  and  not  to  any 
third  person.  It  is  often  said  In  the  books 
that  an  agent  Is  responsible  to  third  persons 
for  misfeasance  only,  and  not  for  nonfea- 
sance. And  It  Is  doubtless  true  that.  If  an 
agent  never  does  anything  towards  carrying 
out  his  contract  with  his  principal,  but  whol- 
ly omits  and  neglects  to  do  so,  the  principal 
Is  the  only  person  who  can  maintain  any  ac- 
tion against  him  for  the  nonfeasance:  But 
if  the  agent  once  actually  undertakes  and  li- 
ters upon  the  execution  of  a  particular  work, 
it  is  his  duty  to  use  reasonable  care  In  the 
manner  of  executing  It,  so  as  not  to  cause 
any  Injury  to  third  persons  which  may  be 
the  natural  consequence  of  his  acts;  and  he 
cannot,  by  abandoning  Its  execution  midway, 
and  leaving  things  In  a  dangerous  condition, 
exempt  himself  from  liability  to  any  per- 
son who  suffers  Injury  by  reason  of  his  hav- 
ing so  left  them  without  proper  safeguards. 
This  Is  not  nonfeasance,  or  doing  nothing; 
but  it  is  misfeasance,  doing  improperly." 
There  is  still  another  class  of  cases  which 
bold  what  seems  to  us  to  be  the  correct  doc- 
trine, viz.,  that  the  obligation,  whether  for 
misfeasance  or  nonfeasance,  does  not  rest  in 
contract  at  all,  but  Is  a  common-law  obllgra- 
tlon  deyolvlng  upon  every  responsible  p»- 
son  to  so  use,  that  which  he  controls  as  not 
to  Injure  another,  whether  he  Is  In  tbe  op- 
eration of  his  own  property  as  principal  or 
in  the  operation  of  the  property  of  another 
as  agent  One  of  the  leading  cases  main- 
taining this  view  is  Balrd  v.  Shipman,  a  case 
decided  In  1880,  and  reported  In  132  lU.  18, 
23  N.  B.  884,  7  L.  R.  A.  128,  22  Am.  St 
Bep.  604.    There  It  was  held  that  an  agent 


who  has  complete  control  of  a  bouse  belong- 
ing to  an  absent  principal,  and  who  lets  tbe 
house  In  a  dangerous  condition,  promising 
to  repair  It  is  responsible  to  the  third  per- 
son injured  by  an  accident  caused  by  want 
of  such  repair.  There  is  nothing  to  dlstln- 
gnisb  this  case  from  the  case  at  bar  ex- 
cepting the  promise  to  repair,  end  that  does 
not  seem  to  have  been  deemed  by  the  court 
an  important  feature;  but  the  case  was  de- 
cided upon  the  broad  principle  above  an- 
nounced. Said  the  court:  "It  Is  not  his 
contract  with  tbe  principal  which  exposes 
blm  to  or  protects  him  from  liability  to  tliird 
persons,  but  his  common-law  obligation  to  so 
use  that  which  be  controls  as  not  to  injure 
another.  That  obligation  is  neither  increas- 
ed nor  diminished  by  his  entrance  upon  tbe 
duties  of  agency,  nor  can  Its  breach  be  ex- 
cused by  the  plea  that  bis  principal  Is 
chargeable.  If  tbe  agent  once  actually  an- 
dertakes  and  enters  upon  the  execution  of  a 
particular  work,  it  Is  his  duty  to  use  rea- 
sonable care  In  the  manner  of  executing  It, 
so  as  not  to  cause  any  Injury  to  third  per- 
sons which  may  be  the  natural  conseqa«ice 
of  bis  acts,"— citing  approvingly  Osborne  y. 
Morgan,  supra.  To  the  same  effect  Is  Mayer 
V.  Building  Co.  (Ala.)  16  South.  620,  28  U 
B.  A.  433,  53  Am.  St  Rep.  88.  Tbe  court 
there,  after  noticing  the  doctrine  that  the 
agent  can  be  held  liable  to  third  persons  for 
misfeasance  only,  says:  "It  Is  difficult  to  ap- 
ply the  same  principles  which  govern  in  mat- 
ters of  contract  between  an  agent  and  third 
persons  to  tbe  torts  of  an  agent  which  in- 
flict Injury  on  third  persons,  whether  they 
be  of  misfeasance  or  nonfeasance,  or  to  give 
a  sound  reason  why  a  person  who,  acting  as 
principal,  would  be  individually  liable  to 
third  persons  for  an  omission  of  duty,  be- 
comes exempt  from  liability  for  the  same 
omission  of  duty  because  be  was  acting  as 
servant  or  agent  The  tort  Is  none  the  less 
a  tort  to  the  third  person  whether  suffered 
from  one  acting  as  principal  or  agent  and 
bis  rights  ought  to  be  the  same  against  the 
one  whose  neglect  of  duty  has  caused  tbe 
injury."  In  tliat  case  Balrd  v.  Shipman,  su- 
pra, is  cited  approvingly,  with  the  remark 
that  the  rule  laid  down  In  that  case  is  the 
better  rule.  So,  in  EUls  v.  McXaugbton,  76 
Mlcb.  237,  42  N.  W.  1113,  15  Am.  St  Rep. 
306,  it  was  hdd  that  an  agent  who  had  en- 
tire control  of  premises  was  liable  for  in- 
juries resulting  from  the  removal  of  a  walk 
on  the  premises  by  one  of  his  employes,  con- 
trary to  his  orders,  if,  after  such  removal, 
he  knew  of  the  dangerous  condition  of  the 
premises,  and  allowed  them  to  remain  in 
that  condition.  It  would  seem  that  if  there 
is  anything  In  deflnitioDs,  this  was  a  pure 
nonfeasance,  and  yet  the  court  in  trying  to 
harmonize  the  distinction  with  the  general 
rule  announced  and  above  discussed,  said, 
speaking  of  the  agent's  duty  in  relation  to 
tbe  work:  "Every  day  it  was  permitted  to 
remain,  when  the  defendant  had,  the  entlr* 
igitized  by  VjOOv  It 
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cantrol  of  it,  and  the  authority,  without  ques- 
Vua,  to  replace  It,  was  a  wrong  and  a  mis- 
fraaance."  It  Is  also  said  that.  Irrespective 
«f  his  principal,  the  agent  was  bound  while 
Aofng  the  work  to  so  use  the  premises.  In- 
vading the  sidewalk,  as  not  to  injure  oth- 
ers. Misfeasance,  said  the  court,  may  In- 
Tolye  the  omission  to  do  something  which 
•nght  to  be  done,— as  when  an  agent  en- 
gaged In  the  performance  of  his  undertaking 
•mlts  to  do  something  which  It  is  his  duty  to 
do  under  the  circumstances,  as  when  he 
does  not  exercise  that  degree  of  care  which 
due  regard  for  the  rights  of  others  required. 
Tt>  the  same  effect,  Campbell  v.  Sugar  Co., 
•2  Me.  552,  16  Am.  Rep.  503.  In  Lottman  t. 
Bamett,  62  Mo.  159,  it  was  held  that  one 
ftarlng  the  general  charge  and  superintend- 
ance  of  the  construction  of  a  building  was 
Rsponsible  for  the  killing  of  a  workman 
caused  by  the  falling  of  a  wall,  which  re- 
snlted  from  the  giving  way  of  supports  on 
which  the  wall  rested  under  the  working  of 
a  jackscrew,  although  the  appliance  was  put 
to  work  under  the  immediate  direction  of 
another  person,  employed  by  the  owner  of 
the  bulldmg,  and  while  the  architect  was  ab- 
sent, where  it  appeared  that  the  manager 
•f  the  jackscrew  was  employed  under  the 
advice  of  the  architect,  and  subject  to  his 
discretion,  and  that  he  knew  and  approved  of 
the  method  adopted  for  effecting  the  raising. 
Whether  the  wall  fell  because  the  plan  for 
lalsing  it  was  a  bad  one,  or  because  the 
anpportawere  Inadequate,  It  was  hdd  that  in 
either  case  the  disaster  was  attributable  to 
positive  misfeasance  for  negllgmce  in  a 
woric  which  the  arcliitect  had  undertaken, 
tat  in  which  he  failed  to  exhibit  the  care 
and  skill  which  the  law  Imposed  upon  him. 
To  make  this  distinction  more  shadowy,  if 
possible,  Mr.  Mechem,  In  his  work  on  Agen- 
cy (section  672),  after  announcing  the  gen- 
eral rule,  says:  "Some  confusion  has  crept 
into  certain  cases  from  a  failure  to  observe 
dearly  the  distinction  between  nonfeasance 
and  misfeasance.  As  has  been  said,  the 
agent  is  not  liable  to  strangers  for  injuries 
sustained  by  them  because  he  did  not  under- 
take the  performance  of  some  duty  which  he 
•wed  to  his  principal,  and  imposed  upon  him 
fty  his  relation,  which  is  nonfeasance.  Mis- 
feasance may  Involve,  also,  to  the  same  ex- 
tent, the  idea  of  not  doing,— as  where  the 
agent,  while  engaged  In  the  performance  of 
hte  nndertaking,  does  not  do  something 
which  it  was  his  duty  to  do  under  the  cir- 
mmstances;  does  not  take  that  precaution 
—does  not  exercise  that  care— which  a  due 
legard  for  the  rights  of  others  requires.  All 
this  is  not  doing,  but  it  Is  not  the  not  doing 
•f  that  which  is  imposed  upon  the  agent 
■lerely  by  virtue  of  his  relation,  but  of  that 
which  is  Imposed  upon  him  by  law  as  a 
icsponsible  individual  in  common  with  all 
•ther  members  of  society.  It  is  the  same 
■■t-doing  which  constitutes  actionable  negli- 
In  any  rdation."     The  author  then 


quotes  approvingly  the  language  of  Chirf 
Justice  Gray  in  Osborne  v.  Morgan,  supra, 
and  of  Judge  Metcalf  in  Bell  v.  Josselyn,  su- 
pra, so  that  It  will  be  seen  that,  even  accord- 
ing to  Mr.  Mechem,  a  lack  of  care  and  a  lack 
of  precaution,  when  once  the  duty  is  as- 
sumed, are  as  much  misfeasance  as  an  active 
misdoing.  The  irresistible  logic  of  his  state- 
ment is  that  the  agent  is  responsible  to  third 
persons  when  he  is  negligent  in  the  perform- 
ance of  the  duties  which  he  undertakes, 
whether  such  act  be  termed  misfeasance  or 
nonfeasance.  The  rule  is  thus  announced  In 
1  Am.  &  Wag.  Enc.  Law  (1st  Ed.)  p.  407: 
"Where  a  principal  engages  an  agent  to  do 
a  cotaln  work,  and  to  take  entire  control 
over  it,  while  the  principal  does  not  Inter- 
fere, but  leaves  it  entirely  with  the  agent, 
the  agent,  and  not  the  principal,  will  be  lia- 
ble to  third  parties  for  Injuries  or  damages 
sustained  by  the  negligence  or  unskillful 
manner  in  which  the  work  is  done."  The 
question  of  whether  or  not  the  principal  Is 
liable  is  not  under  discussion  here.  In  the 
same  section,  and  in  another  paragraph,  that 
author  announces  tfy&t  an  agent  Is,  In  gen- 
eral, not  liable  to  third  parties  for  acts  of 
negligence  for  nonperformance  of  duty; 
that  as  such  he  is  only  responsible  to  the 
principal,  and  the  principal  to  the  third  par- 
ty. So  that  in  the  mind  of  the  author  the 
distinction  must  have  been  established  be- 
tween an  agent  that  did  not  have  complete 
or  entire  control  and  one  who  did.  There 
is  no  other  way  of  harmonizing  the  two 
statements.  This  is,  In  effect,  the  same  rule 
enunciated  by  Mr.  Wharton  In  his  work  on 
Agency  (section  538).  Under  the  announce- 
ment that  "wherever  there  is  liberty  there 
is  liability,"  It  is  said:  "Hence,  to  strike 
at  the  general  principle  that  lies  at  the  basis 
of  the  adjudication  we  have  Just  noticed, 
wherever  the  agent  is  at  liberty  to  choose 
his  own  mode  of  action,  then  he  Is  distinct- 
ively liable  In  damages,  if  by  such  mode  of 
action  he  invades  another's  rights."  The 
same  doctrine  is  announced  in  section  537, 
where  it  is  said:  "Where  an  agent,  wlio  has 
general  liberty  of  action,  injures  a  third  per- 
son, there  the  agent  Is  personally  liable  for 
negligent  as  well  as  for  malicious  acts." 
The  author  here  discriminates  between  an 
agent  and  a  servant,  holding  that  a  servant 
is  a  part  of  the  machinery  by  which  the 
master  works,  and  there  is  no  emancipation 
or  liberty  of  action;  but  that  this  reasoning 
does  not  apply  to  agents  who  have  complete 
control,  and  therefore  perfect  liberty  of  ac- 
tion. Doubtless  much  of  the  mist  and  fog 
which  have  enveloped  the  decisions  on  this 
subject  is  due  to  confusing  the  omission  of 
an  act  which  one  is  not  bound  to  perform 
with  the  Imperfect  performance  of  an  act  to 
which  he  is  bound.  In  other  words,  whoev- 
er undertakes  a  duty,  and  is  clothed  with 
authority  to  perform  that  duty,  is  responsible 
to  the  party  injured  for  negligent  Imperfec- 
tlon  m  the  discharge,  rfsud^^Qg^^e 
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broad  doctrine  announced  above  that  he  Is 
obligated  in  transacting  business  to  so  trans- 
act It  that  his  neighbor  shall  not  thereby  be 
injured;  but  there  is  no  liability  for  the 
nonperformance  of  a  duty  not  assumed,  or 
not  Independently  controlled.  But  for  nei- 
ther the  nonperformance  nor  malperform- 
ance  of  a  positive  doty  can  one  escape  re- 
sponsibility, whether  that  duty  Is  imposed 
by  contract  or  by  general  obligation,  for  un- 
der any  and  all  circumstances  it  Is  the  es- 
sence of  negligence  to  omit  to  do  something 
which  ought  to  be  done.  While  some  de- 
tached expressions  of  Mr.  Wharton  have 
been  quoted  in  support  of  the  distinction 
contended  for  by  the  respondent,  that  au- 
thor pats  the  question  at  rest  In  bis  work 
on  the  Law  of  Negligence  (2d  Ed.  |  636), 
where  he  says:  "The  mere  fact  that  I  am  the 
agent.  In  doing  the  injurious  act  of  anbther, 
does  not  relieve  me  from  liability  to  third 
persons  for  hurt  this  act  Inflicts  on  them. 
Judge  Story,  Indeed,  tells  us  that  for  omis- 
sions of  the  agent  the  principal  alone  Is 
liable,  while  for  misfeasances  the  agent  Is 
also  liable;  but  this  distinction,  as  has  been 
already  shown,  can  no  longer  be  sustained. 
The  true  doctrine  is  that  when  an  agent 
Is  employed  to  work  on  a  particular  thing, 
and  has  surrendered  the  thing  In  question 
Into  the  principal's  hands,  then  the  agent 
ceases  to  be  liable  to  third  persons  for  hurt 
received  by  them  from  such  thing,  though 
the  hurt  is  remotely  due  to  the  agent's  neg- 
ligence; the  reason  being  that  the  casual  re- 
lation between  the  agent  and  the  person  hurt 
Is  broken  by  the  interposition  of  the  prin- 
cipal as  a  distinct  center  of  legal  responsi- 
bilities and  duties.  But  wherever  there  is 
no  such  interruption  of  casual  connection, 
—in  other  words,  wherever  the  agent's  neg- 
ligence directly  injures  a  stranger,  the  agent 
having  liberty  of  action  In  respect  to  the  In- 
Jury,— then  such  stranger  can  recover  from 
the  agent  damages  for  the  injury." 

rrhere  Is  some  contention  in  respondent's 
brief  on  the  alleged  barrenness  of  the  alle- 
gations of  the  complaint,  but  we  think  the 
allegations  were  ample  to  show  that  the  re- 
spondent was  authorized  to  keep  the  build- 
ing in  repair;  that  it  undertook  that  office 
or  duty,  and  was  In  complete  control  of  the 
work.  It  is  alleged  that  it  was  in  absolute 
control  and  management,  with  full  power, 
authority,  and  direction  to  repair,  and  to 
allege  that  it  agreed  to  do  so  would  only 
be  to  allege  the  agreement  to  do  the  duty 
which  the  law  imposed  upon  it  after  it  had 
assumed  the  control  and  management  which 
is  alleged. 

Our  conclusion  is  that  the  complaint  states 
a  cause  of  action  against  the  respondent. 
The  Judgment  is  therefore  reversed,  with 
instructions  to  the  lower  court  to  overrule 
the  demurrer  to  the  complaint 

REAVIS,  0.  J.,  and  ANDBB8.  MODNT. 
and  FULLSRTON.  JX,  concur. 


I 

I  PIERCE  V.  COMMERCIAL  INV.  CO.  et  al.* 
(Supreme  Ourt  of  Washiugton.    Oct  28,  1002.) 

GARNISHMKNT— SHERIFFS— STATUTES— 
REPEAL. 

^  1.  Act  1886,  D.  43,  f  19  (Ballinger's  Ann. 
Codes  &  St  f  5307).  providing  that  a  sheriflt  or 
constable  may  be  garnished  for  money  lu  bis 
hands,  was  not  repealed  by  Act  1883  (Sesa. 
Laws.  p.  59),  which  related  to  and  simplified 
only  the  procedare  in  attachment  and  gamisb- 
meot  ana  waa  not  inconsistent  with  the  prior 
act  in  80  far  as  it  defined  the  persons  subject 
to  garnishment 

Appeal  from  superior  court.  Pierce  county; 
Thad.  Huston,  Judge. 

Action  by  F.  V.  Pierce  agataist  the  Com- 
mercial Investment  Company,  In  which  Joha 
Hartman,  sheriflT,  was  garnished.  From  an 
order  sustaining  a  motion  to  dismiss  the  gar- 
nishee, plaintiff  appeals.    Reversed. 

S.  W^arburion,  for  appellant  T.  O-  Abbott 
for  respondents. 

DUNBAR,  J.  Appellant  in  the  court  bek>w 
garnished  the  sheriff  of  Pierce  county,  claim- 
ing that  he,  the  said  sheriff,  had  funds  in  his 
hands  belonging  to  respondents.  The  sheriff 
moved  to  dismiss  the  gamislmient  proceedings 
on  the  ground  that  as  sheriff  of  Pierce  coun- 
ty, and  a  public  officer,  he  cannot  be  gar- 
nished. This  motion  was  sustained  by  the 
court,  and  the  cause  dismissed.  So  that  it 
will  be  seen  that  there  is  but  one  point  to  t>e 
determined  In  this  case,  viz.,  can  a  shwiff  be 
garnished  for  moneys  in  bis  hands  received 
by  him  in  the  discharge  of  his  official  duty? 
Appellant  cites  in  support  of  his  claim  section 
5367,  Ballinger's  Ann.  Codes  &  St,  which 
provides  that  a  sheriff  or  constable  may  be 
garnished  for  money  of  the  defendant  in  his 
hands,  and  cites  also  Russell  ▼.  Mlllett.  20 
Wash.  212,  56  Pac.  44.  But  wbUe  a  garnish- 
ment in  that  case  was  sustained  by  this  court 
the  question  of  the  legality  of  the  garnishment 
in  that  particular  was  not  raised  by  the  briefs 
in  the  case.  The  cause  was  decided  on  other 
grounds,  and  under  the  circumstances  this 
court  would  not  feel  bound  by  that  decision. 
But  outside  of  that  case,  we  are  Inclined  to 
think  that  under  existing  laws  the  sheriff 
may  be  garnished.  Section  53C7,  supra,  is 
section  19  of  the  Laws  of  1883-80,  p.  43.  The 
contention  of  the  respondents  is  that  sakl  sec- 
tion has  been  repealed  by  the  act  of  February 
8,  1886,  entitled  "An  act  in  relktton  to  attach- 
ments and  garnishments."  It  is  contended  by 
the  respondents  that  the  act  of  1893  (Sess. 
Laws,  p.  95)  entitled  "An  act  in  relation  to 
garnishments,"  being  a  complete  act  within 
itself,  repeals  all  the  provisions  of  the  act  of 
1886  in  relation  to  garnishment  It  will  be 
observed  that  the  repealing  clauses  of  the  act 
of  1893  and  that  of  1886  are  essentially  differ- 
ent The  repealing  dause  of  the  act  of  1893 
is  as  follows:  "All  acts  and  parts  of  acts  ia 
conflict  with  this  act  be  and  the  same  liereby 
are  repealed;"  while  the  repealing  clause  of 
the  act  of  1886  Is  much  more  sweeping,  pro- 
*Rehearlng  denied  Jamiarj  I,  IMS. 
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▼Iding  tbat  certain  cbapten  of  the  Code  shall 
be  repealed,  "and  all  other  laws  heretofore 
enacted  upon  any  sabject-matter  contained  In 
this  act  be  and  the  same  are  hereby  repealed," 
excepting  only  actions  pending  at  the  time  of 
the  passage  of  the  law.  So  tbat  by  the  re- 
pealing act  of  1886  it  waa  the  expressed  in- 
tention of  the  legislature  to  repeal  all  acta 
upon  the  subject-matter  therein  contained 
enacted,  and  make  a  complete  law  gorernlng 
attachments  and  garnishmenta.  But  not  so 
with  regard  to  the  act  of  1803.  The  repealing 
clause  in  that  act  added  nothing,  for  all  acts 
In  conflict  would  be  abrogated  anyway  by  the 
■ubseqnent  and  later  act;  so  that  the  perti- 
nent question  is,  is  section  19  of  the  law  of 
1886  in  conflict  with  any  of  the  prorialons  of 
the  subsequent  act  of  18837  Counsel  cites 
several  cases  decided  by  this  court,  among 
which  is  Wooding  v.  Bank,  11  Wash.  527,  40 
Pac.  223.  where  it  is  claimed  that  this  Iden- 
tical law  in  question  was  construed  in  re- 
spondents' favor.  In  that  case  a  writ  of  at- 
tachment was  issued,  and  the  sheriff  gave 
notice  to  the  respondents  In  writing  that  all 
debts,  credits,  moneys,  or  other  personal  prop- 
erty in  their  possession,  or  due  by  them  or 
either  of  them  to  one  William  White,  were 
levied  uiwn,  and  requesting  each  of  the  re- 
spondents to  furnish  bim  with  a  memorandum 
thereof,  which  they  failed  to  do.  Nothing, 
however,  was  done  in  the  case  for  more  than 
two  years,  and  the  respondents  were  cited  to 
appear  and  answer  respecting  such  debts  and 
proiwrty.  They  appeared,  and  moved  to  dis- 
miss the  proceedings  in  garnishment  on  the 
ground  tliat  any  rights  which  the  appellant 
bad  acquired  by  reason  of  the  service  of  the 
writs  of  garnishment  had  become  barred  by 
the  lapse  of  time  and  the  statute  of  limita- 
tions. This  court  decided  that  the  respond- 
ents could  not  be  held  upon  the  merits,  and 
also  that  the  appellant  had  lost  bis  right  un- 
der the  writs  of  garnishment  by  reason  of 
the  lapse  of  time.  It  is  true  the  court  further 
said  that  the  attachment-garnishment  law  un- 
der which  the  first  proceedings  were  had  was 
repealed  before  the  respondents  were  cited  jto 
appear  and  testify,  and  that  the  act  of  1883 
contained  no  saving  clause,  and,  inasmuch 
as  the  repeal  was  absolute  and  unconditional, 
the  effect  was  to  quash  all  pending  proceed- 
ings. But  this  was  simply  as  to  a  question 
of  proceeding.  Section  19  of  the  act  of  1886 
does  not  seem  in  any  way  to  be  connected 
■with  the  procedure,  it  is  independent  of  the 
rest  of  the  act,  and  would  have  constituted  a 
complete  act  within  Itself  if  the  legislature 
had  seen  fit  so  to  enact  It.  The  act  of  1893 
seems  to  be  an  act  the  office  of  which  is  to 
point  out  a  procedure,  and  deals  exclusively 
with  the  procediure.  It  does  not  undertake  to 
prescribe  who  may  or  may  not  be  garnished, 
but  simply  provides  what  the  procedure  shall 
he  when  any  one  is  garnished.  And  section 
19  is  in  no  way  in  conflict  with  it.  The  case 
of  Railroad  Co.  v.  Haas,  2  Wash.  St.  876,  26 
Pac.  8C9,  only  holds  that  the  Intention  of  the 
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legislature  In  enacting  laws  should  be  ascer- 
tained, and,  if  It  sufficiently  appears  that  it 
was  intended  that  a  subsequent  general  law 
should  supersede  all  prior  legislation  upon  the 
same  subject,  general  or  special,  though  not 
expressly  so  stated,  efTect  should  be  given  to 
such  purpose.  There  is  no  doubt  of  the  cor- 
rectness of  this  rule,  and  of  the  general  rule 
that  subsequent  enactments  which  are  In  con- 
flict with  prior  mactments  repeal  by  implica- 
tion the  prior  enactment.  The  case  of  Mill 
Co.  V.  Brown,  21  Wash.  619,  69  Pac.  507,  75 
Am.  St.  Rep.  8C2,  Is  simply  an  announcement 
of  this  rule,  the  court  in  that  case  holding 
that  the  subsequent  act  was  complete  within 
itself,  and  stating  tbat  the  provisions  in  rela- 
tion to  the  notice  were  in  conflict  with  the  ex- 
press provisions  of  the  later  act,  and  were 
therefore  repealed.  The  same  may  be  said  of 
the  other  cases  cited  by  appellant  The  ob- 
ject of  the  garnishment  proceeding  enacted  in 
1893  was  to  give  a  readier  remedy  by  garnish- 
ment than  was  provided  in  the  act  of  1886. 
In  the  act  of  1886.  in  which  garnishment  pro- 
ceedings are  coupled  with  attachment  proceed- 
ings, the  attachment  affidavit  had  to  be  to  the 
effect  that  the  defendant  was  about  to  re- 
move his  property  from  the  territory  fraudu- 
lently, or  had  fraudulently  assigned,  secreted, 
or  disposed  of  the  same,  or  was  fraudulently 
about  to  convert  his  property  into  money  for 
the  purpose  of  placing  it  beyond  the  reach  of 
creditors,  or  was  guilty  of  fraud  In  contracting 
the  debt,  etc.;  and  this  affidavit  was  the  ba- 
sis of  the  garnishment  proceedings.  It  was 
thus  made  difficult  to  secure  property  by  gar- 
nishment under  that  act;  and  the  act  of  18()3, 
more  liberal  In  respect  to  the  procedure,  was 
enacted.  In  any  eveut,  there  seems  to  us  to 
be  no  conflict  between  the  act  of  1886,  In  re- 
lation to  who  may  be  garnished,  and  the  sub- 
sequent act  of  1893,  providing  a  garnishment 
procedure.  We  conclude,  therefore,  tbat  the 
law  providing  for  the  garnishment  of  sheriffs 
and  constables  was  not  repealed  by  the  subse- 
quent act  of  1893,  and  that  the  court  erred  in 
sustaining  the  mAion  to  dismiss. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  lower 
court  to  overrule  the  motion. 

REAVIS,  C.  J.,  and  MOUNT,  ANDERS,  and 
FULLBBTON,  JJ.,  concur. 


DAVID  et  al.  v.  GTIICH  et  al. 
;  (Supreme  Court  of  Washington.    Oct.  24.  1902.) 

APPEAL— BONDS— SURErriES— NEW  BOND— 
i  RIGHT  TO   PILE. 

I  1.  Laws  1893.  c.  61,  !  6,  providiui;  that  an 
I  appeal  in  a  cItII  action  shall  be  inpffeotunl  un- 
less at  or  before  the  time  when  the  notice  of 
:  appeal  is  Riveu  an  appeal  bond  be  filed  with  the 
,  clerk  of  the  superior  conrt,  etc.,  requires  o  bond 
•  which  will  afford  additional  security  to  the  ap- 
!  pellee,  and  a  bond  sismed  only  by  the  indivld- 
!  nalsi  agaiuRt  whom  judgment  was  rendered,  and 
I  who  appealed,  as  sureties,  was  iDSu£Bcient. 
I  2.  Where  the  time  for  filing  au  anp^aU-hoiid 
Digitized  by ' 
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has  expired,  appellant  will  not  be  permitted  to 
file  a  new  bond  after  motion  to  dismisa  the 
appeal  for  insufficiency  of  the  bond  filed. 

Appeal  from  superior  coort.  Pierce  county; 
W.  O.  Chapman,  Judge. 

Action  by  Peter  David  and  others  against 
Andrew  Ouicb  and  others.  From  a  Judgment 
In  favor  of  defendants,  plaintifFi  appeaL  Mo- 
tion to  dismisa  appeal  granted. 

F.  Campbell,  for  appellants.  Arthur  Rem- 
ington and  William  P.  Reynolds,  for  respond- 
ents. 

DUNBAR,  J.  Respondents  more  to  strike 
OQt  appellants'  brief,  dismiss  the  appeal,  and 
affirm  the  Judgment  herein  for  the  following 
reasons:  (1)  That  the  brief  does  not  contain 
references  to  the  pages  of  the  transcript  for 
verlQcatton,  or  contain  a  clear  statement  of 
the  case;  and  that  this  being  an  equity  case, 
tried  by  the  court  without  a  Jury,  the  appel- 
lants have  failed  to  print  the  findings  of  fact 
or  exceptions  thereto,  or  the  findings  request- 
ed by  appellants,  which  were  refused,  or  any 
part  thereof,  upon  any  of  the  questions  sought 
to  be  raised  by  the  appeal.  (2)  Because  no 
appeal  bond  has  been  given  or  filed,  with 
sureties,  as  required  by  law.  (3)  Because  no 
transcript  on  appeal  was  filed  with  the  clerk 
of  the  superior  court  within  the  time  limited 
by  law  or  prior  to  making  this  motion.  (4) 
Because  no  briefs  were  served  or  filed  within 
the  time  limited  by  law  or  prior  to  making 
this  motion.  (5)  That  the  statement  of  facts 
is  not  certified  upon  the  notice,  or  in  the 
manner  required  by  law.  There  Is  something 
to  be  said  In  favor  of  this  motion  on  most  of 
the  reasons  alleged,  but,  In  any  event,  this 
appeal  will  have  to  be  dismissed  for  the  sec- 
ond reason  stated,  viz.,  that  no  appeal  bond 
has  been  given  or  filed,  with  sureties,  as  re- 
quired by  law.  There  are  numerous  appel- 
lants, and  the  bond  is  given  with  D.  Con- 
stantl  and  S.  David,  both  of  whom  are  Judg- 
ment creditors  and  appellants  in  this  case,  as 
sureties;  no  other  surety  being  given  on  the 
bond.  We  held  In  Smith  t*  Beard,  21  Wash. 
204,  57  Pac.  706,  that,  where  the  sureties  on 
the  bond  were  parties  against  whom  the 
Judgment  appealed  from  was  entered,  the 
bond  was  not  sufficient  to  bring  the  case  here 
on  appeal;  that  that  was  a  matter  which  at- 
fected  the  substance,  and  not  the  form,  of 
the  appeal  bond;  and  the  appeal  for  that 
reason  was  dismissed,— citing  Investment 
Trust  V.  Hender.  12  Wash.  569,  41  Pac.  913. 
The  object  of  an  appeal  bond  is  to  furnish 
the  respondent  with  additional  security  dur- 
ing the  pendency  of  the  appeal.  The  judg- 
ment debtors  are  already  bound  by  the  Judg- 
ment. Their  obligation  Is  not  increased  in 
any  way  by  the  mere  formal  furnishing  of  a 
bond  signed  by  them.  Such  a  bond  would 
be  valueless  to  the  respondents,  for,  after  a 
successful  suit  upon  such  bond,  they  would 
have  nothing  but  a  Judgment,  which  they  al- 
ready have.  Hence  the  bond  la  utterly  worth- 
leas,  and  not  in  any  sense  the  bond  contem- 


plated by  the  statute.  The  law  prescribes, 
and  we  have  uniformly  held,  that  "an  appeal 
in  a  civil  action  or  proceeding  shall  become 
ineffectual  for  any  purpose  unless  at  or  tie- 
fore  the  time  when  the  notice  of  appeal  Is 
given  or  served,  or  within  five  days  there- 
after, an  appeal  bond  to  the  adverse  party 
conditioned  •  *  *  be  filed  with  the  clerk 
of  the  superior  coort"  Section  6,  c.  61,  {>. 
122,  Laws  1893;  Smtthson  v.  WoodIn,  13 
Wash.  709,  43  Pac.  638;  Savage  v.  Graham, 
14  Wash.  323,  44  Pac.  540;  Ramage  t.  LitUe- 
John,  16  Wash.  702,  47  Pac.  888. 

The  appellant  upon  the  argument  of  the 
cause  otfers  to  file  a  new  and  sufficient  bond, 
J  but    the  time  for  filing  a  bond  having  ex- 
pired, and  the  bond  under  consideration  being 
\  Ineffectual  for  any  purpose,  the  appeal  wlQ 
I  be  dismissed,  and  the  Judgment  afl^ed. 

REAVIS,  O.  J.,  and  MOUNT,  FULLBR- 
TON.  and  ANDERS,  JJ.,  concur. 


SEATTLE  ft  M.  B.  CO.  v.  ROEDER  et  aL 

(Supreme  Court  of  Washington.    Oct  24, 1902.) 

EMINENT  DOMAIN  —  RAIL.ROADS  —  RIGHT  OF 
WAY  —  CONDEMNATION  —  PROCEEDINGS  — 
BVIDENCR  —  WITNESSES  —  CROSa-BXAMINA- 
TION— INSTRUCTIONS— DAMAQBS  —  MBASURB 

— EXCESSIVENBSS. 

1.  Where,  in  a  proceeding  to  condemn  land, 
witnesses  on  direct  examination  were  asked 
I  to  6x  the  valne  of  the  property,  and  the  dam- 
I  ages,  which,  in  their  opinion,  defendants  wonld 
I  suffer,  it  was  not  an  abuse  of  discretion  to  per- 
I  mit  them  ou  cross-eznminotion  to  answer  ques- 
{  tions  88  to  the  method  by  which  they  arrived  at 
I  their  couclnsious,  what  elements  of  dama^ 
J  they  had  considered,  aud  the  reasons  for  their 
opininns. 

2.'  Where  land  condemned  for  railroad  right 
of  way  divided  a  stone  quarry,   consisting  of 
'  both  tide  aud  nplands,  it  was  not  error  to  per- 
j  mit  witnesses  to  place  values  on  the  different 
portions   of    the   property    so    divided    in   the 
[  segregate.  ' 

1  3.  Where,  in  an  action  to  determine  the  value 
I  of  land  condemned  for  railroad  rixht  of  way, 
the  company  introduced  evidence  as  to  the  val- 
ue of  several  classes  of  property  damaeed,  it 
could  not  object  on  appeal  that  the  defondauts 
were  permitted  to  introdnce  evidence  of  the  val- 
uie  of  rach  different  classes  of  property  in  the 
segregate. 

4.  Where  a  witness  testified  that  he  knew  the 
!  lands  in  controversy;    bad  lived  in  the  vicinity 

thereof  for  13  years;    had  had  a  large  real  «•■ 
!  tate  business,  aud  had  sold  a  large  amount  of 
:  real  estate  in  the  last  2  years;    bad  examined 
the  property  in  question  with  reference  to  pur- 
I  cbasmg  the  same;    and  had  owned  and  operat- 
ed stone  quarries,  such  as  were  located  on  the 
land,  and  that  he  knew  the  value  of  the  prop- 
erty,— he  was  qualified  to  testify  as  to  the  val- 
ue and  to  the  method  of  operating  the  property. 

5.  Where  a  railroad  riuht  of  way  sought  to 
he  condemned  ran  through  defendant's  stone 
quarry,  and  nearly  parallel  to  the  ledge  of  the 
quarry,  so  that  part  of  the  iedjre  was  within  the 
right  of  way,  and  the  north  portion  of  the  right 
of  way  very  near  the  base  of  the  ledge,  and 
damages  were  claimed  by  reason  of  the  greater 
difficulty  iu  operating  the  quarry  by  reason  of 
the  proximity  of  the  railroad,  evidence  that 
blasting  could  not  be  done  without  great  carc^ 
and  only  at  Increased  expense,  and  that  blast- 
ing was  the  most  advantageous  way  to  operate 
the  quarry,  -»»  jin>per.^y  ,^OOgle 
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6.  In  a  proceeding  to  coudemn  part  of  a  stone 
qnarry  for  a  railroad  right  of  way,  a  lease  ex- 
ecuted by  the  operators  of  the  quarry  t#the 
owners,  fixing  ■  royalty,  was  admissible  as 
tending  to  fix  the  Talue  of  the  land  and  of  the 
leasehold  interest. 

7.  Where  part  of  a  stone  quarry  was  sought 
to  be  condemned  for  a  railroad  right  of  way. 
It  was  not  error  to  permit  a  witness  to  testify 
that  the  county  in  which  the  laud  was  situated 
waa  not  a  market  hi  which  a  purchaser  of  the 
property  conld  be  expected  to  be  found. 

8.  Where,  in  a  proceeding  to  condemn  a  rail- 
road right  of  way  throntch  a  stone  quarry, 
plaintiff  had  introduced  evidence  as  to  the  loca- 
tion of  shale  in  portions  of  the  ledge  of  roclc, 
aa  bearing  on  the  question  of  value,  in  its  evi- 
dence in  chief,  it  was  not  error  for  the  court  to 
refuse  to  permit  further  testimony  on  that  sub- 
ject in  rebnttal. 

9.2  Ballinger's  Ann.  Codes  &  St.  {  4903, 
sabd.  5,  provides  that  after  the  conclusion  of 
the  evidence  the  plaintifiF  may  address  the  court 
and  Jury,  after  which  the  adverse  party  may 
do  so  in  like  manner,  and  be  followed  by  the 
connsel  for  the  party  first  addressing  the  court. 
Beld,  that  where  plaintiff's  counsel  made  an 
argument  to  the  jury,  and  after  its  conclusion 
defendants  waived  their  right  to  argue  the  case, 

glaintiff  was  not  entitled  to  a  further  argument 
I  reply. 

10.  An  assignment  of  error  not  argued  will  not 
be  reviewed. 

11.  The  measure  of  damages  in  an  action  to 
condemn  a  railroad  right  of  way  is  the  market 
valne  of  land  taken  at  the  time  of  the  appro- 
priation, together  with  the  amount  of  deprecia- 
tion, if  any,  in  the  value  of  land  not  taken, 
without  regard  to  any  benefit  resulting  from 
the  proposed  improvement. 

12.  Where  that  part  of  a  requested  instruction 
which  the  court  omitted  necessarily  followed  as 
a  conclusion  from  what  was  said  in  the  part 
given,  and  the  court  subsequently  correctly 
charged  on  the  subject  of  the  request,  there  was 
no  error  in  the  court's  refusal  to  give  the  iu- 
stmction  as  requested. 

13.  Where  a  railroad  right  of  way,  sought  to 
be  condemned,  divided  a  stone  quarry,  and  sep- 
arated the  upland  from  the  water  frnut,  an  in- 
struction that  there  was  no  presumption  that 
the  residents  of  the  upland  would  be  refused 
the  privilege  of  crossing  the  right  of  way  to 
and  from  the  water  front  and  tide  lands  was 
properly  refused. 

14.  Where  property  sought  to  be  condemned 
consisted  of  a  stone  quarry,  which  was  leased, 
an  instruction  that  the  jury  would  not  be  jus- 
tified in  assuming  that  the  amount  of  rental 
paid  at  the  time  of  the  trial  would  coutiuue  in 
the  future  aa  the  fair  rental  value  was  prop- 
erty refused. 

1§.  Where,  in  proceedings  to  condemn  land, 
the  court  charged  that  in  determining  the  value 
of  land  the  same  considerations  were  to  be  re- 
garded as  In  the  sale  of  property  between  pri- 
vate individuals,  and  that  the  valne  should' 
not  be  assessed  on  the  basis  of  what  the  owner 
would  take  for  it,  or  any  part  thereof,  or  what 
the  naembers  of  the  jury  would  take.  If  they 
owned  the  land,  to  permit  it  to  be  subjected  to 
th«  purposes  intended,  but  limited  the  jury  to 
the  actual  cash  market  value  of  the  land  tak- 
en, and  the  decrease  in  market  valne,  if  any,  of 
lands  not  taken,  it  was  not  error  to  refuse  to 
charge  that  the  jury  should  not  take  into  con- 
sideration any  speculative  uses  of  the  lands  tak- 
en or  those  not  taken. 

16,  In  a  proceeding  to  condemn  land  for  a  rail- 
road right  of  way  the  jury  were  permitted  to 
view  the  premises,  and  were  instructed  that  the 
Tiew  was  to  permit  them  to  obtain  a  more  in- 
telligent idea  of  the  property,  and  in  weighing 
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the  testimony  they  might  consider  what  they 
witnessed  in  viewing  the  premises,  and,  if  an^ 
witness  testified  to  anything  which,  b^  the  evi- 
dence of  the  jury's  senses  on  the  view,  they 
knew  to  be  false,  they  might  disregard  such  tes- 
timony, and,  if  the  evidence  was  conflicting, 
they  might  resort  to  their  knowledge,  gained  on 
the  view,  as  bearing  on  the  weight  to  be  given 
the  conflicting  evidence,  and  if  they  found,  from 
the  evidence  of  their  senses,  and  from  the  testi- 
mony on  the  stand,  that  any  witness  had  will- 
fully testified  falsely,  they  might  disregard  his 
entire  testimony,  except  as  it  waa  corroborated 
by  creditable  evidence,  etc.  Held,  that  such  in- 
structions only  amounted  to  a  chnrge  that, 
where  there  was  conflict  in  the  testimony,  the 
jury  might  resort  to  the  evidence  of  their 
senses  with  a  view  to  determine  the  truth, 
which  was  proper. 

17.  Where,  in  an  action  to  condemn  land  for  a 
railroad  right  of  way,  the  company  stipulated 
to  construct  culverts  to  carry  the  water  across 
.  the  right  of  way,  but  the  stipulation  contained 
i  nothing  binding  the  railroad  not  to  obstruct  the 
'  flow  of  any  such  water,  or  to  carry  it  across 
j  the  rif  ht  of  way  at  any  particular  place  or  pla- 
ces as  should  be  convenient  to  defendants,  as 
•  the  water  naturally  flows,   the  company  was 
I  not   entitled   to  object  to  the  instruction  per- 
I  mitting  the  jury  to  consider  as  an  element  of 
damage  any  Interference  with  the  bringing  of 
:  water  over  the  right  of  way  on  the  ground  that 
I  under  the  company's  stipulation  that  element 
'  of  damage  had  been  eliminated. 
;     18.  Where  a  railroad  right  of  way  was  soui^ht 
i  to  be  condemned  through  a  stone  quarry,  which 
j  was  in  active  operation,  and  valuable  only  for 
!  the  stone,  an  instruction  that  the  jury  might 
I  consider  the  quality  of  stone  that  could  be  got 
,  from  the  land,   and  the  value  thereof,  or  the 
'  royalty  thereon,  "as  a  guide  in  arriving  at  the 
value  of  the  land,"  was  not  objecti:  nable  as 
authorizing  the  jury  to  assess  the  value  of  the 
stone  apart  from  the  value  of  the  land. 
19.  Where,  in  a  proceeding  to  condemn  a  rail- 
road right  of   way   through   a   valuable   stone 
quarry,  there  was  abundant  competent  evidence 
upon  which  to  base  a  verdict  for  $72,000  in  fa- 
vor of  the  owner  and  $8,000  in  favor  of  the 
lessee,  and  the  witnesses  placed  the  damages  at 
from  $6,000  to  $175,000,  the  court  on  appeal 
would  not  set  aside  the  verdict  as  excessive. 

Appeal  from  superior  court,  Whatcom 
county;  Jeremiah  Neterer,  Judge. 

Petition  by  the  Seattle  &  Montana  Railroad 
Company  against  Henry  Roeder  and  others 
:  to  condemn  land  for  a  railroad  right  of  way. 
,  From  a  judgment  In  favor  of  defendants,  as- 
!  seeslng  the  value  of  the  land  sought  to  b« 
I  condemned,  petitioner  appeals.    Affirmed. 

i  Will  H.  Thompson  and  Kerr  &  McCord,  for 
appellant.  Falrchild  &  Bruce  aud  Newman 
&  Howard,  for  respondents. 

MOUNT,  J.  On  July  23,  1901,  the  appel- 
lant filed  its  petition  In  the  court  below  pray- 
ing for  the  condemnation  of  a  right  of  way 
over  the  lands  of  respondents.  On  October 
2l8t  of  the  same  year,  all  the  parties  having 
appeared  In  the  cause,  the  court  made  and 
entered  an  order  adjudging  that  the  use  was 
a  public  use,  and  that  there  was  a  necessity 
therefor,  and  ordered  a  jury  to  determine  the 
compensation  to  be  paid  to  the  respondents 
for  the  lands  appropriated,  and  for  the  dam- 
ages occasioned  by  reason  of  the  appropria- 
tion. A  Jury  was  thereupon  Impaneled,  and 
the  cause  proceeded  to  trial.    On  November 
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Ist  the  Jury  returned  a  verdict  to  favor  of 
the  respondents  Henry  Boeder,  Victor  B. 
Boeder  and  wife,  and  Lottie  T.  Roth,  for  $72,- 
OQO,  and  In  favor  of  C.  I.  Roth,  a  lessee  of 
the  property.  In  the  sum  of  $8,000.  Judg- 
ment was  entered  upon  the  verdict,  and  from 
'this  Judgment  appeal  Is  prosecuted. 

The  lands  In  controversy  consist  of  tide 
lauds  and  uplands  upon  which  a  sandstone 
<tnarry,  known  as  the  "Chuckanut  Quarry," 
II  located.  The  stone  quarry  lies  on  the  face 
<ir  a  cliff  ranging  from  75  to  200  feet  to 
Qelght,  and  extending  for  a  distance  of  about 
^,000  feet  north  and  south.  This  cliff  faces 
0^  Chuckanut  Bay,  an  arm  of  Pnget  Sound, 
Aid  the  base  of  the  cliff  lies  along  the  water 
front,  against  which  the  tide  ebbs  and  flows. 
"the  tide  lands  lie  between  the  face  of  the 
cliff  and  deep  water.  The  ledge  of  stone 
known  as  the  "Chuckanut  Quarry"  lies  ex- 
posed against  the  face  of  this  cliff  at  an 
angle  of  about  60  degrees.  The  right  of  way 
sought  to  be  condemned  lies  near  the  base 
Of  this  cliff  at  the  north  end,  and  extends 
along  the  same,  and  across  respondents'  prop- 
etty.  About  midway  of  the  quarry  the  right 
Of  way  enters  upon  the  quarry,  and  from 
that  point  south  appropriates  the  whole  <^ 
tbe  ledge.  The  right  of  way  is  80  feet  in 
ipidth  in  front  of  and  along  the  quarry,  and 
40t  other  places  is  100  feet  to  width,  and  lies 
t)etween  shipping  and  the  quarry.  The  saw 
■mills,  shops,  power  house,  and  other  buildings 
xjfiei  in  connection  with  the  quarry  are  to  the 
eight  of  way,  and  the  construction  of  the 
rbad  necessitates  their  removal.  The  petition 
and  decree  reserved  to  respondents  an  ease- 
.ment  across  appellant's  right  of  way  for  carry- 
ing stone  to  a  dock  for  shipment  and  a  loca- 
tion for  mills  and  shops  and  derricks,  and 
also  agrees  to  carry  whatever  fresh  water 
flows  from  the  uplands  across  the  right  of 
way.  The  respondent  C.  I.  Roth  had  a  five- 
year  lease  of  the  quarry  property,  and  was 
In  active  operation  thereof. 

Appellant  makes  44  assignments  of  error 
'in  its  brief.  The  first  nine  assignments  are 
'based  upon  rulings  of  the  court  to  permitting 
ccoss-examlnatlon  of  appellant's  witnesses  up- 
on the  profits  of  quarrying  the  stone,  upon 
the  specific  buildtogs  in  which  the  stone  has 
been  used,  upon  the  current  price  of  stone 
from  the  quarry,  upon  the  possible  use  of 
tide  lands,  upon  the  cost  of  fills  and  the  effect 
of  cutting  off  certain  streams  of  water  upon 
the  uplands  from  the  tide  lands,  upon  the 
amount  of  stone  In  the  "big  blast"  and  the 
cost  of  quarrying  the  stone  elsewhere,  upon 
the  value  of  certain  kinds  of  stone  to  the 
qtiarry  fixed  with  reference  to  the  lease  of 
defendant  C.  I.  Roth,  and  upon  the  eftect  of 
cutting  off  the  quarry  from  navigable  water. 
Whether  the  cross-examination  upon  these 
points  was  admissible  or  not  depends  largely 
upon  the  range  taken  in  the  direct  examtoa- 
tign.  To  a  clear  understanding  of  the  ques- 
tions presented  It  would  be  necessary  to  set 
out  a  large  part  of  the  examination,  both  di- 


rect and  cross,  which  we  do  not  deem  neces- 
sarr,  because  definite  rules  for  cross-examina- 
tloP  cannot  be  applied  in  all  cases,  and  each 
case  must  necessarily  depend  largely  upon  its 
own  peculiar  features.  The  trial  Judge  has 
a  large  discretion  to  allowing  cross-examina- 
tion of  witnesses  where  market  value  is  to- 
volved,  and  where  expert  witnesses  are  re- 
sorted to  to  establish  such  value.  We  shall 
not,  therefore,  burden  this  opinion  by  setting 
out  the  evidence  upon  which  these  questions 
arose.  It  is  sufficient  to  say  that  the  wit- 
nesses in  givtog  evidence  upon  direct  exam- 
toation  were  asked  to  fix,  and  did  fix,  the 
value  of  the  property  condemned,  and  the 
damage  which,  in  their  (q;)toion,  the  defend- 
ants would  suffer  by  reason  of  the  construc- 
tion of  the  appellant's  Itoe  of  railroad.  The 
questions  to  which  exceptions  were  taken 
arose  generally  when,  upon  cross-examina- 
tion, the  witness  was  asked  concerning  the 
method  by  which  he  had  arrived  at  his  con- 
clusion as  to  the  damage,  what  elements  of 
damage  he  bad  considered,  and  his  reasons 
for  his  opinion.  No  doubt  great  latitude  was 
given  to  both  the  direct  and  cross  examina- 
tion of  all  the  witnesses,  but  great  latitude 
should  be  allowed  to  cases  of  this  character, 
because  the  objects  of  such  cross-examination 
are  principally  to  determtoe  the  credibility  of 
the  witness,  and  whether  or  not  the  dement 
of  damages  which  he  has  considered  Is  prop- 
er or  improper  to  be  considered,  and  whether 
he  has  taken  into  consideration  all  the  ele- 
ments of  value  to  arriving  at  a  conclusion. 
We  have  gone  through  the  entire  evidence, 
and  are  satisfied  that  no  reversible  error  as 
to  these  particular  questions  has  occurred. 

Errors  assigned  numbered  10,  14,  15,  and 
19,  are  that  respondents*  witnesses  were  per- 
mitted to  place  values  upon  the  property  to 
the  segregate;  that  is,  upon  the  stone  in  the 
south  half  of  the  quarry  and  upon  the  stone 
in  the  north  half  thereof,  and  upon  the  value 
of  the  upland  and  upon  the  value  of  the  tide 
land.  The  question  presented  here  will  be 
discussed  more  fully  under  the  tostructions 
!  further  on  to  this  opinion.  We  think  this 
was  not  error.  Where  different  classes  of 
property  are  taken.  It  seems  that  witnesses 
ought  to  be  allowed  to  fix  a  value  upon  each 
different  class.  At  any  rate,  this  was  the 
'course  pursued  by  the  appellant.  It  was  per- 
mitted, when  making  out  its  case,  to  Intro- 
duce evidence  as  to  the  value  of  these  several 
classes  of  property,  and  for  that  reason  alone 
respondents  should  be  permitted  to  meet  the 
evidence  in  the  same  way.  Water  Co.  v. 
Huson,  13  Wash.  124,  42  Pac.  536. 

Errors  11  and  12  relate  to  motions  to  strike 
out  certain  evidence  of  the  witness  Black,  go- 
ing to  the  value  of  the  property,  and  how  the 
same  should  be  worked,  because  he  did  not 
qualify  himself  to  testify.  Mr.  Black  testi- 
fied that  he  knew  the  lands  to  controversy; 
had  lived  in  the  vicinity  thereof  for  13  years; 
had  large  real  estate  holdings;    was  In  the 

real  estate  business,  audi  hadv^scMi  £200.000 

Jigitized  by ' 


Wasb.) 


SEATTLE  &  M.  R.  CO.  v.  ROEDER. 


601 


wortb  lo  the  last  two  years;  bad  examined 
the  property  with  reference  to  purchasing 
the  same;  bad  owned  and  operated  stone 
quarries,  and  that  he  knew  the  market  yalue 
of  tlie  property.  The  evidence  relating  to  the 
manner  of  working  the  property  went  to  the 
damage  caosed  the  portion  of  the  qnarry  not 
taken  because  of  the  proximity  of  the  road 
to  the  workings.  We  think  from  this  ex- 
amination he  was  qoallfled  to  testify  as  to  the 
Talue  and  to  the  method  of  operating  the 
property,  and  that  both  motions  were  proper- 
ly denied.  Railway  Co.  v.  Warren,  137  U.  8. 
348,  U  Sup.  Ct  96.  34  L.  Ed.  681;  Railroad 
Co.  ▼.  Blake,  116  111.  163,  4  N.  E.  488;  City 
of  Santa  Ana  v.  Harlln,  09  CaL  538,  34  Pac. 
224. 

The  errors  complained  of  numbered  13,  16, 
17,  18,  20,  21,  22,  and  24  relate  to  the  dangers 
to  the  railroad  from  the  operation  of  the  por- 
tion of  the  qnarry  not  taken,  to  the  present 
market  value  of  the  stone,  the  effect  of  pow- 
der in  blasting,  the  probable  future  demand 
tar  tbe  stone,  the  manner  In  which  the  quarry 
should  be  worked  to  the  best  advantage,  and 
how  much  leas  valuable  tbe  quarry  left 
would  be  after  the  road  waa  constructed. 
These  objections  were  made  by  the  appellant 
to  the  Introduction  of  evidence  by  the  re- 
spondents. There  were  two  classes  of  prop- 
erty taken:  (1)  Tide  lands,  and  (2)  the  up- 
lands, on  which  wexe  located  the  sandstone 
qnarry.  The  principal  value  of  the  uplands 
consisted  In  tbe  stone  quarry.  The  line  of 
road  ran  In  a  north  and  south  direction  nearly 
parallel  to  the  ledge  of  the  quarry,  so  that 
from  about  the  middle  of  the  ledge  tbe  south- 
em  portion  of  the  ledge  was  entirely  within 
the  right  of  way,  and  the  north  portion  there- 
of was  very  near  the  base  of  the  ledge.  The 
location  of  the  road  upon  a  part  of  the  quarry 
of  course  confiscated  that  portion.  It  is  not 
difficult  to  understand  that  the  value  of  the 
stone  on  the  land  and  Its  accessibility  con- 
stituted the  chief  value  of  the  land  taken. 
This  value  depended  largely  upon  the  market 
value  of  the  stone  in  tbe  quarry.  As  to  the 
part  not  taken  the  damage  would  depend 
largely,  If  not  wholly,  upon  the  extent  to 
which  the  location  of  the  road  would  affect 
Its  accessibility.  If  the  location  of  the  road 
was  so  near  the  qnarry  as  to  injuriously  af- 
fect the  operation  tbereof  so  that  the  stone 
might  not  be  taken  out  as  cheaply  as  with 
the  road  not  there,  this  would  be  an  element 
of  damage  to  be  considered.  For  this  reason 
•the  court— properly,  we  think— permitted  evl- 
dmce  on  the  part  of  tbe  respondents  to  show 
that  blasting  could  not  be  done  without  great 
care  and  Increased  expense,  by  reason  of  the 
proximity  of  the  road,  and  that  blasting  was 
the  most  advantageous  way  to  operate  this 
qnarry. 

The  twenty-third  assignment  of  error  is 
that  the  court  erred  In  admitting  in  evidence 
tbe  lease  executed  by  the  respondents  Lottie 
Roth,  Victor  Roeder,  and  Henry  Roeder  to 
lespondent   C.    I.   Roth.    The  execution   of 


I  this  lease  was  conceded  by  the  appellant. 
;  It  was  introduced  by  tbe  respondents  tO' 
I  show  the  royalty  which  the  lessee  was  pay- 
'.  Ing  for  the  stone  as  tending  to  fix  tbe  valtfe 
!  of  tbe  land  and  of  his  leasehold  Interest 
I  We  think  it  was  competent  for  these  pur- 
:  poses.  Certainly,  the  value  of  the  land  must 
j  depend  largely  upon  the  direct  revenue  wbicb 
!  It  brings  to  the  owner  and  lessee.  If  the 
I  lease  was  a  valid  lease.  It  bad  a  tendency 
j  to  show  the  value  of  the  property.  It  was 
■  not  like  evidence  tending  to  show  probable 
j  rental  value.  It  shows  a  present  fact,— tbe 
I  actual  rental  value.  The  good  faith  of  such 
I  a  lease  may  be  questioned,  but  it  would  still 
I  be  competent  to  go  to  the  jury  and  be  con- 
I  sideved  by  them,  unless  they  should  find  It 
I  was  made  for  fraudulent  purposes,  or  was 
;  unreasonable  In  tbe  ligbt  of  all  the  evlr 
j  dence   bearing   upon   it 

The  twenty-fourth  assignment  of  error  |» 
!  that  the  witness  Stangroom  was  permittee^ 
to  testify  that  Whatcom  county  was  not  a 
market  in  which  a  purchaser  for  the  prop- 
erty could  be  expected  to  be  found.    T&e 
evidence  of  this  witness  was  to  the  effect 
'  that  the  property  had  a  market  value  In  that 
I  county,  but  that  probably  no  man  was  to 
!  be  found  In  tbe  county  with  money  enough 
j  to  pay  for  It,  and  that  a  purchaser  would  Be 
:  found  somewhere  else.    We   think   the  evl- 
j  dence  was  proper;   but,  at  any  rate,  Its  ad- 
!  mission  would  not  constitute  reversible  er- 
i  ror. 

The  twenty-fifth  and  twenty-sixth  assign- 
ments of  error  relate  to  the  court's  refusal 
to  permit  certain  witnesses  to  testify  In  re- 
buttal to  tbe  location  of  shale  In  certain 
portions  of  tbe  ledge,  on  tbe  ground  that 
tbe  evidence  was  not  proper  rebuttal.  Ap- 
pellant bad  gon<  Into  this  question  In  hjs 
case  In  chief,  and  for  that  reason  the  rul- 
ing of  tbe  court  was  not  error. 

When  the  evidence  for  both  parties  was 
closed,  appellant's  counsel  opened  the  ar- 
gument to  the  Jury.  After  this  coiusel  bad- 
closed  his  argument,  respondents  waived  ar- 
gument, whereupon  other  coimsel  for  appel« 
lant  demanded  the  right  to  further  argtte- 
the  case  to  the  Jury.  This  the  court  re- 
fused, and  upon  this  ruling  the  twenty-scv«- 
enth  assignment  of  error  Is  based.  The  stat- 
ute upon  this  question  (2  Ballinger's  Ann- 
Codes  &  St  {  4903,  subd.  6)  is  as  follows:: 
"After  the  conclusion  of  the  evidence  and  the- 
filing  of  request  for  charge  in  writing-  orr 
Instructions,  the  plaintiff  or  party  having  tire- 
burden  of  proof,  may  by  himself  or  one  coun- 
sel, address  tbe  court  and  Jury  upon  tbe  law^ 
and  facts  of  the  case,  after  which  the  ad- 
verse party  may  address  tbe  court  and  Jur^- 
in  like  manner  by  himself  and  one  counsel, 
or  by  two  counsel,  and  be  followed  by  tQe 
party  or  counsel  of  the  party  first  addressing 
the  court  No  more  than  two  speeches  on  Va- 
half  of  plaintiff  or  defendant  shall  be  al- 
lowed." It  is  not  necessary  In  this  case  to 
decide  whether  this  section  of  the  atatBt^ 
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iB  mandatory  or  directory.  If  the  statute  Is 
mandatory,  the  court  was  certainly  right, 
because  one  counsel  only  has  the  right  to 
open  the  argument  for  the  party  having  the 
burden  of  proof.  If  the  adverse  party  waives 
Its  right  to  malte  an  argument  to  the  court 
or  jury,  there  la  no  one  for  the  opening 
counsel  to  follow.  If  the  statute  Is  di- 
rectory merely,  and  the  court  has  a  discre- 
tion to  allow  counsel  for  the  opening  part 
to  again  address  the  Jury,  there  Is  not 
shown  here  any  abuse  of  that  discretion. 
The  court  limited  the  arguments  to  three 
hours  on  each  side.  Counsel  opening  the 
argument  for  appellant  occupied  but  SO  min- 
utes of  this  time,  leaving  2^  hours  for  the 
closing  argument.  It  would  be  manifestly 
unfair  to  allow  counsel,  after  respondents 
bad  waived  their  argument  under  the  as- 
sumption that  the  case  was  closed  thereby, — 
as  is  and  has  been  the  usual  practice  in  the 
courts  of  this  state,— to  reopen  the  case, 
and  occupy  the  remainder  of  the  time  al- 
lowed.   This  ruling  was  not  error. 

The  twenty-eighth  assignment  of  error  Is 
not  argued  in  the  briefs,  and  for  that  reason 
we  pass  It  by. 

The  twenty-ninth,  thirty-sixth,  thirty-sev- 
enth, thirty-eighth,  thirty-ninth,  and  fortieth 
assignments  of  error  relate  to  instructions  re- 
quested by  appellant  and  refused  by  the  court 
Appellant  requested  the  corsrt  to  instruct  the 
Jury,  In  effect,  that,  if  the  location  of  the  road 
increases  the  value  of  the  land  taken,  the 
railroad  company  could  not  be  required  to 
pay  to  the  owner  the  increase  of  value  due 
solely  to  the  location  of  the  road,  and  it  la 
argued  that  the  constitution  (section  16,  art. 
1)  provides  that  comx>en8ation,  irrespective 
of  any  benefits  for  any  Improvements  pro- 
posed, applies  only  to  the  lands  taken,  and 
does  not  apply  to  the  damages  occasioned 
to  the  lands  not  taken.  This  question  la  no 
longer  an  open  one  In  this  state,  and  it  is, 
therefore,  unnecessary  to  refer  to  cases  cit- 
ed from  other  states.  It  was  first  held  by 
this  court  in  Railroad  Co.  v.  Coleman,  8 
Wash.  228,  234,  28  Pac.  614,  that  the  measure 
of  damages  for  lands  appropriated  'is  the 
difference  in  amount  between  the  value  of 
the  tract  as  a  whole,  not  including  therein 
the  increased  value,  if  any,  occasioned  by 
the  proposed  improvements,  and  the  value 
«t  the  land  left,  and  not  Including  therein 
«uch  Increased  value."  But  this  case  was 
-eEpressly  overruled  in  Enoch  v.  Railway  Co., 
'6  Wash.  303,  33  Pac.  906,  and  the  court 
there  said:  "We  think  that  the  true  meas- 
ure of  damages  in  such  cases  la  the  fair 
market  value  of  the  land  taken  at  the  time 
of  the  appropriation,  together  with  the 
amount  of  depreciation,  If  any,  in  the  value 
of  the  land  not  taken;  and  that  these  re- 
spective amounts  should  be  ascertained  Ir- 
respective of— that  Is,  without  regard  to— 
any  benefit  that  may  have  resulted  from  the 
■coDStructton  or  proposed  construction  of  the 
traUtoad."    This  rule  has  been  since  followed 


in  this  court  Kaufman  ▼.  Railroad  Co.,  11 
Wash,  032,  635,  40  Pac.  137.  It  was,  there- 
fore, not  error  to  refuse  the  instruction. 

Appellant  requested  the  court  to  give  the 
following  Instruction:  "In  assessing  the 
damages  to  the  market  value  of  the  property 
not  taken,  you  should  not  take  into  con- 
sideration anything  as  an  element  of  dam- 
ages which  is  remote,  or  Imaginary,  or  un- 
certain, or  speculative,  even  though  men- 
tioned or  testified  about  by  witnesses;  but 
the  only  elements  which  you  should  take  into 
consideration  as  tending  to  reduce  the  mar- 
ket value  are  those  which  are  appreciable 
and  substantial,  and  which  will  actually  lessen 
the  market  value  of  the  property  taken." 
The  first  part  of  this  instruction  down  to 
the  word  "witnesses"  was  given  by  the 
court  in  substantially  the  language  request- 
ed, but  instead  of  the  remaining  portion  the 
court  said:  "In  estimating  the  damages  to 
the  remainder  of  the  property,  or  that  por- 
tion of  the  property  described  in  the  petl- 
I  tlon  that  Is  not  taken,  you  should  consider 
the  effect,  if  any,  upon  the  property  by  the 
construction  of  the  road,  and  should  award 
to  the  respondents  such  a  sum  as  the  evi- 
dence In  this  case  convinces  you,  together 
with  your  view  of  the  premises,  the  market 
value  has  depreciated  by  reason  of  the  con- 
struction of  the  road  in  the  manner  as  pro- 
posed." And  then  the  court  proceeded  to 
correctly  state  what  elements  of  damage 
the  jury  may  consider.  The  latter  part  of 
the  instruction  requested  necpssarily  follow- 
ed as  a  conclusion  from  what  was  said  In 
the  former  part;  and,  where  the  court  sub- 
sequently correctly  told  the  Jury  what  ele- 
ments of  damage  they  might  consider  In 
determining  the  damages  to  the  property  not 
taken,  there  was  a  sufllcient  compliance  with 
the  request  For  that  reason  It  was  not  er- 
ror to  refuse  the  requested  instruction. 

The  thirty-seventh  assignment  of  error  Is 
that  the  court  refused  to  instruct  the  jury, 
in  effect,  that  no  presumption  arises  that  the 
residents  upon  the  upland  of  respondents 
will  be  refused  the  privilege  of  crossing  pe- 
titioner's right  of  way  to  and  from  the 
water  front  and  tide  lands  afoot  It  was 
not  error  to  refuse  this  instruction.  If  any 
presumption  at  all  arises  as  to  such  privi- 
lege, it  is  that  the  appellant  will  refuse  the 
privilege.  Railway  Co.  v.  Baynrand.  37 
Minn.  204,  33  N.  W.  704. 

The  thirty-eighth  assignment  is  based  up- 
on the  refusal  of  the  court  to  instruct  the  < 
jury  that,  if  they  found  that  the  quarry 
property  was  held  by  a  lessee,  they  would 
not  be  Justified  In  assuming  that  the  amount 
of  rental  paid  therefor  at  this  time  will  con- 
tinue In  the  future  as  the  fair  rental  value. 
This  Instruction  was  properly  refused.  It 
the  rental  value  was  fair  and  reasonable  at 
the  time  the  lease  was  made.  It  will  be  pre- 
sumed to  continue  so  until  the  contrary  1b 
found  to  exist. 

The  thirty-ninth  and  fortleUi  as^gmm^itB 
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are  based  upon  refusals  of  the  court  to  give 
requested  Instmctlons  to  the  etfect  that  the 
Jury  would  not  be  permitted  to  take  Into  con- 
sideration any  speculative  uses  of  the  lands 
taken  or  those  not  taken.  The  court,  as  we 
have  already  seen,  did  Instruct  the  ]nry  to 
that  effect  It  also  said:  "In  determining 
tbe  value  of  land  appropriated  for  public  pur- 
poses, the  same  considerations  are  to  be  re- 
garded as  in  a  sale  of  property  between  pri- 
vate individuals;  and  In  assessing  the  value 
of  tbe  land  actually  taken  and  the  damages 
to  tbe  land  not  taken,  you  should  not  assess 
the  same  on  the  basis  of  what  the  owner 
would  take  for  It,  or  any  part  thereof,  or  what 
yon  would  take  were  you  the  owner  of  the 
land,  and  let  tbe  railroad  go  across  as  pro- 
posed to  be  located  and  constructed.  These 
are  Impropo:  to  be  taken  Into  consideration, 
either  In  fixing  tbe  value  of  the  land  taken 
'or  assessing  tbe  damages  to  the  land  not  tak- 
en. But  yon  should  at  all  times  keep  in  mind 
tbe  actual  market  cash  value  of  the  lands 
taken  and  the  decrease  in  market  value,  if 
any,  of  the  lands  and  property  not  taken. 
•  •  •  You  are  further  Instructed  that  the 
defendants  in  this  case  ate  entitled  to  tbe 
fair  cash  market  value  on  tbe  23d  day  of 
July,  1901,  of  the  real  estate  taken,  regardless 
of  the  causes  which  gave  such  real  estate  Its 
value." 

The  errors  assigned  as  80.  81,  82,  84,  85, 
and  44  relate  to  Instructions  given  by  the 
court  Tbe  court  instructed  the  jury,  in 
mbstance,  that  tbe  recovery  in  this  case  was 
limited  to  the  actual  cash  value  of  the  lands 
taken,  pins  the  damage  to  the  lands  not  tak- 
en, irrespective  of  any  benefit  from  tbe  pro- 
posed improvements.  We  have  already  con- 
sidered this  question  under  the  Instruction 
requested  by  appellant  upon  tbe  same  sub- 
ject in  error  alleged  as  numbered  29,  supra. 
It  is  unnecessary  to  discuss  it  further  here. 
If  It  was  not  error  to  refuse  the  requested  in- 
Btmction,  It  was  not  error  to  give  this  in- 
struction, because  this  Is  the  reverse  of  the 
-one  requested. 

Tbe  Jury,  by  consent  of  both  parties,  were 
permitted  to  view  tbe  premises,  and  tbe  court 
instructed  the  Jury  as  follows:  "You  have 
been  permitted,  gentlemen  of  the  Jury,  under 
the  direction  of  the  court  to  view  the  prem- 
ises sought  to  be  condemned  in  this,  case,  and 
also  the  lands  of  the  respondents  which  they 
claim  will  be  injured  by  reason  of  the  taking 
-of  the  land  sought  You  are  Impaneled  for 
the  purpose  of  estimating  the  damages  which 
tbe  petitioner  must  pay  to  the  respondents  for 
tbe  taking  and  injuriously  affecting  their 
pr(q)erty.  In  cases  of  this  kind,  no  certain 
amount  can  be  matbemattcally  fixed  as  the 
amount  of  tbe  damages  which  should  be 
awarded.  Yon  must,  therefore,  trust  some- 
what to  yonr  own  Judgment  in  arriving  at  this 
definite  amount,  and  one  of  the  objects  and 
pnrposes  of  the  view  which  you  have  made  Is 
to  enable  you  to  use  your  own  senses  and 
fudgmeM  by  obtaining  snob  information  as 


an  eyewitness  can  gain  of  the  general  quality 
and  condition  of  the  land,  tbe  uses  to  which 
it  has  been  put  or  to  which  it  la  applicable, 
the  manner  In  which  tbe  taking  of  a  part 
of  the  tract  would  affect  the  residue,  the  lo- 
cation of  the  road,  and  better  to  understand 
and  apply  the  evidence  of  the  witnesses  who 
have  testified  before  you.  As  to  these  mat- 
ters, you  must  remember  as  part  of  the  evi- 
dence in  this  case  what  you  witnessed  in 
viewing  the  premises,  and  you  have  tbe  right, 
and  it  is  your  duty,  to  use  your  senses;  and, 
if  any  witness  has  testified  to  anything  which 
you  know,  by  the  evidence  of  your  own  senses 
on  the  view.  Is  false,  you  would  not  be  bound 
to  believe,  and,  Indeed,  you  could  not  believe, 
tbe  witness,  and  you  may  disregard  his  testi- 
mony, although  no  other  witness  has  testified 
on  the  stand  as  the  Jury  knows  it  to  be;  and 
if,  in  your  Judgment  the  evidence  Is  con- 
flicting as  to  the  value  of  the  property  taken 
and  the  Injury  to  the  balance,  you  should  re- 
sort to  the  knowledge  gained  upon  your  view 
as  bearing  upon  the  weight  to  be  given  to  the 
various  and  conflicting  statements  and  esti- 
mates." When  instructing  upon  the  credlbU- 
ity  of  witnesses,  after  enumerating  what  tbe 
Jury  may  consider  in  determining  tbe  weight 
to  be  given  to  tbe  statements  of  witnesses, 
tbe  court  said:  "It  is  your  duty  to  harmonize 
tbe  testimony  of  all  the  witnesses.  If  possible, 
so  as  to  Impute  perjury  to  no  witness.  If 
this  can  be  done  consistent  with  tbe  truth, 
you  should  do  so.  But  If  you  find  It  Impos- 
sible to  harmonize  the  testimony,  and  If  yon 
find  further  from  tbe  evidence  of  yonr  senses 
on  tbe  view  or  from  the  testimony  on  tbe 
stand  that  any  witness  who  has  testified  be- 
fore you  has  willfully  testified  falsely  con- 
cerning any  material  fact  in  the  case,  yon 
will  then  have  a  right  to  disregard  his  entire 
testimony,  except  in  so  far  as  yon  may  find  it 
corroborated  by  other  credible  evidence  or 
other  facts  or  circumstances  proved  upon  the 
trial."  It  is  to  this  last  Instruction  that  ex- 
ception is  taken  upon  tbe  ground  that  the 
Instruction  assumed  that  tbe  Judgrment  form- 
ed by  the  Jury  from  the  view  of  the  prem- 
ises is  infallible.  The  jury,  by  these  Instruc- 
tions, are  not  told  that  they  may  assess  tbe 
damages  to  the  property  according  to  their 
notion  as  obtained  by  a  view  of  the  premises 
without  regard  to  the  evidence  of  witnesses. 
Such  a  rule  cannot  obtain.  But  they  are  told 
that  wha«  there  Is  conflict  In  the  testimony, 
they  may  resort  to  the  evidence  of  their 
senses  on  the  view  to  determine  the  truth, 
and  this,  we  think,  is  correct  The  rule  is 
well  stated  in  Washburn  v.  Railroad  Co., 
59  Wis.  864,  18  N.  W.  328,  where  it  Is  said: 
"We  understand  that  tbe  object  of  a  view 
Is  to  acquaint  the  Jury  with  the  physical 
situation,  condition,  and  surroundings  of  tbe 
thing  viewed.  What  they  see,  they  know  ab- 
solutely. If  a  witness  testify  to  anything 
which  they  know  by  tbe  evidence  of  their 
senses  on  the  view  is  false,  they  are  not 
bound  to  believe— Indeed,  cannot  belleve^-tttw 
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witness,  and  they  may  disregard  his  testi- 
mony, although  no  other  witness  has  testi- 
fied on  the  stand  to  the  fact  as  the  Jury  know 
it  to  be.  For  example,  if  a  witness  testify 
that  a  certain  farm  Is  hilly  and  rugged,  when 
the  view  has  disclosed  to  the  Jury  and  to 
every  Juror  alike  that  it  is  level  and  smooth, 
or  if  a  witness  testify  that  a  given  building 
was  burned  before  the  view,  and  the  view 
discloses  that  it  bad  not  l>een  bnmed,  no 
contrary  testimony  of  witnesses  on  the  stand 
Is  required  to  authorize  the  Jury  to  find  the 
(act  as  it  is  in  disregard  of  testimony  given 
in  court"  The  instruction  excepted  to  has 
reference  to  conflicting  testimony,  and  ia 
certainly  within  the  rule  that  the  Jury  in 
such  cases  may  make  use  of  the  knowledge 
disclosed  by  the  view  to  determine  the  trutb. 
The  instruction  excepted  to  was  not  error. 

The  court  instructed  the  Jury  as  follows: 
"As  you  have  been  liefore  instructed,  where 
property  is  taken  for  public  purposes  the 
owner  is  entitled  to  its  fair  market  cash 
value  for  the  uses  tu  which  it  may  be  most 
advantageously  applied,  for  which  it  would 
sell  for  the  highest  price  In  the  market;  and 
if  you  should  find  from  the  evidence  in  this 
case  that  portions  of  the  land  taken  border 
on  the  shores  of  Chuckanut  Bay,  and  that 
the  lands  immediately  in  front  thereof  are 
available  for  manufacturing  purposes  of  any 
kind,  and  that,  in  order  to  utilize,  lease,  or 
sell  them  for  such  purposes,  it  would  be  nec- 
essary to  have  fresh  water;  that  on  other 
portions  of  the  land  not  taken  there  Is  fresh 
water  sufficient  for  the  purpose;  and  that 
the  construction  of  this  road  will  Interfere 
with  the  bringing  of  the  water  over  the  right 
of  way,— this  is  an  element  that  you  would 
have  a  right  to  consider  in  estimating  the 
damages  sustained.  In  this  connection  yon 
should  also  take  Into  consideration  the  fact 
that  the  railway  company  has  stipulated  In 
this  case  and  agreed  to  construct  culverts 
upon  Its  right  of  way,  under  Its  track,  for 
the  transmission  of  water  from  all  springs 
now  upon  the  uplands  not  taken,  and  that 
the  railway  company  would  be  bound  by 
such  stipulation  to  construct  Its  road  In  such 
manner  as  to  permit  the  flow  of  the  water 
from  such  springs  across  Its  right  of  way." 
This  instruction  is  objected  to  upon  the 
ground  that,  under  the  agreement  named  this 
element  of  damage  should  have  been  elimi- 
nated from  the  consideration  of  the  Jury. 
There  is  nothing  in  the  stipulation  nor  in 
the  record  to  show  that  the  railroad  com- 
pany was  l>ound  not  to  obstruct  the  flow  of 
any  such  water,  or  to  carry  It  across  the 
right  of  way  at  any  particular  place  or  places 
as  convenient  to  the  respondents  as  the 
same  naturally  flows.  But  the  stipulation 
agrees  merel.v  to  construct  culverts  to  carry 
the  water  across  the  right  of  way.  This 
may  or  may  not  leave  an  element  of  dam- 
age, according  to  the  manner  and  the  place 
at  which  the  water  Is  carried  across  rhe 
right  of  way;   and  whether  it  may  or  may 


not  be  obstructed  in  its  flow,  we  think,  mi- 
der  the  stipulation  and  under  the  facts  in 
dispute  in  tliis  case,  a  question  of  fact  re- 
mained, which  should  have  been  submitted 
to  the  Jury.  The  instruction  was  a  fair 
statement  of  the  law,  and  was  not  error. 

The  court  instructed  the  Jury  as  follows: 
"In  this  case,  if  you  should  find  tliat  land 
taken  contains  building  stone,  you  are  In- 
structed that  the  measure  of  compensation  is 
the  fair  market  value  of  the  land  taken  with 
the  building  stone  in  it,  and  the  profits  or  the 
price  or  value  of  such  building  stone,  if  the 
same  <»r  any  part  thereof  will  be  taken  by 
the  proposed  right  of  way,  should  not  be 
considered  ty  you  as  building  stone  in  ai^ 
riving  at  your  verdict  The  number  of  tons 
of  building  stone  that  could  be  gotten  from 
the  land,  and  the  value  per  ton  thereof,  or 
the  royalties  thereon,  are  not  to  be  consider- 
ed except  as  they  may  guide  you  in  fixing 
the  value  of  the  lands  taken  or  injury  to 
quarry  lands:  and  as  a  special  rule  for  your 
guidance  in  arriving  at  the  value  of  any  por- 
tion of  the  quarry  which  you  may  find  from 
the  evidence  will  be  taken,  and  of  the 
amotmt  of  damages  to  any  portion  of  the 
quarry  not  taken,  I  instruct  you  that  the 
compensation  to  be  awarded  by  you  to  tlie 
owners  Is  to  be  estimated  by  a  reference 
to  the  uses  for  which  the  property  is  suit- 
able, having  regard  to  the  existing  business 
or  wants  of  the  community,  or  such  as  may 
l>e  reasonably  expected  in  the  near  future." 
It  is  Insisted  that  this  instruction  is  error, 
because  it  allows  the  Jury  to  take  into  con- 
sideration the  number  of  tons  of  building 
stone  that  could  be  taken  from  the  land,  and 
the  value  per  ton  thereof,  and  the  royal- 
ties thereon,  as  a  guide  hi  fixing  the  value 
of  the  land  taken.  Here  Is  a  limestone  quar^ 
ry  in  active  operation,  convenient,  accessible 
to  water  transpjrtation,  where  the  stone  waa 
exposed  on  the  face  o*  the  cliff,  and  easily, 
readily,  and  cheaply  taken  out  The  lands 
were  useful  principally  for  the  stone  lying 
thereon.  The  right  of  way  appropriated  one- 
half  of  this  ledge  of  stone,  and  ran  between 
the  other  half  and  water  transportation.  The 
authorities  agree  that  where  land  taken 
contains  mineral,  the  measure  of  compensa- 
tion is  the  sum  that  would  be  given  for  the 
land  with  the  mineral  in  It.  But  any  in- 
quiry as  to  the  profits  or  the  price  or  the 
value  of  the  minerals  if  the  minerals  them- 
selves have  been  taken  out  will  not  be  per- 
mitted. 10  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  1158;  6  Am.  &  Eng.  Enc.  Law,  p.  500; 
Sanitary  DIst  v.  Loughran,  160  111.  3C2,  4S 
N.  E.  359;  Searle  v.  Railroad  Co.,  33  Pa.  B7; 
Port  V.  RaUroad  Co.,  168  Pa.  19,  31  AtJ.  950. 
This  land  has  a  special  value  as  stone-pro- 
ducing land.  The  owners,  therefore,  are  oi- 
titled  to  compensation  according  to  its  value 
as  such.  Sanitary  DIst  v.  Ix>ughran,  supra. 
It  Is  like  lands  with  buildings  thereon,  or 
timber  land,  or  lands  having  any  other  com- 
modity which  Is  a  part  of  the  land  itselt. 

Digitized  by  LjOOQ  IC 


Wash.) 


SBATTLB  ft  BL  R.  GO.  T.  BOEDER. 


605 


It  Is  not  like  annual  crops,  the  profits  of 
which  are  necessarily  nncertaln.  While  the 
profits  or  price  or  value  of  the  minerals,  if 
the  minerals  themselves  are  taken  out,  may 
not  be  considered,  yet  the  value  and  extent 
and  quality  of  the  stone,  or  the  buildings,  or 
the  timber,  as  the  case  may  be,  as  It  ex- 
ists upon  the  land,  may  be  considered.  Lew- 
la,  Em.  Dom.  {  486.  If  the  extent  and  quali- 
ty and  value  of  tiie  stone  as  it  lies  on  the 
land  may  not  be  considered,  there  would  be 
DO  way  by  which  the  value  of  the  land  with 
the  stone  could  be  shown.  All  legitimate  evi- 
dence tending  to  establish  the  value  of  the 
land  with  the  mineral  In  it  Is  permissible. 
The  Jury  were  not  authorized  by  this  Instruc- 
tion to  (U  the  value  of  the  stone  apart  from 
the  land,  but  were  instructed  that  they  might 
consider  the  quantity  of  stone  that  could  be 
gotten  from  the  land,  and  the  value  thereof, 
or  royalty  thereon,  "as  a  guide  in  arriving 
at  the  value  of  the  land."  If  a  piece  of  land 
taken  contains  valuable  improvements,  those 
Improvements  apart  from  the  lands  may  not 
he  considered:  yet  certainly  the  character, 
nature,  and  extent  of  the  improvements,  and 
the  revenue  derived  therefrom,  are  as  es- 
sential to  be  considered  in  arriving  at  the 
value  of  the  land  as  the  land  Itself  or  the 
uses  to  which  it  may  be  put.  In  Boom  Ca 
V.  Patterson,  98  U.  S.  403,  25  L.  Ed.  206,  the 
court  said:  "So  many  and  varied  are  the 
circumstances  to  be  taken  into  account  in 
determining  the  value  of  property  condeumed 
for  public  purposes  that  It  is  perhaps  im- 
possible to  formulate  a  rule  to  govern  its 
appraisement  In  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully 
guarded  rule;  but,  as  a  general  thing,  we 
should  say  that  the  compensation  to  the 
owner  is  to  be  estimated  by  reference  to  the 
uses  for  which  the  property  Is  suitable,  hav- 
ing regard  to  the  existing  business  or  wants 
of  the  comnumity,  or  such  as  may  be  reason- 
ably expected  in  the  immediate  future."  In 
Dupnis  ▼.  Railway  Co.,  115  III.  07.  3  N.  B. 
720,  the  court  said:  "The  petitioner's  fifth 
instruction  In  substance  directed  the  Jury 
that  tbey  should  not  take  into  consideration 
any  profits,  or  supposed  profits,  realized  from 
the  business  carried  on  upon  such  lands  or 
lots,  or  the  probal)]e  character  of  such  busi- 
ness or  profits  In  the  future.  Such  profits  are 
not  proper  elements  in  ascertaining  the  dam- 
ages to  which  the  defendants  are  entitled  in 
this  proceeding.  This  instruction  was.  in  our 
opinion,  calculated  to  mislead  the  Jury.  It 
may  be  true  that  the  profits  or  supposed 
profits  arising  from  the  business  was  not  a 
proper  element  of  damages,  as  declared  in 
the  instruction;  but  it  will  be  observed  that 
the  Instniotlon  does  not  stop  with  profits  or 
supposed  profits,  but  goes  further,  and  informs 
the  Jury  that  they  should  not  take  Into  con- 
sideration   the    character    of    the    business 


transacted  on  the  property.  As  said  before, 
the  main  Inquiry  was  the  fair  market  value 
of  the  property  to  be  taken,  but  in  arriving 
at  a  solution  of  this  question  it  was  proper 
for  the  Juiy  to  consider  the  purposes  for 
which  the  lands  were  used,  whether  they 
were  adapted  to  that  particular  use,  whether 
the  lands  were  profitable  and  valuable  tor 
that  use;  and  in  so' far  as  the  particular  use 
to  which  the  lands  were  or  had  been  appro- 
priated, added  to  tbeir  market  value,  that 
might  be  considered  by  the  Jury.  If  the 
lands  were  valuable  as  located,  bordering  on 
or  near  the  river,  as  it  is  contended  they 
were,  for  a  saw  mill,  planing  mill,  or  fac- 
tory of  any  description,  or  for  any  other  pur- 
pose, the  testimony  tending  to  prove  such 
purpose  was  proper  for  the  consideration  of 
the  Jury  in  passing  upon  the  fair  market 
value  of  the  property  taken  or  damaged." 
See,  also,  Alloway  v.  Nashville,  88  Tenn. 
510,  13  S.  W.  123,  8  L.  B.  A.  123.  If  the  Ju- 
ry are  entitled  to  take  Into  consideration  the 
uses  for  which  the  property  is  suitable,  they 
certainly  have  the  right  to  consider  wheth- 
er the  property  is  adapted  to  the  particular 
uses  claimed  for  it  and  whether  it  is  or  Is 
not  profitable  and  valuable  for  such  uses. 
Whether  property  is  profitable  and  valuable 
for  a  particular  use  is  always  a  controlling 
consideration  in  determining  the  value  of  the 
property  itself.  It  follows  that  the  quantity 
of  stone  that  could  be  gotten  from  the  land, 
and  the  value  thereof,  or  the  royalty  thereon, 
ere  proper  to  be  considered  by  the  Jury  as  a 
guide  in  determining  the  market  value  of  the 
land. 

It  is  also  assigned  that  the  verdict  Is 
against  the  law  and  evidence,  and  grossly 
excessive.  The  verdict  seems  large,  but  the 
property  also  appears  valuable.  We  have 
gone  over  the  whole  record,  which  is  some- 
what extensive  itself,  and  have  concluded 
that  the  law  was  fairly  given  In  the  case. 
While  a  large  range  was  taken  in  the  exam- 
ination and  cross-examination  of  witnesses, 
and  while  the  witnesses  differed  widely  in 
their  estimates  of  the  value  of  the  property 
taken  and  the  damage  to  that  not  taken,— 
some  placing  the  damage  to  the  entire  prop- 
erty as  high  as  $175,000,  others  estimating  It 
as  low  as  $6.000,— there  is  nothing  in  the 
record  to  indicate  any  prejudice  or  passion 
as  Infiuencing  the  Jury.  We  do  not  feel  dis- 
posed to  substitute  our  own  Judgment  for 
that  of  the  Jury  whose  duty  it  is  to  assess 
the  damage,  simply  because  the  amount  may 
seem  to  us  large;  especially  \vhere  there  is 
abundant  competent  evidence  upon  which  to 
base  the  verdict. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  will  be  affirmed. 

REAVIS,  C.  J.,  and  DUNBAR  and  AN- 
DERS. JJ.,  concur. 
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BTATB  ex  rel.  BDSSEI.IiL  t.  BRIDGES, 

Commissioner,  et  al. 

(Supreme  Conrt  of  Washington.    Oct.  27,  1902.) 

MANDAMUS— BOARD  OF  APPRAISERS— SALB  OF 
SCHOOli  LAND— DISCRETION-  i 

ARY    POWER. 

1.  Laws  1897,  p.  229,  |  15,  prorides  tliat  the  { 

board  of  appraisers,  upon  A  proper  report  made  , 
to  them  of  a  sale  of  school  land,  shall  confirm  i 
the  sale,  "if  the  said  board  shall  be  satisfied  ! 
that  the  laud  woald  not,  npon  being  readTertis- 
ed  and  sold,  sdl  tor  at  least  twenty-five  per  ' 
cent,  more"  than   what  it  previously   brought.  I 
JStId,  that  the  power  vested  in  the  board  to  or- 
der a  new  sale  was  discretionary,  and  manda- 
mus  would   not   issue   to  compel   such   action, 
even  at  the  instance  of  one  who  after  the  sale 
offered  25  per  cent,  more  than  its  selling  price. 

Application  for  a  writ  of  mandate,  on  tlie 
relation  of  E.  V.  Bussell,  to  compel  Rob»t 
Bridges,  commissioner  of  public  lands,  and 
others,  to  resell  certain  acbool  lands.  Writ 
denied. 

Fred  Rice  Rowell,  for  petitioner.  Tboa. 
M.  Vance,  for  respondents. 

RBAVIS,  C.  J.  Application  for  writ  of 
mandate.  The  petition,  in  substance,  states 
that  on  January  27,  1900,  lots  1  to  14,  in- 
clusive^ In  block  77,  Seattle  tide  lands,  were 
duly  advertised  for  sale,  and  at  said  sale 
the  highest  and  best  bid  was  made  by  Daniel 
Kelleber;  that  the  report  of  said  sale  was 
duly  filed  with  the  board  of  state  land  com- 
missioners on  January  SO,  1900;  that  on 
March  81,  1000,  and  before  the  expiration 
of  the  80  days  provided  by  law  for  the  Is- 
suance of  the  contract  under  said  sale,  pe- 
titioner filed  in  the  ofDce  of  the  board  an  ai>- 
pllcation  In  writing  to  purchase  said  de- 
scribed tide  lands  at  an-  advance  of  more 
than  26  per  cent  on  the  amount  bid  by  said 
Kelleber  at  the  sale,  and  deposited  at  the 
same  time  with  said  board  one-tentb  of  the 
purchase  price  offered  by  petitioner,  together 
with  $1  for  fees  for  the  contract,  and  de- 
manded of  said  board  a  readvertlsement  and 
sale  of  said  parcels  of  tide  lands;  that  the 
board  declined  to  readvertise  and  reofler  said 
lands  for  sale,  for  the  reason  that  petitioner 
was  present  and  had  the  opportunity  to  bid 
at  the  sale  already  made.  Petitioner  prays 
that  a  mandate  Issue  to  respondents,  direct- 
ing them  to  readvertise  and  again  offer  for 
sale  said  tide  lands.  A  general  demurror  Is 
made  by  respondents  to  the  petition. 

The  question  at  issue  arises  npon  the  con- 
struction of  section  15  of  the  Laws  of  1897 
(page  229),  "relating  to  public  lands  of  the 
state,"  which  is  as  follows:  "That  the  mem- 
ber of  the  said  board  of  appraisers,  or  the 
county  auditor  conducting  the  sale,  shall, 
upon  making  sale  of  any  school  land,  or 
stone,  mineral  or  timber  thereon,  report  such 
sale  to  the  said  board  of  appraisers,  as  pro- 
vided in  this  act,  together  with  other  In- 
formation touching  the  same  as  the  said 
board  shall  have  prescribed,  and  within  thir- 
ty days  from  the  date  of  the  reception  of 


such  report,  if  no  affidavit  showing  that  the 
interests  of  the  state  in  such  sale  were  in- 
juriously affected  by  fraud  or  collusion  shall 
have  been  filed  with  said  board  and  If  It 
shall  appear  from  such  report  that  the  sale 
was  fairly  conducted,  and  that  the  purchaser 
was  the  highest  bidder  at  such  sale,  and  that 
his  bid  was  not  less  than  the  appraised 
value  of  the  property  sold,  and  If  the  said 
board  shall  be  satisfied  that  the  land  sold 
would  not,  upon  being  readvertised  and  sold, 
sell  for  at  least  twenty-five  per  cent  more 
than  the  price  at  which  It  shall  have  been 
sold,  and  that  the  payment  required  by  law 
to  be  made  at  the  time  of  making  sale  has 
been  made,  the  said  board  shall  confirm  the 
sale,  and  thereupon  the  chairman  of  the 
said  board  shall  Issue  to  the  purchaser  a 
contract  of  sale,  as  In  this  act  hereinafter 
provided."  The  language  found  in  this  sec- 
tion, 'if  the  said  board  shall  be  satisfied  that 
the  land  sold  would  not  upon  being  read- 
vertised and  sold,  sell  for  at  least  twenty- 
five  per  cent  more  than  the  price  at  which 
it  shall  have  been  sold,"  seems  to  vest  In 
the  board  the  discretion  to  order  a  new  sale. 
The  writ  of  mandamus  can  only  Issue  to 
compel  the  board  to  perform  a  plain*  duty 
which  Is  ministerial,  and  cannot  control  the 
exercise  of  discretion.  Whatever  right  may 
exist  to  review  an  arbitrary  exercise  or 
abuse  of  discretion,  such  remedy  cannot  be 
invoked  In  mandamus. 
The  writ  Is  denied. 

FULLERTON,  ANDERS,  DUNBAR,  and 
MOUNT,  JJ.,  concur. 


KIERNAN  T.  KRATZ. 

(Supreme  Court  of  Oregon.    Nov.  8,  1902.) 

On   petition    for   rehearing.    Statement  of 
facts  amended,  and  petition  denied. 
For  former  opinion,  see  09  Pac.  1027. 

MOORE,  O.  J.  It  has  been  made  to  ap- 
pear by  a  petition  for  a  rehearing  of  thla 
cause  that  the  following  paragraph  on  the  first 
page  of  the  statement  of  facts  upon  which 
the  opinion  heretofore  rendered  was  based,  to 
wit:  "The  bank,  having  secured  many  of  the 
extensions  desired,  resumed  business  about 
April  SO,  1884,  when  said  certificates  and 
check  could  have  been  paid.  If  plaintiff  had 
not  surrendered  them  to  the  bank,  taking  In 
lieu  thereof.  May  19,  1891,  for  the  remainder 
due  thereon,  eight  other  certificates  of  de- 
posit, each  for  the  sum  of  $713.71,  the  first 
payable  In  three  months,  and  one  of  the  oth- 
ers every  three  months  thereafter,  with  In- 
terest at  6  per  cent  per  annum"  (Kleman  v. 
Kratz,  60  Pac  1027».— might  possibly  preju- 
dice plalntltTs  rights  at  another  trial.  The 
clause  will  therefore  be  amended  so  as  to  read 
as  follows,  to  wit:  The  bank,  having  secured 
many  of  the  extensions  desired,  rMnmed^bnsi- 
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ness  April  30,  1804,  whan  said  certificates  and 
check  were  surrendered  to  the  bank  by  plain- 
tiff, who  took  in  lieu  thereof,  for  the  remain- 
der due  thereon,  eight  other  certificates  of  de- 
posit, each  for  the  sum  of  $713.71,  the  first 
payable  in  three  months,  and  one  of  the  others 
every  three  months  thereafter,  with  Interest  at 
6  per  cent  per  annum. 
The  petition  will  be  denied. 


DAVISSON  et  aL  t.  AKIN. 

(Supreme  Court  of  Oregon.     Nov.  3,  1902.) 

EXECOTORS— INSOLVENCY— DEBTS  DUB  THE 
TESTATOR— "MONEY  IN  HAND." 
1.  Hill's  Ann.  Laws,  {  1117,  provides  that  an 
executor  of  an  estate  shall  be  liable  for  any 
claim  of  the  testator  against  him,  "as  for  so 
much  money  in  his  hands."  Sections  1176  and 
1177  charge  the  executor  with  the  appraise- 
ment value  of  "properly  of  the  estate  which 
may  come  into  his  possession,"  and  provide 
that  be  shall  not  be  accountable  for  debts  un- 
collected without  his  fault  Held,  that  an  in- 
solvent executor  was  properly  charged  with 
the  fall  amount  of  notes  executed  by  him  to 
the  testator,  siace  on  his  accepting  the  admia- 
istration  bis  debt  became  legally  transmuted 
into  "money  in  bis  hands,"  and  was  no  longer 
"property  of  the  estate  coming  into  his  hands," 
or  a  "debt"  within  the  meaning  of  sections 
U7e  and  1177. 

Appeal  from  clrcnit  court,  Benton  county; 
George  H.  Burnett,  Jadge. 

Final  accounting  of  J.  L.  Akin,  execator  of 
the  estate  of  Peter  W.  Mason  and  another. 
From  a  decree  dlsallowhig  certain  items,  the 
executor  appeals,  and  M.  B.  Davissou  and  an- 
other, creditors  of  the  estate,  appear  as  re- 
spondents.   Affirmed. 

J.  K.  Weatberford,  for  appellant  E.  B. 
Bryson,  tor  respondents. 

BFIAN,  J.  This  is  an  appeal  from  a  decree 
of  the  circuit  court  for  Benton  county  disal- 
lowing certain  items  in  the  final  account  of 
the  appellant  as  executor  of  the  last  will  and 
te8t.iment  of  Peter  W.  Mason  and  Hannah  R. 
Mason,  his  wife,  deceased,  and  charging  him 
with  the  amount  of  a  promissory  note  exe- 
cnted  and  delivered  by  blm  to  Peter  W.  Ma- 
son In  his  lifetime.  Akin  was  insolvent  at 
the  time  of  his  appointment  as  executor,  and 
has  ever  since  continued  in  that  condition, 
and  wholly  unable  to  pay  the  note,  or  any 
part  thereof.  The  respondents,  who  are  cred- 
itors of  the  estate,  contended,  and  the  circuit 
court  held,  that,  notwithstanding  Akln's  in- 
solvency, he  should  be  charged  in  the  settle- 
ment of  his  final  account  with  the  amount  of 
sncb  note  and  interest,  as  so  much  money  in 
his  hands.  The  soundness  of  this  view  was 
the  only  question  argued  by  appellant's  coun- 
sel, and  is  the  only  one  presented  for  our 
determination  on  this  appeal.  Without  fur- 
ther statement  of  the  f^cts,  we  shall  proceed 
to  Ita  consideration. 

f  1  8«a   Bzecuton   and  Admlnlstraton,   vol.   12, 
Cent  Dig.  ii  301,  39S. 


It  may  be  stated  generally  that  at  common 
law  the  appointment  by  a  testator  of  his  debt- 
or as  executor  operated  as  a  release  or  ex- 
tinguishment of  the  debt,  except  as  to  cred- 
itors, because  his  appointment  to  the  office 
suspends  the  action  for  the  debt  and  a  per- 
sonal right  once  thus  voluntarily  surrendered 
is  forever  gone.  2  Williams,  Ex'rs,  625,  626; 
2  Woemer,  Am.  Law  Adm'n  (2d  Ed.)  i  311. 
In  some  states  of  this  country,  however,  the 
equitable  rule  that  the  appointment  of  a  debt- 
or as  executor  does  not  release  the  debt  has 
been  adopted,  and  in  the  absence  of  a  statute 
the  doctrine  Is  promulgated  that  debts  due  a 
decedent's  estate  from  the  executor  or  admin- 
istrator are  to  be  deemed  and  accounted  for 
by  him  as  so  much  money  in  his  hands,  for 
the  reason,  as  said  by  the  supreme  court  of 
Massachusetts,  In  1814,  in  Stevens  v.  Oaylord, 
11  Mass.  256,  where  the  rule  was  first  an- 
nounced: "As  soon  as  the  debtor  is  appoint- 
ed administrator.  If  he  acknowledges  the  debt, 
he  has  actually  received  so  much  money,  and 
is  answerable  for  it.  This  Is  the  result  with 
respect  to  an  executor,  and  the  same  reason 
applies  to  an  administrator,  as  the  same  hand 
is  to  receive  and  pay,  and  there  Is  no  cere- 
mony to  be  performed  in  paying  the  debt, 
and  no  mode  of  doing  it,  but  by  considering 
the  money  to  be  now  in  the  hands  of  the 
party  in  his  character  of  administrator." 
See,  also,  Winship  v.  Bass,  12  Mass.  199; 
Jacobs  V.  Morrow,  21  Neb.  233,  31  N.  W. 
739;  Miller  v.  Irby's  Adm'r,  63  Ala.  477; 
Thompson  v.  Thompson,  77  Oa.  692,  3  S.  W. 
261.  There  is  some  conflict  in  the  authorities, 
however,  as  to  whether,  in  the  absence  of  a 
statute,  an  executor  should  be  charged  for 
the  amount  of  the  debt  owing  from  him  to 
the  estate.  If  he  was  and  Is  In  fact  insolvent 
See  Leland  v.  Felton,  1  Allen,  531;  Spurlock 
V.  Earles.  8  Baxt  437:  Rader  v.  Yeargin,  85 
Tenn.  486,  8  S.  W.  178;  Twitty  v.  Houser, 
7  Rich.  153;  State  v.  Gregory,  119  Ind.  503, 
22  N.  E.  1;  Tracy's  Adm'x  v.  Card's  Adm'r, 
2  Ohio  St  431;  Wright  v.  Lang,  66  Ala.  389; 
Arnold  V.  Arnold,  124  Ala.  650,  27  South.  465, 
82  Am.  St  Rep.  199;  Barker  v.  Irlck,  10  N. 
J.  Eq.  269;  Terhune  v.  Oldis,  44  N.  J.  Eq. 
146,  14  Atl.  638;  Garber  v.  Com.,  7  Pa.  263; 
Lyon  V.  Osgood,  58  Vt  707,  7  Atl.  6.  For  the 
purpose  of  setting  the  question  at  rest  the 
effect  of  the  appointment  by  a  creditor  of  his 
debtor  as  executor,  together  with  the  liability 
of  the  executor  for  a  debt  due  from  him  to 
the  estate,  has  been  regulated  by  statute  in 
a  majority  of  the  states.  The  statutes  of 
some  declare  that  the  appointment  shall  not 
operate  to  extinguish  the  debt  "but  it  shall 
be  assets"  In  the  executor's  hands.  Under 
such  a  provision,  the  general  holding  is  that 
a  debt  due  from  an  executor  Is  placed  on 
the  same  footing  with  debts  due  the  estate 
from  r  tber  sources,  and  be  and  his  sureties 
are  only  required  to  account  for  the  actual 
value  thereof.  2  Woemer,  Am.  Law  Adm  n 
(2d  Ed.)  §  311.  Such  are  the  cases  of  McCarty 
V.  Frazer,  62  Mo.  263,  and  Stat?  T.^regojx 
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supra,  cited  by  appellant  Other  statutes  not 
only  provide  that  the  debt  shall  not  be  extin- 
guished, but  that  the  executor  shall  be  liable 
therefor  as  for  so  much  money  In  his  bands, 
and  such  Is  our  statute.  Section  1117,  Hill's 
Ann.  Laws  Dr.,  provides  that  "the  naming 
any  one  executor  In  a  will  shall  not  operate 
to  discbarge  such  executor  from  any  claim 
which  the  testator  had  against  him,  but  the 
daim  shall  be  included  In  the  Inventory;  and 
if  the  person  so  named  afterwards  talce  upon 
himself  the  administration  of  the  estate,  be 
shall  be  liable  for  such  claim  as  for  so  much 
money  In  his  bands  at  the  time  the  claim 
became  due  and  payable:  otherwise  be  is  lia- 
ble for  such  claim  as  any  other  debtor  of 
the  deceased."  The  language  of  this  section 
is  plain  and  free  from  doubt,  and  the  courts, 
with  one  accord,  hold  that  under  such  a  stat- 
ute an  executor,  though  Insolvent,  Is  bound 
to  account  for  a  debt  due  from  him  to  the 
estate,  and  shall  be  charged  therewith  on  set- 
tlement of  his  final  account,  as  for  so  much 
money  in  bis  hands  from  the  time  the  claim 
became  due  and  payable.  Bancus  v.  Stover, 
89  N.  Y.  1;  McGaughey  t.  Jacoby,  64  Ohio 
St  487,  44  N.  B.  231;  Treweek  v.  Howard, 
105  Cal.  434,  89  Pac.  20;  Lambrecht  v.  State, 
67  Md.  240.  The  supreme  court  of  New  York, 
in  Baucus  v.  Stover,  supra,  says:  "It  was 
the  obvious  purpose  of  the  statute  not  only 
to  save  the  executor's  debt  from  extinguish- 
ment but  in  order  to  obviate  all  difficulty, 
doubt,  and  embarrassment  to  cause  it  to  be 
regarded  as  money  In  bla  bands.  Such  is 
the  plain  reading  of  the  statute.  The  lan- 
guage is  free  from  doubt  and  ambiguity,  and 
needs  no  construction  or  Interpretation.  If 
It  had  been  intended  simply  that  the  debt 
should  be  placed  upon  the  footing  of  any 
other  debt  due  the  deceased,  and  merely  to 
save  it  for  what  It  was  wortb,  from  extin- 
guishment the  section  could  have  stopped  at 
the  word  'Inventory,'  and  the  balance  there- 
of would  have  been  without  any  purpose  or 
meaning.  But  It  goes  further.  It  not  only 
provides  that  the  debt  shall  not  be  discharged, 
and  shall  be  Included  In  the  inventory,  but 
It  also  provides  that  the  debtor  executor  shall 
be  liable  for  the  debt  as  for  so  much  money; 
and  not  only  that  but  that  he  shall  apply 
and  distribute  the  money  in  the  payment  of 
debts  and  legacies,  and-  among  the  next  of 
kin.  We  perceive  no  room  for  doubt  The 
statute  says  the  debt  shall  be  treated  as 
money,  and  the  courts  have  no  right  to  say 
it  shall  not  be  so  treated.  This  construction 
will  not  necessarily  Involve  an  insolvent  ex- 
ecutor In  hardship  and  embarrassment  If  a 
debtor  unable  to  pay  his  debt  is  named  exec- 
utor, he  may  decline  to  accept  the  office." 
And  in  California  (Treweek  v.  Howard,  su- 
pra) It  is  said  that  the  statute  was  passed 
with  a  view  of  settling  disputed  questions  as 
to  the  liability  of  an  executor  and  bis  sureties 
for  debts  and  demands  due  or  to  become  due 
from  him  to  the  testator  of  the  estate  which 
be  represented,  and  under  it  such  debt  from 


the  time  it  becomes  due,  is  to  be  treated  a» 
ao  much  money  in  the  hands  of  the  executor. 
The  supreme  court  of  Obio,  in  speaking  on 
the  same  subject  says:  "The  language  In- 
cludes all  executors  Indebted  to  their  testator. 
Imposes  the  same  duties  upon  all  alike,  and 
applies  the  same  rule  to  all,  without  distinc- 
tion between  those  that  are  solvent  and  those 
that  are  insolvent,  or  on  account  of  any  dr- 
cumstances  or  condition  whatever.  If  anch 
distinction  or  any  distinction  had  been  Intend- 
ed, It  could  easily  have  been  made,  and  would 
have  readily  occurred  to  the  legislative  body, 
especially  in  view  of  the  previous  decisions  of 
the  court  establishing  the  same  rule  declared 
by  the  statute.  The  failure  to  make  the  dis- 
tinction suggested  would  therefore  seem  to 
have  been  intentional,  but  If  it  were  not 
the  courts  cannot  supply  the  omission  with- 
out a  manifest  encroachment  upon  the  prov- 
ince of  the  legislative  body."  McGaughey  v. 
Jacoby,  supra.  And  the  Maryland  supreme 
court  says  (Lambrecht  v.  State,  supra):  "It 
was  the  manifest  intention  of  the  act  of 
1798  to  charge  the  executor  absolutely  with 
the  debt  which  he  might  owe  the  testator, 
as  assets  in  his  hands;  and,  In  order  to 
remove  all  danger  of  misconstruction,  it  was 

i  provided  that  in  case  of  bis  failure  to  ac- 
count for  the  sum  due.  In  the  same  manner 

I  as  If  it  were  so  mncb  money  in  his  hands, 
bis  bond  may  be  pot  In  suit  •  •  •  The 
legislature  did  not  intend  to  open  the  door 
to  the  Inquiry  whether  the  executor  has  the 
means  and  ability  to  pay  his  debt  but  by 
express  words  declares  that  In  all  cases  bia 
debt  shall  l>e  treated  and  accounted  for  'as 
If  it  were  so  much  money  in  his  hands';  and 
this  without  regard  to  the  question  whether 
he  Is  or  Is  not  able  to  pay  It,— a  question 
which  In  mo.<<t  Instances  it  would  be  difficult 
if  not  Impossible,  for  the  parties  in  interest 
satisfactorily  to  Investigate  or  to  settle." 
It  is  clear,  therefore,  that  the  solvency  or  in- 
solvency of  the  executor  Is,  under  our  stat- 
ute, an  immaterial  Inqnhry,  and  that  on  the 
final  settlement  of  his  account  be  Is  to  bechar- 
ged  with  the  amount  of  any  debt  due  from 
him  to  the  estate,  as  so  much  cash  in  hand, 
from  the  time  It  became  due.  And  it  can 
hardly  be  said  that  this  Is  an  unjust  or  un- 
reasonable requirement  As  an  executor 
cannot  sue  himself,  all  resort  to  legal  pro- 
cess for  the  collection  «f  a  debt  due  from 
him  to  the  estate  is  cut  ofT  by  his  assuming 
that  office.  By  a  proceeding  which  the  ben- 
eficiaries of  the  estate  are  powerless  to  pre- 
vent he  has  deprived  them  of  the  ordinary 
processes  of  the  law  for  enforcing  the  pay- 
ment of  his  debt  Having  voluntarily  taken 
npon  himself  the  right  and  duty  to  demand 
and  receive,  and  the  corresponding  duty  of 
payhig,  it  Is  but  a  Just  and  legal  conse- 
quence of  his  own  act  that  his  debt  should 
be  conclusively  presumed  to  have  been  paid 
and  discharged.  Every  reason  for  this  doc- 
trine la  strengthened  when  liability  on  tbe 
ground  of  the  executor's  insoly^^^  jooght 
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to  be  evaded.  That  is  a  matter  which  the 
beneficiaries  of  the  estate  are  entitled,  lin- 
ger every  principle  of  right  and  Justice,  to 
have  determined  by  the  ordinary  processes 
•of  the  law.  In  a  proceeding  where  the  debt- 
or does  not  occnpy  the  conflicting  relations 
-of  a  representative  of  the  estate  charged 
with  the  duty  of  diligence  in  its  behalf,  and 
a  debtor  whose  Interest  it  would  be  to  avoid 
payment.  An  inquiry  of  that  nature  in  the 
county  court,  sitting  for  the  transaction  of 
probate  business,  would  necessarily  be  at- 
tended with  innumerable  difficulties,  and 
would  be  an  unsatisfactory  and  Imperfect 
substitute  for  the  remedies  ordinarily  afford- 
ed for  the  collection  of  debts.  For  the  pur- 
pose of  settling  all  these  questions,  and  ob- 
viating the  difficulties  suggested,  the  stat- 
ute has  provided,  in  plain  and  unmistakable 
terms,  that.  If  the  debtor  takes  upon  him- 
self tbe  administration  of  the  estate,  he  shall 
be  liable  for  any  debt  due  from  him,  "as  for 
80  much  money  in  bis  bands  at  the  time"  it 
became  due  and  payable.  Xor  Is  the  effect 
of  this  provision  modified  by  those  of  sec- 
tions 1176,  1177,  HiU's  Ann.  Laws  Or.,  that 
an  executor  Is  chargeable  with  all  the  prop- 
erty of  tbe  estate  that  may  come  into  his 
possession,  at  the  value  of  the  appraisement 
contained  In  the  Inventory,  and  "shall  not 
be  accountable  for  the  debts  due  the  estate, 
if  It  appear  that  they  remain  uncollected 
without  his  fault"  Debts  due  from  the  ex- 
ecutor are  by  force  of  section  1117,  In  legal 
effect,  transmuted  Into  money  In  his  hands, 
and  cannot  be  classed  with  property  of  the 
estate  coming  into  his  hands,  or  with  uncol- 
lected or  uncollectible  debts,  within  the 
meaning  of  the  section  referred  to.  Mc- 
Oaughey  v.  Jacoby,  supra. 

Whether  tbe  debt  of  an  Insolvent  executor, 
converted  by  the  statute  into  money,  for  the 
purpose  of  administration,  stands  on  tbe 
same  footing  In  regard  to  bis  sureties  as  If 
tbe.  executor  had  actually  received  so  much 
money  belonging  to  the  estate.  Is  a  question 
not  presented  or  decided  by  this  appeal. 

We  are  of  the  opinion  that  the  executor 
was  properly  charged  with  the  amount  of 
tbe  debt  due  from  him  to  tbe  estate,  as  so 
much  money,  and,  as  that  is  tbe  only  ques- 
tion for  decision,  the  decree  of  the  court  be- 
low Is  affirmed. 


LUCKET  T.  LINCOLN  COUNTY. 

(Supreme  Court  of  Oregon.    Nov.  8,  1902.) 

COSTS— WITNESS  FEES  —  ATTENDANCE  PROM 
mSTANCB  —  MILEAGE  —  NBX3ESSITT  OP  ORAL 
EXAMINATION-SUFFICIENCY  OF  STATEMENT. 

1.  In  order  to  secure  the  taxation  as  costs  of 
tbe  mileage  of  witnesses  liviag  beyond  the 
reach  of  an  ordinary  subpoena,  and  woo  attend 
merely  at  the  request  of  a  party.  It  must  ap- 
pear, in  conformity  to  Hill's  Ann.  Laws,  { 
795,  anthorizing  a  special  sabpoena  under  such 
drcnmstancefl,   not  only  that  their  testimony 


was  material,  but  that  an  oral  examination  was 
"important  and  desirable." 

2.  Where  objections  to  the  taxation  of  wit- 
nesses' mileafre  as  costs  are  filed  on  the  ground 
that  tbe  witnesses  lived  beyond  the  reach  of  an 
ordinary  subpcena.  and  attended  merely  at  the 
request  of  the  party,  and  that  their  oral  exam- 
ination was  not  importaut  or  desirable,  the 
amended  verified  cost  statement  required  to  be 
filed  by  Rill's  Ann.  Laws,  {  795,  must,  nnder 
its  provisions,  afUrmatively  allege  that  such 
examination  was  importaut  and  desirable,  the 
circumstance  that  objection  was  taken  on  that 
ground  being  hisufflcient  to  let  in  proof  of  the 
fact 

Appeal  from  circuit  court  Linn  county: 
Geo.  H.  Burnett,  Judge. 

Action  by  Q.  F.  Luckey,  as  administrator 
of  tbe  estate  of  L.  A.  S.  Luckey,  deceased, 
against  Lincoln  county.  From  an  order  re- 
taxing  costs,  defendant  appeals.    Affirmed. 

J.  R.  Wyatt  for  appellant  W.  S.  McFad- 
den,  for  respondent 

WOLVERTON,  J.  This  is  an  appeal  from 
tbe  retaxatlon  of  costs  by  the  circuit  court 
The  sole  question  Insisted  upon  here  pertains 
to  the  taxation  of  the  mileage  of  certain 
witnesses  from  Lincoln  county,  who  attend- 
ed the  court  sitting  In  Albany,  Linn  county, 
more  than  20  miles  distant  from  their  places 
of  residence,  to  testify  as  witnesses  in  behalf 
of  the  defendant  and  at  Its  request  Tbe 
objections  interposed  to  the  taxation  of  such 
mileage  were  that  the  witnesses  were  not 
sworn  or  examined  In  such  cause,  nor  was 
ttaelr  oral  testimony  at  any  time  important 
or  desirable,  or  material  In  behalf  of  tbe 
defendant  The  county,  by  Its  amended  ver- 
ified statement  set  out  the  number  of  miles 
necessarily  traveled;  the  number  of  days 
In  attendance  upon  tbe  court;  that  the  wit- 
nesses attended  at  the  defendant's  request 
and  that  their  testimony  was  material,  giv- 
ing specific  reasons  why  It  was  considered 
so;  but  did  not  make  any  averment  rela- 
tive to  the  Importance  or  desirability  of  an 
oral  examination.  Tbe  trial  court  as  one 
of  its  conclusions  of  law,  made  tbe  following 
finding,  viz.:  "In  the  absence  of  any  show- 
ing whatever  that  the  oral  examination  at 
tbe  trial  of  this  cause  was  important  or  de- 
sirable, tbe  claim  of  the  defendant  for  mile- 
age for  said  witnesses,  residing  as  they  do 
more  than  twenty  miles  from  the  place  of 
trial,  is  not  well  founded  in  law,  and  cannot 
be  sustained  or  allowed;"  and  In  pursuance 
thereof  refused  to  tax  such  mileage  as  a  dis- 
buroement  recoverable  by  the  defendant 
and  error  Is  predicated  upon  the  action  of 
the  court  In  this  regard.  Since  the  decision 
of  this  court,  in  Crawford  v.  Abraham,  2 
Or.  163,  it  has  been  regarded  as  settled  that 
i  when  objection  has  been  made  to  the  taxa- 
tion of  mileage  of  a  witness  living  beyond 
the  reach  of  an  ordinary  subpcena,  and  tbe 
attendance  is  procured  simply  by  request  of 
the  party,  the  item  must  be  sustained  by  a 
shtiwlng  equivalent  to  that  which  is  neces- 
sary  under  Hill's  Ang,g.^^y^8y  ^j^^^g^^ 
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procnre  a  special  subpcena.  Lumber  Co.  t. 
Garrett,  28  Or.  168,  42  Pac.  129;  Pernam 
T.  Electric  Co.,  33  Or.  451,  63  Pac.  14,  24, 
40  li.  R.  A.  799,  72  Am.  St  Rep.  730;  Bur- 
rows V.  Balfoar,  39  Or.  488,  65  Pac.  1062; 
and  Spencer  v.  Peterson  (Or.)  68  Pac.  1108. 
The  showing  required  by  the  section  refer- 
red to  Is  that  the  testimony  of  the  witness 
Is  material,  and  his  oral  examination  im- 
portant and  desirable.  In  Burrows  ▼.  Bal- 
four, supra,  the  sufficiency  of  the  order  In- 
dorsed upon  a  subpoena  requiring  the  at- 
tendance of  the  witness,  based  upon  an  afll- 
davit,  couched  in  the  language  of  the  statute, 
that  the  testimony  of  the  witness  was  ma- 
terial, and  his  oral  examination  important 
and  desirable,  was  questioned,  and  It  was 
held  that  the  order  was  in  the  nature  of  a 
Judgment  predicated  upon  the  showing  thus 
made,  and  justified  the  taxation  of  double 
mileage.  In  the  case  at  bar  we  have  the 
question  presented,  unattended  by  the  con- 
duslTe  effect  of  any  ]udi;ment,  whether  the 
amended  verified  statement  must,  in  addi- 
tion to  showing  the  materiality  of  the  tes- 
timony of  the  witnesses,  also  show  that  their 
oral  examination  was  Important  and  desira- 
ble. It  Is  argued  that.  Inasmuch  as  the  ob- 
jections specified  that  the  oral  testimony 
was  not  at  any  time  important  or  desirable, 
the  question  was  sufficiently  presented,  and 
that  It  was  unnecessary  to  make  any  affirma- 
tive allegation  In  the  amended  verified  state- 
ment to  sustain  the  Item.  The  language  of 
Mr.  Justice  Moore  In  Spencer  v.  Peterson, 
supra,  answers  the  argument  perfectly.  He 
says:  "This  section  [795],  construed  in  the 
light  of  the  rule  announced  in  the  case  cited 
(Crawford  v.  Abraham),  requires  the  pre- 
vailing party.  If  proper  objection  be  made  to 
his  cost  bill,  to  file  an  amended  verified  state- 
ment showing  that  the  testimony  of  the  wit- 
ness, who  bad  voluntarily  come  from  bis 
residence  In  another  county,  and  more  than 
twenty  miles  from  the  place  of  trial,  was 
material,  and  also  that  his  oral  examination 
was  Important  and  necessary."  The  objec- 
tions are  designed  to  call  specific  attention 
to  the  Items  claimed  to  be  wrongful  or  with- 
out authority  of  law,  and,  when  interposed, 
the  burden  of  filing  an  amended  verified 
statement  Is  cast  upon  the  party  filing  the 
cost  bill,  if  he  would  maintain  It  Having 
.  the  burden  of  proof,  he  must  show  by  such 
statement  all  that  is  required  by  the  statute, 
construed  In  the  light  of  Crawford  v.  Ab- 
raham. So  It  is  In  the  case  at  bar.  In  or- 
der to  recover  the  item  of  mileage.  It  was 
Incumbent  upon  the  defendant  to  show  by 
the  amended  verified  statement  that  the  tes- 
timony of  the  witnesses  was  not  only  ma- 
terial, but  that  their  oral  examination  was 
important  and  desirable.  There  being  no 
showing  whatever  as  to  the  importance  and 
desirability  of  such  oral  examination,  the 
defendant  has  not  brought  itself  within  the 
rule,  and  the  judgment  of  the  circuit  court 
must  be  affirmed. 


In  re  NEWTON. 
(Supreme  Court  of  Montana.     Oct.  29,  1902.) 

ATTORNKTS— DISBARMENT— RBINSTATBMENT- 
APPLICATION— SUFPICIBNCT. 

1.  Where  an  attorney  has  been  disbarred,  an 
application  for  his  reinstatement  must  be  veri- 
fied.  and  must  set  forth  the  facts  touching  the 
proceeding  in  disbarment,  with  the  reasons 
why  petitioner  should  be  reinstated,  and  sbonld 
comply  in  all  respects  with  the  rules  appUcabia 
to  the  admission  of  attorneys  to  practice  in  the 
first  instance. 

Application  by  William  Newton  for  rein- 
statement as  an  attorney.  Application  sus- 
pended. 

BRANTI.Y,  O.  J.  The  petitioner  was  dis- 
barred by  order  of  this  court  on  January  11, 
lSi)8;  it  being  made  to  appear  that  be  had 
theretofore  been  convicted  of  the  crime  of 
petit  larceny  In  a  justice's  court  of  Silver 
Bow  county.  On  June  27,  1901,  he  presented 
to  this  court  bis  petition  asking  that  .the  or- 
der of  disbarment  be  vacated  for  reasons 
therein  stated.  This  petition  was  denied, 
the  court  being  of  the  opinion  that  the  rea- 
sons stated  therein  were  not  sufficient  to 
warrant  the  vacation  of  the  order  of  dis- 
barment 69  Pac.  1131.  On  this  day  he  has 
petitioned  the  court,  through  John  N.  Kirk, 
Esq.,  a  member  of  tbe  bar,  that  he  be  re- 
stored to  the  rights  and  privileges  of  a  mem- 
ber of  the  bar.  The  court  has  examined  the 
petition  presented,  and  finds  it  insufficient 
to  meet  the  requirements  of  the  statutes  and 
rules  of  this  court,  applicable  to  such  cases. 
In  several  particulars;  among  others.  In  that 
It  Is  not  verified,  and  in  that  It  falls  to  state 
whether  any  proceedings  for  disbarment  of 
the  petitioner  or  criminal  charges  have  been 
instituted  or  prosecuted  against  him  In  any 
jurisdiction.  The  court  is  of  the  opinion 
that  the  petition  In  such  cases  should  not 
only  set  forth  the  facts  touching  the  pro- 
ceedings in  disbarment  in  this  court,  with 
reasons  why  the  petitioner  should  be  rein- 
stated, but  should  also  in  all  respects  comply 
with  the  rules  applicable  to  the  admission 
of  candidates  to  practice  law  in  the  first  in- 
stance. 

It  is  therefore  ordered  that  tbe  proceeding 
depend,  with  leave  to  said  Newton  on  or  be- 
fore December  1,  1902,  to  ffie  with  tbe  clerk 
and  present  to  the  court  an  amended  pe- 
tition in  conformity  with  the  statutes  and 
rules  of  this  court  touching  applications  for 
admission  to  the  bar,  which  shall  contain 
such  other  pertinent  matters  as  he  may  be 
advised  should  properly  be  embraced  there- 
in, and  shall  be  duly  verified  by  the  oath  of 
said  Newton,  and  be  accompanied  by  the 
statements,  under  oath,  of  those  who  may 
join  in  the  prayer  thereof,  together  with  cer- 
tificates of  reputable  members  of  the  bar  as 
to  the  moral  standing  and  character  of  the 
petitioner  in  the  community  in  which  he  re- 
sides. 


PIGOTT  and 
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STATU   ex   rel.   DOXOVAN,   Atty.   Gen.,   t. 
LEDWIDGB.  . 

(Snpreme  Coart  of  Montana.     Not.  8,  as  of 
Oct  29,  1902.) 

WRIT  OF  MANDATB— MOTION  TO  QUASH— QUES- 
TIONS RAISED  BY  APPLICATION  —  STENOO. 
RAPHER  —  ATTORNEY  GENERAL  —  TRAM- 
SCRIPT  —  PAYMENT  OF  FEES  —  MINISTERIAL 
DUTIES— CONTRACT  WITH  THIRD  PARTIES- 
NECESSITY    OF   TRANSCRIPT. 

1.  Under  Sup.  Ct  rule  2,  subd.  !>  (57  Pac. 
t),  requiring  that  the  application  for  a  writ 
of  mandate  therefrom  ihall  set  out  the  reasons 
which  render  it  necessary  that  the  writ  should 
issue  origiualljr  from  the  supreme  court,  and 
that  the  sutBciencj  of  such  reasons  shall  be 
determined  by  the  court  on  the  issuauce  of  the 
writ,  a  motion  to  quash  the  writ,  not  setting 
out  new  matter,  admits  the  truth  of  the  matters 
in  the  application,  and  will  not  raise  such 
questions  for  reconsideration  lu  the  supreme 
court 

2.  Code  CiT.  Proc.  (  373,  provides  that  the 
stenographer  must,  upon  demand,  and  pay- 
ment of  his  fees,  furnish  to  the  attorney  of  a 
party  to  any  civil  cause,  a  transcript  of  the 
proceedings.  Betd,  that  the  approp  iate  rem- 
edy to  compel  a  stenographer  to  furnish  such 
transcript  is  a  writ  of  mandate,  rather  than 
an  order  to  the  stenographer  by  the  trial  court. 

3.  Code  Civ.  Proc.  g  1874,  provides  that  an 
officer,  when  prosecuting  an  action  on  behalf 
of  the  state,  shall  not  be  required  to  pay  or 
deposit  any  fee  with  any  officer.  The  attor- 
ney general  conducting  a  proceeding  on  behalf 
of  the  state  demanded  of  the  stenographer  a 
transcript  of  hia  notes  taken  therein.  Held, 
that  it  was  the  stenographer's  ministerial  daty 
to  deliver  them  without  demanding  his  fees  in 
advance. 

4.  The  steungrapher  bad  entered  into  an 
agreement  with  a  third  party  for  the  preparing 
of  the  transcript,  under  which  he  did  not  feel 
at  liberty  to  deliver  any  of  the  transcripts  in 
his  hands  to  the  attorney  general  without  the 
pay  in  advance.  Held,  that  his  legal  duty 
could  not  be  controlled  by  bis  contract  with  a 
third  party. 

5.  The  assertion  of  the  stenographer  that 
the  attorney  general  did  not  need  the  tran- 
script for  the  preparation  of  a  bill  of  excep- 
tions for  which  it  was  demanded  would  not 
excuse  the  refusal  to  deliver  it,  since  the  rais- 
ing or  solving  of  that  question  was  not  dele- 
gated to  the  stenographer. 

Application  by  the  state,  on  the  relation  of 
Jatnes  Donovan,  attorney  general,  for  a  writ 
of  mandamus  to  compel  J.  F.  Ledwidge,  ste- 
nographer of  the  district  conrt  of  the  Second 
Judicial  district  in  and  for  tbe  county  of  Su- 
rer Bow.  to  furnish  a  transcript  of  certain 
proceedings.    Writ  granted. 

Jaa  Donovan,  Atty.  Gen.,  (or  relator.  J. 
B.  Roote,  for  respondent 

PIGOTT,  J.  The  state  of  Montana,  at  the 
relation  of  its  attorney  general,  has  instituted 
this  proceeding  in  mandamus  to  compel  tbe 
stenographer  of  department  2  of  tbe  district 
conrt  of  Silver  Bow  county  to  furnish  a  copy, 
written  out  at  length,  of  the  testimony  and 
proceedings  upon  a  trial  involving  tbe  valid- 
ity of  two  supposed  wills.  The  allegations 
contained  in  the  application  are  to  the  effect 
that  tbe  state  of  Montana,  by  its  attorney 
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general,  filed  objections  to  the  probate  of  two 
certain  proposed  wills  of  one  Colbert,  deceas- 
ed, asserting  that  the  wills  presented  were 
forged;  that  Colbert  bad  died  intestate,  with- 
out heirs,  and  that  tbe  property  of  the  dece- 
dent would  escheat  to  the  state;  that  a  trial 
was  had  of  the  issues  raised  by  tbe  objec- 
tions, at  which  many  witnesses  were  exam- 
ined, and  much  evidence  received;  that  tbe 
trial  resulted  in  favor  of  the  state  and  against 
the  proponents;  that  the  proponents,  in  July, 
1902,  gave  notice  of  their  intention  to  move 
for  a  new  trial,  and  duly  served  their  pro- 
posed bills  of  exceptions  in  support  thereof; 
that  the  court  by  granting  to  tbe  state  30 
days'  extension,  enlarged  the  time  within 
which  the  state  might  propose  amendments 
to  each  of  tbe  bills;  that  tbe  time  for  propos- 
ing amendments  will  expire  with  November 
7,  1902,  and  that  no  further  time  can  be 
granted  by  the  court  without  tbe  consent  of 
the  proiionents,  and  that  they  have  refused 
and  still  refuse  to  consent  to  any  further  en- 
targement:  that  tbe  stenographer  attended 
the  trial  and  took  full  stenographic  notes  of 
all  the  testimony,  evidence,  and  proceedings; 
that  the  attorney  general,  acting  for  the 
state,  on  August  1,  1902,  demanded  of  the 
stenographer  a  copy  of  his  notes,  written  out 
at  length;  that  tbe  stenographer  had  written 
the  same  out  at  length,  and  has  In  his  pos- 
session copies  thereof  so  extended,  but  that 
he  refused  and  still  refuses  to  deliver  to  the 
attorney  general  a  copy  without  payment  in 
advance  by  the  state  of  fll9.40,  his  alleged 
fees;  that  the  attorney  general  did  not  have 
Icnowledge  of  the  unqualified  refusal  of  the 
stenographer  until  tbe  20th  day  of  the  pres- 
ent month,  and  that  the  stenographer  has 
never  written  out  and  filed  with  the  clerk  of 
the  trial  court  any  of  the  objections,  rulings, 
decisions,  opinions,  or  exceptions  taken  by 
him;  that  neither  of  the  proposed  bills  con- 
tains a  full,  true,  and  correct  statement  of 
the  evidence  and  proceedings;  and  that  the 
state  is  desirous  of  preparing  amendments 
thereto  before  November  7th  next  and  that 
to  enable  the  attorney  general  to  do  so,  it  is 
indispensable  thi>t  he  have  a  copy  of  the 
proceedtaigs  so  taken  by  the  stenographer. 
The  application  sets  forth  as  tbe  reason  why 
it  Is  necessary  that  tbe  writ  should  issue 
from  this  court  instead  of  from  the  district 
court  that,  if  application  were  made  to  the 
district  court  it  would  be  subject  to  the  un- 
avoidable delay  incident  to  the  commence- 
ment, hearing,  and  trial  of  tbe  same  in  such 
court,  and  that  it  could  not  be  determined  un- 
til after  November  7,  1902;  and  that  if  the 
decision  in  such  court  should  be  adverse  to 
the  state,  and  an  appeal  were  taken  to  the 
supreme  court  such  appeal  could  not  be 
heard  here  prior  to  the  7th  day  of  Novem- 
ber next  An  alternative  writ  was  issued, 
and  tlie  defendant  was  required  to  answer 
on  yesterday,  October  28,  1902.  He  moved 
that  the  writ  be  quashed  on  several  grounds, 
the  first  being  tiiat  the  appUcotioi! 
Digitized  by ' 
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set  forth  any  Bufficient  reason  why  the  writ 
should  issue  from  the  supreme  court  in- 
stead of  from  the  district  court  of  Silver  Bow 
county.  SutxllTlslon  2  of  rule  2  of  this  court 
(57  Pac.  T)  requires,  among  other  things,  tliat 
the  application  for  the  issuance  of  the  writ 
of  mandate  must  set  forth  the  reasons  which 
render  it  necessary  that  the  writ  should 
issue  originally  from  the  supreme  court,  and 
that  the  suffl'.-lency  or  insufficiency  of  the 
reasons  so  set  forth  will  be  determined  by 
the  court  awarding  or  refusing  the  writ 
When  we  ordered  the  writ  to  go,  we  decided 
the  reasons  set  forth  in  the  application  to  be 
sufficient  The  motion  to  quash  admits  as 
true  the  matters  urged  as  reasons.  If  the 
defendant  liad  traversed  the  averments,  or 
pleaded  new  matter  in  avoidance,  a  different 
question  would  arise.  The  first  ground  of 
the  motion  is  untenable. 

The  next  contention  is  that  the  attorney 
general  should  have  asked  the  district  court 
of  Silver  Bow  county  for  a  rule  or  order  re- 
quiring the  defendant  to  furnish  the  copy  de- 
manded. In  State  v.  Supple,  22  Mont  184,  56 
Pac.  20,  we  gave  a  Icindred  question  some 
«onslderatlon.  There  the  stenographer  had 
refused  to  obey  the  command  of  section  372 
of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  "ail  objections  made,  the  rulings, 
decisions  and  opinions  of  the  court,  and  the 
exceptions  talcen  during  the  trial,  or  hearing, 
must  be  written  out  at  length,  or  printed  in 
type,  by  the  stenographo-  and  filed  with  the 
clerk  forthwith  after  the  close  of  the  trial  or 
hearing,"  and  the  district  court  refused  to 
order  him  to  comply  therewith.  A  careful 
reading  of  the  opinion  discloses  the  fact  that 
this  court  did  not  deem  the  refusal  of  the  dis- 
trict court  to  require  its  stenographer  to  ol>ey 
the  statute  a  matter  of  Importance.  It  held 
that  the  stenographer  should  have  done  the 
duty  Imposed  upon  him  by  statute,  and  that 
he  Is  one  of  the  persons  to  whom  the  writ 
may  issue.  Nor  does  State  ▼.  Second  Judl- 
<dal  District  Court,  24  Mont  56«,  63  Pac.  389, 
support  the  defendant's  contention.  There 
the  district  court  had  ordered  Its  stenogra- 
pher to  furnish  to  the  defendant  In  a  crim- 
inal case  a  copy  of  the  evidence  taken  at  the 
trial,  to  enable  him  to  prepare  bills  of  ex- 
oeptlons.  This  was  done  under  the  authority 
conferred  by  the  last  sentence  of  section  373 
of  the  C<ode  of  Civil  Procedure,  providing 
that  "If  It  appears  to  the  Judge  that  a  de- 
fendant In  a  criminal  case  is  unable  to  pay 
for  such  copy,  the  same  shall  be  furnished 
him  and  paid  for  by  the  county."  The  ste- 
nographer did  not  obey,  and  this  court  was 
applied  to  for  a  writ  of  mandate  to  compel 
the  stenographer  to  obey  the  order.  We  de- 
nied the  application,  for  the  reason  that  to 
punish  the  contempt  and  so  enforce  obedi- 
ence, was  for  the  court  which  made  the  or- 
der, and  not  for  this  court  It  is  to  be  ob- 
served that  the  duty  to  furnish  the  copy  was 
Imposed  by  order  of  the  court  made  In  ac- 
cordance with  the  statute,  and  was  not  a 


specific  duty  created  by  the  statute  without 
the  intervention  of  the  court  or  Judge.  In 
an  obiter  we  further  Intimated  the  opinion 
that  if  the  court  or  Judge  had  refused,  upon 
a  proper  showing,  to  enforce  the  order  by 
contempt  proceedlps*.  this  court  would  feel 
Justified  in  compelling  the  stenographer  to  do 
his  duty,  but  until  that  remedy  in  the  court 
below  had  been  exhausted,  we  would  not  In- 
terfere. In  State  v.  Wright  27  Mont  — ,  68 
Pac.  101;  we  held.  It  Is  true,  that  mandamus 
Is  not  ordinarily  the  proper  remedy  to  com- 
pel the  clerk  to  issue  an  alias  order  of  sale 
upon  a  foreclosure  decree,  for  the  reason 
that  there  Is  a  plain,  speedy,  and  adequate 
remedy  by  motion  in  the  case  Itself;  but  that 
the  court  In  which  a  Judgment  is  entered  is 
the  primary  forum  to  which  application 
should  be  made  for  its  enforcement  and  that 
if  the  clerk  refuse  to  Issue  a  writ  of  execu- 
tion, he  may,  without  resort  to  the  extraordi- 
nary remedy  of  mandamus,  be  compelled,  by 
order,  to  perform  the  ministerial  duty.  The 
court  has  control  of  its  process,  and  may,  by 
order,  require  of  its  clerical  otflcer  perform- 
ance of  his  duty  In  respect  thereof.  This 
remedy  does  not  seem  appropriate  hi  such  a 
case  as  the  one  now  presented,  where  the  at- 
torney general  insists  that  he  is  entitled,  un- 
der the  provisions  of  the  statute  only,  to  re- 
ceive from  the  stenographer  a  transcript  of 
the  notes  taken  and  extended  by  him.  The 
statute  invoked  by  the  attorney  general  Im- 
poses the  duty  the  performance  of  which  is 
sought  to  be  coerced.  With  the  creation  of 
this  duty  the  court  has  nothing  to  do.  Dis- 
charge of  such  duty  is  in  no  wise  ol>edience 
to  any  order  or  Judgment  It  has  no  place  bx 
the  substantial  proceedings  of  the  case.  In- 
deed, we  seriously  doubt  the  existence  of 
power  In  the  district  court  to  punish  as  for 
a  contempt  disobedience  of  its  mere  order 
that  the  stenographer  deliver  to  the  attorney 
general  the  transcript  demanded  by  him. 

Another  ground  of  the  motion  to  quash 
Is  that  a  full  transcript  of  all  the  proceed- 
ings bad  upon  the  trial  Is  not  necessary  to  a 
settlement  of  the  bill  of  exceptions,  and 
therefore  section  1874  of  the  Code  of  Civil 
Procedure  has  no  application;  and  the  last 
ground  argued  Is  that  the  alleged  facts  set 
forth  in  the  petition  do  not  entitle  the  state 
to  a  writ  of  mandate.  Section  373  of  the 
Code  of  Civil  Procedure  provides,  amone 
other  things,  that  the  stenographer  must, 
upon  request  furnish,  with  all  reasonable 
diligence,  to  a  party  or  his  attorney  in  a 
civil  cause  In  which  he  has  attended  the 
trial  or  hearing,  a  copy,  written  out  at 
length  or  In  narrative  form,  from  his  steno- 
graphic notes,  of  the  testimony  and  pro- 
ceedings upon  the  trial,  upon  payment,  by 
tlie  person  requiring  the  same,  of  6  cenbi 
per  folio  for  the  copy  written  out  at  length, 
and  7%  cents  per  folio  for  the  copy  written 
out  In  narrative  form.  Section  1874  of  the 
same  Code  reads  as  follows:  "The  state 
or  a  county,  or  any  subdivlaion ,  t^ereoC 
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or  any  officer  when  prosecuting  or  defend- 
ing an  action  on  behalf  of  the  state  or 
county,  or  Bubdivlston  thereof,.  Is  not  re- 
quired to  pay  or  deposit  any  fee  or  amount 
to  or  with  any  officer  during  the  proeecution 
or  defense  of  an  action.  No  officer  so  pros- 
ecuting or  defending  shall  be  taxed  with 
costs  or  damages,  but  such  costs  or  damages, 
If  any,  shall  be  taxed  to  the  state  or  coun- 
ty, as  the  case  may  be."  We  have  already 
decided  in  State  ▼.  Second  Judicial  District 
Court,  25  Hont  855,  66  Pac.  120,  that  the 
state  bad  the  right  to  appear  and  oppose 
the  probate  of  the  wills.  The  state  was, 
therefore,  and  Is,  a  party  to  the  cause,  ac- 
tion, or  proceeding  In  the  district  court.  The 
stenographer  Is  an  officer  of  that  court,  and 
the  sums  paid  to  htm  for  copies  are,  by 
section  373,  supra,  designated  as  "fees."  Sec- 
tion 1866  of  the  Code  of  CItU  Procedure 
declares  that  the  legal  fees  paid  to  stenogra- 
phers for  per  diem  or  for  copies  are  neces- 
sary disbursements,  which  a  party  is  enti- 
tled to  Include  In  his  cost  bill.  The  attorney 
general,  acting  for  the  state,  has  demanded 
a  copy  of  the  testimony,  and  the  defendant 
has  refused  to  deliver  It  to  him  without  pre- 
payment of  the  fees.  FYom  sections  373  and 
1874,  when  read  together,  it  Is  manifest  that 
the  stenographer  may  not  require  the  state, 
or  its  attorney  general,  to  pay  the  amount 
of  his  fees  In  advance.  The  ministerial  duty 
of  the  stenographer  to  furnish  the  transcript 
to  the  attorney  general  is  equally  manifest 
Whether  he  Is  entitled.  In  such  a  proceeding, 
to  fees  from  the  state.  Is  a  question  not  here 
Involved. 

The  motion  to  quash  having  been  over- 
ruled, the  defendant,  by  leave  of  court,  filed 
his  answer  to-day.  Therein  he  avers  that  be 
has  never  written  out  at  length,  or  other- 
wise, the  testimony  or  proceedings  had  upon 
the  trial;  that  in  June,  1902,  the  attorney 
general  requested  the  defendant  to  prepare 
tor  him  a  transcript  of  the  testimony  and 
proceedings,  and  agreed  to  pay  him  the  reg- 
ular fees  therefor;  that,  relying  upon  the 
promise  of  the  attorney  general,  the  de- 
fendant entered  Into  a  contract  with  one 
Deavitt,  by  which  Deavltt  agreed  to  tran- 
scribe the  stenographic  notes  and  write  the 
testimony  and  proceedings  at  length  In  con- 
sideration of  one-half  of  the  fees  allowed 
by  law  to  be  paid  to  him.  therefor  upon  de- 
livery of  the  transcript  to  the  attorney  gen- 
eral: and  that  thereafter  Deavltt,  In  com- 
pliance with  the  contract  with  the  defend- 
ant, did  prepare  a  typewritten  transcript  of 
the  testimony  and  proceedings,  but  that  the 
defendant  did  not  prepare  any  part  of  the 
transcript,  and  does  not  own  the  same, 
and  is  not  at  liberty  to  deliver  It  to  the  at- 
torney general.  From  the  evidence  taken  It 
appears  that  the  defendant  read  and  dic- 
tated to  Deavltt  from  his  stenographic  notes 
all  the  testimony  and  proceedings  taken  at 
the  trial,  and  that  Deavltt  printed  the  same 
npon  a  typewriting  machine;  that  Deavltt 
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delivered  three  copies  to  the  defendant,  and 
that  the  defendant  now  has  these  copies 
In  his  possession.  He  says,  however,  that 
be  does  not  feel  at  liberty  to  deliver  any 
one  of  them  for  the  reason  that  the  de- 
fendant and  Deavltt  agreed  that  no  copy 
should  pass  from  the  possession  of  the  de- 
fendant to  the  attorney  general  until  the 
fees  were  paid.  The  defendant,  a  public 
officer,  will  not  be  permitted  to  avoid  the 
performance  of  a  duty  enjoined  upon  him 
by  law  by  showing  that  he  and  another  per- 
son had  made  a  contract  under  the  terms  of 
which  the  public  officer  promised  to  violate 
that  duty.  This  court  la  not  concerned  with 
the  respective  rights  of  the  defendant  and 
Deavltt  as  between  themselves.  The  as- 
sertion that  the  attorney  general  does  not 
need  the  transcript  for  the  purpose  of  aiding 
him  In  proposing  amendments  to  the  bills 
of  exceptions  may  be  disposed  of  by  ob- 
serving that  the  law  has  omitted  to  clothe 
the  stenographer  with  the  right  ot  privi- 
lege of  raising  or  solving  the  question,  whicli 
must,  necessarily,  be  decided  by  the  attor- 
ney general,  who  has  the  legal  right  to  a 
copy  of  the  extended  notes,  and  by  him  only. 
It  Is  therefore  ordered  that  a  peremptory 
writ  of  mandate  Issue  as  prayed  for,  and 
that  the  defendant  make  return  thereof  at 
10  o'clock  on  Friday,  the  81st  day  of  Octo- 
ber, 1902. 

BRANTLY,  C.  J.,  and  MIL.BURN,  J.,  con- 
cur. 


HELENA  WATERWORKS  CO.  v.  CITY  OF 

HELENA  et  al. 

(Supreme  Court  of  Moutaua.    Nov.  10,  1902.) 

MUNICIPAL     CORPORATIONS  —  DEBT     LIMIT  — 

CLAIMS— SPECIAL  APPROPRIATIONS— 

A8SI0NMBNT  OF  FUNDS. 

1.  PoL  Code,  I  4S11,  requires  all  demands 
against  cities  to  be  submitted  to  the  council, 
and.  If  found  correct,  allowed,  and  an  order 
made  that  the  demaud  be  paid  on  a  warrant  on 
the  treasurer,  specifying  the  purpose,  by  what 
authority  It  is  issued,  and  ont  of  what  fund  it 
1*  to  be  paid.  Section  4S12  declares  that  all 
such  accouuts  shall  be  itemized  aud  verified  by 
affidavit,  and  that  the  council  shall  have  no  au- 
thority to  allow  any  claim  or  demand  not  so  pre- 
sented. Beld,  that  where  a  city  had  exceeded 
its  debt  limit  prescribed  by  Const,  art.  13.  §  6, 
It  could  not  incur  an  indebtedness  not  payable 
from  a  specially  authorized  tax.  but  payable 
from  funds  previously  appropriated,  uuder  au 
agreement  that  the  claimants  should  accept 
warrants  in  payment  of  their  claims,  and  that 
if,  for  any  reason,  the  warrant  should  not  be 
paid,  the  city  should  not  be  liable  therefor. 

2.  The  payment  of  such  claims  on  the  theory 
that  the  appropriation  by  ordinance  was  an  as- 
sifrnment  of  the  funds  so  appropriated  for  the 
payment  of  the  claims  was  unauthorized. 

Pigott,  J.,  dissenting. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  J.  M.  Clements,  Judge. 

Action  by  the  Helena  Waterworks  Company 
against  the  city  of  Helena  and  others.  From 
a  Judgment  in  favor  of  defendants,  {Slahitlff 

appeals.     Reversed,  i      r\r\nli^ 
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Carpenter  &  Carpenter  and  Clayberg  & 
Gnnn,  for  appellant  R.  Lee  Word  and  Ed- 
ward Horsky,  for  respondents. 

MILBURN,  J.  On  AprU  4,  1801,  plaintiff 
commenced  an  action  In  the  district  court  to 
enjoin  defendants  from  allowing  or  ordering 
paid  any  claims  or  demands  presented  for 
materials  furnlsbed  or  serrlces  rendered  to 
said  city  during  the  time  that  it  has  been  or 
may  be  Indebted  In  excess  of  3  per  centum 
of  the  assessed  value  of  the  taxable  property, 
as  ascertained  by  the  last  assessment,'  such 
excess  being  admitted.  Plaintiff  excepted  ex- 
pressly from  its  prayer  any  desire  to  have 
the  city  enjoined  from  paying  certain  clalma 
of  plaintiff  for  water  furnished  and  to  be 
furnished  to  said  city.  The  pleadings  and 
proofs  are  so  voluminous,  and  there  is  so 
much  repetition  in  them,  that  we  shall  not 
■et  them  out  In  full. 

On  December  17,  1900,  this  court,  in  the 
case  of  State  v.  City  of  Helena.  24  Mont 
621,  63  Pac.  99,  B5  L.  R.  A.  33«,  81  Am.  St 
Rep.    463    (hereinafter    referred    to    as    the 
"Helena  Case"),  held  that  a  certain  contract 
made  by  the  city  with  the  company  to  for- 
nlsh  water  was  void.    There  were  two  ques- 
tions answered  by  the  court  in  that  case: 
(1)  "Did  the  city  of  Helena,  by  entering  into 
the  contract  for  a  water  supply.  Incur  an 
'indebtedness,'  within  the  meaning  of  that 
term  as  it  Is  used  in  section  6  of  article  13 
of  the  constitution  of  Montana?"    and   (2) 
"Does  the  amount  now  due  and  unpaid  for 
water  furnished  to  the  city  under  the  con- 
tract before  us  constitute  an  'indebtedness,' 
within  the  meaning  of  the  term  as  used  in 
that  section  of  the  constitution  above  con- 
sidered?"   Said  section  6  of  article  13  of  the 
constitution,  above  referred  to,  Is  as  follows: 
"No  city,  town,  township  or  school  district 
shall  be  allowed  to  become  Indebted  In  any 
manner  or  for  any  pui-pose  to  an  amount 
Including  existing  Indebtedness,  in  the  aggre- 
gate exceeding  three  per  centum  of  the  value 
of  the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  the  state 
and  coimty  taxes  previous  to  the  incurring 
of  such  indebtedness,  and  all  bonds  or  ob- 
ligations In  excess  of  such  amount  given  by 
or  on  t>ehalf  of  such  city,  town,  township  or 
school  district  shall  be  void:  provided,  how- 
ever, that  the  legislative  assembly  may  ex- 
tend the  limit  mentioned  In  this  section,  by 
authorizing  municipal  corporations  to  submit 
the  question  to  a  vote  of  the  tax-payers  af- 
fected thereby,  when  such  increase  is  nec- 
essary to  construct  a  sewerage  system  or  to 
procure  a   supply   of   water   for  such   mu- 
ntclpollty  which  shall  own  and  control  said 
water  supply  and  devote  the  revenues  derived 
therefrom    to   the   payment   of  the   debt" 
Each  question  was,  in  the  opinion  referred 
to,  answered  in  the  attlrmatlve.    The  court 
added,  obiter,  certain  suggestions  to  the  city 
as  to  how  It  might  continue  to  do  business 
•nd  pay  out  money  for  "necessities  to  sustain 
-orporate  life."    It  appears  that  the  city. 


acting  upon  these  suggestions,  has  endeavor- 
ed to  operate  on  what  is  termed,  in  the  re- 
marks of  the  court  made  obiter  and  In  the' 
briefs  of  counsel,  as  the  "pay-as-you-go  plan." 
It  was  admitted  that  at  the  times  referred  t» 
In  the  Helena  Case  the  city  was  Indebted  be- 
yond the  constitutional  limit 

Since  the  date  of  the  decision  of  this  court 
in  the  case  referred  to,  the  city  has,  "it  al- 
leges, employed  men  and  purchased  mate- 
rials with  the  imderstanding  that  the  par- 
ties with  whom  it  dealt  should  not  and  would 
not  hold  the  city  liable  or  responsible  in  any 
degree  for  the  stipulated  value  of  the  serv- 
ices or  materials,  but  would  accept  warrant* 
upon  the  city  treasurer,  drawn  in  the  usual 
form,  as  shown  in  the  exhibits  In  the  evi- 
dence; the  city  having  by  an  ordinance  made 
an  appropriation  of  sufficient  funds  to  meet 
all  expenses  when  they  should  arise;  no 
warrant  to  be  drawn  unless  there  should  be 
actual  cash  in  the  treasury  to  meet  such 
warrants.  The  city  also  asserts  (and  there 
tM  some  proof  to  support  the  assertion)  that 
there  was  and  Is  an  understanding  with  all 
creditors  that  the  warrant  should  be  and 
would  be  accepted  aa  cash,  and  that  the 
city  should  not  be  responsible  if  the  treas- 
urer should,  for  any  reason,  fail  to  pay  the 
warrant  It  is  alleged,  in  effect  also,  that 
the  sakl  appropriation  by  ordinance  la  an  aa- 
•Ignment  of  funds  for  the  payment  of  such 
claims.  There  is  a  reference  to  a  city  li- 
brary fund,  raised  by  a  specially  authorised 
tax,  and  to  debts  incurred  and  to  be  paid  out 
of  such  fund.  The  plaintiff  alleges  that  the 
aervlces  and  materials  were  rendered  and 
furnished  without  any  understanding  that 
the  creditors  would  accept  an  assignment  of 
the  taxes  to  be  levied,  or  an  assignment  of 
any  fund  in  the  treasury  In  payment  of  such 
claims,  and  that  no  such  assignment  was 
ever  made.  Plaintiff  alleges  enough  to  show 
It  to  be  a  party  in  interest 

The  Political  Code,  in  sections  4811  and 
4812,  which  are  as  foUows: 

"Sec.  4811.  All  accounts  and  demands 
against  a  city  or  town  must  be  submitted  to 
the  council,  and  If  found  correct  must  be 
allowed,  and  an  order  made  that  the  de- 
mand be  paid,  upon  which  the  mayor  must 
draw  a  warrant  upon  the  treasurer  in  fa- 
vor of  the  owner,  specif jing  for  what  pur- 
pose and  by  what  authority  it  is  issued,  and 
out  of  what  fund  it  is  to  be  paid,  and  the 
treasurer  must  pay  the  same  out  of  the  prop- 
er fund. 

"Sec.  4812.  All  accounts  and  demands 
against  a  city  or  town  must  be  presented  to 
the  council,  duly  Itemized  and  accompanied 
by  an  affidavit  of  the  party  or  bis  agent 
stating  the  same  to  be  a  true  and  correct 
account  against  the  city  or  town  for  the 
full  amount  for  which  the  same  is  presented, 
and  that  the  same  accrued  as  set  forth,  and 
with  all  necessary  and  proper  vouchers,  with- 
in one  year  from  the  date  the  same  accrued- 
and  any  claim  or  demand  not  so  presented 
within  the  time  aforesaid  is  forever  barred. 
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and  the  council  has  no  authority  to  allow 
any  account  or  demand  not  so  presented, 
nor  must  any  action  be  maintained  against 
the  city  or  town  for  or  on  account  of  any 
demand  or  claim  against  the  same,  until 
such  demand  or  claim  has  first  been  pre- 
sented to  the  council  for  action  thereon," 
— I'revents  the  city  being  put  on  a  cash 
basis,  or  on  a  pay-as-you-go  plan,  such  as 
Bugj;ested  by  the  city  as  its  intention  to  es- 
tablish. The  Code  requires  the  city  council 
to  audit  all  claims  and  demands  evidenced 
by  itemized  bills,  sworn  to,  before  any  pay- 
ment is  made.  A  claim  is  presented,  and 
after  an  auditing  (that  is,  a  hearing)  by  the 
guardians  of  the  city  treasury,  not  of  other 
people's  money,  already  assigned  and  set  over 
to  them,  the  account  is  allowed  and  ordered 
to  be  paid,  if  these  guardians  find  that  there 
is  a  debt  against  the  city  which  Is  due  and 
payable.  In  no  other  way  may  a  claim 
against  a  city  be  paid.  If  the  service  and 
materialmen  have  no  demands  against  the 
dty,  as  contended  by  the  city  in  the  present 
case,  and  they  do  not  daim  that  the  city 
Is  indebted  to  them,  then  they  may  not  file 
claims  with  the  conncll  for  allowance  and 
payment,  and  they  can  never  get  a  cent. 
The  dty  does  not  owe  them  anything,  and 
the  council  has  no  business  to  hear  them,  or 
to  order  any  warrant  to  issue  for  payment 
If  there  be  indebtedness,  and  the  city  is  tbe 
one  Indebted,  then  the  claimants  shall  so 
swear,  and  bave  their  demands  audited  and 
established  as  part  of  tbe  indebtedness  of  tbe 
dty.  Such  is  the  law,  and  such  Is  the  only 
conclusion  to  be  drawn  from  the  reading  of 
the  law.  As  we  have  said,  in  no  other  way 
can  a  claim  be  established  and  paid,  as  the 
law  now  stands.  Elzpediency  and  emergen- 
cies arising  out  of  extravagance  or  misfortune 
have,  we  think,  led  and  forced  city  officials 
in  Montana  and  elsewhere  to  adopt  a  plan 
such  as  suggested  by  counsel.  If  the  law  did 
not  require  indebtedness  to  be  first  incurred, 
and  thereafter  to  be  found  In  the  way  fixed 
by  tbe  Code,  supra,  then,  with  money  to  pay 
on  band,  thoe  could  be  instantaneous  cash 
transactions,  perhaps,  such  and  under  such 
conditions  as  would  not  create  debts. 

Tbe  Great  Falls  Case  (State  y.  City  of 
Great  Falls,  19  Mont  518,  48  Pac.  15)  Is  not 
in  point  as  an  authority  in  support  of  the 
contention  of  the  defendants  In  the  case  at 
bar.  That  case  is  authority  for  thp  proposi- 
tion that  a  contract  does  not  create  an  indebt- 
edness, such  as  Is  prohibited  by  the  constitu- 
tion, when  the  dty  making  the  contract  is 
antborized  by  statute  to  levy  a  special  tax 
expressly  for  the  payment  of  such  contract 
liability.  In  such  a  case  the  liability  is  spe- 
dal,  and  is  limited  to  the  amount  of  the  spe- 
cial tax  levied,  and  tbe  property  and  the  cred- 
it of  tbe  city  are  not  liable  to  tbe  creditor 
holding  claims  payable  out  of  that  tax.  The 
dty  library  fund,  referred  to  in  tbe  pleadings, 
Is  raised  by  special  tax  for  library  purposes. 
Tbe  liabilities  referred  to  In  the  case  under 


consideration  now,  and  the  payment  of  which 
the  plaintiff  seeks  to  enjoin,  are  general,  and 
the  city  cannot  escape  liability  by  Itself  ap- 
propriating general  funds  and  calling  such  an 
appropriation  an  "assignment"  This  is  clear 
from  the  reasoning  of  the  opinion  rendered  by 
this  court  in  the  Helena  Case,  which  opinion 
we  have  no  idea  should  be  disapproved.  The 
learned  Justice  who  wrote  that  opinion  went 
exhaustively  into  the  matter,  and  compared 
tbe  many  authorities  bearing  upon  the  sub- 
ject both  those 'Of  our  own  court  and  those 
of  other  courts  of  last  resort,  and  said:  "In 
view  of  these  holdings,  we  can  conceive  of  no 
possible  ground  for  the  supposed  distinction 
between  an  indebtedness  for  current  ex- 
penses, payable  out  of  the  current  revenues, 
and  one  for  the  payment  of  whicb  no  pro- 
vision has  been  made,  and  for  which  tbe  ci^ 
is  generally  liable."  It  Is  not  for  us  to  sug- 
gest to  unfortimate  cities  or  people  how  they 
may  escape  tbe  consequences  of  misfortune 
or  extravagance.  We  are  to  declare  the  law 
as  we  find  it 

The  court  below  erred  in  refusing  tbe  in- 
junction prayed  for.  Such  injunction  should 
not  prevent  the  city  from  paying  all  valid 
claims  against  funds  raised  by  tax  especially 
authorized  by  law  for  tbe  purpose  of  paying 
such  claims.  No  other  logical  conclusion  can 
be  arrived  at  after  reading  tbe  Code,  Bnpra, 
and  the  decision  In  the  Helena  Case.  Tbe 
question  of  the  validity  or  nonvalldlty  of  tbe 
claims  of  plaintift  against  the  dty,  referred  to 
in  the  pleadings,  is  not  before  ua  for  decision. 

Reversed  and  remanded. 

BRANTLT,  C.  J.  I  concur.  1  desire  to 
say  further  that  I  cannot  see  any  escape  trom 
the  conclusion  reached  In  the  Helena  Cac;e. 
The  section  of  the  constitution  discussed  and 
applied  therein  is  dear  and  explicit  in  its  pro- 
visions,—so  much  so  that  It  does  not  admit 
of  but  tbe  one  construction.  To  undertake  to 
assign  to  it  any  other  or  different  meaning 
would  be  an  attempt  to  fritter  away  tbe  whole- 
some restraint  imposed  for  wise  purposes  up- 
on tbe  legislature,  and  thus  upon  all  mnnld- 
pal  corporations  created  by  it  Nor  is  there 
any  escape  from  the  conclusions  of  Mr.  Jus- 
tice MIT/BUKN  as  to  the  proper  construction 
of  the  provisions  of  tbe  statute  touching  the 
payment  of  claims  against  tbe  municipality. 
It  is  the  duty  of  the  courts  to  declare  the  law 
as  It  Is,  and  not  to  exercise  their  ingenuity  in 
trying  to  devise  means  by  whicb  Its  clear  and 
explicit  injunctions  may  be  evaded.  What  is 
said  in  tbe  latter  part  of  the  Helena  Case  la 
obiter,  and  may  not  be  treated  as  of  any  blnd> 
ing  force  whatever. 

PiaOTT,  .T.  (dissenting).  I  believe  tbe  de- 
cision in  State  v.  City  of  Great  Falls,  19 
Mont  518,  49  Pac.  15,  to  be  correct  in  mat- 
ter of  substantive  law,  and  tbat  it  does  not 
support  the  contention  of  the  defendants  in 
tbe  case  at  bar.  I  believe,  also,  tbe  course 
of  reasoning  and  the  condusiopa  an^u 
Digitized  by  VjOO^ 
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upon  tbe  questions  presented  In  State  t.  City 
of  Helena,  24  Mont  521.  63  Pac.  89,  55  L.  R. 
A.  336,  81  Am.  St  Rep.  463,  to  be  correct, 
and  that  tbe  opinion  should  not  be  disapprov- 
ed. Thus  far  I  agree  with  my  Brethren. 
But  I  do  not  concur  with  them  in  the  view 
that  section  6  of  article  13  of  the  constitu- 
tion prohibits,  or  that  the  existence  of  sec- 
tions 4811  and  4812  of  the  Political  Code 
prevents,  the  payment  of  the  claims  Involved 
in  the  present  controversy.  I  am  Inclined  to 
tbe  opinion  that  these  claims  are  not,  under 
the  circumstances  shown  by  the  evidence, 
debts  of  tbe  city,  within  tbe  meaning  of  the 
constitutional  Inhibition;  nor  do  I  think  that 
the  opinion  In  the  Helena  Case,  when  ap- 
plied to  the  facts  of  that  case,  and  read  as  a 
whole,  either  declares  or  suggests  that  such 
claims  would  increase  tbe  indebtedness.  I 
tbink  the  court  below  was  right  In  refusing 
the  injunction.  I  therefore  dissent  from  the 
Judgment  of  reversal. 


STATE  ex  rel.  PRESCOTT  v.  DISTRICT 
COURT  OP  THIRD  JUDICIAL  DIS- 
TRICT OF  MONTANA  et  «1. 

(Supreme  Court  of  Moutaua.     Oct  27,  1902.) 

DISTRICT  COURT— APPEAL  FROM  JUSTICE— MO- 
TION TO  DISMISS— JURISDICTION 
— CBRTIORARI. 

1.0ode  Civ.  Proc.  |  1763,  provides  that, 
where  the  sureties  of  the  party  appealiug  from 
a  justice  to  the  district  court  do  not  justify 
npon  notice,  "the  appeal  must  be  regarded  as 
if  uo  such  undertaking  had  been  given." 
H«ld  that,  as  the  district  court  has  jarisdiction 
of  a  motion  to  dismiss  an  appeal  in  which  the 
sureties  have  not  so  justiiied,  certiorari  to  re- 
vietr  an  order  refusing  to  dismiss  such  au  ap- 
peal will  be  denied,  as  not  the  proper  remedy; 
It  being  limited  to  proceedinKS  in  which  the 
court  has  exceeded  its  Jurisdiction. 

Application  for  a  writ  of  certiorari,  on  tbe 
gelation  of  A.  K.  Prescott,  to  review  an 
order  of  tbe  district  court  of  the  Third  judi- 
cial district  refusing  to  dismiss  an  appeal 
from  a  justice's  court    Application  denied. 

Jno.  W.  .Tnmes,  for  plaintiff. 

PiaOTT,  .T.  This  is  an  application  for  a 
writ  of  certiorari  to  review  an  order  of  the 
district  court  of  Deer  I>odge  county  refusing 
to  dismiss  an  appeal  taken  to  the  court  from 
a  judgment  In  a  justice's  court.  From  the 
affidavit  flled  in  support  of  tbe  application  It 
appears,  prima  facte,  that  the  plaintiff  re- 
covered judgment  against  one  Thomas  in 
the  court  of  the  justice  of  the  peace.  Thomas 
duly  appealed  therefrom  to  the  district  court, 
and  gave  the  undertaking  required  by  law. 
The  plalntifl,  availing  himself  of  the  privilege 
granted  by  section  1763  of  the  Code  of  Civil 
Procedure,  duly  excepted  to  the  sufficiency  of 
the  sureties  on  the  imdertaklng  given  to  ef- 
fectuate the  appeal.  It  Is  alleged,  and  for 
the  purpose  of  tbe  present  proceeding  we  as- 
sume, without  deciding,  that  the  sureties,  or 
«thers  in  their  plhce,  did  not  justify  upon  no- 


tice, as  Is  required  by  tbe  following  provision 
of  section  1763,  supra:  "The  adverse  party 
may  except  to  the  sufficiency  of  the  sureties 
within  Ave  days  after  the  filing  of  the  un- 
dertaking, and  unless  they  or  other  snretles 
justify  before  tbe  justice  or  Judge  within 
Ave  days  thereafter,  upon  notice  to  the  ad- 
verse party,  to  the  amounts  stated  in  their 
affidavits,  tbe  appeal  must  be  regarded  as  if 
no  such  undertaking  bad  been  given."  It 
further  appears  tliat  the  plaintiff  moved  the 
district  court  to  dismiss  the  appeal  on  the 
ground  that  notice  of  the  justification  by 
tbe  sureties  was  not  given  or  served  as  pro- 
vided by  the  statute  quoted.  The  motion  to 
dismiss  was  denied,  and  the  refusal  of  the 
court  to  grant  the  motion  is  asserted  to  have 
been  in  excess  of  tbe  court's  jurisdiction. 
The  purpose  of  this  application  is  to  annul 
the  order  refusing  to  dismiss  the  appeaL 

Upon  tbe  presentation  of  the  petition,  coun- 
sel for  the  plalntlft  stated  that  the  facts  re- 
cited In  tbe  affidavit  demand  tbe  application 
of  the  rule  declared  In  State  t.  Napton,  24 
Mont  450,  62  Pac.  686,  but  the  present  case 
Is  wholly  unlike  tbe  case  which  counsel  cites 
in  support  of  his  position.  In  the  Napton 
Case  tbe.  district  court  had  proceeded  by  mak- 
ing an  order  in  an  action  of  which  it  did 
not  have  jurisdiction.  There  Allen  recovered 
before  a  justice  of  the  peace  a  judgment 
agahist  Gibl)3,  and  Gibbs  appealed  to  tbe 
district  court  Thereupon  Allen  excepted  to 
tbe  sufficiency  of  the  sureties  on  the  under- 
taking. None  of  the  sureties  justified,  nor 
was  notice  that  they  would  justify  ever  giv- 
en, nor  did  Alien  waive  justification.  When 
the  transcript  on  appeal  was  lodged  with  tbe 
clerk  of  the  district  court,  Allen  moved  to 
dismiss  the  appeal  upon  the  ground  that  tbe 
sureties  had  not  justified  as  required  by 
statute,  which  motion  the  court  denied. 
Thereafter  the  district  court,  by  order,  requir- 
ed Allen  within  30  days  to  file  an  undertak- 
ing in  the  sum  of  $300,  conditioned  accord- 
ing to  the  statute.  In  default  of  which  tbe 
action  should  stand  dismissed  at  plaintifTs 
costs.  We  held  that  the  district  court  had 
no  jurisdiction  of  the  action,  and,  of  course, 
was  without  power  to  dismiss  it,  or  to  order 
a  dismissal,  unless  Allen  complied  witb  the 
conditions  Imposed  by  the  court  The  or&v 
requiring  the  undertaking  to  be  filed,  and 
declaring  that  the  action  should  stand  dis- 
missed Id  default  thereof,  we  declared  void 
for  lack  of  jurisdiction,  and  for  that  reason 
annulled  the  order.  Inquiry  touching  the 
jurisdiction  of  tbe  court  to  deny  the  moticm 
to  dismiss  tbe  appeal  was  not  pertinent  and 
the  question  was  therefore  reserved.  It  was 
reserved  not  because  there  was  any  serious 
question  in  respect  of  what  tbe  answer 
should  be,  but  merely  because  the  question 
wns  not  involved  in  the  case. 

Tbe  application  Is  without  merit.  In  tbls 
state,  certiorari  Is  a  remedy  which  may  be 
successfully  Invoked  only  when  an  Inferior 
tribunal,  board,  or  officer  exercising  judicial 
functions  has  exceeded  its  or  his  jurisdiction. 


Mout.) 


FINLEN  V.  HEINZE. 


517 


and  tlie  review  may  not  extend  beyond  a  de- 
termination whetlier  autliority— that  is,  juris- 
diction—has been  regularly  piuraued.  Such  Is 
the  settied  rule,  which  has  so  frequently  been 
announced  by  this  court  that  reference  to 
the  cases  is  unnecessary. 

Now,  the  question  of  whether  or  not  the 
district  court,  even  if  it  was  without  jurisdic- 
tion of  the  action,  should  have  dismissed  the 
appeal,  cannot  be  InTCStigated  in  the  present 
proceeding.  Let  it  be  granted  that  the  court 
bad  no  jurisdiction  of  the  action.  It  had  ju- 
risdiction of  the  motion  to  dismiss  the  ap- 
peal,— that  is  to  say,  it  possessed  the  power 
to  bear  and  determine  the  motion,— and  such 
power  necessarily  implies  authority  to  de- 
cide wrong  as  well  as  right  Hence  the  dis- 
trict court  regularly  pursued  Its  authority, 
and  its  ruling  upon  the  motion  to  dismiss  the 
appeal  was  neither  without  nor  in  excess  of 
its  Jorlsdiction.  If  the  ruling  was  erro- 
neous, correction  may  be  had  at  the  proper 
time  and  in  the  appropriate  way.  We  re- 
mark. In  passing,  that  the  annulment  of  the 
court's  refusal  to  dismiss  the  appeal  could 
not.  as  it  seems,  aid  the  plaintiff,  for  annul- 
ment of  the  refusal  would  simply  leave  the 
case  In  the  condition  it  was  at  the  time  the 
DLotion  was  submitted.  But  however  this 
may  be.  It  Is  manifest  that  certiorari  is  not 
the  remedy  for  the  supposed  wrong  of  which 
the  plaintiff  complains. 

The  application  is-  therefore  denied,  and 
the  proceeding  dismissed.    Denied. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


FINLEN  y.  HEINZK  et  al. 
(Supreme  Court  of  Moutaua.     Nov.  10,  1902.) 
Sin>REME  COURT— APPELLATE  JURISDICTION- 
POWER  OF  LEGISLATURE  TO  LIMIT. 

1.- Const,  art.  8,  I  3,  provides  that  "the  ap- 
pellate jurisdiction  of  the  supreme  court  shall 
extend  to  all  cases  at  law  and  in  equity,  sub- 
ject, however,  to  such  limitations  and  regula- 
tions as  may  be  prescribed  by  law."  Section 
15  declares  that  "writs  of  error  and  appeals 
shall  be  allowed  from  the  decisions  of  the  snid 
district  conrts  to  the  supreme  court  under  such 
regulations  as  may  be  prescribed  by  law."  Held, 
that  the  power  of  limitation  given  to  the  legis- 
lature by  section  3  does  not  authorize  it  to  lim- 
it absolutely  the  appellate  jurisdiction  of  the 
supreme  court,  to  tne  extent  of  cutting  off  all 
right  of  appeal,  but  merely  enables  the  legisla- 
ture to  enact  reasonable  regulations  as  to  the 
time  in  which  and  the  mode  by  which  an  appeal 
is  to  be  taken. 

Milbum,  J.,  dissenting. 

On  motion  for  rehearing.    Denied. 
For  former  opinion,  see  69  Pac.  829. 

BKAN'TLY,  0.  X  Immediately  after  the 
Miginal  opinion  was  filed  in  this  cause,  in 
Jtily  of  this  year  (27  Mont.  — ,  69  Pac.  829), 
counsel  for  the  defendants  filed  a  motion  for 
a  rehearing.  This  motion  was,  after  argu- 
ment and  further  consideration  of  the  ques- 
tions Involved,  denied;  Mr.  .Justice  MIL- 
BUKX  dissenting.  The  time  for  the  sum- 
mer  vacation    having    arrived,    it   was    not 


practicable  for  the  court  to  reduce  to  writ- 
u  )i  uuuitiuunl  reasons  in  support  of  the  con- 
clusions announced  In  the  former  opinion. 
While  a  majority  of  the  court  deemed  the- 
reasons  for  its  action  upon  the  motion  al- 
ready suffleiently  stated,  it  was  thought  ad- 
visable, when  the  court  convened  again,  to 
elaborate  them  in  certain  respects,  in  or- 
der to  dispose  of  suggestions  made  upon  the 
argument  of  the  motion,  as  well  as  to  call 
attention  to  matters  not  theretofore  advert- 
ed to. 

1.  It  was  earnestly  and  plausibly  argued 
by  counsel  that  it  was  the  intention  of  the 
constitutional  convention,  as  shown  by  the 
use  of  the  clause,  "subject,  however,  to  sucb 
limitations  and  regulations  as  may  be  pre- 
scribed by  law"  (Const,  art.  8,  i  3),  to  grant 
to  the  legislature  the  power  to  limit  abso^ 
lutely  the  appellate  jurisdiction  of  this  court, 
even  to  the  extent  of  cutting  off  the  right 
of  appeal  in  all  cases,  if  it  should  so  desire. 
This  result,  they  say,  follows  from  the  usual 
and  ordinary  definition  of  the  word  "limita- 
tion," namely,  "The  act  of  bounding  or  cir- 
cumscribing; the  fixing  of  a  limit  or  restric- 
tion." It  is  the  duty  of  this  court  to  in- 
terpret the  constitution  In  its  entirety,  and  to- 
endeavor  to  discover  what  its  meaning  is  as 
a  whole;  giving  to  each  word  and  phrase  the 
definition  which  will  make  it  consistent  and 
harmonious  with  other  words  and  phrases 
contained  In  It  upon  the  same  subject;  ex- 
ercising the  utmost  care  not  to  Impose  re- 
strictions where  none  were  intended,  nor  to 
enlarge  the  meaning  in  any  particular  so  as 
to  effect  results,  or  make  it  confer  powers, 
not  contemplated  by  its  framers.  This  must 
be  done  by  a  study  of  the  language  employ- 
ed, giving  to  each  word  its  ordinary  signi- 
fication, unless  it  is  apparent  that  it  Is  used 
In  some  special  or  different  sense.  Refer- 
ence may  also  be  had  to  the  history  of  our 
judicial  system,  and  the  conditions  existing 
at  the  time  the  constitution  was  adopted. 
In  the  former  opinion  the  clause  in  question 
was  held  not  to  be  open  to  the  interpretation 
contended  for  by  the  defendants,  for  the  rea- 
son that  It  must  be  construed  In  connection 
with  the  grant  of  appellate  power  contained 
In  the  preceding  clause,  and  such  a  meaning- 
given  to  it  as  will  permit  both  to  stand.  We 
did  not  deem  it  possible  that  the  convention 
Intended  Itself  to  be  understood  as  granting 
plenary  appellate  jurisdiction  to  this  court, 
coupled  with  a  right  Impliedly  reserved  to 
the  citizen  to  invoke  it,  and  at  the  same  lime 
to  declare  that  the  jurisdiction  should  be- 
used  or  the  right  exercised  only  at  the  option 
and  by  the  express  permission  of  the  legis- 
lative assembly.  That  this  was  not  the  in- 
tention is  manifest  from  the  provision  con- 
tained In  section  15  of  the  same  article, 
which  declares,  "Writs  of  error  and  appeals- 
shall  be  allowed  from  the  decisions  of  the 
said  district  courts  to  the  supreme  court  un- 
der such  regulations  as  may  be  prescribed  by 
law."  It  will  be  noted  that  the  expression 
is.  "(ho  (leciMi'ins";  tliat  is.  all  the  decisions. 
There  Is  no  limitation  whatever  as  to  any 
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particular  character  of  decision,  but  the  ex- 
pression Includes  every  decision,  of  whatevw 
character.  Certainly,  this  must  be  construed 
In  the  light  of  the  conditions  and  exceptions 
existing  at  the  time  the  constitution  was 
formulated  and  adopted;  but  this  court  la 
not  permitted  to  go  further,  and  give  an  Im- 
port to  the  language  of  section  3,  supra, 
which  would  practically  destroy  the  Import 
of  the  clear  statement  contained  In  section 
16,  quoted.  This  latter  seems  to  have  been 
inserted  ex  Industrla  to  give  scope  and  mean- 
ing to  the  limitation  clause,  so  that  there 
could  be  no  mistake  as  to  its  intended  signi- 
fication. If  the  contention  of  the  defendants 
should  be  sustained,  then  the  powers  of  this 
court,  except  Its  power  under  the  six  original 
writs  enumerated  in  section  3,  would  be  held 
In  abeyance  until  the  legislature  should 
choose  to  grant  it  permission  to  exercise 
them.  This  would,  of  course,  be  of  no  mo- 
ment, were  it  clear  from  any  express  decla- 
ration that  such  was  the  Intention  of  the  con- 
vention; but  there  being  no  such  expressly 
declared  intention,  and  the  declaration  con- 
tained in  section  15  being  Inconsistent  with 
such  a  purpose,  we  were  constrained  to  adopt 
and  adhere  to  the  Interpretation  given  to  the 
limitation  clause  contained  Ui  section  3.  We 
are  confirmed  In  this  view  by  an  examination 
of  the  organic  act  creating  the  territorial  Ju- 
dicial system,  after  which  our  present  sys- 
tem was  modeled  in  several  particulars,  and 
of  the  decisions  which  have  discussed  and 
defined  the  Jurisdiction  of  the  appellate  court 
established  thereby.  Section  9  of  this  act 
declares  "that  the  Judicial  power  of  said  ter- 
ritory shall  be  vested  In  a  supreme  court,  dis- 
trict courts,  probate  courts,  and  In  Justices 
of  the  peace."  Then,  after  providing  for  the 
organization  of  the  supreme  and  district 
courts,  It  proceeds:  "The  Jurisdiction  of  the 
several  courts  herein  provided  for,  both  ap- 
pellate and  original,  and  that  of  probate 
courts  and  of  Justices  of  the  peace  shall  be 
limited  by  law:  provided,  that  *  •  *  said 
supreme  and  district  courts  respectively  shall 
possess  chancery  as  well  as  common  law  Ju- 
risdiction." Then  follows  the  further  provi- 
sion: "Writs  of  error,  bills  of  exception,  and 
appeals  shall  be  allowed  in  all  cases  from 
the  final  decisions  of  said  district  courts  to 
the  supreme  court,  under  such  regulations  as 
may  be  prescribed  by  law."  It  requires  but 
a  cursory  examination  of  these  provisions  to 
induce  the  conclusion  that  the  constitutional 
convention.  In  formulating  sections  3  and 
15,  supra,  had  them  In  mind,  and  intended 
to  embody  them  as  nearly  as  might  be  in  the 
organic  law  of  our  state,  so  that  upon  the 
change  to  statehood  there  might  be  as  little 
departure  as  possible  from  the  system  al- 
ready established.  It  would  seem  that  the 
clause  declaring  that  the  appellate  Jurisdic- 
tion of  the  supreme  court  should  be  limited 
by  law  was  a  sufficient  warrant  to  the  leg- 
islature to  declare  that  In  certain  cases  ap- 
peals should  not  lie;  yet  the  territorial  su- 
preme court  (Payne  v.  Davis,  2  Mont.  381) 


held,  In  considering  this  provision,  that  It  con- 
ferred no  power  to  takfe  away  the  right  of 
appeal  in  any  case.  After  referring  to  the 
language  last  above  quoted,  the  court  said: 
"Under  this  provision,  the  legislative  assem- 
bly has  the  power  to  define  the  mode  and 
manner  of  the  proceedings  by  which  appeals 
can  be  taken  to  this  court  But  it  has  no 
authority  to  limit  the  appellate  Jurisdiction 
of  this  court,  and  deprive  any  party  of  his 
right  to  be  heard  on  appeal  In  any  case." 
And  this  view  is  entirely  In  accord  with  that 
stated  by  the  supreme  court  of  the  United 
States  In  Perrto  v.  Higley,  87  U.  S.  375,  22 
L.  Ed.  383,  wherein  that  court  held  that 
these  provisions  did  not  authorize  legislation 
which  limited  or  Impaired  the  Jurisdiction 
of  the  territorial  supreme  or  district  courts. 
See,  also,  Cbumasero  t.  Potts,  2  Mont.  242; 
Gallagher  v.  Basey,  1  Mont  4G2;  U.  S.  v.  En- 
sign, 2  Mont  401;  Kleinschmidt  v.  McAn- 
drews,  4  Mont  32,  5  Paa  281.  This  court 
has  heretofore,  and  since  the  adoption  of 
the  constitution,  declared  substantially  the 
same  conclusion.  In  Uoyd  v.  Sullivan,  V 
Mont  677,  24  Pac.  218,— a  case  which  arose 
after  the  establishment  of  the  state  govern- 
ment,—an  appeal  was  taken  by  the  plain- 
tiff In  an  election  contest  from  an  order  de- 
nying him  a  new  trial.  It  was  contended 
by  the  respondent  that  the  appeal  did  not 
He.  The  statute  did  not  In  express  terras 
permit  an  appeal  in  such  cases,  but  did  allow, 
generally,  appeals  from  orders  denying  new 
trials.  The  court  overruled  the  contention, 
however,— citing  Payne  v.  Davis,  suiwa,— 
and  bdd  that  these  constitutional  provisions, 
when  construed  together,  extended  the  appel- 
late Jorlsdictlon  of  this  court  to  all  cases, 
actions,  and  proceedings  which  have  finally 
been  decided  by  the  district  cowrt  including 
an  appeal  from  an  order  denying  a  motion 
for  a  new  trial  In  an  election  contest,  and 
that  the  right  thus  guarantied  Is  a  subsbm- 
tial  one.  It  thus  becomes  clear  that  parties 
litigant  have  the  right  of  appeal  from  all  the 
decisions  made  In  the  progress  of  the  case, 
and  that  this  court  has  Jurisdiction  to  bear 
and  determine  them,  subject  only  to  such 
reasonable  limitations  and  regulations  as  the 
legislature  may  enact  affecting  the  time  with- 
in which  and  the  mode  by  which  the  appeal 
may  be  taken.  The  only  exceptions  to  this 
broad  statement  of  the  rule  are  Judgments 
In  contempt,  and  perhaps  orders  made  in  a 
few  summary  proceedings,  in  which  appeals 
were  not  allowed  under  the  organic  act  and 
may  therefore  be  deemed  to  have  been  im- 
pliedly excepted  from  the  general  pravlslons 
of  the  constitution.  The  cases  cited  by  coun- 
sel, such  as  U.  S.  V.  More,  3  Cranch.  172,  2 
L.  Ed.  397;  Durousseau  v.  U.  S..  6  Crancb, 
312,  3  L.  Ed.  232;  Wiscart  v.  Dauchy,  3  DalL 
327.  1  L.  Btl.  619;  Robinson  v.  BalUieul,  2 
Tex.  161;  Yarbrough  v.  State,  Id.  528;  and 
State  V.  Daugherty,  6  Tex.  3,— and  similar 
cn.sfts,  being  bnsed  upon  different  constlta- 
tioual  provisions,  do  not  apply. 
2.  Counsel  insisted  that  this  court  was  to 
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«rror  In  declaring  that  the  appeal  was  taken 
in  good  faith,  and  in  basing  this  declaration 
upon  the  statement  "that  the  same  appears 
from  the  assignment  of  errors."  In  deter- 
mining -whether  the  plaintlS  was  entitled  to 
the  relief  demanded  pending  the  appeal,  ref- 
««nce  must  of  necessity,  be  had  to  the  as- 
signments of  error  and  the  record,  In  order  to 
-determine  -whether  the  appeal  -was  taken  In 
good  faith.  Of  course,  this  court  did  not 
-wish  to  be  understood  as  having  confined  Its 
preliminary  examination  of  the  record  to  the 
Ust  of  errors  assigned  therein,  -without  look- 
ing further,  to  see  If  there  were  matters 
-In  the  record  npon  which  the  assignments 
were  predicated.  This  the  court  did;  and 
baring  found  that  such  was  the  case,  and 
that  Important  and  doubtful  questions  were 
raised,  and,  further,  that  a  correct  solution 
of  them  would  require  a  careful  Investlga- 
-tion  of  the  authorities.  It  was  thought  that  a 
sutHcIent  case  was  made  out  to  authorize  the 
issuance  of  the  writ,  to  prevent  the  partial 
■or  total  destruction  of  the  estate  Involved 
t»efore  the  appeal  could  finally  be  reached 
-and  disposed  of. 

3.  Much  was  said  in  the  argument  to  the 
■effect  that,  whatever  powers  this  court  has 
onder  the  constitution.  It  has  no  power  to 
feverse  or  modify,  upon  an  application  of  this 
-character,  the  judgment  rendered  upon  the 
merits  by  the  district  court.  This  the  court 
<lld  not  do  nor  Is  this  the  effect  of  the  relief 
granted.  That  Judgment  stands  as  rendered, 
without  modlflcatlon,  and  will  remain  in  full 
force  until  reversed,  modified,  or  affirmed  up- 
on a  final  hearing.  The  only  effect  of  the 
init  is,  and  will  be,  to  preserve  the  mine 
imtO  the  disposition  of  the  appeaL 

For  these  additional  reasons,  we  were,  and 
-still  are,  of  the  opinion  that  the  writ  was 
properly  Issued,  and  that  the  motion  for  a 
Tehearing  should  be  dented.    Motion  denied. 

PIGOTT,  J.,  concurs. 

MTLBURN.  J.  I  dissented  from  the  order 
-denying  the  motion  for  another  bearing,  be- 
-cause  I  desired  to  bear  further  argument 
The  briefs  of  counsel  in  support  of  the  mo- 
tion were  such  as  to  cause  me  to  think  that 
I  migbt  have  been  mistaken  In  the  ded- 
«lon  at  which  I  arrived  In  the  case,  and  I 
was  willing  to  grant  a  rehearing,  although 
the  argument  of  the  counsel  In  said  briefs 
^id  not  convince  me  that  I  had  arrived  at  a 
wrong  conclusion. 


«TATB   ez   rel.   GILCHRIST   ▼.   WESTON, 

Ck>uuty  Clerk. 
-(Snpreme  Court  of  Montana.     Nov.  10,  1002.) 

«l,ECTIONa-COUNTY  CENTRAI.  COMMITTEES- 
CONTESTS— DECISION  BY  STATE  CONVENTION 
—EFFECT— VOTING— BALLOTS— PARTY  NAMB- 
MANDAMUS— JURISDICTION. 

1.  Where,    by   reason   of   dissenntons   In   the 
central  committee  of  ttie  Democratic  party  of  a 

5  1.  Sm  ElecUons,  vol.  IS,  Cent.  Dig.  i  120. 


county,  the  committee  divided,  ^  and  each  fac- 
tion elected  delegates  to  attend  the  state  con- 
vention, and  the  contest  so  occasioned  was  pre- 
sented to  the  state  convention  on  the  applica- 
tion of  the  delegates  of  both  factions  for  seats, 
and  the  state  convention  decided  snrh  contest 
before  any  candidates  for  county  offices  were 
nominated,  the  decision  so  made  was  conclu- 
sive, and  the  candidates  subsequently  nominat- 
ed by  the  successful  faction  were  entitled  to 
have  their  names  printed  on  the  official  ballot 
under  the  narty  name. 

2.  Where  a  contest  between  the  delegates  of 
two  factions  in  a  state  convention,  was  sub- 
mitted for  decision,  and  the  vote  on  the  issue 
disclosed  a  clear  majority  of  ail  the  delegates 
present  in  favor  of  one  of  the  contesting  dele- 
eations,  without  the  votes  of  such  contesting 
delegates,  the  fact  that  such  delegates  voted 
on  the  que»tlan  was  immaterial. 

8.  Where  the  county  clerk  and  recorder  er- 
roneously refused  to  place  the  names  of  all 
the  candidates  on  the  official  ballot  who  had 
been  nominated  by  one  faction  of  a  political 
party,  on  the  gronud  that  the  opposing  faction 
was  legally  entitled  to  the  use  of  the  party 
name,  the  court,  in  mandamus  to  compel  the 
clerk  to  print  the  name  of  one  of  the  candi- 
dates so 'excluded  on  the  ballot,  had  jurisdic- 
tion to  decide  the  entire  controversy,  and  re- 
Snire  the  printing  of  the  names  of  all  the  can- 
idates  so  erroneously  excluded. 

Application  by  the  state,  on  relation  of  M. 
P.  Gilchrist,  for  mandamus  against  John 
Weston,  as  county  clerk  and  recorder  of  Silver 
Bow  county,  Mont.,  to  compel  respondent  to 
place  relator's  name  on  the  ballot  to  be  voted 
at  the  November,  1902,  election,  as  a  Demo- 
cratic candidate  for  election  as  district  judge. 
Granted. 

Application  for  writ  of  mandamus.  The 
facts  out  of  which  this  controversy  arose,  w> 
far  as  a  statement  of  them  Is  necessary  to 
present  the  questions  Involved,  are  the  fol- 
lowing: On  September  6,  1002,  one  George 
H.  Casey,  the  chairman  of  the  central  com- 
mittee of  the  democratic  party  of  Silver  Bow 
county,  gave  notice  that  a  meeting  of  the 
committee  would  be  held  on  September  11th, 
at  8  o'clock  In  the  evening,  at  one  of  the 
court  rooms  of  the  district  court  In  the  city 
of  Butte,  tbe  particular  room  being  desig- 
nated In  the  notice.  The  purpose  of.  the  meet- 
ing, as  disclosed  by  the  notice,  was  to  desig- 
nate a  date  and  to  select  a  place  for  holding 
a  cotmty  convention  of  the  Democratic  party 
to  nominate  candidates  for  all  offices  to  be 
filled  by  the  electors  of  tbe  county  at  the 
general  election  to  be  held  on  November  4th, 
including  a  candidate  for  district  judge  and 
members  of  the  legislative  assembly,  and  to 
select  delegates  to  the  state  convention  to  be 
held  at  Bozeraan  on  September  23d;  to  ap- 
portion delegates  to  the  various  precincts  In 
the  county;  to  fix  tbe  date  and  to  name  the 
places  for  primaries  for  the  choice  of  dele- 
gates to  the  county  convention;  and  to  trans- 
act such  other  business  as  might  properly 
come  before  the  committee.  As  early  as  the 
date  of  the  notice  there  bad  developed  a  dif- 
ference of  opinion  between  the  chairman  and 
some  of  the  members  of  the  committee  as  to 
whether  the  power  to  fill  vacancies  In  the 
membership  of  the  committee  was  lodged  la 
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the  cbairman  or  In  the  committee,  the  chair- 
man assertlDg  that  the  convention  which  had 
selected  him  In  1000  had,  by  resolution  ex- 
pressly 80  providing,  clothed  him  with  sacb 
power.  There  was  also  a  division  of  opinion 
among  the  members  of  the  committee^  as  well 
as  among  the  electors,  as  to  party  policies  In 
the  county.  This  division  of  opinion  bad  re- 
sulted In  a  factional  fight  for  the  control  of 
the  committee  by  the  opposing  factions,  and, 
through  this  means,  for  the  control  of  local 
party  arrah*s.  Under  the  rule  established  by 
party  usage,  the  committee  should  have  been 
composed  of  52  members,  1  for  each  voting 
precinct  In  the  county  at  the  close  of  the 
campaign  of  1900;  but  for  some  reason,  not 
stated,  7  ont  of  the  62  precincts  were  not 
represented,  no  appointments  having  been 
made  for  them.  It  was  claimed  by  the  chair- 
man that  there  were  also  other  vacancies  oc- 
casioned by  death  or  removal  of  certain  mem- 
bers of  the  committee  from  the  state  or 
county.  Before  the  committee  assembled,  the 
chairman  appointed  persons  from  the  dif- 
ferent precincts  to  flU  all  vacancies  existing 
at  the  date  of  the  call,  and  added  one  mem- 
ber for  a  precinct  lately  created  by  the  lH>ard 
of  county  commissioners.  In  all,  the  chair- 
man made  16  appointments,— 8  for  the  pre- 
cincts for  which  no  appointments  had  there- 
tofore been  made,  and  8  for  vacancies  which 
be  claimed  had  occurred  by  death  or  change 
of  residence.  When  the  chairman  went  to 
the  place  of  the  meeting  at  the  appointed 
hour,  he  found  present,  either  in  person  or 
by  proxy,  41  of  the  old  members,  and  the 
16  members  lately  appointed  by  himself.. 
The  courtroom  was  filled  with  a  crowd  com- 
posed partly  of  persons  attracted  by  curiosity, 
but  mainly  of  the  adherents  of  the  rival  fac- 
tions. Confusion  prevailed,  and  the  chairman, 
after  attempting  to  call  the  committee  to  or- 
der, announced  that  no  business  would  be 
transacted  until  the  ball  should  be  cleared. 
The  crowd  refused  to  rethre  from  the  hall, 
and  after  much  delay,  during  which  the  chair- 
man refused  to  proceed  with  the  business  in 
hand  because  of  the  disorder,  a  portion  of  the 
committee,  under  the  leadership  of  one  P.  J. 
Gllllgan,  the  secretary  of  the  committee, 
adopted  a  resolution  deposing  the  chairman 
from  office,  and  proceeded  to  elect  another  in 
his  stead.  The  person  selected  for  chairman 
in  this  way  was  one  .Tames  H.  Lynch.  There- 
upon. Chairman  Casey  entertained  and  de- 
clared carried  a  motion  for  adjournment. 
This  motion  Included  a  provision  that  the  com- 
mittee should  meet  again  at  the  call  of  the 
chairman.  The  chairman  then  announced  that 
the  committee  would  assemble  in  10  minutes 
at  the  Auditorium,— another  hall,  a  few  blocks 
away.  Thereupon  he,  in  company  with  33 
persons  who  claimed  to  be  members  of  the 
committee,  or  to  hold  proxies,  left  the  hall 
and  went  to  the  Auditorium.  Of  these  33 
persons,  17  were  old  members  of  the  commit- 
tee, and  the  remaining  16  were  persons  ap- 
jMlnted  by  the  cbairman  to  fill  vacancies,  or 


theh-  proxies.  Secretary  P.  J.  Gllllgan  re- 
mained at  the  courtroom  with  25  persons,  all 
of  whom  bad  been  old  members  of  the  com- 
mittee, or  were  holding  proxies.  Five  of  tbem, 
it  was  claimed  by  Chairman  Casey,  had  no 
right  to  take  part  in  the  proceedings,  either 
in  person  or  by  proxy,  for  the  reason  that 
they  had  removed  permanently  from  the  state 
or  county.  On  reaching  the  Auditorium,  Chair- 
man Casey  called  the  meeting  to  order,  and 
thereupon,  claiming  to  act  as  the  regular 
committee  It  proceeded,  after  selecting  a 
secretary,  to  the  dispatch  of  the  business  out- 
lined in  the  call.  The  date  of  the  county 
convention  was  fixed  for  September  19tb,  and 
a  call  was  regularly  Issued  for  primaries  to 
be  held  on  the  17tb  to  elect  delegates  to  at- 
tend It  The  place  named  for  the  meeting 
of  the  convention  was  the  Auditorium.  Prim- 
aries were  hdd  and  the  convention  assembled 
pursuant  to  the  call,  but,  after  perfecting  the 
organization  and  selecting  delegates  to  attend 
the  state  convention.  It  adjourned  to  meet 
again  at  the  same  place  on  September  29tb 
to  nominate  a  ticket  On  the  date  then  fixed 
the  convention  reassembled,  nominated  can- 
didates for  all  offices  to  be  filled  by  the  elect- 
ors of  the  county,  and  its  chairman  and  sec- 
retary filed  a  certificate  of  nomination  with 
the  defendant  the  clerk  of  the  county,  aa 
requh-ed  by  law.  The  committeemen  who 
remained  at  the  courtroom  claimed  to  be  in 
the  majority,  and  therefore  authorized  to  act 
for  the  party.  Under  the  leadership  of  Lynch, 
they  proceeded  to  accomplish  the  business  for 
which  the  committee  bad  been  caUed  together 
by  Chairman  Casey.  The  date  of  the  county 
convention  was  fixed  for  September  18th.  A 
call  was  regularly  issued  and  published  for 
primaries  to  be  held  on  September  12th  to 
elect  delegates  to  attend  it.  Primaries  were 
held  under  the  call,  and  the  convention  as- 
sembled on  S^tember  18th.  After  complet- 
ing Its  organization,  It  selected  delegates  to 
the  state  convention,  and  thereupon  adjourned 
over  until  Octotier  9tb.  At  that  time  it  re- 
assembled and  completed  the  business  for 
which  it  was  called,  by  nominating  candi- 
dates for  the  offices  to  be  filled  by  the  electors 
of  the  county,  and  caused  certificates  of  nom- 
ination to  be  filed  with  the  defendant  as 
required  by  the  statute.  These  conventions 
will  hereafter  be  referred  to,  respectively,  as 
the  Casey  and  Lynch  conventions.  In  the 
meantime  both  delegations  attended  the 
state  convention  at  Bozeman  on  September 
23d,  and  each  claimed  recognition  by  that 
body  as  the  regularly  accredited  delegation  of 
the  Democratic  party  of  Silver  Bow  county. 
Under  the  party  usages,  these  claims  were 
submitted  to  the  state  central  committee, 
which  was  then  in  session  in  Bozenoan,  for 
the  purpose  of  determining  the  rights  of  the 
contesting  delegations  to  participate  in  the 
preliminary  organization  of  the  convention. 
This  committee,  after  considering  the  contro- 
versy, decided  that  the  Casey  convention  was 
regular,  and  declared  the  delegates  selected  by 
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tt  entitled  to  be  seated.  The  whole  contro- 
versy was  then  by  the  convention  referred 
to  a  committee  on  credentials,  which  again 
held  in  favor  of  seating  the  Casey  delegates, 
and  so  reported  to  the  convention.  The  report 
was  thereupon  adopted,  and  accordingly  the 
Casey  delegation  was  formally  recognized  as 
r^:ular,  and  took  part  In  all  subsequent  pro- 
ceedings. The  state  convention  was  composed 
of  512  delegates.  When  the  vote  was  taken 
upon  the  report  of  the  committee  on  creden- 
tials, only  one  vote  was  recorded  In  the  nega- 
tive. The  Casey  delegation,  bowever,  voted 
upon  the  adoption  of  the  report  When  tbe 
time  arrived  for  the  publication  of  the  tickets 
as  provided  by  law,  the  defendant,  whose 
duty  it  was  to  publish  them,  refused  to  publish 
the  county  ticket  named  by  the  Casey  conven- 
tion, and  signified  hia  Intention  not  to  cause 
the  same  to  be  printed  upon  the  ballot  In  the 
cclumn  designated  "Democratic,"  or  at  all,  but 
to  cause  to  be  printed  Instead  thereof  the 
ticket  nominated  by  tbe  Lynch  convention. 
ThM«ui)on  the  relator,  being  the  nominee  (or 
state  senator  upon  the  ticket  named  by  the 
Casey  convention,  filed  ills  verified  petition  in 
this  court,  setting  forth  the  foregohig  facts, 
and  asked  for  a  writ  directing  the  defendant 
lo  cause  to  be  printed  upon  the  ballot  the 
names  of  himself  and  oth«-  candidates  nom- 
inated by  that  convention,  and  otherwise  to 
preimre  the  ballot  as  the  law  requires.  Tbe 
petition  was  filed  and  tbe  alternative  writ 
issued  on  October  21st  Owing  to  the  short- 
ness of  time  before  tbe  date  of  the  election, 
the  writ  was  made  returnable  on  October 
23d.  The  defendant  appeared  on  that  date 
and  filed  his  answer,  putting  In  Issue  all  the 
material  allegations  set  forth  In  the  petition. 
Tbe  application  was  thereupon  submitted  upon 
tbe  evidence  of  the  parties  in  support  of  their 
respective  contentions.  After  consideration  of 
the  evidence  and  the  contentions  of  the  par- 
ties, tbe  court  adjudged  that  the  writ  should 
issue,  directing  the  defendant  to  cause  to  be 
printed  upon  the  ballot,  in  the  column  headed 
"Democratic,"  the  ticket  nominated  by  the 
Casey  convention,  and  to  omit  therefrom  en- 
tlrriy  the  ticket  nominated  by  tbe  Lynch 
convention.  The  Jndgnnent  was  entered  on 
Octol>er  29th,  the  court  stating  that  Its  rea- 
sons for  the  conclusion  reached  would  be  an- 
noonced  at  a  subsequent  time. 

W.  M.  BIckford,  C.  P.  Kelley,  and  R.  Lee 
Word,  for  relator.  J.  J.  McHatton,  L.  P. 
Forrestell,  and  Guy  Stapleton,  for  respond- 
ent 

BRANTLY,  C.  J.  (after  stating  the  facts). 
At  the  hearing,  counsel  for  tbe  relator  argued 
that.  Inasmuch  as  tbe  controversy  between 
tbe  contending  factions  in  the  committee  and 
tbe  party  in  Silver  Bow  county  had  been 
submitted  to  and  determined  by  tbe  state 
convention  in  favor  of  tbe  Casey  convention, 
tbis  determination  must  be  regarded  as  con- 
clusive npon  the  right  of  the  nominees  on 


the  Casey  ticket  to  have  their  names  appear 
upon  the  ballot  under  the  party  designation. 
The  contention  was  also  made  that  though 
tbe  Judgment  of  the  state  convention  should 
be  treated  as  of  no  Import  whatever,  never- 
theless the  decided  preponderance  of  the  evi- 
dence was  in  favor  of  tbe  conclusion  that 
Chairman  Casey  was  empowered  to  fill  va- 
cancies upon  the  committee;  that  his  appoint- 
ments were  properly  made,  both  for  the  pur- 
pose of  Increasing  the  number  of  members  to 
one  for  each  prefclnct  in  the  county,  and  also 
for  the  purpose  of  filling  places  rendered 
vacant  by  death  or  change  of  residence;  that 
tbe  committee  was  unable  to  transact  any 
business  because  of  tbe  confusion  brought 
about  by  the  presence  of  the  crowd;  that  he 
and  those  associated  with  him  were  Justified 
in  leaving  the  hall  to  seek  a  place  where 
they  could  dispatch  the  business  properly  be- 
fore the  committee;  and  therefore  that  the 
portion  of  the  committee  led  by  him  was  tbe 
only  committee  authorized  to  act  for  the 
party.  On  the  other  hand,  counsel  for  tbe 
defendant  contended  that  the  Judgment  and 
determination  of  the  state  convention  was  of 
no  significance  whatever;  that  tbe  evidence 
showed  clearly  that  the  chah-man  had  no  au- 
thority to  fill  any  vacancies  upon  the  com- 
mittee, but  that  such  authority  was  vested 
in  the  committee  itself;  that,  even  if  the 
chairman  had  such  authority,  he  had  no  pow- 
er to  decide  whether  a  vacancy  existed  by 
reason  of  a  change  of  residence  of  any  com- 
mitteeman, or  other  cause;  and  that  by  rea- 
son of  the  fact  that  be  and  his  adherents 
left  the  courtroom,  which  bad  been  appoint- 
ed as  the  place  of  meeting,  they  lost  all  right 
to  act  for  the  party  In  any  capacity  what- 
ever. Accordingly,  all  evidence  touching  the 
final  determination  reached  by  the  state  con- 
vention, though  not  controverted,  was  object- 
ed to  by  the  defendant  as  incompetent  and 
Irrelevant.  The  evidence  was  admitted  sul)- 
Ject  to  the  objection,  the  court  not  being  will- 
ing to  decide  the  question  thus  presented  by 
the  objection  without  further  consideration. 
There  was  thus  brought  to  our  attention  for 
decision  the  question,  what  force  should  be 
given  to  a  determination  by  the  tilgbest  judi- 
catory in  the  party  of  the  right  of  contend- 
ing local  factions  to  nominate  the  local  ticket, 
and  thus  to  give  the  candidates  named  by  it 
tbe  right  to  Use  the  party  designation? 

It  will  be  noted  that,  at  the  time  the  con- 
troversy arose  and  the  decision  was  made  by 
tbe  state  convention,  no  candidates  had  t)een 
nominated  by  either  of  the  factions.  That 
convention,  therefore,  did  not  undertake  to 
determine,  directly  or  indirectly,  the  right  of 
any  candidate  to  have  his  name  appear  on 
the  ballot  as  a  nominee  of  the  party.  Had 
one  or  trath  of  tbe  rival  county  conventions 
nominated  candidates  for  tbe  local  offices  be- 
fore tbe  meeting  of  the  state  convention,  a 
diflferent  question  would  have  been  presented, 
and  this  court  would  perhaps  have  been  re- 
quired, under  its  former  decisions,  to  hol4 
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tenable  the  position  taken  by  the  defendant, 
—that  the  action  of  the  state  convention  -was 
wlthont  significance.  It  was  held  in  State 
y.  Hogan,  24  Mont.  S83,  62  Pac.  583,  that 
no  action  had  by  a  state  convention  can  ren- 
-der  valid  a  nomination  for  the  office  of  dis- 
trict jndge,  where  the  convention  assuming 
to  make  It  does  not  properly  represent  the 
electors  of  the  district  That  case  turned  up- 
on the  question  of  fact  whether  the  delegates 
who  sat  In  the  district  convention  had  been 
regularly  chosen  by  the  electors  of  the  dis- 
trict to  make  the  nomination.  It  being  made 
to  appear  that,  such  was  not  the  case,  this 
fact  was  held  determinative  of  the  right  of 
the  candidate  to  have  his  name  appear  upon 
the  ballot  although  the  state  convention  had 
assumed  to  declare  that  the  delegates  were 
the  regularly  accredited  delegates  from  the 
'Counties  composing  the  district  The  deci- 
sion rests  upon  the  theory  of  our  state  gov- 
ernment that  the  people  In  the  political  sub- 
di^-isions  of  the  state  have  the  right  to  nomi- 
nate candidates  for  local  offices  through  rep- 
resentative conventions  composed  of  electors 
of  their  own  choosing,  or  in  mass  meetings, 
held  after  due  notice,  as  well  as  to  elect  offi- 
-cers  from  among  candidates  so  nominated; 
and  no  action  on  the  part  of  the  state  con- 
vention may  dispense  with  a  substantial 
observance  of  this  fundamental  principle. 
Again,  in  the  case  of  State  v.  Martin,  24 
Mont  403,  (52  Pac.  588,  which  grew  out  of 
the  same  factional  fight  In  Deer  Lodge  cotm- 
ty  that  gave  rise  to  the  case  Just  cited,  It 
•was  held  that  where  a  ticket  had  been  nom- 
inated by  a  representative  county  conven- 
tion, regularly  called  for  that  purpose  by  the 
local  party  authorities,  prior  to  the  meeting 
of  the  state  convention,  the  state  convention, 
though  the  delegates  chosen  by  the  county 
■convention  refused  to  sit  in  the  state  con- 
vention, but  Joined  In  an  Independent  move- 
ment In  which  some  of  the  local  candidates 
also  Joined,  bad  no  power  to  authorize  loyal 
members  of  the  party  residing  in  the  county 
to  take  charge  of  party  affairs  therein,  and  to 
nominate  a  ticket  to  be  printed  upon  the 
official  ballot  under  the  party  designation,  to 
the  exclusion  of  the  ticket  already  nominated. 
This  decision  rests  upon  the  principle  that 
when  the  candidates  of  a  party  .have  been 
once  regularly  nominated  by  a  representative 
eonventlon  of  the  party,  and  their  certificates 
of  nomination  filed  with  the  proper  officer, 
the  right  of  such  candidates  to  have  their 
names  uppear  upon  the  official  ballot  becomes 
fixed  by  law,  and  is  not  subject  to  control 
by  a  state  convention.  This  conclusion  was 
based  upon  the  fact  that  there  is  no  provision 
of  law  by  which  the  place  of  any  candidate 
upon  the  ticket  may  become  vacant  except 
by  death,  resignation,  conviction  of  a  felony, 
Judicially  declared  insanity,  or  removal  from 
the  county  or  state.  When  nominations  have 
been  so  made,  the  presumption  arises  that 
the  convention  was  authorized  to  make  use 
of  the  party  designation,  either  by  virtue  of 


the  power  conferred  by  the  state  conventloD 
by  its  recognition  during  the  preceding  cam- 
paign of  the  regularity  of  the  local  adminis- 
trative agencies  which  called  It  together,  or 
by  established  party  usages.  The  same  con- 
clusion was  reached  in  State  v.  Smart,  24 
Mont  413,  62  Pac.  691.  In  each  of  these 
cases  this  court  felt  impelled,  in  view  of  the 
provisions  of  the  election  laws  and  the  con- 
stitution, to  taivestigate  the  facts,  and  to  de- 
termine therefrom  whether  the  candidates 
whose  rights  were  in  issue  had  been  nomi- 
nated by  representative  conventions  called  by 
authorl^  and  conducted  in  accordance  with 
party  usages. 

We  agree  with  counsel  for  the  defendant 
In  thefar  opinion  that  these  cases  were  cor- 
rectly decided,  both  upon  reason  and  prin- 
ciple, and  that  political  conventions  should 
not  be  permitted  to  assume  the  exercise  of 
Judicial  functions  to  the  exclusion  of  the 
courts  in  matters  Involving  rights  conferred 
by  law.  But  we  do  not  concur  with  them  hi 
the  view  that  they  apply  to  the  conditions 
presented  in  the  case  at  bar.  In  this  case  the 
state  convention  was  appealed  to  for  recogni- 
tion by  the  contending  factions,  and  for  the 
right  to  nse  the  party  designation.  This  was 
before  either  had  assumed  to  act  for  the 
party  in  selecting  candidates  under  the  provi- 
sions of  the  statute.  Kach  was  claiming  the 
right  to  control  the  local  administration  of 
party  affairs.  These  claims  were  submitted 
to  the  ultimate  party  Judicatory,  which  de- 
cided the  controversy  after  an  examination 
of  disputed  questions  of  fact  and  presumably 
In  accordance  with  party  usages.  The  prin- 
ciple underlying  the  cases  cited  does  not 
therefore  apply.  Furthermore,  in  each  of 
those  cases  the  necessity  for  party  organiza- 
tion and  discipline  as  a  means  to  secure  party 
existence  was  expressly  recognized,  as  was 
also  the  proposition  that  In  mere  matters 
I  of  party  control,  wherein  no  effort  Is  made  to 
i  declare  and  enforce  legal  rights,  the  deter- 
I  minatlon  of  the  party  Judicatory  Is  binding 
upon  all  the  members  of  the  party,  and  upon 
the  courts  as  well.  It  was  said  In  State  v. 
Martin,  supra,  that  the  declarations  of  the 
state  convention  are  effectual  to  change  the 
administrative  agencies  of  the  party  In  a 
particular  county.  This  power  also  implies 
exclusive  authority  to  recognize  as  regular 
one  of  two  contending  factions  In  any  local 
subdivision  of  the  state,  and  to  give  the 
one  authority  to  control  all  the  party  affairs 
within  its  Jurisdiction  to  the  exclusion  of  the 
other,  so  long  as  the  exercise  of  It  does  not 
Interfere  with  legal  rights.  Again,  In  State 
v.  Smart  supra,  it  was  said;  "Within  its 
legitimate  field,  the  Democratic  party  of  the 
state,  in  convention  assembled,  is  paramount 
and  the  final  judicatory.  Its  determination 
of  matters  within  the  scope  of  its  powers  can- 
not be  questioned  or  set  aside  by  the  courts. 
Such  state  convention  represents  the  Dem- 
ocratic party  of  the  state  as  an  entirety,  and 
in  a  limited  sense  it  speaks  for  the  territorial 
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sabdlvldonB  of  the  party.  It  Is  the  Judge 
<a  the  election  and  qnallflcatlon  of  Its  mem- 
tiers.  It  mqy  adopt  a  general  policy,  and 
nominate  candidates  for  office,  to  be  filled  by 
the  vote  of  the  electors  of  the  state,  and, 
so  long  as  it  keeps  within  its  leg^itimate 
sphere,  do  whatever  may  be  necessary  or 
iwoper  to  maintain  the  integrity  and  advance 
the  Interests  of  the  party."  The  designation 
belongs  to  the  party,  and  the  party,  as  a 
political  body,  has  the  exduslve  right  to  con- 
trol  the  use  of  it,  not  only  In  the  state,  but 
In  the  local  subdivisions  thereof,  until,  by  the 
.exercise  of  power  on  the  part  of  the  local 
organization,  rights  of  private  individuals  are 
involved.  It  Is  then  only  that  courts  will 
nndertake  to  interfere.  It  would  be  intoler- 
able if,  upon  the  occasion  of  every  factional 
-dispute  in  a  county  or  district  in  the  state, 
the  courts  could  be  called  upon  to  determine 
-which  faction  is  entitled  to  the  use  of  the 
party  designation.  The  well-being  and  safety 
of  the  •  party  organization  require  that  it 
should  hold  and  exercise  this  power.  For 
illustration.  If  In  the  present  case  this  court 
-should  hold  that  the  Lynch  convention  was 
regular,  notwithstanding  the  determination 
made  by  the  state  convention,  the  result 
woold  be  that  the  ticket  nominated  by  the 
Lynch  convention,  though  declared  by  the 
r^ularly  constituted  party  authorities  not  to 
be  the  regular  Democratic  ticket  would  be 
placed  upon  the  ballot  under  the  party  desig- 
nation, and  so  from  time  to  time,  as  the 
period  for  electing  local  officers  would  recur, 
this  anomalous  situation  would  be  presented, 
4o  the  utter  demoralization  and  destruction 
of  all  party  discipline.  The  party  would  be 
left  utterly .  without  power  to  preserve  its 
■own  organization  and  integrity,  and  one  of 
the  most  effective  means  for  the  preservation 
of  our  institutions  would  be  wholly  destroyed. 
The  power  to  decide  these  disputes  must  rest 
somewhere,  but  it  is  far  safer  and  much  more 
in  accord  with  our  free  institutions  that  It 
should  remain  with  the  judicatories  of  our 
imlltlcal  parties,  where  it  of  right  belongs. 

This  view  we  deemed  conclusive  of  the 
-case.  We  therefore  did  not  go  into  an  exam- 
ination of  the  evidence  to  determine  what 
-authority  Chairman  Casey  had  to  make  ap- 
pointments to  flu  vacancies  in  the  member- 
-slilp  of  the  committee,  nor  whether  the  claim 
of  his  faction  that  the  committee  was  pre- 
vented by  the  confusion  in  the  courtroom 
from  proceeding  to  transact  there  the  busi- 
ness for  which  the  committee  was  called  to- 
gether was  well  founded. 

Beference  was  made  during  the  argument 
to  the  fact  that  the  Casey  delegation  voted 
apon  the  question  of  the  title  to  seats  in  the 
eonventlon.  it  was  said  that  this  fact  viti- 
ated the  Judgment  of  the  convention.  It  is 
a  sufficient  answer  to  this  suggestion  to  say 
that  the  evidence  disclosed  that  a  clear  ma- 
JMrity  of  aU  the  delegates  present  voted  in 
the  affirmative,  without  including  the  con- 
testing delegation.    We  did  not  undertake  to 


determine  what  the  result  would  have  been 
had  the  vote  of  that  delegation  been  neces- 
sary to  create  a  majority. 

Counsel  for  relator.  In  making  this  applica- 
tion, proceeded  upon  the  assumption  that  this 
court  would  not  by  mandamus  grant  the 
whole  relief  to  which  relator  was  entitled, 
and  under  this  writ  direct  the  defendant  to 
omit  from  the  ballot  altogether  the  ticket 
named  by  the  Lynch  convention.  They  there- 
fore instituted  another  proceeding  for  in- 
junction to  accomplish  this  end.  TO  Pac.  1134. 
Upon  consideration,  however,  the  court  con- 
cluded that  the  preparation  of  the  ballot  In- 
volved but  a  single  duty,  and  that,  as  the 
proper  performance  of  this  duty  under  the 
statute,  as  construed  by  the  decisions  of  this 
court,  required  him  to  omit  the  Lynch  ticket 
from  the  ballot  (State  v.  Martin  and  State  v. 
Smart,  supra),  the  whole  matter  could  be  ad- 
justed under  the  writ  in  this  proceeding. 
This  we  deemed  in  conformity  with  the  sug- 
gestion contained  In  Attorney  General  v.  Chi- 
cago &  N.  W.  Ry.  Co.,  36  Wis.  425,  and  ap- 
proved in  State  v.  Moran,  24  Mont  433,  63 
Pac.  -  390,  that  "where  defect  and  excess 
meet  in  a  single  case,  the  conrt  might  meet 
both,  in  Its  discretion,  by  one  of  the  writs, 
without  being  driven  to  send  out  both  tied 
together  with  red  tape  for  a  single  purpose." 
Accordingly  the  following  order  was  made 
and  entered:  "It  is  therefore  considered  and 
adjudged  that  a  peremptory  writ  of  mandate 
Issue  to  the  defendant  as  clerk  of  Silver 
Bow  county,  directing  him  forthwith  to  print 
upon  the  official  ballot  to  be  used  at  the 
election  to  be  held  on  November  4,  1902,  the 
ticket  containing  the  names  of  the  relator  and 
bis  associates,  and  known  in  this  proceeding 
as  the  ticket  nominated  by  the  Casey  conven- 
tion. In  the  column  entitled  'Democratic,'  and 
that  he  do  not  print  thereon  the  ticket  nomi- 
nated by  the  convention  called  by  the  so-call- 
ed Lynch  committee,  and  known  In  this  pro- 
ceeding as  the  Lynch  convention.  It  is  fur- 
ther ordered  that  the  defendant  pay  all  the 
costs  of  this  proceeding.  Let  judgment  be 
entered  and  the  writ  Issue  forthwith." 

Writ  granted. 

PIGOTT  and  MILBUBM,  JJ.,  concur. 


PACIFIC  COAST  BISCUIT  CO.  r.  DUO- 

GER. 
(Supreme  Court  of  Oregon.    Nov.  3,  1902.) 

CHATTEL  MORTGAGE— BILL  OP  SALE— PAROL 
EVIDENCE— ADMISSIBILITY  IN  SUIT  AT  LAW 
—APPEAL— LAW  OP  THE  CASE— AGENCY— COL- 
LATERAL DETERMINATION— FORMER  TRIAL 
—INCONSISTENT  EVIDENCE  —  EFFECT  —  SUIT 
FOR  PRICE  OP  OOOOS— PURCHASE  BY  AGENT 
—RATIFICATION. 

1.  In  a  suit  for  the  price  of  goods  purchased 
by  cue  who  plaintiCf  claimed  was  defeudnut's 
npent.  plaintiff  iutroduced  a  bill  of  sale  made 
by  such  agent  to  defendant  in  which  the  agen- 

?  L  See  Chattel  Mortgages,  vol.  9,  Cent.  Dig.  i  44; 
KvtdeDce,  voL  20,  Cent  Dig.  H  1882    196T., 
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cy  was  recited.  Htld  that,  thongh  the  action 
was  at  Inw,  defendant's  parol  evidence  that 
the  bill  of  sale  was  intended  as  a  mortgage 
was  admissible,  both  because  the  document 
was  introduced  for  a.  collateral  purpose  only, 
and  because  the  controversy  was  not  between 
the  parties  to  it. 

2.  Pluintiff  sued  for  the  price  of  goods  claim- 
ed to  have  been  iinrchased  by  one  acting  as  de- 
fendant's agent  in  the  conduct  of  a  business 
formerly  owned  by  the  agent.  The  issue  of 
agency  was  not  made  by  the  pleadings,  but  the 
bill  of  sale  from  the  putative  agent  to  defend- 
ant was  introduced,  in  which  the  agency  was 
recited,  and  the  defendant  and  her  husband, 
as  well  as  the  atrent,  testified  to  an  agency 
more  or  less  special.  On  appeal  the  sapreme 
court  determined  that  there  was  a  general 
agency.  At  a  second  trial,  defendant  waa  per- 
mitted to  prove  that  the  bill  of  sale  was  in- 
tended as  a  chattel  mortgage,  and  to  deny  the 
agency.  Held,  that  as  the  supreme  court  s  de- 
termination was  made  ou  evidence  differing 
from  that  introduced  at  the  second  trial,  and 
as  to  a  matter  only  incidentally  in  controversy, 
it  was  not  res  judicata,  and  did  not  preclnde 
defendant's  repudiation  of  the  agency. 

S.  The  fact  that  defendant,  sned  for  goods 
porchased  by  her  alleged  agent,  denies  the 
agency,  when  at  a  former  trial  of  the  same 
case  she  confessed  it,  does  not  warrant  a  per- 
emptory instruction  against  her,  bnt  is  merely 
a  matter  affecting  her  credibility. 

4.  In  a  suit  for  the  price  of  goods  claimed  to 
have  been  purchased  by  one  acting  as  defeud- 
ant's  agent  in  the  conduct  of  a  business  for- 
merly owned  by  the  agent,  plaintiff  introduced 
the  bill  of  sale  from  the  agent  to  defendant,  in 
which  the  agency  was  recited,  and  also  proof 
that  defendant  had  sold  the  goods  so  pur- 
chased, and  appropriated  the  proceeds.  De- 
fendant claimed  that  the  bill  of  sale  was  a 
mortgage,  and  there  was  evidence  tending  to 
show  only  a  limited  agencr.  Beld,  that  a  per- 
emptory instruction  for  plaintiff  was  properly 
refused,  as,  if  the  jury  believed  that  the  bill 
of  sale  waa  merely  a  mortgage,  and  the  agency 
special,  defendant  would  have  had  the  right, 
on  default  in  the  condition  of  the  security,  to 
take  the  goods  covered  thereby,  without  being 
held  to  have  thus  ratified  their  acquisition. 

Appeal  from  circuit  court,  Linn  county; 
Geo.  H.  Burnett,  Judge. 

Action  by  the  Paclflc  Coast  Biscuit  Com- 
pany against  G.  A.  Dugger.  Prom  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

A.  M.  Cannon,  for  appellant  J.  J.  Wlilt- 
uoy  and  W.  It.  IJilyou,  for  respondent 

MOOBB,  C.  J.  Tbls  is  an  action  by  the 
Pacific  Coast  Biscuit  Company,  a  corporation, 
against  Mrs.  G.  A.  Dugger,  to  recover  the  val- 
ue of  certain  goods,  wares,  and  merchandise 
alleged  to  have  Itcen  sold  and  delivered  to  her 
by  said  company,  and  also  by  the  Rosenfeld- 
Smith  Company,  a  corporation,  which  latter 
account  was  assigned  to  plaintiff  prior  to  the 
commencement  of  the  action.  The  answer 
contains  a  specific  denial  of  the  material  al- 
legations of  the  complaint,  and,  the  trial 
thereon  having  resulted  In  a  Judgment  for  the 
defendant,  plaintiff  appeals. 

This  cause  Is  here  on  a  second  appeal.  The 
first  trial  was  bad  upon  the  theory  that  the 
defendant,  bavin?  purchased  from  her  son,  S. 
W.  Dugger,  a  cigar  and  confectionery  busi- 
ness at  Independence,   Or.,   leaving  bim    In 


charge  of  the  store  as  her  agent,  antborized 
to  sell  and  dispose  of  the  goods,  and  to  replen- 
ish the  stocli.  It  necessary,  but  not  to  buy 
on  credit,  was  not  responsible  for  goods  pur- 
chased by  him  in  violation  of  her  orders, 
though  the  traireling  salesmen  of  plaintiff 
and  of  its  assignor,  from  whom  he  secnred 
the  goods,  bad  no  knowledge  of  sucta  instmc- 
tions.  It  was  held,  however,  In  reversing 
the  Judgment  that  the  agency  thus  created 
was  general,  though  only  for  a  special  busi- 
ness, and  that  a  purchase  on  credit  was  with- 
in the  scope  of  his  apparent  authority,  for 
which  the  defendant  was  liable,  notwith- 
standing her  instructions  to  the  contrary. 
Biscuit  Co.  v.  Dugger  (Or.)  67  Pac.  82.  The 
cause  being  remanded  for  a  new  trial,  in  the 
course  thereof  plaintiff's  counsel  introduced  in 
evidence  what  purported  to  be  a  bill  of  sale, 
apparently  designed  to  transfer  said  business, 
which,  as  recorded  in  the  records  of  bills  of 
sale  of  Polk  county,  reads  aa  follows: 
"Know  all  men  by  these  presents  that  I,  S. 
W.  Dugger,  party  of  the  first  part  for  and 
in  consideration  of  the  sum  of  five  hondred 
dollarb  <$.')00.00)  to  me  In  band  paid,  have 
tills  day  sold  to  Airs.  G.  A.  Dugger,  party  of 
the  second  part  all  my  right  title,  and  In- 
terest to  the  cigar  and  confectionery  business- 
situated  on  0  street  in  Independence,  Ore- 
gon; the  same  consisting  of  cigars,  ping  and 
smoking  tobacco,  pipes,  candles,  nuts,  soda- 
water  fountain  and  tanks,  show  cases,  etc., 
valued  at  the  sum  of  eight  hundred  dollars. 
The  conditions  of  this  saie  are  such  tbat  tbe^ 
said  S.'  W.  Dugger  Is  to  retain  charge  of  the 
above-mentioned  goods  as  agent  for  the  said 
Mrs.  G.  A.  Dugger,  rendering  to  her  a  faith- 
ful account  of  the  conduct  of  the  said  busi- 
ness mouthly,  in  default  of  which  ttae  said 
S.  W.  Dugger  agrees  to  turn  over  the  said 
business  to  the  said  Mrs.  T.  L.  Dugger  free^ 
from  all  claims,  debts,  eta  [Signed]  S.  W. 
Dugger.  [L.  S.]  Signed  in  the  presence  of 
T.  L.  Dugger,  D.  W.  MePec.  Done  at  Inde- 
pendence, Oregon,  on  this  17th  day  of  March, 
1899."  T.  L.  Dugger,  defendant's  husband, 
appearing  as  her  witness,  testified,  in  effect 
tbat  as  her  agent  and  at  the  solidtBtlon  of 
his  sou,  he  wrote  said  instrument  and,  over 
pkilntlff's  objection  and  exception,  was  per- 
mitted to  state  tbat  it  was  executed  as  a  se- 
curity for  the  sum  of  alMut  $575  for  money 
loaned  by  her  to  S.  W.  Dugger. 

It  Is  contended  by  plaintiff's  counsel  that 
in  an  action  at  law  it  cannot  be  shown  tbat 
a  bill  of  sale,  absolute  In  terms,  is  in  fact  a 
mortgage,  and,  this  being  so,  that  the  court 
erred  In  admitting  such  testimony.  It  has 
been  held  by  the  supreme  courts  of  Califor- 
nia, Michigan,  and  New  York  that  parol  evi- 
dence was  admissible  in  an  action  at  law  to- 
prove  that  a  deed  or  a  bill  of  sale,  absolute  in 
form,  was  Intended  by  the  parties  as  a  secu- 
rity for  the  payment  of  a  debt  or  for  the  per- 
formance of  an  obligation:  but  the  conclu- 
sions thus  reached  rest  upon  the  principle 
that  the  distinction  between  actions  at  law 
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and  suits  in  equity  has  been  abolished  In 
those  states.  Jackson  v.  Lodge,  36  CaL  28; 
Puller  T.  Parrlsb,  S  Mich.  211;  Crary  t. 
Goodman,  9  Barb.  667.  In  Ntcklln  y.  Spring 
Ca,  11  Or.  406,  5  Pac.  61,  60  Am.  Kep.  4T7, 
It  was  held  In  a  suit  In  equity,  following  the 
unlTersal  rule  in  that  forum  (Jones,  Ghat 
Mort  [4th  Ed.1  |  22).  that  a  blU  of  sale  abso- 
lute in  Its  terms  becomes  a  chattel  mortgage 
upon  proof  by  parol  that  It  was  made  to 
secure  a  debt  Notwithstanding  the  distinc- 
tion between  actions  and  suits  is  still  main- 
tained in  this  state  (Beacannon  v.  Liebe,  11 
Or.  443,  5  Pac.  273),  It  seems  to  have  been 
held  in  Bartel  t.  Lope,  6  Or.  S21  (an  action 
by  an  adminlatrator  to  recover  specific  per- 
sonal property  belonging  to  the  decedent's 
estate)  that  parol  evidence  Was  admissible 
to  show  that  a  bill  of  sale  executed  by  the 
decedent  was  intended  as  a  chattel  mortgage; 
but  whether,  in  an  action  at  law  between  the 
parties  to  a  written  agreement  one  of  them 
can  impeach  it  by  Introducing  evidence  tend- 
ing to  show  that  it  was  executed  for  a  pur- 
pose dUTcrent  from  that  specified  therein,  it 
18  not  necessary  to  decide,  because  the  ques- 
tion does  not  arise  bere  between  the  partieti 
to  the  bill  of  sale.  It  has  been  held  that 
when  papers  or  documents  are  Introduced  col- 
laterally in  the  trial  of  a  cause,  the  purpose 
and  object  for  which  they  were  executed,  and 
Ihe  reason  wliy  they  were  made  In  a  par- 
ticular form  may  be  explained  by  parol  evi- 
dence. Bank  V.  Kennedy,  17  Wall.  19,  21  L. 
Ed.  554.  The  testimony  so  objected  to  was 
admissible  on  another  ground:  The  rule  that 
an  instrument  In  writing  cannot  be  contra- 
dicted or  varied  by  pared  evidence  applies 
only  between  the  parties  and  their  privies, 
and  cannot  be  Invoked  in  controversIeB  be- 
tween third  parties  and  any  of  the  parties  to 
the  contract  1  Greoil.  Ev.  (16th  Ed.)  §  279; 
11  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  650;  Whlt- 
beck  V.  Whitbeck,  18  Am.  Dec.  603;  Mc- 
Master  t.  Insurance  Co.,  14  Am.  Rep.  239; 
Coleman  v.  Pike  Ca  (Ala.)  8  South.  756,  3 
Am.  St  Rep.  746;  Bruce  v.  Lumber  Co.  (Va.) 
13  a  B.  153,  24  Am.  St  Rep.  657.  In  the 
case  at  bar,  plalntlfT  was  not  a  party  or  privy 
to  the  bill  of  sale  executed  by  S.  W.  Dugger 
to  bis  mother,  and  this  Instrument  was  Intro- 
duced in  evidence  by  plalntifTs  counsel— not 
for  the  purpose  of  asserting  any  rights  there- 
imder,  but  as  tending  to  establish  the  fact 
that  the  person  executing  it  was  the  general 
agent  of  the  defendant  for  whose  acts,  with- 
in tlie  scope  of  his  apparent  authority,  she 
was  liable.  The  writing  was  therefore  in- 
troduced in  evidence  for  a  collateral  purpose, 
and,  this  being  so,  no'  error  was  committed  In 
receiving  testimony  showing  the  object  to  be 
subserved  in  executing  the  bill  of  sale. 

It  is  contended  by  plaintiff's  counsel  that, 
tills  court  having  determined  on  the  former 
appeal  that  S.  W.  Dugger  was  the  general 
a«ent  of  his  mother,  that  question  had  be- 
come res  judicata,  and  hence  the  court  erred 
in  permitting  her  to  controvert  such  holding. 


and,  over  their  objection  and  exception,  to 
testify  that  her  son.  In  conducting  said  busi- 
ness, was  not  her  agent.  An  examination  of 
the  pleadings  shows  that  S.  W.  Dagger's 
agency,  either  special  or  general,  was  not  in 
Issue  on  the  former  appeal,  and  therefore  the 
question  was  only  incidentally  Involved.  In 
Glenn  v.  Savage,  14  Or.  667,  13  Pac.  442,  it 
was  held  that  an  issue  once  determined  in  a 
court  of  competent  Jurisdiction  cannot  be 
again  litigated,  and  may  be  opposed  as  an 
effectual  bar  to  any  further  litigation  on  the 
same  matter  by  the  parties  and  privies;  but 
the  matter  adjudicated,  to  constitute  a  bar, 
must  be  a  fact  In  issue  by  the  pleadings,  as 
distinguished  from  a  fact  In  controversy.  In 
La  FoUett  v.  Mitchell  (Or.)  69  Pac.  916,  Mr. 
Justice  Bean,  discussing  this  question,  says: 
"There  is  no  dispute,  under  the  authorities, 
as  to  the  rule  of  law  that  an  issue  once  de- 
termined in  a  court  of  compatent  Jurisdlc- 
I  tlon  cannot  be  again  litigated  between  the 
!  same  parties.  But  there  Is  a  difference,  some- 
times overlooked,  between  the  effect  of  a 
Judgment  as  a  bar  or  estoppel  against  the 
prosecution  of  a  second  action  upon  the  same 
claim  or  demand,  and  Its  effect  as  an  estoppel 
in  another  action  between  the  same  parties 
upon  a  different  claim  or  demand.  In  the 
former  case  the  judgment,  if  upon  the  mer- 
its, is  an  absolute  bar,  and  concludes  the 
parties  and  their  privies,  not  only  as  to  every 
matter  that  was  actually  litigated,  but  as  to 
any  other  that  might  have  been  litigated. 
Where,  however,  the  action,  although  between 
the  same  parties,  Is  upon  a  different  claim 
or  demand,  the  Judgment  In  the  prior  action 
operates  as  a  bar  or  estoppel  only  as  to  those 
matters  directly  In  Issue,  and  not  those  col- 
laterally litigated."  In  Magnusson  v.  Charl- 
son,  32  III.  App.  580,  a  decree  having  been  re- 
versed and  the  cause  remanded  without  In- 
structions, it  was  held  that  the  lower  court 
was  only  bound  by  tbe  law  as  determined  by 
the  appellate  court,  and  also  as  to  the  mat- 
ters of  fact  passed  upon  by  It  that  were  not 
changed  upon  the  rehearing  by  additional 
facts,  and  to  that  extent  only  could  the  case 
be  said  to  be  res  judicata.  The  rule  is  set- 
tled in  this  state  that  the  question  of  res 
Judicata  can  only  be  successfully  Invoked 
where  the  facts  collaterally  Involved  are  sub- 
stantially the  same  on  the  second  trial  as 
those  determined  on  the  former  appeal.  Ap- 
plegate  v.  Dowell,  17  Or.  299,  20  Pac.  429; 
Trust  Co.  V.  Coulter,  23  Or.  131,  31  Pac.  280. 
The  transcript  on  the  former  appeal  shows 
that  S.  W.  Dugger,  having  been  called  by 
plaintiff,  testified  that  be  gave  his  mother 
the  bill  of  sale;  that  he  had  charge  of  tbe 
store  for  her,  and  bought  the  goods,  for  the 
recovery  of  the  value  of  which  the  action 
was  instituted;  and  that  the  goods  so  pur- 
chased were  either  sold  by  him  at  retail,  or 
by  his  father  in  disposing  of  the  store.  The 
defendant  having  been  called  as  plaintiff's 
witness,  corroborated  her  son,  and  testified 
that  her  husband  was  her  agent  In  preparing 
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the  bin  of  sale  and  In  selling  the  store  for 
ber.  T.  L.  Dagger,  appearing  as  plaintiff's 
witness,  testified  that  he  wrote  the  bill  of 
sale;  that  bis  son  was  In  charge  of  and  con- 
ducted the  store  for  bis  mother  as  ber  agent, 
and  was  Instructed  to  buy  no  goods  on  cred- 
it, bat  to  pay  casta  for  everything  necessary 
to  keep  up  the  store;  and  that  as  her  agent, 
witness  sold  the  stock  of  goods.  The  bill  of 
sale  having  been  offered  In  evidence,  wblcb, 
with  the  foregoing  testimony,  constituted  all 
the  material  evidence  introduced  at  the  first 
trial,  except  upon  the  question  of  the  sale 
and  delivery  of  the  goods,  plaintiff  thereupon 
rested;  and,  the  defendant  declining  to  offer 
any  testimony  on  her  own  behalf,  the  cause 
was  submitted  to  the  Jury,  which  found  In 
her  favor.  It  will  be  seen  from  the  forego- 
ing statement  of  the  testimony  Introduced  at 
the  first  trial  that  neither  Mr.  nor  Mrs.  Dag- 
ger, nor  their  son,  testified  that  he  was  the 
general  agent  of  his  mother,  and  the  conclu- 
sion reached  by  this  court  on  the  former  ap- 
feal  was  deduced  from  an  Inspection  of  the 
bill  of  sale  and  the  testimony  hereinbefore 
mentioned.  At  the  second  trial,  T.  U  Dug- 
ger,  over  plaintiff's  objection  and  exception, 
in  speaking  of  the  agency  existing  t>etween 
bis  son  and  his  wife,  says:  "He  was  an 
agent  just  as  far  as  specified  In  the  bill  of 
sale.  I  sought  to  make  him  one.  That  was 
my  Intention  in  writing  the  bill  of  sale.  He 
was  an  agent  Just  as  far,  and  no  farther 
than,  the  bill  of  sale  expresses  for  the  goods, 
—the  bill  of  sale  described,— and  he  was  pro- 
hibited personally  from  buying  goods  on  her 
name  and  on  credit  in  any  way."  S.  W.  Dug- 
ger,  'as  a  witness  for  the  defendant,  corrobo- 
rates the  testimony  of  his  father  in  the  par- 
ticulars specified;  but  Mrs.  Dngger,  as  a  wit- 
ness In  her  own  behalf,  testified,  over  plaln- 
tiCrs  objection,  that  she  had  nothing  to  do 
with  the  management  of  the  store,  that  her 
son  was  not  her  agent,  and  that  the  bill  of 
sale  was  Intended  as  a  mortgage.  It  wiU 
thus  be  seen  that  the  evidence  collaterally  in- 
volved is  substantially  different  from  that 
given  at  the  former  trial,  and,,  this  being  so, 
the  doctrine  of  res  Judicata  does  not  apply, 
and  no  error  was  committed  as  alleged. 

It  is  contended  by  plaintiff's  counsel  that, 
the  defendant  having  testified  on  the  former 
trial  that  ber  son  was  her  agent,  the  court 
erred  in  permitting  her  at  the  retrial  of  the 
cause  to  controvert  the  position  theretofore 
taken,  and  also  erred  in  refusing  to  Instruct 
the  Jury  to  disregard  her  contradictory  state- 
ments and  to  find  for  the  plaintiff.  That  her 
testimony  could  not  have  been  true  in  both 
Instances  must  be  admitted,  bat  the  incon- 
sistency only  affected  her  credibility,  and  it 
was  for  the  Jury  to  say  which  statement.  If 
either,  was  true.  Testimony  given  by  a  wit- 
ness, varying  from  that  given  theretofore,  at 
the  retrial  of  a  cause,  is  not  equivalent  to 
assuming  Inconsistent  positions,  though  such 
testimony  should  contradict  that  previously 

'ven;   for  the  former,  while  not  true,  may 


have  been  based  upon  a  mistake  <rf  fact 
which  the  witness  on  the  second  trial  ought 
to  be  permitted  to  correct  We  think  the 
court  did  not  err  in  refusing  to  Instruct  the- 
Jury  as  requested.  Mr.  Chief  Justice  Bean, 
on  the  former  appeal  (Biscuit  Go.  v.  Dugga, 
67  Pac.  32),  in  speaking  of  the  liability  of 
a  principal  for  the  acts  of  his  agent,  says: 
"In  McDoweU  v.  McKenzle,  66  Ga.  630,  it 
was  held  that  a  merchant  whose  agent  pur- 
I  chased  goods  In  New  York  on  credit,  although 
I  the  credit  was  unauthorized,  could  not  refuse 
[  to  pay,  when  he  had  received  and  sold  the 
j  goods,  and  pocketed  the  proceeds."  Plain- 
tiff's counsel.  Invoking  the  rule  thus  announ- 
ced, contend  that  the  testimony  conclusively 
shows  that  the  defendant  sold  the  goods  so- 
purchased  by  her  son  from  their  clients,  and 
appropriated  the  money  arising  therefrom  in 
discharging  her  son's  debt,  for  the  payment 
of  which  she  was  liable,  and,  this  being  so, 
the  court  erred  in  refusing  to  instruct  the 
Jury  to  return  a  verdict  for  plaintiff.  The 
defendant's  theory  at  the  second  trial  wa» 
that  the  bill  of  sale  was  Intended  by  the 
parties  as  a  security  for  the  payment  of  a 
debt  and  that  S.  W.  Dagger  was  not  the  gen- 
eral agent  of  bis  mother.  If  the  Jury  believ- 
ed from  the  testimony  that  the  written  in- 
strument was  designed  as  a  chattel  mort- 
gage, the  title  to  the  goods  so  purchased 
would  be  in  S.  W.  Dagger,  whose  agency 
they  might  also  have  found  to  have  been. 
special.  These  facts  having  been  found  in 
the  defendant's  favor,  she,  upon  default  in- 
the  condition  of  her  security,  conld  have 
taken  possession  of  the  goods  so  hypothe- 
cated, and  sold  them  on  her  own  account; 
and  hence  the  court  properly  refused  to  In- 
struct as  requested. 

It  follows  from  these  consideratioiui  that 
the  Judgment  is  affirmed. 


STATE  V.  MBLDRUM.* 
(Supreme  Oonrt  of  Oregon.    Nov.  8,  1902.) 

LARCENT  —  POS8BS8ION  WITH  CONSENT  OF 
OWNER  —  FELONIOUS  INTENT  —  JUBT  QUES- 
TION—SUFFICIENCY  Ot  EVIDENCE— INSTRUC- 
TIONS—NECESSITY  OP  REQUEST. 

1.  That  one  accnsed  of  larceny  has  aecnred 
posseiuion  of  the  property  with  the  owner's 
conseut  Is  not  conclusive  of  bis  innocence,  bat 
the  question  of  his  guilt  will  depend  on  the  In- 
tent with  which  the  possession  was  so  secared. 
which  Is  a  matter  of  fact 

2.  Evidence  in  a  prosecution  for  larceny  con- 
sidered, and  held  to  take  the  question  whether, 
at  the  time  of  acqniring  possession  of  the 
property  with  the  owner's  conseut,  defendant 
entertained  a  felonious  purpose  to  convert  it  to- 
his  own  use,  to  the  jury. 

3.  In  a  prosecution  for  larceny,  a  requested 
instruction  that  If  defendant  took  the  stolen 
animal  under  the  authority  of  the  owner,  and 
held  ber  for  him,  he  conld  not  be  convicted, 
even  tbouKb  be  snbsequently  changed  the 
brand,  so  far  as  proper  and  material,  is  snffl- 
deutly  covered  by  an  instruction  that  not 
every   taking    will    constitute    larceny,    but   a 
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felonious  iutent  must  be  sho\rii  to  have  ac- 
compenled  the  takiDe,  and  that  if  the  defend- 
ant in  good  faith  toolc  ttie  animai  lie  was  not 
SiiltT',  thongb  be  subsequently  couceived  the 
teution  to  wronxfully  convert  her,  but  if  he 
tool:  her  with  the  felonious  iutent  to  appropri- 
ate her  he  would  be  guilty. 

4.  In  a  prosecution  for  larceny,  the  neglect 
to  instruct  as  to  the  manner  of  acquiriug  poa- 
•ession  of  the  stolen  animal  was  not  error, 
where  no  request  for  sueb  instruction  was 
made. 

Appeal  from  circuit  court.  Baker  county; 
Robert  EaklD,  Judge. 

Alexander  Meldrum  was  conrlcted  of  lar- 
ceny, and  appeals.    Affirmed. 

Chan.  F.  Hyde  and  Geo.  J.  Bentley,  for 
appellant  D.  R.  N.  Blackburn,  Atty.  Gen., 
and  Samuel  WUte,  Dlst  Atty.,  for  the 
titate. 

BEAN,  3.  The  defendant  and  one  Manny 
Howard  were  Jointly  charged  by  an  Informa- 
tion filed  by  the  district  attorney  of  the 
Kigbtb  Judicial  district  with  the  crime  of 
larceny  by  stealing  a  mare,  the  property  of 
R.  B.  Palmer  and  H.  E.  Denbam.  The  de- 
fendants severed  on  their  trial.  Meldrum 
was  convicted,  and  appeals.  The  evidence 
against  him  tended  to  show  that  In  the 
spring  of  1001  be  and  Howard,  assisted  by 
two  or  three  others,  were  engaged  in  gather- 
ing horses  from  the  range  a  few  miles  from 
Baker  City  for  shipment  Palmer,  one  of 
.the  owners  of  the  mare  alleged  to  have  been 
stolen,  passed  them  on  the  road,  and  told 
them  he  had  a  mare  on  the  range  branded 
I.  C,  which  he  asked  them  to  keep  a  look- 
out for.  This  they  promised  to  do,  Meldrum 
saying  that  If  he  found  any  of  Palmer's 
borses  down  by  bis  place,  he  would  take 
them  up  and  hold  them  for  him,  to  which 
Palmer  answered,  "All  right"  A  few  days 
later  the  mare  In  question  was  found,  and 
driven  by  them,  with  some  other  animals, 
to  what  is  known  as  the  "Deal  Corral," 
about  10  miles  from  Baker  City,  where  on 
the  following  morning  they  changed  her 
brand  from  L  C.  to  H.  O.,  by  what  is 
known  as  the  "picking  process."  She  was 
then  driven  with  other  stock  to  Meldrum's 
place,  some  15  or  16  miles  farther  away 
from  the  range  and  the  home  of  her  own- 
ers. The  defendants  gave  no  information 
to  the  owners  of  the  mare,  or  either  of  them, 
about  their  having  her  in  their  possession; 
but  after  she  had  been  kept  at  the  Meldrum 
place  about  a  week.  Palmer  beard  of  it,  and 
telephoned  Howard,  who  said,  "Yes,"  they 
bad  the  mare,  asked  what  they  should  do 
with  her,  and  was  told  to  leave  her  In 
Palmer's  field  when  he  came  down  to  Baker 
City  the  following  Thursday.  On  the  next 
morning,  however,  he  and  his  codefendant 
started  with  a  band  of  stock  to  Ontario. 
When  Palmer  learned  of  this,  be  went  out 
to  the  Meldrum  farm,  met  Meldrum  Just 
before  reaching  there,  and  told  him  that  he 
bad  come  for  bis  mare.  Meldrum  said  he 
did  not  think  she  belonged  to  him,  because 


she  had  an  H.  O.  brand.  Palmer,  however, 
went  out  to  the  field  and  got  tlie  mare. 
Identifying  her  notwithstanding  the  change 
in  the  brand. 

Assuming  these  facts  to  be  true,  the  im- 
portant question  on  this  appeal  is  whether 
the  defendant  Meldrum  could  be  legally  con- 
victed of  the  crime  of  larceny,  as  charged 
In  the  information  filed  against  him.  It  is 
argued  that  because  the  owners  authorized 
or  requested  him  and  his  codefendant  to 
take  the  mare  up  if  they  found  her  on  the 
range,  there  could  have  been  no  felonious 
Intent  In  the  taking,  and  hence  no  crime, 
whatever  may  have  been  their  subsequent 
conduct  or  whatever  disposition  they  may 
have  intended  to  make  of  the  animaL  It  la 
familiar  law  thot  where  property  Is  deliv- 
ered by  the  owner  to  another,  and  is  re- 
ceived bona  fide  and  in  good  faith,  the  sub- 
sequent wrongful  conversion  pending  posses- 
sion will  not  support  an  indictment  for  lar< 
ceny  In  the  original  taking.  If,  however, 
the  property  was  received  or  taken  by  the 
defendant  with  a  felonious  Intent  at  the 
time,  he  Is  guilty  of  larceny,  even  though 
It  was  by  the  owner's  permission.  This  is 
80  because  a  felonious  Intent  is  a  necessary 
Ingredient  of  every  larceny,  and  such  an  in- 
tent must  exist  at  the  time  of  the  taking. 
The  question  of  its  existence  Is  one  of  fact 
for  the  Jury,  which  they  may  Infer  from  the 
words  or  acts  of  the  defendant  or  from  the 
nature  of  the  transaction.  2  Arch.  Gr.  PI.  & 
Prac.  8C6;  2  Bish.  Cr.  Law  (7tb  Ed.)  i  864; 
HIU  V.  State,  57  Wis.  377,  15  N.  W.  445. 
Thus,  In  Semple's  Case,  1  Leach,  420,  the 
prosecutor  was  a  coach  maker,  who  let  out 
carriages  for  hire.  The  prisoner  hired  a 
chaise  of  him,  at  the  rate  of  five  shillings 
a  day  during  the  time  for  which  he  should 
keep  it  saying  that  he  wanted  it  for  three 
or  four  weeks.  A  few  days  afterward  he 
took  the  chaise  from  the  owner,  but  never 
returned  it  nor  could  any  tidings  be  ob- 
tained of  him  for  twelve  months  thereafter, 
when  he  was  accidentally  discovered  and 
apprehended.  On  this  state  of  facts.  It  was 
argued  by  the  prisoner's  counsel  that  the 
offense  did  not  amount  to  a  felony,  because 
the  prisoner  had  obtained  legal  possession 
of  the  property  upon  a  contract  and  that  at 
most  he  had  only  been  guilty  of  a  breach 
of  contract.  But  the  court  held  that  the 
question  of  tbe  prisoner's  intent  in  taking 
or  receiving  the  chaise  was  a  matter  for  the 
Jury,  saying:  "It  is  now  settled  that  the 
question  of  Intention  Is  for  the  considera- 
tion of  the  Jury;  and  in  the  present  case. 
If  they  should  be  of  opinion  that  the  orig- 
inal hiring  of  the  chaise  was  felonious,  it 
will  fall  precisely  within  the  principle  of 
Pear's  Case  [1  Leach,  212],  and  the  other 
decisions  which  tbe  Judges  have  made  up- 
on the  subject  of  constructive  felony.  If 
there  was  a  bona  fide  hiring  of  the  chaise, 
to  pay  so  much  for  every  day  for  tbe  use 
of  It,  and  a  real  intention  of  returning  it; 
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a  subsequent  conversion  of  It  cannot  be 
felony,  whether  the  time  for  which  It  was 
hired  be  limited  or  Indefinite.  •  •  •  But 
on  the  other  hand,  if  the  hiring  was  only 
a  pretense  made  use  of  to  get  the  chaise 
out  of  the  possession  of  the  owner,  without 
any  Intention  to  restore  It  or  to  pay  for  it, 
In  that  case  the  law  supposes  the  posses- 
sion still  to  reside  with  the  owner,  though 
the  property  itself  is  gone  out  of  his  hands, 
and  then  the  subsequent  conversion  will  be 
felony."  In  Com.  v.  James,  1  Pick.  375,  it 
was  in  evidence  that  the  prosecutor,  hav- 
ing a  quantity  of  barilla  which  he  wished  to 
have  ground,  sent  it  to  a  mill  kept  by  the 
prisoner.  After  It  was  ground,  a  mixture 
consisting  of  three-fourths  barilla  and  one- 
fourth  plaster  of  Paris  was  returned,  and 
the  miller  was  Indicted  for  larceny  In  steal- 
ing the  remainder  of  the  barilla.  His  coun- 
sel contended  that,  supposing  the  facts  to 
be  as  the  evidence  on  the  part  of  the  gov- 
ernment tended  to  prove  them,  the  case 
made  out  was  not  larceny,  but  only  a  breach 
of  trust,  or  at  most  a  fraud,  with  which  the 
prisoner  was  not  charged  in  the  Indictment 
The  Jury  were  Instructed,  however,  that  if 
they  were  satisfied  from  the  evidence  that 
the  prisoner  had  taken  from  the  parcel  of 
barilla  any  quantity,  with  a  view  of  con- 
verting it  to  his  own  use,  substituting  in  its 
place  an  article  of  inferior  value  in  order 
to  conceal  the  fraud,  he  was  guilty  of  lar- 
ceny. The  Judgment  of  conviction  was  up- 
held, and  the  conclusion  reached  that,  "if  the 
party  obtain  the  delivery  of  the  goods  orig- 
inally without  an  Intent  to  steal,  a  subse- 
quent conversion  of  them  to  his  own  use 
while  the  contract  subsisted  would  not  be 
felony;  but  If  the  original  Intent  was  to 
steal,  and  the  means  used  to  obtain  the  de- 
livery were  merely  colorable,  a  taking  un- 
der such  circumstances  would  be  felony." 
It  will  be  observed  that  In  the  cases  re- 
ferred to  there  was  a  manual  delivery  of 
the  property  by  the  owner  to  the  prisoner, 
and  the  voluntary  parting  with  the  posses- 
sion thereof  under  a  contract  to  be  per- 
formed by  him,  and  yet  in  each  case  the  de- 
fendant was  held  guilty  of  larceny  if  be  re- 
ceived the  property  with  a  felonious  Intent 
This  was  farther  than  the  prosecutor  was 
required  to  go  in  this  case.  Here  the  prop- 
erty alleged  to  have  been  stolen  was  not  de- 
livered by  the  owners  to  the  defendant  nor 
did  they  voluntarily  surrender  possession  of 
It  to  him.  All  they  did  was  to  request  or 
consent  that  he  might  take  possession  of  it 
for  a  certain  purpose.  If  the  possession  had 
been  taken  in  good  faith,  in  pursuance  of 
such  request  or  permission,  no  crime  would 
have  been  committed;  but  If  it  was  ac- 
tually taken  with  a  felonious  Intent  de- 
fendant was  guilty  of  larceny  in  so  doing, 
notwithstanding  the  previous  consent  and 
permission  of  the  owners.  In  short  his 
guilt  depends  upon  the  Intent  which  accom- 
panied the  taking  of  the  property,  and  this 


was  a  question  for  the  jury.  Stokely  t.  State, 
24  Tex.  App.  509.  6  S.  W.  538,  Boyd  v.  Same, 
24  Tex.  App.  670,  0  S.  W.  853,  5  Am.  St  Rep. 
008,  and  the  other  Texas  cases  cited  by  the 
defendant  were  decided  under  the  statutory 
provisions  of  that  state  (Rev.  St  1879,  art 
727),  which  materially  lessens  their  weight 
as  authority  hi  other  jurisdictions.  More- 
over, It  would  seem  from  an  examination  of 
the  cases  that  the  court  there  had  author- 
ity to,  and  did,  pass  upon  the  weight  of  the 
■  testimony,— a  right  not  vested  In  this  court 
State  v.  Pomeroy,  30  Or.  16,  46  Pac  797. 
Now,  there  was  sufilclent  evidence  in  the 
case  at  bar  Indicating  that  defendant's  tak- 
ing of  the  animal  was  with  a  felonious  in- 
tent to  require  that  question  to  be  submit- 
ted to  the  jury.  The  changing  of  the  brand, 
and  the  manner  in  which  It  was  done.  Im- 
mediately thereafter  driving  the  animal  15 
or  16  miles  farther  away  from  her  accus- 
tomed range  and  the  home  of  her  owners, 
the  failure  to  advise  the  owners  that  he  had 
the  anhnal  in  his  possession,  and  defendant's 
statement  In  reference  to  the  brand,  were 
all  suspicions  circumstances,  from  which  the 
jury  were  justified  in  finding  a  felonious  in- 
tent and  we  are  therefore  agreed  that  there 
was  DO  error  In  denying  the  defendant's  mo- 
tion to  direct  a  verdict 

Complaint  Is  made  on  account  of  certain 
instructions  given,  and  others  refused.  The 
court  charged  the  jury,  in  substance:  That 
It  is  not  every  taking  and  carrying  away  of 
the  property  of  another  that  will  consti- 
tute a  larceny,  but  a  felonious  intent  must 
be  shown  to  have  accompanied  the  taking, 
and  in  determining  such  Intent  they  bad  a 
right  to  take  into  consideration  all  the  tes- 
timony and  circumstances  bearing  upon  that 
matter.  If  they  believed  from  the  evidence 
that  the  owners  of  the  mare  alleged  to  have 
been  stolen  authorized  the  defendant  to  take 
her  up  and  bold  her  for  them,  and  the  de- 
fendant took  her  up  in  good  faith  for  that 
purpose,  and  held  her  for  the  owners,  he 
was  not  guilty.  That  if  she  waa  taken 
from  the  range  by  agreement  or  consent  of 
the  owners,  in  good  faith,  with  an  intent  to 
return  her  to  them,  a  subsequently  conceiv- 
ed Intention  by  defendant  to  wrongfully 
convert  her  to  his  own  use  would  not  con- 
stitute larceny,  and  he  should  be  acquitted; 
but  if  be  took  her  with  a  felonious  intent 
to  appropriate  her  to  bla  own  use,  be  would 
be  guilty,  although  the  owners  may  have 
authorized  or  requested  him  to  take  her  up 
for  them.  These  Instructions  clearly  and 
fairly  covered  the  law  of  the  case,  and  the 
verbal  criticisms  of  the  language  employed 
are  without  merit 

It  Is  also  urged  that  the  court  erred  in  re* 
fusing  certain  Instructions  requested.  But 
these  were  covered  by  the  general  charge. 
Instructions  1  and  3,  as  requested,  are  to 
the  effect  that  if  defendant  took  the  animal 
alleged  to  have  been  stolen,  under  the  au- 
thority   of   the   owners,    apd  Jield^^bcf   for 
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them,  h«  oonld  not  be  convicted,  even  though 
the  brand  was  subsequently  changed  by  him 
whOe  the  mare  was  in  bis  possession,  and  In 
such  case  it  wonld  be  the  duty  of  the  jury 
to  disregard  all  evidence  of  the  change  in 
the  brand,  and  acquit  the  defendant  The 
substance  of  both  of  these  InstructionB,  as 
far  as  material,  was  given  by  the  trial  court 
in  the  instructions  already  alluded  to;  and, 
moreover,  there  was  no  error  in  the  court's 
refnsal  to  give  them  as  requested,  as  both 
omitted  any  reference  to  the  intent  with 
which  the  animal  was  talcen.  There  was  no 
request  In  this,  as  In  the  Howard  Case 
<State  V.  Howard  [Or.]  69  Pac.  60),  to  In- 
struct that,  if  possession  of  the  animal  was 
taken  with  no  intention  at  the  time  of  steal- 
ing it  it  would  be  immaterial  whether  or 
not  the  defendant  subsequently  changed  the 
brand.  In  the  absence  of  such  a  request, 
it  was  not  error  for  the  court  to  neglect  to 
give  an  instmctlon  to  that  effect  If  the  de- 
fendant desired  that  phase  of  the  case  pre- 
sented to  the  Jury,  it  was  his  duty  to  so  re- 
quest, and,  not  having  done  so,  he  is  not 
entitled  to  base  any  assignment  of  error  on 
tbat  ground. 

The  judgment  of  the  court  below  is  offlrm- 


DUNTLET  T.  INMAN,  POULSEN  ft  CO. 
(Supreme  Ooart  of  Oregon.    Nov.  10,  1902.) 

INJURY    TO    EMPIiOT*  —  NBOUQBNCB  -  PRO. 

SUMPTION— RBS  IPSA  LOQUITUR— MACHIN- 

ERT— KXPKRT-CROSS-BXAMINATION. 

1.  Mere  proof  of  death  of  an  employd  from 
the  breaking  of  a  palley  at  the  machine  operat- 
ed by  him  is  not  in  the  absence  of  explanation 
by  the  master,  itself  evidence  of  negligence  of 
the  master. 

2.  The  master  is  not  liable  for  not  fnrnishing 
a  better  appliance  for  sblftiuK  a  lielt  from  a 
loose  to  a  tight  pulley;  the  instrument  furnish- 
ed being  safe  and  suitable  when  properly  used, 
and  not  having  been  objected  to. 

3.  Merely  being  a  mlllwrijrbt  whose  duty  it 
is  to  repair  and  loolc  after  pulleys,  does  not  show 
one  to  be  an  expert  entitled  to  give  his  opinion 
as  to  what  caused  a  pulley  to  break. 

4.  That  one  who  goes  to  work  daring  the 
ni^bt  in  a  mill  never  saw  the  pnlleys  therein 
tested  is  no  evidence  that  they  were  not  prop- 
erly inspected  and  examined. 

5.  One  who  has  testified  merely  that  the  pul- 
ley and  belt  by  the  breaking  of  which  plain- 
tifTs  intestate  was  killed,  had  been  running  fonr 
years  without  accident  cannot,  on  cross-exam- 
ination, be  asked  whether  several  men  had  not 
been  killed  in  the  mill  in  that  time. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty: Alfred  P.  Sears,  Jr.,  Judge. 

Action  by  Ida  M.  Duntley,  administratrix, 
against  Innian,  Poulsen  &  Co.  Judgment  for 
defendant    Plaintiff  appeals.    AfQrmed. 

This  is  an  action  to  recover  damages  for 
tbe  death  of  Marcus  H.  Duntley,  plaintlfTs 
Intestate,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  corporation. 
Duntley.  at  the  time  of  his  death,  and  for  two 
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or  three  years  prior  thereto,  had  been  employ- 
ed by  the  defendant  running  one  of  its  plan- 
ers. His  duty  was  to  start  up  the  machine 
and  run  the  lumber  through  It  see  that  it 
was  kept  in  condition,  and,  if  be  found,  any- 
tbiug  wrong  with  it  to  report  to  tbe  foreman. 
The  planer  was  operated  by  a  belt  ronnlng  to 
an  iron  pulley  about  22  Inches  in  diameter,  on 
n  revolving  shaft  upon  which  there  was  also 
a  loose  pulley,  which  revolved  around  the 
shaft  When  the  machine  was  not  in  oper- 
ation the  belt  was  transferred  to  the  loose 
pulley,  and  when  it  was  again  to  be  set  in 
motion  the  belt  was  slipped  back  to  the  tight 
pulley,  immediately  taking  up  the  power  from 
the  revolutions  of  the  shaft  and  conveying  it 
to  the  machine,  thus  setting  it  In  motion. 
The  slipping  back  and  forth  was  a  part  of 
the  duties  of  the  deceased,  which  he  accom- 
plished by  means  of  a  stick  about  4  feet  long, 
and  1%  inches  in  diameter.  On  August  25, 
1900,  when  be  moved  the  belt  from  tbe  loose 
to  the  tight  pulley  for  the  purpose  of  starting 
the  planer,  tbe  latter  pulley  suddenly  broke 
in  several  pieces,  and  he  was  caught  by  the 
belt  which  parted,  was  Jrawn  into  the  ma- 
chinery, and  killed.  The  pulley  and  planer 
were  purchased  from  and  set  up  by  a  reputa- 
ble manufacturer,  and  thoroughly  tested, 
abont  four  years  before  the  accldput  They 
bad  been  In  constant  and  satisfactory  use 
since  that  time,  and  the  testimony  disclosed 
DO  apparent  cause  for  the  breaking  of  tbe  pul- 
ley. No  one  saw  the  accident,  and  from  the 
testimony  it  is  not  clear  whether  the  belt 
or  pulley  broke  first,  or  whether  the  pulley 
broke  because  Duntley  was  drawn  into  the 
machinery  by  tbe  belt  or  whether  be  was 
drawn  Into  it  and  killed  on  account  of  the 
breaking  of  the  pulley.  Bmil  Klosner,  one  of 
the  witnesses  for  the  plaintiff,  testified  that 
just  a  moment  before  the  accident  he  saw 
Duntley  oiling  the  machine,  and  then  start 
to  move  the  belt  from  the  loose  to  the  tight 
pnlley  for  the  purpose  of  putting  It  in  mo- 
tion; that  immediately  thereafter  he  heard  a 
noise,  and,  looking  up,  saw  Duntley  standing 
near  tbe  pnlley,  but  that  he  was  an  instant 
later  drawn  into  the  machinery  by  the  iielt; 
that,  at  the  time  the  witness  looked  up.  the 
belt  was  flying  In  the  ah:,  and  he  could  not 
tell  whether  Duntley  was  struck  by  a  piece  of 
tbe  belt  or  of  the  pulley.  Johnson,  the  planer 
foreman,  testified  that,  a  few  minutes  before 
the  accident  Duntley  came  to  blm  to  ask 
abont  some  lumber  he  was  going  to -plane; 
that  be  then  took  his  oil  can  and  went  to 
the  machine  to  oil  and  start  it  up;  that  im- 
mediately thereafter  witness  heard  a  noise, 
and,  looking  up,  saw  Duntley  in  the  ma- 
chinery. Tbe  complaint  charges  that  the  de- 
fendant was  negligent  (1)  In  providing  a  de- 
fective belt;  (2)  a  defective  pulley;  (3)  in 
failing  and  neglecting  to  box  In  or  protect 
the  machinery  so  as  to  prevent  injuries  to 
persons  running  or  operating  the  same;  and 
(4)  in  failing  and  neglecting  to  furnish  a  belt 
shifter  or  other  suitable  appliance  by  which 
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the  belt  coald  have  be«n  shifted  from  the 
loose  to  the  tljtht  pulley,  for  the  want  of 
which  the  deceased  was  compelled  to,  and 
did,  stand  in  a  place  more  exposed  to  injuries 
from  the  machinery  than  he  otherwise  would 
bare  been  required  to  do.  The  last  allegation 
was  stricken  out  by  the  court  below.  An  an- 
swer was  thereupon  filed,  denying  the  negli- 
gence charged;  and  upon  the  trial  the  defend- 
ant bad  a  verdict  and  Judgment,  from  which 
the  plaintiff  appeals. 

Henry  E.  McGinn  and  Y.  K.  Strode,  for  ap- 
pellant   3.  M.  Gearln,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  The 
plaintiff  requested  the  court  to  charge  the 
Jury  that:  "There  Is  a  rule  of  law  that 
whenever  a  thing  that  causes  injury  la 
shown  to  be  under  the  management  of  a 
defendant,  and  the  accident  is  such  as  in  the 
ordinary  course  of  things  does  not  happen, 
If  those  who  have  the  management  use  prop- 
er care,  it  afTords  reasonable  evidence,  in  the 
absence  of  an  explanation  by  the  defend- 
ant, that  the  accident  arose  from  the  want 
of  care.  So,  in  the  case  on  trial,  if  you  find 
that  the  pulley  attached  to  the  planing  ma- 
■chine  was  under  the  management  of  the 
defendant  and  that  the  pulley  broke,  which 
could  not  have  happened  in  the  ordinary 
course  of  things,  if  those  who  had  the  man- 
agement and  control  of  that  pulley  used  prop- 
er care,  then,  If  in  that  event  there  is  no 
explanation  on  the  part  of  the  defendant  as 
to  breaking  of  said  pulley,  you  may  conclude 
that  the  breaking  of  the  pulley  arose  from 
the  want  of  care."  This  was  refused,  but  In 
its  general  charge  the  court  Instructed  the 
Jury  that:  "Negligence  is  never  presumed. 
Plaintiff  in  this  case  has  charged  it,  and 
she  must  prove  it  It  cannot  be  Inferred, 
from  the  mere  fact  that  the  decedent  was  in- 
jured or  the  accident  happened,  that  the  de- 
fendant was  negligent"  The  refusal  to  give 
the  instruction  requested,  and  the  giving  of 
the  one  quoted,  constitute  the  principal  as- 
Blgnments  of  error  on  this  appeal,  and  pre- 
sent the  question  whether  proof  of  the  death 
of  the  plalntifTs  intestate  from  the  breaking 
of  the  pulley,  in  the  absence  of  any  explana- 
tion by  the  defendant  as  to  the  cause  of  such 
breaking.  Is  Itself  evidence  of  a  want  of 
care  on  Its  part  In  an  action  by  a  passen- 
ger against  a  carrier,  proof  of  the  injury  it- 
self is  prima  facie  evidence  of  negligence, 
for  the  contract  Is  to  carry  safely.  But  in 
an  action  by  a  servant  against  his  master, 
this  rule  does  not  obtain.  Before  a  servant 
can  recover  for  an  injury  received  by  him, 
he  must  allege  and  prove  that  It  was  caused 
by  the  negligence  of  the  master.  It  Is  the 
duty  of  the  master  to  provide  bis  servant 
with  a  reasonably  safe  place  to  work  in,  rea- 
sonably safe  tools  and  appliances  to  work 
with,  and  to  exercise  reasonable  care  and  dil- 
igence to  keep  them  in  that  condition.  The 
presumption  is  that  be  baa  discharged  this 


duty,  and  this  presumption  can  only  be  oree- 
come  by  at&rmative  proot  either  direct  or 
drcnmstantial,  of  negligence  on  bis  part 
Wood,  Mast  &  Serv.  (2d  Ed.)  |  382.  In  8oai« 
Instances  the  circumstances  attending  the 
accident  may  be  sufficient  if  tmexplalned,  to- 
Justify  the  Jury  in  drawing  an  inference  of 
negligence.  In  such  cases,  however,  the 
physical  facts  themselves  are  evidential,  and 
there  is  what  the  law  terms  evidence  of  neg- 
ligence, in  conformity  with  the  maxim,  "Res 
ipsa  loquitur."  But  this  maxim  is  a  mere 
rule  of  evidence,  and  not  a  presumption  ot 
law.  Boyd  v.  Electric  Co.,  40  Or.  128,  66  Pac. 
876;  Id.  (Or.)  68  Pac.  810.  It  Is,  as  said  by- 
Mr.  Justice  Holmes  In  Oraham  v.  Badger, 
164  Mass.  42,  47,  41  N.  E.  61,  "merely  a  short 
way  of  saying  that  so  far  as  the  court  can 
see,  the  Jury,  from  their  experience  as  men 
of  tbe  world,  may  be  warranted  in  thinking 
that  an  accident  of  this  particular  kind  com- 
monly does  not  happen  except  in  consequence 
of  negligence,  and  that  therefore  there  is  a 
presumption  of  fact  in  tbe  absence  of  ex- 
planation or  other  evidence  which  the  Jury 
believe,  that  it  happened  in  consequence  of 
negligence."  There  is  some  controversy  in 
the  authorities  as  to  whether  under  any 
circumstances  the  doctrine  is  applicable  in 
an  action  by  an  injured  servant  against  his 
master.  But  if  it  can  be  Invoked  in  such  an 
action  at  all,  it  is  manifest  that  when  the 
servant  is  injured  from  a  defect  In  tbe  ma- 
chinery operated  by  him,  it  can  apply  only 
where  tbe  physical  facts  themselves  speak 
of  the  negligence  of  the  defendant  and  not 
as  in  tbe  case  at  bar,  merely  show  the  hap- 
pening of  the  accident  The  mere  circum- 
stance that  a  servant  is  Injured  by  defective 
machinery  or  appliances  used  by  blm  does 
not  prove  negligence  or  want  of  care  on 
tbe  part  of  the  master.  1  Bailey,  Mast  & 
Serv.  8  1597;  20  Am.  &  Eng.  E^c.  Law  (2d 
Ed.)  87;  Simpson  v.  Locomotive  Works,  139 
Pa.  245,  21  Atl.  886:  Railroad  Co.  T.  Barrett 
166  U.  S.  617,  17  Sup.  Ct  707.  41  L.  Ed. 
1136;  Patton  v.  Railway  Co.,  17&  U.  8.  658, 
21  Sup.  Ct  275,  45  L.  Ed.  361;  Wojciechow- 
ski  ▼.  Refining  Co.,  177  Pa.  67,  85  Aa  506; 
Brownfield  v.  Railway  Oo..  107  Iowa,  254,  77 
N.  W.  1038;  Olson  ▼.  Railway  Co.,  68  Minn. 
155,  71  N.  W.  6.  The  happening  of  the  acci- 
dent may  perhaps  tend  to  show  that  the  ma- 
chinery was  defective,  but  this  alone  is  not 
sufBclent  to  entitie  the  servant  to  recover. 
He  must  go  further,  and  show  not  only  that 
the  Injury  resulted  from  a  defect  In  tbe  ma- 
chinery, but  that  tbe  defendant  had  notice 
of  such  defect  or  by  the  exercise  of  ordinary 
care  could  have  known,  and  was  therefore 
guilty  of  negligence.  "The  mere  fact  that  the 
machinery  proves  defective,"  says  Mr.  Wood, 
"and  that  an  Injury  resulted  therefrom,  does 
not  fix  the  master's  liability.  Prima  facie  It 
is  presumed  that  the  master  has  discharged 
his  duty  to  the  servant  and  that  he  was 
not  at  fault  Therefore  the  servant  must 
overcome  this  presumption  by  proof  of  fault 
Digitized  by  LjOOQ  IC 
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on  tbe  master'B  part,  either  by  showing  that 
he  knew  or  ought  to  have  known  of  the 
defects."  Wood,  Mast  &  Serv.  (2d  Ed.)  i 
368.  A  master  is  not  an  Insurer  of  the  safe- 
ty of  bis  servant,  and  is  therefore  not  bound 
to  famish  absolutely  safe  appliances  or  ma- 
chinery. His  duty  in  this  regard  is  dischar- 
ged when  he  exercises  reasonable  care  and 
caution  to  provide  such  machinery  or  appli- 
ances, and  to  keep  them  in  that  condition, 
and  tbe  presumption  is  that  be  has  dischar- 
ged this  duty.  He  is  only  liable  for  an  in- 
Jury  to  a  servant  through  a  defect  in  the 
machinery  or  appliances  which  was  or  onght 
to  have  been  known  to  him  and  was  un- 
known to  the  servant;  and,  in  an  action 
tberefor.  It  is  necessary  for  the  servant  to 
prove,  not  only  the  defect,  but  tbe  knowl- 
edge or  means  of  knowledge  thereof  on  the 
part  of  the  master.  The  law  on  that  subject 
is  well  settled  In  this  court.  Kincaid  v.  Rail- 
way Co.,  22  Or.  35,  29  Pac.  3,  was  an  action 
by  a  servant  against  his  master  to  recover 
damages  for  injuries  received  on  account  of 
defective  appliances,  wherein  Mr.  Justice 
Lord.  In  speaking  for  the  court,  said:  "It 
Is  not  enough  for  tbe  party  to  merely  show 
the  injury  or  accident,  but  he  must  produce 
some  evidence  tending  to  show  that  the  neg- 
ligence of  tbe  defendant  caused  It  This  is 
not  one  of  the  cases  where  proof  of  the  acci- 
dent is  prima  facie  evidence  of  negligence, 
but  It  Is  one  of  the  cases  where  the  law  pre- 
sumes a  proper  performance  of  duty  upon 
tbe  part  of  the  defendant,  and  the  burden 
to  Imposed  upon  the  plaintilt  to  show  its  neg- 
ligence in  reference  to  the  particular  matter 
alleged  in  producing  the  injury."  And  in 
Kntt  V.  Pacific  Co.,  25  Or.  2»i.  35  Pac.  653,— 
a  similar  case,— tbe  same  Justice  says:  "The 
defendant  Is  not  a  guarantor  that  the  tools, 
Implements,  or  other  appliances  which  It  pro- 
vides for  tbe  use  of  Its  employes  are  abso- 
lutely safe  or  free  from  all  defects.  Neither 
Individuals  nor  corporations  are  bound  to 
Insure  the  absolute  safety  of  the  Instru- 
mentalities which  tbey  furnish  their  em- 
ployte  for  use  In  their  employment  Their 
duty  Is  discharged  when  they  exercise  rea- 
sonable care  and  diligence  In  providing  their 
employes  with  reasonably  safe  tools  and  ap- 
pliances with  which  to  work."  To  the  same 
effect,  see  Walsh  v.  Navigation  Co.,  10  Or. 
250;  Knahtia  v.  Railroad  Co.,  21  Or.  136, 
27  Pac.  91.  There  was  therefore  no  er- 
ror in  instructing  tbe  Jury  that  tbe  plain- 
tiff must  prove  the  negligence  alleged,  or  In 
refusing  to  instruct  that  tbe  breaking  of  the 
pulley.  If  unexplained  by  the  defendant,  was 
Itself  evidence  of  tbe  want  of  care  on  its 
part 

It  is  also  contended  that  tbe  court  erred  in 
striking  from  the  complaint  the  allegation 
that  tbe  defendant  failed  to  provide  a  belt 
shifter  or  other  suitable  appliance  for  trans- 
faring  tbe  belt  from  the  loose  to  tbe  tight 
pulley.  There  is  no  allegation  as  to  what 
would  be  a  suitable  appliance  for  that  pur- 


pose, or  that  there  was  one  any  better  than 
that  actually  used  by  the  deceased,  or,  in- 
deed, that  the  accident  was  caused  by  the 
defendant's  failure  to  furnish  a  suitable  belt 
shifter.  Tbe  deceased  was  supplied  with  an 
instrument  for  that  purpose  which  seems  to 
have  been  safe  and  suitable  when  properly 
used,  and,  as  there  is  no  averment  that  he 
made  any  objection  to  its  use,  the  defendant 
is  not  liable  because  it  failed  to  furnish  a 
better  one.  It  is  not  the  duty  of  the  master 
to  furnish  the  best  or  latest  appliances  for 
the  use  of  bis  servant.  He  may  conduct  his 
business  in  a  manner  most  agreeable  to  hhn- 
self,  using  either  old  or  new  machinery;  and 
an  employs  who  enters  bis  service  with 
knowledge  of  the  circumstances  attending  the 
employment  cannot  complain  of  his  master's 
customs  or  habits,  nor  recover  for  injuries 
sustained  in  and  resulting  from  that  particu- 
lar service.  If  the  machinery  and  applian- 
ces are  such  as  are  ordinarily  used,  and  rea- 
sonable care  Is  exercised  to  see  that  they  are 
safe  and  suitable  for  tbe  purposes  intended, 
and  are  kept  in  proper  condition,  so  that  no 
harm  results  to  the  servant  for  want  of  re- 
pair, tlie  master's  responsibility  in  the  prem- 
ises ceases,  and  be  is  not  liable  to  an  employft 
for  injuries  happening  to  him  in  the  use  of 
such  machinery  and  appliances.  20  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  77;  Wood,  Mast  ft 
Serv.  (2d  Ed.)  {  331;  1  BaUey,  Mast  &  Serv. 
S6& 

Upon  tbe  trial  one  Erickson  was  called  as 
a  witness  for  the  plalntlfT.  and  testified  that 
be  was  a  millwright  employed  by  the  defend- 
ant at  the  time  of  tbe  accident;  that  bis  duty 
was  to  repair  and  look  after  tbe  pulleys,  ex- 
cept those  on  the  planer;  and  that  he  exam- 
ined the  broken  pulley  after  the  accident  but 
was  not  present  at  tbe  time.  He  was  there- 
upon asked  to  state  his  opinion  as  to  what 
caused  the  pulley  to  break,  and  the  refusal 
of  the  court  to  permit  him  to  answer  Is  as- 
signed as  error.  If  tbe  opinion  of  the  wit- 
ness upon  this  question  was  competent  at 
all,  which  is  at  least  doubtful  (Houston  v. 
Brush,  66  Vt  331.  29  Aa  380),  it  was  be- 
cause be  was  an  expert  and  entitled  to  tes- 
tify as  such.  But  there  was  no  evidence 
that  he  possessed  any  special  knowledge  up- 
on the  subject.  He  had  not  had  any  experi- 
ence in  the  manufacture  of  Ironwork,  or  in 
testing  machinery  of  that  kind,  and  therefore 
there  was  no  abuse  of  discretion  in  refusing 
to  permit  him  to  express  an  opinion  upon  a 
question  of  such  Importance  In  the  case. 

One  Wilson,  who  was  employed  by  the  de- 
fendant on  tbe  night  shift  about  the  time  of 
tbe  accident  was  asked  as  to  whether  he  had 
ever  known  any  of  the  pulleys  on  the  planers 
In  the  defendant's  mill  to  be  tested  by  tap- 
ping with  a  hammer,  and  it  is  insisted  that 
tbe  court  erred  in  refusing  to  allow  him  to 
answer.  Tbe  evidence  shows  that  tbe  wit- 
ness went  to  work  at  7  o'clock  in  the  even- 
ing, and  quit  about  6  In  the  morning,  and 
therefore  the  fact  that^ln,^  haj^  n^ejy^g^^ 
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pulleys  tested  Is  no  erldence  that  a  proper 
&i8pectlon  and  examination  thereof  had  not 
been  made. 

Mr.  Inman,  the  president  of  the  defendant 
corporation,  testified,  among  other  things, 
that  the  pulley  and  belt  on  the  planer  operat- 
ed by  the  deceased  had  been  running  for 
about  four  years,  and  that  during  that  time 
no  accident  of  any  kind  had  occurred.  He 
was  thereupon  asked  on  cross-examination 
whether  It  was  not  a  fact  that  there  had  been 
at  least  two  men  killed  and  two  or  three  oth- 
efi  crippled  or  injured  in  his  mOl  during  tha 
last  three  or  four  years.  Error  Is  assigned  on 
the  ruling  of  the  trial  court  In  sustaining  an 
<t>Jectlon  to  this  question.  This  was  manifest- 
ly improper  cross-examination.  Mr.  Inman's 
testimony  in  chief  was  confined  to  the  planer 
In  controversy,  and  no  rule  of  law  of  which 
we  have  any  knowledge  wonld  permit  the 
plaintiff  to  extend  the  inquiry  to  embrace  the 
history  and  circumstances  of  all  the  acci- 
dents happening  in  the  mill  during  the  four 
years  previous  to  the  trial. 

The  Judgment  of  the  court  below  la  af- 
firmed. 


WILLIAMSON  et  al.  t.  NORTH  PAO.  LUM- 
BER CO. 
<Supreme  Conrt  of  Oregon.    Nor.  10,  1902.) 

AQBNCT— FRAUD. 
1.  As  to  certain  lumber  shippi^  by  defendant, 
Blalntiffs  were  from  the  first  its  agents  to  sell 
ODd  dispose  of  it  to  the  beat  advantage;  aud, 
as  to  other  lumber  shipped  aad  boufiht  by  them 
from  it,  they  were  subsequently  appointed  its 
agents  to  settle  the  dispute  as  to  quality.  HeU, 
that  defendant's  right  in  the  two  cases  to  ques- 
tion their  action  on  the  ground  of  fraud  waa 
4d«utical. 

Qp  petition  for  rehearing.    Denied. 
For  former  opinion,  see  70  Pac.  887. 

BEAN,  3.  Without  questioning  the  main 
opinion,  the  defendant.  In  view  of  another 
trial,  petltiona  the  court  to  indicate  more 
dearly  Its  views  as  to  whether  its  defense 
at  fraud  is  applicable  to  the  claim  for  rec- 
lamation on  the  excess  of  40,000  feet  of 
lumbo*  in  the  cargo  of  the  Alrlle;  and,  in 
that  connection,  attention  Is  called  to  the 
ruling  of  the  trial  conrt  on  the  motion  for  a 
new  trial,  which  it  is  suggested  hidlcates  that 
4n  the  opinion  of  that  court,  such  a  defense 
was  confined  alone  to  the  upper  assortment 
■ct  the  Ballochmyle's  cargo.  We  can  see  no 
difference,  so  far  as  the  right  to  set  up  the 
defense  of  fraud  is  concerned,  between  the 
two  causes  of  action.  It  is  true,  the  two 
cargoes  were  received  by  the  plaintiffs  under 
different  contracts;  but,  In  the  matter  of  the 
excess  In  the  Alrlle's  cargo,  they  were  the 
agents  of  the  defendant  from  the  beginning, 
to  sell  and  dispose  of  It  to  the  best  advantage, 
and,  as  to  the  Ballochmyle's  cargo,  they  be- 
came agents,  by  subsequent  contract,  to  set- 
tle the  dispute  as  to  quality  at  the  port  of 
discharge.    In  either  case  they  were  required 


to  act  honestly  and  In  good  faith,  and  whether 
they  did  so,  or  not,  was  a  question  for  the 
Jury.  Their  obligations  to  the  defendant  were 
practically  the  same  as  to  both  cargoes,  and 
the  defendant's  right  to  question  their  good 
faith  Is  Identical,  regardless  of  the  fact  wheth- 
er the  lumber  then  constituting  the  two  car- 
goes waa  received  under  the  same  contract 
or  not 

As  a  new  trial  was  ordered  on  the  plain- 
tiffs' appeal,  it  was  unnecessary  to  consider 
the  questions  presented  by  the  cross-appe.*!!, 
except  Ui  so  far  as  it  affects  the  matter  of 
costs;  and,  inasmuch  as  the  conclusion  we 
have  reached  virtually  upholds  the  defendant's 
contention  respecting  Its  right  to  have  the 
question  of  fraud  as  to  the  excess  of  the 
Alrlle  cargo  submitted  to  the  Jury,  It  is  en- 
titled to  recover  snch  costs  as  it  may  have 
made  on  account  of  the  cross-appeal. 

Behearing  denied. 


STATE  T.  DEAIt. 
(Supreme  Court  of  Oregon.    Not.  8,  1902.) 

LARCKNT— TESTIMONY— RELEVANCY— WIT- 
NBSSES— IMPEACHMENT. 

1.  Where,  In  a  proaeoutlon  for  larceny  of  a 
geldlog,  an  iaane  la  raised  bb  to  whether  de- 
fendant purchased   the  animal  from  the  com- 

f)laining  witness,  questions  asked  the  complain- 
ng  witness  on  cross-examination  as  to  his  hav- 
inf[  stated  to  persons  named  that  he  sold  the 
animal  to  defendant  are  relevant,  and  defend- 
ant is  not  bound  by  his  answers. 

2.  Under  Hill's  Ann.  Laws,  i  S41,  providing 
that,  before  a  witness  can  be  impeached  by 
evidence  of  inconsistent  statements,  such  state- 
ments must  be  related  to  him,  and  he  be  per- 
mitted to  explain  them,  a  foundation  for  im- 
peachment was  laid  where  complaining  wit- 
ness, after  teBttfyiug  that  he  bad  traded  three 
horses  to  defendant,  but  not  the  one  in  ques- 
tion, was  asked  if  he  had  not.  at  a  designated 
time  and  place,  stated  to  a  person  named  that 
he  had  traded  the  horse  in  question  to  defend- 
ant, to  which  he  answered  ''No." 

3.  A  foundation  for  Impeachment  was  also 
laid  where  the  complaining  witness  was  asked 
If,  at  a  designated  time  and  place,  he  had  not 
stated  to  a  person  named  that  he  had  traded 
four  horses  to  defendant,  to  which  he  anawer- 
•d  "No." 

Appeal  from  circuit  court.  Union  coimty; 
Robert  Eakhi,  Judge. 

R.  W.  Deal  was  convicted  of  stealing  a 
gelding,  and  appeals.    Reversed. 

The  defendant  was  tried,  convicted,  and 
sentenced  by  Judgment  of  the  trial  conrt 
for  the  crime  of  larceny  by  stealing  a  geld- 
ing, the  property  of  one  Charles  Rowland. 
There  waa  evidence  introduced  at  the  trial 
tending  to  show  that  the  horse  was  brown 
in  color,  branded  J.  D.  on  the  left  shoulder, 
about  four  years  old,  having  white  hind 
feet,  and  a  cut  or  bruised  knee.  Charles 
Rowland,  a  witness  for  the  state,  testified, 
In  effect,  that  he  was  the  owner  of  the 
animal;  that  he  traded  for  It,  when  a  year' 
ling,  with  Eddie  Masterson;  that  he  never 
sold  or  dispoRod  of  It,  and  that  the  last  time 

he  saw  it  was  In  the 
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\\ .  B.  Campbell's  pasture.  Aa  a  defense, 
Dea2  claimed  to  have  traded  for  the  borse 
with  Rowland  about  April,  1901,  and  that  In 
the  trade  he  obtained  two  J.  D.  horses,  one 
being  the  gelding  In  question;  also  a  sorrel 
saddle  horse  and  a  diamond  dot  mare,— 
four  in  all.  On  cross-examination,  Rott- 
land  admitted  that  he  had  made  a  trade 
with  Deal,  but  claimed  that  he  let  him  have 
three  horses  only,— the  sorrel  saddle  borse, 
the  diamond  dot  mare,  and  a  yearling  colt, 
but  neither  of  the  J.  D.  horses,  and  hence 
not  the  gelding  in  question.  Having  stated 
that  he  was  acquainted  with  William  Brew- 
er, be  was  further  interrogated  and  answer- 
ed as  follows:  "Q.  Do  you  remember  of 
meeting  Mr.  Brewer  on  the  Foothill  road 
along  near  the  Shambaugh  place  some  time 
last  May?  A.  Last  falL  Q.  About  last 
April?  A.  Mo,  sir.  Q.  Don't  remember 
meeting  him  there?  A.  No,  sir.  Q.  Didn't 
you  meet  him  at  that  time  and  place,  yon 
and  he  being  there  alone,  about  the  last  of 
April,  and  In  a  conversation  with  him  tell 
bim  that  yon  bad  traded  your  two  J.  D. 
horses  to  the  defendant,  Mr.  Deal,  here,  or 
words  to  that  effect?  A.  No,  sir.  I  re- 
member about  riding  along  with  him.  But 
it  seems  lllce  it  was  last  fall.  I  was  going 
over  to  Price  Gates'  with  him.  Q.  Ton  was 
wltb  bim  there,  about  the  Shambaugh  place, 
at  one  time?  A.  Yes,  but  there  was  another 
fellow  along.  Q.  Who  was  the  other  fel- 
low? A.  Hornbeck.  Q.  Was  Hornbeck 
prest'iit  when  you  had  any  talk  with  him? 
A,  lie  was  riding  along  with  him.  Q.  Isn't 
It  a  fact,  in  that  conversation,  that  you  and 
Brewer,  being  there  alone  together,  that  you 
said  to  him,  he  wanting  to  trade,  you  hav- 
ing talked  about  trading  horses,  and  yon 
stated  to  htm  at  that  time  that  yon  bad 
traded  two  J.  D.  horses  to  Mr.  Deal,  and  two 
otber  horses?  A.  No,  sir.  Q.  Do  yon  swear 
to  that  positively?  A.  Yes."  And,  having 
testified  that  be  was  acquainted  with  Cleve 
Hopper,  was  asked:  "Q.  Do  you  remember 
seeing  him,  going  down  with  him  from  the 
new  town  to  the  old  town,  in  La  Grande, 
along  about  April  last?  A.  Yes,  I  have  done 
that  a  good  many  times.  Q.  Do  you  remem- 
ber of  going  with  him  at  that  time  from  the 
new  town  to  the  old  town,  and  In  a  conver- 
sation with  him,  you  and  he  being  alone, 
yon  stated  to  him  that  you  had  traded  four 
horses  to  Mr.  Deal?  A.  No,  sir;  I  never 
talked  trading  horses  In  my  life  with  him." 
For  the  purpose  of  contradicting  Rowland, 
and  showing  that  he  had  at  other  times  made 
statements  Inconsistent  with  this  testimony. 
Brewer  was  called,  and  testified  that  In  the 
latter  part  of  April,  1901,  he  was  In  com- 
pany with  him  on  the  Foothill  road,  near  the 
Shambaugh  place,  and  had  a  conversation 
with  him  concerning  the  horses  he  then  had 
and  presently  owned,  whereupon  witness 
was  asked  to  state  whether  or  not  in  that 
conversation  Rowland  said  that  he  bad  trad- 
ed two  J.  D.  horses  to  defendant,  or  words 


to  that  effect  To  tbls  an  objection  was  In- 
terposed and  sustained,  on  the  ground  that 
the  question  was  incompetent,  because  no 
proper  foundation  had  been  laid  for  Im- 
peachment Following  this  an  offer  was 
made  to  show  by  the  witness  that  Row- 
land stated.  In  the  conversation  referred  to, 
that  he  had  traded  his  two  J.  D.  horses  t» 
R.  W.  Deal,  the  defendant  and  that  one 
of  them  had  a  lame  or  blemished  knee,  auA 
this  was  refused.  Later  Brewer  was  again 
called,  and  asked  whether  or  not  in  the  con- 
versation with  Rowland  on  the  Foothill  roa^ 
near  the  Shambaugh  place,  the  latter  part  of 
April,  referred  to,  he  and  Rowland,  being 
alone,  Rowhmd  did  not  state  to  him  that  Ire 
had  traded  two  J.  D.  horses  to  Mr.  Deal,  and 
two  other  horses,  or  words  to  that  effect; 
and,  not  being  permitted  to  answer,  the  of- 
fer was  made  to  prove  the  fact  indicated  ^y 
the  question,  but  without  avail.  Cleve  H<$>- 
per  was  then  called,  and  testified  that  be  re- 
membered seeing  Rowland  about  the  latter 
part  of  April,  1901,  and  going  with  bim 
from  the  new  town  to  the  old  town  of  La 
Grande,  whereupon  the  further  offer  was 
made  to  prove  by  him  that  !n  a  conversation 
then  had  with  Rowland,  they  being  aldi^ 
Rowland  said  that  he  had  traded  two  heSx 
of  horses  branded  J.  D.,  one  of  them  being 
the  horse  Involved  In  this  case;  but  was  not 
permitted  to  do  so  over  the  objection  that  Ho 
proper  foundation  bad  been  laid  for  Impeach- 
ment 

T.  H.  Crawford,  for  appellant  D.  B.  N. 
Blackburn,  Atty.  Gen.,  and  Samuel  White,^ 
Dlst  Atty.,  for  the  State. 

WOLVERTON.  J.  (after  stating  the  facte). 
The  foregoing  statement  presents  the  onl;r 
alleged  errors  relied  upon  for  reversal.  They 
involve  but  a  single  question,  namely,  was 
there  a  proper  foundation  laid  for  the  im- 
peachment of  the  prosecuting  witness,  Row- 
land? If  there  was,  as  respects  either  of  the 
witnesses  Brewer  or  Hopper,  there  was  er- 
ror, for  which  a  new  trial  should  be  awarded, 
and  of  this  we  will  now  inquUre.  Prelimi- 
narily, it  Is  insisted  that  the  subject-matter  of 
inquiiT  is  wholly  irrelevant  and  Immaterial 
to  any  issne  in  the  case,  and  could  not  thete- 
fore,  form  a  basis  for  impeachment.  It  is 
legally  true  that,  when  a  matter  immaterial 
and  wholly  irrelevant  to  the  Issue  shall  havs 
been  elicited  from  a  witness,  it  concludes  the 
party  examining  him;  and  he  will  not  there- 
after be  permitted  to  Impeach  him  by  evi- 
dence showing  that  he  has  at  other  times 
made  statements  at  variance  or  In  disparage- 
ment of  the  testimony  then  adduced.  This, 
however,  does  not  extend  to  incompetent  tes- 
timony merely  because  it  is  so,  unless  it  mg^y 
be  said  at  the  same  time  to  be  immaterial, 
and  Irrelevant.  Joseph!  v.  Furnish,  27  Or. 
260,  41  Pac.  424.  But  the  testimony  elicited 
from  Rowland  was  not  only  competent  but. 
perfectly  relevant,  and  altogether  materiaL 
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There  was  an  Issue  raised  as  to  whether  the 
defendant  bad  not  traded  tar  or  purchased 
the  animal  In  question  from  Rowland,  who 
was  the  owner  at  the  time  of  the  alleged 
theft.  Rowland's  attention  was  then  called 
to  the  matter,  and  be  testified  positively  that 
he  did  not  trade  either  of  the  J.  D.  horses,  or 
the  animal  In  question,  to  the  defendant. 
Now,  It  was  with  relation  to  this  testimony 
that  the  attempted  Impeachment  was  pur- 
sued, and  the  effort  was  to  show  that  the 
witness  had  at  other  times  made  statements 
Inconsistent  therewith.  The  testimony  was, 
therefore,  not  foreign  to  any  Issue  In  the  case, 
bnt  altogether  competent,  pertinent,  and  rele- 
vant It  Is  a  statutory  rule  that  a  witness 
may  be  impeached  by  evidence  that  he  made 
at  other  times  statements  Inconsistent  with 
ills  present  testimony;  but,  before  this  can  be 
done,  the  statements  must  be  related  to  bim, 
with  the  ctocumstances  of  time,  place,  and 
persons  present,  and  he  shall  be  asked  wheth- 
er he  has  inade  such  statements  or  not,  and. 
If  so,  allowed  to  explain  them.  Hill's  Ann. 
Laws  Or.  §  841.  This  is  but  declaratory  of 
the  common-law  rule,  and  the  purpose  of  re- 
quiring the  observance  of  the  formality  pre- 
scribed Is  for  the  protection  of  the  witness, 
to  give  him  an  opportunity  of  recalling  the 
facts  and  correcting  the  statements  when  im- 
mediately brought  to  his  attention.  When, 
however,  the  statements  are  called  to  bis 
mind,  together  with  such  circumstances  of 
time,  place,  and  persons  present  as  to  enable 
him  to  readily  understand  the  particular 
statements  alluded  to  by  the  questioner,  and 
he  tben  denies  making  any,  or  attempts  to 
qualify  them,  other  persons  having  knowledge 
of  the  fact  may  be  called  to  contradict  him. 
Sheppard  v.  Yocum,  10  Or.  402;  State  v. 
Welch,  33  Or.  83,  54  Pac.  213;  Same  v.  Bart- 
mess,  33  Or.  110,  64  Pac.  167.  Now,  as  it  per- 
tains to  tbe  statement  or  admission  made  to 
Brewer,  Rowland  denied  It  In  toto.  He  re- 
calls, however,  that  be  was  with  Brewer  at 
the  place  designated,  bnt  Is  not  certain  as  to 
the  time,  thought  It  was  In  tbe  fall;  and  that 
another  person,  one  Hombeck,  was  also  pres- 
ent So  that  be  does  not  agree  In  bis  recol- 
lection entirely  as  to  the  circumstances  Indi- 
cated by  the  Interrogator.  But  this  is  because 
be  remembers  them  differently,  or  does  not 
care,  for  some  reason,  to  state  them  truly. 
This  circumstance  does  not  In  any  sense, 
stand  In  the  way  of  laying  a  proper  founda- 
tion for  Impeachment  the  essential  condi- 
tion being  that  the  witness'  attention  be  ao 
definitely  attracted.  In  the  manner  designat- 
ed, to  the  exact  conversation  or  statement 
supposed  to  have  been  had  or  made  that  Is  In 
the  mind  of  the  questioner,  so  as  to  give  him 
an  opportunity  to  affirm  or  deny,  or  to  explain 
by  relating  it  as  his  memory  bears  him  out 
We  think  the  foundation  was  well  laid  for  the 
Impeachment  by  the  testimony  of  the  witness 
Brewer,  whose  attention  was  directed  to  the 
circumstances  of  time,  place,  and  persons 
present  In  like  manner  as  Rowland's  attention 


was  called  thereto,  and  he  was  asked  wheth- 
er or  not  Rowland  had  stated  to  him.  In  the 
supposed  conversation,  that  he  had  traded  his 
two  J.  D.  hordes  to  defendant  Deal,  or  words 
to  that  effect  and  he  was  not  allowed  to  an- 
swer. This  was  followed  by  an  offer  to  prove 
tbe  statement  in  a  little  different  form,  which, 
if  objectionable,  was  afterwards  cured  by  an 
offer  to  show  by  the  witness  that  the  state- 
ment was  made  to  him  by  Rowland  In  the 
Identical  language  employed  in  the  Interroga- 
tion addressed  to  the  latter.  The  attempted 
impeachment  by  Cleve  Hopper  has,  perhaps, 
not  so  good  a  basis.  He  was  asked,  touching 
tbe  supposed  conversation,  whether  Rowland 
stated  that  he  had  traded  four  horses  to  Mr. 
Deal,  instead  of  three.  If  permitted  to  an- 
swer, however.  It  would  have  had  some  ten-_ 
dency  to  Impeach  Rowland  touching  the  mat- 
ter In  Issue,  and  should  have  been  allowed  to 
go  to  the  jury.  We  do  not  desire  to  be  under- 
stood as  holding  that  the  matters  offered  to 
be  proved  by  witnesses  Brewer  and  Hopper 
were,  In  any  sense,  substantive  evidence,  ad- 
missible for  the  purpose  of  showing  title  In 
the  defendant  but  have  considered  only  the 
question  as  to  whether  the  proper  foundation 
bad  been  laid  for  the  Impeachment  of  the 
witness  Rowland.  It  was  very  Important  to 
the  defendant  that  he  should  have  been  al- 
lowed to  discredit  the  only  witness  who  was 
in  a  position  to  dispute  his  contention  that  he 
had  traded  for  the  horse,  and  was,  therefore, 
the  owner  at  the  time  of  tbe  alleged  lar- 
cenous taking;  and  he  was  entitled  to  have 
the  testimony  go  to  the  Jury  for  their  con- 
sideration In  arriving  at  a  verdict 

Tbe  Judgment  must  therefore,  be  revosed, 
and  remanded  for  a  new  triaL 


STATE  V.  DEAL.* 
(Supreme  Court  of  Oregon.    Nov.  8,  1902.) 

CRIMINAL  LAW— CROSS-EXAMINATION  OP  AC- 
CUSED—HARMLESS ERROR— FORMER  CONVIC- 
TION —  INSTRUCTIONS— COMPLAINING  WIT- 
NESS—ADMISSIONS. 

1.  On  trial  for  larceov  of  a  horse  It  was  er- 
ror to  ask  the  accused  ou  cross-ezaminatloii, 
for  purposes  of  Impeachmeut  questions  as  to 
his  testimony  at  another  trial  for  the  larceny 
of  a  horse,  he  having  testitied  to  nothing  witn 
which  the  statements  sought  to  t>e  ahowu 
would  be  lu  auy  wise  inconsistent. 

2.  Error  in  permitting  accused  to  be  asked  on 
cross-examination,  for  purposes  of  impeadi- 
ment,  as  to  matters  which  he  had  not  testi- 
fied to  in  chief,  was  harmless  error  where 
tbe  testimony  was  admissible  as  declarations 
against  interest,  and  refuted  defendant's  plea 
of  former  couviction  for  the  same  offense. 

3.  Where,  in  a  prosecution  for  the  larceny  of 
a  horse,  on  the  issue  of  former  couvirtion.  the 
testimony  of  the  accused  was  to  the  effect  that 
the  horse  referred  to  in  the  indictment  on 
which  he  was  on  trial  was  a  horse  purchased 
by  the  compiainiui;  witness  from  a  person 
named,  which  was  the  horse  for  the  larceny 
of  which  he  was  formerly  convicted,  and  the 
testimouy  of  the  state  was  to  tbe  effect  thmt 
the  horse  so  purchased  had  a  white  bind  foot 
and  a  blemished  knee,  which  was  the  horse 
for  the  larceny  of  which  the  accused  was  con- 
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Ticted.  and  whieh  was  not  the  horae  referred 
to  in  the  iadictment  on  which  the  accused 
was  on  trial,  an  iustruction  that,  if  the  evi- 
dence showed  that  the  horse  for  the  larceny 
of  which  the  accused  was  formerly  conricted 
was  purchased  froni  the  person  named,  and 
that  the  horse  for  the  larceny  of  which  he 
was  ou  trial  was  the  horse  so  purchased,  the 
•ceased  was  not  guilty,  and  that  as  to  whether 
the  horse  for  the  larceny  of  which  he  was  for- 
merly convicted  had  a  blemished  knee  and  one 
white  foot  was  immaterial,  was  properly  re- 
fused, as  ignoring  part  of  the  teatimouy  on  the 
issue  of  former  couviction. 

4.  An  instruction  that,  if  the  horse  for  the 
larceny  of  which  he  was  prosecuted  was  the 
same  animal  for  the  larceny  of  which  he  was 
formerly  conyicted,  the  conviction  was  a  bar 
to  the  prosecution,  and  the  verdict  should  be 
for  defendant  on  the  issue  of  former  conTic- 
tioD,  but.  if  the  prosecution  in  this  case  was 
for  a  different  horse,  then  the  verdict  on  such 
issue  should  be  for  the  state,  was  proper. 

5.  The  fact  that  the  instruction  improperly 
referred  to  the  horse  for  the  larceny  of  which 
the  accused  was  formerly  convicted  as  a 
brown  horse  was  not  reversible  error  where 
the  color  of  the  horse  had  no  bearing  on  the 
auestiou  of  identity  sought  to  be  proved  and 
tiisproved  by  other  circumstances. 

6.  On  a  prosecution  for  the  larceny  of  • 
horxe.  evidence  of  the  admissions  of  the  com- 
plaining witness  that  the  horse  was  the  prop- 
erty of  defendant,  made  several  days  after  the 
time  defendant  claimed  to  have  obtained  the 
borse  from  the  witness  in  a  trade,  is  iuadmissi- 
ble.  except  for  impeachment  after  proper 
foundation  therefor  having  been  laid,  for  the 
witness  is  not  in  any  legal  sense  a  party  to  the 
record,  so  that  his  admiasions  are  not  binding 
ou  the  state. 

Appeal  from  circuit  court,  Union  county; 
Bobert  Bakln,  Judge. 

R.  W.  Deal  was  convicted  of  stealing  a 
celding,  and  appeals.    Affirmed. 

Defendant  was  tried  upon  an  Indictment 
for  the  crime  of  larceny  of  a  gelding,  and, 
being  convicted,  appeals  from  the  Judgment 
ensuing.  He  Interposed  two  pleas,  viz.,  not 
guilty,  and  former  conviction  for  tbe  same 
offense.  The  state.  In  support  of  the  charge. 
Introduced  evidence  tending  to  show  that  in 
1901  Charles  Rowland  was  tbe  owner  of  a 
certain  brown  or  dark  bay  gelding,  four  years 
old.  branded  J.  D.  on  the  left  shoulder,  then 
being  at  Evans'  livery  stable;  that  he  own- 
ed It  since  it  was  a  suckling  colt;  that  bi 
September,  1901,  the  defendant  drove  the 
animal  to  and  corralled  It  in  the  old  town  of 
La  Grande,  in  Union  county.  Or.,  a  few 
blocks  from  where  Rowland  was  living,  and 
on  the  same  day  sold  it  to  one  McDon- 
ald. KowUnd  testifled  that  he  never  sold 
or  traded  the  animal  to  Deal  or  any  one 
'Plse,  and  was  still  the  owner  thereof.  When 
the  state  rested,  the  defendant  took  the 
stand  In  his  own  behalf,  and  testifled  that 
he  saw  tbe  horse  for  the  larceny  of  which 
be  was  then  being  tried  in  Evans'  livery 
stable  on  the  day  previous,  and  that  It  was 
the  same  horse  he  turned  over  to  McDon-" 
aid;  that  the  animal  was  his  property,  and 
that  he  obtained  it  from  Rowland  about  the 
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18th  or  20th  of  March  last;  that  he  traded 
Rowland  two  horses  for  four,  and  this  was 
one  of  the  four;  that  he  found  tbe  horse 
In  Campbell's  Held,  and  that  on  the  7th  or 
8th  day  of  April  he  had  a  conversation  with 
Rowland  about  the  horses,  relating  it  This 
is,  hi  substance,  all  the  defendant  testified  to 
in  chief.  Having  been  excused,  and  again 
called  in  bis  own  behalf,  the  prosecution,  by 
leave  of  the  court,  asked  him,  in  effect,  if 
he  did  not  testify  at  the  trial  of  the  case 
of  State  V.  Deal,  on  October  11,  1901,  that 
the  horse  mentioned  in  the  Indictment  was 
one  of  the  J.  D.  horses.— tbe  one  that  had  a 
leader  cut  on  the  left  knee,  which  was  cal- 
loused, the  same  being  the  horse  brought 
from  Pendleton,  and  one  of  the  horses  that 
he  got  In  the  trade  with  Rowland.  The 
question  was  objected  to  as  incompetent,  ir- 
relevant, not  cross-examination,  and  not 
proper  for  impeachment;  but,  being  over- 
ruled, he  answered  that  he  made  no  such 
statement  Tbe  examination  was,  over  ob- 
jections, then  continued  as  follows:  "Q.  Did 
yon  state  which  one  of  these  horses  was 
mentioned  in  the  indictment  in  the  former 
trial?  A.  Yes.  Q.  Which  one  of  these  horses 
did  yon  testify  that  you  was  indicted  for  in 
the  other  trial?  A.  The  one  that  has  the 
cut  knee.  Q.  And  that  was  the  horse  that 
yon  brought— that  you  took— to  Pendleton,  and 
that  Charles  Rowland  brought  back  from 
Pendleton;  was  the  horse  described  in  the 
Indictment  in  the  former  trial,  is  what  you 
understood  it?  A.  The  horse  with  the  cut 
leader  is  the  horse  that  I  understood  was  in 
the  former  case.  That  is  the  way  I  un- 
derstood It  That  was  what  they  called  the 
Masterson  horse.  Q.  Just  answer  the  ques- 
tion yes  or  no,  will  you  please?  A.  Yes,  that 
is  the  horse.  That  is  the  horse  I  under- 
stood was  in  the  other  trial."  In  rebuttal, 
and  for  the  purpose  of  contradicting  Deal, 
the  state  was  permitted,  also  over  objec- 
tion, to  show  by  the  court  reporter  that  he 
had  testified  at  the  trial  of  October  11th  in 
substance  as  indicated  by  the  question  first 
propounded  by  the  state.  In  this  connec- 
tion it  should  be  further  stated  that  the 
defendant  in  support  of  bis  plea  of  former 
conviction.  Introduced  in  evidence  the  Judg- 
ment roll  In  the  case  tried  October  11th, 
showing  his  conviction  of  the  crime  of  lar- 
ceny of  a  gelding,  the  property  of  Charles 
Rowland,  and,  to  show  that  the  animal  there- 
in Involved  was  the  same  as  he  Is  here 
charged  with  stealing,  introduced  in  evidence 
a  portion  of  the  testimony  of  Charles  Row- 
land, in  substance  that  he  (Rowland)  learn- 
ed that  the  horse  was  in  Campbell's  past- 
ure, and  went  over  to  get  It;  then  heard 
It  was  In  Pendleton;  that  he  could  not  tell 
who  had  It  In  Campbell's  pasture,  and 
could  not  say  exactly  how  old  It  was;  that 
he  obtained  it  from  Masterson's  boy  when 
It  was  a  yearling,  and  had  it  about  four 
years;  and  that  he  did  not  get  two  horses 
from  Masterson.    Also  a  portioq^-qf-')^  own. 
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Bbowing  that  tbe  animal  be  obtained  at 
Canipbeirs  whs  tbe  dark  bay  borse  tbat 
Bowland  bad  purcbased  from  Masterson,  and 
tbat  was  four  years  old  tbe  preceding  spring. 
Tbe  state  caused  to  be  read  otber  testimony, 
sbowing  tbat  Bowland  stated  at  tbe  former 
trial  that  tbe  Masterson  borse,  for  tbe  lar- 
ceny of  wblcb  defendant  was  tben  on  trial, 
was  branded  J.  D.  on  tbe  left  sboulder,  bad 
one  wblte  foot,  and  a  blemlsb  on  one  knee, 
caused  by  a  wire  cut,  and  tbat  tbls  was  tbe 
horse  tbat  defendant  bad  in  tbe  Campbell 
pasture  In  tbe  spring  of  1901. 

T.  H.  Crawford,  for  appellant  D.  B.  N. 
Blackburn,  Atty.  Gen.,  and  Samuel  White, 
Dist  Atty.,  for  the  State. 

WOLVEBTON,  J.  (after  stating  the  facts). 
The  first  question  presented  for  our  con- 
sideration is  whether  tbe  trial  court  was  in 
error  In  permitting  the  state  to  cross-ex- 
amine the  defendant,  while  a  witness  in  his 
own  behalf,  touching  what  he  may  have 
testified  to  in  bis  examination  In  a  case 
wherein  he  was  tried  for  larceny  of  a  gelding 
at  tbe  preceding  October  term  of  the  court, 
and.  If  so,  whether  the  error  was  injurious 
or  harmless  in  vltw  of  the  whole  record. 
The  form  of  tbe  question  propounded  by  tbe 
prosecution  would  seem  to  Indicate  that  it 
was  for  the  purpose  of  impeaching  tbe  de- 
fendant as  a  witness  In  his  own  behalf,  and 
thereby  discrediting  his  testimony.  At  that 
stage  of  the  proceeding  tbe  defendant  had 
offered  no  proof  in  support  of  his  plea  of 
autrefois  convict,  although  tbe  record  does 
show  tbat  tbe  state  bad  called  several  wit- 
nesses to  prove  that  tbe  horse  Deal  was  tben 
being  tried  for  stealing  was  not  tbe  one  In- 
volved In  his  trial  at  the  preceding  Octo- 
ber term.  So  that  it  was  In  anticipation  of 
tbe  proof  which  It  was  supposed  tbe  de- 
fendant would  make  under  his  plea  that  the 
state  sought  to  draw  from  him  what  be  bad 
testified  to  at  the  former  trial  In  tbe  particu- 
lars alluded  to,  and  was  irregular  in  any 
event  If  impeachment  was  Intended,  tbe 
method  Invoked  could  only  be  permitted 
when  It  was  sought  to  show  that  he  had  at 
other  times  made  statements  inconsistent 
with  bis  present  testimony.  Hill's  Ann. 
Laws  Or.  §  Sil.  He  bad  then  testified  to 
nothing  with  which  the  statement  sought  to 
be  shown  would  in  any  wise  be  Inconsistent 
It  related  to  an  entirely  different  subject 
from  any  that  he  bad  spoken  of  while  being 
examined  in  chief;  so  tbat  it  was  not  prop- 
er matter  for  his  Impeachment  at  that,  or, 
as  the  record  shows,  at  any  other,  stage  in 
the  trial.  This  Is  suggestive  of  a  more  sub- 
stantial reason  why  the  defendant,  as  a  wit- 
ness in  his  own  behalf,  should  not  have 
been  required  to  answer.  Tbe  question  pro- 
pounded was  not  cross-examination  upon 
any  fact  to  which  be  bad  testified  In  chief. 
State  V.  Saunders,  14  Or.  300,  12  Pac.  441. 
But,  notwithstanding  there  was  undoubted 


error  in  the  admission  of  the  testimony  as 
ottered,  counsel  for  the  state  insist  tbat  It 
was  legitimately  admissible,  because  con- 
sisting of  admissions  and  declarations 
against  the  interest  of  the  defendant  and 
In  derogation  of  his  plea  of  former  convic- 
tion, and  tbat,  therefore,  it  was  harmless. 
It  was  concededly  admissible  for  this  pur- 
pose. Tbe  method  pursued  was  practically 
fruitless  as  a  means  of  impeaching  tbe  de- 
fendant's credibility,  as  his  further  examin- 
ation by  the  state's  attorney,  although  im- 
proper, shows.  Notwithstanding  the  defend- 
ant answered  In  a  general  way  that  be  did 
not  make  the  statements  imputed  to  him, 
yet,  when  his  attention  was  attracted  to  the 
details,  he  frankly  conceded  them  In  almost 
If  not  In  every  particular.  To  specify:  He 
testified  on  further  examination  tbat  be  stat- 
ed at  tbe  former  trial  that  tbe  borse  with 
the  cut  knee  was  the  one  tben  mentioned  in 
the  Indictment;  tbat  it  was  the  horse  that 
defendant  took  to  Pendleton  and  Charles 
Bowland  brought  back  from  there,  and.  In 
further  designation,  was  what  was  called 
the  Masterson  horse.  So  that  the  feature  of 
any  particular  discredit  of  defendant's  tes- 
timony by  tbe  method  of  examination  pur- 
sued is  eliminated.  Tbls  being  so,  and  the 
testimony  being  admissible  as  declarations 
against  bis  Interest  and  constituting  sub- 
stantive proof  to  refute  defendant's  plea  of 
former  conviction  for  the  same  offense,  we 
are  induced  to  believe  that  allowing  the  tes- 
timony to  go  to  tbe  Jury,  even  if  for  tbe 
purpose  of  Impeachment,  was  harmless  error 
and  not  sufficient  cause  for  awarding  a  new 
trial. 

Another  error  of  tbe  trial  court  Is  predi- 
cated upon  the  refusal  to  give  tbe  instruc- 
tions submitted  by  counsel  for  defense  rela- 
tive to  the  plea  of  former  conviction,  num- 
bered 2  and  4  In  the  record,  and  upon  tbe 
giving  of  instruction  numbered  6.  By  No. 
2  It  was  sought  to  have  tbe  court  tell  tbe 
Jury  tbat  the  record  and  evidence  in  the 
former  case  shows  that  the  gelding  for  tbe 
larceny  of  which  he  was  then  convicted  was 
a  gelding  which  Charles  Bowland  obtained 
from  Eddie  Masterson,  and  known  and  de- 
scribed in  tbe  testimony  of  the  witnesses 
therein  for  tbe  state  as  Uie  Masterson  horse, 
and  that  if  they  found  from  the  evidence 
in  the  present  case  tbat  the  gelding  for  the 
larceny  of  which  defendant  was  being  tried 
Is  the  one  that  Bowland  obtained  from  Ed- 
die Masterson  when  it  was  a  yearling,  and  Is 
what  Is  known  as  the  Masterson  horse,  the 
defendant  should  be  acquitted.  By  No.  4  it 
was  sought  to  have  the  court  further  teU  the 
Jury  that  tbe  fact  as  to  whether  or  not  tbe 
gelding  In  question  bad  a  blemished  knee  or 
one  white  foot  or  was  taken  by  defend- 
ant to  Pendleton,  Is  wholly  immaterial  in 
determining  whether  or  not  the  horse  is  tbe 
Masterson  horse,  for  the  larceny  of  whlcb 
tbe  defendant  bad  been  convicted,  and  tbat 
the  material  question  in  the  case  warn  whetb- 

Digitized  by  LjOOQ  IC 


Or.) 


EX  PARTE  ST.  KAYNER 


537 


er  tblfl  gddins  la  tbe  same  animal  that  wlt- 
neBses  In  tbe  fonner  trial  teatlfied  was  tak- 
en by  Deal  from  tbe  Campbell  place  laat 
spring,  and  tbe  same  that  Rowland  obtained 
when  a  yearling  from  Eddie  Ma8te^8on.  In- 
Btniction  No.  6,  as  giren.  Is  as  follows:  "De- 
fendant has  not  only  entered  a  plea  of  not 
guilty,  but  has  also  entered  In  this  case  a 
plea  of  fonner  conviction,  viz.,  the  convic- 
tion at  tbe  former  October  term  of  this  court, 
1901,  for  the  larceny  of  a  brown  gelding, 
the  property  of  this  prosecuting  witness,  ; 
Charles  Rowland.  If  tbe  gelding  for  tbe  lar-  | 
ceny  of  which  be  Is  prosecuted  in  this  case  . 
is  tbe  same  animal  for  tbe  larceny  of  which  ' 
he  was  prosecuted  in  tbe  former  case,  then  \ 
tbe  conviction  in  this  former  case  is  a  bar  { 
to  a  prosecution  in  this  case,  and  If  you  so 
find  then  your  verdict  should  be  for  tbe  de- 
fendant upon  this  issue.  But  if  you  find  that 
tbe  prosecution  In  this  case  is  for  tbe  lar- 
ceny of  a  dlfTerent  gelding  than  the  one  for 
tbe  larceny  of  which  be  was  convicted  in  the 
former  case,  then  your  verdict  on  tbe  issue 
of  former  conviction  should  be  for  tbe  state 
on  tliat  Issue."  For  the  purpose  of  perspicu- 
ity, we  make  further  reference  to  the  testi- 
mony. Eddie  Masterson  testified  for  the 
defense  that  he  traded  Rowland  tbe  horse 
colt,  a  dark  bay,  when  it  was  a  yearling; 
that  the  animal  was  four  years  old  past;  that 
be  had  examined  the  horse  In  Evans'  livery 
•table,  referred  to  in  tbe  prosecution  in  this 
case^  and  that  it  was  the  same  horse  be 
traded  Rowland  when  a  colt.  Masterson 
further  gave  testimony  to  the  same  effect, 
and  Campbell  testified  that  be  bad  seen  the 
horse  In  Oans'  livery  stable,  and  that  it 
was  the  same  aninjal  defendant  had  taken 
from  bis  pasture  in  1901;  and  this  was  some- 
what corroborated  by  witness  Crawford.  In 
rebuttal  the  state  offered  evidence  tending 
to  show  that  the  horse  for  which  defendant 
had  been  convicted  of  stealing  was  the  one 
Rowland  obtained  from  Eddie  Masterson 
when  It  was  a  yearling;  that  it  had  a  white 
bind  foot  and  a  blemished  knee;  that  the 
borse  in  Evans'  livery  stable  was  not  tbe 
horse  that  Rowland  obtained  from  Master- 
son,  and  that  Rowland  bad  raised  the  one  in 
question  from  a  suckling  colt  From  this  ! 
testimony,  and  that  which  was  adduced  by  | 
the  state  In  support  of  tbe  prosecution.  It  is  ■. 
readily  dtscemed  that  tbe  instructions  ask-  i 
ed  for  are  attended  with  an  inherent  vice.  ; 
It  consists  of  predicating  tbe  Identity  of  the  | 
subject  of  larceny  at  the  first  trial  with  that 
of  tbe  latter  upon  one  or  two  circumstances 
disclosed  by  evidence,  and  ignoring  others 
that  shed  some  bearing  upon  tbe  question. 
Tbe  state  was  entitled  to  have  tbe  matter 
determined  upon  all  tbe  testimony,  and  tbe 
Instructions  would  have  been  effective  to 
withdraw  at  least  a  portion  that  had  a  per- 
tinent bearing  in  the  premises.  They  are 
argumentative  and  are  specious  for  tbe  use 
of  tbe  advocate  for  the  defense  to  show  that 
•a  a  matter  of  fact  the  defendant  was  be- 


ing tried  a  second  time  for  tbe  same  offense, 
but  do  not  lay  down  sound  rules  of  law  for 
the  government  of  the  jury  in  determining 
their  verdict  Instruction  No.  5  covered  the 
question  involved  clearly  and  comprehen- 
sively, and  was  appropriately  given.  That 
tbe  Instruction  described  tbe  subject  of  tbe 
larceny  at  the  first  trial  as  a  brown  geld- 
ing does  not  vitiate  it  The  color  of  the  anl> 
mal  seems  to  have  had  no  bearing  upon  tba 
question  of  Identity,  as  tbe  horse  In  either 
case  seems  to  have  been  described  Indiscrim- 
inately as  a  brown  or  dark  bay,  and  the  color 
was  not  relied  upon  as  a  distinctive  feature. 
Identity  was  a  question  that  was  sought 
to  be  proved  or  refuted  by  other  circum- 
stances and  conditions  entirely. 

The  only  other  error  assigned  relates  to 
the  refusal  of  the  court  to  admit  the  tes- 
timony of  two  witnesses— Hopper  and  Ham- 
mock—who were  called  by  tbe  defendant  to 
prove  that  Rowland  some  time  in  tbe  fore 
part  of  April,  1001,  made  the  following  state- 
ment to  tbe  defendant  namely,  "Tbe  horse 
I  traded  you  is  at  W.  B.  Campbell's  place." 
Tbe  purpose  of  the  testimony  was  to  show 
substantively  that  defendant  was  the  owner 
of  tbe  animal  by  the  admission  of  tbe  prose- 
cuting witness.  The  answer  of  tbe  state  is 
that  such  a  witness,  although  be  be  the  own- 
er of  the  property  against  which  the  offense 
was  committed,  is  not  In  any  legal  sense  a 
party  to  the  record,  whose  admissions  or 
declarations  are  binding  upon  tbe  state,  and 
they  were  not,  therefore,  competent  evidence 
against  the  prosecution  as  having  a  tenden- 
cy to  defeat  the  action.  This  we  deem  to  be 
a  sound  exposition  of  the  law.  The  prose- 
cution is  beyond  tbe  control  or  limitation  of 
the  prosecuting  witness,  and  whatever  facts 
may  be  necessary  to  establish  the  defense 
must  be  shown  otherwise  than  by  bis  admis- 
sions or  declarations.  These  are  admissible, 
as  we  have  Just  held  in  State  v.  Deal,  70 
Pac,  532,  to  affect  bis  credibility.  A  proper 
foundation  bad  there  been  laid  for  Impeach- 
ment, such  as  would  have  been  laid  if  any 
other  witness  had  been  under  examination. 
Beyond  this,  It  may  be  said  they  are  Inad- 
missible, except  as  a  part  of  tbe  res  gestse. 
Rose.  Cr.  Ev.  (8th  Ed.)  p.  *52;  ■Williams  v. 
State,  52  Ala.  411;  Sayres  v.  Same,  30  Ala. 
15;  Belt  ▼.  State  (Ga.)  29  S.  E.  451.  In 
view  of  these  authorities,  which  announce 
the  better  rule,  there  was  no  error  In  reject- 
ing the  proffered  testimony  of  these  wit- 
nesses. 

AflSrmed. 


Ex  parte  ST.  RATNER. 
(Supreme  Court  of  Ore«ton.    Nov.  10.  1002.) 

ATTORNEYS— t;NPROFESSIONAL  CONDUCT— AL- 
TERATION OF  RECORD— MATERIAL 
ALTERATIO.V. 

1.  On  prooeedinRs  to  disbar  nn  attorney,  evi- 
dence considered,  and  held  to  show  that  be  bad 
witbdrawu  certain  sheets  from  th 
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the  testimony  In  a  cause,  and  substituted  others, 
uot  duplirates  of  the  orifdnals,  with  intent  to 
present  It  to  the  court  in  settling  a  bill  of  excep- 
tions, and  to  secure  a  certifirntion  Touching  for 
the  genuineness  of  the  substituted  sheets. 

2.  On  a  prosecution  for  homicide,  a  witness 
testified  that  he  had  no  conversation  with  ac- 
cused on  the  morning  after  the  homicide.  He 
was  then  asked  if  he  had  not  stated  that  accus- 
ed aslied  him  in  the  morning  if  he  knew  what 
time  accused  came  in  the  uight  before,  and  not 
to  say  anything  about  it.  The  question  was 
allowed  because  the  chief  of  police  had  testified 
to  statements  of  witness  to  the  effect  that  he 
bad  talked  with  accused  on  the  morning  in 
question  about  the  time  accused  had  returned 
borne  the  night  before.  Held,  that  the  taking 
by  the  attorney  for  defendant,  from  the  tran- 
script, of  the  testimony  of  the  chief  of  police  as 
to  the  statements  of  the  witness,  and  the  sub- 
stitution of  other  sheets  not  showing  any  such 
testimony,  was  a  material  alteration. 

3.  Where  the  evidence  shows  that  an  attorney 
bad  withdrawn  certain  sheets  from  the  tran- 
script of  the  testimony,  and  substituted  others 
misstating  the  evidence,  and  the  alteratiou  was 
material,  and  he  presented  the  transcript  to  the 
court,  certifying  its  genuineness,  it  was  ground 
for  disbarment. 

Proceedings  by  the  state,  on  the  relation 
of  r.  D.  Chamberlain  and  otbers,  as  tbe 
grievance  committee  of  the  Oregon  Bar  Asso- 
ciation, to  disbar  Henry  St  Rayner.  Disbar- 
ment ordered. 

Zera  Snow  and  F.  D.  Chamberlain,  for  tbe 
State.  Oeo.  H.  Williams,  A.  B.  Clark,  and  8. 
C.  Spencer,  for  Henry  St  Hayner. 

MOOltE,  C.  J.  Tbls  Is  a  proceeding  insti- 
tuted by  tbe  state  upon  the  relation  of  F.  D. 
Chamberlain,  Milton  W.  Smith,  H.  W.  Hogue, 
James  Gleasou,  and  Zera  Snow,  constituting 
tbe  grievance  committee  of  tbe  Oregon  Bar 
Association,  to  disbar  Henry  St  Rayner,  an 
atton^y  of  this  court,  for  alleged  unprofes- 
sional conduct  It  is  averred  in  tbe  Informa- 
tion, in  substance,  that  one  Frank  McDanlel, 
having  been  Indicted  in  tbe  circuit  court  of 
tbe  state  of  Oregon  for  tbe  county  of  Mult- 
nomah for  tbe  crime  of  murder,  alleged  to 
bare  been  committed  in  killing  Claire  FItcb, 
retained  St.  Rayner  to  defend  him,  and,  a 
trial  being  had,  be  was  convicted  of  man- 
slaughter, and  sentenced  to  Imprisonment  In 
tbe  penitentiary,  from  which  Judgment  be 
appealed  (State  v.  McDaniel,  30  Or.  161,  65 
Pac.  520);  that  at  tbe  trial  of  said  cause  tbe 
testimony  given  was  reported  by  Miss  Lulu 
Morden,  tbe  official  stenographer,  who  by  or- 
-der  of  the  court  prepared  and  delivered  to 
St  Rayner,  for  tbe  purpose  of  preparing  a 
bill  of  exceptions,  a  transcript  of  the  testi- 
mony of  such  witnesses  as  be  de<>med  neces- 
«ary.  Including  that  of  D.  M.  McI.AUchlan, 
chief  of  police  of  Portland:  that  Miss  Morden 
also  delivered  to  St  Rayner  a  certificate,  to 
be  attached  to  said  transcript  to  the  effect 
that  tbe  same  was  a  true  and  complete  copy 
■of  the  testimony  given  by  the  witnesses  there- 
in specified;  that  St  Rayner  willfully  caused 
two  typewritten  sheets  of  McLauchlau's  tes- 
timony to  be  withdrawn,  and  knowingly  sub- 
«tltuted    two   other   sheets   in    lieu    thereof, 

f  t.  Sea  Attorney  and  Client,  vol.  t,  Cent.  Dig.  |  SI. 


which  were  not  duplicates  of  tbe  original 
sheets,  and  attached  said  certificate  to  the 
transcript  with  Intent  to  present  it  to  tbe 
court  in  settling  the  bill  of  exceptions,  and 
to  secure  from  It  a  certificate  vouching  for 
tbe  genuineness  of  tbe  substitut3d  sheets.  A 
citation  having  been  issued  to  and  served 
upon  St  Rayner,  be  filed  an  answer  specific- 
ally denying  the  material  avermenbi  of  tbe 
information,  whereupon  tbe  cause  was  re- 
ferred to  A.  Lk  Veazle,  to  take  tbe  testimcmy 
and  submit  it  to  tbls  court 

An  examination  of  the  testimony  so  takm 
shows  that  McDanlel  was  sentenced  March 
2T,  1900,  but  St  Rayner,  not  being  able  to 
procure  from  Miss  Morden  a  transcript  of  the 
testimony  desired,  secured  from  tbe  court 
extensions  from  time  to  time,  until  August 
1st  of  that  year,  in  wblch  to  prepare  and 
submit  a  bill  of  exceptions.  Miss  Morden, 
as  a  witness  for  tbe  state,  testified  tbat  she 
and  her  assistants  prepared  from  ber  sten- 
ographic notes,  taken  at  the  trial  of  Mc- 
Daniel, a  typewritten  copy  of  the  testimony 
desired  by  St  Rayner,  which  slie  delivered 
to  blm,  retaining  In  ber  ofBce  a  carbon  copy 
thereof.  The  testimony  of  D.  M.  McLaucb- 
lan,  chief  of  police  of  Portland,  having  been 
delivered  to  St  Rayner  in  pursuance  of  tbe 
order  of  the  court  an  examination  thereof 
shows  that  the  witness  detailed  tbe  state- 
ments made  to  him  by  McDanlel,  when  first 
arrested,  concerning  bis  acquaintance  with 
tbe  young  woman  whom  be  Is  supixtsed  to 
have  killed;  the  places  he  visited  with  ber; 
tbe  time  he  claimed  to  have  parted  with  ber, 
and  tbe  hour  be  reacbed  tbe  residence  of  A. 
P.  Morse,  at  No.  543  East  Oak  street,  Port- 
land, Ore.,  where  be  boarded;  and  when  and 
how  be  first  beard  of  the  death  of  Claire 
FItcb;  tbe  witness  saying,  in  effect,  tbat 
the  prisoner  told  blm  tbat  he  was  riding  his 
wheel  across  Morrison  street  bridge,  when  he 
beard  some  boys  talking  about  a  murder, 
and  tbat.  In  answer  to  bis  Inqub?,  tbey  in- 
formed blm  tbat  tbe  body  of  Claire  Fltdi 
bad  been  found  in  Cycle  Park.  Tbe  atten- 
tion of  the  witness  having  been  called  to  a 
conversation  which  McDanlel  bad  with  his 
brother,  be  was  asked,  "Did  you  ask  bim 
if  be  told  bis  brother  about  it?'  and  re- 
plied, "I  believe  I  did,  and  be  told  bis 
brother  be  would  find"—  Two  sheets  of  Me- 
Lauchlan's  testimony  so  furnished  to  St  Ray- 
ner, and  wblch  it  Is  claimed  be  changed, 
continue  tbe  answer  of  tbe  witness,  as  fol- 
lows: 

out  later  on  what  It  was;  I  asked  him  then  if 
that  was  the  first  time  be  had  heard  of  tbe 
murder  and  he  said  it  was. 

Q.  He  said  it  was,  that  that  was  the  first 
time  be  had  heard  of  the  murder? 

A.  Yes,  sir. 

Q.  What  time  was  that  Chief,  that  h«  met 
these  boys  on  the  bridge? 

A.  Well,  that  was  a  quarter  of  eight. 

Q.  Now,  please  tell  the  jury  what  he  said 
about  the  conversation  he  had  with  Clay  Morse 
on  Thursday  morning  in  the  morning? 

A.  I  asked  him  what  time  he  got  up  on 
Thursday  morning,  I  think  be  said  (iutermpted) 
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Mr.  St.  RaToer:  I  mippoae  I  need  not  take 
any  ezceptiOD  right  along  to  this,  it  will  be 
ODderstond  that  the  exception  goes  to  all  this 
coDvereatiou  on  the  ground  that  it  is  iucom- 
peteut  and  not  voiantary. 

The  Court:  I  suppose  counsel  will  have  to 
take  his  own  coarse  in  regard  to  that  matter. 

Mr,  St.  Rayner:  Well,  I  object  to  this  on 
the  KTOund  that  it  is  incompetent  and  not  Tol- 
vntary. 

The  objection  is  overruled. 

Mr.  St.  Rayner:    I  note  an  exception. 

Q.  This  couversatiou  was  had  under  the  same 
-circumstances  ? 

A.  Yes,  this  is  the  conversation  that  occur- 
red the  next  afternoon. 

The  Court:  The  Court  allows  an  exception 
to  the  objections  to  each  one  of  these  ques- 
tions regarding  the  conversation  had  between 
the  chief  and  the  defendant  without  taking 
time  to  make  them  after  every  question. 
McLauchlan  D.  Ex.  p.    (PItff.)  b' 

Q.  Please  state  what  he  said? 

A.  I  asked  him  what  time  he  got  up  in  the 
morning  and  he  said  he  got  up  about  six 
•o'clock,  that  when  he  was  dressing.  Clay  got 
ap  at  the  same  time  and  when  he  was  dress- 
faig  be  said,  "Clay,  do  you  know  what  time  I 
came  in  last  night."  or,  "What  time  I  got 
tome  last  night,^'  and  Clay  said.  "No,"  and 
McDaniel's  answer  was.  "Well,  it  don't  make 
«ny  difference." 

Q.  Did  be  say  anything  about  the  Morse's 
complaining  about  bis  coming  in  late,  whether 
■they  made  any  objection? 

A.  No. 

Q.  What  did  he  say  about  that  do  you  ree- 
■ollect? 

A.  No,  I  don't  recollect  whether  that  came 
up  or  not.  ..  «^  „   ., 

At  this  time  court  adjourns  until  laO  P.  M. 
of  same  date. 

At  this  time,  1:30  P.  M..  December  S,  court 
convenes  and  the  direct  examination  of  Cliief 
McLauchlan  is  resumed  by  Mr.  Sewall. 

Q.  Chief,  you  were  testifying  this  morning 
in  regard  to  a  conversation  with  McDaniel 
when  De  was  brought  into  the  stntion?  in  this 
conversation  with  him  where  did  he  say  he 
had  left  the  girl? 

A.  On  the  corner  of  East  6th  and  Hoyt. 

Q.  Will  you  please  indicate  on  the  map  there 
just  the  spot? 

A.  Right  there  (Points). 

Q.  What  time  did  he  say  that  he  had  left 

A.  Probably  some  time  before  eleven  o  clock; 
he  walked  from 
McLauchlan    D.  Ex.  p.     (Pltff.)  i' 

(The  answer  of  the  witness  is  continued 
<m  the  next  page  of  the  transcript,  as  fol- 
lows): "there  across  the  street  here,  came 
upon  this  path  and  came  down  across  here 
and  across  here  to  this  point,  and  then  had 
gone  down  tbere  to  the  corner  of  East 
Concb  street,  be  heard  the  eleven  o'clock  bell 
ring." 

It  also  appears  that  St  Rayner,  upon  re- 
ceiving a  transcript  of  the  testimony  desired, 
caused  a  copy  thereof  to  be  made  by  Miss 
Parker,  bis  stenographer,  who  being  ill,  July 
30.  1900,  be  took  the  testimony  hereinbefore 
quoted  to  Miss  Mary  Cavanaugh  to  be  copied, 
tmt  the  latter  not  having  suitable  paper  for 
tbat  purpose,  went  to  the  office  of  Miss  Mor- 
den.  and  secured  paper  of  the  required  qtial- 
tty,  and  also  borrowed  from  tbat  office  a 
■beet  of  black  carbon  paper,  and  commenced 


to  copy  the  sheets  submitted  to  ber,  using 
a  purple  ribbon  on  her  typewriter.  After 
having  written  a  few  lines,  St  Rayner,  tak- 
ing up  the  sheets,  dictated  what  purported 
to  be  a  part  of  McLaucblan's  testimony,  til- 
ing her  to  make  the  same  spacing  and  to 
commence  and  Snisb  each  line  with  the  same 
-word  and  syllable  as  in  the  original.  Miss 
Cavanaugh,  having  attempted  to  follow  bis 
directions,  was  unable  to  reproduce  upon  two 
sheets  of  paper  the  testimony  to  be  copied, 
and,  an  examination  of  ber  work  having  dis- 
closed that  the  ribbon  she  was  using  did  not 
correspond  In  color  with  that  used  by  Miss 
Morden  in  transcribing  the  testimony,  she 
borrowed  a  typewriter  having  a  black  ribbon, 
with  which  machine  she  attempted  to  make 
other  copies,  when  It  was  also  ascertained 
tbat  tbe  ribbon  she  was  then  using  was  too 
new,  in  consequence  of  which  the  contrast 
between  her  work  and  tbat  of  Miss  Morden 
was  very  noticeable;  and,  to  change  this 
striking  difference.  Miss  Cavanaugh  went  to 
a  typewriter  supply  bouse,  and  secured  an 
old  black  ribbon,  which  she  used  on  her  type- 
writer. St  Rayner,  after  the  first  effort  to 
make  copies  of  tbe  sheets  of  McLaucblan's 
testimony,  remained  In  a  room  opening  out 
of  tbe  office  occupied  by  Miss  Cavanaugh 
until  she  bad  made  several  copies,  when, 
taking  tbe  last  produced  to  bis  office,  be  cor- 
rected tbe  sheets,  and,  having  returned  them. 
Miss  Cavanaugh  made  final  copies  thereof, 
as  follows: 

I  out  later  on  what  It  was;  I  asked  bin  them  if 
:  that  was  the  first  time  he  had  heard  of  the 
i  murder  and  he  said  it  was. 

Q.  He  said  it  was,  tbat  that  was  the  first 
:  time  he  had  heard  of  the  murder? 
I      A.  Yes,  sir. 

{  Q.  What  time  was  that.  Chief,  that  he  met 
I  these  hoys  on  the  bridge? 

A.  Well,  that  was  a  quarter  of  eight 
Q.  What  time  was  that? 
A.  Well,  that  was  a  quarter  of  eight 
Mr.  St.  Rayner:    I  suppose  I  need  not  take 
any  exception  right  along  to  this,  it  will  be  tm- 
derstood  that  tbe  exception  goes  to  all  this  con- 
versation on  the  ground  tbat  it  is  incompetent 
and  not  voluntary. 

The  Court:    I  suppose  Counsel  will  have  to 
take  his  own  course  in  regard  to  that  matter. 
Mr.  St.   Rasrner:    Well,  I  object  to  this  on 
the  ground  that  it  is  incompetent  and  not  vol- 
untary. 
The  objection  is  overruled. 
Mr.  St.   Rayner:    1   note  an  exception. 
Q.  This    conversation    was    bad    under    the 
same  circumstances? 

A.  Yes,  this  is  tbe  conversation  that  occur- 
red the  next  afternoon. 
McLauchlan    D.  Ex.  p.    (PltfT.)  h' 

Tbe  Court:  The  Court  allows  an  exception 
to  the  objections  to  each  one  of  these  questions 
regarding  the  conversation  had  between  the 
Chit^f  and  the  defendant  without  taking  time  to 
make  them  after  every  question. 

Q.  Did  he  say  anything  about  the  Morse's 
complaining  about  his  coming  in  late,  whether 
they  made  any  objection? 

A.  No. 

Q.  What  did  he  say  about  tbat,  do  yon  rec- 
ollect? 

A.  No,  I  don't  recollect  whether  that  came 
op  or  not  riini,  ,oH  hw  LjOOQ  IC 
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Q.  What  did  ht>  807  abont  that,  do  you  rec- 
ollect? 

A.  No,  I  don't  rPKjlIeet  whether  that  came 
np  or  not. 

At  this  time  Court  adjourns  until  1:30  P.  M. 
of  same  date. 


At  this  time,  1:30  P.  M.  December  6.  Court 
convenes  and  the  direct  examiuation  of  Chief 
McLauchlan  is  resumed  by  Mr.  Sewall. 

Q.  Chief,  you  were  testifying  this  morning 
iu  regard  to  a  conversation  you  bad  with  Mc- 
Daniel  when  he  was  brought  into  the  station; 
fai  this  conversation  with  him  where  did  be  say 
he  had  left  the  girl? 

A.  On  the  corner  of  East  6th  and  Hoyt. 

Q.  Will  von  please  indicate  on  the  map  there 
just  the  spot? 

A.  Right  there.    (Points) 

Q.  What  time  did  he  say  that  be  had  left 
there? 

A.  Probably  sometime  before  eleven  o'clock; 
he  walked  from 
McLauchlan    D.  Ex.  p.     (Pltff.)  .    1' 

St.  Rayner,  having  received  these  sheets 
from  Miss  Cavanaugh,  took  them  to  his  office, 
where  on  the  next  day  his  stenographer,  at 
his  request,  made  excerpts  thereform,  which 
she  Inserted  in  the  bill  of  exceptions,  and  also 
placed  the  original  sheets  prepared  by  Mlsa 
Cavanaugh  with  the  other  sb^ts  received 
from  Miss  Morden,  and  attached  the  letter's  j 
certificate  thereto,  to  the  effect  that  said 
typewritten  matter  was  a  Just,  true,  and  com- 
plete transcript  of  the  shorthand  notes,  and 
that  it  contained  all  the  testimony  offered  or 
given  by  the  following  witness  who  testified 
in  said  case,  to  wit,  Chief  McLauchlan.  The 
bill  of  exceptions,  as  thus  prepared,  was  sub- 
mitted by  St.  Rayner  for  settlement  and  al- 
lowance, July  31,  1000,  to  the  Judge  who  tried 
the  McDanlel  case,  together  with  the  testi- 
mony. Including  the  substituted  sheets.  Miss 
Cavanaugh  on  July  30,  1900,  having  returned 
to  Miss  Morden's  office  the  black  carbon  paper 
which  she  had  borrowed,  an  employ^  in  that 
office  discovered  that  the  carbon  sheet  bad 
Impressed  thereon  the  name  "McLauchlan," 
and,  holding  the  paper  up  to  the  light,  it  was 
ascertained  that  a  part  of  the  testimony  of 
that  witness  had  evidently  been  reproduced 
thereon,  the  carbon  sheet  containing  three  Im- 
pressions as  follows: 

out  later  on  what  it  was;  I  asked  him  then  if 
that  was  the  first  time  he  had  heard  of  the 
murder  and  he  said  it  was. 

Q.  He  said  it  was;  that  that  was  the  first 
time  be  had  heard  of  the  murder? 

A.  Yes,  sir. 

Q.  What  time  was  that.  Chief,  that  he  met 
these  boys  on  the  bridge? 

A.  Well,  that  was  a  quarter  of  eight. 

Q.  What  time  was  that? 

A.  Well,  that  was  a  quarter  of  eight. 

Mr.  St.  Rayner:    I  suppose  I  need  not  take 
any  exception  rieht  alone  to  this,   it  will  be 
understood  that  the  exception  goes  to  all  this  ; 
conversation  on  the  ground  that  it  is  incompe- 
teut  and  not  voluntary. 

The  Court:  I  suppose  Counsel  will  have  to 
pay  bU  own  costs  in  regard  to  that  matter.        i 

Mr.  St.  Rayner:  Well.  I  object  to  this  on  the 
ground  that  it  is  incompetent  and  not  volun 
tary. 

1  he  objection  is  overruled. 

Mr.  St.  Rayner:    I  note  an  excer>tion. 


Q.  This  conversation  was  had  under  the  same 
circumstances? 

A.  Yes,  this  Is  the  conversation  that  occurred 
the  next  afternoon. 
McLauchlan   D.  Ex.  p.     (Pltff.)  h' 

The  Court:  The  Court  allows  an  exception 
to  the  objections  to  each  one  of  these  questions 
regarding  the  conversation  had  between  the 
Chief  and  the  defendant  without  talung  time 
to  make  them  after  every  question. 

Q.  Did  be  say  anything  about  the  Mome's 
complaining  about  his  coming  in  late,  whether 
they  made  any  objection? 

A.  No. 

Q.  What  did  he  say  about  that,  do  you  rec- 
ollect? 

A.  No,  I  dou't  recollect  whether  that  came 
up  or  not. 

Q.  What  did  he  say  about  that,  do  you  rec- 
ollect? 

A.  No,  I  don't  recollect  whether  that  came 
up  or  not. 

At  this  time  Court  adjourns  until  1:30  P.  M. 
of  same  date. 


At  this  time,  1:30  P.  M.,  December  6,  Court 
convenes,  and  the  direct  examination  of  Chief 
McLeudilan  is  resumed  by  Mr.  Sewall. 

Q.  Chief,  you  were  testifying  this  morning 
iu  regard  to  a  conversation  yon  had  with  Mc- 
Danlel when  he  was  brought  into  the  station; 
in  this  conversation  with  turn  where  did  he  say 
he  had  left  the  girl? 

A.  On  the  comer  of  Blast  6th  and  Hoyt. 

Q.  Will  you  please  indicate  on  the  map  ther» 
just 
McLauchlan  D.  Ex.  p.      (Pltff.)  i' 

The  Court:  The  Court  allows  an  exceptiou 
to  the  objections  to  each  oue  of  these  questions 
regarding  the  conversation  had  between  th» 
Chief  and  the  defendant  without  taking  tim» 
to  make  them  after  every  question.  . 

Q.  Did  he  say  anything  about  the  Morse'* 
complainiug  about  his  coming  in  late,  whether 
they  made  auy  objection? 

A.  No. 

Q.  What  did  he  say  about  that?  do  you  rec- 
ollect? 

A.  No,  I  don't  recollect  whether  that  cam» 
up  or  not. 

Q.  What  did  he  say  about  that,  do  you  reo 
ollect? 

A.  No,  I  don't  recollect  whether  that  cam* 
up  or  not. 

At  this  time  Court  adjourns  until  1:30  P.  \L 
of  same  date. 


At  this  time.  1:30  P.  M..  December  6,  Court 
convener  and  the  du-ect  examination  of  Chief 
McTyanchlan   is  resumed  by  Mr.  Sewall. 

Chief,  you  were  testifying  this  morniug  in  re- 
gard to  a  conversation  you  had  with  McDaniel 
when  he  was  brought  into  the  station;  in  this 
conversation  with  him  where  did  be  say  be 
had  left  the  girl? 

A.  On  the  corner  of  East  6th  and  Hoyt. 

Q.  Will  you  please  indicate  on  the  map  there 
just  the  spot? 

A.  Right  there.    (Points.) 

Q.  What  time  did  he  say  that  he  had  left 
there? 

A.  Probably  sometime  before  eleven  o'clock; 
he  walked  from 
McLauchlan   D.  Ex.  p.     (Pltff.)  T 

Miss  Morden's  attention  having  l>een  called 
to  the  appearance  of  the  sheet  of  cartwn  pa- 
per the  day  it  was  returned,  she  instructed 
her  employes  to  sny  nothing  about  the  mat- 
ter, and  having  left  Portland  al)out  August 
7,  19U0,  she  returned  abopt  the^latter  part 
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«f  the  month,  Trbereapon  she  took  the  carhon 
copy  of  McLauchlan's  testimony,  kept  In  her 
office,  and  the  sheet  of  carbon  paper  borrow- 
-ed  by  Miss  Cavanangh,  to  George  B.  Cham- 
berlain, the  district  attorney,  who  compared 
tbe  same  with  what  purported  to  be  a  tran- 
script of  tbe  testimony  of  that  witness,  and 
discovered  the  changes  hereinbefore  mention- 
ed. The  district  attorney,  having  secured 
this  Information,  Immediately  called  St.  Ray- 
ner  to  his  office,  and,  as  a  witness  for  the 
state,  in  detailing  what  occurred  on  that  oc- 
casion, testified  as  follows:  "I  said  to  Mr. 
St  Rayner,  in  substance,  as  I  recollect  It 
now.  that  my  attention  had  been  called  to 
«  matter  affecting  the  McDanid  transcript, 
which  needed  some  explanation  at  bis  hands; 
and  I  turned  to  the  original  transcript,  pur- 
porting to  be  the  original  transcript  of  the 
testimony  wliicb  was  lying  on  my  desk,  and 
also  called  bis  attention  to  the  two  sheets 
wliicb  Miss  Morden  had  given  me,  and  which 
she  claimed  were  copies  of  the  original  testi- 
mony, as  she  had  given  It  to  Mr.  St.  Rayner, 
and  I  called  his  attention  to  the  fact  that  a 
portion  of  Mr.  McLaucblan's  testimony  was 
eliminated  from  the  testimony  as  it  was  filed 
in  court  I  called  his  attention  to  the  part 
which  was  omitted.  Mr.  St  Rayner  at  first 
•aid  be  did  not  understand  what  I  said.— 
what  I  was  driving  at  I  explained  tbe  thing 
to  bim  two  or  three  times,  and  I  stated  to 
bin  tbat  I  thought  I  had  made  myself  as 
plain  as  the  English  language  could  make  one 
I  asked  him  if  after  be  had  procured  this 
original  testimony  any  change  bad  taken 
place  in  the  transcript  and  he  said  *Na'  I 
asked  bIm  if  be  was  snre  alMut  that  and  be 
said,  'No,'  no  change  bad  been  made,  and  he 
seemed  somewhat  offended.  I  said,  'Here 
are  the  clianges,'  and  Mr.  St  Rayner  said, 
'Ob,  yea-  I  recollect  now  the  chrcnmstances. 
*  *  *  I  got  that  testimony  from  Miss 
Mord«i  in  parts,  not  all  at  once,  and  I  had 
a  portion  of  this  testimony  as  she  had  de- 
livered It  to  me  on  my  roll-top  desk,  and  in 
pulling  down  tbe  top  of  tbe  desk  one  day, 
with  the  testimony  there,  the  roll  top  of  tbe 
desk  tore  two  sheets,  which  I  had  made  over 
again.'  •  •  •  And  be  said  that  was  the 
■only  change  In  tbe  transcript  which  had  been 
made,  and  gave  that  as  a  reason  for  having 
two  substituted  sheets  In  the  original  tran- 
script ♦  •  •  I  win  say  further  that  In 
that  conversation  with  Mr.  8t  Rayner,  and 
wben  I  called  his  attention  to  the  fact  that 
a  portion  of  McLaucblan's  testimony  had 
been  omitted,  be  stated  that  If  It  was  omitted 
It  must  have  been  done  inadvertently,  be- 
cause be  said,  'I  rely  upon  the  admission  of 
that  testimony  as  error  upon  tbe  part  of  tbe 
court'" 

St  Rayner,  appearing  as  a  witness  in  bis 
«wn  behalf,  testified  that,  tbe  two  sheets  of 
McLaucblan's  testimony  as  prepared  by  Miss 
Morden  having  been  torn  by  being  caught 
In  the  lock  of  his  roll-top  desk,  he  took  them 
-to  Miss  Morden  to  be  reproduced,  but  not 


finding  her  in  her  office,  and  his  stenographer 
being  111,  he  took  them  to  Miss  Cavanaugb, 
requesting  her  to  make  correct  copies  thereof; 
that  Miss  Cavanaugb,  Iiaving  gone  out  and  se- 
cured some  paper,  commenced  to  do  the  work, 
but  occupied  so  much  time  In  making  the  cop- 
ies that  to  facilitate  the  execution  of  the  task, 
so  as  to  complete  tbe  bill  of  exceptions  within 
the  time  allowed,  he,  with  her  permission, 
dictated  to  her  a  part  of  the  testimony  to  be 
copied;  that  be  did  not  recollect  that  he  ob- 
jected to  her  using  purple  ribbon,  nor  tbat 
he  complained  tbat  tbe  work  looked  too  fresh, 
or  that  be  knew  tbat  she  secured  another 
ribbon;  that  be  took  the  second  copies  pre- 
pared by  her  to  his  office,  and.  having  dis- 
covered mistakes  therein,  which  be  corrected, 
tbe  sheets  were  returned  to  Miss  Cavanaugb, 
who  prepared  the  final  copies;  that  he  did 
not  noti^  the  district  attorney  of  the  sub- 
stitution, because  be  did  not  consider  it  Im- 
portant; and 'that  he  took  tbe  two  torn 
sheets  to  his  office,  but  failed  to  find  them 
after  Mr.  Chamberlain  called  bis  attention  to 
tbe  matter. 

Miss  K.  B.  Parker,  a  stenographer  in  St 
Rayner's  office,  testified  tbat  her  attentl<» 
was  called  to  the  copies  of  McLaucblan's  tes- 
timony made  by  Miss  Cavanaugb  the  next 
day  afto'  they  were  completed,  at  which 
time  she  saw  tbe  two  torn  sheets  In  St  Ray- 
ner's office;  tbat  she  was  obliged  to  reprint 
several  sheets  of  her  own  work  tbat  were 
torn  In  tbe  same  manner;  and  that  she 
searched  tbe  office  for  these  two  torn  sheets 
when  St  Rayner  thereafter  desired  them, 
but  she  was  unable  to  find  them. 

James  F.  Watts,  an  attorney  who  at  tbat 
time  bad  an  office  with  St  Rayner,  appear- 
ing as  his  witness,  testified  that  he  assisted 
m  putting  together  the  transcript  and  biU  of 
exceptions  In  the  McDanlel  case,  and  remem- 
bered tbe  pages  thereof,  and  that  one  morn- 
ing, as  he  was  preparing  to  put  these  papers 
together,  he  discovered  that  two  or  three 
sheets  were  torn,  and  in  the  afternoon  of  that 
day  be  saw  St  Rayner  come  Into  his  office, 
having  the  two  torn  pages  in  his  hand. 

Miss  Cavanaugb  does  not  remember  wheth- 
er the  sheets  submitted  to  her  by  St  Rayner 
to  be  copied  bad  been  Injured,  but  she  ad- 
mits that  they  might  have  been  torn. 

The  testimony  shows  that  McDanlel  hav- 
ing been  found  guilty,  St  Rayner,  In  prepar- 
ing a  motion  for  a  new  trial,  employed  Miss 
Morden  to  read  to  him  from  her  stenographic 
notes  of  tbe  trial,  and  tbat  In  performing  this 
service  a  controversy  arose  between  them  re- 
specting the  correctness  of  her  notes  of  a 
remark  made  by  the  Judge  to  which  St.  Ray- 
ner took  exception.  The  dispute  over  this 
matter  resulted  In  her  refusing  to  read  to 
St.  Rayner  any  further  from  her  notes.  An 
examination  of  the  bill  of  exceptions  In  tbe 
McDanlel  case  shows  that  the  verdict  was 
rendered  December  17,  1809;  that  the  motion 
for  a  new  trial  was  overruled  and  the  sen- 
tence  pronounced  March.f^^^|9((0;,(^^<p 
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Morden  was  ordered  by  the  conrt  to  furnish 
St.  Rayner  with  a  typewritten  copy  of  such 
parts  of  the  testimony  as  he  mlKbt  desire, 
and  that  though  he  secured  extensions  from 
time  to  time  on  account  of  his  inability  to 
procure  the  transcript  from  her  until  August 
1,  1900,  she  did  not  fully  comply  with  the 
court's  order  until  two  days  prior  thereto^ 
and  to  this,  and  her  delay  of  about  a  month 
In  reporting  to  the  district  attorney  or  to  the 
Judge  the  alleged  change  hi  McLauchlan's 
testimony,  after  she  claims  to  have  discov- 
ered the  discrepancy,  St  Rayner  ascribes  a 
purpose  to  hijure  him. 

The  testimony  also  shows  that  Miss  Mor- 
den had  in  her  employ  a  young  man  who  was 
talcing  lessons  In  stenography,  and  who  also 
copied  on  a  typewriter  a  part  of  the  testi- 
mony in  the  McDaniel  case;  and  it  Is  argued 
that  the  impressions  made  in  the  sheet  of 
carbon  paper  which  was  offered  in  evidence 
might  have  been  made  by  this  young  man, 
or  by  other  employes  in  Miss  Morden's  office, 
who  discovering  the  errors  made  in  copying; 
the  testimony,  destroyed  the  sheets  of  the 
transcript,  and  placed  the  carbon  paper  where 
it  was  discovered  by  Miss  Morden's  assist- 
ant, who  may  have  supposed  that  it  bad  been 
returned  by  Miss  Cavanaugb.  We  do  not 
think  the  testimony  supports  the  attempt  to 
attribute  the  impressions  made  on  the  sheet 
of  carbon  paper  to  Miss  Morden's  delay  in 
preparing  the  transcript,  or  to  her  feelings 
toward  St.  Rayner  because  of  their  contro- 
versy in  relation  to  her  method  of  reporting; 
nor  do  we  think  it  necessary  to  Indulge  in 
mere  speculation  as  a  method  of  explaining 
the  manner  In  which  It  might  have  been  pos- 
sible to  produce  the  Impressions  made  by  t)ie 
letters  of  a  typewriter  on  the  carbon  paper; 
for  we  believe  the  testimony  conclusively 
shows  that  this  sheet  of  paper  was  borrowed 
from  Miss  Morden's  office  by  Miss  Cava- 
naugb for  the  purpose  of  making  copies  of 
McLauchlan's  testimony  for  St  Rayner,  and, 
after  being  so  used.  It  was  returned  to  that 
office,  having  the  Impression  which  it  now 
bears,  its  identification  having  been  fully  es- 
tablished. If  human  testimony  is  entitled  to 
any  credence,  we  think  it  is  established  be- 
yond controversy  that  Miss  Cavanaugh  made 
at  least  five  separate  efforts  to  complete  the 
two  sheets  of  McLauchlan's  testimony;  three 
attempts  being  evidenced  by  the  impressions 
made  in  the  sheet  of  carbon  paper,  and  two 
others  in  completing  the  sheets  which  were 
substituted  for  the  originals  in  the  transcript 

We  think  the  carbon  copy  of  the  testimony 
retained  by  Miss  Morden  is  a  correct  copy 
of  that  furnished  by  her  to  St  Rayner,  and 
a  comparis  n  of  such  carbon  copy  with  the 
two  sheets  prepared  by  Miss  Cavanaugh,  and 
substituted  In  the  transcript  conclusively 
establishes  the  discrepancy  between  them; 
•nd,  this  being  so,  the  following  questions 
are  presented  for  consideration:  First  was 
the  alteration  material?  And,  second.  If  ao^ 
did  St  Rayner  have  knowledge  thereof? 


In  State  v.  McDaniel,  30  Or.  161,  65  Pac 
520,  Clay  Morse,  a  witness  for  the  prosecu- 
tion, having  testified  that  the  morning  afta 
the  alleged  homicide  he  awoke  and  found 
McDaniel  in  bed  with  him,  but  he  did  not 
know  when  he  came  In,  and  that  be  was 
sure  that  be  did  not  have  any  conversation 
with  him  that  morning,  was  asked  by  coun- 
sel tot  the  state  if  prior  thereto  he  bad  not 
made  a  statement  to  the  effect  that  be  did 
have  a  conversation  with  the  defendant  In 
the  morning.  The  witness  was  then  shown 
a  paper  signed  by  him,  purporting  to  be  hJ> 
testimony  when  examined  as  a  witness  by 
the  district  attorney  under  the  information 
law,  and  asked  if  be  did  not  at  that  time,, 
while  under  oath,  make  the  following  state- 
ment: "I  awoke  in  the  morning  about  six 
o'clock,  and  found  McDaniel  in  bed  with, 
me.  I  started  to  dress  myself.  He  said  to- 
me, 'Did  you  hear  me  come  to  bed  last 
nlghtr  I  said,  'No.'  He  then  said.  'WeO.^ 
don't  tell  any  one  about  It  Keep  still  about 
It'  I  said  I  wouldn't  say  anything  about 
It"  Objection  was  made  to  this  question  on 
the  ground  that  It  was  an  attempt  on  the 
part  of  the  state  to  lay  the  foundation  to  im- 
peach its  own  witness,  which  being  over- 
ruled, the  witness  answered  that  he  did  make 
such  a  statement  which  was  induced  by  his 
being  frightened.  It  was  contended  that  the 
question  and  the  answer  sought  thereby  were 
incompetent  because  the  witness  had  denied 
any  conversation  with  McDaniel  at  the  time 
mentioned,  and  that  a  party  cannot  Impeach 
his  own  witness  on  account  of  mere  nega- 
tive testimony;  but  it  was  held  that  the 
chief  of  police  had  testified  that  at  the  time 
of  McDaniel's  arrest  the  latter  voluntarily 
said  that  he  bad  a  conversation  with  Clay 
Morse  at  the  time  mentioned,  in  which  ref- 
erence was  made  to  the  time  he  came  home 
the  night  before,  and  hence  the  testimony 
of  Morse  was  material  and  prejudicial,  and 
the  state  had  a  right  to  lay  the  foundation 
for  his  impeachment  by  the  inquiry  as  to 
whether  he  had  at  other  times  made  state- 
ments Inconsistent  with  his  testimony  given 
at  the  trial. 

It  will  be  remembered  that  the  two  sheets 
prepared  by  Miss  Cavanaugh  omitted  from 
McLauchlan's  testimony  all  reference  to  the 
time  McDaniel  reached  the  home  of  Clay 
Morse  on  the  night  of  the  alleged  homicide, 
and  also  what  the  prisoner  said  to  Morse  the 
next  morning  In  response  to  the  latter*B  re- 
mark that  be  did  not  know  what  time  he 
came  in  the  night  before.  McLauchlan's  tes- 
timony on  this  subject  made  Morse's  prior 
declarations  admissible;  and,  this  being  so, 
the  elimination  of  the  testimony  of  the  chief 
of  police  in  relation  to  McDaniel's  statements 
was  material  and  advantageous  to  the  de- 
fendant An  examination  of  the  sheets  pre- 
pared by  Miss  Cavanaugh  will  show  that 
she  not  only  omitted  this  material  testimony, 
but  that  the  spaces  thus  left  most  neces- 
sarily be  supplied  In  order  to  avoid  detec- 
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tlon,  to  accomplish  which  a  queatlon  and 
■nawer  bad  to  be  duplicated  on  each  page. 
It  Is  possible  that  one  or  two  words  might 
be  repeated  In  copying,  but  It  seems  quite 
Improbable  that  these  two  repetitions  should 
occur  so  frequently,  and  particularly  where 
the  material  testimony  was  thus  omitted. 

We  believe  a  careful  examination  of  the 
testimony  discloses  that  St  Rayner  inten- 
tionally caused  these  two  sheets  to  be  chan- 
ged In  the  Interest  of  his  client,  that  he  might 
thereby  secure  a  reversal  of  the  Judgment 
In  this  court.  We  think  the  evidence  is 
conclusive  that  he  songht  to  mislead  the 
court  by  the  false  statement  of  fact  brought 
about  by  the  change  which  he  sought  to 
accomplish,  and,  this  being  so,  we  think  the 
punishment  merits  Ills  disbarment,  and  It  is 
■o  ordered. 


UNITED  STATES  MORTO.  CO.  T.  Mc- 

CLURE  et  nx. 
(Supreme  Conrt  of  Oregon.    Nov.  10,  1902.) 

BEMOVAL  OF  CAUSB  TO  FEDERAL  COURT- 
NOMINAL  PARTIES  —  SEPARABLE  CONTRO- 
VERSY—CORPORATIONS— POWERS— PLHIADINO 
—EVIDENCE— LEAVE  TO  ANSWER. 

1.  As  by  provision  of  Hill's  Ann.  Laws,  | 
414.  personal  judgment  is  to  be  rendered  in  a 
suit  to  foreclose  a  mortenge  against  tliose  per- 
Bonally  liable  for  the  debt  a  coiporation  and 
its  receiver,  made  defendants,  and  shown  by 
Uie  complaint  to  be  persunally  liable,  cannot 
be  held  nominal  parties  merely,  so  as  to  make 
the  controversy  wholly  between  plaintiff  and 
the  owner  of  the  mortgaged  land,  tbouKb  the 
petition  for  removal  to  the  federal  conrt  alleges 
that  the  corporation  and  its  receiver  have  been 
duly  released  and  discharged  of  personal  lia- 
bility:   this  being  a  defense  personal  to  them. 

2.  It  being  necessary  to  join,  in  a  suit  to  fore- 
close a  mortgage,  persons  against  whom  plain- 
tiff desires  personal  judgment,  there  is  not  a 
separable  controversy  between  plaintiff  and  the 
owner  of  the  land,  for  the  purpose  of  removal 
to  the  federal  conrt 

3.  The  complaint  by  a  corporation  need  not 
show  that  a  contract  was  within  its  powers, 
bnt  ultra  vires  is  a  matter  of  defense. 

4.  Certified  copies  of  the  special  act  incor- 
porating a  company  and  of  acts  amendatory 
thereof,  the  resolution  of  the  company  to 
change  its  corporate  name,  and  the  order  of 
the  conrt  anthorizing  the  change,  acts  of  the 
company  in  executing  two  powers  of  attorney, 
—one  under  its  name  as  first  incorporated,  ana 
the  other  under  its  name  as  changed, — and  the 
loaning  of  money,  and  taking  and  acceptnnce 
of  the  notes  and  mortgages  in  question,  show 
the  grant  of  power  and  user  thereunder;  mak- 
ing out  a  prima  facie  showing  that  the  condi- 
tions prerequisite  to  the  assumption  of  tlie  pow- 
er conferred  were  complied  with. 

5.  It  is  in  the  proper  discretion  of  the  conrt 
to  refuse  leave  to  answer  farther,  after  finding 
against  defendant  on  its  answer  attacking 
plaintiff's  power  to  act  as  a  corporation. 

Appeal  from  circuit  court,  Multnomah 
county;  Arthur  Frazer,  Judge. 

Action  by  the  United  States  Mortgage  Com- 
pany  against  Henry  F.  McQure  and  others. 
Judgment  for  plaintiff.  Defendants  McClure 
and  wife  appeal.    Affirmed. 
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This  Is  a  suit  to  foreclose  a  mortgage. 
The  complaint  sets  up  the  Incorporation  and 
organization  of  the  plaintiff  under  and  by 
virtue  of  the  laws  of  the  state  of  New  York; 
the  incorporation  of  the  defendant  the  Port- 
land Savings  Bank;  the  appointment  of  Rich- 
ard Nixon  as  receiver  thereof,  and  his  con- 
tinuance to  the  present  time  in  that  capacity; 
the  incorporation  of  the  defendant  Topaz 
Land  Company;  the  execution  by  the  Fort- 
land  Savings  Bank  of  its  certain  promissory 
note  for  the  sum  of  $150,000,  and  other  notes 
covering  interest  charges,  and  the  mortgage 
in  question,  upon  lots  1  and  2  in  block  18 
in  the  city  of  Portland,  to  secure  the  pay- 
ment of  the  same  to  the  plaintiff;  the  assump- 
tion by  Richard  Nixon,  as  receiver,  of  the 
payment  of  $140,000  of  such  liability  and 
accruing  interest;  the  succession  of  the  To- 
paz Land  Company,  and  subsequently  Henry 
F.  McCIure,  to  the  equity  of  redemption  in 
the  lots;  and  the  insolvency  of  the  Port- 
land Savings  Bank.  Five  days  after  the  fil- 
ing of  the  complaint,  Henry  F.  McClure  and 
wife  appeared  and  filed  a  petition  for  the  re- 
moval of  the  cause  to  the  circuit  conrt  of  the 
United  States,  showing  that  the  controversy 
was  wholly  between  citizens  of  different 
states,  namely,  between  petitioners,  citizens 
of  the  state  of  Washington,  on  one  side,  and 
the  plaintiff,  a  citizen  of  the  state  of  New 
York,  on  the  other,  and  that  the  petitioners 
are  the  only  parties  Interested  in  the  con- 
troversy; that  the  Portland  Savings  Bank 
and  Richard  Nixon  are  nominal  parties  only, 
neither  of  them  having  any  interest  in  the 
controversy  or  the  result  of  the  suit;  that, 
subsequent  to  the  appointment  of  such  re- 
ceiver, be  and  plaintiff  entered  into  a  con- 
tract upon  a  sufficient  consideration,  where- 
by both  the  Portland  Savings  Bank  and  said 
receiver  were  wholly  released  and  discharged 
from  all  personal  liability  on  account  of  or 
by  reason  of  said  notes  or  mortgages  men- 
tioned in  the  complaint  or  other  obligation, 
which  said  contract  has  been  Judicially  de- 
termined, in  controversies  between  plalntifl 
and  said  receiver,  to  be  valid,  operative,  and 
binding,  and  that  neither  said  bank  nor  re- 
ceiver is  liable  to  plaintiff  for  any  part  of 
any  sum  which  may  be  found  to  be  due  upon 
any  of  said  obligations;  and  that  Henry  F. 
McClure  has  succeeded  to  the  interest  of  the 
savings  bank  in  the  premises.  The  petition 
having  t)een  denied,  further  proceedings  were 
had,  resulting  In  a  decree  for  plaintiff,  fore- 
closing its  mortgage,  from  which  decree  de- 
fendants Henry  F.  McClure  and  wife  appeal. 
Other  facts  necessary  to  a  full  understand- 
ing of  the  controversy  appear  in  the  opinion. 

P.  L.  Willis,  for  appellants.  Wm.  A.  Mun- 
ly,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
The  first  assignment  of  error  relied  upon,  and 
the  one  most  strongly  contested,  Is  the  re- 
fusal of  the  trial  court  to 
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tt  the  cause  to  the  clrcnlt  court  of  the  Unit- 
ed States.  Two  grounds  for  the  removal  are 
relied  upon:  (1)  That  the  controversy  Is  In 
reality  between  the  plaintiff,  a  citizen  of  New 
York,  and  the  McClures,  citizens  of  the  state 
of  Washington,  the  other  defendants  helag 
merely  nominal  parties;  (2)  that  the  contro- 
versy Is  separable,  so  that  the  McGlures 
alone,  without  Joining  their  codefendants 
with  them  In  the  petition,  were  entitled  to 
have  the  cause  removed.  By  the  federal 
statute  a  suit  of  a  civil  nature,  of  which  the 
courts  of  the  United  States  are  given  original 
cognizance  concurrent  with  the  courts  of  the 
several  states,  may  be  removed  from  a  state 
court  Into  the  circuit  court  of  the  United 
States  by  the  defendant  or  defendants  there- 
in, being  nonresidents  of  the  state,  or  if  there 
shall  be  a  controversy  wholly  between  cltl- 
eens  of  different  states,  susceptible  of  a  com- 
plete  determination  as  between  them,  either 
one  or  more  of  the  defendants  actually  in- 
terested Id  the  controversy  may  have  such 
removal.  25  Stat.  p.  433,  e.  866,  |  2.  The 
question  of  removal  must  be  determined  by 
the  state  court  solely  upon  the  face  of  the 
record,  and,  if  It  appear  therefrom  that  the 
statutory  prerequisites  exist,  the  cause  must 
t>e  removed;  all  questions  of  fact  being  for 
the  clrcnlt  court  of  the  United  States  to  de- 
termine. While  this  is  true,  the  record, 
which  it  Is  the  province  of  the  state  court  to 
look  into,  and  by  which  It  shall  determine 
whether  the  removal  shall  be  ordered,  com- 
prises not  alone  the  petition  interposed  for  the 
removal,  but  all  the  pleadings  and  proceed- 
ings down  to  the  filing  of  such  petition.  In- 
surance Co.  V.  Pechner,  96  U.  S.  183,  24  L. 
Bd.  427;  Stone  v.  South  Carolina,  117  U.  S. 
431,  6  Sup.  Ct.  700,  20  L.  Ed.  062;  Railroad 
Ca  T.  Dunn,  122  U,  S.  613,  7  Sup.  Ct.  1262, 
80  L.  Ed.  1160.  The  complaint  shows  that 
the  Portland  Savings  Bank  became  person- 
ally obligated  to  pay  plaintiff  the  sum  of 
money,  to  secure  which  the  mortgage  was 
executed,  and,  further,  that  Blchard  Nixon, 
receive  of  the  bank,  became  also  personally 
liable  for  the  payment  of  the  balance  after 
the  application  of  $10,000  upon  the  principal 
sum.  So  that  by  this  showing  the  plaintiff 
has  a  clear  right  of  suit  against  them,  and 
they  are  at  least  proper.  If  not  necessary,  par- 
ties to  the  foreclosure.  This  Is  essentially  so 
under  our  statute,  by  which  it  Is  provided 
that  "in  such  suit,  In  addition  to  the  decree 
of  the  foreclosure  and  sale,  if  It  appear 
that  a  promissory  note  or  other  personal  ob- 
ligation for  the  payment  of  the  debt  has  been 
given  by  the  mortgagor  or  other  lien  debtor, 
or  by  any  other  person  as  principal  or  other- 
wise, the  court  shall  also  decree  a  recovery 
of  the  amount,  as  the  case  may  be,  as  In 
the  case  of  an  ordinary  decree  for  the  recov- 
ery of  money."  Hill's  Ann.  Laws  Or.  {  414. 
The  plaintiff  desiring  a  personal  money  decree 
against  these  parties,  it  was  altogether  proper 
to  make  them  defendants,  with  the  owners 
of  the  equity  of  redemption  of  the  premises 


covered  by  the  mortgage;  and  It  goes  without 
saying  that  they  are  parties  having  a  aub- 
Btantial  Interest  in  the  subject-matter  of  the 
controversy.  Nor  does  the  application  of  the 
baulk's  insolvency  relieve  the  situation  in  the 
least  The  plaintiff  has  a  right  to  a  personal 
decree  against  it,  although  it  may  be  unable 
for  the  present  to  enforce  payment.  Decrees 
and  Judgments  are  often  procured  and  kept 
alive  against  insolvent  parties  with  a  hope 
that  they  may  sometime  come  into  possession 
of  property  applicable  to  their  satisfaction. 
It  does  not  appear  that  the  receiver  has  been 
discharged  from  bis  trust,  although  such  may 
in  reality  be  the  case.  In  this  view,  as 
shown  by  the  complaint,  the  bank  and  Nixon 
are  more  than  nominal  parties.  They  are 
interested  and  proper  parties  defendant 
against  whom  the  plaintiff  could  rightfully 
proceed  in  its  foreclosure  suit  True,  it  is 
alleged  by  the  petition  for  removal  that  the 
bank  and  its  receiver  have  both  been  duly 
released  and  discharged  of  all  personal  liabil- 
ity to  the  plaintiff,  which  shows  them  to  be 
without  substantial  interest  in  the  contro- 
versy, and,  taken  alone,  would  be  conclusive 
as  to  their  nominal  charact^.  But  this  can- 
not be  said  to  be  so  when  the  complaint  is 
considered.  On  Its  face,  there  exists  a  good 
cause  of  suit  against  both  of  these  defend- 
ants. If  they  have  been  released  from  per- 
sonal liability,  that  would,  of  cotirse,  be  a 
defense,  but  they  themselves  must  insist 
upon  that;  otherwise  a  decree  would  go 
against  them  by  default  as  it  has  in  this 
case.  Furthermore,  the  defense  is  personal, 
and  the  McClures  are  not  in  such  privity  with 
them  as  to  make  It  available  for  their  pur- 
pose. 

Nor  is  the  cause  of  suit  agataist  the  de- 
fendants separable,  so  that  a  removal  will 
be  directed  as  to  the  McClures,  without  Join- 
ing the  other  defendants  in  the  -  petition 
therefor,  unless  with  the  assent  of  the  platai- 
tlff.  As  we  have  seen,  the  plaintiff  la  enti- 
tled, on  the  face  of  the  complaint  to  a  per- 
sonal decree  ag^ainst  the  bank  and  Nixon,  to 
Join  them  with  the  McClures  in  the  suit  for 
a  foreclosure^  and  to  pursue  its  remedy 
against  all  In  the  same  procedure.  The 
mortgage  and  the  debt  secured  thereby  pre- 
sent the  subject-matter  of  the  controversy 
In  the  case,  and,  in  order  that  plaintiff  may 
get  all  It  asks  and  is  entitled  to  ask  upon  Its 
showing,  it  was  obligated  to  make  the  bank 
and  Nixon  parties  to  the  suit  Being  so 
obliged  to  Join  them.  It  may  pursue  its  remedy 
against  all  to  the  end,  and  in  this  sense  the 
cause  is  not  separable.  Smith  v.  Day,  S9 
Or.  531,  64  Pac.  812,  65  Pac.  1055;  Ayrea 
V.  Wiswall,  112  U.  S.  187,  6  Sup.  Ct  90.  28 
L.  Ed.  COS;  Winchell  v.  Carll  (C.  C.)  24  Fed. 
865;  Coney  v.  Winchell,  110  U.  S.  228,  6  Sup. 
Ct  300,  29  L.  Ed.  610. 

There  was  a  demurrer  to  the  complaint 
which   being  overruled,  a  pleading  denomi- 
nated an  "answer  in  abatement"  was  filed  by 
McClure  and  wife,  by  which  it  was  denied 
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that  plaintiff  Is  a  corporation  organized  or 
existing  under  the  laws  of  the  state  of  New 
York,  or  that  It  la  a  corporation  doing  busl- 
ness  In  the  state  of  Oregon,  under  or  hy  vir- 
tue of  the  laws  thereof,  or  that  it  la  a  cor- 
poratloo  at  all;  and  It  Is  aflarmatlvely  al- 
leged that.  If  plaintiff  to  a  corporation,  It  Is 
a  banking  concern,  and  Is  and  has  been  il- 
legally doing  business  In  Oregon;  that  It  has 
never  at  any  time  executed  or  acknowledged, 
or  caused  to  be  recorded  In  the  county  clerk's 
office  for  Multnomah  county,  or  In  that  of 
the  recorder  of  conyeyances,  any  power  of 
attorney,  as  required  by  law.  These  mat- 
ters were  put  In  issue  by  the  reply,  whlcb 
contains  further  matter  showing  a  compli- 
ance with  all  prerequisites  of  the  statute 
permitting  foreign  corporations  to  transact 
business  in  the  state.  The  i>artles  went  to 
trial  upon  the  Issues  thus  formulated,  and  the 
court  haying  found  for  the  plaintiff,  refused 
to  grant  the  request  for  leave  to  further  an- 
swer the  complaint  upon  the  merits,  basing 
the  refusal  upon  the  ground  that  defendants 
could  not  be  allowed  to  answer  more  than 
once,  and,  having  elected  to  answer  In  abate- 
ment could  not  under  the  law,  thereafter 
be  permitted  to  answer  to  the  merits.  Error 
is  assigned  In  overruling  the  demurrer,  in 
finding  for  the  plaintiff  upon  the  evidence 
at  the  trial  under  the  Issues  thus  formulated 
by  the  answer  and  reply,  and  In  refusing 
leave  to  answer  further  to  the  merits. 

We  will  consider  the  demurrer  and  the 
findings  of  fact  under  the  Issues  tendered 
together,  as  they  pertain  to  the  same  sub- 
ject-matter. It  Is  Insisted  that  the  complaint 
does  not  state  facts  sufficient  upon  which  to 
base  the  suit  In  that  It  does  not  set  out  the 
purpose  for  which  the  plaintiff  was  Incor- 
porated, ao  as  to  show  Its  authority  or  power 
to  loan  money  and  enter  Into  the  mortgage 
contract  which  the  court  to  asked  to  enforce, 
and  that  the  proofs  fall  to  establish  a  per- 
fect organization,  because  It  does  not  show 
that  $5,000,000  of  the  capital  stock  has  been 
subscribed,  and  20  i>er  cent  thereof  paid  In 
before  commencing  to  do  business.  A  cer- 
tified copy  of  the  act  of  the  New  York  leg- 
islature, passed  May  12,  1871,  Incorporating 
the  United  States  Mortgage  Company,  was 
Introduced  over  objections,  providing,  among 
other  things,  that  the  company  may  com- 
mence business  whenever  capital  stock  to  the 
amount  of  96,000,000  shall  have  been*  sub- 
scribed, and  20  per  cent  shall  have  been  paid 
thereon.  Certified  copies  were  also  Intro- 
duced over  objection  of  two  other  acts  of  the 
leglstoture  of  Mew  York  amendatory  to  this, 
which  became  laws  March  81,  1884,  and 
April  6,  1894,  respectively.  In  addition  there- 
to a  resolution  of  the  board  of  directors  of 
the  company,  adopted  May  17,  1894,  declar- 
ing it  expedient  to  change  the  corporate 
name;  an  order  of  the  supreme  court  of  New 
York  for  the  First  department.  In  and  for  the 
city  of  New  York,  authorizing  the  plaintiff 
to  change  Its  name  on  or  after  the  23d  day 
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of  P''ebruary,  1895,  and  to  assume  the  name 
of  the  United  States  Mortgage  &  Trust  Com- 
pany; and  certain  powers  of  attorney  exe- 
cuted, one  by  the  company  under  its  orig- 
inal name,  and  another  under  Its  changed 
name,  to  William  M.  Ladd,  of  Portland,  Or., 
were  offered  and  admitted;  the  execution  of 
the  notes  and  mortgage  not  having  been  de- 
nied. In  so  far  as  the  demurrer  to  effective 
to  present  the  question  going  to  the  want 
of  an  averment  showing  the  powers  of  the 
corporation  relative  to  loaning  money,  and 
taking  and  accepting  mortgages  on  realty  as 
security.  It  may  be  answered  that  prima 
fade,  contracts  of  a  corporation  are  valid, 
there  being  no  presumption  of  excess  of  pow- 
er attaching  to  them;  and  parties  seeking 
to  avoid  or  Impeach  Its  acts  because  they 
are  thought  to  be  ultra  vires,  or  beyond  the 
scope  of  its  powers,  must  do  so  by  an  affirm- 
ative defense,  the  burden  being  with  them  to 
show  such  a  condition  if  they  would  prevail. 
Alabama  Qold  Life  Ins.  Co.  v.  Central  Agri- 
cultural &  Mechanical  Ass'n,  64  Ala.  73; 
Association  v.  Cook,  20  Kan.  19.  The  de- 
murrer Is  therefore  not  well  grounded. 

The  most  usual  way,  and  the  one  ordi- 
narily accounted  sufficient,  for  establishing 
the  existence  of  a  corporation  created  by 
special  act  of  the  legislature.  Is  to  prove  a 
charter,  and  user  thereunder,  in  the  name 
therein  designated,  of  the  powers,  franchises, 
and  privileges  granted.  6  Tfaomp.  Corp.  I 
70K9.  And  it  Is  said  that  "proof,  In  ony 
appropriate  mode,  that  the  corporation  com- 
menced business,  coupled  with  the  production 
of  a  duly  authenticated  copy  of  the  charter. 
Is  sufficient  prima  facie,  at  least,  to  show 
that  the  conditions  upon  whlob  the  charter 
were  to  become  operative  have  been  perform- 
ed." Section  7680.  In  Gaines  v.  Bank.  12 
Ark.  769,  the  question  came  up  in  manner 
similar  to  the  present  and  the  court  through 
Mr.  Justice  Walker,  said:  "The  duly  au- 
thenticated act  of  the  general  assembly  of 
Mississippi  read  In  evidence  by  the  plaintiff 
was  certainly  sufficient  evidence  to  prove  the 
grant  of  corporate  power  and  Its  extent  but 
not  that  It  actually  went  Into  existence  as  a 
corporation.  To  establish  this  latter  fact  It 
was  not  necessary  to  show  a  compliance 
with  the  conditions  of  the  charter  under 
which  it  assumed  to  act  bnt  that  the  cor- 
poration acted  and  transacted  business  as 
such,  and  tor  this  purpose  proof  of  one  or 
more  such  acta  was  sufficient  The  execu- 
tion of  the  note  In  thto  Instance  by  the  de- 
fendants to  the  bank  as  snch  corporation, 
which  was  the  only  evidence  of  user,  was. 
In  our  opinion,  sufficient  to  sustain  the  Issue, 
so  far  as  proof  that  the  bank  went  Into  op- 
eration was  concerned."  To  the  same  pur- 
pose arc  Bank  v.  Stearns,  16  Wend.  314: 
Swartwout  V.  Railroad  Co.,  24  Mich.  389, 
394.  Here  we  have  an  exemplification  of  the 
act  of  Incorporation  by  the  legislature  of  the 
state  of  New  York,  which  is  ample  to  es- 
tablish the  grant 
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pled  with  tbls,  we  have  two  acts  of  the 
legislature,  adopted  more  than  22  years  later, 
amendatory  of  the  original  act;  the  resolu- 
tion of  the  company  relative  to  a  change  of 
Its  corporate  name,  and  the  order  and  Judg- 
ment of  the  supreme  court  of  New  York  au- 
thorizing such  change;  the  acts  of  the  com- 
pany in  executing  two  powers  of  attorney  to 
William  M.  Ladd,  one  under  the  name  as 
first  Incorporated,  and  the  other  under  its 
name  as  changed  by  authority  of  the  court; 
the  loaning  of  the  money,  and  the  taking  and 
acceptance  of  the  notes  and  mortgage  In 
question.  These  acts  unmistakably  Indicate 
user  under  the  grant,  and  are  prima  facie 
sufficient,  under  the  authorities,  to  show  that 
the  conditions  prerequisite  to  the  assumption 
of  the  power  conferred  have  been  complied 
with.  Thenceforth  the  defendants  were  put 
to  their  proof  to  overcome  the  case  thus 
made,  aud,  not  having  seen  fit  to  enter  upon 
the  undertaking,  are  concluded  upon  the 
question  of  Incorporation  and  compliance 
with  the  charter  prerequisites  to  the  trans- 
action of  buslnesa  This  case  Is  distinguish- 
able from  Lumber  Co.  t.  Shaw  (Or.)  68  Pac 
546,  in  two  important  particulars:  In  that 
case  the  attempted  Incorporation  of  the  plain- 
tiff was  under  a  general,  not  a  special,  act; 
and  It  appeared  that  there  was  no  sufficient 
proof  of  incorporation,  as  It  was  not  shown 
that  a  copy  of  the  articles  of  incorporation 
bad  been  filed,  either  with  the  secretary  of 
state,  or  In  the  office  of  the  clerk  of  the 
county  where  the  concern  proposed  to  conduct 
Its  business. 

As  to  the  refusal  of  the  court  to  grant 
leare  to  further  answer  the  complaint.  It  had 
an  undoubted  discretion  in  the  premises,  and  it 
was  well  exercised,  notwithstanding  the  court 
may  have  given  an  Insufficient  reason  for  the 
ruling.  However,  were  it  otherwise,  the  case 
coming  here  for  trial  de  novo,  this  court  has 
t  discretion  to  reverse  the  cause  and  remand 
it,  so  as  to  give  an  opportunity  to  file  a  fur- 
ther answer  to  the  merits,  but  we  think  the 
exigencies  of  the  case  do  not  call  for  such 
action.  The  decree  of  the  trial  court  will 
therefore  be  affirmed. 


WICKERSHAM  BANKING  CO.  t.  RICB  et 

ux.    (Sac.  1.036.) 

(Supreme  Court  of  California.     Oct  18,  1902.) 

BJECTMENT-^UDQMENT— SUFFICIBNCT  OF 
FINDINGS. 

1.  In  ejertment  defendants  denied  that  plain- 
tiff had  title,  and  claimed  a  portlin  of  the  prem- 
i»ps  as  a  homestead.  The  court  fnand  that  de- 
fendants, as  owners,  conveyed  the  land  to  W. 
by  deed  "absolute  on  Its  face."  and  that  there- 
after W.  conve.ved  to  plaintiff;  that  subse- 
quently the  sheriff  made  a  deed  of  the  premises 
to  plaintiff  on  an  execution  in  a  snit  against 
defendants;  aud  that  prior  to  either  of  the 
deeds  the  wife  recorded  a  homestead.  The 
court  foDud,  as  concluxions  of  law,  that  plain- 
tiff was  entitled  to  possession,  save  as  to  the 
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homestead.  Held,  that  the  findings  did  not  sup- 
port the  judgment,  as  not  finding  on  the  issue  of 
title,  nor  whether  the  homestead  attached  prior 
to  the  title  acquired  by  plaintiff. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Trinity  oonnty; 
N.  D.  Amot,  Judge. 

Action  by  the  Wickersham  Banking  Cbm- 
pany  against  C.  B.  Rice  and  wife.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Lippltt  &  Llppltt.  for  appellant  Beld  * 
Bartlett  tor  respondents. 

CX)OPER,  C.  Action  in  ejectment  Tlie 
plaintiff  corporation  alleged  that  it  was  at 
the  commencement  of  the  action  the  owner 
in  fee  and  entitled  to  the  possession  of  the 
several  parcels  of  land  described  in  the  com- 
plaint, and  that  while  It  was  so  seised  and 
entitled  to  the  possession  the  defendants- 
husband  and  wife— entered  into  possession 
and  ousted  and  ejected  it  therefrom.  The 
answer  denied  that  plaintiff  was  the  owner, 
or  seised  in  fee,  or  entitled  to  the  possession, 
but  admitted  the  ouster.  It  further  alleged, 
or  attempted  to  allege,  that  a  certain  describ- 
ed portion  of  the  premises  constituted  the 
homestead  of  defendants,  and  that  a  declara- 
tion of  homestead  In  writing,  and  duly  ac- 
knowledged, was  filed  for  record  npoo.  the 
said  described  part  of  the  premises  on  the 
3d  day  of  October,  1887.  The  court  found 
the  facts  as  foUows:  "(1)  That  defendant  be- 
ing then  the  owner  of  the  land  and  premises 
described  In  plaintiff's  complaint  made,  ex- 
ecuted, and  delivered  to  L  G.  Wickersham  on 
the  17th  day  of  August  1886,  a  deed,  absolute 
on  its  face,  of  all  the  said  lands.  (2)  That  on 
the  23d  day  of  April,  1887,  the  said  L  O. 
Wickersham  conveyed  the  said  premises,  by 
a  deed  of  bargain  and  sale,  to  the  plaintiff, 
the  Wickersham  Banking  Company.  (3) 
That  on  the  4th  day  of  June,  1800,  the  sher- 
iff of  Trinity  county  made,  executed,  and 
delivered  to  the  plaintiff  a  deed  of  all  of  said 
premises,  as  sheriff,  upon  the  sale  of  all  said 
premises  upon  an  execution  Issued  out  of  the 
superior  court  of  the  state  of  California,  in 
and  for  the  county  of  Sonoma,  in  the  action 
wherein  L  O.  Wickersham  was  plaintiff  and 
C.  B.  Rice  and  Jennie  P.  lUce,  his  wife,  wer« 
defendants.  (4)  That  on  the  8d  day  of  Oc- 
tober, 1887,  the  said  Jennie  P.  Rice  recorded 
a  homestead  upon  the  following  portions  of 
said  premises,  to  wit:  The  west  half  of  the 
southwest  quarter  of  section  fifteen,  and 
northeast  quarter  of  the  northeast  quarter  of 
section  twenty-one,  and  the  northwest  quar- 
ter of  the  northwest  quarter  of  sectioa  twen- 
ty-two, in  township  three  south,  of  range 
six  east  of  Humboldt  meridian."  As  conclu- 
sions of  law,  the  court  found  that  plaintiff 
was  entitled  to  the  possession  and  restitu- 
tion of  the  premises,  except  the  portion  em- 
braced In  the  declaration  of  homestead,  and 
Judgment  was  accordingly  entered. 

Plaintiff  appeals  from  the  Judgment  and 
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con  tends  that  tbe  findings  do  not  support  It, 
and  with  this  contention  we  agree.  There 
la  DO  finding  upon  the  Issue  as  to  title.  The 
flndlDg  numbered  1  does  not  show  who  ex- 
ecuted the  deed  to  Wlckersham,  nor  whether 
or  not  It  passed  the  title.  It  might  have  been 
a  deed  without  consideration,  or  It  might 
have  been  absolute  on  Its  face,  and  yet  have 
been  a  mortgage.  If  It  conveyed  tbe  title 
to  Wlckersham  In  August,  1886,  It  Is  diffi- 
cult to  perceive  how  the  homestead  declara- 
tion made  In  October,  1887,  could  have  af- 
fected Wlckershnm'a  title.  He  bad,  by  deed 
made  In  April,  1887,  conveyed  the  premises 
to  plaintiff.  If  plaintiff  took  title  by  virtue 
of  these  deeds,  tbe  subsequent  filing  of  a 
homestead  could  not  affect  the  title  so  ac- 
quired. The  third  finding  does  not  show 
that  the  "sheriff's  deed"  conveyed  any  title. 
There  is  nothing  to  show  that  the  execution 
therein  referred  to  was  Issued  upon  a  Judg- 
ment nor.  If  there  was  a  Judgment,  whether 
or  not  it  was  a  lien  upon  the  premises  prior 
to  the  time  the  homestead  was  recorded. 
The  fourth  finding  simply  shows  that  defend- 
ant Jennie  P.  Rice  recorded  a  homestead  up- 
on certain  described  premises  on  the  8d  of 
October,  1887.  If  this  be  taken  to  mean  a 
declaration  of  homestead  in  writing  and  ac- 
knowledged, it  does  not  appear  by  whom  the 
declaration  was  made,  nor  that  Jennie  P.  Rice 
at  tbe  time  of  making  it  resided  with  her 
family  upon  tbe  premises,  nor  whether  or  not 
abe  ever  resided  thereon.  Tbe  court  should 
bave  found  upon  the  Issue  as  to  titie  and 
right  of  possession.  It  should  have  found 
the  facts  as  to  the  alleged  homestead,  and 
whether  or  not  It  attached  to  the  premises 
prior  to  tbe  titie  acquired  by  plaintiff. 
Tbe  Judgment  should  be  reversed. 

We  concur:   HATNE8,  0.;  OBAT,  O. 

PKR  CURIAM.'  For  the  reasons  given  In 
tiie  foregoing  opinion,  tbe  Judgment  Is  re- 
▼eraed. 


ODET,Lt.  MOSSetaL    (Sae.  978.)* 

(Sopreme  Court  of  California.    Oct.  29,  1902.) 

TRUST-CONVKTANCB  VOR  PROTECTION. 

1.  The  receiving  by  a  siKter  from  a  brother 

•f  ■  cooveyHDoe  of  fats  property  to  keep  for  hi* 

ftrotfctioD,  aud  to  prevpnt  otberB  frnm  drfraad- 
UK  him.,  and  with  intpiit  only  to  manage  it  for 
bim,  eirtablisbes  a  fidiiHary  relation  between 
them,  and  makes  her  trustee  for  him. 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  county;   G.  W.  Nlcol,  Judge. 

Action  by  Mary  B.  Odell  against  W.  & 
Mom  and  another.  Judgment  for  defendanta. 
Plaintiff  appeals.    Affirmed. 

Ix>uttit  ft  Middleooff,  for  appellant.  J.  G. 
SwInnertoD  and  Budd  &  Thompson,  tor  re- 
qtoudenta. 

TAN  DTKB.  J.  This  case  has  been  ben 
once  before.    130  CaL  352,  tS2  Pac.  S&&    On 
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the  former  trial  In  the  court  below,  Judgment 
went  for  the  plaintiff,  but  on  appeal  this 
court  reversed  tbat  Judgment  and  remanded 
the  cause  for  a  new  triaL  Tbe  second  triid 
resulted  in  a  Judgment  for  the  defendant, 
and  from  this  Judgment  and  the  order  deny- 
ing plaintiff  a  new  trial,  the  present  appeal  la 
prosecuted. 

The  action  was  brought  to  quiet  titie  to  a 
tract  of  land  in  San  Joaquin  county,  near 
Stockton,  called  the  "Llndatrom  Tract"  and 
an  undivided  interest  In  another  tract  In  said 
county,  known  as  the  "Moss  Home  Ranch." 
The  title  relied  upon  by  plaintiff  was  derived 
by  deed  bearing  date  November  27,  1888, 
from  defendant  Moss  to  said  plaintiff;  said 
Moss  and  plaintiff  being  brother  and  sister. 
On  or  about  the  14th  day  of  September,  1887, 
by  an  order  and  decree  of  the  superior  court 
of  San  Joaquin  county  duly  made,  said  de* 
fendant  Moss  was  adjudged  an  Incompetent 
person,  and  said  Thompson  was  thereupon 
appointed  guardian  of  his  person  and  estate. 
Thereafter,  and  before  the  commencement  of 
this  action,  said  guardian,  on  behalf  of  the 
said  Moss,  demanded  of  the  plaintiff  a  recon- 
veyance of  aald  property,  which  was  refused. 
The  action  was  thereupon  commenced  by  the 
plaintiff  September  26,  1897,  In  which  it  la 
aaked  to  have  the  title  In  the  plaintiff  to 
said  premises  quieted.  The  complaint  is  in 
the  usual  form,  and  the  defendant  by  .his 
said  guardian,  answered  thereto,  denying  tbe 
titie  of  the  plaintiff,  and  also  filed  a  crosa- 
coraplalnt  It  Is  averred  In  the  cross-com- 
plaint tbat  at  the  date  of  said  deed  from  said 
Moss  to  plaintiff,  and  prior  thereto,  the  said 
defendant  Moss  reposed  especial  confidence 
and  trust  in  his  sister,  the  plaintiff,  and  was 
In  all  things  guided,  controlled,  and  influen- 
ced by  her;  that  for  many  years  prior  to  tbe 
date  of  said  deed  he  was  addicted  to  the 
habit  of  drinking  intoxicating  liquors  to  ex- 
cess, and  by  reason  thereof  was  at  said  date 
an  Imbecile,  and  so  weak  in  mind  that  he 
was  Incapable  of  caring  for  himself  and  man- 
aging his  property,  of  all  which  the  plain- 
tiff well  knew;  and  that  he  made  said  con- 
veyance to  his  sister,  said  plaintiff,  for  tbe 
management  and  protection  of  his  said  prop- 
erty, and  that  she  so  received  the  same,  and 
not  otherwise.  On  the  second  trial  the  court 
found  for  the  defendant  Among  the  find- 
ings. It  Is  found  that  on  tbe  day  of  tbe  con- 
veyance, to  wit  November  27,  1889,  "and  for 
a  long  time  prior  thereto,  said  defendant  Mosa 
was  and  had  been  addicted  to  the  habit  ot 
drinking  intoxicating  llqnors  to  excess,  and 
by  reason  of  the  excessive  drinking  as  afore- 
said the  defendant  Moss  was  weak  in  mind, 
aud  so  enfeebled  In  intellect  that  his  capacity 
of  taking  care  of  himself  or  managing  hia 
property  was  much  Impaired,  and  he  was 
easily  deceived,  persuaded,  and  Imposed  upon, 
but  on  said  day  he  was  sober,  not  unUar  the 
Influence  of  liquor,  and  was  competent  to 
execute  a  deed  of  bis  property;  that  on  said 
day  the  plaintiff,  whose  naffle.waatiien.M#ry 
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B.  Tam,  knew  the  fore^rolng,  but  did  not  on 
aald  day  Intend  or  contrive  to  defraud  said 
lloea  of  bl8  property,  or  to  gain  tbe  same  for 
tierself,  and  did  not  persuade  or  Induce  de- 
fendant Moss  to  convey  the  said  property  to 
fier  by  falsely  representing  to  him  that  8h« 
would  care  for  and  keep  the  same  for  him, 
and  bold  the  same  for  his  ben^t,  but  did 
receive  said  property  from  said  defendant 
Moss  In  good  faith,  and  with  the  Intention  to 
keep  the  same  for  said  Moss  for  his  protec- 
t}oB,  and  to  prevent  other  persons  from  de- 
frauding him  and  depriving  him  of  said  prop- 
&ty;  that  on  said  day  said  Moss,  without 
any  adequate  consideration  therefor,  by  re&- 
SOB  of  the  confidence  in  plaintiff  and  his  reli- 
ance upon  the  same,  signed  and  delivered  to 
plaintiff  a  paper  which  purported  to  be  a 
^aut  of  all  the  real  property  described  la 
plaintiff's  complaint  herein,  and  the  plaintiff 
received  said  property  for  the  purpose  and 
with  the  Intent  only  to  manage  the  same  for 
the  benefit  of  Moss,  and  to  protect  said 
property  from  being  acquired  by  others,  and 
to  protect  said  Moss  from  being  defrauded 
thereof."  And  upon  such  findings  the  court 
•entered  judgment  for  the  defendant,  and  also 
•decreed  "that  plaintiff  forthwith  execute  a 
^ood  and  sufficient  deed  of  conveyance  to  W. 
8.  Moss  of  all  the  lands  In  this  decree  bere- 
fnbefore  described,  and  forthwith  deliver  the 
flame  to  J.  C.  Thompson,  the  guardian  of  said 
Vr.  S.  Moss,  for  said  W.  S.  Moss." 

It  Is  contended  that  the  facts  as  found  are 
not  supported  by  th^  evidence,  and  appellant's 
43tinnsel,  In  their  brief,  say:  "But  although 
the  evidence  on  the  second  trial  was  stronger 
tor  the  plahitlff  and  different  from  tfiat  on 
-the  first  trial,  and  although  we  believe  the 
•uperior  Judge  who  tried  the  case  in  both 
Instances  firmly  believed  that  plaintiff  was 
entitled  to  Judgment,  stlU,  on  account  of  the 
decision  rendered  by  this  supreme  court  on 
-Uie  first  appeal,  the  superior  court  seems  to 
bave  felt  absolutely  forced,  against  the  evl- 
•dence  and  grood  conscience,  to  decide  the  case 
ni  favor  of  the  defendant"  We  think  the 
«Dunsel  are  mistaken  in  saying  that  the  evl- 
-oence  on  the  second  trial  was  stronger  for 
die  plaintiff  than,  upon  the  first  Taking  It 
altogether,  the  evidence  on  the  second  trial, 
although  conflicting  on  some  material  ques- 
tions, Is,  as  a  whole,  nevertheless,  abundant- 
ly sufllcient  to  sustain  the  findings.  As  said 
4)y  this  court  on  the  former  appeal,  "The  re- 
lationship of  brother  and  sister  is  not  in  itself 
a  fiduciary  relation,  but  Is  a  material  circum- 
stance in  considering  the  question  whether, 
in  fact,  such  a  relation  existed;"  and  Blge- 
Ibw, .  Frauds,  865,  says,  "Blood  relationship^ 
abort  of  parent  and  chid,  creates,  alone,  no 
technical,  confidential  relation,  but  one  may 
very  easily— more  easily  than  without  It— be 
auperlnduced  as  a  matter  of  fact;  and  then. 
It  seems,  the  ordinary  case  arises,  with  Its 
attendant  duties  In  the  person  occupying  the 
-suporlor  position,  and  the  corresponding  bur- 
43en  of  proof."    It  appears  from  the  findings 


that  the  plaintiff  received  said  tHvperty  from 
defendant  Moss  in  good  faith,  and  witb  the 
intention  to  keep  the  same  for  said  Moss  for 
his  protection,  and  to  prevent  other  persons 
from  defrauding  him  and  depriving  him  of 
said  property,  "and  with  the  intent  only  to 
manage  the  same  for  the  benefit  of  Moss." 
This  established  a  fiduciary  relation  between 
the  plaintiff  and  defendant  Moss,  and  made 
the  former  trustee  for  the  latter;  and  the 
court,  therefore,  upon  such  findings,  properly 
entered  the  decree  it  did.  The  alleged  errors 
occurring  at  the  trial,  even  If  they  be  deemed 
to  be  errors,  which  they  are  not  are  not  of 
sufllcient  Importance  to  change  the  result. 
Judgment  and  order  affirmed. 


We   concur: 
SON.  J. 


GABOUTTE.    J.;     HABBI- 


WEBK8  T,  LINK  et  nz.     (L.  A.  l.OieL)* 
(Supreme  Court  of  Callfonila.     Oct  18,  1902.> 

HUSBAND— CONTRACT  TO  EMPLOY  FATHER  OF 
DECEASED  WIFE— CONSTRITCTION  —  ANSWER 
IN    EJECTMENT— SUFFICIENCT. 

1.  Ad  answer  in  ejectment  denying  "that 
said  plaintiff  on  said  second  day  of  .lanaary, 
18H9,  or  at  any  other  time,  was  possessed  or 
entitled  to  the  posaesslou  of  said  laud  and 
premises,"  is  a  sufficient  denial  of  plaintiff's 
possession  or  rifcht  of  possession. 

2.  Where  a  father  and  mother  deeded  to  the 
husband  of  their  deceased  danf^hter  the  prop- 
erty which  she  had  devised  to  them  in  fee,  and 
be  agreed  in  consideration  therefor  to  employ 
the  father  to  farm  and  cultivate  the  property, 
the  agreement  reciting  that  Its  object  was  to 
Insure  to  them  "a  home  on  said  ranch  dnring 
their  lives,  free  of  rent  and  all  charges  what- 
soever," the  father  and  mother  were  entitled, 
as  long  as  tbey  fally  performed  the  agreement 
to  the  nndlsputed  use  and  occnpatinn  of  the 
property,  and  this  whether  or  not  the  agree- 
ment gave  them  a  life  estate  thereby 

Department  2.  Appeal  from  superior  court 
San  Bernardino  county;  '  Frank  F.  Oster, 
Judge. 

Ejectment  by  O.  D.  Weeks  against  Syl- 
vester Link  and  wife.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

T.  B.  Archer,  for  appellant  Halsey  W.  Al 
ten.  for  reqrandents. 

HENSHAW,  J.  The  complahit  la  in  eject- 
ment, alleging  ownership  and  possession  In 
plaintiff  upon  the  2d  day  of  January.  1889. 
and  the  unlawful  ouster  and  withholding  of 
possession  by  defendants.  The  defendants 
pleaded,  and  the  court  found,  that  Eva  G. 
Weeks  In  h»  lifetime  was  the  owner  of  the 
property  In  dispute;  that  Eva  G.  Weeks  was 
the  wife  of  O.  D.  Weeks,  plaintiff  herein,  and 
daughter  of  defendants;  that  defendants  were 
put  in  possession  of  the  property  by  their 
daughter,  resided  upon  It,  and  made  It  their 
home  with  thefr  daughter  until  her  death  In 
October,  1897,  and  that  since  her  death  they 
bad  continued  to  occupy  the  premises  as  their 
dwelling  plnce  and  home;  that  their  daughter 
died  seised  in  fee  of  the  proiMrty.  and  by 

■Rehearing  denied  November  IE,  1901,    O 


CaL) 


MILLER  V.  KERN  COUNTT. 


64» 


her  last  wIU  and  testament,  which  was  ad- 
mitted to  probate,  devised  the  same  to  her 
fetlier,  the  defendant  Sylvester  Link;  that 
by  the  decree  of  distribution  in  the  estate 
of  Era  O.  Weeks,  deceased,  the  land  and 
premises  were  distributed  to  the  defendant 
Sylvester  Link,  according  to  the  terms  and 
provisions  of  the  will  of  the  danghter.  There- 
after, and  on  the  16th  day  of  June,  1898, 
the  defendants  executed  and  delivered  to  the 
plaintiff  a  deed  of  conveyance  of  the  land 
and  premises.  A  part  of  the  consideration 
for  the  deed  was  a  certain  contract  and  agree- 
ment in  writing,  executed  by  the  parties  on 
that  date.  This  agreement  provided  that  the 
plaintiff  employed  the  defendant  Sylvester 
Link  "to  farm,  cultivate,  work,  superintend, 
and  manage  the  ranch  and  orange  orchard 
situated  on  Dearborn  street,  in  said  city  of 
Redlands,  on  which  the  said  Sylvester  Link 
and  bis  wife  now  reside,  for  and  during  the 
natural  life  of  the  said  party  of  the  second 
part,  and  hereby  agrees  to  pay  to  the  said 
party  of  the  second  part  for  said  work,  labor, 
and  services  the  som  of  $250.00  annually 
during  each  and  every  year  of  said  term; 
the  object  of  the  said  Oscar  Dayton  Weeks 
by  this  agreement  being  to  Insure  to  the  said 
Sylvester  and  his  wife  a  home  on  said  ranch 
during  their  lives,  free  of  rent  and  all  charges 
whatsoever."  The  contract  further  provided 
for  an  accounting  by  the  defendant  Sylvester 
Link  of  his  stewardship,  empowered  him  to 
employ  extra  help  in  the  cultivation  of  the 
ranch  and  In  gathering  and  marketing  the 
proceeds  thereof,  and  bound  the  plaintiff  to 
pay  such  necessary  extra  help,  either  out  of 
the  proceeds  of  the  sale  of  the  products  of  the 
ranch,  or  from  his  own  funds  if  requested  to 
do  so.  The  defendants  then  allege  that  they 
were  in  possession  of  the  premises  under 
this  agreement,  which  had  been  faithfully  car- 
ried out  upon  their  part,  and  prayed  Judgment 
accordingly. 

Appellant  enters  into  a  minute  dissection 
of  defendants'  answer  and  of  the  findings  of 
the  court,  seeking  thereby  to  show  as  to  the 
one  that  the  denials  are  insufficient  to  raise 
Issues,  and  as  to  the  other  that  they  are  self- 
contradlctory  and  insufficient  to  sustain  the 
Judgment.  Defendants  do  not  deny  the  own- 
ership of  plaintiff,  but  they  do  specifically 
deny  "that  said  plaintiff  on  said  2d  day  of 
January,  1809,  or  at  any  other  time,  was  pos- 
sessed or  entitled  to  the  possession  of  said 
land  and  premises."  This  Is  a  sufficient  de- 
nial of  plaintiff's  possession  or  right  of  pos- 
session, whiph  Is  at  the  foundation  of  an 
action  In  ejectment,  and  upon  this  the  find- 
ing of  the  court  is  specifically  "that  defend- 
ants were  in  possession  of  said  premises  upon 
June  l6,  1898,  and  continually  thereafter, 
and  are  now  in  possession  thereof  under  said 
agreement."  Defendants  further  denied  "that 
at  the  date  aforesaid,  or  at  any  other  time, 
they  did  enter  into  and  upon  said  land,  and 
oust  or  eject  or  exclude  the  plaintiff  there- 
from."   It  is  plain  from  this  that  their  denial 


was  meant  to  go  to  the  allegation  of  ouster, 
and  not  to  the  allegation  of  entry,  which 
their  pleadings  show  and  their  proofs  establish 
was  lawful;  and  upon  this  the  court  finds 
that  there  was  no  ouster. 

It  Is  further  said  by  appellant  that  ttie 
findings  show  that  no  title  could  have  passeS 
from  Kva  O.  Weeks,  deceased,  to  the  defend- 
ants, because  It  Is  disclosed  that  the  attempted- 
distribution  of  her  estate  was  made  within  60' 
days  after  her  death.  However  this  may  hav^ 
been  In  fact.  It  certainly  does  not  affect  tHe- 
agreement  t>etween  this  plaintiff  and  these- 
defendants,  which  agreement  declares  thaL 
in  consideration  of  their  deed  to  him  of  th» 
premises,  they  are  to  remain  in  occupancjr 
of  it  as  tenants  for  life.  Again,  if  we  under- 
stand appellant's  argument,  it  is  to  the  effect 
that,  as  the  court  found  that  be  was  the- 
owner  In  fee  simple,— the  owner  of  the  lar- 
gest estate  known  to  the  law,— there  could 
be  no  outstanding  legal  possession  or  right 
of  possession  against  such  an  estate.  We  can- 
not think  that  this  argument  has  been  serious- 
ly advanced,  and  must  conclude  that  we  have 
been  unable  to  tmderstand  appellant's  posi- 
tion In  the  matter. 

Some  argument  Is  addressed  to  the  mean- 
ing of  the  agreement  between  the  parties, 
and  as  to  whether  or  not  that  agreement 
creates  and  vests  a  life  estate  in  the  defend- 
ants. We  do  not  find  it  necessary  to  deter- 
mine this  matter.  The  agreement  was  one- 
which  was  In  itself  legal,  and  which  the  par- 
ties had  the  legal  power  to  make.  Indeed, 
from  the  disclosures  of  the  record  it  was  &t^ 
a^eement  which  the  plaintiff  well  might 
have  made,  and  better  should  have  lived  up- 
to.  It  was  an  agreement  whereby  a  home  for 
their  natural  lives  was  provided  for  the  father 
and  mother  of  his  deceased  wife,  who.  Id 
part  consideration  therefor,  made  him  a  deed 
to  the  property  which  they  had  inherited 
from  their  daughter.  The  cpurt  finds  that  the- 
defendants  have  fully  performed  the  agree- 
ment upon  their  part,  and  so  long  as  they 
do  fully  perform  It  they  are  unquestionably  en- 
titled to  the  undisturbed  use  and  occupation 
of  the  premises,  whether  their  right  thereto 
be  said  to  rest  upon  a  strict  legal  convey- 
ance of  an  estate  for  life  or  not. 

The  judgment  appealed  from  Is  tha-efoT« 
affirmed. 

We  concur:    McPARLAND,  J;  TEMPLE,  J. 


MILLER  T.  KERN  COUNTY.     <L.  A.  90V>^ 
(Supreme  Court  of  California.    Oct.  22,  1902.> 

TAXATION— HIGHWAY  TAXES— STATUTES— RE- 
PEAL—COUNTY  GOVERNMENT  ACT— ASSBSS- 
VENT  —  AUTHENTICATION  —  AFFIDAVITS  — 
COLLECTION  NOTICE— PUBLICATION— CROPS- 
EXEMPTIONS— ALFALFA— IMPROVEMENTS. 

1.  Pol.  Code,  8  2641,  as  reconstrncted  by  Act 
1883.  requires  the  board  of  supervisors  of  tti^ 
several  counties  to  divide  them  into  road  dis- 
tricts, and  section  2U34  provides  that  the  au~ 
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naal  property  tax  for  road  purposes  aball  be 
levied  by  such  board  at  its  Besaion  for  the  levy 
of  county  tnxes,  and  that  the  tax  so  levied 
shall  be  assessed  and  collected  iu  the  same 
manuer  as  other  county  taxes,  and  paid  to  the 
county  treasurer  for  the  benefit  of  the  road 
districts  from  which  it  is  respectively  collect- 
ed; and  Act  1883,  I  2,  exempts  from  all  road 
tax  property  within  municipalities  wherein 
work  and  improvements  ou  streets  are  done  by 
virtue  of  any  law  relating  to  such  improve- 
meuts,  and  prohibits  the  supervisors  from  in- 
corporating any  part  of  such  roads  within  road 
districts  established  by  them.  County  Govern- 
ment Act  1803,  S  25.  subd.  13,  gives  to  boards 
of  supervisors  power  to  levy  taxes  on  the  tax- 
able property  of  any  district  for  the  repair  of 
roads  aud  highways  and  other  district  par- 
poses,  and  by  sabdivision  42^  the  boards  are 
given  power  to  levy  a  special  road  fund  tax  in 
addition  to  all  taxes  otherwise  provided  for. 
Btld,  that  the  county  government  act  gave  the 
boards  power  to  lay  out,  maintain,  control,  and 
manage   public  roads,   but  did   not   affect   the 

grovisious  of  the  Political  Code,  as  amended 
y  the  act  of  1883,  which  related  to  the  divid- 
ing of  counties  into  road  districts;  and  that 
there  was  nothing  in  such  latter  act  which  waa 
inconsistent  with,  or  repealed  the  provisions  of, 
the  Political  Code. 

2.  Act  1883,  I  2,  authorizing  the  levy  and 
collection  of  road  tjaxea,  declares  that  nothing 
contained  therein  shall  be  deemed  to  authorize 
the  levy  or  collection  of  a  road  poll  tax  or 

Eroperty  road  tax  rithin  municipalities  where- 
I  work  and  improvements  upon  the  streets  are 
done  by  virtue  of  any  law  relating  to  street 
improvements  within  such  monicipiility.  Held 
that,  since  only  such  property  in  cities  as  was 
assessed  for  the  improvement  of  streets  within 
the  city  by  municipal  authority  was  exempted 
from  the  road  tax  prescribed  by  such  section, 
the  section  waa  not  unconstitutional  on  the 
grouud  that  such  city  property  was  not  equally 
taxed  for  road  purposes  iu  proportion  to  m 
value. 

8.  Pol.  Code,  i  3682.  declares  that  the  clerk 
of  the  l>oard  of  supervisors  must  record  all 
changes,  corrections,  and  orders  made  by  the 
board  in  the  tax  assessment,  and  on  or  before 
the  first  Monday  in  August  he  must  deliver  the 
assessment  as  corrected  to  the  county  auditor, 
accompanied  with  his  affidavit  as  prescribed; 
and  section  8732  declares  ou  or  before  the  sec- 
ond Monday  in  October  the  county  auditor 
must  deliver  the  corrected  assessment  to  the 
tax  collector,  with  his  affidavit  prescribed  at- 
tached thereto.  Held,  that  such  affidavits  were 
In  effect  certificates  of  authentication  of  the 
assessment,  and  were  essential  to  its  validity. 

4.  Pol.  Code,  §  3746,  declares  that  within  10 
days  after  the  receipt  of  the  assessment  book 
the  tax  collector  must  publish  a  notice  which 
relates  to  the  time  when  the  tax  shall  be  due 
and  payable,  when  delinquent,  etc.  Held,  that 
since  all  the  provisions  of  such  notice  were 
statutory,  and  the  taxpayer  is  charged  with  no- 
tice thereof  by  the  statute,  the  omission  of  the 
collector  to  publish  the  notice  within  the  time 
did  not  invalidate  the  assessment. 

5.  Alfalfa,  which  is  not  Indigenous  to  the 
land  of  California,  but  the  plant  of  which,  when 
properly  cared  for,  reproduces  an  annual  crop 
for  several  years,  is  uot  exempt  from  taxation 
as  "growing  crops,"  under  Pol.  Code.  §  3607, 
exempting  growing  crops  from  taxation. 

6.  Const,  art.  13,  S  2,  requires  that  "land  and 
the  improvements  thereon  shall  be  separately 
assessed,"  and  Pol.  Code,  S  3617,  provides  that 
the  term  "improvements"  includes  all  fruit, 
nut-bearing  or  omameutal  trees  and  vines  nut 
of  natural  growth,  excepting  fruit  and  uut- 
beariug  trees  under  4  years  of  age  and  grape 
vines  under  3  years  of  age.  Held,  that  alfalfa 
was  not  included  within  such  definition,  and 
that,  therefore,  the  value  of  alfalfa  grown  on 


laud  could  not  be  assessed  as  Improvements 
separate  from  the  land. 

I.  Where  taxes  were  assessed  against  the 
property  of  a  firm,  and  a  protest  against  the 
same  was  lodged  iu  the  firm's  behalf,  an  ac- 
tion to  recover  the  taxes  paid  was  properly 
brought  in  the  name  of  the  plaintiff  as  surviv- 
ing partner,  on  dissolution  of  the  firm  by  the 
death  of  one  of  the  partners. 

Commlgsloners'  decision.  Department  1. 
Appeal  from  superior  court,  Kem  county;  J. 
W.  Mahon,  Judge. 

Action  by  Henry  Miller,  as  surrlTing  part- 
ner of  the  firm  of  Miller  &  Lux,  against  Kem 
county.  From  a  Judgment  in  favor  of  de- 
fendant plaintiff  appeals.    Reversed. 

Isaac  Frobman  and  F'rohman  &  Jacobs,  for 
appellant  J.  W.  Ahem,  J.  B.  Patten,  and 
AlTin  Fay,  for  resiwndent 

CHIPMAN,  O.  This  action  was  brought 
under  section  S810,  PoL  Code,  to  recover  $21,- 
668.02,  paid  under  protest  by  plaintiff,  as 
surviving  partner  of  Miller  &  Lux,  for  state 
and  county  taxes  on  real  and  personal  prop- 
erty of  said  Miller  &  Lux,  for  the  fiscal  year 
ending  June  30,  1896.  A  general  demurrer 
to  the  complaint  was  sustained,  and,  plaintiff 
declining  to  amend.  Judgment  passed  for  de- 
fendant from  which  plaintiff  appeals.  Re- 
spondent has  filed  no  brief.  There  are  five 
separate  counts  In  the  complaint  In  each 
protest  and  each  count  It  is  claimed  that  the 
whole  tax  is  void  upon  grounds  common  to 
each,  and  In  some  of  the  protests  the  taxes 
are  claimed  to  be  void  on  special  grounds. 

1.  The  board  of  supervisors  levied  a  rate 
of  $1.85  on  each  $100  in  value  of  real  and 
personal  property  in  Kera  county  without 
the  limits  of  Incorporated  cities  and  towns  in 
the  county,  and  a  rate  of  $1.58  on  such  prop- 
erty within  the  limits  of  such  cities  and 
towns.  All  the  property  of  Miller  &  Lux  so 
taxed  was  outside  of  any  Incorporated  city  or 
towa,  and  was  taxed  at  the  higher  rate^  It 
Is  contended  that  this  was  unauthorized. 
The  difference  between  the  two  rates  is  27 
cents,  and  Is  made  up  by  the  levy  on  prop- 
erty without  the  limits  mentioned,  as  fol- 
lows: Bridge  fund,  2  cents;  road  fund,  2S 
cents,— and  presumably  was  levied  pursuant 
to  section  2  of  the  act  of  1883  (St  1883,  pp. 
5-20).  It  Is  claimed  that  the  provisions  of 
this  act  were  repealed  by  the  county  govern- 
ment act  of  1893,  which  took  effect  January, 
1805,  before  the  levy  complained  of  was  made 
(St.  1893,  pp.  346-613);  and  that  If  not  re- 
pealed. It  Is  in  violation  of  section  1,  article 
13,  and  also  subdivisions  10,  20,  (  25,  art 
4,  of  the  constitution;  subdivision  13,  S  25, 
p.  353,  of  the  act  of  1893;  also  subdivision 
42%  of  said  section  (page  360),  and  section 
236  (page  513),  which  latter  section  repeals 
all  Inconsistent  acts,  are  referred  to.  The  act 
of  1883  was  a  reconstraction  of  chapter  2, 
tit  6,  of  part  3  of  the  Political  Code  (sections 
2018-2T44),  relating  to  highways.  Sections 
2G51-2655  of  the  Political  CX>de  provide  tar 
levying  the  road  poll  tax  and  the  property 
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road  tax.  Section  2  of  the  act  of  1883  reads: 
"Provided,  further,  that  nothing  herein  con- 
tained shall  be  deemed  to  authorize  the  levy 
or  collection  of  a  road  poll  tax,  or  property 
road  tax,  within  mnniclpalitles  existing  under 
the  laws  of  this  state,  wherein  work  and  Im- 
proTements  upon  the  streets  is  done  by  vlr- 
tne  of  any  law  relating  to  street  work  and 
Improvements  within  such  municipality.  Nor 
■hall  any  such  incorporated  city  or  towns  be, 
by  the  supervisors  of  the  county,  included  or 
embraced  in  any  road  district  by  them  estab- 
lished imder  the  act."  Section  2&11  of  the 
Political  Code,  as  reconstructed  by  said  act, 
requires  the  board  of  supervisors  of  the  sev- 
eml  counties  to  "divide  their  respective  coun- 
ties into  suitable  road  districts."  Section 
2654  provides:  "The  annual  property  tax  for 
road  purposes  must  be  levied  by  the  board  of 
supervisors  at  their  session  when  the  tax  is 
by  them  levied  for  county  purposes.  This 
property  road  tax,  when  levied,  must  be  an- 
nually assessed  and  collected  by  the  same 
officers  and  In  the  same  manner  as  other 
state  and  county  taxes  are  levied,  assessed 
and  collected,  and  tamed  over  to  the  county 
treasurer  for  the  use  of  the  road  districts 
from  which  It  is  respectively  collected."  Sub- 
division 13  of  section  25  of  the  county  gov- 
ernment act,  referred  to  atrave,  gives  to  the 
boards  of  supervisors  the  power:  "(13)  To 
levy  taxes  up<m  the  taxable  proi)erty  of  their 
respective  counties  for  all  county  purposes, 
and  also  upon  the  taxable  property  of  any 
district,  for  the  construction  and  repair  of 
roads  and  highways  and  other  district  pur- 
poses," etc.  By  subdivision  42%  of  said  sec- 
tion 25  the  boards  were  given  further  power: 
"To  levy  a  special  road  fund  tax  •  •  • 
on  all  the  property  in  such  counties.  Such 
tax  shall  be  in  addition  to  all  taxes  other- 
wise provided  for,  and  the  fund  so  created 
shall  be  expended  for  the  construction  and 
maintenance  of  the  main  public  roads  in  the 
several  road  districts,  in  proi)ortion  to  the 
amount  collected  from  such  districts."  This 
act  gives  the  boards  power  "to  lay  out,  main- 
tain, control,  erect  and  manage  public  roads, 
but  it  leaves  untouched  the  provisions  of  the 
Political  Code  relating  to  the  dividing  of 
counties  into  road  districts."  Subdivision  18 
of  section  25  of  the  county  government  act 
not  only  authorizes  the  levy  of  taxes  for 
county  general  purposes,  but  It  authorises  the 
levy  of  taxes  "also  upon  the  taxable  property 
of  any  district,  for  •  •  •  district  pur- 
poses." And  subdivision  42^^  of  the  same 
section  seems  to  confer  this  same  power. 
Wc  find  nothing  in  the  county  government 
act  inconsistent  with  the  provision  of  the  Po- 
litical Code,  as  amended  by  the  act  of  1883, 
relating  to  the  rond-tax  system,  and,  there- 
fore, such  provisions  were  not  repealed  by 
section  23U  of  the  county  government  act. 
Nor  do  we  think  section  2  of  the  act  of  1883 
is  unconstltntlonal  because  it.  In  efTect,  ex- 
empts from  taxation  for  county  road  pur- 
poses, teried  nnder  aection  2654,  Pol.  Code, 


property  within  the  municipalities  designated. 
Api)ellant  claims  that  "all  property  in  the 
state,  not  exempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion 
to  iU  value"  (section  1,  art.  13),  that  the 
legislature  shall  not  pass  local  or  special 
laws:  "Tenth.  For  the  assessment  or  collec- 
tion of  taxes  •  •  •  Twentieth.  Exempt- 
ing property  from  taxation"  (article  4  of  the 
constitution).  Section  2664  of  the  Political 
Code,  In  effect  April  16,  1880,  read  as  fol- 
lows: "The  road  tax  and  property  tax  herein 
provided  for  must  not  be  levied  or  collected 
from  tlie  Inhabitants  or  property  of  incorpo- 
rated towns  and  cities  which,  by  municipal 
authority,  levy  such  taxes  for  the  streets  and 
alleys  thereof,"  etc.  In  Martin  v.  Aston,  60 
Cal.  63,  the  dty  of  Santa  Cruz  had  levied 
and  collected  for  the  fiscal  year  1880-81,  up- 
on all  the  property  In  said  city,  a  tax  for  the 
fire  fund,  and  for  the  purpose  of  sewerage 
a  certain  tax.  The  county  assessor  had  tak- 
en the  property  of  plaintiff  for  road  property 
tax  under  sections  3820  and  3821  of  the  Polit- 
ical (?ode,  and  plaintiff  brought  replevin.  It 
was  held  that  "according  to  section  2664, 
Pol.  Code,  the  appellant  had  no  authority  to 
collect  taxes  for  road  purposes  from  Inhab- 
itants of  or  property  within  the  city."  The 
point  now  presented  was  fully  argued;  the 
cause  was  heard  In  bank  and  rehearing  de- 
nied. It  is  nrged  that  Martin  v.  Aston  is  dis- 
tinguishable from  the  case  here  because  there 
the  lower  court  found  that  all  the  property 
of  the  city  had  been  taxed  for  municipal  pur- 
poses, while  under  the  act  of  1883  such  prop- 
erty la  exempt  If  any  street  work  is  done  in 
the  city  or  town  "by  virtue  of  any  law  relat- 
ing to  street  work."  There  is  no  essential 
difference  between  the  two  acts.  Both  mean 
that  if,  by  law,  the  incorporated  city  or  town 
is  authorized  to  levy  and  collect  property  tax 
for  work  and  improvements  on  the  streets, 
such  property  shall  not  be  taxed  for  road  pur- 
poses in  road  districts  without  such  dty  or 
town.  The  exemption  from  tax  for  general 
county-road  purposes  does  not  rest  on  the 
fact  that  the  city  or  town  has  levied  or  col- 
lected a  tax  for  street  work  greater  or  less 
than  that  imposed  on  property  without  the 
city  or  town,  but  upon  the  fact  that  the  law 
has  made  the  city  and  town  separate  dis- 
tricts, and  has  given  them  authority  to  levy 
and  collect  the  tax,  or  otherwise  provide  for 
street  improvements.  Generally,  the  burden 
on  city  property  for  street  improvements  is 
g^reater  than  on  the  property  without  the 
city  for  road  purposes,  although  this  burden 
uiay  not  always  be  by  a  tax  on  all  the  prop- 
ert.v,  but  may  be  by  a  direct  charge  on  the 
property  fronting  on  the  Improved  street 
Section  12,  art.  11,  of  the  constltntion  pro- 
hibits the  legislature  from  imposing  taxes 
upon  municipalities,  or  upon  the  inhabitants 
or  property  thereof,  for  municipal  purposes; 
but  the  legislature  "may,  by  general  law, 
vest  in  the  corporate  authorities  thereof  the 
power  to  assess  and  collect  tfxeBjlm  nich 
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purposes."  If  the  Code  relieved  the  property 
of  the  incorpornted  city  and  town  from  tax- 
ation, it  might  be  said  that  such  a  law  would 
violate  the  constitutional  provision  that  "all 
property  shall  be  taxed  in  proportion  to  Its 
value."  But  the  law  makes  no  such  exemp- 
tion. It  provides,  in  substance,  that  the  city 
or  town  must  maintain  its  own  streets  and 
alleys,  and,  when  it  so  provides,  the  inhabit- 
ants and  property  may  be  relieved  from  tax- 
ation for  roads  outside.  Such  has  been  the 
practical  construction  put  upon  our  statutes 
for  many  years,  and  we  do  not  doubt  its  cor- 
rectness. See  cases  cited  in  Maitln  y.  Aston, 
GO  Cal.  63,  aud  see,  also,  the  subject  discusa- 
ed  In  Cooley,  Tax'n,  c.  6,  p.  140  et  seq. 

2.  It  Is  alleged  in  the  complaint  that  the 
corrected  assessment  boolc  was  not  delivered 
by  the  clerk  of  the  board  of  supervisors,  or 
board  of  equalization,  to  the  auditor  on  or 
before  the  first  Monday  of  August,  1895,  "nor 
was  said  corrected  assessment  book, — when 
the  same  was  delivered  by  said  clerk  to  said 
auditor,  or  when  the  same  was  thereafter 
delivered  by  said  auditor  to  said  tax  collector, 
accompanied  with  the  affidavit  required  by 
section  3682  of  the  Political  C!ode,  or  with  any 
affidavit"  Similar  allegation  Is  made  that  the 
affidavit  requh-ed  by  section  3732  was  not,  nor 
was  any  affidavit  attached  or  subscribed  to 
the  corrected  assessment  book  by  said  auditor, 
when  delivered  by  him  to  the  tax  collector. 
It  Is  also  alleged  that  the  tax  collector  fail- 
ed to  publish  the  notice  required  by  section 
8746  "within  ten  days  after  the  receipt  by 
him  of  said  corrected  assessment  book  from 
said  auditor,"  and  that  the  notice  published 
by  the  tax  collector  "was  not  In  conformity 
with  the  requirements  of  said  section  3746." 
Section  3682  provides  as  follows:  "The  clerk 
of  the  board  must  record.  In  a  book  kept  for 
that  purpose,  all  changes,  corrections  and 
orders  made  by  the  board,  and  *  *  *  en- 
ter upon  the  assessment  book  all  changes  and 
corrections  made  by  the  board,  and  on  or 
before  the  first  Monday  of  August  must  de- 
liver the  assessment  so  corrected  to  the  coun- 
ty auditor,  and  accompany  the  same  with  an 
affidavit  thereto  affixed,  subscribed  by  him, 
that  he  has  "kept  con-ect  minutes  of  all  the 
acts  of  the  board  touching  alterations  In  the 
assessment  book;  that  all  alterations  agreed 
to  or  directed  to  be  made  have  been  made 
aud  entered  on  the  book,  and  that  no  changes 
or  alteratious  have  been  made  therein  except 
those  authorized."  Section  3732  requires  the 
auditor  to  deliver  the  corrected  assessment 
book  to  the  tax  collector  on  or  before  the 
second  Monday  In  October,  with  an  affidavit 
attached  thereto,  subscribed  by  him,  that  be 
"received  the  assessment  book  •  •  •  from 
the  clerk  of  the  board  of  supervisors,  with 
bis  affidavit  affixed,"  and  that  he  has  "cor^ 
rected  It  and  made  It  to  conform  to  the  re- 
quirements of  the  state  board  of  equaliza- 
tion," etc.  Section  374C  requires  the  tax  col- 
lector to  publish  a  notice  specifying  certain 
«iumerated  facts  "within  ten  days  after  the 


receipt  of  the  assessment  book."  The  assess- 
ment of  property  and  the  levying  and  collect- 
ing of  taxes  thereon  are  proceedings  In  invit- 
nm,  and  are  strlcti  Juris.  Weyse  v.  Craw- 
ford, 86  Cai.  106,  24  Pac.  735;  Drauga  ▼. 
Bowe,  127  Cal.  606,  59  Pac.  944;  Boards  of 
supervisors  have  power,  sitting  as  boards  of 
equalization,  to  Increase  or  lower  any  indi- 
vidual assessment.  PoL  Code,  i  8673;  Alli- 
son Ranch  Min.  Co.  T.  Nevada  Co.,  104  Cal. 
161,  37  Pac.  876.  And  the  state  board  may 
increase  or  lower  the  entire  assessment  roll. 
Section  3692;  Baldwin  v.  EUis,  68  Cal.  495, 
9  Pac.  652.  The  assessment  book  cannot  be 
said  to  be  completed,  ready  to  be  transferred 
to  the  tax  collector,  until  after  the  county 
board  of  supervisors  has  acted  on  the  assess- 
ment as  a  board  of  equalization,  and  until 
after  the  auditor  has  "corrected  It,  and  made 
It  to  conform  to  the  requirements  of  the  state 
board  of  equalization."  The  statute  requires 
that,  before  the  clerk  of  the'  county  board 
delivers  the  assessment  to  the  auditor,  he 
must  certify  by  affidavit  to  the  changes  and 
corrections  made  by  the  county  board,  and 
"that  no  changes  or  alterations  have  been 
made  therein  except  those  authorized."  It  Is 
only  by  such  affidavit  that  the  auditor  can 
know  that  it  Is  correct.  And  the  statute  also 
requires  the  auditor  to  make  affidavit,  before 
he  delivers  the  assessment  to  the  tax  collect- 
or, that  he  has  received  the  assessment  book 
from  the  derk,  "with  his  (the  clerk's)  affi- 
davit thereto  affixed,"  and  stating  that  he 
(the  auditor)  "has  corrected  it,  and  made  it 
conform  to  the  requirements  of  the  state 
board,"  etc.  Without  auch  affidavit,  the  tax 
collector  cannot  know  that  the  assessment 
correctiy  represents  the  assessment  of  the 
property  of  Individual  property  owners. 
Without  the  affidavit  of  the  clerk  affixed  to 
the  assessment  book,  the  auditor  had  no  pow- 
er to  compute  the  taxes,  nor  had  the  tax 
collector  the  right  to  enforce  the  assessment 
'A^ithout  the  affidavit  required  of  the  auditor. 
These  affidavits  are  in  effect  the  certlScate 
or  authentication  of  the  assessment  as  It 
leaves  the  county  board  of  equalization,  and 
as  made  to  conform  to  the  requhi^ments  of 
the  state  board,  and,  we  think,  are  essential 
to  its  validity.  Maxwell  v.  Paine,  53  Mich. 
80,  18  N.  W.  646;  Westfall  v.  Preston,  ^ 
N.  Y.  348;  Brevoort  v.  City  of  Brooklyn,  89 
N.  Y.  128;  Cooley,  Tax'n  (2d  Ed.)  412.  Tbte 
view  of  the  statute  Is  strengthened  by  a  con- 
sideration of  section  3652  of  the  Political 
Code,  which  requires  the  assessor  to  sub- 
scribe an  oath  in  the  assessment  book  upon 
completing  his  assessment  The  section,  how- 
ever, provides  that  "the  failure  to  take  or 
subscribe  such  an  affidavit,  or  any  affidavit 
will  not  In  any  manner  affect  the  validity 
of  the  assessment"  No  such  provision  lis 
found  In  the  sections  already  noticed,  and 
the  implication  is  strong  that  the  legislature 
Intended  to  make  the  requirements  of  those 
sections  an  essential  part  of  the  assessment 
book  as  finally  completed,  and  as  delivered  to 
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the  tax  collector.  It  is  not  reasonable  to  sup- 
pose that  the  legislature  Intended  tbat  the 
assessment  book  should  be  placed  In  the 
bands  of  the  tax  collector  without  any  authen- 
tication whatever.  It  should  be  observed 
that  the  complaint  does  not  allege  that  no 
Htltdavit  was  made  by  the  clerk  of  the  board 
or  by  the  auditor;  the  allegation  Is  that  it 
did  not  accompany  the  assessment  hook  as 
reqnhr«d  by  section  3682.  It  may  be  that  the 
clerk  made  the  affidavit  after  he  bad  deliv- 
ered the  assessment  book  to  the  auditor,  the 
same  or  the  next  day;  and  It  may  be  the 
auditor  made  the  affidavit  required  of  him 
after  he  delivered  the  assessment  book  to  the 
tax  collector.  Possibly  the  defendant  can 
show  a  sufficient  compliance  with  the  law 
in  th3se  particulars.  Upon  this  point  we  ex- 
press no  opinion,  as  the  question  does  not 
arise.  The  notice  required  to  be  given  by 
the  tax  collector  under  section  3746  relates 
to  the  time  when  the  tax  will  be  due  and 
payable,  and  when  delinquent  and  some  oth- 
er facts,  ail  of  which  are  provisions  of  the 
statute,  with  notice  of  which  the  taxpayer  is 
charged  by  the  statute.  This  notice,  requir- 
ed by  section  3746,  is  convenient  and  deshr- 
able,  and  should  be  given  for  the  Information 
of  the  taxpayer,  but  we  do  not  think  the  va- 
lidity oi  the  assessment  depends  upon  its 
being  given.  The  complaint  did  not  allege 
that  no  notice  waa  given;  it  alleged  tbat  it 
was  not  published  within  10  days  after  the 
tax  collector  received  the  assessment  It  Is 
al&o  alleged  that  the  notice  was  not  In  con- 
formity with  the  requirements  of  section 
3746,  but  in  what  particular  Is  not  stated. 

3.  It  Is  alleged  that  plaintiff  was  assessed, 
in  tne  sum  of  $60,000,  for  alfalfa  growing 
upon  the  land,  as  a  real  estate  Improvement, 
and  treated  and  assessed  as  real  property. 
It  is  claimed  that  alfalfa  is  exempt  from 
taxation  under  the  provisions  of  section  1, 
art.  13,  of  the  constitution,  and  section  3607 
of  the  Political  Code,  exempting  "growing 
crops."  The  allegation  of  the  complaint  Is 
that  the  assessor  "entered  and  assessed  in 
the  assessment  book  as  real  property  certain 
growing  alfalfa,  and  designated,  listed,  en- 
tered, and  assessed  the  said  growing  alfalfa 
as  improvements  on  real  estate,  and  treated 
and  assessed  said  growing  alfalfa  as  real 
property."  We  assume  that  the  pleader,  as 
well  as  the  assessor,  referred  to  the  perma- 
nent growth  of  the  plant  aud  not  to  the 
successive  crops  that  are  or  may  be  taken 
off  the  land  during  the  cropping  season  for 
alfalfa.  It  was  held  hi  Cottie  v.  Spitzer,  G5 
CaL  456,  4  Pac.  435,  52  Am.  Rep.  305,  that 
fruit  trees  are  not  growing  crops  within  the 
meaning  of  article  13,  §  1,  of  the  constitution, 
and  are  subject  to  taxation.  Subsequently, 
Not.  6,  1804,  the  people  adopted  section  12%, 
as  an  amendment  to  article  13,  exempting 
from  taxation  "fruit  and  nut-bearing  trees 
under  the  age  of  four  years  from  the  time 
of  planting  in  orchard  form,  and  grape  vines 
under  the  age  of  three  years  from  the  time 


of  planting  in  vineyard  formC"  Except  in 
this  particular,  the  constitution  is  unchanged. 
Section  1  exempts  "growing  crops,"  but  no 
definition  of  these  terms  is  given  either  in 
the  constitution  or  in  the  Code.  Alfalfa  is 
not  a  grass  indigenous  to  the  land  of  Cali- 
fornia; it  Is  a  perennial  plant  which,  when 
properly  cared  for,  like  fruit  trees,  produces 
annual  crops  of  hay  or  pasturage  for  an  In- 
d^nlte  number  of  years.  As  a  hay  crop,  it 
is  unlike  wheat  or  barley  sown  for  hay,  which 
produces  but  a  single  annual  crop  and  no 
more;  It  adds  value  to  the  land.  In  different 
degree,  it  may  be,  but  in  a  similar  manner, 
as  do  fruit  and  nut-bearing  trees.  These  lat- 
ter are  taxable  notwithstanding  the  exemp- 
tion of  "growing  crops,"  except  during  a  lim- 
ited growing  period  prescribed  by  the  con- 
stitution and  the  Political  Code.  The  reasons 
given  for  taxing  fruit  trees  in  Cottle  v.  Spit- 
zer apply  to  the  alfalfa  plant,  and  it  cannot 
be  regarded  as  a  "growing  crop"  in  the  sense 
these  terms  are  used  In  the  constitution.  But 
the  same  reasons  apply  to  raspberry  and 
blackberry  and  other  small  berry  vines;  to 
asparagus  and  celery  and  some  other  garden 
products;  which,  when  planted,  are  more  or 
less  permanent  in  the  soil,  and  produce  an- 
nual crops  from  year  to  year  without  re- 
planting, as  does  the  alfalfa  root  and  as  do 
timothy  and  clover  and  many  other  cultivat- 
ed grass  roots.  In  the  fruit  tree  case  the 
court  reasoned  thus:  The  constitution  of  the 
state  (article  13,  g  1)  provides  that  "ail  prop- 
erty in  the  state,  not  exempt  under  the  laws 
of  the  United  States,  shall  be  taxed  in  pro- 
portion to  Its  value,  to  be  ascertained  by 
law;"  that  the  word  "property"  as  used  in 
this  section  includes:  "Moneys,  credits, 
bonds,  stocks,  dues,  franchises,  and  all  other 
matters  and  things  real,  personal,  and  mixed, 
capable  of  private  ownership;"  that  "grow- 
ing crops"  alone  are  exempt;  that  fruit  trees 
are  property,  and,  not  being  "growing  crops," 
are  taxable.  The  case  presented  did  not 
show  whether  they  were  taxed  as  "improve- 
ments" to  real  property,  but  did  show  they 
were  taxed  separately  from  the  land,  and, 
as  they  are  part  of  the  realty,  the  tax  must 
have  been  imposed  upon  the  trees  as  "im- 
provements." Section  2,  art.  13,  requires 
that  "land,  and  the  improvements  thereon, 
shall  he  separately  assessed,"  and  this  section 
further  provides:  "Cultivated  and  unculti- 
vated land,  of  the  same  quality,  and  sim- 
ilarly situated,  shall  be  assessed  at  the  same 
value";  and  section  13  provides  that  "the 
legislature  shall  pass  all  laws  necessary  to 
caiTy  out  the  provisions  of  this  article."  In 
the  discharge  of  its  duty,  the  legislature  has 
defined  tbe  term  "improvements"  and  the 
term  "property"  when  used  in  the  act  relat- 
ing to  taxation.  The  definition  given  to  prop- 
erty Is  the  same  as  given  by  the  constitution, 
but  the  constitution  does  not  define  "improve- 
mente"  to  land,  but  leaves  the  legislature 
to  do  so.  Turning  to  section  3017,  Pol.  Code, 
we  find  the  definition:     "(1)  All   buildings,. 
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structures,  fixtures,  fences  and  ImproTements 
erected  upon  or  a£9xed  to  the  land,  except 
telephone  and  telegraph  lines.  (2)  All  froit, 
nut-beartng,  or  ornamental  trees  and  Tlnes^ 
not  of  natural  growth,  excepting  fruit  and 
nut-bearing  trees  under  four  years  of  age, 
and  grape  vines  under  three  years  of  age." 
When  Cottle  v.  Spltzer  was  decided,  the  stat- 
ute read  as  now  except  as  shown  above  by 
Italics.  There  was,  therefore,  statutory  au- 
thority for  treating  fruit  trees  as  "improve- 
ments," and  for  taxing  them  as  such,  and 
the  decision  upheld  the  statute.  There  Is  no 
such  statute  as  to  alfalfa,  for  It  cannot  be 
claimed  that  this  plant  comes  within  subdi- 
vision 1  as  above  quoted.  There  is,  then,  no 
authority  given  In  terms  to  tax  alfalfa  sep- 
arately from  the  land  as  an  Improvement 
thereto.  It  cannot  be  taxed  as  personal  prop- 
erty before  It  Is  severed,  since  it  is  realty 
until  severed.  It  may  be  that  the  growing 
crop  could  be  mortgaged  as  personalty,  as 
can  ordinary  growing  crops.  Including  fruit 
growing  on  the  tree,  but  the  plant— the  per- 
manent root,  which  Is  what  Is  here  In  con- 
troversy—Is part  of  the  land,  and  Is  realty, 
as  are  the  "improvements"  above  enumerat- 
ed. The  assessor  has  no  authority  to  add 
alfalfa  to  the  definition  given  to  the  word 
"Improvements"  by  the  legislature,  and,  until 
the  legislature  has  declared  this  plant  to 
come  within  the  definition  of  Improvements 
to  land.  It  cannot  be  separately  assessed  as 
such.  We  do  not  think  the  court  should,  by 
construction,  enlarge  the  definition  given  by 
the  legislature  to  the  term  "Improvements," 
and  unless  the  court  can  do  bo  the  assessor 
certainly  cannot. 

i.  The  causes  of  action  are  In  favor  of 
plaintiff  as  surviving  partner  of  Miller  A 
Lux;  the  protest  respecting  the  property  was 
made  for  Miller  &  Lux's  share  of  the  taxes, 
and  on  that  firm's  behalf  alone.  The  action 
was  properly  brought,  and  was  not  obnoxious 
to  the  demurrer  for  nonjoinder  of  parties,  or 
for  Improperly  uniting  causes  of  action.  Sec- 
tion 884,  Code  Civ.  Proc. 

The  Judgment  should  be  reversed,  with,  di- 
rections to  the  lower  court  to  overrule  the 
demurrer,  with  leave  to  the  defendant  to  an- 
swer If  it  be  so  advised. 

We  concur:    HAYNE8,  C;  GBAT,  O. 

PER  CURIAM.  For  the  reasons  given  li- 
the foregolnjr  opinion,  the  Judgment  is  re- 
versed, with  directions  to  the  lower  court  to 
overrule  the  demurrer  with  leave  to  the  de- 
fendant to  answer. 


PEOPLE  V.  FITZGERALD.    (Cr.  813.) 
<Sopretne  Conrt  of  California.    Oct  80.  1902.) 

ARSON-JURY— VIEW  OF  PREMISES— IRREQU- 
LARITIES— WAIVER— EVIDENCE. 

1.  On  n  prosecution  for  nrsou.  the  court,  un- 
der authority  of  Pen.  Code,  {  1119,  made  an 
-<ler  directiug  the  jury  to  inspect  the  prem- 


ises. The  officer  pointed  out  the  scenes,  and  ac- 
companied his  statements  by,  "This  is  said  to 
be."  Neither  dnrioK  the  iuspection  nor  on  re- 
turn to  court  did  the  defendant  malce  any  ob- 
jection to  the  proceedings.  Hfld  that,  if  the 
evidence  did  not  show  that  each  particular 
place  and  object  was  "said  to  be''  such  as  de- 
scribed, it  was  an  irreeularity  which  defend- 
ant waived  by  not  objecting  to  it. 

2.  On  a  prosecution  for  arson,  it  was  proper 
to  admit  evidence  of  a  vdtness  as  to  the  con- 
teuts  of  a  bottie  found  the  morniuK  after  the 
fire  near  the  place  where  the  fire  occurred,  and 
to  admit  the  bottle  in  evidence;  the  witness 
having  testified  that  she  knew  alcohol  by  its 
color  and  smell,  and  that  the  bottle  contained 
alcohoL 

Commissioners'  decision.  In  banc  Appeal 
from  superior  court,  city  and  county  <tf  San 
Francisco;  William  P.  Lawlor,  Judge. 

Joseph  Fitzgerald  was  convicted  of  araon, 
and  he  appeals.    Affirmed. 

Lennon  &  Hawkins,  for  appellant.  Tlrey 
L.  Ford,  Atty.  Gen.,  A.  A.  Moore,  Dep.  Atty. 
Gen.,  and  L.  F.  Bylngton,  Dlst  Atty.,  for  the 
People. 

COOPEHl,  C.  Defendant  appeals  from  a 
Judgment  convicting  him  of  the  crime  of  ar> 
son,  and  from  an  order  denying  ills  motion 
for  a  new  trtaL  No  claim  Is  made  that  the 
evidence  is  Insufficient  to  sustahi  the  verdict, 
nor  Is  any  fault  found  with  the'  Instructions 
given  to  the  Jury.  Defendant's  main  conten- 
tion Is  that  the  Jury  recrfved  evidence  out  of 
court  other  than  that  resulting  from  a  view 
of  the  premises.  This  contention  is  based  up- 
on the  following  proceedings:  It  bad  appear- 
ed during  the  trial  that  the  fire  occurred  in 
the  rear  of  Nos.  256  and  2&8  O'Farrell  street. 
In  the  city  and  county  of  San  Francisco.  The 
cotirt,  on  motion  of  the  prosecuting  attorney, 
and,  without  objection  on  the  part  of  defend- 
ant made  an  order  directing  the  Jury  to  in- 
spect the  premises  where  the  crime  was  al- 
leged to  have  occurred.  The  order  directed 
that  the  Jury  be  conveyed  to  the  premises, 
and  that  they  be  accompanied  by  the  Judge 
of  the  court  the  clerk,  the  official  reporter, 
the  defendant  the  counsel  for  defendant  the 
counsel  for  the  people,  an  officer  directed  to 
point  oat  the  objects  and  scenes,  and  two 
deputy  sheriffs,— one  in  charge  of  defendant 
and  one  In  charge  of  the  Jury.  The  conrt 
charged  the  Jury  that  during  their  absence 
they  should  not  converse  among  themselves, 
nor  permit  any  one  else  to  converse  with  them, 
or  in  their  presence  or  hearing,  on  any  8nt>- 
Ject  connected  with  the  trial;  that  they  were 
to  remain  mute,  and  carefully  observe  the 
scenes  and  objects  that  might  be  pointed  out 
to  them;  that  the  purpose  of  the  order  was 
to  enable  the  Jury  to  understand  the  testi- 
mony, and  for  no  other  purpose;  that  nothing 
which  they  might  see  while  away  was  to  be 
regarded  as  evidence.  The  court  did  not  spec- 
ify and  designate  in  the  order  the  particular 
objects  or  places  to  be  pointed  out,  but  coun- 
sd  agreed  in  court  that  the  Jury  might  in- 
spect the  entire  premises.  Including  anything 
they  desired  to  look  at  in  connection  with  the 
Digitized  by  LjOOQ  IC 


■CaL) 


PEOPLE  T.  FITZGERALD. 


655 


particular  scenes.  Thereupon  the  persons  des- 
ignated In  the  ordo:,  with  the  Judge  of  the 
court,  and  the  defendant  and  his  counsel,  pro- 
ceeded to  the  premises;  and,  In  the  presence 
and  bearing  of  defendant  and  his  counsel,  the 
person  designated  by  the  judge  pointed  out 
Tarious  places  and  localities,  with  explanatory 
remarks,  as  follows:  "This  is  said  to  be  the 
alley  going  into  the  rear  (showing);  these,  the 
steps  leading  np  to  one  portion  of  It  This 
la  said  to  be  the  room  where  the  defendant 
used  to  room  (showing).  This  is  said  to  be 
the  room  where  another  person  roomed  (point- 
ing)." The  offlcer  proceeded,  in  similar  lan- 
guage, to  point  out  various  objects  and  places, 
among  which  were  the  yard,  vacant  lot,  base- 
ment or  wood  shed,  safe  where  Mrs.  Jansen 
kept  her  victuals,  the  window  where  Mrs. 
Jansen  said  she  looked  through,  and  several 
others.  All  iwrtles  then  returned  to  the  court- 
room, and  the  following  took  place  in  open 
«onrt:  "The  Court:  Were  all  the  scenes  and 
objects  pointed  out  that  either  side  desired? 
Attorney  for  Prosecution:  All  so  far  as  we  are 
concerned.  Attorney  for  Defendant:  All  so 
far  as  we  are  concerned.  The  Court:  The  pur- 
poses of  the  motion  have  been  accomplished 
to  the  satisfaction  of  both  sides?  Attorney 
for  Prosecution:  Yes,  sir.  Attorney  for  De- 
fendant: Yes,  sir."  The  trial  then  proceed- 
ed. No  objection,  no  exception,  nor  even  a 
suggestion  of  one,  was  made  by  the  defendant 
during  any  of  the  proceedings,  while  so  in* 
spectlng  the  premises,  from  the  time  the  mat- 
ter was  suggested  till  the  return  to  the  court- 
room. Defendant  then,  in  open  court,  assent- 
ed to  all  that  had  been  done. 

The  authority  of  the  court  to  allow  the 
Jury  to  view  the  place  where  the  offense  is 
charged  to  have  been  committed  Is  expressly 
given  In  Pen.  Code,  f  1119;  and  the  practice 
has  been  affirmed  as  correct  by  this  court  In 
People  v.  Bush,  71  C!al.  602,  12  Pac.  781; 
People  V.  MUner,  122  CaL  185,  54  Pac.  833. 
In  fact,  it  is  not  contended  here  that  the  or- 
der was  improper,  but  it  is  claimed,  in  tbA. 
face  of  the  proceedings,  and  in  the  absence 
of  an  exception,  that  the  officer  said  some 
things  as  to  places  that  were  not  Justified  by 
the  evidence  in  the  record,  and  that  the  ef- 
fect of  such  statements  was  the  receiving  of 
evidence  out  of  court  A  sample  of  the  con- 
tention, and  the  one  first  argued,  is  the  fol- 
lowing from  defendant's  brief:  "Thus  Towle's 
(the  officer]  statement  'that  this  is  the  room 
where  Mr.  Beach  was  asleep  at  the  time  of 
the  fire'  is,  so  far  as  the  record  shows,  with- 
out foundation.  Up  to  this  time,  Mrs.  Beach 
bad  not  been  called  as  a  witness  in  the  case, 
and  when  she  did  go  upon  the  witness  stand 
she  said:  "When  he  [the  defendant]  knocked 
<m  the  door  I  was  in  bed,  but  not  asleep.  I 
heard  him  knock.  *  *  *  At  this  time  Mr. 
Beach  was  asleep,  but  she  does  not  say  here, 
nor  does  it  appear  anywhere  else  in  the  rec- 
ord, that  Mr.  Beach  was  asleep  'at  the  time 
of  the  fire,'  or  in  any  particular  room." 
When  we  look  at  the  record,  we  find  that  the 


officer  did  not  say,  as  stated  in  the  brief, 
"This  is  the  room  where  Mr.  Beach  was 
asleep  at  the  time  of  the  fire."  But  what  he 
did  say  is,  "This  Is  said  to  be  the  bedroom 
where  Mr.  Beach  was  asleep  at  the  time  of 
the  fire."  Again,  when  we  look  at  Mrs. 
Beach's  testimony  in  the  record,  we  find  that 
she  said:  "My  husband's  name  is  August 
Beach,  and  he  occupied  the  building  with  me 
In  which  the  fire  took  place,  •  •  •  and 
me  and  my  husband  we  bad  been  in  bed. 
•  •  •  I  said.  'Who  is  there?'  Mr.  Fitz- 
gerald said,  "That  is  me.'  At  this  time  Mr. 
Beach  was  asleep.  •  •  •  All  at  once  I 
smelt  a  funny  smell,  and  I  heard  some  noise, 
so  I  woke  my  husband  up.  It  smelt  so 
funny.  ♦  *  *  It  was  the  noise  of  fire,— 
a  crackling  noise."  It  is  not  necessary  to 
further  discuss  this  record,  as  to  whether  or 
not  the  officer  said  anything  that  was  tes- 
timony while  pointing  out  the  various  places. 
The  above  is  a  sample,  and  is  the  first  11- 
lu.^tration  given  by  defendant's  counsel.  As 
defendant  has  not  quoted  tbe  words  of  the 
officer  correctly,  nor  the  record  in  full,  we 
do  not  deem  it  Incumbent  upon  us  to  go 
through  the  other  Illustrations  of  his  argu- 
ment to  discover  If  they  were  correct  But 
we  have  carefully  examined  this  record,  and 
we  do  not  think  anything  said  by  the  officer 
was  of  such  character  as  to  be  called  evi- 
dence, other  than  that  allowed  by  the  Code 
authorizing  the  order.  He  always,  when 
pointing  ont  objects,  accompanied  his  state- 
ments by,  "This  Is  said  to  be."  If  tbe  evi- 
dence did  not  show  that  each  particular  place 
and  object  was  "said  to  be"  such  as  describ- 
ed, it  was,  at  most,  an  irregularity  which 
defendant  waived  by  not  objecting  to  it 
when  he  first  had  the  opportunity  to  do  so. 
It  was  said  by  this  court  In  People  v.  Rolfe, 
01  Cal.  542:  "A  party  is  not  permitted  tO 
remain  silent  when  evidence  Is  offered,  with 
the  privilege  of  accepting  It  If  favorable,  and 
afterwards  moving  to  strike  it  out  if  It  is 
against  blm,  but  he  must  exercise  bis  right 
of  objection  at  a  proper  and  reasonable 
time."  In  this  case,  defendant  did  not  even 
ask  the  court  below  to  strike  out  anything 
said  by  the  officer.  In  People  v.  Tarm  Pol, 
8tS  Cal.  225,  24  Pac.  998,  the  defendant  con- 
sented that  the  Jury  be  permitted  to  view 
tbe  premises,  and  that  one  of  the  Jurors 
might  pass  over  the  roofs  of  certain  build- 
ings. Tbe  defendant,  on  appeal  here,  claim- 
ed that  the  Juror's  being  allowed  to  view 
the  roofs  and  separate  from  the  other  Jurors 
was  misconduct  for  which  a  new  trial  should 
be  granted.  This  court  held  that,  as  it  was 
done  by  defendant's  consent,  he  could  not 
here  be  heard  to  complain.  In  the  opinion 
it  is  said:  "Where  a  party  requests  that 
there  be  such  a  viewing,  he  should  not  be 
beard  afterwards  to  object  unless  he  can 
show  that,  without  his  consent  or  knowledge, 
there  has  been  some  misconduct  in  the  pro- 
ceeding which  has  caused  him  substantial 
Injury.  He  should  not  be  allowed  to  use  it 
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voluntarily  as  a  means  of  entrapping  the  op- 
posite party  Into  mere  abstract  errors. 
*  *  *  We  do  not  think  the  question  of  a 
defendant's  power  to  waive  a  constitutional 
right  is  Involved.  The  thing  complained  of 
here  Is,  at  worst  only  an  Irregularity,  which 
should  have  been  objected  to  when  the  op- 
portunity was  offered."  So  In  this  case  we 
cannot  allow  defendant  to  consent  to  a  gen- 
eral order  to  view  the  entire  premises,  and 
stand  mute  while  the  ofBcer  Is  pointing  out 
various  objects,  and  consent  to  It  all  when 
the  Jury  returns  to  court,  and  now  for  the 
first  time  claim  that  something  was  possibly 
said  outside  the  record.  It  would  shock  one's 
sense  of  Justice  and  fair  practice  to  allow 
such  thing.  The  learned  Judge  of  the  court 
below  appears  to  have  dealt  fairly  with  de- 
fendant, and  guarded  all  his  rights.  It  was 
due  to  the  Judge  that  he  should  be  dealt  with 
fairly  by  defendant  The  constitution  gives 
to  a  defendant  a  right  to  a  speedy  trial,  and 
the  Penal  Code  expressly  provides  that  the 
court  must  order  the  prosecution  dismissed, 
unless  good  cause  to  the  contrary  be  shown, 
where  a  defendant  Is  not  brought  to  trial 
within  60  days  after  the  finding  of  the  in- 
dictment or  filing  of  the  Information;  yet 
where  defendant  was  brought  to  trial,  and 
the  Jury  were  Impaneled,  and  sworn,  with- 
out previous  objection  that  the  00  days  had 
expired.  It  was  held  that  he  waived  his  right 
of  dismissal.  People  ▼.  Hawkins,  127  Cai. 
374,  59  Pac  897.  In  Shular  v.  State,  105 
lud.  293,  4  N.  B.  870,  55  Am.  Rep.  211,  the 
court,  on  motion  of  defendant,  sent  the  Jury 
to  view  the  premises  where  the  crime  was 
committed.  Defendant  did  not  accompany 
the  Jury,  and  claimed  on  appeal  that  evidence 
was  received  In  his  absence.  It  was  held 
that  as  defendant  made  no  request  to  ac- 
company the  Jury,  he  waived  his  right  In 
the  case  many  American  authorities  are  col- 
lected ond  quoted.  In  State  v.  Sasse,  72 
Wis.  4,  38  N.  W.  343,  it  was  held.  In  a  case 
where  the  Jury  were  ordered  to  view  the 
premises,  that  defendant  waived  his  right  t<) 
be  present.  And  the  same  ruling  was  made 
In  Blythe  ▼.  State,  47  Ohio  St  234,  24  N.  E. 
2G8:  State  v.  Congdon,  14  B.  I.  4C2;  Stote  ▼. 
Buzzell,  59  N.  H.  70;  State  v.  Ah  Lee,  8  Of. 
214.  It  has  been  held,  in  conformity  with 
the  above  decisions,  by  this  court  that  de- 
fendant may  waive  his  right  to  a  public 
trial  (People  v.  Tarbox,  115  Cai.  57,  46  Pac 
89(3),  or  to  be  confronted  with  the  witnesses 
(People  V.  Bird,  132  Cai.  2G2,  04  Pac.  259). 

There  was  no  error  in  the  admission  of  the 
evidence  of  the  witness  Jansen  as  to  the  con- 
tents of  a  bottle  found  the  morning  after  the 
fire  on  the  floor  under  the  wood  shed  near 
the  place  where  the  fire  occurred,  ata  in  ad- 
mitting the  bottle  In  evidence.  The  witness 
testified  that  she  knew  alcohol  by  Its  color 
and  smell,  and  that  the  bottle  contained  al- 
cohol. 

The  Judgment  and  oi'der  should  be  affirm- 
ed. 


We  concur:    HAYNIS,  0.;  GRAY,  a 

PRR  CURIAM.  For  the  reasons  given  lik 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


KGNKBY  T.  PABKS  et  aL    (L,  A.  1.18T.) 
(Supreme  Court  of  California.    Oct  26,  10O2.> 

DEBDS-DBLIVBRT— UMITATION  OF  ACTIONS— 

RBVBRSAL  ON  APPBAlr-EFFBCT— 

MISTAKB  AND  FRAUD. 

1. 0>d«  Chr.  Proc  (  SX,  which  provides  that, 
if  a  Judgment  for  plaintiff  be  reversed  on  appeal,, 
the  plaintiff  mav  commence  a  new  action  withia 
one  year  after  the  reversal,  permits  a  new  action 
of  any  kind,  having  for  reaalt  the  same  relief  as 
was  obtained  in  the  original  action,  to  be- 
broueht  within  the  year. 

2.  Code  Civ.  Proc.  |  838,  which  provides  that 
an  action  for  relief  on  the  groona  of  Xraod  or 
mistake  shall  be  brought  within  three  years, 
lias  no  application  where  a  wife  executed  deeds- 
to  her  husband  on  his  representation  that  they 
woald  have  no  validity  nuUI  recorded,  and  on 
his  promise  that  he  would  not  have  them  re- 
corded unless  be  should  survive  her,  and  placed 
them  in  his  possession,  and  he  subsequently  re- 
corded the  deeds  without  her  knowledge,  as  the- 
wife's  right  to  assert  her  title  to  the  lands  is- 
complete,  without  regard  to  fraud  or  mistake. 

8.  Where  a  wife  executed  two  deeds  to  her 
husband,  and  on  his  representation  that  they 
would  not  have  any  validitv  until  recorded,  and 
on  bis  promise  that  he  wotud  not  have  them  re- 
corded unless  he  survived  her,  placed  them  iik 
his  possession,  there  was  no  delivery  «(  the 
deeds,  as  there  was  no  Intent  that  they  should 
become  operative  as  such. 

Commissioners'  decision.  Department  1, 
Appeal  from  superior  court  Santa  Barbara 
county;  W.  S.  Day,  Judge. 

Action  by  Sarah  J.  Kenney  against  W.  & 
Parks  and  another,  executors  of  Joseph  A. 
Kenney,  deceased,  and  others.  Judgment  Ift 
favor  of  plaintiff  for  part  of  the  relief  sought, 
and  she  appeals.    Reversed. 

See  54  Pac.  251,  and  57  Pac.  772. 

B.  F.  Thomas,  for  appellant  J.  W.  Xas- 
gart  for  respondents. 

SMITH,  C.  The  snit  was  brought  by  tb» 
plaintiff,  who  Is  widow  of  the  defendants' 
Intestate,  to  assert  her  claim  to  the  two  lots- 
of  land  described  In  the  first  and  third  counta 
of  the  complaint  and  to  an  undivided  half 
of  the  lot  described  In  the  second  count  and 
for  recovery  of  possession  of  the  same; 
Judgment  was  rendered  in  her  favor  for  an 
undivided  half  of  the  lot  described  In  the 
third  count,  and  against  her  as  to  the  other 
half,  and  as  to  the  lots  described  In  the  first 
and  second  counts.  She  appeals  from  so 
much  of  the  Judgment  only  as  relates  to  the 
causes  of  action  set  out  In  the  first  and 
second  counts,  which  alone,  therefore,  need 
be  considered. 

Upon  the  facts  alleged  in  this  part  of  tiie 
complaint,  all  of  which  are  found  by  the 
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<:ourt  to  be  true,  and  upon  other  facts  foiud, 
the  caae  presented  for  review  Is  as  follows: 
The  plaintur,  being  the  owner  of  the  lot  and 
ondlTlded  half  of  a  lot  described  In  the  first 
two  counts  of  the  complaint,  signed,  without^ 
-consideration,  two  writings  in  the  form  of< 
deeds,  the  one  of  date  January  80,  1888,  the 
other  of  date  March  12,  1887,  purporting  re- 
•pecttvely  to  convey  them  to  Kenney,  her 
husband;  and  at  his  request,  and  upon  his 
representation  that  under  the  laws  of  the 
state  the  deed  would  be  of  no  validity  until 
recorded  (which  both  parties  believed  to  be 
true),  and  on  his  promise  that  he  would  not 
bare  them  recorded  unless  he  should  survive 
her,  tiie  deeds  were  placed  by  her  In  bis  pos- 
session. It  was  at  the  same  time  understood 
4uid  agreed,  as  to  each  deed,  that  the  instrur 
meat  "should  never  have  any  effect  as  a 
conv^ance"  unless  Kenney  should  survive 
bis  wife.  The  deeds  were  subsequently  re- 
■corded  by  Kenney,  whose  promises  not  to 
record  them  were  made  without  intention  to 
keep  them.  The  plaintiff  did  not  learn  of 
the  record  of  the  deeds  until  July  3,  1894, 
two  days  prior  to  Kenney's  death;  nor  did 
she  learn  that  the  law  as  to  the  effect  of 
deeds  before  record  was  otherwise  than  as 
represented  to  her  by  him  until  September, 
18M.  She  remained  in  possession  of  the 
lands  In  question,  and  received  the  rents,  Is- 
anes,  and  profits  therefrom,  until  July  5, 
1804,  the  day  of  the  death  of  Kenney,  when 
she  was  ousted  by  the  defendants,  the  execu- 
tors; and  It  is  found  by  the  court  that  she 
"was  seised  and  possessed  of  the  three  par- 
-cels  of  land  described  in  the  complaint  down 
to"  that  date.  In  the  following  May  she 
-commenced  an  action  against  the  defendants 
to  recover  these  and  other  landsi  and  for 
other  purposes,  and  on  October  14,  1896,  un- 
der a  Judgmoit  recovered  therein,  was  pla- 
ced in  possession  of  the  lands,  remaining  in 
possession  until  October  28,  1899,  when,  up- 
on reversal  of  the  Judgment  by  this  court, 
and  the  filing  of  the  remittitur,  she  was  dis- 
possessed. See  report  of  case,  125  Cal.  146, 
VJ  Pac  772.  The  remittitur  was  filed  In  the^ 
lower  court  July  21,  1899,  and  this  suit  com- 
menced June  4,  1900.  It  Is  found  by  the 
court  that  plalntllTs  first  two  alleged  causes 
of  action  are  barred  by  the  provisions  of  sec- 
tion 838  of  the  Code  of  Civil  Procedure.  The 
sole  question  Involved  Is  whether,  on  the 
facta  found,  this  proposition  can  be  sustain- 
ed. 

The  contention  of  the  appellant's  attorney 
la  that,  on  the  specific  facts  found.  It  ap- 
pears conclusively  there  was  no  delivery  of 
the  deeds,  and  hence  no  transfer  of  Mrs. 
Kenney's  title  to  her  husband,  from  which  it 
would  follow  that  section  338  of  the  Code 
-could  have  no  application  to  the  case.  On 
.the  other  band,  it  is  claimed  by  the  attorney 
■of  respondents  that  the  deeds  were  delivered, 
and  hence  that  the  plaintiff's  action  Is  to  be 
regarded  as  "an  action  for  relief  on  the 
groaod   of   fraud   or   mistake,"   and   conse- 


quently as  barred  by  the  provision  of  the 
Code  cited. 

With  regard  to  the  statute  of  limitations. 
If  we  could  assume  that  the  provision  of  the 
statute  pleaded  (Code  Civ.  Proc.  {  338)  ap- 
plies to  the  case.  It  Is  yet  doubtful  whether 
the  finding  could  be  sustained.  Within  three 
years  from  the  discovery  of  the  fraud  or  mis- 
take of  the  defendants'  intestate,  the  plain- 
tiff recovered  Judgment  against  the  defend- 
ants, and  was  put  in  possession  of  the  land, 
and  the  suit  was  commenced  within  a  year 
of  the  Judgment  The  case,  therefore,  we 
think,  comes  within  the  provisions  of  section 
855  of  the  Code  of  Civil  Procedure,  which 
provides  that  "If  an  action  Is  commenced 
within  the  time  prescribed  therefor,  and  a 
Judgment  therein  for  the  plaintiff  be  reversed 
on  appeal,  the  plaintiff  •  •  •  may  com- 
mence a  new  action  within  one  year  after  the 
reversaL"  The  language  of  this  provision  is 
not  as  clear  and  definite  as  it  might  be,  but, 
having  regard  to  the  reason  of  the  enact- 
ment we  think  It  must  be  construed  as  per- 
mitting a  new  action  of  any  kind  having  for 
result  the  same  relief  as  was  obtained  in  the 
original  action,  which  Is  the  case  here. 

But  under  no  view  of  the  case,  we  think, 
can  It  be  regarded  as  coming  'vVithIn  the  ap- 
plication of  section  338  of  the  Code.  Mistake 
and  fraud  are,  indeed,  alleged  and  found,  but 
the  plaintiff's  cause  of  action  Is  complete  with- 
out regard  to  either  of  these  facts.  For, 
eliminating  these  elements  from  the  case  en- 
tirely, there  still  remains  the  fact  that  the 
deeds  were  placed  in  the  possession  of  her 
husband  upon  the  understanding  that  tbey 
were  to  have  effect  only  upon  the  contingency 
of  her  death  before  that  of  her  husband.  It 
follows  that  there  was  no  delivery,  or  that  the 
deed  took  effect  subject  to  a  trust  in  favor 
of  the  plaintiff  for  a  reconveyance  on  the  fail- 
ure of  the  condition.  Hence,  upon  the  former 
hyiwthesis,  the  provision  of  tlie  statute  apply- 
ing to  the  case  would  be  section  318  of  the 
Code;  on  the  latter,  section  343;  and  In  nei- 
ther case  could  section  338  have  any  appli- 
cation. It  Is  clear,  therefore,— this  being  the 
only  provision  of  the  statute  pleaded,— that 
the  plaintiff  Is  entitled  to  relief;  and  it  re- 
mains for  us  to  consider  only  what  relief  will 
be  appropriate.  This  must  depend  on  the 
view  we  take  of  the  question  of  delivery.  If 
there  was  no  delivery,  all  that  plaintiff  can 
require  Is  the  quieting  of  her  title,  and  the 
recovery  of  possession  of  the  land,  with  rents 
and  profits.  Otherwise,  In  addition  to  this  re- 
lief, and  as  preliminary  thereto,  she  will  be 
entitled  to  a  reconveyance  of  the  land.  The 
question,  therefore,  Is  not  of  much  practical 
Importance,  but,  as  determinative  of  the  kind 
of  Judgment  to  be  entered.  It  will  be  neces- 
sary to  consider  It  On  this  point,  also,  we 
are  clear  the  appellant's  contention  must  be 
sustained.  To  constitute  delivery  of  a  deed,  it 
Is  not  sufficient  that  there  be  a  mere  ddivery 
of  Its  possession,  but  this  act  must  be  ac- 
companled  with   the  IntenJ  ^t^^at  (^^e^^f^ 
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shall  become  operative  as  such.  2  Boone. 
Real  Prop,  f  296a;  Black  t.  Sharkey,  1<H  Oal. 
281,  37  Pac.  939;  Denis  v.  Velatl.  98  Oal. 
227.  31  Pac.  1;  Harris  v.  Harris.  59  CaL  622. 
Here  botb  parties  understood  that  tbe  deed 
could  have  no  effect  until  recorded,  and 
there  was  therefore  no  Intent  that  It  should 
become  Immediately  operative,  or  that  It 
should  ever  become  operative  during  the  life 
of  the  grantor,  or  afterwards,  unless  the 
grantee  should  survive  her.  The  case,  there- 
fore, comes  within  tbe  principle  of  the  deci- 
sion In  the  former  case  of  Kenney  v.  Parks, 
125  Cal.  146,  67  Pac.  772,  where  the  parties 
were  the  same  as  here,  and  the  same  general 
transaction  was  Involved.  It  was  there  held 
there  was  no  delivery  of  the  deed  of  Kenney 
to  his  wife,  the  ground  of  the  decision  being 
that,  thouKh  not  expressed,  "the  Intention  of 
both  parties  Is  plain  that  the  party  surviving 
should  have  his  or  her  deed  returned  In  case 
the  other  party  should  die."  The  only  dif- 
ference between  the  cases  Is  that  In  the  for- 
mer case  tbe  deeds  were  deposited  with  a 
third  party,  and  In  this  case  with  the  gran- 
tee. But  this  does  not  affect  the  application 
of  the  principle. 

We  do  not  deem  it  necessary  to  discuss 
here  tbe  decisions  in  which  it  has  been  held 
that  the  delivery  of  a  deed  to  the  grantee, 
to  take  effect  upon  the  death  of  the  grantor, 
to  an  effective  delivery,  or  the  construction 
of  tbe  miich-mlsunderstood  rule  laid  down  In 
section  1056  of  the  CItU  Code.  To  Justify  the 
application  of  the  rule,  there  must  at  least 
be  a  delivery  of  the  deed,  which  Implies  the 
intent  that  it  shall  become  at  once  operative, 
either  absolutely  or  conditionally.  Wheel- 
right  V.  Wheelright,  2  Mass.  447,  3  Am.  Dec. 
69;  Black  v.  Sharkey,  104  Oal.  279,  37  Pac. 
939;  Denis  v.  Velatl.  96  Cal.  223,  31  Pac.  1. 
But  such  Is  not  the  case  here,  where  the 
understanding,  and  therefore  tbe  intent,  that 
It  should  or  could  take  effect  presently,  was 
lacking.  Nor  do  we  deem  it  necessary  to  re- 
fer to  tbe  doctrine  of  escrow,  and  to  the 
ancient  rule  that  delivery  of  a  deed  to  the 
grantee  as  an  escrow  Is  to  be  taken  as  an  ab- 
solute delivery  further  than  to  say  that  these 
doctrines,  and  especially  the  latter,  have  often 
been  mlsimderstood  and  misapplied.  2  Bl. 
Coram.  307;  Sbep.  Touch.  58;  Co.  Lltt.  36a; 
0  Coke,  137a.  All  that  need  be  aald  is.  they 
can  have  no  application  here.  Kenney  v. 
Parks,  125  Cal.  149,  57  Pac.  772.  Nor  do  we 
deem  It  necessary  to  consider  the  contention 
of  the  respondents  that  the  plaintiff  Is  estop- 
ped by  tbe  former  case  of  Kenney  v.  Parks, 
125  Cal.  149,  57  Pac.  772.  It  does  not  ap- 
pear that  any  Judgment  was  ever  entered  In 
the  case,  nor  is  any  Judgment  pleaded. 

It  results  that  plaintiff  Is  entitled  to  Judg- 
ment quieting  her  title  to  tbe  lot  or  parcel 
of  land  described  In  tbe  first  count  of  tbe 
complaint,  and  to  the  undivided  half  of  tbe 


lot  described  in  tbe  second  count,  and  tor 
possession  thereof,  and  for  costs.  She  to 
also  entitled  to  receive  from  the  defend&nt 
executors  the  rents  and  profits  of  the  lands 
recovered,  but,  as  there  is  no  finding  as  to 
the  amount  of  these.  It  will  be  necessary  for 
the  court,  before  entering  Judgment,  to  aa- 
sesa  the  amount  due  to  tbe  plaintiff  on  tbto 
account 

We  advise  that  that  portion  of  tbe  Judg- 
ment appealed  from  be  reversed,  and  tbe 
cause  remanded  for  further  proceedings,  and 
tbe  entry  of  Judgment  in  accordance  wttb 
tbto  opinion. 

We  concur:    HATNES,  a;  OOOPEB,  0. 

PER  CURIAM.  For  tbe  reasons  given  bk 
the  foregoing  opinion,  that  portion  of  tbe 
Judgment  appealed  from  to  reversed,  and  tbe 
cause  remanded  for  further  proceedings,  anA 
the  entry  of  Judgment  In  accordance  wttli 
tbto  opinion. 


DE  HARRISON  et  al.  t.  PERBA  ct  aL 
(Supreme  Coort  of  New  Mexico.     Aug.  18, 
1902.) 
APPBAL-IMTBRLOCirrOST  ORDBR. 
1.  An  appeal  will  not  lie  from  an  IntCTloca> 
tory  order. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Santa  F6  coun- 
ty; before  Justice  John  R.  McFie. 

Action  by  Guadalupe  Perea  de  Harrison 
and  others  against  Pedro  Perea  and  othen. 
Judgment  for  plalntlffa,  and  defendants  ap- 
peal.   Dismissed. 

Catron  &  Gkirtner,  for  appellants.  W.  & 
Chllders,  for  appellees. 

BAKER,  J.  Tbto  U  an  appeal  from  tbe  dis- 
trict court  of  Santa  F6  county,  from  tbe 
following  order:  "This  cause  coming  on  to 
be  beard  on  demurrer  heretofore  filed  in  the 
above-entitled  cause,  and  tbe  court  having 
heard  counsel  for  both  plaintiff  and  defends 
ants,  and  being  now  suflSciently  advised  In 
tbe  premises,  tbe  said  demurrer  to  overrul- 
ed." In  the  opinion  of  tbe  court,  tbto  to  an 
Interlocutory  order,  from  which  an  appeal 
will  not  lie.  At  tbe  last  sitting  of  tbto  coort 
it  was  so  held  in  Jung  v.  Myer,  68  Pac.  983; 
Machen  v.  Keeler,  Id.  937;  Board  r.  Black- 
Ington,  Id.  938. 

Appeal  dismissed,  and  cause  remanded  for 
further  proceedings. 

MILLS,  C.  J.,  and  McMIIXAN  and  PAR- 
KER, JJ.,  concur.  McFIB,  J.,  having  tried 
the  case  below,  did  not  participate  in  thto  de- 
cision. 
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RUSH  et  aL  y.  FLETCHER, 

(Sapreme  Court  of  New  Mexico.    Aag.  28^ 

1902.) 

APPBAL-REVIBW— FINDINO  OF  COURT. 

L  A  finding  of  fact  by  a  trial  court,  like  tliat 
of  a  jury,  will  uot  be  disturbed  unless  It  it 
dearly  aKainsrt  the  weight  of  the  eyideace,  or 
not  supported  by  salflcieut  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Eddy  county; 
before  Justice  Daniel  H.  McMillan. 

Action  by  John  W.  Rush  and  others  against 
Thomas  J.  Fletcher.  Judgment  for  plalutlSs, 
and  defendant  appeals.    Affirmed. 

O.  A.  Richardson,  for  appellant.  Freeman 
ft  Cameron,  for  appellees. 

BAKEH.  J.  This  Is  a  controversy  over  the 
right  to  the  possession  of  and  title  to  two 
tracts  of  land  situate  In  Eddy  county,  terri- 
tory of  New  Mexico,  tried  by  the  court  with- 
out the  intervention  of  a  Jury.  Appellant 
asks  a  reversal  solely  upon  the  grounds  of 
alleged  erroneous  findings  of  fact  by  the  trial 
court,  and  the  omission  to  find  certain  facts 
from  the  evidence. 

In  the  finding  of  each  fact  the  trial  court 
was  confronted  with  conflicting  testimony. 
Each  finding  of  fact  is  warranted  by  the  evi- 
dence. It  is  a  universal  rule  ttiat  a  finding 
of  fact  by  a  trial  court,  like  the  verdict  of 
a  jury,  wlU  not  be  disturbed  unless  it  Is 
clearly  against  the  weight  of  evidence,  or 
not  supported  by  sufficient  evidence.  Qale  ▼. 
Salas  (N.  M.)  66  Pac.  520;  Waldo  v.  Beck- 
with,  1  N.  M.  97;  Badeau  v.  Baca,  2  N.  M. 
194;  Territory  v.  Webb,  Id.  147;  Territory 
T.  Maxwell,  Id.  250;  Territory  v.  Hicks,  6 
N.  M.  596,  30  Pac.  872;  Trujlllo  T.  Territory, 
7  N.  M.  43.  32  Pac.  154;  Torlina  v.  Trorlicht, 
5  N.  M.  148,  21  Pac.  68;  Zanz  v.  Stover,  2 
N.  M.  29.  For  the  reasons  given,  the  find- 
ings of  fact  by  the  trial  court  in  this  case 
will  not  be  disturbed. 

Tbe  discussion  of  the  evidence,  in  this  opin- 
ion, upon  which  the  several  facts  were  found 
by  tbe  trial  court,  could  not  B&rve  as  a  prec- 
edent, nor  in  any  way  serve  tbe  litigants 
in  this  case,  nor  could  it  I>e  of  aid  to  the 
profession.  This  case  depends  almost  entire- 
ly upon  the  evidence  of  Surveyors  Numyer 
and  Reed,  each  being  corroborated  on  various 
points  by  other  witnesses.  We  are  not  only 
of  the  opinion  that  the  trial  court's  several 
findings  of  fact  were  supported  by  sufficient 
evidence,  but  we  are  also  of  the  opinion  that 
they  were  established  by  a  preponderance 
of  tbe  evideuce.  It  was  not  necessary,  for 
a  Just  conclusion  of  the  controversy,  that  the 
court  should  liave  found  "where  the  monu- 
ments were  located  east  of  the  lands  in  con- 
troversy, designating  the  line  between  the 
state  of  Texas  and  tbe  territory  of  New  Mex- 
ico," nor  "tbe  correct  location  of  the  Texas 
line,  as  shown  by  the  natural  and  artificial 
monuments  In  the  neighborhood  of  the  tracts 
of  land  in  controvemy." 


There  being  no  error,  tbe  Judgment  of  the 
lower  court  Is  affirmed. 

MILLS,  C.  J.,  and  McFIB  and  PARKER, 
JJ.,  concur.  McMlLLAN,  J.,  having  tried 
tbe  case  below,  did  not  participate  in  this 
decision. 


ROMERO  T.  COLEMAN  et  al.' 

(Supreme  Court  of  New  Mexico.    Aug.  28, 

1902.) 

AFPEAL— RBVIBW— CRBDIBILITT    OP  WIT- 
NBSSES. 

1.  The  findings  of  fact  by  a  trial  court  will 
sot  be  disturbed  unless  they  are  clearly  against 
the  weisht  of  the  evidence. 

2.  Wheu  a  case  is  trit^  to  the  conrt.  the  court 
is  the  sole  jud^e  of  tbe  credibility  uf  tbe  wit- 
nesses and  of  the  weight  to  be  given  to  their 
testimony. 

(Syllabus  by  tbe  Court.) 

Appeal  from  district  conrt,  San  Mlgnel 
county;   before  Justice  William  3.  Mills. 

Action  by  Cleofas  Romero  against  Fannie 
Coleman  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal    Affirmed. 

W.  C.  Reld,  for  appellants.  Charles  A. 
Spiess,  for  appellee. 

BAKER,  J.  Tbis  iS  an  action  to  foreclose 
a  mechanic's  lien,  coming  here  on  appeal 
from  San  Miguel  county,  Fourth  Judicial  dis- 
trict There  seems  to  be  no  dispute  that  the 
material  for  which  the  lien  is  claimed  was 
furnished  in  the  construction  of  tbe  buildings 
upon  the  real  estate  described  in  the  com- 
plaint and  that  tbe  appellee,  Romero,  was 
never  paid  for  tbe  same.  The  real  question 
is,  whose  material  was  it?  It  is  contended 
by  appellee  that  the  material  furnished  for 
which  a  lien  is  asked  was  his  personal  prop- 
erty before  it  was  placed  in  the  bouses  erect- 
ed for  appellants  on  tbe  lots  described  in  tbe 
complaint  The  case  must  therefore  be  de- 
termined upon  matters  of  fact  Cleofas  Ro- 
mero testified  in  effect  that  there  was  an 
agreement  between  him  and  Elisandro  Mon- 
toya  that  Montoya  was  to  tear  down  ttM 
three-story  structure  known  as  the  "Baca 
Building,"  and,  as  consideration  for  his  work 
in  so  doing,  be  was  to  receive  one-faalf  of  tbe 
material  contained  in  tbe  second  and  tbird 
stories.  All  of  tbe  stone  was  to  go  to  Ro- 
mero, and  the  adobes  to  Montoya.  The  tes- 
timony of  Montoya  was  to  the  effect  that  the 
agreement  to  tear  down  the  building  was 
that  be  (Montoya)  should  do  so  for  one-half 
of  tbe  material.  The  r^eree  and  tbe  court 
found  In  favor  of  tbe  contract  as  stated  by 
Romero,  and  there  seems  to  be  evidence  suffi- 
cient to  support  such  finding.  After  the  tear- 
ing down  of  the  building  had  proceeded  un- 
til the  third  and  most  of  the  second  story 
had  been  taken  down,  the  evidence  warrants 
the  statement  that  Montoya  had  used  all  of 
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hla  sbare  of  the  material  np  to  that  time,  and 
a  part  at  leaat  of  Romero's.  At  that  time 
there  was  a  new  agreemeDt,  as  testified  by 
both  Montoya  and  Romero,  to  the  effect  that 
the  tenrhig  down  process  should  continue, 
and  that  all  the  stone  which  comprised  the 
first  story  of  the  building,  as  well  as  all  the 
rest  of  the  material  then  in  the  Baca  build- 
ing, should  go  to  Romero;  and  for  the  fur- 
ther labor  of  tearing  down  the  building  Mon- 
toya was  to  receive  no  consideration  other 
than  that  he  had  already  received  In  mate- 
rials before  that  time  taken  by  him  from  the 
Baca  building.  On  or  about  this  time  Mon- 
toya entered  Into  a  contract  or  agreement 
to  build  three  stone  houses  upon  the  prop- 
erty described  In  the  complaint,  and  In  carry- 
ing out  the  contract  for  the  construction  of 
these  houses  he  used  the  material  thereafter 
taken  from  the  Baca  building,  except  as  to 
76  perch  of  stone,  concerning  which  there  is 
a  confilct  of  testimony  as  to  whether  It  was 
furnished  before  or  after  the  second  agree- 
ment between  Romero  and  Montoya  for  the 
tearing  down  of  the  remaining  portion  of  the 
Baca  building.  It  Is  contended  by  appellants 
that  if  the  76  perch  of  stone  were  furnished 
before  the  second  agreement  between  Ro- 
mero and  Montoya,  then  said  75  perch  fur- 
nished In  the  construction  of  the  three  houses 
were  Joint  property  of  Romero  and  Montoya. 
It  seems  the  referee  and  the  court  found, 
from  the  conflicting  testimony,  that  Romero 
always  (so  far  as  this  contention  Is  concern- 
ed) owned  the  stone  of  the  first  story  of  the 
Baca  building.  That  finding  was  based  upon 
sufficient  evidence  to  support  It,  and,  that 
being  true,  it  Is  Immaterial  whether  the  75 
perch  were  furnished  before  or  after  the  sec- 
ond agreement  or  contract  between  Romero 
and  Montoya. 

The  testimony  of  Montoya  and  Romero  to 
to  the  effect  that  ail  material  furnished  from 
the  Baca  building  which  went  Into  the  three 
taouaes  constructed  for  appellant,  Coleman, 
•wan  the  exclusive  proper^  of  the  appellee, 
Romero.  It  Is  true  that  Romero  says:  "Mon- 
toya was  practically  my  partner,"  but  this 
statement  Is  a  mere  conclusion,  and  the  tes- 
timony of  Romero,  taken  as  a  whole,  does 
oot  warrant  It  The  fact  of  ownership  of 
the  material  furnished  was  one  to  be  deter- 
mined by  the  trial  court  from  the  evidence 
in  the  case.  It  seems  the  referee  In  the  first 
Instance,  and  the  court  In  the  second  In- 
stance, relied  upon  the  testimony  of  the  wit- 
nesses Romero  and  Montoya.  The  trial  court 
is  the  sole  Judge  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  given  to  their 
testimony.  Jarrell  T.  Bamett,  9  N.  M.  254, 
60  Pac.  318.  It  has  been  settled  many  times 
by  this  court  that  It  will  not  interfere  with 
the  findings  of  fact  of  the  Jury  or  a  trial 
court  when  there  Is  any  evidence  to  support 
such  finding,  unless  It  to  clearly  against  the 
weight  of  the  evidence.  Waldo  v.  Beckwlth, 
1  N.  M.  97;  Badeau  t.  Baca,  2  N.  M.  194; 
Territory  t.  Webb,  2  N.  M.  147;   Territory 


T.  Maxwell,  2  N.  M.  250;  Lynch  t.  Grayson, 
7  N.  M.  28,  82  Pac.  149;  Hooper  v.  Brown- 
ing. 19  Neb.  420,  27  N.  M.  419.  The  testi- 
mony In  this  case  Is  conflicting  upon  every 
point  Therefore,  In  accordance  with  the 
cases  cited,  the  findings  of  the  trial  court  on 
the  evidence  in  the  report  of  the  referee  will 
not  be  disturbed.  And  the  same  rule  applies 
with  equal  force  to  the  evidence  as  to  the 
amount  of  stone  furnished  as  to  any  othw 
fact.  We  may  add,  however,  that  the  ques- 
tion of  the  amount  of  stone  furnished  was 
not  raised  in  the  lower  court  tmd  will  not, 
therefore,  be  considered  for  the  first  time  In 
this  court  Coleman  v.  BeU,  4  N.  M.  (OUd.) 
21,  12  Pac.  657;  Conway  v.  Carter  (N.  M.) 
68  Pac.  941. 

Under  section  2217,  Comp.  Laws  1897,  "Ev- 
ery person  performing  labor  upon  or  fur- 
nishing material  to  l>e  used  In  the  construc- 
tion of  any  building  •  •  •  has  a  lien  up- 
on the  same  for  matwial  fumtehed  whether 
furnished  at  the  Instance  of  the  owner  of  the 
building  *  *  *  or  of  bis  agent;  and  ev- 
ery contractor  •  •  •  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purposes  of 
this  act."  Therefore  the  transaction  be- 
tween Romero  and  Montoya  was  the  trans- 
action, in  fact  by  virtue  of  section  2217,  sn- 
pra,  between  Romero  and  Coleman.  The 
witnesses  Romero  and  Montoya  each  testified 
that  the  contract  price  for  the  stone  to  go 
Into  the  houses  for  appellants  was  76  cents 
per  perch  as  it  stood  in  the  walto  of  the  Baca 
bouse;  This,  it  seems,  would  fix  the  price 
which  appellants  were  to  pay  for  the  stone. 
The  contract  by  Montoya  with  Romero  would 
be  binding  upon  the  appellants,  unless  for 
fraud,  extravagance,  or  a  disregard  of  the 
price  to  be  paid  out  of  the  money  of  bis 
principal.  The  testimony  of  several  of  the 
witnesses  fixes  the  maricet  value  of  like  stone 
at  that  time  In  Las  Vegas  to  be  about  80 
cents  per  perch.  It  will  be  observed  that  the 
stone  was  not  delivered  at  the  Coleman  prop- 
erty, but  was  to  be  paid  for  at  75  cents  p» 
perch  in  the  wall  at  tbe  Baca  building.  This 
may  be  a  little  excessive,  according  to  tbe 
price  established  by  the  vritnesses,  but  the 
market  price  is  always  fixed  by  averaging 
the  highest  and  lowest  prices.  There  is  not 
such  a  variation  in  the  market  and  contract 
price  of  the  stone  as  to  warrant  finding  tbe 
contract  between  Romero  and  Montoya  void. 

Appellants  complain  of  the  form  of  the 
Judgment  for  the  reason  that  It  la  a  Judg- 
ment in  personam,  against  appellants.  In 
the  first  part  of  the  Judgment  is  the  follow- 
ing recital:  "It  to  therefore  ordered,  adjud- 
ged, and  decreed  by  the  court  that  the  plato- 
tlff,  Cleofas  Romero,  have  and  recover  of  and 
from  the  defendants  Fannie  Coleman  and  Ell- 
saudro  Montoya  the  Just  and  full  sum  of 
seven  hundred  and  four  dollars  and  eighty- 
seven  cents  for  and  on  account  of  the  mate- 
rials set  out  In  the  plaintiff's  complaint" 
Standing  alone,  this  would  seem  to  indicate 
a  personal  Judgment  antinst  appellants  for 
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tbe  amonnt  specified,  bat,  from  the  judgment 
taken  as  an  entirety,  it  Is  clear  tbat  it  is  in- 
tended oniy  tbat  tbe  property  sball  be  sold 
to  satisfy  tbe  said  amount,  witb  costs,  etc., 
and  tbat  it  provides  no  further  remedy  for 
tbe  enforcement  of  tbe  Judgment.  Tbcreforc 
it  is  not  a  judgment  In  personam. 

Having  approved  tbe  several  findings  of 
fact  of  tbe  trial  court  on  tbe  subject  of  tbe 
ownersbip  of  tbe  material  fumlsbed,  it  goes 
wltbont  saying  tbat  we  are  of  tbe  opinion 
tliat  tbere  was  no  partnership  existing  be- 
tween Romero  and  Montoya  in  the  material 
furnished  appdlants. 

For  the  reasons  given  tbe  Judgment  of  tbe 
eoort  t>elow  is  affirmed. 

McFIB,  PARKER,  and  MCMILLAN,  JJ., 
concur. 


LASSWELL  T.  KITT. 

(Supreme  Court  of  New  Mexico.    Aug.  28, 

1902.) 

DISMISSAL-EQUITY— REMEDY  AT  IiAW. 

1.  When  plalutiff  falls  to  amend  a  complaint 
by  leave  of  court  given,  and  is  in  default  of 
■neb  pleading,  on  application  of  tbe  defendant 
it  is  the  duty  of  tbe  court  to  dismiss  tbe  case. 

2.  A  default  will  not  be  set  aside  unless  for 
good  reasons  shown. 

3.  A  court  of  equity  will  not  assume  jnrisdic- 
tioo  where  there  is  au  adequate  remedy  at  law. 

(Syllabus  by  tlie  Court.) 

Appeal  from  district  court,  Socorro  coun- 
ty;  Iiefore  Justice  Frank  W.  Parker. 

Action  by  B.  F.  Lasswell  against  Ernest 
Kltt.  From  a  Judgment  of  dismissal,  plain- 
tiff appeals.    Affirmed. 

F.  B.  Conway  and  Oscar  A.  Appell,  for 
appellant    A  H.  Harllee,  for  appellee. 

BAKBB,  J.  This  cause  comes  on  appeal 
from  the  connty  of  Socorro,  Fifth  Judicial 
district.  t 

There  are  two  propositions  presented  by  | 
tbe  appellant:  First.  Was  tbe  cause  prop- 
erly dismissed  by  tbe  trial  court?  Second. 
Did  the  court  err  in  stistainlng  tbe  demurrer 
to  tbe  complaint?  If  there  was  no  error  in 
tbe  trial  court's  action  in  dismissing  the 
cause,  tbat  determination  would  dispose  of 
tbe  second  proposition. 

The  record  discloses  the  facts  that  on  the 
lOtb  day  of  May,  1900,  a  demurrer  was  filed 
to  the  amended  complaint;  tbat  on  tbe  17tb 
day  of  August,  1900,  a  stipulation  was  made 
by  the  attorneys,  and  filed  with  tbe  clerk 
of  tbe  court  to  the  effect  that  tbe  said  de- 
murrer should  be  considered  by  the  judge  of 
said  court  upon  written  briefs  submitted 
by  tbe  respective  parties,  which  was  done; 
and,  on  tbe  20th  day  of  August  1900,  the 
court  made  tbe  following  order:  "This  cause 
coming  on  to  be  beard  upon  defendant's  de- 
murrer, the  same  having  been  submitted  up- 
on briefs  of  tbe  respective  counsel,  upon  con- 
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sideratlon  of  tbe  same,  said  demurrer  is  sus- 
tained as  to  each  and  every  ground  thereof, 
to  which  ruling  of  the  court  the  plaintiff 
excepta  It  Is  further  ordered  that  plaintiff 
have  until  tbe  Ist  day  of  October,  1900,  with- 
in which  to  amend  bis  pleadings."  On  tbe 
2d  day  of  October,  1900,  a  certificate  of  tbe 
clerk  of  tbe  court  was  filed,  stating  that  no 
amended  pleading  had  been  filed  by  appel- 
lant On  the  same  day  the  appellee  filed  a 
motion  for  a  judgment  of  dismissal  of  said 
cause  by  virtue  of  said  default  On  the  5th 
day  of  October,  1900,  a  Judgment  was  signed, 
filed,  and  entered  in  said  cause,  reciting 
"tbat  on  tbe  20th  day  of  August  appellant 
was  granted  leave  to  amend  bis  pleading 
on  or  before  the  1st  day  of  October,  1900, 
and  that  it  appearing  from  tbe  certificate  of 
tbe  clerk  of  tbe  court  on  file  that  no  amend- 
ed pleading  has  been  filed  herein  by  appel- 
lant, the  court,  being  advised  in  the  prem- 
ises, dismisses  the  appellant's  complaint" 
On  the  17th  day  of  October,  1900,  appellant 
filed  In  the  office  of  said  clerk  a  motion  to 
vacate  and  set  aside  tbe  said  judgment  of 
dismissal  On  the  23d  day  of  October,  1900, 
appellant  filed  his  supplemental  motion  stat- 
ing therein  that  he  "has  a  meritorious  cause 
of  action."  From  the  record  we  find  tbat  on 
the  date  of  the  order  sustaining  tbe  demurrer 
to  the  complaint  tbe  clerk  of  the  court  noti- 
fied appellant  and  appellee  of  tbe  action  of 
the  court  and  of  the  time  fixed  by  the  court 
within  which  appellant  could  amend  bis  com- 
plaint At  tbe  time  the  motion  was  filed 
for  a  Judgment  of  dismissal  of  appellant's 
complaint  it  was  clearly  tbe  duty  of  tbe 
court  to  grant  such  Judgment.  Tbe  only 
question  arising  then,  is,  did  appellant  show 
sufficient  grounds  to  set  aside  the  default 
thus  adjudged?  Section  3001,  Comp.  Laws 
1897,  provides  that  default  may  be  set  aside 
on  motion,  on  such  terms  as  the  court  may 
deem  Just  if  a  reasonable  excuse  is  shown 
for  having  made  such  default  It  was  a 
matter  largely  in  tbe  discretion  of  the  trial 
court  whether  or  not  tbe  excuse  presented  by 
appellant  was  a  reasonable  one,  and  we  must 
concur  with  the  trial  court  in  tbe  fact  tbat 
no  reasonable  excuse  was  offered  for  such 
neglect  in  filing  the  amended  complaint  as 
required  by  tbe  order  of  tbe  court.  The 
record  in  the  case  also  discloses  tbat  tbe 
Judgment  of  dismissal  was  rendered  In  vaca- 
tion. Section  2G85.  subsec.  134,  Comp.  Laws 
1897,  provides  that  "no  motion  to  set  aside 
any  finding  or  Judgment  rendered  out  of 
term  time  shall  be  entertained  unless  it  shall 
be  filed  and  a  copy  thereof  served  up^m  the 
opposite  party  within  ten  days  after  the  en- 
try of  such  finding  or  Judgment"  The  trial 
court  might  have  held  the  party  strictly  to 
tbe  rule  laid  down  in  this  section,  or  might 
have  concluded  that  there  was  no  reason 
given  for  tbe  neglect  to  file  tbe  amended 
complaint  within  tbe  time  required  But  in 
either  case  It  was  not  an  abuse  of  discretion. 
We  are,  therefore,  of  tbe  opinion  tiuit  ther» 
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was  no  error  In  tbe  action  of  the  court  dis- 
missing the  amended  complaint. 

Tbe  sustaining  of  tbe  lower  court  In  Its 
judgment  of  dismissal  disposes  of  tbe  ap- 
peal. However,  to  sbow  that  tbe  court  was 
not  barsb  In  thus  summarily  disposing  of  tbe 
case,  we  think  the  court  was  clearly  right  In 
sustaining  tbe  demurrer  to  tbe  amended  com- 
plaint Tbe  complaint  alleges  that  appellant, 
appellee  KItt  and  one  Weatberby,  by  agree- 
ment on  the  2Ctb  day  of  October,  1893,  made 
•  location  upon  tbe  land  In  controversy,  and 
also  that  they  fully  and  completely  complied 
with  tbe  law  In  all  respects  to  obtain  title  to 
said  land;  that  while  said  location  was  in 
full  force  and  effect,  on  tbe  13tb  day  of  May, 
18i)8,  appellee  entered  upon  said  land  and 
undertook  to  make  a  location  of  the  land  by 
posting  notices,  etc.  If  these  allegations  In 
appellant's  complaint  are  true,— and  for  tbe 
purposes  of  this  case  they  must  be  taken  as 
true,— then  tbe  appellant  could  have  recov- 
ered possession  of  said  land  In  an  action  at 
law.  "KJectment  lies  against  a  cotenant,  or 
a  grnntee  of  a  cotenant.  attempting  to  hold 
adversely  to  bis  cotenant"  Lockbart  t. 
Leeds  (N.  M.)  63  Pac.  48.  "Prior  possession 
under  such  circumstances  is  sufficient  to 
maintain  ejectment"  Lockbart  t.  Leeds, 
supra,  citing  the  following  cases:  Preem. 
Co-Ten.  {  290;  Christy  v.  Scott,  14  How. 
282,  14  U  Ed.  422;  Burt  ▼.  Panjaud.  99  U. 
S.  180,  25  L.  Ed.  451;  Campbell  v.  Rankin, 
99  U.  S.  261,  25  L.  Ed.  435.  It  la  therefore 
settled  by  this  court,  by  tbe  principle  laid 
down  In  Lockbart  v.  Leeds,  supra,  that  tbe 
appellant,  Lasswell,  bad  an  adequate  remedy 
at  law. 

For  the  reasons  given,  the  Judgment  of  tbe 
court  below  Is  affirmed. 

MILLS,  C.  J.,  and  McFIB  and  MCMIL- 
LAN. JJ.,  concur.  PARKER,  J.,  having 
beard  tbe  case  below,  did  not  participate  In 
this  opinion. 


TERRITORY  t.  SHERRON. 
(Supreme  Oonrt  of  New  Mexico.    Aug.  28, 
1902.) 
CRIMINAL  LAW— TRIAL. 
1.  It  was  error  to  deny  a  sole  defendant  in  a 
criminal  cnse  the  rlfcbt  to  be  heard  before  tbe 
Jury  hy  two  counsel. 
(Syllabus  by  tbe  Court) 

Appeal  from  district  court,  Socorro  county; 
before  Justice  Daniel  H.  McMillan. 

Albert  Sberron  was  convicted  of  crime,  and 
appeals.    Reversed. 

H.  M.  Dougherty,  for  appellant.  Edward 
L.  Bartiett,  SoL  Gen.,  for  tbe  Territory. 

PARKER,  J.  Upon  tbe  trial  of  tbe  defend- 
ant be  was  represented  by  two  counsel,  both 
of  whom  desired  to  address  tbe  Jury,  which 


1 L  See  Criminal  Lew,  voL  14.  Cent  Die  |  USS. 


the  court  refused.  This  was  error,  in  view 
of  tbe  positive  provision  of  tbe  statute  grant- 
ing this  right  Comp.  Laws.  1 2S99.  The  ac- 
tion of  the  court  deprived  tbe  defendant  of  a 
substantial  right  which  was  of  great  impor- 
tance to  bim.  Where  two  counsel  appeal,  it 
Is  quite  usual  to  divide  tbe  work  of  address- 
ing tbe  Jury:  one  counsel  devoting  himself  to 
one  part  of  tbe  case,  and  tbe  other  to  the  re- 
mainder. Doubtiess.  this  statute  was  not 
called  to  the  attention  of  tbe  trial  court 
We  feel  compelled,  however,  to  hold  that  tbe 
action  of  the  trial  court  was  prejudicial  to 
tbe  rights  of  tbe  defendant,  and  that  this 
cause  must  be  reversed  for  this  reason,  and 
it  is  so  ordered. 

MILLS,  0.  J.,  and  McFIE  and  BAKER,  JJ.. 
concur.  McMILLAN,  J.,  having  tried  this 
case  below,  took  no  part  in  tUa  decision. 


TERRITORY  y.  PRATT. 

(Supreme  Court  of  New  Mexico.    Aug.  88, 

1902.) 

CRIMINAL  LAW— APPEAL. 

1.  Appeal  lies  only  from  final  judgment  te  a 
criminal  case. 
(SyUabos  by  the  C:!ourt) 

Appeal  from  district  court.  Craves  county; 
before  Justice  Daniel  H.  McMillan. 

Le  Grande  Bl  Pratt,  convicted  of  mnrder  In 
the  tliird  degree,  appeals.    Appeal  dismissed. 

Edward  L.  Bartiett,  SoL  Gen.,  for  tbe  Ter- 
ritory.   Freeman  &  Camerron,  for  appdlee. 

PARKER,  J.  This  cause  was  tried,  and 
resulted  In  a  verdict  of  guilty  of  murder  in 
the  third  degree.  The  defendant  appealed  to 
this  court,  and  the  cause  was  reversed  and 
remanded.    10  N.  M.  138,  61  Pac.  104. 

Tbe  indictment  charged  murder  in  tbe  first 
degree,  upon  wbicb  a  conviction  might  l>e 
bad  in  either  tbe  first,  second,  or  third  de- 
grees. After  the  cause  was  remanded,  de- 
fendant interposed  a  pica  of  autrefois  acquit 
as  to  the  first  and  second  degrees  of  murder 
charged.  The  territory  demurred  to  the  plea, 
which  demurrer  was  overruled.  Tbe  terri- 
tory then  appealed  to  this  court,  and  seeks 
to  review  tbe  Judgment  on  tbe  demurrer. 
Aside  from  the  question  of  the  right  of  tbe 
territory  to  appeal  at  all  in  cases  not  specl- 
fled  in  tbe  statute  (Comp.  Laws,  {  3411),  It 
must  be  apparent  that  this  Judgment  is  not 
a  final  judgment,  and  is  therefore  not  appeal- 
able.   Jung  y.  Myer  (N.  M.)  68  Pac.  933. 

This  court  having  no  Jurisdiction  of  the 
cause,  the  appeal  will  be  dismissed,  and  It  la 
ao  ordered. 

MILLS,  a  J.,  and  McFIE  and  BAKER,  JJ,. 
concur.  McMILLAN,  J^  having  tried  tbe 
cause  below,  took  no  part  In  tbia  decision. 
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PADILLA  T.  PADILLA  et  aL 

(Supreme  Court  of  New  Mexico.    Aug.  28, 
1002.) 

CONTRACT— VALIDITT—BNFOBCBMBNT. 

1,  Where  a  brother  recovered  a  judgmeut  In 
the  coart  of  claims  in  his  owu  name,  upon  aii 
Indian  depredation  claim  for  property  jolutly 
owned  by  himself  and  sister,  and  before  jud^ 
ment  was  obtained  agreed  in  writing  to  pay  his 
Bister  her  share  of  the  money  when  he  receiv- 
ed the  same,  and,  upon  his  refusal  to  do  so 
after  he  received  the  money,  the  sister  brought 
anit  for  the  amount  due  her,  keld  that,  as  oe- 
tweeu  the  parties  to  the  agreement,  the  plain- - 
tiff  had  a  right  of  recovery  for  her  share  of 
the  proceeds  of  the  judgment  upon  the  same 
being  paid  to  defendant,  and  no  moral  turpi- 
tude, nor  conspiracy  to  defraud  the  government, 
being  shown  as  to  her,  she  was  neither  barred 
nor  estopped  of  her  remedy, 

(SyUabus  by  the  Court.) 

Appeal  from  district  court,  Bernalillo  conn^ 
ty;  before  Justice  J.  W.  Crumpacker. 

Action  by  Victorlana  Padllla  agrainst  Juan 
Padllla  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Defendant  Juan  Padllla,  eight  years  before 
the  commencement  of  this  suit,  brought  suit. 
In  the  court  of  claims,  against  the  United 
States  and  the  Apacbe  Indians,  to  recover 
the  value  of  6.000  sheep,  which  it  was  al- 
leged the  Indians  had  stolen,  and  of  which 
he  was  the  ovraer.  On  the  17tta  day  of  De- 
cember, 1900,  Padllla  obtained  Judgment  up- 
on hla  claim  for  the  sum  of  S5,370.  Eight 
hundred  and  five  dollars  attorney's  fees  were 
deducted  therefrom,  and  the  balance,  $4,665, 
was  paid  to  defendant  Juan  Padilla  on  the 
Otb  day  of  May,  1901,  of  wblcb  amount  he 
paid  Charles  W.  Lewis  one-half,  or  $2,282.50. 
In  this  action  the  plaintiff  alleges  the  above 
facts,  and,  in  addition,  that  said  sheep  were 
owned  Jointly  by  herself  and  her  brother,  that 
she  was  entitled  to  one-half  of  the  amount 
paid  to  her  brother,  and  that  she  had  demand- 
ed of  the  defendants  the  sum  of  $2,282.50, 
which  was  refused.  She  also  claims  interest 
at  6  per  cent  from  the  date  the  money  was 
received  by  her  brother.  Defendant  Charles 
W.  Lewis  died  before  answer,  and  Oeorge 
K.  Lewis,  as  administrator  and  legal  repre- 
sentative, was  made  a  defendant  Separate 
answers  were  filed,  and  also  an  amended  an- 
swer. By  these  answers  the  plaintllTs  case 
la  admitted  as  to  the  suit  of  Padilla,  recovery 
of  the  claim  for  the  amount  alleged,  receipt 
of  the  money  by  Padllla,  and  that  one-half 
of  the  same  was  paid  to  Charles  W.  Lewis; 
bat  the  answers  deny  that  the  plaintiff  ever 
bad  any  Interest  in  the  sheep,  alleging  that 
for  JO  years  prior  to  the  time  the  depredation 
-was  committed  defendant  Juan  Padilla  was 
sole  owner  and  In  undisputed  possession  of 
the  same  adverse  to  the  plaintiff;  that  during 
elgbt  years  that  the  claim  of  defendant  Pa- 
dilla was  pending  in  the  court  of  claims  the 
plaintiff  never  claimed  any  interest  in  said 
claim  of  Padllla,  nor  in  the  proceeds  thereof, 
nor  until  Just  prior  to  the  commencement  of 


suit  by  her,  but  on  the  contrary  recognized 
Juan  Padilla's  right  and  interest  as  sole 
owner,  and  that  the  government  and  both  of 
the  defendants  relied  upon  her  representation 
to  this  effect  Issue  being  Joined,  the  cause 
came  on  for  trial  October  30,  1901,  before 
the  court  Jury  having  been  waived.  The 
plaintiff  was  called  as  a  witness,  and,  in  con- 
nection with  her  testimony,  produced  the 
following  paper,  which  she  said  had  been 
given  her  by  her  brother  Juan  Padilla:  "Al- 
buquerque, N.  M.,  October  6,  1900.  Be  it 
known  by  these  presents  that  I,  Juan  Padilla. 
of  Tome,  New  Mexico,  have  presented  a 
claim  of  six  thousand  ewes,  taken  by  the 
Indians,  In  my  name  and  in  the  name  of  my 
sister  Victorlana  Padllla.  to  whom  said  ewes 
belonged,  also  to  myself,  and  on  account  of 
the  said  number  of  ewes  having  been  taken 
by  the  Indians  I  hereby  agree  to  give  her 
the  one-half  of  the  said  claim  when  the  same 
shall  be  paid,  and  in  conformity  with  the 
above  I  execute  this  document  in  the  pres- 
ence of  the  witnesses,  and  so  forth,  Enrique 
Sosa  and  J.  M.  Oriffen  In  Albuquerque,  on 
the  6th  day  of  October,  1900."  This  instru- 
ment was  duly  acknowledged  before  Notary 
Public  Modesto  0.  Ortiz.  Upon  cross-exam- 
ination the  witness  testified  that  she  owned 
a  half  Interest  in  the  sheep,  and  always 
claimed  it  She  was  then  asked  the  follow- 
ing question:  "Q.  Now,  In  your  testimony  in 
that  claim,  and  while  you  were  under  oath, 
you  stated  that  you  bad  no  Interest  in  that 
claim,  did  you  not?"  Her  answer:  "A  Yes, 
sir,  because  Don  Carlos  said  It  was  Just  the 
same,  and  he  said  that  he  was  mayor-domo 
of  bis  and  it  was  Just  the  same,  and  when 
he  got  the  claim  he  says  that  your  brother 
will  give  the  half.  I  have  witnesses  that 
perhaps  knew  that  I  had  one-half  Interest 
with  my  brother."  While  the  plaintiff  was 
giving  her  testimony  as  the  first  witness  In 
the  case,  and  before  the  conclusion  of  her  ties- 
timony,  the  court,  of  Its  own  motion,  annouur 
ced  that  the  cause  would  be  dismissed,  and 
thereafter,  upon  the  same  day,  made  findings 
of  fact  to  the  effect  that  while  the  Indian 
depredation  of  Juan  Padllla  was  pending  in 
the  court  of  claims  the  plaintiff,  voluntarily 
appearing  in  her  own  behalf,  testified,  in  sup- 
port of  the  claim  of  Juan  Padllla,  that  she 
"claimed  no  Interest  or  property  in  said  In- 
dian depredation  claim,"  and  that  the  court  of 
claims,  relying  upon  her  testimony,  gave 
Judgment  In  favor  of  Juan  Padilla  as  sole 
owner,  etc.;  and,  as  a  conclusion  of  law  up- 
on such  facts,  the  court  found  "that  the  plain- 
tiff cannot  now  maintain  this  action  upon  the 
matters  and  things  set  forth  In  the  com- 
plaint herein,"  and  Judgment  was  rendered 
dismissing  the  cause  at  the  costs  of  the 
plaintiff  and  her  bondsmen.  Motion  for  new 
trial  was  filed  and  overruled,  and  exceptions 
were  properly  saved  to  the  overruling  of  the 
motion  of  new  trial  and  Judgment  of  the 
court    Appeal  was  granted,  and  the  cause  la 

now  In  this  court  for  review.     •     ^^,-si^ 
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Fergusson  ft  Glllett,  for  appellant    Lowell 
liOnghnry,  for  appelleea. 

McFre;  J.  (after  stating  tbe  facts).  From 
the  language  of  the  Judgment  of  the  court 
6elow,  It  Is  evident  that  the  court  was  of 
<fplnlon  that,  by  testifying  In  behalf  of  her 
brother  that  she  had  no  Interest  In  the  claim 
tier  brother  had  made  against  the  goverfament 
and  the  Indians,  tbe  plaintiff  had  closed  tbe 
doors  of  the  courts  of  Justice  against  ber- 
«elf,  and  that  she  was  without  a  remedy  in 
Qie  courts,  notwithstanding  ail  the  proof  of- 
^red,  as  well  as  the  admission  of  ber  broth- 
^  In  writing,  showed  that  she  bad  owned 
-one-half  of  the  sheep,  and  ber  brother  bad 
promised  her  one-half  of  tbe  proceeds  when 
4be  same  was  paid  him.  This  position  does 
^olence  to  tbe  principle  of  Justice,  and  tbe 
^dgment  is  manifestly  wrong  and  erroneous. 
The  doctrine  applied  by  tbe  court  was  either 
tbat  which  relates  to  contracts  and  transac- 
tions malum  In  se  and  malum  prohibitum,  or 
tbe  doctrine  of  estoppel,  and  in  our  opinion 
tbey  are  both  equally  inapplicable  to  the  case 
presented  by  this  record.  Concerning  con- 
tracts and  transactions  malum  In  se  and 
prohibitum,  or  such  as  involve  moral  turpi- 
^de,  all  of  the  parties  are  considered  equally 
guilty,  and  the  courts  will  not  aid  either  party 
ip  such  contract  or  transaction.  Counsel 
for  appellee  has  referred  tbe  court  to  numer- 
-<t|]S  authorities  sustaining  this  doctrine,  and 
ac  reference  to  a  few  of  them  will  show  to 
What  character  of  transaction  or  contract  the 
doctrine  Is  to  be  applied.  Tool  Oo.  v.  Norrls, 
2  Wall.  45, 17  L.  Ed.  868.  was  a  case  In  wblcb 
there  was  an  agreement  in  tbe  nature  of  a 
conspiracy,  by  which  Wellington  entered  Into 
an  agreement  with  one  Kress  to  defraud  tbe 
government,  and  then  entered  into  an  agree* 
ment  to  sell  the  evidence  of  sucb  fraudulent 
•conspiracy.  It  was  held  that  Wellington 
-ojjuld  not  be  permitted  to  profit  by  such  con- 
spiracy agreement,  and  the  court  declared 
^e  contracts  unconscionable,  and  void  as 
jignlnst  public  policy.  Tbe  case  of  Trist  v. 
Obild,  21  Wall.  441,  22  L.  Ed.  623,  was  a  case 
where  contracts  for  the  suppression  of  evi- 
dence and  compounding  felonies  were  declar- 
<a  to  be  void  as  against  public  policy.  In 
tbe  case  of  Glbbs  v.  Gas  Co.,  130  U.  S.  396, 
d  Sup.  Ct  653.  32  L.  Ed.  979,  tbe  plaintiff 
brought  about  an  agreement  between  two 
<9Dmpeting  gas  companies  by  which  they 
would  cease  to  be  competitors,  and  would 
<$>-operate  to  prevent  other  companies  doing 
business  In  Baltimore.  Tbe  court  declared  in 
tbat  case  tbat  tbe  laws  were  so  framed  as  to 
i^courage  competition,  and  agreements  to 
deprive  the  public  of  such  benefits  were 
Against  public  policy  and  void,  and  refused 
tfi  aid  Glbbs,  who  negotiated  tbe  unlawful 
contracts,  when  he  sought  to  recover  for  bis 
services.  Tbe  case  of  McMullen  v.  Hoffman, 
174  U.  8.  639,  19  Sup.  Ct  839,  43  L.  EM. 
1117,  was  a  case  where  parties  entered  into 
agreement  to  .put  In  separate  bids,  as  If  tbe 


same  were  bona  fide,  bnt  tbey  also  aecretly 
agreed  that  if  either  obtained  tbe  contract 
tbey  would  pool  their  Interests,  share  and 
share  alike.  Tbe  court  refused  to  enforce 
this  agreement,  because  tbe  contract  tended 
to  defeat  competition,  and  because  tbe  i»ar- 
ties  bad  committed  fraud  In  submitting  sep- 
arate bids  apparently  bona  fide,  while  a  se- 
cret agreement  existed  providing  for  combin- 
ing thehr  interests.  From  these  cases,  which 
apply  the  doctrine.  It  will  be  observed  that 
tbe  parties  were  not  only  willing,  but  active^ 
participants,  with  full  knowledge  of  tiie 
fraudulent  and  unlawful  character  of  tbe 
contract  or  transaction. 

But  a  very  different  principle  of  law  ap- 
plies in  cases  like  tbe  one  now  before  tbia 
court,  where  an  Innocent  victim  is  endeavor^ 
ing  to  secure  ber  rights  from  those  upon 
whom  she  has  relied,  and  who,  by  deceit  and 
fraud,  are  seeking  to  deprive  her  of  them. 
The  case  of  Thomas  v.  City  of  Richmond,  12 
Wall.  849,  20  L.  Ed.  453,  an  early  case,  the 
doctrine  of  wblcb  has  been  followed  ever 
since  tbe  decision  was  rendered,  in  speaking 
of  cases  where  recovery  can  be  bad,  although 
tbe  transaction  may  have  been  illegal,  men-, 
tions  tbe  following  class:  "Where  tbe  one' 
party  Is  the  principal  offender,  and  tbe  other 
only  criminal  from  a  constrained  acquies- 
cence in  sucb  illegal  conduct.  Id  such  caaea 
there  is  no  parity  of  delictum  at  all  between 
tbe  parties,  and  tbe  party  ao  protected  by  the 
law,  or  so  acting  under  compulsion,  may,  at 
any  time,  resort  to  tbe  law  for  his  remedy, 
though  the  illegal  act  be  completed." 

Recurring  to  the  record,  we  find  tbe  de> 
fendants'  position  to  be  tbat  Victoriana  Pa* 
diUa  cannot  maintain  an  action  against  tbem 
because  she  testified  falsely  that  she  had  no 
Interest  in  tbe  Indian  depredation  claim  filed 
by  her  brother.  It  is  dif&cult  to  see  how  this 
testimony  was  false,  if  tbe  answer  of  ba 
brother  is  true,  as  he  alleges  tbat  she  never 
owned  any  Interest  in  the  sheep  for  the  loss 
of  which  the  claim  was  made.  The  defend- 
ants, however,  abandoned  their  answer  tbat 
tbe  defendant  Padllla  was  the  sole  owner  of 
the  sheep,  apparently  in  order  that  tbey  may 
insist  that  tbe  plaintifl  testified  falsely,  in 
behalf  of  ber  brother,  tbat  she  bad  no  in- 
terest In  tbe  claim  of  ber  brother  against  tbe 
United  States,  ^o  far  as  tbe  record  shows, 
Victorians  Fadilla  did  not  know  that  ber 
brother  bad  filed  a  claim  against  the  govern- 
ment in  bis  own  name,  for  the  sheep  owned 
by  them  jointly,  for  some  eight  years  after 
the  claim  had  been  filed,  as  the  document, 
introduced  by  her  in  evidence,  appears  to  be 
the  result  of  ber  discovery  of  her  brother's 
action,  and  a  demand  on  ber  part  for  as- 
surance from  him  tbat  she  would  not  be 
robbed  of  ber  Interest  This  document  was 
evidently  executed  for  tbe  purpose  of  giving 
her  such  assurance  tbat  she  would  not  bt- 
terfere  with  or  deprive  Padilla  of  his  right 
of  recovery  against  the  government  But  It 
win  be  observed  tbat  this  document  is  verr 
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carefully  drawn,  and,  while  It  admits  and 
informs  the  plaintiff  that  the  claim  was 
filed  by  him  for  sheep  owned  by  them  Joint- 
ly, it  does  not  promise  to  glre  her  any  in- 
terest In  the  sheep  or  the  claim,  but  the 
promise  Is  to  give  her  one-half  of  the  pro- 
ceeds after  the  same  are  paid  to  him  by  the 
government  Therefore,  under  the  terms  of 
that  Instrument,  she  had  no  right  to  claim 
an  Interest  in  the  sheep,  but  only  one-halt 
of  the  proceeds  in  the  event  he  recovered 
imyment  for  the  loss  of  them;  and,  if  she 
■o  believed,  she  did  not  luiowlngly  swear 
falsely,  or  Intentionally  Join  In  a  fraudulent 
or  illegal  transaction.  There  is  no  evidence 
of  any  contract  by  which  she  agreed  to  tes- 
tify on  behalf  of  her  brother  as  to  that 
claim.  So  far  as  the  record  shows,  there  was 
no  question  made  by  the  government  as  to 
the  brother's  ownership  of  the  sheep,  so  as 
to  require  ber  testimony  as  to  whether  she 
tiad  any  Interest  in  the  claim  or  not,  nor  does 
there  seem  to  have  been  any  controversy  as 
to  the  number  of  sheep  stolen.  It  is  reason- 
able to  conclude,  therefore,  that  Mr.  Lewis, 
who  seemed  to  be  the  agent  or  attorney  of 
Joan  Padllln.  placed  Victoriana  Padilla  upon 
the  witness  stand  and  advised  her  to  testify 
that  she  had  no  interest  in  the  claim,  that  a 
foundation  might  be  lain  for  depriving  her 
0*  any  share  of  the  proceeds  when  the  same 
shoul:!  t>e  collected  from  the  government. 
This  appears  to  be  sustained  by  what  oc- 
curred a^  the  trltl  in  the  court  below.  The 
plaintiff  was  asked  If  she  did  not  testify 
In  behalf  uf  her  brother  In  the  court  of  claims 
that  she  had  no  interest  in  the  Indian  depre-' 
datlon  claim  of  ber  brother.  She  answered: 
"Yea,  sir,  because  Don  Carlos  said  it  was 
Just  the  same,  and  he  said  that  he  was  a 
mayor-domo  of  his  and  It  was  Just  tbe  same, 
and  when  he  got  the  claim  he  says  that  your 
brother  will  give  yon  the  half."  From  this 
occurrence  it  is  evident  that  the  witness  relied 
upon  the  advice  of  Charles  W.  Lewis  In  tes- 
tifying as  the  did,  and  she  gives  It  as  the  rea- 
son why  she  so  testified.  She  appears  to  have 
been  used  by  both  of  the  defendants  for 
tbelr  own  benefit,  and  for  tbe  purpose  of  tak- 
ing such  advantage  of  ber  Ignorance  of  the 
effect  of  her  testimony  as  to  deprive  her  of 
any  rights  she  might  have  to  one-half  of  the 
proceeds  of  the  claim.  In  the  event  her  broth- 
er should  receive  the  same.  The  further  fact 
appearing  from  the  record  that  Charles  W. 
Lewis,  after  the  money  bad  been  received 
by  Juan  Padllla,  received  from  the  brother 
tbe  sum  of  $2,282.50,  which  be  knew  the 
brother  had  obligated  himself  In  writing  to 
pay  to  the  sister.  Indicates  clearly  the  pur- 
pose of  Lewis  and  Juan  Padllla,  not  only  to 
deprive  tbe  plaintiff  of  any  part  of  the  pro- 
ceeds of  ber  property,  but  cause  her  to  take 
such  action  as  would  deprive  her  of  a  rem- 
edy either  against  the  government  or  them- 
selvea  Tbat  tbe  government  was  defrauded 
does  not  appear  from  this  record,  as  it  does 
not  appear  that  the  government  paid  for  any 


more  sheep  than  were  stolen  by  the  Indian^ 
and  the  guilty  Indians  aI^e  required  to  re- 
imburse the  United  States  for  such  losses^ 
and,  while  it  Is  true  that  the  law  contem- 
plates tbat  the  claim  shall  be  filed  in  ti» 
name  of  tbe  real  owners,  that  is  a  matter  of 
procedure,  which.  If  not  raised  by  the  gov- 
ernment itself,  does  not,  under  the  circum- 
stances, constitute  a  transaction  so  tainted 
with  fraud  and  illegality  that  the  courts 
would  refuse  to  entertain  a  proceeding  to 
enforce  her  legal  rights  as  between  the  par- 
ties. The  plaintiff  being  a  woman,  and  not 
supposed  to  be  familiar  with  the  rules  of  law, 
even  If  ber  testimony  was  technically  un- 
true, and  the  government  might  proceed 
against  her  criminally,  no  question  having 
been  raised  by  the  government,  it  does  not 
appear  how  the  defendants,  whom  the  record 
shows  to  be  responsible  for  fraud,  if  such 
intervened,  should  profit  at  the  expense  of 
their  Innocent  victim,  and  thus  take  advan- 
tage of  their  own  wrong. 

The  circumstances  of  this  case,  in  our  opin- 
ion, bring  the  case  clearly  within  the  prin- 
ciple laid  down  by  the  court  in  the  case  of 
Thomas  ▼.  City  of  Richmond,  supra.  The 
case  of  Hobbs  v.  McLean,  117  U.  S.  667,  ^ 
Sup.  Ct.  870,  29  L.  Ed.  840,  seems  to  be  pre- 
cisely In  point,  and  conclusive  of  tbis  case^ 
In  that  case  one  Peck  put  In  a  bid  for  a 
contract  to  furnish  the  government  with. 
6.000  cords  of  wood  and  800  tons  of  hajL 
and,  believing  that  he  would  be  awarded  tol^ 
contract,  be  formed  a  partnership  with  Mc- 
Lean and  Harmon  for  the  purpose  of  carry- 
ing out  the  contract  be  expected  to  make. 
Peck  was  awarded  the  contract.  The  part- 
nership was  formed,  and  they  delivered  the 
wood,  which,  at  the  contract  price,  amaunted. 
to  $51,900,  but  were  prevented  from  deliver- 
ing the  hay,  as  they  claimed,  by  the  officers 
of  the  United  States.  The  government  re- 
fused to  pay  the  amount  claimed,  claiming 
damages  for  failure  to  deliver  the  hay,  but 
paid  $10,919.37.  Peck  thereupon  sued  the- 
government,  in  his  own  name,  for  $55,003.63- 
The  court  of  claims  gave  Judgment  in  favCr 
of  Peck  in  the  sum  of  $43,113.03.  While  the 
claim  was  pending.  Peck  gave  Harmon  the- 
following  evidence  of  Harmon's  Interest  Ibu 
the  claim:  "Fort  Abraham  Lincoln,  July  2^^ 
1887.  For  value  received,  I  promise  to  pay- 
Wllllam  Harmon,  or  order,  $23,000,  out  of 
moneys  I  may  hereafter  receive  on  account: 
of  my  claim  against  the  United  States  govi- 
emment,  for  contract  for  wood,  at  Tom  river^ 
on  the  Yellowstone  river.  [Signed]  O.  K^ 
Peck."  Peck  also  executed  and  delivered  ti> 
McLean,  on  the  same  day,  a  similar  pap6p, 
for  the  sum  of  $17,000.  Harmon  and  Me- 
Lean  both  testified  in  behalf  of  Peck  in  tBfe 
proceeding  for  the  enforcement  of  bis  claln^ 
and  testified  that  they  had  no  Interest,  direct 
or  Indirect,  in  the  claim  of  Peck,  except  that 
each  of  them  bad  one  of  the  notes  made  b^' 
Peck.  The  claim  of  Peck  was  allowed,  a^ 
above  stated,  notwithstanding  the  fact  tba^ 
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It  was  shown  that  these  parties  bad  an  In- 
terest In  the  proceeds  of  the  claim  against 
the  goTernment,  and  had  In  their  possession 
doenments  In  writing  by  which  Peck  admit- 
ted the  interest  of  both  Harmon  and  McLean 
in  the  proceeds  to  be  received  from  the  gov- 
ernment, very  similar,  indeed,  to  the  paper 
held  by  the  plaintiff  In  this  case.  Peck  be- 
came a  bankrupt,  and  Hobbs  was  appointed 
assignee.  Peck  died.  Hobbs  became  ad- 
ministrator of  his  estate,  and  McLean  and 
Harmon,  fearing  that  Hobbs  would  distrib- 
ute the  funds  derived  from  said  claim  among 
the  creditors  of  Peck,  filed  suit  against  Hobbs 
for  the  amount  due  them  as  surviving  part- 
ners of  Peck.  McLean  and  Harmon  recov- 
ered In  the  court  below,  and  the  Judgment 
was  affirmed,  upon  appeal,  by  the  supreme 
court  of  the  United  States.  The  supreme 
court  of  the  United  States,  in  deciding  that 
case,  considered  and  overruled  the  fourth 
assignment  of  error,  which  was  as  follows: 
"That  the  testimony  of  complainants  in  the 
court  of  claims  that  they  had  no  interest  In 
Peck's  contract  was  concluslvei."  Further 
along  In  the  ophilon,  the  court  says:  "Th'e 
next  ground  against  the  decree  of  the  cir- 
cuit court  is  that  the  court  did  not  hold  the 
plaintiffs  estopped  from  asserting  title  to  the 
fund  in  controversy,  in  the  fact  that  they 
each  testified  in  the  suit  of  Peck  against  the 
United  States,  in  which  the  fund  was  re- 
covered, tlmt  be  had  no  interest,  direct  or  in- 
direct, in  the  claim  made  by  Pecic,  except 
that  he  had  one  of  the  notes  of  the  memo- 
randum made  by  Peck,  a  copy  of  one  of 
which  has  already  I>een  given.  It  must  be 
conceded  that  the  testimony  was  evasive 
and  disingenuous,  but  it  was  not  false.  But 
admitting  that  the  testimony  was  untrue,  it 
Is  difficult  to  see  how  an  estoppel  is  raised 
which  the  defendant  can  set  up  against  a 
recovery  in  this  case  by  the  plaintiffs.  An 
equitable  estoppel  is  raised  when  there  is 
some  disposition  In  the  conduct  or  declara- 
tion of  the  party  to  be  estopped,  or  such 
gross  negligence  on  his  part  as  to  amount  to 
constructive  fraud,  by  which  another  has 
been  misled  to  bis  Injury.  If  any  estoppel 
could  be  set  up  in  this  case  by  reason  of  the 
testimony  of  the  plaintiffs,  it  would  be  one 
in  favor  of  the  United  States,  who  alone 
could  have  been  injured  by  that  testimony. 
There  is  no  proof  in  the  record  that  the  de- 
fendant was  misled  by  the  testimony  of  the 
tilalntiffs,  or  that  he  did  not  know  the  exact 
truth  when  he  took  the  proceeds  referred  to. 
fn  no  point  of  view,  therefore,  can  the  de- 
fendant assert  that  the  plaintiffs  are  estop- 
ped to  claim  the  fund  in  controversy."  "It 
is  clear  the  estoppel  could  not  be  set  up  by 
the  defendant,  for  the  evidence  was  given  on 
'his  side  of  the  controversy,  and  be  is  now  in 
possession  of  and  claims  the  funds  which 
that  testimony  aided  Peck,  whose  assignee 
!he  is,  to  recover.  There  was,  therefore,  no 
lAJury  to  defendant,  and  no  estoppel  which 
ihe  could  set  up  against  the  plaintiffs."    This 


case  seems  to  determine,  adversely  to  the  de- 
fendants, all  of  the  points  relied  upan  by 
them  to  sustain  the  Judgment  of  the  court 
below.  The  court  took  Jurisdiction  of  the 
case,  and  distributed  the  proceeds,  notwith- 
standing the  fact  that  at  the  time  the  claim 
by  Peck  was  litigated  against  the  govern- 
ment Harmon  and  McLean  were  Jointly  in- 
terested in  the  proceeds,  and  the  same  was 
proven  In  the  case;  and  also  as  to  an  estop- 
pel, if  such  is  relied  upon.  In  the  case  of 
Burck  V.  Taylor,  152  U.  S.  634,  14  Sup.  Ot 
69G,  38  L.  Ed.  578,  the  supreme  court  of  the 
United  States  define  the  meaning  of  section 
3737  of  the  Revised  Statutes  [U.  a  Comp. 
St  1901,  p.  2507]  wherein  It  Is  declared  that 
"no  contract  or  order  w  any  interest  therein 
shall  be  transferred  by  the  party  to  whom 
such  contract  or  order  is  given,  to  any  other 
party."  This  is  the  section  of  the  statute 
wlilcb  It  was  claimed  was  violated  by  Peck 
when  he  gave  McLean  and  Harmon  an  in- 
terest in  bia  contract  with  the  government 
The  court,  in  construing  the  meaning  of  that 
statute,  says:  "Interpreting  the  articles  bi 
the  light  (rf  the  statute,  as  it  is  the  duty  of 
the  court  to  do,  they  were  not  Intended  to 
transfer,  and  did  not  transfer,  to  the  plain- 
tiffs any  claim  or  demand,  legid  or  equitable, 
against  the  United  States,  or  any  right  to 
exact  payment  from  the  government  by  suit 
or  otherwise.  They  may  be  fairly  construed 
to  be  the  personal  contract  of  Peck."  So^  In 
the  case  at  bar,  the  written  instrument  givoi 
VIctoriana  Fadllla  by  Juan  PadiUa,  her 
brother,  did  not  pretend  to  transfer  to  her 
any  right  or  claim  against  the  government 
by  which  she  could  maintain  any  suit  against 
the  United  States;  but  it  was  a  promise  of 
a  purely  personal  nature,  by  which  he  agreed 
to  divide  with  her  the  proceeds  of  his  claim 
against  the  government  when  the  money 
should  be  received  by  him,  and  was  there- 
fore not  in  violation  of  the  statutes  of  the 
United  States,  as  the  government  has  no  In- 
terest in  the  distribution  of  money  paid  np- 
on  claims  adjudicated.  Brooks  v.  Martin.  2 
Wall.  70,  17  L.  Ed.  732;  McBlalr  v.  Glbbe^ 
17  How.  232,  15  L.  Ed.  132;  Armstrong  t. 
Bank,  133  U.  S.  433,  10  Sap.  Ct  450,  83  L. 
Ed.  747;  Armstrong  v.  Toler,  11  Wheat  258. 
6  L.  Ed.  468;  Planters'  Bank  of  Tennessee 
y.  Union  Bank  of  Louisiana,  16  Wall.  483, 
21  L.  Ed.  473.  The  money  was  received  hy 
Padllla  and  Lewis,  prior  to  the  commeace- 
ment  of  this  suit  and  was  recoverable  by 
the  plaintiff,  as  money  had  and  received,  to 
the  extent  of  her  interest  as  disclosed  by  the 
proof.  The  opinion  of  the  court  in  Hobba  t. 
McLean,  supra,  sets  at  rest  any  contention 
urged  in  support  of  an  estoppel  In  this  ac- 
tion. Indeed,  it  would  be  a  strange  prt^xwl- 
tloa  of  law  that  parties  were  permitted  to 
plead  an  estoppel  of  their  own  procurement 
and  manufacture,  and  such  would  be  the 
case  if  the  doctrine  of  estoppel  was  an>Ued 
In  this  case. 
Upon  the  trial  In  the  jBoiatb^ar  there 
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was  bat  one  witness  placed  upon  the  stand, 
and  that  witness  was  the  plaintiff  herself. 
All  of  ber  testimony  was  In  support  c^  her 
own  cause  of  action.  The  defendants  alleged 
In  their  answer  that  the  defendant  Juan 
Padllla  was  the  sole  owner  of  the  sheep  for 
which  the  depredation  claim  was  made,  and 
that  Vlctoriana  Padllla  never  had  or  claim- 
ed any  Interest  In  the  sheep  of  the  depreda- 
tion claim  until  Just  prior  to  the  commence- 
ment of  this  suit;  but  there  was  no  testi- 
mony offered  by  the  defendant  In  support 
of  this  allegation  of  their  answers.  All  of 
the  proof  Introduced  upon  the  trial  was  to 
the  contrary,  and  It  was  error  for  the  court 
below  to  refuse  to  hear  the  testimony  upon 
the  issue  thus  tendered  by  the  answer,  un- 
less the  plaintiff,  on  the  facts  shown,  was 
wholly  without  remedy,  for  the  reason  above 
stated.  Having  arrived  at  the  conclusion, 
upon  the  facts  shown,  that  the  plaintiff  was 
not  without  a  remedy,  it  follows  that  the 
court  erred  in  disposing  of  the  case  and  ren- 
dering Jndj^ment  of  dismissal  irior  to  the 
hearing  of  testimony  upon  the  other  Issues 
tendered  by  the  answers. 

TI>e  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court  of  the  Second  Judicial  district, 
with  Instructions  to  grant  a  new  trial  and 
proceed  In  accordance  with  the  view*  herein 
expressed. 

MILLS,  0.  J.,  and  PAREBR.  BAKER,  and 
McMillan,  JJ.,  concur. 


LEWIN80N  V.  FIRST  NAT.  BANK  OF  AL- 
BUQUERQUE.* 
(Supreme  Oonit  of  New  Mexico.     Aug.  28, 
1002.) 

PARTNERSHIP-JDDGMENT— MEMBERS  NOT 
PARTIES— NEW  ACTION. 

I.  Under  Comp.  Laws  N.  M.  9  204.3,  providing 
that  a  Judgment  afcalDst  a  partnership  may  be 
enforced  axaiast  the  property  of  members  who 
were  parties  to  the  action,  "bat  a  new  action 
may  be  broni;bt  against  the  other  members  in 
the  original  canse  of  actloo,"  a  Judgment  ren- 
dered against  a  partnership.  In  an  action  to 
which  only  one  of  the  members  was  a  party, 
will  not  form  the  basis  of  a  suit  against  the 
other  member;  the  proper  proceeding  being  "a 
new  action"  on  the  original  cause  of  action. 

Error  to  district  court,  Bernalillo  county; 
before  Justice  J.  W.  Crumpacker. 

Action  by  the  First  National  Bank  of  Al- 
buquerque against  Sussman  Lewlnson.  From 
«  Judgment  In  favor  of  plaintiff,  defendant 
brings  error.    Reversed. 

Tbis  action  was  brought  by  the  First  Na- 
tional Bank  of  Albuquerque  against  Sussman 
Lewlnson.  as  a  member  of  the  Arm  of  Lesser 
4e  Lewlnson,  to  recover  upon  two  Judgments 
tai  the  same  action,— one  for  $3,200.50,  recov- 
ered by  said  bank  against  Lesser  &  Lewln- 
son (HI  the  14th  day  of  April.  1808,  and  the 
other  for  $111.80,  recovered  on  the  20th  day 
•f  August,  1800,  for  costs  on  proceedings  in 
*R6bearlns  denied  Janoary  U,  1901. 


error.  It  appears  that  no  part  of  either  (rf 
said  Judgments  bad  been  paid,  except  the 
simi  of  $23.85,  and  that  Lewlnson  Is  the  Jun- 
ior member  of  the  firm  of  Lesser  &  Lewln- 
son. Plaintiff  prays  judgment  against  de- 
fendant Lewlnson  for  the  amount  of  sold  two 
Judgments.  Defendant  demur»— First,  be- 
cause the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  sec- 
ond, because  the  Judgment  sued  upon  does 
not  constitute  a  canse  of  action  against  the 
defendant;  third,  because  It  appears  upon  the 
face  of  the  complaint  that  the  plaintiff  has 
exhausted  bis  remedy  upon  the  original  obli- 
gation, and  that  it  is  merged  in  the  Judgment 
set  up  as  a  cause  of  action  in  this  case:  and, 
fourth,  for  other  good  and  sufficient  reasons 
appearing  upon  the  face  of  the  record.  On 
hearing,  defendant's  demurrer  was  overruled, 
and  Judgment  rendered  In  favor  of  plaintiff 
and  against  defendant  Sussman  Lewlnson  for 
the  sum  of  $3,606.56.  Defendant  thereupon 
sued  out  a  writ  of  error  from  this  court 
The  cause  is  now  here  for  consideration. 

W.  B.  Childers,  for  plaintiff  In  error.  Mc- 
MlUen  &  Reynolds,  for  defendant  in  error. 

McMillan,  J.  (after  stating  the  facts). 
The  common-law  rule  of  the  liability  of  part- 
ners has  been  modified  by  statute  In  this  ter- 
ritory. Conip.  Laws  N.  M.  t  2043,  provides 
as  follows:  "Suits  may  be  brought  by  or 
agahist  a  partnership  as  such,  or  against  all 
or  either  of  the  Individual  members  thereof; 
and  a  Judgment  against  the  firm  as  such  may 
be  enforced  against  the  partnership's  prop- 
erty, or  that  of  such  members  as  have  ap- 
peared or  been  served  with  summons;  but  a 
new  action  may  be  brought  against  the  other 
members  in  the  original  cause  of  action. 
When  the  action  Is  against  the  partnership  as 
such,  service  of  summons  on  one  of  the  mem- 
bers, personally,  shall  be  sufficient  service  on 
the  firm."  We  infer  that.  In  the  action 
brought  by  the  bank  against  the  copartnei^ 
ship,  process  was  served  on  the  defendant 
Lesser,  although  It  does  not  so  appear  as  a 
fact  alleged  In  the  complaint  In  this  action. 
The  plaintiff  had  a  right  to  prosecute  his  ac- 
tion In  this  manner,  and  the  Judgment  recov- 
ered would  be  a  lien  upon  and  could  be  en- 
forced against  the  partnership  property,  and 
also  against  the  property  of  the  copartner. 
Lesser.  This  action  Is  to  extend  the  lien 
of  these  Judgments  against  the  property  of 
the  copartner.  Lewlnson,  by  bringing  suit  up- 
on the  Judgments,  and  not  upon  the  original 
cause  of  action.  This  cannot  be  done.  Un- 
der the  statute  the  defendant  I^ewlnson  is  en- 
titled to  his  day  In  court  to  present  any  de- 
fense which  he  may  have  to  the  original 
cause  of  action.  Indeed,  the  statute  specific- 
ally  provides  that  "a  new  action  may  be 
brought  against  the  other  members  In  the 
original  cause  of  action."  In  this  action  the 
defendant  Lewlnson  could  not  present  any 
defense  to  the  original  cause  of  action,  and 
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was  left  Bolely  to  present  such  questions  In 
defense  as  might  affect  tUe  Jurisdiction  ol 
the  court  and  the  regularity  of  the  proceed- 
ings In  the  action  In  which  the  two  judgments 
In  question  were  recovered.  Under  our  stat- 
ute, the  default  of  an  Insolvent  partner,  by 
which  Judgment  Is  recovered  against  bis  firm, 
cannot  cut  off  the  right  of  defense  on  the  mer- 
its of  bis  solvent  copartner  in  an  action 
against  him  upon  any  claim  made  against 
the  copartnership,  whereby  It  Is  sought  to  ex- 
tend the  Hen  of  such  Judgment  to  the  Individ- 
ual property  of  the  solvent  partner. 

We  are  therefore  of  the  opinion  that  the 
first  and  second  grounds  of  demurrer  are  well 
taken,  and  should  have  been  sustained.  The 
Judgment  Is  therefore  reversed,  and  the  cause 
remanded  to  the  district  court  of  Bernalillo 
county,  to  be  there  proceeded  with  according 
to  law. 

illl.LS.  C.  3.,  and  McFIE,  PARKER,  and 
BAKBll,  33.,  concur. 


LINDATJER  MERCANTILE  CO.  T.  BOYD 
et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  28, 
1902.) 

RES   JDDICATA-LIMITATIONS-RESIDENCB. 

1.  lu  order  to  make  a  plea  of  res  judicata  ef- 
fective, there  tDust  be  at  least  the  concurrence 
of  two  tbiDKs:  First,  identity  of  the  subject- 
matter;   second,  identity  of  persons  and  parties. 

2.  In  order  to  come  within  the  exception,  and 
to  prevent  the  ranninn  of  the  statutes  of  limita- 
tion (section  2921,  0>mp.  Laws  1897).  the  de- 
fendant must  be  a  resident  of  the  territory  at 
the  time  the  cause  of  action  accrues,  and  depart 
thereafter. 

(Syllabus  by  the  C!ourt) 

Apiteal  from  district  court.  Grant  county; 
before  Justice  Frank  W.  Parker. 

Action  by  the  Llndauer  Mercantile  Compa- 
ny against  John  J.  and  J.  O.  D.  Boyd.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Judgment  for  defendants. 

This  cause  was  commenced  In  the  district 
court  of  Grant  county,  N.  M.,  on  the  31st  day 
of  May,  18!}8,  and  was  an  action  by  appellee 
against  appellants  upon  a  promissory  note 
in  writing.  In  words  and  figures  as  follows: 
"11,881.60.  Deming,  New  Mexico.  May  4, 
1891.  One  day  after  date,  singly  and  sepa- 
rately, we  promise  to  pay  to  the  order  of 
Llndauer.  Wormser  &  Oo.  the  sum  of  one 
thousand,  eight  hundred  and  eighty-four  and 
BB/ioo  dollars,  with  Interest  at  the  rate  of 
ten  per  cent  per  annum  from  date  until 
paid,  for  value  received.  And  In  case  that 
legal  proceedings  may  be  instituted  for  the 
collection  of  this  note,  either  In  whole  or  In 
part,  we  promise  to  pay  the  additional  sum 
of  ten  per  cent  on  whatever  amount  may 
remalu  due  and  unpaid,  and  to  pay  attor- 
ney's fees  In  case  of  suit  as  aforesaid.  [Sign- 
ed]   John  J.  Boyd.    J.  G.  0.  Boyd,"— which 

f  1.  See  Judgmeot,  vol.  M.  Cent  Dig.  ii  1080,  1098. 


note  was  duly  Indorsed  to  the  Llndauer  M»- 
cantlle  (Company.  At  the  time  of  the  ex- 
ecution of  the  note  the  makers  were  at  Dem- 
ing, N.  M.  Prior  to,  at  the  time  of,  and 
ever  since  the  execution  of  the  note,  the 
makers  of  the  same  were  and  have  been  non- 
residents of  New  Mexico.  To  the  cause  of 
action  there  were  Interposed  two  defenses: 
Res  Judicata  and  the  statute  of  limitations. 
In  support  of  defendants'  (appellants')  plea 
of  res  Judicata,  appellants  Introduced  the 
following  part  of  the  record  of  the  court  of 
letters  of  the  Bravos  district,  state  of  Chi- 
huahua, republic  of  Mexico: 

"Petition.  To  the  Citizen  Judge  of  the 
First  Instance:  Felipe  Seijas,  a  lawyer  of  le- 
gal age  and  a  resident  citizen  of  the  city,  of 
what  Is  known  as  'Juarez  Ward,'  and  attor- 
ney In  fact  for  Mr.  Siglsmund  Llndauer,  and 
also  of  Messrs.  Llndauer,  Wormser  &  Ck>..  as 
witnessed  by  the  Inclosed  power  of  attorney 
In  due  form  granted  me,  very  respectfally 
represents:  That  on  the  first  day  of  April, 
1890,  Mr.  Siglsmimd  Llndauer  entered  into  a 
contract  with  Mr.  John  J.  Boyd,  wblcb  con- 
tract was  legally  made  out  at  El  Paso,  Tex- 
as, before  A  notary  public  of  said  city  by 
the  name  of  A.  J.  Blackburn;  and  Inasmuch 
as  said  contract  had  to  be  carried  out  in  all 
its  parts  In  this  country  the  same  bad  to  be 
filed  and  recorded  In  the  notary's  office  in 
this  city;  and  after  complying  with  the  re- 
quirements of  the  law  to  that  end  your  hon- 
or designated  Notary  Miguel  Zubla  to  record 
said  contract  and  the  same  Is  hereby  en- 
closed, comprising  ten  legal  leaves  of  writ- 
ten matter.  By  the  terms  of  this  contract 
Mr.  Siglsmund  Llndauer  aforesaid  covenants 
and  agrees  to  guaranty  the  payment  of  Mr. 
Boyd's  debts.— that  Is,  to  pay  the  debts  owed 
by  Mr.  Boyd  to  his  dlvera  credltora.  In  or- 
der and  for  the  better  performance  of  this 
covenant,  Mr.  Llndauer  was  authorized  to 
dispose  of  as  much  as  nine  thousand  (9,000) 
head  of  cattle  of  the  property  of  Mr.  Boyd, 
who  also  authorized  Mr.  Llndauer  to  sell  the 
suld  cattle  In  whole  or  in  part  at  the  high- 
est possible  price,  until  all  his  debts  were 
paid  In  full,  Mr.  Llndauer,  meanwhile,  being 
directly  responsible  to  Mr.  Boyd's  creditors 
and  for  debts  of  all  kinds.  Furthermore. 
Mr.  Boyd  agreed  to  reimburse  and  pay  back 
to  Mr.  Siglsmund  Llndauer  the  several 
amounts  of  money  advanced  to  Mr.  Boyd 
for  maintaining  and  carrying  out  bis  busi- 
ness, and  in  said  contract  Mr.  Siglsmund 
Llndauer  also  agreed  to  pay  to  the  firm  of 
LIndauw,  Wm-mser  &  Ck>.,  of  which  be  Is  a 
member,  the  debt  owed  by  Boyd  to  the  said 
firm.  AH  these  assumed  debts  amount  to 
ten  thousand  ($10,000)  dollars  in  United 
States  gold  coin,  according  to  Mr.  Boyd's  own 
estimate  In  the  aforesaid  contract  of  April 
Ibt,  1890,  besides  a  balance  of  four  thousand 
uiid  five  hundred  ($4,500)  doHara  due  and  un- 
paid, which  my  clients  make  It  shown  in  a 
liquidated  account  Is  not  filed  herein,  be- 
cause I  have  asked  for  it  at^^enUag^  New 
Oigitized  by  VjOOy  It 
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Mexico^  irbere  It  originated,  and  has  not 
rtiiobed  me  yet;  and  It  will  be  impossible 
to  bave  It  witbln  tbe  tbree  days'  time  allow- 
ed me  by  law  pending  tbe  precautionary  pro- 
ceedings taken  in  regard  to  Mr.  Boyd's  prop- 
erty; but  I  assure  your  bonor  tbat  said  liq- 
uidated account  will  be  filed  In  court  Just  as 
soon  as  it  reacbes  me.  My  client  bas  com- 
plied wltb  all  tbe  obligations  Imposed  upon 
blm  by  tbe  contract  aforesaid;  be  paying, 
among  otber  debts,  tbat  of  Mr.  S.  H.  Cavitt, 
wbuse  legal  representatives  received  In  pay- 
ment of  said  debt  tbree  tbousand  six  hun- 
dred and  fifty  (3,(!50)  head  of  cattle,  tbe  re- 
ceipt of  wbicb  will  be  filed  in  tbis  case  at 
some  future  time,  not  doing  so  at  present 
because  of  the  same  reason  already  men- 
tioned in  regard  to  the  liquidated  account 
Mr.  Boyd  on  his  part  bas  not  complied  with 
tbe  terms  of  tbe  contract,  inasmuch  as  he 
haK  not  fully  paid  the  amount  due  the  firm 
of  Llndauer,  Wormser  &  Co.,  nor  has  he  re- 
imbursed or  paid  Mr.  Siglsmund  Llndauer 
the  expense  be  bad  to  defray  out  of  his 
pocket,  incidental  to  tbe  settlement  of  Mr. 
Boyd's  business  according  to  contract  The 
failure  on  tbe  part  of  Mr.  Boyd  to  comply 
with  tbe  terms  of  the  aforesaid  contract  com- 
pels me  to  bring  him  before  the  court,  suing 
bim  for  tbe  sum  of  four  thousand  and  five 
hundred  (|4.500)  dollars  In  United  States 
gold  coin,  or  its  equivalent  in  Mexican  mon- 
ey, as  also  for  the  interest  accruing  thereon, 
costs  of  suit,  and  damages  already  suffered 
and  to  be  suffered  during  tlie  pendency  of 
tbis  suit,  which  is  based  on  tbe  following 
facts,  viz.:  First  Mr.  John  J.  Boyd  entered 
into  a  contract  with  Mr.  Siglsmund  Llndauer 
on  April  1st  1890,  which  was  acknowledged 
by  A.  J.  Blackburn,  a  notary  public  of  El 
Pnso.  Texas.  Second.  According  to  tbe 
aforementioned  contract  Mr.  Siglsmund 
IJndaner  guarantied  to  pay  all  tbe  debts  of 
Mr.  Boyd.  Third.  Mr.  Boyd,  in  compliance 
with  said  contract  must  pay  Mr.  Siglsmund 
Llndauer.  and  tbe  firm  of  Llndauer,  Wormser 
&  Go.,  tbe  amounts,  either  in  money  or  oth- 
erwise, paid  by  both  tbe  aforesaid  parties  to 
carry  on  Mr.  Boyd's  business,  which  makes  a 
total  debt  of  ten  thousand  ($10,000)  dollars 
in  United  States  gold  coin,  according  to  Mr. 
Boyd's  own  statement  in  the  contract  afore- 
said. Fourth.  Mr.  Boyd,  so  far,  bas  paid 
part  of  tbe  ten  thousand  dollars  referred  to, 
but  still  owes  a  balance  of  four  thousand  five 
hundred  ($4,500.00)  dollars  In  American  mon- 
ey, wbicb  remains  due  and  unpaid.  Fifth. 
According  to  article  1392  of  tbe  Civil  Code, 
'a  contract  compels  tbe  parties  so  making 
It  to  comply  with  the  conditions  and  terms 
entered  Into,  and  expressly  specified  therein, 
wbicb '  In  their  nature  conform  with  good 
faith,  usage  and  tbe  law.' 

"Now,  therefore,  having  already  stated  my 
reasons  for  this  suit,  and  in  conformity  wltb 
article  471  of  the  Code  of  Civil  Procedure,  I 
hereby  pray  that  you  cite  Mr.  John  J.  Boyd 
to  appear  lu  your  court  In  this  civil  suit 


and  make  bim  pay  the  aforesaid  amount  of 
money  wbicb  be  owes,  and  the  costs  and 
damages  of  tbe  suit,  as  he  Is  compelled  to 
do  according  to  bis  contract  of  tbe  1st  of 
April,  1880,  referred  to,  and  also  for  tbe  in- 
terest of  said  debt  And  In  conformity  with 
article  75,  section  8,  of  the  aforesaid  Code  of 
Civil  Procedure,  I  herewith  enclose  a  copy 
of  the  document  in  wbicb  I  base  my  suit 
asking  and  praying  your  lionor  tbat  Inas- 
much as  Mr.  Bo.vd  resides  in  the  Hacienda 
of  Carreta  In  the  municipullty  of  Janor, 
this  district,  yon  may  set  the  time  for  tbe 
appearance  of  Mr.  Boyd  to  answer  tbis  suit 
according  to  article  477  of  tbe  aforesaid  Code. 
And  your  petitioner  will  ever  pray. 

"C.  Juarez.  Octo.  9,  1891. 

"[Signed]  Felipe  Seljas,  Rubric." 

"Felipe  Slejas,  lawyer  of  legal  age,  and 
attorney  in  fact  of  Mr.  Siglsmund  Llndauer, 
and  Llndauer,  Wormser  &  Co.,  In  tbe  suit 
brought  by  them  against  Messrs.  John  J. 
Boyd  and  J.  G.  D.  Boyd,  most  respectfully 
represent  to  your  bonor  tbat,  being  within 
tbe  probatory  time.  It  is  convenient  to  the 
Interests  of  my  client  to  bave  the  papers 
herewith  inclosed  filed  and  of  record  In  tbis 
case,  which  papers  are  hereby  marked  Nos. 
1,  2,  3,  and  4." 

The  paper  here  referred  to  as  Exhibit  No. 
1  is  tbe  identical  note  sued  on  In  tbis  cause, 
and  the  appellants  in  tbis  case  were  called 
upon  by  the  plaintiff  in  said  suit  in  the  re- 
public of  Mexico  to  prove  the  execution  of 
this  note,  which  was  indorsed  in  blank  by  tbe 
pa.vces,  Llndauer,  Wormser  &  Co. 

"(16)  It  appearing  to  the  court  that  the 
ownership  of  tbe  promissory  note  signed  J.  J. 
Boyd  and  J.  G.  D.  Boj-d  has  not  been  proven, 
because  the  same  Is  simply  Indorsed  in  blank, 
and  tbe  name  of  the  payee  not  given,  tbe 
person  claiming  ownership  of  said  note  (since 
tbe  signature  in  said  note  was  recognized 
by  one  of  the  parties  signing  and  no  objection 
to  Its  validity  made  by  the  defendant)  has 
tbe  right  to  collect  the  same  (or  enforce  its 
collection),  according  to  'articles  497  and  549 
of  the  Commercial  Code. 

"(17)  It  Is  evident,  beyond  any  reasonable 
doubt,  that  the  defendant  in  tbis  suit  is  not 
liable,  because  tbe  plaintiffs  have  not  made 
a  case  against  him. 

"Therefore,  in  consideration  of  tbe  above, 
tbe  legal  propositions  referred  herein,  it  Is 
tbe  order,  Judgment  and  decree  of  tbe  court: 
First  Judgment  is  hereby  rendered  for  John 
J.  Boyd  in  the  suit  brought  against  him  by 
lawyer  Felipe  Seljas,  as  tbe  attorney  in  fact 
of  Messrs.  Undauer,  Wormser  &  Co.  and  Sig- 
lsmund Llndauer,  on  tbe  9tb  day  of  October, 
1801,  in  which  be  sues  for  tbe  payment  of 
$4,500.<X)  In  American  money.  Second.  No 
Judgment  is  hereby  rendered  against  either 
party  for  costs.  Third.  The  party  or  parties 
entitled  to  receive  payment  on  the  note 
sigucd  at  Deming,  New  Mexico,  by  J.  J.  Buyd 
and  J.  G.  D.  Boyd,  on  tbe  4th  day  of  May, 
1891.  are  at  liberty  t<t.d(j^s^^'y(^oOgle 
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It  was  admitted  by  the  parties  tliat  said 
court  of  letters  was  a  court  of  general  Jurfs- 
diction,  and  that  the  republic  of  Mexico 
gives  full  faith  and  credit  to  Judgmente  ren- 
dered in  courts  of  general  Jurisdiction  in  the 
United  States.  The  learned  Judge  before 
whom  this  cause  was  tried,  without  the  in- 
tervention of  a  Jury,  found  for  the  appellee, 
and  assessed  its  damage  at  ^,344.20,  with 
Interest  on  $3,949.20  from  June  21.  1900,  at 
12  per  cent  per  annum.  There  was  a  prayer 
for  an  appeal,  and  an  order  allowing  the 
same. 

Freeman  &  Cameron,  for  appellants.  S.  M. 
Asheufelter,  for  appellee. 

BAKER,  J.  (after  stating  the  facts).  There 
are  two  propositions  presented  in  this  case: 
First,  Is  the  action  in  the  court  of  letters  res 
Judicata?  and,  second,  was  the  cause  of  ac- 
tion barred  by  the  statute  of  limitations? 

To  make  a  matter  res  judicata,  there  must 
be  a  concurrence  of  the  four  conditions  fol- 
lowing, viz.:  First,  Identity  of  the  subject- 
matter;  second,  identity  of  cause  of  action; 
third,  identity  of  persons  and  parties;  and, 
fourth.  Identity  in  the  quality  of  the  persons 
for  or  against  whom  claim  Is  made.  21  Am. 
&  Eng.  Enc.  Law  (1st  Ed.)  227.  This  seems 
to  be  so  elementary  that  It  does  not  require 
further  citation.  However,  notes  to  the  cita- 
tion are  very  full  and  clear.  It  will  be  ob- 
served by  a  reading  of  the  petition  In  the 
court  of  letters  that  that  suit  was  upon  a  con- 
tract between  Sigismund  LIndauer  and  John 
J.  Boyd,  wherein  the  said  LIndauer  covenant- 
ed and  agreed  to  pay  the  debts  of  Mr  Boyd; 
and  the  contract  also  authorized  Mr.  LIndau- 
er to  dispose  of  a  large  number  of  cattle,  etc. 
The  petition  being  the  only  pleading  brought 
to  this  court,  we  can  only  anticipate  that 
there  was  a  denial  of  the  facts  in  the  peti- 
tion, or  a  confession  of  them.  The  Judgment 
by  the  court  of  letters.  If  there  was  a  Judg- 
ment, could  be  no  broader  than  the  issue 
presented  by  the  pleadings.  It  will  be  ob- 
served that  the  note  In  controversy  In  this 
case  was  In  no  wise  a  part  of  the  issue  pre- 
sented by  the  pleadings  In  the  court  of  let- 
ters. The  plea  of  res  Judicata  Is  not  within 
the  requirements  to  make  the  matter  pleaded 
res  Judicata.  We  are  of  the  opinion  that  the 
records  of  the  court  of  letters  do  not  show  a 
former  adjudication  of  the  subject-matter  or 
of  the  parties,  even  If  there  had  been  a  final 
Judgment  la  the  court  of  letters,  which  It  is 
not  necessary  for  us  to  decide.  The  trial 
court  committed  no  error  In  excluding  the 
plea  as  res  judicata. 

Was  the  cause  of  action  barred  by  the 
statute  of  limitations?  The  agreed  facts  are 
as  follows:  At  the  date  of  the  execution  of 
this  note,  and  ever  since,  John  J.  Boyd  has 
been  a  resident  of  the  republic  of  Mexico,  and 
J.  O.  D.  Boyd,  a  resident  of  the  state  of  Tex- 
as; but  these  parties  were  in  Deming,  N.  M., 
when  this  note  was  made.    Our  statute  pro- 


vides (section  2913,  Code  Civ.  Proc;  Comp. 
Laws  1897):  "The  following  suits  or  actions 
may  be  brought  within  the  time  hereinaftor 
limited,  respectively,  after  their  causes  ac- 
crue, and  not  afterwards,  except  when  other- 
wise specially  provided."  Section  2915  pro- 
vides: "Those  [causes  of  action]  founded  up- 
on any  •  •  •  promissory  note.  •  •  • 
within  six  years."  Were  this  all  the  statute 
law  on  the  subject.  It  is  obvious  appellee's 
cause  of  action  was  barred  when  action  was 
commenced.  It  will  be  remembered  that  the 
note  was  dated  May  4,  1S91,  due  on  the  day 
after  date,  and  this  action  commenced  on 
May  31,  ISOS,  more  than  six  years  having 
elapsed  after  the  maturity  of  the  note  before 
the  cause  of  action  accrued.  The  appellee 
contends  that  by  virtue  of  section  2921,  Code 
Civ.  Proc.  Oomp.  Laws  1807,  and  the  facts  In 
this  case,  this  cause  of  action  was  taken  out 
of  the  general  statute  of  limitations.  Section 
2921,  supra,  reads  as  follows:  "If.  after  a 
cause  of  action  accrues,  a  defendant  removes 
from  the  territory,  the  time  during  whlcb  be 
shall  be  a  non-resident  of  the  territory  shall 
not  be  Included  in  computing  any  of  the  peri- 
ods of  limitation  above  provided."  To  bring 
this  cause  within  the  exception.  It  must  ap- 
pear, first  that  at  the  time  the  cause  of  ac- 
tion accrued  the  appellants  were  residents 
of  this  territory;  and,  second,  that  thereafter 
they  departed  therefrom.  Embrey  t.  Jeml- 
son,  131  U.  S.  336,  9  Sup.  Ct  776.  33  L.  Ed. 
172.  This  was  an  action  upon  contract.  The 
defendant  pleaded  the  statutes  of  limitations 
and  other  defenses,  alleging  that  the  cause  of 
action  did  not  accrue  within  five  years  next 
before  the  commencement  of  suit  that  being 
the  time  within  whlcb.  by  the  general  stat- 
utes of  limitation  of  Virginia,  actions  of  this 
kind  must  be  brought  "To  this  plea  the 
plaintiff  replied  specially  that  be  ought  not  to 
be  bound  by  anything  therein  alleged,  be- 
cause when  •  •  •  the  causes  of  action  in 
the  declaration  mentioned  accrued  to  him" 
the  defendant  had  before  resided  in  the  state 
of  Virginia,  and  by  departing  without  the 
same  obstructed,  etc.  The  defendant  rejoined 
that  the  plaintlflF  ought  not  by  reason  of  any- 
thing In  the  replication  alleged,  to  have  and 
maintain  his  action,  because  by  his  removal 
from  the  state  of  Virginia  and  det>artlng 
without  the  same,  as  alleged,  he  did  not  ob- 
struct the  plaintiff  in  the  prosecution  of  bis 
suit  upon  the  alleged  causes  of  action  in  tbe 
declaration  mentioned,  because  such  removal 
occun-ed  in  the  year  1859,  a  long  time  before 
any  of  the  alleged  causes  of  action  existed  or 
accrued,  and  that  when  said  causes  of  action 
accrued  to  the  plaintiff  the  defendant  was. 
and  still  considers  himself,  a  citizen  of  tbe 
state  of  Ix>ui8lana.  Upon  plaintiff's  biotlon 
the  rejoinder  of  tbe  defendant  was  rejected 
upon  the  ground  that  tbe  above  section  ex- 
cepted from  tbe  general  act  of  limitations  ■ 
case  In  which  the  cause  of  action  accrued 
against  a  person  previously,  no  matter  bow 
long  before,  residing  io  Virginia,  although  be 
Digitized  by  VjOOQ  [C 
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may  hare  left  the  state  before  the  contract 
sued  npon  was  made,  and,  therefore,  before 
any  cause  of  action  thereon  accrued.  Mr. 
Jnstlce  Harlan,  speaking  for  the  court,  said: 
"We  are  of  the  opinion  that  the  rejoinder  to 
plaintiff's  replication  to  the  plea  of  llmlta- 
tlona  was  improperly  rejected.  It  shows  upon 
Its  face  that  the  defendant's  removal  from 
Virginia  occurred  nearly  twMity  years  be- 
fore the  contract  In  question  was  made,  and 
that  when  the  plalntlfTs  causes  of  action  ac- 
crued he  was  not  a  citizen  or  resident  of 
Tlrglula,  but  of  Louisiana."  The  court  fur- 
ther says:  "The  statute,  so  far  as  It  relates 
to  obstructions  caused  by  the  defendant  har- 
tag  departed  from  the  state,  means  that  being 
a  resident  of  Virginia  when  the  cause  of  ac- 
tion accrues  against  him.  and  being  then 
suable  in  that  state,  the  defendant  shall  not, 
in  computing  the  time  in  which  he  must  be 
sued,  have  the  benefit  of  any  absence  caused 
by  his  departure  after  such  right  of  action 
accrued,  and  before  the  expbratlon  of  the  pe- 
riod limited  for  the  bringing  of  suit  The 
plaintiff  was  at  liberty  to  sue  the  defendant 
whenever  lie  could  find  him."  The  statute 
of  Virginia  in  force  at  the  time  the  case  of 
Embrey  v.  Jemlson  was  brought  is  as  fol- 
lows: "Where  any  such  right  as  is  men- 
tioned In  this  chapter  shall  accrue  against  a 
person  who  bad  before  resided  in  this  state. 
If  such  person  shall  be  departing  without 
the  same,  or  by  absconding  or  by  concealing 
himself,  or  by  any  other  Indirect  ways  or 
means,  obstruct  the  prosecution  of  such  right 
•  •  •  the  time  that  such  obstruction  may 
have  continued  shall  not  be  computed  as  any 
part  of  the  time  within  which  the  said  right 
might  or  ought  to  have  been  prosecuted." 
Code  187S,  p.  10(^  (  20.  The  opinion  of  the 
supreme  court  In  Embrey  v.  Jemlson,  supra, 
fixes  the  date  of  the  accrual  of  the  cause  of 
action  as  the  point  of  time  when  the  defend- 
ant must  be  a  resident  of  the  state  of  Vir- 
ginia to  bring  him  within  the  exception. 
While  the  Virginia  statute  is  not  like  the  stat- 
ute of  Xew  Mexico,  yet  the  essential  thing, 
as  to  the  whereabouts  of  the  defendant  at 
the  time  the  cause  of  action  accrues,  Is  the 
same;  In  other  words,  the  defendant  must  be 
within  the  Jurisdiction  of  the  court,  and  su- 
able at  and  prior  to  the  time  of  bis  depart- 
ure. In  order  to  set  the  statute  of  limitations 
In  motion,  and  if  he  were  not  within  the 
Jurisdiction  of  the  court— that  Is,  within  the 
territory— at  the  time  the  cause  of  action  ac- 
crued, he  was  not  within  the  exception: 
hence  the  application  of  the  general  statutes 
of  limitation.  The  statute  of  West  Virginia  Is 
identical  with  that  of  Virginia,  and  the  court 
«f  West  Virginia,  in  Walsh  v.  Schilling,  10 
S.  El  54,  sustains  this  position.  In  On*  v. 
Wllmarth,  »5  Mo.  212,  8  S.  W.  258,  the  court 
construed  the  following  statute  (section  3236, 
Rer.  St  Mo.  1879):  "If  at  any  time  when 
any  cause  of  action  hereafter  specified  ac- 
crues against  any  person  who  is  a  resident 
-of  tbls  state,  and  he  Is  absent  therefrom. 


such  action  may  be  commenced  within  the 
times  herein  respectively  limited  after  the  re- 
turn of  such  person  into  the  state,  and  if 
after  such  cause  of  action  shall  have  accrued 
such  person  depart  from  and  reside  out  of 
this  state,  the  time  of  bis  absence  stiall  not 
be  deemed  or  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  such  ac- 
tion." Referring  to  the  second  clause  of  the 
section,  the  court  said:  "That  clause  •  •  • 
has  no  application  to  a  case  where  the  de- 
fendant was  a  nonresident,  when  the  cause 
of  action  accrued."  In  Zoil  v.  Carnatian,  83 
Mo.  42,  the  court  said  that  "to  bring  a  case 
within  this  exception,  the  proof  should  show 
two  facts:  First  that  at  the  time  the  cause 
of  action  accrued  the  debtor  was  a  resident 
of  this  state;  and,  second,  that  thereafter  he 
departed  from  and  resided  out  of  the  state. 
This  is  clearly  the  meaning  of  the  clause  In 
question,  for  the  whole  section  proceeds  upon 
the  hypothesis  that  the  debtor  was  a  resident 
of  this  state  when  the  cause  of  action  ac- 
crued." Reading  the  last  clause  of  section 
S236  of  the  Missouri  statute,  and  section  2921 
of  our  statute,  supra.  It  will  be  observed  that 
as  to  the  time  that  the  defendant  must  be 
In  the  territory  or  state,  and  the  departure 
therefrom  In  order  to  bring  the  case  within 
the  exception,  they  are  Identical  In  meaning. 
It  would  seem  as  though  the  legislature 
which  prepared  the  bill  of  which  section 
2921  Is  a  part  took  It  bodily  from  the  last 
clause  of  section  3236  of  the  Missouri  statute, 
clothing  it  in  different  words.  Huff  ▼.  Craw- 
ford, 88  Tex.  368,  30  S.  W.  546,  81  8.  W.  614, 
53  Am.  St  Rep.  763;  10  Am.  &  Eng.  Enc. 
Law  (2d  Ed.|  229.  In  Stern  v.  I^ates,  9  N. 
M.  291,  50  Pac.  325,  we  are  confronted  with 
the  following  language:  "The  phrases  used 
in  this  section  with  respect  to  a  defendant 
removing  from  the  territory,  and  excluding 
the  time  while  he  Is  a  nonresident  are  mean- 
ingless, and  cannot  apply  to  foreign  Judg- 
ment debtors."  Tbls  language  refers  to  sec- 
tion 21)21,  supra.  The  case  of  Stem  v.  Bates, 
supra,  was  a  suit  upon  a  foreign  Judgment 
and,  If  the  learned  Judge  used  the  expression 
that  the  phrase  referred  to  In  section  2921 
was  meaningless  as  applicable  to  the  facts 
In  that  case,  we  can  pass  the  matter  by;  but 
If  the  expression  is  Intended  to  mean  gener- 
ally that  the  phrases  "with  respect  to  a  de- 
fendant removing  from  the  territory,  and  ex- 
cludbig  the  time  while  he  is  a  nonresident 
are  meaningless,"  Xbea  we  cannot  agree. 
There  Is  no  ambiguity  in  the  language  used 
in  section  2921  of  our  statutes.  The  bin- 
gtiage  is  in  common  words,  clear  and  explicit 
Whether  or  not  it  Is  a  Just  or  wise  law,  it 
is  not  for  as  to  say.  It  Is  not  for  the  court 
to  legislate,  nor  Is  It  for  the  court  to  repeal 
legislative  enactments.  'VN'hlle  the  court  hat 
the  physical  power  to  annul  legislative  enact- 
ments. It  has  no  legal  or  moral  right  so  to 
do,  and  such  assumption  of  authority  is  thor- 
oughly obnoxious  to  our  form  of  government, 
and  ought  never  to  be  Indulged  In.  We  Aust 
■igitized  by  VjOOQ  [c 
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orcrrule  tbe  case  of  Stern  t.  Bntes  or  Embrey 
V.  JemiBon,  supra.  It  Is  better  tbat  we  lay 
aside  our  pride  aud  overrule  our  own  court, 
rather  tban  attack  tbe  highest  tribunal  in  the 
land. 

For  the  reason/!!  given,  the  court  Is  of  the 
opinion  tbat  tbe  said  note  sued  upon  was 
barred  by  tbe  statutes  of  limitation  when 
sued  upon.  It  being  agreed  and  stipulated 
by  the  parties  tbat,  if  the  court  should  so 
hold,  final  Judgment  should  be  entered  in 
this  court,  it  is  therefore  ordered  and  ad- 
Judged  by  the  couit  tbat  Judgment  be  entered 
in  this  court  for  appellants  and  for  tbtir 
costs. 

MILLS,  C.  J.,  and  McFIB  and  McMILLAN„ 
JJ.,  concur. 


HBI80H  T.  BELL  et  aL* 

(Snpreme  Court  of  New  Mexico.    Ang.  28, 

1902.) 

MLB     OP     PBRSONAL.TT— VALIDITT— PRAUDU- 

LBNT  CONVBYANCB-APPBAb-DI- 

RECTtNO  VERDICT. 

L  A  bill  of  sale  given  by  a  debtor  to  a  cred- 
itor npoD  personal  property,  of  which  there  is  a 
change  of  possession.  Is  valid,  .between  the  par- 
ties, whether  the  same  is  acknowledged  and  re- 
corded or  Dot. 

2.  In  such  case.  If  the  property  covered  by  the 
bill  of  sale  is  the  exempt  property  of  tbe  debtor, 
sach  bill  of  sale  is  valid  as  against  third  par- 
ties, niso. 

3.  Such  sale  Is  not  in  frand  of  creditors,  as  a 
debtor  may  dispose  of  his  exempt  property  at 
will. 

4.  Where  appellant  insists  in  the  court  below 
that  a  bill  of  sale  is  a  mortgage,  and  damages 
are  assessed  by  tbe  court  upon  that  basis,  ap- 
pellant will  not  l>e  heard  to  complain  of  the 
measure  of  damages  correctly  assessed  accord- 
ing to  appellant's  contention. 

5.  Where  the  undisputed  facts  show  that  the 
defendants  cannot  recover,  and  the  coart  would 
be  compelled  to  set  aside  a  verdict  In  favor  of 
the  defendants,  it  is  not  error  for  the  court  to 
direct  a  verdict  for  plaintiff. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  J.  W.  Crumpacker. 

Action  by  Charles  Helsch  against  J.  L.  Bell 
ft  Co.  and  another.  Judgment  for  plaintiff, 
and   defendants   appeal.    Affirmed. 

One  Harry  Cooper  was  Justly  indebted  to 
both  the  plaintiff  and  defendants  Bell  &  Co. 
in  the  spring  of  1901.  Cooper  executed  a 
bill  of  sale  to  tbe  plaintiff  April  80,  1901, 
of  the  personal  property  Involved  in  this  suit, 
bnt  the  plaintiff  did  not  remove  the  property 
from  the  room  in  which  it  was  when  Cooper 
gave  the  bill  of  sale.  Tbe  bill  of  sale  was 
filed  for  record,  and  was  recorded  May  1, 
1901.  Some  time  after  this  bill  of  sale  was 
grlven  to  the  plaintiff,  the  defendants  Bell 
&  Co.  brought  an  attachment  snit  against 
Cooper,  and  defendant  Smith,  as  a  constable, 
attached  and  took  possession  of  tbe  proi>erty 
Involved,  as  the  property  or  Cooper,  but  tbe 

H  t.  Se«   Fraudulent  Conveyanecs,   vol.   M,   Cent. 

Dig.  I  m. 

*Rebearlng  denied  January  IS,  IMS. 


plaintiff  was  not  made  a  party  to  tbe  suit. 
Bell  &  Oo.  recovered  against  Cooper,  and 
advertised  the  property  for  sale.  Plaintiff, 
Helsch,  made  demand  in  writing  upon  de- 
fendants for  immediate  possession  of  the 
property  attached,  claiming  the  same  under 
the  bill  of  sale,  but  defendants  refused  to 
surrender  the  property.  On  the  19th  day  of 
July,  1901,  and  prior  to  the  sale  of  tbe  prop- 
erty. Cooper,  in  writing,  claimed  the  property 
as  exempt  under  the  statute,  the  notice  be- 
ing In  compliance  with  the  law.  Smith  ig- 
nored the  demand  for  possession  by  Helsch, 
and  had  no  appraisement  made  as  required 
by  law  where  property  seized  is  claimed  to 
be  exempt  from  sale.  Tbe  plaintiff  Instituted 
this  suit,  which  Is  in  tbe  nature  of  replevin. 
In  which  be  claimed  ownership  and  right 
of  possession,  and  prayed  for  return  of  tbe 
property,  or  damages  in  the  sum  of  $300, 
prior  to  the  sale  of  the  property  by  the  de- 
fendants. The  property  was  sold  by  Smith- 
for  the  benefit  of  Bell  &  Co..  Cooper  becom- 
ing the  purchaser  through  his  agent,  but  the 
record  does  not  show  when'  the  sale  was 
made.  Tbe  record  states  tbat  at  the  close 
of  the  evidence  the  court,  over  the  objection 
of  the  defendants'  counsel,  directed  a  verdict 
for  the  plaintiff,  and  the  Jury  returned  a 
verdict  for  tbe  plaintiff,  and  assessed  dam- 
ages at  $300  in  the  alternative.  Judgment 
was  rendered  in  accordance  with  tbe  verdict, 
and  the  defendants  appealed,  and  brought 
the  case  to  this  court 

Fergusson  &  Gillett,  for  appellants.  B.  F. 
Adams,  for  appellee. 

McFIE,  J.  (after  stating  the  facts).  The 
first  Issue  for  this  court  to  determine  is  tbat 
relating  to  the  validity  of  the  bill  of  sale. 
Appellants  contend  that  what  purports  to  be 
a  bill  of  sale  was  Intended  to  be  a  mortgage. 
Upon  this  Issue  the  plaintiff  testified  that  the 
bill  of  sale  was  given  as  an  absolute  pur- 
chase; that  he  took  immediate  possession 
of  the  property,  by  placing  one  Plnckney.  as 
his  agent  In  charge  of  it,  and,  although  the 
property  remained  in  the  same  room  as  be- 
fore, he  saw  Cooper  deliver  the  key  to  Plnck- 
ney; *and  that  he  arranged  with  tbe  agent 
of  the  owner  of  tbe  room  to  pay  tbe  rent. 
The  plaintiff  is  corroborated  by  Plnckney  and 
by  Fisher,  the  agent  of  the  owner  of  the 
building,  and  there  is  no  evidence  to  tbe  con- 
trary. The  contention  of  defendants'  coun- 
sel that  the  possession  of  the  property  did 
not  change  from  Cooper  to  the  plaintiff  can- 
not be  sustained.  Even  If  the  possession  did 
not  change.  It  Is  only  prima  facie  evidence 
of  fraud,  which  may  be  rebutted  by  proof 
showing  the  bona  fldrs  of  the  transaction, 
which  was  done  In  this  case.  Warner  v. 
Norton,  20  How.  448,  15  L.  Ed.  950;  Craw- 
ford V.  Neal.  144  U.  S.  585,  12  Sup.  Ct  7S9. 
86  L.  Ed.  552.  Cooper's  claim  that  tbe  prop- 
erty seized  was  exempt  property  has  an  Im- 
portant bearing  In  this  case.  Defendants  at- 
tached the  property  as  that  ot^CocmeiL  theoialii- 
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tut  not  being  made  a  party  to  the  salt.  Coop- 
-er  gave  the  defendants  notice  In  writing  that 
be  claimed  the  property  as  exempt  he  being 
the  head  of  a  family;  that  he  bad  no  home- 
«tead;  that  tbe  property  seized  did  not  ex* 
coed  In  yalne  $300;  and  that  he  had  no  other 
property,  except  such  as  was  specifically  ez- 
■empt  such  as  household  goods  and  wearing 
apparel.  Section  1763,  Oomp.  Laws  1897,  is 
as  follows:  "Any  resident  of  this  territory 
wbo  is  a  bead  of  a  family,  and  not  the  owner 
of  a  homestead,  may  hold  exempt  from  levy 
and  sale  real  or  personal  property  to  be  select- 
-ed  by  such  person,  bis  agent  or  attorney,  at  any 
time  before  the  sale,  not  exceeding  five  hun- 
dred dollars  in  value.  In  addition  to  tbe 
amount  of  chattel  property  otherwise  by  law 
exempted."  This  notice  and  claim  seem  to 
4!omply  with  tbe  requirements  of  the  statute, 
and  it  had  the  effect  of  making  it  the  duty 
of  the  defendant  8mitb,  tbe  officer  in  charge, 
to  ascertain  the  amount  and  value  of  tbe 
property  by  appraisement,  as  required  by  sec- 
tion 1746,  Oomp.  Laws  1S97,  which  provides: 
"In  all  cases  wbere  it  is  necessary  to  ascer- 
tain tbe  amount  or  value  of  personal  prop- 
•erty  exempt  under  this  act,  it  shall  be  esti- 
mated and  appraised  by  two  disinterested 
householders  of  the  county,  to  be  selected  by 
-the  officer  holding  tbe  execution  or  attach- 
ment, and  by  him  sworn  to  impartially 
make  such  appraisement."  So  far  as  the  rec- 
ord discloses,  the  defendants  sold  the  prop- 
erty without  any  attempt  to  ascertain  the 
amount  and  value  of  the  property.  Tbe 
rights  of  Cooper  as  against  the  defendants 
cannot  be  adjudicated  in  tbis  case,  but  this 
-claim  of  exemption,  taken  in  connection  with 
Ala  testimony  to  tbe  truth  of  his  claim  and 
•exemption,  serves  to  remove  any  fraud  in 
'Connection  with  tbe  ^ecution  of  the  bill  of 
«ale.  There  t>elng  no  proof,  or  offer  to  prove, 
that  the  proi)erty  was  not  exempt,  for  tbe 
purposes  of  tbis  case  it  must  be  conceded 
that  tbe  property  conveyed  by  tbe  bill  of  sale, 
and  seized  and  sold  by  the  defendants,  was 
at  tbe  time  exempt  by  law  from  seizure  and 
sale.  Thwe  could  be  no  fraud  in  Cooper's 
disposing  of  bis  exempt  property  as  be  saw 
lit,  for  it  was  not  subject.  In  any  event,  to 
forced  sale  for  tbe  payment  of  the  debt  of 
tbe  defendants  Bell  &  Co.  It  is  immaterial 
that  tbe  bill  of  sale  was  not  acknowledged. 
It  was  good  between  the  parties,  and,  so 
tar  as  it  relates  to  exempt  property,  it  is 
good  as  to  all  other  unsecured  creditors,  as 
they  are  not  in  a  position,  legally,  to  com- 
plain. The  defendants  were  not  Injured,  as 
tbey  were  not  placed  in  any  worse  position 
than  before.  Tbe  assignment  of  error  that 
tbe  court  took  the  Issue  of  fraud  from  tbe 
jury  cannot  be  sustained.  Macbette  v.  Wan- 
less,  2  Colo.  168;  Crane  v.  Chandler,  5  Colo. 
21;  Hauselt  V.  Harrison,  105  TJ.  S.  401,  26 
L.  Ed.  1075;  Tobacco  Co.  v.  Collier  (Iowa) 
56  N.  W.  417;  TannehlU  v.  TutOe,  61  Am. 
Dec.  480;  Carver  v.  Cbapell  (Mich.)  37  N. 
W.  879;    Sussell  v.  Lennon,  89  Wis.  670,  20 


Am.  Bep.  60;  Stewart  v.  Brown,  37  N.  I. 
350,  03  Am.  Dec.  578;  Skinner  v.  Shannon 
(Mich.)  6  N.  W.  108,  38  Am.  Hep.  232;  Prout 
V.  Vaughn,  52  Vt  451;  1  Shinn,  Attachm.  §S 
lU,  112;  Wyman  v.  WUmarth  (S.  D.)  46  N. 
W.  190;  Bank  v.  North  (S.  D.)  51  N.  W. 
96;  Anderson  v.  Odell,  51  Sllch.  402.  16  N. 
W.  870;  Tracy  v.  Cover,  28  Ohio  St.  01; 
Arthur  v.  Wallace,  8  Kan.  207;  Waite  v. 
Mathews  (Mich.)  15  N.  W.  524;  12  Am.  & 
Eng.  Enc.  Law,  pp.  208,  221,  235. 

It  is  objected  that  the  court  erred  as  to 
tbe  measure  of  damages.  Tbe  consideration 
expressed  In  the  bill  of  sale  Is  $300.  If  tbe 
bill  of  sale  should  have  been  held  to  be  In 
tbe  nature  of  a  mortgage,  as  defendant's 
counsel  contend,  then  tbe  mortgage  debt  of 
$300,  and  not  tbe  value  of  the  property, 
would  be  tbe  correct  measure  of  damages, 
and  this  was  tbe  amount  tbe  court  directed 
tbe  Jury  to  find.  So,  if  defendants'  conten- 
tion that  the  bill  of  sale  was  a  mortgage  is 
correct,  they  cannot  object  to  the  damages, 
as  tbere  was  no  disputed  question  of  fact  as 
to  tbat  The  bill  of  sale  fixed  the  measure 
of  damages  as  tbey  were  assessed.  We  can- 
not agree  with  tbe  contention  that  the  bill 
of  sale  was  a  mortgage,  but  are  of  the  opin- 
ion tbat  it  was  an  absolute  sale,  with  a 
change  of  possession  to  tbe  purchaser;  and 
the  measure  of  damages  would  be  the  value 
of  tbe  personal  property  at  the  time  and 
place  wbere  taken,  together  with  damages 
sustained  by  reason  of  tbe  unlawful  deten- 
tion thereof.    Comp.  Laws  1897,  §  2738. 

The  record  shows  tbat  tbe  plaintiff  was 
proceeding  to  prove  tbe  value  of  the  prop- 
erty, and  damages  for  detention  thereof,  but 
as  tbe  defendants'  counsel  objected  to  such 
proof,  and  tbe  court  sustained  tbe  objection, 
the  plaintiff  was  prevented  from  making  tbe 
desired  proof.  The  court  erred  in  sustaining 
tbe  objection  to  this  proof,  but,  as  the  error 
was  Induced  by  tbe  defendants,  they  cannot 
be  permitted  to  take  advantage  of  it  In  this 
court,  and  it  is  therefore  harmless,  and  not 
reversible  error.  2  Enc.  PI.  &  Prac.  pp.  516- 
519. 

The  record  shows  that  after  the  court  had 
Instructed  the  jury  to  return  a  certain  ver- 
dict, which  was  handed  them  by  tbe  court, 
and  which  was,  no  doubt,  signed  at  once, 
tbe  counsel  for  defendants  made  certain  of- 
fers of  proof  by  tbe  way  of  making  up  a 
record.  These  offers,  therefore,  were  not 
considered  in  the  lower  court,  and  cannot  be 
in  this. 

Ordinarily  tbe  assessment  of  damages  Is 
for  tbe  Jury,  and  not  for  tbe  court,  when 
the  same  is  a  disputed  question  of  fact.  Un- 
der the  verdict  in  this  case,  the  Judgment  be- 
ing in  tbe  alternative,— tbat  tbe  defendants 
return  the  property  or  pay  tbe  damages,— it 
is  not  clear  that  the  above  rule  applies  to 
tbe  extent  of  making  error  In  assessing  dam- 
ages reversible  error,  as  it  would  seem  tbat 
tbe  right  to  return  the  property  in  case  the 
damages  are  excessive  la  sofflcie 
digitized  by ' 
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tlon;  and  If  the  defendants  retain  the  pos- 
session of  the  property  by  giving  a  bond  un- 
der tbe  statute,  as  seems  to  bave  been  done 
In  tbls  ease,  and  dispose  of  tbe  property  so 
that  restitution  cannot  be  made  If  ordered 
by  tbe  court,  tbe  litigant  must  abide  tbe  con- 
sequences of  bis  own  action,  although  tbe  re- 
sult may  be  to  deprive  him  of  the  benefit 
of  the  alternative  protection. 

The  court  Is  of  tbe  opinion  that  tbe  bill  of 
sale  was  accompanied  by  an  actual  delivery 
and  change  of  possession  of  the  property  con- 
veyed by  It;  that  the  property  conveyed  was 
the  exempt  property  of  Cooper,  who  executed 
tbe  bill  of  sale;  and  that,  even  if  tbe  bill 
of  sale  were  held  to  operate  as  a  mortgage, 
the  property  Itself  would  not  be  subject  to 
levy  and  sale  absolutely,  without  a  tender 
at  least  of  the  value  of  the  mortgage  debt 
to  tbe  mortgagee.  Therefore  the  appellants 
have  no  right  to  recovery  in  any  event,  and 
therefore  It  would  be  the  duty  of  the  court 
to  set  aside  a  verdict  if  the  same  had  been 
rendered  in  favor  of  tbe  defendants  upon  a 
trial  in  tbls  case.  Tbls  court  has  repeatedly 
held  that  under  such  circumstances  the  court 
may,  without  error,  direct  a  verdict  for  the 
opposite  party.  Candelarla  v.  Railroad  Co., 
6  N.  M.  268,  27  Pae.  497. 

That  the  court  directed  a  verdict  for  the 
appellee  in  this  case  was  not  error,  under 
the  facts  disclosed,  and,  there  being  no  re- 
versible error  in  the  record,  tbe  Judgment 
of  tbe  court  below  is  affirmed  with  costs. 

MILI.S,  C.  J.,  and  PARKER.  McMILLAN, 
and  BAKER,  JJ.,  concur. 


STEWART  T.  BOARD  OP  COM'RS  OP 
BERNALILLO  COUNTY. 

(Supreme  Court  of  New  Mexico.     Aug.  28, 
1902.) 

TAXATION  -  VOID  ASSESSMBNT  —  TAX  DBE&- 

PURCHASER  AT  SALE— RBCOVBRT  OF 

SUM  PAID— INTEREST. 

1.  Ou  the  death  of  the  owner  of  real  estate, 
it  descends  to  bis  heirs,  and  the  assessment  of 
the  real  estate  in  the  name  of  the  deceased  per- 
son is  void. 

2.Conip.  Laws  1897,  (  4070,  provides  that, 
in  all  cases  where  "any  persou  shall  pay  any 
tax  that  shall  thereafter  be  found  to  be  errone- 
ous or  illef!al,  the  couDty  commissioners  shall  or- 
der the  same  refuoded  to  the  taxpayer.  Sec- 
tion 4071  enacts  that  the  territorial  auditor 
shall  credit  each  county  with  the  amount  of 
tprritorini  tnx  that  may  have  been  refunded  to 
the  taxpayer  or  purchaser  of  real  estate  erro- 
neously sold.  Held,  that  tbe  purchaser  at  a  tax 
sale,  whose  deed  is  void  because  of  a  void  as- 
sessment, may  recover  tbe  sum  paid. 

3.  Comp.  I-awg  1807.  S  4072,  provides  that 
when,  by  mistaite  or  wrongful  act  of  tbe  tax- 
ing officers,  real  estate  has  been  sold  on  which 
no  tax  was  due  at  the  time,  the  county  shall  re- 
fund to  the  purchaser  the  amouut  paid  by  bim, 
with  interest  thereon  at  the  rate  of  25  per  cent, 
per  annum.  Hrld,  that  where  the  purchaser  at 
a  tax  sale  snes  to  recover  the  sum  paid.  l>e- 
cause  bis  deed  was  void,  owing  to  a  void  assess- 
ment, it  not  appearing  by  whose  mistake  or  act 


the  assessment  was  made,  the  25  per  cent,  in- 
terest cannot  be  recovered. 

Appeal  from  district  court,  Bernalillo  coun- 
ty; before  Justice  J.  W.  Crumpacker. 

Action  by  U.  S.  Stewart  against  tbe  board 
of  county  commissioners  of  Bernalillo  county. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

In  April,  1881,  at  a  tax  sale  In  Bernalillo 
county,  the  sheriff  and  ex  officio  collector  sold 
certain  real  estate  to  plahiUfTs  assignor,  Bry- 
an, for  the  sum  of  $638.35;  being  tbe  amount 
of  taxes,  penalty,  Interest,  and  costs  assessed 
against  the  real  estate  sold.  Bryan  paid  the 
amount  of  the  purchase  price  to  tbe  sheriff 
and  ex  officio  collector,  and  received  from  him 
a  certificate  of  the  sale  of  the  lands  in  quea- 
tion.  Before  the  deed  was  made,  Bryan  duly 
assigned  to  the  plaintiff,  Stewart,  all  his 
right,  titie,  and  Interest  in  the  certificate  of 
tax  sale.  Subsequently,  and  in  April,  18$KS,  a 
tax  deed  to  the  premises  in  question  was  duly 
executed  and  delivered  to  the  plaintiff  in  this 
action.  In  November,  1000,  in  an  action 
wherein  tbe  plaintiff  herein  was  plaintiff,  and 
one  Dickson  and  others  were  defendants  (be- 
ing a  suit  in  ejectment  for  the  recovery  of  tbe 
lands  and  premises  described  in  the  tax  deed), 
the  court  found  and  decided  that  the  assess- 
ment of  the  property  in  controversy  for  the 
year  1900  (being  the  taxes  for  which  said  real 
estate  was  sold)  was  made  to  the  estate  of 
Talbott,  deceased,  and  that  all  proceedings  to 
enforce  the  collection  of  the  tax  Hen  thereby 
attempted  to  be  created  were  had  in  tbe  name 
of  tbe  estate  of  Talbott  deceased.  Upon 
such  finding  the  court  concluded,  as  a  matter 
of  law,  that  said  assessment  and  all  proceed- 
ings bad  in  pursuance  thereof,  including  the 
said  tax  deed  to  the  plaintiff,  were  void  and 
of  no  effect  and  that  the  plaintiff  was  not 
entitled  to  the  possession  of  the  property. 
This  action  Is  brought  to  recover  the  amount 
of  money  paid  by  plaintiff's  assignor  on  tbe 
tax  sale  of  the  premises  in  question.  Defend- 
ant demurred,  contending  that  the  complaint 
herein  was  not  sufficient  in  law,  upon  the 
following  grounds:  Flrsit  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  caose 
of  action;  second,  the  complaint  states  facts 
which  show  plaintiff  has  no  cause  of  actiML 
On  hearing,  the  court  sustained  defendant's 
demurrer,  and  gave  Judgment  of  dismlssaL 
Thereupon  an  appeal  was  prayed  by  plalntUt, 
which  was  g^ranted,  and  the  cause  is  now  bwe 
for  consideration  of  this  court 

McMillan  A  Raynolds,  for  appellant  F. 
W.  Clancy,  Dlst  Atty.,  for  appellee. 

McMillan,  J.  (after  stating  the  Ikcta). 
The  plalntifTs  rights  in  this  action  are  purdy 
statutory.  Tlie  Compiled  Laws  of  1897  pro- 
vide as  follows: 

"Sec.  4070.  In  all  cases  where  any  person 
shall  pay  any  tax,  Interests  or  costs,  or  any 
portion  thereof,  that  shall  thereafter  be  fonnd 

to  be  erroneous  or  illegal,  phe 
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be  due  to  erroneoas  or  Improper  asseeBinent, 
or  Improper  or  Irregular  levying  of  the  tax, 
to  clerical  or  other  Irregularities,  the  board 
of  county  coromtssloners  shall  order  the  same 
refunded  to  the  taxpayer  without  discount. 

"Sec.  4071.  The  territorial  auditor  shall 
credit  each  county  with  the  amount  of  terri- 
torial tax  that  may  hare  been  abated  as  Im- 
properly assessed,  as  -uncollectible,  or  that 
may  hare  been  refunded  to  the  taxpayer,  or 
purchaser  of  real  estate  erroneously  sold,  up- 
on rec^vlng  a  certlfled  copy  of  the  order  of 
the  county  comrolssioners  allowing  the  same. 

**Sec.  4072.  When  by  mistake  or  wrongful 
act  of  the  collector,  clerk,  assessor  or  from 
double  assessment,  real  estate  has  been  sold 
on  which  no  tax  was  due  at  the  time,  the 
county  shall  refund  to  the  purchaser  the 
amount  paid  by  hlra,  with  Interest  thereon 
at  the  rate  of  twenty-flve  per  cent  per  an- 
num; and  the  collector,  clerk  or  assessor,  as 
the  case  may  be,  shall  be  liable  on  his  official 
bond  to  the  county  for  all  losses  sustained  by 
the  county  from  sales  made  through  his  mis- 
take or  misconduct" 

The  assessment  of  the  real  estate  in  ques- 
tion against  the  estate  of  Talbott,  deceased, 
was  erroneous  and  void.  Territory  v.  Perea 
(N.  M.)  «2  Pac.  10»t.  This  court  held  that, 
upon  the  death  of  an  owner,  his  real  estate 
descends  to  his  heirs,  and  the  assessment  of 
real  estate  in  the  name  of  such  deceased  per- 
son is  void.  Under  the  general  rule  which 
obtains  In  most  jurisdictions,  the  plaintiff 
would  not  be  entitled  to  recover;  but  under 
the  statutory  provisions  of  this  territory,  and 
especially  under  the  provision  of  section  4070, 
quoted  above,  the  plaintiff  has  a  good  cause 
of  action,  and  Is  entitled  to  recover  the 
amount  paid  by  him  or  his  assignor  for  the 
tax  deed  to  the  lands  in  question.  The  stat- 
ute does  not  limit  the  right  of  action  to  the 
owner  of  the  property  assessed,  but  provldea 
that  "where  any  person  shall  pay  any  tax. 
Interests  or  costs,  or  any  portion  thereof,  that 
aball  thereafter  be  found  to  be  erroneous  or 
Illegal,  whether  the  same  be  due  to  erroneous 
flr  Improper  assessment,  or  Improper  or  Irreg- 
jilar  levying  of  the  tax,  to  clerical  or  other  Ir- 
regularities, the  board  of  county  commlssion- 
oa  shall  order  the  same  refunded  to  the  tax- 
payer without  discount"  And  section  4071 
clearly  Indicates  that  this  right  la  extended 
to  the  purchaser,  wherein  It  provided  that 
**the  amount  of  the  territorial  tax  that 
•  •  •  may  have  been  refunded  to  the  tax- 
payer or  purchaser  of  real  estate  erroneously 
aold"  shall  be  credited  by  the  territorial  audlt- 
ot  to  each  county  upon  receiving  a  certified 
ropy  of  the  order  of  the  county  commission- 
m  allowing  the  same. 

It  does  not  however,  appear  by  whose  mis- 
take or  wrongful  act  the  erroneous  assess- 
ment was  made;  nor  Is  there  any  allegation 
in  the  complaint  that  It  was  through  the  mis- 
take or  wrongful  act  of  the  clerk,  collector, 
or  assessor,  as  required  by  the  provisions  of 
•action  4072  to  entitle  the  plaintiff  to  recover 


on  the  penalty.  The  plaintiff  Is  therefore  not 
entitled  to  recover  interest  on  his  claim  at  the 
rate  of  25  per  cent  per  annum. 

We  are  of  the  opinion  that  the  demurrer  in 
this  case  was  not  well  taken,  and  the  Judg- 
ment of  the  district  court  is  vacated  and  set 
aside,  and  the  cause  is  remanded  to  the  dia- 
trift  court  of  Bernalillo  county,  to  be  there 
proceeded  with,  according  to  law. 

MILLS,  O.  J.,  and  McFTB,  PARKER,  and 
BAKER,  JJ.,  concur. 


GILL  T.  WALLIS  et  aL 

(Supreme    Court   of    New    Mexico.    Aug.    28» 

1002.) 

TOWN   SITB    LAND— CONVKYANCB   IN   TRUST- 
CONSTRUCTION. 

1.  On  June  8,  1901,  the  Rio  Grande.  Mexico 
&  Pacific  Railroad  Cnmpauy  conveyed  to  one 
Thomas  Boles  a  tract  of  40  acres  of  land  in  the 
town  of  Deming,  N.  M.,  in  ezchanKe  for  20 
acres  of  town  site  land.  In  the  disposal  of  which, 
under  the  towu  site  laws.  Boles  was  agent  for 
the  settlers,  in  which  conveyance  the  fullowing 
trust  clause  was  inserted:  "In  trust  however, 
to  so  much  of  the  above-described  land  and 
premises  as  is  occupied  at  the  date  of  the  ex- 
ecution and  delivery  of  this  deed  by  personal  hav- 
ing the  right  of  possession  thereto  on  said  date, 
to  the  extent  of  two  lots,  of  the  ordinary  size, 
in  said  town  of  Demiug,  and  no  more,  and  sub- 
ject to  the  payment  by  said  persons,  so  entitled 
to  the  possession,  of  their  just  sliare  of  the  ex- 
penses that  have  been  incurred  in  procuring  the 
title  to  the  lands  included  within  the  said  prem- 
ises so  patented  to  said  Carrol  Dobbins  aa 
aforesaid."  The  settlers  and  the  railroad  com- 
pany were  Involved  iu  litigation  for  this  land, 
and  in  1892  the  appellant  Gill,  entered  the 
railroad  close  and  erected  a  two-wire  fence 
around  part  of  the  lands,  bnt  did  not  reside 
thereon  or  make  other  improvements.  In  1895, 
when  the  fence  of  appellant  had  fallen  into  de- 
cay, and  in  anticipation  of  the  land  becoming 
pnblic  lands  as  a  result  of  pending  litigation,  A. 
Wallis,  W.  C.  Wallis,  John  TynduU,  ami  Frank 
Proctor  entered  upon  the  land  In  controversy, 
erected  bouses  ana  other  permanent  improve- 
ments, and  were  actually .  residing  npou  the 
lands  when  the  conveyance  to  Boles  was  made. 
Appellees  made  application  for  title  for  two 
lots  each,  upon  which  they  were  residing,  and 
offered  to  pay  their  proportion  of  the  expenses, 
nnder  the  trust  clause  of  this  conveyance,  and 
Boies'  notice  calling  upon  claimants  to  make 
application.  Gill  also  made  application  for  the 
entire  block  72,  upon  which  defendants  were 
residing.  Boles  refused  to  execute  deeds  to  the 
appellees,  and  conveyed  the  entire  block  72  to 
Mr.  Gill,  who  brought  suit  to  eject  the  appel- 
lees. Beld^  that  the  trust  clause  in  the  convey- 
ance to  Boles  operated  in  favor  of  the  appellees 
actually  occupying  the  lands  at  the  time  the 
conveyance  to  Boles  was  made,  June  8,  1896, 
to  the  extent  of  two  lots  each  in  block  72,  and 
that  Boies  held  such  lots  impressed  with  such 
trust;  that  Gill  received  and  held  such  two  lots 
each  in  trust  for  the  respective  appellees;  and 
that  a  decree  directing  said  Gill  to  convey  to- 
each  of  the  appellees  the  lands  they  were  oc- 
cupying, to  the  extent  of  two  lots  each,  upon 
payment  to  him  of  their  respective  shares  of  the 
expenses  assessed  to  them  by  said  Boles  for  ob- 
taining title  to  such  lands,  was  a  proper  decree. 

2.  That  nnder  the  tacts  proven  in  this  case, 
the  lands  conveyed  by  the  railroad  company  to 
Boles,  in  so  far  as  the  same  were  occupied  at 
the  date  of  the  deed,  were  to  beidisi 
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wactlcable  conformltr  wttb   the  laws  of  tbe 
United  States  aod  of  the  territory  of  Mew  Mex* 
Ico  relatint;  to  town  sites. 
(Syllabus  by  the  Covrt.) 

Appeal  from  district  conrt,  Luna  county; 
before  Justice  Krault  W.  Parker. 

Action  by  John  W.  GUI  against  W.  O. 
Wallls  and  others.  From  a  Judgment  for  de- 
fendants,  plaintiff  appeals.    Affirmed. 

This  action  Involves  a  portion  of  block  72 
of  Boles'  addition  to  tbe  town  of  Deming,  in 
Luna  county,  N.  M.  The  testimony  was 
taken  before  a  referee,  whose  report,  includ- 
ing numerous  findings  of  fact  and  concln- 
sious  of  law,  was  by  the  court  approved  and 
confirmed  in  all  respects,  and  a  decree  in 
favor  of  tbe  defendants,  awarding  them  af- 
firmative relief  upon  tbe  answer  and  cross- 
complaint  filed  by  them,  was  rendered  in  the 
court  below,  from  which  an  appeal  was  taken 
to  this  court.  Tbe  facts  developed  on  the 
bearing,  so  far  as  it  is  deemed  necessary  to 
state  them,  are:  Tluit  on  tbe  20tb  day  of 
August,  A.  D.  1885,  a  patent  was  issued  by 
the  United  States  in  favor  of  Oarroi  Dobbins 
for  40  acres  of  land  at  that  time  situated  In 
the  county  of  Grant,  now  in  tbe  county  of 
Luna,  N.  M.,  including  tbe  premises  in  con- 
troversy in  this  action,— block  72  of  Boles' 
addition  to  tbe  town  of  Demlng.  In  tbe 
same  year,  Dobbins  and  wife  conveyed  said 
40  acres  of  land  to  the  Rio  Grande,  Mexico 
&  Pacific  Railroad  Company,  in  whom  the 
title  thereto  remained  until  the  8th  day  of 
June,  1806,  upon  which  date  the  railroad 
company  conveyed  a  portion  of  said  forty 
acres,  which  Included  block  72,  to  one  Thom- 
as Boles,  a  resident  of  the  state  of  Arkansas, 
but  charged  with  a  trust  in  the  following  lan- 
guage: "In  trust,  however,  to  so  much  of 
the  above-described  land  and  premises  as  is 
occupied  at  the  date  of  the  execution  and  de- 
livery of  this  deed  by  persons  having  the 
right  of  possession  thereto  on  said  date,  to 
the  extent  of  two  lots,  of  ordinary  size,  in 
•aid  town  of  Demlng,  and  no  more,  and  sub- 
ject to  the  payment  by  said  persons,  so  en- 
titled to  the  possession,  of  their  Just  share 
of  the  expenses  that  have  been  Incurred  in 
procuring  the  title  to  the  lands  included 
within  the  said  premises  so  patented  to  said 
Carrol  Dobbins  as  aforesaid."  In  the  year 
1892  the  appellant,  John  W.  Gill,  entered 
upon  and  fenced  a  portion  of  Carrol  Dob- 
bins' 40  acres,  the  said  fence  including  block 
72;  this  fence  consisting  of  two  strands  of 
wire  stretched  upon  two  by  fours  32  feet 
apart  Thereafter  this  fence  went  into  de- 
cay, but  a  small  [>ortion  thereof  remained 
erected  during  and  after  the  year  1894.  Said 
Gill  exercised  no  further  acts  of  domain  ovei 
said  piece  of  ground  so  fenced,  except  upon 
two  several  occasions  in  1893  and  1804.  He 
leased  it  to  circuses  for  tbe  sum  of  five  dol- 
lars in  1803,  and  for  11  tickets,  at  $1  each, 
in  1804.  In  tbe  month  of  May,  1895,  the 
defendant  A.  Wallls  entered  upon  and  fenced 
with  a  four-wire  fence  all  of  suid  block  72, 


He  erected  a  tent,  and  commenced  tbe  sec- 
tion of  an  adobe  house  upon  the  portion  ot 
said  block,  which  since  the  survey  tbereof 
has  been  known  as  lots  11  and  12.  This 
house  was  completed  within  a  short  time 
thereafter,  and  defendant  A.  WalUs  resided 
continuously  therein  thereafter  up  to  and 
after  June  8,  189G,  and  during  all  of  this 
time  he  was  in  tbe  actual  occupancy  and  pos- 
session of  said  two  lots.  While  Wallis  was 
engaged  in  tbe  erection  of  the  house,  be  also 
dug  a  well  upon  said  two  lots.  At  the  time 
Waiiis  entered,  the  fence  which  bad  been 
erected  by  tbe  appellant.  Gill,  was  down, 
and  for  some  time  previous  appellant.  Gill, 
bad  failed  to  maintain  this  fence.  In  the 
fall  of  189$  tbe  defendant  John  Tyndall  en- 
tered upon  a  portion  of  said  block  which 
since  the  survey  th^eof  has  been  known  as 
lots  5  and  6,  and  built  a  three-room  adobe 
bouse,  and  occupied  the  same,  and  was  in 
actual  possession  and  occupation  of  said  lots 
up  to  and  after  the  8tb  day  of  June,  189& 
The  defendant  EVank  Proctor,  In  the  fall  of 
1805,  entered  upon  and  took  possession  of  a 
portion  of  said  block  72,  which  since  tbe  sur- 
vey has  been  known  as  lots  9  and  10.  and 
began  the  erection  of  a  bouse  thereon,  which 
was  completed  during  the  following  winter; 
and  thereafter  Proctor  was  in  actual  occupa- 
tion and  possession  of  said  lots  until  and 
after  the  8th  day  of  June,  1806.  The  de- 
fendant W.  C.  Wallls  In  the  fall  of  1895  en- 
tered upon  a  portion  of  tbe  same  block, 
which  since  the  survey  has  been  known  as 
lots  1  and  2,  and  commenced  the  erection  of 
a  house  thereon,  and  had  adobe  and  rock 
hauled  upon  said  premises,  and  thereafter 
was  in  continuous  occupation  and  possession 
of  said  land  until  and  after  the  8th  day  of 
June,  1896.  That  Boles,  as  such  trustee, 
caused  tbe  premises  conveyed  to  him  by  the 
railroad  company  to  be  surveyed  and  platted 
into  blocks,  lots,  avenues,  streets,  and  alleys, 
and  a  map  tbereof  filed  in  tbe  ofiSce  of  tbe 
probate  clerk  of  Grant  county  July  13,  1890. 
That  Boles,  by  a  deed  dated  tbe  6th  day  of 
August  1896,  reciting  tbe  provisions  of  tbe 
trust  aforesaid,  conveyed  to  John  W.  Gill  lot 
1  in  block  72,  and  Boies  and  wife  on  the  6tb 
day  of  December,  1896,  conveyed  by  quit- 
claim deed  to  John  W.  Gill  lots  2,  3,  and  4. 
of  block  72,  and  In  a  similar  quitclaim  deed, 
dated  December  29,  1806,  conveyed  to  John 
W,  Gill  lots  5,  6,  7,  8,  0,  10,  11,  12,  13,  14. 
20,  21,  22,  23,  and  24  in  block  72.  That  prior 
to  the  conveyance  of  Boies  to  said  Gill  the 
defendants  above  named  each  made  applica- 
tion to  said  Boies,  as  trustee,  for  conveyances 
to  them  of  the  land  of  which  they  were  in 
occupation  and  possession  on  tbe  8th  day 
of  June,  1806,  and  Boies  stated  to  each  bis 
proportion  of  tbe  expenses  of  obtaining  title. 
Thereafter  each  of  the  defendants  made  ten- 
der of  the  amount  so  assessed  to  him  to  said  ' 
Boies,  as  trustee,  but  Boies  refused  to  con- 
vey, and  later  conveyed  to  John  W.  GIIL 
That  Gill,  prior  to  the  aM)veyance|  tp  bim 
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by  Boles,  had  notice  of  ttie  terms  of  said 
tnut,  and  also  bad  notice  of  the  riglits  of 
the  defendants  in  tbe  lots  occupied  severally 
by  tbem  In  block  72.  Upon  these  and  certain 
otber  facta  tbe  court  below  found  that  ap- 
pellant, OIU,  under  tbe  conveyance  to  him 
by  Boles,  took  the  lands  in  tbe  possession  of 
tbe  defendants  cbarged  with  tbe  trust  in  fa- 
vor of  tbe  defendants  according  to  their  re- 
spective rights  and  interests  under  tbe  trust 
clause  of  tbe  conveyance  to  blm,  and  that 
tbe  defendants  were  entitled  to  the  execu- 
tion of  tbe  trust  and  to  conveyances  from 
GUI  for  the  lots  respectively  claimed  by 
them,  and  for  title  to  which  application  had 
been  made;  and  a  decree  was  entered  by 
wbicb  GUI  was  commanded,  at  his  own  ex- 
pense, to  forthwith  convey  to  each  of  the 
said  defendants  the  lots  occupied  by  them  at  i 
the  time  of  tbe  conveyance  from  Boles  to  ! 
GUI,  upon  payment  to  him  of  theb:  proportion  ! 
of  tbe  expense  of  obtaining  tbe  title  to  tbe  ! 
land.  , 

Catron  &  Gortner,  for  appellant.  S.  M. 
Asbenfelter  and  Eugene  A.  Flske,  for  appel- 
lees. 

McFIB,  J.  (after  stating  the  facts).  The 
facts  having  been  found  and  settled  in  the 
court  below,  tbe  matter  for  determination  by 
this  conrt  is  wholly  one  of  law.  In  the  brief 
of  appellant's  counsel  we  find  the  following 
statement  and  admission:  "If  this  be  correct 
reasoning,  then  it  Is  sufficient  to  call  tbe 
court's  attention  to  tbe  fact  that  defendants 
tn  this  action  have  simply  proven,  at  best, 
that  they  are  in  'actual,  bona  flde  possession 
of  tbe  lots  as  residents.' "  The  effect  of  this 
Is  an  admission  that  tbe  appellees  have  estab- 
lished the  fact  that  they  were  in  actual,  bona 
fide  possession  of  tbe  lots  in  question,  as  resi- 
dents, at  tbe  time  tbe  Boles  deed  was  exe- 
cuted. June  8,  1896.  This  admission  sharply 
defines  tbe  issae  to  be  whether  the  defend- 
ants who  were  in  actual  and  bona  fide  pos- 
session of  the  lots  they  respectively  claimed, 
and  bad  applied  for  title  thereto,  as  residents, 
are  within  the  trust  clause  of  tbe  deed  from 
the  railroad  company  to  Boles.  Each  of  tbe 
parties  has,  as  it  were,  erected  a  legal  ob- 
servatory from  which  to  observe  the  scope  of 
tbe  inquiry;  tbe  plaintiff  contending  that,  as 
tbe  Oarrol  Dobbtau  40-acre  tract  was  not  a 
part  of  tbe  entry  of  tbe  Deming  town  site, 
no  reference  can  be  made  to  the  transactions 
which  led  up  to  the  conveyance  by  tbe  rail- 
road company  to  Boles,  even  for  tbe  purpose 
of  ascertaining  the  intention  of  the  parties  in 
inserting  tbe  trust  clause  in  the  deed  to 
Boles;  while,  on  tbe  otber  band,  tbe  defend- 
ants insist  that  this  trust  clause  must  be  in- 
terpreted in  tbe  light  of  tbe  conditions  and 
chrcnmstances  which  caused  tbe  parties  to  that 
conve.vance  to  deem  it  necessary  to  Insert  such 
a  clause. 

An  examination  of  tbe  facts  proven  on  the 
hearing  seems  to  Justify  the  position  of  the 
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defendants,  as  bearing  upon  the  tblrteentli 
finding  of  fact,  which  16  as  follows:  "(13) 
Plaintiff,  John  W.  Gill,  and  said  Thomas 
Boles,  one  B.  P.  Rice,  and  J.  W.  Foster, 
bad  an  arrangement  before  conveyance  to 
Boles  as  aforesaid,  by  which  tbey  were  to  di- 
vide the  portion  of  land  so  deeded  to  Boles 
as  aforesaid  after  tbe  citizens  received  the 
lots  to  which  tbey  were  entitled."  This  aRvev- 
ment  has  a  material  bearing  upon  the  issue, 
when  the  facts  developed  in  evidence  are  un- 
derstood. The  evidence  shows  that  in  1885, 
or  prior  thereto,  the  railroad  company  erected 
a  substantial  fence  around  a  large  quantity 
of  land,  part  of  which  was  the  Carrol  Dob- 
bins, and  tbe  remainder  public,  land.  This 
inclosure  was  called  "West  Park,"  and  was 
improved  liberally  by  the  company.  There 
was  considerable  dissatisfaction,  which  result- 
ed in  an  attempt  by  certain  citizens  to  have 
the  United  States  derive  the  company  of 
these  West  Park  lands.  In  1882,  and  in  an- 
ticipation of  the  railroad  company  losing  the 
lands,  two  of  the  parties  referred  to  in  find- 
ing 13  (John  W.  Gill  and  F.  W.  Foster)  en- 
tered tbe  railroad  indostue  in  tbe  nighttime, 
and  Gill  erected  the  two-wire  fence  referred 
to  in  the  findings  of  fact.  This  entry  was  up- 
on the  Carrol  Dobbins  forty,  and  while  the 
company  had  a  custodian  in  charge.  Gill  did 
not  reside  on  the  property,  nor  Improve  It 
otherwise  than  by  this  fence,  but  this  is  tbe 
possession  which  it  is  contended  was  Invaded 
by  the  defendants.  A  town  site  entry  was 
made  of  280  acres  of  public  lands  surround- 
ing the  (^rrol  Dobbins  40  on  three  sides,  and 
including  the  other  West  Park  lands,  after 
a  contest  with  the  railroad  company.  Gill  and 
Foster  were  interested  in  this  contest,  and 
Boles  represented  tbe  settlers,  who  had  also 
entered  upon  tbe  railroad  lands,  and  others. 
The  entry  was  made  by  the  probate  judge  of 
Grant  county,  as  is  provided  by  the  town 
site  laws  of  tbe  United  States,  and  W.  C. 
Wallis  paid  the  money  necessary  to  pay  for 
the  entry,— some  ?350  or  $400.  This  entry  was 
made  under  the  town  site  laws  of  the  United 
States  (section  2387,  Hev.  St.  U.  S.;  U.  S. 
Ck>mp.  St.  1901,  p.  1457),  which  provide  that: 
"Whenever  any  portion  of  the  public  lands 
have  been  or  may  be  settled  upon  and  occu- 
pied as  a  town-site,  not  subject  to  entry  un- 
der the  agricultural  pre-emption  laws,  it  is 
lawful,  in  case  such  town  be  Ineoi-porated. 
for  tbe  corporate  authorities  thereof,  and,  if 
not  incorporated,  for  tbe  Judge  of  tbe  county 
court  for  the  county  In  which  such  town  is 
situated,  to  enter  at  the  proper  land-office, 
and  at  the  mlnimiun  price,  tbe  land  so  settled 
and  occupied  in  trust  for  the  several  use  and 
benefit  of  the  occupants  thereof,  according  to 
their  respective  interests;  tbe  execution  of 
which  trust,  as  to  the  disposal  of  the  lots 
in  such  town,  and  tbe  proceeds  of  the  sales 
thereof,  to  be  conducted  under  such  regula- 
tions as  may  be  prescribed  by  tlie  legislative 
authority  of  tbe  state  or  territory-  in  which 
tbe  same  may  be  sltuat^^'^^^^^i^lc^l^ 
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served  that,  under  tbe  act  of  congress  above 
referred  to,  the  execution  of  the  trust  Is  for 
the  use  and  benefit  of  the  occupants,  under 
tbe  laws  of  the  state  or  territory  In  which 
such  town  site  shall  be  located.  The  legisla- 
ture of  this  territory  has  enacted  laws  govern- 
ing the  execution  of  such  trusts,  and  sections 
3979  and  3981,  Comp.  Laws  1897,  have  refer- 
ence to  this  subject,  and  are  as  follows: 

"Sec.  3979.  And  such  corporate  authorities 
or  probate  Judge  holding  the  title  to  such 
lands  in  trust,  as  declared  In  the  said  act 
of  congress,  his  or  their  successors,  shall,  by 
a  good  and  sufficient  deed  of  conveyance, 
grant  and  convey  the  title  to  each  and  every 
block,  lot,  share  or  parcel  of  the  same  to  the 
parson  or  persona  wbo  shall  have  possession, 
or  be  entitled  to  the  possession  or  occupancy 
tbereot  according  to  his,  her  or  their  several 
and  respective  rights  or  interest  in  the  same, 
as  they  existed  in  law  or  equity  at  the  time 
of  the  entry  of  such  lands,  or  to  his,  her  or 
their  heirs  and  assigns.  Every  deed  to  be 
made  by  such  corporate  authorities,  or  by  such 
probate  Judge,  pursuant  to  the  provisions  of 
this  act,  shall  be  so  executed  and  acknowl- 
edged as  to  admit  the  same  to  be  recorded." 

"Sec.  3981.  E^ch  and  every  person  or  as- 
sociation or  company  of  persons  claiming  to 
be  an  occupant  or  occupants,  or  to  have  pos- 
session or  to  be  entitled  to  the  occupancy  or 
possession  of  such  lands,  or  to  any  lot,  block, 
share,  or  parcel  thereof,  shall,  within  sixty 
days  after  the  first  publication  of  such  notice, 
in  person,  or  by  his,  heri  or  their,  duly  au- 
thorized agent,  or  attorney,  sign  a  statement 
in  writing,  containing  an  accurate  description 
of  the  partlctilar  parcel  or  parts  of  lands,  in 
which  he,  she,  or  they,  claim  to  have  an  in- 
terest, and  the  specific  right,  interest,  or  es- 
tate therein  which  he,  she,  or  they,  claim  to 
be  entitled  to  receive,  and  deliver  the  same 
to,  or  into,  the  ofDce  of  snch  corporate  author- 
ities, or  probate  Judge,  and  all  persons  failing 
to  sign  and  deliver  such  statement  within  the 
time  specified  In  this  section  shall  be  forever 
barred  the  right  of  claiming  or  recovering  such 
lands,  or  any  interest  or  estate  therein,  or  any 
part,  parcel  or  share  thereof,  in  any  court 
of  law  or  equity.  In  case  any  lots  in  such 
town  remain  unclaimed  and  unconveyed  at 
the  end  of  said  sixty  days,  all  such  lots  shall 
revert  to  and  become  the  property  of  such 
town." 

There  are  other  sections  which  relate  to 
this  subject,  requiring  the  surveying,  platting, 
and  recording  of  the  plats  of  such  towns  or 
cities  into  blocks,  lots,  streets,  alleys,  etc.. 
and  providing  that  suits  may  be  brought  to 
determine  conflicting  claims;  that  the  same 
shall  be  conducted  as  chancery  actions,  etc.; 
but  It  Is  not  deemed  necessary  to  further 
refer  to  them  for  the  purpose  of  this  inquiry. 
Manifestly,  therefore,  the  280  acres  adjoin- 
ing the  Carrol  Dobbins  40  were  to  be  disposed 
of  under  the  provisions  of  the  town  site  laws 
above  referred  to,  and  tbe  act  of  congress 
required  them  to  be  disposed  of  "for  the  use 


and  benefit  of  the  occupants."  It  is  admit- 
ted that  the  town  site  entry  did  not  em- 
brace the  Carrol  Dobbins  40,  for  the  United 
States  has  parted  with  its  title  to  that  tract 
by  its  patent  to  Dobbins;  but  as  settlers  were 
taking  possession  and  erecting  houses  and  oth- 
er Improvements  upon  portions  of  the  Dobbins 
40,  and  as  litigation  was  proceeding,  whidi 
the  evidence  shows  was  likely  to  result  ad- 
versely to  the  railroad  company.  In  1896,  an 
exchange  was  agreed  upon  between  the  com- 
pany and  Boles,  who  was  agent  for  tbe  set- 
tlers of  the  town  site,  by  which  the  company 
gave  the  Carrol  Dobbins  40  for  20  acres  of 
the  town  site  lands.  That  Boles  was  not  to 
become  the  absolute  owner  of  the  Carrol 
Dobbins  40  is  made  plain  by  the  trust  clause 
of  the  conveyance  to  him,  and  his  acceptance 
of  the  trust  imposed.  The  questions  nativally 
suggested  here  are:  Why  was  the  clause  in- 
serted at  all?  And  whom  was  it  designed  to 
protect?  The  language  of  the  clause  answers, 
"In  trust,  however,  to  so  much  of  the  above 
premises  -  as  is  occupied  at  the  date  of  the 
execution  and  ddlvery  of  this  deed,  by  per- 
sons having  the  right  of  possession  thereto  on 
said  date."  This  conveyance  was  dated  June 
8,  1896,  and  all  the  defendants  went  upon  the 
portions  of  tbe  land  claimed  by  them  during 
1895  (A.  Wallis  as  early  as  May,  and  others 
later),  had  erected  residences  thereon,  and 
were  actually  residing  in  them  conthiuously, 
with  the  exception  of  W.  C.  Wallis,  who,  by 
finding  of  fact  No.  7,  had  in  1895  "commenced 
tbe  erection  of  a  house  thereon,  and  had 
adobes  and  rock  hauled  upon  said  premises, 
and  thereafter  was  in  continuous  occupation 
and  possession  of  said  lots  until  and  after  the 
8th  day  of  June,  1896." 

While  counsel  for  appellant  admit  in  their 
able  brief  that  "it  Is  apparent  that  to  over- 
come the  right  of  an  occupant,  tlie  perstHi 
having  the  right  of  possession  must  have  a 
better  title  than  a  mere  occupant,"  they  In- 
sist that  occupancy  is  not  sufficioit  under 
what  they  urge  to  be  a  modifying  clauae,— 
"by  persons  having  the  right  of  possession 
thereto  on  said  date."  It  is  difficult  to  un- 
derstand how  this  would  benefit  the  plaintifC, 
who  does  not  claim  the  benefit  of  the  trust 
clause,  except  to  the  extent  of  1  lot  and  takes 
a  quitclaim  deed  to  the  remainder  of  block 
72,  some  20  or  more  lots,  without  any  regard 
to  the  trust  clause  of  Boles'  deed  and  the  oc- 
cupancy and  possession  of  the  defendants, 
of  which  the  court  below  found  he  had  ac- 
tual notice.  Although  Mr.  OIll  accepted  a 
deed  under  the  trust  clause.  It  Is  evident  that 
he  denies  the  llmltaticm  to  two  lots  therein 
contained;  demanding  and  obtaining  the  en- 
tire block.  Mr.  Gill  was  not  an  actual  occu- 
pant of  any  part  of  block  72  at  the  date  of 
the  execution  and  delivery  of  Boles'  deed,  nw 
does  he  Insist  that  he  was.  Therefore  those 
wbo  drafted  the  trust  clause  did  not  intend 
to  protect  him  in  that  part  of  the  <dause 
wherein  it  applies  to  such  parts  of  the  "iMem- 
isee  as  is  occupied."     OccujWt^Ml  "impUes 
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that  a  person  la  In  actual,  bona  fide  possession 
of  a  lot  as  a  resident.  One  who  has  never 
had  actoal  poeseesloD  cannot  be  an  occu- 
pant" Hussey  T.  Smith,  1  Utah,  129.  "An 
occupier  is  one  who  is  in  the  use  and  enjoy- 
ment of  a  thing.  •  •  •  Occupancy  is  said 
to  arise  out  of  actual  possession  and  manur- 
ance  of  the  land;  actual  control  of  corporeal 
property."  17  Am.  &  Bng.  Bnc.  Law,  p.  28. 
The  defendants,  on  the  other  hand,  would 
seem  to  be  clearly  within  the  clause,  as  ac- 
tual occupants  at  the  date  of  the  deed,  and 
it  is  most  reasonable  to  belieye  that  the 
clause  bad  direct  reference  to  them.  It  has 
been  repeatedly  held  that  an  occupant  at  the 
time  a  town  site  entry  Is  made  Is  prUna  fade 
entitled  to  a  deed  from  the  town  site.  Pratt 
V.  Young,  1  Utab,  347;  Cain's  Heirs  t.  Young, 
Id.  961;  Lecbler  ▼.  Obapin,  12  Nev.  66. 

We  are  at  a  loss  to  find  wherein  Mr.  GUI 
lias  a  superior  right  of  irassesslon.  Both  the 
plaintifr  and  defendants  were  mere  squatters, 
in  tiie  eyes  of  the  law,  so  long  as  the  railroad 
company  held  the  title;  and  the  company  did 
not  part  with  the  title  until  June  8,  1886. 
The  record  shows  that  Gill  was  the  first  per- 
aon  to  ento'  the  ralhroad  close,  and  this  was 
In  1892,  or  four  years  before  the  railroad  com- 
pany conveyed.  Tlie  record  also  shows  that 
tbe  railroad  company  served  the  following  no- 
tice upon  .Mr.  Gill:  "Demlng,  August  Ist, 
1882.  Territory  of  New  Meslco,  County  of 
Grant.  To  John  W.  GUI:  You  are  hereby 
notified  to  immediately  vacate  the  following 
described  land,  situate  in  the  town  of  Dem- 
lng, county  of  Grant,  and  territory  of  New 
Mexico,  to  wit:  Lying  west  of  Gold  avenue, 
north  of  Pine  street,  east  of  land  unknown, 
and  south  of  Sou.  Pac.  Co.  right  of  way,  and 
upon  which  you  are  engaged  in  the  erection 
of  a  temporary  building.  Also  to  remove  all 
material,  fences,  and  other  obstructions  that 
you  may  Iiave  placed  upon  said  land  known 
as  tlie  'Park  Tract,'  and  claimed  by  the  Atchi- 
son. Topeka  and  Santa  F6  Railroad  Company, 
which  is  now  wrongfully  occupied  by  you. 
W.  S.  Pratt,  Agent  Atchison,  Topeka  &  Santa 
B«  K.  R.,  Demlng,  New  Mexico."  Mr.  Gill 
entered  and  put  up  a  two-wire  fence,  but  he 
did  not  remain  on  tbe  land  or  make  other  im- 
provements. Wliether  he  was  Influenced  by 
the  above  notice,  does  not  appear:  but  the 
court  below  found  as  a  fact  that  this  fence 
was  in  decay  in  1896,  when  tbe  defendants 
entered  npaa  the  land.  It  is  clear  that  the 
railroad  company  did  not  give  Mr.  Gill  any 
superior  -right  of  possession,  as  counsel  for 
appellant  suggest  Such  action  might  have 
necessitated  this  protection  clause.  It  is  also 
suggested  by  appellant's  counsel  that  tbe  pos- 
session of  occupants,  such  as  tbe  defendants 
were,  must  have  continued  for  10  years,— the 
period  of  the  statutory  limitation,— before  ft 
amounted  to  a  right  of  possession,  and  that 
the  trust  clause  was  Inserted  t^  protect  sudi 
occupants.  As  to  this  contention  it  is  suffi- 
cient to  say  that  It  would  seem  entirely  unnec- 
essary to 'insert  such  a  clause  to  protect  those 


whose  right  of  possession,  under  such  circum- 
stances, the  law  itself  protected  fully;  and, 
again,  it  would  not  seem  reasonable  that  the 
railroad  company  thus  intended,  for,  so  far  as 
the  records  show,  the  earliest  intrusion  upon 
its  possession  of  the  Dobbins  40  was  by 
Mr.  Gill  In  1892,  or  about  four  years  prior  to 
the  conveyance  containing  the  trust  clause. 

Upon  the  trial  Mr.  Gill  testified  that  he 
paid  for  one-fourth  of  the  Carrol  Dobbins 
tract,  but,  upon  cross-examination,  admitted 
that  it  was  paid  for  by  the  20  acres  of  the 
town  site  land,  of  which  he  claimed  a  one- 
fourth  interest  l%is,  then,  forms  the  basis 
of  the  division  of  the  Carrol  Dobbins  40  re- 
ferred to  In  the  eleventh  finding  of  fact  If, 
however,  the  railroad  company  were  inform- 
ed that  Boles,  GUI,  Foster,  and  Rice  claimed 
the  ownership  of  the  tract  and  intended  to  di- 
vide It  between  them,  it  is  evident  that  the 
railroad  company  recognised  the  rights  of 
the  settlers  actually  occupying  the  lands  at 
the  time  the  deed  was  made  as  superior  to 
tbe  claims  of  Gill  and  his  associates,  to  the 
extent  of  two  lots  each.  Interpreting  this 
trust  clause  in  the  light  of  the  facts  and  dr^ 
cumstances  last  referred  to,  it  seems  clear 
that  the  Intention  of  tbe  railroad  company 
in  Inserting  the  trust  clause  in  this  deed  was 
for  the  specific  purpose  of  protecting  other 
persons  whom  they  knew  to  be  actually  resid- 
ing upon  the  land,  and  who  had  erected 
houses  and  other  improvements  there,  and  for 
the  purpose  of  recognizing  the  superior  rights 
of  such  settlers  over  rights  claimed  by  i)er- 
sons  such  as  the  plaintill  and  his  associates, 
who  had  not  at  any  time  resided  upon  the 
lands  being  conveyed.  Tbe  language  of  the 
first  part  of  the  trust  clause,  wherein  it  pla- 
ces in  trust  so  much  of  the  land  and  premises 
as  is  occupied  at  the  date  of  the  execution  and 
delivery  of  the  deed,  is  very  significant,  in 
the  light  of  the  above  facts,  and,  in  our  Judg- 
ment can  only  mean  one  thing,  and  tliat  is 
the  protection  of  the  defendants  who  were  ac- 
tually occupying  the  lands  as  settlers,  and 
that  the  remaining  part  ss  to  the  right  of 
possession,  is  practically  synonymous  with 
the  first  provisions  of  the  clause,  and  that  in 
no  event  could  it  refer  to  persons  who  did  not 
occupy  any  part  of  those  lands  at  the  time 
the  conveyance  was  made;  the  intention  of 
the  railroad  company  being  to  place  It  in  the 
power  of  Boles  to  dispose  of,  or  divide  be- 
tween himself  and  associates.  Gill,  Foster, 
and  Rice,  such  portion  of  the  lands  as  re- 
mained after  each  of  the  actual  occupants 
thereon  had  received  the  two  lots  which  Boles 
was  directed  to  hold  in  trust  for  them,  and 
give  conveyance  to  them  upon  their  comply- 
ing with  the  conditions  of  the  trust,  by  pay- 
ing to  Boles  their  proportion  of  tlie  expenses 
of  acquiring  and  conveying  the  land,— an 
amount  which  the  record  shows  was  agreed 
upon  I>etween  the  defendants  and  Boles.  It 
Is  often  the  case  that  parties  to  a  contract 
deed,  or  other  written  instrument  fumislt 
the  evidence  of  a  proper  interpretation  of  the 
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Instrument  to  which  they  are  parties  by  their 
own  declnmtlons  or  actions  In  carrying  out 
the  proTlslons  of  the  Instrument.  Such  seems 
to  b«  the  cue  here.  It  Is  not  difficult  to 
see,  upon  cxamlnattoo  of  the  declarations  and 
actions  of  the  parties  to  this  trust,  that  while 
nil  parties  were  aware  that  the  Carrol  Dol)- 
blns  40  was  not,  and  could  not  be.  embraced 
within  the  town  site  entry.  It  was  desirable 
that  the  disposition  of  this  tract  of  land, 
when  it  passed  out  of  the  ownership  of  the 
railroad  company,  should  be  disposed  of,  as 
near  as  might  be,  according  to  the  laws  gov- 
emiug  town  site  entries,— at  least,  so  far  as  it 
rehited  to  actual  occupants  of  the  land.  The 
probate  Judge  who  made  the  entry  as  trustee 
for  the  settlers  upon  the  town  site  land  was 
required  to  dispose  of  these  lands  according 
to  the  town  site  laws  of  the  United  States  and 
of  the  territory,  to  which  we  have  above  re- 
ferred; and  under  these  laws  the  actual  occu- 
pant had  rights  which  could  not  be  taken 
away  from  him,  and  which  secured  to  him  a 
certain  portion  of  the  town  site  upon  his  com- 
pliance with  the  trust  conditions  under  the 
town  site  law.  The  railroad'  company,  by  in- 
serting this  trust  clause  in  the  deed,  thereby 
constituted  Mr.  Boles  a  trustee  for  the  same 
purpose,  so  far  as  the  actual  settler  was  con- 
cerned, as  was  the  probate  Judge  under  the 
town  site  law.  The  remainder  of  the  land  to 
which  those  in  possession  were  not  entitled, 
of  course,  could  be  conveyed  absolutely  by 
Mr.  Boles,  because  it  remained  un trammeled 
with  the  trast  clause,  as  if  the  lands  came 
to  the  trustee  from  private  own^nihip. 

Referring,  then,  to  the  evidence  furnished 
by  the  declarations  and  actions  of  the  par- 
ties, it  may  be  pointed  out  here  that  the 
town  site  laws  required  the  trustee  to  have 
the  town  site  surveyed  and  platted  into  lots, 
blocks,  streets,  alleys,  etc.,  and  we  find  that 
Mr.  Boles  proceeded  to  have  this  tract  of 
land  surveyed  in  a  similar  way.  The  town 
site  laws  above  referred  to  provided  that 
the  trustee  shall  give  notice  to  the  occupants 
of  the  lands,  calling  on  them  to  make  the 
necessary  claim  and  proof  showing  their 
rights  to  a  portion  of  the  town  site;  and 
section  3981.  Comp.  Laws  1897,  provides  that 
within  GO  days  after  the  first  publication  of 
such  notice  the  person,  by  his  or  her  duly  au- 
thorized agent  or  attorney,  shall  sign  a  state- 
ment containing  a  description  of  the  portlou 
of  the  land  claimed.  We  find  that  Mr.  Boles 
published  a  notice  calling  upon  all  those 
claiming  the  right  of  possession  in  the  lands 
embraced  in  the  Carrol  Dobbins  40  to  make 
their  claim,  almost  identically  as  required 
by  the  statute  in  town  site  cases,  and  giving 
60  days  in  which  to  do  so.  It  is  further 
found  that  a  large  number  of  printed  blanks 
were  prepared,  doubtless  with  the  approval 
of  Mr.  Boles,  the  trustee,  as  the  evidence 
shows,  and,  after  Mr.  Boles  had  received  a 
large  supply  of  these  printed  blanks,  other 
parties  obtained  the  same  blanks;  and  they 
were  the  same  kind  of  blanks  used  by  others 


hi  making  application  for  lota  In  these  lands, 
as  well  as  the  town  site  lands,  the  form  of 
which,  as  shown  by  the  application  of  Albert 
Wallis,  applicant,  is  as  follows:  "Applica- 
tion. Deming,  New  Mexico,  Jnly  7th,  1S96. 
Thomas  Boles,  Trustee,  etc.,  Deming  New 
Mexico— Shr:  I  hereby  make  application  for 
a  deed  to  the  following  lot  of  land,  to  wit: 
Behig  situate  hi  the  S.  W.  %  of  S.  B.  ^  Sec. 
Tp.  23  8.,  H.  9  W.,  in  the  town  of  Deming. 
Grant  county.  New  Mexico,  and  designated 
on  the  plat  of  Boles'  survey  of  said  town,  to 
lots  11  and  12  in  block  72.  I  became  enti- 
tled to  the  possession  of  said  lot  on  or  about 
the  20th  day  of  April,  1806,  in  the  following 
manner,  to  wit:  Under  the  town  site  laws  of 
the  United  States.  There  are  the  following 
improvements  on  said  lots,  made  by  the  fol- 
lowing named  persons  on  the  date  berein- 
after  given:  One  adobe  house.  16  by  41  ft, 
built  by  me.  That  all  said  improvements 
cost  about  $450.  and  are  now  worth  $450.  I 
am  ready  and  willing  to  pay  my  just  share 
of  the  expenses  Incurred  in  procuring  title 
to  the  land  included  within  said  premises. 
Albert  WalUs,  AppUcant."  It  is  also  in  tes- 
timony that  Mr.  Boles  did  not  object  to  the 
form  of  these  applications.  It  will  be  ob- 
served that  in  this  form  of  application  the 
settler  was  required  to  state  that  he  became 
entitled  to  the  possession  of  said  lot  or  lots 
on  or  about  a  certain  date  "in  the  foUovring 
manner,  to  wit:  Under  the  town  site  laws 
of  the  United  States,"— and  an  offer  was  made 
by  the  applicant  to  pay  .his  proportion  of 
the  expense  of  acquiring  the  lands.  The 
proceedings  are  all  practically  identical  with 
the  proceedings  which  the  probate  Judge  of 
Grant  county  would  require  as  to  lots  in  the 
town  site,  and  therefore  they  are  in  sub- 
stantial compliance  with  the  town  site  laws 
of  the  United  States.  The  above  provisions 
being  requirements,  or  meeting  with  the  ap- 
proval of  Mr.  Boles,  the  trustee,  they  serve 
to  show  his  own  interpretation  of  the  trust 
clause  in  the  conveyance  to  him,  and  farther 
show  that  it  was  his  understanding  that  the 
lands  embraced  in  the  Carrol  Dobbins  40 
were  to  be  disposed  of,  so  far  as  settlers 
residing  thereon  were  concerned,  substantial- 
ly as  other  town  site  lands  were  disposed  of. 
It  is  not  difficult  to  see  that  the  railroad  com- 
pany, the  grantor  In  the  Boies'  conveyance. 
Intended  a  similar  method  of  disposing  of 
the  .lands  conveyed,  so  far  as  they  are  relat- 
ed to  the  occupants  in  possession  at  the  time 
the  deed  was  executed.  Probably  sufficient 
has  been  said  to  Indicate  this  in  a  former 
part  of  this  opinion,  but  It  might  be  added 
that.  In  addition  to  constituting  Mr.  Boles 
trustee  for  those  occupying  the  lands,  there 
is  a  limitation  in  the  number  of  lots  each  set- 
tler is  to  receive,  which  Is  In  substantial 
compliance  with  the  following  provision  of 
section  2382  of  the  town  site  laws  of  the 
United  States  '(U.  S.  Comp.  St  1901,  p.  1455), 
which  is  as  follows:    "But  any  actual  settler 

upon  any  one  lot  as  aboveiproxldedLand  ap- 
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on  any  addttlonnl  lot  in  wblch  be  may  have 
substantial  improvements,  shall  be  entitled 
to  prove  up  and  pnrcbase  tbe  same  as  a  pre- 
emption at  such  minimum  at  any  time  be- 
fore tbe  day  fixed  for  tbe  public  sale."  It 
appears,  therefore,  that  both  tbe  grantor  and 
tbe  grantee  in  tbe  conveyance  of  tbe  tlarrol 
Dobbins  40  united  in  the  Intention  of  dis- 
posing of  tbe  lands  embraced  in  tbat  tract  In 
a  similar  manner  to  those  embraced  in  the 
town  site  of  which  it  was  to  be  practically  a 
part,  and  adjoining,  tbat  a  nnlform  system 
of  disposing  of  these  lands  might  prevail 
tbrougbont  tbat  entire  addition  to  the  town 
of  Deming,  and  also  tbat  actual  settlers  upon 
tbe  Carrol  Dobbins  40  should  have  tbe  same 
protection  as  actual  settlers  had  under  tbe 
laws  of  the  United  States  relating  to  the  es- 
tablishment of  town  sites;  and  tbe  acts  of 
tbe  parties  above  referred  to  so  ttaoroughly 
Indicate  this  purpose  as  to  amount  to  a  con- 
struction of  the  tmst  clause  In  the  deed  to 
this  effect  by  the  parties  themselves. 

From  what  has  been  said,  It  Is  apparent 
that  the  decree  entered  in  this  case  by  tbe 
court  below  was  correct  The  court  below 
entered  a  decree  declaring  John  W.  Gill  to 
have  received  title  to  two  lots,  each  occupied 
by  the  defendants,  in  trust  for  their  use  and 
benefit,  and  required  him  to  convey  to  each 
of  tbe  said  defendants  tbe  two  lots  respec- 
tively claimed  and  occupied  by  them,  upon 
payment  by  them  to  bim  of  the  proportion 
of  tbe  expense  of  obtaining  the  lands  wblch 
they  were'  required  to  pay;  thus  declaring 
tbat  the  trust  clause  of  this  deed  was  for  the 
protection  of  the  defendants  in  their  right  to 
obtain  title,  to  the  extent  of  two  lots  each. 
In  block  72,  by  reason  of  their  being  actual 
occupants  of  the  land  at  the  time  tbe  deed 
was  executed  and  delivered. 

Counsel  for  appellant  and  appellees,  waiv- 
ing an  technical  errors  suggested  by  tbe  as- 
signments of  error,  have  submitted  the  case 
to  this  court  upon  tbe  legal  Interpretation  of 
tbe  trust  clause  in  tbe  deed,  and  whether 
or  not  It  embraced  within  Its  terms  the  de- 
fendants In  this  case.  This  court  being  of 
the  opinion  that  the  court  below  properly 
construed  the  trust  clause  of  said  convey- 
ance, and  entered  a  proper  decree  In  accord- 
ance with  the  terms  thereof,  tbe  decree  of 
the  court  below  is  affirmed  with  costs. 

MILLS.  C.  J.,  and  BAKER,  and  MCMIL- 
LAN, JJ.,  concnr.  PARKER,  J.,  having  tried 
tbe  case  below,  did  not  participate  in  the 
hearing. 


BOOHER  V.  WISNER  et  al 
(Supreme  Conrt  of  Kansas.    Nov.  8.  1902.) 

PBTITION  IN  ERROR— DISMISSAL. 
L  Petition  in  error  will  be  dismissed  wh«« 
parties  in  court  below  are  not  made  parties  to 
the  proceeding. 

2.  A  proceeding  in  error  will  be  dismissed 
where  the  record  does  not  show  tbe  value  ef 
the  subject  of  controversy  to  amount  to  $100. 


In  banc.  Error  from  district  court  Barber 
county;   P.  B.  Oillett,  Judge. 

Action  by  A.  P.  Booher  against  Sarah  E. 
WIsner  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Dismissed. 

Samuel  Griffin,  for  plaintiff  In  error.  B. 
Sample  and  Noble  &  Tlncber,  for  defendants 
In  error. 

PER  CURIAM.  This  was  an  action  to  en- 
join the  change  of  tbe  line  of  a  public  high- 
way. Two  landowners  adjoining  the  high- 
way who  were  parties  in  the  court  below  are 
not  made  parties  in  this  court  nor  does  the 
record  show  tbat  the  value  of  the  subject  of 
controversy  amounts  to  $100.  Both  tbese  de- 
fects are  grounds  for  dismissaL 

The  proceeding  in  trtor  is  therefore  dis- 
missed. 


COOPBR  T.  HATTHORN  «t  al. 

(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 
In  banc.    On  rehearing.    Affirmed. 
F<a  former  opinion,  see  69  Pac  833. 

PER  CURUM.  The  letter  of  defendant  In 
error,  dated  September  13,  1894,  was  held  In 
Haythom  v.  Cooper,  65  Kan.  — ,  60  Pac  332, 
not  to  be  sufficiently  explicit  to  remove  tbe 
bar  of  the  statute  of  limitations.  We  per- 
ceive no  error  In  excluding  the  other  letters 
written  by  tbe  husband  of  Mrs.  Haythom. 
They  in  no  way  atTected  any  of  ber  rights. 
Tbe  payments  of  the  $6  and  $7,  respectively, 
were  not  shown  to  have  been  made  by  Mrs. 
Haythom  or  by  ber  direction. 

The  judgment  of  tbe  court  below  will  be 
affirmed. 


DB  CAMP  et  al.  v.  WARREN  MORTG.  CO.* 
(Supreme  Ciourt  of  Kansas.    Nov.  8,  1902.) 

FOREIGN  CORPORATION— RIQHT  TO  BUE. 
1.  That  a  foreign  mortgage  company  had 
been  remiss  in  its  duties  to  the  state  md  not 
satisfy  nor  discharge  a  mortgage  given  it  and 
where  it  made  reports  to  the  secretary  of  state 
in  substantial  conformity  with  tbe  law,  before 
an  action  was  broneht  by  It  to  foreclose  its 
mortgage,  it  was  entitled  to  maiutaiu  the  same. 

In  banc.  Error  from  district  court  Lyon 
connty;  W.  A.  Randolph,  Judge. 

Action  by  the  Warren  Mortgage  Company 
against  O.  W.  De  Camp  and  others.  Judg- 
ment for  plaintUT,  and  defendants  bring  er- 
ror.   Affirmed. 

O.  W.  De  Camp,  for  plaintiffs  In  error. 
Graves  &  Hamer  and  Kellogg  &  Maddm,  for 
defendant  in  error. 

PER  CURIAM.  Action  to  recover  posses- 
sion of  cattle  under  tbe  provisions  of  a  chat- 
tel mortgage  given  to  secure  a  debt  of  De 
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Camp.  Judgment  wa«  In  faror  of  the  War- 
ren Mortgage  Company.  The  evidence  shows 
that  the  debt  was  bona  flde,  that  It  was  un- 
paid and  long  past  due,  and  that  the  condi- 
tions of  the  mortgage  had  been  broken.  The 
corporate  existence  of  the  mortgage  company 
wau  shown,  and  no  error  was  committed  In 
admitting  testimony  of  that  fact  The  mort- 
gage company  may  have  been  remiss  In  Its 
duties  to  the  state  in  the  past,  but  that  did 
not  satisfy  nor  discharge  De  Camp's  obliga- 
tions to  It.  It  had  made  reports  to  the  secre- 
tary of  the  state  in  substantial  conformity 
with  law  before  the  action  was  begun,  and 
was  entitled  to  maintain  the  same. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 


HAHGADmE-McKITTRICK  DRY  GOODS 

CO.  T.  SWOFFORD  BROa  DRY 

GOODS  CO. 

(Sapreme  Court  of  Kansas.    Nor.  8,  1902.) 

OONTRACTS-KNFORCBHBNT  BT  THIBD  PAR- 

TIBS-FRAt;D. 

1.  A  creditor  who  clalmR  the  benefit  of  a  con- 
tract made  by  another  with  the  debtor  to  pay 
the  latter's  debt  will  be  bound  by  the  equities 
between  the  contracting  parties  growiug  out 
of  the  agreement,  and  ne  cannot  enforce  the 
promise  if  the  promisor  was  fraudulently  indu- 
ced to  make  it. 

2.  One  who  refuse*  to  be  bound  by  an  agree- 
ment which  he  was  frauduleutly  induced  to 
make  will  not  be  required  to  restore  anything 
which  he  did  not  receive  as  a  consideration  for 
his  engagement. 

(Syllabus  by  the  Court) 

In  banc.  Error  flrom  district  court  Dong- 
las  county;  S.  A.  Rlggs,  Judge. 

Action  by  Swotford  Bros.  Dry  Goods  Com- 
pany against  Hargadlne-McKlttrlctc  Dry 
Goods  Company.  Judgment  for  plalntilf,  and 
defendant  brings  error.    Reversed. 

Rosslngton,  Smith  &  HIsted,  for  plaintiff 
in  error.  Ellla,  Cook  &  Ellts,  for  defendant 
In  error. 

DOSTBR,  0.  J.  A.  R.  Kramer  was  a  mer- 
chant doing  business  at  Galena,  this  state, 
under  the  name  of  A.  R.  Kramer  &  Co.  He 
owed  the  Hargadlne-McKlttrick  Dry  Goods 
Company,  a  corporation,  nearly  $15,000,  and 
on  March  2,  1896,  executed  to  it  an  instru- 
ment more  nearly  In  the  nature  of  a  condi- 
tional bill  of  sale  of  his  stock  of  goods  than 
anything  else.  Without  containing  words  of 
sale  and  trasfer,  it  declared  that  the  stock 
of  goods  "Is  the  sole  property  of  said  Harga- 
dlne-McKlttrick Dry  Goods  Company,  and  to 
remain  so  until  the  following  Indebtedness 
Is  paid."  etc.  Nothing  was  said  In  tbe  in- 
strument as  to  whether  It  should  pass  title 
to  subsequently  acquired  goods  added  to  the 
stock,  or  constitute  a  lien  on  such  additions. 
Inferably,  however,  from  the  following  pro- 
vision. It  was  to  do  one  or  the  other,  per- 
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haps  tbe  former:  "It  is  also  further  agreed 
that  the  said  Hargadine-McKittrlck  Dry 
Goods  Company  Is  to  grant  the  said  A.  R. 
Kramer  &  Company  a  line  of  credit  not  to 
exceed  $2,000.00.  as  follows:  $1,500.00  In  dry 
goods,  and  $500.00  for  purchases  made  from 
other 'honses.  No  purchases  are  to  be  made 
or  debt  created  without  the  authority  of  said 
Hargadlne-McKIttrIck  Dry  Goods  Company. 
All  cash  is  to  be  remitted  to  the  said  Har- 
gadlne-McKlttrick Dry  Goods  Company,  and 
all  bills  to  be  paid  through  them."  The 
practical  construction  which  the  parties  gave 
to  the  paper  by  their  subsequent  dealings  un- 
der It  was  that  it  covered  after-acquired  ad- 
ditions to  the  stock.  Kramer  was  to  remain 
In  possession  of  tbe  goods  and  conduct  the 
business  In  his  own  name  as  before,  and 
make  weekly  reports  to  the  Hargadine-Mc- 
Kittrlck Company,  and  out  of  the  i;at>ceeds 
of  sales  pay  the  indebtedness.  This  arrange- 
ment continued  for  more  than  two  years; 
but  the  Indebtedness  did  not  become  ma- 
terially reduced,  and  the  company  decided  to 
take  possession  of  the  stock  of  goods  and  put 
an  end  to  the  transaction.  On  December  3, 
1898,  It  wrote  to  Kramer  announcing  its  in- 
tention, sending  the  letter  by  one  Purdy  as 
its  agent  This  letter  contained  the  follow- 
ing statement:  "Mr.  Purdy  is  authorized  to 
say  to  any  one  to  whom  the  firm  of  A.  R. 
Kramer  &  Company  may  owe  money  for 
legitimate  claims  against  them  of  any  kind, 
arising  out  of  tbe  mercantile  business,  that 
this  company  will  settle  them  In  full,  and  Mr. 
Davis  will  attend  to  the  matter  as  soon  as 
he  is  able  to  come  down."  Mr.  Purdy  gave 
Kramer  the  assurance  he  bad  been,  as  above, 
authorized  to  make.  The  stock  of  goods  was 
surrendered  to  him  and  shipped  away. 
Among  the  Indebtedness  of  Kramer  was  an 
account  for  goods  due  the  Swofford  Bros. 
Dry  Goods  Company,  a  corporation.  Not  be- 
ing paid,  suit  was  brought  by  that  company 
against  the  Hargadlne-McKlttrick  Dry  Goods 
Company  to  recover  on  the  assumption  con- 
tract which  Mr.  Purdy  had  made  under  the 
authority  conferred  on  him.  The  defense  to 
the  suit  was  that  the  assumption  agreemmt 
was  Induced  by  the  fraudulent  representa- 
tions and  concealments  of  Kramer.  It  was 
averred  that  he  had  concealed  from  the  Hai^ 
gadlne  Company  the  Indebtedness  due  the 
Swofford  Company  and  many  others  by  tbe 
making  of  false  reports,  the  keeping  of  se- 
cret accounts,  and  other  deceptive  practices. 
On  the  trial  the  defendant  offered  evidence 
of  the  fraud  practiced  on  It,  and  of  the  claim 
that  It  made  the  assumption  agreement  In 
reliance  on  the  truth  of  Kramer's  represen- 
tations. This  evidence  was  rejected  for  the 
reason  that  it  was  not  coupled  with  an  otter 
to  show  that  the  Hargadlne  Company  on  dis- 
covering tbe  fraud  practiced  on  it  offered  to 
rescind  the  contract  and  transaction  by  which 
it  entered  Into  possession  of  the  stock  of 
goods.  This  ruling  was  afilrmed  by  the 
majority  of  the  court  of  appeals  of  the  North- 
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ern  department  (Hargadlne-McKlttrlck  Dry- 
Goods  Co.  v.  Swofford  Bros.  Dry-Goods  Co., 
10  Kan.  App.  198,  63  Pac.  281),  but  it  cannot 
be  sustained.  It  is  contrary  to  the  principle 
declared  by  this  court  In  Clay  ▼.  Woodrum, 
45  Kan.  116,  25  Pac.  619,  that,  In  actions  on 
an  agreement  made  by  one  person  with  an- 
other for  the  benefit  of  a  third,  the  rights 
of  the  latter  will  be  subservient  to  the  equi- 
ties growing  out  of  the  contract  between  the 
other  two.  Had  Kramer  paid  the  debt  due 
the  Swofford  Company,  and  brought  an  ac- 
tion against  the  Hargadiue  Company  to  com- 
pel reimbursement,  he  could  not  have  main- 
tained It  in  the  face  of  proof  of  the  fraud 
and  concealment  charged  against  him. 
What  Kramer  could  do  or  could  not  do  in  an 
action  by  him  against  the  Hargadine  Com- 
pany Is  the  test  of  what  the  Swofford  Com- 
pany can  do  or  not  do  in  an  action  by  It 
against  the  same  party,  because  the  Swof- 
ford Company  must  claim  under  the  same 
contract  that  Kramer  would  have  been  com- 
pelled to  claim  under  had  he  brought  the  ac- 
tion. In  Ellis  v.  Harrison,  101  Mo.  270,  IG 
S.  W.  198,  It  was  said:  "Whatever  right  of 
action  a  third  party  to  such  an  engagement 
may  acquhre  by  virtue  of  its  terms  against 
either  of  the  directly  contracting  parties,  it 
Is  clear  that  on  principle  such  right  cannot 
be  broader  than  the  party  to  the  contract 
(through  whom  the  right  of  action  Is  derived) 
would  have  in  event  of  Its  breach.  To  state 
this  in  another  form:  The  right  of  action  by 
any  outside  beneficiary,  for  whose  advantage 
a  contract  is  made  between  two  other  per- 
sons. Is  entirely  subordinate  to  the  terms  of 
that  contract  as  made.  Such  beneficiary  can- 
not acquire  a  better  standing  to  enforce  the 
agreement  than  that  occupied  by  the  con- 
tracting parties  themselves."  Dunning  v. 
Leavltt.  85  N.  Y.  30,  39  Am.  Rep.  617,  cited 
and  quoted  from  in  Clay  v.  Woodrum,  supra. 
Is  a  pointed  authority  to  the  same  effect  as 
the  above,  and  there  are  many  others. 

The  reason  given  by  the  district  court  for 
Its  rejection  of  the  offered  evidence,  to  wit, 
that  the  Hargadine  Company  could  not  re- 
pudiate the  assumption  contract,  into  the 
making  of  which  it  had  been  fraudulently 
entrapped,  without  restoring  the  status  quo, 
is  not  a  valid  one.  The  general  rule  that  a 
person  who  receives  something  under  a  con- 
tract which  he  would  not  otherwise  have  ob- 
tained cannot  rescind  the  transaction  without 
making  restoration  does  not  apply.  The 
Hargadine  Company  got  nothing  from  Kram- 
er that  was  not  already  theirs.  The  stock  of 
goods  belonged  to  them.  They  were  entitled 
to  its  possession.  They  merely  entered  on 
their  own.  The  assumption  agreement,  as  to 
all  Indebtedness  due  to  third  persons  over 
and  beyond  the  $500  allowed  by  the  express 
terms  of  the  bill  of  sale  of  March  2,  1896, 
was  gratuitous  on  the  part  of  the  Hargadine 
Company.  It  was  not  required  by  the  terms 
of  the  agreement  under  which  Kramer  was 
holding  the  goods,  and  it  furnished  no  con- 


sideration for  his  surrender  of  their  posses- 
sion. "One  who  attempts  to  rescind  a  con- 
tract on  the  ground  of  fraud  Is  not  required 
to  restore  that  which.  In  any  event,  he  will 
be  entitled  to  retain,  either  by  virtue  of  the 
contract  sought  to  be  set  aside  or  of  the  orig- 
inal liabUlty."  Kley  t.  Healy,  127  N.  Y.  656. 
28  N.  B.  683. 

It  Is  suggested  that  the  Hargadine  Com- 
pany received  from  Kramer  something  addi- 
tional to  the  stock  of  goods,  to  wit,  the  store 
furniture  and  fixtures.  While  these  were  not 
described  in  the  bill  of  sale,  yet  the  letter  of 
the  Hargadine  Company  of  December  3,  1808, 
treats  of  them  as  though  they  were  subject 
to  the  terms  of  that  instrument  Many  of 
them  were.  In  fact,  disposed  of  by  Kramer 
himself.  In  the  discharge  of  his  own  Indebt- 
edness, and  some  were  left  in  the  store  build- 
ing on  the  removal  of  the  goods.  But  a  suffi- 
cient answer  to  the  claim  of  new  considera- 
tion In  this  respect  is  tbat  It  does  not  appear 
that  the  transfer  of  any  of  this  furniture  or 
fixtures  to  the  Hargadine  Company  was 
made  to  it  to  Induce  it  to  enter  Into  the  as- 
sumption agreement,  and,  were  It  otherwise, 
there  Is  much  doubt,  indeed,  whether  It 
would  constitute,. under  the  circumstances  of 
this  case,  a  reason  for  Invoking  the  role  of 
restoration  before  rescission. 

The  Judgment  of  the  court  below  Is  re- 
versed, and  a  new  trial  orderod.  All  the  Jus- 
tices concurring. 


DAVIS  et  al  v.  COVENTRY  et  al. 

(Supreme  Court  of  Kausas.    Nov.  8.  1902.) 

CBMETERY     ASSOCIATION— PUBLIC     CORPORA- 
TION—STOCK—ELECTION  OF  OFFICERS. 

1.  Au  association  orfraoized  and  incorporated 
for  the  purpose  of  purchasing  and  boldinK  landb, 
surveying,  plattin;;.  and  selling  lots  therein  for 
sepuitore,  and  otherwise  maintaining  a  ceme- 
tery, is  a  public,  and  not  a  private,  corpora- 
tlou. 

2.  Public  cemeteries  are  not  authorized  to  is- 
sue and  .sell  stock.  The  owners  of  the  lots  are 
members  of  the  corporation,  and  are  entitled  to 
vote  in  the  election  of  its  ofltcers  and  upon  all 
other  matters  to  the  same  extent  as  stockhold" 
era  in  other  corporations. 

(Syllabus  by  the  Court.) 

In  banc.  Quo  warranto  by  J.  W.  Davis 
and  others  against  M.  J.  Coventry  and  oth- 
ers.   Judgment  for  plaintiffs. 

W.  P.  DlUard,  C.  E.  Benton,  and  McCIev- 
erty  &  Padgett,  for  plaintiffs.  John  H. 
Crain  and  W.  R.  Biddie,  for  defendants. 

OREENE,  J.  This  cause  was  argued  and 
submitted  In  division  1  at  the  January  sit- 
ting. On  September  2uth  it  was  ordered  re- 
ferred to  the  court  without  reargunient 
This  Is  an  original  proceeding  in  quo  war- 
ranto to  compel  the  defendants  to  surrender 
to  the  plaintiffs  the  offices  of  board  of  di- 
rectors of  the  Ft.  Scott  Cemetery  Association, 
together  with  all  books,  papers,  maps,  and 
plats  and  other  property  belonging  to  siich 
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association.  The  material  facts  are  undis- 
puted, and,  summarized,  are:  In  1869  tblrty 
persons  associated  themselves  together  for 
the  purpose  of  purchasing  land  upon  >which 
to  plat  and  maintain  a  cemetery.  Their 
agreement  was:  "Fort  Scott,  May  29,  1869. 
We  whose  names  are  hereto  subscribed  agree 
to  pay  our  equal  pro  rata  part  of  two  thou- 
sand dollars,  with  which  to  purchase  of  W. 
Harris  eighty  acres  of  ground  for  the  ceme- 
tery; one-half  payable  on  demand,  and  one- 
half  on  the  first  of  August,  1869."  The  sub- 
scriptions were  made,  the  land  purchased, 
and  a  portion  thereof  platted  Into  lots  for  the 
purpose  of  sepulture.  Application  was  made 
and  a  charter  granted  to  the  Ft  Scott  Ceme- 
tery Association.  This  charter  provided  that 
the  capital  stock  should  be  $3,000,  divided 
Into  30  shares,  of  $100  each,  and  authorized 
the  association  to  purchase,  hold,  plat,  and 
convey  lots  for  sepulture.  There  was  no  sub- 
scription to  the  capital  stock.  No  stock  was 
actually  Issued  or  sold.  It  was  agreed  be- 
tween the  original  incorporators  that,  when 
the  land  was  purchased  and  platted,  each 
should  receive  free  a  family  burying  lot. 
This  agreement  was  carried  out,  and  the  lots 
deeded  to  such  persons  in  accordance  there- 
with. Thereafter  lots  In  the  cemetery  were 
sold  by  the  association  as  occasion  required, 
and  the  money  used  In  maintaining  the 
grounds.  Abont  1879  H.  E.  Cooper  began  to 
purchase  of  the  original  Incorporators  what 
he  conceived  to  be  their  stock  In  the  corpora- 
tloD,  and  continued  until  he  had  purchased 
19  of  such  supposed  shares.  This,  however, 
did  not  Include  a  sale  or  purchase  of  their 
lots.  Some  time  In  1880  a  stock  book  was 
procured,  and  stock  regularly  Issued  to  Coop- 
er for  these  19  supposed  shares.  Afterwards 
M.  J.  Coventry,  one  of  the  defendants,  pur- 
chased from  Cooper  these  shares,  and  there- 
after purchased  from  the  other  orlgUial  In- 
corpwators  until  be  had  secured  the  Interest 
of  27  of  the  30,  and  caused  the  corporation 
to  Issue  to  him  certificates  representing  such 
shares.  No  certificates  were  ever  Issued  to 
purchasers  of  lots.  All  elections  prior  to  the 
one  set  out  by  the  plaintiffs  herein  seem  to 
have  been  held  upon  the  theory  that  the  orig- 
inal Incorporators,  and  those  who  succeeded 
to  their  Interest  as  stockholders,  as  distin- 
guished from  lot  owners,  were  the  only  per- 
sons who  could  participate  in  an  election,  or 
In  the  management  of  the  business  of  the 
corporation.  On  the  14th  day  of  September, 
1900,  a  meeting  was  held  for  the  purpose  of 
electing  a  board  of  directors.  Those  owning 
shares  issued  to  the  original  incorporators, 
or  their  assigns,  were  the  only  ones  present 
and  voting.  The  defendants  herein  were 
elected  board  of  directors,  M.  J.  Coventry 
was  elected  president  and  manager,  and  F. 
H.  Coventry  secretary  and  treasurer.  It  Is 
by  virtue  of  this  election  that  the  defendants 
are  In  possession  of  the  books,  records,  pa- 
pers, maps,  and  plats  of  said  association,  and 
are  claiming  to  be  the  board  of  directors  and 


o£9cers  of  the  corporation.  Article  4,  |  2,  of 
the  by-laws,  reads:  "Meetings  of  stockhold- 
ers may  lie  held  at  any  time  In  the  city  of 
Fort  Scott,  Kansas,  upon  a  call,  *  *  *  or 
by  any  five  of  the  stockholders.  Five  days* 
notice  of  such  meeting  shall  be  given  by  maU 
to  each  stockholder,  so  far  as  practicable. 
Such  notice  may  be  given  by  the  secretary, 
or  any  one  of  those  Joining  In  the  calL"  Ob 
the  3d  day  of  September,  1900,  J.  D.  Mc- 
Cleverty,  C.  A.  Lakin,  J.  W.  Davis,  M.  V. 
Barnett  and  John  Glnnz,  being  at  the  time 
lot  owners,  but  not  holding  any  shares  of 
stock  in  the  association.  Issued  a  call  for  « 
meeting  of  the  members  of  the  cemetery  as- 
sociation to  be  held  at  the  courthouse  at  the 
city  of  Ft  Scott  on  the  18th  day  of  Septem- 
ber, 1900.  at  3:00  o'clock  p.  m.,  for  the  pur- 
pose of  electing  a  board  of  directors  and 
transacting  other  business.  This  notice  was 
published  for  10  days  prior  to  the  date  of 
such  meeting  In  the  only  daily  paper  pub- 
lished in  Ft.  Scott,  and  305  of  these  notices. 
Inclosed  In  envelopes  and  properly  stamped, 
were  deposited  In  the  post  office  of  Ft  Scott, 
Kan.,  addressed  to  as  many  dlflferent  lot  own- 
ers, who  at  the  time  received  their  mall  at 
said  post  office.  On  the  18th  day  of  Septem- 
ber, 1900,  at  the  hour  designated  in  such  no- 
tice for  the  convening  of  the  meeting,  there 
were  present  51  lot  owners,  and  72  other  lot 
owners  represented  by  proxies.  At  this  meet- 
ing the  plaintiffs  herein,  J.  D.  McCleverty,  J. 
W.  Davis,  C.  A.  LakIn,  Jas.  A.  Moulton,  and 
M.  v.  Barnett,  were  elected  directors  of  such 
corporation.  On  the  same  day  said  persons 
qualified,  and  then  organized  by  electing 
from  the  members  of  the  board  proper  offi- 
cers. A  formal  demand  was  thereafter  made 
upon  the  defendants  tor  all  books,  papars, 
maps,  and  plats  belonging  or  pertahiing  to 
said  association  then  In  the  possession  of  the 
defendants.  This  demand  was  refused.  It 
is  by  virtue  of  this  election,  and  the  demand 
thus  made,  that  plaintiffs  ask  possession  of 
these  offices,  the  property  of  the  association, 
and  that  the  defendants  be  onsted  therefrom. 
It  is  contended  by  defendants  that  this  la 
a  private  corporation  for  profit,  and  that  the 
original  Incorporators,  and  those  to  whom 
their  Interest  as  stockholders  have  been  as- 
signed, constitute  the  corporation,  and  the 
only  persons  who  are  entitled  to  vote  In  the 
election  of  Its  directors,  or  take  part  In  the 
management  of  Its  business.  If  this  Is  true, 
defendants  are  properly  In  office,  and  should 
not  be  disturbed.  If,  however,  this  associa- 
tion Is  not  a  private  corporation  for  profit 
and  there  are  no  stockholders,  but  the  busi- 
ness is  conducted  by  a  board  of  directors 
elected  by  the  lot  owners,  they  are  holding 
without  authority,  and  the  plaintiffs  have 
been  legally  elected,  and  are  entitled  to  the 
relief  prayed  for.  As  this  association  was 
incorporated  In  1869,  we  must  look  to  the 
law  in  force  at  that  time  to  determine  the 
rights  of  the  parties.  Subdivision  7,  i  3,  c. 
23,  Gen.  St.  1868,  In  enumerating  the  pur- 
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fosea  for  wlilch  private  corporations  may  be 
farmed,  provides  tbat  corporations  may  be 
farmed  for  tbe  maintenance  of  a  pnbllc  or 
vrlrate  cemetery.  Article  15,  c.  23,  Gen.  St 
1868,  with  reference  to  cemeteries,  reads: 

"Sec.  124.  Cemetery  corporations  shall  have 
fowa  to  divide  the  land  of  the  cemetery 
kito  lota  and  subdivisions,  for  the  purposes  of 
tbe  cemetery,  and  to  tax  the  property  for  the 
pnrpoae  of  ita  general  improvement 

"Sec  125.  Such  corporation  shall  have  pow- 
er to  convey,  by  deed  or  otherwise,  any 
M  OT  lots  of  the  cemetery  for  purposes  of 
sepulture.  When  such  lot  shall  have  been 
Borveyed  and  platted,  the  survey  and  plat 
shall  be  recorded  In  the  office  of  the  register 
flC  deeds  of  the  county  wherein  the  same  are 
situated,  and  shall  not  be  afterwards  changed 
«r  altered.  No  lota  ahall  be  sold  or  disposed 
•f.  until  such  plat  shall  have  been  recorded. 
All  the  ground  held  by  such  corporation  for 
burial  purposes,  while  so  held,  shall  be  exempt 
from  public  taxation.  Every  lot  sold  and  con- 
veyed in  such  cemetery  shall  be  held  by  the 
Koprietor,  for  the  purposes  of  sepulture  only, 
and  shall  not  be  subject  to  attachment  or 
•zecntion. 

•  "Sec.  126.  All  owners  of  lots,  purchased  of 
any  such  corporation,  shall  become  members 
thereof,  and  be  entitled  to  vote  in  the  elec- 
tion of  its  officers,  and  upon  any  other  mat- 
ters, to  the  same  extent  as  stockholders  in 
•ther  corporations." 

We  may  remark  that  these  sections  are  un- 
changed, and  are  now  sections  1381, 1382,  and 
1388  of  the  General  Statutes  of  1901.  It  ap- 
pears from  section  1383  It  was  not  intended 
that  stock  should  be  Issued  in  a  cemetery  cor- 
yoration,  else  it  would  not  have  used  this  lan- 
guage: "All  owners  of  lots  *  •  *  shall  be- 
come members  thereof  *  *  •  and  be  entl- 
fled  to  vote  in  the  election  of  its  officers  and 
■pen  any  other  matters  to  the  same  extent  as 
stockholders  in  other  corporations."  Under 
tbe  general  provisions  of  tbe  corporation  law, 
an  owners  of  stock  are  members  of  the  cor- 
poration, and  are  entitled  to  vote  In  the 
election  of  its  officers.  In  the  light  of  this 
genera]  statutory  provision,  the  language  of 
section  1383  would  have  no  meaning.  It  was 
intended  tliat  Instead  of  tbe  corporation  being 
eontroUed  by  stockholders,  it  should  be  con- 
toidled  by  tbe  lot  owners.  There  seems 
to  be  much  reason  for  this,  outside  tbe  stat- 
■tory  provisions.  A  stockholder,  if  there 
•OQld  be  one,  need  not  own  a  lot  or  have  a 
triative  interred  therein.  Tbe  only  incentive 
be  womd  have  In  maintaining  the  ground 
would  be  to  induce  persons  to  purchase  lots, 
sad  when  the  lots  were  disposed  of  his  In- 
terest would  cease,  while  a  lot  owner  has 
a  continuing  and  increasing  Interest  in  the 
pwperty  of  tbe  cemetery.  In  its  decoration 
and  improvement,  and  making  it  a  place 
where  bis  dead  are  to  be  buried,  and  whecs 
be  expects  to  finally  rest.  It  is  his  constant 
desire  to  have  such  place  ornamented,  and 
the  entire  ground  well  preserved  and  made 


inviting  as  a  i>lace  of  Interment  as  well  as 
a  place  to  which  bis  friends  may  resort  This 
idea  Is  well  expressed  in  Close  v.  Glenwood 
Cemetery,  107  V.  S.  466,  478,  2  Sup.  Ct  2t}7, 
276,  27  L.  Ed.  408:  "This  was  not  to  be  a 
mere  graveyard  in  which  each  lot  holder  ac- 
quired a  piece  of  ground  In  which  to  bury 
his  dead,  and  at  the  same  time  become  charge- 
able with  the  sole  care  of  bis  particular  lot; 
but  tbe  lot  holders  themselves  became  sub- 
ject to  by-laws  and  regulations  having  refer- 
ence to  tbe  Institution  as  an  entirety,  and  tbe 
perpetual  preservation  of  the  cemetery  as  an 
ornamental  and  convenient  place  for  inter- 
ment and  for  resort  by  the  relatives  of  the 
dead."  If  the  lot  owners  may  not  partici- 
pate In  the  election  of  its  officers  and  the 
management  of  the  affairs  of  the  corporation, 
and  It  Is  purely  a  private  corporation,  owned 
and  managed  by  stockholders  for  profit,  tbe 
idea  of  perpetuity  at  once  vanishes.  Having 
sold  all  tbe  lots,  the  profits  end,  and  tbeir  In- 
terests cease.  There  Is  no  further  induce- 
ment to  stockholders  to  maintain  the  organ- 
ization or  keep  up  its  grotmds.  Is  this  cor- 
poration public,  or  for  profit?  Many  reasons 
may  be  found  in  the  law  for  concluding  that  it 
is  public,  and  none  supporting  tbe  contrary 
idea.  For  Instance,  the  property  so  platted 
and  held  Is  exempt  from  taxation.  It  has 
not  been  the  policy  of  the  state,  even  if  It 
were  constitutional,  to  exempt  private  prop- 
erty from  taxation.  No  reason  can  be  sug- 
gested why  a  private  cemetery  corporation, 
operated  for  profit,  should  receive  any  more 
grace  at  the  hands  of  the  legislature  than  a 
private  corporation  organized  for  any  other 
purpose.  Another  Instance  Indicating  that  It  Is 
a  public  corporation  is  tbe  limitation  placed 
upon  the  corporation  In  Its  disposition  of  the 
property.  It  can  sell  "by  lot  or  lots,"  and 
for  tbe  purpose  of  "sepulture"  only,  and  tbe 
plat  when  recorded  In  the  office  of  the  reg- 
ister of  deeds,  "shall  not  be  afterwards  chan- 
ged or  altered."  Similar  limitations  are  not 
found  in  the  law  governing  other  private  cor- 
porations. Private  corporations  are  left  to 
manage  their  property  with  as  much  inde- 
pendence and  freedom  as  natural  persons. 
In  construing  a  statute  predady  like  ours,  in 
Oakland  Cemetery  Co.  v.  People's  Cemetery 
Ass'n,  57  S.  W.  27.  65  L.  R.  A.  503.  the  su- 
preme court  of  Texas  said:  "When  the  Oak- 
land Cemetery  Corporation  laid  out  Its  lands 
Into  lots  and  subdivisions,  and  caused  a  plat 
of  the  land  to  be  made  and  recorded  in  the 
office  of  the  county  clerk  of  Dallas  county, 
the  land  so  laid  out. was  Irrevocably  dedicated 
to  use  as  a  place  of  burial  for  the  dead,— 
Just  as  effectually  as  If  tbe  statute  bad  stated 
that  it  should  be  so  dedicated.  The  use  pre- 
scribed is  public  in  Its  nature,  and  of  a  charac- 
ter that  necessarily  excludes  any  conciurent 
use  of  the  same  property.  Consequently  the 
use  Is  exclusively  for  purposes  of  sepulture. 
After  the  dedication  of  the  land,  the  legal 
title  remains  In  tbe  corporation  only  for  tbe 
puiiwse  of  convey  big  the  lots  to  thoscL  wbo^ 
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desired  to  use  them  for  the  purpose  of  bury- 
Ing  the  dead.  No  power  is  given  by  the 
statute  to  such  corporations  to  convey  the 
property  for  any  other  purpose,  and  the  fact 
that  the  lots  and  subdlvislona  are  made  nn- 
changeable,  and  that  the  power  is  restricted 
to  conveyances  of  'any  lot  or  lots  •  *  • 
for  purposes  of  sepulture,'  operates  as  a 
limitation  upon  the  power  of  the  corporation 
to  convey  the  land  to  *a  lot  or  lots,'  and  for 
the  uses  named.  Upon  dedication  the  domin- 
ion of  the  corporation  over  the  land  as  owner 
in  fee  sipiple  was  surrendered,  and  the  cor- 
poration became,  in  effect,  a  trustee  to  sell 
and  convey  the  lots  for  the  purposes  specifi- 
ed, and  to  carry  out  the  purposes  enumerat- 
ed In  the  statute,  with  the  right  to  approp- 
riate the  proceeds  of  the  sale  to  itself  in  pay- 
ment of  the  land.  Each  lot  owner  became  a 
member  of  the  corporation,  in  the  sense 
that  he  was  entitled  to  participate  in  all  elec- 
tions for  offlcere  to  manage  the  corporate 
business;  and  each  was  interested  not  only 
In  the  particular  lot  conveyed  to  him,  but  In 
the  entire  ground  of  the  cemetery,  to  be 
kept  as  an  entirety,  and  to  be  peipetaated 
and  cared  for  by  a  corporate  body." 

We  are  of  the  opinion  tbat  this  is  a  public 
corporation;  tbat.  In  the  election  of  its  of- 
ficers and  the  management  of  its  business,  It 
Is  controlled  by  the  lot  ownera;  tbat  there 
are  no  stockholdera,  and  the  shares  of  stock 
issued  in  this  corporation  were  unauthorized, 
and  the  sale  or  assignment  conveyed  nothing 
to  the  purchasers;  and  that  the  plaintiffs  are 
entitled  to  the  relief  demanded. 

It  Is  ordered  that  the  defendants  deliver 
to  the  plaintiffs  all  books,  papers,  maps,  plats, 
surveys,  and  records,  and  all  other  prop; 
erty  whatsoever,  belonging  to  said  corpora- 
tioo,  and  that  defendants,  and  each  of  them, 
be  ousted  and  removed  from  the  office  now 
held  by  them,  and  that  the  costs  hereof  be 
paid  by  them.    All  the  Justices  concurring. 


CliARK  V.  MILLER  et  aL 
(Supreme  Court  of  Kausas.    Nov.  8,  1902.) 
In  banc.    On  rehearing.    Affirmed. 
For  former  opinion,  see  68  Pac.  1071. 

PER  CURIAM.  The  importance  of  the 
question  involved  in  this  action  was  such  as 
to  induce  us  to  rehear  it  before  the  full 
bench,  and,  after  such  rehearing  and  full 
consideration,  we  conclude  tbat  the  law  as  in- 
dicated in  the  opinion  heretofore  handed 
down  was  correct;  hence  the  former  Judg- 
ment of  this  court  win  be  affirmed. 


SMITH,  X,  dissenting. 


ELLIS  V.  FI^HERTY  et  al 
(Supreme  Court  of  Kausas.    Nov.  8,  1902.) 

DEMURRER   TO   BVIDENCB. 
1.  Where  the  pleading  of  the  plaintiff  states 
^se  of  action  iu  tort,  and  entirely  failp  to 


state  any  facts  soundiuK  in  contract,  and  ths 
evidence  of  the  plaintiff  wholly  fails  to  praife 
the  alleged  tort,  but  does  tend  to  prove  a  ricfat 
of  action  on  contract,  the  court  should  aostaia 
a  demurrer  to  the  evidence. 
(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Ne- 
maha county;  W.  I.  Stuart,  Judge. 

Action  by  Ellen  Flaherty  against  S.  W. 
Bills  and  Oeorge  Flaherty.  Judgment  for 
plaintiff  in  a  Justice  court,  and  Ellis  appealed 
to  the  district  court,  where  it  was  affirmed, 
and  he  brings  error.    Reversed. 

Crane  &  Woodbum,  for  plaintiff  In  error. 
Redden,  McKeever  &  Uayden,  for  defendants 
In  error. 

GREENE,  J.  The  defendant  in  error  saed 
George  Flaherty  and  plaintiff  In  error  in  con- 
version before  a  Justice  of  the  peace  of  Ne- 
maha county.  The  bill  of  particulars  alleged 
tbat  "the  plaintiff,  Klleu  Flaherty,  complains 
of  defendants,  S.  W.  EUls  and  George  Fla- 
herty, and  says  that  on  or  about  the  18th 
day  of  May,  1900,  she  was  the  owner  of 
twenty-Bis  (26)  bogs,  of  the  value  of  tw» 
hundred  six  and  «Vioo  dollars  (920t{.45); 
that  on  said  date  said  defendants,  S.  W. 
Ellis  and  George  Flaherty,  converted  the 
same  to  their  own  use,"— and  prayed  Judg- 
ment for  their  value,  with  Interest  from  the 
date  of  the  alleged  conversion.  George  Fla- 
herty and  plaintiff  were  brother  and  sister, 
living  togeth^  on  a  farm  In  Neiuaba  coun- 
ty. The  defendant  EUls  resided  Iu  Potta- 
watomie county.  Service  was  bad  upon  Fla- 
herty in  Nemaha  county,  and,  by  reason  of 
the  alleged  Joint  liability,  summons  was  la- 
sued  to  and  served  upon  Ellis  hi  Pottawa- 
tomie county.  Judgment  was  rendered  la 
the  Justice  of  the  peace  court  against  EIUs 
and  George  Flaherty,  from  which  Ellis  ap- 
pealed to  the  district  court  Judgment  waa 
rendered  against  Ellis  in  the  district  court, 
to  reverae  which  he  prosecutes  this  proceed- 
ing. 

The  plaintiff  in  error  introduced  no  evidence 
at  the  trial  of  the  cause  In  the  district  comt. 
and  the  only  evidence  offered  by  plalntltT  be- 
low was  the  testimony  of  herself  and  George 
Flaherty.  At  the  conclusion  of  her  testi- 
mony, the  defendant  Ellis  demurred  to  the 
evidence,  which  was  overruled. 

It  appears  conclusively  from  the  evidence 
that  the  defendants  below,  neither  jointly  nor 
severally,  were  guilty  of  conversion.  George 
Flaherty  sold  the  hogs  In  question  to  Ellis 
with  the  knowledge  and  consent  of  Ellen 
Flaherty.  The  undisputed  evidence  Is  that 
previous  to  this  time  he  had  been  in  the 
habit  of  transacting  such  business  for  his 
sister,  and  that  in  this  particular  transaction 
he  was  acting  for  her,  with  her  knowledge 
and  consent  The  Jmy  returned  special  find- 
ings of  fact,  among  which  are  the  following: 
"(2)  In  the  sale  and  delivery  of  the  hogs  Id 
question  In  this  action,  did  George  Flaherty 
act  for  himself. ^r,Mj^^^(5^'lahe.^ 
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ty?  A.  For  Ellen  Flaherty."  "(4)  Were  the 
bogs  sold  and  delivered  to  S.  W.  Ellis?  A. 
Tee."  "(6)  Did  platntilT  consent  that  the 
hogs  should  be  sold  to  S.  W.  Ellis?  A.  Yes. 
(7)  Did  the  agent  act  in  accordance  -with  his 
anthority  in  the  matter?  A.  Tee.  (7^  Did 
the  defendant  George  Flahoty  convert  any 
of  the  hogs  to  his  own  use?  A.  Na  (8) 
Did  he  deliver  aU  the  hogs  to  a  W.  Ellis? 
A.  Yes.  (9)  Was  he  aothorlzed  by  plaintiff 
to  do  so?  A.  Yes."  "(13)  Did  S.  W.  EUls 
take  the  hogs  in  qnestion  from  plaintiff  with- 
out her  consent?  A.  No.  (14)  Has  the  plaln- 
tur  ever  demanded  the  hogs  of  S.  W.  Ellis? 
A.  No."  In  the  absence  of  any  evidence 
teodlng  to  establish  conversion,  the  court 
should  have  sustained  the  demurrer,  and  ren- 
dered a  Judgment  for  defendant  ElUs. 

It  is  urged  here,  however,  that  it  Is  a  rule 
of  practice  recognized  by  this  court  that 
where  the  variance  between  the  petition  and 
the  facts  proved  are  such  that  an  amendment 
to  the  petition  onght  to  be  fllowed  to  con- 
form  to  the  facts  proved,  the  Judgment  will 
not  be  reversed  on  account  of  such  variance. 
This  rule  is  stated  thus  In  Jung  v.  Llebert, 
44  Kan.  304.  24  Pac.  474:  "Where  there  Is  a 
variance  between  the  allegations  of  a  bill  of 
partlcnlars  and  the  facts  proved  and  specially 
found  by  the  jury  on  the  trial,  yet.  If  it  be 
a  case  where  an  amendment  to  a  bill  of  par- 
ticulars onght  to  be  allowed,  to  conform  it 
to  the  facts  proved  and  found,  the  Judgment 
In  favor  of  the  plaintlll  will  not  be  reversed 
on  account  of  the  variance,  if  no  substantial 
rights  of  the  defendant  have  been  prejudi- 
ced." We  think,  however,  in  this  case,  that 
no  amendment  ought  to  have  been  allowed. 
Conceding  the  facts  proved  established  a 
right  of  recovery  In  contract,  we  have  no 
precedent  authorizing  an  amendment  of  the 
petition  In  tort  to  (me  on  contract  The  evi- 
dence tending  to  support  the  one  will  not 
support  the  other.  While  one  whose  prop- 
erty has  been  converted  may  waive  the  tort 
and  sue  upon  what  the  law  determines  to  be 
an  implied  contract.  If,  however,  be  elects 
to  sue  In  tort  he  may  not  thereafter,  and  up- 
on the  trial,  amend  his  petition  or  pleading 
so  as  to  set  up  a  cause  of  action  on  contract 
This  is  not  an  amendment.  It  Is  a  substitu- 
tion of  one  cause  of  action  for  another  and 
entirely  different  cause  of  action.  Section 
139  of  the  Code  provides  tor  the  amendment 
of  pleadings  to  conform  to  the  facts  proved, 
when  such  amendment  does  not  change  sub- 
stantially the  claim  or  defense;  but  It  no- 
where authorizes,  by  way  of  amendment,  the 
substitution  of  one  cause  for  another.  In 
Culp  V.  Steere,  47  Kan.  746.  751,  28  Pac.  987, 
989.  this  court  used  this  language:  "The 
statute  does  not  provide  that  the  amendment 
shall  not  change  the  form  of  the  action  or 
cause  of  action,  but  it  simply  provides  that 
the  amendment  shall  not  'change  substan- 
tially the  claim  or  defense.'"  It  Is  intend- 
ed by  this  language  to  make  a  distinction  be- 
tween the  cause  of  action  pleaded  and  the 


claim  of  the  plaintiff.  It  is  disapproved.  The 
word  "claim,"  as  therein  used,  is  synonymous 
with  "cause  of  action."  It  Is  said  In  Degraw 
T.  Elmore,  6U  N.  Y.  1:  "The  Ck>de  does  not 
authorize  a  recovery,  where  the  complaint 
alleges  facts  showing  a  cause  of  action  in 
tort,  by  proving  upon  the  trial  a  cause  of 
action  in  contract"  Again,  in  Neudecker  v. 
Kohlberg,  81  N.  Y.  296,  297,  It  Is  said: 
"Where  a  cotuplalnt  states  a  cause  of  action 
ex  delicto.  It  Is  not  competent  at  the  trial 
to  convert  It  Into  one  ez  contractu."  This 
position  Is  well  fortlhed  by  authority.  Gtvens 
v.  Wheeler,  6  Colo.  149;  Lumpkin  v.  Collier, 
89  Mo.  170;  People  v.  Circuit  Judge,  13 
Mich.  206;  Ross  v.  Mather.  SI  N.  Y.  108.  10 
Am.  Rep.  S62.  The  plaintiff  having  wholly 
failed  to  prove  a  cause  of  action  In  tort  the 
bill  of  particulars  was  not  amendable  to  con- 
vert her  action  Into  one  on  contract  The 
demurrer  to  the  evidence  should  have  been 
sustained. 

The  judgment  of  the  cotirt  below  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  to  the  evi- 
dence.   All  the  Justices  concurring. 


CONKLIN  T.  CITY  OP  HUTCHINSON.' 
(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

CONSTtTirriONAL  LAW-SPECIAL  ACT-CHANOB 
OP   CITY    LIMITS. 

1.  By  section  1,  c.  901,  Laws  1895,  the  leg- 
islature sonKht  to  vacate  the  lots,  blocks, 
streets,  and  alleys  in  Miller's  North  addition  to 
the  city  of  Hutchinson.  In  section  5  of  the 
same  act  it  Is  provided  that  the  land  so  vacated 
shall  remain  witWu  the  dty,  and  be  a  part 
thereof,  uotwithstandlne  any  law  to  the  con- 
trary. At  the  time  said  cnapter  301  of  the 
Laws  of  1895  was  passed,  chapter  66  of  the 
Laws  of  18.13  (page  141,  Gen.  St  1901)  was  in 
force,  providing  tliat  an  act  of  vacation  by  the 
lefrislature  shoald  ipso  facto  detach  the  land  va- 
cated from  the  city,  and  that  it  sboold  no  longer 
remain  a  part  thereof.  Held,  tbat  the  legisla- 
tive iutentioD  to  keep  the  vacated  addition  with- 
in the  corporate  limits  of  the  city  Is  made  clear 
by  the  language  of  section  6  of  chapter  301, 
Laws  1895,  and  that  said  section  being  void  by 
reason  of  its  conflict  with  section  5,  art.  12,  of 
the  constitntlon,  prohibiting  the  enlarging  or 
contracting  of  the  limits  of  a  city  except  by 

{ceneral  law,  the  whole  act  in  which  section  5 
8  found  must  fall.    It  cannot  be  held  that  the 
lawmakers  woald  have  enacted  the  other  sec- 
tions of  the  act,  with  section  5  omitted. 
(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Reno 
county;   M.  P.  Simpson,  Judge. 

Action  by  J.  E.  Conklin  against  the  city 
of  Hutchinson.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

W.  G.  Falrchlld,  foe  plaintiff  In  error. 
H.  S.  Lewis,  City  Atty.  (Vandeveer  &  Mar- 
tin, of  counsel),  for  defendant  In  error. 

SMITH.  J.  By  chapter  301.  Laws  1895. 
the  legislature  sought  to  vacate  the  lots, 
blocks,  streets,  and  alleys  of  four  addltlous 
to  the  city  of  Hutchinson.    Sections  1  and  B- 

of  said  chapter  read:       ,.g.,^^^  ^^  \^OOq  IC 

^Rehearing  denied  January  27.  1901. 
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"Section  1.  That  all  lots,  Mocks,  streets 
and  alleys  In  O.  C.  Miller's  North  addition  to 
the  city  of  Hutchinson,  Reno  county,  Kan- 
sas, be  and  the  same  are  hereby  vacated; 
and  that  the  fee  In  such  streets  and  alleys 
shall  revert  back  to,  and  be  In  the  owners  of 
such  lots  and  blocks;  such  real  estate  being 
the  northwest  quarter  of  section  number  sev- 
en (7),  township  number  twenty-three  (23), 
range  number  five  (5)  west.  In' said  coimty. 
•    •    ••> 

"Sec.  5.  Said  lands  so  vacated  In  the  city 
of  Hutchinson  shall  be  and  remain  within 
the  boundary  of  said  city  and  be  a  part  there- 
of, notwithstanding  any  law  to  the  con- 
trary." 

At  the  time  the  above  act  was  passed, 
chapter  06  of  the  Laws  of  1893  was  In  force. 
Section  2  of  the  latter  act  reads: 

"Sec.  2.  If  any  town  site,  or  portion  of  a 
town  site  containing  more  than  five  acres, 
shall  hereafter  be  vacated  by  the  board  of 
county  commissioDers  or  by  act  of  the  legisla- 
ture, and  such  town  site,  or  portion  of  a  town 
site,  Is  at  the  time  a  part  of  a  city  of  the 
first,  second  or  third  class,  the  act  of  vaca- 
tion thereof  shall  of  Itself  detach  the  same 
from  such  municipal  corporation,  and  it  shall 
no  longer  be  a  part  of  snch  city,  nor  In- 
cluded within  the  corporate  limits  thereof." 

In  November,  1899,  the  plaintiff  In  error 
was  the  owner  of  the  tract  of  land  known  as 
<3.  0.  Miller's  North  addition  to  the  city  of 
Hutehinson,  consisting  of  126  acres.  He 
sought  to  enjoin  the  collection  of  city  taxes 
levied  on  the  same,  for  the  reason  that  since 
the  vacation  of  the  addition  by  the  act  of 
1895  the  property  was  no  longer  a  part  of 
the  city,  nor  Included  within  its  corporate 
limits,  by  the  express  language  of  the  act  of 
1893.  A  general  demurrer  was  sustained  to 
his  petition. 

It  is  conceded  on  both  sides  that  section 
6  of  the  act  of  1895  is  void  for  the  reason 
that  It  conflicts  with  section  6,  art  12,  of  the 
constitution,  which  ordains  that  provision  for 
the  organization  of  cities  shall  be  made  by 
general  law.  City  of  Wyandotte  v.  Wood, 
a  Kan.  003;  Gray  v.  (Beckett,  30  Kan.  138, 
1  Pac.  50;  Callen  t.  Junction  City,  43  Kan. 
627-633,  23  Pac.  652,  7  L.  R.  A.  736.  In 
Oray  v.  Cirockett,  supra,  it  was  held  that  no 
special  act  of  the  legislature,  having  for  Its 
purpose  an  enlarging  or  contracting  of  the 
limits  or  boundaries  of  a  city.  Is  constitu- 
tional. (Counsel  for  plalntlB  in  error  con- 
tends that  section  5  in  the  law  of  1895  is  dis- 
tinct and  severable  from  the  remainder  of 
the  act,  and  that  Ito  constitutional  invalid- 
ity in  such  case  cannot  affect  the  other  sec- 
tions; that  the  act  of  vacation  may  stand, 
though  section  5,  attempting  to  retain  the 
property  within  the  city,  may  falL  This 
contention  would  be  sound  if  we  could  say 
that  the  legislature  would  have  enacted  the 
other  sections  of  chapter  301  of  the  Laws  of 
1805  with  section  6  omitted.  We  must  con- 
sider that  the  legislature  had  in  mind  the 


law  of  1893,  above  referred  to,  when  it  pass- 
ed the  act  of  1895.  The  passage  of  a  special 
law  vacating  the  lots,  blocks,  streets,  and 
alleys  of  an  addition  to  a  city  would  bring 
the  land  vacated  within  the  operation  of  sec- 
tion 2  of  chapter  60,  Laws  1893,  which  pro- 
vides that  the  act  of  vacation  ipso  facto 
excludes  the  addition  from  the  corporate  lim- 
its. It  Is  clear  that  the  purpose  of  the  en- 
actment of  section  6  in  the  special  act  was 
to  keep  the  vacated  property  within  the  city 
and  subject  to  Its  Jurisdiction,  notwithstand- 
ing that  the  general  law  after  the  passage 
of  the  special  one  would  exclude  it  Hav- 
ing a  purpose  and  design  In  the  use  of  sec- 
tion 6,  can  we  say  that  the  legislature  would 
have  passed  the  law  vacating  the  land,  with 
that  section  omitted?  It  must  be  answered 
in  all  cases  that  the  legislature,  when  it 
passes  a  law,  intends  that  every  part  of  it 
is  to  be  given  effect  When  it  appears,  as 
it  does  here,  that  the  passage  of  the  invalid 
section  may  Iwtve  been  the  inducement  or 
compensation  for  the  passage  of  the  consti- 
tutional sections,  then  a  removal  of  the  void 
part  must  cause  the  whole  act  to  falL  This 
question  Is  ably  discussed  by  Brewer,  J.,  in 
Central  Branch  D.  P.  R.  C!o.  v.  Atchison,  T. 
&  S.  F.  R.  Co.,  28  Kan.  453.  The  case  of 
Slanson  v.  City  of  Racine,  18  Wis.  398,  quot- 
ed from  on  page  459  of  the  opinion.  Is  near- 
ly parallel  in  its  facte  with  the  case  at  bar. 
We  are  firmly  of  the  opinion  that  it  was  the 
fixed  purpose  of  the  lawmakers  to  ke^  the 
land  within  the  city,  by  the  insertion  of  the 
provisions  of  section  6  in  the  act,  and  that 
the  law  would  not  have  passed  without  the 
Inclusion  of  that  section.  We  hold,  there- 
fore, that  the  whole  of  the  special  act  Is 
void. 

The  Judgment  of  the  court  below  wUl  Im 
affirmed.    All  the  Justices  concurring: 


STATE  V.  PBTTBTS. 

(Supreme  Court  of  Kausas.    Nov.  8,  1902.) 

ASSAULT    WITH    INTENT   TO    inU>-BELF-DB> 
FBNSE— DUTY  TO   RBTRBAT. 

1.  A  persou  unlawfully  attecked  by  another  ia 
not  compelled  to  yield  or  retreat,  do  matter 
what  the  character  of  the  attack  made  may  be. 
He  is  justified  In  standing  his  ground  and  re- 
pelling force  by  such  reasonable  force  ss  may, 
under  all  the  drcnmstances  of  the  case,  appear 
necessary  to  successfully  resist  the  attadc  made. 

2.  One  unlawfully  assailed  has  the  same  right 
of  self-defense,  and  the  rlKbt  of  self-defense  to 
the  same  extent  in  defending  his  person  from 
great  bodily  harm,  that  he  has  in  defendinc  his 
life. 

(Syllabus  by  the  Court) 

In  banc.  Appeal  from  district  court,  Baw- 
Uns  county;  A.  C.  T.  Gelger.  Judge. 

John  V.  Petteys  was  convicted  of  assault 
with  Intent  to  kill,  and  aK)eaIs.    Reversed. 

a.  Webb  Bertram,  Waters  &  Waters,  Case 
&  Case,  and  Albert  Hemming,  tor  appellant 
A.  A.  Godard,  Atty.  Gen.,  and  Fred  Robert- 


■on,  for  appellee, 
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POLIiOCC  J.  This  Is  tbe  second  appear- 
ance of  tills  cause  in  this  court.  In  the  view 
we  take  of  tbe  case,  a  statement  of  the  facts 
surrounding  the  tragedy  Is  unnecessary.  Ap- 
pellant and  bis  father,  S.  P.  Petteys,  were 
Jointly  Informed  against,  under  section  38  of 
tbe  crimes  act,  charged  with  tbe  commission 
of  tbe  offense  of  assault  with  Intent  to  kill 
one  Albert  Felker  by  shooting  tbe  said  Felker 
wltli  a  revolver.  Tbe  trial  court  held  the 
Information  sufficient  to  charge  the  offense 
defined  In  section  42  of  the  crimes  act  Un- 
der the  authorities,  we  tblnk  the  holding  cor- 
rect Tbe  plea  of  self-defense  was  Interposed 
by  tbe  defendant  upon  bis  separate  trial. 
The  Jury  returned  the  following  verdict: 
"We.  tbe  Jury  impaneled  and  sworn  in  tbe 
above-entitled  case,  do,  upon  our  oaths,  find, 
from  the  law  and  the  evidence,  the  defend- 
ant John  V.  Petteys,  guilty  of  wounding 
Alt>ert  Kelker  in  the  manner  charged  In  tbe 
Information  filed,  under  circumstances  which 
would  have  constituted  manslaughter  In  tbe 
fonrtb  degree  If  death  had  ensued  from  such 
wounding."  Tbe  conviction  was  upheld,  and 
defendant  sentenced  to  three  years'  confine- 
ment In  tbe  penitentiary  at  bard  labor.  Tbe 
extreme  penalty  of  the  law.  bad  tbe  assault 
resiilted  in  the  death  of  Felker,  under  tbe 
facts  as  found  by  the  jury,  would  have  been 
two  years.  Many  grounds  of  error  are  spec- 
ified.   We  shall  consider  but  one. 

The  court  charged  the  Jury  In  regard  to  tbe 
right  of  self-defense  as  follows:  "A  person 
may  repel  force  by  force.  In  defense  of  bis 
o>wn  person  or  that  of  his  parent  against  one 
who  manifestly  intends  or  endeavors,  by  vio- 
lence or  surprise,  to  commit  a  known  felony 
oa  either  A  person  Is  not  compelled  to  flee 
from  bis  adversary  who  assaolts  him  with 
a  deadly  weapon  before  be  can  justify  the 
use  of  a  like  weapon,  but  tbe  assault  must 
l>e  so  fierce  as  not  to  allow  tbe  person  assail- 
ed to  ylMd  a  step  without  manifest  danger 
to  bis  life  or  of  great  bodily  injury.  In  such 
case.  If  there  be  no  other  way  of  saving  bis 
life,  be  may.  In  self-defense,  even  klU  his 
assailant."  Complaint  is  made  of  this  In- 
struction. It  is  ai^ued  by  counsel  for  appe- 
lant that  under  this  instruction  the  right  of 
self-defense  In  tbe  nse  of  a  deadly  weaiwn  is 
precluded  In  all  cases  where  the  nature  of 
tbe  attack  Is  not  so  fierce  but  tliat  tbe  assail- 
ed might  retreat  and  thus  avoid  a  conflict 
We  think  the  criticism  made  upon  the  in- 
struction Is  jnst.  It  is  not  the  law  of  this 
state  that  one  unlawfully  attacked  by  anoth- 
er is  compelled  to  flee,  no  matter  what  the 
character  of  the  attack  made  may  be.  One 
unlawfoUy  assailed  Is  justified  in  standing  bis 
ground  and  repelling  force  by  such  reasona- 
ble force  as  may  appear  necessary,  under 
the  drcnmstances,  to  resist  the  attack.  The 
role  Is  clearly  stated  in  State  v.  Reed.  53 
Kan.  767,  37  Pac.  174,  42  Am.  St  Rep.  322. 
18  follows:  "A  party  who  is  unlawfully  at- 
tacked by  another  may  stand  bis  ground  and 
use  such  force  as  at  the  time  reasonably 


appears  to  him  to  be  necessary.  He  Is  Jus- 
tified in  acting  upon  tbe  facts  as  they  appear 
to  him,  and  is  not  to  be  Judged  by  tbe  facts 
as  they  actually  are."  State  v.  Howard,  14 
Kan.  173.  We  also  tblnk  this  instruction 
open  to  another  serious  objection.  The  last 
sentence  hi  the  instruction,  as  given,  would 
preclude  a  defendant  from  tbe  right  of  self- 
defense  to  tbe  extent  of  taking  the  life  of  bis 
assailant  unless  It  became  necessary  to  save 
his  own  life.  One  has  the  same  right  of 
self-defense,  and  the  right  of  self-defense  to 
tbe  same  extent  in  defendhig  his  person  from 
great  bodily  harm,  or  in  saving  the  life  or 
protecting  the  person  of  his  parent  from  great 
bodily  barm.  If  such  defense  appears  to  be 
reasonably  necessary  under  ail  tbe  circum- 
stances in  the  case,  that  he  has  to  preserve 
bis  own  life. 

It  follows,  the  giving  of  this  Instruction 
was  erroneous,  and  for  this  reason  tbe  Judg- 
ment must  be  reversed.  All  tbe  Justices  con- 
curring. 


KANSAS  &  T,  COAL  00.  v.  CARET. 
(Supreme  Court  of  Kansas.    Nov.  8.  1902.) 

RBVIVAI.  OF   JUDOHBNT— NOTICE. 

1.  Tbe  notice  required  of  an  application  to  re- 
vive a  judgment  is  that  the  judgment  debtor 
shall  be  served  with  snch  notice  a  reasonable 
time  before  the  hearing,  and  on  consideration 
of  tbe  facts  herein,  where  16  days  intervened 
between  the  service  of  notice  and  tbe  hearing 
of  the  application,  It  la  htld  to  have  been  suffi- 
cient notice. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Reno 
county:  M.  P.  Simpson,  Judge. 

Proce.^ng  by  the  Kansas  &  Texas  Coal 
Company  against  Emerson  Carey  to  revive 
a  Judgment.  Order  of  revivor  set  aside  on 
defendant's  motion,  and  plaintiff  brings  er- 
ror.   Reversed. 

C.  V.  Ferguson  and  H.  Whiteside,  for  plain- 
tiff in  error.  Prlgg  &  Williams,  for  defend- 
ant In  error. 

JOHNSTON,  J.  This  was  a  proceeding  to 
revive  a  Judgment  rendered  April  3.  1884. 
On  February  12,  1900,  tbe  Kansas  Coal  Com- 
pany filed  a  motion  In  tbe  district  court  for 
the  revival  of  tbe  judgment  On  the  follow- 
ing day  a  notice  of  tbe  filing  of  tbe  motion, 
and  tbe  time  when  it  would  be  beard,  was 
delivered  to  the  sheriff  of  tbe  county;  and 
It  was  served  on  the  defendant  Carey,  on 
tbe  15th  day  of  February,  1900.  Tbe  no- 
tice stated  that  the  motion  would  be  beard 
on  March  3,  1900,  and  was  otherwise  suf- 
ficient in  nratter  and  form.  On  the  day  nam- 
ed, the  court  heard  the  application;  and,  while 
tbe  defendant  did  not  appear,  bis  attorney  of 
record  was  present  in  court,  and  beard  the 
motion  and  the  evidence  which  was  Intro- 
duced. The  court  entered  an  order  of  re- 
vivor, but  on  tbe  14tb  day  of  March,  1900, 
tbe  defendant  made  a  special  appearance. 
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and  moved  to  set  aside  the  order  because 
of  Insiifflclent  notice.  This  motion  was  sus- 
tained, and  tbe  order  of  March  3,  1900,  re- 
viving the  Judgment,  was  set  aside.  The 
contention  of  the  defendant,  Carey,  Is  that 
BufSdent  notice  was  not  given  him  of  the 
hearing  of  the  application  for  the  order. 
As  has  been  seen,  the  notice  was  served  on 
the  defendant  16  days  before  the  order  re- 
viving the  Judgment  was  made.  He  con- 
tends that  a  notice  is  to  be  regarded  as  a 
summons,  and  that,  as  a  defendant  Is  given 
20  days  after  the  return  day  of  the  summons 
In  which  to  answer,  20  days  is  the  minimum 
time  for  notice  of  an  application  to  revive. 

In  the  matter  of  revivor  the  Code  pro- 
vides that:  "If  the  order  is  made  by  the  con- 
sent of  the  parties  the  action  shall  forthwith 
stand  revived,  and  if  not  made  by  consent 
notice  of  the  application  for  such  order  shall 
l>e  sorved  in  the  same  manner  and  returned 
within  the  same  time  as  a  summons  upon  the 
party  adverse  to  the  one  making  the  motion, 
and  if  sufficient  cause  be  not  shown  against 
the  revivor  the  order  shall  be  made."  Sec- 
tion 428.  Section  S34  of  the  Code  provides 
that  the  notice  of  a  motion  shall  be  filed  in 
writing,  and  also  what  it  shall  contain;  and 
section  535  provides  that  notices  of  motions 
may  be  served  by  officers  or  private  persons, 
and  upon  whom  such  notices  may  be  served; 
and  section  530  provides,  "The  service  of  a 
notice  shall  be  made  as  required  by  law  tor 
the  service  of  a  summons,  and  when  served 
by  an  officer  he  shall  be  entitled  to  like  fees." 
The  Code,  as  will  be  observed,  does  not  limit 
or  fix  the  time  which  shall  intervene  between 
the  giving  of  notice  and  the  hearing  of  the 
motion.  It  does  provide  that  the  notice  shall 
be  served  in  the  same  manner  as  a  summons, 
—that  Is,  by  delivering  a  copy  of  the  same 
to  the  defendant  personally,  or  by  leaving 
one  at  his  usual  place  of  residence,— and 
whether  there  may  be  constructive  notice 
we  need  not  now  inquire.  That  provision 
has  reference  to  the  mode  of  service,  and 
not  to  the  time  of  hearing.  There  is  the 
further  provision  that  the  notice  shall  be  re- 
turned within  the  same  time  as  a  summons, 
and  that  is  required  to  be  done  at  the  time 
therein  stated,  and  within  10  days  from  its 
date.  That,  however,  is  an  injunction  to  the 
officer  or  person  who  makes  the  service,  and 
has  nothing  to  do  with  the  hearing,  or  to 
the  time  which  shall  elapse  between  the  serv- 
ice and  the  hearing.  Another  provision  of 
the  Code  does  relate  to  the  time  of  notice 
of  motions,  and  that  is  section  534  of  the 
Civil  Code.  In  addition  to  specifying  what 
the  notice  shall  contain.  It  provides  that  "it 
shall  be  served  a  reasonable  time  before  the 
hearing."  No  other  limitation  is  prescribed 
in  this  respect  and  the  starting  place  is  the 
service,  and  not  the  date  of  the  notice,  nor 
the  return  of  the  one  who  serves  It  It  is 
incumbent  on  the  moving  party,  fixing  the 
time  of  hearing,  to  name  a  date  in  his  no- 
tice that  will  give  the  party  notified  a  rea- 


sonable time  after  service  in  which  to  pre- 
pare for  the  hearing.  A  proceeding  in  re- 
vivor, however,  is  of  such  a  nature  that  a 
long  time  is  not  required  for  preparation. 
Here  16  days'  notice  was  given  of  the  hear- 
ing at  which  the  first  order  was  made.  In 
our  view,  that  afforded  not  only  a  reasonable, 
but  abundant,  time  in  which  to  make  prep- 
aration. Nothing  Is  found  In  the  testimony 
tending  to  show  that  it  was  insufficient 

The  district  court  therefore  erred  In  set- 
ting aside  the  order  of  revivor,  and  its  judg- 
ment to  that  extent  will  be  reversed.  AJl 
the  Justices  concurring. 


NBLSON  V.  STULL  H  at 
(Supreme  Ckiurt  of  Kauias.    Nor.  8,  1902.) 

ATTACHMBNT-CL.AIMB  NOT  DUB. 

1.  The  remedy  of  attachment  on  claims  not 
due,  provided  in  sections  230,  231,  Code  &r. 
Proc.  (sections  4677,  4678,  Gen.  St  1901).  is  a 
right  given  a  creditor,  not  simply  a  matter  of 
grace  springing  from  the  discreoon  of  the  court 
or  judge. 

(Syllabus  by  the  Court) 

In  banc.    On  rehearing.    Affirmed. 
For  former  opinion,  see  68  Pac  617. 

B.  R.  Rees  and  J.  E.  Mulligan,  for  plain- 
tiff in  error.  M.  J.  Keys  and  Humphrey  & 
Humphrey  (B.  O.  little,  of  counsel),  for  de- 
fendants in  error. 

CUNNINGHAM,  J.  Upon  tte  petition  of 
the  defendant  In  error,  the  court  ordoed  a 
rehearing  of  this  case,  and,  upon  very  care- 
ful conslderaticxi  of  briefs  filed  and  argument 
made  upon  such  rehearing,  we  think  there 
was  no  error  in  the  former  Judgment  We 
are  more  than  ever  convinced  that  the  pro- 
ceeding was  substantially  a  garnishment  of 
effects  In  the  hands  of  the  executors,  but 
whether  this  be  true  or  not  still,  defendant 
In  error  should  not  have  prevailed,  at  least 
In  this  form  of  an  action,  tiecause  of  the  stat- 
ute of  limitations.  An  extended,  elaborate, 
and  Ingenious  argument  is  made  to  the  ef- 
fect that  proceedings  in  garnishment  under 
our  statute  are  but  another  form  of  a  cred- 
itors' bill,  and,  as  the  general  rule  is  tliat 
in  such  actions  the  period  of  limitation  does 
not  commence  to  run  until  Judgment  is  ob- 
tained against  the  principal  defendant,— that 
being  the  time  when  the  right  of  action  ac- 
crues,- therefore  in  this  case  the  defendants 
in  error  bad  two  years  from  the  time  their 
notes  matured  in  which  to  bring  the  action. 
The  premises  are  not  warranted  by  the 
facts.  Neither  garnishment  nor  attachment 
proceedings,  under  our  statute,  is  a  creditors' 
bill.  In  such  actions,  using  the  language  of 
this  court  in  Tennent  v,  Battey,  18  Kan. 
324,  330:  "The  only  right  the  platoUfiTs  have 
under  the  attachment  Is  to  use  such  measures 
as  may  be  necessary  to  preserve  this  security 
nntU  they  can  reduce  their  claim  to  Judg* 
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Bent.  They  bare  no  right  to  harass  other 
l^artles  with  litigation  that  may  prove  frult- 
Itbs,  in  trying  to  remove  obstructions  to  the 
•ale  of  the  property,  until  they  have  first 
•btained  the  right  to  have  a  sale  of  the  proi>- 
crty  made.  When  that  right  has  been  defl- 
■itely  settled,  their  lien  having  been  preserv- 
ed Intact,  they  can  then  commence  actions 
to  remove  obstructions  in  the  way  of  their 
execution.  But  until  this  is  done,  they  have 
w>  right  to  Interfere  with  the  claims  of  third 
parties."  More  than  this,  the  defendant  in 
error,  by  adopting  the  procedure  he  did,  cer- 
tainly shut  himself  out  from  the  benefits 
accorded  those  who  pursue  the  well-beaten 
and  clearly  defined  path  of  a  creditors'  bill. 
Tlie  only  relief  he  sought  against  the  plain- 
tiff  in  error,  John  H.  Nelson,  was  that  the 
conveyances  made  to  him  by  Mrs.  Davis  be 
set  aside,  and,  as  a  corollary,  that  the  prop- 
erty held  by  him  thereunder  be  subjected 
to  the  payment  of  his  claim  against  Mrs. 
Davis.  Now,  even  as  to  the  fraudulent  con- 
veyance of  the  real  estate,  this  was  not  an 
action  "for  the  recovery  of  real  property" 
(Main  V.  Payne,  17  Kan.  608),  and  hence 
falls  spedflcally  within  tb4  limitation  found 
in  the  fourth  specification  of  the  third  clause 
ef  section  IS  of  the  Code  of  Civil  Procedure 
•section  4446,  Gen.  St  1901).  If  we  should 
grant  what  the  defendant  in  error  so  stren- 
uously and  ingeniously  claims,  that  the  gar- 
nishment law  amounts  to  and  really  Is  a 
substitute  for  the  equitable  proceeding  In  the 
nature  of  a  creditors'  bill,  still  we  must  be 
bonnd  by  the  plain  provisions  of  the  statute 
«f^  limitations  In  the  bringing  of  such  pro- 
ceedings. If  Stnll's  action  against  John  H. 
Nelson  -was  not  an  action  to  recover  real 
(State,  which  It  was  not,  and  If  It  was  for 
relief  on  the  ground  of  fraud,  which,  as  de- 
veloped by  the  evidence,  It  was,  then  It  was 
barred,  whether  it  is  called  a  proceeding  un- 
der the  garnishment  law.  In  aid  of  execution, 
or  by  creditors'  bill.  Viewed  simply  as  an 
attachment,  probably  the  same  could  be  said 
of  It,  for  an  attachment  might  have  been 
brought  before  Stull's  notes  became  due. 
The  remedy  provided  in  such  cases  in  sec- 
tions 230  and  231  of  the  Code  of  Civil  Pro- 
cedure (sections  4677  and  4078  of  the  Gen- 
eral Statutes  of  1001)  Is  a  right  which  a 
creditor  has  when  he  has  made  the  showing 
as  therein  required,  and  not  simply  a  mat- 
ter of  grace,  springing  from  the  discretion  of 
the  court  or  judge.  By  waiving  the  ques- 
tion we  do  not  wish  to  be  understood  as  con- 
senting to  the  proposition  insisted  upon  by 
the  defendant  In  error,  that  the  proceeding 
by  garnishment,  as  now  found  In  our  stat- 
nte.  Is  a  substitute,  or  In  any  fair  sense  an 
equivalent,  for  that  by  a  creditors'  bill. 
Even  In  a  case  where  a  creditors'  bill  was  re- 
sorted to.  It  has  been  held  that  the  limita- 
tion act  hereinbefore  dted  barred  the  action. 
GlUesple  v.  Cooper,  36  Neb.  775,  66  N.  W. 
Sn2.  The  citation  of  this  case  does  not  nec- 
nrarily  approve  its  doctrine. 


The  former  judgment  of  this  court  will  be 
aflSrmed.    All  the  justices  concurring. 

BURCH,  J.,  not  sitting,  having  been  of 
counsel  in  the  court  below. 


S¥MNS  T.  GBAVBS,  Couoty  Treasurer,  et  aL 
(Supreme  Oart  of  Kansas.    Nov.  8,  1902.) 

TAXATION— BOARD  OF  EQUALIZATIOK-RECORD 
OF  PROCEEDINQS-CONTROt.  BY  COURT. 

1.  When  descriptive  words  used  in  a  record 
cominled  hy  a  clerk,  who  Is  not  required  to  em- 
ploy any  particular  form  of  expression,  are  sua- 
ceptib'e  of  application  to  two  bodies  composed 
of  the  same  individuals,  but  with  separate  func- 
tions, they  will  be  given  such  a  meaning  as  will 
sustain  the  proceedings  in  which  they  occur, 
rather  than  a  meaning  which  would  nullify 
such  proceeding.  Hence  the  words  "the  board  ' 
and  the  board  of  commissioners"  will  be  held 
to  apply  to  the  county  board  of  equalization, 
when  used  in  a  record  of  proceedings  involving 
the  equalization  of  the  valuation  of  real  estate 
for  purposes  of  taxation. 

2.  In  equalizing  the  valuation  of  tracts  of  real 
estate,  the  county  board  of  equalization  is  not 
required  to  examine  witnesses  or  to  resort  to 
any  particular  class  of  evidence.  It  is  its  own 
judge  of  what  It  will  rely  upon  In  making  Its 
orders,  and  its  conduct  will  not  be  controlled  by 
the  courts  unless  it  acts  corruptly,  or  in  a  man- 
ner so  oppressive,  arbitrary,  or  capricious  as  to 
amount  to  fraud. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  conrt,  Doni- 
phan county;  Wm.  I.  Stuart  Judge. 

Action  by  Joseph  A.  Symns  against  Albert 
R.  Graves,  county  treasurer,  and  others. 
Judgment  for  def^idants.  nalntUt  Inlngs 
error.    Affirmed. 

On  September  2,  1899,  tht  plalntUf  In  error, 
Joseph  A.  Symns,  commenced  an  action  In 
the  district  court  of  Doniphan  county  against 
Albert  R.  Graves,  as  county  treasurer,  and 
the  board  of  county  commissioners  of  Doni- 
phan county,  to  restrain  the  collection  of  cer- 
tain taxes  for  the  years  1888  and  1800  upon 
real  estate  belonging  to  him.  On  the  trial 
of  the  action  the  court  made  findings  of  fact 
and  conchtslons  of  law,  such  portions  of 
which  as  are  material  to  the  decision  of  the 
questions  Involved  are  as  follows: 

"The  township  assessor  of  said  Wayne 
township  In  March,  1898,  and  as  of  March 
Ist  in  said  year,  assessed  the  real  property 
of  plaintiff  for  taxation  for  the  years  1898 
aud  1899,  of  the  description  and  at  the  assess- 
ed valuation  as  follows,  to  wit:  The  North- 
west quarter  of  section  twenty-six,  township 
four,  range  twenty,  reduced  from  a  former 
assessment  of  $4,000,  and  assessed  at  the 
value  of  $2,400.  The  northeast  quarter  of 
section  twenty-six,  township  four,  range 
twenty,  reduced  from  a  former  valuation  of 
$2,500,  and  assessed  at  the  valuation  of  $1,- 
810.  Such  as<<08sment  was  by  such  assessor 
duly  returned  to  the  county  clerk  of  said 
Doniphan  county. 
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Doniphan  county  for  the  yean  1808  and 
1880  was  not  assessed  at  its  fuU  actual 
value  In  cash,  but  at  much  less  than  Hb 
actual  Talue.  and  the  different  kinds  of  prop- 
erty after  the  attempted  change  by  equal- 
ization by  the  board  of  equalization,  as  stat- 
ed in  finding  eight  hereof,  -were  assessed  for 
said  years  at  the  following  proportionate 
parts  of  the  actual  cash  value  thereof,  to 
■nit:  Personal  property,  other  than  money, 
notes,  bonds,  mor^ages,  and  securities,  at 
one-third  of  such  value.  •  •  •  Money, 
notes,  bonds,  mortgages,  and  securities  at  one- 
half  the  actual  value  thereof.  •  •  •  Rail- 
roads at  the  full  actual  value  thereof. 
*  *  *  Real  estate  at  one-fourth  of  the  ac- 
tual value  thereof.    •    •    • 

"Fifth,  •  •  •  That  considering  all  said 
different  classes  of  taxable  property  in  said 
Doniphan  county  at  the  actual  cash  value 
thereof  and  the  assessed  value  thereof,  and 
averaging  the  same,  all  the  said  property  was 
assessed  for  the  year  1898  at  an  average  as- 
sessed value  of  31%  of  actual  value 

"Sixth.  •  •  •  That  considering  all  said 
different  classes  of  taxable  property  In  said 
Doniphan  cotmty  at  the  actual  cash  value 
thereof  and  the  assessed  value  thereof,  and 
averaging  the  same,  all  the  said  property  was 
assessed  for  the  year  1809  at  an  average  as- 
sessed value  of  31%  of  actual  value. 

"Seventh.  That  on  March  1,  1808.  said  real 
property  of  plaintiff,  with  improvements 
thereon,  was  of  actual  value  In  cash  as  fol- 
lows: Said  northwest  quarter  of  section 
twenty-six,  $11,000.  Said  northeast  quarter 
of  sectlcai  twenty-six,  $8,500. 

"Eighth.  After  the  return  of  the  assess- 
ment rolls  of  said  township  assessor  to  the 
county  clerk,  and  on  the  first  Monday  in 
June,  1806,  the  said  board  of  county  com- 
missioners met  as  a  board  of  equalization, 
and  caused  a  record  of  their  proceedings  to  be 
kept,  and  the  same  was  entered  in  the  record 
on  Journal  of  the  proceedings  of  said  board 
as  follows,  to  wit: 

"'Troy,  Doniphan  County,  Kansas,  June 
6th,  1808.  The  board  of  commissioners  of 
Doniphan  county  met  as  a  board  of  equal- 
ization and  to  transact  other  business.  Pres- 
ent: Hon.  Chas.  E.  Miller,  A.  L.  Perry,  Hon. 
W.  F.  Klehnboff,  commissioners;  W.  H. 
Foroorook,  county  clerk;  J.  J.  Baker,  coun- 
ty attorney;  and  R.  H.  Larzelere,  sheriff.' 

"And  thereon  said  board  made  eight  or- 
ders, neither  of  which  related  to  ttie  equaliza- 
tion of  property,  and  which  could  only  be 
made  by  the  board  as  county  commissioners, 
and  adjourned;  the  following  being  the  ordw 
of  adjournment: 

"  The  board  then  adjourned  to  meet  June 
7th,  1808.' 

"Troy,  Doniphan  County,  Kansas,  June 
7th,  1806.  The  board  met  pursuant  to  ad- 
journment.   All  members  present' 

"And  on  such  day  one  order  was  made  by 
the  said  board  which  was  not  of  a  nature 
that  could  be  made  by  the  board  of  equaliza- 


tion, and  did  not  relate  to  the  equalization  ti 
property. 

"  'The  board  then  adjourned  to  meet  Jan* 
13tb,  180S.' 

"Tro.v,  Doniphan  County,  Kansas,  Jom 
18th,  1808.  The  board  met  pursuant  to  aii- 
Joiimment    All  members  present' 

"And  on  such  day  there  were  ntaie  orders 
made  by  said  board,  neither  of  which  couM 
be  made  by  It  as  a  board  of  equalization,  and 
neither  of  which  related  to  the  eqnalizatloa 
of  property,  and  then  adjourned,  by  order  of 
whl'.-h  the  following  is  a  copy: 

"  'The  board  of  commissioners  then  ad- 
journed to  meet  June  14th.  1898.' 

"  Troy,  Doniphan  County,  Kansas,  June 
14th.  1808.  The  board  met  pursuant  to  ad- 
journment   All  members  present' 

"And  thereon  and  on  said  day  there  wen 
fifty  orders  made  by  the  board  which  related 
to  equalization  of  property,  and  which  coaU 
only  be  made  by  the  board  of  equalization. 
Among  the  orders  so  made  were  the  follow- 
ing: 

"  'The  assessed  valuation  of  the  following 
described  real  estate  was  corrected:    •    •    • 

N.  E.  ii  section  28,  town  i,  nnge  20,  from  11.840  to  K.SM 
N.W.M     ••        28,    "      4.      "      20,  {romt2,400to»*.«« 

•    *    •    The  board  then  adjourned, 

"  'W.  H.  Fomcrook,  County  Clerk. 
"  'Margaret  Schletzbaum,  Deputy.' 
"Ninth.  Notice  of  the  meeting  of  said  board 
of  county  commissioners  as  a  board  of  equal- 
ization was  duly  published,  but  the  plaintiff 
bad  no  notice  or  knowledge  of  the  purpose 
or  Intention  of  said  board  to  raise  or  equalize 
the  valuation  of  plalntifTs  said  real  estate, 
and  plaintiff  was  not  present  at  such  meet- 
ing. One  of  the  members  of  said  board  had 
never  seen  and  bad  no  personal  knowledge 
of  such  real  estate  and  the  Improvements 
thereon,  or  the  value  thereof,  but  had  beard 
that  the  Improvements  on  said  northwest 
quarter  were  of  the  value  of  eight  thousand 
dollars,  and  that  said  northwest  quarter 
was  of  the  actual  value  of  from  fourteen 
to  fifteen  thousand  dollars,  and  had  heard 
that  the  improvements  on  said  northeast 
quarter  was  of  the  value  of  twcuty-flve  hun- 
dred to  three  thousand  dollars,  and  said 
northeast  quarter  with  such  improrementa 
was  of  the  actual  value  of  ten  thoasand  dol- 
lars. Two  members  of  said  board  bad  p,as«- 
ed  by  and  seen  such  two  quarters.— north- 
west and  northeast— and  believed  that  the 
Improvements  of  said  northwest  quarter  were 
of  the  value  of  from  eight  to  ten  thoasand 
dollars,  and  that  said  quarter  section  was 
of  the  actual  value  of  from  fifteen  to  sixteen 
thoasand  dollars,  and  that  the  improvemente 
upon  said  northeast  quarter  were  of  the 
value  of  from  twenty-five  hundred  to  three 
thousand  dollars,  and  that  said  quarter  was 
of  the  actual  value  of  from  nine  to  ten  thou- 
sand dollars;  and  one  of  these  last  two  mem- 
bers of  said  board  was  familiar  and  knew 
the  value  of  said  real  estate  and  of  real  es- 
tate generally  In  said  Wayne  township;  nnd 
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said  board,  in  making  ttie  order  raising  the 
▼alne  on  said  two  quarters,  intended  to  raise 
tbc  same  to  about  the  same  proportion  of 
what  they  beliered  to  be  the  actual  cash 
valne  thereof,  as  that  at  which  other  lands 
In  said  county  w&ce  asaeased  for  said  years 
of  1898  and  18S9. 

'Tenth.  That  If  Bald  real  estate  had  been 
aaseeoed  In  the  same  proportion  to  its  actual 
value,  as  In  finding  seventh,  that  all  other 
property  In  said  county  was  assessed,  said 
northwest  quarter  should  have  been  assessed 
at  the  value  of  $3,410,  and  said  northeast 
quarter  at  the  value  of  $2,635." 

"Twenty-first  The  said  boa^d  made  such 
raise  of  valuation,  as  stated  in  finding  eight 
hereof,  without  hearing  any  evidence  as  to 
the  actual  value  of  said  land,  but  used  their 
own  knowledge  thereof,  as  set  out  In  finding 
nine,  together  with  their  knowledge  obtained 
at  the  time  from  examination  of  tax  rolls  and 
former  assessments." 

"Twenty-Fourth.  No  separate  record  was 
kept  of  the  proceedings  of  the  board  of  coun- 
ty commissioners  when  transacting  business 
as  a  board  of  equalization,  but  the  proceed- 
ings of  the  board  of  equalization  were  kept 
and  entered  in  the  same  record  or  Journal  as 
and  in  connection  with  the  proceedings  of 
such  board  when  acting  as  a  board  of  county 
commissioners. 

'rrwenty-Flfth.  That  U  said  real  property 
of  said  plaintiff  had  been  assessed  at  25%  of 
its  actual  value,  as  found  in  finding  seventh, 
for  the  years  1888  and  1899,  said  northwest 
quarter  would  have  been  assessed  at  $2,750, 
and  said  northeast  quarter  would  have  bera 
assessed  at  $2,125." 

"Ck>nclu8lons  of  Law. 

"First  Said  plaintiff  is  not  entiUed  to  have 
the  Injunction  herein  made  perpetual. 

"Second.  The  temponry  injunction  hereto- 
fore Issned  in  this  case  should  be  dissolved. 

"Third.  The  defendants  herein  are  entitied 
to  recover  their  costs  of  this  action." 

The  eaart  rendered  Judgment  in  accordance 
with  the  condnslons  of  law.  and  the  case 
was  broogbt  to  tltis  court  for  review. 

Jaclcson  &  Jackson,  for  plaintiff  in  error. 

5.  M.  Brewster,  for  defendants  in  error. 

BURCH,  J.  (after  stating  the  facts).  The 
first  question  arising  from  the  foregoing 
facts  la  whether  the  board  of  equalization 
was  in  existence  upon  Jane  14,  1898,  when 
the  order  raising  the  valuation  of  the  prop- 
erty of  plaintiff  in  error  was  made.  Ha 
contends  that  its  powers  ceased  npon  June 

6,  1898.  In  the  law  creating  county  boards 
of  equalization,  and  defining  their  powers 
and  dnties  (article  12,  c.  107,  Gen.  St  1901). 
the  provision  relating  to  adjournment  ap- 
pears In  that  portion  only  of  section  74 
which  concerns  personal  property.  But  it 
relates  to  proceedings  to  equalize  the  valua- 
tion of  real  estate  as  well.    It  was  not  oon- 
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templated  that  the  board  should  have  a  pe- 
riod of  time  in  which  to  equalize  personal 
property,  and  only  the  first  day  of  its  ses- 
sion in  which  to  adjust  the  valuation  of  all 
the  real  estate  in  the  county.  Having  duly 
convened  upon  the  appointed  day.  It  could 
adjourn  from  time  to  time  as  the  progress 
of  its  business  might  necessitate,  until  the 
equalization  of  the  real  estate  of  the  county 
was  completed.  CbalUss  v.  Bigg,  49  Kan. 
119,  131.  30  Pac.  100.  Therefore,  if  prop- 
erly convened,  the  board  could  make  the  or- 
der complained  of  on  the  day  in  question,  so 
far  as  the  limit  of  time  Is  concerned.  It  ia 
urged,  however,  that  the  board  of  equaliza- 
tion bad  in  fact  ceased  to  sit  as  such.  For 
the  solution  of  this  question,  it  is  only  nec- 
essary to  ascertain  the  meaning  to  be  given 
to  the  words  "the  board"  and  "the  board  of 
commissioners,"  as  used  in  the  parts  of  the 
record  relating  to  the  adjournment  and  to 
the  convening  of  sessions  upon  the  various 
days  from  June  6th  to  June  14th.  The 
words  "the  Iward"  might  refer  to  "the  board 
of  equalization"  with  as  much  propriety  as 
to  "the  board  of  county  commissioners,"  and 
the  words  "the  board  of  commissioners" 
might  well  be  used  by  the  clerk  as  an  abbre- 
viation of  the  fully  expanded  description, 
"the  board  of  county  commissioners  acting 
as  a  county  board  of  equalization."  Such  an 
Interpretation  does  not  contravene  the  rule 
invoked  by  plaintiff  In  error,  that  the  board 
of  equalization  has  only  a  special  and  limit- 
ed Jiurisdictlon,  and  that  Its  record  must  ex- 
hibit all  the  facts  necessary  to  give  author- 
ity for  its  action.  It  simply  determines  that 
when  descriptive  words  used  in  a  record  com- 
piled by  a  clerk,  who  Is  not  required  to  em- 
ploy any  particular  form  of  expression,  are 
susceptible  of  application  to  two  bodies  com- 
posed of  the  same  Individuals,  but  with  sep- 
arate functions,  they  will  be  given  sucb  a 
meaning  as  will  sustain  the  proceeding  in 
which  they  occur,  rather  than  a  meaning 
w^hich  would  nullify  such  proceeding.  This 
is  in  accord  with  well-established  rules  of 
construction,  and  with  previous  utterances 
of  this  court  Fowler  v.  Russell,  45  Kan. 
425,  427.  26  Pac.  871.  Hence  the  record  is 
sufficient  to  show  that  the  board  had  retain- 
ed jurisdiction  of  the  subject  of  equalization 
ontil  the  time  the  orders  objected  to  were 
made. 

The  second  question  presented  for  consid- 
eration Is  the  defenslblllty  of  the  amount  of 
Om  Increase  in  the  valuation  of  the  land  in 
qnestion,  and  of  the  method  employed  by 
the  board  of  equalization  In  determining  It 
In  arriving  at  the  amounts  fixed  upon,  the 
members  of  the  board  used  their  own  knowl- 
edge of  values  In  general,  their  knowledge  of 
the  value  of  the  particular  tracts  in  question 
from  personal  observation,  and  from  the 
statements  of  persons  upon  whom  they  saw 
fit  to  rely,  and  their  knowledge  obtained 
from  the  assessment  rolls  themselves,  both 
past  and  present  While  there  la  a  alijgbt 
Digitized  by  VjOOQ  EC 


594 


70  PACIFIC  REPORTER. 


(Kan. 


discrepancy  between  the  ninth  finding  of 
fact  and  the  CTldence,  In  that  only  one  mem- 
ber of  the  board  bad  personally  seen  the 
land.  Instead  of  two,  the  variance  Is  not 
material,  for  all  the  sources  of  Information 
named  In  the  finding  were  before  the  board. 
Each  Individual  contributed  something,  and 
from  the  entire  fund  of  knowledge  thus  ida- 
ced  at  their  command  an  estimate  was  made. 
It  was  not  necessary  that  the  board  ex- 
amine witnesses  or  resort  to  any  particular 
class  of  evidence  In  order  to  equalise  valua- 
tions of  real  estate.  The  statute  does  not 
require  It,  aAd,  In  the  absence  of  a  definitive 
legtslatlve  direction  to  the  contrary,  the 
board  must  be  Its  own  Judge  of  what  It  will 
rely  upon  as  the  foundation  of  Its  orders. 
This  principle  has  been  applied  In  consider- 
ing the  power  of  the  state  board  of  equalisa- 
tion (Kansas  Pac.  Ry.  Co.  v.  Riley  Cb. 
Com'rs,  20  Kan.  141),  and  in  reviewing  the 
action  of  the  county  board  of  equallaatlon  In 
reference  to  personal  property  (Fields  v. 
Russell,  38  Kan.  720,  17  Pac.  476).  No  suffi- 
cient reason  is  urged  for  the  renunciation  of 
the  rule  in  this  case.  Matters  of  assess- 
ment and  taxation  are  administrative  In  their 
character,  and  not  Judicial;  and  an  Interfer- 
ence by  Judges,  who  are  not  elected  for  that 
purpose,  with  the  discharge  of  thdr  duties 
by  those  officers  who  are  Invested  with  the 
sole  authority  to  make  and  estimate  value,  Is 
unwarranted  by  the  law.  The  district  court 
could  not  substitute  its  Judgment  for  that 
of  the  board  of  equalization,  and  this  court 
cannot  Impose  Ita  notion  of  value  upon  ei- 
ther. These  are  fundamental  principles  In 
the  law  of  taxation,  and  cannot  be  waived 
aside  to  meet  the  exigencies  of  any  particular 
case.  Auditor  of  State  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  6  Kan.  SCO,  7  Am.  Rep.  57S;  Kan- 
sas Pac.  Ey.  Ca  v.  Commissioners  of  Ellis 
Co.,  19  Kan.  584.  But  fraud,  corruption,  and 
conduct  BO  oppressive,  arbitrary,  or  caprl- 
ciona  aa  to  amount  to  fraud,  will  vitiate  any 
official  act,  and  courts  have  power  to  relieve 
against  all  consequential  injuries.  In  every 
case,  however,  the  departure  from  duty  must 
be  shown  by  the  party  seeking  redress  to 
fall  within  the  well-defined  limits  of  the  pow- 
ers of  a  court  of  equity.  Are  the  acts  of  the 
board  of  equalization  in  this  case  so  arbi- 
trary, then,  as  to  amount  to  official  miscon- 
duct or  fraud?  The  valuation  assigned  by 
the  board  was  identical  with  that  disclosed 
by  the  previous  assessment  roll,  and  one 
member  of  the  board,  besides  having  seen 
this  particular  land,  was  declared  by  the 
trial  court  to  be  qualified  to  Judge  of  values 
generally  throughout  the  township  in  which 
it  was  situated.  The  board  could  scarcely 
ignore  bis  Judgment  as  to  a  depreciation, 
especially  as  it  coincided  with  their  own  in- 
formation. What  counsel  calls  "rumor"  and 
"gossip,"  the  district  court  evidently  esteem- 
ed as  a  reasonable  basis  of  Judgment,  when 


used  in  connection  with  all  fbe  other  evi- 
dence considered;  and  the  controlling  Idea 
In  the  mind  of  each  commissioner  was  the 
establishment  of  nnlfwmlty  of  value.  The 
proportion  of  actual  value  used  as  the  basis 
of  assessment  was  lower  for  real  estate  than 
for  any  other  class  of  property  in  the  coun- 
ty, and  6  per  cent,  below  the  average  for  all 
property.  In  the  light  of  all  tilie  facts  fotmd 
by  the  trial  court  it  cannot  be  Judicially  de- 
clared that  the  board  of  equalization  abused 
Its  power.  In  the  case  of  State  Board  of 
Equalization  v.  People,  191  111.  628,  61  N.  E. 
iiSO,  relied  on  by  counsel  for  plaintiff  in  er- 
ror, an  application  was  made  for  a  writ  of 
mandamus  to  compel  the  state  board  of  equal- 
ization to  assess  in  the  manner  provided  by 
law  the  capital  stock  and  franchises  of  cer- 
tahi  street  railway,  gas,  and  electric  light 
companies  in  the  city  of  Chicago.  Tlie 
grounds  upon  which  the  court  proceeded  in 
awarding  the  writ  are  fairly  Indicated  In  the 
following  quotation  from  the  opinion:  "The 
amount,  however,  assessed  against  said  com- 
pany by  the  state  board  of  equalization,  was 
$450,000,  or  $8,078,408  less  than  the  com- 
pany's own  statement,  subscribed  and  sworn 
to  by  its  own  secretary,  showed  to  be  the 
amount  for  which  it  should  have  been  as- 
sessed. The  assessment  of  this  corporation 
is  a  fair  illustration  of  the  assessments  made 
by  the  state  board  of  equalization  against 
the  other  six  companies  which  it  assessed. 
It  was  the  duty  of  the  state  board  of  equal- 
isation to  assess  the  capital  stock,  including 
the  franchises,  of  said  corporations,  at  H>e 
fair  cash  value  thereof.  Instead  of  doing  so, 
the  respondents  arbitrarily  and  wlUfnlly  fail- 
ed to  follow  a  proper  and  long-established 
rule  in  force  In  this  state  for  making  such  as- 
sessments, by  refusing  to  take  into  consider- 
ation. In  making  such  assessments,  the  bond- 
ed Indebtedness  of  said  corporations.  They 
also  disregarded  all  other  rules  for  the  mak- 
ing of  such  assessments  in  force  at  the  time 
of  the  filing  of  this  petition,  and,  for  the  pur- 
pose of  evading  their  duty,  sought  to  pass 
new  rules  for  their  government  In  making 
said  valuations  and  assessments,  and  refused 
to  consider  the  Information  then  before  them. 
furnished  to  them  by  the  assessors  as  pro- 
vided by  statute,  and  assessed  the  capital 
stock  and  franchises  of  said  corporatloDs  at 
a  nominal  sum,  Instead  of  at  the  fair  cash 
value  thereof."  No  such  state  of  facts  ap- 
pears in  the  case  at  bar.  Since  the  action 
of  the  board  of  equalization  cannot  be  dis- 
turbed, it  cannot  be  said  that  the  rule  re- 
quiring each  step  of  the  tax  proceeding.  In- 
cluding the  valuation,  to  be  nnlform,  bas 
been  violated. 

The  findings  of  fact  are  fairly  sustained 
by  the  evidence,  the  conduslonB  of  Isw  are 
correct,  and  the  Jndgmoit  of  the  district 
court  Is  offlimad.  All  the  Justices  coocor- 
ring. 
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STATE  T.  LEB.. 
(Snprem*  Conrt  of  Kaiiua.    Nor.  8,  1802.) 

NUISAMOB-PDNISHMENT. 

1.  In  a  criminal  action,  bronght  wtthin  th* 
VetioA  of  the  statute  of  limitationa,  for  keeping 
and  maintaining  a  nniaaiice,  nnder  aectlon  240S, 
tien.  St.  1901.  the  defendant  may  be  ponisbed 
persMuJlj  by  fine  and  impriaonment,  irr*- 
■pectiTe  of  the  abatement  of  the  place;  and  it  ia 
not  uece«aai7  to  charge  the  nuisance  to  be  ill 
existence  at  the  time  the  informatioB  b  filed. 

(SyUaboa  bf  the  Court) 

In  banc.  Appeal  from  district  court;  Sher- 
idan county;  Ctaas.  W.  Smith,  Judge. 

Frank  Lee  waa  couTlcted  of  keeping  a  nnl- 
■ance,  and  appeala.    Affirmed. 

Harwl  &  Scliultblea  and  J.  T.  Patterson, 
for  ajwellant  A.  A.  Godard,  Atly.  Oen., 
B.  W.  Trimble^  and  Chambers  *  Cbambeis, 
for  tlie  State. 

BUBCH,  J.  The  appellant,  Frank  Lee, 
ymu  couTlcted  in  the  district  court  of  Sher- 
idan county  of  violations  of  the  prohibitory 
liquor  law.  Sentences  of  fine  and  Imprison- 
ment were  imposed,  and  he  waa  required  to 
enter  into  a  recognizance  for  his  future  good 
bdiaylor  in  respect  of  that  law.  The  aer- 
enth  count  of  the  information,  which  was 
filed  upon  October  28,  1801,  alleged  that  on 
"the  lat  day  of  Norember,  A.  D.  1889,  aad 
on  divers  other  days  and  times  between  that 
date  and  tlie  1st  day  of  July,  A.  D.  1801," 
he  Boaintained  a  mrisance^  nnder  section  24^ 
Oen.  8t  1901. 

The  specific  objection  Is  made  tliat  tbe 
nuisance  was  not  charged  to  have  been  In 
existence  at  tbe  time  ttte  information  was 
filed,  and  that  for  this  reason  It  failed  to 
state  a  public  offense.  It  wai  not  essen- 
tial that  the  information  shonld  contain  the 
facts  suggested,  nie  maint^umee  of  a  nid- 
sance  may  be  contlnnons  or  may  be  intermit- 
tent, and  may  persist  ttmragh  separate  in- 
terrals  of  time  of  unequal  lengtb.  It  is  tlw 
purpose  of  tlie  legialatore,  liowerer,  tliat  pia- 
ces  obnoxious  to  the  prohibitory  law  shall  not 
exist  at  all,  and  to  tliat  end  several  penalties 
have  beoi  provided.  One  involves  an  abate- 
ment and  destmctian  of  ofCending  premises 
and  things,  and  another  involves  offending 
persons  only.  If  the  place  itself  be  no  laager 
subject  to  OBSidemnation,  a  Jndgment  of 
abatement  is  unnecessary,  bnt  punishment 
still  remains  to  the  guilty  owner  or  keeper. 
He  cannot,  by  simple  discontinnance  at  some 
instant  prior  to  tbe  commencement  of  an  ae- 
tloa  against  him,  exculpate  Iiimself,  and  he 
may  lie  cliarged  as  such  owner  or  Ineper  for 
any  lengtb  of  time,  be  it  long  or  Short,  wltli- 
In  tlie  period  of  the  statute  of  Umitatloaa. 
Tbe  remedy  of  abatement  is  not  Inseparably 
Involved  with  tbs  personal  penalty  for  main- 
taining (State  T.  Dngborg,  «8  Kan.  853.  66 
Pac.  1007):  and.  If  tbe  ptaee  itself  be  not 
proceeded  against,  It  Is  not  material  that  It 
ibould  continue  to  be  a  nolsanoe  until  an  to- 


formation  be  filed.  This  view  Is  supported 
by  the  ophiion  In  the  case  of  State  v.  Seno, 
41  Kan.  074,  8SS,  21  Pac  808. 

The  appellant  asserts  in  his  brIeC  that  the 
record  fails  to  show  a  compliance  with  tlie 
statute  requiring  the  court  to  inform  the  de- 
fendant of  tbe  verdict  of  tlie  jury.  Tills  con- 
tention is  not  made  In  the  assignment  of  er- 
rors attached  to  and  filed  wltli  tbe  transcript, 
sad  bence  will  be  deemed  to  be  waived,  un- 
der rule  11  of  this  court. 

All  rulings  specified  in  tbe  asslgnmento 
have  been  considoed,  and,  no  error  appear- 
ing, tbe  judgment  of  the  district  court  is 
affirmed.    All  tbe  justices  concurring. 


HOOYBR  v.  ROTAL  NEIGHBORS  OF 
AMERICA. 

(Supreme  Court  of  Kansas.    Nov.  8^  1902.) 

INSURANCB-^APPUCATION— UNTBUB    STATa. 
MENTS. 

1.  When,  in  a  eontrsct  of  insurance,  the  ap- 
plication of  the  insured  is  made  the  basis  Cor 
and  a  part  of  the  contract  lietween  the  parties, 
and  in  the  contract  so  made  it  is  stipulated  and 
warranted  that  the  answers  of  the  insured  to 
qoestlona  propounded  in  the  application  are  lit- 
erally true,  and  it  is  also  stipulated,  if  any  sucii 
answer  is  found  to  be  not  literally  true,  the  eon- 
tract  to  become  absolutely  null  and  void,  the  va- 
lidity of  the  contract  depends  upon  die  truthful- 
neea  of  the  answers,  and  not  upon  the  mate- 
riality of  the  answers  to  the  risk  sasnnied.  The 
contract  of  the  parties  havinj;  made  the  answers 
of  the  insured  material,  being  so  made  mate- 
rial, if  found  untrue,  the  contract  ia  avoided. 

(SyUabns  by  the  Oonrt.) 

In  banc.  Error  from  district  court,  Brown 
county;  Wm.  L  Stuart,  Judge. 

Action  by  Charles  L.  Hoover  against  the 
Royal  Neighbors  of  America.  Judgment  tot 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

James  Falloon  and  W.  F.  Means,  for  plain- 
tiff in  error.  J.  O.  Johnson,  J.  F.  Hess,  and 
Buckles  &  Pearl,  for  defendant  in  enx>r. 

POLLOCK,  J.  Action  upisa  the  benefit 
certificate  executed  by  defendant,  a  fraternal 
benefit  society,  to  Alma  Hoover,  wife  of 
plaintiff.  Application  for  the  issuance  of  tbe 
certificate  was  made  November  24, 1898.  Tbe 
certificate  was  not  delivered  to  the  applicant 
In  her  lifetime,  but  was  delivered  to  jilalnr 
tiff  December  21,  1898,  the  day  succeeding 
the  death  of  Alma  Hoover.  Tbe  certificate 
upon  which  the  action  is  brought,  among 
other  things,  provides  as  follows:  "(1)  That 
the  application  and  medical  examination, 
which  Is  made  a  part  hereof,  of  said  Alma 
Hoover,  for  membership  In  tbe  ben^ciary 
department  of  this  order,  and  which  is  on 
file  In  the  office  of  the  beneficiary  recorder, 
and  is  hereby  referred  to  and  made  a  part 
9t  this  contract  for  benefit,  is  true  in  all  re- 
apecta,  and  that  the  literal  truth  of  such  ap- 
plleattoD,  and  each  and  every  part  thoreot. 
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shall  be  held  to  be  a  atrlct  warranty,  and  to 
form  the  only  basla  oC  the  liability  of  this 
order  to  such  member,  and  to  the  beneficiary 
or  beneficiaries,  the  same  as  If  fully  set  forth 
in  this  benefit  certificate,  di)  That,  should 
said  application,  and  each  and  evny  part 
thereof,  not  be  literally  true,  then  this  benefit 
certificate  shall,  as  to  the  member,  the  bene- 
ficiary or  beneficiaries,  be  absolutely  null  and 
void.  (3)  This  certificate  is  Issued  in  consid- 
eration of  the  warranties  and  agreement 
made  by  the  person  named  in  this  cotificate 
in  the  application  above  referred  to,  and 
agreements  to  pay  all  assessments  and  dues 
that  may  be  levied  during  the  time  this  cer- 
tificate shall  remain  in  force."  The  written 
application  also  provides:  "(5)  This  applica- 
tion and  the  laws  of  this  order  shall  form  the 
sole  basis  of  my  admission  to  membership 
therein,  and  of  the  benefit  certificate  to  be 
issued  me  by  said  Royal  Neighbors  of  Amer- 
ica; that  any  untrue  or  fraudulent  statement 
or  answer  made  to  the  camp  physician,  or 
any  concealment  of  facts,  intentional  or  oth- 
erwise, in  this  application,  •  •  •  shall 
forfeit  the  rights  of  myself  and  that  of  my 
beneficiaries  to  any  and  all  benefits  and  priv- 
ileges therein  arising  therefrom.  (6)  I  fully 
understand  the  objects,  organization,  mode 
of  government  and  the  laws  of  this  order, 
and  particularly  that  part  of  the  laws  de- 
fining the  qualifications  for  and  the  restric- 
tions upon  its  membership,  and  that  provid- 
ing for  the  forfeiture  of  indemnity  for  imtrue 
statements  or  answers  in  an  application  for 
membership."  "Applicant  will  please  note 
this  clause:  'I  have  verified  each  of  the  fore- 
going answers  and  statements  from  1  to  24, 
both  inclusive,  adopt  them  as  my  own, 
whether  written  by  me  or  not,  and  declare 
and  warrant  that  they  ar»  fnll,  complete, 
and  literally  true,  and  I  agree  that  the  ex- 
act, Iltoral  tmth  of  each  shall  be  a  condition 
precedent  to  any  binding  contract  Issued  up- 
on the  faith  of  the  foregoing  answers,  and 
I  hereby  constitute  and  make  the  officers 
of  the  local  camp  and  of  the  Royal  Neigh- 
bors of  America  who  have  aided  In  making 
this  application  my  agents  for  such  purpose. 
I  farther  agree  that  the  foregoing  answers 
and  statements,  together  with  the  preceding 
declaration,  shall  form  the  basis  of  the  con- 
tract between  me  and  the  Royal  Neighbors 
of  America,  and  are  offered  by  me  as  a  con- 
sideration for  the  contract  applied  for,  and 
hereby  made  a  part  of  any  benefit  certificate 
that  may  be  issued  on  this  application,  or 
substitute  therefor  issued  at  my  request,  and 
shall  be  deemed  and  taken  as  a  part  of  any 
such  certificate;  that  this  application  may  be 
referred  to  in  any  said  benefit  certificate  as 
the  basis  thereof,  and  that  they  shall  be  con- 
strued together  as  one  entire  contract  And 
I  further  agree  that  If  any  answer  or  state- 
ment in  this  application  is  not  literally  true, 
or  if  I  shall  fail  to  comply  with  and  conform 
to  any  and  all  of  the  laws  of  said  Royal 
Neighbors  of  America,  whether  now  In  force 


or  hereafter  adopted,  that  my  benefit  cer- 
tificate shall  be  void.  And  I  waive  for  my- 
self and  beneficiaries  all  claim  of  benefit  im- 
der  this  application  until  It  shall  be  approv- 
ed by  a  supreme  physician,  and  I  shall  be 
regularly  adopted,  and  shall  make  the  pay- 
ment aa  required  at  adoption;  and  any  cer- 
tlflcate  which  shall  be  Issued  to  me  in  pur- 
suance of  this  application  shall  be  delivered 
to  me  while  In  sound  health,  and  in  pursu- 
ance of  the  by-laws  of  the  order.  And  X 
hereby  expressly  waive  for  myself  or  bene- 
ficiaries the  privilege  or  ben^ts  of  any  and 
all  laws  which  are  now  or  may  be  hereafter 
in  force  making  Incompetent  the  testimony 
of  or  disqualifying  any  physician  from  testi- 
fying concerning  any  information  obtained 
by  him  in  a  professional  capacity;  and  I  fur- 
thw  waive  the  provisions  of  any  law  provid- 
ing for  or  relating  to  attaching  a  copy  of  this 
application  or  making  it  a  part  of  any  bene- 
fit certificate  which  may  be  issued  hereon.'" 
In  answer  to  question  13  contained  in  the 
written  application,  which  reads,  "Have  yon 
within  the  last  seven  years  consulted  any 
physician  in  regard  to  personal  allment7'  the 
applicant  answered,  "No."  In  answer  to 
question  14,  which  reads,  "Have  yon  ever 
had  any  serious  illness,  local  disease,  or  per- 
sonal injury?"  the  applicant  answered. "No." 
In  answer  to  question  17  applicant  answoed 
she  had  never  had  disease  of  the  heart  kid- 
neys, or  liver.  After  the  death  of  applicant 
the  money  paid  by  the  assured  was  tendered 
back,  and  at  the  trial  was  paid  to  the  clok 
of  the  court  for  the  benefit  of  plalntUf.  Upon 
the  trial  the  answers  so  made  were  shown 
by  undisputed  evidence  to  be  untrue,  "nt 
Jnry.  under  a  peremptory  instruction  from 
the  court  returned  a  verdict  for  defendant 
Plaintiff  brings  error. 

The  contention  made  by  counsel  for  plain- 
tiff In  error  is,  not  that  the  answers  of  the 
insured  in  the  application  were  true  In  fact 
but  that  the  application  does  not  form  a  part 
of  the  contract  between  the  iMuties,  and  that 
the  answers,  if  untrue,  are  upon  immaterial 
matters,  not  affecting  the  risk  assumed  by 
the  society.  With  neither  of  these  conten- 
tions do  we  agree.  From  the  language  above 
quoted  from  the  benefit  certificate  it  will 
be  seen  the  cwtificate  clearly  and  express- 
ly makes  the  application  and  medical  ocam- 
inatlon  a  part  of  and  the  basis  for  the  coo- 
tract  entered  into  between  the  parties.  In 
the  contract  so  framed  it  is  expressly  stipu- 
lated and  warranted  the  answers  made  by 
applicant  shall  be  literally  true.  Falling  la 
this,  the  certificate  becomes  void.  Under 
such  contract  it  makes  but  Uttle  difference 
whether  the  answers  made  by  the  applicant 
to  the  questions  propounded  are  In  them- 
•dves  material  or  Immaterial.  The  parties 
contracted  the  answers  should  be  material 
and  should  be  literally  true.  Having  so  con- 
tracted and  warranted  the  literal  truth  of  the 
answers,  if  not  true,  no  recovery  can  be  bad. 
Insurance  Co.  v.  Haney,  10,Kan.y|i|^;  May, 
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Ids.  (4th  Ed.)  ||  166, 186;  Cuttabertson  v.  Ins- 
surance  Co.,  96  N.  C.  480,  2  S.  E.  2S8;  S 
Am.  &  Bug.  Enc.  Law  (2d  Ed.)  1080;  Bacon, 
Ben.  Soc.  (2d  Bd.)  I  194;  Innirance  Co.  T. 
Gamer,  77  Ala.  216.  Again,  we  think  the 
Inquiries  made  by  the  company  In  the  qaet- 
tlons  propomided,  and  the  annwers  thereto. 
Independent  of  the  stipulations  and  warrant- 
ies made  in  the  application  and  certificate, 
were  material  to  the  risk  assumed  by  the 
society.  Being  In  themselves  material,  and 
being  untrue,  no  recovery  can  be  had  upon 
the  eertlflcate. 

It  follows,  the  Judgment  mnst  be  affirmed. 
All  the  Jnstlces  concurring. 


ROESNER  T.  DARRAH.* 

(Sapreme  Court  of  Kansas.    Nor.  8,  1902.) 

WrrNBSS-COUPBTENCT  OF  HUSBAND— DECIiA. 
RATIONS  OF  WIFE. 

1.  In  an  action  by  a  hnsband  for  damages  (W 
alienatinir  the  affections  of  his  wife  and  for  her 
seduction,  he  U  a  competent  witness,  except  as 
to  transactions  or  communications  had  by  him 
with  his  wife. 

2.  Id  an  action  by  a  hnsband  for  damages  for 
alienating  the  affections  of  his  wife  and  for  her 
seduction,  it  is  eri-or  to  reject  evidence  of  the 
wife's  declarations,  made  to  third  persons  pre- 
vious to  the  alleged  seduction,  tending  to  dis- 
close the  state  of  her  feelings  toward  her  hns- 
band and  toward  the  alleged  seducer. 

(Syllabns  by  the  Coort.) 

In  banc.  B^ror  from  district  court,  Mc- 
Fhenon  county;  M.  P.  Simpson,  Judge. 

Action  by  Richard  Roesner  against  James 
F.  Darrah.  Judgment  for  defendant,  and 
platntlff  brings  error.    Reversed. 

John  F.  Hanson,  for  plaintiff  in  error. 
Grattan  &  Orattan  and  John  D.  MiUlken,  for 
defendant  In  error. 

D08TER,  C.  J.  This  was  an  action  tor 
damages  for  allenatlag  the  affections  of  a 
wife,  and  for  her  sednctlon.  A  verdict  and 
judgment  were  rendered  for  defendant  The 
errors  claimed  are  the  admission  and  the  re- 
jection of  evidence  and  the  giving  of  In- 
stmctlons.  As  to  the  latter,  exceptions  were 
not  preserved;  hence  the  Instmctions  cannot 
be  reviewed.  The  plaintiff  offered  his  own 
testimony  as  to  the  defendant's  visits  to  his 
bome,  as  to  bis  wife's  apparent  change  of 
attitude  and  feeling  toward  him  after  she 
became  acquainted  with  defendant,  and  as 
to  statements  made  to  him  by  defendant  con- 
cerning the  latter's  conduct  with  bis  (the 
plaintiff's)  wife.  AH  this  was  rejected  on 
the  ground  that  the  plaintiff,  as  the  husband, 
was  incompetent  to  testify  to  matters  involv- 
ing bis  wife,  notiwithstanding  the  latter  was 
not  a  party  to  the  case.  The  defendant  be- 
low (the  defendant  in  error  here)  places  a  llt- 
era.1  construction  on  section  823  of  the  Civil 
Code,  which  reads:  "The  following  persons 
shall  be  Incompetent  to  testify:  •  •  • 
Third,  husband  and  wife,  for  or  against  each 
other,"  etc.    He  says  this  statute  does  not 

•Rehearing  denied. 


merely  disqualify  husbands  and  wives  from 
testifying  for  or  against  each  other's  claims 
to  the  subject-matter  In  litigation,  but  dis- 
qualifies them  as  well  from  testifying  to  each 
other's  personal  character,  conduct,  status, 
or  other  matter  In  interest,  whether  they  be 
parties  to  the  litigation  or  not,  and  whether 
the  judgment  rendered  would  put  the  char- 
acter, conduct,  status,  or  matter  In  interest 
in  the  category  of  res  Judicata  or  not.  In 
other  words,  the  contention  is  that,  inasmuch 
as  the  litigatloin  involved  the  subject  of  the 
wife's  fidelity  to  the  husband,  and  inasmuch 
as  she,  though  not  a  party  litigant,  was  in- 
competent to  testify  for  or  against  him,  he, 
though  a  party,  was  equally  Incompetent  to 
testify  against  her.  This  contention  derives 
support  from  some  of  the  decisions,  a  prin- 
cipal one  of  which  Is  Cornelius  v.  Hambay, 
ISO  Pa.  S59,  24  AU.  616.  It  was  there  held, 
in  a  case  of  the  character  of  this  one,  that  a 
husband  Vas  Incompetent  to  testify  to  the 
adultery  of  his  wife,  although  she  was  not  a 
party  to  the  suit.  That  holding  was  made 
under  a  statute  like  ours  above  quoted.  It 
may  be  that  the  decision  was  satisfactorily 
reasoned,  so  far  as  that  one  statute  was  con- 
cerned; but  In  this  state  we  have,  in  addition 
to  such  kind  of  statute,  another  one  of  mate- 
rial significance.  Section  319  of  the  Civil 
Code  reads:  "No  person  shall  be  disqualified 
as  a  witness  In  any  civil  action  or  proceeding 
by  reason  of  his  interest  in  the  event  of  the 
same,  as  a  party  or  otherwise,"  etc.  Tbia 
statute  abrogates  the  common-law  rule  of 
disqualification  to  testify  because  of  interest, 
and,  except  as  limited  by  other  statutes  In 
pari  materia,  makes  every  person  competent 
to  give  evidence  in  any  case.  The  limitation 
contained  In  the  third  subdivision  of  section 
323  of  the  Civil  Code  does  not  apply  in  such 
a  case  as  this.  That  applies  only  to  prohibit 
a  husband  or  wife,  when  not  a  party  to  the 
suit,  from  testifying  for  or  against  the  other 
one  who  is  a  party;  not  to  prohibit  the  one 
who  is  a  party  from  testifying  for  or  against 
the  other  one  who  is  not  This  statement  of 
general  rule  is  not  intended,  of  course,  to  be 
inclusive  of  those  exceptions  which  the  stat- 
ute itself  makes,  and  which  exist  in  that  part 
of  It  not  above  quoted.  The  language  of  the 
opinion  In  Higbee  v.  McMillan,  18  Kan.  133, 
while  not  having  relation  to  a  state  of  facts 
identical  with  those  in  this  case,  neverthe- 
less declares  a  principle  applicable  to  the 
general  question,  and  definitely  and  positive- 
ly settles  the  rule  against  the  contention  of 
the  defendant  in  error.  See,  also.  Van  Fleet 
▼.  Stont  44  Kan.  623,  24  Pac.  9C0.  In  thus 
holding  the  husband  competent  to  testify 
against  his  wife,  it  must  not  be  assumed  that 
he  can  testify  to  transactions  or  communica- 
tions had  with  her.  Such  character  of  testi- 
mony la  forbidden  by  the  last  clause  of  the 
third  subdivision  of  section  323,  before  par- 
tially quoted. 

The  plaintiff  offered  witnesses  to  prove  the 
declarations  of  the  wii;$|g^9e(t9y  the  state  of 
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her  feelings  towarda  both  her  hiiabaud  and 
the  defendant  Some  of  these  offered  dec- 
laratlOBS  were  made  at  times  before  the  al- 
leged seduction,  and  some  were  made  after- 
wards. They  were  all  excluded.  A.  question 
may  exist  as  to  the  admissibility  of  such 
declarations  If  made  subsequently  to  the 
guilty  Intimacy,  but  we  think  none  can  rea- 
•onaldy  exist  as  to  declarations  made  ante- 
cedently to  It.  The  general  rule  Is  that, 
when  the  Inquiry  IutoItbs  the  existence  of  a 
bodily  or  mental  state,  the  declarations  of 
the  party  when  under  the  Influence  of  the 
physical  or  mental  feeling  In  question,  and 
disclosing  his  subjection  to  It,  are  not  hear- 
say, but  are  original  evidence.  1  Oreenl.  Bv. 
f  102.  This  rule  applies  In  actions  of  the 
character  of  this  one.  OUchrlst  y.  Bale,  8 
Watts.  8SB,  34  Am.  Dec.  469;  Edgell  t.  Fran- 
cis, ee  Mich.  803,  33  N.  W.  601. 

Other  claims  of  error  are  made,  some  of 
which  are  subsidiary  to  and  connected  with 
those  above  discussed,  and  therefore  need 
not  be  specially  noticed.  Others,  however, 
are  of  a  different  character,  but  will  not  be 
dwelt  upon.  It  was  not  error  to  permit  the 
defendant  to  testify  to  his  motive  In  inviting 
plaintiff's  wife  to  visit  at  his  home.  It  was, 
however,  error  to  admit  evidence  of  declara- 
tions made  by  plalntUTs  wife  that  she  had 
to  work  hard,  and  got  no  credit  for  It,  and 
that  she  was  homesick,  and  Intended  return- 
ing from  where  she  came.  Declarations  of 
such  character  do  not  disclose  a  mental  state 
forming  a  pertinent  subject  of  Inquiry,  and 
therefore  are  governed  by  a  different  rule 
than  the  one  above  adverted  ta  It  was  also 
error  to  admit  evidence  of  plaintiff  requiring 
bis  wife  to  assist  In  the  breeding  of  animals, 
and  to  permit  witnesses  to  detail  conversa- 
tions with  plaintiff  about  lawsuits  in  Ne- 
braska, and  about  his  being  subjected  to  the 
visits  or  threats  of  "white  caps"  in  Missouri. 
These  topics  were  irrelevant  to  the  merito- 
rious subject  of  inquiry,  and  would  naturally 
tend  to  prejudice  the  plaintiff  before  the 
Jury, 

The  Judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  ordered.  All  the  Jus- 
tices concurring. 


HARTMAN  v.  HOSMEB. 
(Snpreme  Court  of  Kansas.    Nov.  8,  1902.) 

rEATn>in<ENT  CONVETANCnS-KMOWLXDaB  OF 

ORANTXEi— OBJECTIONS  TO   SPB^ 

CIAL  40BSTI0NS. 

1.  In  on  actioD  to  subject  property  to  the  pay- 
meiit  of  debts,  which  it  is  alleged  had  been  sold 
or  conveyed  with  the  frandulent  intent  te  hin- 
der, dday,  and  defraud  creditors,  the  burden  of 
proving  the  existence  of  fraud  is  upon  him  who 
asserts  it.  He  must  not  only  show  that  sudt 
was  tlie  Intent  of  the  vendor,  but  also  show 
that  the  purchaser  bad  tcnowledKe  thereof,  or 
had  knowledge  of  facts  that  would  arouse  the 
suspicions  of  an  ordinarily  prudent  man. 

f  L  Sea  rnndiilnit   CoBTerancca,   voL   M,   Oast. 
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2.  Where  objections  are  made  to  all  the  Bp»- 
dal  gnestlona  requested  by  one  patty,  and  no 
spednc  objection  is  made  to  any  separate  qnes- 
tion,  and  some  of  snch  qoestious  are  proper, 
and  should  be  submitted.  iM  It  is  not  etror  to 
overrule  such  objections. 

(SyUabos  by  the  Court.) 

la  banc.  Bnor  from  district  eooH;  Atcb- 
Iflon  county;   W.  T.  Bland,  Judge. 

Action  by  T.  D.  Hosmer  against  Fred 
Hartman.  Jndgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Jackson  &  Jaclcson  and  T.  A.  Moxcey,  Cor 
plaintiff  In  error.  W.  W.  &  W.  F.  Guthrie, 
for  defendant  in  error. 

GRBENB,  J.  Phiintlff  In  error,  as  sheriff 
of  Atchison  county,  levied  several  orders  of 
attachment  upon  and  took  possession  of  a 
certain  stock  of  boots  and  shoes  as  the  prop- 
erty of  Pearl  Dickey.  The  stock  was  in  tbe 
possession  of  T.  D.  Hosmer.  Hosmer  re- 
plevied as  owner.  The  contentions  of  plain- 
tiff at  the  trial  were  that  Dickey  had  sold 
the  goods  with  tbe  frandulent  intoit  to  bin- 
der, delay  and  defraud  her  credltcurs,  and  that 
Hosmer  knew  this  fact  at  the  time  be  par- 
chased,  or  had  knowledge  of  sufficient  facts 
to  arouse  the  suspicions  of  an  ordinarily  pru- 
dent man.  Plaintiff  recovered,  and  defend- 
ant prosecutes  error. 

There  Is  sufficient  evidence  In  the  record 
to  sustain  the  verdict  and  findings  of  the  Jury 
and  tbe  Jndgment  thereoo.  If  it  shall  be  de- 
termined that  the  court  committed  no  ma- 
terial error  in  excluding  or  admitting  evidence, 
in  giving  or  refusing  instructions,  or  In  sub- 
mitting special  questions.  An  examination 
of  tbe  record  convinces  ns  that  no  prejudicial 
error  was  committed  la  the  admission  or  ex- 
clusion of  evidence.  The  efvidence  smply 
proved,  and  the  Jnry  fonnd,  that  Pearl  Dickey 
disposed  of  the  stock  with  the  fraudulent  in- 
tent to  defraud  bar  creditors.  To  show  that 
Hosmer  had  Imowledge  of  tbia  (Act,  the  de- 
fendant undertook  to  itrore.  among  other 
things,  that  A.  J.  August,  of  Bt.  Joseph,  Mo.. 
was  a  partaer  of  Hosmer  In  this  transaction, 
and  that  August  had  knowledge  of  the  fraud- 
ulent intention  of  Dickey,  and  therefore  bis 
partner,  Hosmer,  was  chargeable  with  sncb 
knowledge.  It  is  alleged  here  that  the  court 
erred  In  refusing  to  give  an  instruction  upon 
this  question,  sutNmitted  by  the  defendant,  as 
follows:  "If  the  Jury  believe  from  the  evi- 
dence in  this  case  that  A.  J.  August  and  tbe 
plaintiff  were  partners  in  tbe  business  in 
which  the  plaintiff  was  engaged  at  the  time 
of  the  claimed  purchase  of  the  stodc  in  con- 
troversy from  the  Dickeys,  and  that  said  A. 
J.  August  knew  or  had  Imowledge  of  such 
facts  as  would  put  a  reasonably  prudent  man 
upon  inquiry,  and  which,  if  followed,  would 
lead  to  the  knowledge  that  the  agent  or  rep- 
resentative of  Mrs.  EL  P.  Dickey  sold  the  stock 
or  negotiated  the  sale  of  the  stock  in  contro- 
veiBy  in  this  case,  and  that  such  agent  did  so 

with  the  purpose  of  hindering,  delayinjg,  and 
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deCraudlnc  the  creditors  of  aald  Peoirie's  Sboe 
Store,  that  would  be  notice  to  the  plaintiff 
in  thla  caae  of  mch  frandolent  purpose  and 
Intention,  and  he  cannot  evade  the  effect  of 
the  notice  trhlch  his  partner  bad,  or  might 
bare  had,  as  stated  above."  Oenoally,  a 
court  ahonld  Instmct  the  Jnty  In  the  law  of 
the  case  upon  the  theory  contended  for  at  the 
trial  bj  either  party,  where  there  la  erldenca 
in  support  thereof;  but  It  would  not  only 
lie  confoslns  to  the  jury,  bat  might  be  j/n^ 
udlclal  error,  to  •  instruct  in  the  law  ap- 
plicable to  facts  upon  which  no  substantial 
evidence  had  been  offered.  There  is  no  evi- 
dence in  the  record  tending  to  prove  that  A. 
J.  August  had  any  knowledge  of  the  traod- 
ulent  Intent  of  Dickey,  consequently  there 
was  no  prejndlclal  error  In  refusing  the  in- 
slructlon. 

Qror  is  also  assigned  because  of  the  ez- 
rlnsifHi  of  certain  questions  asked  of  witness 
Dickey  as  to  the  amount  of  her  liability  to 
one  of  the  attaching  creditors.  This  was  un- 
important The  liability  of  Dickey  to  the  at- 
tadilng  creditors  was  not  a  controverted  ques- 
tion. Her  liability,  or  the  amount  thereof, 
was  not  questioned. 

It  la  objected  that  the  vritneas  McOIaln  was 
not  parmttted  to  testify  how  long  August  had 
bMD  engaged  In  purchasing  stock  from  fall- 
ing merchants.  This  becomes  unimportant  in 
Ttow  of  the  fact  that  it  clearly  appeared  in 
the  evidence,  and  Is  undisputed,  that  he  had 
been  thus  engaged  for  at  least  eight  years. 

The  court  Instructed  the  jury  that  the  bur- 
den of  proof  of  the  intention  of  fraud  was 
upon  him  who  asserts  it  It  is  objected  that 
this  instmctloa  does  not  correctly  state  the 
law  applicable  to  this  case.  The  contention 
Is  Oat  when  the  defendant  established  the 
fraudulent  Intent  of  Dickey  in  disposing  of  her 
property,  the  burden  was  then  upon  Hosmer 
to  prove  that  he  was  an  innocent  pur- 
chaser for  A  valuable  consideration.  The  rule 
sought  to  be  Invoked  is  applicable  In  an  action 
brought  by  a  vendor  to  recover  possession  of 
his  pn^erty  against  a  rendee  who  has  pur- 
chased tlw  property  from  one  who  fraudulent- 
ly obtained  the  title.  It  has  no  application, 
however,  in  actions  like  the  present  on&  The 
instruction  given  in  tliis  case  has  been  held 
by  tlilB  conrt  to  be  correct  Banghman  v. 
Penn,  88  Kan.  804,  8  Pac.  890;  Dodd  v.  HOls, 
21  Kan.  707;  Long  Bros.  v.  West  &  Co.,  31 
Kan.  2Se,  1  Pac.  516:  MePIke  r.  Atwdl, 
84  Kan.  142,  8  Pac.  11& 

Objectioii  is  made  that  the  court  erred  In 
submitting  to  tlie  Jnry  the  special  questions 
requested  1>y  tiie  plaintiff.  There  woe  43 
of  these  questions,  and  the  objections  were 
"that  eadi  and  every  of  said  questions  Involve 
one  fx  more  of  the  following  specific  defects, 
and  grounds  of  objection  thereto,  and  each 
and  al]  thereof  are  objecticmable  for  that  they 
disregard  the  rule  of  law  applicable  under 
the  Oode  and  to  the  particular  questions 
of  fact  in  the  respects  following."  There 
is  no  specific  objection  pointed  out  to  any 


one  of  these  questions.  This  general  objectiain 
cannot  be  sustained,  especially  where  some 
of  the  questions  are  unobjectionable.  The  ob- 
jections were  too  general  to  give  tlie  court 
any  information  as  to  tlie  nature  OC  the  de- 
fects of  which  complaint  was  made.  It  is 
due  to  the  court  and  to  the  opposite  party 
that  where  objections  are  made  to  special 
questions,  the  objections  specifically  point  oat 
the  particular  defect  of  which  complaint  is 
made  in  each  of  said  questions. 

There  are  numerous  other  contentions,  but 
generally  involve  questions  of  tact  We  have 
not  deemed  them  of  sufficient  importance  to 
specially  refer  to  them.  Suffice  It  to  say 
tiiat  we  find  nothbig  preJudlcIaL 

The  judgment  of  the  court  below  is  afflnnsd. 
All  the  justices  concurring. 


STATB  v.  SBSQBR  et  aL 
(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

INTOXICATtNO    UQUORS— SEVERAL  OFFENBH 
—INDICTMENT. 

1.  A  statute  creating  an  offense  proTided  that 
such  offense  migbt  be  committed  D^  the  doing 
of  one  thing  or  of  another,  the  disjunctive  not 
being  used  to  Indicate  that  tne  terms  Joined 
thereby  were  synonymous,  a  complaint  charging 
such  offense  should  nse  the  copulative  conjunc- 
tion "and,"  rather  than  the  disjunctive  "or." 

(Syllabus  by  the  Court.) 

In  banc.  Appeal  from  district  court  Phil- 
lips county;  Jno.  It.  Hamilton,  Judge. 

Matthew  Seeder  and  Al.  Petsold  were  con- 
victed of  keeping  a  liquor  nuisance,  and  ap- 
peal.   Beversed. 

Jay  F.  Close,  for  appellants.  A.  A.  God- 
ard,  Atty.  Gen.,  and  W.  G.  Bissell,  for  the 
Stata 


CUNNINGHAM,  J.  Appellants  were  con- 
victed of  keeping  a  nalsance,  contrary  to  the 
provisions  of  section  2493,  Gen.  St  1901. 
The  complaint  charged  that  the  defendants 
did  maintain  "a  place  where  intoxicating 
liquors  are  kept  for  sale,  sold,  bartered,  or 
given  away  in  violation  of  law,  or  where 
persons  are  p^mltted  to  resort  for  the  par- 
I>ose  of  drinking  intoxicating  liquors  as  a 
beverage,  or  where  Intoxicating  liquors  are 
kept  for  the  purpose  of  sale,  barter,  or  de- 
livery in  violation  of  law,  or  a  place  where 
Intoxicating  liquors,  bottles,  glasses,  kegs, 
pumps,  bars,  and  other  property  are  kept  and 
used  in  maintaining  such  place."  A  motion 
to  quash  this  complaint  "because  said  com- 
plaint is  too  indefinite  and  uncertain,  and 
does  not  inform  said  defendants  or  either 
of  them  as  to  wliat  they  are  called  upon  to 
plead  to  or  defend  against"  was  overruled 
by  the  conrt  The  court  erred  in  so  doing. 
While  the  complaint  was  in  the  language 
of  the  statute,  which  separates  several  of- 
fenses  therein   named    by    the   disjunctive 

f  1.  See  Indictment  and  Intormatlon,  vol.  IT,  Cent 
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"or,"  still  it  is  well  settled  that  such  a  plead- 
ing is  not  sufficient.  The  defendant  is  en- 
titled to  be  informed  Jnst  -vrhat  is  charged 
against  him,  and  a  complaint  that  be  did 
one  thing,  or  another,  or  still  another,  lacks 
certainty.  In  this  case,  from  tbe  complaint 
no  one  could  tell  whether  the  defendants 
wore  being  charged  with  maintaining  a  place 
where  persons  are  permitted  to  resort  for 
tbe  purpose  of  drinking  intoxicating  liquors 
as  a  beverage,  or  whether  they  are  being 
prosecuted  for  maintaining  a  place  where 
such  liquors  were  kept  for  the  purpose  of 
sale,  barter,  or  delivery  in  violation  of  law. 
It  is  true  the  several  acts  enumerated  in  the 
section  referred  to  might  be  Joined  In  one 
complaint,  but  they  must  be  charged  cumu- 
latively by  the  conjunction  "and."  State  t. 
Schweiter.  27  Kan.  499;  10  Enc.  PL  &  Prac. 
536. 

Tbe  Jodgment  of  tbe  district  court  will  be 
rttversed,  and  the  case  remanded  for  further 
proceedings.    All  the  Justlcea  concarrlng. 


STATE  T.  COHBN. 
(Snpreme  Court  of  Kansas.    Nov.  8^  1902.) 

INTOXICATINQ  UQUORS— ILI^BOAL  SALE). 

1.  Defendant,  an  employs  of  a  foreini  whole- 
sale liquor  house,  Bolicited  orders  for  liquors  in 
the  state,  nnd,  if  approved,  the  orders  would  be 
shipped  to  tbe  person  ordering;  and,  where  such 
persons  failed  to  pay  the  price  and  receive  the 
goods,  the  liquors  would  remain  at  the  depot  uu- 
Ul  another  order  corresponding  in  amount  could 
be  obtained  by  defendant,  when  the  liquors  so 
stored  would  be  turned  over  to  such  person  on 
another  bill  of  lading  on  payment  of  the  price. 
Beld  to  constitute  a  sale  of  liquor  within  the 
state. 

In  banc.  Appeal  from  district  court,  Ellis 
county;   Lee  Monroe,  Judge. 

Isaac  Cohen  was  convicted  of  selling  lig- 
nors,  and  appeals.    AHirmed. 

Reeder  &  Reeder  and  Waters  &  Waters, 
for  appellant  A.  A.  Godard,  Atty.  Gen.,  J. 
P.  Sbntts,  and  W.  B.  Sanm,  for  the  SUte. 

PER  CURIAM.  Defendant,  an  employfi 
of  a  wholesale  liquor  house  located  at  St. 
Joseph,  Mo.,  was  engaged  in  soliciting  or- 
ders for  intoxicating  liquors  in  this  state. 
When  such  orders  were  received  by  defend- 
ant, they  would  be  forwarded  to  the  house 
at  St.  Joseph.  If  approved  by  the  house,  the 
liquors  would  be  shipped  to  tbe  person  or- 
dering. It  transpired  in  the  course  of  busi- 
ness so  conducted  persons  ordering  would  fail 
to  pay  the  purchase  price  and  receive  the 
goods  ordered,  in  which  event  the  liquors 
would  remain  stored  at  the  depot  where  re- 
ceived until  another  order,  corresponding  in 
amoimt  and  character  of  goods  shipped,  could 
be  obtained  by  defendant,  when  he  would 
procure  another  bill  of  lading  from  bis  house, 
and  the  liquors  so  stored  would  be  tiumed 

^  1.  Set  Intoxlcatlns  Liquor*,  vol.  S),  Cent.  Dig.  {i 
ic:,  4C9.  475. 


over  to  such  person  upon  payment  of  tbe 
purchase  price,  together  with  the  charges 
thereon.  One  of  such  tranaactions  was  had 
with  the  prosecuting  witness  In  this  case, 
John  Toonger,  for  which  defendant  was  pros- 
ecuted, convicted,  and  appeals. 

Whatever  may  be  the  right  of  the  defend- 
ant under  tbe  law  as  a  traveling  salesman 
engaged  in  soliciting  orders  for  his  boose 
located  in  a  foreign  state,  where  such  orders 
are  received,  accepted,  and  filled  In  such 
state,  and  the  liquors  ordO'Cd  are  dellyered 
to  a  common  carrier  for  transportation  into 
nnd  delivery  to  tbe  purchaser  In  this  state, 
the  transaction  here  shown  cannot  be  Justi- 
fied in  law.  It  constituted  an  unlawful  sale 
and  violation  of  the  law. 

There  being  no  error  apparent  la  the  rec- 
ord, tbe  Judgment  of  conviction  is  confirmed. 


OBORGB  FOWLER.  SONS  &  CO.,  UmHed. 
V.  BROOKS. 

(Supreme  Court  of  Kansas.    Nor.  8,  1902.) 

SERVANTS— PERSONAL    INJURIES— CONTRIBU- 
TORY NEOLIGENCEJ—PLEAniNa— ADMISSION 
OP  NKOLIQBNCB— DIRECTING  VERDICT. 

1.  In  an  action  for  personal  injuries,  where 
defendant  denies  generally,  and  alleges  con- 
tributary  negligence,  the  latter  nllegation  Is  not 
an  implied  admission  of  ueKligence  rendering 
proof  of  negligence  unnecessary,  and  limiting 
the  issues  to  that  of  coutribntory  negligence. 

2.  Where  an  employe  voluntarily  put  himself 
in  a  place  of  danger  where  be  was  not  required 
to  go,  the  employer  is  in  no  way  responsible  for 
the  resulting  injury. 

3.  Where,  in  an  action  by  a  servant  for  per- 
sonal injuries,  there  was  no  proof  of  culpable 
negligence  of  the  master,  the  court  should  have 
directed  a  verdict  in  bis  favor. 

In  banc.  Error  from  court  of  common 
pleas,  Wyandotte  county;  Wm.  G.  Holt, 
Judge. 

Action  by  A.  M.  Brooks  against  George 
Fowler,  Sons  &  Co.,  Limited.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

HarklesB,  O'Orady  &  Crysler  and  Moore 
&  Berger,  for  plaintiff  in  error.  Angevine 
&  Cubbison  and  Geo.  W.  Littlcic,  for  de- 
fendant in  error. 


PER  CURIAM.  Action  by  A.  M.  Brooks 
to  recover  from  George  Fowler  Sons  &  Co., 
Limited,  for  personal  injuries  sustained  while 
he  was  In  the  service  of  that  company.  He 
waa  a  carpenter,  who  was  directed  to  take 
down  a  vat.  which  was  to  be  transferred  to 
and  set  up  in  another  part  of  tbe  packing 
plant  His  part  was  to  cut  the  hoops  of 
tbe  vat,  take  down  and  number  tbe  staves 
BO  they  could  be  easily  reset  Three  truck- 
men wheeled  the  staves  and  parts  taken 
down  to  the  new  location  over  Inclines  that 
are  within  tbe  plant  These  three  had 
wheeled  loads  during  the  forenoon;  and  some 

^  3.  See  Master  and  Servant,  voL  M,  Cent.  Dig.  U 

1000,  1001. 
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time  In  the  afternoon,  when  Brooks  had 
flnlahed  taking  down  the  vat,  and  the  last 
of  It  had  been  loaded,  he  accompanied  the 
trackmen.  It  was  a  heavy  load,  and  In  go- 
Ins  down  an  Incline  the  truckmen  found 
dlfflcalt7  in  contn^ng  and  holding  hack  the 
track.  Brook*  ondertook  to  help  them  by  go- 
ing al«mg8lde  of  the  truck  and  placing  his 
hand  on  the  load.  AVhen  the  truck  reached 
tke  bottom  of  the  incline,  where  there  was 
soft  graond,  some  of  the  boards  slipped  off 
the  track,  and  strnck  and  injured  Brooks, 
who  had  in  some  way  gotten  in  front  of  the 
track.  Be  says  that  he  stumbled  over  a 
flat  idece  of  boiler  iron  which  was  on  the 
ground  near  the  place  of  his  injury,  and  that 
the  leaving  of  the  iron  in  the  way  was  neg- 
ligence and  the  proximate  cause  of  the  In- 
JoiT.  The  company  denied  any  negligence 
or  liability,  and  also  set  up  the  contributory 
negligence  of  Brooks.  At  the  close  of  his  tes- 
timony the  company  demurred  to  the  evi- 
dence nnsuccessfully,  and  then,  without  fur- 
tha  testimony,  asked  for  an  instmction  in 
its  favor.  This  was  refused,  and  the  Jury, 
after  being  charged,  returned  a  verdict 
awarding  Brooks  |700  damages. 

The  principal  argument  made  to  uphold 
the  verdict  and  Judgment  is  that  the  aver- 
ment of  contributory  negligence  implied  and 
admitted  the  negligence  of  the  company; 
that  proof  of  its  negligence  was  not  neces- 
sary under  the  pleadings,  and  that  nothing 
was  in  dispute  except  the  contributory  neg- 
ligence of  Brooks.  This  contention  is  not 
sound.  In  Heat  Co.  v.  Waller  (Just  decid- 
ed) 70  Pac.  366,  it  is  held  that:  "In  an 
action  for  damages  upon  the  ground  of  de- 
fendant's negligence,  such  negligence  is  not 
admitted  where  the  answer  denies  generally, 
and  then  pleads  contributory  negligence  on 
the  pert  of  the  plaintiff.  In  such  case  the 
plalntur  is  not  relieved  from  proving  negli- 
gence on  the  part  of  the  defendant;  neither 
is  defendant  prevented  from  disputing  it" 
Besides,  there  was  an  utter  failure  in  the  ef- 
fort to  prove  actual  negligoice  of  the  com- 
pany towards  Brooks.  The  tracking  of  the 
material  was  no  part  of  his  duty.  The  track- 
men (bis  own  witnesses)  say  that  his  as- 
sistance was  not  requested;  that  they  had 
done  all  the  wheeling  before  starting  with 
the  last  load;  that  he  had  never  previously 
helped  them,  and  was  not  asked  to  help  them 
then;  that  they  did  not  know  why  he  was 
there,  and  that  they  called  to  him  to  get 
out  of  the  way.  He  voluntarily  put  himself 
in  a  place  of  danger,  a  place  where  he  was 
not  required  to  go;  and  for  the  resulting  in- 
jury the  company  is  not  in  any  way  respon- 
sible. If  he  had  not  taken  the  dangerous 
position,  he  would  not  have  been  affected  by 
the  piece  of  loose  Iron  which  was  lying  on 
the  ground.  There  was  nothing  to  show  that 
the  placing  or  leaving  of  the  iron  on  the 
groand  was  negligence  In  the  company,  noth- 
ing to  show  when  or  wby  It  was  placed  there, 
Dor  whether  the  company  had   knowledge 


of  its  location  or  condition.  There  being  n» 
proof  of  culpable  negligence,  the  court  should 
have  given  the  instruction  requested  by  the 
company  directing  a  verdict  in  Its  favor. 
For  this  purpose  the  Judgment  will  b*  re- 
versed, and  the  cause  remanded. 


STATE  V.  DURBIN.* 
(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

CRIMIKAL  LA.W-APPBAL  FROM  JU3TICB-TaiAI» 
-COHPIiAINT-CBRTlFICATION. 

1.TIM  defendant  in  a  misdemeanor  case  ap- 
pealed from  a  justice  of  the  peace  cannot  be 
arraigned  and  required  to  plead,  nor  can  the 
jury  be  impaneled  and  sworn  and  the  trial  oom- 
meured  until  the  complaint  sent  np  by  the  jus- 
tice has  been  cwtifiea  by  him,  and  a  certifica- 
tion made  after  the  trial  has  began  and  over 
the  defendant's  objection  will  not  have  relation 
back  as  of  the  time  It  should  have  been  made. 

2.  A  justice  of  the  peace,  whose  duty  is  t» 
certify  and  send  to  the  district  conrt  on  appeal 
the  complaint  on  which  a  defendant  has  been 
tried  and  convicted  t>efore  him,  cannot  make 
snch  certification  ontside  the  township  within 
snd  for  which  he  holds  his  office. 

3.  State  T.  Medley,  3»  Pac.  227.  54  Kan.  9Z7, 
reaffirmed. 

(Syllabus  by  the  Conrt) 

In  bana  Appeal  from  district  court. 
Shawnee  county;  Z.  T.  Hasen,  Judge. 

Fritz  Durein  was  convicted  of  violating 
the  liquor  law,  and  appeals.    Beversed. 

O.  C  Clemens  and  Otis  B.  Hnngate,  for 
appellant  A.  A.  Godard,  Atty.  Oen.,  and  J. 
S.  West  Asst.  Atty.  Oen.  (A.  L.  Reddrai.  of 
counsel),  for  the  State. 

DOSTER,  C.  J.  This  is  an  appeal  from  a 
conviction  of  the  offense  of  violating  the  pro- 
hibitory liquor  law.  The  appellant  was  first 
found  guilty  before  a  Justice  of  the  peace, 
from  whose  Judgment  he  appealed  to  the  dis- 
trict court  The  Justice  failed  to  certify  the 
complaint  before  sending  up  the  appeal  pa- 
pers. The  appellant  objected  to  being  put  on 
his  trial  for  that  reason.  Tbe  state  asked 
for  permission  to  the  Justice  to  certify  the 
complaint  Permission  was  granted,  but  be- 
fore the  certification  was  made,  and  probably 
in  contemplation  of  Its  being  made,  the  ap- 
I>ellant'8  objection  to  going  to  trial  was  over- 
ruled. He  was  thereupon  arraigned  and  re- 
quired to  plead,  but  he  stood  mute,  and  a 
plea  of  not  guilty  was  entered  for  him.  A 
Jury  was  then  Impaneled  and  sworn,  and  a 
witness  for  tbe  state  called  and  sworn,  and 
his  examination  commenced.  To  all  these 
proceedings  the  appellant  objected,  because 
there  did  not  appear  to  be  any  complaint  on 
which  trial  could  be  bad.  Tbe  court  there- 
upon, at  the  state's  request,  again  gave  per- 
mission to  the  Justice,  who  was  present  to 
certify  the  complaint  The  certification  was 
then  made,  and  the  trial  proceeded  with,  over 
the  appellant's  renewed  objection.  This  was 
error.  In  State  v.  Anderson,  34  Kan.  116, 
8  Pac.  275,  it  was  ruled  that:  "Where  a  de- 
fendant convicted  of  a  misdeo 
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a  Justice  of  the  peace  appeal*  to  tbe  district 
court,  the  statute  requiree  the  Jiutice  to 
certify  np  the  orif^ai  comidalnt  to  the  dis- 
trict court;  and,  if  the  comiilaint  is  trans- 
muted without  such  certification,  the  dis- 
trict court,  in  Ita  discretion,  ma;  permit  the 
defect  to  be  remedied  by  amendment;  but 
it  is  error  to  compel  the  defendant  to  go  to 
trial,  against  his  objection,  upon  a  com- 
plaint found  among  tiie  papers  of  the  case 
In  the  district  court,  which  has  not  been 
certlfled  to  nor  authenticated  In  any  man- 
ner." The  trial  of  a  criminal  ease  begins 
at  least  as  early  as  the  swearing  of  the  Jury. 
That  and  all  the  proceedings  held  after 
that  Is  trial,  and  we  may  not  say,  in  view 
of  the  statute  and  the  above  decision  constm- 
tJBg  it,  that  the  requirement  to  certify  the 
complaint  before  trial  Is  compiled  with  by 
giving  permission  before  trial  to  certify  It, 
but  not  requiring  its  actual  certification  un- 
t&  after  the  trial  has  been  commenced.  Un- 
til a  certlfled  complaint  exists,  there  Is  not, 
in  legal  contemplation,  any  complaint  at  all; 
and  certain  it  is  that  no  part  of  the  trial  of  a 
criminal  case  can  be  had  until  there  is  a 
written  charge  against  the  defendant  to 
which  he  can  be  called  on  to  respond.  In 
criminal  practice  there  is  no  rule,  statutory 
or  otherwise,  which  will  give  the  filing  or 
certification,  during  the  trial,  of  a  complaint 
containing  the  whole  charge  against  the  de- 
fendant relation  back  as  of  the  time  it  should 
have  been  filed  or  certlfled.  State  v.  Oeary. 
58  KaiL  502,  49  Pac.  596,  in  which  the  mak- 
ing of  an  amendment  during  the  trial  was 
upheld,  was  a  different  character  of  case 
from  this  one. 

The  Justice  of  the  peace  before  whom  the 
first  trial  was  hsd  was  of  a  different  town- 
ship than  the  one  In  which  the  district  court 
was  held  and  In  which  the  certification  at 
the  complaint  was  made.  He  bad  no  right 
to  make  such  certification  outside  his  town- 
ship. He  did  not  carry  his  office  with  him 
into  the  township  where  he  performed  the 
official  act,  and  therefore  was  not  clothed 
with  any  official  authority  there.  "We  would 
think  that  the  oitire  proceedings  of  the  jus- 
tice are  void,  for  the  reason  that  all  Us  acts 
were  performed  while  he  was  outside  his 
own  township  in  which  he  held  or  had  a 
right  to  hold  his  office  (Phillips  v.  ThraUs, 
26  Kan.  780);  and  we  think  the  proceedings 
of  the  Justice  are  void  whether  they  are 
Judicial  In  their  character,  quasi  Judicial,  or 
merely  ministerial"  (Wilooz  v.  Johnson,  34 
Kan.  66S-669,  9  Pac.  610>.  "It  follows  from 
the  foregoing  decisions  and  the  sections  of 
the  constitntioa  and  statutes  dted  that  Jus- 
tices of  the  peace  must  perform  all  their 
official  acts  within  their  own  township,  and 
that  whenever  they  wander  beyond  the 
boundaries  of  their  own  townships  and  Into 
the  Jurisdiction  of  the  Justices  of  the  peace 
of  other  townships  they  cease  to  be  Justices 
of  the  peace,  and  any  attempted  official  acts 
then  performed  are  mere  nullities."    Ball- 


road  Co.  V.  lUce,  86  Kan.  693,  607,  506,  14 
Pac.  229.  In  MorreU  v.  Ingle^  23  Kan.  32, 
It  was  said  that:  "In  the  absence  of  express 
provisions  to  the  contrary,  the  powers  of  an 
officer  are  limited  to  the  territory  of  which 
he  is  an  officer."  Now,  the  certification  of 
a  complaint  for  transmission  to  another  court 
for  action  thereon  by  that  court  Is  an  official 
act,  made  requisite  as  su<di  for  the  legal 
identiflcatlon  of  the  paper.  Whether  the  do- 
ing of  it  should  be  called  ministerial  cr 
Judicial  Is  ImmaterlaL  It  is  an  official  act, 
to  be  performed  only  within  the  territorial 
limits  allowed  for  the  exercise  of  the  dntlea 
of  the  office.  A  Justice  of  the  peace  may 
send  his  process  outside  his  township  and 
within  his  county,  and  may  perform  some 
official  acts  outside  his  township,  but  these 
are  so  by  virtne  of  express  statute.  It  re- 
qnires  a  statute  to  give  him  Jurisdiction  out- 
side the  place  otherwise  appointed  for  the 
boldlhg  of  his  offlcei 

Much  complaint  is  made  of  an  instruction. 
Under  the  decision  in  State  v.  Medley,  54 
Kan.  G27,  39  Pac  227,  this  complaint  is  not 
well  founded.  Other  errors  also  are  alleged, 
but  none  of  them  are  well  taken. 

Tbe  Judgment  of  the  court  below  is  rerers-. 
ed  for  proceedings  consonant  with  this  ofila- 
ton.    All  the  Justices  concurring. 


VAUGHN  V.  KANSAS  CITY  N.  W.  B.  00. 

(Supreme  Court  of  Kansas.    Nov.  8*  1902.) 
ACTION  FOR  WRONOrtn^  ACT. 

1.  In  an  action  by  a  widow  to  recover  dam- 
ages tor  the  death  of  her  hvsband.  who  was, 
at  the  time  of  his  decease,  a  resident  of  this 
state,  the  allegation  of  the  petition  that  no  per- 
sonal representatiTe  of  the  estate  of  the  deceas- 
ed is  or  has  been  appointed  is  pnt  in  issue  by 
an  nnverified  denial;  and  if.  on  the  trial,  no 
proof  of  the  fact  be  made,  a  demurrer  to  tha 
plaiutiCTB  evidence  Is  rightfully  sustained. 

(Syllabos  by  the  Court) 

In  banc.  Error  from  district  court,  Leav- 
enworth county;  !>.  A.  Myers,  Judge. 

Action  by  Katherine  Vaughn  against  the 
Kansas  City  Northwestern  Railroad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  Kror.    Affirmed. 

C.  R.  Middleton  and  F.  P.  FItBwIIllam,  tar 
plaintiff  in  error.  B.  P.  Waggener,  Jas.  W. 
Orr,  and  W.  P.  Waggener,  for  defendant  In 
error. 

BURCH,  J.  The  pialntUt  In  enor,  Katli- 
erine  Vaughn,  commenced  an  action  In  tiie 
district  court  of  Lieavenworth  county  against 
tbe  Kansas  City  Northwestern  Bailroad  Com- 
pany to  recover  damages  for  tlie  death  of  Over- 
ton Vaughn.  She  alleged  in  her  amended  i>e- 
tition  that  she  was  the  widow  of  the  deceased; 
that  he  was,  at  the  time  of  his  death,  a  resi- 
dent of  Leavenworth  county;  and  that  no  per- 
sonal representative  of  bis  estate  was  or  lUfd 
been  appointed.  The  answer  of  the  defendant 
contained  a  denial  of  each  and  eyerK  state- 
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ment,  ayerment,  and  allegation  contained  In 
tbe  petition,  and  -waa  not  VMlfled.  Upon  the 
trial  of  the  action  no  testimony  whatever  waa 
ottered  in  mipport  of  the  allexation  that  no 
peraonal  repreaentatlye  of  the  estate  of  Over- 
toB  Yanghn  had  been  appointed.  The  district 
-court  Buatalned  a  demurrer  to  plalntUTs  erl- 
4eaet,  and  Its  action  In  this  reapect  la  the 
pilnc^al  ground  of  wror  alleged  In  this  conrt 
Ibe  plaintiff  In  error  contends  that  sections 
«&,  422a,  Code  Oiy.  Proc.  (paragraphs  4871, 
ASn,  Oen.  St  1001),  are  "statutes  of  author- 
Uj,"  and  that  the  ayerments  of  widowhood, 
naldence  In  this  state  of  the  deceased,  and 
the  nonappolntment  of  a  personal  represeat- 
atire,  all  combine  to  make  such  an  allegation 
of  authority  aa  Is  admitted  to  be  true,  unless 
dnled  under  oath,  according  to  the  require- 
ments of  section  108,  Code  Oly.  Proc.  (para- 
graph 4B4S,  Gen.  St  1801),  which  reads  as 
follows:  "la  all  actions,  aUegattoos  of  the 
CKeeatloB  of  written  instruments  and  Indorse- 
ments theteon,  of  the  existence  of  a  corpora- 
tion or  partnerahlft  or  of  any  appirfntment  or 
authority,  or  the  correctness  of  any  account 
dnly  verified  by  the  affidavit  of  the  party, 
Ills  agent  or  attorney,  shall  be  taken  as  true 
Tinleaa  the  denial  of  the  same  be  verlfled  by 
tke  affidavit  of  the  party,  his  agent  or  attor- 
ney." This  contention  cannot  be  maintained. 
Tha  words  "appointment"  and  "authority" 
have  a  peculiar  and  appropriate  meaning, 
which  the  law  has  affixed  to  them,  and,  as 
used  in  the  statute  leladng  to  the  verification 
t£  pleadings,  refer  to  designations  of  pwsens 
and  delegations  of  power  In  the  accurate  legal 
sanse.  They  must  therefore,  be  ctmstrued 
according  to  such  Intent  Section  7342,  (Sen. 
St  1901.  The  vesting  In  the  widow  of  a  rIgU: 
to  sua  for  and  recover  damages  In  her  own 
name,  which  would  not  otherwise  be  recov- 
erable, la  not  an  "appointment"  at  all,  and 
the  synthesis  of  rights  and  interests  which 
she  thus  possesses  is  very  Inadequatdy  com- 
paased  by  the  strict  term  "authwlty."  There- 
ton,  when  it  Is  said  in  City  of  Eureka  v. 
Harrlfleld,  B3  Kan.  794,  37  Pac.  113y  that 
"the  action  Is  maintainable  only  by  the  per- 
son who  Is,  by  the  terms  of  the  statute^  au- 
thorized to  maintain  It"  no  more  la  stated 
than  that  the  action  is  maintainable  only  by 
the  precise  person  who  Is,  by  the  terms  of 
the  statute,  permitted  to  do  so;  and  the 
meaning  Is  clearly  dlstbigulshable  from  that 
conveyed  In  speaking  of  the  authority  of  offi- 
cera,  agents,  and  other  classes  of  persons  em- 
braced In  the  statute  relating  to  verifications. 
Besides  this,  the  circumstances  of  residence 
within  the  state  and  the  nonappolntment  of 
a  personal  representative  are  limitations  up- 
on the  widow's  right  to  sue  at  all,  rather 
than  constituent  elements  of  her  power. 
They  condition,  rather  than  create  and  Invest 
They  restrict,  and  do  not  autborlce.  The 
conditions  referred  to  must,  therefore,  appear 
as  aabstantlve  allegations  In  the  petition. 
atj  9t  Borda  t.  Herrlfleld,  sopra.    Bat  tlw 


statement  that  no  personal  rvresentatlve  had 
been  appointed  was  not  an  aUegation  of  e(> 
ther  aiq;>olntment  or  authority;  <»  the  con- 
trary, it  was  an  averment  of  tiis  nonsxlsteBce 
of  appointment  and  authority,  and  hsnee  an 
unverified  denial  was  sufficient  to  pot  it  in 
issne.  Railroad  Ca  v.  Walz,  40  Kan.  483, 19 
Pac:  787:  Land  0>.  v.  Burger,  40  Kan.  233, 
30  Pac.  47&  No  proof  of  the  truthfulness  of 
that  fact  having  been  offered,  the  demurrer 
to  the  evidence  was  rightfully  sustained. 
Walker  t.  O'Oonndl,  60  Kan.  806,  62  Vue. 
884. 

A  motion  for  a  new  trial  because,  among 
other  things,  of  accident  and  surprise  and 
newly  discovered  evidence,  supported  by  afll- 
davlta,  waa  made  and  overmled,  but  node 
of  the  matters  so  presented  related  In  any 
way  to  the  radical  defect  In  the  plaintiff's 
evidence.  It  is  not  necessary,  therefore,  to 
review  the  action  of  the  court  In  denying  a 
new  trial  upon  such  grounds. 

The  judgment  of  the  district  court  Is  af- 
firmed.   All  the  Justices  concurring. 


THOMPSON  V.  BURTIS  et  sL 
(Supreme  Omrt  of  Kansas.    Nov.  8,  1902.) 

ATTORNBTS-ACnON    FOR    SBRVICB8— BVI. 
DENCB. 

1.  In  an  action  to  recover  for  legal  serv- 
ices, defendants  rested  on  the  issne  and  defense 
thst  there  was  no  employment  Plaintiff,  in 
addition  to  proof  of  employment,  offered  testi- 
mony as  to  the  extent  and  value  of  the  services 
rendered,  which  waa  not  contradicted  or  im- 
peached, and  which  showed  that  he  was  en- 
titled  to  recover  a  substantial  amoont  if  en- 
titled to  recover  anythiug.  The  Jury  found  in 
favor  of  plaintiff,  but  only  awarded  him  the 
nominal  sum  of  $1.  Held,  that  the  verdict  in- 
volves an  inconsistency,  and  Is  not  sustained  by 
the  testimony. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Allen 
county;   L.  Stlllwell,  Judge. 

Action  by  J.  F.  Thompson  against  H.  B. 
Burtis  and  H.  M.  Burtis.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

Thompson  &  Thompson,  for  plaintiff  in  er- 
ror. Chris  Rltter  and  W.  A.  Chogulll,  for  de- 
fendants in  error. 

JOHNSTON,  J.  This  was  an  action 
brought  by  J.  F.  Thompson  to  recovw  from 
H.  E.  Burtis  and  H.  M.  Burtis  the  value  of 
legal  services  rendered  for  them  as  to  the 
cancellation  and  setting  aside  of  an  oil  or 
gas  lease.  The  plaintiff  alleged  and  offered 
proof  of  a  contract  of  employment  under 
which  the  facts  and  law  as  to  the  validity  of 
a  lease  were  examined.  A  pleading  was  par- 
tially prepared,  but  before  the  same  was  filed 
or  the  action  instituted  the  defendants  em- 
ployed other  counsel,  and  refosed  compensa- 
tion to  plaintiff.  The  defendants  denied  that 
there  was  a  contract  of  employment,  or  that 
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there  were  any  negotiations  between  the  par- 
ties from  which  a  contract  to  pay  wonld  be 
Implied.  Upon  the  Issue  whether  or  not 
there  was  an  actual  employment  the  Jury 
found  In  favor  of  the  plaintiff,  but  It  only 
awarded  him  the  sum  of  $1  as  compensation 
for  his  services  under  the  employment  Of 
this  the  plaintiff  Justly  complains.  The  con- 
tract of  employment  being  established,  and 
no  specific  compensation  having  been  fixed 
by  the  parties,  the  plaintiff  waa  entitled  to 
recover  the  reasonable  value  of  the  services 
rendered.  The  only  proof  as  to  the  services 
rendered  and  the  value  of  the  same  was  that 
given  by  and  In  behalf  of  the  plaintiff.  He 
testified  as  to  the  character  and  extent  of  his 
services,  including  the  time  and  study  he  had 
g^iven  to  the  questions  of  fact  and  law  that 
were  involved  in  the  proposed  litigation. 
There  was  testimony,  too,  as  to  the  value  and 
importance  of  the  subject  of  the  controversy. 
The  lease  sought  to  be  canceled  covered  200 
acres  of  laud  in  the  gas  belt,  which  was 
shown  to  be  of  the  value  of  $76  to  $100  an 
acre.  The  plaintiff  himself  testified  as  to  the 
value  of  his  services,  and  he  produced  as  wit- 
nesses leading  members  of  the  bar,  who  unit- 
ed In  saying  that  the  reasonable  compensa- 
tion for  the  services  rendered  was  from  $150 
to  $200.  The  defendants  rested  upon  the 
sole  defense  that  there  was  no  employment, 
and  offered  no  i^oof  whatever  as  to  retainer, 
or  the  value  of  services  such  as  plaintiff 
claimed  to  have  rendered.  The  Jury,  it  Is 
true,  was  not  obliged  to  accept  as  conclusive 
the  opinions  of  experts  aa  to  the  value  of 
legal  sen-ices,  but  It  could  not  overlook  com- 
petent testimony  that  was  unlmpeached.  It 
was  required  to  consider  the  opinion  evi- 
dence in  connection  with  all  other  testimony 
and  the  circumstances  of  the  case,  and  in  the 
light  of  these  and  its  own  general  knowledge 
fix  the  value  of  the  services.  There  was  no 
impeaching  testimony  as  to  the  value  of  the 
services;  the  witnesses  testified  Intelligently; 
their  testimony  was  In  practical  harmony; 
the  employment  of  plaintiff  was  shown  to 
the  saOsfaetion  of  the  Jury;  the  extent  of  the 
services  was  not  in  dispute;  and  the  circum- 
stances all  imlted  to  confirm  the  testimony 
and  opinion  of  the  witnesses,  and  to  show 
that  the  plaintiff  was  entitled  to  a  substantial 
recovery.  In  some  way  the  Jury  was  warp- 
ed from  the  direct  line  of  duty,  and,  instead 
of  awarding  a  substantial  sum,  gave  the 
mere  nominal  amount  of  $1.  This  was  error. 
Noftzger  v.  Moffett,  63  Kan.  355,  65  Pac.  670. 
When  special  findings  are  Inconsistent  and 
contradictory,  the  general  verdict  is  set  aside; 
and  where,  as  in  this  case,  the  general  ver- 
dict involves  a  plain  and  material  incon- 
sistency, it  should  be  set  aside,  and  a  new 
trial  granted. 

The  verdict  cannot  be  sustained  by  a  fair 
and  Intelligent  consideration  of  the  evidence, 
and  therefore  the  Judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial.  All 
the  Justices  concurring. 


McNALL  T.  METROPOLITAN  UPB  INS. 
CO. 

(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

FOBBION    INSURANCE    COMPANIES— RIQHT    TO 
DO    BUSINESS— TAX. 

1.  Under  the  provisions  of  diapter  25,  Laws 
8p.  Sess.  1898  (page  763,  Gen.  St.  1901),  which 
act  went  into  effect  January  11,  1889,  the  su- 
perintendent of  inaorance  coUected  a  2  per  cent, 
tax.  based  on  the  amount  of  premiams  received 
on  business  done  In  this  state  by  a  foreign  in- 
surance company  in  the  year  1^8.  Held,  that 
the  collection  of  the  tax  wag  authorized  by  th* 
law  as  a  condition  precedent  to  the  right  of  the 
company  to  transact  bnsinaaa  hare,  after  Jan* 
uary  15.  1899. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  eonit,  Sliaw- 
nee  county;  Z.  T.  Hasen,  Judge. 

Action  by  the  Metropolitan  Life  Insurance 
Company  against  Webb  McNall.  superintend- 
ent of  Insurance.  Judgment  for  idaintlff. 
and  defendant  brings  error.    Reversed. 

At  a  special  session  of  the  legislature  beld 
in  1898  the  following  set  was  passed  (page . 
763.  Gen.  St  1901): 

"An  act  to  provide  for  tlie  taxation  of  Insiir- 
ance,  guaranty  and  accident  companies 
not  organised  under  the  laws  of  tb»  stato 
of  Kansas. 

"Be  it  enacted  1^  tbs  legislature  oC  tha 
state  of  Kansas: 

"Section  1.  Every  insurance,  guaranty  and 
accident  company  or  association  not  organ- 
ized under  the  laws  of  this  state  shall,  as 
hereinafter  provided,  annually  jwy  a  state 
tax  upon  all  premiums  received,  whether  in 
cash  or  in  notes,  in  this  state,  or  on  account 
of  business  done  In  this  state,  for  insurance 
of  life,  property  or  interests  in  this  state,  or 
guaranty  companies,  at  the  rate  of  two  per 
cent  per  annum,  which  amount  of  tax  ahall 
be  assessed  by  the  superintendent  of  the  in- 
surance department  as  hereinafter  provided. 

"Sec.  2.  Every  such  company  or  associa- 
tion shall,  on  or  before  the  15tb  day  of  Jan- 
uary in  each  year,  make  a  return,  verified 
by  the  affidavit  of  its  president  and  secretary 
or  other  chief  officers,  to  the  superintendent 
of  the  insurance  department  stating  the 
amount  of  all  premiums  received  by  said 
company,  whether  in  cash  or  notes.  In  this 
state,  during  the  year  ending  on  the  81st 
day  of  December  next  preceding.  Upon  re- 
ceipt of  such  retumat  the  superintendent  of 
the  insurance  department  shall  verify  the 
same,  and  assess  the  taxes  upon  the  various 
companies  on  the  basis  and  at  the  rate  pro- 
vided for  in  section  1  of  this  act  and  proceed 
to  collect  the  same  from  the  insurance  com- 
panies and  cover  the  same  into  the  state 
treasury. 

"Sec.  3.  Every  insurance,  guaranty  and  ac- 
cident company  or  association  organized  un- 
der the  laws  of  any  foreign  country  shall, 
as  hereinafter  provided,  annually  pay  a  state 
tax  upon  all  premiums  received,  whether  in 

cash  or  In  notes,  in  this  st^,  or  oa^coant 
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of  business  done  In  this  state,  (or  Insurance 
of  life,  property  or  interests  in  this  state,  or 
guaranty  companies,  at  the  rate  of  four  per 
cent  per  annum,  which  amount  of  tax  shall 
be  assessed  by  the  superintendent  of  tiie 
Insurance  department  as  hereinafter  provid- 
ed. 

"See.  4.  The  sniierlntendent  of  Insurance  is 
hereby  empowered  to  revoke  the  license  of 
any  insurance,  guaranty  or  accident  company 
«r  aasodatlon  that  shall  fall  to  comply  with 
the  above  requirements  for  a  period  of  thirty 
days  after  January  15  In  each  year. 

"Sec.  5.  This  act  shall  take  effect  and  be 
In  force  from  and  after  its  publication  in  the 
official  state  paper. 

"Approved  January  3,  1899.    ■ 

"Published  In  official  state  paper  January 
tl,  1890." 

Pursuant  to  this  law,  Webb  McNall,  then 
superintendent  of  hisurance,  on  January  31, 
18B0,  wrote  to  the  secretary  of  the  defendant 
In  error,  as  follows:  "Dear  Sir:  I  have  this 
day  received  your  annual  statement  for  tlie 
year  ending  Dec.  Slst,  1898,  but  no  duplicate, 
as  required  by  this  department  Ton  will 
please  send  duplicate.  I  notice  from  your 
sworn  rei>ort  that  the  gross  premiums  col- 
lected In  Kansas  by  your  company  for  the 
year  189S  amount  to  |6D,321.33.  Under  a  law 
recently  passed  in  this  state,  a  copy  of  which 
!■  herewith  sent  yon,  there  la  imposed  on  the 
gros;)  premiums  collected  by  companies  not 
organised  undw  the  laws  of  this  state,  from 
tills  state,  a  6ixct  tax  of  2%,  which  te- 
qulKea  you  to  pay  to  this  department  before 
the  16th  day  of  February  the  sum  of  $1,- 
aoe.48.  I  herewith  send  yon  bill  for  these 
taxes,  aa  well  as  for  yonr  annual  fees,  which 
yon  wUl  please  give  your  prompt  attention." 
Later  the  insurance  company  paid  the 
amount  of  taxes  demanded  by  the  superin- 
tendoit  of  insurance  under  protest,  being 
moved  to  do  so  liy  the  threat  that,  unless 
paid,  the  license  of  the  company  to  transact 
Insurance  business  in  this  state  would  be 
revirited.  This  was  an  action  to  recover  back 
from  plaintiff  In  error  the  amount  of  the  tax 
so  paid.  The  insurance  company  had  Judg- 
ment In  the  court  below. 

A.  B.  Qninton,  B.  S.  Qulnton,  and  WeM) 
McNall,  for  plaintltt  in  error.  Horton  ft 
Orr  and  D.  H.  Martin,  tot  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).  It  Is 
Insisted  l^  cooDSti  for  defendant  in  error 
that  the  law  set  forth  In  the  statement  was 
given  retroactive  effect  by  the  collection,  un- 
der its  authority,  of  taxes  from  the  Insurance 
ctnnpany  tor  the  year  1899,  based  <w  busl- 
neH  done  in  1898,  and  that  in  fact  the  tax 
was  on  insurance  written  before  the  law  was 
passed.  With  tills  contentlbn  we  do  not 
agree.  Section  4,  Oen.  St  1901,  empowers 
the  Bup^lntendent  of  Insurance  to  revoke  the 
license  of  any  company  that  shall  fall  to 
comply  with  the  requirements  of  the  law  for 


30  days  after  January  15th.  As  we  inter- 
pret the  act  It  has  for  its  puriKwe  the  an- 
nual collection  of  a  2  per  cent,  tax  on  the 
amount  of  business  done  In  tills  state  by 
foreign  insurance  companies  as  a  condition 
to  their  right  to  continue  to  transact  busi- 
ness here.  With  this  object  In  view,  section 
2  of  tlie  law,  which  requires  a  sworn  state- 
ment to  be  made  by  such  companies  of  the 
amount  of  all  premiums  received  in  the  state 
during  the  year  ending  December  3l8t  pre- 
ceding, was  Inserted  to  cover  cases  like  the 
present  when  the  company  had  been  doing 
business  In  this  state  before  the  passage  of 
the  act  While  it  Is  a  principle  of  statut(»ry 
construction  that  laws  are  to  t>e  so  interpret- 
ed as  to  give  them  a  prospective,  rather  than 
a  retroactive,  effect,  this  rule  la  not  Infringed 
by  sustaining  the  method  employed,  which 
the  law  authorizes,  of  ascertaining  the 
amount  of  tax  to  be  paid  by  computing  it 
from  the  volume  of  business  done  in  the  pre- 
ceding year  by  the  company  sought  to  be 
charged.  The  penalty  prescribed  for  the 
failure  on  the  part  of  a  foreign  insurance 
company  to  pay  the  tax  is  that  the  super- 
intendent of  insurance  shall  revoke  its  li- 
cense to  transact  business.  In  tills  case,  if 
the  interpretation  put  on  the  law  by  the  in- 
surance company  is  the  correct  one,  it  might 
have  continued  to  carry  on  its  Imsiness  here 
throughout  the  year  1899  to  January  16, 
1900,  without  the  payment  of  this  tax,  and 
on  the  last  date  have  withdrawn  from  the 
state,  and  the  superintendent  would  have 
lieen  powerless  to  coerce  payment  of  the 
amount  due.  The  tax  collected  In  1899  was 
not  levied  on  business  done  in  the  previous 
,vear.  The  amount  of  the  premiums  collect- 
ed during  the  year  before  was  used  as  a  basis 
for  determining  the  amount  the  company 
ought  to  pay  for  the  privilege  of  writing  in- 
surance in  this  state  for  the  sulmequent  year. 

Counsel  complain  that  the  law  Is  unjust 
The  regulation  of  the  right  of  foreign  insur- 
ance companies  to  transact  business  in  this 
state  is  admittedly  within  the  power  of  the 
legislature,  and.  In  our  opinion,  nothing  more 
was  sought  to  t>e  done  by  the  passage  of  the 
law  in  question  than  to  make  the  payment  of 
this  tax  a  condition  precedent  to  the  right  of 
the  company  to  transact  an  Insurance  busi- 
ness here  after  January  16,  1899. 

The  judgment  of  the  court  below  will  b6 
reversed,  and  a  new  trial  ordered.  All  tfte 
justices  concurring. 


BUCKWALTDR  v.  SCHOOL  DIST.  NO.  4X 
NBOSHO  COUNTY. 

(Supreme  Court  of  Kausas.    Nov.  8,  1902.) 

■MINBNT  DOMAIN— SCHOOLHOUSB  SITIB— TITI^ 

ACQOIRBD— NOTICE— COMPENSATION 

—CONSTITUTIONAL  LAW. 

1.  CondeiDDation  proceedings  by  a  school  dis- 
trict In  the  exercise  of  the  power  of  eminent 
domain,  for  the  purpose  of  acquiring  title  to  a 
schoolhouse  site,  under  the  provisions  of  section 
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8131.  0«n.  St  1901,  derest  tlw  owner  of  title 
thereto,  even  tbonxh  he  at  the  time  had  only  an 
equitable  title,  and  thereafter  reoelTod  the  lesal 
title. 

2.  Such  proceedinca  are  efBcient  for  tliat  pnr- 
poae  although  no  notice  thereof  ia  provided  for 
fai  that  or  any  other  statnte  or  oooatitntioaal 
IiroTiaion,  and  althoaxh  iio  notice  was  given  the 
owner. 

S.  Uulees  pr(rfilbited  by  some  conatitntlonal 
cr  statntory  provision,  a  achool  dietrtct  may  ap- 
propriate a  portion  of  land  belonging  to  a  da- 
aen  for  a  acnoolhoaae  aite  without  firat  making 
com^naatiou;  auch  appropriation  being  for  a 
public  parpoae,  and  meana  being  provided  the 
owner  for  the  determination  of  the  valiu  of  tb« 
property  so  taken  by  due  proccaa  of  law. 

(^Ilabna  by  the  Court.) 

In  banc.  Krror  from  district  court,  Neoabo 
county;  L.  Stillwell,  Judge. 

Action  by  Laura  Budcwalter  against 
school  district  No.  42,  Neosho  county.  Judg- 
ment tor  defendant,  and  plalntift  brtngs  «- 
ror.    Afflrmed. 

D.  B.  Crewson,  for  plaintiff  In  error.  J. 
L.  Denlson,  for  defendant  in  error. 


CUNNINQHAM,  J.  This  was  an  action 
In  «}ectment  to  recover  the  possession  of  one 
acre  of  land  on  which  was  erected  the  school- 
house  of  defendant  in  error.  This  land  was 
a  portion  of  a  tract  known  as  "Osage  Ceded 
Lands."  Prior  to  the  time  that  ptaintlff  had 
settled  upon  this  tract  with  a  view  of  ac- 
quiring title  thereto,  and  while  It  was  yet 
goremment  land,  this  scbsol  bnlldlng  was 
erected.  On  November  14,  1886,  the  plaln- 
tur  in  error  (plaintiff  below),  having  com- 
plied with  the  requirements  of  the  United 
States  government,  and  made  full  payment 
for  the  land,  received  what  Is  commonly 
known  as  a  "receiver's  receipt"  which  evi- 
denced her  right  to  a  patent  for  the  land, 
wlilcfa  patent  she  received  on  the  28th  day  of 
December,  1886.  Proceedings  were  inaugu- 
rated by  the  school  district  to  condemn  the 
schoolhouse  site,  already  occupied,  on  July 
28,  1880.  Tliese  proceedings  ripened  intn  an 
order  of  condemnation,  as  provided  by  sec- 
tion 6181,  Gen.  St  1901,-^ttiat  secdon  bdng 
then  In  force,— and  were  pleaded  by  the 
school  district  In  defense  to  plalntUFs  actl(»i. 
The  court  bdow  held  that  these  proceedings 
were  sufficient  to  vest  title  to  the  acre  of  land 
In  dispute  In  the  school  district,  and  gave 
Judgment  In  Its  favor  and  against  the  plain- 
tiff. She  Is  here  Insisting  that  these  proceed- 
ings were  Insufficient  and  roid,  tor  tiro  rea- 
sons: 

1.  They  were  had  while  the  land  yet  be- 
longed to  the  government  and  before  die 
iriialntlff  received  her  title,  and  therefore  she 
could  not  In  any  wise  be  affected  thereby. 
It  must  be  borne  in  mind,  howevw,  that  she 
had.  before  these  candemnatlon  proceedings, 
done  all  the  things  required  by  the  govern- 
ment to  be  by  her  performed,  and  made  full 
payment  for  the  land,  and  had  already  there- 
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by  been  vested  with  the  equitable  tlUe  to  the 
land,  needing  only  the  legal  title,  which 
would  come  ts  her  by  the  patent  to  make 
ber  title  in  all  respects  iierfect  as  against 
every  one  but  tlie  government  She  was  the 
effldent  owner,  and  even  as  against  the  gov- 
emment  she  was  the  equitable  owner.  In 
addition  to  this,  section  4881,  0«n.  St  1901, 
which  was  then  In  force,  provided:  "Hie 
usual  duplicate  receipt  of  the  receiver  of  any 
land  office,  or.  If  that  be  lost  or  destroyed, 
or  beyond  the  reach  of  the  party,  tlie  certif- 
icate of  such  receiver  that  die  books  of  his 
office  show  the  sale  of  a  tract  of  land  to  a 
certain  individual,  is  proof  of  dfle  equivalent 
to  the  patent  against  all  but  the  holder  of 
the  actual  pbtoit"  Clearly,  plaintiff  in  error 
was  at  the  dme  of  these  omdemnation  pro- 
ceedings the  owner  of  this  land,  so  that  these 
proceedings.  If  in  themselves  snffldeirt,  de- 
vested her  of  her  dtte  thereto. 

2.  We  therefore  proceed  to  inquire  whetSier 
they  were  sufficient  for  this  purpose.  Tlie 
objection  made  by  the  plaintiff  in  etmt  to 
them  is  that  no  notice  of  their  pendency  or 
progress  was  given  her.  This  is  tme.  Was 
notice  necessary?  It  Is  claimed  that  private 
property  may  not  be  taken  for  puUlc  nse 
without  due  process  of  law  and  full  compen- 
sation, and  that  due  process  of  law  reqnhres 
notice  to  be  given  to  the  party  to  be  affected. 
This  land  was  taken  for  a  public  purpose,  and 
by  tbe  exerctse  of  the  power  of  eminent  do- 
main. The  only  provMon  in  our  funda- 
mental law  limiting  the  exercise  of  this 
power  Is  that  contained  in  section  4  of  sr- 
tide  12  at  tbe  constitution,  which  Is:  "Vo 
right  of  way  shall  be  appropriated  to  tbe  use 
of  any  ccrporation,  until  full  compensation 
therefor  be  first  made  In  money,  or  aecnred 
by  a  deposit  of  money,  to  die  owner.  •  •  ••• 
The  bill  of  rights  (secdon  18)  also  pwwldes; 
"All  persons,  for  injuries  suffered  in  person, 
reputation  or  property,  shall  have  remedy  by 
due  course  of  law.  •  •  •"  Now,  secdoB 
6131,  Gen.  St  1901,  under  which  dMse  con- 
demnation proceedings  were  had,  provides  V 
any  school  district  had  In  good  faith,  or  by 
mistake  or  otherwise,  built  a  schoolbonae 
upon  land  to  which  the  sdiool  district  at  the 
time  of  the  erection  of  such  school  bnlldlng 
bad  not  the  equitable  tide,  then,  upon  writ- 
ten application  of  the  district  iKMrd.  it  shaU 
be  the  duty  of  tbe  probate  Judge  of  the 
county  In  which  such  school  site  Is  situated 
to  appoint  three  disinterested  trediolders  of 
sudt  county,  not  residents  of  tbe  district  to 
condemn  and  appraise  such  site;  said  ai»- 
pralsers  ahaO  proceed  to  moke  such  appraise- 
ment wlddn  10  days,  and  make  report  de- 
scribing the  lands  condemned  and  annroprlat- 
ed,  and  the  vahie  thereof,  which  report  Is 
to  be  filed  In  the  office  of  the  register  of 
deeds  of  tbe  county,  and  by  him  recorded 
as  other  Instruments  of  writing  affbctins  die 
tide  to  real  estate,— and  directs  that,  wldiln 
80  days  after  tbe  report  is  filed  in  tbe  oOoe 
of  die  register  of  deeds,  the  district  beoiA 
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aball  make  payment  to  the  county  tTeaanrer, 
for  tbe  uae  of  tbe  owner  of  sacli  land,  tbe 
amoant  of  the  appraised  value  thereof,  and 
also  the  fees  of  the  register  of  deeds  for  re- 
ciwiUng  tbe  report,  "and  upon  such  payment 
bring  made  to  soeh  county  treasurer  by  such 
district  board,  the  title  to  such  site  •  •  • 
ahaU  Test  In  such  school  district"  It  is  for^ 
ther  provided  that  etther  party  may  appeal 
from  such  appraisement  to  ttie  district  court, 
in  the  manner  iBwlded  for  appeals  to  be  tak- 
en tntn  the  Judgment  of  justices  of  tbe 
peace  In  civil  actions.  The  procedure  as  here 
directed  vvas  strictly  followed..  No  notice  to 
reqidred  tjy  this  section  to  be  given  to  the 
owner  of  the  land.  No  constltntianal  provi- 
sion requires  it  Thore  Is  no  constitutional  or 
statutory  requtremeat  that  payment  shall  be 
made  as  a  prerequisite  to  the  taking,  or  even 
made  at  alL  But  unquestionably  there  Is 
tttat  principle  underlying  all  constitutions  and 
laws,  and  which  must  be  read  Into  all  of 
than,  that  private  property  may  not  be  tak- 
en for  public  purposes  without  adequate  com- 
pensation. This  is  hidlcated  In  the  bill  of 
rii^ta.  Notice  to  the  citizen  of  the  taking 
of  his  prc^erty  for  a  pubbc  purpose  is  of  no 
concern  to  him,  for  the  right  to  take  eslsts 
Independently  of  notice.  It  Is  only  when 
compensation  tm  such  taking  comes  to  be 
considered  that  the  owner  of  the  condemned 
property  becomes  interested,  and  only  of  pro- 
ceedings to  determine  that  question  is  he 
entitled  to  nottct,  for  up<m  that  question  only 
has  be  a  right  to  be  heard.  Tbe  taking  pre- 
cedeo  tbe  assessment  of  damages.  The  title 
passes  upon  the  taking  of  the  property.  The 
conatltations  of  many  states  provide,  in  sub- 
stance, that  the  iiroperty  of  the  citizen  can 
only  be  takoi  after  cmnpensatlon  has  been 
made.  In  such  states,  of  course,  the  making 
of  compensation  must  inrecede  the  taking; 
hence  some  proceeding  to  determine  value, 
to  wiAeh  the  owner  has  been  a  party,  must 
precede  the  taking  of  the  property  or  the 
passing  of  title.  But  It  may  be  urged  no 
provision  was  made  by  the  law  for  the  giv- 
ing of  notice  of  these  condemnation  proceed- 
ings^ even  to  determine  the  value  of  the  land 
takm,  and  therefore  Its  assenment  was  void. 
This  might  be  granted,  and  yet  the  proceed- 
ing would  vest  title  in  the  school  district,  for 
the  condition  on  which  the  title  was  to  so 
vest  was  "upon  payment  being  made  to  the 
county  treasurer  by  such  district  board." 
Veiy  tme,  the  owner  was  not  bound  by  the 
amonnt  of  the  assessment  She  might.  If 
she  did  not  choose  to  accept  the  price  fixed 
by  the  appraisers  and  paid  by  the  school  dis- 
trict to  the  county  treasurer,  have  api)ealed 
from  that  award,  and  had  her  day  In  court 
on  such  appeal,  unless  cut  oS  by  the  lapse 
of  time,  or  she  might  have  resorted  to  an 
Independent  action  against  the  school  district 
to  try  the  question  of  the  value  of  the  premier- 
tgr  which  it  had  appropriated. 


These  views  are  fully  sustained  by  the  fol- 
lowing cases  taken  from  states  having  con- 
stitutional provisions  similar  to  our  own: 
Oommlssloners'  Court  v.  Bowie,  84  Ala.  481; 
Railroad  Co.  v.  Turner,  SI  Ark.  484,  26  Am. 
R^.  5G4;  Fox  v.  Railroad  Co.,  81  CaL  S3S; 
Powers  V.  Armstrong,  19  Ga.  427;  Railroad 
Co.  V.  Dangherty,  40  Ind.  33;  Cushman  t. 
Smith,  34  Me.  247;  Riche  v.  Water  Co.,  75 
Me.  91;  Uaverhlll  Bridge  Proprietors  v.  Es- 
sex Co.  Com'rs,  103  Mass.  1^,  4  Am.  Rep. 
618;  People  v.  Michigan  Southern  R.  Co., 
8  Mich.  496;  Orr  v.  Quimby,  54  N.  H.  590; 
Den  V.  Banking  Co.,  24  N.  J.  Law,  587; 
Bates  V.  Cooper,  5  Ohio,  115;  Mayor  v.  Scott, 
1  Pa.  800;  Com.  v.  Pittsburg  &  O.  R.  Co., 
58  Pa.  26;  Hatermehl  v.  Dickinson,  8  Phlla. 
282.  As  illustrative  at  the  cases,  and  in  sup- 
port of  the  views  herein  announced,  the  fol- 
lowing quotation  la  made  from  People  v. 
Adirondack  Ry.  Co.,  IflO  N.  T.  225,  «38,  239, 
64  N.  £.  680,  603:  *mie  State  needs  the 
property,  and  takes  it;  and,  while  the  dtl- 
seu  cannot  resist,  he  has  the  rl^t  to  insist 
upon  Just  comi>ensatlon,  to  be  ascertained  by 
an  Impartial  tribunal.  It  is  a  compulsory 
purchase  by  public  authority,  and  the  indi- 
vidual receives  money  in  the  place  of  the 
property  takoi.  He  has  a  right  to  his  day 
In  court  on  the  question  of  compensatlan,  but 
be  has  no  right  to  a  day  In  court  on  the 
question  of  appropriation  by  the  state,  unless 
some  statute  requires  it  In  re  Village  of 
Middletown,  82  N.  Y.  196,  201.  There  is  no 
necessity  for  any  safeguard  against  taking, 
because  the  right  to  take  is  all  there  is  of 
the  power  of  eminent  domain,  and  Is  neces- 
sarily conceded  to  exist  when  the  ezistenco 
of  the  power  is  admitted.  Safeguards  be- 
come necessary  only  when,  the  question  of 
compensation  Is  reached,  and  then  the  courts 
are  careful  to  see  that  the  owner  receives  all 
that  he  Is  entitled  to.  Until  then  the  courta 
could  not  help  him,  unless  some  statutory 
right  were  invaded,  as  the  method  of  taking 
is  within  the  exclusive  control  of  the  legis- 
lature. If  a  statute  requires  Judgment  of 
condemnation.  Judgment  must  be  had  ac- 
cordingly before  the  property  can  be  taken; 
but  otherwise  a  certificate  of  condemnatlMi 
by  an  executive  officer,  followed  by  payment, 
satisfies  every  requirement  of  the  constitD- 
tlon.  If  the  use  Is  not  public,  the  statnta 
authorizing  condemnation  is  void,  but  thl» 
question  of  law  need  not  be  settled  in  the- 
proceeding  to  take,  as  it  can  be  raised  by  the 
property  owner  in  a  variety  of  ways." 

We  therefore,  in  this  case,  hold  that  no  no- 
tice was  necessary  to  be  given  to  plaintiff 
in  error  of  the  condemnation  proceeding,  la 
order  that  such  proceeding  should  convey 
to  the  school  district  a  good  title  to  the- 
schoolhouse  site  taken,  and  therefore  the- 
Judgment  of  tbe  district  court  was  right,  and 
must  be  affirmed.  All  the  Jurtiofla  concur- 
ring. 
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ANDERSON  t.  ANDBBSON. 
<8npreme  Conit  of  Utah.     Oct  15,  1002.) 

FARTNBIRSHIP-SBTTLKMENT     OF     ACCODNT- 

ntPEACHMBNT— PLEADING— FRAUD 

OR  MISTAKE. 

1.  The  party  seekiiig  to  impeadi  th«  Mttte- 
meut  of  a  partnership  accouut  for  fraud  or  mis- 
take must  Bet  ont  In  hia  pleading  the  particu- 
lar facts  constituting  the  fraud  or  mistake  re- 
lied on,  and  eyidence  of  facts  not  alleged  ia 
inadmissible. 

On  rehearing.  Former  opinion  affirmed, 
and  Judgment  below  rerersed. 

For  formw  opinion,  see  68  Pac.  319,  24 
Utah,  407. 

BA8KIN,  J.  A  rehearing  was  granted  In 
this  case  on  the  question  whether,  under  the 
pleadings,  the  plaintiff  could  introduce  evi- 
dence to  prove  that  the  written  agreement, 
which  on  its  face  showed  a  settlement  by  the 
parties  dt  their  partnership  afTalra,  and  which 
was  pleaded  by  the  defendant  hi  bar  of  the 
action,  was  obtained  through  mistake.  The 
facta  are  fully  stated  in  our  former  opinion 
<24  Utah,  497,  68  Pac.  819),  in  which  we  held 
that,  under  the  provisions  of  the  Code  of  OivU 
Procedure,  such  evidence  was  not  admissible 
under  the  pleadings;  and,  to  have  rendered 
such  evidence  admissible,  the  plaintiff  should 
have  obtained  leave  of  the  court  to  amend  his 
complaint  by  inserting  therein  the  facts 
which  constituted  the  alleged  mistake.  It  is 
a  well-settled  principle  that  a  settlement  of 
acconnts  may  be  Impeached  for  fraud  or  mis- 
take, but  the  burden  Is  up<M)  the  party  seek- 
ing to  Impeach  It  to  set  out  In  his  pleading 
the  particular  facts  constituting  the  fraud  or 
mistake  relied  on;  and.  In  the  trial,  evidence 
lyt  other  facts  than  those  alleged  Is  not  ad- 
missible. This  principle  is  as  applicable  to 
practice  under  the  modem  Codes  of  OlvU 
Procedure  as  it  is  In  equity  practice.  .  The 
case  of  Cross  v.  Bank,  66  Cal.  462,  6  Pac.  04, 
like  the  one  at  bar,  was  an  action  for  an  ac- 
counting. The  answer  of  the  defendant  set 
up  a  final  settlement  The  complaint  did  not 
allege  fraud  or  mistake  in  the  settlement,  or 
seek  to  set  it  aside.  The  trial  coiurt  excluded 
evidence  offered  by  the  plaintiff  to  show  the 
true  balance  of  the  account  between  the  par- 
ties. This  was  assigned  by  the  appellant  as 
error;  also  the  refusal  of  the  court  to  permit 
the  plaintiff  to  amend  the  complaint  by  in- 
serting in  It  allegations  of  fraud  or  mistake 
committed  by  the  defendant  bank  in  falling  to 
credit  the  accounts  of  plaintiff  with  large 
sums  of  money  deposited  by  him.  The  su- 
preme court  held  "that  the  offered  evidence 
was  properly  excluded,  because  It  was  irrel- 
evant to  the  issue  on  the  trial";  also,  for  ape- 
dal  reasons,  which  do  not  affect  the  ques- 
tion under  consideration,  sustained  the  lowar 
court  In  refusing  to  permit  the  plaintiff  to 
amend  the  complaint  In  the  opinion,  the 
court,  after  quoting  tbe  following  from  the 
opinion  of  the  supreme  court  of  the  United 
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States,  to  wit:  "And  In  equity  the  rule  is 
well  established  that  an  account  once  set- 
tled cannot  be  avoided  or  Impeached  by  any 
of  the  parties  to  the  settlement,  except  by  an 
action  in  equity  to  set  aside  tlie  settlement  (or 
fraud,  or  to  surcharge  and  falsify  the  account 
for  mistakes  or  eixors.  cautmbers  v.  Oold- 
wlii,  0  Vea  254;  1  Bdw.  1,  293,"-«aid,  "Un- 
less assailed  In  that  way  by  one  of  the  par- 
ties, the  settlement  Is  conclusive."  See,  also, 
Olarkson  v.  Hoyt  (Cal.)  36  Pac.  382;  Hendy 
T.  March,  75  Cal.  566^  17  Pac.  702;  Auzerais 
V.  Naglee,  74  Cal.  60,  IB  Pac.  371;  Branger 
V.  Chevalier,  9  Cal.  353;  McMahill  v.  Jenkins, 
60  Mo.  App.  279;  Barker  v.  Hoff,  62  How. 
Prac.  384;  Weeks  v.  Hoyt,  5  Hun,  347;  Hoyt 
V.  Clarkson,  23  Or.  51,  31  Pac.  198;  Boacb  v. 
Gilmer,  3  Utah,  389,  4  Pac.  221;  Dunham  v. 
Travis  (Utah)  69  Paa  468;  Llscomb  v.  Agate. 
67  Hun,  390,  22  N.  T.  Supp.  126.  The  case  of 
McMahill  V.  Jenkins,  69  Mo.  App.  279,  was 
also  an  action  for  an  accounting.  The  com- 
plaint failed  to  charge  either  fraud  or  mis- 
take in  the  final  settlement  alleged  in  the  an- 
swer. A  reply  Is  permissible  under  the  Mis- 
souri Code.  The  plaintiff  filed  a  reply.  The 
court.  In  its  opinion,  said:  "The  plaintiff,  by 
bis  reply,  tacitly  admits  the  settlement,  but 
seeks  to  avoid  It  by  alleging  his  sickness  and 
inability  to  examine  the  partnership  books  at 
the  time  of  the  settlement  He  does  not  al- 
lege fraud  In  the  settlement  bat  avers  that 
omissions  were  made  of  charges  that  should 
have  been  made  against  the  defendant  and  a 
failure  on  the  part  of  the  defendant  to  ren- 
der Just  and  true  accounts  of  the  partnership 
property  and  funds.  Plaintiff  cannot  amend 
his  petition  by  his  reply.  The  affirmative  re- 
lief he  desired  should  have  been  pleaded  in 
his  petition.  He  should  have  pleaded  the  set- 
tlement in  the  petition,  and  asked  that  It  be 
surcharged  and  falsified  upon  some  equitable 
grounds.  He  cannot  ingraft  this  additional 
equity  upon  his  bill  by  a  reply,  under  any 
recognised  rules  of  pleading."  In  Baricer  v. 
Hoff,  62  How.  Prac.  8%  the  court  says  that 
"the  rule  always  has  been  that  where,  upon 
a  general  bill  for  an  accounting,  the  defend- 
ant sets  up  a  stated  account  In  bar,  the  com- 
plainant will  not  be  permitted  to  show  mis- 
takes or  errors  In  such  account,  but  must 
amend  his  bill,  as  the  settled  account  Is  prima 
facie  a  bar  to  the  suit  until  specific  errws  are 
assigned."  The.  case  of  Weeks  v.  Hoyt  5 
Hun,  347,  was  an  action  for  an  accounting. 
The  complaint  alleged  a  partnership  and  its 
dissolution,  a  demand  for  settlement  made  by 
the  plaintiff  of  defendant  the  defendant's  re- 
fusal, and  iHnyed  for  a  setdement  of  the 
partnership  accounts.  The  answer  set  up  a 
final  settlement  by  the  parties.  The  court  at 
general  term,  held  that  "as  the  pininHfr  did 
not  deny  the  settlement  as  alleged  and  prov- 
ed by  defendant,  and  did  not  allege  such  er- 
rors as  would  obviate  It  such  settlement  was 
a  good  defense,  and  the  plaintiff  could  not  re- 
cover under  his  complaint:  that  even  thoneh 
the  settlement  was.  In  some  respects,  errone- 
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ons,  tt  conld  not  be  disregarded,  nnder  the 
pleadings,  nor  conld  the  Judgment  upon  the 
referee's  report  stand,  becanse  the  case  and 
his  findings  showed  a  settlement  forbidding 
such  general  accounting  as  the  referee  had 
given  to  the  parties;  that  the  plaintiff  could 
only  recover  according  to  the  allegations  of 
bis  complaint:  and  that  an  amendment,  such 
as  would  be  necessary  to  retain  jurisdiction, 
would'  be  too  sweeping  and  radical  to  be  al- 
lowed at  this  stage  at  the  litigation."  The 
case  of  Hoyt  v.  Clarkson,  23  Or.  51,  81  Pac. 
198,  was  an  action  for  an  accounting.  The 
defendant  pleaded  a  settlement  in  bar  of  the 
action.  The  plaintiff  did  not,  in  his  plead- 
ings, allege  frand  or  mistake  in  the  settle- 
ment The  court,  in  the  opinion,  said:  "The 
giving  of  a  promissory  note  is  prima  fade  ev- 
idence ol  an  accounting  and  settlement  be- 
tween the  parties  of  all  demands  between 
tbem  up  to  the  time  of  the  execution  of  the 
note.  The  presumption  Is  only  prima  facie, 
and  is  liable  to  be  explained;  but  until  ex- 
plained it  is  to  be  taken  as  true,  and  affords 
sufficient  evidence  that  at  its  date  the  maker 
owed  the  payee  the  amount  named  in  the 
note.  The  presumption  is  In  favor  of  the  cor- 
rectness of  the  settlement,  and  that  the  note 
given  for  the  balance  ascertained  on  anch  set- 
tlement expresses  the  truth.  Hence  the  gen- 
eral rule  that  a  settled  account  will  not  be 
opened  on  mere  conflicting  evidence,  and  that, 
when  opened,  errors  or  omissions  not  alleged 
will  not  be  considered,  though  there  may  be 
some  evidence  tending  to  prove  them.  In 
vucb  case  the  party  claiming  tbat  there  were 
any  errors  or  mistakes  must  allege,  either  In 
the  complaint  or  an  equitable  counterclaim  In 
tbe  natore  of  a  cross-complaint,  that  it  was 
obtained  by  fraud  or  through  mistake.** 
This  rule  applies  with  equal  force  to  the  writ- 
ten agreement  of  settlement  In  the  case  at 
bar. 

It  follows  that  tbe  Judgment  rendered  by 
OS  on  tbe  former  hearing  should  ataiid.  It  Is 
accordingly  so  ordered. 

BARTCH,  jr.,  concurs. 


Ib  re  BRICKEY. 
(Snpreme  Court  of  Idaho.    Nov.  IS,  1902.) 

BBARINO    ARMS-CONSTITUTIONAL   LAW-CAR- 
RYING CONCEALED  WBAPONS. 

1.  The  act  of  the  territorial  legislature  ap- 
proved February  4,  1889,  which  prohibits  pri- 
vate persous  from  carrying  deadly  weapons 
within  the  limits  or  confines  of  any  city,  town, 
or  village  in  Idaho,  contravenes  the  provisions 
of  the  second  amendment  to  the  federal  con- 
stitution and  the  provisions  of  section  ll,  art 
1,  of  the  constitntion  of  Idaho,  and  Is  void. 

2.  Willie  it  is  nndonbtedly  within  the  power 
of  the  legislataro  to  prohibit  the  carrying  of 
concealed  aeadly  weapons,  and  snch  regnlation 
is  a  proper  exercise  of  police  power,  yet  the 
legislature  does  not  possess  the  power  to  pro- 
Idbit  the  carryinj?  of  firearms,  as  the  right  to 
do  so  is  gnaranbed  to  the  citizen  both  by  oar 
federal  and  state  constitutions. 

(Syllabus  by  the  Ooart) 
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Application  of  L.  D.  Brickey  for  a  writ  of 
habeas  corpus.  Writ  granted,  and  petitioner 
discharged. 

S.  S.  Denning,  for  petitioner.  Milea  8. 
Johnson,  Ca  Atty.,  tat  tbe  State. 

QUARLBS,  O.  J.  The  petitioner  applies 
to  this  court  for  a  writ  of  habeas  CMpus, 
and  in  the  petition  sets  forth  and  showa  that 
he  is  unlawfully  Imprisoned,  confined,  and 
restrained  of  his  liberty  by  A.  W.  Kroutlnger, 
sheriff  of  Nez  Perce  county,  at  tbe  county 
Jail  In  the  county  of  Nez  Perce,  in  tbe 
state  of  Idaho;  that  he  la  so  Imprisoned 
under  a  commitment  which  issued  out  of 
tbe  Justice's  court  of  West  Lewlston  pre- 
cinct, in  tbe  county  of  Nez  Perce,  in  a  crim- 
inal action  wherein  petitioner  was  ccmvlcted 
upon  the  charge  of  carrying  a  deadly  weapon, 
to  wit,  a  loaded  revolver,  within  the  limits 
and  confines  of  the  city  of  LewlsttMi,  con- 
trary to  the  provisions  of  the  act  of  the  ter- 
ritory of  Idaho  approved  February  4,  1889 
(Sess.  I.«ws  1889,  p.  27);  and.  In  accordance 
with  the  prayer  of  said  petition,  the  writ  was 
issued,  and  return  thereto  duly  made  by  the 
said  sheriff.  From  the  petition  and  return  It 
appears  that  tbe  only  ottenae  charged  against 
the  petitioner,  of  which  he  has  been  convict- 
ed, and  Is  now  restrained  of  his  liberty.  Is 
that  he  carried  a  deadly  weapon  within  the 
limits  of  the  city  of  Lewlston,  in  contraven- 
tion of  the  said  act  of  February  4,  1889. 
The  seccmd  amendment  to  the  federal  con- 
stitution is  in  the  following  language:  "A 
well  regulated  militia,  being  necessary  to  the 
security  of  a  free  state,  the  right  of  the  peo- 
ple to  keep  and  bear  arms,  shall  not  be  in- 
fringed." The  iangruage  of  section  11,  art 
1,  Const  Idaho,  is  as  follows:  "The  people 
bare  the  right  to  bear  arms  for  their  security 
and  defense,  but  the  legislature  shall  regu- 
late the  exercise  of  this  right  by  law."  Un- 
der these  constitutional  provisions,  the  legis- 
lature has  no  power  to  prohibit  a  citizen  from 
bearing  arms  In  any  portion  of  the  state  of 
Idaho,  whether  within  or  without  the  cor- 
porate limits  of  cities,  towns,  and  viilngos. 
The  legislature  may,  as  expressly  provided 
In  our  state  constitution,  regulate  the  exer- 
cise of  this  right  but  may  not  prohibit  It. 
A  statute  prohibiting  the  carrying  of  con- 
cealed deadly  weapons  would  be  a  proper  ex- 
ercise of  the  police  power  of  the  state.  But 
the  statute  In  question  does  not  prohibit  tlie 
carrying  of  weapons  concealed,  whicli  is  of 
itself  a  pernicious  practice,  but  prohibits  tbe 
carrying  of  them  in  any  manner  in  cities. 
towns,  and  villages.  We  are  compelled  to 
bold  this  statute  void.  The  statute  being 
void,  the  said  Justice's  court  had  no  Juris- 
diction of  the  subject-matter  of  the  action, 
and  the  said  Judgment  of  conviction,  and  tbe 
commitment  which  issued  thereon,  and  the 
detention  of  the  petitioner  under  said  commit- 
ment and  Judgment  of  conviction,  are  illegal 
and  void. 
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The  said  }n<II?ment  being  void,  habeas  cor- 
pns  will  He,  and  the  prisoner  should  be  dis- 
charged from  custody,  and  it  Is  so  ordered. 

SULLIVAN  and  BTOCKSLA.QEB,  JJ., 
coocnr. 


MILLBB  T.  DAVBNPORT,  Oovntr  Anditor. 

(Saprema  Conrt  of  Idaho.    Not.  14,  1802.) 

BLHCnONS— OKPICIAL   BALLCyr-DtTTT   OF 
COUNTY   AUDITOR. 

1.  Under  the  election  laws  of  Idaho,  the  du- 
ties of  county  auditor  in  preparing  official  bal- 
lots for  county  and  state  elections  are  purely 
ministerial,  and  it  is  the  duty  of  such  anditor 
to  place  upon  said  official  ballot  the  names  of 
candidates  for  state  and  judicial  district  office* 
made  by  the  different  political  parties,  and  cer- 
tified to  such  anditora  by  the  secretary  of  state. 

2.  The  writ  of  prohibition  will  not  issue  to  re- 
strain the  county  auditor  of  a  county  from  pla- 
cing upon  the  official  ballot  the  name  of  a  can- 
didate for  district  judge  who  has  been  nomi- 
nated In  regular  coureution  of  a  political  party, 
and  whoee  nomination  has  been  duly  certified 
to  the  secretary  of  state,  and  by  said  secretary 
of  state  to  sucn  county  anditor. 

(Syllabus  by  the  Court) 

Application  of  Charles  E.  Miller  for  a  writ 
of  prohibition  against  Horace  M.  DaTenport, 
auditor  of  Sbosbone  county,  to  prohibit  liim 
from  placing  the  name  of  L.  A.  Dolierty,  as 
Democratic  candidate  for  Judge,  on  the  offi- 
cial liaUot  for  the  county.    Writ  denied. 

Charles  E.  Miller,  in  pro.  per.  B.  O.  Mac- 
Donald,  amicus  curite. 

QUARLES,  C.  J.  This  is  an  original  pro- 
ceeding commenced  In  tbis  court  by  the  plain- 
tiff, who  aliegee  that  be  Is  an  elector  of 
Shoshone  county,  residing  at  the  city  of  Wal- 
lace, and  that  tie  Is  a  member  of  tlie  Demo- 
cratic party,  and  beneficially  interested  in 
the  action,  to  obtain  a  writ  of  prohibition 
prohibiting  the  defendant,  as  county  auditor 
of  Shoshone  county,  from  placing  upon  the 
ofiHcial  ballot  the  name  of  Llguorl  A.  Doherty, 
the  Democratic  nominee  for  district  judge  of 
the  First  judicial  district,  comprising  the  coun- 
ties of  Kootenai  and  Sbosbone.  It  Is  alleged 
that  said  Doherty  was  duly  nominated  by  the 
Democratic  state  convention  for  the  said  oflBce 
of  district  judge,  and  his  nomination  duly  cer- 
tified by  the  chairman  and  secretary  of  said 
convention  by  certificate  duly  filed  with  the 
secretary  of  state,  and  by  said  secretary  of 
state  to  the  defendant,  as  said  county  auditor, 
and  that  said  auditor  threatens  to,  and  will, 
unless  prevented  by  the  orders  and  decrees 
of  this  court,  place  the  name  of  said  Doherty, 
as  said  Democratic  nominee  for  district  judge 
of  the  First  judicial  district,  upon  the  offi- 
cial ballot  in  and  for  Sbosbone  county.  And 
the  petitioner  further  alleges  that  said  L.  A. 
Doherty  is  ineligible  to  said  office,  for  the 
reason  that  he  will  not  have  been  an  elector 
of  the  state  of  Idaho  for  the  period  of  two 
years  next  preceding  the  election.  The  peti- 
tioner contends  that  each  of  the  political  par- 


ties are  entitled  to  bare  npon  the  official 
ballot  the  name  of  a  candidate  for  each  of  the 
offlcn  at  a  given  election,  wbo  la  comi>etent 
or  oHglble  thereto;  that.  In  the  event  of  the 
Domination  by  a  political  convention  of  a  can- 
didate for  a  given  office  wbo  is  ineligible 
thereto,  the  coimty  auditor  shonid  not  place 
upon  the  official  ballot  the  names  of  sucb  in- 
eligible candidates,  and,  in  a  case  where  they 
threaten  so  to  do,  that  tbe  court  shonld  in- 
terfere and  prevent,  in  advance  of  the  elec- 
tion, the  names  of  such  candidates  as  are 
ineligible  from  being  placed  npon  the  official 
tMllot  This  contention  is  not  well  fbunded. 
County  auditors,  so  far  as  arranging  tbe  offi- 
cial ballots  are  concerned,  act  In  a  clerical 
capacity,  and  are  not  clothed  with  judicial  or 
qtiasi  Judicial  power.  It  Is  the  duty  of  coun- 
ty auditors  to  place  upon  the  official  ballot, 
in  the  proper  column,  the  names  of  the  can- 
didates for  the  different  offices  who  have  been 
nominated,  and  whose  nomination  has  been 
duly  certified  In  accordance  with  tbe  provi- 
sions of  our  election  laws.  They  have  no  dis- 
cretion in  tbe  matter.  They  caimot  go  be- 
hind the  certificates  of  nomination  and  inquire 
into  the  eligibility  of  candidates.  With  that 
they  have  nothing  to  do.  This  being  true,  it 
is  apparent  that  tbe  writ  demanded  must  be 
denied,  for  tlie  reason  that  this  court  cannot, 
by  writ  of  prohibition,  prohibit  the  county 
anditor  from  doing  that  which  it  is  bis  derlcal 
duty,  under  the  election  laws,  to  da 

The  writ  must  be  denied,  and  it  ia  ao  or- 
dered. Costs  of  this  proceeding  are  awarded 
to  the  defendant 

SULLIVAM  and  BTOOKSLAOBiS,  J7..  can- 
ear. 


In  ro  ROWLAND. 
(Snpreme  Court  of  Idaho.     Nov.  14,  1002.) 

OAUBLtNO— PIATINa    CARDS— HISDSIIBANOBr- 
JURISDICTION  OF  JVmCB. 

1.  Under  the  provisions  of  tile  act  approved 
February  6,  1899,  one  who  engages  is  a  game 
of  cards  by  playing  therein,  in  which  game 
money,  property,  or  other  thing  of  valae  is 
won  or  lost,  is  guilty  of  a  misdemeanor. 

2.  The  set  approved  Febmary  6,  1890.  makes 
gambling  a  misdemeanor,  and  provides  tbe 
minimum  pnnishment  therefor,  while  the  maxi- 
mum punishment  is  provided  is  section  631S. 
Rev.  St. 

3.  Justices  of  the  peace  have  jorisdictioB  of 
offenses  arising  under  Act  Feb.  6,  1S90,  praUb- 
iting  gambling. 

(Syllabus  by  the  Conrt) 

Application  of  Will  Bo^Hand  fer  writ  of 

habeas  corpus.    Writ  denied. 

S.  S.  Denning,  for  petitioner.  Frank  liar- 
tin,  Atty.  Gen.,  for  tbe  State.   - 

QUASLES,  C.  jr.  The  petitioner  appUes 
for  a  writ  of  habeas  corpus,  and  in  bia  peti- 
tion It  appears  that  he  waa  arrested  upon  a 
warrant  which  issued  out  of  tbe  justice's 
court  of  West  Moscow  precinct,  in  r«tab 
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county,  on  a  criminal  complaint  cliarglng  pe- 
titioner as  follows:  "That  the  said  Charles 
Bowers,  John  Jackson,  Roe  Badreth,  Btirt 
(Will)  Rowland,  and  Oeorg^e  Jackson,  at  ttie 
county  of  Latah,  state  of  Idaho,  on  ae  about 
the  10th  day  of  September,  1002,  then  and 
there  being,  did  then  and  there  willfully  and 
unlawfully  engage  in,  deal,  carry  on,  and 
play  a  game  with  cards  called  'stud  poker,' 
for  money.  In  that  certain  building  known  as 
tiie  'Cornwall  Building,'  situated  on  Third 
street.  In  the  city  of  Moscow,  Latah  county, 
state  of  Idaho,  contrary  to  the  form  of  the 
statutes  In  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state  of  Idaho."  Uiwn  trial  the  petitions 
was  adjudged  guilty,  and  sentenced  to  pay 
a  fine  of  $206,  and  In  defatdt  of  payment 
thereof  to  be  confined  In  the  county  Jail  of 
Latah  county  one  day  for  each  |2  of  said 
fine.  Thereafter  petitioner  was,  under  said 
commitment,  delivered  to  the  sherlfT  of  Latah 
county,  In  whose  custody  he  remains,  con- 
fined in  the  county  jail  of  said  county. 

Section  1  of  the  act  aforesaid  Is  In  tbe 
following  language,  "Every  person  who 
deals,  plays  or  carries  on,  opois  or  causes 
to  be  opened,  or  who  conducts,  either  as 
owner,  employee,  or  lessee.  Whether  for  hire 
or  not,  any  game  of  faro,  monte,  roulette, 
lansquenet,  rouge  et  nolr,  rondo,  or  any  game 
played  with  cards,  dice,  or  any  oQier  device, 
for  money,  checks,  credit  or  any  other  rep- 
resentattve  of  value.  Is  guilty  of  a  misde- 
meanor, and  Is  punishable  by  line  not  less 
than  two  hundred  dollars  or  Imprisonment  In 
the  county  jail  not  less  than  four  months." 
Sess.  Laws  1S99,  p.  38d. 

It  is  argued  on  behalf  of  the  petitioner 
that  this  section  does  not  make  It  a  misde- 
meanor to  play  stud  poker  and  bet  money 
on  such  game,  but  that  the  offense  is  direct- 
ed against  the  owners  or  operators  of  games. 
Under  this  contention,  the  one  who  owned 
the  cards  with  which  that  game  was  played 
would  be  guilty  of  a  misdemeanor,  but  the 
petitioner,  only  having  played  In  the  game 
and  bet  thereon.  Is  not  guilty.  On  behalf 
of  this  contention,  we  are  cited  to  the  case  of 
Bx  parte  Ah  Yem,  53  Cal.  246.  Tbe  ques- 
tion before  us  we  do  not  regard  as  controlled 
by  that  decision.  Under  the  statute  In  ques- 
tion here,  one  who  deals  a  game  of  cards, 
plays  a  game  of  cards,  or  carries  on  a  game 
of  cards  for  money,  checks,  credit,  or  other 
representatives  of  value,  whether  he  is  owner 
of  such  game  or  not,  Is  guilty  of  a  misde- 
meanor. The  object  of  the  statute  Is  to  pre- 
vent gambling.  Under  Its  terms,  one  who 
plays  for  money  In  a  game  of  poker  Is  guilty 
of  a  misdemeanor,  and  subject  to  punish- 
ment under  the  statute.  The  Statute  fixes 
tbe  minimum  punishment  at  a  fine  of  not 
less  than  $200,  or  punishment  at  not  less 
than  four  months  in  the  county  JalL  It  Is 
true  that  the  statute  does  not  fix  the  maxi- 
mum punishment,  but  as  this  court  held  In 
State  T.  Mulkey,  08  Pac.  17,  fbe  maximum 


punishment  la  prescribed  In  section  6313, 
Rev.  St 

The  said  criminal  complaint  charged  aa 
offense  against  the  petitioner.  The  said  Jua* 
tlce's  court  had  Jurisdiction  of  that  offense. 
Tlie  petition  shows  that  tiie  petitioner  was 
convicted  In  said  Justice's  court  upon  said 
criminal  charge,  and  committed  to  the  county 
Jail  of  said  county.  Therefore  we  must  hold 
that  the  petitioner  Is  lawfully  In  custody  of 
the  sheriff  of  Latah  county,  and  that  the  pe- 
tition does  not  show  a  cause  wherein  a  writ 
of  habeas  corpus  should  issue. 

The  writ  demanded  should  be  denied,  and 
it  is  so  ordered. 

SULLIVAN  and  STOCESLAGER,  JI., 
concur. 


HUMB  V.  TURKBR.  Sheriff,  et  al. 

(Supreme  Clonrt  of  Oregon.    Nov.  17,  1902.) 

AFPBALS-^UDaUENTB  RBVUtWABLB. 

1.  Hill's  Ann.  Laws,  f  635,  only  allows  aa 
appeal  from  an  order  affecting  a  substantial 
ngiit.  Plaintiff  sned  to  enjoin  defendants 
from  entering  upon  a  certain  fishery,  alleging 
title  bv  prescription.  Defendants  denied  plain- 
tiff's title,  and  set  up  that  the  fishery  was  pub- 
lic. The  court  eranted  the  iujnnction  as  prayed. 
The  oonrt  basea  ita  action  in  part  on  a  cer- 
tain act  which  nve  to  plaintiff  excloslve  rights 
in  tbe  fishery.  EM,  that  plaintiff  had  no  right 
of  appeal;  tb»  mere  fact  that  the  court  re- 
fused, in  Its  opinion,  to  base  Its  action  solely 
on  plaintiff's  prescriptive  rights,  being  imma- 
terial. 

Appeal  ftom  drcnlt  conrt.  Gurry  county; 
J.  W.  Hamilton,  Judge. 

Suit  by  R.  D.  Hume  against  Jeaae  Turner, 
sheriff  of  Ourry  county,  and  others.  Judg- 
ment' for  plaintiff,  granting  Insufficient  re- 
lief, and  he  appeals.    Appeal  dismissed. 

This  Is  a  suit  for  an  Injunction,  instituted 
August  2,  189&  Plaintiff,  In  his  complaint, 
avers  that  he  Is,  and  has  been  for  more  than 
15  years,  the  owner  qf  all  the  lands  lying 
and  being  adjacent  to  either  bank  of  Rogue 
river,  in  Crarj  county.  Or.,  extending  from 
Its  mouth  upstream  for  a  distance  of  five 
miles  (pttrtlcularly  describing  them),  and  also 
all  tide,  swamp,  and  overflowed  lands  lying 
between  such  banks,  together  with  a  jmrtlon 
of  the  bed  of  the  stream;  that  there  Is  In 
the  waters  thereof  appurtenant  to  said  lands^ 
and  has  been  In  continuous  existence  for 
more  than  40  years  last  past,  a  private  fish- 
ery devoted  to  the  purpose  of  catching  sal- 
mon with  seines  and  nets;  that  plaintiff  is 
the  owner  of  said  fishery,  which,  in  extent, 
comprises  the  entire  stream  for  a  stretch  of 
a  mile  at  more  in  length,  extending  from  Its 
mouth  Inland  to  a  short  distance  above  what 
are  popularly  known  as  "Hunt  Rock,"  on 
the  north  bank,  and  "Mill  Rock,"  on  the 
south;  that  he  has  been  In  the  exclusive, 
open,  notorious,  and  adverse  possession  and 
use  thereof,  under  a  claim  of  right  title, 
and  ownership,  for  more  than  20  years  prior 
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V>  the  commencement  of  this  suit,  and  occu- 
pied and  naed  the  same  continuously  as  such 
for  catcblng  aalmon  with  aelnea  and  nets  to 
the  exdoalon  ot  aU  penons  whomaoeyer, 
and  that  hla  gnmton  and  predeceaaon  ao 
occupied  and  uaed  the  same  for  more  than 
20  years  prior  to  hla  acquirement  of  possea- 
slon  and  title;  that  such  rlrer  la  navigable 
for  a  distance  of  abont  a  mile  from  Ita  mouth 
at  high  tide  for  small  seagoing  vessela,  draw- 
ing not  more  than  eight  feet  ot  water,  and 
above  that  point  It  la  navigable  only  for 
small  boats  and  scows;  that  the  defendants, 
conspiring  together  to  prevent  plaintiff  frocn 
carrying  on  his  buslneaa  and  catching  salmon 
In  such  fishery,  entered  upon  hla  fishing 
ground  and  hito  said  fishery,  near  the  mouth 
of  said  river,  at  a  place  where  plaintiff  had 
been  accustomed  to  draw  hla  seines  and  nets, 
and  placed  and  extended  therein  certain  nets 
anchored  to  buoya,  and  thereby  prevented 
plaintiff  from  drawing  hla  seines  and  nets 
therein  as  he  had  been  wont  to  do,  and,  in 
furtherance  of  said  conspiracy,  they  willfully 
and  maliciously  cut  and  destroyed  the  seines 
and  nets  of  plaintiff,  and  caused  them  to  go 
adrift  and  become  useless,  and  that  when 
plaintiff's  employes  remonstrated  with  them 
for  theb:  unlawful  acts,  they,  by  threats 
and  violence,  drove  them  from  said  fishery, 
and  thereafter  continued  to  ent»  upon  the 
tldelanda  and  uplands  of  the  plaintiff,  and 
In  and  upon  said  private  salmon  fishery, 
with  boats  and  nets,  and  to  flsh  therein  fw 
salmon,  and  have  taken  therefrom  large  num- 
bers thereof,  to  the  interruption,  Injury,  and 
annoyance  of  plaintiff;  and  that  defendants 
assert  and  maintain  that  they  have  some 
right,  interest,  or  estate  in  and  to  such  pri- 
vate fishery,  and  said  tide  and  uplands  be* 
longing  to  plaintiff,  the  exact  nature  of* which 
he  is  unable  to  define.  The  prayer  is,  in  sub- 
stance, that  defendants  be  required  to  set 
forth  their  right,  estate,  or  Interest  therein, 
whatever  it  may  be,  that  it  may  be  adju- 
dicated; that  an  Injunction  Issue  pending 
the  trial;  and  that  thereafter  defendants, 
their  agents,  etc.,  be  perpetually  enjoined 
and  restrained  from  entering  in  or  upon  said 
fishery  for  the  purpose  of  fishing  therein  with 
seines  or  nets,  or  otherwise,  or  in  any  man- 
ner Interrupting  plaintiff  in  the  use  thereof, 
and  from  trespassing  upon  said  tide  or  ui>- 
lands,  or  in  any  way  hindering  or  disturbing 
plaintiff  in  the  enjoyment  of  said  fishery,  or 
in  drawing  seines  and  nets  therein;  and  for 
general  relief.  Portions  of  the  complaint 
were  stricken  out  on  motion,  but  there  was 
no  amendment.  The  answer  put  In  issue 
nearly  all  the  averments,— among  oth»8, 
those  touching  the  defendants'  claim  of  right, 
title,  or  Interest  in  the  subject-matter  of  the 
controversy,— and  set  up  affirmatively  that 
the  fishery  mentioned  in  the  complaint  is 
sltnated  in  the  navigable  tide  water  of  Rogue 
river,  and  in  the  bed  or  channel  thereof,  and 
is  and  was  at  all  times  mentioned  in  the 
complaint  a  public  fishery,  and  that,  while 


defendants  were  engaged  In  fishing  fltereln, 
plaintiff's  employes  attempted  to  remors  their 
nets  and  prevmt  tiiem  from  porsuing  the 
business  of  catching  salmon.  In  which  they 
were  rlghtfnlly  and  lawfully  mgaged,  and 
that  the  acta  of  trespass  complained  of  were 
only  such  as  were  necessary  to  pratect  the 
nets  of  the  defendants,  and  their  ri^t  of 
flahing  In  said  stream.  The  trial  oonit  made 
findings  of  fact,  in  brief,  as  follows:  (1)  That 
plaintiff  is  the  owner  and  In  possession  at  all 
the  lands  described  in  the  complaint:  (2) 
that  Rogne  river  is  a  navigable  stream,  and 
fiows  through  and  between  said  lands;  (3) 
that  plaintiff  la  the  owner  in  fee  and  entitled 
to  the  possession  of  all  the  tide  lands  on 
Rogne  river  abutting  and  adjacent  to  the 
lands  above  described;  (4)  that  plaintiff  and 
his  predecessors  in  title  have  used  a  part  of 
said  lands  and  the  tide  lands  adjacent  there- 
to as  a  private  fishery  for  about  40  years, 
and  that  said  lands  were  pnichas^  by  plain- 
tiff for  use  as  a  private  fishery,  and  are 
chlefiy  valuable  In  such  capacity;  (6)  that 
defendants  Charles  and  William  Btrahan 
about  June  28,  18B8,  and  at  different  times 
thereafter,  committed  repeated  trespasses  up- 
on said  tide  lands  of  plaintiff;  that  by  said 
act  and  acts  of  defendants  the  plaintiff  has 
been  hindered  and  prevented  from  fishing 
In  or  using  said  salmon  fishery  so  carried  on 
by  him  in  Rogue  river,  opposite  to  and  adja- 
cent to  said  lands,— and,  as  conclusions  of  law, 
that  plaintiff  is  entitied  to  a  decree  enjoining 
defendants,  and  each  of  them,  from  entering 
upon  aaid  lands  described  in  plalntUTs  com- 
plaint, and  tide  lands  adjacent  thereto,  or 
from  flahing  ae  drawing  seines  thereon,  and 
from  anchoring  set  nets  or  other  obstructions 
in  the  water  fronting  said  tide  lands  in  any 
place  or  iriaces  where  said  lands  are  used  for 
landing  sdnes  by  the  plalntifl.  The  decree  Is 
In  accordance  with  the  findings  ot  fact,  an 
the  plaintiff,  not  being  satisfied  therewith. 
appeals. 

B.  H.  Oountryman  and  Qea  H.  WllUam% 
for  appellant. 

WOLVBRTON,  J.  (after  stating  the  facts). 
It  Is  shown  by  the  testimony  that  the  plain- 
tiff and  his  predecessors  in  interest  have 
continuously  for  about  40  years  fished  for 
salmon  in  the  waters  of  Rogne  river,  within 
the  stretch  thereof  defined  in  the  ctnnplalnt. 
and  that  their  use  and  occupation  thereof 
have  been  exclusive  of  all  others,  with  but 
slight  Interruption,  until  the  present  con- 
troversy arose.  Subsequent  to  plaintiff's 
utilization  of  the  fishing  grounds.  In  1877,  he 
had  acquired  all  the  land  along  the  river 
from  Its  mouth  for  five  miles  contiguously, 
which  Includes  all  tide,  swami>,  and  over- 
fiowed  lands.  The  bed  and  consequently  the 
shores  of  the  stream  are,  by  the  action  of  the 
water,  constantly  shifting:  and  by  purchases 
from  the  state,  as  relictions  appear  from 
time  to  time,  plniutlfl  has  come  to  jpossess 
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title  to  portions  of  what  Is  now  the  bed  of 
the  stream.  This  Is  particularly  so  at  the 
month  of  the  river,  where  his  title  reaches 
from  shore  to  shore.  80  that  plaintiff  Is  not 
only  the  owner  and  In  possession  of  evaej 
foot  of  land  abutting  upon  Bogue  rirer  npon 
either  side  for  a  distance  of  five  miles  from 
its  mouth,  and  all  tide  and  overflowed  lands 
adjacent  tha%to,  but  In  places,  especially  at 
the  mouth  thereof,  of  the  very  bed  of  the 
stream,  so  that  he  is  in  absolute  control  of  all 
available  landing  places  for  hauling  seines 
and  operating  the  fishery.  Plaintiff  and  Bl- 
ley  &  Stewart  his  Immediate  predecessors, 
kept  the  stream  free  from  snags,  as  nearly  as 
was  practicable,  from  Hunt  Bock  to  tlie 
month;  and,  while  the  evidence  does  not 
show  that  Biley  &  Stewart  ever  used  other 
.  than  a  seine  for  fishing,  the  plaintiff  has, 
when  the  seasons  were  propitious,  employed 
drift  nets,  floating  them  from  Hunt  Bock  to 
the  month,  and  has  at  times  enq)loyed  set 
nets.  These  are  the  ordinary  gill  or  drift 
nets  made  stationary.  There  are  certain 
places  within  the  fishery,  in  connection  with 
the  banks  of  the  stream,  occupied  and  ntll- 
ized  for  operating  seines,  and  which  are 
denominated  "hauling  gronnds."  The  most 
profitable  of  these  are  at  the  mouth  of  the 
rU&e  on  the  south  and  north  spits,— one  im- 
mediately below  Hunt  Bock,  and  another 
at  the  lower  end  of  Dewey's  Island.  While 
these  places  are  generally  used  by  plaintiff 
when  engaged  In  fishing,  other  places  along 
either  bank  of  the  stream  are  utilized  when- 
ever It  is  deemed  convenient  or  profitable; 
and  it  to  asserted  by  the  plaintiff  In  hLs  tes- 
timony, for  which  there  is  some  corrobora- 
tion, that  the  banks  of  the  stream  have  been 
osed  all  the  way  from  the  mouth  to  Hunt 
Bock  for  drawing  seines.  So  that  plaintiff 
has  nut  been  confined  In  the  operation  of  his 
seines  to  the  three  or  fom'  places  named. 
Tbe  selnea  are  trowt  700  to  1,350  feet  in 
length,  and  In  their  operation  are  extended 
from  tbe  margin  Into  the  stream,  and  re- 
turned in  tbe  form  of  a  loop;  thus  Inclosing 
certain  space  in  tbe  water,  and  ensnaring 
such  flsh  as  may  be  found  therein.  Tbe 
sweep  of  the  seine  la  referred  to  as  com- 
prising such  space  as  Is  covered  in  its  op- 
eration. At  the  mouth  of  the  river  the  sweep 
often  extends  the  full  width  of  the  channel, 
depending  upon  the  state  of  the  tide.  At 
tbe  eddies  adjacent  to  the  north  and  south 
spits,  just  above  the  mouth,  it  extends  per- 
haps halfway  across,  and  at  the  upper  haul- 
ing grounds,  especially  at  the  Island,  two- 
thirds  of  the  way;  and  whenever  utilized 
tbe  seine  extends  beyond  the  shore  line,  and 
into  Hie  bed  of  the  streanr.  The  defendants 
used  drift  nets,  employing  them,  as  occa- 
sion suggested,  as  seines.  With  these  they 
drifted  from  Hunt  Rock  down,  anchored 
•et  nets  In  different  places  in  the  stream, 
and  operated  at  tbe  mouth  thereof,  so  that 
It  was  impossible  for  plaintiff  to  profitably 
operate   his   nets  and  seines  in  the  usual 


manner.  The  hindrance  came  from  the  lia- 
bility of  bringing  the  neta  and  seines  of 
the  plaintiff  in  contact  with  those  of  the 
defendants.  The  defendants  cut  one  of  plain- 
tiff's seines,  and  by  threats  and  violence 
drove  his  men  away,  and  continued  for  some 
time  thereafter  to  occupy  tbe  stream  in  fish- 
ing; thus  hindering  and  denying  the  plain- 
tiff free  access  to  the  fishery.  The  defend- 
ants offered  no  evidence,  except  such  as 
tended  to  inculpate  themselves  as  to  th* 
repeated  trespasses  complained  of,  and  made 
no  pretensions  to  having  any  right  or  in- 
terest in  or  to  the  lands  or  fishery  described 
la  the  complaint 

In  the  light  of  these  conditions,  the  trial 
court  made  Its  findings  and  entered  its  de- 
cree in  favor  of  the  plaintiff  as  above  noted. 
The  defendants  have  made  no  appearance 
whatever  in  this  court  while  the  plalntlfTs 
contention,  as  stated  in  his  opening  brief. 
Is  that  he  has  the  exclusive  right  to  catch 
salmon  with  seines  and  nets  by  reason  (1)  of 
a  prescriptive  right  in  himself  and  his  pred- 
ecessors and  grantors,  acquired  through  the 
usages  and  customs  of  this  state,  and  par- 
ticularly through  the  local  usages  or  local 
fishing  customs  of  Curry  county;  (2)  of  leg- 
islative enactments  of  this  state;  and  (3)  of 
the  grant  of  tide  lands  thereby  to  plaintiff 
and  his  predecessors. 

In  pui-suance  and  by  authority  of  the  acts 
of  tbe  legislature  of  this  state  adopted  in 
1872,  as  amended  by  the  acts  of  1874,  1876, 
and  1878,  relative  to  the  tide  or  overflowed 
lauds,  the  plaintiff  and  his  predecessors  ac- 
quired the  tide  lands  at  the  mouth  and  along 
the  margin  of  Rogue  river.  In  1899  the 
legislature  passed  another  act  applicable  to 
said,  river  and  certain  of  Its  tributaries, 
whereby  the  owner  or  owners  of  tide  lands 
and  riparian  owners  above  tide  waters  are 
granted  the  exclusive  right  and  privilege 
of  fishing  for  salmon  with  seines  and  nets 
and  hauling  and  landing  the  same  on  such 
lands,  and  prohibiting  any  person  or  per- 
sons whomsoever  from  anchoring  nets  or 
placing  any  obstruction  In  the  water  front- 
ing said  tide  lands,  in  any  place  or  places 
where  the  same  are  used  for  hauling  or 
landing  selnea.  By  supplemental  complaint, 
filed  August  11,  1890,  this  latter  act  was 
especially  assigned  as  one  of  the  grounds 
upon  which  the  plaintiff  was  entitled  to 
maintain  his  suit  for  an  Injunction.  The 
question  arises  at  once  and  necessarily 
whether  the  plaintiff  has  not  obtained  by 
the  decree  of  tbe  trial  court  aD  that  he  de- 
manded, and.  If  without  a  grievance,  wheth- 
er he  has  the  right  of  appeal.  The  trial 
court  reduced  its  opinion  to  writing,  and  the 
ground  upon  which  it  based  the  decree  is 
therefore  readily  ascertainable.  The  court 
says:  "It  Is  settled  law  that  the  state, 
by  virtue  of  its  sovereignty,  has  authority 
to  regulate  fisheries  within  its  borders,  and 
may  prescribe  the  place,  as  well  as  the  times. 
In  which  flsh  may  be  taken, 
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excInslTe  gianta  of  fisheries  In  deslfnated 
waters,  so  far  as  they  do  not  impair  private 
rlglits  already  vested.' "  And  afto:  applying 
the  act  of  ISSO,  it  continues:  "It  will  be 
the  duty  of  the  court  to  grant  perpetual 
injunction  enjolnluj:  defendants  from  tres- 
passing upon  any  of  the  lands  of  the  plain- 
tiff described  in  the  complaint  and  from 
anchoring  nets  or  placing  any  obstructions 
in  the  water  fronting  said  tide  lands,  in  any 
place  or  places  where  said  tide  lands  are 
used  by  plaintiff  for  hauling  or  landing 
seines."  And  the  decree  is  in  accordance 
therewith.  It  declined.  It  is  true,  to  put  the 
Injunction  upon  the  gronnd  of  a  prescriptive 
right  In  the  plaintiff,  regardless  of  the  en- 
abling statutory  provisions;  but  It  is  wholly 
immaterial  upon  what  the  decree  was  based, 
so  that  plaintiff  has  obtained  all  the  relief 
he  demanded  or  is  entitled  to.  The  written 
opinion  of  the  trial  court  is  no  part  of  the 
record,  and  does  not  qualify  or  Impah:  the 
effectiveness  of  the  decree  in  any  particular, 
and  does  not  ingraft  upon  it  any  peculiar 
signification,  other  than  it  would  have  pos- 
sessed if  no  opinion  had  been  announced. 
KecalUng  the  defense  interposed,  which  con- 
sists of  a  denial  of  any  claim  of  right  or  ti- 
tle in  or  to  any  of  the  lands  (either  uplands 
or  tide  or  overflowed  lands),  or  the  fishery 
described  in  the  complaint,  and  of  the  avo:- 
ments  that  such  fishery  is  situated  in  naviga- 
ble tide  water  and  in  the  bed  or  channel  of 
Kogue  river,  and  is  and  was  at  all  times 
mentioned  in  the  complaint  a  public,  and  not 
a  private,  fishery,  the  decree  has  determin- 
ed the  whole  dispute  in  favor  of  the  plaindfC 
It  Is  a  statutory  rule  that  a  litigant  can  only 
appeal  from  an  order  affecting  a  substantial 
right  (Hill's  Ann.  Laws  Or.  {  535),  which  ac- 
cords with  the  fundamental  principle,  every- 
where recognized,  that  he  has  no  appeal  im- 
less  aggrieved  by  the  Judgment  or  decree 
of  the  trial  court  2  Bnc.  Law  &  Proc.  631; 
Plerse  v.  West  29  Ind.  266;  Craft  v.  Bent 
8  Kan.  328;  Insurance  Co.  v.  Plerro,  6  Minn. 
569  (GO.  404):  Smith  v.  Dickinson,  140  Mass. 
171,  8  N.  B.  40;  Sturtevant  Co.  v.  Bohn 
Sash  &  Door  Co.,  59  Neb.  82,  80  N.  W.  273; 
Porter  v.  Singleton,  28  Arlc  483.  Under 
the  conditions  prevailing,  the  decree  would 
seem  effectually  to  preclude  the  defendants 
from  entering  upon  or  occupying  the  fishery 
at  any  point  and  plaintiff  could  have  no 
greater  relief. 

Counsel  have  made  no  contention  here  that 
the  decree  was  not  broad  enough  in  its  scope, 
but  have  insisted  that  the  court  should  base 
its  conclusions  upon  a  prescriptive  right,  and 
not  alone  upon  the  statute;  but  if  the  plain- 
tiff has  obtained  a  decree  for  what  he  asks 
or  is  entitled  to,  it  can  make  no  difference 
by  what  course  of  reasoning  the  court  ar- 
rived at  the  result  His  grievance  must 
arise  from  a  decree  affecting  a  substantial 
interest  and  this,  it  seems  to  us,  cannot  be 
so  characterized.  We  are  aware  that  it  is 
unusual  for  the  court  to  raise  such  a  ques- 


tion sua  sponte,  but  there  Is  no  appearance 
liere  for  the  defendants.— they  presuming,  as 
we  suppose,  that  plaintiff  could  obtain  n» 
greater  relief  than  that  which  was  granted 
by  the  trial  court;  and  we  cannot  be  ex- 
pected to  examine  legal  questiona  of  great 
moment  unless  there  is  some  grievance  t» 
relieve  against 
The  appeal  must  therefore  be  dismissed. 


BOBBBTSON  t.  OEBB  at  aL.  State  Lend 

Board. 
(SspTHBe  CoBit  e<  Oregon.    K«t.  17.  1902^ 

STATB  UMD  BOAS]>-SAI.BS— CAIICBUtATION— 
DECISIONS— REVIEW. 
1.  The  decision  of  the  state  land  board,  au- 
thorized by  Hill's  Ann.  Laws,  }  3998,  and 
Laws  1899,  p.  157,  to  sell  the  land  at  the  state. 
to  malce  rules  for  the  transaction  of  bosineas. 
and  to  decide  all  disputes  between  applicanta. 
in  refusing  to  cancel  a  contract  for  the  sale  of 
state  land,  to  declare  a  forfeiture  of  the  mon* 
ey  paid  thereou  on  the  purchaser's  teilnre  to 
pay  the  deferred  interest  for  more  tlian  one 
year  after  due,  and  to  accept  the  application 
of  a  third  person  for  the  nnrchase  of  the  land, 
will  not  be  reviewed  by  the  eonrts,  though 
HUl's  Ann.  Laws,  t  3607,  and  Laws  1889.  p. 
157,  {  14,  declare  tliat  if  the  interest  on  tbe 
balance  of  the  price  remains  unpaid  for  more 
than  one  year  after  due,  the  sale  shall  be  void, 
the  moD^  paid  thercon  forfeited,  and  tlie  lead 
subject  to  sale  again. 

Appeal  from  ctrcnlt  court,  Markm  coontT; 
R.  P.  Boise,  Judge. 

Mandamus  by  O.  H.  Robertson  against  T. 
T.  Oeer.  goremor,  and  others,  constitutlBc 
the  state  land  board,  and  as  such  board,  to 
compel  respondents  to  cancel  a  contract  for 
the  sale  of  state  land,  to  dedare  a  forfeltnre 
of  the  money  paid  thereon,  and  to  accept 
plaintiff's  applleatlon  as  purchase  of  soch 
land.  From  an  order  sustaining  a  demurrer 
to  the  altetnatlTe  writ  and  dismissing  tbe 
proceedings,  ptaintiff  appeals.    Afflrmed. 

This  Is  a  special  proceeding,  lostituted  l^ 
0.  H.  Robertson  agahist  T.  T.  Geer,  as  goT- 
emor,  Cliarles  S.  Moore,  as  treasurer,  and  F. 
L  DunlMir,  as  secretary  of  state,  of  the  state 
of  Oregon,  constituting,  by  virtue  of  thdr 
respective  offices,  the  state  land  board,  to 
compel  them  to  accept  plalntifTs  application 
to  purchase  certain  alleged  school  land  of 
the  state  of  Oregon  and  to  issue  to  him  • 
certificate  of  sale  thwefor,  or  to  show  cause 
why  they  had  not  done  so.  A  petition  there- 
for having  been  filed,  an  alternative  writ  of 
mandamus  was  issued,  wherein  it  Is  alleg^ed, 
in  effect  that  plaintiff  is  beneficially  inter- 
ested in  the  proceeding;  that  defendants  are 
the  duly  elected,  qualified,  and  acting  mem- 
bers of  said  board,  and  authorized  to  sell 
lands  belonging  to  the  state;  tliat  said  state 
is  the  owner  of  the  E.  Mt  of  section  16.  town- 
sliip  4  S.,  range  17  B.  of  the  Willamette  nte- 
rldlan;  that  May  28,  1896,  D.  W.  Huff  ap- 
plied to  said  IxMird  to  purchase  the  S.  BL  ^ 
and  October  27,  1897,  A.  C.  Huff,  the  N.  K. 
%,  of  said  section,  and  there  were  issued  to 
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them  certlficatet  of  sale  thereof,  the  purchase 
price  to  be  paid  In  Installments;  that  each 
made  default  In  the  payment  of  the  sum 
agreed  np<»,  and  more  than  two  years  hare 
elapsed  since  either  has  made  any  payment 
of  the  principal  or  interest,  in  consequence  of 
which  their  reepecdTe  rights  In  or  to  said 
land  have  been  forfeited;  that  on  September 
7,  190U  plaintiff  applied  to  said  board  to 
purchase  the  E.  %  of  said  section,  depositing 
the  sum  of  money  required  for  that  purpose; 
that  on  September  10,  1901,  said  board,  con- 
sidering his  application  in  regular  session, 
found  that  said  land  was  Included  In  the  cer- 
tlflcates  issued  to  D.  W.  and  A.  G.  Huff,  who 
for  more  than  two  years  prior  thereto  had 
been  delinquent  In  the  payment  of  principal 
and  interest,  and  ordered  the  clerk  of  said 
board  to  notify  them  that.  If  they  failed  to 
pay  the  sums  due  within  30  days,  their  cer- 
tificates would  be  canceled;  that  a  rule  of  the 
board  then  in  force  required  that  persons  de- 
linquent in  the  payment  of  the  purchase  price 
or  interest  should  be  notified  and  given  30 
days  in  which  to  pay  the  sums  of  money  due 
the  state  before  canceling  theta:  certificates 
or  oonsld»ing  the  applications  of  others  to 
purdiase  any  of  the  lands  which  the  state 
had  agreed  to  sell;  that  said  board  refused 
to  accept  plaintiff's  application,  and  has  ever 
since  neglected  to  Issue  to  him  a  certificate 
of  purchase;  and  that  he  possesses  the  req- 
uisite qualifications  to  entitle  him  to  the  land 
for  which  he  applied.  A  demurrer  to  the 
altematlTe  writ,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  authorize  Its  issu- 
ance and  that  thae  was  a  defect  of  parties, 
in  that  neither  D.  W.  nor  A.  C.  Huff  were 
Joined  as  defendants,  having  been  sustained, 
the  proceeding  was  dismissed,  and  plaintiff 
appeals. 

W.  H.  Holmes  and  Webster  Holmes,  for 
appellant    W.  T.  Hume^  for  respondents. 

MOOBB.  O.  J.  (after  stating  the  facts). 
The  question  presented  by  this  appeal  Is 
whether  mandamus  will  lie  to  compel  the 
members  of  the  state  land  board  to  cancel  a 
contract  for  the  sale  of  state  land  and  to  de- 
clare a  forfeiture  of  the  money  paid  on  ac- 
count thereof.  It  Is  contended  by  plaintiff's 
connsel  that,  the  demurrer  to  the  alternative 
writ  having  admitted  that  D.  W.  and  A.  C. 
Huff  had  been  In  default  mwe  than  one  year 
in  the  payment  of  the  principal  and  interest, 
their  certificates  of  sale  had  become  void, 
and  the  money  paid  by  them  on  account  of 
their  purchasea  forfeited,  and  hence  the  court 
erred  In  sustaining  the  demurrer,  and  in  not 
couipelllng  the  defendants  to  perform  the 
mere  ministerial  duty  enjoined  upon  them  by 
law  as  a  trust  resulting  from  their  respective 
offices.  The  statute.  In  force  at  the  time 
tbrae  certificates  were  secured,  provided,  in 
effect,  that  the  governor,  secretary  of  state, 
and  state  treasurer,  as  a  board  of  commlssion- 
«iB,  should  sell  school  lands  belonging  to  the 


state,  not  exceeding  160  au-es  to  any  one  per- 
son, not  a  settler,  at  a  price  not  less  than 
$2  per  acr&  Hill's  Ann.  Laws  Or.  §  3o9& 
An  applicant  tor  such  land,  upon  paying  the 
board  one-third  of  the  purchase  price  and  ex- 
ecuting two  promissory  notes  for  the  remain- 
der thereof,  payable  In  one  and  two  years, 
respectively,  with  Interest  at  10  per  cent  per 
annum,  payable  annually,  was  entitled  to  re- 
ceive a  certificate  that  he  had  purchased  the 
land  therein  described,  paid  a  certain  sum 
thereon,  executed  his  promissory  notes  for 
the  remainder  of  the  purchase  price,  and  that 
upon  the. payment  of  the  notes  he  would  be 
entitled  to  a  deed  to  the  premises.  Id.  | 
3C01.  Section  3607  of  the  statute  was  as  fol- 
lows: "If  any  Interest  should  remain  unpaid 
on  any  note  or  notes  given  for  part  of  the 
purchase  price  of  lands  for  one  year  after  the 
same  becomes  due,  the  sale  and  certificate 
shall  be  void,  and  all  payments  thereon  shall 
be  forfeited,  and  the  land  shall  be  deemed 
vacant  and  shall  be  subject  to  sale  as  If  It 
had  not  before  been  sold."  This  statute  was 
repealed  February  18,  1S99,  and  a  new  act 
substituted  therefor,  which  provides,  In  effect 
that  the  governor,  secretary  of  state,  and 
state  treastirer  shall  constitute  a  board  of 
commissioners,  to  be  styled  the  "State  Lend 
Board."  Laws  189&,  p.  157,  {  2.  Section  6 
of  the  act  so  far  as  deemed  material,  is  aa 
follows:  "The  state  land  board  may  make 
rules  for  the  transaction  of  business  under 
this  act.  They  shall  meet  on  the  second  and 
fourth  Tuesdays  of  each  month  to  pass  upon 
all  matters  properly  coming  before  the  board 
for  consideration,  to  hear  and  decide  all  ques- 
tions about  priority  of  settlement  and  other 
disputes  between  applicants;  and  all  their 
acts  and  decisions  as  to  the  legal  title  shall 
be  final  as  to  the  right  to  a  deed  from  the 
state."  When  full  payment  of  the  purchase 
price  is  made,  the  purchaser  Is  entitled  to 
receive  a  deed  for  the  land  described  In  his 
certmcate.  Id.  i  12.  Section  14  of  the  act 
is  as  follows:  "If  any  installment  of  the  pur- 
chase price  of  lands,  principal  or  Interest, 
should  remain  unpaid  for  one  year  after  the 
same  becomes  due,  the  sale  and  certificate 
shall  be  void  and  all  payments  thereon  shall 
be  forfeited,  and  the  land  shall  be  deemed 
vacant  and  shall  be  subject  to  sale  as  If  it 
had  not  before  been  sold."  It  will  be  ob- 
served that  this  section  restricts  the  rights 
of  a  purchaser  of  state  land  under  the  stat- 
ute In  force  at  the  time  of  the  sale  to  the 
Huffs  by  rendering  the  sale  and  certificate 
void  and  all  pnyiuunts  thereon  forfeited  upon 
the  default  of  one  year  In  the  payment  of 
interest  after  it  became  due,  while  as  amend- 
ed it  inflicts  the  same  penalties  for  a  default 
In  the  payment  of  the  principal,  as  well  as 
interest  Whether  the  sales  made  and  tht 
certificates  Issued  to  the  Huffs  could,  in  view 
of  the  constitutional  prohibition  against  the 
Impairment  of  contracts  (Oonst  art  1,  |  21), 
be  rendered  void  and  the.  payments  made 
thereon  forfeited  by  a  default  of  more  than 
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one  year  in  Oie  payment  of  die  prindpal  aft- 
er it  becomes  due,  Is  not  necessary  to  Inquire; 
for,  the  aUegatkm  In  the  altematlTe  writ  that 
a  default  of  more  than  one  year  had  occurred 
In  the  paysMut  of  the  iirinclpal  and  ol  the 
accrued  intereat  thereon  after  they  became 
due  haTlng  been  admitted  by  the  demurrer, 
the  right  of  forfeiture.  If  strictly  enforceeUe, 
to  brought  within  the  proTlslonB  of  both  acts 
upon  the  question  of  Interest  alone. 

The  action  of  the  court  below  in  dismiss- 
ing the  i«Dceeding  was  undoubtedly  based 
upon  the  decision  of  this  court  In  Corpe  t. 
Broolcs,  8  Or.  223,  in  which  it  was  held  that 
the  board  of  commissioners  for  the  sale  of 
school  and  university  lands  is  not  an  inferior 
court  or  tribunal,  but  a  co-ordinate  d^art- 
ment  of  the  state  government,  and  that  their 
decisions  are  not  subject  to  review  by  the 
courts.  Mr.  Justice  Boise,  speaking  for  the 
court  In  deciding  the  case,  says:  "This  board 
Is  created  by  the  state  constitution,  and  by 
It  invested  with  the  power  to  dispose  of 
these  state  lands,  and  its  powers  and  duties 
are  such  as  are  provided  by  law.  It  to  com- 
posed of  the  governor,  secretary  of  state, 
and  state  treasurer,  and  is  a  part  of  the  ad- 
ministrative department  of  the  government, 
and  exercises  its  powers  independent  of  the 
judiciary  department,  and  its  decisions  are 
not  subject  to  be  reversed  by  the  courts.  It 
occupies  In  thto  state  the  same  relation  to  the 
Btate  judiciary  as  the  land  department  of  the 
United  States  does  to  the  United  States 
courts,  and  their  decisions  have  not  been  the 
subject  of  review  by  the  United  States  courts. 
It  was  held  in  the  case  of  Pin  v.  Morris,  1 
Or.  230,  that  our  late  territorial  courts  could 
not  revise  the  decisions  of  the  surveyor  gen- 
eral, and  in  that  case  Williams,  C.  J.,  says: 
'Congress  has  ordained  a  land  department 
of  the  government,  whose  business  it  is  made 
to  determine  those  queetlons  which  arise  out 
of  the  disposal  of  the  public  lands,  and  the 
courts  of  the  country  cannot  Interfere  to  reg- 
ulate or  control  that  business,  without  in- 
troducing uncertainty  and  confusion  Into  the 
whole  system.'  See,  also,  the  case  of  Board 
of  Supervisors  ▼.  Auditor  General,  27  Mich. 
165.  The  board  to  the  land  department  of 
this  state,  and  their  decision  as  to  who  shall 
receive  a  patent  to  land  Is  conclusive  on  the 
courts.  But  the  courts  may,  on  a  proper 
showing,  decree  that  the  patentee  holds  the 
land  as  the  trustee  of  one  having  a  better 
right  in  equity.  Thto  board  to  not  In  any 
sense  an  Inferior  court  or  tribunal,  over 
which  the  circuit  couris  have  a  supervisory 
control,  but  a  co-ordinate  department  of  the 
state  government,  whose  discretion  and  deci- 
sions the  courts  cannot  control." 

It  having  been  held  In  that  case  that  the 
board  of  commissioners  for  the  sale  of  school 
and  university  lands,  now  known  as  the 
"state  land  board,"  was  analogous  to  the  land 
department  of  the  general  government,  an 
examination  of  the  decisions  of  the  supreme 
cotirt  of  the  United  States,  in  relation  to  the 


;  freedom  of  the  totter  from  interference  by 
the  Judicial  department,  to  deemed  material. 
In  Mclntire  v.  Wood,  7  Cranch,  504,  8  I* 
Ed.  420,  decided  in  1S13.  It  was  held  that  the 
circuit  court  of  the  United  States  for  the 
dtotrict  of  Ohio  was  powerless  to  compel  by 
mandamus  a  register  of  the  land  office  to 
grant  flnal  certificates  of  purchase  to  the 
ptohitlff  for  lands  to  which  he  supposed  him- 
self entitled  under  the  laws  of  the  United 
States.  In  Oainea  ▼.  Thompson,  7  WalL  347, 
10  L.  Ed.  02,  It  was  held  that  there  could 
be  no  difference  In  principle  which  forbids  In- 
terference with  the  duties  of  the  officers  of 
the  tond  department,  whether  It  arose  by  writ 
of  mandamus  or  injunction,  and  that  the  act 
of  the  secretary  of  the  interior  and  the  com- 
missioner of  the  general  tond  office  In  can- 
celing an  entry  for  land  would  not  be  Inter- 
fered with  by  the  totter  method.  In  Craig 
v.  Leitensdorfer,  123  U.  S.  189,  8  Sup.  Ct 
85,  31  L.  Ed.  114,  Mr.  Justice  Matthews,  in 
speaking  of  the  refusal  of  the  courts  to  in- 
terfere with  the  adjustment  of  questions  af- 
fecting the  public  domain  by  the  officers  of 
the  tond  department  of  the  United  States, 
says:  "The  free  course  of  that  admintotra- 
tion  within  the  limits  of  the  law  cannot  be 
interrupted  or  interfered  with  by  the  Judi- 
cial power.  Undoubtedly,  private  rights  of 
great  value  and  Importance  may  be  Inyolved, 
and  the  exercise  of  executive  discretion  may 
require  decisions  In  favor  of  some  and 
against  others  In  a  conflict  of  Interests  and 
claims.  But,  as  all  these  claims  and  titles 
and  interests  arise  under  the  tow  which  refers 
their  settlement  to  executive  officers,  that  ref- 
erence is  Itself  a  condition  and  qualification 
of  tiie  right,  and  the  totter  to  altogether  sub- 
ject to  Its  consequences.  When  the  depart- 
ment has  exercised  Its  discretion  and  ex- 
hausted its  function,  the  legal  and  equitable 
effect  of  what  It  has  done  or  failed  to  do 
may  be  drawn  In  question,  when  necessary 
to  the  determination  of  conflicting  rights  be- 
tween private  parties  In  a  judicial  proceed- 
ing; but  as  long  as  the  alleged  rights  which 
are  the  subject  of  contention  are  to  the  course 
of  adjudication  by  the  special  tribunal,  to 
which  they  are  referred  for  settlement,  the 
fimction  of  that  tribunal  cannot  be  displaced 
by  courts  of  justice."  In  Corporation  ▼.  Gib- 
bon, 15  Sup.  Ct.  779,  89  L.  Ed.  931,  Mr.  Jus- 
tice Brewer,  in  speaking  of  the  decisions  of 
the  land  department  of  the  United  States, 
says:  "The  nile  Is  that  In  the  admlntetratlon 
of  the  public  lands  the  decision  of  the  land 
department  upon  questions  of  fact  to  conclu- 
sive, and  only  questions  of  law  are  review- 
able in  the  courts."  These  cases  illustrate 
the  principle  that  the  federal  courts  will  not 
Interfere  with  the  officers  of  the  land  de- 
partment nor  adjudicate  the  legal  title  to 
public  land  until  It  has  passed  out  of  the 
United  States.  When  a  controversy  between 
parties  concerning  the  legal  title  to  land  is 
still  pending  before  the  land  department  of 
the  general  government,  the  courts  of  thto 
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state  win  not  attempt  to  determine  who  has 
a  betta  right  to  tbe  premises  under  the  pro- 
rtsions  of  the  laws  of  the  United  States. 
Moore  y.  Fields,  1  Or.  318;  Frink  v.  Thomas^ 
20  Or.  266,  25  Pae.  717,  12  L.  E.  A.  239. 

The  conclnslon  reached  bj  this  court  in 
Oorpe  T.  Brooks,  supra,  we  consider  control- 
ling in  the  case  at  bar;  and  being  satisfied 
that  the  state  land  board  is  not  an  inferior 
tribunal,  but  a  co-ordinate  department  of  the 
state  government,  whose  discretion  and  deci- 
sion the  courts  cannot  control,  the  Judgment 
most  be  afBrmed. 


PBOPLK  T.  BARKBR.     (Or.  910.) 

(Supreme  Court  of  California.     Nor.  7,  1902.) 

ATTBUPTBD    RAPB-INSTHUCTIONS— INVADINO 
PROVINCE  OF  JURY. 

1.  An  iustmction,  in  a  {ntwecution  for  assault 
with  intent  to  rape,  "If  yon  belieTe  the  prose- 
cutrix, it  is  your  duty  to  render  a  verdict  ac- 
cordingly," was  reversible  error;  the  jut's 
right  to  judge  as  to  defendant's  intent  by  and 
from  the  acts  committed  being  denied. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  F.  H. 
Dunne,  Judge. 

James  H.  Barker  was  convicted  of  crime, 
and  appeals.    Reversed. 

Wickllffe  Matthews  and  Richard  P.  Hen- 
shall,  for  appellant  Tirey  L.  Ford,  Atty. 
Gen.,  A.  A.  Moore,  Jr.,  Dep.  Atty.  Geu., 
and  Lewis  F.  Byington,  Dist  Atty.,  for  the 
People. 

GAROUTTB,  J.  Defendant  has  been  con- 
victed of  the  crime  of  assault  with  intent 
to  commit  rape,  and  appeals  from  the  judg- 
ment and  order  denying  bis  motion  for  a 
new  trial.  Many  alleged  errors  are  relied 
upon  to  secure  a  reversal  of  the  Judgment 
and  a  new  trial,  bat  we  find  no  merit  in 
the  great  majority  of  them,  for  in  almost 
evei-y  case  the  rulings  of  the  court  were 
absolutely  correct,  and,  where  not  technically 
correct,  the  errors  committed  were  of  a 
most  trivial  and  unsubstantial  character. 

It  is  insisted  that  the  Information  is  fatally 
defective,  and  that  a  motion  in  arrest  of 
Judgment  should  hare  been  granted  for  tills 
reason.  It  is  sufficient  to  say  that  the  mo- 
tion to  arrest  judgment  was  properly  denied, 
inasmach  as  the  information  is  In  all  sub- 
stautlals  correct  A  second  point  is  made 
tliat  the  evidence  is  insufficient  to  support 
the  verdict  There  is  nothing  in  this  con- 
tention. If  the  evidence  introduced  before 
the  Jury  upon  the  part  of  the  prosecution  was 
believed,  tlien  it  was  sufficient  to  justify  the 
verdict  rendered. 

We  find  the  action  of  the  court  as  to  the 
Instructions  given  and  refused  correct  in 
every  particular,  with  a  single  exception.  The 
court  gave  the  Jury  the  following  instruc- 
tion: "I  instruct  you,  also,  gentlemen,  that, 
while  it  is  the  law  that  the  testimony  of  the 
prosecutrix  should  be  carefully  scanned,  still 


this  does  not  mean  that  such  evidence  i» 
never  suffldeut  to  convict  If  yon  believe 
the  prosecutrix,  it  is  your  duty  to  render  a 
verdict  accordingly."  Ttils  statement  made 
by  the  Judge  to  the  Jury  liears  but  one  con- 
struction, and  that  is,  the  Jury  were,  ia 
effect,  told  tliat,  if  they  believed  the  evi- 
dence of  the  prosecutrix,  they  must  find  the 
defendant  guilty.  In  a  case  of  the  character 
here  Invcdved,  where  the  intent  with  which 
the  assault  is  made  Is  the  all-important  ele- 
ment of  the  crime,  the  judge,  as  matter  of 
law,  can  never  be  Justified  in  stating  to  the 
Jury  tliat  if  they  believe  the  evidence  of  any 
particular  witness,  or  of  all  the  witnesses 
brought  forward  by  the  prosecution,  that 
then  they  must  find  the  defendant  guilty. 
In  such  a  case  the  intent  is  to  be  determined 
by  and  from  the  acts  committed,  and  it  i» 
not  for  the  Judge,  but  for  the  Jury,  to  say 
what  particular  intent  follows  from  those 
acts.  The  Instruction,  as  this  court  con- 
strues it,  denies  that  right  to  the  Jury.  Thi» 
identical  instruction  was  under  review  by 
tills  court  in  People  v.  Johnson,  106  Cal.  294, 
39  Pac.  622,  and  it  was  there  decided  that  it 
constituted  reversible  error.  It  would  seem 
that  nothing  further  can  be  added  to  the 
reasons  there  givm  for  the  conclusion  here 
declared. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


We     concur: 
DYKB,  J. 


HARRISON,      J.;       VAN 


KLINGLBR  v.  HENDERSON  et  al.     (S.  F- 

3,321.) 
(Supreme  Court  of  California.    Nov.  7,  1902.) 

APP£!AI<-OR0inn)B    FOR    DISMISSAt.— FAILURE 
OP  SURETY  TO   JUSTIFY. 

1.  The  mere  fact  that  a  resi)oudent  excepts 
to  the  sureties  on  an  appeal  bond,  and  that 
one  of  them  fails  to  Justify,  is  nut  ground  for 
dismissing  the  appeal  for  failure  to  perfect  it 
within  the  time  allowed  by  law. 

Department  2.  Appeal  from  superior  coort, 
Santa  Cruz  county;  L.  F.  Smith,  Judge. 

Action  by  Gottlieb  Kiingler  against  Hen- 
derson &  Block.  Judgment  for  plaintiff,  and 
defendants  appeaL  Motion  to  dismiss  appeal 
denied. 

H.  R.  Osborne  and  B.  K.  Knight,  for  ap- 
pellants. Carl  E.  Lindsay  and  Martin  & 
Gardner,  for  respondent 

PER  CURIAM.  Motion  to  dismiss  the  ap- 
peal. The  only  ground  of  the  motion  stated 
in  the  notice  is  the  general  one  tliat  "appel- 
lants have  failed  to  perfect  their  appeal  in 
said  action  within  the  time  allowed  by  law." 
The  certificate  of  the  clerk  shows  that  appel- 
lants, within  the  proper  time,  served  and  filed 
a  notice  of  appeal,  and  ffied  "an  undertaking 

S 1-  S««  Appeal  and  Error,  vol.  1,  Cent  Dig.  H 
2030,  2031;    vol.  S,  Cent.  Dig.  |  1127. 
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on  appeal  In  due  form  of  law."  The  present 
motion  is  based  on  the  fact  that  respondents 
excepted  to  the  rareties  on  the  undertaking, 
and  that  one  of  them  failed  to  justify;  but 
this,  as  has  been  frequently  held  by  this  court, 
la  not  a  gronnd  for  dismisstag  an  appeal 
The  certiflcate  does  not  show  any  other  ground 
for  holding  that  appellants  hare  "failed  to 
perfect  thdr  appeal." 
The  motion  to  dismiag  the  appeal  la  denied. 


UBTZ  et  aL  T.  BBLU    (L.  A.  1,154.) 
(finpreme  Court  of  California.     Not.  5,  1902.) 

AOnON     ON     WRITTKN     PROMISE-PROOF     OP 
WRITINCI— EVIDENCE— RECORD. 

1.  Where,  in  an  action  on  a  promise  made  in 
a  letter  written  by  defeiidautra  intestate,  the 
court  struck  out  the  testimouy  of  the  intes- 
tate's wife  that  the  letter  was  the  writing  of 
her  husband,  aud  there  was  no  other  eTidence 
in  the  record  showing  that  he  wrote  it,  the  re- 
fusal to  grant  a  nonsuit  was  erroneous. 

2.  Where  the  record  purports  to  contain  all 
the  evidence  taken  at  the  trial  of  an  action,  the 
court  on  appeal  will  not  presume  that  resort 
was  had  to  eridence  not  disclosed  by  the  rec- 
ord. 

Department  1.  Appeal  from  superior  court, 
Lo8  Angeles  county;    D.  K.  Tra^  Judge. 

Action  by  George  B2.  Metz  and  another 
against  Susan  W.  Bell,  as  administratrix  of 
the  estate  of  Nathaniel  Bell,  deceased.  From 
a  judgment  for  plalntlfCs,  defendant  appeals. 
Reversed. 

Henry  0.  Dillon  and  George  A.  Corbin,  for 
appellant  Oscar  Lawler  and  Carroll  Allen, 
for  respondents. 

FEB  CURIAM.  This  Is  an  action  upon  a 
promise  in  writing  alleged  to  have  been 
contained  In  a  letter  written  by  Nathaniel 
Bell,  now  deceased,  on  October  18,  1896,  and 
addressed  to  one  of  the  plaintiffs,  by  which 
said  Bell  agreed  to  pay  plaintiffs  $6,000  In 
the  event  of  a  sale  by  Bell  of  certain  min- 
ing property  of  his  situate  in  Grant  county. 
New  Mexico,  to  any  of  the  parties  to  whom 
plaintiffs  had  endeavored  to  sell  the  same, 
snld  stmt  to  be  paid  upon  payment  In  full  of 
the  purchase,  price  obtained  at  such  sale. 

The  plaintiffs'  case  depended  almost  en- 
tirely for  evidence  to  suppcnl  It  upon  the 
letter  above  referred  to,  and  without  said 
letter  in  evidence  the  case  would  be  entirely 
wltlu>ut  support  Against  the  objection  and 
exception  of  defendant  a  foundation  was  laid 
for  the  Introduction  of  this  letter  through 
the  testimony  of  the  defendant  Mrs.  Bell, 
she  testifying  that  the  letter  was  the  writ- 
ing of  Mr.  Bell.  After  the  letter  had  been 
placed  In  evidence  the  court  expressed  some 
doubt  as  to  the  coixectness  of  its  ruling  In 
permitting  the  witness  to  testify  to  her  hus- 
band's handwriting,  and  seemed  to  think 
that  It  should  have  been  excluded  under  the 


provision  of  sabdivlslim  1,  |  1881.  Code  Civ. 
Proc.,  forbidding  the  examination  of  a  hus- 
band or  wife  as  a  witness  for  or  against  each 
other  without  the  otha''B  consent  etc.  On 
the  suggestion  of  this  difficulty  In  the  mlad 
of  the  court  the  attorney  for  plaintilEs  said: 
"Before  the  case  Is  finished  we  will  call  an 
expert  to  testify  as  to  handwriting."  Subse- 
quently a  motion  for  nonsuit  was  made  by 
defendant  at  the  conclusion  of  pUilntiffs'  evi- 
dence, and  on  another  suggestion  of  donbt 
In  the  mind  of  the  court  as  to  the  competency 
of  Mrs.  Bell's  evidence  the  motion  to  strike 
it  out  was  renewed  and  granted  In  following 
language  by  the  court:  "Then  the  motion  will 
be  granted,  and  her  testimony  stricken  out 
as  I  consider  all  ot  her  testimony  Immaterial 
in  any  event  She  was  called  to  prove  noth- 
ing but  the  handwriting,  and  they  liave 
proven  that  by  the  testimony  of  Mr.  Mets." 
The  motion  for  a  nonsuit  was  immediately 
thereafter  doiied  by  the  court  At  no. time 
was  any  evidence  of  experts  Introduced  to 
prove  that  the  letter  of  Octobw  18th  vras 
written  by  B^  nor  was  Metz  at  any  time 
asked  anything  concerning  the  handwriting 
of  that  particular  letter.  He  did  testify  that 
the  letters  attached  to  this  deposition,  or 
that  would  be  attached  thereto,  w»«  in  tbe 
handwriting  of  Bell,  and  were  received  by 
him  from  Bell;  but  we  have  searched  the 
record  In  vain  for  anything  to  show  that  the 
letter  of  October  ISth  was  attached  to  the 
deposition.  The  letter  itself  was  duly  ob- 
jected to  when  offered  In  evidence,  and,  the 
only  foundation  for  Its  Introduction  being 
stricken  out  the  letter  necessarily  also  went 
out  of  the  case.  There  Is  nothing  to  show 
that  the  other  letters  of  Bell  were  used  in 
any  way  to  establish  the  handwriting  of  the 
letter  of  October  18th,  and,  inasmuch  as  the 
record  purports  to  contain  all  the  evidence 
taken  at  the  trial,  we  cannot  presume  that 
resort  was  had  to  any  evidence  not  dis- 
closed by  the  record. 

There  Is  nothing  In  the  argument  that  the 
circumstances  of  the  case  established  the 
fact  that  the  letter  was  written  by  Belt 
As  plaintiffis'  case  depended  entirely  npon 
this  letter,  the  moticm  for  a  nonsuit  should 
have  been  granted.  And,  as  a  new.  trial 
must  be  had  for  this  reason.  It  will  l>e  un- 
necessary to  discuss  the  other  errors  com- 
plained of.  The  failure  to  Introduce  the  tes- 
timony of  experts  to  prove  the  handwriting 
of  the  letter  of  October  18th  doubtless  re- 
sulted from  the  mistake  of  court  and  counsel 
In  supposing  that  the  handwriting  of  that 
letter  had  been  established  by  the  testimony 
of  Metz  in  his  deposition.  This  mistake  will 
doubtless  be  remedied  upon  a  new  trial  In 
such  a  way  as  to  leave  it  unnecessary  to  de- 
termine whether  Metz  would  be  a  competent 
witness  to  prove  the  handwriting  of  the  de> 
ceased.  Bell. 

The  judgment  and  order  are  reversed. 
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HOBSON  T.  SILYA  et  aL    <S.  F.  2,675.) 
<8apreine  Coart  of  OBlUornia.    Oct  31,  1902.) 

liBA  HB-C<W8TRPCTIOW  —  BURRCNDSR  —  UA- 
BIUTT  OF  LB8SBS3— LANDLORD'S  LIABILITY 
— CONBinOMS  OF  LBA8B-C0MPLIANCB  WITH. 

1.A  contract  of  lease  and  an  amendment 
tbereo<  prortded  for  the  paTment  ot  rental  as 
CoUowa:  A  roital  ot  $30  per  month;  $4,000 
te  a  bank  (the  amoaut  beiiig  aecured  bj  mort- 
cage  on  the  premiaes),  together  with  $26.65 
I>er  month  as  Interest  thereon;  also  $900, 
which  la  "now  a  lien  on  the  premises, '  as 
follows:  $200  in  one  Tear,  $200  in  ZV^  years, 
and  $350  "at  tba  expiration  of  the  lease,"  or 
whenever  the  lessee  purchases  the  premise, 
onder  au  option.  The  lease  was  to  rnn  for  20 
Tcors.  unless  soon«r  terminated.  Thereafter 
the  lessee  surrendered  possession;  a  part  of 
the  monthly  rental  and  interest,  and  also  the 
first  installment  of  the  $000.  hnyiug  accrued. 
Held,  that  the  lessee  conld  not  object  to  a  con- 
«tmctiou  of  the  lease  which  merely  made  her 
liable  for  the  sums  mentioned,  and  released  her 
from  liability  for  the  $4,000  and  the  two  in- 
stallments of  the  $900  which  had  not  matured, 
«tc. 

2.  A  lessee  who  makes  a  lease,  knowing  that 
«ther  tenants  are  in  possession,  who  are  to  at- 
torn to  her,  cannot  recover  from  the  landlord 
for  gas  and  water  bills  overdue  when  she  take* 
IMssession,  where  it  does  not  appear  that  they 
ar«  not  the  personal  bills  of  the  other  tenants. 

3.  A  lease  provided  that  the  lessee's  liability 
should  not  commence  until  a  certain  suit  is 
"Anally  adjudicated  and  determined  in  favor  of 
a."  It  was  admitted  that  the  suit  was  adju- 
dicated in  favor  of  G.  by  a  judgment  rendered 
«n  September  3d,  as  alleged  in  the  complaint. 
After  said  date  an  amended  lease  was  made, 
making  no  meutiou  of  the  lawsuit.  Defendant 
trotn  the  veiy  first  paid  rent,  regardless  of  the 
provisiou.  Beld  that,  even  if  the  allegation  of 
the  complaint  was  not  as  broad  as  the  lan- 
suage  used  in  the  lease,  it  might  be  assumed 
that  the  provision  was  regarded  as  fully  com- 
plied with. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  conrt,  Alameda  county; 
John  Ellsworth,  Judge. 

Action  by  H.  F.  Hobaon  against  Louisa  Sil- 
▼a  and  hnsband.  Jndgment  for  plaintiff,  and 
defendants  appeal.    AfBrmed. 

Edward  A.  Holman,  for  appellants.  Oscar 
O.  Heaton  and  P.  W.  Sawyer,  for  respondent 

CHIPMAN,  C.  This  action  is  brought  to 
recover  certain  money  claimed  to  be  due  un- 
der a  contract  of  lease  and  an  amendment 
tbereof.  Tbe  contracts  stipulate  for  tbe  pay- 
ment of  sundry  sums,  which  were  to  be  treat- 
ed as  rental.  Tbe  lease  was  to  run  for  20 
years,  unless  sooner  terminated,  and  defend- 
ants had  tbe  right  to  purchase  the  leased 
premises  on  certain  conditions.  Among  the 
payments  agreed  to  be  paid  by  defendants 
was  a  rental  of  $30  per  month;  also  $4,000 
to  the  Oakland  Savings  Bank,  secured  by 
mortgage  on  the  premises,  together  with  $26.65 
per  month  as  Interest  thereon;  also  the  sum 
of  $900,  which  Is  "now  a  lien  on  said  prem- 
ises," as  follows:  $200  in  one  year,  $200  In 
two  and  one-half  years  and  $350  "at  the  ex- 
piration of  the  lease,  or  whenever  she  [Louisa] 
purchases  said  premises."  The  original  docu- 
oient  was  made  on  April  13,  1S97,  but  de- 


fendants did  not  go  into  personal  possession 
until  December  15,  1897,  on  which  day  the 
amendment  to  the  lease  was  executed.  The 
lessees  did  not  exercise  the  optkn  to  pur^ 
chase,  but  surrendered  possession  on  January 
11,  1899.  At  this  time  they  had  paid  Interest 
to  the  bank  from  the  date  of  tbe  lease,  up 
to  October  19, 1808,  but  no  more.  They  paid 
no  part  of  tbe  $4,000  and  no  part  of  the  $900^ 
and  there  was  then  due  the  monthly  rental 
for  seven  months  next  preceding  January  11, 
1899.  Tbe  court  found  of  these  amounts,  as 
due  plaintiff,  seven  months'  rental,  $210;  the 
first  Installment  of  tbe  $900  payment,  $200; 
and  interest  due  the  bank,  for  which  plaintiff 
was  liable  to  it  being  2  months  and  some  19 
or  20  days,  $70.29;  or.  In  all,  $480.29.  Tbe 
court  did  not  allow  any  part  of  tbe  principal 
simi  of  $4,000,  nor  any  of  tbe  Installmmts  of 
the  $900  payment  not  yet  due.  It  is  not  easy 
to  understand  the  meaning  of  the  original  con- 
tract It  reads  like  the  handiwork  of  a  not 
very  skillful  layman.  The  amendment  la  al- 
most complete  hi  itself,  and  is  prepared  with 
some  sort  of  comprdiension  of  what  tbe  par- 
ties were  aiming  at;  and,  read  in  connection 
with  the  original  contract,  it  is  possible  to  ar- 
rive at  the  intention  of  the  parties  with  rea- 
sonable certainty.  So  far  as  we  can  discover, 
the  court  gave  the  agreements  a  constnictlon 
as  fair  to  defendants  as  they  could  ask. 

1.  Appellants'  (principal  contention  is  that 
nnder  the  terms  of  tbe  agreements  they  were 
discharged  from  all  liability  on  surrender  of 
possession,  as  wdl  for  liabilities  accrued  as  to 
accrue.  They  smrendered  the  possession  vol- 
nntarily  at  a  time  when  tbey  were  In  default 
Tbey  commenced  paying  interest  to  tbe  bank 
tbe  day  after  the  execution  of  tbe  original 
lease,  to  wit,  April  14,  1897.  They  paid  rent- 
al also,  although  not  hi  possession,  nntU  In 
December;  and  this  was  because  tbey  were 
collecting  rents  from  tenants  in  occupation 
during  that  time  Appellants  ask  that  all 
these  items  be  eliminated  from  tbe  account 
and  that  their  liability  shall  begin  from  the 
date  they  themselves  took  possession.  Thiq 
we  do  not  think  should  be  allowed.  We  can 
find  nothing  In  the  contracts  warranting  tbe 
claim  that  the  surrender  of  possession  released 
tbe  lessees  from  obligations  already  incurred. 
Tbe  court  seems  to  have  acquitted  them  of  tbe 
liabilities  yet  to  accrue,  but  not  yet  dischar- 
ged, and  this  was  as  favorable  to  appellants  as 
they  could  reasonably  claim. 

2.  Defendants  offered  to  prove  by  Frank 
Silva,  one  of  defendants,  fbat  when  they  took 
possession  there  were  overdue  gas  and  water 
bills,  and  that  plaintiff  refused  to  pay  the 
same;  this  in  support  of  a  counterclaim  plead- 
ed in  tbe  answer.  Tbe  testimony  was  exclud- 
ed on  objection  as  irrelevant  and  immaterial 
Defendants  claim  that  this  was  error.  It  ap- 
peared from  Sllva's  testimony  that  be  knew 
there  were  tenants  m  possession  when  tbe 
lease  was  made,  who,  by  an  agreement  be- 
tween plaintiff  and  defendants,  were  to  attorn 
to  defendants.    It  was  not  shown  that  the 


Digitized  by  VjOOQIC 


620 


TO  PACIFIC  BBPORXBK. 


(GaL 


bins  were  chargeable  to  plaintiff,  nor  when 
tbey  accrued.  So  far  as  anything  to  the  con- 
trary appear*,  they  were  or  might  have  been 
the  bills  Ot  tbe  tenants  from  whom  defend- 
ants were  collecting  rents,  and  for  which  plain- 
tiff was  Is  no  way  liable,  and  which  he  might 
well  hare  refused  to  pay.  Defendants  took 
the  lease  with  socfa  possession  as  could  then 
be  given,  and  they  a]n>arently  accepted  the 
situation,  and  went  Into  full  possession  later 
on  without  objection,  in  the  meantime  hay- 
ing paid  rent  to  plaintiff,  and  tnterest  to  the 
bank,  as  thou^  satisfied.  The  court  did  not 
err  in  excluding  the  testimony. 

&  It  is  urged  that  the  demurrer  to  the  com- 
plaint should  tiare  been  sustained.  So  far  as 
we  can  discover  from  defendanto'  brief,  the 
reason  for  this  claim  Is  baaed  to  part  on  the 
assumption  that,  by  the  terms  of  the  lease 
set  out  in  the  complaint,  the  defendants  were 
released  from  all  past  liability  on  smrender  of 
the  premises.  We  have  already  seen  that  this 
Is  a  mistaken  view  of  the  agreements. 

4  It  is  also  claimed  that  by  the  terms  of 
the  lease  there  was  no  liability  of  defendants 
untU  a  certain  lawsuit,  entitled  "Oooby  t. 
Graf,"  "is  finally  adjudicated  and  determined 
in  favor  of  John  Oooby."  It  was  admitted 
that  said  lawsuit  was  "adjudicated  and  deter- 
mined to  favor  of  John  Gooby  by  a  Judgment 
to  said  superior  court  duly  given  and  made" 
on  September  8,  1897,  as  alleged  to  the  com- 
platot  Even  if  It  be  conceded  that  the  alle- 
gation is  not  as  comprehensive  as  the  language 
used  to  the  lease,  it  is  not  true  that  defend- 
anto were  to  tocur  no  liability  whatever  un- 
less this  lawsuit  was  "finally"  adjudicated. 
The  amended  lease  makes  no  mention  of  tills 
lawsuit,  and  as  it  was  entered  toto  after  the 
lawsuit  was  In  fact  determtoed,  and  as  de- 
fendants had  from  the  beginning  paid  regard- 
less of  this  provision,  it  is  altogether  probable 
that  the  provision  was  regarded  as  fully  com- 
plied with.  At  any  rate,  we  do  not  think  the 
general  demurrer  to  the  entire  complaint 
should  be  sustained,  If  it  be  conceded  that,  as 
to  some  of  the  payments  to  be  made,  they 
were  not  payable  until  after  this  event  had 
happened. 

We  discover  no  error  to  the  record,  and 
therefore  advise  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    GRAY,  C;  HATNES,  O. 

PER  CURIAM.  For  the  reasons  given  to 
the  foregoing  optoion,  the  Judgment  and  order 
•re  affirmed. 


BACOMB  r.  BLACK.    (S.  F.  2,899.) 
(Sapreme  Ooort  ot  California.    Oct  29,  1902.) 

MONET  LENT— BORROWER— aiVINO  OF"  CREDIT 
—BVIDENCB— FINDINGS— INCONSISTENCY. 

1.  lu  an  action  to  recover  money  loaned,  a 
finding  that  the  money  was  loaned  defendant 
and  another  jointly,  and  that  defendant  prom- 
ised to  repay  the  same,  is  not  toconsistent,  so 


as  to  be  tosnfllclent  to  support  a  Jndgmeat  for 
platotiff. 

2.  In  an  action  for  mon^  loaned,  It  was  con- 
tended by  defendant  that  the  credit  was  give* 
and  the  money  loaned  another.  Platotiff  show- 
ed the  loan  was  bronght  about  by  tke  ether. 
bnt  that  defendant  got  the  moner  to  asaiat 
hint  to  pnrchaatog  a  newspaper  route.  HtU 
not  imJiialcial  error  to  admit  testinuwr  tkat  e» 
the  tollowtog  day  platotiff  loaned  defendant  » 
sum  to  make  np  the  amount  necessary  to  vnt- 
chase  the  route. 

Commissioners'  decision.  Department  1. 
Appeal  from  supwior  court,  city  and  county 
at  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  Sarah  Bacome  against  Thomas 
Black.  From  a  Judgment  for  i»latotiff,  and 
from  an  order  denying  a  new  trial,  defendant 
appeals.    Affirmed. 

Arnold  W.  Llechtl,  for  appellant  Bodg- 
era,  Paterson  &  Slack  (3.  BL  Barry,  of  coun- 
sel), for  respondent. 

CHIPMAN.  O.  Action  to  recover  91.000 
alleged  to  have  been  loaned  by  ptototiff  to 
defendant,  at  the  latter's  instance,  npon 
agreement  to  pay  the  same  wlthto  six  montha. 
It  is  alleged  that  platotiff  has  frequently  de- 
manded payment  and  as  often  defendant  baa 
refused  payment.  The  complatot  Is  yerlfled. 
and  the  answer  denlee  Ito  allegationa  ape- 
ciflcally  and  denies  any  todebtedness.  Plain- 
tiff had  Judgment,  and  defendant  appeals 
from  the  Judgment  and  order  denytog  his  mo- 
tion for  a  new  trial.  The  court  found  the 
following  facto:  (1)  "That  on  August  28. 
1897,  •  •  •  plaintiff  did,  at  the  «>ecial 
instance  and  request  of  defendant  and  Jeanl» 
Black,  loan,  and  deliver  to  defendant  and 
Jeanie  Black  Jointiy  the  sum  of  $1,000";  (2> 
"defendant  promised  to  repay  the  same  to 
platotiff,  with  toterest,  withto  six  mmtha 
from  said  date";  (3)  "that  platotiff  has  de- 
manded of  defendant  at  various  times  the 
payment  of  said  amount  stoce  the  same  l>e- 
came  due,  but  that  defendant  has  failed  and 
refused  to  pay  the  same,  or  any  part  tliere- 
of,  or  the  Interest  thereon." 

1.  It  is  claimed  that  the  Itodhigs  do  not 
support  the  Judgment,  for  the  reason  that  the 
comrt  found  (flndtog  1)  that  the  loan,  whlcb 
is  the  basis  of  the  suit,  was  made  to  two  i>er- 
sons  (defendant  and  another)  Jointly  at  tbelr 
request,  but  fails  to  find  a  breach  of  contract 
(nonpayment  of  the  debt)  on  the  part  of  botb 
parties,  the  debtors  (flndtog  8).  The  action 
is  against  one  of  the  partiea  to  whom  the  loan 
of  11,000  was  made,  and  as  to  the  one  sued 
(defendant)  the  court  found  that  he  alone 
and  not  both,  "promised  to  repay  the  same  to 
plaintiff,  with  toterest"  (flndtog  2).  The 
breach  was  the  failure  to  pay  the  money 
when  due,  as  promised.  There  Is  no  allega- 
tion in  the  comptotot  that  Jeanie  Blactr 
agreed  to  pay  anythtog,  and  there  Is  no  find- 
ing that  she  so  agreed.  The  promise  of  de- 
fendant to  pay  the  amoimt  is  not  toconslstent 
with  the  fact  found  that  platotiff  fnmtoheA 
the  money  to  both  Jointly.  ,  ^^^,^ 
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2.  It.  la  claimed  tbat  the  evidence  does  not 
•apport  the  findingB.  It  appears  from  the 
testimony  that  defendant  desired  to  purchase 
an  Eisamlner  roate  In  San  Frandsco,  but  had 
not  the  money  necessary  to  do  so.  His  sister 
■Jeanle  ondertook  to  bomnr  11,000  for  de- 
fendant for  this  purpose  from  plaintiff,  who 
was  then  an  unmarried  servant  girl,  named 
Sarah  O'Connor.  Plaintiff  testified  that  she 
went  with  Jeanle  to  the  Hlbemla  Bank  and 
^rew  out  the  money.  "Mr.  Black  (defendant) 
was  waiting  outside  of  the  bank  for  us  to 
come  out"  When  the  two  came  oat  Black 
«ald;  "Sarah,  I  am  much  obliged  to  you  for 
^onr  kindness.  It  la  doing  me  a  great  fa- 
vor." It  appeared  from  the  testimony  of 
«ther  witnesses  that  Black  got  the  money 
«Dd  used  it  to  purchase  the  route.  Plaintiff 
testified  "that  the  money  was  loaned  to  Mlsa 
Black  to  give  to  her  brother  to  purchase  the 
Blxamlner  route."  There  Is  evidence  tending 
to  show  that  Black  acknowledged  the  indebt- 
edness and  promised  to  settle  It  There  la 
-some  evidoice  tending  to  show  that  plaintiff 
save  the  credit  to  Jeanle,  and  looked  to  her, 
•nd  not  to  her  brother,  the  defendant  At 
the  same  time  it  Is  clear  that  the  money  was 
'Obtained  for  and  was  used  by  defendant 
Jeanle  had  no  use  for  the  money,  and  acted 
-only  as  an  Intermediary  or  agent  for  her 
brother.  The  evidence  is  perhaps  sufficient 
to  show  that  Jeanle  was  also  liable,  but  not 
necessarily  to  the  exclusion  of  defendant's 
liability.  The  defendant  offered  no  evidence, 
1>at  rested  wholly  on  plaintiff's  failure  of 
proof.  Considering  all  the  facts  as  testified 
to  by  plalntUTt  witnesses,  we  think  there 
was  sofllclent  evidence  to  Justify  the  findings 
of  the  court 

8.  Maggie  Larsen,  a  witness,  testified  that 
«n  the  day  following  the  day  on  which  de- 
fendant got  the  money  ftom  plaintiff  she 
loaned  blm  1460  to  make  up  the  amonnt  nec- 
«esary  to  complete  the  purchase  of  the  route. 
An  objection  to  the  testimimy  as  Immaterial 
and  irrelevant  was  overruled,  and  defendant 
claims  that  the  mllng  was  errw.  We  can- 
not see  tbat  the  evidence  was  materiaL 
Neither  can  we  say  that  it  was  prejudicial  er- 
ror to  admit  It 

The  Judgment  and  order  should  be  afflbrm- 
«d. 

We  concur:     HATNBS,  O.;    OOOPEB,  O. 

PBR  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
'der  are  affirmed. 


HORWB6B  V.  SAOB  et  al.    (&  F.  2,841.) 

<Snpreme  Court  of  California.    Oct  29,  1902.) 

APPBAL-^UDOMBNT  ROLL-CROSS-COMPLAINT 
— EQDITABLB  ISSUES  —  TRIAL  —  JUDGMENT- 
PRESUMPTIONS  —  FINDINGS  —  NECESSITY  — 
WATVBR— BILL  OF  EXCEPTIONS. 

1.  lu  an  action  ou  a  note,  defendant  alleged, 
by  answer  and  cross-complaiut,  frand,  and 
Vrayed  equitable  relief.    Judgment  was  render- 


ad    for   plaintiff,   and   defendant   appealed    on 
the  Judgment  roil  alone,  which  contained  the 


would  be  presumed  in  support  of  the  judgement 
that  all  the  lamiea  presented  were  submitted  to 
the  Jury  by  consent,  under  proper  Instructions, 
and  that  no  evidence  was  tendered  in  support 
of  the  issues  presented  by  the  cross-complaint 
2.  Where  it  did  not  appear  by  bill  of  excep- 
tions that  defendant  requested  vie  court  to  try 
an  equitable  defense  set  up  In  an  answer  in  ad- 
vance, or  that  the  court  refused  to  make  find- 
ings on  snch  defense,  it  will  be  presumed  on 
appeal  that  defendant  consented  to  the  mode 
of  trial  adopted,  and.  If  findings  were  neces- 
sary, that  they  were  waived. 

Commissioners'  decision.  Department  !• 
Appeal  from  superior  court  city  and  coimty 
of  San  Francisco;  John  Hunt  Judge. 

Action  by  Henry  Horwege  against  Lewis 
H.  Sage  and  others.  From  a  Judgment  In 
favor  of  plabitlff,  defendants  appeal.  At- 
flrmed. 

Campbell  &  Metaon  and  Henry  B.  Hlghtoo, 
for  aiq;>ellant8.  Rosenthal  ft  Wise,  for  re- 
spondent 

OHIPMAN,  O.  Action  OB  promissory  note 
executed  by  defendant  Sage  to  plaintiff  on 
June  26,  1889,  dne  30  days  after  date,  pay- 
ment of  which  is  alleged  to  have  been  guar- 
antied by  defendants  Cote  and  King  by  in- 
dorsement on  the  note,  waiving  demand  of 
payment,  notice  of  nonpayment,  and  protest 
The  cause  was  tried  by  a  Jury,  and  the  ver- 
dict went  for  plaintiff  for  an  amount  fixed 
by  the  Jury.  Judgment  waa  accordingly  en- 
tered. 

Defendants  set  up  In  their  anawer,  and  by 
way  of  cross-complatait.  what  la  claimed  to 
be  an  equitable  defense,  and  also  asking  af- 
firmative equitable  relief,  raising  issues,  as 
Is  claimed,  on  which  the  court  made  no  find- 
ings, and  which.  It  Is  said,  have  not  been 
adjudicated  and  determined.  The  appeal  is 
by  defendants  on  the  Judgment  roll  alone, 
which  contains  only  the  ideadlngs,  verdict  of 
the  Jury,  and  Judgment  cm  the  verdict  The 
action  was  brought  by  the  payee,  and,  of 
course,  after  maturity  of  the  note.  It  was 
alleged  in  the  answer  and  cross-complaint 
that  the  note  was  obtained  by  fraudulent  and 
false  representations,  on  the  truth  of  which 
defendants  relied,  particular  facta  constitut- 
ing the  alleged  misrepresentations  being  set 
forth;  and  It  was  alleged  that  on  discovery 
of  the  alleged  fraud,  defendant  Sage,  mak» 
of  the  note,  gave  notice  of  rescission.  De- 
fendants' prayer  was  that  it  be  adjndged 
that  the  note  be  surrendered  and  canceled 
upon  the  maker  concurrently  restoring  to 
plaintiff  the  consideration,  which  was  a  half 
interest  in  a  certain  liquor  business  which 
Sage  had  purchased  from  plaintiff. 

Appellants  contend  that  the  Judgment  roll 
conclusively  shows  that  there  has  been  nei- 
ther trial  nor  waiver  of  trial  of  the  equitable 
Issues  presented  by  the  cross-complaint  for 

the  reason  that  the  verdict  ymM_fi^iB,4gm9at 
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at  law,  and  the  equitable  lasaet  were  Ignored; 
that  these  Issues  Bhonld  have  been  first  tried 
and  disposed  of;  that  If  sustained  It  would 
have  rendered  unnecessary  any  trial  at  law 
on  the  Issues  presented  by  the  complaint; 
nnd,  to  show  that  this  Is  the  proper  and  at- 
derly  course  of  procedure,  appellants  dta 
Swasey  r.  Adair,  88  Gal.  179,  25  Pac.  1119 
(where  previous  decisions  on  the  point  are 
dted  and  considered),  and  some  other  cases. 
The  procedure  pointed  out  In  Swasey  y. 
Adair  and  other  cases  on  which  appellants 
rely  may  be  conceded  to  be  the  proper  pro- 
cedure. If  defendants  at  the  trial  bad  asked 
to  have  the  court  first  try  the  equitable  de- 
fense set  up,  and  the  court  had  refused  to  do 
so,  but  had  submitted  the  Issues  thus  raised 
to  the  Jury,  and  had  refused  defendants'  re- 
quest to  make  findings  on  such  Issues,  and 
these  matters  had  come  up  on  bill  of  excep- 
tions, thus  Informing  this  court  of  the  pro- 
ceedings claimed  to  be  erroneous,  the  atti- 
tude of  defendants  and  their  rl^ts  to  be 
heard  on  appeal  would  be  altogether  differ- 
ent This  court  will  not  presume  error,  nor 
will  It  presume  that  something  was  done  or 
omitted  to  be  don<>  wlilcb  constitutes  error, 
for  error  must  be  made  afllrmatlvely  to  ai>- 
pear.  The  judgment  shows  that  the  "cause 
came  on  regularly  for  trial"  (counsel  for 
plalntlft  and  defendants  appearing);  that  *% 
jury  of  12  persona  was  duly  accepted,  Im- 
poneled,  and  sworn  to  try  said  cause.  Wit- 
nesses on  the  part  of  the  plaintiff  and  de- 
fendants were  duly  sworn  and  examined,  and 
certain  documentary  evidence  tntrodnced. 
Whereupon,  after  hearing  the  evidence,  the 
arguments  of  counsel,  and  instructions  of  the 
court,  the  cause  was  submitted  to  the  jury." 
A  verdict  was  rendered,  "which  was  accept- 
ed by  the  court,  and  ento'ed  upon  the  min- 
utes, as  follows."  Then  follows  the  verdict 
and  the  conclusion  of  the  judgment,  "where- 
fore," etc.,  'It  Is  ordered  and  decreed,"  etc. 
Tn  support  of  the  judgment  it  will  be  presum- 
ed that  all  the  issues  presented  by  the  plead- 
ings were  by  consent  of  defendants  submit- 
ted to  the  jury,  under  proper  instructions  of 
the  court,  and  were  passed  upon  In  arriving 
at  their  verdict  It  will  also  be  presumed  In 
support  of  the  judgment  that  no  evidence 
was  offered  by  the  defendants  In  support  of 
the  issues  tendered  by  their  croes-complaint 
Wtnslow  T.  Oohransen,  88  Cal.  450,  26  Pac 
604.  If  findings  should  have  been  made  by 
the  court  and  were  not  made.  It  will  be  pre- 
sumed that  defendants  waived  findings. 
Tomllnson  v.  Ayres,  117  Cat  670,  49  Pac 
717;  Leadbetter  v.  Lake,  118  Cal.  615,  60 
Pac  686.  And  the  fact  that  findings  were 
not  waived  must  affirmatively  appear  by  a 
bill  of  exceptions.  Id.  The  objections  which 
are  now  being  urged  by  appellants  should 
have  been  made  In  the  trial  court  and,  if  the 
court  had  refused  to  do  what  It  is  now  urged 
it  should  have  done,  such  refusal  should  have 
been  made  the  subject  of  a  bill  of  exceptions. 
This  court  would  then  be  In  a  position  to  n- 


Tlew  tlie  action  of  tbe  trial  court  firom  a 
«fd  of  Its  proceedings. 
Tbe  judgment  should  be  affirmed. 

Ws  ocmcur:    HAYNES,  a;  QRAT,  O. 


PBSt  CURIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  the  judgment  Is  aC- 
flrmed. 


ORUALYA  T.   SOnTHSRN   PAa   OOl 
(L.  A,  1,082.)' 

(Supreme  Court  of  Califomhu    Nov.  8,  1902l> 

MASTER  AND  SERVANT— INJXTRT  TO  SERVANT 
—SAFE  PLACE  TO  WORK-CONFUCTtNO  EVI- 
DBNCB-VBRDICT— STATBUBNT  BT  BMPLOT* 
—EFFECT— INSTRCCTIONS. 

1.  Where,  In  an  actioD  for  Injuries  to  an  ua- 
sUlled  servant,  the  answer  admitted  Us  inex- 
perience, and  that  the  place  where  he  was  b»- 
jnred  was  a  daugerons  place  to  work,  and  tb* 
evidence  on  the  issne  whether  defendant's  fore- 
man ordered  plaintiff  to  sucli  place  to  assist  • 
fellow  servant  was  conflicting,  a  verdict  for 
plamtiff,  containiuK  an  implied  finding  that  the 
foreman  ordered  plaintiff  into  the  place  of  dan- 
ger, was  sustained  by  the  evidence. 

2.  Where  an  injored  servant,  while  in  tW 
hospital,  under  the  charge  of  defendant's  phyai- 
ciaus,  signed  a  statement  prepared  by  the  physi- 
cians, in  which  no  mention  was  made  of  lil» 
foreman  ordering  him  to  the  dangerons  place- 
where  be  was  injured,  bnt  which  stated  that 
a  fellow  servant  called  him  to  such  place» 
though  inconsistent  with  plaintiff's  evidence  o» 
the  trial  that  he  was  ordered  to  the  jdace  t» 
assist  inch  fellow  servant  by  tbe  foreman,  wa» 
not  snfficieut  to  discredit  ^alntifTs  testiinonr 
on  that  Issue. 

5.  Where  a  servant  was  bijnred  while  on  » 
platform,  assisting  a  fellow  servant  in  lacing  a 
belt    and    defendant's   answer    admitted    toat 

Slaiutiff  was  Injured  while  engaged  in  suds 
angerons  work,  a  contention  that  no  recovery- 
could  be  had  becanse  the  evidence  showed  that 
tbe  injury  occurred  before  plaintiff  commenced 
to  assist  in  the  work,  and  therefore  that  ther» 
was  no  causal  connection  between  the  negli- 
gence and  plaintiff's  Injury,  could  not  be  sus- 
tained. 

4.  Where  a  servant  was  ordovd  l^  a  fore- 
man to  assist  in  lacing  a  belt  in  a  aangero<i» 
Elace,  and  reached  up  to  hold  the  belt  when 
e  was  caueht  In  the  shaft  and  injured,  Ub 
act  In  reaching  up  was  a  sufficient  commenoe- 
ment  of  the  work  to  connect  defendant's  necU- 

frence  In  ordering  him  into  such  place  with  nlat 
njury. 

6.  Where  an  employ's  was  Injured  while  or- 
dered to  assist  a  fellow  servsnt  ui  lacing  a  belt» 
an  interrogatoiy  as  to  what  such  fellow  serv- 
ant had  done  on  former  occasions  when  ladn^ 
belts  was  properly  excluded. 

6.  Where,  in  an  action  for  injuries  to  a  serr- 
aut  while  assisting  a  fellow  servant  the  M»- 
swer  alleged  that  such  servant  was  sUIlful.  the- 
exclusion  of  a  question  tending  to  show  that  it 
was  the  fellow  servant's  habit  to  lace  belts- 
while  the  machinery  was  in  motion,  and  to  pat 
In  the  lacing  before  he  put  the  belt  over  tb^ 
shaft,  was  harmless,  as  to  defendant,  since  it 
tended  to  show  that  the  servant  who  had  bee» 
alleged  to  be  skillful  and  experienced  vrmm- 
habitually  negligent 

7.  An  instruction  that  It  is  an  employer'*, 
duty  to  furnish  a  suitable  and  safe  place  for 
his  employes  to  work  was  not  misleading  tor- 
failure  to  require  only  a  "reasonably"  soitabte 
and  safe  place.  . 

'Rehearlns  denied  December  »,  1901^^'^^ 
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Department  2.  Appeal  from  superior 
coort  Kern  county;  J.  W.  Mabon,  Judge. 

Action  by  Wesley  Grljalva  against  the 
Sonthem  Pacific  Company.  From  a  Judg- 
ment In  fsTor  of  plaintiff,  and  from  an  <wder 
denying  a  new  trial,  defendant  appeals.  Af- 
flrmed. 

P.  W.  Bennett,  J.  W.  Ahern,  and  P.  P. 
Dunne,  for  appellant  Chaa.  O.  Lamberson 
and  S.  C.  Smith,  for  respondent. 

PER  CURIAM.  Action  to  recover  dam- 
ages for  personal  Injury.  The  case  was  tried 
before  the  court  with  a  Jury,  and  a  verdict 
rendered  for  the  plaintiff,  upon  which  Judg- 
ment WHS  entered.  A  motion  for  a  new  trial 
was  made  by  defendant  and  denied.  This 
appeal  Is  from  the  Judgment  and  order  deny- 
ing a  new  trial. 

At  the  time  of  the  Injury,  plaintiff  was  a 
minor,  of  the  age  of  about  16  years.  He  had 
been  working  In  the  machine  shop  of  defend- 
ant as  employe  continuously  for  about  three 
weeks.  His  business  was  to  nm  the  ma- 
chine called  a  "nut  tapper,"  and  a  machine 
called  a  "snubber."  The  one  machine  wag 
used  to  make  the  threads  on  the  inside  of 
nuts,  and  the  other  to  round  off  the  ends  of 
bolts.  The  machinery  used  by  plaintiff  was 
operated  by  shafts  and  belting.  There  was 
a  main  shaft  In  the  machine  shop,  near  to 
and  extending  along  the  side  of  the  building, 
which  was  reached  by  a  platform  some  15 
feet  above  the  floor  on  which  was  placed  the 
machinery  operated  by  plaintiff.  This  main 
shaft  was  made  to  revolve  by  steam  power 
from  a  stationary  engtaie.  About  the  same 
height  from  the  floor,  and  25  feet  distant 
from  the  main  shaft,  was  a  countershaft  run- 
ning parallel  with  the  main  shaft  The  pow- 
er from  the  main  shaft  was  communicated 
by  belts  and  pulleys  to  the  coimtershaft 
The  machines  operated  by  plaintiff  were  un- 
der the  countershaft  and  the  power  to  run 
them  obtained  by  means  of  a  pulley  on  the 
countershaft  and  a  belt  therefrom  to  and 
aroimd  the  machine  wheel  below.  The  belt 
which  communicated  the  power  from  the 
main  shaft  to  the  countershaft  broke,  and 
therefore  the  machinery  operated  by  plaintiff 
stopped.  This  belt  had  to  be  laced  or  fas- 
tened together  at  the  ends,  and  It  was  during 
the  lacing  of  this  belt  that  the  plaintiff  was 
Injured.  One  Turner,  a  fellow  servant  was 
sent  by  defendant's  foreman  to  lace  the  belt 
He  went  up  on  the  platform  under  the  main 
shaft  with  the  ends  of  the  belt  In  bis  bands, 
and,  while  there,  plaintiff  went  up  to  where 
Turner  was,  to  assist  in  lacing  the  belt.  Just 
as  he  reached  the  place  where  Tturner  was, 
on  tbe  platform,  and  was  reaching  up  to  take 
hold  of  the  belt  both  plaintiff  and  Ttuner 
were  caught  on  the  main  shaft  and  were,  by 
*he  rapid  revolutions  of  the  shaft  wound  up 
with  belting  and  an  Iron  water  pipe,  and 
severely  Injured.  I'laintiff's  right  arm  was 
80  badly  crushed  that  It  bad  to  be  amputated. 


and  bis  right  knee  was  dislocated.  He  was 
taken  to  the  hospital,  and  suffered  much  pain. 
This  leads  us  to  the  points  discussed  by  ap- 
Itellant  as  grounds  for  a  reversal  of  tbe  order. 
1.  It  is  seriously  contended  that  the  evi- 
dence Is  insufficient  to  show  that  defendant's 
foreman,  Wineow,  ordered  plaintiff  on  the 
platform  to  assist  Turner  in  lacing  the  belt 
Tbe  plaintiff  claims  that  defendant  is  liable, 
for  the  reason  that  its  foreman  sent  him,  an 
inexperienced  minor,  into  a  dangerous  place 
to  do  dangerous  work,  without  knowledge  on 
plaintiff's  part  of  the  danger  involved.  Ttie 
answer  admits  that  the  place  "was  a  danger- 
ous position  for  an  unskillful  or  Inexperi- 
enced person,  and  was  well  known  to  be  so 
by  said  foreman,  and  that  the  said  work  that 
tbe  plaintiff  alleges  that  he  was  ordered  to 
I)erform  In  assisting.  In  mending  and  repair- 
ing tbe  said  belt,  was  dangerous  work  for  an 
unskillful  or  Inexperienced  person,  which 
said  danger  was  well  known  to  said  foreman 
in  said  shop";  but  it  denies  that  the  fore- 
man ever  sent  or  ordered  plaintiff  into  the- 
place,  or  to  do  the  work  alleged,  or  that  the 
danger  was  not  known  to  the  plaintiff.  The 
question  as  to  defendant's  liability  is  thus 
made  to  depend  mainly  upon  tbe  question  as 
to  whether  or  not  its  foreman  ordered  plain- 
tiff into  the  place  of  danger.  The  Jury,  by 
the  verdict  has  found  in  favor  of  the  plain- 
tiff upon  the  issue,  and  the  evidence  is  suffi- 
cient to  sustain  the  implied  finding.  Plain- 
tiff testified  that  after  the  foreman  sent 
Turner  up  on  the  platform  to  lace  the  belt, 
that  be  was  standing  by  bis  machine,  and 
"Mr.  Turner  called  to  me  to  come  up,  and 
Mr.  Wineow  [the  foreman],  who  was  stand- 
ing about  three  or  four  feet  from  me,  said  I 
had  better  go  up  and  help  him."  This  testi- 
mony is  In  direct  conflict  with  that  of  the 
foreman  and  of  otbw  witnesses,  whose  tes- 
timony tended  to  show  that  the  foreman  had 
not  gone  near  to  plaintilT's  machine,  and  was 
not  nearer  to  plaintiff  than  50  feet  at  the 
time  the  plaintiff  says  he  was  standing  8  or 
4  feet  from  him.  But  tbe  plaintiff  is  not 
otherwise  impeached,  and,  while  the  evidence 
Is  not  clear  and  convincing,  the  Jury  had  the 
right  to  believe  it  Not  only  this,  but  the 
plaintiff's  father  testified  that  after  the  in- 
Jury,  In  a  conversation,  the  foreman  said  to 
him:  "I  hadn't  the  least  idea  in  the  world 
that  anything  would  happen  when  I  sent 
them  boys  up  there."  The  foreman  denied 
that  he  ever  made  such  statement  but,  again, 
we  are  not  passing  upon  the  truth  of  the  con- 
flicting statements.  It  is  said  that  plaintiff, 
in  a  written  statement  to  Drs.  Huntington 
and  Taggart  made  no  mention  of  the  fore- 
man having  ordered  him  to  the  place  of  dan- 
ger, but  that  he  said  that  Turner  called  him 
to  the  place.  While  this  is  a  circumstance 
tending  to  discredit  the  evidence  of  plaintiff, 
it  is  not  conclusive.  He  said  nothing  about 
the  foreman  In  this  statement  The  state- 
ment was  prepared  by  the  physicians  who 
were  in  the  employ  of  defendant  It  was 
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presented  to  plaintiff  while  he  was  suffering 
and  under  charge  of  the  physicians  In  the 
hospital.  Plaintiff  was  requested  to  sign  It 
We  cannot  say  that  a  statement  signed  by 
plaintiff  under  such  circumstances,  although 
somewhat  Inconsistent  with  his  evidence  ui>- 
«n  the  trial,  is  conclusive  upon  him.  It  Is 
«ald  that  the  evidence  shows  that  plaintiff 
never  entered  upon  the  execution  of  the  or- 
der to  assist  in  lacing  the  belt;  tbat  after  he 
went  up  to  the  dangerous  place  where  Turner 
was  at  work  upon  the  belt,  and  before  he  had 
taken  hold  of  the  belt  or  commenced  to  assist 
Turner,  he  was  caught  by  the  shaft  Hence 
it  Is  argued  that  there  Is  no  causal  connection 
between  the  negligence  and  plaintlfTs  Injury. 
It  Is  a  complete  refutation  of  defendant's 
'Contention  in  this  regard  that  Its  answer  "ad- 
mits that  while  engaged  In  such  dangerous 
work,  in  the  dangerous  position  alleged  in 
eald  amended  complaint  the  said  plaintiff, 
Wesley  Grljalva,  was  suddenly  caught  by 
the  said  machinery,  or  the  machinery  then  in 
motion,  and  burled  violently  about  and  was 
badly  crushed  and  bruised."  Not  only  this, 
but  we  think  that  plaintiff,  when  "reaching 
up  to  hold  the  beU,"  had  really  commenced 
to  assist  Turner,  even  If  he  never  got  hold  of 
the  belt 

2.  The  defendant  called  one  Breucb  as  a 
witness,  who  testified  that  before  the  acci- 
dent happened  he  was  on  the  platform  with 
Turner  upon  an  occasion  when  Turner  was 
lacing  belts.  Then  defendant's  counsel  ask- 
ed the  witness  the  following  question:  "Q. 
At  tbat  time,  state  In  what  way  Turner  laced 
the  belt  and  what  warning.  If  any,  you  gave 
bim."  The  court  sustained  the  plaintiff's 
objection  to  this  question,  and  it  is  claimed 
that  such  ruling  was  error.  The  ruling  was 
clearly  correct  as  the  question  was  put 
What  Turner  bad  done  upon  a  former  occa- 
sion was  in  no  way  material,  nor  was  it  bind- 
ing upon  plaintiff.  It  appears  from  the  ar- 
gument of  counsel  to  the  court  below,  and  his 
statement,  that  he  desired  to  prove  that  It 
was  the  habit  of  Turner  to  habitually  lace 
the  belting  while  the  machinery  was  in  mo- 
tion, and  to  put  in  the  lacing  before  he  put 
the  belt  over  the  shaft.  The  only  object  of 
such  proof  was  to  show  that  It  was  the  negli- 
gence of  Turner  that  caused  the  Injury. 
Here,  again,  we  have  the  statement  in  de- 
fendant's answer  that  the  foreman  "directed 
one  Abe  Turner,  a  fellow  servant  of  this 
plaintiff,  and  a  skillful  and  experienced  per- 
son, to  go  Into  said  position  and  perform  said 
work,  and  thereafter  the  said  plaintiff  volun- 
tarily, and  in  disregard  of  the  warning  and 
caution  of  the  said  foreman,  and  without  his 
knowledge  or  consent  ascended  to  said  dan- 
gerous position,  and  engaged  in  assisting  bis 
said  fellow  servant,  Abe  Turner,  in  said  dan- 
gerous work  of  mending  and  repairing  said 
belt."  If  defendant  had  been  allowed  to 
nrove  that  Turner  was  habitually  negligent 
in  the  face  of  this  allegation  that  he  was  "a 
ekillful  and  experienced  person,"   It  would 


only  make  the  case  agraiust  It  stronger.  If 
the  foreman  ordered  plaintiff  into  a  place  of 
danger,  and  also  to  assist  a  man  who  was 
habitually  careless  in  doing  the  work  which 
plaintiff  was  ordered  to  assist  bi.  It  makes 
the  culpability  of  defendant  much  greater. 
It  not  only  would  show  that  the  place  was  a 
place  of  danger,  and  that  the  work  was  dan- 
gerous work,  but  that  it  was  dangerous  to  as- 
sist a  negligent  man  in  doing  the  work. 

3.  Error  is  claimed  in  the  instruction  of 
the  court  that  "it  is  the  duty  of  the  employer 
to  furnish  a  suitable  and  safe  place  for  his 
employes  to  work."  The  claim  is  made  that 
the  rule  is  that  the  place  must  be  reasonably 
suitable  and  safe.  We  do  not  think  the  in- 
struction misled  the  Jury.  It  stated  the  law 
as  laid  down  by  this  court  In  Mullin  T.  Horse- 
shoe Co.,  105  Cal.  83,  38  Pac.  533.  And  there 
was  no  issue  made  by  pleadings  as  to  the 
character  of  the  place,  as  the  answer  admits 
that  it  was  a  dangerous  place,  and  that  the 
work  was  dangerous. 

Other  Instructions  are  criticised,  but  we 
find  no  error  In  the  giving  or  refusing  any  in- 
struction that  would  Justify  a  reversal.  The 
coiul;  in  the  instructions  as  a  whole,  appears 
to  have  fully  and  fairly  stated  the  law  to  the 
Jury. 

There  was  no  errcHr  In  other  rulings  mhii- 
plalned  of. 

The  Judgment  and  order  are  affirmed. 


CAMPBELL  et  nx.  v.  LOS  ANGELES  TRAC- 
TION 00.    (L.  A.  1,030.) 
(Supreme  Court  of  California.     Nov.  8,  1902.) 

8TREBT  RAILROAD  —  INJURIES  —  CROSStMO 
TRACK— CONTRIBUTORY  NKOLIOENCEJ— PIND- 
INO  —  CONFUCTINO  BVIDENCB  —  REVIEW  — 
DAMAOB3  —  PLBADINO  —  PRB-EXISTINO  DIS> 
BASB— EFFECT. 

1.  The  fact  that  a  person  attempts  to  cross 
in  front  of  a  street  car  seen  to  be  approaching 
does  not  of  itself  constitute  contributory  negli- 
geoce. 

2.  Plaintiff  was  driving  along  the  side  of  a 
street,  two  or  three  feet  from  the  street  car 
track  nearest  him.  He  testified  that  before 
attemptiug  to  cross  he  looked  aud  saw  a  car 
450  feet  distant  aud  that  be  thought  be  had 
plenty  of  time  to  cross,  and  that,  though  bis 
team  was  trotting  while  he  endeavored  to  cross, 
and  he  endeavored  to  hnrry  them,  he  was 
struck.  The  evidence  as  to  the  distance  of  the 
car  was  conflicting.  Held,  that  a  finding  in 
favor  of  plaintiff  on  that  issue  would  not  be 
disturbed  on  appeal. 

3.  Increased  injury  sustained  by  plaintiff  by 
reason  of  her  diseased  condition  at  the  time  of 
the  accident  occurring  from  defendant's  nciiU- 
gence,  does  not  constitute  special  damace, 
which  must  be  pleaded  in  order  to  be  recov- 
ered. 

4.  Where  plniutiff  at  the  time  of  an  injury 
by  reason  of  defendant's  neijlii^ence  was  suffer- 
inf(  from  disease,  and  such  injury  hastened  the 
development  of  tbe  disease,  aud  aggravated  the 
same,  slie  was  entitled  to  recover  for  such  in- 
creased injury. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  cotmty:  Waldo  M.  York,  Judge. 

Action  by  Henry  C.  Campbell  and  wife 
against  the  Los  Angeles  Traction  Company. 
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From  a  Judgment  iu  favor  of  plaintiffs,  de- 
fendant appeals.    Attirmed. 

E.  H.  Lanme  and  E.  E.  Mlllikln,  for  appel- 
lant. C.  C.  Wright  and  Oscar  O.  Mueller, 
for  respondents. 

McFARLAND,  J.  This  action  was  brought 
by  plaintiffs,  who  are  husband  and  wife,  to 
recover  damages  for  alleged  Injuries  to  the 
person  of  the  wife.  The  verdict  and  Judg- 
ment were  for  plaintiffs  In  the  court  below. 
Defendant  appeals  from  an  order  denying  its 
motion  for  a  new  trial. 

Appellant  contends  for  a  reversal  on  the 
grounds  that,  upon  the  evidence,  plaintiffs 
were,  as  a  matter  of  law,  guilty  of  contribu- 
tory negligence  which  precludes  a  recovery; 
but  this  contention  cannot  be  maintained. 
Appellant  was,  at  the  time  mentioned  in  the 
complaint,  operating  an  electric  street  rail- 
road in  the  city  of  Los  Angeles  on  a  street 
hi  that  city  called  "Third  SUeet,"  which  was 
a  public  highway,  and  upon  which  it  had  two 
tracks,  running  easterly  and  westerly.  On 
the  27th  day  of  October,  18SJ8,  plaintiffs  were 
riding  in  a  two-horse  wagon  on  said  Third 
street,  when  their  wagon  was  struck  and 
overturned  by  a  moving  car  of  appellant  and 
the  plaintiff  Addle  injured.  A  short  time 
before  the  collision  the  respondents  had  teen 
driving  easterly  alontr  the  northerly  side  of 
tbe  street,  close  to  the  southerly  track,  but 
had  turned  to  the  south  to  cross  the  latter 
track,  and  were  upon  and  nearly  across  It 
when  appellant's  car,  coming  along  said 
southerly  track  from  the  west  struck  the 
rear  part  of  the  wagon,  and  threw  respond- 
ents out  and  thus  injured  the  wife.  The 
Jury  had  the  right,  upon  the  evidence,  to  find 
that  appellant  was  guilty  of  negligence  In 
running  the  car  at  the  time  of  the  collision 
at  a  dangerous  and  unlawful  rate  of  speed; 
but  ap];>ellant  coutends  that  respondents  were 
also  guilty  of  contributory  negligence  In  at- 
tempting to  cross  the  southerly  track  in  front 
of  an  approaching  car,  and  that  this  must  be 
taken  to  be  so,  under  the  evidence,  as  a  mat- 
ter of  law.  Of  course.  In  a  case  like  this, 
there  may  be  undisputed  facts  from  which 
the  legal  conclusion  of  contributory  negli- 
gence necessarily  follows;  and  this  may  be 
so  when  the  collision  nappens  on  a  street  rail- 
road. But  as  has  been  frequently  held  by 
this  court  the  same  character  of  care  is  not 
demanded  of  one  crossing  a  street  railroad 
where  cars  are  frequently  passing  at  a  slow 
rate  of  speed,  and  can  be  easily  controlled, 
as  is  demanded  of  one  crossing  an  ordinary 
steam  railroad,  running  through  the  country, 
on  which  heavy  trains,  diflicult  to  control,  go 
at  stated  times  with  great  speed.  With  re- 
^>ect  to  a  street  railroad,  tbe  mere  fact  that 
a  person  attonpts  to  cross  it  when  a  car  is 
seen  to  be  approaching  does  not  of  Itself  coa- 
Btitute  contributory  negligence.  Of  course, 
one  In  close  proximity  to  an  approaching 
street  car  might  walk  or  drive  In  front  of  it 
TOP.— 40 


so  suddenly  as  to  clearly  be  guilty  of  con- 
tributory negligence;  but  ordinarily,  whether 
or  not  he  was  negligent  in  attempting  to 
cross,  under  the  circumstances  of  the  case. 
Is  a  question  for  the  Jury.  And  this  was  so, 
we  think.  In  the  case  at  bar.  The  respond- 
ents were  only  two  or  three  feet  from  the 
southerly  track  when  they  turned  to  cross  it 
Their  horses  were  going  at  a  trot,  and  they 
could  have  crossed  In  a  few  moments.  The 
respondent  Henry,  who  was  driving,  testified 
that  upon  turning  he  looked  back,  and  saw 
the  car  at  a  point  about  450  feet  distant; 
that  be  thought  he  "had  plenty  of  time"  to 
cross,  and  tliat  bis  team  was  "still  trotting 
when  I  crossed  the  track,"  and  he  did  not 
check  them  up;  that  afterward,  when  his 
wife  told  him  to  hurry  up,  or  they  would  be 
caught  he  whipped  his  team.  Appellant's 
contention  that,  owing  to  certain  other  evi- 
dence, the  Jury  should  not  have  believed  the 
witness  as  to  the  distance  of  the  car  when 
he  turned  to  cross,  cannot  be  maintained. 
Tbe  evidence  on  this  point  was  clearly  con- 
flicting. Our  conclusion  on  this  point,  there- 
fore. Is  that,  upon  the  evidence,  the  contrib- 
utory negligence  alleged  does  not  result  as  a 
matter  of  law,  but  that  whether  respond- 
ents, under  the  circumstances,  were  guilty 
of  such  negligence,  was  a  question  for  the 
Jury,  and  that  their  finding  on  that  Issue 
cannot  be  here  disturbed. 

The  only  other  question  calling  for  special 
notice  arises  on  an  instruction  given  to  the 
Jury,  which  appellant  claims  to  have  been 
erroneous,  and  which  is  as  follows:  "If  you 
find  from  the  evidence  that  the  plaintiff  re- 
ceived the  injury  complained  of  by  reason  of 
defendant's  negligence  alleged  in  the  com- 
plaint, and  at  the  time  of  tbe  reception  of 
said  injury  the  plaintiff  was  suffering  from 
some  disease,  and  you  further  find  that  said 
Injury  hastened  the  development  of  such  dis- 
ease, and  that  thereby,  without  the  fault  of 
plaintiff,  her  present  condition,  whatever  you 
may  find  that  to  be,  has  resulted  from  such 
Injury,  then  I  Instruct  you  that  tbe  plaintiff 
is  entitled  to  recover  such  damages  as  you 
may  determine  she  has  sustained  from  the 
injury."  This  instruction  was  not  erroneous. 
The  main  objection  to  It  is  that  this  instruc- 
tion allows  the  Jury  to  give  special  damage, 
which  was  improper,  because  such  special 
damage  was  not  averred  In  the  complaint 
The  evidence  as  to  the  woman  having  a  par- 
ticular disease  was  introduced  by  appellant, 
and  not  by  respondent;  and  therefore  It  is 
not  clear  how,  under  any  view,  the  question 
of  pleading  arisea  But  waiving  that  ques- 
tion, the  thing  Involved  was  not  special  dam- 
age, requiring  special  averment,  although  ap- 
pellant cites  two  or  three  cases  which  seem 
to  support  Its  contention.  Physical  suffering 
and  Injury  caused  by  violence  to  the  person 
are  tbe  natural  and  direct  consequences  of 
the  wrong,  and  are  not  in  the  nature  of  spe- 
cial damage,  which  must  be  particularly  aver- 
red.   The  latter  arises  only  where  damage  iC 
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sought  tor  Indirect  conaequencea  which  are 
not  the  natural  and  usual  result  of  the  wrong, 
as  loss  of  service,  particular  damage  caused 
by  slander,  etc.  The  liability  of  one  who 
commits  an  assault  and  battery  or  other  un- 
lawful Tlolence  to  the  person  of  another  is 
not  to  be  measured  by  the  physical  strength 
of  the  party  injured,  or  his  capacity  to  en- 
dure suffering.  One  of  weak  physical  struc- 
ture, or  small  vitality,  or  in  ill  health,  has 
as  much  right  to  protection  from  violence  as 
a  robust  athlete;  and  in  either  case  the  phys- 
ical injury,  the  bodily  barm,  which  Is  ac- 
tually caused  by  the  violence,  whether  he  be 
strong  or  weak,  healthy  or  sickly,  is  the  nat- 
ural consequence  of  the  wrong,  and  need  not 
be  specially  averred.  The  law  on  this  sub- 
ject is  correctly  stated  in  Sedg.  Dam.  (8th 
Ed.)  §  111,  as  follows:  "For  instance,  an 
assault  and  battery  may  directly  result  In 
pain  and  bruises,  and  in  the  aggravation  of 
a  pre-existing  disease.  These  are  the  direct 
results  of  the  battery.  It  may  also  result  in 
the  loss  of  time,  expense  of  medical  attend- 
ance, and  loss  of  a  business  situation.  These 
ore  perhaps  direct  results  of  the  illness  caus- 
ed by  the  battery,  but  they  are  the  indirect 
results  of  the  battery  itself."  The  subject 
is  fully  discussed  in  Helm  t.  McCaughan,  82 
Miss.  17,  and  in  the  notes  to  that  case  in  66 
Am.  Dec.  58S.  In  that  case  the  court  say: 
"The  condition  of  the  plaintUTs  health  is  not 
alleged  to  be  the  special  ground  of  the  wrong, 
but  It  was  proved  on  the  trial  as  a  circum- 
stance of  aggravation  of  the  wrong,  and  to 
show  how  grievously  the  act,  which  was 
wrongful  in  itself,  operated  to  the  bodily  dis- 
tress of  the  plaintiff  and  bis  wife.  This  was 
entirely  competent  under  the  pleadings. 
Sedg.  Dam.  210."  The  same  rule  was  bu1>- 
Btantlally  announced  by  this  court  in  Sloane 
V.  Railway  Co.,  Ill  CaL  668,  44  Pac.  320, 
32  I/.  B.  A.  193.  In  that  case  a  female  pas- 
senger was  wrongfully  expelled  from  the 
cars,  and  the  court  held  that  "evidence  is 
admissible  to  show  her  nervous  condition, 
and  that  she  was  subject  to  insomnia  and 
nervous  shock  and  paroxysms  if  placed  un- 
der great  mental  excitement,  and  that,  by 
reason  of  the  excitement  connected  with  the 
humiliation  of  her  expulsion  from  the  car, 
there  had  been  a  recurrence  of  the  Insomnia 
and  nervous  paroxysms";  and  further  the 
court  said:  "It  is  immaterial  whether  the 
defendant  or  its  agents  knew  of  the  suscepti- 
bility of  the  plaintiff  to  nervous  disturbance, 
and  it  is  not  for  the  defendant  to  say  that, 
because  it  did  not  or  could  not,  in  fact,  an- 
ticipate such  a  result  of  its  negligent  act,  it 
must  be  exonerated  from  liability  for  such 
consequences  as  ensued;  and  it  must  be  tak- 
en to  Imow  and  contemplate  all  the  natural 
and  proximate  consequences  not  only  that 
certainly  would,  but  that  probably  might, 
flow  from  its  wrongful  act"  We  quote  from 
the  syllabus  which  corteetiy  states  the  deci- 
sion. 
The  court  did  not  abuse  its  discretion  in 


refusing  to  grant  a  new  trial  upon  the  ground 
of  newly  discovered  evidence.    There  are  no 
other  points  made  by  appellant  which  are 
tenable  or  which  need  discussion. 
The  order  appealed  from  is  affirmed. 

We  concur:    TEMPLE,  J.;  HBNSHAW.  J. 


MORRISON  T.  McAVOY  et  aL  (8.  F.  2,620.) 
(Supreme  Court  of  California.    Oct  30,  IMK.) 

inrniCIPAL   C0RP0RATION3-ORDINANCB8— 

STRBETS— OBSTRUCTIONS— LANDLORD 

AND  TENANT— LIABILITT. 

1.  A  city  ordinauce  provided  that  no  penon 
should  obBtmct  auy  sidewalk  so  a*  to  interfere 
with  its  conveDient  use,  and  that  every  one 
should  keep  arouud  every  flight  of  stairs  de- 
scending from  the  sidewalk  to  the  basement  a 
fence  or  railing  at  least  tno  feet  hitch.  HM, 
that  where  the  owner  of  a  building  nad  made 
au  opening  in  the  sidewalk,  with  stairs  running 
to  the  cellar,  the  opening  being  provided  with 
iron  doors  that  constituted  part  of  the  side- 
walk wheo  closed,  a  ose  by  the  tenant  of  the 
opening  and  doors  so  as  to  violate  the  ordi- 
nance, rendered  only  the  tenant  liable,  and  not 
the  landlord. 

2.  An  opening  in  a  sidewalk  with  stairs  lead- 
ins:  to  the  cellar,  the  doors  forming  part  of  the 
sidewalk  when  closed,  and  the  sides  of  the 
doors  affording  a  protection  when  open,  was 
not  a  violation  of  the  ordinance. 

Commissionera'  decision.  Department  1. 
Appeal  from  superior  court  AiawM^w  coun- 
ty; F.  B.  Ogden,  Judge. 

Action  by  Georgie  Morrison  against  J.  C 
McAvoy  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    AflSrmed. 

Fred  W.  Fry  and  Edward  A.  Holman,  for 
appellant  Fitzgerald  &  Abbott  and  John- 
son &'Shaw,  for  respondents. 

CHIPMAN,  C.  A  demurrer  was  siutalned 
to  plaintiff's  third  amended  complaint  and, 
plaintiff  declining  to  further  amend.  Judg- 
ment passed  for  defendants,  from  whicb 
plaintiff  appeals.  The  demurrer  was  by  two 
of  the  defendants,  but  seems  to  haye  been 
treated  by  coimsel  and  the  court  as  filed  In 
behalf  of  all  the  defendants,  and  we  will  ao 
treat  it 

The  complaint  alleges  that  defendant  Blet- 
ta  Brown  was  the  owner  and  the  other  de- 
fendants were  tenants  of  the  premises,  sit- 
uated in  the  city  of  Oakland,  where  the  al- 
leged injury  occurred;  that  an  ordinance  of 
said   city   provided   Uiat    "no   person    shall 

•  •  •  80  occupy  or  obstruct  any  side- 
walks as  to  interfere  with  the  convenient 
use  of  the  same  by  all  passengers";  also 
that  *^Tery  person  shall  keep  around  every 

*  *  *  flight  of  stairs  descending  from  the 
sidewalk  to  the  basement  owned  or  occupied 
by  him,  a  fence  or  railing  at  least  three  feet 
high."  It  is  aUeged  that  in  18G2  said  Brown 
leased  the  premises  to  one  M.  Beaudry,  now 
deceased,  and  defendant  Q.  Peladeau,  for  a 
term  of  six  years;  that  at  the  time  said 
Brown  so  leased  said  lot  she  "maintained 
without    any    license^ci  b'^  ^OO^emeath 
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the  sidewalk  which  Is  In  front  of  said  prem- 
ises, •  •  •  an  unauthorized  and  unpro- 
tected ezcavatlon,  and  also  an  unauthorized 
and  unprotected  opening  thereto,  with  doors 
to  said  oi)enIng  about  sixteen  Inches  In 
height  when  opened,  and  which  are  fitted  to 
and  usually  cover  said  opening  and  form 
part  of  said  sidewalk,  •  •  •  and  which 
opening  •  •  •  has  an  unauthorized  flight 
of  stairs  •  •  •  leading  Into  said  cellar 
underneath  said  premises,  and  which  said 
doors,  •  •  •  when  opened,  and  which 
said  excavation  and  opening  thereto  and  said 
flight  of  stairs,  each,  and  all  constituted  an 
Impediment  *  *  *  In,  under,  upon,  and 
oter  said  sidewalk."  contrary  to  said  ordi- 
nance; that  "said  cellar,  doors,  and  openhtg 
and  flight  of  stairs  were  used  for  ordinary 
business  purposes";  that  said  "Brown  never 
fnmlshed  any  other  means  of  access  to  said 
cellar,  and  never  provided  any  guard,  •  •  • 
or  protection  whatsoever  against  accidents, 
or  any  fence  or  railing  •  •  •  about 
said"  opening,  and  said  "opening,  doors,  and 
flight  of  stairs  each  and  all  constituted  and 
caused  at  all  times  herein  mentioned  an  un- 
authorized trap,  obstruction,  and  nuisance 
upon.  In,  and  under  said  sidewalk";  that 
when  the  said  Brown  so  leased  said  premises 
f>he  well  knew  the  condition  of  the  said  open- 
ing, etc.,  as  above  described,  and  she  receiv- 
ed rent  for  said  premises  at  all  said  times 
in  their  then  condition;  that  defendant  Hugh 
B.  UcAvoy  was  appointed  admhilstrator  of 
the  estate  of  said  Beaudry,  deceased.  In 
1895;  that  said  defendants  Hugh  McAvoy, 
as  administrator,  and  said  Peladeau,  wrong- 
fully sublet  a  portion  of  the  flrst  floor  of  said 
premises  and  the  said  cellar  with  Its  said 
approaches,  for  the  month  of  October,  1897, 
to  their  codefendant,  J.  0.  McAvoy;  that 
when  said  administrator  and  said  Pe!ad  au 
so  rented  said  premises  for  the  month  of  Oc- 
tober, 1897,  they  knew  the  said  condition  of 
said  cellar,  door,  and  stairway,  and  knew 
that  they  constituted  a  nuisance,  but  did  not 
furnish  any  fence,  rallhig,  or  guard,  or  pro- 
tection around  said  openhig  and  stairs,  or 
any  other  means  of  access  to  said  cellar,  and 
they  received  rental  for  the  use  thereof.  It 
to  then  alleged  that  defendant  J.  0.  McAvoy 
"maintained  and  used  said  unauthorized  and 
unprotected  flight  of  stairs,  excavation,  aird 
opening  with  said  doors.  In  the  same  condi- 
tion in  which  they  were  so  originally  leased 
to  him";  that  on  October  27,  1807,  each  and 
all  said  defendants  "permitted  the  said  doors 
to  be  opened  and  raised  from  the  position  in 
which  they  were  kept  while  forming  a  part 
at  said  sidewalk,  and  carelessly  and  negli- 
gently suffered  •  •  •  said  doors  to  r^ 
main  opened  and  raised,  and  said  flight  of 
stairs  *  *  *  to  remain  uncovered  with- 
out any  guard,  fence,  railing,  barricade,  or 
protection  whatever,"  and  plaintiff,  during 
the  daytime  of  said  day,  while  'Varefully 
traveling  along  said  •  •  •  sidewalk, 
*    *    *    and  while  wholly  unaware  of  said 


obstruction.  •  •  •  with  said  doors  raised 
In  said  sidewalk,  •  •  •  was,  without 
fault  or  negligence  on  her  part,  •  •  • 
precipitated  Into  •  •  •  aald  •  •  •  open- 
ing •  •  •  and  down  said  flight  of  stairs 
and  Into  said  cellar,"  and  was  thereby  In- 
jured. 

The  demurrer  to  on  several  grounds:  (l) 
That  Hugh  McAvoy  is  Improperly  joined  as 
a  defendant,  although  It  appears  from  the 
complaint  that  he  Individually  was  not  a  ten- 
ant, and  the  only  interest  he  had  was  as  nd- 
ministrator  of  Beaudry,  deceased.  (2}  Mis- 
joinder also  as  to  J.  G.  McAvoy,  although 
he  was  the  surrivlng  partner  of  Beaudry  ^ 
McAvoy,  and  as  such  surviving  partner  was 
engaged  In  winding  up  the  partnership  busi- 
ness, and  the  accident  happened  after  Beati- 
dry's  death.  (3)  That  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  any  one  or  all  of  the  dtfend- 
ants.  (4)  The  complaint  Is  uncertain  In  sev- 
eral particulars,  and  especially  It  does  not 
appear  how  the  doors  could  be  open  and  the 
opening  unguarded,  and  the  doors  constitute 
an  obstruction  over  the  sidewalk,  or  Interfere 
with  Its  safe  use,  or  how  the  doors  were  In 
disregard  of  plalntlCTs  safety.  It  does  not 
appear  whether  the  doors  or  the  opening  con- 
stituted the  Impediment;  nor  does  it  appear 
whether  plaintiff  was  Injured  by  reason  of 
the  doors  or  the  opening,  "or  whether  she 
stumbled  over  the  doors  Into  the  opening,  or 
simply  stepped  Into  the  openhig  without 
touching  the  doors."  It  does  not  appear  how 
plaintiff.  In  the  daytime,  while  carefully  trav- 
eling over  the  sidewalk,  was  unaware  of  said 
doors,  or  opening,  or  stairs,  or  whether  she 
did  not  see  them,  or  was  unfamiliar  with  the 
premises. 

As  to  defendants  Brown,  Hugh  McAvoy, 
and  Peladeau,  the  complaint  falto  to  show 
any  liability.  The  Iron  doors  appear  not  to 
have  been  an  obstruction  when  closed,  and 
no  defect  In  the  manner  of  their  construction 
Is  alleged,  and  It  to  averred  that  they  con- 
stituted part  of  the  pavement  when  closed. 
Such  doors,  as  means  of  Ingress  and  egress 
to  and  from  the  basement  of  buildings  In 
towns  and  cities,  are  not  nnusual,  and  do 
not  constitute  a  nuisance  per  se,  and  are  not 
forbidden  by  the  ordinance  pleaded.  It  to 
the  failure  to  properly  use  the  doors  that 
Introduces  the  element  of  danger,  and  for 
this  Improper  use  the  tenant  In  possession 
alone  to  liable.  If  the  complaint  shows  that 
the  tenant,  J.  0.  McAvoy,  failed  to  protect 
the  opening  when  the  doors  were  open,  he 
alone  must  answer  the  consequences.  The 
principles  governing  such  cases  were  fully 
discussed  in  Rider  v.  Clark.  132  CaL  382,  04 
Pac.  564. 

The  first  part  of  the  ordinance  above  quot- 
ed was  not  infringed  by  the  construction  of 
the  doors,  for  they  formed  part  of  the  side- 
walk, and  were  safe  when  closed,  so  far  as 
to  alleged.  The  second  portion  of  the  ordi- 
nance refers  to  open  stairways  as  thejDSiC 
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sometimes  oonstructed  next  to  the  building, 
or  next  to  the  curb,  and  where  the  protection 
around  the  stalra  la  by  a  railing;  in  'niiich 
case  the  protection  or  railing  must  be  three 
feet  high,  and  is  permanent,  and  is  the  only 
protection  required.  The  Iron  door  openings 
In  the  present  case  are  entirely  different,  and 
the  usual  protection  to  pedestrians  are  the 
sides  of  the  door,  as  was  the  case  of  Rider 
V.  Clark.  The  complaint  seems  to  proceed 
upon  the  theory  that  the  opening,  with  the 
doors,  the  stairs,  and  the  cellar,  were  all  un- 
authorized, and  in  ylolatlon  of  the  ordinance, 
and  together  constituted  a  nuisance.  There 
Is  nothing  to  show  that  the  use  of  the  base- 
ment by  these  means  was  unauthorized,  ex- 
cept the  ordinance,  and  this  does  not  go  so 
far.  Indeed,  it  impliedly  permits  access  to 
the  basement  of  buildings  from  the  sidewalk 
by  means  of  stairs.  When  the  accident  oc- 
curred, the  doors  were  open,  and,  as  near  as 
we  can  understand  the  complaint,  the  plead- 
er left  us  ground  to  assume  that  he  intended 
to  allege  that  the  doors  were  standing  up- 
right, nnd  offered  an  impediment  16  Inches 
high  to  protect  and  warn  persons  passing 
along  the  sidewalk.  Tlie  complaint  does  not 
show  how  long  these  doors  were,  or  how 
much  space  tbey  occupied.  If  there  had  been 
a  distinct  allegation— which  there  is  not— that 
tlie  sides  of  the  door  were  not  high  enough 
to  offer  reasonable  protection  to  footmen  in 
the  daytime,  or  had  alleged  clearly  that  the 
doors  were  opened  out  and  laid  flat  on  the 
pavement,  offering  no  protection,  there 'would 
have  been  a  different  case  presented.  The 
complaint,  as  we  have  said,  seems  to  rest  oa 
the  assumption  that  the  only  right  defend- 
ants had  was  to  make  an  (^enlng  for  a  stair- 
way and  provide  a  fence  or  railing  around 
such  opening  three  feet  high.  The  ordinance 
Justifies  no  such  position. 

Plaintiff  might  have  presented  the  distinct 
issue,  on  which  She  would  have  the  right  to 
be  heard,  that  the  iron  doors,  when  open  and 
standing  upright,  was  a  negligent  and  dan- 
gerous use  made  of  the  opening  to  the  base- 
ment, iiTespectlve  of  the  ordinance.  She 
evdded  this  issue,  and  relied  on  the  prohibi- 
tions of  tlie  ordinance,  which,  as  we  have 
seen,  does  not  cover  her  case. 

The  Judgment  should  be  afflrmed. 

We  concur:    GRAY,  C;   HAYNES,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


FINK  T.  FINK.     (S.  F.  2.482.) 
(Supreme  Court  of  Califoniia.     Nov.  7,  1802.) 

DIV0I!C'--FIND1.N'0S— CONCLl'SIONS    OP   LAW— 
DKBKKTION— STATUTES— CONSTRUCTION. 

1.  A  linding  in  divorce  that  plaintiff  had 
been  f^iiilt.v  of  willful  desertlou  is  a  conclusion 
of  liiw,  uut  a  finding  of  fact. 


2.  Civ.  Code,  I  96.  provides  that  perristent 
refusal  to  have  reasonnlile  matrimonial  inter- 
course as  husband  or  wife,  wheu  physical  cnn- 
dition  does  not  make  such  refusal  reasonaKy 
necessary,  or  the  refusal  of  either  party  to 
dwell  in  the  same  house  with  the  other  part.v. 
wheu  there  is  no  just  cause  for  snch  refusal. 
is  desertion.  Held,  that  the  qualifying  clause, 
"wheu  there  is  no  jnst  cause  for  snch  refusal," 
applies  ecjually  to  the  first  refosal  mentioDed 
and  to  the  latter. 

3.  In  divorce  the  court  foimd  the  allegations 
of  the  complaint  as  to  extreme  cruelty  to  be 
true,  but  that  plaintiff  had  refused  matrimonial 
intercourse  and  had  been  guilty  of  desertion, 
within  Civ.  Code,  i  96,  and  denied  divorce, 
without  findiug  that  there  was  "no  jnst  cause 
for  such  refusal."  Held,  that  the  finding  was 
insufficient  to  justify  the  conclusion,  nor  could 
the  court  on  apipeal  say  that  the  finding  as  to 
cruelty  was  a  finding  of  canse  for  plaintiff's 
conduct. 

Commissioners'  decision.  Department  I. 
Appeal  from  superior  court,  Alameda  coxut- 
ty;   8.  P.  Hall,  Judge. 

Suit  by  Mary  B.  Fink  against  Alonzo  W. 
Fink.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Reversed. 

Henry  McPlke,  for  appellant.  Reed  & 
Nusbaumer  and  A.  L.  Frick.  for  respondent 

SMITH,  C  This  Is  a  suit  for  divorce  by 
the  wife  on  the  ground  of  extreme  cruelty. 
The  answer,  by  way  of  recrimination,  alleges 
extreme  cruelty  on  the  part  of  the  wife,  and 
also  desertion,  as  defined  in  section  96  of 
the  avll  Code.  The  court  finds  all  the  alle- 
gations of  the  complaint  to  be  true,  and 
that  none  of  the  allegations  of  the  answer 
are  true,  "except  as  to"  the  defense  of  deso'- 
tlon,  as  to  which  It  is  found.  In  effect  that 
for  more  than  one  year  Immediately  preced- 
ing the  suit  the  plaintiff  refused  to  have 
matrimonial  intercourse  with  the  defendant 
and  that  the  refusal  was  not  on  account  of 
health  or  physical  condition  of  either  party, 
nor  was  it  reasonably  necessary  on  such  ac- 
count; and  as  conclusion  of  law  the  court 
finds  "that  the  plaintiff  has  been  guilty  of 
willful  desertion  of  the  defendant."  Judg- 
ment was  accordingly  entered  denying  the 
plaintiff  a  divorce,  and  the  plaintiff  appeals 
from  the  Judgment. 

One  of  the  grounds  urged  for  reversal  i* 
the  Insufllciency  of  the  evidence  to  Justify 
the  finding  of  "willful  desertion";  but  we 
do  not  perceive  there  Is  any  such  finding. 
The  supposed  finding  is  merely  a  legal  con- 
clusion from  the  specific  facts  found,  as  to 
which  there  is  no  specification.  The  ques- 
tion involved  is,  therefore,  as  to  the  aufflcien- 
cy  of  the  specific  facts  found  on  the  issue 
of  desertion  to  Justify  the  conclusion  Inferred 
from  them  by  the  court.  With  regard  to  this, 
we  are  of  the  opinion  that  the  qualifying 
clause  in  section  96  of  the  Civil  Code  (read- 
ing, "when  there  is  no  Just  cause  for  such 
refusal")  etiually  applies  to  either  of  the  re- 
fusals therein  specified.  The  language  of  the 
section  is,  indeed,  in  this  respect  ambiguous, 
or  rather  amphibolous;  but  the  reason  of  the 
qualification  applies  equally  to  both  of  the 
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casea  provided  for  in  tbe  statute,  and  the 
maxim  applies:  "Idem  ratio  idem  lex."  The 
finding  must,  therefore,  be  regarded  aa  in- 
sofflcient. 

Nor  can  we  say,  as  matter  of  law,  that 
tiie  finding  of  extreme  cruelty  can  be  regard- 
ed as  in  effect  finding  that  there  was  Just 
cause  for  tbe  plaintiff's  conduct  The  court 
took  a  different  view,  and  may  have  been 
JasUfled  in  doing  so.  Bxtreme  cruelty— or. 
Indeed,  conduct  less  reprel^nslble— would, 
doubtless,  have  been  a  suflScient  Justification 
to  the  plaintiff,  bad  it  been  in  fact  the  cause 
of  her  conduct  But  In  the  absence  of  any 
finding  on  the  point  and  of  the  contrary  con- 
clusion reached  by  the  court  we  cannot  as- 
sume that  It  was,  in  fact  the  cause.  Tbe 
Judgment  should,  therefore,  be  reversed  for 
lack  of  a  sufficient  finding  on  tbe  issue  of 
desertion. 

We  advise  that  the  Judgment  be  reversed, 
and  the  cause  remanded  for  new  trial. 

We  concnr:    GRAY,   a;    CX)OPER,  a 

PER  CDRIAM.  For  the  reasons  given  In 
tbe  foregoing  opinion,  tbe  Judgment  is  re- 
versed, and  tbe  cause  remanded  for  new 
trial. 


BTEINHART  v.  SUPERIOR  COURT  OF 
MENDOCINO  COUNTY.    (S.  F.  8,286.) 

^Snpreme  Conrt  of  California.    Nov.  8.  1002.) 

OONDBUNATION  OF  RIGHT  OF  WAT-COHPBN- 

BATION— TBUPORART  P0SSBS8I0N— 

CONSTITUTIONAL  1.AW. 

1.  Code  Civ.  Proc.  {  12&1,  provides  that  dur- 
ing condemnation  proceedings  the  plaiutiff  may 
obtain  an  order  to  take  possession  of  the  prop- 
erty by  paying  into  conrt  sufficient  money  to 
compensate  tbe  defendant  for  the  land  If  even- 
tually coudemued,  or  for  damages  If  It  is  not 
condemned.  Const  art  1,  i  14,  provides  that 
private  property  shall  not  be  taken  for  pnbiic 
use  without  just  compensation  having  first  l>een 
made  to  or  paid  into  conrt  "for  the  owner." 
IJeld,  that  the  statute  is  unconstitatlonal,  since 
the  money  cannot  be  considered  as  "firsr'  paid 
into  conrt  "for  the  owner"  unless  he  can  take 
it,  and.  if  the  condemnation  proceedings  should 
fail,  the  money  would  be  only  a  security  for  his 
damafces.  not  available  by  nim  nntil  judicially 
determined. 

2.  Tbe  second  clause  of  Const,  art.  1,  §  14, 
providinfc  that  no  right  of  way  shall  be  appro- 
priated for  any  private  corporation  until  full 
compensation  be  nrst  made  and  paid  Into  court 
for  the  owner,  is  violated  by  Code  Civ.  Proc.  I 
1254,  antborizing  an  order  for  a  railway  com- 
inuy  to  enter  into  possession  of  land  during 
proceedings  seeking  to  condemn  it  for  a  right  of 
way. 

3.  The  second  clanse  of  the  article  Is  not  in 
conflict  with  Const.  U.  S.  Amend.  14,  since  the 
limitations  in  regard  to  legislation  granting  the 
right  to  private  corporations  must  apply  as  well 
to  ail  other  persons. 

In  banc.  Appeal  from  superior  court  Men- 
docino county;  J.  M.  Mannon.  Judge. 

Application  by  Ignatz  Stolnhart  for  a  writ 
of  prohibition  to  prevent  tbe  superior  court  of 
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Meudocino  county  from  making  a  certain  or- 
der In  condemnation  proceedings.  Writ  grant- 
ed. 

Sullivan  &  Sullivan,  E.  A.  Bridgford,  and 
T.  J.  Roach,  for  appellant  Seawell  &  Pem- 
berton  and  W.  W.  Cope,  for  respondent 

TEMPLE,  J.  This  is  an  application  for  a 
writ  of  prohibition  to  prevent  the  respondoit 
from  making  an  order  in  a  condemnation  salt 
for  a  right  of  way  at  the  instance  and  for  the 
Albion  Sontheastem  Railway  Company,  a 
corporation,  putting  such  corporation  in  poEh 
session  of  certain  lands  of  petitioner  during 
the  pendency  of  tbe  proceeding,  and  before 
tbe  value  of  the  land  sought  to  be  taken  has 
been  ascertained.  The  order  is  sought  pur- 
suant to -section  1254  of  the  Code  of  Civil 
Procedure,  and,  waiving  some  question  as  to 
whether  tbe  land  sought  to  be  condemned  ia 
sufficiently  described  in  tbe  petition.  It  may 
be  assumed  that  tbe  Code  provisions  have 
been  followed.  The  main  question  is  wheth- 
er tbe  section  authorizing  the  court  to  make 
an  order  that  such  plaintiff  may  "take  pos- 
session of  and  use  the  land  and  premises 
sought  to  be  condemned,  during  tbe  pendency 
and  until  the  final  conclusion  of  the  proceed- 
ings brought  to  condemn,"  is  constitutional. 
To  obtain  such  order,  the  plaintiff  must  pay 
Into  court  "or  give  security  for  the  payment 
thereof,  to  be  approved  by  tbe  Judge  of  euch 
court"  sufficient  money  to  compensate  the 
defendant  in  case  the  land  is  finally  taken, 
or  for  damages  if  for  any  reason  the  land  I>e 
not  taken.  Tbe  defendant  may  apply  to  tbe 
court  for  the  money,  but  a  payment  is  deem- 
ed an  abandonment  of  all  defenses  except  the 
claim  for  greater  compensation.  In  tiie  na- 
ture of  things,  this  provision  for  payment 
cannot  apply  to  tbe  claim  of  a  defendant  for 
unliquidated  damages  for  tbe  value  of  tbe 
use  of  tbe  land,  and  damages  thereto,  if  tbe 
land  be  not  finally  taken.  As  to  such  claim, 
the  money  is  not  paid  into  court  for  tbe  de- 
fendant but  as  security  only.  It  is  further 
provided  that  the  deposit  shall  be  at  tbe  risk 
of  plaintiff  until  the  court  finally  awards  the 
money  to  the  defendant  and  the  clerk  and 
his  sureties  shall  be  liable  therefor.  In  tbe 
former  constitution  the  entire  provision  upon 
this  subject  was  in  these  words:  "Nor  shall 
private  property  be  taken  for  public  use  with- 
out Just  compensation."  In  18G1  an  act  was 
passed  which  contained  provisions  somewhat 
similar  to  section  1254  of  the  Code  of  Civil 
Procedure.  In  1866  tbe  Western  Pacific  Rail- 
road Company  commenced  proceedings  under 
the  statute  to  condemn  lands  for  a  right  of 
way  through  lands  owned  by  Bernard  C. 
Fox.  At  tbe  commencement  of  the  proceed- 
ing the  railroad  company  filed  a  bond,  as  re- 
quired by  the  act  and  obtained  an  order  au- 
thorizing It  to  take  possession,  and  to  con- 
tinue in  possession  i>ending  the  proceeding. 
It  took  possession,  and  made  the  usual  exca- 
vations and  fills  upon  the  land.    Tbe  £^ 
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ceeding  was  carried  to  a  conclusion,  and  final 
Judgment  of  condemnation  entered.  But  be- 
fore final  Judgment  a  suit  was  commenced 
against  the  railroad  company  for  damages. 
The  defendant  Justified  under  the  order  per- 
mitting It  to  take  and  bold  possession.  On 
appeal  an  elaborate  opinion  was  handed 
down  by  Sanderson,  J.,  and  another  by  Saw- 
yer, J.  Several  previous  cases  are  summarily 
disposed  of  In  the  opinion.  For  Instance,  in 
Oily  of  San  Francisco  v.  Scott,  4  Oal.  114, 
the  court  held  that  compensation  mxist  be 
made  before  the  citizen  can  be  devested  of 
bis  rights.  "It  is  not  sufficient  that  the  law 
points  out  the  mode  by  which  damage  may  be 
ascertained,  and  iHrovides  the  party  wlUi  a 
remedy  to  enforce  his  right  No  such  obli- 
gation can  be  Imposed  upon  him.  He  Is  en- 
titled to  the  damages  which  he  has  eustalned, 
without  resorting  to  a  legal  tribunal  to  en- 
force payment."  This,  It  Is  said,  means  only 
that  the  damages  mnst  be  paid  before  title 
will  pass.  Of  course.  It  will  be  convenient 
for  the  person  seeking  to  condemn  to  post- 
pone that  time  Indefinitely,  If  in  the  mean- 
time he  can  have  the  use  of  the  property. 
These  propositions  seem  to  be  advanced  and 
maintained  In  that  case:  (1)  The  constitu- 
tion does  not  regube  payment  before  the  tak- 
ing, but  only  that  It  should  be  provided  and 
made  certain  without  unreasonable  delay  or 
expense  to  the  prop«rty  owner;  (2)  the  court 
may,  on  the  terms  of  the  statute,  anthorlze 
the  party  seeking  to  condemn  to  take  Imme- 
diate possession,  and  to  use  the  property 
pending  the  proceeding,  and  such  possession 
does  not  constitute  a  taking  within  the  mean- 
ing of  the  constitution;  and,  conversely,  title 
will  not  pass  until  payment  is  made.  As  far 
as  the  present  inquiry  is  concerned,  the  most 
Important  proposition  is  that  taking  posses- 
sion and  using  the  property  during  the  pend- 
ency of  the  proceeding  is  not  a  taking,  with- 
in the  meaning  of  the  constitution.  There 
was  much  more  plausibility  in  the  contenUon 
that,  as  the  constitution  then  was,  compen- 
sation need  not  be  actually  paid  In  advance. 
The  more  important  proposition  was  over- 
ruled in  Davis  V.  Railroad  Co.,  47  Cal.  617. 
The  court  uses  the  following  language:  "The 
occupation  of  land  by  a  corporation,  for  its 
own  purposes,  pending  the  proceedings  for 
condemnation.  Is  a  taking  of  the  property, 
within  the  meaning  of  the  constitution;  and, 
aa  the  bond  does  not  cover  such  taking, 
the  section  of  the  statute  under  consideration 
Is  void."  A  lengthy  opinion  was  rendered  by 
Mr.  Justice  Crockett,  and  the  case  of  Fox  v. 
Railroad  Co.,  81  Cal.  538,  Is  referred  to,  and 
confessedly  modified.  The  same  doctrine 
was  declared  in  Waterworks  v.  Sharpstein, 
50  Cal.  284;  Sanborn  r.  Belden,  51  Cal.  266; 
VUhac  r.  Railroad  Co.,  53  Cal.  208.  At  the 
Mme  the  present  constitution  was  adopted  (In 
1870),  the  law  as  declared  by  the  supreme 
court  was  as  follows:  The  possession  and 
use  in  terms  authorized  by  the  statute,  before 
compensation  had  been  made  and  while  the 


proceeding  was  pending.  Is  a  taking,  within 
the  meaning  of  the  constitution;  but  the  re- 
quirement of  the  former  ctxistitutlon,  which 
only  provided  that  private  property  should 
not  be  taken  for  public  use  without  Just  com- 
pensation, was  satisfied  by  a  provision  which 
Insured  the  payment  on  reasonable  terms  as 
to  delay  and  difficulty  in  the  enforcemept  of 
the  right.  Viewed  in  the  light  of  these  facts, 
the  change  made  in  the  language  by  the  new 
constitution  becomes  significant.  The  follow- 
ing Italicized  words  were  added,  and  no  other 
change  was  made  In  the  general  provision: 
"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion having  been  first  made  to  or  paid  into 
court  for  the  oumer."  The  purpose  of  the 
amendment  Is  perfectly  obvious.  If  the  pre- 
liminary possession  during  the  poidency  of 
the  proceeding  is  a  taking,  within  the  mean- 
ing of  the  constitution,  It  cannot  be  author- 
ized until  the  damage  resulting  therefrom 
has  Iieen  Judicially  determined,  and  the 
amount  has  been  paid  or  tend»ed  to  the 
owner.  This  matter  was  discussed  in  tlie 
case  of  Cobum  v.  Townsend,  103  Cal.  233,  37 
Pac.  202,  by  Mr.  Justice  McFarland,  who 
came  to  the  conclusion  here  reached,  but  be 
secured  only  a  limited  concxurence.  The 
case  of  Waterworks  ▼.  Drlnkhonse,  95  OaL 
220,  30  Pac.  218,  Is  relied  upon  as  authority 
fw  the  proposition  that  section  1254  of  the 
Code  of  Civil  Procedure  is  valid  and  in  ac- 
cordance with  the  constitution.  That  case 
really  involved  tbe  use  of  the  discretion  of 
the  court  under  section  957  of  the  Code  of 
Civil  Procedure.  The  remarks  made,  bow- 
ever,  may  be  considered  as  favorable  to  re- 
spondent here.  Perhaps  there  it  is  true  tbe 
money  was  paid  into  court  for  the  owner. 
Tbe  amount  had  been  determined  by  a  valid 
Judgment,  which  had  been  fully  executed  by 
paying  the  money  into  court  for  the  defend- 
ant, and  plaintlS  liad  t>een  put  into  posses- 
sion under  the  Judgment.  Afterwards  it  'wras 
reversed  on  appeaL 

I  do  not  agree  to  the  proposition  that  oc»n- 
pensatlon  Is  made  to  the  owner  by  paying 
Into  court  a  sum  of  money  befwe  the  dam- 
age has  been  Judicially  determined,  and 
when  the  i»x>perty  owner  cannot  take  tbe 
money.  Surely,  he  is  not  compensated  Dntil 
he  may  take  the  money;  It  Is  not  paid  Into 
court  for  him  until  he  can  take  it  In  tbe 
Spring  Valley  Case  be  might  have  taken. 
Here  he  could  not,  and  therefore  compensa- 
tion in  such  a  case  is  not  first  made.  Sut 
this  case  comes  within  the  purview  of  tbe 
second  clause  of  section  14  of  article  1  of  tbe 
constitution.  It  is  to  condemn  a  right  of 
way  which  cannot  be  appropriated  until  full 
compensation  therefor  be  made  in  money,  or 
ascertained  and  paid  Into  court  for  the  o-wn- 
er;  and  this  compensation  must  be  ascertain- 
ed by  a  Jury,  unless  a  Jury  is  waived  as  in 
other  cases.  These  requirements  have  not 
been  complied  with,  and  could  not  be.  To 
hold  that  possession  of  land  nuts^beygiven  to 
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a  person  seekfaig  to  acquire  a  right  of  way 
by  condemnation,  during  tbe  pendency  of  the 
proceeding,  and  before  the  amount  of  com- 
pensation has  been  determined  and  paid  to 
the  owner,  or  into  court  for  blm,  would  be 
to  bold  that  this  so-called  temporary  posses- 
sion Is  not  a  taking  of  private  property  for  a 
public  use.  But  both  on  authority  and  rea- 
son it  is  so. 

These  proTlslons  are  not  in  conflict  with 
the  fourteenth  amendment  of  the  federal  con- 
stitntlon.  All  these  provisions  are  but  limi- 
tations upon  the  power  of  the  legislature. 
They  do  not  require  the  passage  of  any  laws 
upon  the  subject,  but  state  the  conditions  ud- 
on  which  the  legislature  may  authorize  the 
taking  of  private  property  for  public  use.  If 
capable  of  two  constructions,  one  of  which 
would  cause  a  conflict  with  the  federal  con- 
stitution, the  other  must  be  adopted.  Con- 
strued with  the  fourteenth  amendment,  it 
would  seem  that  the  condition  which  the  con- 
BtltutiiHi  expressly  Imposes  upon  the  legisla- 
ture, in  granting  the  right  to  private  cor- 
porations to  acquire  a  right  of  way  under  the 
power  of  eminent  domain,  must  apply  to  all 
other  persons. 

Wherefore,  It  is  considered  now  here  that 
the  said  court  and  the  Honorable  J.  H.  Man- 
non,  Judge  thereof,  be  restrained  and  pro- 
hibited from  making  said  or  any  order  au- 
thorizing said  corporation  to  take  possession 
or  to  use  said  land,  or  any  of  it,  during  the 
pendency  of  the  i^oceeding  to  condemn  and 
acqabre  a  right  in  and  over  the  same,  or  any 
part  thereof,  until  final  Judgment  shall  be 
rendered  In  said  proceeding,  and  the  legal 
title  to  said  right  and  easement  shall  pass  as 
provided  In  the  statute. 

We  concur:  BEATTY,  C.  J.;  HAKRXSON, 
J.;  VANDYKE,  J. 


MILES  T.  MILES. 
(Snpreme  Coort  of  Kansas.    Not.  8,  1902.) 

DIVORCB— CAKE  OP  CHILDRBN— AUTHORITY 
OP  COURT. 

1.  Under  the  provisions  of  section  645  of  the 
Code  of  Civil  Procedure  (section  6138,  Gen.  St. 
1901),  the  court  retains  tlie  right  at  any  time 
upon  its  own  motion,  or  the  su!:gestion  of  any 
one  interested,  to  make  such  reasonable  order 
as  may  be  necessary  upon  either  or  both  of  the 
parties  to  a  divorce  action  to  provide  for  the 
guardianship,  custody,  support,  and  education 
of  their  minor  children,  and  such  orders  may 
from  time  to  time  be  changed.  Such  right  ex- 
ists independently  of  the  provisions  of  section 
6<iS  of  the  Code  of  Civil  Procedure  (section 
5054.  Gen.  St.  1901). 

(Syllabus  by  the  Court) 

In  banc  Error  from  district  court,  Cow- 
ley county;  W.  T.  McBride,  Judge. 

Action  by  Ora  B.  Miles  agnlnst  Henry 
Miles  for  divorce.  Decree  granted.  Motion 
by  plaintiff  for  modification  as  to  the  portion 
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of  the  decree  relating  to  the  support  of  tb« 
children.  From  an  order  grautiug  tbe  mo* 
tlon,  defendant  brings  error.    Afllrmed. 

Hackney  &  Lafferty  and  J.  E.  Torrance, 
for  plaintiff  In  error.  J.  Mack  Love,  for  d» 
tendant  in  error. 

GUNNING  HAM,  .T.  The  parties  to  tills  ac- 
tion were  divorced  upon  the  petition  cf  the 
wife.  She  was  granted  alimony  in  accord- 
ance with  their  agreement,  which  Included 
the  payment  of  $1,500  in  cash.  She  was  also 
awarded  the  "custody,  keeping,  and  mainte- 
nance" of  tbe  three  minor  children  of  tbe 
parties.  About  two  years  after  tbe  docree 
in  the  divorce  proceeding  was  entereti,  the 
divorced  wife  filed  her  motion  In  the  same 
case,  asking  that  the  decree  theretofore 
granted  be  modified,  and  that  the  defendant 
be  required  to  pay  to  the  plaintiff  toward  the 
support,  education,  and  maintenance  of  the 
three  minor  children  during  their  minority 
such  sums  as  to  the  court  might  seem  Just 
and  equitable;  the  motion  containing  various 
reasons  why  such  order  should  be  made. 
Upon  the  hearing  of  this  motion,  plaintiff 
In  error,  by  objection  to  the  Introduction  of 
evidence,  raised  the  question  of  the  Jurisdic- 
tion of  the  court  to  hear  It,  for  the  reason 
tiiat  the  matter  had  been  fully  adjudicated, 
and  for  the  further  reason  that,  if  the  prior 
Judgment  was  to  be  opened,  It  must  be  done 
by  petition  for  that  purpose,  as  provided  for 
in  section  SG8  of  the  Code  of  Civil  Proced- 
ure (section  5034,  Gen.  St.  1001),  and  not  by 
motion  In  the  original  case.  These  objec- 
tions were  overruled,  and  the  court,  after 
hearing  the  evidence,  entered  an  order  re- 
quiring the  plaintiff  in  error  to  contribute  to 
the  support,  maintenance,  and  education  of 
the  minor  children  of  the  parties  by  the  pay- 
ment to  the  defendant  in  error  of  the  sum 
of  ^50  per  quarter. 

It  is  now  insisted  that  this  motion  was  for 
the  purpose  of  modifying  tbe  Judgment  ren- 
dered in  the  divorce  proceeding,  and  that, 
therefore,  the  court's  Jurisdiction,  it  it  had 
any,  must  be  found  in  said  section  568,  0>de 
Civ.  Proc.,  and  must  be  invoked  as  therein 
provided.  While  the  prayer  of  the  mot'on 
was  that  the  Judgment  be  modified,  we  find 
from  the  entire  motion  the  object  thereof 
was  only' to  have  provision  made  for  the  sup- 
port, maintenance,  and  education  of  tbe  mi- 
nor children.  This  was  not  a  modification 
of  the  original  Judgment  That  judgment 
decreed  the  divorce  of  the  parties,  contained 
a  Judicial  ratification  of  the  agreement  which 
they  bad  made  for  alimony  to  be  paid  to  the 
wife,  and  directed  that  the  care,  custodf, 
and  control  of  the  minor  children  be  commit- 
ted to  the  mother.  It  in  no  way  otherwise 
provided  for  the  maintenance  and  education 
of  the  children.  By  section  645  of  the  Code 
of  avil  Procedure  (section  5138,  Gen.  St 
1001),  It  is  expressly  provided:  "When  a  di- 
vorce is  granted  the  court  shall  -make  nro^l- 
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slon  for  gruardlanahlp,  custody,  support  and 
education  of  the  minor  children  of  the  mar- 
riage, and  may  modify  or  change  any  order 
In  tbia  respect  whenever  the  circumstances 
render  aucb  change  proper."  This  section 
leaves  the  matter  entirely  In  the  hands  of  the 
court.  He  may  at  any  time,  upon  proper 
notice,  change  any  former  order  made  with 
reference  to  these  matters  by  adding  to  or 
taking  from  the  burdens  of  either  party  rel- 
ative to  the  same.  And  while  the  order 
made  upon  the  bearing  of  this  motion  was 
that  the  plaintiff  In  error  should  pay  to  his 
divorced  wife  the  sum  named,  such  payment 
was  not  as  alimony,  but  for  the  benefit  of 
the  children,  and  for  the  purposes  Indicated 
in  the  statute.  She  was.  In  effect,  made  a 
trustee  to  receive  and  disburse  this  money 
for  these  purposes.  An'y  other  competent  per- 
son might  have  been  designated  as  such  trus- 
tee by  the  court.  Tbte  statute  has  the  effect 
to  repose  In  the  court  the  right  and  duty  to 
require  divorced  parents  to  properly  care  for, 
maintain,  and  educate  tbeb:  children,  not- 
withstanding the  fact  of  tbe  divorce,  and  to 
make  such  orders  relative  to  payments  of 
money  from  time  to  time  until  this  result 
has  been  fully  effectuated.  Such  orders 
might  be  made  by  the  court  upon  Its  own  mo- 
tion, or  moved  thereto  by  the  suggestion  of 
any  one  immediately  or  remotely  Interested. 

Plaintiff  in  error  further  contends  that  the 
contribution  ordered  by  the  court  was  In 
too  great  a  sum.  It  Is  true,  but  little  evi- 
dence was  Introduced  showing  his  ability  to 
make  such  payment.  It  Is  further  true  that 
he,  although  a  witness  In  his  own  behalf,  in 
no  way  suggested  his  Inability  to  respond  to 
tbe  requirement  made  upon  him.  Tbe 
amount  required  to  be  paid  Is  largely  a  mat- 
ter within  the  discretion  of  the  court.  We 
see  no  reason  for  thinking  that  this  discre- 
tion was  abused  in  this  Instance,  especially 
so  when  the  court  has  Jurisdiction  to  modify 
and  change  this  order  at  any  time  upon 
proper  notice  and  showing. 

The  court's  order  In  this  respect  will  be 
affirmed.  All  the  Justices  concurring.  POL- 
IX)CK,  J.,  not  sitting;  counsel  court  below. 


STATE  V.  NELSON. 
(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

HOMICIDE— SELF-DEFENSB-INSTRUCTIONS. 
1.  On  a  trial  for  murder,  where  the  defend- 
ant relied  on  tbe  defeuse  of  Belf-defense.  an  lo- 
strnotion  statiug,  in  gubstauce,  that,  if  the  de- 
fendant shot  and  killed  his  assailant  under  the 
reoKonnble  belief  that  he  was  in  immediate 
dancer  of  death  or  great  bodily  harm  at  the 
hands  of  his  assailant,  the  jury  would  be  jus- 
tified iu  finding  the  defendant  not  guilty,  is 
erroneons,  as  tbe  circnmstanceii  and  conditions 
stated  made  it  a  case  of  justifiable  homicide, 
and  there  should  have  been  a  clear  and  tin- 
equivooal  diredion  to  acquit  tbe  dcfendnnt.  in- 
stead of  a  permission  to  do  so,  or  a  statement 
that  a  findiuK  of  not  guilty  was  justitiable  or 
defensible. 

(Syllabus  by  the  Court. 


In  banc.  Appeal  from  district  court  Mont- 
gomery county;  Tbos.  J.  Flannelly,  Judge. 

John  Nelson  was  convicted  of  manalaugh- 
ter  In  the  second  degree,  and  be  appeals.  Re- 
Tersed. 

J.  11.  Keltb,  D.  R.  Nelson,  and  J.  B.  &  W. 
E.  Zlegler,  for  appellant.  A.  A.  Godard,  Atty. 
Gen.,  and  J.  H.  Dana,  Co.  Atty.  (H.  C.  IHxd- 
ey  and  Ergenbrlgbt  &  Piper,  of  counsel),  tar 
the  State. 

JOHNSTON,  J.    In  an  encounter  between 
Albert  Morris  and  John  Nelson  at  Coffeyvllle 
on   September  4,   1901,  the  latta  shot  and 
killed  Morris.    Nelson  was  prosecuted  on  a 
charge  of  murder,  and  was  convicted  of  man- 
slaughter in  the  second  degree.    On  tbe  trial 
and  on  this  appeal  be  claimed  that  it  was 
Justifiable  homicide.    They  were  brothers-Jn- 
law,  but  tbelr  relations  bad  been  unfriendly 
for  some  time  before  tbe  encounter;  and  de- 
fendant claimed   that  on  several  occasions 
Morris  bad  threatened  to  kill  blm,  and  came 
to  Coffeyvllle  on  tbe  day  of  tbe  tragedy  for 
tlut  purpose.    He  claimed,  and  offered  testi- 
mony to  prove,  that  Morris  went  directly  to 
tbe  livery  bam  where  Nelson's  horses  were, 
and  that,  when  be  (Nelson)  went  to  tbe  bam, 
Mori-is  stood  in  tbe  door  with  an  open  knife. 
To  avoid  meeting  Morris,  be  left  the  bam. 
made  preparations  to  leave  Coffeyvllle,  and 
when  about  to  start  for  home,  and  as  be 
was  passing  down  the   street  towards   tbe 
bam.  witli  a  bundle  in  bis  arm,  be  saw  Mor- 
ris standing  on  the  sidewalk,  looking  towards 
him;   and  be  went  to  tbe  edge  of  the  walk 
farthest  from  Morris,  and  bad  passed  him, 
when  the  latter  advanced  and  assaulted  blai 
with  a  knife.    After  Morris  bad  struck  Nel- 
son, and  several  times  had  knocked  him  to  bis 
knees,  be  drew  bis  revolver  and  fired  several 
shots,  one  of  which  struck  and  killed  Morris. 
In  the  trial,  over  tbe  objection  and  exception 
of  tbe  defendant,  tbe  court  gave  tbe  follu-w- 
ing   instructioQ    as    to    self-defense:    "Xlne- 
teenth.    Where  one  without  fault  is  placed 
uudcr  sucb  circumstances  sufficient  to  excite 
the  fears  of  a  reasonable  person  that  another 
de^l!Jn8  to  commit  a  felony  or  some  great 
bodily  Injury  upon  him,  and  affords  grounds 
for  a  reasonable  belief  in  the  mind  of  the 
assailed  that  there  is  imminent  danger  of  tbe 
accomplishment  of  such  design  he  may,  act- 
ing under  these  fears  alone,  slay  bis  assail- 
ant,  and   be  Justified  by   tbe   appearances, 
and  as,  where  the  attack  is  sudden  and  the 
danger  imminent,  he  may  increase  bis  perU 
by  retreat,  so  situated,  be  may  stand    his 
gro'.md,  and  slay  bis  assailant,  even  if  it  la 
thereafter  proven  that  he  might  more  easily 
have  gained  bis  safety  by  flight    On  a  trial 
for  murder.  If  tbe  defendant  relies  upon   a 
supposed  necessity  for  tbe  kUllug  as  a  Justi- 
fication or  excuse,  tbe  rule  to  be  applied  is 
that  the  accused  must  have  believed  at  the 
time  he  fired  the  fatal  shot  or  shots  that  be 
was  in  Imminent  danger  of  bis  life  from  the 
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deceased,  or  of  having  great  bodily  harm 
done  by  bim;  and  this  belief  must  rest  upon 
reasonable  grounds,  and  the  party  from  whom 
the  danger  Is  apprehended  must  be  making 
some  attempt  to  execute  his  designs,  or  at 
least  be  in  an  apparent  situation  to  do  so, 
and  thereby  induce  the  reasonable  bdlef  in 
the  mind  of  the  accused  that  he  Intended  to 
do  so  immediately.  You  must  determine  from 
all  the  facts  and  circumstances  proven  in 
this  case  whether  this  condition  of  things 
existed  at  the  time  of  the  firing  of  the  fatal 
■hot  or  shots  by  the  defendant,  John  Nelson. 
If  yon  find  from  the  evidence  that,  at  the 
time  the  defendant  fired  the  fatal  shot  or 
■hots  which  killed  the  said  Albert  Morris,  the 
defendant  acted  under  the  belief  that  he  was 
in  danger  of  immediate  death  or  great  tK>dlly 
barm  at  the  hands  of  said  Albert  Morris,  and 
that  the  circumstances,  Including  the  mental 
condition  of  the  defendant  at  that  time,  wer« 
such  as  to  induce  such  belief  in  the  mind  of 
an  ordinarily  prudent  person  under  the  same 
circumstances,  and  that  the  defendant  was 
under  the  reasonable  belief  of  the  necessity 
of  dring  the  said  shot  or  shots  in  order  to 
avoid  death  or  great  tK>dlly  liarm,  you  will 
be  Justified  in  finding  the  defendant  not 
gnilty."  The  vice  of  this  instruction  is  that 
the  jury  are  told  that  the  facts  and  condi- 
tions recited  therein  would  Justify  them  in 
finding  the  defendant  not  guilty,  when,  if  the 
facts  and  conditions  suggested  were  found  by 
the  jury,  it  was  a  positive  duty  to  acquit 
The  statute,  in  effect,  provides  that  a  homi- 
cide Is  justifiable  if  committed  by  a  person 
in  the  lawful  defense,  of  himself  from  an  as- 
sault, when  there  shall  be  reasonable  cause 
to  apprehend  a  design  on  the  part  of  Ills  as- 
sailant to  commit  a  felony  or  to  do  some 
great  personal  Injury,  and  there  shall  be  im- 
mediate danger  of  such  design  being  accom- 
plished. Gen.  St.  1901,  |  19»1.  If  the  kill- 
ing was  Justifiable,  the  Jury  had  no  discretion 
In  the  matter,  and  was  bound  to  acquit  the 
defendant.  The  instruction  complained  of  ap- 
parently gave  the  Jury  the  discretion  to  acquit 
or  convict  although  the  defendant  may  have 
shot  and  killed  Morris  when  be  believed,  and 
bad  reasonable  grounds  to  believe,  that  he  was 
in  danger  of  meeting  death  or  great  bodily 
harm  at  the  hands  of  Morris.  It  is  not  enough 
to  tell  the  Jury  that  a  finding  of  not  guilty 
in  such  cases  is  Justifiable  or  defensible,  and 
that  they  are  warranted  or  at  liberty  to  ac- 
quit where  the  homicide  is  justifiable;  and 
the  language  us.hI  implied  no  more  than  that. 
Inslend  of  giving  the  jury  permission  to  find 
the  defendant  not  guilty  under  such  circum- 
stances, there  should  have  been  a  clear  and 
unequivocal  direction  to  acquit.  In  a  prose- 
cution for  murder,  it  is  important  that  the 
charge  should  be  so  explicit  and  accurate  as 
not  to  niislend  the  jury  as  to  the  law  of  the 
case,  or  loa^e  them  in  doubt  as  to  their  duty. 
It  was  cepeciuliy  important  to  the  defendant 
in  this  case,  as  he  was  defending  upon  the 


theory  that  he  was  under  a  reasonable  appre- 
hension of  loss  of  life,  or  of  at  least  great 
bodily  harm,  from  the  assault  of  Morris,  and 
that  the  danger  appeared  to  t>e  so  imminent 
that  he  had  no  alternative  of  escaping  it.  ex- 
cept by  resistance  with  the  weapon  which 
he  used.  It  is  true,  as  the  state  claims,  tliat 
in  another  instruction  the  court  directed  an 
acquittal  where  certain  elements  of  the  crime 
were  not  established,  but  the  one  criticised 
was  the  only  one  which  applied  the  law  of 
self-defense  to  the  defendant;  was  the  only 
one  wlilch  presented  the  doctrine  that  one 
assailed  could  act  on  apparent  danger  of  his 
life,  and  on  the  b^ef  of  the  necessity  of  fir- 
ing the  fatal  shots  for  the  protection  of  him- 
self. In  view  of  the  defense  that  was  made, 
and  the  circumstances  of  the  case,  we  cannot 
say  that  the  erroneons  instruction  was  not 
misleading  and  prejudicial;  and,  that  being 
true,  the  verdict  should  be  set  aside. 

The  defendant  had  cause  to  complain  of 
the  misconduct  of  the  jury  and  the  bailiff  in 
charge  of  them.  Without  permission  of  the 
court  or  the  consent  of  the  defendant,  the 
jurors  were  taken  to  a  public  barber  shop, 
where  they  remained  a  considernble  time, 
until  all  of  them  were  shaved.  Mter,  and 
after  the  Jury  had  retired  to  deliberate  on  the 
verdict,  the  bailiff  separated  the  Jurors,  tak- 
ing ten  of  their  number  to  a  hotel  for  break- 
f.ist,  and  left  two  of  them,  who  did  not  feel 
like  gobig,  in  the  Jury  room.  While  the  bail- 
iff and  the  ten  Jurors  were  absent,  the  jan- 
itor entered  the  Jury  room  and  did  some  work 
there.  At  this  time  no  ofiQcer  was  in  chargo 
of  the  jury  room  or  the  jurors  left  in  it.  and 
these  things  occurred  without  the  permission 
or  knowledge  of  the  court  At  another  time 
the  bailiff  left  the  jury  in  their  room  and 
went  to  his  home,  some  distance  away,  where 
he  remained  a  considerable  time,  during 
which  no  one  was  in  charge  of  the  jury.  An 
effort,  not  entirely  successful,  was  made  to 
sliow  that  no  prejudice  resulted  from  the 
misconduct.  There  were  serious  irregulari- 
ties, which  should  never  occur  in  any  case, 
and  especially  in  one  where  life  and  liberty 
are  involved.  Whether  there  are  sufficient  of 
these  to  overthrow  a  verdict  it  is  not  nec- 
essary to  inquire,  since  there  is  to  be  a  re- 
versal on  other  grounds. 

Some  Important  and  newly  discovered  evi- 
dence was  offered  on  the  motion  for  a  new 
trial,  which  was  excluded  because  it  was  not 
produced  and  filed  within  a  time  fixed  by  a 
rule  of  the  court.  It  appears  that  some  of  it 
could  not  have  been  obtained  within  that 
time,  and  hence  the  enforcement  of  the  rule 
was  exceedingly  harsh.  In  such  cases,  and 
where  parties  appear  to  be  acting  in  good 
faith,  full  opportunity  should  be  given  to  the 
defendant  to  make  a  showing  in  support  of 
his  motion  l>efore  final  judgment  is  rendered. 

For  the  error  mentioned,  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.    All  the  Justices  concurring. 
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STATE  T.  REGARD  et  al. 
(Supreme  Court  of  Kausag.    Nov.  8,  1902.) 

JUSTICB  OP  THE  PKACB— CONVICTION  OP  MIS- 
DEMEANOR—APPEALr—COMPLAlNT— WITNESS- 
ES' NAMES-SEPABATION  OP  JURY.  ; 

1.  Under  section  5,  c.  160,  Laws  1901,  a  jns-  | 
tice  of  the  peace,  before  whom  one  has  been  ; 
convicted  of  the  commission  of  a  misdemeanor,  j 
is  required  to  designate  wliether  an  appeal  talc-  j 
en  from  such  conviction  shall  b«  to  the  dis-  > 
trict  conit  "sitting  at  Colnmbns"  or  "sitting  at 
Galena."  I 

2.  Permission  to  Indorse  a  witness'  name  op-  i 
on  a  complaint  iu  a  criminal  action  is  the  exer-  ' 
cise  of  discretion  in  the  district  court;  and 
wIhmx-  it  does  not  appear  that  by  so  doing  the 
court  has  abused  its  discretion  it  will  not  be 
held  to  be  error,  even  though  the  court  vio- 
lated its  own  rule  in  so  doing. 

3.  It  is  not  prejudicial  error  for  the  court  to 
ask  of  the  defendant  iu  a  criminal  actiou,  in 
the  presence  and  hearing  of  the  jorv,  if  he  has 
any  objection  to  the  jury  separating  for  the 
purpose  of  going  to  th^r  meals. 

(Syllabus  by  the  Court.) 

Iu  banc.  Appeal  from  district  court,  Cher- 
okee county;  A.  H.  Skidmore,  Judge. 

Leon  and  Sophia  Regard  were  convicted 
of  keeping  a  nuisance,  and  appeaL    Affirmed. 

Chas.  Stephens,  for  appellants.  A.  A.  God- 
ard,  Atty.  Gen.,  and  J.  N.  Dunbar,  Co.  Atty., 
for  the  State. 

CUNNINGHAM,  J.  Appellants  were  con- 
victed before  a  Justice  of  the  peace  of  ttae 
city  of  Columbus,  In  Cherokee  county,  of 
keeping  and  maintaining  a  nuisance.  They 
sought  to  appeal  from  such  conviction  to  ttae 
district  court  of  that  county.  Chapter  150  of 
the  Laws  of  1901  (section  1919,  Gen.  St, 
1901)  provides  for  holding  terms  of  the  dis- 
trict court  of  that  county  both  at  Columbus 
and  Galena,  and  section  5  of  that  act  pro- 
vides that  in  all  appeals  or  proceedings  In 
error  from  justices  of  the  peace  to  the  dis- 
trict court  the  party  taking  such  appeal  or 
proceeding  In  error  has  a  right  to  designate 
whether  the  same  shall  be  to  the  court  sitting 
at  Olumbus  or  sitting  at  Galena,  and  in  all 
cases  in  which  any  person  is  required  to  enter 
into  recognizance  for  his  appearance  before 
the  district  court  the  officer  taking  such  re- 
cognizance shall  designate  whether  the  per- 
son shall  be  recognized  to  the  court  sitting 
at  Columbus  or  sitting  at  Galena.  Appel- 
lants here  claim  that  this  was  such  an  ap- 
peal as  gave  them  the  right  to  Indicate 
whether  it  should  go  to  Columbus  or  Galena. 
Section  5826,  Gen.  St  1901,  provides  that  a 
defendant  in  a  criminal  actlcm  shall  have  the 
rij^ht  to  appeal  from  the  Judgment  of  a  Jus- 
tice of  the  peace  imposing  a  fine  or  impris- 
onment or  both  on  condition  that  be  "enter 
into  a  recognizance  to  the  state  of  Kansas 
In  a  sum  with  sureties  to  be  fixed  and  pro- 
vided by  the  justice  before  whom  such  pro- 
ceedings are  had."  Now,  as  under  section  5, 
c.  15U,  Laws  19U1,  in  cases  where  a  recognl- 
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zance  Is  required  to  be  given,  the  officer 
taking  such  recognizance  must  direct  where 
such  appeal  shall  be  tried,  and  as  this  Is  a 
case  where  upon  an  appeal  a  recognizance  Ifl 
required  to  be  given  by  the  terms  of  section 
5826,  Gen.  St  1901,  therefore  ttae  Justice  did 
rigtat  In  selecting  the  place  where  ttae  case 
should  go.  While  the  language  used  In  the 
first  part  of  section  5  is  that  in  all  appeals 
the  party  appealing  shall  have  the  right  to 
designate  where  his  appeal  shall  be  tried, 
the  subsequent  portion,  as  well  as  the  con- 
text indicates  that  civil  appeals  were  meant, 
and  not  criminal  ones. 

Appellants  further  complain  of  the  action 
of  the  district  court  In  permitting  the  name 
of  the  probate  Judge  to  be  indorsed  upon  the 
complaint  during  the  progress  of  the  trial, 
contrary  to  the  rules  of  the  court  In  relation 
to  such  matters.  The  evidence  of  ttae  pro- 
bate Judge  was  merely  formal,  and  some- 
thing that  defendants  might  well  expect  to 
be  introduced,  the  offering  of  which  could  in 
DO  wise  prejudice  or  surprise  them.  The 
rule  of  the  trial  court  cannot  be  said  to  be  a 
bard  and  fast  one,  or  one  the  violation  of 
which  this  court  may  hold  to  be  an  abuse 
of  discretion. 

After  the  court  Instructed  the  Jury,  the  de- 
fendants were  asked  in  its  presence  and  bear- 
ing If  they  had  any  objection  to  the  Jury  sei>- 
aratlng  and  going  to  their  meals.  It  Is  in- 
sisted this  was  error,  for  the  reason  that  It 
tended  to  prejudice  the  Jury  against  the  de- 
fendants, as.  If  they  should  deny  the  request, 
the  jury  would  naturally  feel  injured  and 
revengeful,  and.  If  they  should  grant  the  re- 
quest, the  Jury  might  be  exposed  to  adverse 
influences  by  their  mingling  with  persons 
prejudiced  against  the  defendants.  Appel- 
lants cite  State  t.  Parker  (AVasta.)  65  Pac. 
770,  In  support  of  their  contention.  Ttae  stat- 
utes of  TVashington  do  not  permit  ttae  sep- 
aration of  a  Jury  except  by  ttae  consent  of 
the  defendant,  and  It  was  held  In  that  case, 
under  circumstances  somewhat  similar  to 
that  of  the  case  at  bar,  that  consent  so  given 
was  not  voluntary,  hence  was  not  ttae  con- 
sent of  ttae  defendant  No  sucta  iHY>vislon  li 
found  In  our  statute,  the  whole  matter  relat- 
ing to  the  conduct  of  ttae  Jury  being  left  to 
the  sound  discretion  of  ttae  court,  without  re- 
spect to  the  wishes  of  the  parties.  We  see 
no  indication  In  the  facts  of  this  case  that 
this  discretion  was  not  properly  exercised. 

The  complaint  charged  that  the  nuisance 
was  maintained  In  a  one-story  building,  and 
it  Is  Insisted  the  evidence  shows  that  it  was 
in  a  two-story  building.  Ttae  evidence  does 
show  that  there  were  some  attic  rooms  in 
the  building,  and  perhaps  It  might  have  been 
well  called  a  one  and  one-half  story  building; 
but  we  see  no  material  departure  from  the 
allegations  of  the  complaint,  even  if  we  should 
say  that  it  was  essential  to  prove  ttae  build- 
ing to  be  exactly  sucta  as  was  alleged  in  the 
complaint     Ttae    Identity    of    ttae    building 

where  ttae  nuisance  was  shown  to  have  beea 
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maintained  wltb  tiiat  charged  In  the  com- 
plaint was  tully  established. 

The  Judgment  of  the  trial  court  will  be 
affirmed.    All  the  Justices  concorrlns. 


STATE  T.  DANIELa 
(Snpretne  Conrt  of  Kausas.    Nor.  8,  1902.) 

ESCAPE— INDICTMBNT-aUFFlCIBNCT. 
1.  In  an  Information  against  a  sherifF  for 
misdemeanor  in  office,  an  allegation  that  he 
was  a  sheriff,  without  stating  of  what  county, 
was  insufficient,  oudsr  Code  Or.  Proc.  I  1<H. 
requiring  the  information  to  be  direct  and  cer- 
tain as  to  the  party. 

In  banc.  Appeal  from  district  court,  Cow- 
ley county;   James  Lawrence,  Judge. 

8.  A.  Daniels  was  Indicted  for  misdemean- 
or in  office  as  sheriff.  Motion  to  quash  was 
sustained,  and  the  state  appeals.    Affirmed. 

A.  A.  Godard.  Atty.  Gen.,  and  J.  B.  Tor- 
rance. Co.  Atty.,  tor  the  State.  Hackney  ft 
Lafferty  and  H.  8.  Hines,  for  appellee. 

FEB  CURIAM.  The  information  agahist 
the  defendant  was  intended  to  charge  the 
offense  of  misconduct  and  misdemeanor  in  his 
olfioe  as  sheriff  of  Cowley  county.  The  ques- 
tion as  to  whether  it  did  was  raised  by  mo- 
tion to  quash,  which  was  sustained.  The 
state  comes  here  on  appeal. 

The  portion  of  the  information  material  to 
ttalB  Inqniry  la  as  follows:  "The  county  attor- 
ney •  •  •  gives  the  conrt  to  understand 
and  be  informed  that  S.  A.  Daniels,  late  of 
said  comity  of  Cowley,  at  and  within  the 
county  of  Cowley  and  state  aforesaid,  and 
within  the  jurisdiction  of  this  court,  on  the 

day  of  May.  A.  D.  1902,  did  then  and 

there  unlawfully  commit  the  following  will- 
ful misconduct  and  misdemeanor  in  office,  to 

wit.  that  on  the  day  of  May,  A.  D. 

1902,  one  George  W.  Miller  was  arrested 
charged  with  the  deliberate  and  premeditated 
morder  of  one  George  C.  Montgomery,  was 
taken  before  L.  H.  Webb,  a  Justice  of  the 
peace  of  Cowley  county,  Kansas,  and  was  by 
the  said  U  H.  Webb  committed  to  the  jail 
of  Cowley  county,  Kansas,  without  ball,  to 
await  bis  preliminary  examination;  that  the 
said  George  W.  Miller  was  delivered  to  the 
sheriff  of  Cowley  county,  Kansas,  on  said 
commitment,  and  said  commitment  duly  serv- 
ed upon  the  said  S.  A.  Daniels,  sheriff,  but 
the  said  S.  A.  Daniels,  notwithstanding  the 
order  of  the  court  to  commit  the  said  George 
W.  Miller  to  the  Jail  of  Cowley  county,  Kan- 
sas, and  notwithstanding  the  duty  of  said 
sheriff  to  lock  up  and  safely  keep  the  said 
George  W.  Miller  until  Iiis  preliminary  could 
be  had,  neglected  and  refused  to  so  lock  up 
and  safely  keep  the  said  George  W.  Miller." 
It  will  be  observed  that  there  is  no  allega- 
tion that  Daniels  Is  or  was  the  sheriff  of  Cow- 
ley county.  It  charges  that  he  was  a  sheriff, 
and  by  an  inference  it  might  be  assumed 
he  was  sheriff  of  Cowley  county.    The  aver- 


ment however,  would  hare  been  Jtut  as 
true  had  he  been  sheriff  of  any  other  county. 
The  statute  requires  the  Information  to  be 
direct  and  certain  as  regards  the  party.  Sec- 
tion 1(M,  Code  Or.  Proc.  (section  6546,  Gen. 
St  1901).  The  certainty  required  is  not 
found  here. 

The  ruling  of  the  court  below  will  be  af- 
firmed. 


COFFBYVILLB  MINING  A  GAS  00.  T. 
CARTER. 

(Supreme  Conrt  of  Kausas.    Nov.  8,  1902.) 

JVDOMBNT  —  STATEMENT     OF     ATTORNBT  -» 
WRONQFUL  DEATH— EVIDENCB-FINDINQS. 

1.  It  is  not  error  to  deny  a  motion  for  judg- 
ment based  upon  the  opening  statement  of 
pialntilTs  case  to  the  court  and  jury,  unless 
such  statement  admits  the  existence  of  facts 
which  absolutely  preclude  a  recovery  by  plain- 
tiff. 

2.  In  an  action  of  damages  for  death  by 
wrongful  act  it  is  proper  to  receive  evidence  of 
whatever  facts  made  the  life  of  the  deceased 
of  pecuniary  valne  to  the  survivors  entitled  to- 
sue  and  recover  damages  for  the  death,  includ- 

I  ing  the  ability  of  deceased  to  earn  money  or 
accumulate    property,    his    disposition    to    con^ 
'  tribute   support    his   condition   of   health,    the 
I  probable  duration  of  his  life,  and  also  the  num- 
ber, age,  sex,  health,  or  condition  in  life  of  his 
I  surviving  children  dependent  upon  him  for  care, 
'  support,  education,  and  maintenance. 
i       3.  Findings   of  jnr^   examined,   and   held  to 
I  authorize  neither  a  judgment  in   favor  of  de- 
;  fendant  as  against  the  general  verdict  nor  the 
granting  of  a  new  triaL 
(Syllabus  by  the  Conrt.) 

In  banc.  Error  from  district  court  Mont- 
gomery county;  A.  H.  Skldmore,  Judge. 

Action  by  Lulu  Carter  against  the  Coffey- 
yille  Mining  &  Gas  Company.  Judgment  for 
plaintiff,  and  defendant  brings  etror.  Af- 
firmed. 

H.  0.  Dooley  (W.  V.  Moore  and  A.  M. 
Etchen,  of  counsel),  for  plaintiff  in  ermt. 
A.  B.  Clark  and  J.  D.  Brown,  for  defendant 
in  error. 


POLLOCK,  J.  This  action  was  brought 
by  Lulu  Carter,  daughter  and  administratrix 
of  the  estate  of  David  Carter,  a  widower,  de- 
ceased, against  the  Coffeyville  Mining  &  Gas 
Company,  to  recover  damages  for  the  death 
of  deceased  by  wrongful  act  The  facts  nec- 
essary to  a  determination  of  this  controversy 
are:  Defendant  put  down  and  was  the  own- 
er of  a  natural  gas  well  on  lot  14,  block  62. 
in  the  city  of  CoffeyvlUe.  East  of  this  gas 
well  about  50  feet  there  was  erected  a  two- 
story  brick  building.  Immediately  south  of 
this  building,  and  adjacent  thereto,  stood  a 
small  frame  building,  used  as  a  blacksmith 
shop.  David  Carter  was  a  blacksmith,  and 
on  the  21st  day  of  May,  1886,  was  working 
at  his  trade  in  this  shop.  By  reason  of  de- 
fects in  the  materials  used  or  the  manner 
of  construction  of  the  gas  well,  gas  escaped 
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therefram  through  crevices  In  the  earth  to 
a  cellar  or  basement  uuderneath  the  brick 
building.  This  accumulated  gas,  from  some 
cause  unknown,  was  exploded,  which  explo- 
sion demolished  the  brick  building,  and 
threw  the  south  wall  thereof  upon  the  frame 
blacksmith  shop,  instantly  killing  Carter. 
There  Is  much  testimony  In  the  record  tend- 
ing to  show  that  at  the  time  the  brick  build- 
ing was  constructed,  and  thereafter,  gas 
from  the  well  escaped  through  crevices  in  the 
t-artii  into  the  bottom  of  the  cellar;  that  the 
water  in  drinking  wells  in  the  vicinity  of  this 
gas  well,  free  from  gas  before  the  boring  of 
the  well,  afterwards  became  contaminated  by 
gas,  and  unflt  for  use.  The  cellar  or  basement 
under  the  brick  building  was  rented  by  one 
Irwin,  and  had  been  closed  for  about  10 
days  prior  to  the  death.  Matches  bad  been 
lighted  therein  the  day  preceding  the  acci- 
dent without  harm.  At  the  time  of  the  ex- 
plosion Irwin  had  gone  to  the  cellar  with 
some  colored  help  to  carry  out  water  there- 
from. The  explosion  followed  upon  opening 
the  cellar  door.  At  the  trial  there  was  a 
verdict  and  Judgment  for  plaintift.  The  jury, 
at  request  of  defendant,  also  made  special 
findings  of  fact    Defendant  brings  error. 

Many  assignments  of  error  are  urged  upon 
our  attention.  We  shall  examine  separately 
only  such  as  we  deem  of  sufficient  import- 
ance to  merit  special  attention.  It  is  first 
contended  there  was  error  in  denying  the  mo- 
tion of  defendant  for  Judgment  upon  the 
statement  of  the  case  t6  the  court  and  Jury 
made  by  counsel  for  plaintift.  This  court  has 
held,  where  the  opening  statement  of  coun- 
sel for  plaintift,  made  to  the  court  and  Jury, 
contains  an  admission  of  facts,  which  abso- 
lutely precludes  a  recovery  by  plaintiff,  the 
court  Is  warranted  in  acting  upon  such  ad- 
missions, and  entering  Judgment  against 
plaintiff.  Lindley  v.  Railroad  Co.,  47  Kan. 
432.  28  Pac.  201.  Is  the  rule  applicable  in 
this  case?  The  contention  of  counsel  for 
plaintiif  In  error  is  based  upon  two  grounds: 
<1)  Counsel  for  plaintiff,  in  his  opening  state- 
ment, admitted  the  manner  in  which  the  gaa 
in  the  cellar  of  the  brick  building  became  ig- 
nited was  unknown  to  plaintift.  (2)  The  acts 
of  negligence  relied  upon  for  recovery  are  set 
f<H>tb  in  an  amended  petition,  filed  more  than 
two  years  after  the  death  of  Carter;  and  it 
Is  claimed  the  cause  of  action  for  such  negli- 
gence was  barred  by  the  statute  of  limitation. 
As  to  the  second  ground,  little  need  be  said. 
Defendant  did  not  raise  the  question  of  the 
statute  of  limitation,  either  by  demurrer  or 
answer  to  the  amended  petition.  The  cause 
of  action  set  forth  in  the  amended  petition  is 
merely  an  enlargement  upon  that  stated  in 
the  original  petition.  It  is  the  same  cause  of 
action,  and  was  not  barred  by  the  two-years 
limitation  found  In  section  422  of  the  Code. 
Itallway  Co.  v.  Ludlum,  03  Kan.  719,  66  Pac. 
lOl.').  As  to  the  first  ground,  it  is  argued  by 
<:ouuiiel  for  plaintiff  in  error  that  the  proxi- 
mate cause  of  the  death  of  Carter  was  the 


Ignition  of  the  accumulated  gas  in  the  cel- 
lar, and  not  In  permitting  the  gas  to  escape 
from  the  well  and  accumulate  in  the  cellar. 
And,  in  consequence,  the  admission  made  by 
counsel  for  plaintiff  In  the  opening  statement 
of  her  case  to  the  court  and  Jury  is  an  ad- 
mission of  want  of  knowledge  and  lack  of 
proof  upon  a  vital  Issue  of  fact  fatal  to  a 
recovery,  and  warranted  the  court  In  enter- 
ing Judgment  thereon.  With  this  contention 
we  do  not  agree.  Defendant  was  employing 
for  its  pr(^t  a  subtle  and  highly  explosive 
agency.  The  rule  at  common  law  la,  where 
an  agent  so  introduced  Is  controllable  by  care, 
attention,  or  science,  he  who  receives  the 
benefit  must  assume  the  responsibility.  It 
is  neither  pleaded,  nor  was  an  attempt  made 
to  show,  contributory  negligence  on  the  part 
of  deceased.  In  this  condition  of  the  record 
It  was  wholly  immaterial  'bow  the  gas  be- 
came ignited.  In  Koelscb  v.  Philadelphia 
Co.,  152  Pa.  855,  26  Atl.  522,  18  U  R.  A. 
759,  34  Am.  St  Rep.  063,  it  Is  held:  "The 
fact  that  an  explosion  of  gas,  which  has  ac- 
cumulated in  a  cellar  by  negligence  of  a  gaa 
company,  was  caused  by  the  act  of  a  third 
person  In  lighting  a  match,  vrill  not  relieve 
the  gas  company  from  liability."  City  of 
Kansas  City  v.  Gilbert  (No.  12,661,  Oct, 
1902)  70  Pac.  350.  The  motion  for  Judgment 
was  propo-ly  overruled. 

The  next  claim  of  error  arises  upon  the 
reception  of  testimony,  and  especially  that  of 
plaintiff,  a  witness  In  her  own  behalf,  whore- 
In  she  was  permitted  to  state  she  was,  and 
for  years  had  been,  in  bad  health,  and  that 
her  father  was  kind  and  affectionate  toward 
her  and  bis  other  children.  It  is  insisted  this 
is  error,  and  many  cases  are  cited  in  support 
of  the  contention  made.  In  an  action  for 
personal  injuries  not  resulting  In  death— and 
of  such  nature  are  the  cases  cited— the  char- 
acter of  evidence  offered  and  received  Is 
Inadmissible.  Pennsylvania  Co.  ▼.  Roy,  102 
U.  S.  461,  20  L.  Ed.  141;  City  of  Gallon  v. 
Lauer,  55  Ohio  St  392.  45  N.  E.  1044;  Day- 
harsh  T.  Railway  Co..  103  Mo.  570,  15  S.  W. 
554,  23  Am.  St  Rep.  900.  The  case  at  bar 
is  an  action  to  recover  damages  for  deatb  by 
wrongful  act  The  rule  here  is  different 
Here  plaintiff.  In  her  representative  capacity. 
Is  seeking  recovery  of  damages  for  the  death 
for  the  benefit  of  herself  and  the  other  chil- 
dren of  deceased.  In  such  case  regard  Is  had 
alone  to  the  necessities  and  wants  of  the  sur- 
viving children.  While,  as  has  been  held  by 
this  court  no  inflexible  rule  can  be  laid  down 
governing  all  cases,  as  each  case  must  be 
ruled  by  its  peculiar  circumstances,  yet  from 
the  authorities  it  is  safe  to  say,  while  the 
statute  limits  the  amount  of  recovery  In  any 
given  case  to  $10,000,  within  this  limit  Just 
compensation  for  the  loss  sustained  by  tbe 
wrongful  death  is  not  by  law  meted  ont  with 
miser  hand.  Whatever  made  the  life  of  the 
deceased  of  pecimiary  value  to  his  surviving 
children,  whether  arising,  on  the  one  hand, 
from  the  ability  and  disposi(i«^y^  i^  de- 
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ceased  to  contribute  to  the  survivora,  as  ctI- 
deneed  by  bU  capacity  to  earn  money  and 
accumulate  property,  his  inclination  to  pro- 
vide support,  the  condition  of  bis  health,  the 
probable  duration  of  bis  life,  or,  on  the  other 
band,  from  the  necessity  that  the  sarrlTon 
receive  assistance  as  measured  by  the  num- 
ber, age,  sex,  health,  or  condition  in  life  of 
the  surrlvlnK  children  who  are  left  depend- 
ent upon  the  life  for  care,  support,  main- 
tenance, and  education,  may  be  shown  In  es- 
timating the  pecuniary  and  Just  measure  of 
value  of  such  life.  Hence  It  tvas  competent 
In  this  case  to  show  the  ill  health  of  plaln- 
titr,  and  the  strength  of  tlie  attachment  of 
the  father  for  bis  children,  as  revealed  In 
his  treatment  of  them,  as  tending  to  show  the 
extent  of  the  dependency  of  the  children  up- 
on the  father,  and  the  probability  of  his  con- 
tinuing to  contribute  to  their  support  Tbla 
court.  In  BaUway  Co.  v.  Cutter,  19  Kan.  83. 
said:  "In  determining  the  amount  of  such 
compensation,  much  most  be  left  to  the  good 
sense  and  sound  Judgment  of  the  Jury  up(» 
all  the  facts  and  circumstances  of  the  case. 
No  uniform  and  precise  rule  can  be  laid  down 
for  estimating  the  value  to  the  survivors  of 
the  life  of  the  deceased,  for  the  elements 
which  go  to  make  up  such  value  are  per- 
sonal to  each  case."  In  the  opinion  Mr.  Jus- 
tice Brewer  said:  "In  the  very  nature  of 
things.  It  seems  to  ns  an  exact  and  uniform 
rule  for  measuring  the  value  of  the  life  talcen 
away  to  the  survivonS  is  impossible.  The 
elements  which  go  to  make  up  the  value  are 
personal  to  each  case.  All  that  can  well  be 
done  Is  to  say  that  the  Jury  may  take  Into 
consideration  all  the  matters  which  go  to 
make  the  life  taken  away  of  pecuniary  value 
to  the  survivors,  and,  limited  by  the  amount 
named  In  the  statute,  award  compensation 
therefor."  See,  also,  Railroad  Co.  v.  Brown, 
26  Kan.  443;  McKelgue  v.  City  of  Janes- 
vlUe,  68  Wis.  50,  31  N.  W.  298;  Hetherlng- 
toa  V.  Hallway  Co.,  9  Q.  B.  Dlv.  160;  Kail- 
way  Ca  V.  Glover,  92  Ga.  132,  18  S.  B.  406; 
Hall  V.  Railway  Co.  (C.  C.)  39  Fed.  18;  Fel- 
ton  V.  Splro,  24  C.  C.  A.  321,  78  Fed.  576, 
47  U.  8.  App.  402:  Tetherow  v.  Railway  Co., 
98  Mo.  74,  11  S.  W.  310,  14  Am.  St  Rep.  617; 
Abbot  V.  McCadden,  81  Wis.  593,  51  N.  W. 
1079,  29  Am.  St  Hep.  910. 

The  remaining  questions  arise  upon  the  spe- 
cial Interrogatories  requested  and  submitted 
to  the  Jury.  In  this  regard  it  is  insisted  the 
court  wred  In  refusing  to  submit  special 
questions  Nos.  34.  30,  and  37  requested  by 
defendant  In  these  questions  the  Jury  Is 
nsked  to  And  the  amount  awarded  plalntift 
by  way  of  punitive  damages  for  loss  of  com- 
panionship and  loss  of  love  and  affection.  As 
the  court  in  its  InstrucUons.  limited  the 
amount  of  plaintiff's  recovery  to  the  pecun- 
iary loss  suffered  by  bis  surviving  chil- 
dren, the  general  verdict  being  for  ccmpen- 
sotory  damages  only,  and  as  the  Jury  in  an- 
swer to  special  question  No.  35  fixed  the  ac- 
tuai  damages  sustained  at  tbe  sum  of  $3,000, 


the  amount  of  the  Judgment  rendered,  no 
error  was  committed. 

Again,  it  Is  urged  defendant  was  entitied 
to  Judgment  upon  the  special  findings  made 
by  tbe  Jury.  In  answer  to  special  questions 
29  and  38,  tbe  Jury  find  the  death  of  Carter 
was  not  accidental.  In  answer  to  special 
question  39,  it  Is  found  the  negligence  of  the 
defendant  was  tbe  cause  of  tbe  death.  And 
In  answer  to  special  questions  40  and  45, 
It  Is  found  tbe  gas  well  was  not  constructed 
in  a  safe,  careful,  and  prudent  manner,  but 
that  the  olflcers  of  the  company  were  negli- 
gent in  the  construction  of  the  well,  and  in 
laying  pipes  therein  in  such  manner  as  to 
permit  the  escape  of  gas  therefrom.  As  the 
findings  made  are  neither  contradictory  nor 
destructive  of  plaintiff's  right  of  recovery, 
the  motion  for  Judgment  upon  the  findings 
was  properly  denied.  Anderson  v.  Pierce,  62 
Kan.  750,  64  Pac.  633. 

The  final  contention  made  Is  that  tbe  an- 
swers returned  to  special  questions  are  so  In- 
consistent and  evince  such  bias  and  preju- 
dice of  mind  on  the  part  of  the  Jury,  as  to 
entitie  defendant  to  a  new  trial  of  tbe  action. 
An  examination  of  tbe  record  discloses  the 
fact  that  a  portion  of  the  special  questions 
I  submitted  at  tbe  request  of  defendant  remain 
;  unanswered;  that  answers  returned  to  others 
i  are  not  complete  or  responsive  to  the  ques- 
'■  tions  asked.    But  as  defendant  at  the  trial 
,  neither  Insisted  upon  answers  to  the  ques- 
i  tions  unanswered  nor  to   more  direct  and 
!  specific  answers  where  tbe  answers  are  la 
I  complete,  but  remained  content  therewith, 
I  such  ertoe.  If  any,  is  waived.    As  tbe  answers 
:  returned  are  neither  contradictory  of  nor  In- 
'  consistent  with  one  another  or  tbe  general 
verdict  the  verdict  must  stand,  and  Judg- 
ment thereon  be  affirmed.    All  tbe  Justices 
concurring. 


STATE  T.  POOLE.' 
(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

BUROLART— WHAT  CONSTITUTKS-BUIIiDINO. 

1.  A  frame  chicken  house,  baviug  doors  and 
a  board  roof,  is  comprehended  by  the  words 
"other  building,"  used  in  the  second  subdivi- 
sion of  section  20r)9.  Gen.  St.  1901.  State  v. 
Roeers.  39  Pac.  219.  54  Kan.  683,  followed. 

2.  "To  constitute  burelary  In  tbe  second  de- 
gree, under  section  2059,  Gen.  St  1901,  the 
buiidinR  broken  into  and  entered  must  at  the 
time  contain  .some  human  being,  or  have  goods, 
wares,  merchandise,  or  other  valuable  thing, 
kept  or  deposited  therein.  It  is  the  dnty  of 
the  court  to  instruct  the  jury  that  these  essen- 
tial elements  of  the  crime  must  be  found  be- 
fore the  accused  can  be  convicted. 

(Syllabus  by  the  Court.) 

In  banc.  Appeal  from  district  court,  Shaw- 
nee county;   Z.  T.  Hazen,  Judge. 

A.  F.  Poole  was  convicted  of  burglary, 
and  appeals.    Reversed. 

C.  A.  Magaw  and  R.  F.  Hayden,  for  ap- 
pellant A.  A.  Godard,  Atty.  Gen.,  J.  S. 
West,  Asst.  Atty.  Gen.,  and  Oalen  XIcdom,. 
Co.  Atty.,  for  Uie  Statgitzed  byLjOOQlC 

•Rehearing  denied. 
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SMITH,  J.  The  appellant,  A.  F.  Poole, 
was  Informed  against  In  the  district  court, 
cbaiKed  with  burglary  and  larceny.  It  was 
alleged  tbat  be  burglariously  broke  Into  and 
entered  a  certain  building,  commonly  called 
a  "benhoase"  or  "chicken  coop,"  belonging 
to  one  N.  T.  Caldwell,  In  which  balldlng 
merchandise  and  valuable  personal  property 
were  then  and  there  kept  and  deposited, 
with  the  felonious  Intent  to  steal  and  carry 
the  same  away.  It  was  further  charged 
that,  being  In  said  balldlng,  the  appellant 
did  take,  steal  and  carry  away  four  hens, 
of  the  value  of  60  cents  each.  He  was  con- 
victed of  burglary  In  the  second  degree  and 
larceny,  and  sentenced  to  the  penitentiary 
at  hard  labor  for  a  period  of  seven  years.  It 
Is  contended  by  counsel  for  appellant  tbat 
the  building  Into  which  he  was  charged  to 
have  broken  and  entered,  not  having  been 
alleged  to  be  within  the  curtilage  of  a  dwel- 
ling bouse,  Is  not  covered  by  the  use  of  the 
words  "or  other  building,"  In  the  second 
subdivision  of  section  2069,  Oen.  St  1901. 
That  section  reads:  "Brery  person  who 
shall  be  convicted  of  breaking  and  entering 
In  the  night-time— First,  any  building  within 
the  cartilage  of  a  dwelUngbouse,  bat  not 
forming  a  part  thereof;  or,  second,  any 
shop,  store,  booth,  tent,  warehouse  or  other 
building,  or  any  boat  or  vessel,  in  which 
tliere  shall  be  at  the  time  some  human  being, 
ot  any  goods,  wares  or  merchandise,  or  other 
valuable  thing,  kept  or  deposited,  with  Intent 
to  steal  or  commit  any  felony  therein,  shall 
on  conviction  be  adjudged  guilty  of  bur- 
glary In  the  second  degree."  The  argument 
Is  that  the  words  "other  building"  refer  to 
buUdhigs  of  the  same  general  character  to 
tbose  particularly  mentioned,  and  tbat  a 
chicken  house  is  not  comprehended  within 
the  words  "shop,  store,  booth,  tent  or  ware- 
house," for  the  reason  that  it  does  not  par- 
take of  the  character  of  such  buildings,  and 
that,  nnder  a  well-settled  rule  of  constmction, 
where  a  particular  class  is  spoken  of,  and 
general  words  follow,  the  claas  first  mention- 
ed is  to  be  taken  as  the  most  comprehen- 
sive, and  the  general  words  are  to  be  treat- 
ed as  referring  to  matters  ejusdem  generis 
with  such  class.  We  were  much  Impressed 
on  the  argument  by  the  reasoning  of  counsel 
for  appellant  In  support  of  this  contention. 
We  find,  however,  that  the  question  has  been 
decided  against  the  position  taken  by  them 
In  the  case  of  State  v.  Rogers,  64  Kan.  683, 
39  Pac.  219,  where  this  same  section  of  the 
statute  was  before  the  court  for  construction. 
It  was  there  held  that  a  courthouse  was  in- 
cluded within  the  words  "or  other  building,"  In 
the  second  subdivision  of  the  statnte  above 
set  oat.  In  the  case  mentioned,  the  doctrine 
contended  for  by  counsel  was  given  much 
consideration.  The  court  said:  "We  think 
the  legislature  Intended  to  include  bolldlngs 
of  other  classes  than  tbose  spedflcally  men- 
tioned. We  are  very  clear  that  banks,  of- 
and   buildings   used    for   many    other 


purposes  are  within  the  protection  of  the  stat- 
ute, if  valuable  things  are  kept  in  them." 

In  the  present  case  the  chicken  boose  al- 
leged to  have  been  burglarized  was  20  feet 
long  and  8  feet  wide,  with  doors  and  a  board 
roof.  The  court  gave  to  the  Jniir  an  In- 
struction setting  forth  the  elements  of  bur- 
glary In  the  second  degree,  as  It  Is  defined 
by  statute.  Following  this,  the  court  gave 
the  Jury  this  instruction:  "If  you  b^eve 
from  the  evidence  In  this  case  that  the 
building  described  In  the  information  was 
an  inclosed  building,  about  twenty  feet  long 
and  about  eight  feet  wide,  with  a  partition 
therein,  and  that  the  building  was  construct- 
ed with  doors  to  be  used  in  entering  the 
building,  and  was  built  and  used  by  the  com- 
plaining witness  as  a  building  within  which 
to  keep  bis  chickens,  then  I  instmct  yon 
that  would  constitute  a  balldlng  as  con- 
templated by  our  statute."  Section  2050, 
Gen.  St.  1901,  above  set  out,  makes  It  a 
necessary  Ingredient  of  the  crime  of  burglary 
that  the  breaking  and  entering  should  be  In 
a  balldlng  in  which  there  shall  be  at  the 
time  some  human  being,  or  goods,  wares, 
or  mH-chandlse,  or  other  valuable  thing,  kept 
or  deposited.  The  instmction  given  informed 
the  jury  that  It  was  suflScient  if  the  evidence 
against  the  appellant  showed  that  the  bond- 
ing was  buHt  and  used  by  the  complaining 
witness  as  a  building  "within  which  to  keep 
his  chickens."  All  of  this  might  have  been 
true,  and  yet,  at  the  time  of  the  breaking 
and  entering,  tiie  balldlng  might  have  been 
without  contents,  and  entlrdy  empty.  Ttaa 
breaking  and  entering  a  balldlng,  though  it 
be  generally  used  as  a  chicken  boose,  and 
built  for  that  purpose,  wonid  not  constitute 
burglary,  unless  at  the  particular  time  it 
contained  goods,  wares,  or  merchandise,  or 
other  valuable  thbig.  The  prejadldal  omis- 
sions from  this  dhrectlon  to  the  jury  wore 
not  supplied  by  any  other  instructions. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  fhe 
justices  concurring. 


OITT  OF  CHANDTB  r.  HIOOIN8. 

(Snpreme  Oonrt  of  Kansas.    Nor.  8,  I0Q2.) 

DBFECnVB  STREETS-NEOLIOBNCE-QUBSnOH 

or  l4iLW— APPBAI/-RBVIBW— BX. 

CBSSrVB  DAHAOBS. 

1.  In  an  action  to  recover  damages  for  per- 
sonal injnries,  where  the  facts  are  nndispated 
or  snflaciently  found  by  a  jury,  and  bnt  one 
conclnsioD  can  be  drawn  therefrom,  whether 
snch  facts  constitnte  negligence  is  a  qaration 
of  law. 

2.  A  reviewing  court  may  not  set  aside  the 
verdict  of  a  Jury  and  a  Judgment  rendered 
thereon  by  the  trial  court,  on  the  ground  that 
it  ii  excessive,  unless  the  amount  so  found  is 
BO  clearly  disproportionate  to  the  injury  sus- 
tained or  so  grossly  excessive  as  to  render  it 
morally  certain  that  such  verdict  conld  not 
have  been  the  result  of  the  calm  and  deliberat* 
jad^^eut  of  the  triors,  bnt  was  the  result  «t 
passion  and  prejudice. 

(Syllabus  by  the  Ooml^Jzed  by  LjOOQIC 


Kan.) 


CITY  OF  CHANUTE  v.  HIGGINS. 


U39 


In  banc  Error  from  district  court,  Neo- 
■bo  connty;  tk  Stlllwell,  Judges 

Action  by  lina  Hlgglns  agalnat  tbe  city 
0t  Cbanute.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

H.  P.  Farrelly,  C.  A.  Cox,  S.  0.  Brovm,  and 
T.  J.  Hudson,  for  plaintiff  In  error.  Lapham 
ft  Brewster  and  W.  R.  Cline,  for  defendant 
in  error.  , 

GRKKNB,  J.  LIna  Hlgglns  recovered  Judg- 
ment against  tbe  city  of  Cbanute  for  inju« 
riefl  alleged  to  bave  been  sustained  by  faU> 
Ing  into  tbe  entrance  of  an  unguarded  cellar- 
way  opening  upon  a  sidewalk  of  one  of  tbe 
principal  streets  of  tbe  city.  It  appears  from 
tbe  pleadings  and  admissions  tbat .  tbe  city 
of  Cbanute  pretended  to  grant  Jones  Bros., 
tbeir  belrs  and  assigns,  tbe  rlgbt  to  exca- 
vate on  tbe  west  side  of  Main  street,  ad- 
jobilng  lot  No.  1,  block  2,  In  said  city,  a  eel- 
tarway  not  exceeding  4  feet  In  widfb  or  30 
feet  in  lengtb,  and  to  maintain  tborein  a 
stairway  to  tbe  cellar  or  basement  of  tbe 
building  erected  thereon,  so  long  as  tbe  build- 
ing sbonid  be  maintained.  This  ordinance 
also  provided  tbat  tbe  grantees,  tbelr  heirs 
and  assigns,  should  construct  and  maintain 
a  good  and  substantial  railing  on  the  east 
side  and  south  end  of  such  opening.  Under 
this  ordinance  the  building,  which  was  for 
private  purposes,  was  erected,  and  a  cellar- 
way  4  feet  wide  and  30  feet  long,  parallel- 
ing tbe  sidewalk,  was  excavated,  and  steps 
placed  therein.  The  outside  and  rear  end 
were  protected  by  an  Iron  railing.  The  en- 
trance was  unguarded.  This  cellarway  oc- 
enpied  half  of  tbe  sidewalk,  and  was  erected 
and  maintained  with  the  tmowledge  and  con- 
sent of  tbe  dty  for  a  period  of  about  two 
years  before  tbe  accident.  It  appears  from 
tbe  evidence  tbat  on  December  12,  1898,  the 
plaintiff,  a  woman  2S  years  of  age,  left  the 
store  where  she  was  engaged  as  a  clerk 
about  7  o'clock  In  tbe  evening,  and  started 
down  this  sidewalk.  Tbe  evening  was  dark 
and  stormy,  and  there  were  not  snfflcient 
Mgbts.  While  passing  along  on  tbe  sidewalk, 
and  without  fault  on  her  part,  she  walked 
Into  this  unguarded  cellarway,  and  fell  to 
tbe  bottom,  a  distance  of  about  10  feet  and 
sustained  injuries  for  which  she  sought  to 
recover  In  this  action. 

It  Is  argued  that  tbe  court  below  erred  In 
giving  tbe  following  instructions:  "(2)  Yon 
are  Instructed  that  It  was  tbe  duty  of  tbe 
defendant  city  to  exercise  ordinary  care  and 
prudence  to  keep  its  streets  In  a  reasonably 
safe  condition  for  travel  thereon.  In  tbe 
Ugbt  of  tbe  pleadings  in  this  case,  and  such 
of  the  testimony  as  is  undisputed,  it  appears 
tbat  some  years  prior  to  the  time  when 
plaintiff  alleges  she  sustained  the  fall  In 
qne^tion,  tbe  said  city,  by  an  ordinance  it 
enacted.  Authorized  the  construction  of  this 
open  cellarway  upon  a  portion  of  tbe  area  of 


one  of  Its  streets  upon  which  persona  pass- 
ing along  on  foot  were  nccnstomed  to  trav- 
el. This  cellarway  bad  a  guard,  or  rail- 
ing, on  tbe  side  next  to  tbe  street  and  at 
tbe  south  end,  but  tbe  north  end  was  left 
open.  (S)  You  are  Instructed,  as  a  matter 
of  law,  that  said  dty,  bi  permitting  this  cel- 
larway to  be  constructed  on  tbe  footway  por- 
tion of  one  of  its  streets,  with  one  end  of 
said  cellar  way  left  open,  as  before  explain- 
ed, was  guilty  of  at  least  what  In  law  is 
styled  'ordinary  negligence.'  And  the  fact 
tbat  there  may  bave  been  a  portion  of  the 
area  of  said  street  extendtaig  from  the  onter 
side  of  said  cellarway  to  tbe  street  curbing, 
tbat  was  available  for  use  as  a  sidewalk,  is 
not  bi  Itself,  any  defense  to  this  action.  The 
public  bad  the  right  In  law,  to  bave  all  of 
said  street  kept  In  a  reasonably  safe  condi- 
tion for  travel  tbereon."  Tbe  facts  upon 
which  these  instructions  were  based,  as  ex- 
pressed by  tbe  trial  court  were  undispnted. 
It  Is  contended  tbat  whether  these  undisput- 
ed facts  constitute  negligence  on  the  part  of 
tbe  city  was  a  question  of  fact  and  should 
have  been  submitted  to  tbe  Jury.  Where  tbe 
facts  are  undisputed,  but  of  such  a  nature 
that  different  minds  will  draw  dUCerent  con- 
clusions from  them  as  to  tbe  reasonableness 
of  the  parties'  conduct  It  is  a  proper  ques- 
tion for  tbe  determination  of  tbe  Jury.  Rail- 
way Co.  V.  Pointer,  14  Kan.  88;  Railroad 
▼.  Hotham,  22  Kan.  41.  Where,  however,  the 
facts  are  undisputed  or  are  sufficiently  found 
by  tbe  jury,  and  only  one  conclusion  can  be 
drawn  therefrom,  whether  such  facts  con- 
stitute negligence  Is  a  question  of  law.  Rail- 
way Oo.  V.  Butts,  7  Kan.  309;  Railway  Oo. 
V.  Lipprand,  5  Kan.  App.  484,  47  Pac.  626; 
Dewald  v.  Ralb-oad  Co.,  44  Kan.  686,  24 
Pac.  1101.  We  think  It  impossible  for  fair 
and  reasonable  minds  to  come  to  different 
conclusions  from  the  admitted  facts  In  this 
case.  Tbe  cellarway  paralleled  the  sidewalk 
and  occupied  about  one-half  of  its  width,  on 
one  of  tbe  principal  streets  of  tbe  city.  Tbe 
entrance  was  unguarded.  It  was  a  danger- 
ous excavation,  and  there  was  nothing  to 
prevent  a  person,  on  a  dark  night  while 
walking  along  that  street  from  walking  into 
it  Streets  and  sidewalks  are  for  tbe  exdn- 
sive  use  of  the  public,  as  passageways,  and 
it  is  tbe  duty  of  every  city  to  keep  and  main- 
tain the  whole  width  and  every  part  thereof 
free  and  unobstructed  and  in  a  safe  condi- 
tion for  tbe  uses  for  which  they  are  intend- 
ed. Smith  V.  City  of  Leavenworth,  16  Kan. 
8i.  It  was  negligence  for  tbe  city  to  allow 
this  cellarway,  with  an  unguarded  opening, 
to  be  ronintnined,  and  to  occupy  a  part  of 
one  of  Its  sidewalks.  The  instructions  com- 
plained of  were  as  favorable  as  tbe  dty  bad 
any  reason  to  expect 

It  is  complained  tbat  tbe  Jury  was  actuat- 
ed by  prejudice,  and  It  Is  said  this  is  evi- 
denced by  excessive  separate  Items  of  dam- 
age and  its  general  verdict    Tbe  Jury  al- 
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lowed  platntur  $100  for  medical  attendance. 
Tbe  evidence  proved  that  she  only  expended 
$70,  and  that  she  was  required  to,  and  did, 
remit  $30  of  8aid  sum.  It  is  true,  the  evi- 
dence only  proved  that  she  bad  paid  $70  for 
such  services,  but  there  was  some  evidence 
that  she  bad  other  physicians  attending  her, 
and  It  is  silent  as  to  what  she  paid  or  tbe 
amount  Incurred  to  them.  It  Is  contended 
that  tbe  item  of  damages  for  loss  of  time  was 
'excessive,  and  that  this  showed  prejudice  on 
tbe  part  of  tbe  Jury.  Tbe  difference  between 
tbo  amount  she  should  have  recovered,  as 
computed  by  the  plaintiff  In  error,  and  the 
amount  allowed  by  the  Jury,  Is  too  small  to 
authorize  a  court  to  say  that  It  was  the  re- 
sult of  prejudice.  It  Is  contended  that  tbe 
general  verdict  Is  excessive.  Tbe  total 
amount  allowed  was  $4,368.  There  was  tes- 
timony that  tills  woman  was  premanently  in- 
jured, both  Internally  and  externally.  Tbe 
extent  of  her  injuries,  as  nearly  as  it  was 
possible,  were  presented  to  the  Jury  by  emi- 
nent physicians,  both  for  the  plaintiff  and 
defendant.  She  was  required  to  exhibit  to 
tbe  Jury  her  ankle,  which  she  testified  was  so 
injured  by  tbe  fall  that  she  was  compelled 
to  wear  a  brace  to  enable  her  to  walk.  It 
was  also  in  evidence  that  her  Internal  inju- 
ries were  permanent,  entirely  disabling  or 
greatly  impeding  her  In  earning  a  livelihood. 
While  tbe  verdict  seems  to  have  been  liberal, 
it  is  not  so  wanting  of  support  In  tbe  evi- 
dence or  so  grossly  excessive  that  this  court 
can  say  that  it  was  the  result  of  passion  or 
prejudice. 

Some  contention  is  made  that  on  the  argu- 
ment to  tbe  Jury  one  of  tbe  plaintiff's  coun- 
sel made  highly  Inflammatory  and  prejudi- 
cial remarks.  The  court,  upon  objection,  in- 
structed the  Jury  not  to  consider  these  re- 
marks; and  It  appears  from  tbe  testimony  of 
some  of  the  Jurors  who  testified  on  the  ap- 
plication of  tbe  defendant  below  for  a  new 
trial  that  these  remarks  were  not  prejudicial, 
and  did  not  have  much  effect,  as  they  testi- 
fied tbat  "all  speeches  of  any  and  all  lawyers 
in  the  case  was  'sweetness  wasted  on  the 
desert  air.' " 

It  Is  also  alleged  that  tbe  court  erred  In 
refusing  to  grant  tbe  defendant  a  new  trial. 
It  Is  said  tbat  tbe  misconduct  of  tbe  Jury 
and  the  manner  In  wblcb  it  arrived  at  its 
verdict  were  such  tbat  the  verdict  should  not 
have  been  permitted  to  stand.  It  Is  alleged 
tbat  tbe  verdict  was  arrived  at  by  each  Ju- 
ror setting  down  the  amount  he  thought  tbe 
plaintiff  ought  to  recover,  adding  these  sev- 
eral sums  together,  and  dividing  tbe  total 
amount  by  12;  tbe  quotient  l>eing  the  total 
amount  of  the  verdict.  J.  K.  Harkness,  one 
of  tbe  Jurors,  testified  tbat  this  was  the  man- 
ner of  arriving  at  the  verdict.  It  Is  evident, 
however,  that  the  court  below  did  not  be- 
lieve the  statement  of  Harkness,  and  upon 
this  we  entirely  agree  with  tbat  court.  EJv- 
cry  other  Juror  who  testified  declared  tbat 

rkness'  statement  was  false.    There  are 


some  other  alleged  Irregularities  on  the  part 
of  the  Jury,  but  nothing  that  appears  preju- 
dicial to  the  rights  of  plaintiff  In  error. 

The  Judgment  of  tbe  court  below  to  af- 
firmed.   All  the  Justlcei  concurrinc. 


^  STATE  T.  BURTON. 
(Supreme  Court  of  Kansas.    Nor.  8^  1902.) 

CRIMINAL  lAW— TRIAI^HISCONDDCT  OF  JXTBT 
—SEPARATION. 

1.  When  a  Juror  in  a  capital  case  makes  a 
statement  to  his  fellow  members  about  material 
mnttcrs  outside  the  evidence,  and  of  a  prejudi- 
cial character,  based  on  his  personal  knowledge, 
it  will  vitiate  the  verdict,  unless  a  clear  show- 
ing is  made  that  the  defendant  suffered  uo 
prejudice  from  the  misconduct. 

2.  While  the  law  allows  a  separation  of  the 
jury,  with  the  permission  aud  under  proper  ad- 
monition of  the  court,  uutil  a  iinal  submission 
of  the  case,  if  it  appears  that  enemies  or 
friends  of  the  accused  will  endeavor  to  in- 
fluence the  jury,  or  that  jurors,  in  commiDglinf; 
with  the  public  during  the  trial,  will  be  ex- 
posed to  improper  extraneous  influences,  or  be 
affected  by  the  passions  or  prejudices  existing 
outside  the  courtroom,  it  is  within  the  prov- 
ince and  duty  of  the  court  to  keep  the  jury 
together  under  the  restraining  supervision  at 
an  ofilcer  dnring  the  trial. 

(Syllabus  by  the  Court.) 

In  banc.  Appeal  from  district  court, 
Marion  county;  O.  L.  Moore,  Judge. 

Robert  H.  Burton  was  convicted  of  mur- 
der, and  appeals.    Reversed. 

Keller  &  Dean,  for  appellant  A.  A.  (3od- 
ard,  Atty.  Gen.,  and  R.  L.  King,  for  the 
State. 


JOHNSTON,  J.  Robert  Hawthorn  Burton 
was  informed  against,  tried,  and  convicted 
of  murder  in  the  district  court  of  Marlon 
county.  On  a  former  trial  he  was  convicted 
of  murder  In  the  first  degree,  but  on  appeal 
the  Judgment  of  conviction  was  set  aside  for 
errors  committed,  and  a  new  trial  was 
awarded.  State  v.  Burton,  C3  Kan.  602.  66 
Pac.  633.  The  principal  facts  of  tbe  homi- 
cide are  related  in  tbe  report  of  the  former 
appeal,  and  a  rest.itement  of  tbem  here  Is 
not  necessary.  On  this  appeal  tbe  main  and 
controlling  considerations  assigned  for  re- 
versal arise  upon  tbe  irregular  actions  of  the 
Jurors,  and  of  those  near  to  and  in  control  of 
them.  In  behalf  of  the  defendant  It  Is  said 
that  unusual  Interest  was  taken  by  tbe  peo- 
ple of  the  community  In  tbe  trial  and  its  re- 
sult and  especially  in  the  second  trial,  and 
that  to  avoid  any  Improper  influences  upon 
tbe  Jury  from  commingling  with  the  people, 
who  bad  decided  opinions  In  regard  to  tbe 
killing  of  Hoffman,  or  who  bad  especial  in- 
terest In  securing  tbe  conviction  of  the  de- 
fendant counsel  requested  the  comt  to  have 
the  Jury  kept  together  under  charge  of  « 
sworn  officer,  during  the  trial;    bat  .the  re- 
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quest  was  refused.  In  our  state  the  law  al- 
lows a  separation  of  the  Jury,  with  the  per- 
mission and  under  proper  admonition  of  the 
court,  until  a  final  submission  of  the  case. 
There  are  cases  where  the  court.  In  Its  dis- 
cretion, may  well  order  the  Jury  to  be  kept 
together,  and  away  from  the  excitement  and 
prejudices  of  the  community,  from  the  be- 
ginning of  the  trial  If  there  is  danger  that 
the  enemies  or  friends  of  the  accused  will  en- 
deavor to  reach  and  influence  the  jury,  or 
that  the  jurors,  in  commingling  with  the  pub- 
lic during  the  trial,  will  be  exposed  to  im- 
proper extraneous  influences,  or  be  affected 
by  the  passions  and  prejudices  existing  out- 
side of  the  courtroom,  it  would  be  the  duty 
of  the  court  to  keep  the  jury  together  under 
the  restraining  supervision  of  an  otBcer,  and 
beyond  the  reach  of  the  outside  parties  and 
Influences.  Believing  that  such  dangers  ex- 
isted in  this  case,  the  defendant  requested 
that  the  jury  be  kept  together  during  the 
trial  under  the  care  of  a  balUfT  duly  sworn. 
It  Is  charged,  and  the  testimony  offered  on 
the  motion  for  a  new  trial  showed,  that  three 
brothers  of  the  deceased,  Hoffman,  who  at- 
tended the  trial,  as  well  as  certain  witnesses 
for  the  state,  took  occasion  to  mingle  with 
and  make  themselves  agreeable  to  the  jury 
at  every  recess  and  adjournment  of  the  court, 
and  that  when  friends  or  attorneys  of  the  de- 
fendant approached  them  the  conversations 
with  the  jurors  would  cease,  so  that  It  was 
difficult  to  learn  what  they  were  saying  to 
the  Jurors,  but  they  appeared  to  be  holding 
private  and  confidential  conversations  with 
the  Jurors.  One  of  the  strange  things  in  the 
case  was  the  fact  that  William  Hoffman,  one 
of  the  brothers  of  the  deceased,  who  had 
come  from  Colorado  to  attend  the  trial,  al- 
djongb  not  a  witness,  roomed  and  slept  a 
night  with  one  of  the  jurors  after  the  trial 
commenced.  The  Juror  had  been  assigned 
to  another  room,  but  for  some  reason  was 
changed  to  the  room  occupied  by  Hoffman. 
They  had  conversation  together,  but  the 
Juror  stated  that  the  facts  of  the  case  were 
not  discussed,  and  he  further  stated  that  he 
was  not  aware  that  his  room-mate  was  a 
brother  of  the  man  who  was  killed  by  Bur- 
ton. There  was  proof  to  show  that  William 
Hoffman  offered  to  treat  two  of  the  jurors  to 
drinks  of  malt  ale  at  bis  expense,  but  they 
declined  the  offer.  During  the  deliberations 
of  the  Jury,  the  sheriff  and  a  deputy  of  his, 
neither  of  whom  were  sworn  as  bailiffs  in  the 
case,  entered  the  Jury  room,  and  held  some 
conversation  with  the  jurors,  although  noth- 
ing was  said  of  the  pending  case.  The  occa- 
sion for  their  going  m-as  that  the  court  had 
directed  the  sheriff  to  furnish  supper  for  the 
Jtn7  to  the  bailiff.  Instead  of  allowing  the 
bailiff  to  take  the  food  to  the  jury,  they  car- 
ried It  Into  the  Jury  room,  and  one  of  them 
states  the  Jurors  "Jollied"  them  about  the 
supper  that  was  furnished.  Misconduct  of  a 
more  serious  character  occurred  during  the 
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deliberations  of  the  Jury.  The  crucial  point 
In  the  case  was  whether  there  was  a  neces- 
sity, or  an  apparent  necessity,  for  the  shoot- 
ing of  Hoffman.  It  was  claimed  by  the  de- 
fendant that  Hoffman  was  a  violent  and  des- 
perate man,  who  had  threatened  the  life  of 
the  defendant  One  of  the  Jurors  stated  to 
bis  fellows  that  he  knew  that  Hoffman  was 
nothing  but  a  bluffer,  and  that  he  would  not 
have  hurt  anybody.  A  similar  statement  ap- 
pears to  have  been  made  by  another  of  the 
jurors,  and  those  were  not  based  on  the  tes- 
timony In  the  case,  but  rested  upon  personal 
knowledge.  Another  Juror  stated  In  the  Jury 
room  that  a  former  Jury  bad  found  the  de- 
fendant guilty  of  murder  in  the  first  degree, 
and  there  was  no  reason  why  a  different  ver- 
dict should  be  rendered  now.  And  there  was 
further  testimony  that  a  Juror  stated  to  his 
fellows  that  everybody  In  Marion  believed 
the  defendant  to  be  guilty  of  murder  in  the 
first  degree.  Several  of  the  Jurors  testified 
positively  that  these  extraneous  and  prejn- 
dlclal  statements  were  made.  It  Is  true  that 
a  greater  number  of  this  Jurors  testified  that 
they  did  not  make  them,  or  hear  them  made, 
but  they  coupled  with  it  the  further  state- 
ment that  such  statements  might  have  been 
made  in  the  Jury  room,  but,  if  so,  they  did 
not  think  they  were  based  on  the  personal 
knowledge  of  the  jurors.  We  think  the  state 
wholly  failed  to  meet  the  positive  testimony 
that  the  prejudicial  statements  of  an  evi- 
dentiary nature  were  made,  and  In  such  a 
case  the  burden  rests  on  the  state  to  prove 
that  the  defendant  suffered  no  prejudice  from 
misconduct  and  improper  influences.  It  is 
true  the  jurors  testified  that  they  were  not 
affected  by  the  statements  and  extraneous  in- 
fluences, but  that  kind  of  testimony  is  hardly 
sufficient  In  a  case  Involving  the  liberty  of  a 
prisoner  for  life.  Jurors  will  generally  hold 
the  opinion— and  honestly,  too— that  they  are 
not  prejudiced  by  improper  influences;  but 
who  can  say  that  these  statements,  based  on 
the  personal  knowledge  of  their  associates, 
did  not  unconsciously  Influence  their  judg- 
ment and  action?  And  who  can  say  that 
they  were  not  affected  by  the  information 
wrongfully  introduced  in  the  Jury  room  that 
another  Jury  had  at  another  time  found  the 
defendant  guilty  of  the  highest  degree  of  the 
crime  with  which  he  was  charged?  Nor  is 
it  easy  to  sbow  that  the  defendant  suffered 
no  prejudice  from  the  testimony  from  the 
outside  that  the  public  of  Marlon  believed  be 
was  guilty  of  murder  In  the  first  degree.  It 
Is  the  aim  of  the  law  to  surround  a  trial  by 
such  safeguards  as  will  exclude  all  external 
and  Improper  influences  from  the  jury,  and 
thus  protect  the  rights  of  the  defendant  and 
prevent  the  conviction  of  the  innocent.  It 
has  been  said  that:  "We  cannot  be  too  strict 
.11  guarding  trials  by  Jury  from  Improper  in- 
nnences,  and  In  compelling  a  rigid  and  vigi- 
lant observance  of  all  the  provisions  of  the 
statutes  tending  to  preserve  the  purity  <rf 
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such  trials.  The  verdict,  when  returned  Into 
court,  must  command  entire  confidence.  It 
must  be  secure  from  all  Improper  bias,  and 
even  from  the  suspicion  of  Improper  bias." 
State  V.  Snyder,  20  Kan.  306.  When  Jurors, 
in  their  zeal  to  secure  a  finding  of  guilty 
against  the  accused,  bring  before  their  fel- 
lows material  statements  and  facts  based  on 
personal  knowledge,  and  which  were  not 
given  in  evidence,  confidence  in  their  verdict 
is  necessarily  shaken.  If  such  matters  had 
been  admitted  in  evidence  in  court,  where 
the  defendant  had  opportunity  to  meet  and 
disprove  them,  It  would  have  been  reversible 
error;  and  where  they  are  Introduced  before 
the  Jury  when  the  defendant  is  absent,  and 
without  opportunity  to  challenge  or  meet 
them,  they  are  still  more  hurtful  and  erro- 
neous. In  the  nature  of  things,  these  ex- 
traneous statements  were  very  prejudicial, 
and,  as  they  were  not  shown  to  be  without 
prejudice  to  the  defendant,  they  necessarily 
vitiate  the  verdict  and  require  a  new  trial. 
Railroad  Co.  v.  Bayes,  42  Kan.  809,  22  Pac. 
741;  State  v.  Woods,  40  Kan.  237,  30  Pac. 
620;  Same  v.  MeCormIck,  57  Kan.  440,  46 
Pac.  777,  57  Am.  St  Rep.  341.  This  error, 
although  sufficient  of  Itself  to  accomplish  a 
reversal,  is  somewhat  emphasized  by  other 
Irregularities  and  misconduct  which  have 
been  mentioned.  Some  of  them  were  mani- 
festly without  prejudice,  while  as  to  others 
It  is  not  80  easy  to  say  that  the  Jury  was  free 
from  impartial  influences,  or  that  the  defend- 
ant suffered  no  prejudice  from  them.  While 
we  are  reluctant  to  set  aside  a  second  con- 
viction, we  cannot  sanction  a  verdict  In  a 
capita]  case  surrounded  with  so  many  op- 
portunities for  improper  influences,  and 
where  extraneous  and  prejudicial  facts  and 
statements  were  put  before  the  Jury  while 
they  w«re  determining  the  rights  of  the  de- 
fendant to  life  and  liberty. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

SiHTH.  CUNNINGHAM,  GREENE,  and 
BURCH,  JJ.,  concurring. 

DOSTER,  C.  J.  While  I  concur  in  the 
Judgment  of  reversal  in  this  case.  I  only  do 
80  as  to  the  first  ground,  namely,  prejudicial 
statements  by  Jurors  to  their  fellows  in  the 
Jury  room,  for  the  reason  that  the  evidence 
In  court  of  the  Jurors  as  to  the  making  of 
such  statements  in  the  Jury  room  was  ad- 
mitted without  objection.  To  my  mind,  the 
practice  of  allowing  jurors  to  expose  the  se- 
crets of  the  Jury  room  and  relate  matters 
occiurlng  there  which  may  have  infiuenced 
their  verdict,  while  sanctioned  in  such  cases 
as  this  by  former  decisions.  Is  radically 
wrong.  It  iB  allowing  Jurors  to  impeach 
their  verdict  as  to  matters  inhering  In  It.  and 
it  should  not  be  permitted. 

POLXiOCK,  J.    My  sentiments  also. 


RODilAN  T.  MISSOURI  PAO.  RT.  CO. 
(Supreme  Coxirt  of  Kansas.    Nor.  8.  1902.) 

RBHOVAL  OF  CATJSBS— REMAND— DKATH  BT 
WRONQFUL  ACT— UMITATIONS. 

1.  Wheu  a  federal  eonrt,  by  dismissal  with- 
out prejudice,  aud  without  a  determination  of 
the  merits,  reliuquishes  its  jnrisdictiou  over  th« 
parties  to  and  subject-matter  of  au  action  re- 
moved into  such  court  from  a  state  court,  plain- 
tiff  therein  may  again  invoke  the  jurisdiction 
of  the  state  court,  and  that  court  may  properly 

firoceed  to  a  determinatiou  of  the  controversy, 
rrespective  of  and  unaffected  by  the  former 
removal  to  and  jnrisdictiou  in  the  federal  court. 

2.  Section  422  of  the  Civil  Code  creates  a 
right  of  action  for  damages  for  death  by  wrong- 
ful act  which  did  not  exist  at  common  law, 
and  which  does  not  obtain  in  the  absence  of 
such  act.  The  limitatiou  of  two  years  prescrib- 
ed in  the  act  in  which  such  action  must  be 
commenced  is  a  condition  imposed  upon  the 
exercise  of  the  right  of  action  granted,  and  thie 
time  is  not  extended  by  the  pendency  and  die- 
missal  of  a  former  action,  as  provided  in  sec- 
tion 23  of  the  Civil  Code. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  eonrt  of  common 
pleas,  Wyandotte  county;  Wm.  Q.  Holt» 
Judge. 

Action  by  Amanda  Rodman,  administra- 
trix of  T.  M.  Rodman,  against  the  Missouri 
Pacific  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

T.  P.  Anderson  and  L.  C.  True,  for  plain- 
tiff In  error.  Waggener,  Horton  &  Orr,  for 
defendant  in  error. 


POLLOCK,  J.  T.  M.  Rodman,  an  employe 
of  the  receives  of  the  Union  Pacific  Rail- 
way company,  was  killed  by  an  engine  of 
defendant  on  Its  line  of  road  in  Kansas  City 
on  the  14th  day  of  April,  1886.  On  the  1st 
day  of  August.  1896,  Amanda  Rodman,  bis 
widow,  commenced  an  action  against  the  re- 
ceivers of  the  Union  Pacific  Railway  Com- 
pany and  the  Missouri  Pacific  Railroad  Com- 
pany of  Missouri  to  recover  damages  for  th» 
death  of  Rodman  by  wrongful  act.  in  ac- 
cordance with  the  provisions  of  section  422a 
of  the  Civil  Code.  That  action  was  removed 
into  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  and  thereafter,  on 
the  1st  day  of  December,  1898,  was  dis- 
missed therefrom  by  plaintiff,  without  prej- 
udice to  the  bringing  of  a  future  action. 
Meanwhile,  the  widow  having  been  duly  ap- 
pointed and  qualified  as  administratrix  of  thO' 
estate  of  deceased,  this  action  was  com- 
menced by  her  in  her  representative  capacity 
in  the  court  of  common  pleas  of  Wyandc^te 
county  against  the  Missouri  Pacific  Railway 
Company  of  Kansas,  on  the  28th  day  of 
December,  1898,  to  recover  damages  for  the 
death  of  deceased  under  the  provisions  of 
section  422  of  the  Civil  Ck>de.  Defendant 
answered,  among  other  defenses,  denying  Jo- 
risdictlon  in  the  state  court  to  try  or  det«r- 


%  i.  See  Death,  vol.  16.  Cent.  Dl 
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mine  the  controversy,  and  also  pleaded  In 
bar  tbe  limitation  contained  in  the  act  under 
which  Bait  is  brought  The  trial  coort  sus- 
tained a  demnrrer  to  the  evidence  ottered  by 
plaintiff,  and  entered  judgment  for  costs  in 
favor  of  defendant  Plaintiff  Ijelow  brings 
error. 

The  questions  arising  upon  this  record  for 
our  determination  are  well  defined,  clearly 
presented,  and  Important.  It  Is  affirmed  on 
the  one  hand,  and  denied  on  the  other,  as 
follows:  (1)  The  former  action  having  been 
properly  removed  Into  the  federal  court  the 
loss  of  Jurisdiction  by  the  state  court  over 
the  snbject-matter  was  absolute  and  .final, 
not  alone  as  to  the  action  so  removed,  but  as 
to  this  action  brought  after  dismissal  of  the 
former  action  from  the  federal  court.  (2) 
The  pendency  of  the  former  action,  wherein 
the  widow,  In  her  personal  capacity,  was 
plaintiff,  and  the  receivers  of  the  Union 
Padfle  Railway  Company  and  the  Missouri 
Pacific  Railroad  Company,  alleged  to  be  a 
corporation  of  the  state  of  Missouri,  were 
defendants,  did  not  operate  to  suspend  the 
running  of  the  general  statute  of  limitations 
as  to  the  present  action,  wherein  the  widow, 
In  her  representative  capacity,  as  administra- 
trix, is  plaintiff,  and  the  Missouri  Pacific 
Railway  Company,  alleged  to  be  a  Kansas 
corporation,  is  def^dant  (3)  Section  422 
of  the  Civil  Code  creates  a  right  of  action 
for  damages  for  death  by  wrongful  act.  In 
the  absence  of  which  no  such  right  of  action 
would  exist,  and  prescribes  as  a  condition 
to  such  right  of  action  the  time  within  which 
the  right  must  be  exercised,  and,  as  the 
present  action  was  not  brought  within  the 
prescribed  time,  the  right  was  lost;  and  this 
notwithstanding  the  pendency  of  the  prior 
action  and  its  failure  otherwise  than  upon 
the  merits  withhi  one  year  next  preceding  the 
bringing  of   this  present   action. 

Upon  the  first  question  raised,  the  au- 
thorities are  divided.  Decisions  from  courts 
of  high  standing  and  undoubted  authority 
are  not  wanting  in  support  of  this  contention 
of  defendant  in  error,— notably,  the  decision 
of  the  supreme  court  of  Ohio  In  Railroad 
Co.  V.  Fulton,  59  Ohio  St  575,  53  N.  E. 
2G5,  44  L.  R.  A.  520,  and  the  supreme  court 
of  Georgia  In  Cox  v.  Raih-oad  Co.,  68  Ga. 
446.  We  think,  however,  both  the  weight 
of  aottaority  and  the  better  reasoning  against 
the  conclusion  reached  In  these  decisions. 
When,  In  an  action  pending  In  a  state  court, 
cognizable  In  and  removable  to  the  federal 
court,  there  is  filed  In  due  time  a  proper  pe- 
tition and  bond  for  removal  to  the  federal 
court  the  state  court  Ipso  facto  loses  Juris- 
diction, and  any  further  proceedings  taken 
by  the  state  court  in  that  action,  or  a  subse- 
quent action  brought  upon  the  Identical  sub- 
ject-matter, between  the  same  parties,  dur- 
ing the  pendency  of  the  action  removed  Into 
the  federal  court  or  after  final  Judgment 
therein,  is  coram  non  Judice  and  void.  But 
when  the  federal  coturt  by  dismissal,  relin- 


quishes its  JurisdlL'tion  over  the  subject-mat- 
ter of  the  action  and  the  parties,  without  ad- 
judication of  the  merits,  the  plaintiff  may 
again  invoke  the  jurisdiction  of  the  state 
court;  and  that  court  may  properly  proceed 
to  a  determination  of  the  controversy,  ir- 
respective of  and  unaffected  by  the  former 
removal  to  or  jurisdiction  in  the  federal 
court.  Gassman  v.  Jarvis  (C.  C.)  100  Fed. 
146;  Bush  v.  Kentucky,  107  U.  S.  110,  1 
Sup.  Ct  625,  27  L.  Ed.  354;  Hughes  v.  Green, 
28  C.  C.  A.  637,  84  Fed.  833;  Chamberlain  y. 
Eckert,  2  Blss.  124,  Fed.  Cas.  No.  2,576. 

The  conclusion  reached  In  this  case  renders 
it  unnecessary  to  express  any  opinion  upon 
the  second  proposition  stated.  For,  conced- 
ing the  case  at  bar  to  be.  In  parties  and  sub- 
ject-matter, sufficiently  identified  with  the  ac- 
tion first  brought,  and  removed  hito  the  fed- 
eral court,  and  therefrom  dismissed  without 
prejudice  prior  to  a  determination  of  the  mer- 
its, and  within  one  year  next  preceding  the 
commencement  of  this  present  action,  to  have 
conserved  a  right  of  action  governed  by  the 
general  statutes  of  limitations,  yet  we  do  not 
think  plaintiff  can  recover.  Section  422  of 
the  Civil  Code  provides:  "When  the  death 
of  one  is  caused  by  the  wrongful  act  or  omis- 
sion of  another,  the  personal  representatives 
of  the  former  may  maintain  an  action  there- 
for against  the  latter,  if  the  former  might 
have  maintained  an  action  had  he  lived 
against  the  latter  for  an  injury  for  the  same 
act  or  omission.  The  action  must  be  com- 
menced within  two  years.  The  damages  can- 
not exceed  ten  thousand  dollars,  and  must 
Inure  to  the  exclusive  benefit  of  the  widow 
and  children,  if  any,  or  next  of  kin,  to  be 
distributed  m  the  same  manner  as  personal 
property  of  the  deceased."  Section  422a  pro- 
vides: "That  in  all  cases  where  the  residence 
of  the  party  whose  death  has  been  or  here- 
after shall  be  caused  as  set  forth  In  section 
422,  is  or  has  been  at  the  time  of  bis  death 
In  any  other  state  or  territory,  or  when, 
being  a  resident  of  this  state,  no  personal  rep- 
resentative Is  or  has  been  appointed,  the  ac- 
tion provided  in  said  section  422  may  be 
brought  by  the  widow,  or  where  there  is  no 
widow,  by  the  next  of  kin  of  such  deceased." 
Under  this  section,  Amanda  Rodman,  as  wid- 
ow, brought  the  action  which  was  removed 
into  the  federal  court  and  dismissed  there- 
from without  prejudice,  within  a  year  next 
preceding  the  bringing  of  the  present  action. 
Section  23  of  the  Civil  Code  provides:  "If 
any  action  be  commenced  within  due  time 
and  a  Judgment  thereon  for  the  plaintiff  be 
reversed,  or  if  the  plaintiff  fall  In  such  action 
otherwise  than  upon  the  merits,  and  the  time 
limited  for  the  same  shall  have  expired,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action 
survive,  his  representatives,  may  commence 
a  new  action  within  one  year  after  the  re- 
versal or  failure."  The  question  is,  did  the 
pendency  of  the  former  action,  and  the  sav- 
ing terms  of  this  section,  suspend  the  opera- 
tion of  the  limitation  provided  in  section  422, 
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and  permit  the  bringing  of  the  action  at  bar 
-more  than  two  years  after  the  cause  of  action 
arose?  The  question  here  presented  is  one  of 
first  instance  In  this  court.  Our  decision  Is 
therefore  untrammeled  by  any  former  con- 
trolling opinion,  and  Is  based  upon  and  indu- 
ced by  an  examination  of  many  decisions 
arising  upon  kindred  statutes,  and  the  rea- 
soning therein  employed.  The  precise  ques- 
tion has  seldom  arisen.  Questions  analogous 
In  their  nature  are  of  frequent  occiurence. 
At  common  law,  or  In  the  absence  of  section 
^2,  no  right  of  action  would  exist  in  this 
state  in  favor  of  any  one  to  recover  damages 
for  the  wrongful  death  of  Rodman.  Insur- 
ance Co.  T.  Brame,  95  U.  S.  754,  21  L.  Ed. 
680;  Dennick  t.  Railroad  Co.,  103  U.  S.  11. 
26  L.  Ed.  436;  The  Harrisburg,  119  U.  S. 
199,  7  Sup.  Ct  140,  30  L.  Ed.  35a  The  gen- 
eral character  and  purpose  of  the  act,  and 
the  nature  of  the  limitation  therein  contaln- 
«{l,  have  many  times  received  the  considera- 
tion of  the  courts.  This  court,  in  Hamilton 
V.  Railroad  Co.,  89  Kan.  56,  18  Pac.  57,  In 
considering  the  act  of  Missouri  creating  a 
right  of  action  for  wrongful  death,  said- 
"The  right  thus  conferred  is  a  conditional 
one,  and  the  plalntUTs  in  such  action  must 
bring  themselves  clearly  within  the  prescrib- 
«I1  conditions  necessary  to  confer  the  right 
of  action."  In  the  opinion,  Mr.  Justice  John- 
ston says:  "The  provision  designating  when 
4Uid  by  whom  the  suit  may  be  brought  is 
more  that  a  mere  limitation.  It  is  a  condition 
imposed  by  the  legislature,  which  qualifies 
the  right  of  recovery,  and  upon  wliich  its  ex- 
ercise depends.  The  supreme  court  of  Mis- 
souri has  recently  examined  and  interpreted 
this  statute,  and,  In  an  -  elaborate  opinion, 
reaches  the  conclusion  that  the  right  is  a 
conditional  one,  and  the  condition,  being  an- 
-ttexcd  to  the  right  as  given  In  the  statute, 
modifies  the  same,  and  In  fact  forms  a  part 
of  the  right  Itself."  In  The  Harrisburg,  su- 
pra, Mr.  Justice  Waite,  delivered  the  opin- 
ion  of  the  court,  in  speaking  of  the  statutes 
-of  the  states  of  Massachusetts  and  Pennsyl- 
vania, said:  "The  statutes  create  a  new  le- 
gal liability,  with  a  right  to  a  suit  for  Its 
enforcement,  provided  the  suit  is  brought 
within  twelve  months,  and  not  otherwise. 
The  time  within  which  the  suit  must  be 
brought  operates  as  a  limitation  of  the  lia- 
bility itself  as  created,  and  not  of  the  rem- 
«dy  alone.  It  is  a  condition  attached  to  the 
right  to  sue  at  all.  *  *  •  It  matters  not 
that  no  rights  of  Innocent  parties  have  at- 
tached during  the  delay.  Time  has  b^en 
made  of  the  essence  of  the  right,  and  the 
right  is  lost  If  the  time  Is  disregarded.  The 
liability  and  the  remedy  are  created  by  the 
same  statutes,  and  the  limitations  of  the  rem- 
edy are  therefore  to  be  treated  as  limitations 
of  the  right."  In  Railroad  Co.  v.  Hurd,  47 
C.  C.  A.  015/108  Fed.  116,  56  L.  R.  A.  193, 
It  Is  said:  *^t  has  been  universally  held  that 
where  a  special  statute  of  this  character  gives 


a  remedy,  vrith  an  express  limitation  in  the 
statute,  the  limitation  Is  inherent  In  the  right 
of  action,  and  fotlows  the  remedy  wherever 
there  Is  an  attempt  to  obtain  It"/  In  Taylor 
V.  Coal  Co.,  94  N.  C.  625,  it  Is  fceld:  "The 
provisions  of  this  statute  limiting  the  time 
within  which  the  action  must  be  brought  is 
not  a  statute  of  limitations.  The  statute  con- 
fers a  right  of  action  which  did  not  exist  be- 
fore, and  It  must  be  strictly  compiled  witb. 
/As  there  is  no  saving  clause  as  to  the  time  ' 
of  bringing  the  action,  no  explanation  as  to  ; 
why  It  was  not  brought  will  avail.'*/  Mr.  I 
Tiffany,  In  bis  work  on  Death  by  Wrongful ' 
Act  (section  121),  says:  "These  special  limi- 
tations differ  In  some  respects  from  those  cre- 
ated by  the  ordinary  statutes  of  limitation. 
Inasmuch  as  the  act  which  creates  the  lim- 
itation also  creates  the  action  to  which  It 
applies,  the  limitation  Is  not  merely  of  the 
remedy,  but  la  of  the  right  of  action  itself. 
The  right  is  given  subject  to  the  limitation, 
and  a  subsequent  change  in  the  period  of  lim- 
Itntlon  will  not  extend  the  period  so  as  to 
affect  an  existing  right  of  action."  In  8  Am. 
&  Eng.  Enc.  Lew  (2d  Ed.)  875,  it  is  said:  "It 
seems  that  provisions  in  the  statutes  author- 
izing actions  for  wrongful  death  which  limit 
the  time  within  which  the  actions  shaU  be 
brought  are  not  properly  statutes  of  limita- 
tion, as  that  term  is  generally  used.  They 
are  qualifications  restricting  rights  granted 
by  the  statutes,  and  must  be  strictly  com- 
piled with.  As  the  statutes  confer  a  new 
right  of  action,  no  explanations  as  to  why 
the  suit  was  not  brought  wltliln  the  specified 
time  will  avail,  unless  the  statutes  themselves 
provide  a  saving  clause."  See,  also,  George 
V.  Hallway  Co.,  51  Wis.  603,  8  N.  W.  374; 
Hanna  v.  Railroad  (>>.,  32  Ind.  113;  Best  ▼. 
Town  of  KInston,  106  N.  C.  206,  10  S.  B2. 
997.  The  precise  question  here  under  con- 
sideration arose  in  Gerren  v.  Railroad  Oo., 
60  Mo.  405.  It  Is  there  held:  "Under  sec- 
tion 5  of  the  damage  act,  the  new  snit 
brought  against  a  railroad  after  nonsuit 
must  be  commenced  within  one  year  after 
the  date  of  the  Injury.  Section  19  of  tbe 
chapter  concerning  limitations,  authorizing 
the  commencement  of  a  new  action  within  a 
year  from  date  of  nonsuit,  has  no  applica- 
tion to  causes,  the  time  for  bringing  which 
Is  not  prescribed  by  that  chapter,  but  oth- 
erwise limited."  Also  in  Railway  C!o.  T.  Dy- 
llnski,  07  111.  App.  114,  It  is  held:  "Ac- 
tions for  damages  resulting  from  the  deatii 
of  a  person  caused  by  the  wrongful  act  of 
another  may  be  commenced  within  two  years 
after  such  deatli.  The  time  is  not  extended 
by  a  nonsuit  in  a  previous  action."  Many 
cases  have  arisen  In  which  It  has  been  held 
that  minority  or  other  legal  disability  of  tbe 
party  entitled  to  bring  and  maintain  the  ac- 
tion will  not  operate  to  extend  the  time  pre- 
scribed in  the  statute  for  the  bringing  of  the 
action.  In  the  absence  of  a  saving  clause  In 
the   act   itself.    Foster   v.   Railroad  Oi.,    72 
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M188.  S8C,   18  South.  380;    Murphy  y.  Rail- 
way Co..  80  Iowa,  26,  45  N.  W.  392;    Best 
y.  Town  of  Kinston,  supra;    O'Kelf  t.  Rail- 
road Co.,  99  Ala.  524,  12  South.  451;    Rail- 
road Co.  y.  Sanders,  86  Ky.  239,  5  S.  W.  563. 
in  Beebe  y.  Doster,  36  Kan.  666,   14  -Pac. 
ISO,  this  court  held  the  general  provisions  of 
the  statute  of  limitations  ineffectual  to  ex- 
tend the  special  limitation  of  five  years  con- 
tained in  section  141  of  the  tax  law,  provid- 
ing for  the  bringing  of  an  action  to  recover 
lands    sold   for   taxes,   notwithstanding   the 
nonresidence  of  the  defendant.    It  has  also 
held  that  the  contractual  limitation  contain- 
ed in  a  policy  of  insurance  is  not  governed 
or  controlled  by  the  general  statutes  of  lim- 
itations.   McElroy  v.  Insurance  Co.,  48  Kan. 
200,  29  Pac.  478.    A  review  of  the  author- 
ities bearing  upon  the  question  controverted 
compels  us  to  hold  that  the  scope  and  effect 
of  the  act  above  quoted  is  not  merely  to 
provide  a  remedy  for  a  cause  of  action  ex- 
isting independent  of  the  act  itself,  but  to 
create  a  cause  or  right  of  action  where  prior 
to  the  passag^or  in  the  absence  of  the  act 
none  existed. /as  a  part  of  the  right  of  ac- 
tion itself,  as  a  condition  imposed  upon  and 
in   limitation   of  the   exercise  of  the  right 
granted,  it  is  provided  that  the  action  upon 
which  recovery  Is  bad  must  be  commenced 
within  two  years  from  the  time  the  right  of 
action  arose.    No  excuse  pleaded  for  delay 
in  the  commencement  of  the  action  for  more 
than   two  years  will  avail,  for  the  reason 
that  no  such  excuse  can,  in  law,  b6  held  suf- 
ficient. ^A  limitation  upon  the  time  in  which 
a  pre-existing  right  of  action  may  be  exer- 
cised is  governed  by  the  general  statutes  of 
limitation,  and,  in  consequence,  falls  within 
the  saving  provisions  of  section  23,   above 
quoted.    But  the  limitation  in  time  of  the 
commencement  of  the  action  here  brought 
under  this  statute  is  imposed  as  a  condition 
upon  the  exercise  of  the  right  itself,  is  spe- 
cial and  absolute  In  its  nature,  and  is  un- 
affected by  the  general  provisions  of  section 
23. 

We  are  cited  by  counsel  for  plaintiff  in 
error  to  cases  in  which  it  is  claimed  that  a 
doctrine  contrary  to  the  conclusion  here 
reached  is  announced.  We  have  examined 
the  cases  cited,  and  find  but  one  in  which 
the  precise  question  here  considered  was  ei- 
ther raised  or  determined.  The  exact  ques- 
tion was  presented  and  considered  in  the 
case  of  Swift  &  Co<  v.  Hoblawetz,  10  Kan. 
App.  48,  61  Pac.  969.  Xo  authorities  are  cit- 
ed in  Its  support,  neither  are  reasons  given 
for  the  conclusion  reached.  Its  authority  is 
denied. 

It  follows,  the  facts  appearing  upon  the 
face  of  the  petition,  the  demurrer  lodged 
against  It  should  have  been  sustained.  Fail- 
hig  Id  tbls,  the  action  of  the  trial  court  in 
■nstainlns  a  demurrer  to  the  evidence  offer- 
ed by  plaintiff,  and  entering  Judgmeut  in 
favor  of  defendant,  is  right,  and  must  be 
affirmed.     All  the  justices  concurring. 


KANSAS  CITY,  FT.  S.  &  M.  E.  CO.  y.  DAL- 
TON. 
(Supreme  Court  of  Kansas.    Nov.  8,  1902.) 

CARRIERS— NGQLIQENCB—DAMAOBS—MBNTAI, 
SUFFERING. 

1.  In  an  action  for  damages  sustuined  by 
reasou  of  the  neRligence  of  a  railway  compeny 
in  carrying  a  passenRer  beyond  her  point  of 
destination  in  the  uigbttime,  thereby  causing 
her  expense,  annoyance,  iuconveuience,  loss  of 
time,  fright,  and  mental  suffering,  no  recovery 
can  be  bad  for  the  fright  or  meutai  sufferintp 
as  an  iudependeut  element  of  damages,  ouac- 
companied  by  physical  or  bodily  injury. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Miami 
county;   John  T.  Burris,  Judge. 

Action  by  Jennie  Dalton  against  the  Kan- 
sas City,  Ft.  Scott  &  Jlemphis  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Pratt,  Dana  &  Black,  for  plaintiff  in  error, 
Frank  M.  Sheridan,  for  defendant  In  error. 

POLLOCK,  J.  Action  brought  by  Jennie 
Dalton  to  recover  damages  from  the  railway 
company  for  negligence  in  the  discharge  of 
its  duty  toward  plaintiff  as  a  passenge*. 
The  facts  are:  Plaintiff,  accompanied  by  her 
sister,  purchased  a  ticket  and  took  passage 
upon  one  of  defendant's  trains  from  Kansas 
City  to  Fontana,  Kan.  The  train  left  Kan- 
sas City  alx)ut  9:45  p.  m.,  and  was  due  to  ar- 
rive  at  Fontana  about  11:40  p.  m.  This  tralD' 
was  a  regular  passenger  train,  not  scheduled 
to  stop  at  Fontana  except  upon  signal.  The- 
brothers  of  plaintiff  were  at  the  depot  at 
Fontana  with  a  conveyance  to  carry  the  sis* 
ters  to  their  home,  some  2^  miles  In  the 
country.  The  train  was  not  stopped  at  Fon- 
tana, but  plaintiff  was  carried  on  to  the  sta- 
tion of  Lacygne,  some  10  miles  beyond  her 
destination.  When  the  train  arrived  at 
Lacygne,  plaintiff  was  required  to  alight 
therefrom,  and  was  carried  back  to  Fontana 
on  a  freight  train,  and  was  compelled  to  hire 
a  conveyance  to  carry  herself  and  sister  to 
their  destination  In  the  country.  It  is  alleged! 
and  shown  plaintiff  was  caused  delay,  ex- 
pense, inconvenience,  fright,  and  mental  suf- 
fering by  reason  of  being  carried  beyond  her- 
destlnation,  in  being  compelled  to  ride  uponi 
a  freight  train  in  the  nighttime,  and  in  seek- 
ing for  a  conveyance  to  carry  her  and  her 
sister  from  Fontana  into  the  country,  by  rea- 
son of  the  negligence  of  the  servants  of  de- 
fendant company  in  failing  to  stop  the  traina 
at  Fontana;  and  it  is  alleged  in  the  petitloik' 
that  such  negligence  was  willful  and  wanton. 
No  complaint  of  physical  injury  to  plaintiff' 
is  alleged  or  shown.  Plaintiff  had  genera)' 
verdict  and  judgment  thereon  for  the  sum- 
of  $300.  In  answer  to  special  questions  iwo- 
potmded  to  the  jury,  the  sum  allowed  in  the 
general  verdict  was  divided  as  follows:  Pot 
expense  incurred,  $4.50;  inconvenience  and 
trouble,  $45;   loss  of  time,  CO  cents;   mental 
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suffering,  pain,  and  shock,  $250.  In  answer 
to  a  special  question,  tine  Jury  refused  to  find 
any  amount  as  punitire  damages.  A.  motion 
for  a  new  trial  having  been  oTerruled,  defend- 
ant brings  error. 

The  court  instructed  the  jury  In  regard  to 
the  measure  of  damages  -as  follows:  "If  the 
plaintiff  recover  in  this  action,  she  should 
recover  In  such  sum  as  the  Jury  shall  find 
from  the  evidence  she  is  entitled  to  as  a  full 
compensation  for  the  additional  expense.  If 
any,  which  she  has  necessarily  Incurred  for 
the  delay,  and  consequent  loss  of  time,  if  any, 
and  for  the  annoyance,  fright,  and  mental 
anguish.  If  any,  caused  by  the  negligence  of 
the  defendant,  its  agent  or  empIoySs."  This 
instruction  and  the  findings  made  by  the  Jury 
raise  the  question  whether  fright,  mental  suf- 
fering, pain,  and  shock,  caused  by  the  negli- 
gence of  defendant.  Independent  of  and  unac- 
companied by  physical  injury,  can  be  made 
the  basis  of  a  claim  for  damages.  This  ques- 
tion would  seem  to  be  wdl  settled  by  the  de- 
cisions of  this  court  and  in  other  Jurisdictions. 
In  City  of  Salina  v.  Trosper,  27  Kan.  544, 
which  was  an  actlcm  for  damages  against  the 
city  for  negligence  in  maintaining  an  open 
ceUarway,  it  was  held:  "Damages  for  men- 
tal suffering  can  be  recovered  in  cases  of  this 
kind,  where  such  mental  suffering  is  an  ele- 
ment of  the  physical  pain,  or  is  a  necessary 
consequence  of  the  physical  pain,  or  is  the 
natural  and  proximate  result  of  the  physical 
injury;  and  can  be  recovered  in  cases  of  this 
kind,  only  under  such  circumstances."  In 
West  V.  Telegraph  Co.,  89  Kan.  98,  17  Pac 
807,  7  Am.  St  Rep.  530,  it  is  held:  "Where 
an  action  is  brought  against  a  telegraph  com- 
pany to  recover  damages  for  a  breach  of 
contract  in  failing  to  deliver  a  message  an- 
nouncing a  death,  held,  that  damages  cannot 
be  recovered  by  the  plaintiff  solely  for  the 
mental  anguish  or  suffering  occasioned  by 
the  nondelivery  of  the  message."  In  Railroad 
Co.  V.  McOinnis,  46  Kan.  100,  26  Pac.  453, 
In  the  opinion  It  is  said:  "The  Jury  found 
that  the  plaintiff  below  was  damaged  $65  by 
reason  of  peril  and  fright  Damages  of  this 
kind  are  too  remote,  A  person  who  is  pla- 
ced In  peril  by  the  negligence  of  another,  but 
who  escapes  without  Injury,  may  not  recover 
damages  simply  because  be  had  been  placed 
lu  a  perilous  position.  Nor  is  mere  fright 
the  subject  of  damages.  Fright  must  be  ac- 
companied by  some  actual  injury  caused 
thereby,  and  traceable  directly  thereto,  to  be 
the  subject  of  damages.  Mere  fright  unac- 
companied by  any  Injury  resulting  therefrom, 
cannot  be  made  the  subject  of  damages. 
Commissioners  v.  Coultas,  13  App.  Cas.  222," 
In  Shear.  &  R.  Neg,  (5th  ]SA.)  i  761,  it  is  said: 
"Mental  suffering,  when  connected  with  any 
bodily  injury,  Is  always  to  be  considered  in 
damages.  But  damages  cannot  be  recover- 
■ed  for  mental  suffering  alone.  In  an  action 
on  personal  Injuries,  caused  by  any  negli- 
gence not  gross  and  reckless.  There  must  be 
some  impact'  or  other  direct  Injury  to  person 


or  property  to  allow  mental  suffering  to  be  in- 
cluded In  such  cases."  A  case  very  similar 
to  the  one  at  bar  is  the  case  of  Trigg  v.  Rail- 
way C!o,,  74  Mo.  147,  41  Am.  Rep.  305.  It  Is 
there  held:  "A  passenger  on  a  railroad  train, 
who  la  carried  beyond  her  station  by  the  neg- 
ligence of  the  company,  but  without  any  cir- 
cumstances of  aggravation,  and  without  re- 
ceiving any  personal  Injury,  may  recover  com- 
pensation for  the  inconvenience,  loss  of  time, 
labor  and  expense  of  traveling  beck,  but  not 
for  anxiety  and  susi>en8e  of  mind  suffered 
in  consequence  of  the  delay,  nor  the  effects 
upon  her  health,  nor  the  danger  to  which  she 
was  exposed  In  consequence  of  the  train  be- 
ing stopped  at  her  station  an  insufficient 
length  of  time  to  enable  her  to  get  off."  It 
being  neltba:  alleged  nor  shown  that  plaintUF 
received  any  physical  or  bodily  injury  as  a 
result  of  the  negligence  of  defendant  and  ttie 
Jury  having  found  by  their  special  verdict 
that  plaintiff  was  not  entitled  to  recover 
punitive  damages  for  willful  or  wanton  neg- 
ligence, the  motion  for  a  new  trial  should 
have  been  sustained,  as  It  was  error  to  permit 
a  recovery  upon  the  general  verdict  for  an 
element  of  damages,  which,  upon  the  plead- 
ings and  findings  of  the  Jury,  was  improper 
In  this  case. 

It  follows  the  Judgment  must  be  reversed, 
and  a  new  trial  awarded.  All  the  Justices 
concurring. 


NATIONAL  BANK  OP  AMERICA  v,  HO&IB 

SBCURITY  (30,  et  al.* 

(Supreme  Oonrt  of  Kansas.    Nov.  8,  1902.) 

APPBAL-PRBSUMFTIONS-AFPBUUIANCB. 

1,  The  answer  of  a  defendant  to  au  action  in 
the  district  court  averred  that  one  not  theu  a 
party  to  the  suit  had  an  interest  in  the  subject 
of  the  litigation,  setting  forth  the  nature  of  the 
interest.  The  journal  entry  of  judgment  recit- 
ed an  appearance  by  such  outside  person,  and 
the  making  of  au  order  as  to  his  interest  re- 
sponsive to  the  allegations  of  the  answer  men- 
tioned. The  record  did  not  show  any  pleadings 
filed  by  him  iu  the  case,  uor  that  he  was  named 
as  a  party  in  any  of  the  pleadings  filed  by  oth- 
ers, DOT  that  he  was  admitted  or  ordered  to  be 
made  a  party,  nor  that  uotice  or  process  of  any 
kind  was  served  on  him.  Beld,  under  the  rnle 
of  presnmptioDS  in  favor  of  the  rightfnlness  of 
proceedings  of  courts  of  general  jurisdiction, 
that  as  against  a  collateral  attack  ou  the 
judgment  a  voluntary  appearance  by  the  party 
will  be  presumed. 

(SyUabns  by  the  Ck>urt) 

In  banc.  Error  from  tllstrlct  court  Saline 
county;  R,  F.  Thompson,  Judge. 

Action  by  the  National  Bank  of  America 
against  the  Home  Security  Company  and  otli- 
ers.  Judgment  for  defendants,  and  plalntUT 
brings  error.    Affirmed. 

David  Ritchie,  for  plaintiff  in  error. 
Burch  &  Burch,  for  defendants  in  error. 

DOSTER,  C.  J,  This  action  was  a  col- 
lateral attack  by  the  National  Bank  of  Ameri- 
ca on  a  Judgment  rendered  apparently  in  Its 

favor  In  the  district  court  in  a^^fprmer 
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entitled  "Tucker  v.  Erlcson  et  al."  Whether 
In  Its  favor  or  otherwise  is  Immaterial  to  the 
qnestion  presented.  The  Impeachment  of  the 
judgment  wad  attempted  on  the  ground  of 
lack  of  Jurisdiction  over  the  bank.  The  jour- 
nal entry  of  judgment  In  the  case  mentioned 
was  as  follows:  "And  It  la  further  decreed, 
upon  the  application  of  the  National  Bank  of 
America,  and  with  the  assent  of  the  defend- 
ant John  A.  Nordstrom  that  the  amount  due 
the  defendant  John  A.  Nordstrom  on  his  lien 
be  paid  to  the  National  Bank  of  America  of 
Salina,  Kansas,  by  the  clerk  of  the  district 
court,  to  be  applied  on  Its  mortgage  note,  se- 
cured by  a  mortgage  now  of  record  on  said 
premises,  upon  said  National  Bank  of  Ameri- 
ca filing  in  the  office  of  the  register  of  deeds 
of  Saline  county,  Kansas,  a  full  release  of 
said  mortgage  and  debt,  so  far  as  it  affects 
the  lands  hereinbefore  described."  The  con- 
troversy in  Tucker  v.  Erlcson  related  to  real 
estate,  and  claims  of  lien  thereon.  The 
pleadings  in  that  case  did  not  name  the  Na- 
tional Bank  of  America  as  a  party,  nor  make 
any  allegations  In  respect  to  its  Interests  in 
the  subject  of  the  controversy,  except  that 
one  of  the  defendants,  after  averring  owner- 
ship in  himself  of  the  legal  title  to  the  land, 
alleged  that  he  had  executed  a  mortgage  on 
it,  which,  by  assignment  had  passed  to  the 
bank.  No  order  to  make  the  bank  a  party 
was  made,  nor  was  summons  or  other  notice 
served  on  it  No  evidence  was  Introduced  on 
the  trial  of  the  action  to  impeach  the  judg- 
ment tending  to  show  that  the  bank  bad  not 
Intervened  in  the  other  suit  and  made  appli- 
cation for  and  procured  the  order  above  quot- 
ed. Some  slightly  confirmatory  evidence  that 
it  did  so  Intervene  exists  in  the  record,  but 
of  this  we  take  no  note.  The  district  court 
refused  to  disturb  the  former  judgment  and 
accordingly  error  has  been  prosecuted  to  this 
court 

The  principle  that  the  Judgments  of  courts 
of  general  jurisdiction  will  be  presumed  to  be 
within  the  authority  allowed,  unless  tbe  rec- 
ord contains  sufficient  evidence  to  dispel  the 
presumption,  is  one  of  universal  application. 
Butcher  v.  Bank,  2  Kan.  70,  83  Am.  Dec.  446; 
Haynes  v.  Cowen,  15  Kan.  637;  Dexter  v. 
Cochran,  17  Kan.  450.  "The  presumption,  on 
collateral  attack,  that  a  judgment  of  a  fed- 
eral circuit  court  was  within  its  jurisdiction, 
is  not  overcome  by  the  fact  that  the  tran- 
script of  the  record,  certified  by  the  clerk  to 
be  a  true  copy  of  the  record  remaining  in  bis 
office,  does  not  include  a  summons  to  de- 
fendant nor  recite  Jurisdiction  of  his  person." 
McGonnell  v.  Day,  61  Ark.  464,  33  S.  W.  731. 
"A  domestic  judgment  rendered  by  a  court  of 
general  jurisdiction  cannot  be  impeached  by 
the  parties  to  it  merely  because  tbe  record  is 
silent  as  to  tbe  acquisition  of  Jurisdiction. 
Such  judgment  is  equally  conclusive  on  the 
parties  thereto,  whether  it  recites  or  fails  to 
recite  that  Jurisdiction  has  been  acquired." 
McGlanahas  v.  West  100  Mo.  309,  13  S.  W. 
'W'4.    Many  other  cases  are  to  the  same  ef- 


fect some  of  which  are  Applegate  v.  Mining 
Co.,  117  U.  S.  255-209.  6  Sup.  Ct  742,  29  L. 
Ed.  892;  Bush  v.  Lindsey,  24  Oa.  245,  71 
Am.  Dec.  117;  Benefleld  T.  Albert  132  lit 
6C5,  24  N.  E.  634.  As  to  what  limitations 
may  circumscribe  tbe  rule  above  stated,  or 
in  what  exceptional  and  anomalous  cases  it 
may  not  apply,  we  need  not  conjecture.  It 
applies  to  this  case.  Here  a  pleading  was 
filed  by  a  party  to  the  action,  alleging  tbe 
possession  by  the  bank  of  an  interest  in  the 
subject-matter  of  tbe  suit  The  record  is 
silent  as  to  whether  process  of  any  kind  was 
served  bn  it  or  whether  a  formal  order  ad- 
mitting it  as  a  party,  or  requiring  it  to  ap- 
pear as  a  party,  was  made.  However,  tbe 
record  recites  that  it  did  appear  as  a  party, 
and  that  It  procured  an  order  in  its  behalf  re- 
specting the  subject-matter  of  the  litigation. 
Now,  one  may  voluntarily  appear  to  an  ac- 
tion against  him  without  tbe  service  of  pro- 
cess on  him,  and  one  with  interests  to  pro- 
tect may  intervene  in  controversies  between 
other  persons,  and  be  admitted  as  a  party 
thereto;  and  in  ail  such  cases  we  think  that, 
to  say  the  least  if  there  are  in  tbe  record  of 
a  court  of  general  jurisdiction  any  pleadings 
connecting  the  outside  party  with  tbe  sub- 
ject of  tbe  litigation,  and  averring  a  liability 
against  bim,  or  an  interest  in  bis  favor,  and 
there  furtho:  appears  in  the  record  a  recital 
of  his  appearance  In  the  case,  jurisdiction 
over  him  will  be  presumed. 

Tbe  judgment  of  tbe  court  below  is  affirm- 
ed. 

BUKCH,  J.,  having  been  of  counsel  In  the 
case,  did  not  sit    All  the  Justices  concurring. 


NEW  BLUB  SPRINGS  MILLING  CO.  t. 

DE  WITT  et  al. 

(Supreme  Court  of  Kansas.    Nov.  8.  1902.) 

NOTB-INDORSEMBNT-CONSTROCTION-AC- 
TION— PARTIES— SERVICE  OF  SUMMONS. 

1.  A  commercial  indorsAmeot  by  the  payee 
on  a  oeKOtiable  promissory  note,  and  a  ooiitem- 
poraneous  written  agreement  limitiue  the  effect 
of  such  indorsement,  are  to  be  construed  as  if 
parts  of  one  lustniment 

2.  When  the  payee  of  a  neKotlable  promissory 
note  transfers  it  to  another  under  a  written 
contract  whereby  the  holder  stipulates  to  ool- 
leot  the  note,  for  the  mutual  adTautage  of  him- 
self and  tbe  pa.ree,  from  the  maker,  the  payee 
is  improperly  joined  as  a  defeudnnt  in  a  suit 
on  tbe  note  by  the  bolder  against  the  maker, 
for  the  reason  that  the  interest  of  the  payee 
In  the  controversy  is  not  adverse  to  the  plain- 
tiff. 

3.  The  commeuoemeut  of  an  action  aKainst 
an  odventitious  defendant  in  one  county,  and 
service  of  process  upon  him  there,  will  nnt  jfive 
the  court  jurisdiction  of  the  real  defendant 
who  is  served  with  summons  in  another  county. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court  Wyan- 
dotte county:  E.  L.  Fischer,  Judge. 

Action  by  tbe  New  Blue  Springs  Milling 

Company  against  Jesreel  De  Witt  and  John 

T.   Fields.    Judgment   for  defendants,   and 

plaintiff  brings  error.    Afflrme 
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The  New  Blue  Springs  Milling  Company,  a 
corporation  of  the  state  of  Missouri,  com- 
menced an  action  In  the  district  court  of 
Wyandotte  county  against  Jezreel  De  Witt 
and  John  T.  Fields  to  recover  judgment  upon 
a  promissory  note.  Both  defendants  were 
residents  of  Osage  county.  Fields  was  pres- 
ent in  Wyandotte  county  the  day  the  petition 
was  filed,  and  personal  service  of  summons 
was  at  once  made  upon  him  there.  He  filed 
no  plendinii^s  and  made  no  appearance  in  the 
cause,  and,  so  far  as  the  record  discloses, 
no  judgment  was  asked  upon  his  default. 
Another  summons  was  issued  to  the  sheriff 
of  Osage  county  for  De  Witt,  which  was 
there  served  upon  him.  De  Witt  properly  at- 
tacked the  jurisdiction  of  the  court,  first  by 
motion  and  tiien  by  answer,  and,  when  the 
case  was  called  for  trial,  moved  for  a  deter- 
mination of  that  question  in  advance  of  any 
other  proceeding,  which  course  was  adopted 
by  the  court.  The  parties  waived  a  jury, 
and  at  the  conclusion  of  the  hearing  the  court 
dismissed  the  action,  with  costs.  This  Judg- 
ment of  the  court  was  based  upon  the  follow- 
ing state  of  facts,  admitted  or  established  at 
the  trial:  The  Instrument  sued  on  was  a  ne- 
gotiable promissory  note  for  $10,000,  dated  at 
Burllngnme,  Kansas,  June  23,  1S98,  due,  with- 
out interest,  18  months  after  date,  given  by 
De  Witt  to  Fields,  and  by  the  latter  trans- 
ferred to  the  plaintiff  milling  company.  Up- 
on the  back  of  the  note  appeared  the  follow<- 
Ing  indorsement:  "Nov.  10th,  1899.  Pay  to 
the  order  of  the  New  Blue  Springs  Milling 
Company.  Demand,  protest  and  notice  there- 
of, waived.  John  T.  Fields."  At  the  time 
this  Indorsement  was  made,  and  the  note  de- 
livered, a  written  contract  was  entered  into 
between  the  milling  company  and  Fields,  as 
follows: 

"This  instrument,  made  this  10th  day  of 
November,  1899,  by  and  between  the  New 
Blue  Sprhigs  Milling  Company,  hereinafter 
called  the  'first  party,"  and  John  T.  Fields, 
hereinafter  called  the  'second  party,'  wlt- 
nesseth: 

"That  said  John  T.  Fields  has  this  day 
sold,  delivered,  and  transferred  and  Indorsed 
to  the  first  party  a  certain  promissory  note, 
dated  June  23rd,  1898,  executed  by  J.  De 
Witt,  due  eighteen  months  after  date,  for  the 
sum  of  ten  thousand  dollars  ($10,000),  pay- 
able to  the  order  of  said  second  party. 

"In  consideration  thereof,  the  first  party 
agrees  to  convey,  as  hereinafter  provided,  the 
following  described  lands,  situate  In  Jackson 
county,  Missouri,  to  wit:  [Description  omit- 
ted.] 

"Subject  to  all  taxes  and  park  and  boule- 
vard assessments,  and  installments  thereof, 
maturing  and  becoming  payable  after  this 
date. 

"Subject  to  a  deed  of  trust  and  Incum- 
brance thereon  to  Kdward  E.  Holmes,  trus- 
tee, to  secure  the  sum  of  $0,500  and  Interest 
after  this  date  at  the  rate  of  six  per  cent 
per  annum,  payable  semiannually,— said  in- 


debtedness being  payable  on  or  before  the 
first  day  of  October,  1903,— which  incum- 
brance and  Indebtedness  the  second  party  i» 
to  assume  and  agree  to  pay,  together  with  in- 
terest thereon  from  this  date. 

"The  first  party  agrees  to  execute  and 
place  In  escrow  with  any  bank  in  Kansas 
City,  Missouri,  or  other  person  satisfactory  to 
both  parties,  a  good  and  suiScient  warranty 
deed  to  said  second  party,  conveying  said 
land  subject  to  the  matters  aforesaid,  togeth- 
er with  its  demand  note  for  the  sum  of  $1,- 
500,  payable  to  the  second  party.  The  said 
conveyance  of  said  lands  and  the  said  sum  of 
$1,500  is  the  consideration  for  the  indorse- 
ment of  the  said  ten  thousand  dollar  note  to 
the  first  party. 

"The  said  conveyance  and  1,500  dollar  note 
are  to  remain  in  escrow  until  the  first  party 
collects  the  said  ten  thousand  dollar  note,, 
which  it  is  to  proceed  to  do  upon  maturity 
thereof  with- all  reasonable  speed,  by  prompt 
proceedings  therefor;  and,  when  collected, 
said  $1,500  note  is  to  be  paid,  and  said  deed 
delivered  out  of  escrow  to  the  second  party. 
In  case  said  first  party  cannot  by  legal  pro- 
ceedings collect  said  $10,000  note,  then  said 
deed  and  demand  note  tor  $1,500  are  to  be 
redelivered  to  it 

"During  the  period  while  said  deed  Is  In 
escrow,  the  possession  of  said  land  is  to  be 
retained  by  first  party,  and  the  rents  collect- 
ed by  it  for  the  use  of  the  second  party;  said 
collection  of  rent  to  be  applied— 1st  to  the 
payment  of  the  interest  on  the  incumbrance 
on  said  land,  and  taxes  thereon;  and,  2nd, 
the  balance.  If  any,  to  be  held  for  the  use 
and  benefit  of  the  second  party. 

"Said  demand  note  is  to  bear  no  interest. 

"The  second  party  hereby  waives  demand, 
protest  and  notice  of  nonpayment  of  the  said 
ten  thousand  dollar  note. 

"The  purpose  of  depositing  said  deed  and 
fifteen  hundred  dollar  note  In  escrow  is  to  se- 
cure the  first  party  In  the  collection  of  said 
$10,000.00  note. 

"In  case  said  deed  and  $1,500.00  note  are 
returned  from  escrow  as  above,  the  first 
party  shall  continue  to  hold  said  lands,  col- 
lecting rents  as  aforesaid,  and  may  sell  or 
exchange  said  land.  In  Its  discretion,  to  the 
best  advantage  obtainable,  and  may,  at  Its 
option,  then  to  be  exercised,  without  notice, 
continue  to  bold  said  land  as  security  for 
collection  of  said  ten  thousand  dollar  note,  or 
return  said  note  or  Judgment  and  retain  said 
land  absolutely. 

"Executed  in  duplicate  this  10th  day  of  No- 
vember, A.  D.  1899. 

"The  New  Blue  Springs  Milling  Co., 
"By  Claude  S.  Gossett  President 
"J.  T.  Fields." 

The  $1,500  note  and  deed  referred  to  in 
the  contract  were  deposited  in  escrow  as 
therein  stipulated,  and  after  the  lapse  in 
time  of  about  a  week,  by  agreement  of  the 
parties  thereto,  the  writtoi  contract  was 
modified  so  that  at  the  opti<m  of  Fields,  be 
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might,  upon  the  collection  of  the  De  Witt 
note,  call  upon  the  milling  company  for  60 
per  cent,  of  the  proceeds,  or  $6,000.  aud  the 
company  take  the  land.  The  district  court 
concluded  from  these  facts  that  the  defend- 
ant John  T.  Fields  had  no  real  hiterest  In 
the  subject-matter  of  the  action  adverse  to 
the  milling  company,  and  hence  that  the  ac- 
tion was  not  rightfully  brought  In  Wyan- 
dotte county,  so  that  summons  could  Issue 
therefrom  for  De  Witt  to  Osage  county. 

Alden  &  McFadden  and  Cook  &  Gossett, 
for  plaintiff  In  error.  J.  T.  Prlngle  and  Silas 
Porter,  for  defund.Tnts  In  error. 

BUKCH.  J.  (after  stating  the  facts), 
riaintill  In  error  Insists  that,  because  it  took 
the  Ue  Witt  note  under  a  commercial  in- 
dorsement In  due  form.  Fields  la  bound  to  all 
the  liabilities  of  an  indorser  of  negotiable 
paper:  that  be  became  subject  to  suit  ut 
once  upon  default  of  the  maker;  and  that, 
being  subject  to  such  suit,  he  was  a  real 
party  adverse  in  interest  to  the  plaintiff. 
This  contention,  however,  omits  all  consid- 
eration of  the  principal  contract  Ui  writing 
executed  contemporaneously  with  that  writ- 
ten on  the  back  of  the  note.  It  is  elementary 
law  that  parties  may,  if  they  so  desire,  ex- 
press their  full  intention  hi  separate  Instru- 
ments; and  in  this  case  It  was  proper  for 
them  to  limit  the  effect  of  the  indorsement 
by  a  separate  agreement.  If  they  saw  fit  so 
to  do.  In  Davis  v.  Brown,  04  U.  S.  423,  24 
L.  Ed.  204,  an  indorser  of  a  promissory  note 
sought  to  prove  an  agreement  in  writing 
made  with  its  bolder  at  the  time  of  the  in- 
dorsement that  be  should  not  be  held  liable 
thereon,  and  the  court  said:  "The  objection 
that  the  agreement  was  Inadmissible  l)eeau.se 
it  tended  to  vary  and  destroy  the  legal  effect 
of  the  indorsement  Is  not  tenable.  The  agree- 
ment, being  in  writing,  is  to  be  taken  and 
considered  In  connection  with  the  indorse- 
ment, aud  the  two  are  to  be  construed  to- 
gether. 8o  far  as  the  bank  was  concerned, 
the  agreement  made  the  Indorsement  equiv- 
alent to  one  without  recourse  to  the  indors- 
er." It  is  necessary  to  determine,  therefore, 
whether  the  agreement  relating  to  the  pur- 
poses of  the  transfer  of  the  note  quailUed 
the  agreement  embodied  In  the  Indorsement: 
and  In  arriving  at  a  solution  of  this  ques- 
tion, according  to  incontrovertible  precedents, 
whatever  may  be  fairly  Implied  from  the  lan- 
guage of  the  nTltings  employed  is.  In  the 
judgment  of  the  law,  contained  In  them. 
Lawler  v.  Murphy.  58  Conn.  2!)4,  20  AU.  457, 
8  L.  R.  A.  113,  and  cases  cited.  It  is  only 
by  the  light  of  this  rule  that  the  full  purport 
of  the  Indorsement  on  the  note  can  be  ap- 
prehended. See  the  opinion  of  Mr.  Justice 
Brewer  In  Dooiittle  v.  Ferry,  20  Kan.  'ZiO, 
27  Am.  Rep.  100.  And  It  is  not  any  the  less 
applicable  In  searching  for  the  time  intent 
of  a  companion  Instrument.  The  ol>ligation 
of  the  indorsement  was  that  the  maker  of 


the  note  would  pay  at  maturity,  and,  if  he 
defaulted,  that  Fields  should  then  pay.  1 
Daniel,  Neg.  Inst.  §  071,  states  the  rule  as 
follows:  "The  indorser  of  a  bill  contracts 
to  pay  it  at  maturity,  If,  on  presentment  for 
acceptance,  it  Is  not  accepted  according  to  its 
pm-port,  aud  he  Is  duly  notified  of  the  dis- 
honor. And  the  indorser  of  an  accepted  biU 
or  of  a  note  likewise  contracts  to  pay  It  if 
it  be  not  duly  paid  by  the  acceptor  or  maker. 
It  matters  not  what  may  be  the  cause  of  the 
drrwer's  or  maker's  refusal.  The  bidorser 
contracts  to  pay  on  being  duly  notified  that 
he  refuses  to  pay.  Ue  therefore  warrants 
the  solvency  of  the  parties,  or,  in  short,  war- 
rants that  it  will  be  paid,  either  by  them 
or  by  himself,  on  receiving  notice  of  their 
failure."  In  Story,  Prom.  Notes,  {  135,  It 
Is  said:  "The  indorsement  of  a  note,  in  con- 
templation of  law,  amoimts  to  a  contract  on 
the  part  of  the  indorser  with  and  in  favor 
of  the  Indorsee  and  every  subsequent  holder 
to  whom  the  note  is  transferred  *  •  ♦  (4) 
that  the  maker  is  competent  to  bind  him- 
self to  the  payment,  and  will,  upon  due 
presentment  of  the  note,  pay  it  at  maturity, 
or  when  it  is  due;  (o)  that  If,  when  duly 
presented.  It  is  not  paid  by  the  maker,  he 
(the  Indorser)  will,  upon  due  and  reasonable 
notice  given  him  of  the  dishonor,  pay  the 
same  to  the  Indorsee  or  other  holder."  See, 
also.  2  Uand.  Com.  Paper,  {  742;  Wood's 
Byles,  BUls,  p.  •164;   Chit  Bills,  p.  *241. 

The  note  fell  due  December  23,  1899.  The 
Indorsement  was  made  November  10th  of  the 
same  year.  Under  the  Indorsement  alone, 
it  would  be  contemplated  that,  in  little  more 
than  a  month  after  the  paper  changed  hands, 
De  Witt  should  pay  $10,000,  and  that,  on 
his  failure  so  to  do.  Fields  would  pay  that 
sum  to  the  plaintiff.  Under  tlie  principal 
contract,  nothing  of  the  kind  was  either  ex- 
pected or  required.  The  milling  company 
was  to  collect  the  note.  It  was  to  proceed 
to  collect  It  upon  its  maturity.  It  was  to  do 
this  with  all  reasonable  speed.  It  was  to  in- 
stitute prompt  proceedings  therefor.  The 
proceedings  in  view  were  legal  proceedings, 
and,  under  the  last  clause  of  the  contract, 
these  legal  proceedings  were  to  result  in  a 
judgment  In  all  this  the  milling  company 
was  to  be  the  moving  party  to  enforce  and 
compel  payment,  and  was  not  to  be  the  sim- 
ple recipient  of  funds  due  to  it  Apparently 
nothing  but  the  dishonor  of  the  note  was 
considered.  It  was  not  supposed  that  It 
would  be  paid  according  to  Its  tenor  &t  ma- 
turity, but  It  was  to  be  collected  by  com- 
pulsory measures.  If  Fields  should  pay  un- 
der the  Indorsement  the  provisions  relating 
to  collection  by  prompt  legal  proceedings  on 
maturity  of  the  paper  would  be  nugatory,  al- 
though they  appear  to  be  among  the  most  es- 
sential provisions  of  the  contract  The  mill- 
ing company  would  then  no  longer  have  a 
cause  of  action  against  either  the  maker  or 
the  Indorser.  The  obligation  to  it  would  be 
fully  satisfied,  and  it  could  not^  If  ^ 
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reduce  tbe  debt  to  Judgment  Hence  Fields 
was  not  expected  to  pay.  But  tbere  is  cer- 
tainly notbing  to  commend  Itself  In  tbe  as- 
SN^ion  tbat  a  full  process  of  collection  was 
elaborated  against  Fields,  wben,  should  tbe 
Indorsement  control,  it  was  bis  duty  to  pay 
at  once  witbout  suit  Yet  tbis  view  must 
be  taken  if  tbe  construction  of  plaintltr  In 
error  is  to  prevail.  Candor  will  scarcely  suf- 
fer it  to  be  said  tbat  Fields  contracted  to 
bare  bimself  sued  in  order  to  goad  bimself 
by  Judgment  and  execution  into  performing 
his  simple  legal  duty  to  pay,  or  tbat  tbe 
milling  company  engaged  to  embark  upon 
Buch  an  anomalous  undertaking.  Nor  is  it 
more  reasonable  to  assume,  as  must  be  done 
if  Fields  were  to  be  sued,  tbat  be  reserved 
the  privilege  of  receiving  from  the  milling 
company  $0,000  for  bimself  out  of  $10,000 
which  he  was  to  be  harassed  by  litigation 
In  paying  to  it.  Therefore  the  process  of 
collection  stipulated  for  was  not  to  be  di- 
rected against  Fields.  From  this  it  must 
follow  as  a  necessary  implication  tbat  tbe 
note  was  to  be  collected  from  De  Witt  alone. 
This  construction  of  the  contract  Is  aided 
by  the  fact  that  the  milling  company  with- 
held all  benefits  of  the  transaction  from 
Fields  until  the  result  of  the  proceedings  to 
collect  should  be  ascertained.  It  was  not 
necessary  to  do  this  beyond  the  maturity  of 
tbe  note.  If  Fields  were  then  required  to  pay; 
but  so  long  aa  tbe  milling  company  had  as- 
sumed tbe  burden  of  prosecuting  an  uncertain 
litigation,  and  owed  it  as  a  duty  to  Fields 
so  to  do.  It  could  rightfully  secure  itself 
against  barren  results,  and  it  could  Justly 
reserve  tbe  privilege  of  determining  what 
course  should  be  ptursued  after  Judgment  as 
the  last  paragraph  of  tbe  contract  contem- 
plates. It  clearly  appears,  therefore,  that  In 
tbe  suit  against  De  Witt  it  was  to  the  mu- 
tual advantage  of  both  Fields  and  tbe  mill- 
ing company  that  tbe  milling  company  should 
succeed.  Their  Interests  were  Identical,  and 
not  adversary:  and  hence  Fields  was  im- 
properly Joined  as  a  defendant,  under  section 
36  of  tbe  Code  of  Civil  Procedure,  providing 
that  "any  person  may  be  made  a  defendant 
who  has  or  claims  an  interest  in  the  con- 
troversy adverse  to  the  plaintiff."  This  be- 
ing true,  under  the  well-establlBbed  law  no 
summons  could  issue  for  De  Witt  from  tbe 
county  in  which  the  suit  was  commenced. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 


DONALD  et  al.  v.  STTBR. 
(Supreme  Conit  of  Kansas.     Nov.  8,  1902.) 
QUIETING  TITLE— DBKENSES— LIMITATIONS. 
1.  lu  an  action  to  quiet  his  title,  brought  by 
a   senior  moittfapee  who   had  obtained   a   sher- 
iff's deed  and  tiossesRion  of  the  premises  under 
a  foreclosure  of  his  mortKaKe  agaiust  the  mort- 
gagors without  joining  a  second  niortgasee  as 
a  party,  the  answer  of  the  second  mortsapee, 
claiming   tbe    right   to    redeem,    disclosed    ttxe 


fact  that  his  right  to  recover  against  the  mort- 
gagors was  barred  by  the  statute  of  limita- 
tions. Held,  that  the  answer  stated  neither  a 
cause  of  action  for  redemption,  nor  a  ground 
of  defense  to  the  plaintiff's  suit 
(Syllabus  by  the  Conrt.) 

In  banc.  £^ror  from  district  court  Marlon 
county;   O.  L.  Moore  Judge. 

Action  by  A.  J.  Stybr  against  W.  F.  Don- 
ald and  others.  Judgment  for  plaintiff,  and 
defendants  Donald  bring  error.    Affirmed. 

Henry  Elliston,  for  plaintiffs  In  error.  L. 
H.  Wilder,  for  defendant  in  error. 

BURCH,  J.  In  November,  1898,  A.  3. 
Stybr,  as  plaintiff,  commenced  an  action  in 
the  district  court  of  Marion  county  against 
Donald  Bros,  to  qnlet  his  title  to  certain  real 
estate.  From  tbe  amended  petition  it  ap- 
pears that  prior  to  1890,  £.  a  and  E.  R  C 
Mots,  as  owners,  gave  to  Stybr  a  first  mort- 
gage, and  to  Donald  Bros,  a  second  mort- 
gage, on  tbe  land.  Stybr  foreclosed  the  first 
mortgage  against  tbe  Motzes,  without  making 
Qonald  Bros,  parties  to  the  suit  The  fore- 
closure proceedings  culminated  in  a  sharlfTs 
deed  to  Stybr  in  1890,  who  at  once  took  pos- 
session of  the  property,  and  has  ever  since 
occupied  It  claiming  to  be  tbe  owner  In  fee. 
These  facts  were  not  controverted.  The 
plaintiff  further  claimed  that  tbe  Donald 
Bros,  mortgage  bad  been  paid  In  April,  1888. 
This  tbe  answer  denied.  Tbe  answer  fnr^ 
ther  alleged  that  tbe  Motzes  had  paid  noth- 
ing on  Stybr's  debt  since  before  the  f«Me- 
closnre  of  his  mortgage,  set  out  the  Donald 
Bros,  mortgage,  together  with  the  notes  it 
secured,  and  prayer  for  its  foreclosure,  and 
for  an  adjustment  of  tbe  priority  of  liens  in 
such  manner  as  to  make  the  second  mcn-tgage 
the  superior  one,  and  for  a  sale  of  the  mort- 
gaged premises.  On  the  face  of  the  answer, 
it  appeared  that  tbe  last  of  the  Donald  Bros, 
notes  became  due  October  2,  1888,  and  no 
facts  were  pleaded  to  remove  tbe  bar  of  tbe 
statute  of  llmitationa  Stybr  replied  to  tbe 
answer,  and  then  moved  for  Judgment  in  bis 
favor  on  the  pleadings,  which  motion  the 
court  sustained.  Donald  Bros,  then  asked 
leave  to  amend  the  answer  by  Inserting  alle- 
gations of  payments  made  to  them  by  the 
mortgagors,  such  as  would  avoid  the  l>ar  of 
the  statute,  which  leave  the  court  denied,  and 
rendered  Judgment  quieting  Stybr's  title  to 
the  land.  Donald  Bros.,  as  plaintiffs  In  a- 
ror,  complain  to  this  coturt  of  such  mlings 
and  Judgment 

Tne  plaintiffs  in  error  very  properly  assert 
tliat  a  second  mortgagee  can  plead  the  stat- 
ute of  limitations  against  a  first  mortgagee. 
If.  therefore,  their  theory  be  tenable,— that 
the  order  of  Hens  has  become  reversed,  that 
their  mortgage  bad  become  a  first  lien  upon 
the  property,  and  that  Stybr  should  be  barred 
of  all  Interest  In  the  premises  npon  the  fore- 
closure of  their  mortgage,  Stybr  was  deariy 
entitled  to  plead  the  statute  of  limitations, 
and  further  discussion  Isiunneceauu^  upon 
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sncb  hypothesis.  If  the  answer  of  Donald 
Bros,  be  given  all  the  effect  which  right- 
fnlly  may  be  claimed  for  it,  it  was  an  appli* 
cation  to  redeem,  and.  In  any  view,  was  In- 
tended to  be  the  foundation  of  affirmative  re- 
lief, and  should  stand  or  fall  upon  its  own 
vaUdlty.  Section  459,  c.  80,  Gen.  St.  1868,  in 
force  at  the  time  of  the  foreclosure  of  the 
Stybr  mortgage,  referring  to  sberlCTs'  deeds, 
provides  as  follows:  "The  deed  shall  be  suf- 
ficient evidence  of  the  legality  of  such  sale, 
and  the  proceedings  therein,  until  the  con- 
trary be  proved,  and  shall  vest  in  the  pur- 
chaser as  good  and  as  perfect  an  estate  in 
the  premises  therein  mentioned,  as  was  vest- 
ed In  the  party  at,  or  after,  the  time  when 
such  lands  and  tenements  became  liable  to 
the  satisfaction  of  the  Judgment."  The  sher- 
ICTs  deed  was  sufficient,  therefore,  to  vest 
in  Stybr  all  the  estate  of  his  mortgagors,  and 
to  give  him  the  rightful  possession  of  the 
land.  While  the  foreclosure  proceedings 
were  Ineffectual  to  disturb  the  rights  of  Don- 
ald Bros,  under  their  mortgage,  Stybr  was 
nevertheless,  as  to  them,  a  senior  mortgagee 
in  rightful  possession  of  the  mortgaged  prem- 
ises. And  because  the  full  statutory  period 
bad  elapsed  In  which  the  Donalds  might  en- 
force their  mortgage,  it  was  utterly  unavail- 
able to  them  either  as  a  cause  of  action  or 
as  a  ground  of  defense.  Section  25,  Code 
Civ.  Proc  (paragraph  4463,  Gen.  St  1901). 
In  the  case  of  Floyd  Co.  v.  Cheney,  57  Iowa, 
Iff),  10  N.  W.  324,  It  appeared  that  a  junior 
mortgagee  had  foreclosed  and  obtained  title 
without  making  the  senior  mortgagee  a  par- 
ty. The  senior  mortgagee  then  foreclosed 
bis  mortgage  without  making  the  Junior 
mortgagee  a  party,  and,  upon  obtaining  his 
deed,  went  into  possession  of  the  mortgaged 
premises.  The  senior  mortgagee  then  brought 
an  action  to  quiet  his  title  to  the  land,  and 
the  junior  mortgagee,  by  way  of  cross-peti- 
tion, asked  that  the  plaintiff's  foreclosure 
proceedings  be  decreed  to  be  null  and  void, 
but  that,  if  such  relief  should  not  be  grant- 
ed, she  might  be  permitted  to  redeem.  In 
affirming  a  judgment  quieting  the  title  to 
the  land,  the  court  said:  "The  plaintiff  be- 
ing a  mortgagee  in  possession  of  the  property, 
and  the  defendant  being  the  bolder  of  a 
junior  mortgage,  all  rights  under  which  are 
absolutely  and  completely  barred  by  the  stat- 
ute of  limitations,  her  mortgage  is  not  avail- 
able to  her,  either  for  the  purpose  of  main- 
taining an  action  to  redeem,  or  as  the  ground 
of  a  right  to  obtain  possession  of  the  land." 
Donald  Bros,  having  chosen  to  stand  upon 
the  sufficiency  of  their  answer  until  the  court 
had  sustained  the  motion  for  judgment  on  the 
pleadings,  their  motion  for  leave  to  amend 
came  too  late,  and  It  was  not  error  for  the 
court,  in  Its  discretion,  to  overrule  it. 

Donald  Bros,  make  an  additional  claim 
that  their  right  to  redeem  had  been  admitted 
In  the  original  petition  filed  in  the  action, 
because  it  contained  an  alternative  prayer 
asking  first  for  the  cancellation  of  theh:  mort- 


gage MS  invalid,  or,  if  It  be  found  to  be  valid, 
that  they  be  required  to  redeem.  The  peti- 
tion itself,  however,  alleged  that  EKtnald 
Bros.'  mortgage  had  been  satisfied,  and  was 
therefore  no  longer  a  lien  upon  the  premises, 
but  that,  because  It  bad  not  been  released, 
it  clouded  Stybr's  title.  There  was  therefore 
no  election  by  Stybr,  binding  him  to  suffer 
redemption  at  the  hands  of  Donald  Bros. 

The  judgment  of  the  district  court  is  af- 
firmed.   AU  the  Justices  concurring. 


ATCHISON,  T.  ft  8.  F.  RY.  CO.  T.  MORRIS. 
(Supreme  0>art  of  Kansas.    Oct.  11,  1902.) 
supreme:  corRT— jurisdiction-common 

CARRIERS— NEOLIOBNCB. 

1.  By  the  act  of  Februarr  27,  1895,  the  gen- 
eral proTisious  of  the  statute  then  in  existence, 
conferring  jnrisdlction  upon  the  snpreme  court, 
were  not  repealed,  but  snepended  daring  the 
existence  of  the  conrts  of  appeals,  and  imme- 
diately npou  the  expiration  of  the  courts  of 
appeals  such  provisions  became  operatiTe,  and 
as  If  no  such  act  had  been  passed. 

2.  While  a  common  carrier  cannot  stipulate 
against  its  own  negligence,  it  may,  for  a  valua- 
ble consideration,  contract  that,  if  damflge  re- 
sults to  the  shipper  by  reason  of  its  uegligeuce, 
or  the  negligence  of  its  agents,  servants,  or 
employt^s,  such  siiipper  shall  give  notice  of  the 
damage  within  a  reasonable  time. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  King- 
man county;  P.  B.  Gillett,  Judge. 

Action  by  T.  B.  Morris  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company. 
Judgment  for  plaintlfl,  and  defendant  brings 
error.    Affirmed. 

A.  A  Hurd  and  O.  J.  Wood,  for  plaintiff 
in  error.  C.  W.  Fairchlld,  for  defendant  In 
error. 

ORBENE,  J.  In  writing  the  opinion  of 
the  court  In  this  case  we  are  paying  a  trib- 
ute to  the  learning  of  our  lately  deceased 
associate,  Justice  ELXiIS.  Last  April  this 
cause  was  dismissed  by  this  court  in  an 
opinion  written  by  him,  holding  that  It  had 
no  Jurisdiction  over  this  litigation.*  In  that 
opinion  he  did  not  concur.  His  Insistence 
that  the  court  had  made  a  mistake  greatly 
Infiuenced  it  in  granting  a  rehearing,  and 
finally  in  overruling  Its  former  opinion,  and 
In  now  adopting  the  views  then  entertained 
by  him. 

This  was  an  action  to  recovet-  damages 
claimed  to  have  been  sustained  by  the  plain- 
tiff, resulting  from  the  negligence  of  the 
railway  company,  its  agents  and  servants.  In 
the  shipment  of  two  cars  of  cattle  from 
Kansas  City  to  Spivey,  Kan.  The  cause  was 
tried  nt  the  November,  1000,  term  of  the  dis- 
trict court  of  Kingman  county.  A  motion 
for  a  new  trial  was  overruled,  and  on  Jan- 
uary 26,  1901,  final  Judgment  for  $250  waa 
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rendered  for  plaintiff.     Tbe  defendant   be- 
low prosecutes  this  proceeding  In  error. 

Tlie  defendant  in  error  challenges  the  Jn- 
rlediction  of  this  court  on  the  grounds  that 
bis  judgment  became  final  on  Januai7  2Gtb, 
and  that  tills  court  did  not  have  jurisdiction 
at  that  time  to  entortnln  procptdings  in  er- 
ror to  review  a  judgment  of  tbe  district 
court  where  the  amount  in  controversy  was 
less  than  $2,000.  In  tlie  former  opinion  It 
was  held  tliat:  "The  law  of  1805  creating 
appellate  courts  by  granting  to  such  courts 
exclusive  appellate  jurisdiction  In  ordinary 
civil  actions  'where  the  amount  or  value'  did 
not  exceed  two  tliousand  dollars,  and  by  re- 
pealing all  acts  and  parts  of  acts  inconsist- 
ent therewith,  devestetl  tbe  supreme  court  of 
jurisdiction  In  such  cases,  and  after  the  ex- 
piration of  tbe  courts  of  appeals  on  the  sec- 
ond Monday  of  January,  1901,  the  former 
jurisdiction  of  the  supreme  court  did  not 
revive,  and  was  not  restored  until  the  adop- 
tion of  chapter  278,  I^aws  1001,  which  took 
effect  on  March  6,  1901."  With  this  view 
then  entertained  by  tbe  court,  tbe  cause  was 
dismissed.  Aftenvards,  upon  application  of 
tbe  plaintiff  in  error,  a  rehearing  was  grant- 
ed, and  a  reargument  ordered  upon  tbe  fol- 
lowing propositions:  "(1)  Is  tbe  act  of 
March  6,  chapter  278,  Laws  1901,  In  express- 
ed terras  retroactive?  (2)  If  so,  does  your 
case  fall  within  the  following  terms  of  that 
act?  That  is,  docs  such  act  create  a  dis- 
tinction between  judgments  rendered  prior  to 
January  14,  1001,  and  those  subsequently 
rendered?  (3)  If  so,  did  the  legislature  have 
tbe  power  to  pass  a  retrospective  act  grant- 
ing the  right  to  prosecute  an  appeal  or  pro- 
ceeding in  error  from  a  final  judgment,  there 
being  no  prior  law  granting  the  right  to 
prosecute  an  appeal  or  proceeding  in  error 
from  such  final  judgment  to  this  court?" 
After  this  argument  the  justices  were  un- 
able to  agree  that,  if  it  were  conceded  tbe 
act  of  1001  Is  in  expressed  terms  retroactive, 
and  the  present  case  within  tbe  saving  clause 
of  the  act,  tbe  legislature  had  the  power  to 
pass  a  retrospective  statute  granting  tbe 
right  to  prosecute  an  appeal  or  a  proceeding 
In  error  from  a  final  judgment  The  impor- 
tance of  tbe  question,  involving  as  it  did  a 
great  number  of  cases,  and  the  bisisteuce  of 
Justice  ELLIS  that  the  court  In  its  former 
opinion  had  ni'  construed  tbe  act  of  1803, 
led  the  court  to  a  re-exanilnation  of  that  act, 
after  which  it  is  now  of  the  opinion  that  its 
original  opinion  was  not  a  correct  interpre- 
tation thereof.  Pertinent  to  a  better  under- 
standing of  tliat  act,  as  applied  to  the  ques- 
tion under  consideration,  are  the  following 
constitutional  and  statutory  provisions:  Sec- 
tion 3,  art  3,  Const.,  provides:  "The  su- 
preme court  shall  have  original  jurisdiction 
In  proceedings  in  quo  wan'anto,  mandamus, 
and  habeas  corpus;  and  such  appellate  ju- 
risdiction aa  may  be  provided  by  law." 
Section  1,  c.  27,  Gen.  St.  ISGS,  is  as  follows: 
"The  supreme  court  shall  be  a  court  of  rec- 


ord, and  In  addition  to  the  original  jurisdic- 
tion conferred  by  the  constitution,  shall  have 
jurisdiction  In  all  cases  of  appeal  and  pro- 
ceedings in  error  from  tbe  district  court  and 
other  courts.  In  such  manner  as  may  be  pro- 
vided by  law."  Section  542,  c.  80,  Gen.  St 
1SC8,  reads:  "The  supreme  court  may  re- 
verse, vacate  or  modify  a  judgment  of  tbe 
district  court  for  errors  appearing  in  tbe 
record."  The  only  modification  of  this  gen- 
eral appellate  jurisdiction  found  in  tbe  stat- 
utes prior  to  the  passage  of  chapter  9G  of 
the  Laws  of  1895  is  chapter  245,  Laws  1SS8. 
which  provides:  "Xo  appeal  or  proceeding 
in  error  shall  be  bad  or  taken  to  tbe  su- 
preme couit  in  any  civil  action  unless  tbe 
amount  or  valne  in  controversy,  exclusive  of 
costs,  shall  exceed  one  hundred  dollars  ($100). 
except  In  cases  Involving  tbe  tax  or  revenue 
laws,  or  the  title  to  real  estate,  or  an  action 
for  damages  in  which  slander,  libel,  mali- 
cious prosecution  or  false  imprisonment  is 
declared  upon,  or  tbe  constitution  of  tbls 
state,  or  tbe  constitution,  laws  or  treaties  of 
the  United  States,  and  when  tbe  judge  of 
the  district  or  superior  court  trying  tbe  case 
involving  less  than  one  hundred  dollars 
($l(  !)  shall  ceitify  to  the  supreme  court  tbat 
the  case  is  one  belonging  to  the  excepted 
classes."  It  wlU  thus  be  seen  tbat  up  to 
the  tbne  of  tbe  passage  of  chapter  06,  Laws 
1805,  creating  the  courts  of  appeals,  tbe  su- 
preme court  bad  general  appellate  jurisdic- 
tion In  all  civil  actions,  except  those  eno- 
merated  In  chapter  245,  Laws  1889.  If  tbls 
court  has  no  jurisdiction  to  bear  and  deter- 
mine the  proceedings  In  error  In  tbe  present 
case,  it  is  by  reason  of  tbe  provisions  of 
chapter  96,  Laws  1895,  above  referred  to. 
Section  1  of  tbls  act  reads:  "Except  as  here- 
in otherwise  declared  tbe  jurisdiction  of  tbe 
supreme  court,  and  the  procedure  therein, 
sliall  be  as  is  now  provided  by  law."  It 
becomes  Important  tlierefore,  to  ascertain 
the  exceptions  contained  in  tbls  act 

"Sec.  0.  Said  courts  of  appeals,  within 
their  respective  divisions,  shall  have  origi- 
nal jurisdiction,  concurrent  with  and  to  the 
same  extent  as  Is  now  given  by  law  to  the 
supreme  court  In  quo  warranto,  niandamos 
and  habeas  corpus.  They  shall  also  have 
exclusive  appellate  jurisdiction  as  now  al- 
lowed by  law  in  all  cases  of  appeal  from  con- 
victions for  misdemeanor  in  the  district  and 
other  courts  of  record;  also  In  all  proceed- 
ings in  error,  as  now  allowed  by  law  taken 
from  orders  and  decisions  of  the  district  and 
other  courts  of  record,  or  tbe  judge  thereof, 
except  probate  courts,  In  civil  actions  be- 
fore final  judgment,  and  from  all  final  o^ 
ders  and  judgments  of  such  courts,  within 
their  respective  divisions,  where  tbe  amount 
or  value  does  not  exceed  two  thousand  dol- 
lars, exclusive  of  interest  and  costs.  •  •  • 
All  other  cases  of  appeal  and  proceedings  in 
error  shall  be  taken  as  now  provided  by 
law." 

"Sec.  17.  Tbe  terms  of  tbe  Judges  so  elect* 
Digitized  by  LjOOQ  IC 


Kan.) 


ATCHISON,  T.  *  &  F.  BY.  CO.  v.  MORRIS. 


653 


ed  sball  coniuence  on  the  second  Monday  in 
January,  1897,  and  continue  for  tlie  term  of 
four  years  and  until  the  second  Monday  in 
January,  1001,  on  wbicb  date  said  court 
shnll  expire." 

"Sec.  21.  Wben  the  courts  of  appeals  shall 
cease  to  exist  by  limitation  of  law,  all  cases 
tbcn  pending  and  undetermined  tberein  sball 
be  certified  and  delivered  by  tbe  clerics  of 
said  courts  to  the  cleric  of  tbe  supreme  court 
•    •    • 

"Sec  22.  All  acts  and  parts  of  acts  incon- 
sistent witb  tbis  act  are  bereby  repealed." 

Transposing  tbis  section,  it  would  read, 
"The  jurisdiction  and  procedure  in  tbe  su- 
preme court  sball  remain  as  now  provided 
by  law,  except  as  herein  otherwise  declar- 
ed." Tbe  exceptions  are  declared  in  section 
9,  and  are:  (1)  That,  instead  of  the  supreme 
<H>urt  having  exclusive  original  Jurisdiction 
in  cases  of  quo  warranto,  mandamus,  and 
habeas  corpus,  it  shall  have  concurrent  orig- 
inal Jurisdiction  with  tbe  courts  of  appeals; 
(2)  and,  instead  of  having  exclusive  appel- 
late jurisdiction  in  appeals  from  convictions 
for  misdemeanors  from  the  district  and  other 
courts  of  record.  It  is  devested  entirely  of 
any  appellate  jurisdiction  In  such  proceed- 
ings: (3)  it  was  devested  generally  of  Ju- 
risdiction In  all  proceedings  in  error  from  tbe 
•district  and  other  courts,  except  the  probate 
«)urt,  in  civil  actions  before  final  Judgment, 
and  from  all  final  orders  and  Judgments  of 
sucb  courts  within  their  respective  divisions, 
where  the  amount  or  value  in  controversy 
did  not  exceed  $2,000,  exclusive  of  interest 
and  costs.  The  present  litigation,  by  reason 
of  tbe  amoimt  involved,  falls  with  In  tbe 
classes  enumerated  in  the  third  subdivision 
of  section  9,  as  above  expressed.  The  Ju- 
risdiction of  which  tbe  supreme  court  was 
devested  by  the  act  was  conferred  upon  tbe 
courts  of  appeals,  and  by  tbe  terms  of  sec- 
tion 17  it  was  provided  that  such  courts 
should  expire  on  tbe  second  Monday  in  Jan- 
uary. 1001.  Was  it  tbe  intention  of  the  leg- 
islature to  permanently  devest  the  supreme 
court  of  appellate  jurisdiction  in  all  that 
class  of  cases  enumerated  in  tbe  act,  or  did 
it  only  intend  that  such  jurisdiction  should 
be  suspended  during  tbe  existence  of  tbe 
courts  upon  wbicb  it  was  conferred?  There 
ore  uo  provisions  In  the  act  conferring  ju- 
risdiction of  these  cases  upon  any  other 
court  after  tbe  expiration  of  tbe  courts  of 
appeals.  We  are  therefore  of  tbe  opinion 
that  the  legislature  only  Intended  to  suspend 
tbe  operation  of  the  general  provisions  of 
the  statute  during  the  life  of  the  courts  of 
appeals,  and  that  upon  the  expiration  of 
sucb  courts,  in  tbe  absence  of  any  statute 
further  staying  tbe  operation  of  sucb  provi- 
sions, they  became  at  once  operative  and 
effectirp,  and  tbe  Jurisdiction  of  the  supreme 
court  over  all  classes  of  litigation  enumer- 
ated iu  the  act  of  1805  immediately  thereaft- 
er attached  and  became  reinstated  as  If  no 
fcuch  act  liad  been  passed. 


It  is  argued  that  section  22  repeals  all  pro- 
visions of  tbe  statute  conferring  Jurisdiction 
on  tbe  supreme  court,  and,  as  that  court 
can  only  exercise  such  Jurisdiction  as  Is  ex- 
pressly conferred  upon  it  by  statute,  there- 
fore a  new  act  is  necessary  to  restore  this 
lost  Jurisdiction.  There  is  little  force  in  tbis 
argument.  The  language  in  section  22  Is, 
"All  acts  and  parts  of  acts  inconsistent  with 
this  act  are  hereby  repealed."  Tbis  is  not  a 
general  repeal  of  all  former  statutes,  but 
only  such  as  might  in  any  way  interfere 
with  tbe  operation  of  the  act  of  which  it  is 
a  part 

The  former  Judgment  written  herein  Is 
overruled,  and  the  motlcm  to  dismiss  is  also 
overruled. 

The  cattle  in  question  were  shipped  under 
a  contract  which  contained,  among  others, 
the  following  conditions:  "In  order  that  any 
loss  or  damage  to  be  claimed  by  tbe  shipper 
may  be  fairly  and  fully  investigated  and  the 
fact  and  nature  of  such  claim  or  loss  pre- 
served beyond  dispute  and  by  tbe  best  evi- 
dence. It  Is  agreed  that,  as  a  condition  preced- 
ent to  bis  right  to  recover  any  damages  for 
any  loss  or  injury  to  bis  said  stock  during 
tbe  transportation  thereof,  or  at  any  place  or 
places  where  the  same  may  be  loaded  or  un- 
loaded for  any  purpose  on  tbe  company's 
road,  or  previous  to  loading  thereof  for  ship- 
ment, tbe  shipper  or  bis  agent  in  charge  of 
tbe  stock  will  give  notice  in  writing  of  his 
claim  therefor  to  some  officer  of  said  com- 
pany, or  to  the  nearest  station  agent,  or.  If 
delivered  to  consignee  at  a  point  beyond  the 
company's  road,  to  tbe  nearest  station  agent 
of  the  last  carrier  making  such  delivery,  be- 
fore such  stock  shall  have  been  removed  from 
tbe  place  of  destination  above  mentioned,  or 
from  tbe  place  of  delivery  of  tbe  same  to  the 
consignee,  and  before  sucb  stock  shall  have 
been  slaughtered  or  Intermingled  with  other 
stock,  and  will  not  move  such  stock  from  said 
station  or  stock  yards  until  tbe  expiration  of 
three  hours  after  tbe  giving  of  such  notice; 
and  a  failure  to  comply  in  every  respect  with 
the  terms  of  tbis  clause  shall  be  a  complete 
bar  to  any  recovery  of  any  and  all  such 
damage."  Tbe  plaintift  removed  tbe  cattle 
from  the  station  at  Splvey  to  bis  pasture  In 
tbe  country  without  giving  notice  of  any  In- 
Jury.  To  avoid  this  obligation  on  his  part, 
be  alleged  in  bis  reply  that  tbe  Injuries  for 
which  he  sued  to  recover  were  not  discover- 
ed by  him  before  removing  the  cattle  from 
the  yards,  nor  in  time  to  have  complied  with 
the  provisions  of  the  shippiug  contract.  Up- 
on the  Issues  thus  joined,  testimony  was  of- 
fered both  to  sustain  and  controvert  tbe  con- 
tention of  plaintiff.  Testimony  was  also  of- 
fered tending  to  show  that  tbe  injuries  sus- 
tained by  the  cattle  were  sucb  as  would  nat- 
urally occur  in  shipping,  and  were  known  to 
plaintiff  when  they  were  removed  from  the 
yards.  Tbe  shipping  contract  in  question, 
like  any  other  contract,  should  be  construed 
In  tbe  light  of  surrounding  qdrcipisljnaM. 
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and  with  a  view  to  carrying  into  effect  the 
actual  Intention  of  the  parties.  It  cannot  be 
Bald  that  the  company  expected  the  shipper 
would  be  compelled  to  .notify  It  within  three 
hours  after  the  arrival  of  the  cattle  of  any 
injuries  which  they  had  sustained  which 
were  not  observable;  nor  can  It  be  assumed 
that  the  shipper  contemplated,  when  signing 
the  contract,  that  he  was  bound  to  such  un- 
reasonable requirements.  The  plaintiff  was 
bound  by  the  conditions  in  the  contract,  and 
be  could  not  recover  for  any  injuries  sustain- 
ed by  the  cattle  which  were  obvious  when 
the  cattle  were  turned  over  to  him,  or  which 
a  reasonably  careful  man  similarly  situated 
would  have  observed,  until  he  fully  complied 
with  the  conditions  of  the  contract  by  giving 
the  stipulated  notice.  Whether  the  cattle 
sustained  any  injury  by  reason  of  the  negli- 
gence of  the  company,  its  agents  or  em- 
ployes, or  whether  such  Injuries,  if  sustained, 
were  discoverable  by  the  defendant  before 
removing  them  from  the  yards  at  Splvey, 
were  questions  of  fact,  which  the  Jury,  upon 
conflicting  evidence,  found  against  the  plain- 
tiff In  error.  Such  findlngrs  will  not  be  ex- 
amined, nor  the  evidence  weighed,  by  this 
court,  when  It  appears  that  every  material 
and  essential  fact  necessary  to  sustain  the 
findings  is  supported  by  some  evidence,  al- 
though It  may  be  weak  and  conflicting. 

The  court,  among  Its  other  instructions, 
gave  the  following:  "No.  7.  By  special  con- 
tract the  liability  of  a  common  carrier  may 
be  limited,  but,  while  this  is  true,  it  cannot 
stipulate  against  Its  own  negligence,  and,  if 
it  is  guilty  of  negligence,  it  is  liable  therefor 
notwithstanding  the  terms  of  the  written  con- 
tract that  may  have  been  entered  into.  A 
special  contract  was  entered  into  in  this  case 
concerning  the  57  head  of  cattle  claimed  to 
have  been  shipped  by  Mr.  Morris,  and  both 
the  plaintiff  and  defendant  are  bound  by  that 
contract;  and  the  plaintiff,  under  the  terms 
of  said  contract,  cannot  recover  in  this  ac- 
tion. But  if  you  And  from  the  evidence  In 
the  case  that  the  defendant  in  the  shipment 
of  said  cattle  was  guilty  of  negligence,  then 
it  cannot  protect  itself  from  liability  by  the 
terms  of  the  contract,  and  is  liable  in  this  ac- 
tion for  such  an  amount  as  you  And  from  the 
evidence  the  plaintiff  has  been  damaged  by 
the  negligence  of  the  railroad  company  in  the 
transportation  of  said  cattle."  Complaint  Is 
made  that  this  instruction,  in  effect,  was 
that,  if  the  cattle  were  injured  through  the 
negligence  of  the  railway  company,  its 
agents,  or  employes,  the  plaintiff  ought  to 
recover  for  such  Injuries  regardless  of  his 
compliance  with  the  conditions  of  the  ship- 
ping contract.  If  this  instruction  stood  alone, 
or  if  it  was  not  made  plain  by  other  instruc- 
tions that  the  court  did  not  have  in  mind,  and 
did  not  intend  to  express  to  the  Jury,  this 
idea,  such  Instruction  would  be  erroneous; 
but  upon  an  examination  of  the  other  In- 


structions it  Is  easily  discoverable  that  the 
court  was  not  stating  a  rule  applicable  to  the 
cause  on  trial,  but  was  trying  to  formulate 
and  state  the  general  principle  that  a  com- 
mon carrier  cannot  stipulate  against  its  own 
negligence. 

In  connection  with  the  above  instruction, 
the  court  gave  the  following:  "No.  10.  Tho 
contract  of  shipment  in  this  case  contains  the 
following  clause:  'In  (u:der  that  any  loss  or 
damage  to  be  claimed  by  the  shipper  may  be 
fully  and  fairly  investigated,  and  the  fact 
and  nature  of  said  loss  be  preserved  beyond 
dispute  and  by  the  best  evidence,  it  is  agreed 
as  a  condition  precedent  to  bis  right  to  re- 
cover any  damage  for  a  loss  or  Injury  to  bis 
said  stock  during  the  transportation  thereof, 
the  shipper,  or  his  agent  In  charge  of  said 
stock,  will  give  notice  in  writing  of  his  dalm 
therefor  to  some  officer  of  the  company,  or  to 
the  nearest  station  agent,  before  said  stock 
shall  have  been  removed  from  the  place  of 
destination  above  mentioned,  or  from  the 
place  of  delivery  of  the  same  to  the  con- 
signee.' In  this  connection  I  say  to  yon  that 
if  you  find  from  the  evidence  in  this  case 
that  the  cattle  In  question,  at  the  time  that 
they  were  unloaded,  were  then  injured,  or 
had  been  injured  on  the  trip  from  Kansas 
City  to  Splvey  by  the  negligence  of  the  rail- 
road company  In  transporting  them,  and  that 
the  plaintiff,  Morris,  had  knowledge  of  such 
Injuries,  and,  having  said  knowledge,  he  un- 
loaded said  cattle,  and  removed  the  same 
from  the  place  of  destination  without  giving 
the  notice  in  writing  provided  for  In  the  sec- 
tion of  the  contract  above  quoted,  the  re- 
moval of  the  said  cattle  in  violation  of  the 
provisions  of  the  said  section  of  the  said  con- 
tract would  be  a  complete  bar  to  his  right  to 
recover  in  this  action  for  any  damages  which 
he  may  have  sustained  by  reason  of  the  neg- 
ligence of  the  company  in  the  shipping  of 
the  said  cattle;  but  this  would  not  apply  to 
damages  which  be  may  have  sustained  which 
he  did  not  know  of,  and  were  not  readily  to 
be  seen."  While  the  contention  of  plaintiff 
in  error  in  regard  to  this  proposition  is  not 
without  force,  it  appears  to  us,  however,  that 
as  the  Jury  in  the  last  above  instruction  was 
plainly  and  distinctly  informed  that  the 
plaintiff  could  not  recover  for  any  Injuries 
which  were  easily  discoverable,  or  which 
were  known  to  him  before  removing  the  cat- 
tle, and  within  time  to  have  given  the  notice 
as  stipulated  in  the  shipping  contract  and  as 
it  appears  from  the  pleadings  that  the  plain- 
tiff was  not  seeking  to  recover  for  Injuries 
that  were  discoverable,  or  which  he  had  dis- 
covered prior  to  removing  the  cattle,  or  wttb- 
In  time  to  give  such  notice,  it  cannot  be  said 
the  instruction  was  prejudicial 

The  Judgment  of  the  court  below  Is  aflirm- 
ed. 

BUROH,  J.,  not  Bitting.    All  the  other  jm- 
tices  concurring. 
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MECHANICS'  SAV.  BANK  t.  HAKDINQ. 

(Supreme  Court  of  Kansas.    Not.  8,  1902.) 

ERROR— SERVICE    OP    SUMMONS—MOTION    FOR 
NBW  TRIAli— REVIEW— ERROR  OP  LAW- 
OBJECTIONS   TO   EVIDENCE. 

1.  A  summons  in  error,  issued  within  time, 
and  sufficiently  formal  in  all  other  respects, 
may  be  served  upon  the  attorney  of  record  in 
the  original  case,  notwithstandiug  it  does  not 
contain  the  name  of  such  attorney. 

2.  y\'bere  the  record  shows  that  the  verdict 
was  returned  and  judgment  entered  June  26th, 
and  on  June  27th  the  motion  for  a  new  trial 
was  filed,  which  was  considered  by  the  court 
and  overruled,  and  there  is  nothing  in  the  rec- 
ord indicating  that  the  motion  was  not  liled  at 
the  term  at  which  the  judgment  was  rendered, 
or  that  it  was  overruled  because  not  so  filed, 
this  court  will  not  presume  that  it  was  not  filed 
at  such  term. 

3.  If  a  ^titiou  in  error  is  not  filed  in  this 
court  within  one  year  from  the  return  of  the 
verdict  and  the  rendition  of  the  judgment  there- 
on, bnt  is  filed  within  one  year  from  the  time 
the  motion  for  a  new  trial  was  overruled,  this 
court  can  only  review  such  alleged  errors  as 
are  involved  in  the  motion  for  a  new  trial. 

4.  An  alleged  error  in  overruling  a  demurrer 
to  a  petition  is  not  an  error  of  law  occurring 
at  the  trial,  and  therefore  cannot  be  reviewed 
by  this  court  unless  the  petition  in  error  is 
filed  within  one  year  from  the  rendition  of  the 
judgment. 

5.  An  objection  to  the  Introduction  in  evi- 
dence of  an  unauthenticated  judgment  that  it 
to  incompeteut,  irrelevant,  and  immaterial,  is 
not  sufficiently  specific  to  call  the  attention  of 
the  court  to  its  defective  certification,  or  its 
entire  want  of  certification,  and  it  is  not  error 
for  the  court  to  overrule  such  objection. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  conrt,  Mont- 
gomery county;   A.  H.  Skidmore,  Judge. 

Action  by  H.  B.  Harding  against  the  Me- 
chanics' Savings  Bank.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    AfiSrmed. 

T.  S.  Salathlel,  for  plaintiff  In  error.  S.  S. 
Klrkpatrlck  &  Son,  for  defendant  In  error. 

GBEENB,  J.  The  defendant  in  error  re- 
covered Judgment  against  the  Bank  of  Le- 
roy,  Kan.  Daring  the  life  of  the  Judgment, 
bat  more  than  10  years  after  the  cause 
of  action  accrued  against  the  stockholders 
of  the  bank,  the  defendant  in  error  com- 
menced the  present  action,  seeking  to  hold 
the  plaintitr  in  error,  a  banking  corporation 
of  Rhode  Island,  as  a  stockholder  in  the  Bank 
of  Leroy.  To  avoid  the  statute  of  limita- 
tion, the  petition  contained  the  following  al- 
legations: "That  it,  the  said  Mechanics' 
Savings  Bank,  of  Westerly,  Rhode  Island,  is 
a  corporation  duly  organized  under  the  laws 
of  the  state  of  Rhode  Island,  and  has  its 
domicile  at  Westerly,  in  said  state,  and  has 
been  ao  Incorporated  for  more  than  fifteen 
years  last  past,  and  during  Its  entire  ex- 
istence has  been  a  resident  and  dtlzen  of  the 
state  of  Rhode  Island,  never  having  a  place 
of  business,  domicile,  or  residence  In  the 
state  of  Kansas."  Judgment  was  for  plain- 
tiff, and  defendant  prosecutes  error. 

The  defendant  In  error  moves  to  dismiss 


this  cause.  His  first  contention  Is  overruled 
on  the  authority  of  Railway  Co.  v.  Morris, 
(No.  12,758)  70  Pac.  651.  The  summons  in 
error  commanded  the  sheriff  to  summon  the 
defendant,  but  did  not  include  the  name  of 
the  attorney  of  record  in  the  original  case, 
and  was  served  upon  such  attorney.  (Counsel 
contend  that  the  otficer  is  limited  in  the 
service  of  process  to  the  recitals  therein,  and 
that  such  service  gave  this  court  no  Juris- 
diction of  the  defendant  in  error.  Section 
544,  Code  Civ.  Proc,  provides:  "A  service 
on  the  attorney  of  record  in  the  original  case 
shall  be  sutUcient  The  summons  shall  notify 
the  adverse  party  that  a  petition  in  error 
has  been  filed  in  a  certain  case,  naming  it, 
and  shall  be  made  returnable  on  or  before 
the  first  day  of  the  term  of  the  court  if  is- 
sued in  vacation,  and  ten  days  before  the 
commencement  of  the  term."  Under  this 
provision  of  the  statute,  if  the  summons  la 
properly  Issued  to  the  adverse  party,  it  may 
be  served  upon  the  attorney  of  record  in  the 
original  case,  and  such  service  is  good  not- 
withstanding the  name  of  the  attorney  is 
not  included  in  the  summons. 

It  is  contended  that  the  record  does  not 
affirmatively  show  that  the  motion  for  a 
new  trial  was  filed  at  the  same  term  at 
which  the  verdict  was  returned  and  judg- 
ment rendered.  The  verdict  was  returned 
and  Judgment  rendered  June  26,  1901,  and 
motion  for  a  new  trial  was  filed  June  27th. 
There  is  nothing  in  the  record  indicating 
that  the  term  had  adjourned  in  the  mean- 
time. It  also  appears  that  the  motion  was 
argued  by  counsel  and  considered  by  the 
court.  Where  it  is  shown  that  the  coturt 
considered  the  motion  for  a  new  trial,  and  It 
is  not  shown  that  It  was  filed  after  the  term 
of  court  at  which  the  verdict  was  returned, 
this  court  will  not  assume  that  it  was  filed 
after  the  term.  While  error  is  never  pre- 
sumed, but  must  be  alSrmatlvely  shown,  this 
court  will  indulge  In  no  presumptions  that 
the  successive  steps  In  this  proceeding,  which 
appear  to  have  been,  were  not,  regularly  and 
timely  taken.  Counsel  for  defendant  in  er- 
ror was  probably  misled  by  the  opinion  in 
the  case  of  Guernsey  v.  Fulmer  (No.  12,462) 
07  Pac.  453.  Since  the  opinion  was  banded 
down  in  that  case,  a  rehearing  has  beai 
granted.  The  application  to  dismiss  is  over- 
ruled. 

The  verdict  of  the  Jury  was  returned  and 
Judgment  entered  thereon  on  the  26tb  day  of 
June,  1901.  It  is  also  true  that  on  the  30th 
day  of  June  after  the  motion  for  a  new  trial 
was  overruled  another  Judgment  appears  to 
have  been  entered,  but  the  Judgment  of  June 
2Utb  was  the  act  of  the  court,  is  in  due  formi 
and  is  held  to  be  the  Judgment  in  the  cause 
for  the  purpose  of  examining  the  alleged  er- 
rors. 

The  causes  alleged  in  the  motion  for  a  new 
trial  are  those  designated  as  2,  5,  7,  and  8 
of  section  306  of  the  Code  of  ClvU  Procedure. 
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Tlie  petition  in  error  was  not  filed  until  more 
than  one  year  after  the  entry  of  the  Judg- 
ment of  June  26,  1901,  but  was  filed  within 
one  year  after  the  overruling  of  the  motion 
for  a  new  trial;  therefore  this  court  can  only 
review  such  alleged  errors  as  are  Included 
in  the  motion  for  a  new  trial.  Sweet  v. 
Ward,  43  Kan.  G95,  23  Pac.  941;  Dyal  v. 
City  of  Topeka,  85  Kan.  02,  10  Pac.  161; 
Lamme  v.  Schilling,  25  Kan.  92;  Sanford  v. 
Weeks.  50  Kan.  339,  31  Pac.  1088. 

PlaiutilT  in  error  contends  that  the  court 
erred  in  overruling  its  demurrer  to  the  peti- 
tion. It  will  be  observed  that  the  overruling 
or  sustaining  of  a  demurrer  to  a  pleading  is 
not  mentioned  In  section  306  of  the  Code  of 
Civil  Procedure;  neither  is  it  Included  in  the 
meaning  of  the  eighth  subdivision  of  the  sec- 
tion as  an  "error  of  law  occurring  at  the 
trial."  Pleading  is  not  strictly  a  part  of  a 
trial.  The  trial  does  not  commence  until  an 
issue  of  fact  is  Joined.  Such  issue  is  general- 
ly Joined  in  vacation,  and  It  not  infrequently 
happens  that  the  issue  is  closed  at  a  term 
of  court  previous  to  the  one  at  which  the 
trial  is  had,  and  In  many  Instances  before  one 
Judge,  and  the  trial  not  had  until  he  is  suc- 
ceeded by  another.  The  alleged  error  in  over- 
ruling the  demurrer  to  the  petition  was  not 
an  eiTor  of  law  occurring  at  the  trial,  and 
cannot,  for  this  reason,  be  reviewed  by  this 
court 

At  the  trial  the  plaintiff  offered  in  evi- 
dence what  purported  to  be  a  transcript  of 
the  Judgment  obtained  against  the  Bank  of 
Leroy.  The  defendant  objected  to  its  in- 
troduction upon  the  ground  that  it  was  "In- 
competent irrelevant  and  immaterial." 
This  objection  was  overruled,  and,  we  think, 
properly  so.  It  is  argued  that  the  transcript 
was  not  properly  authenticated.  If  that  ob- 
jection had  been  made,  it  should  have  been 
sustained.  Objections  to  testimony  should 
be  sufiiclently  specific  to  direct  the  attention 
of  the  trial  court  to  the  exact  question  con- 
tended for.  This  is  due  the  court  as  well 
as  the  opposite  party.  It  Is  said  in  Howard 
V.  Howard,  52  Kan.  477,  34  Pac.  1117:  "Ob- 
jections to  testimony  should  be  sufficiently 
pointed  out  in  order  that  the  court  may  rule 
intelligently  upon  them;  and,  unless  this  Is 
'done,  they  are  not  entitled  to  consideration 
here."  In  Johnston  v.  Clements,  25  Kan.  376, 
where  the  objection  was  stated  as  follows, 
"On  all  the  grounds  ever  known  or  beard 
of,"  It  was  said:   "The  court  should  not  have 


entertained  these  objectiona.  Objectioni 
made  in  that  form  are  unfair,  both  to  the 
court  and  to  the  adverse  party."  In  Railway 
Co.  V.  Cutter,  19  Kan.  83,  a  transcript  of  the 
record  of  the  proceedings  of  a  probate  court 
of  Colorado  was  admitted  in  evidence  over 
the  objection  that  It  was  Incompetent  It 
was  held  by  this  court  that  such  objection 
would  not  raise  the  question  of  the  insuffi- 
cient authentication  of  the  record.  In  Fergu- 
son V.  Graves,  12  Kan.  39,  43.  it  Is  -aaid: 
"And  that  where  evidence  is  apparently  ad- 
missible for  any  purpose,  or  under  any  cir- 
cumstancesb  the  court  does  not  err  In  admit- 
ting the  same,  unless  the  reasons  for  its  ex- 
clusion are  given  by  the  party  objecting,  has 
been  repeatedly  decided  by  this  court" 
MacRea  v.  Piano  Co.,  64  Kan.  — ,  68  Pac. 
54;  Priest  v.  Robinson,  64  Kan.  — ,  67  Pac. 
851.  A  trial  court  has  neither  the  time  nor 
the  opportunity  to  examine  documentary  evi- 
dence when  ofllered,  to  see  that  it  is  In  all 
respects  in  due  form,  and  subject  to  no  ob- 
jection. If  it  is  admiasible  for  any  purpose, 
or  under  any  circumstances.  It  is  the  duty  of 
the  party  objecting  to  distinctly  call  the  at- 
tention of  the  court  to  such  defect  A 
neglect  to  do  so  will  deprive  such  party  of 
having  the  question  reviewed  In  this  court 

It  is  further  urged  that  the  court  erred  in 
overruling  an  objection  made  to  the  Intro- 
duction of  a  copy  of  an  annual  report  made 
by  the  treasurer  of  the  plaintiff  to  the  secre- 
tary of  state  of  the  state  of  Rhode  Island, 
setting  out  its  items  of  assets  and  liabilities. 
The  statute  of  Rhode  Island  was  introduced 
in  evidence,  showing  that  such  statement 
was  required  to  be  made  annually  by  such 
corporations.  This  report  was  offered  for  the 
purpose  of  showing  that  it  included  stock 
In  the  Bank  of  I.eroy  as  an  item  of  assets. 
Whether  the  court  erred  In  its  ruling  upon 
this  question  Is  not  important  as  the  treas- 
urer of  the  bank  testified  that  be  had  made 
the  report  and  that  it  did  contain  such  stock 
as  one  item  of  Its  assets. 

There  are  numerous  other  alleged  errors 
in  the  ruling  of  the  court  in  the  admission 
and  exclusion  of  evidence,  as  well  aa  the 
giving  and  refusing  of  instructions,  but  upon 
an  examination  we  find  nothing  that  required 
an  extended  reference  In  this  opinion.  The 
special  findings  and  verdict  of  the  Jury  were 
sufficiently  supported  by  the  evidence 

The  Judgment  is  therefore  affirmed.  AH 
the  Justices  concurring. 
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IVOBT  T.  BROWN  et  al.    (Sac.  036.) 

(Snpreme  Gonrt  of  California.    Not.  17,  1902.) 

UlNDLORD  AND  TKNANT— TBRMINATION  OF 
TENANCY— NOTICB  TO  QUIT— CNUAWFUL  DB- 
TAINER-^DSTICK  OP  PEACE-JURISDICTION. 

1.  Where  a  landlord  served  written  notice  on 
her  tenant  on  the  27th  day  of  January,  1800, 
for  the  porposie  of  terminating  the  tenancy  on 
March  1,  1900,  and  before  January  29th  noti- 
fied the  tenant  by  letter  to  vacate  the  premises 
in  30  days,  which  letter  was  acknowledged  by 
the  tenant  8  attorney,  and  the  landlord  served 
a  further  written  S-dava  notice  on  the  tenant 
on  the  7th  day  of  Marcn,  1900,  the  notices  were 
sufficient  to  terminate  the  tenancy  and  entitle 
the  landlord  to  maintain  nnlawfol  detainer. 

2.  Code  Civ.  Proc.  {  113,  subd.  1,  providing 
that  jnstices'  courts  shall  nave  concurrent  ju- 
risdiction with  superior  courts  within  their  re- 
spective townships  in  actions  of  forcible  entry 
and  detainer,  where  the  rental  value  of  the 
property  does  not  exceed  $25,  and  the  whole 
amount  of  damages  claimed  does  not  exceed 
$200,  is  to  be  construed  to  include  both  actions 
of  forcible  entry  and  unlawful  detainer,  though 
snch  actions  are  separately  defined  by  Codt 
Civ.  Proc.  IS  IICO,  1181. 

Commlsslonert^  deciaion.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Josepb  H.  Budd.  Judge. 

Action  by  Sarab  J.  Ivory  against  Mary  B. 
BroTvn  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendants  appeaL 
Affirmed. 

Max  Grimm,  for  appellants.  3.  C.  Mur- 
phy and  Arthur  L.  Levinsky,  for  respondent 

COOPBR,  G.  This  action  was  brought  un- 
der the  unlawful  detainer  act  to  recover  poa- 
sesslon  of  the  premises  described  in  the  com- 
plaint, and  damages  for  tbe  unlawful  with- 
holding. Plaintiff  recovered  Judgment,  and 
defendants  appeal  from  tlie  Judgment  and  an 
order  denying  their  motion  for  a  new  trial. 

The  principal  findings  of  the  court  are  not 
questioned,  but  it  is  claimed  that  tbe  finding 
that  plaintiff  aenred  written  notice  on  tbe 
27tb  day  of  January,  1900,  for  tbe  purpose 
of  terminating  the  tenancy  on  March  1,  1800, 
and  demanding  the  isurrender  of  tbe  posses- 
sion of  the  premises  at  aaid  time.  Is  not  sup- 
ported by  the  evidence.  The  objection  nrged 
is  principally  to  the  form  of  the  notices  serv- 
ed. We  have  examined  them,  and  think  they 
are  sufficient.  The  leasing  appears  to  have 
been  from  month  to  month.  Plaintiff  teati- 
fled,  without  objection,  that  she  notified  de- 
fendant by  letter  In  the  latter  part  of  Jan- 
nary,  1900,  and  before  tbe  29th,  to  vacate  the 
premises:  that  it  was  a  80-days  notice.  A 
letter  was  ln:roduced  and  read  in  evidence, 
written  by  defendants'  attorney  to  plaintiff. 
In  which  the  receipt  of  plaintiff's  letter  was 
acknowledged,  and  in  this  letter  occurs  the 
following:  "Yours  of  the  26th  Inst  to  Mrs. 
Brown,  of  this  place,  requesting  her  to  va- 
cate your  premises  without  further  trouble, 
was  handed  me  to-day.  •  •  •  Mrs.  Brown 
is  not  disposed  to  make  you  any  trouble,  tint 
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will  firmly  and  respectfully  Insist  on  her  legal 
rights."  Plaintiff  served  a  further  written 
notice  by  the  constable  of  the  township  upon 
defendants  on  tbe  7th  day  of  March,  1900, 
demanding  the  possession  of  said  premises, 
and  notifying  defendants  that  unless  pos- 
session was  surrendered,  the  plaintiff  would 
commence  an  action  against  them  for  pos- 
session, treble  rents,  damages,  and  costs. 
This  notice  contained  the  recital:  "This  no- 
tice Is  Intended  as  a  three-days  notice  to  quit 
or  suit  will  be  commenced,  and  is  given  for 
the  purpose  of  affording  you  an  opportunity 
to  quit  without  putting  you  to  any  costs  or 
trouble."  Tbe  defendants  neither  paid  rent 
nor  heeded  the  notices,  but  remained  in  pos- 
session. The  action  was  commenced  May  11, 
1900.  It  is  thus  apparent  that  defendants 
had  ample  and  statutory  notice. 

It  Is  claimed  that  as  this  action  was  com- 
menced in  a  Justice  court,  and  carried  to  tbe 
superior  court  by  appeal,  tbe  Justice  court 
had  no  Jurisdiction,  and  therefore  tbe  supe- 
rior court  bad  no  appellate  Jurisdiction  .to 
try  tbe  case  anew.  This  claim  is  based  upon 
the  language  of  the  Code  of  Civil  Procedure 
(section  113,  subd.  1),  which  follows  tbe  con- 
stitution, and  gives  Justices'  courts  concur- 
rent Jurisdiction  with  tbe  superior  courts 
"In  actions  of  forcible  entry  and  detainer, 
where  tbe  rental  value  of  tbe  property  en- 
tered upon  or  unlawfully  detained  does  not 
exceed  twenty-five  dollars  per  month,  and  tbe 
whole  amount  of  damages  claimed  does  not 
exceed  two  hundred  dollars."  The  argument 
is  that  section  1160  of  the  Code  of  Civil  Pro- 
cedure defines  "forcible  detainer,"  and  sec- 
tion 1161  of  the  Code  of  Civil  Procedure 
"unlawful  detainer,"  and  that  tbe  Justices' 
courts,  therefore,  do  not  have  concurrent  Ju- 
risdiction In  cases  of  unlawful  detainer.  Tbe 
old  constitution  (article  ti,  i  8)  gave  tbe  coun- 
ty courts  original  Jurisdiction  In  "actions  of 
forcible  entry  and  detainer,"  and  It  was  held 
in  Caulfield  v.  Stevens,  28  Cal.  120,  that  the 
provision  Included,  and  gave  tbe  county 
courts  original  Jurisdiction  In,  unlawful  de- 
tainer cases.  It  was  there  said:  "Tbe  whole 
subject  of  forcible  entries  and  forcible  and 
unlawful  detainers  seems  to  have  been  con- 
sidered as  provided  for  under  the  general 
bead  of  forcible  entries  and  detainers,  and 
Jurisdiction  over  the  same  given  to  tbe  coun- 
ty courts."  The  same  was  held  in  the  sub- 
sequent cases  of  Mecham  v.  McKay,  37  Cal. 
162;  Brummaglm  v.  Spencer,  29  Cal.  664; 
Johnson  v.  Cbely,  43  Cal.  304.  Unless  we 
overrule  the  construction  given  to  the  same 
language  used  In  tbe  old  constitution  as  to 
county  courts,  tbe  Justice  court  must  be  held 
to  have  bad  Jurisdiction. 

The  court  below  correctly  held  that  tbe 
cross-complaint  of  defendant  Brown  did  not 
state  facta  sufficient  to  constitute  a  cause  of 
action.  Costs  incurred  In  paying  attorney's 
fees  for  services  of  attorneys  defending  her 
In  prior  suits  cannot  be  recovered  of  plahitifC 
In  this  action  by  way  of  counteaclainir^^i^ 
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The  findlnKB  are  within  tbe  Issues,  and  the 
Judgment  and  order  should  be  affirmed. 

We  concnr:    CHIPMAN.  0.:  HAYNBS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


GERMAIN  FRUIT  00.  T.  WESTERN 

UNION  TEL.  CO.  (L.  A.  1,048.) 

(Supreme  Court  of  California.    Not.  17.  1902.) 

TBLEORAPH  COMPANT-ERROR  IN  MB88AOB- 
CONTRACT  WITH  THIRD  PERSON— LIABILITY 
OK  COMPANY— INVALIDITY  OF  CONTRACT- 
DEFENSE. 

1.  By  an  error  In  the  transmlaaion  of  a  tele- 
graph message  the  sender  was  represented  as 
qootioK  oranges  at  $1.60  i>er  tmx,  though  the 
market  price  was  $2.60  per  box.  The  recipient 
dosed  with  the  $1.60  ofFer,  though  it  knew  the 
actoal  market  price,  and  had  reasonsble 
grounds  to  believe  that  tbe  message  was  erro- 
neous, and  acted  in  bad  faith  tn  ordering  the 
goods.  The  sender  furnished  the  goods  to  the 
recipient  at  the  quoted  price,  and  sued  the  tele- 
graph company  for  the  difference.  BM,  that 
the  invalidity  In  the  contract  of  sale  was  a  de- 
fense to  the  telegraph  company,  and  this  al- 
though the  defeat  of  the  sender  in  an  action 
against  the  recipient  for  the  market  price  would 
not  have  precluded  the  telegraph  eompanj  from 
still  urging  the  defense. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  Luclen  Shaw,  Judge. 

Action  by  the  Germain  Fruit  Company 
against  the  Western  Union  Telegraph  Compa- 
ny. From  a  Judgment  for  tbe  defendant  and 
an  order  refusing  a  new  trial,  plaintlfl  ap- 
peals.   Affirmed. 

J.  S.  Chapman  (Ward  Chapman,  of  conn- 
sd),  for  appellant  R.  B.  Carpenter  and 
Ctoorge  H.  Fearaons,  for  respondent. 

TEMPLE,  J.  This  action  Is  (or  damages 
occasioned  by  alleged  negligence  In  tbe  trans- 
mission of  a  telegrap)^  message.  Judgment 
was  (or  the  defendant,  and  plaintiff  appeals 
from  the  Judgment  and  from  an  order  le- 
(nslng  a  new  trial. 

The  plaintiff  Is  a  wholesale  dealer  in  (ruita, 
and  engaged  In  buying  and  selling  fruits,  and 
In  shipping  from  Southern  Csltfomia  to  vari- 
ous points  East  On  the  IStfa  of  February, 
1887,  plaintiff  received  a  dispatch  (rom  Corn- 
forth  ft  Co.,  (mlt  merchants  at  Denver.  Colo., 
asking  (or  prices  of  oranges.  In  response, 
plaintiff  sent  tbe  following  dispatch  to  Com- 
(orth  ft  Co.:  "Offer  Los  Angeles.  San  Ga- 
bri^  Santa  Ana  oranges,  one  fifty;  River- 
sides, two  sixty."  As  delivered  to  Comforth 
ft  (3a,  tbe  dispatch  was  altered  by  tbe  omis- 
sion of  the  word  "two."  As  sent  the  tele- 
gram was  easily  understood  as  an  offer  of 
Los  Angeles,  San  Gabriel,  or  Santa  Ana 
oranges,  at  $1JM>  per  box,  and  of  Riverside 
•ranges  at  $2.60  per  box.  As  received,  it  was 
nnderstood,  and  woidd  have  been  understood, 
by  those  engaged  in  the  trade  at  Denver,  as 
an  offer  of  Riverside  oranges  at  $1.00  per 


box.  Two  carloads  of  Riverside  oranges 
were  ordered  by  Comforth  ft  Co.,  and  were 
shipped  to  that  firm  by  plaintiff,  and  were 
duly  received,  but  (Comforth  &  Co.  refused  to 
pay  more  than  $l.aO  per  box  (or  them.  Plain- 
tiff settled  with  Comforth  ft  Ca  at  that  rate, 
and  brought  this  suit  to  recover  tbe  difference 
between  the  price  stated  in  the  offer  as  de- 
livered to  defendant  for  transmission  and  as 
delivered  by  It  to  Comforth  ft  Co. 

The  defendant  practically  admits  the  re- 
ceipt and  delivery  of  tbe  message  as  charged, 
but  denies  that  tbe  change  in  tbe  language  of 

,the  message  was  caused  by  tbe  gross  care- 
lessness or  negligence  of  the  defendant  Its 
servants,  ot  agents.    It  also  denies  that  Com- 

^  forth  ft  Co.  relied  npon  the  dispatch  as  re- 
ceived, and  avers  that  they  well  knew  at  the 
lime  that  Riverside  oranges  were  worth  $2.60 
per  box  in  the  Los  Angeles  market  and  there- 
fore that  the  word  "two"  and  not  the  word 
"one"  Should  be  supplied  before  tbe  word 
"slxt3r"  in  the  message  as  delivered.    It  cbar- 

^ges  that  Comforth  ft  Co.  Intended  to  defrand 
either  the  plaintiff  or  defendant  It  Is  con- 
tended, therefore,  that  plaintiff  oonld  and 
should  have  compelled  Comfwtb  ft  Co.  to  pay 
tar  tbe  oranges  at  market  rates.  In  which 
event  there  would  have  been  no  loss. 
The  court  found,  among  other  facts:     (1) 

'The  dispstch  was  sent  received,  and  deliv- 
ered as  alleged.  (2)  Tbe  omission  o(  the 
word  "two"  was  not  done  through  gross  care- 
lessness or  gross  negligence.  (3)  The  tele- 
gram, as  received  by  Comforth  ft  (3o.,  accord- 
ing to  usage  was  properly  understood  as  an 
offer  of  Riverside  oranges  at  $1.00  per  box; 
that  Ckimforth  ft  0>.  at  the  time  knew  the 
market  price  of  Riverside  oranges  at  Rlvei^ 
aide  and  Loa  Angeles,  and  snch  price  was  so 
much  greater  than  that  named  that  Comforth 

, .  ft  Co.  bad  reason  to  beHeve  that  there  was  a 
mistake,  and  therefore  did  not  rely  npon  the 
telegram  as  giving  the  correct  price,  and  did 

^not  act  in  good  faith  in  sending  their  orders 
for  two  caHoads  at  once.  (4)  Plaintiff  ship- 
ped the  carloads  to  Comforth  ft  Co.,  believ- 
ing that  tbe  dispatch  had  been  correctly  sent 
and  that  Comforth  ft  Co.,  by  giving  the  order, 
were  bound  to  pay  $2.00  per  box,  which  was 
the  market  value  of  the  goods.  O>mforth  ft  Co., 
however,  refused  to  pay,  and  have  not  paid, 

^more  than  $1.00  per  box,  and  plaintiff  has 
been  damaged,  by  the  negligence  of  the  de- 
fendant in  transmitting  and  delivery  of  tbe 
aald  dispatch,  in  the  snm  o(  $839.  (5)  Plain- 
tiff was  not  aware  that  Comforth  ft  Co.  at 
the  time  knew  the  real  price  of  Riverside 
oranges,  nor  dUI  Comforth  ft  (3a  know  the 
telegram  waa  sent  received,  or  paid  for,  as 
containing  ten  wwda,  or  that  It  contained 
only  nine  worda  as  delivered,  or  that  any 
word  had  been  omitted  therefrom,  or  that 
the  word  "two,"  and  not  the  word  "one," 
should  be  nnderstood  before  tbe  word  "sixty." 

w  but  they  had  good  reason  to  suspect  or  believe 
that  something  had  been  omitted,  and  that 
there  was  a  mistake  as  to  the  price  of  River- 
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Bide  oningeB.  (6)  The  dispatch  waa  sent  sub- 
ject to  the  conditions  written  upon  the  blank 
upon  which  It  was  written.  In  effect  that 
the  message  must  be  ordered  "repeated"  by 
the  sender,  who  for  that  service  must  pay 
one-half  the  cost  of  sending  It;  and  the  sender 
agrees  that  the  company  "shall  not  be  liable 
for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  nondelivery,  of  any  un- 
repealed message,  whether  happening  by  neg- 
ligence of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same; 
cor  for  mistakes  or  delays  in  the  transmission 
or  delivery  of  any  repeated  message  beyond 
fifty  times  the  sum  received  for  sending  the 
same,  imless  specially  insured,"  nor  then  for 
errors  In  ciphers  or  obscure  messages.  Also 
that  It  Is  not  true  that  the  mistake  in  the  tele- 
gram was  caused  by  atmospheric  disturb- 
ances alone,  nor  wholly  by  the  unavoidable 
pressm^  of  business;  nor  Is  it  true  that  de- 
fendant used  great  care  and  diligence  in  the 
transmission  and  delivery  of  the  telegram. 
One  line  between  the  two  points  Involved  was 
oat  of  order  and  could  not  be  used,  "throwing 
an  unusual  amount  of  business  upon  that  line, 
an  without  the  fault  of  the  defendant,  and 
thereby  making  it  necessary  for  the  operators 
to  work  at  a  higher  rate  of  speed  than  usaal, 
and  in  so  doing,  and  while  endeavoring  to  use 
great  care  to  correctly  transmit  and  deliver 
telegrams  coming  over  the  line,  the  operator 
by  a  slight  Inadvertence  omitted  said  word 
from  said  telegram,  and  delivered  the  same 
without  observing  the  mistake,  all  of  which 
was  due  to  a  slight  degree  of  carelessness  on 
tbe  part  of  defendant's  employes."  It  will  be 
observed  that  the  court  finds  that  the  omis- 
sion of  the  word  was  caused  by  the  negligence 
of  tbe  receiving  operator,  although  the  negli- 
gence is  characterized  as  a  "slight  Inadver- 

X.  tence."  and  as  "a  slight  degree  of  careless- 
ness," and  expressly  states  that  It  was  not 
"gross  negligence." 

It  Is  argued  with  great  force  and  plausi- 
bility for  the  appellant  that  these  findings, 
notwithstanding  some  inconsistent  phrases, 
did  really  find  that  tbe  mistakes  were  occa- 
sioned through  the  gross  negligence  of  the 
defendant.  The  error.  It  la  said,  was  caused 
by  the  attempt  to  do  too  much  work  on  one 
wire,  because  another  which  was  ordinarily 
available  bad  been  prostrated  by  a  storm 
on  a  previous  day.     This,  it  Is  argued,  is 

^  conclusive  evidence  of  negligence  which  may 
even  be  said  to  be  willful.    No  pressure  of 

^  work  could  Justify  undue  haste.— such  haste 
as  would  Increase  the  liability  to  make  mis- 
takes. In  effect,  the  corporation  contracts 
for  accnracy  when  It  agrees  to  send  the  very 
message  delivered  to  It    Tbe  telegraph  would 

w  be  of  little  nse  to  tbe  business  world  unless 
It  Is  thoroughly  reliable.  But  we  do  not  find 
It  necessary  to  pursue  the  subject  because 

*  we  are  convinced  tbat  tbe  other  defense  must 
prevalL 

It  Is  found  that  Comfortta  ft  Co.  did  not 
rely  npou  the  telegram  aa  It  was  delivered 


to  them,  although  the  message  as  delivered 
would  properly  be  understood  as  offering 
Riverside  oranges  at  $1.60  per  box,  had  not 
the  state  of  the  market  been  such  as  to  in- 
dicate that  a  mistake  had  been  made.  That 
Oornforth  ft  Co.  did  know  the  market  price 
of  Riverside  oranges,  at  Denver  and  at  Los 
Angeles,  which  was  considerably  more  than 
$1.60  per  box,  "sufficiently  to  put  Oornforth 
&  Co.  on  Inquiry  aa  to  whether  or  not  said 
telegram  was  correct,  and  they  made  no  In-  , 
qulry  and  took  no  steps  to  ascertain  the  cor- 
rectness of  said  telegram,  but  ordered  of 
plaintiff  two  cars  of  oranges.  Riversides,  at , 
once,  and  not  in  good  faith."  It  is  further  ' 
found  that  Oornforth  ft  Oo.  knew  that  River- 
side oranges  were  at  the  time  worth  at  least 
12.60  per  box  at  Los  Angeles,  and  were  , 
practicing  a  fraud  when  they  ordered  1,000 
boxes.  Intending  to  defraud  defendant  the 
Germain  Co.,  out  of  the  difference  between 
what  they  well  knew  to  be  the  price  and 
the  price  they  falsely  pretended  to  believe 
had  been  telegraphed  by  plaintiff.  The  con- 
clusion naturally  followed  that  plaintiff  bad  a  ' 
good  cause  of  action  against  Oornforth  ft 
Co.,  and  could  not  waive  an  action  against 
that  firm,  and  assume  that  It  had  suffered  a 
loss  through  the  missent  message,  when  It 
had  permitted  Oornforth  ft  Ca  to  get  away 
with  a  fraudulently  acquired  advantaga  It 
could  have  compelled  Oornforth  ft  Co.  to  pay  / 
what  they  knew  was  the  real  pricey  and  thus 
could  have  avoided  loss. 

Appellant  contends,  first  that  snch  defense 
Is  not  open  to  the  defendant  and,  secondly, 
that  the  finding  Is  not  sustained  by  the  evi- 
dence.    The  telegraph.  It  Is  argued.  Is  the' 
agent  of  the  sender,  who  Is  bound  by  the 
acts  of  Its  agent    The  recipient  of  the  mes- 
sage has  the  absolute  right  to  rely  upon  the 
message  as  correct  and  to  act  upon  It    Oorn- 
forth ft  Co.  did  act  upon  it  and  plaintiff  ' 
did  actnally  incur  the  loss  as  the  court  finds. 
This  is  correct  provided  that  there  waa  notb-  ' 
ing  to  put  Oornforth  &  Oo.  on  inquiry.    But 
It  found  not  only  that  there  was  reason  to 
suspect  that  a  mistake  had  been  made,  but  , 
that  Oornforth  &  Oo.  actually  knew  that  the 
message  had  not  been  -  correctly  sent,  and 
acted  upon  it  In  bad  faith.    It  will  not  do 
to  say  that  such  a  defense  should  never  pre> 
valL    Such  a  rule  would  open  the  door  to 
collusion  and  fraud. 

The  embarrassment  comes  from  tbe  fac| 
that  the  suit  could  not  be  brought  against 
both  Oornforth  ft  Oo.  and  this  defendant; 
and  consequently  the  plaintiff  might  be  suc- 
cessively defeated  in  his  action  against  each, 
and  Judgment  ordered  against  him  in  one 
case  would  not  conclude  the  other  party. 
This  Is  true,  but  It  Is  necessarily  a  defense  to 
show  that  plaintiff  might  have  avoided  the 
loss.  As  to  such  issue,  the  defense  has  th^  * 
laboring  oar,  and  should  be  required  to  maitt 
ont  a  clear  case. 

I  think  the  evidence  was  anffldent  to  sn» 
tain  the  finding.    I  would  hare  beeo  aa  well 
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satisfied  wltb  the  finding  bad  it  been  tbe 
otber  way,  but  tbere  Is  mucb  evidence  to 
sastain  It 
Tbe  Judgment  and  order  are  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HBN- 


YOUNG  t.  PAOIPIO  SURHm  CO.     (8.  F. 
2,833.) 
preme  Coart  of  California.    Not.  14,  1902.) 

BMNITT  INSURANCE— STATUTB8—WARRAN> 
TIBS— BREACH. 

1.  Under  Civ.  Code,  §  2G08,  proyidiuK  that  a 
■JatemeDt  in  a  policy  which  imports  that  It  is 
flneuded  to  do  or  not  to  do  a  thing  which  mate- 
ctally  affects  the  risk  ia  a  warranty  that  such 

ft  or  onilRsion  shall  take  place,  a  statement 
an  application  for  indemnity  insurance  that 
snred  wonid  himself  examine  and  audit  the 
books,  and  all  moneys,  securities,  yonchers,  etc., 
nl  the  hands  of  his  employe,  daily,  constituted 
«C  warranty;  and  the  failure  to  make  such  audit 
during  assured's  absence  from  the  city  for  four 
days,  during  whioh  a  loss  occurred,  relieyed  the 
nnurer  from  liability  therefor. 

Department  1.  Api>eal  from  superior  court, 
and  county  of  San  Francisco;    J.   M. 

iwell.  Judge. 

Action  by  J.  S.  Young  against  the  Pacific 
Surety  Company.  From  a  Judgfment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

Welles  Wbitmore,  P.  I*  Benjamin,  and 
John  C.  Hughes,  for  appellant  Myrlck  & 
Beering  and  h.  A.  Gibbon,  for  respondent 

GAROUTTE,  J.  This  appeal  Is  prosecut- 
ed from  a  Judgment  of  nonsuit  and  Involves 
the  liabili^  of  a  surety  company  upon  a 
bond  of  indemnity  issued  In  favor  of  plain- 
tiff, an  employer,  and  indemnifying  him 
against  tbe  dishonesty  of  bis  cashier  and 
bookkeeper.  In  plalntlfTs  application  for  tbe 
bond  of  indemnity,  be  was  asked  the  follow<- 
ing  question:  "At  what  Intervals  will  his 
books  and  acconnts  be  examined  and  audit- 
ed, and  all  moneys,  securities,  vouchers,  and 
property  on  hand  be  examined  and  verified?" 
In  reply  be  said,  "Dally."  Be  was  then  ask- 
ed the  additional  question:  "By  whom  will 
this  be  done?"  and  bis  reply  was,  "Myself." 
His  application  for  the  bond  also  contained 
tbe  following  statement:  "It  Is  hereby  de- 
dared  that  tbe  answers  and  representations 
■Are  true,  and  that  they  shall  be  held  to  form 
the  basis  of  tbe  contract  under  tbe  proposed 
l>oud."  During  an  absence  of  four  days  from 
the  city  by  plaintiff,  the  cashier  absconded, 
cfUT.vIng  away  money  of  his  employer.  From 
tbe  foregoing  state  of  facts  It  Is  apparent  at 
A  glance  that  plaintiff  committed  a  breach 
of  the  contract  of  Indemnity  by  omitting 
for  a  period  of  four  days  to  verify  the  ac- 
coiints  and  moneys  on  hand  in  tbe  custody 
of  his  employe.  Section  2608  of  tbe  Civil 
Code  provides:  "A  statement  in  a  policy 
which  Imports  that  it  Is  intended  to  do  or  not 
to  do  a  thing  which  materially  affects  the 
a-lsk,  Is  a  warranty  that  such  act  or  omission 


■hall  take  place."  In  Tlew  of  tills  express 
provision  of  tbe  statute,  it  is  evident  titat  tbe 
questions  and  answers  heretofore  quoted 
from  plalntlfTs  written  application  became  a 
part  of  the  bond  or  policy  of  Indemnity,  and 
consequently  plaintiff  Is  iMund  by  the  tmns 
of  tbe  contract  he  made;  and,  having  failed 
to  snlistantially  comply  with  Its  terms,  bis 
failure  necessarily  discharges  the  defendant 
from  liability.  Hunt  v.  Casualty  Oo.,  89  C. 
0.  A.  496.  90  Fed.  242. 

For  tbe  foregoing  reasons,  tbe  Jodgment 
Is  affirmed. 

We   concur:     VAN   DYKE,   J.;    HARBI- 
SON, J. 


PEOPLE  T.  LEE  LOOK.    (Cr.  865.) 

(Supreme  Court  of  California.    Nov.  IS.  1902.) 

HOMICIDE— INFORMATION— SUFFICIBNCT. 

1.  An  information  merely  stating  that  de- 
fendant is  accused  of  a  felony,  in  that  at  a  cer- 
tain time  and  place  he  "aulawfnlly  and  with 
malice  aforethought  killed  Lee  Wing,  contrary 
to  the  form,  force,  and  effect  of  the  statute, 
was  insufficient  to  sustain  a  conviction  for  mur- 
der, as  it  neither  stated  that  a  human  being 
was  killed,  nor  used  the  term  "murder,"  froia 
which  the  fact  might  be  implied. 

In  banc  Appeal  from  superior  court  San- 
ta Clara  county;  W.  O.  Lorlgan,  Judge. 

Lee  Look  was  convicted  of  murder  In  tbe 
first  degree,  and  appeals.    Reversed. 

Louis  Oneal  and  Owen  D.  Richardson,  for 
appellant  Tbrey  L.  Ford,  Atty.  Gen..  O.  N. 
Post  Asst  Atty.  Gen.,  and  James  H.  Camp- 
bell, Dist  Atty.,  for  tbe  People. 

McFARLAND.  J.  A  certain  document  in 
tbe  form  of  an  Informatk>u,  was  presented  to 
tbe  soperkv  court  and  filed  as  a  record  there- 
of; and  upon  such  Information  tbe  defend- 
ant after  trial,  was  found  by  a  Jury  "guilty 
of  murder  In  the  first  degree,  as  charged  In 
tbe  information."  Judgment  thereon  was 
rendered  that  he  suffer  tbe  penalty  of  death, 
and  he  appeals  from  the  Judgment,  and  from 
an  order  denying  bis  motion  for  a  new  trlaL 

Appellant  demurred  to  tbe  Information,  and 
contends  that  for  reasons  berebiafter  noticed, 
it  does  not  state  facts  suSIcient  to  constitute 
tbe  crime  of  murder.  Tbe  entire  Information 
is  as  follows:  "Lee  Look  Is  accused  by  tbe 
district  attorney  of  tbe  county  of  Santa 
Clara,  state  of  California,  by  this  Informa- 
tion, of  a  felony  committed  as  follows:  Tbe 
said  defendant  on  tbe  14th  day  of  March, 
A.  D.  1901,  at  tbe  county  and  state  afore- 
said, unlawfully  and  wltb  malice  afore- 
thought killed  Lee  Wing,  contrary  to  tbe 
form,  force,  and  effi!Ct  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  tbe  people  of  tbe  state 
of  California."  "Murder."  under  our  law  la 
defined  as  follows:  "Murder  Is  tbe  nnlsw- 
ful  killing  of  a  bu^ian  being  with  malice 

_ V — 

tL  See  Homicide,  T0l.,2e,  Cent.  Dig.  I  UL 
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aforethougiit"  Pen.  Ck)de,  {  187.  It  will  be 
noticed  that  in  tbis  Information  the  thing 
killed.  Lee  Wing,  Is  not  averred  to  have 
been  a  human  being;  that  the  crime  of 
which  he  Is  sought  to  be  charged  Is  not  stat- 
ed to  be  "muraer";  that  there  Is  no  aver- 
ment that  he  did  "kill  and  murder"  Lee 
Wing;  that  the  word  "murder"  nowhere  ap- 
pears In  the  document,  nor  does  the  latter 
contain  any  other  language  which  necessarily 
Implied  that  the  appellant  killed  a  hnman 
being.  We  think,  therefore,  that  for  this 
reason  the  information  Is  radically  defective, 
and  cannot  support  the  verdict  and  Judg- 
ment This  court  has,  no  doubt  been  ex- 
ceedingly liberal  in  condoning  loose  plead- 
ings, but  to  hold  that  a  man's  life  can  be 
Judicially  taken  on  such  an  Information  as 
the  one  here  in  question  would  be  to  sacri- 
fice to  liberality  all  the  established  rules  of 
pleading.  We  do  not  mean  to  bold  that  an 
Indictment  for  murder  cannot  be  sufficient 
without  an  express  averment  that  the  thing 
killed  was  a  hnman  being,  although  there 
seems  to  be  no  good  reason  for  leaving  out 
that  part  of  the  statutory  definition.  There 
may  be  other  language  used  which  neces- 
sarily Implies  that  the  killing  was  of  a  hu- 
man being,  and  In  such  case  to  designate 
the  deceased  by  an  appellation  which  could 
reasonably  be  considered  as  the  name  of  a 
person  wonid  be  sutUcient,  without  the  fur- 
ther express  statement  that  the  deceased  was 
a  human  t>elng.  Kor  Instance,  where,  as  is 
usual,  the  defendant  Is  charged  with  the 
crime  of  "murder,"  or  where,  as  Is  usual.  It 
Is  averred  that  the  defendant  "did  kill  and 
murder."  It  may  be  reasonably  Inferred  that 
the  killing  was  of  a  human  being,  because, 
to  constitute  murder,  there  must  be  the  kill- 
ing of  such  a  being.  But  there  Is  no  such 
averment  here,  nor  its  equivalent  The  aver- 
ment that  the  killing  was  unlawful  and  ma- 
licious would  apply  to  the  crime  of  malicious 
mischief  committed  by  maliciously  killing  a 
horse,  a  dog,  or  a  bfard. 

Counsel  for  respondents  seem  to  assert 
quite  confidently  that  Indictments  and  in- 
formations like  the  one  in  this  case  have 
heretofore  been  sustained  by  this  court,  and 
strongly  Invoke  the  rule  of  stare  decisis;  but 
tbe  cases  cited  do  not  support  the  position. 
The  main  cases  relied  on  are  People  v.  Soto, 
63  Cal.  1(S,  and.  as  approving  It  People  v. 
Tomllnson.  6G  Cal.  345,  5  Pac.  500,  and  Peo- 
ple V.  Uyndman,  90  Cal.  3.  33  Pac.  782.  In 
the  Soto  Case  the  only  points  decided  were 
that  It  Is  sulHclent  to  charge  an  offense  In 
the  language  of  tbe  statute  defining  It,  and 
that  an  Indictment  for  murder,  generally.  In- 
cludes murder  of  both  the  first  and  second 
degrees,  in  the  opinion  In  that  case  the 
court  say:  "The  point  chiefly  argued  for  the 
defendant  is  that  under  the  information 
against  him,  he  could  not  be  legally  convict- 
ed of  murder  of  the  first  degree.  The  in- 
formation is  In  the  language  of  the  statute 
defining  murder,  which  is,  'Murder  is  the  un- 


lawful killing  of  a  human  being  with  malice 
aforethought'  Pen.  Code,  {  187.  Murd^, 
thus  defined.  Includes  murder  in  the  first  d^ 
gi'ee  and  murder  In  the  second  degree.  It 
has  many  times  been  decided  by  this  court 
that  it  is  sufticient  to  charge  the  offense  com- 
mitted in  the  language  of  the  statute  db- 
flnlng  It"  In  the  case  at  bar  the  Informa- 
tion was  not  'in  the  language  of  the  statute- 
defining  murder";  and  In  the  Soto  Case  there 
was  no  decision  of  the  point  here  Involved, 
and  "the  crime  of  murder"  was  expresgly 
charged  In  the  information.  People  v.  Tbm- 
llnson  was  not  a  case  of  murder.  It  was  a 
case  of  embesszlement,  and  the  Soto  Case  was 
cited  merely  to  the  point  that  an  Informatltfa 
is  sufflcient  if  it  "Is  In  the  language  of  the- 
statute."  In  People  v.  Hyndman  the  Soto> 
Case  is  cited  only  to  the  points  that  murder 
"includes  both  degrees,"  and  that  "it  Is  suffi- 
cient to  cliarge  tbe  offense  committed  In  the 
language  of  the  statute  defining  It"  More- 
over, it  was  alleged  in  the  information  li> 
that  case  that  the  defendant  "did  kill  and 
murder  one  William  Searle."  The  only  oth- 
er California  cases  cited  by  respondents  are 
People  V.  Alvlso,  65  Cal.  230;  People  v.  Ma- 
Nulty,  03  Cal.  427,  26  Pac.  607,  20  Pac.  6Jl; 
and  People  v.  Freeland,  6  Cal.  06.  In  the 
Alvlso  Case  the  indictment,  which  was  hel'd 
sufficient  charged  that  the  defendant  un- 
lawfully, etc.,  "did  kill  and  murder  one  John 
Ruhland."  In  the  McNulty  Case  the  Infor- 
mation charged  that  the  defendant  did  "klD 
and  murder  one  James  Collins";  and  in  an- 
swer to  the  contention  that  as  the  deceased 
was  not  designated  as  a  human  being,  and 
"James  Collins"  might  mean  a  horse  as  well 
as  a  person,  the  court  said:  "It  is  manifest 
that  the  defendant  could  not  have  been  other- 
wise than  Informed  by  the  language  used 
that  he  was  accused  of  the  murder  of  a 
human  being,  when  he  was  charged  with 
having  murdered  one  James  Collins."  In  tBe 
Freeland  Case  the  defendant  was  "Indicted 
for  the  crime  of  murder  In  shooting  one  Greek 
George,"  and  tbe  point  made  was  that 
"  'Greek  George'  Is  not  a  common  name  St 
any  person,  and  it  Is  not  averred  that  tbe  real 
name  of  the  deceased  is  unknown  to  tbe  grand 
Jury";  and  It  was  in  view  of  these  facts  that 
the  court  said  that  "it  was  not  necessary  to  al- 
lege  that  the  deceased  was  a  sentient  being,'" 
and  that,  "for  aught  we  know  'Greek  Georg^ 
may  be  tbe  name  of  a  man  with  as  muclk 
propriety  as  any  other  name  or  appella^ton 
used  to  denote  persons."  Of  course,  a  chafse 
of  the  murder  of  "Greek  George"  necessarily 
included  the  proposition  that  be  was  a  hu- 
man being,  for  tbe  killing  of  any 'Other  klQd 
of  creature  would  not  be  murder.  Indeed, 
the  only  question  in  the  case  was  whether 
"Greek  George"  was  so  unusual  and  imper- 
fect as  the  name  of  a  human  being  as  t» 
require  a  statement  In  tbe  Indictment  that 
the  name  of  the  deceased  was  to  the  Jiffy 
unknown. 

Respondents  have  cited  a  Qomjb 
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from  other  Jorlsdictloiui  We  taave  examined 
those  from  which  qnotationB  are  made,  and 
which  are  chiefly  relied  on.  and  we  find  that 
nearly  all  of  them  are  merely  to  the  point 
that  there  need  not  be  an  express  statement 
that  the  deceased  was  a  human  being,  where 
that  fact  was  necessarily  to  be  inferred  from 
other  averments  In  the  indictment.  One  of 
these  cases  cited  Is  Merrick  ▼.  State,  63  Ind. 
337,  where  it  la  stated  in  the  opinion  of  the 
court  that  "the  Indictment  contains  two 
counts,  each  count  charging  murder  In  the 
first  degree."  In  State  ▼.  Stanley,  83  Iowa, 
526.  the  defendant  Is  charged  with  murder 
committed  by,  among  other  things,  "lying  in 
wait  with  the  specific  intent  to  kill  and  mur- 
der the  said  WilUam  Patterson."  In  Beed 
V.  State.  16  Ark.  499,  it  is  stated  that  the  de- 
fendant was  Indicted  "for  the  murder  of  a 
certain  Wyandotte  Indian,  whose  name  was 
unknown  to  the  grand  Jury."  In  Ferryman 
T.  State,  S6  Tex.  321,  the  defendant  was  in- 
dicted "for  the  murder  of  WlUlam  H.  McMU- 
lan."  In  Tlmmerman  ▼.  Territory,  8  Wash. 
T.  444,  17  Pac.  624,  the  Indictment  accused 
the  defendant  "of  the  crime  of  murder  In 
the  first  degree,  committed  as  follows."  The 
nearest  approach  to  the  case  at  bar  among 
the  cases  cited  Is  State  t.  Day,  4  Wash. 
104,  20  Pac.  984,  but  that  case  Is  based  on 
Leonard  v.  Territory,  2  Wash.  T.  881,  7  Pac 
872;  Tlmmerman  v.  Territory,  8  Wash.  T. 
444,  17  Pac.  624;  and  Freldrlch  v.  Territory, 
2  Wash.  St.  368,  26  Pac.  976;  and  In  the 
Leonard  Case  the  Indictment  had  the  words 
"did  kill  and  murder,"  and  in  the  Tlmmer- 
man and  Freidrlch  Gases  the  defendant  was 
expressly  charged  with  "the  crime  of  murder 
In  the  first  degree."  Moreover,  the  definition 
of  murder  considered  In  State  ▼.  Day  is  as 
follows:  "Every  person  who  shall  purposely 
•  •  *  kill  another  shall  be  deemed  guilty 
of  murder  in  the  first  degree."  Counsel  for 
respondents  also  cite  State  ▼.  Smith,  88  La. 
Ann.  801;  and  in  that  case  the  rule  is  stated 
correctly,  and  Carries  it  as  far  as  It  can  be 
properly  followed.  The  court  there  say: 
"It  was  not  necessary  to  have  specified  In 
the  indictment  that  the  deceased,  Martha 
Calhoun,  was  a  human  lieing.  These  are 
a  Christian  and  smmame  which  can  be  legit- 
imately given  to  a  human  being  only.  The 
offense  charged  is  murder.  The  use  of  the 
term  implies  the  killing  of  a  human  being." 
(The  word  "murder"  Is  Itallcbsed  In  the  orig- 
inal.) As  this  case  states,  it  ia,  no  doubt, 
true  that  where  a  defendant  la  expressly 
charged  with  the  crime  of  murder,  which 
necessarily  includes  the  killing  of  a  human 
being,  and  the  deceased  is  given  an  appella- 
tion which  may  t>e  reasonably  taken  as  the 
name  of  a  person,  there  the  omission  of  the 
averment  that  such  person  was  a  human  be- 
ing will  not  vitiate  the  Indictment;  and  such 
would  also  be  the  case  where  any  other  lan- 
guage was  used  showing  that  the  deceased 
was  a  human  being.  At  common  law  the  lu- 
llctment  for  murder  was  excessively  partic- 


ular in  detail,  and  contained  avsrments  alMut 
the  deceased  applicable  only  to  a  human  be- 
ing, but  It  was  absolutely  necessary  that  It 
should  use  the  word  "murder."  Blackstone 
says  that  "In  Indictments  for  murder  it  is 
necessary  to  say  that  the  party  indicted  'mur- 
dered,' not  'killed'  or  *8lew,'  which  tUl  the 
late  atatute  was  expressed  in  Latin  by  the 
word  iDaurdravit' "  (4  BL  Comm.  308);  and 
in  S  Chit  Cr.  Law.  737,  it  is  said,  "Any  In- 
dictment must  also,  after  stating  the  circum- 
stances, draw  the  conclusion  that  so  the  pris- 
oner, the  defendant  feloniously,  etc..  did  kill 
and  murder;  the  last  word  being  an  artiflcial 
term  which  it  is  requisite  to  use."  And 
while  much  of  the  prolixity  of  the  common- 
law  pleading  may  now  be  omitted,  still  he 
who  undertakes  to  frame  an  Indictment  in 
the  form  of  a  mere  skeleton  must  see  that 
the  skeleton  contains  all  of  Its  necessary 
structiural  parts. 

It  Is  contended  by  counsel  for  respondents 
that  the  Information  In  this  case  is  a  model 
of  brevity.  It  would,  however,  have  been 
still  one  syllable  shorter  if  the  crime  stated 
had  been  "murder"  instead  of  "felony";  and 
the  beauty  of  the  brevity  woold  have  been 
but  little  marred  by  the  addition  of  the 
worda  "human  being."  or  "did  kill  and  mur- 
der." And  if  brevity  be  the  maUi  desidera- 
tum. It  would  have  been  further  promoted 
by  the  simple  statement  that  the  defendant 
"killed  I«e  Wing";  leaving  it  to  be  inferred 
that  the  killing  was  before  the  filing  of  the 
indictment  and  assuming  that  all  kUUng  la 
prima  facie  unlawful  and  malicious. 

The  Judgment  and  order  appealed  from  are 
reveraed,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  sustain  the 
demurrer  to  the  Information. 

We  concur:  BBATTT,  a  J.;  TAN  DTKB, 
X;  HARRISON.  J.;  TEMPLE;  J.;  OARODT- 
TB.  J.;  HENSHAW,  J. 


PEOPLE  T.  ADAMS.    (Cr.  84S.)* 

(Supreme  Court  of  California.     Nov.  8.  ISOfiL) 

iniRDBR  —  8SLF-DBPENSB  —  StnVICIBNCT  09 
EVIDBNCB  —  DBCBASBD'S  UNARMBD  CONDI- 
TION —  DBCLARATIONS  —  IMPBACHMBNT  OP 
WITNB8S— PRUVTOtIS  TBSTIMONT  —  REPUTA- 
TION OF  DECEASED— NEQATIVB  TBSTIMONT 
—ADMISSIBILITY. 

1.  Evidence  In  a  murder  prosecotlou  exam- 
ined, and  held  to  sustain  a  verdict  of  guilty  in 
the  second  dem-ee,  notwithstanding  the  defense 
that  the  killing  was  in  self-defense. 

2.  Where  self-defense  Is  pleaded  in  a  murder 
prosecntion.  evidence  that  deceased  was  unarm- 
ed at  the  time  of  the  killing  is  admissible. 

3.  Where  self-defense  is  pleaded  In  a  murder 
prosecntion.  evidence  of  deceased's  declarationa 
as  to  carryini;  arms,  made  in  the  presence  of 
and  to  accused  before  the  lulling,  is  admissible. 

4.  In  a  criminal  trial  It  is  proper,  for  the 
purpose  of  impeachment  to  intarrocate  a  wit- 
ness as  to  his  testimony  at  the  preluninaiy  ex- 
amination. 

T  1.  8m  Homiolda,  VOL  M,  Osat.  Dig.  |  OS. 

*RehettrlDg  denied  December  9,  IMtt. 
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6.  Where  self-defense  is  pleaded  In  a  murder 
prosecution,  negative  evidence  of  tlie  eood  repa- 
tation  of  the  deceased  for  peaceaUenesa  la 
properly  received. 

In  banc.  Appeal  from  superior  conrt,  cHy 
and  connty  of  San  Francisco;  Wm.  P.  Law- 
lor,  Jndge. 

Charles  Q.  Adams  was  convicted  of  mnrder 
tn  the  second  degree,  and  appeals.  Affirm- 
ed. 

Robert  Ferral  and  Edwin  M.  Sweeney,  for 
appellant  Tlrey  L.  E^ord,  Atty.  Gen.,  C.  N. 
Port,  Asat  Atty.  Gai.,  and  Lewla  F.  Bylng- 
ton.  Dlst  Atty.,  for  the  People. 

HBNSBAW,  J.  Defendant  chatted  wltta 
mnrder,  waa  convicted  of  mnrder  in  the  sec- 
ond degree.  He  appeals  from  the  Judgment 
and  from  the  order  denying  him  a  new  triaL 

It  Is  first  nrged  against  the  verdict  that 
tt  Is  onaapported  by  the  evidence.  Defend- 
ant Bought  to  eatabllah  sdf -defense.  It  waa, 
however,  proved  by  the  prosecution  that  de- 
fendant, who  waa  a  barber  in  the  employ 
of  the  deceased,  upon  the  morning  of  the 
bomlclde  had  been  discharged  by  his  employ- 
er. In  the  barber  shop  at  the  time  were  the 
deceased,  the  defendant,  and  the  porter,  Pat- 
terson. The  defendant  accused  the  porter  of 
having  carried  tales  about  him.  The  deceas- 
ed said,  "No."  but  that  some  of  the  cus- 
tomers had  complained  of  him.  The  defend- 
ant replied,  "You  are  a  Ood  damn  lying  son 
vt  a  bltchr*  The  deceased  Jumped  up  from 
tdB  cbalr  and  said,  "Don't  call  me  no  son  of 
a  bitch.  Get  out  of  here,"— and  advanced 
toward  defendant  When  close  to  him,  de- 
fendant fired  the  shot  which  canned  death. 
Tbe  two  men  grappled,  bnt  not  until  after 
the  shot  had  been  fired.  Defendant  fled 
from  the  scene  of  the  homicide  to  Santa 
Olara,  where  he  waa  arrested.  He  did  not 
board  the  train  at  the  city  depot,  but  walked 
down  tbe  track  and  took  it  at  IHllbrae  sta- 
tion. On  his  flight  he  stated  that  the  de- 
ceased had  tried  to  shoot  him.  Upon  the 
trial,  however,  it  was  admitted  that  deceased 
made  no  effort  to  draw  a  pistol,  and  It  was 
proved  not  only  that  deceased  was  unarmed, 
but  that  he  never  carried  a  pistol,  and  that 
-defendant  was  aware  of  this  fact  Tbe  evi- 
'dence  fully  suppoits  the  verdict 

Certain  objections  to  tbe  rulings  of  the 
court  upon  the  admiasion  and  rejection  of 
-evidence  are  argued.  They  have  been  exam- 
ined With  care,  and  it  cannot  be  perceived 
that  in  any  of  them  was  there  error.  It  was 
f)ermissible  to  prove  that  deceased  was  un- 
armed, and  It  was  further  permissible  to 
prove  his  declarations  with  relation  to  the- 
carrying  of  arms  made  in  tbe  presence  of 
and  to  the  defendant  before  the  shooting. 
People  V.  PoweU,  87  CaL  392,  25  Pac.  481, 
11  L.  R.  A  75.  It  was  proper  to  interrogate 
the  witness  Brooks  for  tbe  purpose  of  im- 
peachment upon  the  testimony  which  he  had 
given  npon  tbe  preliminary  examination  <rf 
the  causey  and  tbe  mllngs  of  the  court  ad- 


mitting the  testimony  for  that  purpose  were 
proper. 

The  greatest  stress,  however,  is  laid  upon- 
the  ruling  of  the  court  in  admitting  the  neg- 
ative testimony  of  witnesses  as  to  the  reputa- 
tion of  the  deceased  for  peace  and  quiet, 
and  in  refnsing  to  strike  out  this  evidence 
when  it  was  shown  that  the  witnesses  in  ques- 
tion had  not  heard  the  reputation  of  the  de- 
ceased for  the  particular  traits  in  question 
discussed.  But  It  is  a  matter  oif  common 
sense,  common  observation,  and  common 
knowledge  that  a  man's  reputation  for  peace 
and  quiet  is  seldom  a  matter  of  discussion' 
nntll  some  alleged  breach  of  the  law  calls  up 
its  consideration.  Thus  In  Reg.  v.  Cory,  10 
Cox,  Cr.  Cas.  23,  Chief  Justice  Oockbum  re- 
marks: "I  am  ready  to  admit  that  negative 
evidence  to  which  I  have  referred,  of  a  man's 
saying,  'I  never  heard  anything  against  the 
character  of  the  person  of  whose  character 
I  came  to  speak  on,'  shonid  not  be  excluded. 
I  think  the  fact  It  is  given  In  the  negadre 
form  is  the  most  cogent  evidence  of  a  man's 
good  chara-cter  and  reputation,  because  a 
man's  character  does  not  get  talked  about  un- 
til there  is  some  fault  to  be  found  with  him. 
It  Is  the  best  evidence  of  his  character  that 
he  la  not  talked  about  at  alL  I  think  the 
evidence  is  admissible  in  that  sense."  And 
so,  without  multiplying  quotations  upon  the 
question,  may  be  cited  Ward  v.  State,  28 
Ala.  68;  State  v.  Xelson,  68  Iowa,  208,  12 
N.  W.  263;  State  v.  Lee,  22  Minn.  207,  21 
Am.  Rep.  769;  Davis  t.  Foster,  68  Ind.  288; 
Craig  V.  Craig,  6  Rawle,  91;  Johnson  T. 
Brown,  61  Tex.  65;  Davis  v.  Franke,  83  Qrat 
413;   Rice,  Cr.  Bv.  |  880;  Tayl.  Cr.  Bv.  |  860. 

As  to  the  instructions,  we  perceive  no  er- 
ror. There  was  no  inconsistency  in  tbe  two 
Instructions  given  upon  the  subject  of  flight 
Section  1106  of  the  Penal  Code,  under  the 
evidence  in  the  case,  was  properly  given 
to  the  Jury.  Tbe  court's  deflnlljon  and  ex- 
planation of  the  term  "wall"  as  the  limit 
of  the  retreat  of  a  person  assailed  Is  folly 
supported.  People  v.  Becker.  109  CaL  482, 
42  Pac.  807,  30  L.  R.  A  408. 

The  Judgment  and  ariet  appealed  Crom  are 
therefore  afllrmed. 

We  concur:  McFABLAND,  J.;  VAN 
DTKE,  J.;  HARRISON,  J.;  OAROUTTB,  J.; 
TEMPLE,  J. 


EATZ  et  al.  t.  WALKINSHAW.    (L.  A  067.) 
(Supreme  Conrt  of  California.    Nov.  7,  1902.) 

SrrBTKRRANBAN    WATERS— RIOHTS    OF    LAND. 
OWNBR— DIVERSION— RBASONABLB     USE- 
COLLECTION  AND  SALE  OF  WATER. 

1.  Where  subterranean  waters  were  not 
shown  to  exist  in  the  form  of  a  stream,  bat 
cousisted  of  water  percolating  through  a  large 
area  of  porous  soil,  with  no  regular  stratifica- 
tion, au  adjoining  owner  of  such  soil  cannot  en- 
Join  another  from  diverting  aucb  water  on  the 
ground  of  an  Infringement  of  #lalutiS's<[  ripa- 
rian rights  therein.      Digit  zed  by  tiOOVlV^ 
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2.  The  rteht  of  a  landowner  to  nse  subterra* 
nean  percolating  waters,  and  divert  the  aame 
from  the  land  of  an  adjoining  owner,  is  limited 
to  a  reasonable  use  in  connection  with  the  nse 
of  his  own  land,  and  does  not  anthorize  him 
to  appropriate  such  waters  by  artesian  wells, 
and  sell  the  same  for  the  irrigation  of  distant 
lands,  to  the  detriment  of  adjoining  landown- 
ers. 

Id  bana  Appeal  from  superior  court,  San 
Bernardino  county;  John  L.  Campbell,  Judge. 

Action  by  Leab  J.  Katz,  executrix,  and  otb- 
era,  against  Margaret  D.  Walkinsbaw.  From 
a  Judgment  in  favor  of  defendant,  plaintiffs 
appeal.    Reversed. 

C.  C.  Rasltell  and  Rolfe  &  Rolfe,  tor  appel- 
lants.   Byron  Waters,  for  respondent 

TEMPLE,  J.  This  appeal  Is  taken  from  a 
Judgment  of  nonsuit  entered  against  plaintiffs 
on  motion  of  defendant.  The  action  was 
brought  to  enjoin  defendant  from  drawing  off 
and  diverting  water  from  an  artesian  belt 
wblcb  is  in  part  on  or  under  the  premises  of 
plaintiffs,  and  to  tbe  water  of  wblcb  tbey  have 
sunk  wells,  thereby  causing  tbe  water  to  rise 
and  flow  upon  tbe  premises  of  plaintiffs,  and 
which  tbey  ever  bad  constantly  so  flowed  for 
20  years  before  tbe  wrong  complained  of  was 
committed  by  defendant  The  water  Is  nec- 
essary for  domestic  purposes,  and  for  irrigat- 
ing tbe  lands  of  plaintiffs,  upon  which  there 
are  growing  trees,  vines,  shrubbery,  and  other 
plants,  which  are  of  great  value  to  plaintiffs. 
All  of  said  plants  will  perish,  and  plaintiffs 
will  be  greatly  and  Irreparably  Injured,  It  the 
defendant  is  allowed  to  divert  tbe  water. 
These  facts  are  admitted,  and  further  that 
defendant  is  diverting  tbe  water  tor  sale,  to 
be  used  on  lands  of  others  distant  from  tbe 
saturated  belt  from  which  tbe  artesian  wa- 
ter is  derived.  Tbe  plaintiffs  contend  that 
this  subsurface  water  constitutes  an  under- 
ground stream,  and  that  plaintiffs  are  ri- 
parian thereto,  and  as  sucb  riparian  owners 
tbey  are  seeking  relief  in  this  case.  Tbe  de- 
fendant denies  tbat  she  is  taking  or  diverting 
water  from  an  underground  stream  or  water 
course,  and  alleges  that  all  tbe  water  wblcb 
rises  in  tbe  artesian  wells  on  her  premises, 
and  which  she  Is  selling.  Is  percolating  water, 
and  is  parcel  of  ber  premises,  and  her  prop- 
ert.v.  In  effect,  therefore,  while  denying  that 
she  is  doing  any  act  of  which  plaintiffs  can 
complain,  she  really  only  denies  that  she  Is 
diverting  water  from  an  undergroimd  water 
course,  and  asserts  her  right  to  dispose  of  tbe 
water  in  the  manner  alleged,  because  It  Is  per- 
colating water,  not  confined  to  a  definite  wa- 
ter course.  The  court  sustained  that  proposi- 
tion, and  for  tbat  reason  granted  defendant's 
motion  for  nonsuit. 

Tbe  so-called  artesian  belt  Includes  several 
square  miles  of  territory.  It  Is  a  large  ac- 
cumulation of  earth  upon  the  base  of  very 
high  mountains,  and  is  composed  of  detritus 
of  varying  quantity  and  material,  with  no 
regular  strattUcatlon.  Wells  have  been  sunk 
at  least  to  tbe  depth  of  750  feet,  but  no  bed 


rock  has  been  found.  It  bas  quite  an  Incline 
from  tbe  mountain,  and  Is  from  700  to  1,500 
feet  above  sea  leveL  Mr.  P.  C.  Flnkle,  a 
civil  engineer,  was  the  chief  witness  for  tbe 
plaintiffs,  and  testified  both  as  to  facts  palpa- 
ble to  tbe  senses  and  as  an  expert  He  says 
tbe  saturated  land  is  fed— First  by  the  un- 
derflow from  the  numerous  ravines,  cailons, 
and  streams  which  enter  tbe  valley  from  the 
mountains;  and,  secondly,  by  tbe  rain  and 
flood  water  upon,  and  absorbed  upon,  tbe 
slope,  and  between  the  artesian  bdt  and  tbe 
mountains.  This  water,  percolating  down  in- 
to tbe  soli,  and  constantly  pressed  forward  by 
water  accumulating,  finally  gets  under  partial- 
ly Impervious  earth,  where  It  is  held  under 
sufficient  pressure  to  create  the  artesian  belt 
Tbe  banks  of  this  supposed  subsurface 
stream,  the  witness  thought  were  on  tbe 
west  "a  cemented  dyke,  which  runs  through 
the  valley,  and  the  eastern  boundary  of  it  Is 
the  clay  bank  or  dyke  at  the  south  side  ot  tiie 
Santa  Ana  river."  Within  these  limits,  many 
ravines  enter  from  the  mountains,  some  ot 
them  carrying  at  times  great  quantities  ot  wa- 
ter, much  ot  which  had  been  appropriated 
and  carried  off  In  pipes  or  cemented  aque- 
ducts. It  Is  evident  that  It  there  Is  any  flow 
to  this  underground  body  of  water  thus  held 
under  pressure.  It  is  by  percolation.  Tbe  wit- 
ness stated  that  tbe  process  was  the  same  tbe 
world  over.  The  lower  lands  are  saturated 
from  above.  "It  Is  done  by  saturation  from 
tbe  rainfalls  and  tbe  floods,  and  percolation 
through  voids  In  the  soil."  It  is  quite  mani- 
fest that  this  body  (It  It  can  be  so  styled)  ot 
percolating  water  cannot  be  called  an  under- 
ground water  course  to  which  riparian  rights 
can  attach,  unless  we  are  prepared  to  abolish 
all  distinction  between  percolating  water  and 
tbe  water  flowing  in  streams  with  known  or 
ascertainable  banks,  which  conflne  the  water 
to  definite  channds.  All  rain  water  which 
falls  upon  the  hills  and  mountain  sides  which 
does  not  flow  off  at  once,  as  surface  water.  Is 
absorbed  and  percolates  down  In  tbe  same 
way  to  tbe  valley  below.  No  doubt  limits 
can  be  found  to  every  such  flow,  as  In  this 
case.  Tbe  distinction  is  well  established  and. 
In  some  respects,  different  rules  of  law  ap- 
plied to  tbe  two  cases.  The  plaintiffs,  there- 
tore,  cannot  establish  their  daims  upon  tbe 
theory  ot  an  underground  water  course  to 
which  tbey  are  riparian. 

But  appellants  contend  that  though  tbey 
are  not  riparian  to  an  underground  water 
course,  and  although  the  saturated  belt  car- 
ries only  percolating  water,  still  they  are  en- 
titled to  the  injunction  prayed  for.  Tbe  de- 
fense, conceding  that  tbe  water  held  In  tbe 
earth  is  percolating  water,  relies  npon  certain 
decisions  which  ass<>rt  and  apply  literally  the 
maxim,  "Cujus  est  solum,  ejus  est  usque  ad 
Inferos,"  and  that  water  percolating  In  the 
ground,  or  held  there  In  saturation,  belongs  to 
the  landowner  as  completely  as  do  tbe  rocks, 
ground,  and  other  material  of  which  tbe  land 
is  composed,  and  therefore  be  may  remove 


Id  therefore  be  may  re 
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it  and  sell  it,  or  do  what  be  pleases  with  It. 
He  cites  antborlty  for  the  proposition:  Han- 
■on  V.  McCne,  42  Oai.  303.  10  Am.  Rep.  299; 
Railroad  Co.  v.  Dufour,  95  Cal.  616,  30  Pac. 
783,  19  L.  R.  A.  92:  Gould  v.  Eaton,  111  Cal. 
641,  44  I'ac.  319,  52  Am.  St.  Rep.  201;  and 
City  of  Los  Angeles  v.  Pomeroy,  124  CaL  597, 
67  Pac  383. 

It  is  obrious  at  once  tliat  the  analogy  be- 
tween tlie  rlgbt  to  remove  sand  and  gravel 
from  the  laud  for  sale,  and  to  remove  and 
sell  percolating  water,  is  not  perfect  If  we 
suppose  a  saturated  plain,  one  may  remove 
and  sell  the  sand  and  gravel  from  his  land 
without  affecting  or  diminishing  the  sand 
and  gravel  on  the  lands  of  his  neighbors.  If 
the  water  on  his  lands  is  his  property,  then 
the  water  in  the  soil  of  hts  neighbors  is  their 
property.  But  when  he  drains  out  and  sells 
the  water  on  his  land,  he  drams  to  his  land 
and  also  sells  water  which  is  the  property 
of  his  neighbor.  And  the  effect  is  similar  in 
other  respects.  By  pumping  out  the  water 
from  his  lands,  he  can,  perhaps,  deprive  his 
neigbliors  of  water  for  domestic  uses,  and 
In  fact  render  their  land  valueless.  In  short, 
the  members  of  the  community.  In  the  case 
supposed,  have  a  common  Interest  In  the 
water.  It  Is  necessary  for  all.  and  it  Is  an 
anomaly  in  the  law  if  one  person  can  for  his 
Individual  profit  destroy  the  community,  and 
render  the  nelghborhoot:  uninhabitable. 

We  liave  derived  our  law,  in  respect  to 
sabterranean  waters,  as  in  other  respects, 
mostly  from  England,  but  in  regard  to  this 
matter  the  first  cases  are  quite  modern. 
Kven  yet  the  text-books  on  water  rights  have 
bnt  little  to  say  upon  the  subject  of  percolat- 
ing water.  Such  law  as  has  been  made  upon 
the  subject  comes  from  countries  and  cli- 
mates where  water  is  abundant,  and  its  con- 
servation and  economical  use  of  little  conse- 
quence, as  compared  with  a  climate  like 
southern  California.  The  learned  counsel  for 
appellants  state  in  their  brief  that  water  at 
San  Bernardino  is  worth  $1,000  per  inch  of 
flow.  Percolating  water  or  water  held  In  the 
earth  is  the  main  source  of  supply  for  do- 
mestic uses  and  for  irrigation,  without  which 
most  lands  are  unproductive.  It  is  also  stat- 
ed that  speculators  are  seeking  to  appro- 
priate the  percolating  water  by  getting  title 
to  some  part  of  a  watershed  or  slope,  and  by 
nunlng  canals  and  tunnels,  and  by  sinking  to 
obtain  water  for  sale.  It  is  asserted  that  the 
lands  naturally  made  moist  by  percolating 
water  are  very  productive,  and  were  first  set- 
tled upon,  and  have  been  most  highly  im- 
proved; and  he  asks  whether  these  lands  are 
to  l>e  converted  into  deserts  because  specu- 
lators may  pump  and  carry  away  to  some 
distant  locality  the  subsurface  waters  which 
rendered  the  land  fertile.  Certainly  no  such 
case  as  this  has  come  before  a  court  or  could 
well  exist  in  England  or  In  the  Eastern 
states. 

It  is  often  asserted  that  Acton  v.  Blundell, 
12   Mees.   &   W.   324,   decided   in  exchequer 


chamber  In  1843,  was  the  first  case  in  Eng- 
land In  regard  to  percolating  water.  This 
shows  how  unimportant,  relatively,  the  sub- 
ject is  in  England.  It  was  an  action  for 
damages  occasioned  by  working  a  coal  mine 
on  adjoining  land,  which  Interfered  with  wa- 
ter which  was  fiowlng  undergrround  to  plain- 
tiff's spring.  The  court  instructed  the  Jury 
"that  If  the  defendants  had  proceeded  and 
acted  in  the  usual  and  proper  manner  In  the 
land  for  the  purpose  of  working  and  mining 
a  coal  mine  therein,  they  might  lawfully  do 
so."  This  instruction  was  held  to  be  correct 
and  that  Is  the  real  force  and  effect  of  the 
decision.  But  the  chief  Justice  pointed  out 
some  respects  in  which  the  right  to  water 
flowing  in  an  open  visible  stream  differs  from 
an  underground  flow  by  percolation.  The 
main  difference,  so  far  as  concerns  the  ques- 
tion under  consideration,  was  that  percola- 
tion was  occult  the  regulation  of  which  was 
a  difficult  matter.  One  who  disturbed  the 
course  of  percolating  water  by  digging  upon 
his  own  land  could  not  tell  whether  he  would 
drain  his  neighbor's  well,  nor  could  the  per- 
son injured  demonstrate  that  such  was  the 
cause  of  the  injury.  So,  too,  when  one  di- 
verts water  from  a  visible  stream,  the  fact 
and  the  effect  are  at  once  known,  while  as 
to  percolating  water  its  course  may  be  ob- 
structed or  changed  without  the  intent  to  do 
so.  and  without  knowing  that  such  would  be 
the  effect  of  what  was  done.  His  lordship, 
the  case  being  one  of  first  impression,  quotes 
a  passage  from  a  civil-law  writer  to  the 
effect  that,  when  one  digghig  upon  his  own 
land  drains  his  neighbor's  well,  such  neigh- 
bor has  no  cause  of  action,  "si  non  anlmo 
vleini  nocendi.  sed  suum  agrum  meliorem 
faclendi,  id  fecit"  His  lordship,  however, 
although  the  case  did  not  require  it  disre- 
garded the  qualifications  found  in  the  civil 
law,  and  held  that  the  case  was  not  governed 
by  law  which  applies  to  flowing  streams, 
"but  that  it  rather  falls  within  that  princi- 
ple which  gives  to  the  owner  of  the  soil  all 
that  lies  beneath  the  surface:  that  the  land 
immediately  below  is  his  property,  whether 
iL  is  solid  rock,  or  pervious  ground,  or  venous 
earth,  or  part  soil  and  part  water:  that  the 
person  who  owns  the  surface  may  dig  there- 
in, and  apply  all  that  is  there  found  to  his 
own  purposes  at  his  free  will  and  pleasure; 
and  that  if,  in  the  exercise  of  this  right,  he 
intercepts  or  drains  off  the  water  collected 
from  underground  springs  in  his  neighbor's 
well,  this  inconvenience  to  his  neighbor  fails 
within  the  description  of  damnum  absque 
injuria,  which  cannot  become  the  ground  of 
an  action."  This  statement  has  been  fre- 
quently quoted,  iKtth  in  England  and  in  this 
country,  and  has  been  generally  adopted  as 
a  correct  statement  of  the  law  upon  the  sul)- 
Ject  In  Acton  v.  Blundell,  as  has  been  said, 
the  working  of  a  mine  upon  an  adjoining 
estate  drained  certain  springs  on  plalntilTs 
land.  It  would  have  been  difficult  to  defeat 
plabitiers  action  to  have  said  that  the  work- 
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inc  of  a  coal  mine  In  a  proper  manner  Is  a 
reasonable  use  of  land,  and  that  It  was  with- 
out malice,  or  an  intent  to  Injure  plaintiff. 
It  is  a  general  rule— In  fact,  a  universal  prin- 
ciple of  law— that  one  may  make  reasonable 
use  of  bis  own  property,  although  such  use 
results  In  Injury  to  another.  But  the  max- 
im, "Cujus  est  solum,  ejus  est  usque  ad  In- 
feros," furnishes  a  rule  of  easy  application, 
and  saves  a  world  of  Judicial  worry  in  many 
cases.  And  perhaps  in  England  and  in  our 
Eastern  states  a  more  thorough  and  minute 
consideration  of  the  equities  of  parties  may 
not  often  be  required.  The  case  is  very  dif- 
ferent, however,  in  an  arid  country  like  south- 
ern California,  where  the  relative  import- 
ance of  percolating  water  and  water  flowing 
In  definite  water  courses  is  greatly  changed. 
And  It  seems  to  me  a  great  mistake  is  made 
In  supposing  that,  if  the  plenary  property  of 
a  landowner  in  percolating  water  Is  denied, 
the  alternative  Is  to  apply  to  such  water  all 
the  rules  whlcb  apply  to  the  use  of  water 
flowing  In  water  courses  having  defined  chan- 
nels. The  entire  argument  for  what  may  be 
called  the  "cuJus  est  solum  doctrine"  con- 
sists In  showing  that  some  recognized  regula- 
tion of  riparian  rights  would  be  inapplicable. 
It  is  said,  for  instance,  that  the  law  of  ri- 
parian rights  requires  each  proprietor  to  per- 
mit the  water  to  flow  as  it  was  accustomed  to 
flow.  Apply  this  rule  to  subsurface  water, 
and  no  one  could  drain  bis  land,  for  he  there- 
by prevents  the  water  from  flowing  as  it  was 
accustomed  to  flow  by  perc<riation  to  his 
neighbor.  The  common-law  method  in  the 
supposed  case  would  be  to  apply  the  principle 
to  the  new  case,  although  some  Judge-made 
rule  as  to  bow  It  shall  be  applied  might  stand 
in  the  way.  The  principle  is  clearly  appli- 
cable. A  riparian  owner  may  not  divert  the 
water,  because  he  would  thereby  injure  his 
neighbors  who  have  equal  rights  In  the 
stream.  Still  be  may  take  a  reasonable 
amount  from  the  stream  for  domestic  pur- 
poses, and  that  may  equal  the  entire  flow, 
although  he  thereby  injures  bis  neighbors. 
It  Is  a  question  of  reasonable  use,  and  that 
applies  both  to  the  land  of  the  person  dis- 
turbing the  percolation  and  to  adjoining  land. 
He  may  cultivate  his  land,  and  for  that  pur- 
pose ordinarily  may  drain  it,  and  plow  It  or 
clear  it  from  forests,  although  all  these  oi>- 
erations  may  affect  the  flow  of  water  to  the 
lower  proprietor,  both  in  the  water  course 
and  by  percolation.  He  was  allowed  to  be- 
come the  owner  for  those  purposes,  and  with 
the  understanding  that  all  other  proprietors 
have  the  same  right  to  use  thebr  land.  The 
maxim,  "Sic  utere,"  etc,  plainly  applies  as 
between  such  proprietors,  very  much  as  It 
dops  between  different  riparian  proprietors 
upon  the  same  stream.  The  title  to  all  land 
Is  held  subject  to  this  maxim.  Such  owner- 
ship Is  "but  an  aggregation  of  qualified  prin- 
ciples, the  limits  of  which  are  prescribed  by 
the  equality  of  rights,  and  the  correlation  of 
rights  and  obligations  necessary  for  the  high- 


est use  at  land  by  the  entire  commiiiiit7  ct 
proprietors."  Thompson  t.  Improvement  Co., 
64  N.  H.  646. 

Proprietary  rights  are  limited  by  the  com- 
mon Interests  of  others,  that  Is,  to  a  reason- 
able use,— and  such  use  one  may  make  of  his 
land,  though  it  Injures  others.  This  propo- 
sition Is  generally  recognized,  but  for  some 
reason  has  not  always  been  recognized  bf 
the  courts  when  considering  the  subject  of 
percolating  water,  although  all  rights  In  re- 
spect to  water  are  peculiarly  within  its  luwv- 
ince.  This  rule  of  reasonable  use  answos 
most  effectually  the  main  argument  against 
recognizing  any  modification  of  the  cujus  est 
solum  doctrine  as  applied  to  percolating  wa- 
ter, although  in  a  majority  of  the  cases 
which  are  claimed  as  authority  against  the 
rule  of  reasonable  use  the  court  takes  pains 
to  note  that  the  act  which  disturbs  tbe  pa- 
colating  water  was  in  using  the  land  In  tbe 
usual  manner,  and  without  the  Intent  of  In- 
juring a  neighbor.  Among  the  English  cases, 
Chasemore  v.  Richards  was  most  carefully 
considered.  The  village  of  Croyden  was  situ- 
ated upon  an  extensive  plain  near  the  head 
waters  of  the  river  Waundale,  and  a  goodly 
portion  of  the  permanent  flow  of  the  river 
rame  by  percolation  from  this  plain.  The 
Tillage  had  caused  a  large  well  to  be  dug 
about  a  quarter  of  a  mile  from  tbe  river, 
and  was  pumping  from  It  five  or  six  hun- 
dred thousand  gallons  of  water  daily  for  the 
use  of  the  town.  Plaintiff  was  a  riparian 
proprietor  upon  the  river  below,  and  had  a 
mill  which  was  operated  by  the  waters  of 
the  river.  The  pumping  naturally  diminish- 
ed the  flow,  and  prevented  the  use  of  tbe 
mill  as  efficiently  as  before.  All  the  facts 
were  admitted  or  found  to  exist  Tbe  case 
was  first  decided  in  exchequer  chambers  in 
favor  of  tbe  defendant,  Mr.  Justice  Coleridge 
dissenting.  2  HurL  &  N.  Itsa  Tbe  dissent 
ing  opinion  presents  the  doctrine  of  reason- 
able use.  The  case  was  taken  to  tbe  house 
of  lords.  7  U.  L.  Cas.  349.  There  the  case 
was  most  elaborately  and  ably  argued,  and 
tbe  view  in  regard  to  reasonable  use  was 
fully  presented.  A  case  was  made,  and  the 
opinion  of  the  Judges  was  solicited.  The 
Judges  held  unanimously  for  the  defendant 
sustaining  fully  the  cuJus  est  solum  doc- 
trine, without  qualification,  and  this  was  af- 
firmed by  the  house.  The  matter  mainly  dis- 
cussed, however,  was  the  plaintiff's  claim 
that  he  bad  a  prescriptive  right  to  the  wa- 
ter. The  court  held  that  riparian  rights  are 
not  derived  by  prescription,  but  the  right  to 
the  water  Is  ex  Jure  naturte.  This  settled 
the  main  ctwtentlon,  and  little  more  was 
said,  except  to  refer  to  the  cases  In  whlcb 
tbe  rights  to  percolating  wat«s  are  discuss- 
ed. Lord  Wensleyoale,  however,  who  had 
doubts,  pronounced  an  opinion  whl(^  seems 
to  me  in  accord  with  the  views  I  am  trying 
to  express. 

The  doctrine  of  reasonable  use  has  been 
recognized   m   mgnj^^^^«,gjg)(^  United 
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state*,— Impliedly  in  most,  at  I  tmre  stated, 
but  expressly  In  some.  Wheatley  ▼.  Baugh, 
25  Pa.  028,  64  Am.  Dec.  721,  is  one  of  tbese, 
and  !■  remarkable  In  that  the  court  states 
aa  strongly  as  possible,  and  with  approbsr 
tlon,  the  cujus  est  solum  doctrine.  It  la 
even  said  that  the  opposite  doctrine  (apply- 
ing to  such  water  the  rule  as  to  riparian 
rights)  would  amount  to  total  abrogation  of 
the  rights  of  property.  It  Is  said  one  could 
not  clear  or  cnltlrate  hia  land  or  build  a 
house  without  interfering  with  percolating 
water,  and,  even  if  rights  were  admitted  to 
exist,  the  difficulty  of  enforcing  them  would 
be  Insurmountable.  I  think  I  have  shown 
that  the  admitted  right  to  a  reasonable  use 
of  the  land  and  of  the  water  answers  all 
these  objections.  To  my  mind,  this  is  so 
obvious  that  I  can  but  wonder  that  such 
objections  have  ever  troubled  the  Judiciary. 
And  yet,  notwithstanding  this  insistence  up- 
on the  rule  which  apparently  ignores  all 
-equities  of  others  than  the  owner  of  the  soil 
in  which  the  water  Is  found,  the  court  felt 
obliged  to,  and  did.  In  nnequivocal  words, 
-declare  that  the  use  of  it  must  be  reasonable. 
The  proprietor  may  make  a  reasonable  use 
of  his  own  land,  although  In  so  doing  he 
obstructs  or  changes  the  percolation  of  wa- 
ter to  or  from  his  neighbor's  land.  But  by 
far  the  most  satisfactory  case  upon  the  sub- 
ject is  Bassett  V.  Manufacturing  Co.,  43  N. 
H.  6Q0,  82  Am.  Dec.  179.  That  was  a  most 
elaborately  considered  case,  and  this  precise 
-question  Is  discussed  with  a  fullness  and 
ability  which  I  am  not  so  vain  as  to  think 
I  could  Improve  upon.  I  would  like  to  tran- 
•crlbe  the  entire  argument,  but,  as  It  is  ac- 
cessible to  the  profession,  I  need  only  say  I 
adopt  It  In  fulL  The  decision  was  approved 
in  Swett  V.  Cutts.  60  N.  H.  439,  9  Am.  Rep. 
27ft.  Smith  V.  City  of  Brooklyn  (Sup.)  46 
N.  Y.  Supp.  141,  was  in  some  ways  a  coun- 
terpart of  Chasemore  v.  Richards.  The  city 
of  Brooklyn  constructed  In  Queens  coftnty 
culveris,  aqueducts,  reservoirs,  and  conduits, 
and  dug  deep  trenches  to  Intercept  percolat- 
ing waters,  and  further  sunk,  in  the  process, 
earth  wells,  and  put  In  pumps  to  obtain  the 
water  with  which  the  soil,  which  it  owned, 
was  saturated.  It  thus  procured  for  the  iise 
of  the  dty  a  large  amount  of  water.  Plain- 
tiff owned  a  farm,  distant  from  -these  water- 
works about  2,400  feet  Upon  the  land  was 
a  small  brook,  in  which  he  had  placed  a 
dam,  which  he  used  for  purposes  of  Ixiat- 
buildlng  and  for  cutting  ice.  The  brook  had 
carried  water  all  the  year  round.  The  opet^ 
atlons  of  the  defendant  rendered  this  brook 
entirely  dry,  and  deprived  the  plaintiff  of 
Ills  income.  Here  Is  a  case  like  that  of  the 
village  of  Croyden.  Defendant  Intercepted 
percolating  water  upon  its  own  land  before 
it  bad  reached  a  water  course.  It  did  not 
drain  water  from  a  defined  stream,  but  the 
water  was  prevented  from  reaching  the 
stream,  which  was  thereby  as  effectually  de- 
stroyed as  it  could  have  been  by  draining  the 


water  from  It  Judge  Hatch,  who  wrote  the 
opinion  in  the  appellate  division  of  the  su- 
preme court  begins  by  quoting  the  prevail- 
ing doctrine  in  regard  to  percolating  water, 
from  Plxley  v.  Clark,  35  N.  Y.  520.  91  Am. 
Dec.  72:  "An  owner  of  the  soil  may  divert 
percolating  water,  consume,  or  cut  it  off  with 
Impunity.  It  is  the  same  as  land,  and  can- 
not I>e  distinguished  In  law  from  land."  He 
says  this  proposition  must  t>e  admitted,  but 
nevertheless  a  case  cannot  be  found  in  this 
country  "where  the  right  has  been  upheld 
in  the  owner  of  land  to  destroy  a  stream,  a 
spring,  or  a  well  upon  his  neighbor's  land, 
l^  cutting  off  the  soaroe  of  its  supply,  except 
it  laas  done  in  the  exercise  of  a  legal  right 
to  improve  the  land,  or  make  $ome  use  of 
it  in  connection  with  t?ie  enjoyment  of  tha 
land  itself."  I  have  italicized  the  last  clause, 
as  It  contains  the  qualification  found  in  the 
civil  law,  upon  which  the  English  rule  is 
professedly  based,  and  expresses  the  prin- 
ciple for  which  I  contend.  The  learned  Judge 
admits  that  the  English  cases  go  further,  but 
says  that  the  American  cases  have  not  gone 
further.  The  learned  court  gives  a  concise 
statement  of  the  reasons  given  by  the  Eng- 
lish courts  for  not  applytug  to  percolating 
water  the  same  principle  whfch  governs  the 
right  of  riparian  proprietors,  and  agrees  with 
Justice  Coleridge  and  Xx>rd  Wensleydale  that 
they  are  insutliclent  The  court  recognized 
the  right  of  the  landowner  to  percolating  waS 
ter,  but  says  the  right  must  be  exercised 
with  reference  to  the  equal  right  of  others 
in  their  land.  He  says  one  may  as  well 
claim  the  right  to  tunnel  into  his  neighbor's 
land  and  take  out  valuable  minerals,  as  to 
drain  from  it  water  which  Is  also  parcel  of 
It  for  sale.  The  peculiar  nature  of  the  prop- 
erty which  enables  one  to  take  it  by  drain- 
age does  not  Justify  the  taking,  save  in  the 
usual  and  reasonable  use  of  his  own  land, — 
in  other  words,  for  the  proper  use  and  lietter- 
ment  of  his  own  property.  Allusion  is  made 
in  the  opinion  to  the  rule.  Inconsistent  with 
the  cuJus  est  solum  doctrine,  that  you  cannot 
do  anything  on  your  land  which  will  drain 
water  from  a  visible  stream  or  natural  pond 
upon  the  land  of  another.  In  Canal  Co.  v.  Shu- 
gar,  6  C.  H.  App.  483,  Lord  Hatberley  said: 
"Yon  have  a  right  to  all  the  water  ^hich  yon 
can  draw  from  the  different  sources  which  may 
percolate  underground,  but  that  has  no  bear- 
ing at  all  on  what  you  may  do  with  regard 
to  water  which  is  in  a  defined  channel,  and 
which  you  are  not  to  touch.  If  you  cannot 
get  at  the  underground  water  \^ltbout  touch- 
ing the  water  In  a  defined  surface  channel, 
I  think  you  cannot  get  at  it  at  all."  It  is 
well  said  that  this  decision  cannot  stand  with 
Chasemore  v.  Richards,  even  though  the 
court  may  say  that  it  can.  If  a  landowner 
owns  the  water  percolating  In  his  soil,  as 
he  does  the  rock,  minerals,  and  earth,  why 
may  he  not  take  it  in  such  a  case?  And 
what  difference  is  there  in  destroying  a 
stream  or  natural  pond  by  drawing  water 
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from  it  tbronjrb  percolation,  or  by  preventing 
It  from  flowing  Into  the  stream?  The  effect 
Is  the  same,  and  knowledge  of  the  Inevitable 
effect  of  the  act  is  the  same.  And  this  rule 
would  prevent  a  landowner  from  draining 
a  marsh,  or  even  from  clearing  or  cultivat- 
ing his  land,  when  these  operations  would 
tend  to  increase  the  percolation  from  a 
stream  or  natural  pond  upon  a  neighbor's 
land.  This  is  one  of  the  main  arguments  In 
support  of  the  doctrine  of  Acton  v.  Blundell. 
It  secius  here  strangely  to  lose  Ita  force,  as 
does  also  another  reason  for  that  rule,— that 
when  doing  such  acts  the  landowner  could 
not  reasonably  anticipate  the  Injury  as  prob- 
able. The  court  expressly  applies  the  doc- 
trine, "sic  utere  tuo,"  to  the  case,  and  af- 
firms the  Judgment  against  the  city.  In  ttae 
appellate  court  this  Judgment  was  affirmed. 
IGO  N.  Y.  Sor,  54  N.  E.  787.  45  L.  R.  A.  6ft4. 
It  is  there  treated,  however,  as  a  draining 
of  water  from  pialntiffB  brook  and  pond. 
Judge  Hatch,  In  the  supreme  court  expressly 
states  that  defendant  simply  prevented  the 
water  from  reaching  the  brook  on  plaintiff's 
farm.  Perhaps  either  view  may  be  taken 
of  the  facts.  There  was  an  immense  saturat- 
ed plain,  composed  of  porous  earth.  Defend- 
ant's wells  extended  lower  down  than  the 
bottom  of  the  pond.  The  stream  and  pond, 
and  all  the  springs,  wells,  and  streams  in 
the  neighborhood,  have  been  dry  ever  since 
the  operations  of  the  defendant  Since  the 
water  was  first  drained  out,  surely  there  has 
been  no  percolation  from  the  stream.  This 
circumstance  makes  the  case  more  like  that 
In  hand.  Here  was  a  vast  quantity  of  wa- 
ter held  In  the  soil,  which  constituted  the 
common  supply  of  many  people.  The  de- 
fendant pumping  from  wells  on  its  own 
land,  and  taking  only  percolating  water,  ex- 
hausted this  common  supply.  The  court 
held  that  it  could  not  be.  The  reasons  would 
have  been  much  more  forceful  had  the  case 
risen  in  an  arid  climate  like  San  Bernardino. 
But  this  question  was  completely  put  at  rest 
ao  far  as  the  state  of  New  York  is  concern- 
ed, by  the  case  of  Forbell  v.  City  of  New 
York,  104  N.  Y.  522,  58  N.  E.  644,  51  L.  H. 
A.  &J5,  79  Am.  St  Itep.  660.  It  was  a  suit 
by  another  plaintiff  to  restrain  the  same  op- 
erations considered  In  Smith  v.  City  of  Brook- 
lyn. Here  there  was  no  visible  stream  or 
pond  on  plaintiff's  land.  His  Injury  was 
merely  that  the  level  of  the  water  held  In 
the  soil  was  lowered,  to  bis  Injury.  In  stat- 
ing thi;  case  the  court  said:  "The  city  makes 
merciinndise  of  the  large  quantities  of  wa- 
ter which  It  draws  from  the  wells  that  it  has 
sunk  on  Its  two  acres  of  land.  The  plain- 
tiff does  not  complain  that  any  surface 
stream  or  poud  or  body  of  water  upon  his 
land  Is  thereby  affected,  but  does  complain, 
and  tlie  courts  below  have  found,  that  the 
defendant  e.\haust8  his  land  of  Its  accus- 
tomed and  natural  supply  of  underground  or 
subsurface  water,  and  thus  prevents  him 
from  growing  upon  it  the  crops  to  which  the 


land  was.  and  la  peculiarly  adapted,  or  de- 
stroys such  crops  after  they  are  grown  or 
partly  grown."  This  statement  shows  a 
striking  similarity  of  the  Issues  made  in  that 
case  to  those  Involved  here.  The  court  pro- 
ceeds to  state  the  usual  doctrine  in  rrgard  ti> 
percolating  water,  and  approves  the  doctrine 
for  the  cases  In  which  it  is  properly  appli- 
cable. No  doubt  the  land  proprietor  owns 
the  water  which  is  parcel  of  his  land,  and 
may  use  It  as  he  pleases,  regard  being  had 
to  the  rights  of  others.  It  Is  not  unreason- 
able that  he  should  dig  wells  in  order  to  have 
the  fullest  enjoyment  and  usefulness  of  his 
estate,  or  for  pleasure,  trade,  or  whatever 
else  the  laud  as  land  may  serve.  "But  to  fit 
it  up  with  wells  and  pumps  of  sncb  persua- 
sive and  potential  reach  that  from  their  base 
the  defendant  can  tap  the  watw  stored  hi 
the  plaintiff's  land,  and  In  all  the  region 
thereabout  and  lead  It  to  bis  own  land.  and. 
by  merchandising  It,  prevent  its  return,  is, 
however  reasonable  it  may  appear  to  the  de- 
fendant and  its  customers,  unreasonable  as 
to  the  plalutlfT  and  others,  whose  lands  are 
thus  clandestinely  sapped,  and  their  value 
impaired."  Counsel  for  the  plaintiff  in  that 
case  contended  that  since  plaintiff  owned  the 
percolating  water  in  his  own  soil,  the  un- 
lawful draining  of  it  away  by  the  defendant 
was  a  trespass  committed  on  his  land.  This 
contention  was  sustained  both  in  the  su- 
preme court  and  in  ttae  court  of  appeals. 
The  court  farther  indorsed  the  opinion  of 
Judge  Hatch  in  Smith  v.  City  of  Brooklyn, 
from  which  I  have  made  quotations.  If  the 
principle  announced  in  these  cases ' prevails 
here,  the  order  granting  a  nonsuit  and  the 
Judgment  entered  thereon,  must  be  reversed. 
It  does  not  require  a  reversal  of  the  rule  laid 
down  In  Acton  t.  Blundell,  which  has  been 
so  often  cited  and  indorsed,  but  only  a  hold- 
ing that  in  certain  cases  there  should  be  add- 
ed the  element  of  reasonable  use,  having  ref- 
erence both  to  the  land  belonging  to  ttae  par- 
ty who  has  disturbed  the  movement  of  per- 
colating water  and  to  adjoining  land,  and  t» 
land  sensibly  affected  by  such  acts.  What- 
ever the  English  rule  may  be,  the  American 
cases  either  recognize  the  application  of  ttae 
rule  of  "Sic  utere  tuo"  to  ttae  subject  or 
they  are  cases  In  which  It  was  wholly  unnec- 
essary to  consider  that  subject  Such  are 
the  California  cases.  In  the  case  of  City  of 
Los  Angeles  v.  Pomeroy,  124  CaL  597.  57 
Pac.  5S3,  the  question  might  bave  been  rais- 
ed, and  in  the  trial  court  it  may  be,  was, 
and  in  some  of  the  Instructions  the  rule  laid 
down  in  Acton  v.  Blundell  is  asserted  with- 
out quaiiflcatlon.  Still  this  court  was  not 
culled  upon  to,  and  did  not  cousld«  any  sncb 
question.  I  think  it  clear  that  the  American 
cases  do  not  requh-e  us  to  hold  that  ttae  max- 
im. "Sic  utere  tuo,"  does  not  limit  ttae  rigbt 
of  the  landowner  to  the  use  of  subsurface 
water,  but,  on  the  contrary,  all  the  cases  In 
which  the  question  has  been  discussed  held 
or  admit  that  such  maxim  should  limit  sncb 
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right   where  jastlce  requires  it     Such,   I 
thlnlc  is  the  proper  rule. 

It  follows  tliat  the  court  erred  in  granting 
the  nonsuit,  and  the  Judgment  is  therefore 
reversed,  and  a  new  trial  ordered. 

We  concur:  BEATTY,  a  J.;  McFAR- 
LAXD.  J.;  VAN  DYKE,  J.;  HARRISON,  J.; 
HENSHAW,  J. 


J.  K.  ARMSBT  CO.  t.  BLCM  et  al.    (Sac. 

920.)  • 
(Supreme  Court  of  California.     Nor.  6,  1902.) 

BALES-CONTRACT— MODIFICATION-CONSTRUC- 
TION—ACCBPTANCB  AND  DBLIVBRY -PAY- 
MENT OP  PRICB-ACTION— BVIDBNOB. 

1.  Where  plaintiff  had  contracted  to  deliver 
to  defeuduDU  five  car  loads  of  peaches  on 
track,  aud,  ou  aakine  for  shipping  directions, 
was  instTUcted  to  deliver  the  peaches  to  D., 
who  bad  been  instructed  as  to  their  disposition, 
and  thereafter  one  of  defendants  testified  that 
he  telcpboned  plalntitTs  asent.  asking  him  if, 
in  case  defendants  wislied  to  have  the  peaches 
put  in  a  warehouse,  he  would  be  williug  to  do 
so,  but  that  the  agent  made  no  definite  re- 
sponse, and  the  agent  testified  that  he  never 
agreed  to  put  the  peaches  in  s  warehouse,  the 
evidence  was  not  suffldent  to  show  a  modifica- 
tion In  the  contract. 

2.  An  agreement  to  deliver  peaches  f.  o.  b. 
cars  at  A.,  examination  and  acceiitance  to  be 
made  at  thne  of  delivery,  should  be  construed 
to  mean  that  the  examination  and  acceptance 
should  precede  the  delivery,  and  authorized  a 
delivery  Immediately  following  such  examina- 
tion and  acceptance. 

3.  Where  peaches  were  agreed  to  be  deliv- 
ered f.  o.  b.  cars  at  A.,  and  the  purchaser  In- 
structed the  seller  to  deliver  at  the  warehouse 
of  D..  and  after  the  peaches  In  controversy  had 
l>een  accepted  by  defendants  the  seller  loaded 
them  on  the  cars,  and  had  the  cars  moved  to 
D.'s  warehouse,  there  was  a  sufficient  delivery 
under  the  contract. 

4.  Where  defendants  agreed  to  buy  peaches 
from  pisintiff  1  o.  b.  cars  at  A.,  delivery  not 
to  l>e  later  than  a  certain  date,  and  examina- 
tion and  acceptance  to  be  at  the  time  of  deliv- 
ery, the  contract  being  silent  as  to  the  time  of 
payment.  !t  would  be  presumed  that  payment 
was  to  be  made  immeaiately  on  delivery,  and 
whether  title  had  passed  at  the  time  of  deliv- 
ery was  immaterial  in  an  action  for  the  price. 

Department  1.  Appeal  from  superior  court, 
Solano  county;  A.  J.  Bucides,  Judge. 

Action  by  the  J.  K.  Armsby  Company 
against  J.  Blum  and  others  to  recover  the 
price  of  goods  sold  and  delivered.  From 
a  Judgment  in  favor  of  plalntUI,  defendants 
appeal.    Affirmed. 

Max  Blum  and  Geo.  A.  Lamont  (Wm.  M. 
Sims,  of  counsel),  tor  appellants.  Loula  Ti- 
tos, for  respondent 

HARRISOX,  J.  The  plaintiff  and  the  de- 
fendants entered  Into  the  following  written 
contract  at  San  Francisco  on  the  10th  day 
of  July,  1899:  "San  Francisco,  Cal.,  July 
10th.  1899.  J.  K.  Armsby  Company  has  sold 
and  3.  and  I.  Blum  have  bought  five  (5)  car 
loads  of  choice  yellow  free  peaches  at  six 
(6)  cents  per  pound  f.  o.  b.  cars  at  Armona, 
packed  in  bags;  delivery  not  later  than  Aug- 

*R«liearloc  denied  December  8,  IMl 


nst  31st  1899;  examination  and  acceptance 
to  be  made  at  time  of  delivery.  J.  K.  Arms- 
by Co.,  per  J.  R.  Hamilton.  J.  &  L  Blum, 
M.  W.  B."  Under  this  agreement  the  plain- 
tiff delivered  to  the  defendants  prior  to  Aug- 
nst  26,  1899,  three  car  loads  of  the  peaches, 
which  were  accepted  and  paid  for.  On  that 
day  the  remaining  two  car  loads,  after  hav- 
ing been  examined  and  accepted,  were  pack- 
ed in  sacks  by  the  plaintiff,  taken  from  Its 
warehouse  at  Armona,  and  placed  upon  a 
car  and  moved  to  the  warehouse  of  one 
Downing,  about  400  feet  distant  therefrom, 
where  during  the  following  night  they  were 
destroyed  by  fire.  The  plaintiff  has  brought 
the  present  action  to  recover  for  these  two 
car  loads,  alleging  In  Its  complaint  that  it 
had  delivered  them  to  the  defendants  as  in 
said  contract  provided,  and  that  they  had 
refused  to  pay  for  the  same.  In  their  an- 
swer to  the  complaint  the  defendants  deny 
that  the  plaintiff  bad  delivered  any  of  the 
peaches  referred  to  in  the  contract  except 
the  three  car  loads  for  which  they  had  paid, 
and,  for  a  special  defense  to  the  action,  al- 
leged that  after  the  execution  of  the  con- 
tract set  forth  in  the  complaint  It  was  modi- 
fled  by  the  parties  thereto  "so  that  the  plain- 
tiff undertook  and  agreed  to  store  two  car 
loads  of  said  peaches  In  a  warehouse  at  Ar- 
mona, California,  and  thereafter  to  make 
delivery  thereof,"  and  that  the  plaintiff  had 
failed  and  neglected  to  deliver  or  store  said 
two  car  loads  of  peaches.  Upon  the  trial 
of  the  cause  the  court  In  its  findings,  after 
setting  forth  the  execution  of  the  contract, 
found  that  it  bad  not  been  modified  by  the 
parties  In  any  respect  and  that  the  plaintiff 
had  delivered  to  the  defendants  the  five 
car  loads  of  peaches  as  in  the  contract  pro- 
vided, and  that  they  had  not  paid  for  two 
car  loads  thereof,  and  thereupon  entered 
Judgment  against  them  as  prayed  for.  The 
defendants  moved  for  a  new  trial  upon  the 
ground  that  the  evidence  was  Insufficient  to 
sustain  the  finding  of  the  court  that  the  con- 
tract had  not  been  modified,  and  the  finding 
that  the  plaintiff  had  delivered  to  them  more 
than  three  car  loads  of  the  peaches,  and  also 
upon  the  ground  that  the  court  had  errone- 
ously excluded  certain  evidence  offered  by 
them  at  the  trial.  From  the  wder  denying 
this  motion  and  from  the  Judgment  the  de- 
fendants have  appealed. 

1.  Before  any  of  the  peaches  bad  been  de- 
livered, the  defendants,  who  reside  at  Vaca- 
vlUe,  requested  Charles  Downing,  a  fruit 
grower  and  warehouseman  at  Armona,  to  in- 
spect the  peaches  to  be  delivered  to  them 
under  the  contract;  and,  upon  receiving 
from  him  a  sample  which  he  had  forwarded, 
they  wrote  him,  on  August  23d,  authorizing 
him  to  accept  five  car  loads  of  the  same  quali- 
ty, and,  as  rapidly  as  Inspected,  put  the  same 
Into  his  warphonse,  and  Issue  warehouse  re- 
ceipts to  the  plaintiff.  On  August  2-lth  one 
of  the  defend.mts,  in  reply  to  a  telegram 
from  Mr.  Hamilton  for  shipping  , 
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as  to  two  cars  tbat  were  ready,  telephoned 
that  Mr.  Downing  had  Instructions  from 
them  what  to  do  with  their  peaches;  but 
neither  the  defendants  nor  Mr.  Downing  in- 
formed the  plaintiff  of  the  nature  of  the  in- 
stracdons,  escept  that,  upon  the  Inspection 
of  the  peaches  in  controversy,  Mr.  Downing 
said  to  King,  who  had  charge  of  the  plain- 
tiff's warehouse  In  which  they  were,  that  be 
had  had  instructions  from  Mr.  Blum  to  take 
care  of  the  peaches.  Downing  also  testified 
that  King  told  him  tbat  he  had  instructions 
to  dellTer  them  to  bis  house.  One  of  the 
defendants  testified  that,  in  a  conversation 
with  Hamilton  over  the  telephone,  be  aslced 
him  if.  in  case  the  defendants  wished  to 
have  the  peaches  put  in  a  warehouse,  be 
would  be  willing  to  do  so.  He  was  unable 
to  say  that  Hamilton  made  him  any  definite 
response  to  this  Inquiry,  and  Hamilton,  when 
questioned  on  the  subject,  testified  that  be 
had  never  assented  to  any  arrangement  for 
putting  the  peaches  in  a  warehouse.  This  is 
all  the  evidence  offered  in  support  of  the 
averment  that  the  contract  had  been  modi- 
fied, and  was  clearly  Insufficient  to  author- 
ize a  finding  to  that  effect  Not  only  does 
the  evidence  fall  to  establish  the  terms  of  the 
modification  as  pleaded,  but  it  clearly  ap- 
pears that  no  proposition  for  any  modifica- 
tion was  made  to  the  plaintiff,  or  assented 
to  by  it  The  instructions  from  the  defend- 
ants to  Downing  were  a  matter  solely  be- 
tween them  and  Downing,  and  had  reference 
to  the  care  of  the  peaches  after  they  bad 
left  the  control  of  the  plaintiff. 

2.  By  the  terms  of  the  contract  between 
the  plaintiff  and  the  defendants,  the  examina- 
tion and  acceptance  of  the  peaches  were  to 
be  made  "at  the  time  of  delivery."  The  de- 
livery was  not  to  be  later  than  August  31st. 
and  the  peaches  were  to  be  packed  in  bags 
"t.  0.  b.  cars  at  Armona."  It  is  admitted 
by  the  pleadings  that  the  expression  "f.  o.  b. 
cars  at  Armona"  means  free  on  board  cars 
at  Armona,  and  was  understood  by  each  of 
the  parties  to  the  contract  to  have  that  mean 
ing.  Although  the  examination  and  accept- 
ance of  the  peaches  were  to  be  made  at  the 
time  of  delivery,  and  a  literal  reading  thereof 
would  require  the  delivery  to  be  concurrent 
with  the  examination,  yet  in  the  natural 
sequence  of  the  transactions,  the  examination 
and  acceptance  would  precede  the  delivery, 
and  the  clause  is  to  be  construed  as  author- 
izing a  delivery  immediately  upon  such  ex- 
amination and  acceptance.  Under  the  terms 
of  the  contract  the  plaintiff,  therefore,  com- 
piled with  its  agreement  for  a  delivery  of 
the  peaches,  when  they  bad  been  examined 
and  accepted,  packed  In  bags,  and  placed  up- 
on the  cars,  without  any  cost  therefor  on  the 
part  of  the  defendants.  There  was  no  evi- 
dence before  the  court  tending  to  show  that 
any  further  act  was  required  on  the  part  of 
the  plaintiff  before  the  delivery  to  the  de- 
fendants became  complete.  The  direction 
from  the  defendants  to  Downing  to  put  the 


peaches  in  his  warehouse  "as  rapidly  as  tbey 
tender  you  these  five  cars"  did  not  Impoae 
any  obligation  upon  the  plaintiff,  and  Implies 
that  it  was  the  understanding  of  the  defend- 
ants that  a  "tender"  of  the  peaches  in  the 
car  was  a  compliance  by  the  plaintiff  with  Its 
contract  This  understanding  is  further 
shown  by  the  question  asked  of  Hamilton 
by  Blum,  If  he  would  as  willingly  put  the 
peaches  In  a  warehouse  "as  to  load  tbem  on 
the  cars."  When  Hamilton  asked  for  ship- 
ping Instructions  as  to  the  first  two  car  loadSr 
Blum  replied  to  him  that  Downing  had  In- 
structions from  them  what  to  do  with  their 
peaches,  but  did  not  tell  him  what  those  In- 
structions were.  When  Downing  had  ex- 
amined and  approved  the  peaches  in  contro- 
versy, he  told  King  that  he  had  better  snA 
them  up  and  get  them  oiver  to  his  warehonse. 
and  said  that  he  had  better  load  them  in  the 
cars.  King  thereupon  sacked  the  peaches, 
placed  them  in  the  car,  and  had  the  car 
moved  from  the  warehouse  of  the  plaintiff 
to  Downlng's  warehonse.  Downing  also  di- 
rected King  to  pay  the  expense  of  moving 
the  car  to  his  warehouse,  and  charge  it  t» 
the  defendants. 

S.  The  offer  of  the  defendants  to  show  by 
the  testimony  of  Blum  a  custom  In  the  dried- 
fruit  business  in  this  state  as  to  when  title 
to  the  property  mentioned  in  the  contract 
wonld  pass  to  the  vendee,  or  when  the  goods 
mentioned  therein  wonld  be  paid  tor,  was 
properly  rejected.  Whether  tiie  title  bad 
passed  to  the  vendee  or  not  was  immaterial. 
If,  under  the  terms  of  the  contract  express 
or  implied,  the  price  of  the  peaches  was 
payable  upon  their  delivery  to  the  defendants. 
In  the  absence  of  an  agreement  to  that  effect 
payment  is  not  essential  to  a  transfer  of 
title,  when  the  goods  have  been  uncondi- 
tionally delivered  to  the  vendee,  and  evidence 
of  any  custom  as  to  the  time  when  the  prop- 
erty vested  in  the  defendants  was  Immate- 
rial. It  is  not  contended  by  the  defendants, 
that  the  action  was  prematurely  brought 
and  evidence  of  such  custom,  even  If  admis- 
sible under  any  circumstances,  wonld  be 
available  or  material  only  under  a  defoise 
of  this  nature.  The  contract  Is  sUent  re- 
specting the  time  of  payment,  and,  in  the  ab- 
sence of  any  different  agreement,  the  legal 
presumption  is  that  the  plaintiff  was  entitled 
to  payment  for  the  peaches  immediately  up- 
on their  delivery.  For  the  same  reason,  the 
documents  offered  In  evidence  by  the  de- 
fendants were  properly  excluded.  These 
were  the  sight  drafts  made  by  the  plaintiff 
upon  them  for  the  three  car  loads  of  peaches 
that  had  been  previously  delivered  and  paid 
for,  together  with  Invoices  for  the  same,  and 
a  letter  from  the  Nevada  Bank  to  the  Bank 
of  Vacavllle  which  accompanied  one  of  the 
drafts.  The  com-se  taken  by  the  parties  with 
reference  to  the  delivery  of  the  three  car 
loads  which  were  paid  for  was  not  shown 
at  the  trial,  but  it  appears  from  a  memoran- 
dum upon  each  of  the  invoices  that  they  had. 
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been  shipped  out  of  the  state  before  the 
drafts  were  drawn  upon  the  defendants.  It 
Is  evident  therefrom  that  It  was  not  a  part 
of  the  contract  that  the  peaches  should  be 
paid  for  before  they  were  delivered  to  de- 
fendants. Moreover,  these  drafts  and  the 
Invoices  therefor,  as  well  as  the  letter  of  the 
Nevada  Bank,  were  all  of  a  date  many  days 
subsequent  to  the  delivery  of  the  peaches 
sued  for  herein,  and,  as  they  could  not 
Ulustrate  that  transaction,  were  neither  ma- 
terial nor  relevant  to  the  Issue  before  the 
court.  The  invoice  for  the  peaches  for  which 
this  action  was  brought  was  offered  In  evi- 
dence by  the  defendants,  and  was  admitted 
by  the  court  This  Invoice  bears  date  of 
the  day  of  their  delivery,  and  contains  a 
memorandmn  that  they  were  delivered  to 
Downing. 
The  Judgment  and  order  are  afUrmed. 


3. 


We  concur:  VAN  DYKB.  J.;  GABOUTTB, 


KBB  V.  DAVIS.     (Sac.  933.) 
(Snpreme  Court  of  California.    Nov.  7,  1902.) 

In  banc.  On  rehearing.  Denied.  Former 
opinion  modified. 

Bee  70  Paa  291. 

P.  J.  Has«i  (li.  L.  Dennett,  of  counsel),  for 
appelant  Edward  J.  Hill,  L.  L.  Dennett,  and 
Bl  B.  Learning,  for  respondent 

PER  CURIAM.  The  petition  for  a  rehear- 
ing of  this  cause  is  denied,  but  the  opinion 
delivered  in  department  is  modified  by  strilc- 
Ing  out  that  portion  thereof  In  which  It  Is 
said  that  the  specifications  of  particulars  In 
which  the  evidence  Is  InsufBclent  to  sustain 
the  findings  of  the  court  are  twd. 


PEOPLE  V.  BOXER  et  al.     (Or.  951.) 
(Supreme  Court  of  California.     Nov.  7,  1902.) 
VOROLART— aUBSBQUSNT  RBCKIPT  OF  GOODS. 

1.  Ou  prosecution  for  burglary,  an  iustructioD 
that  if  any  of  the  propei-ty  wag  stoieu  from  the 
premises  described  iu  the  information,  and  re- 
ceived into  poKsession  of  either  of  the  defend- 
ants shortly  after  bein^  stolen,  a  failure  to  ac- 
count for  such  possession,  or  to  show  that  it 
was  honestly  obtained,  is  a  circumstance  tend- 
ing to  show  gniit,  and  the  accused  is  Iraaod  to 
explain  bis  possession,  waa  not  explicit,  and 
was  not  a  correct  proposition  of  law.  as  snbse- 
qnent  receipt  of  the  goods  did  not  tend  to  show 
guilt 

2.  An  instmctiou  beginning  with  the  state- 
ment that,  "to  justify  the  Inference  of  guilt 
from  the  facts  of  possession  of  stoieu  property," 
etc,  aud  concluding  by  saying  that  no  definite 

ftresnmption  of  guilt  could  be  made  from  fiud- 
ng  the  goods  in  defeudant's  apartments  unless 
the  evidence  showed  that  defendaut  brought 
them  there,  was  erroneous,  as  "no  definite  pre- 
sumption of  guilt"  would  arise,  though  defend- 
ant did  receive  the  goods. 

Department  1.  Appeal  from  superior 
court,  lAke  county;  B.  W.  Crump,  Judge. 


George  Boxer  and  Charles  San  Diego  were 
convicted  of  burglary,  and  appeal.  Revers- 
ed. 

Thomas  B.  Bond,  for  appdiants.  U.  S. 
Webb,  Atty.  Gen.,  A.  A.  Moore,  Jr.,  Dep. 
Atty.  Gen.,  and  M.  S.  Sayre,  Dist  Atty..  for 
the  People 

OAROUTTE,  J.  The  defendants,  two  In- 
dians, have  been  Jointly  charged,  tried,  and 
convicted  of  the  crime  of  burglary,  and  now 
appeal  from  the  Judgment  The  evidence  up- 
on the  part  of  the  people  tended  to  show  that 
they  entered  a  certain  saloon  building  and 
committed  larceny  therein  by  taking  there- 
from certain  personal  property,  consisting  of 
cigarettes,  a  bottle  of  gin,  etc  There  was 
also  evidence  offered  by  the  people  teuding 
to  show  that  this  property,  or  a  portion  of  It 
at  leasFt,  was  found  in  the  possession  of  one 
or  both  of  these  defendants  a  short  time  aft- 
er the  unlawful  breaking  and  entering  la 
dadmed  to  have  occurred. 

The  court  gave  the  Jury  the  following  in- 
■traction:  "If  the  Jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt  that 
any  of  the  property  mentioned  in  the  evi- 
dence was  stolen  from  the  premises  describ- 
ed In  the  Information  and  received  Into  pos- 
session of  either  of  the  defendants  shortly 
after  being  stolen,  the  failure  of  such  defend- 
ant to  account  for  such  possession,  or  to 
show  that  such  possession  was  honestly  ob- 
tained. Is  a  circumstance  tending  to  show 
his  guilt,  and  the  accused  is  bound  to  ex- 
plain his  possession  In  order  to  remove  the 
effect  of  his  possession  as  a  circumstance  to 
be  considered  In  connection  with  other  sus- 
picious facts.  If  the  evidence  discloses  any 
such."  This  instruction  upon  Its  face  is  not 
dear  and  explicit  but  on  the  contrary,  Is 
quite  confusing.  At  the  same  time  we  deem 
it  tmsound,  as  declaring  a  principle  of  crim- 
inal law.  As  ah^ady  stated,  the  defendants 
were  upon  trial  charged  with  burglary,  and, 
that  being  the  case,  the  mere  fact  If  It  be 
a  fact  that  subsequent  to  the  burglary  they 
received  the  fruits  of  the  crime  Into  their 
possession,  cannot  be  said  to  be  a  circum- 
stance tending  to  show  their  guilt  of  the 
crime  of  burglary.  In  cases  of  larceny,  the 
recent  unexplained  possession  of  the  stolen 
property  Is  a  circumstance  tending  to  show 
guilt  Probably  the  same  may  be  said  as 
to  the  recent  unexplained  possession  of  sto- 
len property  the  fruits  of  a  burglary,  but 
this  instruction  assumes  that  the  defend- 
ants may  tiave  received  the  stolen  property 
Into  their  possession  after  the  burglary  was 
committed  by  other  parties.  It  Is  very  evi- 
dent ttiat  nothing  which  these  defendants 
could  do  In  the  way  of  accepting  or  holding 
the  possession  of  the  stolen  property  after 
the  burglary  bad  been  committed  would  tend 
to  prove  their  guilt  of  the  crime  of  burglary. 
Indeed,  the  instruction  assumes  the  commis- 
sion of  the  burglary  by  another  prior  t» 
the  possession  of  the  property  by  these  d*. 
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fendanta.  Under  the  itatement  of  facts  as 
presented  by  the  instruction,  tbe  defendants 
would  not  be  called  upon  to  show  ho^  and 
by  what  means  they  came  into  possession  of 
the  property  taken  from  the  building,  and 
the  circumstance  of  possession  in  them  could 
In  no  way  tend  to  show  their  guilt  of  the 
crime  of  burglary. 

The  court  also  gave  a  second  Instruction, 
as   follows:     "To  Justify   the   Inference  of 
guilt  from  the  facts  of  possession  of  stolen 
property.  It  must  appear  that  the  possession 
was  personal;    that  it  Involved   a   distinct 
and  conscious  assertion  of  possession  by  the 
accused,  or  that  he  brought  them  there;  and 
therefore  a  finding  of  stolen  property  In  the 
house  of  either  defendant  In  this  case,  or 
apartment  is  not  a  circumstance  tending  to 
show  guilt  against  him,  unless  the  house  or 
room    be  In   his   exclusive  occupation,   un- 
less the  Jury  believe  from  the  evidence  that 
he  brought  It  there.    If  the  property  were 
only  found  lying  In  a  house  or  room  In  which 
the    defendant    lived    Jointly    with    others 
equally    capable    of    having    committed    the 
theft,  no  definite  presumption  of  guilt  can  be 
made,   unless  the  evidence  shows   that  he 
brought  them   there."     This   Instruction   to 
clearly  misleading  to  the  defendants'  preju- 
dice.   It  begins  by  saying:    "To  Justify  the 
Inference  of  guilt  from  the  facts  of  posses- 
sion of   stolen   property."     It  may   be  de- 
clared as  a  principle  of  law  that  the  mere 
possession  of  stolen  property  by  a  defendant 
Is  not  sufficient  evidence  upon  which  to  Jus- 
tify  an   "Inference  of  guilt"   by  the  Jury. 
There  must  be  other  circumstances  besides 
tlie  recent  unexplained  possession  of  stolen 
property  to  Justify  a  verdict  of  guilty,  either 
of  burglary  or  larceny.    Again,  the  instruc- 
tion concludes.  In  speaking  as  to  possession 
of  stolen  property,  by  saying:    "Xo  definite 
presumption  of  guilt  can  be  made  unless  the 
evidence  shows  that  he  brought  them  there." 
As  already  suggested,  evidence  of  the  recent 
unexplained   possession   of   stolen   property, 
standing  alone.  Is  not  sufficient  to  Justify  a 
verdict  of  guilty,  even  In  a  case  of  larceny, 
and  the  court  Is  not  Justified  In  Intimating 
to  the  Jury  that  a  "definite  presumption  of 
guilt"  could  arise  upon  any  such  state  of 
facts. 

For  the  foregoing  reasons  the  Judgment  la 
reversed,  and  the  cause  remanded  to  the 
trial  court 

We  concur:  HARHISOX,  J.;  VAN  DYKE,  J. 


HILDRETH  v.  MONTBCITO  CREEK  WA- 
TER CO.    (L,  A.  1,256.) 
(Supreme  Court  of  California.    Nov.  6,  1902.) 

WATERS  AND  WATER  COURSEa-APPROPRIA- 
TION  TO  PUBLIC  USB— INDIVIDUAL  RIGHTS— 
DISTRIBUTINQ  COMPA.NY  —  BY-LAWS  —AD- 
VERSE USER  —  COMPLAINT  —  SUFFICIENCY- 
VARIANCE. 
J .  A   complaint   seekine  to  compel    a    water 

company  to  supply  plaintiff's  premises  witli  wa- 


ter, which  alleged.  In  terms,  that  the  water 
controlled  by  tbe  defendant  had  been  appropriat- 
ed to  public  use,  was  not  so  deficient  lo  that  re- 
Kard  as  to  be  subject  to  a  general  demorrer, 
tboagh  the  facts  might  have  been  more  qtedfic- 
ally  stnted. 

2.  The  waters  of  a  certain  creek  had  been 
diverted  by  a  ditch  and  distribnted  among  the 
neiebboring  Inhabitants,  iucluding  plaintifiTs 
grantor,  for  more  than  five  years  prior  to  the 
formation  of  a  company  for  tlie  principal  pur- 
pose of  snpplyiuf;  water  to  the  stockholders  and 
others  entftled  thereto,  whether  as  riparian  own- 
ers or  as  appropriators.  This  company,  with 
the  acquiescence  of  all  parties,  diverted  the  wa- 
ter Into  pipes,  and  for  2.">  years  delivered  it  to 
those  entitled  thereto.  Held,  that  by  a  prescrip- 
tion of  80  years,  confirmed  by  an  implied  con- 
tract, plaintiff  was  entitled  to  demand  that  the 
company  continue  to  snpply  him  his  share  of 
the  water  on  payment  of  reasonable  rates. 

8.  Const,  art.  14,  |  1.  declares  the  use  of  wa- 
ter "appropriated  for  sale,  rental,  or  distribu- 
tion" to  be  a  public  use.  A  complaint  alleged 
that  the  waters  of  a  certain  creek  had  been  ap- 
propriated by  a  company  to  public  use.  It  was 
proved  that  the  company  controlling  the  water 
of  the  creek  was  formed  for  the  principal  pur- 
pose of  distributing  it  to  those  entitled  there- 
to by  a  prior  appropriation  to  public  use  or  as 
riparian  owners.  Held,  that  there  was  no  xa- 
riance. 

4.  Where  several  of  those  entitled  to  the  wa- 
ters of  a  certain  creek,  as  a  public  nse,  formed  a 
corporation  for  the  purpose  of  distributine  the 
water,  and  all  but  one  of  those  entitled  thereto 
subsequently  became  stockholders,  the  nse  was 
not  thereby  rendered  any  the  less  a  public  one. 

6.  Where  the  rights  of  a  community  to  the 
water  of  a  certain  creek  were  appurtenant  to 
the  lands  of  the  individuals  composing  the  com- 
munity, each  individual  landowner  had  an  ap- 
proprintive  right  to  his  share  of  the  water. 

6.  where  one  had  an  appropriative  right  as  a 
landowner  to  his  share  of  the  water  of  a  cer- 
tain creek,  and  the  water  was  afterwards  taken 
by  a  corporation  for  the  purpose  of  distributing 
it  to  those  entitled  thereto,  tbe  landowner  could 
not  be  restricted,  by  way  of  estoppel  or  con- 
tract in  the  appropriative  right  to  lus  share,  by 
by-laws  of  the  corporation  of  which  he  had  no 
notice. 

7.  Where  one  had  an  appropriative  right  as  a 
landowner  to  his  share  of  the  water  of  a  cer- 
tain creelc  and  the  water  was  afterwards  takoi 
by  a  company  (or  the  purpose  of  distributing  it 
to  those  entitled  thereto,  and  the  landowner  for 
eight  years  was  not  supplied  by  the  company, 
after  which  he  regularly  received  his  share  from 
it,  he  did  not  lose  his  right  by  an  adverse  user 
of  the  company  during  the  intervening  period. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Barbara 
county;  W.  S.  Day,  Judge. 

Action  by  Edward  HUdreth  against  the 
Monteclto  Creek  Water  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed,     • 

O.  H.  Gonld,  for  appellant  Canfield  ft 
Starbnck,  (or  respondent 

SMITH.  O.  This  Is  an  appeal  from  a  Judg- 
ment adjudging  plaintiff  entitled  to  have  his 
premises  in  the  Monteclto,  in  the  county  of 
Santa  Barbara,  known  as  the  "Lorenzana 
riace,"  supplied  with  water  from  the  pipes 
and  waterworks  of  defendant  corporation,  as 
the  same  were  being  supplied  at  tbe  time 
of  the  commencement  of  tbe  suit  at  the 
rate  of  $1  per  mouth,  or  such  other  reason- 
able rate  as  may  hereafter  be  lawfuUy  fixed 


r  hereafter  be  lawfully  1 
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for  such  water  supply,  and  tlut  defendant. 
Its  oflficers,  etc.,  provided  the  rates  be  paid, 
be  perpetually  enjoined  from  shutting  off 
from  said  premises  the  water  supply  afore- 
said. The  grounds  urged  for  reyersal,  In 
addition  to  some  alleged  errors  of  law  that 
will  not  require  consideration,  are  that  the 
complaint  does  not  state  a  cause  of  action, 
that  the  Judgment  is  not  supported  by  the 
findings,  and  that  certain  of  the  findings  are 
not  Justified  by  the  evidence. 

The  objection  to  the  complaint  is,  In  cfTect, 
that  It  is  not  sufficiently  alleged  that  the 
waters  controlled  and  managed  by  the  de- 
fendant have  been  appropriated  or  dedicat- 
ed to  public  use.  But  It  is  so,  in  terms,  al- 
leged; and,  though  the  facts  might  have 
been  more  specifically  stated,  the  complaint, 
In  the  absence  of  8i>ecial  demurrer.  Is,  we 
tbinic,  sufficient 

The  objections  to  the  findings  are  that 
there  Is  a  fatal  variance  between  the  case 
as  found  and  as  alleged,  and  that  the  find- 
lugs  are  otherwise  insufficient  to  support 
the  Judgment.  The  case,  as  affected  by  these 
objections,  is  as  follows:  For  more  than  five 
years  prior  to  the  year  1877,  the  waters  of 
Hot  Springs  creek,  to  the  extent  of  Its  en- 
tire summer  flow,  had,  by  means  of  a  ditch, 
been  diverted  from  their  natural  channel 
and  distributed  generally  among  the  inhabit- 
ants of  the  Montecito,  in  the  neighborhood 
of  tbc  creek,  including  plaintiff's  predeces- 
sors in  title,  and  by  them  appropriated  and 
adversely  used  on  their  respective  lands,  and 
as  appurtenant  thereto;  and  the  said  inhab- 
itants liad  thereby  become  entitled,  as  appro- 
prlators,  to  the  use  of  said  waters.  But  in 
Jane  of  that  year  certain  of  the  Inhabitants, 
riparian  owners  on  Montecito  creek  and  its 
tributaries,  of  which  Hot  Springs  creek  was 
one,  posted  above  the  head  of  the  ditch  used 
by  the  inhabitants,  and  caused  to  be  record- 
ed, a  notice  of  appropriation  of  the  waters 
of  the  creek,  for  the  purpose,  as  expressed 
in  said  notice,  "of  furnishing  themselves  and 
other  riparian  proprietors  upon  said  [Monte- 
dto]  creek  and  Its  tributaries  with  water  for 
household  and  domestic  purposes,  watering 
stock,  bathing.  Irrigating  grounds,  land,  and 
premises,  propelling  machinery,"  etc.,  "and 
for  the  purpose  of  selling  and  supplying  for 
like  purposes  water  to  other  Inhabitants," 
etc.;  and  In  August,  1877,  a  corporation  was 
organized  by  these  parties,  named  the  Monte- 
cito Water  Company,  having,  as  expressed 
In  its  articles,  the  same  objects,  but,  as 
found  by  the  court,  its  principal  object  be- 
ing to  supply  with  water  themselves  and 
others  entitled,  as  riparian  proprietors  or  as 
appropriators,  to  the  use  of  the  waters  of 
said  creek.  By  this  corporation  the  waters 
of  the  creek  were  diverted,  by  means  of  a 
pipe  connecting  with  the  creek  above  the 
head  of  the  old  ditch,  and  distributed  among 
the  inhabitants  of  the  Montecito  "who  were 
riparian  owners  on  said  creek,  and  to  other 
persons  In  said  Mcmteclto  whose  lands  were 
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in  the  ueigliborhood  of  said  creek,  though 
not  riparian  thereto."  Of  the  persons  thus 
supplied,  most  were  stockholders  of  the  com- 
pany, who  were  supplied  with  water  as  such; 
but  others  who  were  not  stockholders  were 
also  supplied,  and  charged  monthly  rates  for 
the  use  of  the  company's  works  and  for 
the  water  supplied  them.  Among  the  latter 
were  Lorenzana  and  wife,  the  occupants  of 
the  place  now  owned  by  the  plaintiff;  and 
they  and  the  plaintiff  have  respectively  ever 
since  lieen  supplied  with  water  by  the  Mon- 
tecito Water  Company  and  its  successor,  the 
defendant,  at  the  monthly  rate  of  |1.  After 
the  formation  of  the  former  company  most 
of  the  persons  entitled  to  water,  and  finally 
all  other  than  the  Lorenzanas  and  the  plain- 
tiff, became  stockholders  of  the  corporation. 
Upon  this  state  of  facts,  leaving  out  of 
view  the  question  of  variance,  it  Is  dear 
the  plaintiff  was  entitled  to  recover.  His 
predecessors  in  title,  the  Lorenzanas,  it  is 
expressly  found,  were  in  the  year  1877  enti- 
tled to  the  use  of  the  water  of  the  Hot 
Spring  creek  In  common  with  other  owners 
of  land  in  the  Montecito.  N'or  wfre  any  of 
the  subsequent  transacrtlons  of  the  parties 
of  a  character  to  affect  their  rights  or  those 
of  the  plaintiff.  The  appropriation  and  use 
of  the  water  by  the  predecessor  of  defendant 
were  not  adverse.  On  the  contrary,  It  is  found 
I  that  the  principal  object  of  the  original  in- 
corporation was  the  distribution  of  the  wa- 
ters of  the  creek  among  those  entitled  to  it; 
and  the  conduct  of  the  defendant  in  carrying 
out  this  object,  and  the  acquiescence  of  the 
other  parties,  must  be  taken  as  constituting 
a  contract  between  them  and  the  defendant, 
imposing  upon  the  latter  the  obligation  to 
distribute  the  water  according  to  the  rights 
of  the  parties,  and  upon  the  former  the  ob- 
ligation of  paying  a  reasonable  proportion 
of  the  expenses  Incurred  In  carrying  out  this 
object.  It  may  be  said,  therefore,  that  the 
plaintifiTs  right  to  the  water  he  has  been 
using  Is  supported  by  an  uninterrupted  pre- 
scription of  over  30  years,  confirmed  by  con- 
tract, and  that,  so  long  as  the  defendant 
continues  to  divert  the  water  of  the  creek, 
it  win  remain  subject  to  the  obligation  of 
delivering  to  the  plaintiff  his  share  upon  the 
payment  of  reasonable  rates. 

As  to  the  supposed  variance,  we  do  not  see 
there  is  any.  For  not  only  has  the  water  in 
question  been  appropriated  for  sale,  rental, 
and  distribution,  within  the  language  and 
Intent  of  the  provisions  of  section  1,  art  14, 
of  the  constitution  (Price  v.  Irrigating  Co., 
56  Cal.  433;  McCrary  v.  Beaudry,  67  CaL 
120,  7  Pac.  264;  MerrUl  v.  Irrigation  Co.,  112 
Cal.  426,  44  Pac.  720;  Crow  v.  Irrigation 
Co.,  130  Cal.  309,  62  Pac.  562,  1058),  but  the 
original  appropriation  of  the  water  to  the 
use  of  the  Inhabitants  of  the  Montecito  was 
Itself  an  appropriation  to  public  use,  and  the 
waters  thus  appropriated  came.  Impressed 
with  this  use,  into  the  hands  of  the  prede- 
cessor of  the  defendant,  whirb  thus  becanliC 
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charged,  and  its  successor  after  It,  with  the 
administration  of  the  use  (Bout.  Law  Diet, 
"Public  Use;"  Waterworks  Co.  v.  Bird,  130 
N.  Y.  249,  258,  29  N.  B.  246,  and  authorities 
cited;  Wltcber  v.  Waterworlts  Co.,  66  Hun, 
619,  20  N.  T.  Supp.  560;  Lewis,  Em.  Dom. 
c.  7).  Nor  is  the  use  to  which  the  water  was 
originally  appropriated  any  the  less  a  public 
use  because  of  the  fact  that  all  of  the  bene- 
ficiaries, other  than  plaintiff,  have  become 
stockholders  of  the  company.  Upon  the 
facts  found,  the  original  corporation  Is  to 
be  regarded,  so  far  as  the  water  In  question 
Is  concerned,  as  a  mere  agency  of  the  par- 
ties entitled  to  the  use  of  the  water,  whether 
stockholders  or  others,  for  the  purposes  of 
distribution.  Shorb  v.  Beandry,  66  Cal.  446. 
It  acquired  no  rights  to  the  water  by  Its  no- 
tice of  appropriation,  except  to  the  surplus 
after  the  satisfaction  of  the  public  use.  Nor 
does  It  appear  to  have  since  acquired  any 
further  rights,  either  by  purchase  or  by  pre- 
scription. 

It  is,  however,  objected  that  the  evidence 
la  Insufficient  to  Justify  the  finding  as  to  the 
rights  of  the  predecessors  of  the  plaintiff 
and  other  Inhabitants  of  the  Mouteclto  to  the 
use  of  the  waters  In  question;  the  si>eclflc 
objection  being  "that  no  use  is  shown  that 
Is  definite  enough  to  constitute  an  approprla- 
tiye  right  In  any  hidlvldual."  But  It  Is  well 
settled  that  an  easement  may  be  acquired 
by  an  unincorporated  community,  as  well  as 
by  Individuals,— the  only  difference  being  that 
in  the  former  case  It  Is  said  to  be  acquired 
by  custom;  in  the  latter,  by  prescription. 
Washb.  Easem.  7,  137,  146;  Oodd.  Basem. 
18;  Co.  Lltt  113a  et  seq.  But  where  the 
rights  thus  acquired  by  the  community  are 
appurtenant  to  the  several  lands  of  the  tn- 
dlTlduals  composing  It  there  Is  acquired  also 
by  each  owner  an  Individual  right;  the  rela- 
tions of  the  parties  being  analogous  to  those 
of  partners,  or  the  members  of  unincorporat- 
ed associations,  or  other  Joint  owners.  There 
may  be  therefore  at  the  same  time  a  public 
easement  in  the  community,  and  a  private 
easement  in  each  of  Its  Individual  members 
(Jones,  Easem.  {  82);  and  the  Individuals  en- 
titled to  the  use  may,  where  their  rights  are 
attacked,  avail  themselves  of  either  or  both. 

It  is  further  objected  that  the  plaintiff  and 
bis  predecessors  received  the  water  allowed 
them  under  certain  conditions  prescribed  by 
the  by-laws  of  the  company,  and  thus  became 
restricted,  either  by  way  of  contract  or  es- 
toppel, to  the  use  of  the  water  at  the  option 
of  defendant  We  do  not  quite  understand 
the  argument  but  whatever  might  other- 
wise be  its  force,  it  is  sufficiently  met  by  the 
fact  that  there  la  nothing  to  show  that  they 
knew  of  or  accepted  any  conditions  affecting 
their  rights. 

Finally  it  is  claimed  that  It  appears  from 
the  evidence  that  from  1877  to  1885  lx)ren- 
zana  was  not  supplied  from  the  pipes  of  the 
company,  but  got  such  water  as  leaked  from 
Its  flume  only.    But  how  this  is,  we  need  not 


inquire.  The  question  Is  not  whether  Xx>reo- 
ssana  acquired  a  right  by  user,  but  whether 
he  lost  his  right  by  adverse  user  of  the  de- 
fendant or  its  predecessor,  and  we  find  noth- 
ing in  the  evidence  to  Justify  the  latter  con- 
clusion. So,  also.  It  Is  not  denied  that  be 
has  received  water  from  the  defendant  ever 
since  1885. 

We  advise  that  the  Judgment  appealed 
from  be  afilrmed. 

We  concur:    GRAY,  C;  CHIPMAN,  a 

PER  CURIAM.  For  the  reasons  given  tai 
the  foregoing  opinion,  the  judgment  antealed 
from  is  affirmed. 


CITT  OF  SONORA  t.  CURTIN.    (Sac  989.) 
(Supreme  (}oart  of  California.    Nov.  13.  1902.) 

UVNtCIPAI.   ORDINANCBS-UCBNSK  TAX   ON 
ATTORNH7S— VAUDITT— aSPBAL. 

1.  A  license  tax  on  attorneys  imposed  by  a 
mnnidpality  ponraaDt  to  the  anthority  conCer- 
red  by  St  1883.  p.  93,  {  8fi%  snbd.  10,  «npow- 
ering  mnuicipalitles  to  license  "for  pnrposoi 
of  regulation  and  revenue"  every  bnriness  aa- 
tborized  by  law  carried  mi  therein,  and  to  fix 
the  rates  of  license,  is  nnanthorised  as  a  refola- 
tion  of  the  business  or  profession  of  practicing 
law,  and  can  only  be  sustained,  if  at  all,  as  a 
revenue  measure. 

2.  Since  the  power  of  munidpalitias  to  tai- 
pose  a  license  tax  on  business  for  pnrpcnes  of 
revenue  is  impliedly  repealed  by  Act  March  23. 
1901  (PoL  Code,  13306).  limiting  their  power  to 
license  for  the  purpose  of  regalatton,  ■  mnnldpal 
ordinance  imposing  a  license  tax  on  attMMva 
as  a  revenue  measure  is  also  repealed. 

3.  A  provision  of  an  ordinance  creating  a  ren- 
edy  to  collect  a  license  tax  is  repealed  by  the 
repeal  of  the  provision  bnposlng  the  tax. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  TD<riamne  comi- 
ty;  G.  W.  Nlcol,  Judge. 

Action  by  the  city  of  Bonora  against  3.  B. 
Curtin.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

J.  B.  Curtin  (J.  0.  Webster,  J.  P.  O'Bileii, 
A.  A.  Smith,  and  E.  W.  Holland,  of  eonnael), 
for  appellant  Crittenden  Hampton,  fw  re- 
spondent 

COOPER,  a  Plaintiff  recovered  judgmeat 
In  a  civil  action  against  defendant  for  |3, 
the  amount  claimed  to  be  due  for  refuaiiig 
to  take  out  a  license,  and  for  the  further 
sum  of  |10,  penalty  and  costs  of  suit  De- 
fendant appeals  from  the  Judgment 

On  June  4,  1900,  the  board  of  trustees  of 
the  city  of  Sonora  passed  ajx  ordinance  which 
contained  the  following  provisions: 

"Section  1.  Any  person  doing  any  busi- 
ness, or  engaged  In  any  pursuit  herelnaft^ 
named,  withlu  the  city  of  Sonora  shall,  be- 
fore commencing  such  business  or  engaging 
In  such  pursuit  obtain  from  the  city  marshal 
a  license  therefor,  and  pay  for  the  same  at 
the  following  rates,  vie:    •    •    • 

"Pifty-fourth— EvMy  attomey-at-law  ahall 
pay  a  license  orf  ^|^^^i;f^g  fe  *    • 
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"Sec.  6.  All  peraouM  who  shall  transact 
or  perform  any  business  or  calling  In  this 
ordinance  spedfled,  for  which  license  Is  re- 
quired, without  snch  license  duly  signed, 
Bball,  upon  conviction  thereof  before  a  court 
of  competent  jurisdiction,  be  fined  in  the  sum 
of  not  less  than  ten  dollars  nor  more  than 
three  hundred  dollars,  or  be  Imprisoned  not 
more  than  thirty  days." 

It  was  further  provided  In  said  ordinance 
that  the  license  Imposed  thereunder  shall  be 
deemed  a  debt  due  the  dty  of  Sonora,  and 
that  the  same  may  be  recovored  In  a  cdvll 
action  In  the  name  of  the  dty,  with  the  addi- 
tional sum  or  penalty  of  $10.  Defendant 
was,  at  the  time  of  the  imssage  of  the  or- 
dinance, an  attorney  at  law,  admitted  and 
liceased  to  practice  in  all  the  courts  of  the 
state,  and  he  was  then  engaged,  and  con- 
tinued thereafter  to  be  engaged,  In  the  prac- 
tice of  the  law  In  the  dty  of  Sonora  within 
the  territory  covered  by  said  ordinance.  He 
neglected  and  refused  to  procure  a  license 
under  said  ordinance,  or  to  pay  the  license 
tax  Imposed  by  Ub  terms. 

Plalntitf  is  a  municipal  corporation  of  the 
sixth  class.  Incorporated  under  an  act  of  the 
legislature  entitled  "An  act  to  provide  for 
the  organization.  Incorporation  and  govern- 
ment of  mnnldpal  cotporatlons,"  approved 
March  18, 1888  (St.  18SS,  p.  98).  The  author- 
ity for  passing  the  ordinance  is  dalmed  un- 
der snbdiTlsion  10  of  section  862  of  the  act, 
which  was  In  force  at  the  time  of  Its  pas- 
sage, and  which  provides  that  boards  of 
trustees  of  munldpal  corporations  of  the 
sixth  class  shall  have  power  'in  license,  fw 
purposes  of  regulation  and  revenue,  all  and 
every  kind  of  business  authorized  by  law 
and  transacted  or  carried  on  In  such  dty  or 
town,  *  *  *  to  fix  the  rates  of  license 
tax  upon  the  same,  and  to  provide  for  the 
collection  of  the  same  by  suit  or  otherwise." 
If  it  be  conceded  that  the  practice  of  law 
is  a  "business  authorized  by  law  and  trans- 
acted or  carried  on  in  snch  city  or  town," 
within  the  meaning  of  the  statute,  and  that 
the  provision,  "Bvery  attomey-at-law  shall 
pay  a  license  of  $.3  per  quarter,"  is  a  provi- 
sion for  a  license  tax  upon  the  business  of 
practldng  law,  and  not  upon  the  person  be- 
canse  he  is  an  attorney  at  law.  Is  it  a  li- 
cense tax  imposed  for  the  purpose  of  reve- 
nne,  or  is  It  a  regulation .  under  the  police 
powers  of  the  town?  It  is  well  settled  that 
a  business  or  occupation  may  be  taxed,  un- 
der authority  to  tax  for  the  purposes  of  reve- 
nue, and  in  such  cases  the  tax  Is  properly 
a  license  tax,  A  license  In  Its  proper  sense 
is  a  permit  to  do  business  which  could  not 
be  done  without  the  license.  It  is  evident 
that  the  license  tax  Imposed  by  the  ordinance 
In  question  Is  not  a  license  In  the  sense  of  a 
permit  to  defendant  to  practice  law,  because 
be  already  has  a  license  and  has  paid  the 
fee  therefor,  which  permits  him  to  practice 
law.  Although  a  business,  occupation,  or 
profeeaion  may  be  thus  licensed,  by  having 


a  license  Issued  which  permits  the  business 
to  be  carried  on,  still  it  may,  under  a  prop- 
er statute,  be  subject  to  an  additional  license 
tax.  Now  the  defendant  here  having  ob- 
tained his  license,  which  permits  him  to 
practice  law,  the  ordinance  in  question  could 
not  take  away  that  license  or  permit,  be- 
cause of  the  refusal  to  pay  the  license  tax. 
The  ordinance,  therefore,  plainly  by  its  terms 
imposed  the  charge  as  a  license  tax.  It  is 
called  in  the  ordinance,  a  "license  tax,"  and 
It  is  therein  said  the  license  tax  shall  be 
deemed  a  sum  due  the  dty,  The  tax  was 
not  Imposed  as  a  police  regulation.  A  police 
regulation  or  restraint  is  for  the  purpose  of 
preventing  damage  to  the  public  or  to  third 
persons.  There  are  certain  lines  of  business, 
and  certain  occupations,  which  require  police 
regulation  because  of  their  peculiar  charac- 
ter, in  orcler  that  harm  may  not  come  to  the 
public,  or  that  the  threatened  danger  may 
be  averted.  Where  the  profession  or  busi- 
ness Is  not  dangerous  to  the  public,  either 
dlrectiy.  or  indirectly,  it  cannot  be  subjected 
to  any  police  regulation  whatever,  which 
does  not  fall  within  the  power  of  taxation  for 
revalue. 

If  the  board.  In  this  case,  had  the  power 
to  Issue  the  license,  as  a  police  regulation, 
It  would  have  the  power  to  prohibit  the  de- 
fendant from  practicing  law  without  the  li- 
cense. There  is  nothing  about  the  practice 
of  the  profession  of  the  law  which  makes 
the  business  dangerous  to  the  public  It 
does  not  threaten  the  public  health  or  safe- 
ty, nor  la  it  demoralizing  to  the  public.  It 
is  one  of  the  most  honorable  and  learned 
professions,  and  its  members  are  among  the 
most  conservative  citizens  In  any  community. 
It  is  said  by  Judge  Cooley,  in  his  work  on 
Constitutional  LhnlUtions  (6th  Ed.,  p.  744): 
"The  general  rule  undoubtedly  is,  that  any 
person  is  at  liberty  to  pursue  any  lawful 
calling,  and  to  do  so  in  his  own  way,  not 
encroaching  upon  the  rights  of  others.  This 
general  right  cannot  be  taken  away.  It  Is 
not  competent  therefore,  to  forbid  any  per- 
son or  class  of  persons,  whether  citizens  or 
resident  aliens,  offering  their  services  in  law- 
ful business,  or  to  subject  others  to  penal- 
ties for  employing  him."  In  Tiedman's  Lim- 
itations of  Police  Power,  p.  272  et  seq.,  the 
subject  Is  thoroughly  discussed,  and  the  au- 
thor says  (page  281):  'It  Is,  therefore,  con- 
clusive that  a  general  requirement  of  a  li- 
cense for  the  pursuit  of  any  business  that  Is 
not  dangerous  to  the  public  can  only  be  jus- 
tified as  an  exercise  of  the  power  of  taxation, 
or  the  requirement  of  a  compensation  for  the 
enjoyment  of  a  privilege  or  franchise."  In 
City  of  St  Paul  V.  Traeger,  25  Minn.  248,  33 
Am.  Rep.  462,  it  was  held  that  an  ordinance 
imposing  a  license  tax  upon  farmers  or  gar- 
deners selling  vegetables  on  the  streets  was 
no^  within  the  police  powers  of  the  city  au- 
thorities. In  the  ophilon  it  is  said:  "The 
business  itself  ia  of  a  useful  character,  nei- 
ther hnrtful  nor  pernicious,  but  beneflcialC 
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to  society,  and  recognized  as  rightful  and  le- 
gitiuiate  both  at  common  law  and  by  the 
gentfal  laws  of  the  state."  In  State  y.  Bean, 
91  N.  C.  558,  the  question  as  to  the  distinc- 
tion between  powers  of  taxation  and  police 
powers  is  discussed,  and  In  speaking  of  po- 
lice powers  it  is  said:  "These  powers  are 
granted  for  the  purpose  of  enabling  city  and 
town  authorities  to  preserve  the  peace  and 
good  order  of  the  community,  to  provide  for 
the  sanitary  condition,  to  establish  markets 
and  regulate  them,  to  have  supervision  over 
the  streets,  and  pass  ail  ordinances  for  the 
administration  of  their  internal  afTalrs  which 
are  consistent  with  their  charters,  and  not  in 
contravention  of  the  general  laws  of  the 
state.  And  these  ordinances  may  be  en- 
forced by  penalties  or  fines,  and  by  criminal 
actions  In  cases  where  the  courts  have  ju- 
risdiction. But  the  power  to  tax  for  the  pur- 
pose of  revenue  Is  not  one  of  the  functions 
of  police  power."  In  City  of  San  Francisco 
V.  Insurance  Co.,  74  Cal.  113,  15  Pac.  380,  6 
Am.  St  Rep.  425,  it  was  held  that  an  act 
requiring  the  agents  of  foreign  insurance 
companies  doing  business  in  California  to 
pay  to  the  treasurer  of  any  county  or  city 
and  county  a  certain  proportion  of  the  pre- 
miums is  a  charge  bnposed  by  the  legisla- 
ture for  the  purpose  of  revenue,  and  cannot 
be  upheld  as  a  valid  regulation  under  the 
police  power  of  the  state.  The  measures  that 
are  needful  or  appropriate  to  be  taken  by  the 
legislative  body  of  a  municipality  in  the  ex- 
ercise of  Its  police  powers  is  largely  left  to 
the  Judgment  and  discretion  of  such  body. 
In  such  case  a  wide  discretion  is  necessarily 
vested  in  the  legislative  body,  and  courts  wUl 
only  interfere  In  a  clear  case,  where  the  ordi- 
nance or  statute  has  no  real  or  substantial 
relation  to  those  objects,  and  the  fundamental 
rights  of  the  citizen  are  assailed  under  the 
guise  of  a  police  regulation.  In  such  case, 
where  the  right  of  the  citizen  to  engage  In  a 
lawful  business  or  follow  a  lawful  profession 
is  Involved,  the  courts  will  Interfere  and  de- 
termine whether  the  regulation  or  ordinance 
Is  a  valid  exercise  of  police  power.  Ex  parte 
Tuttle.  91  Cal.  591,  27  Pac.  933;  Ex  parte 
Whltwell,  98  Cal.  73,  32  Pac  870,  19  L.  R.  A. 
727,  35  Am.  St.  Rep.  152. 

This  ordinance  could  not  have  been  passed 
under  the  power  to  regulate,  for  it  Is  evident 
that  the  board  of  trustees  have  no  power  to 
regulate  the  practice  of  the  law.  They  have 
no  power  to  pass  upon  or  Inquire  into  the 
qualifications  or  character  of  persons  who 
desire  to  practice  law,  nor  to  say  where  or 
in  what  courts  they  shall  practice.  The  leg- 
islature has  provided  for  examinations,  and 
given  the  right  to  every  citizen,  or  person 
who  has  declared  his  Intention  to  become 
such,  possessing  the  necessary  qnallflcatlons 
as  to  learning  and  ability,  to  be  admitted  as 
an  attorney  and  counselor  at  law,  upon  his 
producing  satisfactory  testimonials  of  a  good 
moral  character.  It  has  further  provided  for 
the  Issuance  of  a  license  to  the  party  found 


entitled  to  practice,  upon  the  payment  of  a 
liceuse  fee  of  |10,  which  entitles  the  party  to 
practice  In  all  the  courts  of  the  state.    The 
attorney  is  an  oSicer  of  the  court  where  he 
practices.    His  qualifications  are  passed  up- 
on under  laws  enacted  by  the  legfislature. 
and  his  right  to  practice  guarantied  by  those 
laws.    If  he  is  dishonest  In  tils  practice,  guil- 
ty of  a  felony,  or  violates  his  oath,  he  may 
be  removed  or  suspended  by  the  courts.    The 
board  of  trustees  of  a  city,  therefore,  cannot 
In  any  way  or  manner  regulate  the  business 
or  profession  of  practicing  law.    If  they  pos- 
sessed any  power  to  pass  the  ordinance  in 
question.  It  was  under  the  power  to  license 
for  the  purposes  of  revenue.    Since  the  ordi- 
nance was  passed  the  legislature,  by  an  act 
approved    March    28,    1901    (Statutes    and 
Amendments  to  the  Codes,  1901,  p.  635).  add- 
ed section  3360  to  the  Political  Code,  which, 
so    far    as    material    here',    is    as    follows: 
"Boards  of  supervisors  of  the  counties  of 
this  state,  and  the  legislative  bodies  of  the 
Incorporated  cities  and  towns  therein,  shall 
In  the  exercise  of  their  imlice  powers,  and 
for  the  purposes  of  regulation,  as  ho-cln  pro- 
vided, and  not  otherwise,  have  power  to  li- 
cense all  and  every  kind  of  business  not  pro- 
hibited by  law.  and  transacted  and  carried 
on  within  the  limits  of  their  respective  Ju- 
risdictions   *    *    *    to  fix  the  rates  of  licmse 
tax  upon  the  same,  and  to  provide  for  the 
collection  of  the  same  by  suit  or  otherwise." 
The  section  of  the  act  of  1883,  herein  quoted, 
giving  to  the  board  of  town  trustees  power 
to  license  for  purposes  of  revenue,  is  repeal- 
ed by  Implication  by  said  section  3306  of  the 
Political  Code.     It  declares  and  limits  the 
power  of  the  boards  to  license  for  the  pur- 
pose of  regulation  In  the  exercise  of  their 
police  powers.    The  words  "not  otherwise" 
are  used  to  emphasise  the  meaning  of  the 
section.     It  has  been  expressly  so  held  in 
Ex  parte  Pflrrman,  134  Cal.  148,  66  Pac  203. 
It  Is  there  said,  In  speaking  ot  section  3366: 
"This  language  is  too  plain  to  be  construed. 
It  speaks  for  itself,  and  declares  that  boards 
of  supervisors  may  Issae  licenses  for  the  pur- 
pose of  regulation  alone."   Tharefore  the  law 
under  which  the  ordinance  was  passed  fixing 
a  license  upon  an  attorney  at  law  for  the 
purposes  of  revenue  must  be  held  to  be  re- 
pealed.    The  ordinance  is  penal  in  Its  na- 
ture.   It  provides  for  a  fine  of  not  less  than 
ten  nor  more  than  three  hundred  dollars  for 
refusing  to  take  out  a  license.    It  adds  a  pen- 
alty of  $10  in  each  suit  hi  addition  to  the 
amount  of  the  license  tax  In  case  of  dril 
action.    The  complaint  seeks  to  recover  the 
$10  In  addition   to   the  $S  claimed  to  be 
due  for  refusing  to  take  out  a  license,  and 
the  conclusion  of  law  from  the  findings  is 
that  "there  is  due  from  the  defendant  to  the 
plaintiff   herein  the  sum   of  three  dollars, 
lawful  money  of  the  United  States,  and  the 
further  sum  of  ten  dollars  penalty  as  tai  said 
ordinance  made  and  provided." 
The  action  is  not  to  recover  upon  any  con 
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tract  obliKatloQ.  If  recovery  can  be  bad, 
It  la  upon  tbe  theory  that  defendant  has  vio- 
lated the  law.  The  violation  of  the  law  is 
measured  in  dollars,  and  the  amount  for  its 
violation  Is  authorized  to  be  recovered  in  a 
civil  action.  The  defendant  does  not  owe 
(or  any  license,  because  he  refused  to  take 
out  any  license.  Tbe  recovery  is  sought  fof 
bis  refusal.  The  authority  under  which  the 
ordinance  for  revenue  purposes  was  passed 
being  repealed,  the  ordinance  is  repealed  as 
to  all  such  purposes,  and  must  be  regarded 
an  If  it  never  existed,  except  for  the  purposes 
of  those  actions,  which  were  commenced, 
prosecuted,  and  concluded  while  it  was  an 
existing  law.  The  ordinance  here  in  ques- 
tion provided  that  the  three  dollars,  "togeth- 
er with  the  sum  of  ten  dollars  thereto  added 
after  the  expiration ,  of  said  ten  days,  shall 
become  in  each  and  every  instance  of  de- 
linquency as  aforesaid,  the  license  tax  as  im- 
posed by  this  ordinance."  The  right  is  given 
by  the  ordinance  to  bring  a  dvil  suit  to  re- 
cover the  amount  so  made  a  license  tax. 
This  civil  remedy  was  created  by  the  ordi- 
nance, and  the  remedy  is  repealed  by  tbe 
re];>eal  of  tbe  ordinance  as  to  revenue.  In 
speaking  of  the  rule  as  to  enforcements  of 
rights  under  repealed  statutes,  Bndllch  on 
the  Interpretation  of  Statutes,  section  480. 
says:  "The  same  rule  applies  to  rights  and 
remedies  founded  solely  upon  statute,  and 
to  suits  pending  to  enforce  such  remedies. 
If  at  the  time  the  statute  is  repealed,  the 
remedy  has  not  been  perfected  or  the  right 
bas  not  become  vested,  but  stUl  remains  ex- 
ecutory, they  are  gone." 

The  right  given  tbe  plaintiff  In  this  case 
being  penal  In  its  nature,  and  tbe  remedy 
created  solely  by  statute,  its  enforcement  is 
dependent  upon  the  statute  alone.  It  is  still 
inchoate,  and  not  reduced  to  possession  nor 
perfected  by  final  Judgment  In  such  case 
tbe  repeal  of  the  statute  destroys  the  reme- 
dy, unless  tbe  repealing  statute  contains  a 
saving  clause.  Sntta.  8t  Const  U  162,  163; 
End.  Interp.  St  I  478,  and  note;  Spears  v. 
County  of  Modoc,  101  Cal.  803,  35  Pac.  869; 
Anderson  v.  Byrnes,  122  Cal.  273,  64  Pac. 
821;  State  Hospital  v.  Flaherty,  134  Cal.  315, 
66  Pac.  322;  Ball  v.  Tolman,  135  Cal.  37o,  67 
Pac.  338.  There  is  no  saving  clause  In  sec- 
tion 3306  of  tbe  PoUtical  Code.  Neither  Is 
tbe  section  unconstitutional,  at  least  so  far 
as  here  involved.  It  will  be  sufficient  to 
determine  the  constitutionality  of  the  pro- 
viso at  the  latter  part  of  the  section  to  the 
effect  that  no  license  fee  shall  be  collected 
from  "commercial  traveler  whose  business  is 
limited  to  tbe  goods,  wares  and  merchandise 
sold  or  dealt  In  In  this  state  at  wholesale," 
when  such  question  is  properly  bet  ore  us. 
If  tbe  proviso  were  conceded  to  be  nnconstt- 
tntlonal.  It  would  not  follow  that  the  body 
of  tbe  section  is  so.  The  section  was  held 
constitutional  as  to  all  the  objections  therein 
urged  against  it  in  Bx  parte  Pflmnan,  134 
CaL  148,  66  Pac.  206. 


We  advise  that  the  Judgment  be  reversed 
and  tbe  action  dismissed. 

We  concur:    CHIPMAN,  a;  HAYNES,  C. 

PEK  CURIAM.  For  tbe  reasons  given  In 
tbe  foregoing  opinion,  tbe  Judgment  is  re- 
versed and  tbe  action  dismissed. 


STRAHLi  T.  SMITH  et  aL 
(Sapreme  Court  of  Colorado.     Nov.  8,  1902.) 

BSTOPPBI^TITLK  TO  PROPERTY. 

I.  Intervener,  to  whom  plaintiff  conveyed 
property,  after  giving  a  trust  deed  on  it  is  not 
estopped  to  assert  the  invalidity  of  tbe  trus- 
tee's sale,  the  30  days'  notice  required  by  the 
tmst  deed  not  having  been  given,  and  to  claim 
title  to  the  property,  though  she  knew  bniidiugs 
«ere  being  erected  on  it,  and  made  uo  objec- 
tions, defendants  not  having  been  misled  by 
her  silence,  bnt  having  relied  on  the  records  of 
tbe  foreclosure. 

Error  to  district  court.  Teller  county. 

Suit  by  Radoipb  Jankowsky  against  W.  L. 
Smith  and  others.  Amelia  Walters  Strahl 
inten-ened.  Judgment  for  defendants.  In- 
tervener brings  error.    Reversed. 

In  the  month  of  December,  1897,  Rudolph 
Jankowsky  began  suit  in  tbe  district  court  of 
Teller  county  agahist  W.  L.  Smith,  J.  H. 
Parker,  Joseph  Homer,  and  Nora  Foley  to  re- 
cover possession  of  certain  real  estate  In  Tel- 
ler county,  to  cancel  certain  deeds  of  trust 
appearing  of  record,  and  for  an  accounting, 
and  praying  that  he  be  decreed  to  be  tbe 
owner  of  the  premises  free  and  clear  of  all 
incumbrances.  In  March  following,  Amelia 
Walters  Strahl  filed  ber  complaint  In  Inter- 
vention, in  wbicb  she  claims  to  be  the  own- 
er of  the  property  in  question,  and  prays 
the  same  relief  as  that  asked  by  the  plain- 
tiff. The  pleadings  were  subsequenUy  amend- 
ed, and  by  proper  procedure  Charles  J.  F«- 
klns,  as  trustee,  was  made  defendant  Tbe 
record  discloses  that  prior  to  the  filing  of  tbe 
complabit  the  property  bad  been  conveyed 
by  Mrs.  Strahl  to  tbe  plaintiff;  that  wbUe 
he  held  tbe  legal  titie  to  tbe  property  tbe 
plaintiff  had  executed  a  trust  deed  to  secure 
the  payment  of  1817.60  to  the  defendants 
Parker  and  Homer;  that  after  the  execution 
of  tbe  deed  of  trust  the  plaintiff  conveyed 
tbe  property  to  Mrs.  Strahl;  that  thereafter 
tbe  deed  of  trust  to  secure  Parker  and  Ho- 
mer was  foreclosed,  and  at  tbe  trustee's  sale 
Parker  aud  Homer  bought  the  property;  that 
in  December,  1S94,  Parker  conveyed  by  quit- 
claim deed  tbe  property  to  Homer;  that  Ho- 
mer executed  a  deed  of  trust  to  secure  to 
Mrs.  Foley,  defendant  tbe  sum  of  |2,600; 
that  tbe  deed  of  trust  given  to  secure  Mrs. 
Foley  was  foreclosed,  Mrs.  Foley  becoming 
tbe  purchaser  at  tbe  sale.  While  the  legal 
title  to  the  property  stood  in  Mrs.  Strahl,  a 
building  was  erected  upon  tbe  premises,  the 
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money  for  Its  erection  being  furnished  main- 
ly by  Parker  and  Uataa.  The  deed  of  trust 
mentioned  was  given  them  to  secure  this 
debt  The  building  was  destroyed  by  fire  in 
1896,  and  another  building  was  erected  by 
Homer,  and  a  large  part  of  the  money  neces- 
sary for  its  erection  was  borrowed  from  Mrs. 
Foley  by  Homer.  The  defendant  Perkins  is 
the  assignee  of  a  Judgment  obtained  by  Pot- 
ter and  Duthie  for  materials  furnished  Ho- 
mer, and  by  the  Judgment  Potter  and  Duthie 
were  decreed  to  have  a  lien  upon  the  build- 
ing erected  by  Homw  for  the  sum  of  $775, 
together  with  costs  and  attorney's  fees.  The 
defendants  set  up  the  conveyances  mention- 
ed, and  alleged  that  the  buildings  were  erect- 
ed with  the  full  knowledge  and  consent  of 
Mrs.  Strahl,  and  pleaded  that  she  was  estop- 
ped by  reason  of  her  knowledge  to  assert 
the  invalidity  of  the  deeds  or  to  assert  her 
title  to  the  prc^erty  in  question.  During 
the  course  of  the  trial  defendants  admitted 
that  the  sale  under  the  first  deed  of  trust 
was  Irregular  because  the  advertising  was 
not  made  In  accordance  with  the  terms  of  the 
trust  deed.  Witnesses  testified  that  Mrs. 
Strahl  was  seen  in  or  al>out  Cripple  Creek 
daring  the  time  the  building  now  upon  the 
premises  was  being  erected,  and  one  witness 
testified  that  while  he  was  working  as  a  la- 
borer npon  the  building  Mrs.  Strahl  walked 
throngh  the  building  on  two  occasions.  The 
Judgment  was  for  the  defendants  and  against 
the  Intervener,  and  the  Intervener  brings  the 
case  here  by  writ  of  error. 

Oeorge  H.  Kohn,  for  plaintiff  in  error. 

STEELE,  J.  (after  stating  the  facts).  The 
defendants  in  error  have  not  filed  a  brief  in 
snpport  of  the  Judgment,  and  we  have  been 
reqnired  to  examine  the  pleadings  and  the 
evidence,  and  from  them  ascertain  upon 
what  theory  they  defended  the  action.  The 
deed  of  trust  under  consideration  provides 
that  80  days'  notice  of  sale  shall  be  given 
by  publication,  and  the  trustee's  deed  recites 
that  notice  was  published  for  SO  days,  as  re- 
quired by  the  deed  of  trust  The  first  pub- 
lication of  the  notice  was  in  the  issue  of  the 
papers  dated  May  19,  1894;  the  second  pub- 
lication appeared  In  the  Issue  dated  May  25, 
1894.  The  notice  as  published  on  these  days 
announced  that  the  sale  would  occur  on  the 
18th  day  of  June,  1894.  Afterwards  the  no- 
tice was  changed,  and  in  the  succeeding  Is- 
sues of  the  paper  notice  was  given  that  the 
sale  would  occur  on  June  16,  1894.  No  affi- 
davit or  certificate  of  the  publisher  or  other 
person  Is  attached  to  the  trustee's  deed,  al- 
though the  deed  recites  that  a  certified  copy 
of  the  notice  published  is  made  a  part  of 
the  deed.  Thus  it  appears  that  the  notice 
of  sale  required  by  the  deed  of  trust  was  not 
given,  and  that  the  sale  thereunder  was  void. 

The  sale  being  void,  the  only  question  left 
for  our  consideration  Is  whether  or  not  the 
Intervener,  by  her  conduct.  Is  estopped  to 


assert  the  Invalidity  of  the  trustee's  sale, 
and  to  assert  her  tttie  to  the  premises  in  con- 
troversy. N'o  affirmative  act  or  declaration 
of  the  intervener  is  shown  by  the  testimony 
except  the  act  testified  by  the  witness  Kava- 
naugh,  that  on  one  occasion,  while  the  struc- 
ture was  being  erected,  she  was  seen  to  walk 
through  the  building.  It  does  not  appear 
that  the  parties  were  Induced  to  invest  their 
money  in  the  lot  and  building  by  the  failure 
of  Mrs.  Strahl  to  assert  her  titie.  On  the 
contrary,  it  does  appear  that  the  parties  re- 
lied upon  the  titie  as  shown  by  the  county 
records,  and  that  the  trostee's  deed  discloses 
the  fact  that  the  note  to  secure  which  the 
deed  of  trust  was  given  was  not  doe  when 
foreclosure  proceedings  were  began. 

We  are  of  opinion  that  the  defendants  faD- 
ed  to  establish  the  defense  pleaded.  The 
Judgment  is  therefore  reversed.    Beversed. 


WATERHOUSH  v.  CHUBCHUjL. 

(Supreme  Court  of  Colorado.     Nov.  8,  1902.) 

ERCBDEKT'8   BSTATB-NIICBSSITr   OF  ADION- 
ISTRATION. 

1.  There  being  no  creditors,  money  of  de- 
cedent may  be  disposed  of,  as  agreed  by  the 
heirs,  without  any  administration. 

Error  to  Weld  county  court 

Proceeding  by  H.  E.  CyhurchOl,  administra- 
tor, against  Frank  Waterhonse.  There  was 
Judgment  against  Waterhouae,  and  he  brings 
error.    Reversed. 

Oarrigues  &  Smith,  for  plaintiff  In  taxor. 
H.  B.  OhnrchttI,  i«o  se. 

STBBliB.  J.  Sarah  B.  Waterhonse,  late 
of  Weld  coimty,  departed  this  life  on  or 
about  the  9th  day  of  January,  1896,  and  left 
surviving  her,  as  her  only  hebs  at  law,  Sarah 
Day,  Clara  Goodin,  Mary  Day,  Emma  Water- 
bouse,  and  Frank  Waterhonse,  her  children. 
Clara  Ooodln,  a  daughter  of  Sarah  Waters 
house,  died  on  February  6,  1897,  leaving  sur- 
viving her  four  minor  children  and  her  hus- 
band as  her  sole  heirs  at  law.  H.  B.  Chnich- 
ill,  having  been  appointed  guardian  for  said 
minor  children,  was  appointed  administra- 
tor of  the  estate  of  Sarah  R.  Waterhonse  np- 
on the  petition  of  William  M.  Ooodln,  the 
husband  of  said  deceased,  on  the  16th  of 
April,  1900.  In  November  following,  the 
administrator  filed  his  petition  in  the  county 
court  of  Weld  county,  duly  verified,  alleging 
that  Frank  Waterhonse,  residing  in  said 
county,  has -now  in  his  possession  and  under 
his  control,  and  has  concealed,  certain  goods, 
chattels,  moneys,  credits,  books  of  account 
notes,  mortgages,  choses  In  action,  papers, 
and  evidences  of  Indebtedness  belonging  to 
said  estate;  that  he  had  made  demand  on 
said  Waterhouse  for  said  property;  and  that 
said  Waterhonse  has  failed   and   neglected 
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to  turn  over  any  of  the  said  property  or  ef- 
fects to  the  said  administrator.  Thereafter 
citation  was  issued,  and  upon  the  return  day 
a  hearing  was  had  and  testimony  was  talien. 
The  respondent  only  was  examined  at  the 
hearing.  He  testiQed  that  at  the  time  of  the 
death  of  Sarah  Waterhouse  she  had  the  sum 
of  $350  In  money;  that  be  and  bis  sister 
Emma  were  liylng  in  Weld  county  at  the 
time  of  her  death;  that  Emma  toolc  charge 
of  the  money  after  her  mother's  death,  and 
that  the  money  had  been  nsed  in  settling  the 
funeral  expenses,  doctor  bills,  drug  bills,  and 
in  erecting  a  monument  at  the  grave;  that 
there  was  no  admfnistratlon;  that  the  nnder^ 
taker  was  paid  $100,  the  physician  $60,  and 
that  $240  was  used  In  the  erection  of  a  mon- 
umeat;  that  Clara  Goodln  and  all  the  heirs 
agreed  that  the  tombstone  should  be  paid 
for  out  of  this  money;  that  all  the  heirs 
were  present  at  the  agreement  except  the 
one  in  Kansas,  and  she  was  written  to  about 
it  at  the  time;  that  Clara  Goodln  was  pres- 
ent, and  helped  select  the  monument.  No 
other  testimony  was  taken.  At  the  conclu- 
sioD  of  the  hearing,  the  court  entered  a  Judg- 
ment requiring  the  respondent  to  pay  into 
the  registry  of  the  court  the  sum  of  $350. 
The  case  comes  here  by  writ  of  error. 

The  sole  question  for  our  determination 
la  whether  or  not  money  belonging  to  a  de- 
cedent can  be  disposed  of  in  the  manner 
diown  by  the  testimony,  without  the  appoint- 
ment of  an  administrator.  We  are  of  opin- 
ion that  it  was  not  necessary,  under  the 
facts  as  shown  to  exist,  that  an  administra- 
tor of  the  estate  of  Sarah  Waterhouse  should 
have  been  appointed.  The  testimony  shows 
that  there  were  no  creditors  of  Sarah  Water- 
booee,  and  that  her  heirs  agreed  that  the 
money  left  by  her  Should  be  used  In  the  pay- 
ment of  her  funeral  expenses  and  for  the 
erection  of  the  monument  at  her  grave.  No 
person  who  had  entered  hito  such  an  agree- 
ment could  recover  in  any  proceeding  his 
portion  of  the  money  so  expended.  The  de- 
ceased. Clara  Goodln,  having  consented  to 
such  distribution,  she  nor  her  heirs  can  com- 
plain, and  it  is  only  in  cases  where  creditors' 
rights  have  been  Infringed  or  the  rights  of 
heln  have  been  defeated  that  administration 
under  such  circumstances  is  necessary. 
There  is  no  creditor  here  complaining,  and 
the  only  testimony  we  have  shows  that  there 
were  no  creditors  to  complain.  There  being 
no  person  who  has  been  Injured  in  any  way 
by  the  distribution  of  the  money,  we  are  of 
opinion  that  there  was  no  necessity  for  the 
appointment  of  an  administrator  of  the  es- 
tate of  Sarah  Waterhouse,  and  that  the  dis- 
tribution of  her  estate  by  the  hebs,  piu-suant 
to  mntual  agreement  was  valid  and  binding. 

It  Is  stated  by  Woerner  in  his  work  on  Ad- 
ministration (section  201)  that  "the  rights 
of  creditors  to  the  assets  of  a  deceased  per- 
son Is  the  principal  reason  for  requh-hig  oiU- 
cial  administration,  and  courts,  therefore, 
sanction  the  disposition  of  the  property  of  a 


decedent  without  the  appointment  of  an  ad- 
ministrator where  it  is  certain  that  no  debts 
are  owing."  And  in  Homer,  Probate  Law, 
i  157,  the  author  says:  "Administration  of 
intestate  estates  Is  not  always  necessary, 
and  where  It  is  possible  to  settle  an  estate 
without  administration  of  course  It  is  desira- 
ble that  it  be  done.  But  there  are  few  es- 
tates in  which  such  a  course  is  absolutely 
safe.  However,  it  is  competent  for  all  the 
heirs  of  a  deceased  person,  if  they  are  of  age, 
to  settle  and  pay  the  debts  of  the  deceased, 
and  divide  the  property  amongst  themselves 
without  the  intervention  of  an  administrator, 
and  neither  the  creditors  nor  the  debtors  of 
the  estate  have  a  right  to  complain." 

We  are  of  opinion  that  the  court  erred  in 
granting  letters  of  administration  in  this  in- 
stance, and  that  the  letters  so  granted  are 
of  no  avail,  that  there  were  no  assets  of  the 
deceased  at  the  time  of  the  appointment  of 
the  administrator  to  administer  upon,  and 
that  the  respondent  should  have  been  dis- 
charged. 

Judgment  reversed  and  remanded.  Re- 
versed. 


WHITE  HOUSB  MOUNTAIN  GOLD  MIN. 

CO.  V.  POWELL. 
(Supreme  Court  of  Colorado.    Nov.  8,  1902.) 

WRITS— RETURN— SERVICE    ON    AGENT- WAIV- 
BR  or  OBJEOnON-FILlNQ  APPEAL  BOND. 

1;  A  sherifTs  return  of  a  summons  that  he 
had  delivered  a  copy  to  W.,  as  ageut  of  defend- 
ant corporation,  and  W.  acknowledged  that  he 
was  its  af^ent,  is  iusufflcient.  as  showing  that 
the  sheriff's  only  information  that  W.  was 
agent  was  W.'s  statement. 

2.  Service  of  a  summons  on  an  agent  of  a 
corporation  in  au  action  on  a  claim  of  the 
agent  against  it  which  he  has  assigned  to  plain- 
tiff is  not  good  service  on  the  corporation. 

3.  MiUs'  Ann.  St  §  1089,  provides  that  in 
all  appeals  from  the  county  to  district  courts 
the  proceedings  in  the  latter  shall  be  in  all  re- 
spects de  novo,  provided  that  no  exceptions 
shall  he  allowed  to  the  form  of  the  process  is- 
sued by  the  county  court  or  the  manner  of 
serving  it,  if  the  party  taking  such  exceptions 
enters  his  appearance  in  the  county  court. 
Beld,  that  defendant  having  appeared  specially 
only  in  the  county  court,  and  moved  to  quash 
the  service  of  the  summons,  which  was  insufB- 
cieut  to  give  the  court  jurisdiction,  diil  not 
waive  the  objection  to  the  service,  by  filing  in 
the  county  court  an  appeal  bond  for  appeal  to 
the  district  court. 

Error  to  Ouray  county  court 

Action  by  E.  H.  Powell  against  the  White 
House  Mountain  Gold  Mining  Company. 
Judgment  for  plahitiff.  Defendant  brings  er- 
ror.   Reversed. 

Story  &  Story,  for  plaintiff  in  error. 
Henry  &  Slgfrid,  for  defendant  in  error. 

CAMPBELL,  C.  J.  Only  two  questions 
are  presented  by  this  writ  of  error:  Fh-st, 
was  the  sheriff's  return  upon  the  summons 
sufficient  to  give  the  trial  court  Jurisdiction 
of  defendant?  Second,  if  insufficient  was 
there  a  waiver  of  service'/  .     r^r^cs\(> 
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"  In  the  complaint  It  la  alleged  that  C.  H. 
Wesselcr  had  been  appointed  as  the  agent 
and  custodian  of  defendant's  property  In 
Ouray  county,  and,  at  the  request  of  de- 
fendant, Wesseler  performed  certain  services 
for  It  amounting  to  about  $1,500,  which  had 
not  been  paid,  and  before  the  beginning  of 
the  action  Wesseler  had  assigned  the  account 
therefor  to  the  plaintiff,  who  was  then  the 
owner  and  bolder  of  the  claim.  The  return 
of  the  sheriff  upon  the  summons  was  that 
be  had  delivered  a  true  copy  thereof,  together 
with  a  copy  of  the  complaint,  "to  the  within 
named  C.  H.  Wesseler,  as  the  general  agent 
of  said  corporation,  there  being  no  president, 
secretary,  treasurer,  cashier,  stockholder,  or 
other  chief  ofBcer  In  the  said  county,  and  the 
said  Wesseler  acknowledged  to  me  that  be 
is  the  general  agent  of  the  within  named  de< 
fendant." 

1.  It  Is  argued  that  the  statement  of  the 
eherifT  that  he  served  the  writ  on  Wesseler 
"as"  the  general  agent  of  the  corporation  is 
not  equivalent  to  a  statement  that  he  served 
it  upon  Wesseler,  the  general  agent;  the 
point  apparently  being  that  the  insertion  of 
"as"  does  not  make  the  certificate  say  that 
service  was  had  upon  a  general  agent  If 
there  be  a  distinction  between  a  service  on 
"A.  B.,  general  agent  of  defendant,"  and  "A. 
B.,  as  general  agent,"  It  Is  not  material  here. 
This  action  was  based  on  a  claim  for  services 
rendered  defendant  by  Wesseler.  He  assign- 
ed the  claim  to  plaintiff. .  In  the  action  of 
plaintiff  to  enforce  collection,  Wesseler  veri- 
fied the  complaint,  and  the  return  shows  that 
the  sheriff's  only  information  or  source  of 
knowledge  that  Wesseler  was  defendant's 
general  agent  was  the  statement  of  Wesseler 
himself.  In  the  circumstances,  such  return, 
resting  upon  the  mere  declaration  of  the  al- 
leged agent,  does  not  show  a  valid  service 
on  defendant.  There  is  another  potent  rea- 
son for  holding  this  service  bad.  If  not  by 
the  weight  of  authority,  certainly  by  courts 
of  high  standing,  it  has  been  held  that  the 
assignor  of  a  chose  in  action  impliedly  war- 
rants its  validity,  and  that  the  claim  is  col- 
lectible. Cases  collated  in  2  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1000  et  seq.  But,  if  that 
were  not  so.  It  is  evident  that  Wesseler  was 
interested  in  the  result  of  this  action.  It  is 
his  claim  for  services  that  is  sought  to  be 
collected.  Naturally  he  would  want  plaintiff 
to  recover,  even  If  a  failure  Imposed  no 
legal  liability  on  him,  and  it  would  be  to  his 
interest  to  withhold  from  defendant  the  fact 
that  the  action  was  begun.  We  do  not  say 
that  he  did  or  would.  But  courts  will  not 
sanction  a  doctrine  that  would  Inevitably 
lead  to  fraud,  and  place  an  agent  in  a  posi- 
tion where,  as  between  his  assignee  and  his 
principal,  he  cannot  be  true  to  one  without 
being,  in  a  measure,  false  to  the  other.  To 
hold  this  service  good  would  be  as  obnoxious 
to  a  fine  sense  of  Justice  as  to  declare  that 
service  on  a  plaintiff  gives  the  court  Juris- 
diction of  the  person  of  defendant    Service 


on  Wesseler,  therefore,  was  not  tantamount 
to  service  on  the  defendant  Clond  v.  In- 
habitants of  Town  of  Pierce  City,  86  Mo. 
357;   Mining  Co.  v.  Edwards,  103  IIL  472. 

2.  The  defendant  below  (plaintiff  In  error 
here)  specially  appeared  in  the  county  court, 
and  moved  to  quash  the  service  of  the  sum- 
mons upon  the  ground  that  It  was  not  served 
upon  the  agent  designated  by  statute.    This 
motion  was  overruled,  and  afterwards  Judg- 
ment   was    rendered    In    plaintiff's    favor. 
Thereafter  the  defendant  company  filed  In 
the  county  court  an  appeal  bond,  by  which  It 
sought  to  take  the  cause  to  the  district  court 
of  Ouray  county.    Afterwards,  upon  proceed- 
ings there  had,  and  for  some  reason  not  here 
appearing,  the  district  court  dismissed  the 
appeal;  whereupon  defendant,  as  plaintiff  in 
error,  sued  out  this  writ  of  error  to  review 
the  Judgment  of  the  county  court.    The  de- 
fendant in  error  now  contends  that,  by  the 
filing  of  an  appeal  bond  in  the  county  coort, 
and  thus  perfecting  an  appeal  to  the  district 
court,  the  defendant  corporation  waived  any 
defect  in  the  service  of  process,  and  even 
process  itself,  and  cites  Deitz  v.  City  of  Cen- 
tral. 1  Colo.  323,  330:   Railroad  Co.  v.  Cald- 
well, 11  Colo.  545,  540,  19  Pac.  542;   Charles 
V.  Amos,  10  Colo.  272,  15  Pac.  417;    Wyatt 
V.  Freeman,  4  Colo.  14.    These  were  cases 
construing  our  Justice  and  constable  act     By 
an  express  provision  thereof  (Mills'  Ann.   St. 
!  2687),  upon  a  trial  of  all  appeals  before 
the  county  court  from  the  Judgments  of  jus- 
tices of  the  peace  no  exception  shall  be  taken 
to  the  form  of  the  summons  issued  by  the 
Justice  of  the  peace,  or  to  any  of  the  pro- 
ceedings before  him;    It  was  therefore  held 
In  the  Wyatt  Case,  supra,  that  the  filing;   of 
the  appeal  bond  is  a  full  appearance  of  the 
appellant  in  the  county  court    But  the  act 
governing  appeals  from   county  to  district 
courts  is,   in  this  respect  quite  dissimilar. 
Section  1080,  Mills'  Ann.  St,  provides  that  in 
all  appeals  from  the  county  to  district  coxirts 
the  proceedings  in  the  latter  shall  be  In   all 
respects  de  novo.    The  district  court  shaU 
consider  and  pass  upon  all  objections  to  plead- 
ings and  proceedings  in  the  cause  which  may 
have  been  made  in  the  county  court.  In  the 
same  manner  as  though  the  cause  had  been 
originally  begun  in  the  district  court    There 
Is  a  proviso  that  no  exceptions  shall  be  taken 
or  allowed  to  the  form  of  the  process  Issued 
by  the  county  court  or  the  manner  of  serv- 
ing the  same,  if  the  party  taking  such  excep- 
tions enters  his  appearance  in  the  county 
court.    The  proviso  says  by  implication  that, 
if  no  such  appearance  is  entered,  then  upon 
appeal  to  the  district  court  such  exceptions 
may  be  heard.    But  one  cannot  appeal  tvith- 
out  giving  an  appeal  bond;  and  to  say  that 
an  appellant  by  doing  the  very  thing  that 
perfects    the   appeal,    is    estopped    to    have 
heard   a   Jurisdictional   question    which     he 
raised  in  the  coimty  court  would  be  anom- 
alous.   As  to  the  cases  cited  by  the  defendant 
in    error,    particularly    Stovall    v.    Stovall's 
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Adm'r  (Ky.)  39  S.  W.  416,  and  Fee  t.  Iron 
Co.,  13  Ohio  St.  563,  It  Is  to  be  said  of  the 
Kentucky  Case  that  the  decision  was:  "If  a 
defendant  appears  and  raises  the  question  of 
Jurisdiction  over  him  by  showing  that  no 
process  has  been  served  on  him.  If  the  court 
agrees  with  blm,  and  sustahis  bis  motion, 
he  is  not  before  the  court;  but  if  the  court 
holds  against  blm,  and  on  appeal  he  reverses 
the  lower  court,  then  be  Is  before  the  court, 
by  reason  of  such  appeal,  and  the  plaintiff 
has  acquired  Jurisdiction."  That  Is  far  from 
■aylng  tbat  giving  an  appeal  bond  estops  ap- 
pellant to  complain  of  lack  of  process.  The 
Ohio  case  seems  to  be  more  In  point,  but  Is 
based  on  the  authority  of  two  former  cases, 
by  one  of  which  (Marsden  v.  Soper,  11  Ohio 
St  503),  such  an  act  as  fllhig  an  appeal  bond 
would  not  waive  a  Jurisdictional  question. 
Both  cases  were  doubtless  rightly  decided  un- 
der the  statutes  of  those  states.  But,  even 
If  wholly  sustaining  defendant  In  error  in  his 
present  contention,  they  cannot  be  consid- 
ered as  authority  here;  for  our  statute  dearly 
contemplates  that,  In  an  appeal  from  the 
county  to  the  district  court,  the  appellant. 
If  be  has  not  entered  his  appearance  In  the 
county  court,  may  be  beard  upon  his  appeal 
to  object  to  the  form  of  the  summons,  or  the 
manner  of  serving  the  same,  If  be  made  tbat 
objection  In  the  county  court.  Necessarily, 
therefore,  giving  of  the  appeal  bond  Is  not 
equivalent  to  a  general  appearance  in  the 
district  court.  Since  the  service  was  not 
rofflcient  to  give  the  county  court  Jurisdiction, 
and  there  was  no  waiver  of  It  by  defendant 
below,  for  Its  appearance  there  was  special 
and  limited  to  the  motion  to  quash.  It  fol- 
lows that  the  Judgment  of  the  county  court 
must  be  reversed,  and  the  cause  remanded; 
and  It  Is  so  ordered. 
Beversed. 


GILES  T.  DE  COW. 
(Supreme  Court  of  Colorado.     Nov.  8,  1902.) 

CONTRACTS— CONSIDERATION-AGREEMENT  TO 
RESTRAIN   PROSECUTION. 

1.  Where  defendant's  brother-in-law  stole  cer- 
tain property  belonging  to  plaintiff,  and  defend- 
ant promised  to  repay  the  loss  if  plaintiff  would 
not  institute  prosecution  for  the  theft,  and, 
relyiug  on  this  promise,  plaintiff  did  not  have 
the  warrant  issued,  but  permitted  the  thief  to 
remove  his  baggage  from  plaintiff's  bouse, 
plaintiff  could  not  recover  from  defendant,  the 
consideration  for  defendant's  promise  being  Il- 
legal. 

Error  to  Teller  county  court 

Action  by  Sarah  De  Cow  against  B.  S. 
Giles.  From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Reversed. 

Benjamin  W.  Coleman,  for  jdalntUt  in  a- 
ror. 

CAMPBELL,  C.  J.  Charles  H.  Corleas 
owed  the  plaintiff  for  borrowed  money  and 

1 1.  See  CoDtracU,  vol.  11.  Cent  Dig.  i  6M. 
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room  rent  abont  $20.  While  occupying  one 
of  her  rooms,  she  alleges  tbat  be  stole  aud 
converted  to  his  own  use  certain  of  its  fur- 
nishings of  the  value  of  |189.  Plaintiff  caus- 
ed a  complaint  to  be  sworn  to  against  him 
before  a  Justice  of  the  peace,  charging  blm 
with  the  larceny  of  this  property.  Defend- 
ant (who  was  a  brother-in-law  of  Corless) 
promised  plaintiff  that  if  she  would  not  have 
a  warrant  of  arrest  Issued  from  the  Justice's 
court  on  that  complaint,  and  would  not  have 
Corless  arrested  for  larceny,  and  would  per- 
mit him  to  remove  from  his  room  certain  of 
his  baggage,  where  it  was  stored  and  kept, 
that  defendant  would  return  all  of  the  stolen 
property  to  plaintiff,  and  repay  her  the  amount 
of  the  loan  and  room  rent  The  specific  alle- 
gation of  the  complaint  Is  tliat  plaintiff,  re- 
lying upon  this  promise  of  defendant,  did  not 
have  the  warrant  issued  or  Corless  arrested 
for  larceny,  and  Corless  was  allowed  to  and 
did  remove  his  baggage.  Defendant  having 
returned  some,  but  not  all,  of  the  stolen  prop- 
erty, and  refusing  to  pay  the  amount  of  the 
loan  and  room  rent  she  brought  this  action 
to  recover  Judgment  for  $97.40,  the  value  of 
these  two  accounts  and  the  stolen  property 
retained. 

The  complaint  on  Its  face  shows  that  no 
cause  of  action  Is  stated,  and  defendant's  de- 
murrer, which  was  overruled,  should  have 
been  sustained  by  the  court,  and  the  action 
dismissed.  A  thief  Is  under  a  legal,  as  well 
as  a  moral,  duty  to  repay  the  person  whose 
property  he  has  stolen,  and  It  Is  not  In  Itself 
an  Illegal  contract  for  him  to  give  his  own 
obligation  therefor,  or  for  a  third  party  to 
agree  to  recompense  the  owner  for  the  loss. 
But  If  the  consideration  for  the  promise  of 
either.  In  whole  or  In  part,  be  an  agreement 
to  stifle  or  discontinue  prosecution  of  the 
crime  committed,  such  promise  will  not  be  en- 
forced. One  of  the  unseverable  considerations 
for  defendant's  promise  was  the  agreement, 
which  plaintiff  kept,  to  discontinue  the  crim- 
inal prosecution  against  Corless.  The  law, 
therefore,  will  leave  the  parties  In  the  situa- 
tion In  which  they  have  placed  themselves. 
As  was  said  by  this  court  In  Railroad  Co. 
V.  Taylor,  6  Colo.  1,  14,  46  Am.  Rep.  512: 
"Where  an  Illegal  condition  or  promise  on 
one  side  is  a  part  of  the  consideration  for  the 
entire  obligation  on  the  other  side.  It  Is  ow- 
ing to  the  Impossibility  of  determining  the 
weight  or  extent  of  such  portion  of  the  con- 
sideration which  moved  to  luduce  the  engage- 
ment thereupon,  that  such  void  promise  or 
consideration  Is  held  to  be  unseverable,  and 
avoids  the  whole  contract."  The  same  doe- 
trine  is  declared  In  Levy  v.  Spencer,  18  Colo. 
533,  538,  33  Pac.  415,  36  Am.  St.  Rep.  303, 
wherein  It  Is  said  that  In  a  case  where  a 
party  asserts  a  claim  founded  upon,  and  re- 
coverable only  through  and  by  virtue  of  an 
Illegal  contract.  It  will  not  be  enforced  by 
the  courts.  The  authorities  bearing  upon  this 
case  are  coll.nted  in  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  409  et  seq.  Cases  quite  in  point 
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are  Ream  t.  Sauvain,  2  Kan.  App.  650,  43 
Pac.  982;  Fernekes  v.  Bergenthal,  69  Wis. 
40t,  468,  34  N.  W.  238;  Tyler  v.  Bailey,  71 
111.  34.  It  appearing  tbat  the  contract  re- 
.  lied  upon  In  tbis  case  Is  an  entire  contract, 
and  the  consideration  tberefor,  at  least  In 
part.  Illegal,  It  is  impossible  to  sever  tbe  con- 
sideration. Defendant's  promise,  therefore, 
cannot  be  enforced. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded,  wltb  instructions  to  sustain  tbe  de- 
murrer to  tbe  complaint  and  dismiss  tbe  ac- 
tion.   Reversed. 


ALLEN  T.  MOORE. 
(Supreme  Court  of  Colorado.    Oct.  6,  1902.) 

BONA   KIDB    PURCHASER  —  NOTICE  -  SPBCIPIO 
PERFORMANCB-STATUTB  OF  FRAUDS. 

1.  The  exclusive  possessiou  of  property  by  a 
married  woman  after  separation  from  her  hus- 
band puts  a  purchaser  on  inquiry  aa  to  her 
rights  therein. 

2.  Where  a  woman  marries  on  the  promise  of 
the  man  to  convey  real  estate  to  her,  and  he 
fails  to  do  80,  this  is  such  a  fraud  as  will  take 
the  case  out  of  the  statute  of  frauds,  and  aa- 
thoilze  specific  performance. 

Appeal  from  district  court.  Lake  county. 

Action  by  Lucy  A.  Allen  against  Susan 
Moore.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Francis  E.  Bouck,  for  appellant  A.  J. 
Sterling,  for  appellee. 

GABBERT,  3.  Appellant  as  plaintiff, 
brought  an  action  in  ejectment  against  ap- 
pellee, as  defendant,  to  recover  possession 
of  real  estate,  basing  her  action  upon  own- 
ership and  right  of  possession.  Tbe  case  has 
once  before  been  submitted  for  our  determi- 
nation, and  is  reported  in  26  Colo.  197,  57 
Pac.  6))8,  77  Am.  St  Kep.  255.  In  accordance 
wltb  tbe  views  there  expressed,  tbe  defend- 
ant filed  an  amended  cross-complaint  where- 
in she  alleged,  in  substance,  that  she  was 
Induced  to  enter  into  a  contract  of  marriage 
by  an  oral  promise  on  tbe  part  of  tbe  man 
she  married  to  convey  the  premises  in  con- 
troversy to  her,  which  promise  he  failed  to 
perform;  that  she  would  not  have  entered 
into  the  marriage  relation  except  for  this 
agreement;  and  that  plaintiff  and  her  gran- 
tor, who  claimed  to  have  purchased  tbe 
premises  from  her  husband,  each  knew,  be- 
fore making  their  respective  purchases,  that 
she  (the  plaintiff)  was  the  owner  of  such 
premises.  A  replication  was  filed,  putting 
in  Issue  these  statements.  The  cross-com- 
plaint also  alleged  that  in  pursuance  of  her 
antenuptial  agreement,  she  entered  Into  pos- 
session of  the  premises,  and  bad  made  last- 
ing and  valuable  improvements  thereon,  al- 
though we  do  not  regard  this  averment  as 
material  to  a  determination  of  tbe  case  as 
now  presented.  Tbe  result  of  a  trial  to  the 
•oourt  was  a  Judgment  for  the  defendant 
Plaintiff  brings  the  case  here  for  review  on 
appeal,  and  contends  that  the  testimony  failed 


to  show  legal  notice  to  tbe  plaintiff  and  her 
grantor  of  defendant's  alleged  rights  In  the 
premises,  and  that  defendant  utterly  faileil 
to  make  out  a  case  for  specific  performance. 

On  tbe  subject  of  notice  there  is  testimo- 
ny to  the  effect  that  prior  to  his  purchase 
the  grantor  of  plaintiff  was  advised  that  de- 
fendant claimed  the  property;  that  prior  t« 
her  purchase  the  plaintiff  was  notified  by  the 
defendant  that  she  owned  the  premises.  Tbe 
conversation  between  tbe  parties  on  this  sub- 
ject is  said  to  have  taken  place  on  tbe  prem- 
ises, and  tbe  plabitlff  admits  she  went  there 
for  the  purpose  of  ascertaining  whether  or 
not  the  defendant  claimed  them.  The  testi- 
mony further  shows  that  the  defendant  and 
her  husband  separated  more  than  a  year  be- 
fore either  plaintiff  or  her  grantor  purchased, 
that  the  defendant  continued  to  occupy  the 
premises  after  the  separation,  that  she  made 
some  Improvements  on  the  premises,  tbat  the 
parties  all  lived  in  the  same  town,  and  tbat 
plaintiff  and  her  grantor  knew  that  defend- 
ant was  occupying  these  premises.  Frona 
tbis  testimony  It  appears  tbat  plaintiff  and 
her  grantor  not  only  were  told  of  the  claim 
which  defendant  asserted  to  the  premises, 
tut  in  addition,  knew  tbat  she  was  in  the 
open  and  exclusive  possession  of  the  proper- 
ty. This  was  sufficient  to  put  them  upoa 
an  inquiry  regarding  her  rights,  which.  If 
prosecuted,  would  have  acquainted  them 
with  her  claim.  Whatever  is  sufficient  te 
put  a  purchaser  upon  inquiry  is  generally  re- 
garded as  good  notice  of  the  fact  which  aa 
Inquiry  prosecuted  wltb  reasonable  diligence 
would  have  disclosed.  Yates  v.  Hurd,  8 
Colo.  343,  8  Pac.  675;  Fllmore  v.  Reithman. 
6  Colo.  120.  The  testimony  fully  supports 
the  finding  of  the  trial  Judge  that  the  gran- 
tor of  the  plaintiff  was  not  an  Innocent  pur- 
chaser, and  that  she,  before  her  purchase, 
had  notice  of  tbe  defendant's  rights. 

The  only  argument  made  In  support  of  the 
proposition  that  the  defendant  did  not  make 
a  case  which  entitled  her  to  a  specific  per- 
formance, or.  In  other  words,  a  conveyance 
from  her  husband.  Is  based  entirely  upon 
tbe  proposition  that  the  testimony  fails  to 
establish  such  a  part  performance  of  the 
contract  upon  her  part.  In  the  way  of  taking 
possession  of  the  premises  and  erecting  Im- 
provements thereon,  as  to  entitle  her  to  such 
relief.  This  Is  not  a  material  question,  ia 
view  of  tbe  fact  that  counsel  does  not  chal- 
lenge tbe  finding  tbe  court  necessarily  made, 
under  the  issues,  that  defendant  would  not 
have  entered  into  the  marriage  contract  with 
her  husband  except  for  bis  promise  to  con- 
vey her  the  premises  in  dispute.  Her  right 
to  these  premises,  under  this  antenuptial 
agreement  does  not  depend  upon  the  ques- 
tion of  part  performance,  but  Is  based  upoa 
the  ground  that  she  was  induced  to  enter 
into  a  marriage  contract  on  the  faith  of  urn 
oral  promise  made  by  the  man  she  married 
to  convey  her  tbe  premises  in  dispute,  and 
that  his  failure  to  keep  his  promise  In  suck 
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clrcnmstances  is  such  a  fraud  upon  her  aa 
will  take  the  promise  to  convey  out  of  the 
statute  of  frauds,  and,  as  between  them, 
equity  will  enforce  the  contract.  This  ques- 
tion Is  discussed  in  the  opinion  rendered  in 
the  former  decision  of  this  case,  and  we  do 
not  deem  it  necessary  to  redlscuss  it,  fur- 
ther than  to  say  that  equity  will  make  a 
case  an  exception  to  the  statute  of  frauds  in 
which  It  appears  that  one  o(  the  contracting 
parties  has  been  Induced  to  alter  his  situa- 
tion, on  the  faith  of  an  oral  agreement  with- 
in the  statute,  to  such  an  extent  that  It 
would  be  a  fraud  on  the  part  of  the  other 
party  to  set  up  its  invalidity  upon  the  ground 
that  the  contract  should  have  been  In  writ- 
ing. It  is  suggested  by  counsel  for  plaintUf 
that  a  distinction  is  drawn  between  cases 
where  the  promise  was  to  convey  before 
marriage,  and  the  promisee  was  induced,  by 
means  of  excuses,  to  have  the  ceremony  per- 
formed before  the  conveyance  was  executed, 
and  those  where  the  promise  was  to  convey 
after  marriage.  We  do  not  think  the  dis- 
tinction exists.  In  either  case,  if  the  promise 
to  convey  Is  established,  and  the  party  to 
whom  the  promise  was  made  was  induced  to  i 
enter  Into  the  marriage  contract  on  the  faith 
of  the  promise,  and  the  assurance  that  it 
would  be  carried  out,  such  fraud  and  artifice 
have  been  practiced  aa  will  warrant  relief 
In  equity. 

The  Judgment  of  the  district  court  Is  af- 
flnned.   Affirmed. 


LORD  et  al.  t.  GUTOT  et  aL 
(Supreme  Ooart  of  Colorado.    June  2,  1902.) 

HAUCIOUS  PROSECUTION  —  DAHA0B3  —  BVI- 
DBNCB-ADMISSIBnJTT  —  APPEAL  —  RBCORD 
—EXCEPTION  TO  JUDGMENT— JOURNAL  BN- 
TRY— INSTRUCTI0N8-OENBRAL  EXCEPTION— 
PRESUMPTION. 

1.  Where  the  bill  of  exceptionB  does  not  con- 
tain an  exception  to  the  jndgment,  a  journal 
entry  of  the  clerk  notiug  such  exception  is  not 
sufficient  to  warrant  the  supreme  court  in  con- 
sidering whether  the  evidence  was  sufficient  to 
snroort  the  finding. 

2.  Where  an  instruction  contains  more  than 
one  proposition  of  law,  a  general  exception 
thereto  does  not  entitle  the  party  to  have  the 
alleged  error  reviewed. 

3.  Code,  1 187,  gubds.  0,  7,  requires  the  judge 
to  sign  and  indorse  all  instructious  given  aud 
refused,  indicating  bis  action,  and  to  file  them 
with  the  clerk.  A  record  recited  that  the  in- 
structions therein  appearing  wore  filed  with  the 
clerk,  bnt  they  bore  neither  the  judge's  signa- 
ture, nor  auy  indorsement.  Held,  that  no  pre- 
sumption arose  that  the  judge  performed  bis 
duty,  and  that  the  instructions  filed  and  ap- 
peering  constituted  all  those  given  or  refused. 

4.  Where  it  does  not  appear,  either  from  the 
record  or  the  bill  ot  exceptions,  that  the  In- 
structions contained  therein  are  all  the  instruc- 
tions given  by  the  court,  the  supreme  conrt  can- 
not consider  objections  on  exceptions  thereto. 

5.  A  complaint  alleged  the  payment  by  plain- 
tilts  of  their  note;  that  the  defendant,  having 
unlawfully  come  into  its  possession  after  ma- 
turity, maliciously,  without  authority  or  proba- 
ble cause,  and  for  the  purpose  of  injuring  plain- 
tiffs in  their  business  and  credit,  brought  suit 
thereon,  and  caused  attachments  to  issue  on 


certain  property  ot  plaintiCTs,  whereby  they 
were  pnt  to  expense  in  defending  the  action, 
were  nnable  to  dispose  of  the  attached  prop- 
erty, aud  were  injured  in  their  business  and 
credit.    Held  to  state  sufficient  facts. 

6.  In  an  action  for  malicious  prosecution. 
It  is  competent  to  show,  as  an  element  of  dam- 
age, injury  to  the  reputation  sustained  thereby. 

7.  In  an  action  for  the  malicious  prosecution 
of  an  attachment  suit,  it  is  competent  to  show 
damages  sustained  by  reason  of  being  unable 
to  dispose  of  the  attached  property. 

S.  In  an  action  for  malicious  prosecution,  it 
is  competent  to  show  defendant's  financial 
standing  aud  ability  to  respond  to  judgment. 

9.  In  an  action  for  the  malicious  prosecution 
of  an  attachment  suit,  it  is  proper  to  prove 
what  people  have  said  in  relation  to  the  attach- 
ment, as  affecting  the  business  reputation  of 
the  person  wrongfnily  subjected  thereto. 
10.  The  admission  in  testimony  of  lettered  ex- 
hibits, not  offered  outil  after  the  case  has  been 
closed,  is  wittiin  the  discretion  of  the  trial 
judge. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  N.  K.  Guyot  and  another  against 
Julia  B.  French.  Ftom  a  Judgment  In  favor 
of  plaintiffs,  Arthur  Lord  and  another,  sub- 
stituted for  Julia  B.  French,  deceased,  ap- 
peal.   AfiSnned. 

Wiiltford.  Whitford  &  May.  for  «ppeUant8. 
Henry  A.  Dubbs,  for  appellees. 

STBELE,  J.  In  December,  1883,  N.  E. 
Guyot  and  S.  H.  Guyot  executed  and  deliv- 
ered to  Sarah  J.  Eknmons  their  certain  prom- 
issory note  for  the  sum  of  $5,000,  payable  In 
December,  18M.  Suit  was  brought  upon  this 
note  In  the  district  conrt  of  El  Paso  county 
In  March,  1896.  and  at  the  same  time  writs 
of  attachment  were  issued  and  levied  upon 
the  property  of  the  defendants.  Subsequent- 
ly tbe  plaintiff,  S.  J.  Emmons,  directed  a 
dismissal  of  the  snlt,  declaring  that  the  suit 
had  been  brought  without  ho'  authority,  and 
that  the  promissory  note  had  been  paid. 
When  the  motion  was  made  to  dismiss  the 
suit,  Julia  B.  French  was,  upon  her  state- 
ment that  she  was  the  ownM-  of  the  note 
against  the  Ouyots,  substituted  as  party 
plaintiff.  Tbe  suit  was  subsequently,  and  In 
18D6,  dismissed.  In  August  1896,  N.  £!.  Guy- 
ot and  S.  H.  Guyot  brought  suit  In  the  dis- 
trict court  within  and  for  the  county  of 
Pueblo  against  Julia  B.  French  for  dam- 
ages in  the  sum  of  $20,000.  Demurrer  was 
Interposed  to  this  complaint  and  sustained, 
and  on  the  6th  of  April,  1887,  their  amend- 
ed complaint  was  filed.  In  which  are  alleged, 
among  other  things,  the  execution  and  de- 
livery of  the  note  mentioned  herein  to  Sarah 
J.  Emmons,  the  payment  thereof  before  ma- 
turity, and  tliat  after  the  maturity  of  the 
note  the  said  defendant,  having  unlawfully 
come  into  the  possession  of  the  same,  did, 
for  the  purpose  of  Injuring  plaintiffs  in  their 
business  operations,  and  damaging  them  In 
their  credit,  and  in  wanton  and  reckless  dis- 
regard of  the  rights  of  the  plaintiffs,  unlaw- 
fully and  without  authority,  maliciously  and 
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witbont  probable  canse,  canse  to  be  Institut- 
ed the  action  which  is  mentioned  herein, 
and  that  the  said  Jnlla  B.  French  did  at  the 
same  time,  maliciously  and  without  probable 
cause,  cause  writs  of  attachment  to  be  Is- 
sued and  levied  upon  various  mining  proper- 
ties and  other  real  estate  of  the  plaintiffs 
situate  In  the  counties  of  ES  Paso  and  Pueblo, 
and  state  of  Ck>lorado.  The  ninth  allegation 
of  the  plaintiffs'  amended  complaint  is  as 
follows:  "Plaintiffs  allege  that  they  were 
compelled  to,  and  did,  lay  out  and  expend 
the  sum  of  six  hundred  dcdiars  for  attorney's 
fees  and  other  necessary  expenses  In  resist- 
ing the  action  Instituted  by  defendant  as 
aforesaid,  and  procuring  a  dissolution  of  the 
said  attachment;  that  the  levy  of  said  writs 
of  attachment  for  a  long  time  embarrassed 
and  incumbered  these  plaintiffs  in  the  man- 
agement and  disposal  of  all  their  property 
so  levied  upon  as  aforesaid,  and  prevented 
plaintiffs  from  making  sales  or  disposing  of 
the  same  in  any  way;  and  that  the  said  ac- 
tion of  the  defendant  harassed,  vexed,  and 
annoyed  plaintiffs,  and  likewise  damaged 
and  injured  them  in  their  reputations  and 
business  credit,  all  In  the  sum  of  twenty 
thousand  dollars."  TV>  this  complaint  the 
defendant  answered,  denying  the  allegations 
of  the  complaint,  and  alleging,  among  other 
things,  that  the  said  note  was  delivered  to 
ber  by  Sarah  J.  Ehnmons  as  collateral  for  an 
Indebtedness.  She  admits  that  the  suit  was 
Instituted,  and  that  the  property  of  the  de- 
fendant was  levied  upon,  and  denies  that 
she  malidoiisly  caused  the  suit  to  be  in- 
stituted. She  further  says  that  she  fully  ex- 
plained to  her  attorneys  her  case,  as  she  was 
advised,  and  concealed  from  tbem  no  mate- 
rial fact,  and  tbat  ail  that  she  did  In  refer- 
ence to  said  suit  she  was  advised  to  do 
by  tbem,  and  that  in  all  she  did  she  was  ad- 
vised tbat  she  was  authorized  to  do  so  by 
law,  and  that  she  acted  without  malice  and 
with  an  honest  purpose.  In  an  amendment 
to  ber  answer  she  alleges  that  she  conducted 
the  correspondence  leading  up  to  the  bring- 
ing of  the  said  suit  for  and  on  behalf  of  the 
said  Sarah  J.  EUnmons,  and  as  ber  agent  and 
representative,  and  not  In  ber  own  belialf; 
tbat  in  so  doing  she  acted  without  malice, 
end  simply  as  the  agent  of  the  said  Sarah 
J.  Emmons.  The  trial  occurred  in  February, 
1900,  and  resulted  In  a  verdict  and  judgment 
In  favor  of  the  plaintiffs  for  the  sum  of  |4,- 
600,  from  which  Judgment  the  defendant  ap- 
peals. 

The  certificate  of  the  Judge  to  the  bill  of 
exceptions  states  tbat  the  bill  contains  "all 
the  evidence  offered  or  introduced  on  be- 
balf  of  each  or  all  of  the  parties  to  said  ac- 
tion upon  the  trial  thereof,  save  as  shown 
by  the  stenographer's  certificate  to  be  miss- 
ing." The  stenographer's  certificate  states 
tbat  the  bill  contains  a  "true,  perfect,  full, 
and  complete  transcript  of  the  evidence,  ex- 
cept exhibits  numbers  11,  16,  17,  23,  »4,  47, 
69,  and  91,  whlcb  I  have  been  unable  to  find 


since  the  trial;  also  part  of  flO."  Instruc- 
tions appear  in  the  record  and  in  the  bill 
of  exceptions.  The  certificate  of  tbe  clerk 
dated  September  4,  1900,  is  as  follows:  "I 
*  •  •  certify  tbe  above  and  foregoing  to 
be  a  true,  perfect,  and  complete  copy  of  all 
the  files  and  orders  of  court,  together  witli 
the  original  bill  of  exceptions."  Tb««  Is  no 
certificate  appended  to  tbe  bill  or  to  tbe 
transcript  certifying  that  It  contains  all  of 
the  instructions  given  by  the  court,  or  that 
it  contains  Instructions  offered  and  refused. 
Edcb  and  every  instruction  is  excepted  to  in 
the  folloTting  language:  "To  the  giving  of 
which  instruction,  tbe  defendant,  by  coun- 
sel, then  and  tbere  duly  excepts."  It  no- 
where appears  from  tbe  bill  that  objection 
was  made  to  any  instruction  given.  Tbe 
same  form  was  used  upon  the  refusal  of  tbe 
court  to  give  the  instructions  which  appear 
in  the  bill.  Tbe  bill  does  not  contain  an  ex- 
ception to  the  Judgment,  but  an  exception  to 
tbe  Judgment  appears  In  tbe  Journal  entry 
of  tbe  clerk. 

It  has  been  uniformly  held  by  ttds  court 
tbat  an  exception  to  tbe  Judgment  by  bill  is 
necessary,  and  tbat  a  Journal  entry  of  tbe 
clerk,  noting  an  exception,  is  not  sufficient 
to  warrant  tbe  court  in  considering  the  ques- 
tion as  to  whether  or  not  the  evidence  Is  suf- 
ficient to  support  the  finding.  Indeed,  in  tbe 
case  of  Ck)lorado  Fuel  Co.  v.  Maxwell  Grant 
Co..  22  Colo.  72,  48  Pac.  S56.  it  was  tadd 
tbat:  "Under  tbe  uniform  decisions  of  this 
court  and  tbe  court  of  appeals,  an  exception 
to  the  final  Judgment,  properly  preserved  and 
brought  into  the  record  by  a  bill  of  excep- 
tions, is  essential  to  obtain  a  review  of  tbe 
Judgment  upon  the  facts,  or  the  law  as  ap- 
plied to  the  facts.  Upon  this  record,  there- 
fore, we  are  limited  to  tbe  consideration  of 
those  assignments  based  upon  exceptions,  du- 
ly preserved,  to  tbe  rulings  of  tbe  trial  court 
upon  the  admission  and  rejection  of  testi- 
mony." We  cannot  determine  from  an  In- 
spection of  the  record  as  a  whole  that  the  in- 
structions appearbig  were  all  tbe  instructions 
given.  There  is  no  certificate  by  tbe  Judge 
or  derk,  nor  is  tbere  a  recital  in  tbe  record 
or  bill  from  which  we  can  conclude,  that  tbe 
Instructions  contained  in  tbe  record  proper 
or  in  the  bill  were  all  the  instructions  given 
by  the  court  Therefore  we  cannot  consider 
the  assignmoits  which  relate  to  tbe  giving 
and  refusing  of  instructions,  and  we  must  pre- 
sume tbat  the  court  properly  applied  the  law 
to  the  facts  upon  the  trial.'  Moreover,  tbe 
exceptions  taken  by  tbe  defendant  to  the  In- 
structions claimed  to  have  been  given  In  no 
way  called  the  attention  of  the  court  to  any 
objectionable  matter.  The  Instructions,  with 
one  or  two  exceptions  which  are  unimportant 
contain  more  than  one  proposition  of  law; 
and  it  has  Iieen  beld  by  this  court  tbat  a 
general  exception  to  an  instruction  which  con- 
tains more  than  one  proposition  of  law  Is 
not  an  exception  which  entitles  the  party  to 
have  the  alleged  error  reviewed  la  this  court. 
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Coansel  say  that  snbdtylslon  7  of  section 
187  of  the  Code  requires  the  judge  to  file 
'vrlth  the  clerk  the  Instructions  given  and  the 
Instructions  ofTered  and  refused,  and  that, 
Inasmuch  as  the  record  recites  that  the  In- 
Btmctions  which  appear  therein  were  filed  in 
the  clerk's  office,  we  should  presume  that  the 
judge  complied  with  the  law,  and  filed,  as 
directed  by  the  Code,  all  the  Instructions 
Slven  and  refused.  The  statute  does  require 
the  Judge  to  file  the  instructions  with  the 
clerk,  but  it  also  requires  him  to  indorse  the 
Instructions,  indicating  the  action  of  the  court 
And  subdivision  6  of  the  same  section  re- 
quires that  the  instructions  shall  be  signed 
by  the  Judge.  The  instructions  appearing  do 
not  bear  the  signature  of  the  Judge,  nor  do 
they  contain  any  indorsement;  and  we  can- 
not indulge  the  presumption  which  counsel 
suggests,  that  the  court  has  performed  his 
duty,  and  that  all  the  instructions  given  or  re- 
fused were  filed  in  the  clerk's  office.  Being 
unable  to  determine  what  instructions  were 
given  by  the  court,  we  cannot  pass  upon  the 
questions  raised  by  the  refusal  of  the  court 
to  give  the  instructions  which  appear  in  the 
record.  The  Code  makes  it  unnecessary  that 
the  instructions,  with  the  indorsements,  shonld 
be  made  a  part  of  the  bill  of  exceptions;  and 
this  court  can  review  instructions  which  ap- 
pear In  the  record  with  the  proper  indorse- 
ments and  bear  the  signature  of  the  Judge, 
when  proper  objections  an-i  exceptions  are 
preserved  by  ■bill.  We  can  also  review  in- 
structions wbicb  are  contaiued  In  the  bill  of 
exceptioiic,  with  proper  objections  and  recep- 
tions, and  bearing  the  signature  of  the  Judge, 
with  proper  Indorsements;  but  where  it  does 
not  appear,  either  from  the  record  or  the  biU 
of  exceptions,  that  the  instructions  contained 
therein  are  all  the  Instructions  given  by  the 
court,  we  cannot  consider  exceptions  or  ob- 
Jectons  made  thereto 

For  the  reason,  then,  that  there  Is  no  ex- 
ception In  the  bill  of  exceptions  to  the  Judg- 
ment rendered,  and  for  the  reason  that  it 
does  not  appear  that  the  instructions  were  all 
the  Instructions  given,  our  Investigation  of 
tbls  case  must  be  confined  to  the  assignments 
which  relate  to  the  receiving  of  testimony 
over  the  objection  of  the  defendant,  and  the 
assignment  Nvhich  alleges  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Assignments  numbered  43,  46,  47,  48,  and 
49  relate  to  the  alleged  error  of  tbe  court  In 
permitting  the  witness  S.  H.  Onyot  to  tes- 
tify over  the  defendant's  objection,  bnt  an 
inspection  of  tbe  bill  of  exceptions  shows  that 
exceptions  were  not  taken  to  the  ruling  of  the 
court. 

Tbe  witness  Guyot  was  permitted,  over  the 
objection  of  the  defendant,  to  testify  to  the 
valne  of  the  interests  he  held  in  the  mining 
property  levied  upon  under  the  writs  of  at- 
tachment. He  was  also  permitted  to  testify 
ttM  to  tbe  valne  of  a  one-third  Interest  in  tbe 
Bflltimore  and  Maryland  claims.    He  was  also 


permitted  to  testify  as  to  what.  If  any,  effect 
the  levying  of  the  attachments  had  upon  his 
business,  and  as  to  the  financial  resources 
and  wealth  of  the  defendant,  Julia  B.  French. 
He  was  also  permitted  to  testify  that,  al- 
though the  record  title  to  certain  mining 
claims  was  in  other  persons,  he  was  the  own- 
er of  them,  and  was  permitted  to  state  how 
be  was  handling  the  property.  The  witness 
T.  0.  Bradford  was  permitted  to  tell  what 
he  had  heard  people  say  about  the  attach- 
ment, as  affecting  the  business  standing  and 
reputation  of  the  plaintiffs;  and  the  witness 
Ik  H.  Johnson  was  permitted  to  testify  that 
the  attachments  levied  upon  the  mining  prop- 
erty of  the  Guyots  affected  theb:  business 
standhig.  After  the  case  was  closed,  tbe  de- 
fendant offered  Exhibits  A,  B,  C,  D,  E,  F, 
G,  and  H.  The  court  refused  to  receive  them, 
upon  tbe  ground  tliat  the  case  had  been 
closed. 

The  overruling  of  the  objections  to  the  tes- 
timony stated  herein,  and  the  refusal  to  ad- 
mit in  evidence  the  lettered  exhibits.  Is  as- 
signed as  error.  The  amended  complaint  was 
not  demurred  to,  and  it  is  objected  that  it 
does  not  state  facts  sufficient  to  constitute  a 
causeof  action.  We  cannot  agree  with  counsel. 
The  complaint  states  In  general  terms  a  perfect 
cause  of  action.  In  oar  Judgment.  It  specifies 
with  some  particularity  special  damages 
which  were  sustained  by  tbe  wrongful  seiziu'e 
under  tbe  attachment  and  while,  upon  mo- 
tion, the  complaint  might  have  been  made 
more  specific,  it  stated  a  cause  of  action 
against  the  defendant  The  suit  was  brought 
alleging  damages  for  the  malicious  prosecu- 
tion of  a  suit  against  the  plaintiffs.  In  suits 
of  that  character,  it  Is  competent  to  show, 
as  an  element  of  damage,  an  injury  to  tbe 
reputation  of  the  person  against  whom  the 
suit  is  prosecuted.  Lawrence  v.  Hagerman, 
66  m.  69,  8  Am.  Rep.  674.  In  such  suits 
it  is  also  competent  to  show  damages  sus- 
tained by  reason  of  a  party  being  unable 
to  dispose  of  the  property  levied  upon,  and 
we  find  no  error  in  the  overruling  of  defend- 
ant's objection  to  this  class  of  testimony. 
In  cases  of  malicious  prosecution  it  is  also 
competent  to  show  the  financial  standing  and 
ability  to  respond  to  Judgment  of  the  defend- 
ant and  the  court  did  not  err  In  permittfaig 
the  witness  Guyot  to  testify  to  the  financial 
standing  and  wealtb  of  the  defendant.  Cour- 
voisier  V.  Raymond,  23  Colo.  113,  47  Pac. 
284. 

The  witness  Bradford  testified  to  what  he 
heard  other  people  say  in  reference  to  the 
attachment  suit,  as  affecting  the  business 
standing  and  reputation  of  the  Guyots.  Up- 
on the  trial  It  was  objected  that  the  testi- 
mony was  hearsay,  but  in  cases  of  this  char- 
acter, when  one's  reputation  Is  affected,  and 
tbe  effect  upon  the  reputation  Is  made  an  ele- 
ment of  damage,  there  Is  no  other  way  to  es- 
tablish the  fact. 

The  lettered  exhibits  offered  by  the  defend- 
ant were  refused  because  not  offered  unt& 
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after  the  case  was  dosed.  Such  matters  are 
always  within  the  discretion  of  the  court,  and 
we  are  not  disposed  to  question  the  correct- 
ness of  the  ruling  of  the  Judge. 

We  are  therefore  compelled  to  affirm  the 
Judgment.    Affirmed. 


GARBANATI  t.  CITY  OP  DURANQO. 

(Supreme  Court  of  Oolorado.     Oct.  6,  1902.) 

DEPBCnVB  SIDEWALK— INJURY  TO  PBDBS- 
TRIAN— CONTRIBDTORY  NKOL.IOKNCB. 

1.  A  finding  of  contribatory  negli^euce  in  case 
of  a  pedestrian  falling  from  a  sidewalk,  ele- 
vated three  or  four  feet  above  the  ground,  is 
warranted,  where  he  was  old,  and  had  defect- 
ive eyesight,  and  Irnew  the  railing  was  down, 
and  tried  to  feel  his  way  with  his  cane,  on  a 
dark  night. 

Error  to  La  Plata  county  court 

Action  by  Henry  Oarbanatl  against  the 
city  of  Durango.  Judgment  for  defendant 
Plaintiff  brings  error.    Affirmed. 

H.  Oarbanatl,  In  pro.  per.  ,  N.  N.  Miller,  for 
defendant  In  error. 

GABBBRT,  J.  Plaintiff  In  error  brought 
an  aictlon  to  recover  damages  from  the  dty 
for  injuries  suffered  through  Its  alleged  neg- 
ligence.- A  trial  to  the  court  resulted  In  a 
Judgment  for  the  dty.  The  plaintiff  brings 
the  case  here  for  review  on  error. 

From  the  argument  of  counsel  and  the  rec- 
ord before  us,  it  appears  the  court  based  Its 
Judgment  upon  the  ground  that  plaintiff  was 
guilty  of  contributory  negligence.  This  is 
the  Important  question  to  determine.  The 
injuries  which  plalnrtlff  sustained  were  caus- 
ed by  falling  from  a  sidewalk  which  was  ele- 
vated some  three  or  four  feet  above  the 
ground  Immediately  adjoining.  His  own  tes- 
timony was  to  the  effect  that  a  rail  which 
bad  been  placed  by  the  dty  In  order  to  pre- 
vent persons  from  falling  off  the  walk  was 
down;  that  he  knew  of  Its  absence;  that  the 
acddent  occurred  at  night,  when  It  was 
quite  dark;  that  when  be  approached  the 
place  where  the  rail  was  down  he  com- 
menced walking  slowly,  and  felt  about  with 
his  cane  very  carefully,  for  the  purpose  of 
definitely  locating  the  walk,  but  notwith- 
standing these  precautions,  fell  off.  It  ap- 
pears from  the  testimony  that  he  Is  quite  ad- 
vanced In  years,  and  thait  his  eyesight  Is 
very  much  Impaired.  These  statements  are 
undisputed,  and,  conceding  that  they  are  not 
of  a  character  from  which  the  only  conclu- 
sion which  could  be  logically  deduced  Is 
that  the  plaintiff  was  guilty  of  negligence 
but  for  which  the  injury  would  not  have 
been  sustained,  they  at  least  disclose  facts 
and  circumstances  from  whicb  different  In- 
telligent minds  might  honestly  draw  differ- 
ent conclusions  on  this  subject 

When  a  person  travels  along  a  sidewalk 
which  he  knows  to  be  dangerous,  he  cannot 
recover  for  Injuries  sustained  resulting  from 
defects  of  which  he  had  knowledge,  unless 


he  exerdses  care  commensurate  with  the 
danger  about  to  be  encountered  and  his  abil- 
ity to  cope  with  It  The  precautions  which 
an  ordinarily  prudent  person,  In  the  fuU  pos- 
session of  his  physical  faculties,  would  take 
to  avoid  danger,  would  be  wholly  Insufficient 
to  protect  one  from  the  same  danger  whose 
physical  faculties  were  impaired.  A  dty  is 
required  to  exercise  reasonable  diligence  in 
keeping  its  sidewalks  in  reasonably  good  re- 
pair, but  it  Is  not  required  to  keep  them  In 
that  condition  which  \«ill  insure  all  persons 
from  injury  under  all  circumstances.  Per- 
sons using  such  walks  are  bound  to  exercise 
reasonable  care  upon  thedr  part  to  avoid  In- 
Jury  from  known  defects.  Tested  by  these 
considerations,  the  plaintiff  cannot  success- 
fully complain  of  the  finding  of  the  trial 
court  on  the  subject  of  contributory  negli- 
gence. The  degree  of  care  which  plaintiff 
used  when  he  reached  the  place  of  danger 
Is  not  the  only  test  which  must  be  applied 
In  determining  his  negligence.  His  eyesight 
was  defective;  the  ndght  was  dark;  he  knew 
of  the  danger,  and  realized  that  he  was  un- 
able to  avoid  It  by  the  exerdse  of  his  sense 
of  sight;  and  yet,  In  the  face  of  these  con- 
dlttons,  he  chose  to  take  the  risk  of  passing 
over  a  walk  which  to  one  with  defective  eye- 
sight was  certainly  dangerous,  without  any 
precautions  to  prevent  the  results  whicb  fol- 
lowed, further  then  the  exerdse  of  his  own 
faculties.  Upon  these  facts  and  drcumstan- 
ces,  a  finding  can  readily  be  predicated  that 
plaintiff  failed  to  exercise  those  precautions 
which  reasonably  prudent  persons,  confront- 
ed with  the  same  danger  and  laboring  under 
the  same  difficulty  of  contending  with  it 
would  have  exercised  In  the  same  drcum- 
stances,  and  that  his  negligence  in  this  re- 
spect was  the  cause  of  his  Injury;  In  short 
that  the  failure  of  plaintiff.  In  the  face  of 
conditions  which  he  knew  were  present  to 
exerdse  that  degree  of  care  and  caution  which 
ordinarily  prudent  persons  would  have  exer- 
dsed  in  the  same  drcumstances,  was  the 
proximate  cause  of  his  injury.  City  of  Den- 
ver V.  Hubbard,  29  Colo.  528,  69  Pac.  508; 
Highlands  v.  Ralne,  28  CMo.  296,  47  Pac. 
283;  Harris  v.  Uebdhoer,  76  N.  T.  109;  Pitt- 
man  V.  City  of  la  Reno  (Okl.)  46  Pac.  4S5; 
Elliott  Roads  &  St  (ad  Ed.)  |  636;  Ham  v. 
atv  of  Lewlston  Me.)  47  Atl.  M8.  The 
trial  Judge,  in  determining  these  questions, 
has  performed  the  function  of  a  Jury,  and 
his  findings  on  these  Issues  are  as  binding 
upon  us  as  a  verdict  of  a  Jury  would  be 
where  the  same  Issues  were  Involved. 

Objection  is  made  to  the  Judgment  of  the 
court  because.  It  is  claimed,  the  finding  on 
the  subject  of  contributory  negligence  was 
not  based  upon  the  testimony,  but  "upon  the 
consensus  of  authoritlesi"  This  claim  Is 
without  merit.  The  Judgment  generally  was 
for  the  defendant.  No  provision  of  the  Code 
is  dted  which  requires  the  court  to  make 
a  special  finding  on  this  Issue;  but  even  if 
U  were,  the  finding  ynn  made.    The  court 
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■erely  refers  to  "Qie  consensos  of  authori- 
ties" as  snpporUng  Its  flndlng,  from  the  te»- 
tiiuony,  that  the  plaintiff  was  gnllty  of  con- 
tributory negligence. 

Other  objections  are  urged,  which,  bowev- 
«r,  are  of  no  moment,  In  view  of  the  fact 
tliat  the  Judgm^it  of  the  connty  court  must 
ke  affirmed  for  the  reasons  already  glyen. 

Judgment  affirmed. 


WELUNaTON  «t  al.  t.  BBOK. 
(Supreme  Court  of  Colorado.    Nov.  3,  1902.) 

WATER  (XHJHSES—IRRIOATION— DIVERSION  OF 
8TRHAM— PRIORITY    OP   APPROPRIATION- 
SUFFICIENCY   OV  ANSWER. 

1.  In  answer  to  a  suit  to  enjoin  the  diTersion 
•f  a  stream  nsed  by  both  parties  for  irrigatiou 
VDrposes,  defendants  averred  that  since  a  cer- 
tain date,  two  years  before  plaintiff's  appro- 
priation of  the  stream,  and  every  year  there- 
after, they  had  diverted  the  stream  for  the  pur- 
pose of  irrigating  their  lands,  and  that  daring 
part  of  the  irrigating  season  the  volume  of 
water  was  not  greater  than  required  for  that 
purpose.  Held,  that  the  answer  showed  such  a 
prior  appropriation  as  to  coustitnte  a  defense. 

Error  to  district  court.  Eagle  county. 

Suit  by  Hele  A.  Beck  against  Martha  Wel- 
Bngton  and  another.  Judgment  for  plaintiff 
entered  on  sustaining  a  demurrer  to  the  an- 
swer, and  defendants  bring  error.    Reversed. 

James  Diets  and  A.  J.  Sterling,  for  plain- 
tiffs In  error.  Charles  K.  Phillips,  for  de- 
fendant in  error. 

OABBERT,  J.  The  controversy  between 
tbe  parties  to  this  proceeding  is  the  priority 
•f  right  to  divert  the  waters  of  Berry  creek 
'tot  the  purposes  of  Irrigation.  Defendant  In 
error,  as  plaintiff,  commenced  this  action  In 
the  court  below.  In  her  complaint  she  avers 
tbat  since  the  10th  day  of  May,  1893,  she  has 
applied  the  waters  of  Berry  creek  to  the  ir- 
rigation of  her  lands  through  the  Hawley 
tftch,  and  that  1%  cubic  feet  of  water  per 
second  of  time  has  been  so  utilized  by  her 
since  that  date,  and  is  necessary  for  the 
proper  irrigation  of  her  lands;  that  the  de- 
fendants have  shut  off  and  obstructed  the 
water  from  the  ditch,  to  ber  Injury,  etc.  To 
tbis  complaint  the  defendants  answered,  put- 
ting in  issue  some  of  the  material  averments 
•f  the  complaint,  and  also  averred,  as  a  fur- 
ther defense,  that. since  the  year  1891,  and 
every  year  thereafter,  they  have  diverted  the. 
water  of  the  creek  for  tbe  purpose  of  irrigat- 
ing the  lands  of  the  defendant  Martha  Wel- 
lington, and  that  during  part  of  tbe  iirigat- 
lug  season  the  volume  of  water  flowing  in  the 
stream  is  not  greater  than  is  required  for 
tbe  proper  irrigation  of  sucb  lands.  To  this 
defense,  and  the  answer  as  a  whole,  a  gen- 
eral demurrer  was  interposed  by  plaintiff, 
whlcta  was  sustaUied.  Thereupon  defend- 
ants asked  leave  to  amend  their  answer, 
which  was  denied,  and,  on  iU)pUcation  of 
plaintiff.  Judgment  was  rendered,  perpetoally 


restraining  and  enjoining  the  defendants  from 
In  any  manner  interfering  with  the  Hawley 
irrigation  ditch,  and  from  In  any  manner 
diverting  the  waters  of  Berry  creek  until 
plaintiff  shall  have  had  and  enjoyed  a  first 
and  paramoimt  water  right  In  the  stream  to 
the  extent  of  1%  cubic  feet  of  water  per  sec- 
ond of  time.  From  this  Judgment  tbe  de- 
fendants bring  the  case  here  for  review  on 
error. 

The  defendant  In  error  has  not  entered  an 
appearance  here,  and  we  are  not  favored  with 
tbe  views  of  counsel  which  may  have  been 
urged  upon  the  attention  of  the  trial  Judge  In 
support  of  tbe  demurrer  to  tbe  answer  and 
affirmative  defense.  The  first  appropriator 
of  the  water  of  a  natural  stream  has  a  prior 
right  to  such  water  to  the  extent  of  bis  ap- 
propriation (Schilling  V.  Bomlnger,  4  Colo. 
100),  and  an  appropriation  of  water  for  Irriga- 
tion is  effected,  within  the  meaning  of  the 
constitution,  when  actually  applied  to  land 
for  tbat  purpose  (Reservoir  Co.  v.  South- 
worOi.  13  Colo,  m,  21  Pac  1028,  4  L.  R.  A. 
767;  Ft  Morgan  Land  &  Canal  Co.  v.  South 
Platt:e  Ditch  Co.,  18  Colo.  1,  80  Pac.  1032, 
36  Am.  St  Rep.  259).  According  to  the  aver- 
ments of  the  further  defense  interposed  by 
tbe  answer  of  the  defendants,  it  appears  that 
they  made  an  appropriation  of  water  from 
Berry  creek  something  Uke  two  years  prior 
to  the  appropriation  by  plaintiff  from  the 
same  source;  that  the  use  of  the  water 
thereby  appropriated  has  been  continuous 
since  that  time,  when  necessary;  and  tbat  it 
has  been  actually  applied  to  the  land  of  tbe 
defendant  Martha  Wellington  since  1891,  for 
the  purposes  of  irrigation.  It  further  appears 
from  this  defense  that  at  certain  seasons  of 
the  year  tbe  flow  of  the  stream  will  only  sup- 
ply the  needs  of  the  defendants.  It  appears, 
therefore,  from  the  averments  of  this  de- 
fense, tbat  the  defendants  have  a  prior  right 
to  the  use  of  the  water  from  the  natural 
stream,  and,  when  low,  to  tbe  entire  volume 
thereof;  and  the  demurrer  thereto  should 
have  been  overruled. 

In  noticbig  tbe  averments  of  the  further 
defense,  we  have  not  overlooked  the  state- 
ment that  the  father  of  the  defendant  Mar- 
tha Wellington  appropriated  the  water  of 
Berry  creek  in  1888  for  the  purposes  of  ir- 
rigation, and  thereafter  utilized  the  water 
for  such  purpose  until  1891,  at  which  time 
he  conveyed  the  land  upon  which  sucb  water 
had  been  applied  to  defendant,  his  daughter; 
but  we  do  not  deem  this  statement  material, 
for  the  reason  that  according  to  the  state- 
ments noticed,  the  defendant  bad  continuous- 
ly used  the  waters  of  the  stream  since  1891, 
and,  as  this  antedates  the  time  when  the 
plaintiff  began  the  use  of  such  waters,  it  was 
sufficient  for  the  purposes  of  determining  the 
questions  raised  by  tbe  demurrer.  It  may 
be  that  tbe  mere  statement  of  the  transfer 
of  tbe  land  would  not  be  sufficient  to  con- 
stitute a  transfer  of  the  water  right,  but  we 
do  not  pass  upon  tbis  question.  JTb@  f  t^Ad- 
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Ings  of  both  parties  are  somewhat  Informal, 
and  might  be  more  definite. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the  an- 
swer.   Beversed  and  remanded. 


DENVER  &  R.  O.  B.  CO.  T.  YOUNG. 

(Supreme  Court  of  Colorado.     Oct.  6.  1902.) 

HARRIED  WOMAN— PERSONAL.  INJURIE3-ELB- 
MENTS  OF  DAMAGE— IMPAIRMENT  OF  ABIL- 
ITY TO  LABOR— APPBAI^EXCBPTION  TO  IN- 
STRUCTION —  DEFINITBNESS  —  ASSIGNMENT 
OF  ERROR  —  SPECIFIC  CHARACTER  -  SUFFI- 
CIENCY. 

1.  Mills'  Aun.  St.  !{  S009,  3012.  3020,  provide 
that  a  married  woman  may  sue  and  be  sued  lu 
all  matters  relating  to  her  property  or  person 
as  if  she  were  sole,  that  she  may  carry  ou  any 
trade  or  business  and  perform  any  labor  or  serv- 
ices on  her  own  account,  and  that  her  earnings 
shall  be  her  individual  property.  In  a  i>er8onal 
injury  action  by  a  married  woman,  it  appeared 
that  she  performed  household  duties,  and  aUo 
took  care  of  three  cows,  made  and  delivered 
batter,  and  did  other  outside  manual  labor.  Tb6 
court  lustructed  that  she  was  entitled  to  recov- 
er compensation  for  her  inability  to  perform 
manual  labor,  resulting  from  her  injuries.  Beld, 
that  the  instmction  was  too  broad,  as  nnAa  the 
statute  a  married  woman  Is  not  entitled  to  com- 
pensation for  performance  of  household  duties. 

2.  There  being  no  evidence  as  to  what  her 
earnings  from  her  other  labor  were,  if  any,  any 
recovery  ou  that  account  was  unauthorized,  and 
the  Instruction  was  therefore  without  support  in 
the  evidence  in  that  respect. 

3.  An  objection  and  exception  to  the  giving 
of  a  particular  instruction  Is  snfflcieut,  wTthont 
pointing  out  in  the  exception  itself  the  real 
ground  of  objection;  that  bving  a  matter  of 
argument. 

4.  Where  an  instmction  deals  solely  with  the 
question  of  the  measure  and  dements  of  dam- 
age, aud  any  error  In  the  iuatmction,  in  view  of 
Its  phraseology,  will  render  it  erroneous  as  a 
whole,  an  objection  and  exception  to  the  giving 
of  it  as  a  wtole  Is  sufficiently  particular  to  cov- 
er anv  error  therein. 

6.  Au  assignment  of  error  reciting  that  the 
court  erred  in  giving  certain  instructions,  desig- 
nated by  number,  and  Including  the  one  consid- 
ered, because  each  of  such  instructions  was  ei- 
ther erroneous  in  law,  or  not  supported  by  the 
issues  and  the  evidence,  is  sufficiently  specific 
without  specifying  the  particular  defects. 

Appeal  from  district  court,  Arapahoe  coim- 

ty. 

Action  for  personal  Injuries  by  Martha 
Young  against  the  Denver  &  Rio  Grande 
Railroad  Company.  B'rom  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

Walcott,  Valle  &  Waterman  and  W.  W. 
Field,  for  appellant  T.  W.  Lipscomb. 
George  W.  Taylor,  and  John  A.  De  Weese, 
for  appellee. 

GABBGRT,  J.  Plaintiff  Is  a  married 
woman,  residing  with  her  husband  at  and 
since  the  time  of  snstaining  her  alleged  in- 
juries. On  the  subject  of  damages  the  court 
advised  the  jury  to  the  effect  that.  If  the 
verdict  was  in  favor  of  plaintiff,  she  was  en- 

%  1.  See  Damages,  vol.  IS,  Cent  Dig.  i  OS;    Has- 
band  and  Wife,  vol.  M.  Cent  Dig.  i  TM. 


titled  to  Bucta  reasonable  amount  aa  would 
compensate  her  for  her  inability  to  perform 
manual  labor,  resulting  from  her  Injuries, 
and.  In  fixing  the  amount  of  her  recovery, 
there  should  be  taken  into  consideration  her 
loss  of  time  resulting  from  her  Incapacity  to 
labor.  Tbe  objection  urged  against  this  in- 
stmction Is  that  It  permitted  the  jory  to  as- 
sess damages  which  she  was  not  entitied  to 
recover.  The  material  testimony  to  consid- 
er In  cotmection  with  this  instruction  is  to 
this  effect:  That  prior  to  her  Injury  the 
plaintiff.  In  addition  to  doing  her  ordinary 
housebidd  worli,  took  care  of  and  milked 
three  cows,  made  and  dellTered  batter,  and 
did  other  outside  manual  labor;  that  since 
sustaining  her  Injuries  she  has  been  unable 
to  perform  any  manual  labor  whatever.  Our 
statutes  provide  that  a  married  woman  may 
sue  and  be  sued  In  all  matters  having  rela- 
tion to  her  property  or  person  In  the  same 
manner  as  If  she  were  a  feme  sole,  th.nt 
she  may  carry  on  any  trade  or  business  and 
perform  any  labor  or  services  on  her  sole 
and  separate  account,  and  that  the  earnings 
from  these  sources  shall  be  her  individual 
property.  Sections  3009,  3012,  3020,  2  Mills 
Ann.  St  While  these  provisions  have  re- 
lieved a  married  woman  from  many  of  the 
disabilities  imposed  under  tbe  common  law, 
they  have  not  abrogated  all  the  common-law 
relations  of  husband  and  wife.  She  is  still 
required  to  perform  the  nsnal  and  ordinary 
household  duties.  For  services  of  this  char- 
acter she  is  not  entitled  to  any  monetary 
compensation  from  ber  husband.  Her  serv- 
ices on  this  account  belong  to  hlin,  and  hence 
the  Instmction,  in  so  far  as  It  authorised  tlie 
jury  to  allow  her  damages  which  would  com- 
pensate her  for  her  Inability  to  perform  man- 
ual labor,  was  too  broad,  because  It  author- 
ized damages  to  be  assessed,  for  her  Inability 
to  perform  her  household  dutira  proper. 
City  of  Wyandotte  v.  Agan,  87  Kan.  628,  15 
Pac.  629;  Thomas  v.  Town  of  Brooklyn, 
58  Iowa,  438,  10  N.  W.  849;  Railway  Co.  v. 
McQlnnls,  40  Kan.  109,  26  Pac.  453;  3  Snth. 
Dam.  (1st  Ed.)  723;  3  Suth.  Dam.  (2d  U<l.) 
f  952;  Brooks  v.  Schwerin,  54  N.  Y.  343; 
MInIck  V.  City  of  Troy,  19  Hun,  253;  2  Sedg. 
Dam.  (8th  Ed.)  i  486.  The  cases  cited  by 
counsel  for  plaintiff  In  support  of  their  con- 
tention that  this  Instruction  Is  correct  are 
entirely  different  from  the  one  at  bar,  and  do 
not  in  any  manner  conflict  with  our  raling 
that  a  married  woman  cannot  recover  dam- 
ages on  accoont  of  her  inability  to  perform 
her  ordinary  bonsehold  duties.  In  Hamilton 
T.  Railway  Co.  (Mont)  43  Pac.  713,  it  was 
held  that,  In  an  action  by  a  wife  for  personal 
Injuries,  she  may  recover  damages  for  any 
Impairment  of  her  capacity  to  earn  money; 
but  that  Is  not  this  case,  because  her  inabil- 
ity to  perform  household  duties  Is  not  an 
item  for  which  she  can  recover,  becanse  she 
Is  not  entitled  to  compensation  In  money  for 
such  labor  from  her  husband.  In  Jordan 
T.  RaUway  Co.,  138  Mass,  425,  it  appear* 
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Ihat  a  married  woman,  previous  to  an  injury, 
had  been  earning  a  certain  sum  per  annum 
by  taking  in  sewing,  tlie  proceeds  of  wiiicli 
she  applied  to  the  support  of  her  famiiy  and 
husband.  The  court  very  properly  held  that 
.slie  was  entitled  to  recover  for  tiie  diminu- 
tioa  of  her  capacity  to  do  this  work,  resulting 
from  the  injuries  sustained,  because  her  cu- 
I)acity  to  earn  money  in  that  way  was  her 
own;  but  that,  it  will  be  readily  understood 
from  what  we  liave  already  said,  presents  a 
<-ase  entirely  dill'ereut  from  the  one  at  bar, 
in  so  far  as  it  relates  to  the  inability  of 
Iilaiutiet  to  perform  her  usual  household  du- 
ties. Losses  sustained  by  plaintiff  resulting 
from  her  Inability  to  perform  manual  labor 
in  the  prosecution  of  any  business  in  which 
she  might  have  been  engaged  on  her  own 
jiceount  would  constitute  a  proper  element 
of  damages,  but  the  testimony  wholly  fails 
to  make  a  case  which  JustlQes  the  jury  in 
stUowlng  any  damages  of  that  character.  It 
<locs  not  appear  from  the  record  that  any 
of  the  labor  which  plaintiff  performed  In  ad- 
dition to  the  discharge  of  what  might  be 
termed  her  household  duties  proper  was  in 
the  prosecution  of  any  business  in  which  she 
was  individually  engaged;  but,  conceding 
that  in  doing  this  outside  work  she  was  en- 
gaged in  business  on  her  own  account,  there 
is  not  a  scintilla  of  evidence,  so  far  as  we 
are  advised  from  the  record,  from  which  it 
can  be  determined  what  such  earnings  were, 
although  the  jury,  under  the  Instruction  giv- 
<'n,  was  authorized  to  compensate  her  on 
this  account.  A  verdict  cannot  be  based  up- 
on mere  conjecture.  There  must  be  some 
testimony  to  support  an  item  of  damage 
which  is  susceptible  of  proof.  For  the  er- 
rors In  this  instruction,  the  judgment  must 
lie  reversed,  and  the  cause  remanded  for  a 
now  trial. 

We  have  not  noticed  other  elements  of 
damages  specified  in  the  instruction,  because 
counsel  will  understand  from  what  has  been 
s.nid  that  plaintiff's  damages  would  be  limited 
to  those  resulting  to  her  individually,  as 
contradistinguished  from  those  which  would 
rc!:ult  to  her  husband  only. 

Miiny  other  errors  are  assigned  and  argued 
by  counsel  for  defendant,  none  of  which, 
however,  if  sustained,  would  result  in  more 
tlian  a  reversal  and  new  trial.  Some  of 
these.  If  passed  upon,  would  necessitate  an 
expression  of  opmion  on  the  facts  found  by 
tlio  jury.  Such  an  expression  might  bo  prej- 
udicial to  one  or  the  otlier  of  the  parties  at 
the  retrial.  The  others  relate  to  alleged  er- 
ror.<«  In  Instructions  and  rulings  on  testimony, 
which,  if  well  taken  at  this  time,  will  not 
neijssarlly  recur  at  a  new  trial,  or  may  be- 
come immaterial.  For  these  reasons,  we 
shall  not  pass  upon  the  further  errors  assign- 
ed on  behalf  of  the  defendant. 

We  shall  notice  briefly  two  points  made  by 
counsel  for  plaintiff: 

It  Is  claimed  that  no  exceptions  were  re- 
^rrved  to  tlie  instructions.  Defendant  ob- 
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jected  and  excepted  to  the  giving  of  the  par- 
ticular instruction  we  have  considered.  This 
character  of  exception,  under  repeated  deci- 
sions, is  sufficient,  because  the  attention  of 
the  court  is  directed  to  the  particular  In- 
struction which  is  claimed  to  be  erroneous. 
It  is  entirely  different  from  those  passed  up- 
on in  the  cases  cited  by  counsel  for  plaintiff, 
where  it  was  held  that  a  general  exception 
to  an  enthre  charge,  part  of  which  was  cor- 
I  rect,  was  insufficient,  because  it  failed  to 
!  point  out  to  the  court  the  particular  part  of 
I  the  charge  which  was  claimed  to  be  errone- 
I  ous.  The  practice  is  established  in  this  ju- 
risdiction that  it  ia  not  necessary.  In  an  ex- 
ception Itself,  to  point  out  specifically  the 
real  ground  of  the  objection  to  an  Instruction 
to  which  the  exception  is  directed.  That  is 
the  office  of  an  argument  to  the  trial  judge 
in  support  of  any  objection  which  may  be 
interposed.  The  instruction  passed  upon, 
considered  as  a  whole,  dealt  solely  with  the 
question  of  the  measure  and  elements  of 
damages;  and  any  error  in  this  respect,  in 
view  of  its  phraseology,  necessarily  rendered 
the  entire  instruction  erroneous. 

It  is  also  urged  that  the  assignment  of  er- 
ror based  upon  the  instructions  is  not  suffi- 
ciently specific.  It  recites,  in  substance,  that 
the  court  erred  In  giving  certain  instructions 
designated  by  number.  Including  the  one  con- 
sidered, because  each  of  such  instructions 
was  either  erroneous  in  law,  or  not  supported 
by  the  issues  and  the  evidence.  This  is  a 
compliance  with  our  rules.  The  particular 
instructions  challenged,  and  the  gnounds  up- 
on which  they  are  claimed  to  be  erroneous, 
are  stated.  It  would  neither  be  practicable 
nor  desh:able  to  specify  in  an  assignment  of 
error.  In  detail,  the  particular  defects  relied 
upon  in  support  of  the  assignment 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  (or  a  new 
trial.    Reversed  and  remanded. 


PARSONS  ▼.  PEOPLE. 

(Supreme  Court   of  Colorado.     Nov.  3.   1902.) 

ELECTIONS— ELECTORS— QUALIFICATIONS— 
RESIDENCE-STUDENTS. 

1.  Const,  art.  7,  §  4,  provides  that,  for  the  pur- 
pose of  voting,  uo  person  shnll  liie  deemed  to 
have  gained  a  residence  by  reason  of  hi.s  pres- 
ence, nor  while  a  student,  in  any  institutiDU  of 
learning.  Section  2  declares  that  a  voter  shall 
have  resided  in  the  state  six  months  immediate- 
ly preceding  the  election,  etc.,  in  order  to  be  en- 
titled to  vote.  Held,  that  where  a  student  came 
within  the  state  to  attend  an  Institution  of 
learning,  and  at  the  time  of  voting  he  had  uo 
fixed  intention  to  reside  either  in  the  state  or 
iu  the  county  where  he  voted,  he  was  not  a 
resident,  and  was  therefore  not  eligible  to  vote, 
though  he  had  actually  resided  within  the  coun- 
ty for  a  period  longer  than  that  required. 

Error  to  district  court,  Jefferson  county. 
H.  F.  Parsons  was  convicted  of  illegal  vot- 
ing, and  lie  brings  en-or.    Affirmed. 


f  1.  Se«  Electtona,  vol.  IS,  Cent.  Dig.  i  71. 
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The  plaintiff  In  error,  H.  P.  Parsons,  was 
convicted  of  illegal  voting.  The  information 
charges  that  on  the  6th  day  of  November,  A. 
D.  1900,  at  the  county  of  Jefferson,  there 
■was  a  general  election  duly  and  In  form  of 
law  had  and  held;  that  there  was  then  and 
there  a  place  for  voting,  called  "Election  Pre- 
clncc  Xo.  9";  that  said  H.  F.  Parsons  did 
then  and  there  unlawfully  and  knowingly 
vote  and  offer  to  vote  in  said  election  pre- 
cinct, in  which  precinct  he  did  not  then  and 
there  reside.  The  defendant  was  found 
guilty,  and  fined  the  sum  of  $10.  Upon  the 
trial  the  following  stipulation  was  entered  in- 
to in  behalf  of  the  people  and  the  defendant, 
and  constitutes  the  evidence  upon  which  he 
was  convicted:  "Now,  on  this  27th  day  of 
November,  1900,  the  people  appearing  by  Er- 
win  L.  Regennitter,  the  district  attorney, 
and  the  defendant  appearing  and  being  pres- 
ent In  court  in  his  own  proper  person,  and 
also  by  Ward  &  Ward,  his  attorneys,  it  is 
stipulated  and  agreed  between  the  people  and 
the  said  defendant,  for  the  purposes  of  this 
case,  that  on  the  Cth  day  of  November,  1900, 
at  the  said  county  of  Jefferson,  there  was 
a  general  election  duly  and  in  due  form  of 
law  had  and  held;  that  there  was  then  and 
there  a  place  for  voting,  called  'Election  Pre- 
cinct Numbered  Nine';  that  said  defendant 
did  then  and  there  vote  and  offer  to  vote 
in  said  election  precinct;  that  he  was  then 
and  there  of  the  age  of  twenty-one  years; 
that  he  came  to  said  Jefferson  county  in  the 
month  of  September,  1899,  for  the  sole  pur- 
pose of  obtaining  an  education;  that  he  en- 
tered a  certain  institution  of  learning  there 
situate,  to  wit,  the  School  of  Mines,  as  a 
student,  in  the  month  of  September,  1899; 
that  at  the  time  of  so  entering  said  Institu- 
tion his  attention  was,  by  the  officers  of 
said  institntlon,  called  to  a  rule  of  the  board 
of  trustees  thereof  which  reads  as  follows: 
'Resolved,  beginning  with  the  next  fiscal 
year,  December  1,  1898,  a  charge  for  tuition 
equal  to  $50  per  annum  shall  be  collected 
from  all  students  entering  this  school  from 
locations  outside  of  Colorado;'  that  he  there- 
upon, and  also  upon  returning  to  said  Insti- 
tution after  the  summer  vacation  of  1900, 
paid  for  one  year's  tuition,  as  required  by 
said  rule;  that  his  home  prior  to  coming  to 
said  Jefferson  county,  as  aforesaid,  was  at 
Wamego,  Kansas;  that  at  that  time  his 
parents  resided  at  Wamego,  Kansas;  that 
he  went  to  Wamego,  Kansas,  where  his  pa- 
rents resided.  In  the  summer  vacation  of 
1900,  and  spent  the  said  vacation  in  Kansas, 
Missouri,  and  Colorado;  that  during  said 
vacation  he  kept  his  room  and  furniture  at 
Golden,  In  said  Jefferson  county;  that  he  has 
been  supported  and  maintained  during  his 
stay  in  said  Jefferson  county,  Colorado,  by 
money  borrowed  and  secured  by  himself 
from  an  uncle,  together  with  some  money 
earned  by  his  individual  efforts;  that  on  said 
6th  day  of  November,  1900,  his  parents  were 
residing  in  Wamego,  Kansas;   that  he  never 


at  any  time  during  Ms  stay  In  saM  Jefferson 
couu^  formed  or  had  the  intention  to  make 
or  not  to  make  said  county  his  fixed  and  per- 
manent place  of  habitation;  that  during  said 
period  he  has  not  paid  any  poll  tax  In  the 
city  of  Golden,  In  said  Jefferson  county,  or 
any  tax  in  said  county  in  which  said  pre- 
cinct is  situate;  that  he  has  never  beai,  and 
is  not  now,  married;  tiiat  he  has  never  since 
leaving  Wamego.  Kansas,  in  September, 
1899,  as  aforesaid,  determined  where  he 
would  make  bis  permanent  home;  that  he 
"has  on  said  eth  day  of  November,  1900, 
without  any  Intention,  so  far  as  the  adop- 
tion of  any  place  as  a  fixed  and  permanent 
habitation  Is  concerned,  and  had  not  then 
any  Intention  as  to  where  he  would  locate  or 
settie  or  cast  his  lot  after  graduating  from 
said  School  of  Mines,  but  did  then  and 
there  intend  not  to  stay  or  remain  in  said 
county  of  Jefferson  after  so  graduating,  but 
did  Intend  and  remain  in  said  county  of 
Jefferson  until  such  time;  that  the  coarse 
which  he  was  then  and  there  taking  was  a 
four-years  course;  that  on  the  said  6tb  day 
of  November,  1900,  this  defendant  personally 
knew  all  of  the  facts  herein  stated  which 
bear  on  the  question  of  his  residence;  that 
at  the  time  defendant  voted  he  said  he  had 
a  residence  in  said  Jefferson  county;  and 
that  at  said  time  the  defendant.  In  case  of  a 
veiT  serious  Illness  or  affliction,  such  as 
blindness,  would  have  returned  to  Wamego, 
Kansas,  where  his  parents  then  resided." 

Ward  &  Ward,  for  plaintiff  In  error.    Chas. 
C.  Post,  Atty.  Gen.,  for  the  State. 

STEEI-E,  J.  (after  stating  the  facts).  Tbe 
sole  question  for  our  determination  (all  Ir- 
regularities having  been  waived  by  the  de- 
fendant) Is  whether  or  not  the  defendant 
being  a  native-born  citizen  of  the  United 
States,  over  the  age  of  21  years,  was  on  the 
6th  of  November,  1900,  a  resident  of  elec- 
tion precinct  No.  9,  In  Jefferson  county,  Colo., 
within  the  meaning  of  the  constitution. 
Clause  2  of  section  1  of  article  7  of  the  con- 
stitution is  as  follows:  "He  shall  have  re- 
sided In  the  state  six  months  Immediately 
preceding  the  election  at  which  he  offers  to 
vote,  and  in  the  county,  city,  town,  ward  or 
precinct  such  time  as  may  be  prescribed  by 
law."  Clause  2,  i  1571,  Mill's  Ann.  St.,  Is 
as  follows:  "He  shall  have  resided  In  this 
state  six  months  Immediately  preceding  the 
election  at  which  he  offers  to  vote;  In  the 
county,  ninety  days,  and  In  the  ward  or 
precinct,  ten  days."  The  defendant  had  liv- 
ed for  more  than  6  months  In  the  state,  more 
than  90  days  in  the  county  of  Jefferson,  and 
more  than  10  days  in  said  election  precinct 
No.  9.  The  people  contend  that  the  defend- 
ant was  not  a  resident  of  the  state,  within 
the  meaning  of  the  constitution,  and  cite  Jain 
v.  Bossen,  27  Colo.  423,  62  Piac.  194,  Kellogj: 
v.  Hickman.  12  Colo.  256,  21  Pac.  325,  and 
Sharp  T.  Mclntire,  2i  Colo.  M^CLPac  115, 
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tn  support  of  this  contenti-on.  Tiieae  cases 
hold  that  one  is  not  entitled  to  Tote  In  this 
state  ouless  be  has  made  an  actual  settle- 
ment within  the  state,  and  adopted  it  as 
n  fixed  and  permanent  habitation;  that  <Hie 
cannot  aeauire  the  right  to  vote  in  the  state 
by  a  sojourn  here  on  business  or  pleasure, 
however  long,  without  abaiidoning  his  for- 
mer domicile;  that  there  must  not  only  be  a 
personal  presence  here  for  the  requisite  time, 
but  a  concurrence  therewith  of  an  Intention 
to  make  the  place  of  Inhabitancy  the  true 
borne.  The  defendant  insists  that  he  was 
on  the  day  mentioned  a  resident  of  Colorado, 
as  defined  by  these  decisions,  and  was  in  all 
respects  a  qualified  elector  of  election  pre- 
cinct No.  9  of  .Teflerson  county.  In  this  con- 
tention he  is  wrong.  Section  4,  art  7,  of  the 
constitution,  is  as  follows:  "For  the  purpose 
of  voting  and  eligibility  to  oflice,  no  person 
shall  be  deemed  to  have  gained  a  residence 
by  reason  of  his  presence,  or  lost  It  by  rea- 
son of  his  absence,  while  in  the  civil  or  mil- 
itary service  of  the  state  or  of  the  United 
States,  nor  while  a  student  at  any  Institution 
"of  learning."  The  defendant  came  to  Colo- 
rado for  the  sole  purpose  of  attending  the 
State  School  of  Mines  at  Golden.  He  was 
without  intention,  so  far  as  the  adoption  of 
any  place  as  a.  fixed  and  permanent  habita- 
tion Is  concerned,  but  It  was  bis  intention  to 
not  stay  or  reside  in  the  county  of  Jefferson 
after  bis  graduation  at  the  School  of  Mines. 
His  Inteixtion,  as  declared  In  the  agreed 
statement  of  facta.  Is  decisive  of  the  case. 
Under  the  constitution,  he  did  not  gain  a 
residence  in  the  state  for  the  purpose  of  vot- 
tng  by  reason  of  hla  presence  within  the 
state  while  a  stndent  at  the  State  School  of 
Mines;  and,  not  having  acquired  a  residence 
Independently  of  that  gained  while  a  stu- 
dent, it  follows  that  he  was  not  a  legal  voter 
when  he  offered  his  vote  in  November,  1900. 
The  Judgment  Is  affirmed.     Affirmed. 


NATURITA  CANAL  &  RESERVOIR  CO.  et 

al.  V.  PEOPLE  ex  rel.  MEENAN. 

(Supreme  Court  of  Colorado.    Nov.  3,  1902.) 

APPELLATE  JURISDICTION— CIVIL  CONTEMPT. 
1.  The  supreme  court  has  uo  jurisdiction  to  re- 
view a  judgment  of  a  district  court  imposing  a 
penalty  for  a  contempt  of  court  purely  cItII  in 
character,  unless  it  involves  one  of  the  elements 
which  the  court  of  appeals  act  of  1801  makes 
requisite  to  give  it  jurisdiction  to  review  any 
final  Judgment;  appellate  jurisdiction  in  civil 
cases  being  governed  by  that  act,  except  as  t» 
writs  of  error  to  the  county  court. 

Error  to  district  court,  San  Miguel  county. 

Suit  by  the  people,  on  the  relation  of  Con 
Mecnan,  against  the  Natnrita  Canal  &  Reser- 
voir Company  and  others.  There  was  a  judg- 
ment of  contempt  against  defendants,  and 
they  bring  error.     Dismissed. 

H.  M.  Hogg,  for  plaintiffs  in  error.  M.  B. 
Gerry  and  W.  H.  Tripp,  for  defendant  in  error. 

CAIIPBELL,  C.  J.  This  is  a  writ  of  er- 
ror to  a  Judgment  of  a  district  court  imposing 


a  penalty  for  a  contempt  of  court  purely 
civil  In  character.  The  settled  doctrine  In 
this  state  is  that  a  writ  of  error  is  the  proper 
method  of  procedure  for  iavestigating  con- 
tempts. Wyatt  V.  People,  17  Colo.  252,  28 
Pac.  961.  Appellate  Jurisdiction  in  civil  ac- 
tions l8  now  governed  by  the  court  of  ap- 
peals act  passed  In  1891,  except  as  to  writs 
of  error  from  the  supreme  to  the  county  court. 
According  to  Its  provisions,  no  writ  of  error 
from  or  appeal  to  the  supreme  court  will  lie 
unless  the  final  Judgment  sought  to  be  re- 
viewed exceeds  |2,500,  or  in  replevin  the  value 
found  exceeds  that  sum,  or  where  the  mat- 
ter in  dispute  Involves  a  franchise  or  a  free- 
hold, or  where  a  provision  of  the  federnl  or 
state  constitution  is  fairly  debatable  and  is 
necessary  to  a  determination  of  the  case.  Of 
the  contempt  cases  reviewed  on  writ  of  er- 
ror by  this  court,  all  occurred  and  were  un- 
der statutes  regulating  reviews  In  force  prior 
to  the  passage  of  that  act,  except  Bloom  v. 
People,  23  Colo.  416,  48  Pac.  519,  and  Shore 
V.  People,  28  Colo.  484,  58  Paa  690;  Id.,  26 
Colo.  516,  59  Pac.  49.  In  the  former  a  crim- 
inal contempt  was  Involved,  which  properly 
Invoked  the  Jurisdiction  of  the  court.  In  the 
latter  its  power  to  hear  the  cause  was  not 
questioned  by  counsel  of  either  party,  and 
they  apparently  conceded  It;  hence  the  court 
proceeded  to  its  determination  as  though  such 
Jurisdiction  existed.  It  seems  from  the  rec- 
ord In  the  Shore  Case  that  one  contention 
was  that  pialntUT  In  error  had  been  deprived 
of  his  liberty  and  property  without  due  pro- 
cess of  law,  which  was  ruled  against  him, 
and  probably  this  court  thought  such  ques- 
tion required  it  to  act  Howevw  that  may 
be,  we  are  of  opinion  that,  under  the  stat- 
ute now  and  then  governing.  Jurisdiction  was 
therein  Improperly  assumed,  tmless  It  be  that 
the  constitutional  question  invoked  it  Cer- 
tainly the  opinion  does  not  sufficiently  disclose 
the  necessary  Jurisdictional  question. 

In  the  case  In  hand  the  errors  assigned 
and  argued  merely  go  to  the  insufficiency  of 
the  evidence  to  sustain  the  finding  that  a 
contempt  was  committed.  No  claim  is  made 
that  any  of  the  statutory  requirements  above 
referred  to  has  been  met  The  contempt  Is 
civil.  Doubtless  plaintiffs  tn  error  sued  out 
their  writ  on  the  strength  of  the  Shore  Case, 
which,  if  Judged  solely  by  what  appears  in 
the  opinion,  would  warrant  such  reliance. 
The  action  of  this  court  therein  was  wrong, 
imless,  as  already  stated,  the  constitutional 
question  was  present  We  avail  oursdves  of 
this,  the  first  opportunity  we  have  had  after 
the  opinion  in  that  case  was  published,  t» 
announce  for  this  court  In  reviewing  civil  con- 
tempts the  same  rule  that  applies  to  Its  re- 
view by  writ  of  error  of  other  final  Judg- 
ments in  civil  actions.  Although,  when  the 
necessary  Jurisdictional  fact  appears,  the  su- 
preme court  may,  by  a  writ  of  error,  review 
final  judgments  in  civil  contempt  proceedings, 
still  It  may  not  do  so  unless  there  is  involved 
some  one  or  more  of  those  essential  elements 
which  the  court  of  appeals  act  says  must  b« 
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present  to  give  It  such  Jurisdic-tion  to  review 
any  final  Judgment.  Wbetlier,  by  tbe  amend- 
ments to  Code  Civ.  Proc.  {{  328,  329,  334, 
passed  by  13th  Gen.  Afisem.  (Sess.  Laws  1901, 
p.  93),  the  Jurisdiction  of  the  supreme  court 
to  review  Judgment  In  contempt  proceedings 
is.  In  any  respect,  different  from  what  It  Is 
under  tbe  court  of  appeals  act,  we  need  not 
here  determine;  for  this  contempt  was  com- 
mitted before  those  amendments  were  In 
force,  and  the  writ  was  pending  In  the  court 
when  the  act  took  effect,  and  so  was  within 
Its  saving  clause. 

The  writ  of  error  is  dismissed  for  want  of 
Jurisdiction.    Writ  of  error  dismissed. 


MILLS.  Secretary  of  State,  v.  PEX3PLE  ex  reL 
SPRAGUE. 
(Supreme  Court  of  Colorado.    Nov.  3,  1902.) 
ELECTIONS— CERTIFYING   CANDIDATE'S   NAME 
— RKVIKW— DISMlSSAli. 
1.  Where,  five  days  before  election,  the  sec- 
retary of  state  begins  an  ori^nal  proceeding  to 
review  the  action  of  a  district  court  in  direct- 
ing him  to  certify  the  uame  of  a  person  as  a 
candidate,  the  discretionary  jurisdiction  of  the 
supreme  court  will  not  be  extended  to  the  cogni- 
zance of  the  case,   tlie   time  remaining   before 
election  being  insufficient. 

Orlghial  proceeding  by  David  A.  Mills, 
secretary  of  state,  against  the  people  of  the 
state  of  Colorado  on  tbe  relation  of  Charles 
S.  Spragne.    Dismissed. 

H.  J.  Hersey,  for  petitioner.  Harvey 
Riddell  and  B.  B.  Woodward,  for  resiiondent 

PBB  CURIAM.  This  is  an  original  pro- 
ceeding, whereby  It  is  sought  to  review  the 
action  of  the  district  court  of  Arapahoe 
county  in  directing  the  petitioner  to  certify 
the  name  of  respondent  as  a  candidate  for 
representative  to  the  next  general  assembly 
from  the  district  comprising  the  counties 
of  El  Paso  and  Teller.  Excluding  this  day, 
it  Is  only  four  days  before  election.  Inde- 
pendent of  the  merits  of  the  controversy,  the 
petitioner  contends  that  the  district  court 
acted  without  Jurisdiction.  Whether  or  not 
this  court  shall  assume  Jurisdiction  in  ac- 
tions of  this  character  is  enth-ely  a  matter  of 
discretion,  and  that  discretion  should  not  be 
exercised  In  favor  of  a  review,  except  suffi- 
cient time  can  be  taken  to  give  the  ques- 
tions presented  for  determbiation  that  con- 
sideration which  their  Importance  demands. 
There  is  not  sufficient  time  for  that  purpose, 
and  we  therefore  decline  to  review  the  Judg- 
ment. Ford  V.  Beckwith,  28  Colo.  95,  62  Pac. 
843.    Proceeding  dismissed. 


JOnXSON  V.  .TOnXRON. 
fSupreme  Court  of  Colorado.     Xov.  3,  10O2.) 

DIVORCE— RESIDENCE  —  COMPLAINT— ALLEGA- 
TIONS— AMENDMENT  TO  CONFORM    TO   PROOF 
—MOTION   IN   ARREJST— ORDER— VACATION. 
1.  After  verdict  in  divorce,  a  motion  iu  arrest 

was  made  on  tbe  ground  that  tbe  complaint. 


which  alleged  that  plaintiff  was  a  bona  fide  resi- 
dent and  citizen  of  the  state,  failed  to  allege  that 
she  was  a  residont  of  the  count?,  as  required  b.T 
Seas.  Laws  1803,  p.  230,  {  &  Held,  that  the  al- 
legation that  plaintiff  was  a  bona  fide  resident 
of  the  state  was  a  sufficient  allegation  of  resi- 
dence to  confer  jurisdiction,  and  to  render  the 
complaint  amendable  to  conform  to  tbe  proof. 

2.  Under  Uiv.  Code,  J  75,  authorizing  the 
amendment  of  pleadings  in  any  patticular,  and 
section  78,  requiring  the  court  to  disregard  any 
defect  in  the  pleadings  not  affecting  the  snb- 
staiitial  rights  of  the  parties  and  authorizing 
amendments  to  conform  to  the  proof,  an  amend- 
ment to  conform  to  the  proof,  made  after  ver- 
dict, but  before  judgment,  was  properly  allowed. 

3.  Where  an  order  on  a  motion  in  arrest  for 
Insiifflciency  of  the  complaint  was  sustained  con- 
ditionally, the  court  allowing  an  amcndnient  t.> 
conform  to  the  proof,  a  final  decree  for  plaintiff, 
entered  long  after  the  amendment,  without  for- 
mally annulling  the  order  in  arrest,  was  not 
error,  since  the  subsequent  proceedings  consti- 
tuted an  implied  annulment  thereof. 

Error  to  Weld  county  court 

Action  by  Augusta  F.  Johnson  against  Wil- 
liam F.  Johnson.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    AtUrmed. 

James  W.  McCruiy,  for  plaintiff  in  error. 


CAMPBELL,  C.  J.  This  action  of  divorce 
was  commenced  in  the  county  court  of  Weld 
county  by  defendant  in  error,  as  plaintiff  be- 
low, against  plaintiff  in  error,  defendant  be- 
low. There  was  no  allegation  In  the  com- 
plaUit  that  either  party  ever  resided  in  Weld 
county;  tbe  only  averment  as'  to  residence 
being  "that  tbe  plaintiff  is,  and  has  been,  a 
bona  fide  resident  and  citizen  of  said  state 
of  Colorado  for  a  period  of  more  than  one 
year  immediately  preceding  the  commence- 
ment of  tbe  action."  Section  6  of  tbe  di- 
vorce act  (Sees.  Laws  1893,  p.  236)  provides 
that  "no  person  shall  be  entitled  to  a  divorce 
in  this  state  unless  such  person  shall  have 
been  a  bona  fide  resident  and  citizen  of  this 
state  for  one  year  prior  to  the  commence- 
ment of  the  action,"  and  It  also  says  that 
the  suit  therefor  "shall  only  be  brought  in 
the  county  in  which  such  plaintiff  or  defend- 
ant reside,  or  where  such  defendant  last  re- 
sided." Upon  Issues  Joined  the  cause  was 
tried  to  a  Jury,  and  a  verdict  rendered  hi 
favor  of  the  plaintiff,  and  on  tbe  same  day 
the  court  made  an  order  that  a  decree  for 
the  divorce  be  entered  upon  the  payment  of 
the  costs  of  the  suit  by  tbe  defendant 
Whether  such  condition  as  to  costs  Was  ever 
complied  with  does  not  appear  in  the  record, 
and  for  our  present  purpose  it  Is  not  impor- 
tant to  know.  On  the  same  day  defendant 
filed  a  motion  to  set  aside  tbe  verdict  and 
grant  a  new  trial,  and  afterwards,  and  on  tbe 
23d  of  October,  1899,  such  motion  was  de- 
nied. On  tbe  same  day  defendant  filed  a  mo- 
tion in  arrest  of  Judgment  based  principally 
upon  the  ground  that  the  necessary  Jurisdic- 
tional facts  as  to  the  residence  of  plaiutifl 
were  not  set  forth  in  the  complaint  On  tbe 
2oth  of  October  this  motion  was  sustainetl, 
but,  as  expressed  by  the  court  plalutiff's 
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complaint  was  not  dismissed;  and  on  tlie 
same  day,  upon  ber  application  therefor,  she 
'was  granted  leave  to  amend  her  complaint  by 
suitable  averments  as  to  ber  residence  in 
Weld  county,  the  court  specifically  finding 
that  on  the  trial  she  proved  that  she  was. 
when  the  suit  was  begun,  and  for  more  than 
a  year  immediately  preceding  had  been,  a 
bona  fide  resident  and  citizen  of  Weld  coun- 
ty. Colo.  Afterwards,  and  on  the  30th  of 
October,  the  complaint  was  amended  by  in- 
serting therein  the  necessary  allegation,  and 
in  open  court  the  pleading,  as  amended,  was 
verified  by  piaintltr.  The  final  decree  was 
signed  and  entered  of  record  November  3, 
1809.  Apparently  no  further  action  was  tak- 
en with  respect  to  the  setting  aside  of  the 
order  arresting  the  Judgment.  To  the  or- 
ders made  against  defendant,  ob]ectl(»i8  were 
made  and  exceptions  saved,  and  he  has 
brought  the  case  here  by  writ  of  error.  The 
questions  for  decision,  then,  are  whether  the 
amendment  to  the  complaint  was  such  as 
the  court  might  authorize  to  be  made,  and 
whether  the  court  had  the  power.  In  the  cir- 
cumstances of  the  case,  to  make  the  order 
permitting  such  amendment  after  verdict. 
1.  In  the  argument  of  plaintiff  in  error  it 
Is  contended  that  under  our  divorce  statute 
the  residence  of  a  plaintiff  or  a  defendant  is 
a  Jurisdictional  question,  and  that  the  court 
cannot  proceed  to  a  decree  unless  the  com- 
plaint shows  that  the  county  in  which  the 
suit  is  brought  is  the  plaintiff's  residence,  or 
the  residence  of  the  defendant,  or  the  place 
where  defendant  last  resided.  Such  conten- 
tion would  seem  to  be  sustained  by  this  court 
in  People  v.  District  Court  of  Second  Judicial 
Dist.,  iS&  Pac.  597.  It  may  be  that  the  com- 
plaint as  originally  drawn  did  not  state  facts 
suf&cieot  to  authorize  the  court  to  proceed  to 
a  decree.  It  Is  said  by  learned  counsel  that 
there  was  no  allegation  at  all  In  the  com- 
plaint that  plaintiff  resided  in  Weld  comity, 
hence  there  was  nothing  to  amend  by;  and 
that  amendments  cannot  be  made  to  a  com- 
plaint in  which  there  is  an  entire  absence 
of  some  averment  which  is  essential  to  make 
that  pleading  state  a  good  cause  of  action, 
or  to  give  the  court  Jurisdiction  to  hear  and 
determine  the  cause  of  action  attempted  to 
be  pleaded.  The  authorities  cited  do  not 
sustain  this  contention,  and  we  have  found 
no  well-considered  case  which  so  holds.  Mat- 
ters purely  Jurisdictional  may  be  made  the 
subject  of  amendment,  the  same  as  other 
matters  of  substance.  But  it  is  unnecessary 
to  pursue  that  inquiry,  for  it  appears  that 
there  was  nu  allegation  in  the  complaint 
that  plaintiff  was  a  bona  fide  resident  and 
citizen  of  the  state  of  Colorado.  Possibly 
this  allegation,  In  the  absence  of  some  specific 
objection,  was  broad  enough  to  permit  of 
proof  that  plaintiff  was  such  resident  and 
citizen  of  Weld  county.  However  that  may 
be,  the  allegation,  as  it  originally  api>oared 
In  the  complaint,  being  at  most  a  defective 


averment  of  a  material  fact,  might,  upon  a 
proper  showing,  be  perfected  by  adding  a 
phrase  showing  residence  in  the  county  of 
the  court  where  the  action  warf  started.  In 
the  absence  of  anything  in  the  record  to  the 
contrary,  we  must  presume  that  the  showing 
for  the  amendment  was  suUlclent  to  Justify 
the  ruling  upon  the  motion  asking  leave  to 
make  it.  The  record  affirmatively  shows  a 
finding  that  the  proof  of  residence  sufflclent- 
ly  appeared  at  the  trial,  and  the  amendment 
was  permitted  in  order  to  make  the  pleading 
correspond  to  the  proof,  as  well  as  to  per-, 
feet  a  defective  statement 

2.  That  the  amendment  was  made  after 
verdict  is  not  conclnsive  against  the  validity 
of  the  order,  for  so  long  as  the  court  retains 
Jurisdiction  of  a  cause,  and  certainly  before 
final  Judgment,  It  has  authority  to  grant 
leave  to  amend  any  pleading  or  proceeding 
therein.  Section  78  of  the  Civil  Code  pro- 
vides that  the  court  shall  in  every  stage  of 
an  action  disregard  any  error  or  defect  In  the 
pleadings  or  proceedings  which  shall  not  af- 
fect the  substantial  rights  of  the  parties; 
and  it  is  further  provided  that  If,  uiton  the 
trial,  the  evidence  shall  vary  from  the  allega- 
tions of  the  pleadings,  and  either  party  is 
surprised  thereby,  he  shall  be  allowed,  upon 
motion  and  showing  cause  therefor,  to  amend 
his  pleadings  to  conform  to  the  proof.  Un- 
der section  75  the  court  may,  upon  affidavit 
showing  good  cause  therefor,  after  notice  to 
the  adverse  party,  allow  upon  such  terms 
as  are  Just  an  amendment  to  any  pleading  or 
proceeding  in  any  particular.  Statutory  au- 
thority for  making  the  order  complained  of 
is  ample.  The  fact  that  no  formal  order  was 
made  setting  aside  defendant's  motion  in  ar- 
rest of  Judgment  before  granting  leave  to 
amend  is  not  Important  here.  Where  Judg- 
ment is  arrested,  the  general  rule  is  that  all 
proceedings  are  thereby  set  aside,  yet  the  so- 
called  "order  of  arrest"  was  not  absolute, 
but  rather  conditional,  or  partial,  for  the 
court  expressly  ruled  that  plaintiff's  com- 
plaint should  not  be  dismissed.  Its  subse- 
quent order  in  granting  leave  to  amend,  and 
the  fact  that  final  decree  was  not  entered  un- 
til November  3d,— long  after  the  motion  In 
arrest  of  Judgment  was  in  part  sustained,— 
is  vhrtually  an  annulling  of  that  order. 

We  think  that  substantial  Justice  was  done 
In  this  case,  and  the  Judgment  is  therefore 
affirmed.    Affirmed. 


YOUNG  «t  al.  V.  HATCH  et  al. 

(Supreme  Court  of  Colorado.    Nov.  3,  19(')2.) 

CLOUD  ON  TITLE^— PROOF— ERROR— NEf'Ri?<5T'Pv 

OF  JUDQMENT-RECORD— CONTK.VT'^HP 

VIEW    OF    EVIDENCE— CERTIFIC.VTE 

1.  Where  the  appeal  record  contained  no  re- 
cital or  certificate  of  the  trial  jndjfe  that  the 
bill  of  exceptions  coutaius  all  the  evidence  an 
objection  that  the  judgment  was  not  sustained 
by  the  evideuce  cauiiot  be  reviewed. 
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2.  A  writ  of  error  wU  be  diamissed  where  the 
record  fails  to  show  any  judgment  against  the 
plaintiff  in  error. 

3.  Where  an  action  wag  brought  against  a 
purchaser  at '  ezecntiou  sale  and  the  sheriff 
jointly  to  restrain  the  issuance  of  a  deed  on 
the  ground  that  the  judgment  was  void,  and 
that  the  deed  would  create  a  cloud  on  plaintiflTs 
title,  and  the  sheriff  answered  that  he  was 
present  in  court  when  the  alleged  judgment  was 
declared  void  as  to  one  of  the  defendants,  and 
that  he  had  refused  to  issue  any  deed  on  such 
judgment,  the  proof  failed  to  establish  a  cause 
of  action. 

Error  to  district  court,  Rio  Grande  county. 

Action  by  Robert  Young  and  ,  another 
against  Ellen  Hatch  and  anothet*  to  restrain 
the  issuance  of  a  sherifTs  deed.  A  Judgment 
was  rendered  in  favor  of  John  0.  Young,  and 
Robert  Young  brings  error.    Dismissed. 

Albert  L.  Moses,  for  plaintiff  In  error.  W. 
A.  Reese  and  N.  O.  Miller,  for  defendants  In 
error. 

CAMPBELL,  0.  J.  The  object  of  the  ac- 
tion, as  stated  by  the  plaintiffs  in  the  prayer 
of  the  complaint,  was  to  enjoin  Ellen  Hatch, 
fine  of  the  defendants,  from  demanding  or 
receiving,  and  her  codefendant,  the  sheriff  of 
Rio  Grande  county,  from  issuing  to  her,  a 
sheriff's  deed  to  certain  real  property  of  plain- 
tiffs, described  In  a  sheriff's  certificate  of  sale 
"Which  had  been  given  to  her,  and  which  she 
lield,— the  time  for  redemption  having  ex- 
pired,—upon  the  ground  that  the  Judgment  un- 
der which  the  execution  was  issued  and  the 
sale  made  was  void,  and  that  such  acts  of 
defendants,  if  consummated,  would  constitute 
a  cloud  on  their  title. 

The  transcript,  and,  necessarily,  the  ab- 
stract, are-  so  unsatisfactory,  and  apparently 
so  Incomplete,  that  it  is  difficult  to  ascertain 
from  either  or  both  the  merits  of  the  contro- 
rersy,  or  Just  what  occurred  at  the  trial.  It 
rfoes  not  appear  from  any  recital  therein,  or 
«ertificate  of  the  Judge  thereto  attached,  that 
*he  bill  of  exceptions  contains  all  of  the  evi- 
dence upon  which  the  Judgment  was  ren- 
dered, and  this  prevents  us  from  passing  upon 
the  alleged  Insufficiency  of  the  evidence  to 
sustain  it.  A  strict  enforcement  of  our  prac- 
tice would  preclude  us  from  considering  the 
other  principal  errors  assisned.  While  we 
might  summarily  dismiss  the  writ  of  error, 
Ave  have  given  to  plaintiff  In  error  the  ben- 
efit of  everything  that  the  most  liberal  rules 
Itiiuit  in  behalf  of  the  record  which  he  has 
iileil  here,  for  it  discloses  reasons  other  than 
those  of  a  technical  nature  for  dismissing  the 
•writ.  There  may  be  some  doubt  as  to  wheth- 
er tlie  jurisdiction  of  this  court  is  Invoked  If 
we  look  alone  to  the  provisions  of  the  decree 
assailed,  but,  inasmuch  as  the  conclusion 
reached  calls  for  a  dismissal  of  the  writ  of 
error,  we  may  proceed  upon  the  assumption 
that  the  cause  is  properly  here.  The  princi- 
pal point  made  by  plaintiff  In  error  to  that, 

"v  2.  See  Appeal  and  Error,  voL  t.  Cant  Ols-  H 
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since  the  action  in  which  the  Judgment  was 
rendered,  and  upon  which  the  sheriff's  sale 
was  made,  and  his  certificate  of  sale  issued, 
was  brought  against  the  defendants  therein 
named  as  members  of  a  copartnership,  and 
the  claim  ni)on  which  the  action  was  founded 
was  a  partnership  debt,  and  only  three  of  the 
four  members  of.  the  firm  were  served  with 
summons,  and  the  Judgment  was  rendered 
against  those  served  as  individuals,  and  not 
in  their  partnership  capacity,  or  against  the 
firm  itself,  and  since  none  of  the  defendants 
answered,  the  judgment  was  not  merdy  er- 
roneous, but,  under  the  doctrine  of  Russell  v. 
ShurOeff,  28  Colo.  414,  65  Pac.  2T,  void,  and 
might  be  impeached  even  collaterally.  The 
complaint  in  this  action  alleges,  among  other 
things,  that  Ellen  Hatch,  the  Judgment  cred- 
itor who  holds  the  certificate  of  sale,  will 
demand,  and  the  sheriff  of  the  county  win  is- 
sue, a  sheriff's  deed  for  the  property  of  plain- 
tiffs, which  will  result  in  clouding  tbebr  title, 
unless  the  court  interferes  to  prevent  it 
Whether,  If  that  be  true,  a  cloud  upon  the 
title  would  be  created  before  recording  of  the 
deed,  as  to  which  the  complaint  is  silent, 
we  need  not  now  determine.  The  decree  of 
which  complaint  is  now  made,  after  reciting 
that  the  issues  are  found  in  favor  of  John  C. 
Young,  one  of  the  plaintiffs,  and  against  Rob- 
ert Young,  the  other  plaintiff,  orders  that 
Ellen  Hatch  be  perpetually  restrained  and 
enjoined  from  requesting  or  demanding,  and 
the  sheriff  and  his  successors  In  office  be 
perpetually  restrained  and  enjoined  from  Is- 
suing to  Ellen  Hatch,  or  any  other  person, 
any  sherifTs  deed  or  other  conveyance  con- 
veying or  pretending  to  convey  any  of  the 
property  of  John  C.  Young,  one  of  the  plain- 
tiffs. There  to  no  order  whatever  either  dis- 
mtesing  the  action  as  to  Robert  Young,  or 
ordering  the  sheriff  to  issue  or  not  to  issue 
a  sherifTs  deed  conveying  any  of  his  property. 
It  does  not  appear  tiiat  any  judgment  was. 
as  a  matter  of  fact,  rendered  or  entered 
against  Robert  Young,  plaintiff  In  error  here, 
upon  the  finding  of  Issues  against  him.  Why 
no  Judgment  was  rendered  against  Robert, 
after  the  court  foond  the  facts  against  him. 
we  do  not  know.  It  may  be  significant  in 
this  connection,  however,  that  during  the 
progress  of  the  trial  the  court  observed  that, 
"There  to  a  Judgment  [meaning  the  one  al- 
leged to  be  void]  against  Robert  Young, 
which  is  not  vacated,  and  which  the  court 
cannot  vacate  in  thto  case  as  now  presented, 
and  that  the  court  cannot  restrain  the  sheriff 
from  making  a  deed  to  any  property  of  Rob- 
ert Young  which  has  been  sold  to  satisfy 
this  Judgment  against  him;"  to  which  Rob- 
ert's attorney  replied,  "If  our  complaint  to 
not  sufficient,  we  ask  leave  to  amend  it;"  and 
to  this  the  court  rejoined,  "So  far  as  the 
court  to  advised  at  thto  time,  the  Judgment 
will  simply  be  to  restrain  the  conveyance  of 
any  of  John  C.  Young's  property."  In  re- 
sponse to  an  inquhQT  of  counsel  what  would 
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lie  tlie  Judgment  as  to  Robert,  tbe  court  said, 
"I  don't  think  I  can  set  aside  that  Judgment 
as  to  Robert  Young  upon  anything  that  is 
luiw  before  the  court."  The  most  that  can 
be  said  is  that,  as  the  Judge  was  then  ad- 
vised, either  because  of  laclc  of  proof,  or 
because  the  complaint  was  not  sufl9cient,  be 
thought  he  could  not  set  aside  the  Judgment 
as  to  Robert.  If  that  was  ills  actual  and 
Snal  conclusion,  this  record  does  not  show,  it, 
and  there  is  no  proof  that  any  such  Judgment 
\xaa  rendered  or  entered,  and  the  transcript 
does  not  purport  to  contain  any  certificate  or 
statement  that  any  such  was  pronounced.  It 
shows  that  John  C.  secured  a  decree  in  his 
favor,  but,  so  far  as  we  are  advised,  the 
trial  court  may  still  have  under  considera- 
tion the  cause  as  to  Robert.  A  finding  by 
the  court  of  the  facts  against  Robert  has  no 
greater  eflScacy  than  a  verdict  of  a  Jury.  To 
neither  would  a  writ  of  error  Ue  until  after 
Judgment  was  entered  upon  It,  and  that  has 
not  been  done.  But,  if  there  was  a  Judg- 
ment here  against  Robert,  we  could  not  dis- 
turb it  The  cause  of  action  set  up  In  tlie 
compluint  Is  a  Joint  one  against  the  Judg- 
ment creditor  and  the  sheriff.  It  was  their 
Joint  threatened  acts  which  constituted  the 
grievance  complained  of.  The  act  of  the 
creditor  alone  certainly  could  not  injuriously 
affect  the  plaintiffs,  and,  unless  the  sheriff 
Issued  tlie  deed,  no  harm  could  result  to  them. 
In  bla  separate  answer  filed  in  this  cause 
the  sheriff  says,  and  his  answer  stands  ad- 
mitted, that  before  this  action  was  started 
be  was  present  In  the  district  court  at  the 
time  that  tribunal  vacated  the  alleged  void 
Judgment  as  to  John  C.  Young,  one  of  the 
defendants  in  the  original  action,  and  one 
of  the  plaintiffs  in  this  action,  and  because 
of  that  order  he  refused,  and  still  refuses, 
to  issue  any  deed,  either  for  Robert's  or  John 
C.  Young's  property  to  the  holder  of  the  cer- 
tificate of  sale  which  was  Issued  by  him 
under  the  alleged  void  Judgment;  and  be  al- 
leges that,  as  such  sheriff,  believing  it  to  be 
bis  duty  to  do  so,  be  will  continue  to  refnse 
to  issue  the  deed,  unless  ordered  by  the  court 
to  Issue  the  same.  The  complaint  would  not 
state  a  cause  of  action  In  the  absence  of  an 
averment  that  such  action  of  the  sheriff  was 
threatened,  and.  If  the  proof  In  Its  support 
was  lacking,  no  cause  of  action  would  be  es- 
tablished, and  no  relief  could  be  awarded. 
If,  therefore.  It  appeared  to  the  trial  court, 
as  It  certainly  did  from  this  record,  that  the 
sheriff  did  not  intend  to  and  would  not  issue 
or  deliver  the  deed,  the  cause  of  action  which 
was  alleged  was  not  proved,  and  that  was 
•  an  end  to  the  case.  As  the  writ  of  error 
must  be  dismissed  for  these  reasons,  we  need 
not  investigate  the  question  as  to  the  validity 
of  the  alleged  void  Judgment,  or  discuss  the 
numerous  questions  raised  by  defendants  In 
error,  and  which  have  been  elaboratly  argued 
by  both  counsel. 

The  writ  of  error  should  be  dismissed,  and 
It  Is  so  ordered.    Writ  of  error  dismissed. 


CROTSER  et  al.  t.  LA  MONT. 
(Court  of  Appeals  of  Colorado.    Nov.  10.  1902.) 

JODGMENT— SATISFACTION— AGREEMENTS  BE- 
TWEEN CREDITORS. 
1.  Plaintiff,  being  indebted  to  N.,  gave  an  or- 
der on  his  debtor  to  N.'s  ast'ut,  which  was  ac- 
cepted; and  the  asent  subse(iuently  aRreed  with 
defendants,  who  held  a  jadgnieut  against  plain- 
tiff, that  the  order,  when  collected,  should  be 
divided  between  defendants  and  N.,  and  that  the 
order  should  be  assigned  to  defendants,  and  the 
jadsmenC  held  by  defendants  should  be  assigned 
to  the  agent.  The  judgment  was  never  in  fact 
asKigned.  Held,  tluit  the  agreement  between 
N.'s  agent  and  defendants  did  not  amount  to  a 
satisfaction  of  the  judgment. 

Appeal  from  Mesa  county  court 
Action  by  William  Tyamont  against  William 
H.  Crotser  and  anotlier  as  partners  under 
the  Arm  name  of  W.  H.  Crotser  &  Co.  From 
a  Judgment  In  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

R.  M.  'Logan  and  Millard  Falrlamb,  for 
appellants.    A.  B.  Amsbary,  for  appellee. 

WILSON,  P.  J.  Appellants,  defendants  In 
the  suit,  recovered  a  Judgment  against  plain- 
tiff, Lament,  for  the  sum  of  about  $2o0. 
Geore  S.  Conklln,  agent  for  one  George  I* 
I^esbitt,  who  was  also  a  creditor  of  Lament, 
secured  an  order  from  Lamont  on  one  Reed 
Burritt  for  $225,  which  order  was  accepted 
by  Burritt,  and  was  to  be  credited  as  a  part 
payment  on  Lament's  note  held  by  Ne.sbitt. 
Negotiations  between  the  defendants  In  this 
suit  and  Coi:klin  resulted  in  an  agreement 
that  the  sum  collected  on  the  order  should 
be  divided  between  Crotser  &  Co.  and  Conk- 
lln, representing  Xesbitt,  and  In  an  assign- 
ment of  this  order  to  the  defendants,  Crotser 
&  Co.  There  is  some  conflict  in  testimony 
as  to  the  terms  and  conditions  of  this  as- 
signment, but,  as  we  cannot  see  that  they 
affect  the  rights  of  plaintiff  in  this  action. 
It  Is  not  necessary  to  discuss  them,  except 
to  state  that  one  condition  was  that  de- 
fendants should  assign  their  Judgment 
against  Lamont  to  Conklln,  the  agent  of 
Nesbitt  The  testimony  does  not  show  when 
this  Judgment  was  to  be  assigned,  and  about 
this  there  Is  some  dispute.  It  never  was,  in 
fact,  assigned.  Several  years  after,  defend- 
ants, under  a  writ  of  attachment  sued  out 
upon  this  Judgment,  garnished  and  recover- 
ed moneys  belonging  to  the  defendant  in  the 
Judgment,— Lament,— to  the  amount  of  about 
1290.  This  money  the  plaintiff  brings  this 
suit  to  recover  upon  the  ground  that  defend- 
ants willfully,  fraudulently,  and  tmlawfuUy, 
by  means  of  the  writ  of  garnishment  and  ex- 
ecution issued  upon  the  above  money  Judg- 
ment, collected  and  compelled  this  plaintiff 
to  pay  said  sum  of  money,  notwithstanding 
the  Judgment  had  been  long  prior  thereto 
fully  paid  and  satlsfled  by  the  plaintiff. 
Judgment  was  In  bis  favor,  uid  defendants 
appeal. 

The  theory  of  plaintiff  seems  to  be  that  the 
agreement  between  the  defendants  and  Conk- 
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liu  as  to  the  assignment  of  tbe  Burrltt  order 
by  the  latter  to  the  former,  and  the  assign- 
ment by  the  former  to  the  latter  of  the 
judgment  which  they  held  against  Lemoot, 
was  a  satisfaction  and  payment  of  the  Judg- 
ment by  Lamont,  but  we  fail  to  see  how  his 
position  can  be  sustained.  Certainly  that  re- 
sult did  not  follow  from  the  facts  stated,  as 
a  legal  proposition,  and  there  Is  no  evidence 
to  show  that  such  was  the  Intention  of  the 
parties.  It  was  entirely  a  deal  as  to  mat- 
ters with  which  this  plaintiff  bad  no  con- 
cern. He  had  no  Interest  whatever  In  the 
Burrltt  order,  because  it  had  been  given 
by  him  as  a  payment  on  a  debt  owed  to  N'es- 
bltt,  and  had  been  accepted  by  Nesbltt.  No 
consideration  passed  from  him  (Lamont), 
therefore,  for  the  agreement  to  assign,  or  for 
the  assignment  of,  the  Judgment.  Indeed,  It 
appears  from  the  testimony  that  it  was  the 
Intention  of  Conklln  to  bold  and  use  this 
Judgment,  when  assigned  to  him,  so  as  to  as- 
sist in  the  collection  of  tbe  balance  due  by 
lamont  to  Nesbltt  after  the  collection  of  the 
Burrltt  order.  Mr.  King,  who  acted  as  at- 
torney for  Conklln  In  negotiations  between 
him  and  the  defendants,  testified  with  refer- 
ence to  the  assignment  of  the  Judgment  to 
be  made  to  Conklln,  "I  understood  that  he 
intended  to  hold,  and  I  advised  him  to  hold, 
the  Judgment,  for  a  time,  as  a  means  of  se- 
curing and  collecting  tbe  balance  due  Nes- 
bltt from  Lamont"  Mr.  Anderson,  attorney 
for  Crotser  <&  Co.,  idso  testified  to  this  ef- 
fect—to the  fact  that  Mr.  King  stated  to  him 
during  the  negotiations,  in  the  presence  of 
Conklln,  that  Conklln  and  he  wanted  the  Judg- 
ment against  Lamont,  as  they  might  get  some- 
thhig  out  of  it  In  the  future.  But  it  Is  needless 
to  pursue  this  further.  There  Is  no  testimo- 
ny whatever  to  show  that  Lamont  ever  at  any 
time  paid  anything  whatever  In  settlement 
or  satisfaction  of  the  Judgment  against  him, 
or  that  this  was  at  any  time  done  by  any 
one  else  for  him  or  on  his  behalf.  It  is  In- 
disputable from  the  evidence  disclosed  In 
the  abstract  that  whatever  consideration  was 
paid  or  was  agreed  to  be  paid  about  or  con- 
cerning the  Judgment  was  for  the  assign- 
ment of  it,  and  that  this  was  paid  solely  by 
Nesbltt,  acting  through  his  agent,  Conklln. 
Whatever  the  evidence  may  show  as  to  ony 
cause  or  causes  of  action  which  Nesbltt  or 
Conklln  might  have  iiad  against  the  defend- 
ants in  this  suit,  it  is  certain  that  it  does 
not  appear  from  the  case  as  now  presonttnl 
that  the  plaintiff,  Lamont,  has  any  riRlit  to 
recover  as  he  seeks  to  do  In  this  action. 

The  Ju(l;.;raent  will  be  reversed,  and  cause 
remanded  for  a  new  trial.    Reversed. 


SMILEY  T.  BRADLEY  ct  al.* 

(Court  of  Appeals  of  Colorado.    Nov.  10,  1002.) 

nSAL  ESTATE  AORNTS— ACTION   FOR  COMMIS- 
SIONS—EVIDENCE. 

1.  In  an  actidn  for  commissions,  under  a  cou- 
troct  of  agcucy,  for  effecting  a  sale  of  real  es- 

♦Rehearlng  denied. 


tate,  defendant,  on  the  issae  of  vrho  effected  the 
sale.  Is  entitled  to  Rbow  the  inflaenoc  of  other 
agents  exerted  on  the  sale  before  and  after  the 
contract  with  plaintiff. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Seth  B.  Bradley  and  others,  part- 
ners as  Seth  B.  Bradley  &  Bro.,  against  Sa- 
rah A.  Smiley.  Judgment  for  plaintiffs.  De- 
fendant appeals.    Reversed. 

Benedict  &  Phelps  and  Horace  C.  Phelps, 
for  appellant  McGlntle  &  Andrews,  for  ap- 
pellees. 

GUNTER,  J.  This  was  an  action  to  recov- 
er commission  on  sale  of  real  estate.  Plaintitrs 
bad  verdict  and  Judgment  Defendant  appeal- 
ed. The  complaint  contained  two  counts.  By 
order  of  the  lower  court,  trial  was  had  upon 
but  one.  To  this  ruling  no  cross-error  was  as- 
signed. The  count  upon  which  the  trial  was 
had,  alleged  the  making  of  a  specific  con- 
tract In  writing,  whereby  defendant  agreed 
to  pay  plaintiffs  a  commission,  provided  a 
sale  was  effected  through  the  efforts  of 
plaintiffs  at  a  price  satisfactory  to  defend- 
ant. It  further  alleged  that  through  the  ef- 
forts of  plaintiffs  a  sale  was  effected  at  a 
price  satisfactory  to  defendant  and  prayed 
Judgment  for  the  stipulated  commission. 
That  the  sale  was  effected  through  the  ef- 
forts of  plaintiffs  was  denied  in  tbe  answer. 
It  is  thus  seen  that  the  cause  of  action  al- 
leged was  that  plaintiffs  had,  by  securing  the 
pmchaser  through  their  efforts,  complied 
with  the  contract.  The  cause  of  action  was 
not  that  plaintiffs  would  have  secured  a  pur- 
chaser but  for  the  Interference  of  defendant. 
It  was  not  that  defendant  had  wrongfully  re- 
voked the  agency  after  the  performance  of 
substantial  services  thereunder  by  plaintiffs, 
but  It  was  that  plaintiffs  had  carried  out 
the  contract  by  procuring  a  purchaser  of  the 
property  Involved.  It  was  Incumbent  upon 
plaintiffs.  In  making  out  theh:  case,  to  satis- 
fy the  Jury  that  the  sale  counted  on  had  been 
effected  through  their  efforts,  and  they  In- 
troduced evidence  tending  to  establish  this 
Issue.  The  contract  upon  which  plaintiffs 
counted  was  dated  November  12,  1897,  and  it 
was  alleged  that  the  sale  brought  about 
through  their  efforts  was  made  March  14, 
1898.  To  overcome  the  evidence  of  plaintiffs, 
adduced  for  the  purpose  of  showing  that  the 
.sale  in  question  was  effected  through  their 
efforts,  the  defendant  offered  to  show  that. 
for  months  prior  to  the  date  of  the  giving 
of  the  agency  to  plaintiffs  by  defendant  the 
party  who  subsequently  became  purohnser 
through  agents  Joralman,  Harrison,  and  .I.ir- 
muth  had  been  negotiating  with  dofi.'n(l:iut 
for  the  property  in  question;  that  through 
such  agents  the  purchaser  had  been  first  in- 
troduced to  the  defendant.  Further,  that 
these  negotiations  were  never  broken  off,  and 
continued  up  to  the  date  of  the  sale;  that 
various  proiiositloiis  from  the  purchaser  had 
from  time  to  time  been  submitted  to  the  de- 
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fendant,  including  one  of  tlie  propositions 
presented  by  plaintiffs;  and  tliat  sucli  sub- 
mission was  prior  to  its  presentation  by 
plaintiffs.  Tills  evidence  the  defendant  of- 
fered tbrough  tiie  agent  Jarmuth.  The  court 
refused  to  receive  it. 

As  it' appears  from  tlie  evidence  tiiat  tlie 
proposition  upon  which  the  sale  was  actually 
closed  was  better 'than  any  proposition  that 
bad  been  conveyed  by  plaintiffs  to  defendant, 
and  that  It  was  presented  to  defendant  by 
the  agent  Harrison,  it  can  be  appreciated 
that  the  evidence  refused  might  have  been 
of  service  in  determining  the  question  as  to 
tbrough  whose  efforts  the  sale  was  brought 
about.  The  court  erred  in  rejecting  this  evi- 
dence, and  we  cannot  say  that  defendant 
was  not  prejudiced  thereby.  Evidence  tend- 
ing to  show  some  of  the  same  facts  was  of- 
fered by  defendant  through  the  witness  Har- 
rison. This,  also,  the  court  refused  to  re- 
ceive. Some  of  the  above  rejected  evidence 
was  supplied  in  a  disconnected  manner  along 
through  the  testimony,  but  not  all  of  it,  and 
that  which  did  so  come  in  lost  much  of  its 
force  in  the  disconnected,  irregular  manner 
in  which  it  appeared.  The  error  in  the  re- 
jection of  the  above  testimony  was  magni- 
fied by  the  giving  of  instruction  No.  10, 
wherein  the  Jury  was  charged  that  it  should 
not  take  into  consideration  any  transaction 
or  proposition  of  trade  or  sale  between  any 
parties  and  the  defendant  prior  to  the  agen- 
cy contract  above  mentioned  with  defendant, 
and  that  it  should  confine  its  inquiries  to  the 
transactions  since  the  date  of  the  agency 
contract.  In  determining  the  material  Issue, 
through  whose  efforts  this  sale  was  brought 
about,  we  think  the  jury  was  entitled  to  any 
evidence  showing  the  influence  of  the  agents 
.Toralman.  Harrison,  and  Jarmuth,  or  any 
one  of  them,  exerted  upon  this  sale  before  or 
after  November  12,  1897. 

No  opinion'  is  expressed  upon  the  other 
questions  urged. 

Judgment  reversed.    Reversed. 


TOWN  OF  FLETCHER  v.  SMITH. 
(Court  of  Appeals  of  Colorado.    Nov.  10,  1902.) 

COURT  OP  APPEALS— JURISDICTION— SPECIAl, 
STATUTORY  PROCEEDINGS. 

1.3  Mills'  Anil.  St.  i  1002d,  subd.  1  (Laws 
1891.  p.  119,  $  4),  which  gives  the  court  of  ap- 
peals jurisdiction  "to  review  the  final  judgmebts 
of  inferior  courts  of  record  in  all  civil  cases, 
and  iu  all  criminal  cases,  not  capital,"  gives  it 
no  jurisdiction  to  review,  either  on  appeal  or 
prror.  a  decree  of  the  county  court  in  a  special 
statutory  proceeding  providing  for  the  disoon- 
uection  or  outlying  territory  from  cities  and 
towns  (Laws  1901,  p.  SSfi). 

2.  Subdivision  3  of  such  section,  which  pro- 
vides that  "writs  of  error  from  or  appeals  to 
tli«  court  of  appeals  shall  lie  to  review  final 
judtnneuts  within  the  same  time  and  in  the 
same  manner  as  is  now  or  may  hereafter  be 
provided  by  law  for  such  reviews  by  the  su- 
preme court."  only  refers  to  such  final  judg- 
ments of  inferior  courts  as  the  court  of  appeals 
is  a'Uhorized  to  review  by  subdivision  1. 


Appeal  from  Arapahoe  county  court 
Proceeding  by  George  S.  Smith  against  the 
town  of  Fletcher,  a  municipal  corporation. 
Decree  rendered,  and  the  town  appeals.    Ap- 
peal dismissed. 

O.  N.  Hilton,  for  appellant.    0.  M.  Ken- 
dall and  O.  Le  Roy  Stevick,  for  appellee. 

WILSON,  P.  J.  An  appeal  Is  here  attempt- 
ed from  the  decree  of  the  county  court  in  a 
special  statutory  proceeding  providing  for  the 
disconnection  of  outlying  territory  from  towns 
and  cities.  Laws  1901,  p.  386.  The  question 
presented  on  motion  is  whether  this  court  has 
Jurisdiction  to  review  the  decree  either  on  ap- 
peal or  on  error.  This  court  was  created,  not 
by  the  constitution,  but  by  statute,  and  to  the 
statute  alone  we  must  look  to  determine  its 
Jurisdiction.  If  It  has  no  Jurisdiction  within 
the  terms  of  the  act  creating  it,  then  It  has 
none  at  all.  We  think  the  matter  has  been 
positively  settled  by  the  supreme  court.  The 
act  creating  the  court  of  appeals  provides 
that  it  shall  have  Jurisdiction  "to  review  the 
final  Judgments  of  inferior  courts  of  record 
iu  all  civil  cases  and  in  all  criminal  cases  not 
capital."  3  Mills'  Ann.  St.  {  1002d,  subd.  1 
(Laws  1891,  p.  119,  i  4).  The  supreme  court, 
in  considering  the  special  proceeding  based 
upon  the  act  of  the  legislature  providing  fo.- 
the  annexation  of  contiguous  towns  and  cit- 
ies, has  said:  "The  proceeding  which  the  stat- 
ute requires  shall  be  instituted,  carried  on, 
and  consummated  as  the  means  of  dissolv- 
ing one  municipality  and  annexing  the  saifae 
to  another  is  unquestionably  a  special  stat- 
utory proceeding,  as  distinguished  from  an 
ordinary  action  at  law  or  suit  in  equity." 
Martin  v.  Simpkins,  20  Colo.  445,  38  Pac. 
1092;  Phillips  v.  Corbin,  25  Colo.  66,  49  Pac. 
279.  The  act  there  in  question,  and  the  spe- 
cial proceeding  for  which  It  provided,  were 
unquestionably  of  the  same  general  character 
as  the  act  and  proceeding  here  under  consid- 
eration, and  the  language  which  we  have 
quoted  is  dU-ectiy  applicable  to  this  proceed- 
ing. It  Is  true  that  In  the  Simpkins  Case  the 
supreme  court  held  that  It  had  Jurisdiction  to 
review  the  decree,  upon  error,  because  the 
proceeding  was  Judicial  in  its  nature,  and  the 
decree  was  a  final  Judgment  and  therefore 
it  had  such  Jurisdiction  because  of  a  special 
provision  of  the  constitution  which  provided 
that  writs  of  error  should  lie  to  the  supreme 
court  from  every  final  judgment  of  the  coun- 
ty court.  Const,  art.  6,  §  23.  This  consti- 
tutional provision,  however,  does  not  apply 
to  nor  affect  this  court.  As  the  statute  now 
reads,  this  court  is  restricted  and  limited  In 
its  right  to  review  even  final  Judgments  or 
decrees  of  an  inferior  court  to  those  which 
are  rendered  in  an  action  at  law  or  suit  in 
equity.  By  reason  of  the  above-cited  con- 
stitutional provision,  the  supreme  court  Is 
not  so  limited  and  restricted.  In  the  Corbin 
Case  it  was  said:  "No  appeal  from  sutU 
judgment  is  provided  for  in  the  act  Jtsi'lf. 
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and  there  Is  no  conatltutloiial  right  to  an  ap- 
peal from  the  county  court  to  the  district 
court  Such  right  exists  only  when  the  leg- 
islature has  expressly  or  by  clear  implication 
declared  In  its  favor.  Callahan  v.  Jennings, 
10  Colo.  471,  27  Pac.  1055.  Being,  therefore, 
a  special  proceeding,  it  does  not  fall,  as  we 
have  seen,  vrithin  the  class  of  cases  over 
which  appellate  jurisdiction  is  conferred  up- 
on the  district  court  by  the  act  of  1883."  It 
is  true  that  the  court  was  there  considering 
the  right  of  an  appeal,  from  a  decree  in  a 
'Special  proceeding  regarding  the  annexation 
■of  towns,  to  the  district  court  but  identically 
the  same  principle  is  Involved  as  in  an  at- 
tempted appeal  In  a  special  proceeding  from 
the  county  court  to  this  court,  and  the  lan- 
guage Is  directly  applicable.  In  the  third 
subdivision  of  the  section  of  the  act  defining 
the  jurisdiction  of  the  court  of  appeals  it  is 
provided:  "Writs  of  error  from,  or  appeals 
to,  the  court  of  appeals  shall  lie  to  review 
hnal  judgments,  within  the  same  time  and 
In  the  same  manner  as  is  now  or  may  here- 
after be  provided  by  law  for  such  reviews  by 
the  supreme  court."  It  is  clear  that  this  lan- 
guage refers  only  to  such  flnal  judgments 
of  inferior  courts  as  the  court  of  appeals 
was  given  the  right  to  review  by  the  first  sub- 
division of  the  section.  A  precisely  similar 
question  was  Involved  in  the  Corbln  Case, 
and  it  was  so  held.  We  must  not  be  under- 
stood as  intimating  that  jurisdiction  to  re- 
view the  judgment  or  decree  in  a  special 
proceeding  which  does  not  constitute  an  ac- 
tion at  law  or  suit  in  equity  might  not  be 
conferred  upon  this  court  by  legislative  enact- 
ment In  the  absence,  however,  of  a  statu- 
tory provision  to  that  effect,  as  is  the  case 
here,  the  contention  that  such  jurisdiction 
exists  cannot  be  upheld.  Om-  conclusion  Is 
that  this  court  to  without  Jurisdiction  to  re- 
view, either  upon  appeal  or  on  error,  the  de- 
cree rendered  by  the  county  court  In  this  spe- 
cial proceeding,  and  hence  the  motion  to  dis- 
miss must  be  sustained. 

The  appeal  will  be  dismissed.    Appeal  dis- 
missed. 


COLORADO  FUEL  &  IRON  CO.  T.  KNUD- 

SON. 
(Court  of  Appeals  of  Colorado.    Nov.  10,  1902.) 

APPEAL  AND  ERROn— RIGHT  OF  APPEAL—NE}- 
CESSITY    OF  JUDGMENT— REMEDY   BY   AP- 
PEAL  OR   ERUOR— REDOCKET. 

1.  Where  judprraoiit  was  rendorpd  in  favor  of 
appellant,  and  nothing  was  adjudsod  asainst 
it,  it  cannot  prnsociite  au  appeal  for  the  purpose 
of  reviewing  any  question  in  the  case. 

2.  Where  defendant,  in  whose  fnvor  a  judg- 
ment had  been  entered  iu  the  trial  court,  er- 
roneously sought  to  review  a  qnestiou  by  ap- 
peal which  could  be  considered  on  a  writ  of 
error,  the  appeal  will  be  dismissed,  and  the  ac- 
tion entered  as  pending  on  error  on  appellant's 
application. 

Appeal  from  district  court  Pueblo  county. 
Action  by  Chiis.  Knudson  against  the  Colo- 
rado Fuel  &  Iron  Company.     From  a  judg- 


ment dismissing  the  action,  defendant  ap- 
peals.    Dismissed. 

John  M.  Waldron  and  D.  C.  Beaman,  Coi 
appellant 

THOMSON,  J.  The  Colorado  fuel  & 
Iron  Company  has  attempted  an  appeal  tc 
this  court  from  a  judgment  dismissing  an 
action  against  it  and  awarding  the  costs 
against  its  adversary.  The  judgment  was 
in  Its  favor.  Nothing  was  adjudged  against 
it.  From  such  a  judgment  there  can  be  no 
appeal  by  It  The  question  which  It  seeks 
to  raise  caunot  be  considered  in  this  proceed- 
ing. It  can  bring  the  case  here  only  by 
writ  of  error.  Hall  v.  Mining  Co.,  6  Colo.  81: 
Harvey  v.  Travelers'  Ins.  Co.,  18  Colo.  354,  32 
Pac.  935;  Fischer  v.  Hanna,  21  Colo.  9.  39 
Pac.  420:  Booth  v.  Water  Co.,  9  Colo.  App. 
49,').  49  Pac.  3GS. 

The  appeal  will  be  dismissed,  and  the  ac- 
tion win  he  entered  as  pending  on  writ  of 
error.    Dismissed. 


COLLIN   T.   FARMERS'   ALLIANCE!   MtJT. 

FIRE  INS.  CO. 

(Court  of  Appeals  of  Colorado.    Nov.  10,  1902.) 

VARIANCE-WITHDRAWINO   CAUSE  OF  ACTTION 
—OBJECTIONS— BXCBSPTIONS. 

1.  Variance  between  a  complaint  setting  out 
a  copy  of  a  note  as  signed  "Colin,''  and  the 
note,  signed  "Collin,"  is  immaterial. 

2.  Allowing  plaintiff  to  withdraw  his  second 
cause  of  action,  though  defendant  has  counter- 
claimed,  is  harmless;  the  counterclaim  being 
general,  and  the  first  cause  of  action  being  suf- 
ficient to  meet  it. 

3.  Without  objection  to  motion  to  strike  out 
evidence,  exception  to  ruling  striking  it  is  un- 
availing. 

4.  Defendant's  objection  to  plaintiff's  with- 
drawing testimony  of  a  witness  is  iusnfScient, 
it  assigning  do  reason  for  the  objection. 

Appeal  from  Montrose  county  court 
Action  by  the  Farmers'   Alliance  Mutual 
Fire  Insurance  Company  against  Richard  Col- 
lin.    Judgment  for  plaintiff.     Defendant  ap- 
peals.   Affirmed. 

F.  D.^Catiin,  for  appellant 

THOMSON,    J.    Tlie    appellee    was    plain- 
tiff,   and    the    appellant    defendant    below. 
Two  causes  of  action  were  stated  in  the  com- 
plaint   By  the  first  a  recovery  was  sought 
:  on  a  promissory  note  dated  January  18,  1897, 
;  and  due  90  days  after  its  date,  with  interest 
I  from  date  at  ten  per  cent  per  annum,  which 
;  it  was  alleged  the  defendant  had  executed 
and  delivered  to  the  plaintiff.     The  second 
j  set  forth  au  instrument  to  which  the  defend- 
ant's name  was  affixed,  and  wblch  contain- 
ed a  promise  to  pay  to  the  Alliance  Mutual 
!  Fire  Insurance  Company  $105,  In  such  por- 
'  tlons  and  at  such  time  or  times  as  the  di- 
I  rectors  of  the  company  might  order,  for  the 
payment  of  losses  and  expenses  pursuant  to 
its  charter  and  by-laws,  and  alleged  that  the 
I  directors  had  ordered  payment  of  the  fall 
Digitized  by  VjOOQ  IC 


Colo.) 


HARRIS  T.  PEOPLE. 


699 


amount  named  in  the  Instrument,  for  losses 
and  expenses.  The  complaint  also  alleged 
that  the  Farmers'  Alliance  Mutual  Fire  In- 
surance Coii;pany  and  the  Alliance  Mutual 
Sire  Insurance  Company  were  one  and  the 
same  company.  The  answer  denied  all  the 
allegations  of  the  complaint,  and,  as  to  the 
first  cause  of  action,  admitted  the  execution 
and  delivery  to  the  plaintiff  of  the  promis- 
sory note  which  it  set  forth,  but  alleged  that 
the  note  was  fraudulently  procured  upon  the 
pretense  that  the  plaintiff  was  a  solvent, 
reliable,  and  bona  flde  insurance  company, 
and  would  Indemnify  the  defendant  against 
loss  by  flre  to  the  amount  of  ^,500  for  five 
years,  which  pretense  was  false.  The  sec- 
ond cause  of  action  was  met  by  substantial- 
ly the  same  allegation.  By  a  counterclaim 
filed  with  the  answer,  alleging  damages  sus- 
tained by  him,  the  defendant  asked  a  Judg- 
ment for  150  against  the  plaintiff.  The  repli- 
cation was  a  denial.  All  the  pleadings  were 
verified.  On  the  plaintiff's  motion  the  suit 
was  dismissed  as  to  the  second  cause  of  ac- 
tion. The  trial  resulted  in  a  verdict  in  the 
plaintiff's  favor  for  $66.95.  Judgment  was 
entered  accordingly,  and  the  defendant  ap- 
pealed. 

The  defendant  unsuccessfully  objected  to 
ttie  Introduction  of  the  note  in  evidence  on 
tlie  ground  that  in  the  copy  set  forth  in  the 
complaint  the  defendant's  name  was  spelt 
"Colin."  whereas  his  name,  as  shown  by 
ttie  signature  to  the  note,  was  Collin.  The 
defendant's  name  was  ColUn.  It  Is  evident 
that  the  pleader  Intended  to  set  forth  the 
sanae  note  which  was  offered,  and  the  dif- 
ference in  the  spelling  would  not  constitute 
a  material  variance.  There  was  no  error  in 
receiving  the  note  in  evidence. 

Counsel  says  that,  defendant  having  In- 
terposed a  counterclaim,  it  was  error  to  per- 
mit the  dismissal  of  plaintiff's  second  cause 
of  action.  The  counterclaim  did  not  apply 
specially  to  the  second  cause  of  action.  It 
was  general,  and  could  have  been  disposed 
of  at  the  trial  of  the  first  The  withdrawal 
of  the  second  impaired  no  right  of  the  de- 
fendant to  malce  his  counterclaim  good,  and 
therefore  did  him  no  harm. 

The  abstract  contains  what  purports  to  be 
a  letter  signed,  "Farmers'  Alliance  Mutual 
Fire  Insurance  Company,  per  R.  A.  South- 
worth,  Sec.;"  another  signed,  "D.  M.  Rich- 
ards, President;"  and  some  matter  headed, 
"Extracts  from  Policy."  Following  these,  we 
find  a  statement  that  on  motion  of  counsel 
for  the  plaintiff  the  court  ordered  them 
stricken  out,  as  being  incompetent,  irrele- 
vant, and  immaterial.  It  Is  contended  that 
this  ruling  was  erroneous.  There  -  was  no 
objection  to  the  motion.  There  was  an  ex- 
ception to  the  ruling,  but  the  exception, 
without  previous  objection,  amounted  to 
nothing.  However,  except  in  the  motion  to 
strike  the  papers  out,  it  nowhere  appears  that 
tbey  were  ever  introduced  In  evidence  at 
aU.     Neither  are  we  able  to  find  in  the  ab- 


stract any  explanation  of  them,  or  any  proof 
that,  the  plaintiff  was  responsible  for  them. 
They  appear  in  the  abstract  without  Intro- 
duction. On  their  face  they  do  not  seem  to 
be  relevant  or  material;  but,  If  they  were, 
without  more  information  concerning  them 
than  the  abstract  affords,  we  cannot  say 
that  the  court  erred  In  striking  them  out, 
even  if  the  motion  had  been  met  by  proper 
objection. 

The  plaintiff  Introduced  a  witness,  and 
asked  him  one  question.  The  defendant  had 
commenced  to  cross-examine  him,  when  the 
plaintiff  asked  and  obtained  permission  of 
the  court  to  withdraw  his  testimony.  De- 
fendant objected  to  Its  withdrawal,  assign- 
ing no  reason  for  the  objection,  and  now  com- 
plains of  the  ruling  against  him.  The  ob- 
jection was  insufficient.  It  was  the  right 
of  the  court,  as  well  as  of  the  plaintiff,  to 
be  Informed  of  the  ground  upon  which  it 
was  based. 

The  abstract  of  the  record  which  the  de- 
fendant has  furnished  us  is  unsatisfactory. 
Plainly,  it  contains  only  detached  and  frag- 
mentary portions  of  the  evidence.  It  leaves 
us  very  much  In  the  dark  as  to  what  was 
done  at  the  trial.  The  presumptions  are  In 
favor  of  the  judgment,  and  we  nowhere 
find  anything  to  bre.ik  tli<>ir  foroo. 

Let  the  Judgment  be  affirmed.    Affirmed. 


HARRIS  V.  PEOPLE  ex  rel.  SQUIRES. 

(Court  of  Appeals  ot  Colorado.    Nov.  10,  1902.) 

TOWN  TRDSTEES— VOTES— MAYOR   PRO   TBM.— 
ABSENCE  OF  TIE. 

1.  A  member  ot  the  board  of  trnstees  of  a 
town  is  entitled  to  vote,  though  he  has  been 
elected  mayor  pro  tern.,  and  there  is  no  tie. 

Appeal  from  district  coturt,  Fremont  coun- 
ty. 

Action  for  usurpation  of  office  by  the  peo- 
ple, on  the  relation  of  W.  M.  Squires,  against 
A.  J.  Harris.  Prom  a  Judgment  for  relator, 
defendant  appeals.    Affirmed. 

Frank  P.  Warner  and  Champion  &  Me- 
serve,  for  appellant  McLain  &  Wilkes,  and 
O.  D.  Bradley,  for  appellee. 

GUNTER,  J.  This  was  an  action  for 
tisurpatlon  of  office.  Relator  had  Judgment. 
Defendant  appealed.  The  pertinent  facts 
were:  At  a  regular  meeting  of  the  board 
of  trustees  of  the  town  of  Florence,  four 
trustees  present  one  presiding  as  mayor  pro 
tem.,  relator  was  elected  marshal,  receiving 
the  votes  of  the  four  trustees.  Appellant 
contends  the  election  Illegal,  In  that  the 
trustee,  sitting  as  mayor  pro  tem.,  was  dis- 
qualified In  such  case  from  voting.  The 
material  question  here,  and  the  one  decisive 
below,  Is  the  right  of  the  trustee,  when  sit- 
ting as  mayor  pro  tem.,  to  vote  in  the  absence 
of  a  tie.  The  statute  prescribes  the  number 
of  votes  requisite  to  elect.  2  Mills'  Ann.  St 
i  4445.    This  necessary  number  relatcoja^ 
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celved,  provided  the  Tote  cast  by  the  trus- 
tee sitting  as  mayor  pro  tem.  -was  properly 
counted.  This  officer  was  a  member  o(  the 
board  of  trustees  before  bis  election  as 
mayor  pro  tem.,  and  entitled  to  vote.  By 
such  election  be  did  not  lose  bis  character 
or  status  as  a  member.  This  being  true,  be 
retained  bis  rigbt  to  vote.  Am.  &  Kng.  E^c. 
Law,  1034;  1  Beach,  Pub.  Corp.  i  202.  The 
'  same  rule  obtains  in  this  body  as  In  our 
state  or  in  the  national  house  of  representa- 
tives, with'  reference  to  the  speaker.  In  the 
two  bodies  last  mentioned,  a  member  of  the 
house  is  elected  as  the  speaker;  be  does  not 
cease  to  be  u  member  by  such  election. 
Among  bis  rights  as  a  member  Is  that  of 
voting.  He  does  not  lose  it  by  becoming 
speaker.  In  re  Speakership,  15  Colo.  520, 
526,  25  Pac.  707,  11  L.  R.  A.  241;  Whitney 
T.  VUlage  of  Hudson,  69  Mich.  189,  198,  37 
N.  W.  184.  The  mayor  pro  tem.  in  the 
case  before  us  was  a  voting  member  of  the 
body, — entitled  to  vote  on  any  question  as  a 
member  thereof.  This  true,  his  vote  was 
legally  counted  for  relator. 

The  Judgment  below  should  be  affirmed. 
Affirmed. 


McMANUS  et  al.  t.  STATE. 
(Supreme  Court  of  Kansas.     Nov.  8,  1902.) 

INTOXICATINa    LIQUORS— SEIZURB-CONDBM- 
NATION— CONSTITUTIONAL  LAW. 

1.  Where  intoxicating  liquors,  or  other  prop- 
OTty  kept  aud  used  in  maintaining  a  place  where 
intoxicatin!;  liquors  are  manufactured,  sold,  bar- 
tered, or  given  away  in  violation  of  law.  or 
where  persons  are  permitted  to  resort  for  the 
purpose  of  drinking  intoxicating  liquors  as  a 
beverage,  or  where  intoxicating  bquors  are 
kept  (or  sale,  barter,  or  delivery  in  violation  of 
law,  are  seized  under  a  warrant  issued  against 
the  keeper  of  sncb  place  upon  an  indictment,  in- 
formation, or  complaiut,  proceedings  to  condemn 
and  destroyed  such  property  may  be  had  before 
the  trial  or  conviction  of  the  person  so  charged. 

2.  Section  2493,  Gen.  St  1901,  which  declares 
"all  places  where  intoxicating  liquors  are  manu- 
factured, sold,  bartered  or  given  away  in  viola- 
tion of  law,  or  where  persons  are  permitted  to 
resort  for  the  purpose  of  drinking  intoxicating 
liquors  as  a  beverage,  or  where  intoxicating 
liquors  are  kept  for  sale,  barter  or  delivery  in 
violation  of  the  law,  and  all  intoxicating  liq- 
uors, bottles,  glasses,  kegs,  pumps,  bars  and 
other  property  kept  in  and  used  in  maintaining 
such  a  place,  to  be  common  nuisances,  is  con- 
stitutional, aud  the  provisions  therein  for  con- 
demning and  piiblifly  destroying  such  property 
are  ample,  and  fully  protect  the  owner  in  bis 
property  rights,  and  are  also  constitutional. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  King- 
man county;  P.  B.  Gillett,  Judge. 

Warrant  against  C.  McManus  authorizing 
the  seizure  of  certain  liquor  and  bar  fixtures. 
W.  W.  Itobbins  and  Henry  Schnltzler  inter- 
pleaded. Judgment  for  the  state,  and  defend- 
ants bring  error.    Affirmed. 


"  2.  See  Intoxicating  Liquors,   vol.   29,  Cent.   Dig. 
%  2o. 


C.  W.  Falrchlld,  for  plalntlfTs  In  error.  A. 
A.  Godard,  Atty.  Gen.,  and  W.  M.  Wallace, 
for  the  State. 

GREENE,  J.  McManus  was  Informed 
against  for  selling  intoxicating  liquors,  and 
for  keeping  a  place  where  such  liquors  w«* 
kept  for  sale  and  sold,  and  where  persona 
were  permitted  to  resort  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  beverage. 
A  warrant  was  issued  for  bis  arrest,  which 
authorized  the  officer  to  whom  it  was  direct- 
ed and  delivered  to  seize  and  take  into  bia 
possession  "all  intoxicating  liquors,  glasses, 
bottles,  kegs,  pumps,  bars,  and  other  property 
used  and  kept  In  maintaining  said  place." 
Notice  was  issued  by  the  clerk  of  the  district 
court,  directed  to  the  sheriff  of  Kingmaa 
county,  commandkig  him  to  notify  tiie  de- 
fendants, and  all  persons  claiming  an  interest 
in  the  intoxicating  liquors  and  other  property- 
seized,  of  the  proceedings  against  it,  and  that 
such  persons  appear  on  or  before  the  10th  day 
of  July,  19C1,  in  the  district  court  room  of 
said  county  to  show  cause  why  the  property 
80  seized  should  not  be  publicly  destroyed. 
This  notice  was  served  by  the  sheriff  upon 
C.  McManus  and  A.  I.  Grimes  by  delivering 
to  each  a  copy,  and  also  by  posting  a  copy  in 
tbe  building  described  in  the  information.  Oo 
the  12th  day  of  July,  McManus,  W.  W.  Rob- 
bins,  and  Henry  Schnltzler  Jointly  and  spe- 
cially appeared  in  the  cause,  and  filed  their 
motion  to  quash  and  set  aside  the  pretended 
notice.  This  motion  was  overruled  by  the 
court,  to  which  the  defendant  and  Interplead- 
ers excepted.  On  the  same  day  the  defend- 
ant, McManus,  ffied  a  disclaimer,  and  Rob- 
bins  and  Schnltzler  interpleaded:  (1)  A  gen- 
eral denial;  (2)  that  the  information  and  no- 
tice did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  or  a  public  offense; 
(3)  a  denial  that  the  property  so  seized  was 
used  in  violation  of  law,  and  alleging  that 
they  were  the  owners  thereof.  Upon  the  Is- 
sues thus  Joined  a  trial  was  had.  The  defend- 
ants demurred  to  the  evidence  of  the  state, 
which  was  overruled.  Defendants  not  offer- 
ing any  evidence,  tbe  court  found  that  the 
property  seized  was  at  the  time  of  its  seizure 
being  used  in  maintaining  a  common  nui- 
sance upon  the  premises  described  in  tbe  in- 
formation; that  the  place  where  the  intoxica- 
ting liquors  were  being  sold  was  kept  and 
maintained  by  C.  McManus;  that  such  prop- 
erty be  forfeited,  and  publicly  destroyed;  and 
rendei-ed  Judgment  accordingly.  To  this  Judg- 
ment each  of  the  defendants  excepted. 

Tlie  ilrst  objection  urged  by  plaintiffs  In  er- 
ror Is  that  tbe  court  erred  in  not  quashing 
the  information  and  notice.  No  defects  are 
pointed  out  in  the  information,  and  we  think 
It  sufficient.  The  notice  served  on  McMantis 
was  Just  such  notice  as  is  required  by  section 
2495,  Gen.  St.  1901.  and  complied  in  aU  other 
respects  with  its  provisions.  This  was  suf- 
ficient. Stjite  v.  Barrels  of  Liquor,  47  N.  H. 
369;    State  v.  Br^unan^s  (4?^(^^Conn. 
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278:  Hine  r.  Belden.  27  Conn.  384:  .Tohnson 
T.  WtlUams.  48  Vt.  BtSO.  Schnitzler  aud  Rob- 
bins  voluntarily  appeared,  and  claimed  tbe 
property.  No  complaint  can  be  made  by  tbem 
of  want  of  notice  on  McManns  or  tbemselves. 
One  wbo  appears  as  a  claimant  of  liquors 
cannot  object  tbat  no  notice  bas  been  given 
to  others.  Com.  v.  Certain  Intoxicating  Liq- 
uors, 6  Allen,  590.  Nor  can  one  who  bas  ap- 
peared and  been  admitted  to  prosecute  bis 
claim  object  after  judgment  and  forfeiture 
to  defects  In  tbe  service  of  notice  on  blm. 
Com.  V.  Certain  Intoxicating  Liquors,  13  Al- 
len, 581;  State  v.  Brennan's  Liquors,  25  Conn. 
278;   State  v.  Miller,  48  Me.  57C. 

It  Is  contended  by  plaintiff  In  error  tbat 
tbe  law  authorizing  the  condemnatory  pro- 
ceedings is  unconstitutional,  and  violative  of 
article  4,  i  1,  and  article  14,  of  tbe  constitu- 
tion of  tbe  United  States,  as  well  as  sec- 
tions 1,  6,  10,  18,  and  20  of  tbe  bill  of  rights 
of  the  state  of  Kansas.  In  Just  what  way 
this  statute  Is  in  violation  of  such  provisions, 
or  of  any  one  of  tbem.  Is  not  observable,  and 
plaintiff  in  error  has  not  pointed  tbe  way  to 
bis  conclusion. 

It  is  also  argued  that,  before  this  prop- 
erty can  be  seized,  tried,  condemned,  and  de- 
stroyed, there  must  be  a  conviction  of  the 
pvrson  wbo  unlawfully  used  such  property. 
We  do  not  agree  with  this  contention.  Sec- 
tion 2493,  Gen.  St  1901,  reads:  "All  places 
where  intoxicating  liquors  are  manufactured, 
sold,  bartered  or  given  away  in  violation  of 
law,  or  where  persons  are  permitted  to  re- 
sort for  tbe  purpose  of  drlniiing  intoxicating 
liquors  as  a  beverage,  or  where  intoxicating 
liquors  are  kept  for  sale,  barter  or  delivery 
In  violation  of  the  law,  and  all  intoxicating 
liquors,  bottles,  glasses,  kegs,  pumps,  bars 
and  other  property  kept  in  and  used  In  main- 
taining such  a  place,  are  hereby  declared  to 
be  common  nuisances;  and  every  person  who 
maintains  or  assists  in  maintaining  such  com- 
mon nuisance  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  five  hundred  dol- 
lars, and  by  Imprisonment  in  tbe  county  Jail 
not  less  than  thirty  days  nor  more  than  six 
months,  for  each  offense."  It  will  be  ob- 
served that  not  only  the  place  In  which  such 
illegal  business  is  carried  on,  but  also  ail  the 
intoxicating  liquors,  bottles,  glasses,  kegs, 
pumps,  bars,  and  other  property  kept  and 
used  In  maintaining  such  a  place,  are  de- 
clared common  nuisances.  Section  2491. 
Gen.  St.  1001,  provides  fur  filing  a  complaint 
or  Information  charging  tbat  the  place  is 
kept  or  maintained  as  a  common  nuisance, 
and  for  the  issuance  of  the  warrant  for  the 
arrest  of  the  keeper,  and  commanding  the 
officer  to  whom  It  is  directed  to  search  the 
place  described  in  such  complaint  or  infor- 
mation, and  seize  and  take  Into  bis  custody 
all  intoxicating  liquors,  etc.,  described  in  the 
information  or  complaint,  which  be  may  find 
ax  sucb  place,  and  safely  keep  the  same  sub- 


ject to  the  order  of  the  court  Section  2495, 
Oen.  St  1001,  reads:  "Whenever  any  intox- 
icating liquor  or  other  property  shall  be 
seized  under  such  a  warrant,  whether  an 
arrest  bas  been  made  or  not,  a  notice  shall 
issue  within  forty  eight  hours  after  tbe  re- 
turn of  the  warrant,  in  the  same  manner  as 
a  summons,  directed  to  the  defendant  or 
defendants  in  such  action  and  to  all  persons 
claiming  any  interest  In  tbe  intoxicating  liq- 
uors or  other  property,  and  fixing  a  time  and 
place  at  which  all  persons  claiming  any  in- 
terest therein  may  appear  and  answer  the 
complaint  made  against  such  intoxicating 
liquors  or  other  property,  and  show  cause,  if 
any  they  have,  why  tbe  same  should  not  be 
adjudged   forfeited   aud   ordered   destroyed. 

•  *  •  At  or  before  the  time  fixed  by  no- 
tice, any  person  claiming  an  interest  in  tbe 
Intoxicating  liquors  or  other  property  seized 
may  file  bis  answer  In  writUig  setting  up  his 
claim  thereto,  and  shall  thereupon- be  admit- 
ted as  a  party  defendant  to  the  proceedings 
against     such     liquor    or     other     property. 

*  *  *  A  trial  shall  be  had  In  a  summary 
manner  before  the  coiurt  of  the  allegations 
of  tbe  complaint  or  Information  against  tbe 
liquors  or  other  property  seized;  and  wheth- 
er any  answer  shall  be  filed  or  not,  it  shall 
be  tbe  duty  of  the  county  attorney  to  ap- 
pear and  adduce  evidence  in  support  of  such 
allegations."  Section  2406,  Gen.  St  1901: 
"If  the  court  shall  find  tbat  said  intoxicating 
liquors  or  other  property,  or  any  part  there- 
of, were  at  tbe  time  tbe  complaint  or  infor- 
mation was  filed  being  used  In  maintaining  a 
common  nuisance,  be  shall  adjudge  forfeited 
so  much  thereof  as  he  shall  find  was  being  so 
used,  and  shall  order  the  officer  in  whose  cus- 
tody it  Is  to  publicly  destroy  the  same.  •  •  •" 
By  the  plain  and  unmistakable  provisions  of 
these  sections  the  property  so  kept  and  used 
is  tried  in  a  proceeding  in  rem,  regardless  of 
whether  there  has  been  an  arrest  or  convic- 
tion of  the  person  charged  with  maintaining 
such  place.  This  is  the  practice  in  the 
couits  of  the  United  States  where  goods  have 
been  forfeited  for  the  nonpayment  of  customs 
revenues.  Origet  v.  U.  S.,  125  U.  S.  240,  8 
Sup.  Ct.  840.  31  L.  Ed.  743. 

It  is  claimed  that  inasmuch  as  tbe  lan- 
guage of  tlie  constitutional  amendment  only 
prohibits  the  manufacture  and  sale  of  in- 
toxicating liquors.  It  is  not  within  the  power 
of  the  legislature,  in  an  effort  to  enforce  and 
make  effective  such  amendment  to  declare  a 
place  where  Intoxicating  liquors  are  sold  and 
kept  for  sale  in  violation  of  law,  together 
with  the  property  kept  and  used  in  main- 
taining such  place,  common  nuisances.  The 
purpose  of  tlie  amendment  was  to  enable  the 
state,  if  It  so  desired,  to  pass  sucb  neces- 
sary and  reasonable  regulation  as  it  might 
tbiuk  proper  to  prohibit  tbe  use  of  intoxicat- 
ing liquors  as  a  beverage.  Tbe  regulation  of 
the  sale  and  places  where  intoxicating  liq- 
uors are  sold  have  always  been  subjects  of 
legislative  and  police  controL  Many  states 
Digitized  by  LjOOQ  IC 
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of  the  Union  have  had  such  laws  as  the  one 
In  question  In  their  statutes,  and  have  en- 
forced them,  for  the  last  half  century.  Such 
provisions  have  always  been  upheld  where 
they  have  observed  the  g-uaranticd  rights  of 
persons  and  property  In  providing  notice  of 
the  seizure  of  the  property,  the  means  by 
which  the  owner  is  to  be  Infoi-med,  when  and 
where  and  before  whom  the  warrant  Is  to 
be  returned,  and  afford  him  an  opportunity 
to  defend  his  property.  This  statute  observes 
these  rights,  and  has  made  sufficiently  ample 
provisions  for  the  protection  of  property. 
HIbbard  v.  People,  4  Mich.  125;  Fisher  v. 
McGlrr,  1  Gray,  1,  61  Am.  Dec.  381;  Sul- 
livan v.  City  of  Oneida,  61  111.  242;  Jones  v. 
Root,  0  Gray,  435. 

There  are  some  other  alleged  errors,  but 
they  are  not  material.  The  provisions  of  the 
statute  are  ample  to  protect  the  owner  of 
property  In  his  rights,  and  were  fully  com- 
piled with  in  this  proceeding. 

The  Judgment  of  the  court  below  Is  af- 
firmed.   Ail  the  justices  concurring. 


SHERMAN   T.   LUCKHARDT. 

(Saprerae  Court  of  ECansas.     Nov.  8.  1902.) 

BANKRUPTCY— PREFERENTIAL  PAYMENTS- 
KNOWLEDGE  OP  CREDITOR. 
1.  A  prefereutinl  payment  by  a  debtor  to  one 
of  bis  creditors  within  tour  months  prior  to 
former's  bankruptcy  is  not  void,  under  clause 
"b,"  §  60  [U.  S.  Comp.  St.  1901.  p.  3445],  aud 
clause  "e,"  {  67,  of  the  bankruptcy  act  of 
1898  [U.  S.  Comp.  St.  1901,  p.  3449],  though 
made  with  a  fraudulent  intent  on  the  debtor's 

gart,  if  It  be  accepted  by  the  creditor  without 
nowledge  of  such  intent,  and  without  knowl- 
edee  that  a  preference  was  intended. 

Doster,  C.  J.,  and  Burch  and  Pollock,  33., 
dissenting. 
(Syllabus  by  the  Court.) 
In  banc.    Error  from  district  court,  Morris 
county;  O.  L.  Moore,  Judge. 

Action  by  Adrian  F.  Sherman,  trustee, 
against  M.  M.  Luckhardt.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Rosslngton,  Smith  &  HIsted  and  Geo.  E. 
Stoker,  for  plaintiff  in  error.  Eugene  Hagan 
and  J.  B.  Furry,  for  defendant  In  error. 

DOSTER,  C.  J.  Plaintiff  In  error  is  the 
trustee  of  the  estate  of  'William  Luckhardt, 
a  bankrupt  He  sued  to  set  aside  a  transfer 
of  real  property  made  by  the  bankrupt  to  his 
wife  within  four  months  prior  to  the  Institu- 
tion of  the  bankruptcy  proceedings,  on  the 
ground  that  It  was  fraudulent  and  void.  The 
court  below  made  findings  of  fact.  Those  ma- 
terial to  the  question  for  determination  were 
as  follows;  "(8)  That  the  said  William  Luck- 
hardt in  causing  the  above-described  real  es- 
tate to  be  conveyed  to  this  defendant,  intend- 
ed thereby  to  prefer  this  defendant  over  his 
other  creditors.  (9)  That  the  said  William 
Luckhardt  In  causing  the  above-described 
real  estate  to  be  deeded  to  this  defendant.  In- 
tended thereby  to  hinder,  delay,  and  defraud 
his  otiier  creditors.    (10)  That  the  said  defend- 


ant was  not  a  purchaser  of  said  real  estate  5u 
good  faith,  and  for  a  present  fair  considera- 
tion." "(12)  That  upon  the  trial  of  this  ac- 
tion the  counsel  for  plaintiff  admitted  that 
the  said  William  Luckhardt  at  the  time  he 
caused  to  be  conveyed  to  the  defendant  the 
real  estate  herein  above  described,  the  said 
William  Luckhardt  was  Indebted  to  the  saW 
defendant  In  the  sum  of  $l,50a,  and  that  It 
was  further  admitted  that  the  said  defend- 
ant, M.  M.  Luckhardt  at  tlie  time  she  receiv- 
ed and  accepted  the  conveyance  of  said  prem- 
ises to  herself,  had  no  knowledge  of  the  in- 
solvency of  her  husband,  William  Luckhardt 
nor  of  his  intention  or  purpose  to  defraud, 
hinder,  or  delay  his  creditors  In  the  collection 
of  their  debts  by  means  of  said  conveyance  to 
her  of  said  real  estate;  that  the  defendant 
had  no  knowledge  of  the  debtor's  intention 
to  make  her  a  preferred  creditor;  and  that 
the  reasonable  value  of  the  real  estate  con- 
veyed to  her  was  $1,500."  Judgment  went 
against  the  plaintiff,  to  reverse  which  be  has 
prosecuted  error. 

From  the  foregoing  findings,  it  appears  that 
the  defendant  In  error  was  not  a  purchaso' 
of  the  real  estate  in  question  for  a  present 
consideration,  bnt  that  she  took  It  in  payment 
of  a  pre-existing  debt;  that  the  conveyance 
was  made  with  Intent  on  the  grantor's  part 
to  hinder,  delay,  and  defrand  his  creditors; 
that  It  was  accepted  by  the  grantee  without 
knowledge  of  the  grantor's  purpose  to  de- 
fraud, without  knowledge  of  his  intention  to 
give  a  preference,  and  without  knowledge  of 
his  Insolvency.  Do  these  facts  have  the  ef- 
i  feet  to  Invalidate  the  conveyance?  (Haose 
*'b"  of  section  60  of  the  bankruptcy  act  of 
1898  [U.  S.  Comp.  St  1901,  p.  3445]  reads  as 
follows:  "If  a  bankrupt  shall  have  given  a 
preference  within  four  months  before  the 
filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  there- 
by, or  his  agent  acting  therein,  shall  bare 
reasonable  cause  to  believe  that  It  was  In- 
tended thereby  to  give  a  preference.  It  shall 
be  voidable  by  the  trustee,  and  he  may  re- 
cover the  property  or  Its  value  from  such  pei^ 
son."  Clause  "g"  of  section  57  [U.  S.  Comp. 
St.  1901,  p.  3443]  reads  as  follows:  'The 
claims  of  creditors  who  have  received  pref- 
erences shall  not  be  allowed  unless  such  cred- 
itors shall  surrender  their  preferences."  It  is 
evident  from  the  alwve  provisions,  without 
reference  to  others  cognate  with  them,  that 
preferences  by  a  bankrupt  If  accepted  •with- 
out knowledge  that  they  were  intended  as 
such,  are  tolerated  by  the  bankruptcy  act 
subject,  however,  to  the  condition  that  the 
one  to  whom  glveh  shall  surrender  the  pref- 
erence. If  he  would  further  share  In  the  dis- 
tribution of  the  bankrupt's  estate.  Tliat  was 
the  decision  of  the  majority  of  the  supreme 
court  of  the  United  States  in  Plrie  v.  Tnwt 
Co.,  182  U.  S.  438,  21  Sup.  Ct  906.  However, 
It  Is  declared  by  clause  "e"  of  section  07  of 
the  act  [U.  S.  C3omp.  St  1901,  d.  34491  as  fol- 
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"Thnt  all  conveyances,  transfers,  as- 
signments, or  Incumbrances  of  his  property, 
or  any  part  thereof,  made  or  given  by  a  per- 
son adjudged  a  bankrupt  under  the  provi- 
sions of  this  act  subsequent  to  the  passage 
of  this  act  and  within  four  months  prior  to 
the  filing  of  tlie  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,  shall  be 
null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  in  good  faith 
and  for  a  present  fair  consideration;  and  all 
property  of  the  debtor  conveyed,  transferred, 
assigned,  or  incumbered  as  aforesaid  shall.  If 
he  be  adjudged  a  bankrupt,  and  the  same  is 
not  exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicile,  be  and  re- 
main a  part  of  the  assets  and  estate  of  the 
bankrupt  and  shall  pass  to  his  said  trustee, 
whose  duty  It  shall  be  to  recover  and  reclaim 
the  same  by  legal  proceedings  or  otherwise 
for  the  benefit  of  the  creditors."  The  above- 
quoted  sectjn  must  be  viewed,  of  course, 
in  connection  with  those  which  allow  the 
making  of  preferences,  because  they  are  part 
of  the  same  act,  and  related  to  the  same 
sabject,  to  wit,  conveyances  or  other  trans- 
fers of  the  debtor's  property.  However,  not- 
withstanding they  are  In  pari  materia,  we 
cannot  think  that  the  terms  of  the  one  last 
quoted  were  intended  to  be  Inclusive  of  such 
preferential  conveyances  as  might  be  execut- 
ed witli  a  fraudulent  intent  on  the  debtor's 
part  The  giving  of  a  preference  by  a  falling 
debtor  is  not,  in  and  of  itself,  fraudulent. 
That  has  been  several  times  decided  by  this 
court  Am  V.  Hoerseman,  26  Kan.  413,  2S 
Pac.  5$>2;  Bishop  v.  Jones,  28  Kan.  C80;  Voor- 
his  T.  Micbaelis,  45  Kan.  2oo;  Hasle  v.  Con- 
ner, 53  Kan.  713,  37  Pac.  128.  Such  we  be- 
lieve to  be  the  general  rule,  and  it  would  ap- 
pear from  clause  "b"  of  section  60  [U.  S. 
Comp.  St  1901,  p.  3445],  before  quoted,  that 
the  act  of  preference  can  be  regarded  as 
fraudulent  only  in  the  event  of  the  creditor's 
knowledge  of  bis  debtor's  intent  and  purpose 
In  performing  it  It  is  not  wrong  for  a  cred- 
Itot  to  receive  payment  of  his  debt  from  the 
failing  debtor,  but  it  Is  wrong  for  him  to  re- 
ceive it  knowing  that  to  do  so  would  violate 
the  rule  at  equality  between  himself  and  other 
creditors. 

It  Is,  however,  urged  that  by  the  terms  of 
clause  "e"  of  section  67  [U.  S.  Comp.  St.  1901, 
p.  3449],  the  intent  of  a  debtor  in  making  a 
conveyance  is  the  test  of  the  validity  of  the 
transaction.  Tliat  section,  in  our  Judgment, 
relates  to  transfers  other  than  to  creditors. 
Transfers  to  creditors  had  been  already  pro- 
vided for  by  section  «0,  cl.  "b"  [U.  S.  Comp. 
St  1901,  p.  31J5J;  and  by  that  section  such 
a  transfer  was  validated  unless  "the  person 
receiving  it  or  his  agent  acting  therein,  shall 
have  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference."  That 
section,  tlierefore,  makes  the  creditor's  knowl- 
edge of  his  debtor's  intent  the  test,  because 
without  such  knowledge   the   transaction   is 


not  wrong  on  the  creditor's  part.  Section  67, 
cl.  "e"  [U.  S.  Comp.  St  1901,  p.  3449],  makes 
the  debtor's  intent,  "except  as  to  purchasers 
in  good  faith  and  for  a  present  fair  considera- 
tion," the  test,  because  it  is  dlfflcuU,  If  not 
Impossible,  to  conceive  of  a  transfer  other 
than  to  one  of  such  excepted  class  of  persons, 
if  made  witli  such  intent,  tliat  could  have,  as 
against  creditors,  any  meritorious  considera- 
tion to  support  it  Therefore,  by  that  section, 
the  debtor's  purpose  in  making  the  transfer 
may  well  be  made  the  test 

Cases  are  cited  to  us  by  counsel  on  both 
sides,  but  none  of  them  appear  to  us  to  bear 
directly  on  the  point  at  issue.  There  Is,  how- 
ever, a  significant  expression  in  Pirle  v.  Trust 
Co.,  supra,  In  harmony  with  the  view  we 
have  expressed.  Mr.  Justice  Kenna,  In  deliv- 
ering the  opinion  of  the  majority  of  the  court 
argtmienlatively  says  of  section  67,  cl.  "e" 
[U.  S.  Comp.  St.  1901,  p.  3449],  "Its  purpose 
being  to  prohibit  the  disposition  of  property 
by  the  debtor  to  persons  other  than  creditors 
in  fraud  of  the  act" 

The  judgment  of  the  covut  below  Is  affirm- 
ed. 

JOHNSTON,  SMITH,  CUNNINGHAM,  and 
GREENE,  JJ..  concurring.  DOSTER,  C.  J., 
and  POLLOCK  and  BURCH,  JJ.,  dissenting. 

BURCH,  J.  (dissenting  specially).  I  am  not 
prepared  to  yield  assent  to  the  conclusion 
reached  by  the  majority  of  the  court  in  this 
case.  It  was  an  established  canon  in  Black- 
stone's  day  that  statutes  against  fraud  should 
be  liberally  and  beneficially  expounded.  1 
Bl.  Coium.  88.  Suth.  St.  Const  i  444,  quotes 
Lord  Mansfield  as  saying,  "These  statutes 
cannot  receive  too  liberal  a  construction,  or  be 
too  much  extended  in  suppression  of  fraud." 
And  lapse  of  time  has  not  abat«>d  any  of  the 
force  of  the  rule.  When,  therefore,  the  legis- 
lature has  set  Itself  to  the  task  of  extirpating 
as  far  as  possible  the  pernicious  effects  of 
fraud  In  the  business  relations  of  men,  the 
court  should  hesitate  to  exclude  any  class  of 
persons  or  any  class  of  transactions  from 
the  operation  of  the  law,  if  fairly  included 
in  its  terms.  If  the  words  of  the  statute  be 
looked  to,  the  meaning  Is  too  obvious  for  ar- 
gument. The  language  is  as  unmistakable  as 
It  is  emphatic.  "That  all  convejrances,  trans- 
fers, assignments,  or  Incumbrances  of  hl» 
property,  or  any  part  thereof,  made  or  given 
by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  act  subsequent  to  the  pas- 
sage of  this  act  and  within  four  months  prior 
to  the  filing  of  the  petition,  with  the  Intent 
and  purpose  on  his  part  to  binder,  delay,  or 
defraud  his  creditors,  or  any  of  tlicm,  shall  be 
null  and  void  as  against  the  creditors  of  such 
debtor,  except  as  to  purchasers  In  good  faith 
and  for  a  present  fair  consideration;  and  all 
property  of  the  debtor  conveyed,  transferred, 
assigned,  or  Incumbered  as  aforesaid  shall.  If 
he  be  adjudged  a  bankrupt  and  the  same  la 
not  exempt  from  exe<g,ti,on  ^^n^i^^  |^ 
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debts  by  the  law  of  his  domicile,  be  and  re- 
lunin  a  part  of  the  assets  and  estate  of  the 
bankrupt,  and  shall  pass  to  bis  said  trustee, 
whose  duty  It  shall  be  to  recover  and  reclaim 
the  same  by  legal  proceedings  or  otherwise 
for  the  benefit  of  the  creditors."  Section  67e 
[U.  S.  Comp.  St.  1901,  p.  3449].  This  section 
names  Its  own  transfers,  designates  Its  own 
persons,  specifies  Its  own  lodgment  for  the 
guilty  Intent,  makes  Its  own  exceptions,  de- 
clares its  own  consequences,  and  prescribes 
its  own  remedy.  There  is  neither  uncertainty 
nor  ambiguity  in  either  scope  or  detail,  and 
if  any  exceptions  to  the  operation  of  the  law, 
other  than  the  one  named,  had  been  contem- 
plated, tliey  would  have  been  expressed  In  it. 
The  decision  rendered,  however,  does  Impose 
upon  this  act  of  congress  a  limitation  not  dis- 
coverable from  Its  terms,  and  utterly  nulli- 
fies it  so  far  as  an  entire  class  of  transferees 
Is  onccrned.  Nor  Is  this  all.  Not  only  is  the 
effect  of  a  remedial  statute  narrowed  and 
constrained,  but  the  latitude  of  preferential 
transfers  Is  enlarged.  Preferences,  too,  are 
obnoxious  to-  the  purposes  of  the  law.  Thoy 
are  very  grudgingly  endured  in  any  case,  and 
are  suffered  at  all  only  because  they  rise  from 
*n  honest  endeavor  to  satisfy  Just  obligations, 
and  are  free  from  moral  turpitude.  But  un- 
der the  opinion  of  the  majority  of  the  court, 
they  actually  may  be  contrived  at  by  a  covi- 
nous mind.  Such  a  construction  ought  not  to 
prevail.  Fraud  Is  Inherently  vicious.  It  Is  the 
bane  and  abomination  of  the  business  world, 
and  when  the  law,  in  distinct  phrase,  declares 
otherwise.  It  ought  not  to  be  permitted  active- 
ly to  control  the  conduct  of  a  bankrupt  in  any 
transaction  where  cither  good  faith  or  a  pres- 
ent fair  consideration  is  wanting,  even  if 
the  party  dealt  with  be  a  creditor,  since  the 
way  would  thus  be  opened  to  cunning  rogues 
to  parcel  out  their  assets  to  a  few  favored 
creditors  for  the  express  purpose  of  defraud- 
ing all  others,  and  enable  them  thereby  to  de- 
feat entirely  the  object  of  the  bankruptcy 
law.  The  carefully  chosen  and  unequivocal 
phraseology  of  section  6Te  [U.  S.  Comp.  St. 
1901,  p.  3449]  of  the  present  law  is  In  such 
sharp  contrast  with  the  provisions  of  the 
bankruptcy  law  of  18C7,  and  makes  so  great 
an  advance  upon  the  provisions  of  that  act, 
that  Its  signification  should  not  be  minimized, 
contracted,  or  curtailed,  especially  when,  by 
giving  their  plain  meaning  to  plain  words,  the 
fundamental  purposes  of  the  law  are  better 
subserved. 

I  am  authorized  to  say  that  Chief  Justice 
POSTER  and  Mr.  Justice  POLLOCK,  Join 
with  me  in  this  dissait 


GIST  V.  DOKE. 

(Supreme  Court  of  Oregon.    Nov.  24,  1902.) 

ADVERSE  POSSESSION— BOUNDARIES-SUR- 
VEYS. 

1.  Where   (lofeiidiint   niid   an   adjoining   land- 
owner piocurcd  a  survey  to  establish  the  bound- 


ary line,  and  constructed  ■  feoo*  on  the  line 
e-itablished,  and  defendant  claimed  that  be  did 
not  desire  any  of  the  other  owner's  land,  but 
that  the  line  as  established  was  tbc  true  line, 
and  repudiated  later  surveys  on  different  lines, 
his  possession  was  adverse,  and  he  thereby  ac- 
quired title  to  the  line,  regardless  of  its  cor- 
rectness. 

Appeal  from  circuit  dourt,  Marion  county; 
U.  P.  Boise,  Judge. 

Action  by  Elizabeth  Gist  against  O.  Doke. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Aflirmed. 

John  H.  McNary,  for  appellant  W.  H. 
Holmes,  for  respondent 

WOLVERTON,  J.  This  Is  a  controversy 
respecting  the  proper  location  of  the  divid- 
ing line  between  the  lands  of  the  parties 
concerned.  The  plahitlff  Is  the  owner  of  the 
S.  %  of  the  S.  E.  %  of  section  16  In  town- 
ship 9.  One  J.  J.  Blair  was  the  original 
purchaser  thereof  from  the  state,  and,  ui>ou 
an  exchange  of  lands,  assigned  his  certificate 
of  purchase  to  the  plaintiff,  who  subsequent- 
ly completed  payments  thereon,  and  obtained 
a  deed  from  the  state.  October  25.  1880.  Tbe 
defendant  is  the  owner  of  the  N.  E.  %  of 
section  21,  which  he  acquired  from  the  gen- 
eral government  as  a  homestead.  Blatr  hav- 
ing first  entered  It  as  a  pre-emption,  defend- 
ant purchased  his  right,  and  made  a  home- 
stead entry  instead.  Some  time  thereafter, 
and  while  Blair  was  in  possession  of  tbe 
land  now  owned  by  plaintiff,  he  employed 
Mr.  Hammer,  a  competent  surveyor,  to  lo- 
cate the  line  between  him  and  Blair.  He 
testifies  that  Hammer  showed  them  a  post 
having  the  surveyor's  marks  upon  it  which 
be  said  was  set  by  one  of  the  government 
surveyors,  who  surveyed  to  the  center  line 
of  tbe  township,  and  also  a  stone  which  be 
said  was  set  by  another  government  sur- 
veyor, who  surveyed  the  whole  township; 
explaining  further  that  the  latter  failed  to 
find  the  post  and  consequently  set  the  stone: 
that  Hammer  took  the  post  as  designating  tbe 
original  purvey  for  his  initial  point  and  ran 
due  west  for  half  a  mile,  and.  not  finding 
any  marks,  he  said,  "About  here  Is  your 
corner,"  and,  witness  and  Blair  having  in- 
dicated their  satisfaction  respecting  the  line 
rnn,  he  piled  up  some  rocks  to  designate  tbe 
point;  and  that  In  the  fall  of  1877  witness 
built  a  fence  on  this  line  to  tbe  county  road. 
It  may  be  explained,  as  it  Is  shown  by  other 
testimony,  that  the  fence  constructed  extend- 
ed from  the  point  designated  by  tbe  pile  of 
rocks  to  the  county  road,  crossing  near  the 
house  of  the  defendant,  and  about  two-tblrds 
of  the  distance  of  the  line  surveyed.  Much 
later,  perhaps  10  years  prior  to  the  trial  of 
this  case,  plaintiff  constructed  a  fence  on 
this  line  from  the  road  to  the  post  or  initial 
point  of  the  Hammer  survey.  It  was  as- 
sumed, of  course,  that  the  post  correctly  des- 
ignated the  northeast  comer  of  section  21. 
and  the  northwest  corner  of  the  quarter  sec- 
tion was  established  as  Indicated.  Tbe  de- 
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fendant  hoa  occupied  and  ImproTCd  the  land 
up  to  the  fence  erer  since  It  was  construct- 
ed, and  no  question  ever  arose  as  to  It  not 
being  the  true  goyemment  dividing  line  un- 
til some  two  or  three  years  before  the  com- 
mencement of  this  suit.  For  the  purpose  of 
locating  the  true  line,  the  plaintiff  had  a  sur- 
vey made  by  Herrlck,  the  county  surveyor. 
Herrlck  was  not  called  as  a  witness  In  the 
case,  but  Taylor,  who  acted  as  one  of  the 
chain  carriers,  testlflea.  In  substance,  that 
Uerrlck  started  from  a  pile  of  rocks  which 
was  located  by  him  from  certain  witness 
trees  designated  In  the  field  notes,  one  of 
which  he  says  he  was  unable  to  find,  as  the 
southeast  comer  of  plaintiff's  land,  and  ran 
west  to  the  southwest  comer,  which  he  lo- 
cated by  a  witness  tree  then  standing,  and 
by  a  stnmp  which  was  assumed  to  have  been 
another,  and  that  the  line  surveyed  ran  to 
the  south  of  Doke's  tence.  This  is  the  line 
to  which  plaintiff  Is  now  claiming.  Some 
time  later  the  defendant  employed  Davenport 
and  Whttlock  to  make  another  survey,  and 
furnished  them  with  the  field  notes  from 
the  land  office,  by  which  to  guide  them  In 
their  work.  Mr.  Davenport  states  that  they 
commenced  at  the  northeast  comer  of  the 
south  section,  found  what  they  called  "bear- 
ing trees,"  two  In  number,  the  same  being 
blazed  In  manner  as  required  by  govemm^it 
instructions,  but  that  the  lettering  had  been 
effaced  by  fire,  and  from  these,  with  the 
field  notes,  they  established  the  corner  which 
corresponded  with  that  ascertained  and  es- 
tablished by  Herrlck,  the  county  surveyor; 
that  from  this  point  they  ran  west  40  chains 
(not  knowing  the  exact  bearing),  where  they 
found  a  flr  tree  standing  similarly  to  the 
government  bearing  tree,  and  from  that,  tak- 
ing the  distances  and  directions,  they  estab- 
lished another  comer;  that,  from  the  field 
notes,  it  was  evident  the  county  surveyor 
bad  mistaken  the  bearing  tree,  and,  assum- 
ing another  to  be  the  one,  they  established 
the  comer  from  that  some  SO  links  north  of 
that  established  by  the  county  surveyor;  and 
that  the  old  line  fence  at  the  east  end  Is 
about  50  links  north  of  the  line  they  mn. 
The  plaintiff's  son  testifies  that  Herrlck's 
survey  at  the  east  end  Is  about  30  feet  south 
of  the  old  fence,  and  at  the  west  end  6  or 
8  feet  south.  Thus  it  may  be  seen  that  the 
land  In  dispute  consists  of  a  Atrip  one-half 
mile  long,  about  30  feet  in  width  at  one  aid, 
narrowing  to  6  or  8  feet  at  the  other.  It 
Is  very  evident  that  little  dependence  can  be 
put  in  the  surveys.  No  two  of  them  agree, 
those  made  by  Hammer  and  Herrlck  coming 
nearest  The  Davenport  survey,  while  com- 
mencing at  the  same  point  as  that  of  Her- 
rlck, diverges  to  the  north,  and  terminates 
some  60  links  distant,  and  actually  across  the 
Hammer  survey  near  the  center,  terminating 
some  40  links  to  the  nwth  of  It.  These  dif- 
ferences arose,  undoubtedly,  from  the  diffi- 
culty of  ascertaining  the  true  government 
comers;  the  bearing  trees  having  been  so 
TOP. 


effaced  and  destroyed  as  to  make  It  impos- 
sible to  locate  them  with  any  degree  of  cer- 
tainty. Hammer's  survey  being  made  much 
nearer  to  the  time  of  the  government  survey, 
it  Is  more  likely  to  be  correct;  be  having 
had  better  facilities  for  ascertaining  the  true 
monuments  upon  the  ground.  However  this 
may  be,  if  defendant  has  occupied,  as  be 
dalms,  adversely  to  all  persons  whomsoever, 
ap  to  the  Hammer  line,  for  more  than  10 
years  continuously,  prior  to  the  commence- 
ment of  this  suit,  he  must  prevail,  regard- 
less of  whether  that  is  the  true  boundary 
line  or  not,  according  to  the  government  sur- 
vey. The  defendant,  testifying  relative  to 
the  subject,  says  that  he  honestly  believed 
all  the  while  that  the  fence  erected  on  the 
line  ran  by  Hammer  was  on  the  true  Une,  and 
that  his  motive  for  holding  the  land  was 
that  he  believed  It  belonged  to  his  quarter 
section.  In  his  further  examination  be  an- 
swered as  interrogated  as  follows:  "Q.  As  a 
matter  of  fact  you  have  never  claimed  any 
land  as  belonging  to  you  at  that  place,  in 
that  section,  excepting  the  northeast  quarts 
of  section  217  A.  That  is  all  I  claim  to  own. 
I  claim  that  to  be  the  line.  Q.  That  is  all 
you  claim  to  own,— all  you  ever  claimed? 
A.  I  claim  that  line  fence.  Q.  Do  you  claim 
any  other  land  in  the  section  and  township 
and  range,  excepting  the  northeast  quarter 
of  section  21?  A.  No."  At  another  time  he 
admits  that  he  said  in  the  presence  of  cer- 
tain parties  that  he  "didn't  want  any  of 
Qlst's  land.  Not  intentionally."  And  on  re- 
direct: "Q.  If  I  imderstand  you  correctly, 
yon  say  you  always  claimed  tliat  line  where 
the  fence  is.  A.  Yes.  Q.  Since  you  agreed 
to  that  Une  between  you  and  Blair?  A. 
Yes." 

The  plaintiff  went  upon  her  place  about 
two  years  after  the  fence  was  constmcted, 
which  would  be  about  the  year  1870,  and 
occupied  It  without  a  question  as  to  its  be- 
ing upon  the  true  line  until  about  1897,  or 
about  IS  years,  when  this  controversy  arose. 
Now  it  Is  insisted  by  plaintiff's  counsel  that 
defendant's  occupancy  beyond  the  true 
boundary  line  l>etween  him  and  plaintiff  has 
not  been,  according  to  his  own  testimony, 
adverse  to  the  idalntlff,  because  It  was  not 
onder  a  claim  of  right  It  must  be  conceded 
that  such  a  claim  In  hostility  to  the  true 
owner  is  an  essential  ingredient  to  adverse 
possession,  and  the  quo  anlmo  with  which 
the  possession  was  taken  and  held  has  much 
to  do  with  It  Counsel  for  defendant  con- 
tends that,  although  the  entry  may  have 
been  under  a  mistake  of  fact  as  to  the  true 
line,  yet  the  holding  may  be  adverse.  If  un- 
der a  claim  of  right  The  two  phases  of  the 
legal  principle  Involved  find  exiKtsItlon  in  the 
decisions  of  this  court  In  King  v.  Brigbam, 
28  Or.  262,  281,  31  Pac.  601,  18  L.  R.  A. 
361,  the  holding,  if  at  all,  was  under  a  mis- 
take and  in  ignorance  of  the  true  line,  but 
with  no  Intention  of  claiming  beyond  it  when 
ascertained,  and  it  was  held  that  it  lacked 
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the  Qnallty  of  an  advene  holding.  Bat  In 
Bamsey  r.  Ogden,  23  Or.  347.  31  Pae.  778,  it 
was  held  that  in  case  of  a  person  Inclosing 
land  of  another  by  mistake,  claiming  It  as  his 
o'nii,  actual  possession  will  work  a  disselzure 
of  the  owner.  Caufleld  y.  Clark,  17  Or.  473, 
21  Pac.  44a,  11  Am.  St  Rep.  845,  and  Row- 
land T.  WUUams.  28  Or.  515,  32  Pac.  402, 
are  to  the  same  purpose.  The  two  phases 
are  brought  Into  Juxtaposition  In  Walbrunn 
T.  Ballen,  68  Mo.  104,— a  case  cited  In  Bam- 
sey  T.  Ogden  by  Mr.  Justice  Henry.  He 
says:  "If  one  by  mistake  Inclose  the  land  of 
another,  and  claim  it  as  his  own,  hia  actual 
possession  will  work  a  dlsselznre;  but  If, 
Ignorant  of  the  boundary  line,  he  makes  a 
mistake  In  laying  his  fence,  making  no  claim, 
however,  to  the  land  up  to  the  fence,  bnt 
only  to  the  true  line  as  it  may  be  subse- 
qnently  ascertained,  and  It  turns  out  that  he 
has  inclosed  the  lands  of  the  adjacent  pro- 
prietor, his  possession  of  the  land  Is  not  ad- 
verse." The  defendant  while  disclaiming 
any  design  of  encroaching  upon  the  land  of 
the  plaintiff,  very  early  procured  the  Ham- 
mer survey  to  be  made,  with  the  express 
purpose  of  locating  the  true  line;  and,  wboi 
completed,  he  and  Blab-,  the  predecessor  of 
plaintiff  then  In  possession,  were  mutually 
satisBed  with  it,  and  by  tacit  understanding 
adopted  it,  as  the  dividing  line  between 
them.  ISver  since  that  date  defendant  has 
been  claiming  that  as  the  tme  line,  and,  of 
course,  has  claimed  title  to  the  land  on  bis 
aide  up  to  the  line.  A  fence  was  construct- 
ed by  defendant  upon  the  survey  for  two- 
thlrdjs  of  the  way,  and  this  was  supple- 
mented later  by  plaintiff,  covering  the  whole 
distance.  When  asked  if,  as  a  matter  of  fact 
be  claimed  any  land  as  belonging  to '  him, 
except  as  contained  In  the  N.  E.  %  of  section 
21.  he  answered:  "That  is  all  I  claim  to 
own.  I  claim  that  to  be  the  line."  Beyond 
this,  h«  testifies  that  he  supposed  the  Ham- 
mer survey  designated  the  true  line,  and 
honestly  believed  that  the  land  he  was  hold- 
ing belonged  to  his  quarter  section.  This  is 
the  whole  case  In  a  nutshell.  Believing  this 
to  be  the  true  ime,  be  acted  upon  U,  and 
constructed  his  fence,  and  claimed  title  there- 
to. There  was  no  condition  attached  to  his 
claim,  such  as  if  the  survey  proved  to  be 
erroneous.  He  laid  no  claim  beyond  the  true 
line,  but  his  claim  was  absolute,  both  as  to 
the  line  from  the  time  the  survey  was  made, 
and  to  the  title  of  the  land  upon  his  side  of 
it  He  repudiated  the  Herrick  survey,  and, 
to  further  satisfy  himself,  employed  two  oth- 
er surveyors  to  run  the  line;  but  they  served 
only  to  complicate  the  matter,  and  he  stood 
by  the  Hammer  survey,  as  he  had  always 
done  since  It  was  made.  There  can  be  no 
question  that  his  holding  was  of  such  a  na- 
ture as  to  make  it  adverse,  whatever  might 
have  been  his  encroachment  upon  the  land 
of  the  plaintiff.  This  renders  it  unnecessary 
to  determine  the  tme  line  according  to  the 
government  survey,  as  the  Hammec  survey, 


by  reason  of  defendant's  adverse  holding,  lias 
become  the  dividing  line  between  the  {tartles. 
Afllrmed. 


STATE  V.  DALY. 
(Supreme  Court  of  Oregon.    Nor.  24.  1902.) 

RESCUE— INDICTMENT— INTENT  OP  PRISONER 
TO  ESCAPE— OUILT  OF  PRISONER— ALLEGA- 
TIONS OF  INDICTMENT— SUFFICIENCT. 

1.  Hill's  Ann.  Laws,  f  1833.  provides  that  if 
any  person  shall,  by  any  means  whatever,  aid 
or  assist  any  prisoner  "!■  an  latent  to  escape." 
he  shall  be  punished,  etc.  An  information  for 
aiding  a  prisoner  in  an  attempt  to  escape  alleeed 
that  the  defendant  unlawfully  and  feloniously 
assisted  the  prisoner  "in  an  attempt  to  escape 
from  Jail,  etc.  Held  that,  as  the  prisoner's  in- 
tent to  escape  was  an  essential  ingredient  in 
his  attempt  to  escape,  the  information  safficieat- 
iy  alleged  SDch  intent  on  the  prisoner's  part  ta 
render  it  good  after  verdict 

2.  An  iuormation  for  aiding  a  prisoner  in  an 
attempt  to  escape  alleged  that  the  prisoner  was 
duly  and  legally  committed  and  detained  in  jail 
upon  a  commitment  issued  by  a  justice  npon  a 
charge  of  larceny,  in  aud  from  an  office,  of  two 
railroad  tickets,  the  property  of  a  certain  rail- 
road, of  the  valne,  etc  Held,  that  the  informa- 
tion was  not  objectionable  as  failing  to  set  ont 
the  facts  constituting  the  larceny,  as  the  pris- 
oner's guilt  or  Innocence  of  the  larceny  was 
wholly  immaterial  to  the  defendant's  gnilt  or 
innocence  of  aiding  in  the  attempted  escape. 

Appeal  from  circnit  court,  Marion  county; 
Geo.  H.  Burnett,  Judge. 

John  Daly  was  convicted  of  aiding  an- 
other to  escape  from  legal  conflnHnent  and 
appeals.    Affirmed. 

L.  K.  Adams,  for  appellant  D.  R.  N. 
Blackburn,  Atty.  Gen.,  and  J.  N.  Hart  Dlat 
Atty.,  for  the  State. 

BEAN,  J.  The  defendant  was  tried  for 
and  convicted  of  aiding  another  to  escape 
from  legal  confinement.  The  essential  parts 
of  the  Information  are  as  follows:  "That  the 
said  John  Daly  on  the  2Sth  day  of  April, 
A.  D.  1902,  in  the  county  of  Marion  and 
state  of  Oregon,  then  and  there  being,  did 
then  and  there  willfnlly,  unlawfully,  and 
feloniously  assist  one  Ralph  Bland  In  an  at- 
tempt to  escape  from  the  Marion  county 
Jail  (a  place  where  prisoners  were  then  and 
there  duly  confined  and  held  In  the  custody 
of  the  sheriff  of  said  county),  by  then  and 
there  sawing  and  cutting  the  iron  bars  of 
said  Jail,  with  the  intent  then  and  there  to 
effect  by  sawing  and  cutting  said  bars,  the 
escape  of  the  said  Ralph  Bland,  the  said 
Ralph  Bland  being  then  and  there  duly  and 
legally  committed  and  detained  In  said  Jail 
upon  a  commitment  issued  by  J.  O'Donald, 
Justice  of  the  peace  for  Salem  district  in 
Marion  county,  Oregon,  npon  a  charge  of 
larceny  In  and  from  an  oflice  Of  two  railroad 
tickets,  the  property  of  the  Sonthem  Pacific 
Company,  of  the  valne  of  $54.90,  the  said 
John  Daly  then  and  there  well  knowing  that 
the  said  Ralph  Bland  was  then  and  there 
in  legal  custody,  contrary  to  the  statutes  in 

t  >•  8m  Escape,  voL  11.  Caat.  Dig.  I  11. 
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sncb  cases  made  and  provided,  and  a^inst 
thft  peace  and  dignity  of  the  state  of  Ore- 
gon." The  information  Is  based  on  section 
1833,  Hill's  Ann.  Laws  Or.,  which  provides: 
"If  any  person  shall  convey  Into  or  about 
the  yard  or  grounds  of  any  penitentiary.  Jail, 
bouse  of  correction,  or  other  place  whatever 
for  the  confinement  of  persons  upon  any 
warrant,  order,  or  other  legal  process,  any 
disguise,  materlaJI,  instrumeut,  tool,  weapon, 
or  other  thing  adapted  to  or  useful  In  aiding 
any  person  or  prisoner  there  committed  or 
detained,  with  Intent  to  effect  or  facilitate 
the  escape  of  such  person  or  prisoner,  or 
shall  by  any  means  whatever  aid  or  assist 
any  such  person  or  prisoner  In  an  Intent 
to  escape,  whether  such  escape  be  effected 
or  attempted  or  not.  such  person,  upon  con- 
viction thereof,  shall  be  punished  as  in  the 
following  section  provided."  A  glance  at  the 
Information  will  show  that  the  first  part  of 
the  section  quoted  is  not  applicable  to  the 
case  in  hand,  but  the  relative  parta  are  that 
If  any  person  "shall  by  any  means  what- 
ever aid  or  assist  any  such  person  or  prisoner 
in  an  Intent  to  escape,  whether  such  escape 
be  effected  or  attempted  or  not,  such  person, 
upon  conviction  thereof,  shall  be  punished," 
etc.  The  objection  to  the  information  made 
after  verdict  is  that  It  does  not  state  a  crime, 
because  it  Is  not  alleged  that  Bland,  whom 
the  defendant  Is  charged  with  having  aided 
or  assisted  to  escape,  bad  at  the  time  an  in- 
tent to  do  so.  That  such  an  intent  is  an  es- 
sential ingredient  of  the  crime  charged 
against  the  defendant,  and  should  be  aver- 
red, is  unquestioned,  but  it  is  substantially 
so  alleged.  The  Information  charges  that 
the  defendant  assisted  Bland  In  an  attempt 
to  escape,  by  doing  certain  specISc  acts.  As 
he  could  not  assist  in  an  attempt  to  escape 
unless  such  attempt  was  actually  made,  the 
allegation  Is  snfflcient,  after  verdict,  that 
Bland  In  fact  attempted  to  escape,  and,  as 
an  attempt  to  escape  necessarily  involves 
an  intent  to  do  so,  it  follows  that  he  bad 
such  an  intent.  There  la,  of  course,  a  dis- 
tinction between  an  Intent  and  an  attempt 
Intent  la  a  qiiallty  of  tbe  mind,  and  implies 
a  purpose  only,  while  an  attempt  implies 
an  effort  to  carry  that  purpose  into  execu- 
tion; but  there  can  be  no  attempt  until  there 
has  been  an  Intent  Mr.  Bishop  says:  "An. 
attempt  always  implies  a  speciQc  intent  not 
merely  a  general  mental  culpability.  When 
we  say  that  a  man  attempted  to  do  a  thing, 
we  mean  that  he  intended  to  do.  speclflcally. 
It,  and  proceeded  a  certain  way  In  tbe  doing. 
The  intent  in  the  mind  covers  tbe  thing  In 
full.  Tbe  act  covers  it  only  in  part."  1 
BIsh.  Cr.  Law  (5th  Ed.)  (  729.  An  attempt, 
therefore,  embodies  both  the  Intent  to  do  a 
thing,  and  a  direct  ineffectual  act  done  to- 
ward its  commission.  1  McClaln,  Cr.  Imw, 
{  222.  Hence  the  charge  of  an  attempt  nec- 
essarily Includes  and  is  equivalent  to  a 
charge  of  an  Intent  to  accomplish  what  was 
intended.     Johnson    t.    State,    14    Oa.    C6; 


Prince  v.  State,  35  Ala.  367.  We  are  of  the 
opinion,  therefore,  that  the  information  suffi- 
ciently charges  that  Bland  had  an  intent  to 
escape. 

Again,  It  Is  insisted  that  tbe  Information 
is  insufficient  because  It  does  not  adequately 
appear  therefrom  that  Bland  was  confined 
in  the  Jail  under  a  commitment  upon  a  prop- 
er charge  of  larceny,  since  the  facta  consti- 
tuting the  larceny  are  not  set  out  The  In- 
formation shows,  substantially,  that  Bland 
was  confined  in  the  Jail  under  a  commitment 
Issued  by  a  Justice  of  the  peace  upon  a 
charge  of  larceny  from  an  office;  and  this, 
in  our  estimation,  was  quite  sufficient  Onn- 
yon  V.  SUte,  68  Ind.  79;  SUte  v.  Addcock, 
65  Mo.  590.  Bland's  guilt  or  innocence  of 
the  crime  for  which  he  was  committed  was 
a  wholly  Immaterial  inquiry  on  the  trial  of 
the  defendant  It  was  sufficient  that  he  was 
lawfully  committed  to  or  detained  In  the 
Jail,  and  It  would  be  no  defense  for  tbe  de- 
fendant that  Bland  was  in  fact  Innocent  of 
the  offense  for  which  be  was  imprisoned. 
That  was  a  question  for  the  court  before 
which  he  might  be  called  to  answer.  If  It 
adjudged  that  he  was  Innocent,  he  would 
be  discharged  without  the  aid  or  assistance 
of  the  defendant 

Tbe  Judgment  of  the  conrt  bel^w  ia  affirm- 
ed. 


RUCKMAN  T.  ORMOND, 
(Snpreme  Conrt  of  Oregon.    Nov.  24,  1902.) 

MEW  TRIAI/-OROUND8— MOTION  FOR  N0N80IT 
oa  JUDGMENT— NECESSITY— DI8- 

CRBTION- REVIEW,  ' 

1.  A  motion  to  set  aside  a  verdict  and  for  a 
new  trial  for  insnllirieucy  of  evidence  is  ad- 
dressed to  tbe  snnnd  discretion  of  tbe  trial 
conrt,  and  its  action  tb«>reon  will  not  be  re- 
viewed where  the  defeated  party  made  no  mo- 
tion for  a  judgment  or  nonsnit  during  tbe  trial. 

2.  A  motion  for  s  new  trial  for  prejudicial 
cause  occarrinK  after  the  case  bag  been  sub- 
mitted, which  the  defeated  party  by  the  exer- 
cise of  reasonable  diligence  could  not  have  fore- 
seen, will  be  reviewed  on  appeal,  though  nq 
motion  for  judgment  or  nonsuit  was  made  dur> 
ioK  the  trial. 

3.  Where  the  evidence  was  conflicting,  and 
the  jury  under  the  liiRtructionB  might  have  ren- 
dered the  verdict  they  did  If  they  rejected  de- 
fendant's evidence  and  believed  plaintiff's  state- 
meiit.  a  motion  for  a  new  trial  on  the  ground 
that  the  jury  disolieyed  the  charge  of  the  court 
was  properly  overruled. 

Appeal  from  circuit  court  Union  connty; 
Robert  Eakin,  Judse. 

Action  by  It.  D.  Kuckman  against  WQIiam 
Ormond.  Prom  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeala    A&lrmed, 

This  Is  an  action  to  recover  tbe  sum  of 
$175  for  the  use  of  an  engine  and  boiler. 
The  transcript  shows  that  the  property,  be- 
ing subject  to  certain  liens,  was  leased  by 
plaintiff  on  January  7,  1809,  for  the  term  of 
six  months,  at  $5<)  a  month,  to  J.  0.  and  T, 
A.  Prencti.  partners  as  French  Bros.,  who 
Stipulated  In  writing  that  u  aoon  aa  laid 
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Uens  were  discharged  they  would  purchase 
the  property,  giving  therefor  the  sum  of 
$1,000.  payable  in  equal  installments  in  three, 
six,  and  nine  months  respectively,  and  that 
any  sums  paid  in  the  meantime  on  account 
of  rent,  in  excess  of  ^100,  should  be  credited 
on  the  purchase  price;  but  plaintiff  did  not 
engage  to  secure  the  release  of  the  Hens  or 
to  sell  the  property.  French  Bros,  used  the 
engine  and  boiler  for  the  term  agreed  upon, 
but  neglected  to  pay  any  r^it  therefor,  and 
on  July  15,  1889,  assigned  all  their  Interest 
under  the  contract  to  the  defendant,  who, 
having  bad  possession  of  the  property  nntQ 
November  10,  1899,  paid  plaintiff  the  sum  of 
$300.  Ibis  action  is  brought  on  the  theory 
that  such  payment  was  made  on  account  of 
rent  due  from  French  Bros.,  and  judgment 
Is  demanded  for  the  use  of  the  property 
while  defendant  had  possession  of  It  The 
answer,  after  denying  the  material  allega- 
tions of  the  complaint  sets  out  a  copy  of 
said  written  contract,  averring  that,  at  the 
time  it  was  entered  Into,  plaintiff  orally 
agreed  to  discharge  said  liens  within  six 
months,  and,  upon  the  payment  of  the  pur- 
chase price,  to  transfer  the  property;  that 
said  contract  was  assigned  to  defendant  who 
paid  on  account  of  the  purchase  price  the 
«um  of  9300,  and  tendered  to  plaintiff  the 
remamder  due  thereon,  less  two  months'  rent, 
and  demanded  of  him  a  release  of  said  liens 
and  a  transfer  of  the  property,  but  he  re- 
fused to  comply  therewith,  thereby  cancel- 
ing the  agreement  The  allegations  of  new 
matter  in  the  answer  being  denied  in  the 
reply,  a  trial  was  had  and  Judgment  rendered 
for  plaintiff  in  the  sum  of  |170.2S,  from 
which  defendant  appeals. 

J.  D.  Slater,  for  appellant  0.  H.  Finn, 
.for  respondent 

MOORE,  O.  J.  (aftfer  stating  the  facts).  It 
3s  contended  that  the  jury  refused  to  obey 
the  court's  instruction,  and  that  defendant 
having  moved  to  set  aside  their  verdict  on 
account  of  such  disobedience,  an  error  was 
committed  in  refusing  to  grant  a  new  trIaL 
The  jury  were  charged,  in  effect  that  if  de- 
fendant paid  money  to  plaintiff  on  account 
of  the  purchase  price  of  the  property,  and 
not  for  French  Bros.,  the  payment  so  made 
should  be  applied  to  the  rent  due  thereon 
while  in  defendant's  possession.  An  inspec- 
tion of  the  transcript  shows  that  on  October 
5,  1899,  defendant  gave  plaintiff  a  check  for 
$100,  having  written  thereon  the  words  "on 
engine,"  and  26  days  thereafter  paid  him 
$200,  taking  his  receipt  therefor  "as  part 
payment  on  engine,  boiler  and  fixtures  con- 
tracted for  by  J.  O.  French  of  the  firm  of 
French  Brothers."  Plaintiff,  as  a  witness  in 
his  own  behalf,  testified  that  these  payments 
were  made  on  account  of  the  rent  due  from 
French  Bros.,  and  that  defendant  was  a  part- 
ner In  that  firm.  On  cross-examination,  in 
-answer  to  the  inquiry  whether  the  payment 


was  made  for  the  purpose  indicated,  he  re- 
plied: "It  was  received  on  the  French  Broth- 
ers' rent"— thus  seeming  to  make  a  distinc- 
tion between  the  paying  and  receiving.  The 
witness,  in  speaking  of  the  defendant's  di- 
rection as  to  how  the  payments  were  to  be 
applied,  said:  "He  didn't  tell  me  to  apply 
It  any  place.  Q.  He  didn't  tell  you  though 
that  that  was  for  rent  due  from  French 
Brothers,  did  he?  A.  It  was  not  necessary: 
it  was  understood  that  he  was  to  assume  all 
debts."  The  defendant  as  a  witness  in  his 
own  behalf,  testified  that  the  payment  was 
made  on  account  of  the  purchase  price  of  the 
engine  and  boiler. 

Though  it  has  frequently  been  held  that  a 
motion  to  set  aside  a  verdict  and  for  a  new 
trial,  bailed  upon  insufficiency  of  evidence. 
Is  addressed  to  the  sound  discretion  of  a 
trial  court,  and  that  its  action  thereon  will 
not  be  reviewed  (Bowen  v.  State,  1  Or.  271; 
State  T.  Foot  Ton,  24  Or.  61.  32  Pac.  1031. 
83  Pac.  637;  Crossen  v.  Oliver  [Or.]  69  Pac. 
808),  the  statute  having  conferred  the  right 
of  appeal,  such  legislative  grant  should  be 
so  construed  as  to  afford  to  every  party 
prejudiced  by  a  judgment  an  adequate  rem- 
edy for  the  correction  of  errors.  The  reason 
for  the  rule  that  the  refusal  to  set  aside  a 
verdict  upon  the  grounds  stated  will  not  be 
reviewed  Is  based  upon  the  theory  that  the 
mode  adopted  Is  not  the  proper  one  to  secure 
the  relief  desired;  that  a  party  cannot  be 
permitted  to  speculate  upon  the  probabili- 
ties of  a  favorable  verdict  and.  If  disappoint- 
ed, move  to  set  It  aside;  and  that  having 
had,  but  neglected,  the  opportunity  to  move 
for  a  judgment  of  nonsuit  or  to  request  an 
Instruction  in  his  favor.  In  consequence  of 
Insufficiency  of  evidence  he  cannot,  after  ver- 
dict, be  permitted  to  move  to  set  It  asiJe  for 
any  known  reason  that  he  could  have  urged 
during  the  trial.  But  when  anything  occurs 
after  a  cause  has  been  submitted  that  tends 
to  subvert  justice  or  to  thwart  a  fair  trial, 
and  which  the  defeated  party  by  the  exer- 
cise of  reasonable  diligence  could  not  have 
foreseen  or  prevented,  his  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  based  upon 
such  matters,  ought  to  be  considered  with 
care  by  the  trial  court  and  Its  Judgment 
thereon,  If  manifestly  erroneous,  should  be 
reviewed  and  reversed  on  appeal.  State  r. 
Hill,  SO  Or.  80,  66  Pac.  518. 

Assuming  that  the  instruction  was  within 
the  issues,  the  question  to  be  considered  is 
whether  the  jury  disobeyed  the  charge  of  the 
court  The  bill  of  exceptions  does  not  in- 
clude all  the  testimony  given  at  the  trial, 
but  the  court  certifies  that  it  contahu  ail 
evidence  necessary  and  material  to  explain 
the  exceptions  taken  by  the  defendant  It 
is  impossible  to  say,  with  any  degree  of  cec- 
talnty,  that  the  jury  disobeyed  the  instruc- 
tion, for  they  might  have  disregarded  de- 
fendant's testimony,  corroborated  as  It  Is  by 
the  receipt  and  check,  and  placed  their  ver- 
dict upon  plalntUTs  statement  that^d^end- 
Digitized  by  VjOOQ  IL 


Or.) 


GERMAN  SAVINGS  A  LOAN  SOC.  t.  KERN. 


709 


ant  was  a  partner  of  French  Bros.,  and  tbat 
it  was  nnderstood  he  was  to  assume  all  debts. 

If  it  be  argued,  however,  that  there  was 
no  conflict  tn  the  testimony  npon  the  qnes- 
tlon  of  the  payment  of  the  money,  defend- 
ant's remedy  was  to  request  the  court  to 
direct  a  particular  verdict,  and,  not  having 
done  so,  his  motion  to  set  aside  the  finding 
of  tbe  Jury  is  not  the  proper  method  to  cor- 
rect their  conclusion,  so  that  In  either  event 
no  error  was  committed  In  refusing  to  grant 
a  new  trial. 

Other  alleged  errors  are  assigned,  but.  not 
deeming  them  of  sufficient  importance  to 
merit  a  discussion  of  tbe  principles  kivolved. 
It  follows  that  the  Judgment  Is  affirmed. 


GERMAN  SAVINGS  &  LOAN  SOC.  v.  KERN 
et  al. 

(Supreme  Court  of  Oregon.    Nov.  24,  1902.) 

MORTOAOBS  —  FORECLOSURE  —  SALE  —  DEfl- 
CIBNCT  —  APPEAL  —  SUPERSEDEAS  BOND  — 
BURBnXS'  LIABILITY-USE  AND  OCCUPATION. 
1.  Mortgaged  land  was  sold  under  foreclosure 
for  less  than  tbe  amount  due,  and  after  the 
sale  tbe  mortgagors  aopealed  and  ezecnted  a 
supersedeas  bond  conditioned  to  pay  all  dam- 
ages, etc.,  on  tbe  appeal;  that  they  would  not 
commit  waste;  and.  if  the  decree  was  affirmed, 
to  pay  tbe  value  of  tbe  use  of  the  premises 
nutil  delivery  of  possession,  as  fixed  by  the 
court,  and  to  pay  any  portion  of  tbe  decree  r«> 
maiuinc  unsatisfied  after  tbe  mortgage  sale. 
Beld.  that  on  an  affirmance  of  tbe  foreclosure 
decree  the  purchaser  was  entitled  to  recover 
the  value  of  tbe  use  and  occupation  of  tbe 
land  until  delivery  of  possession,  though  the 
deficiency  had  been  paid. 

Appeal  from  drcnit  court,  Multnomah 
county:  Arthur  L.  Frazer,  Judge. 

Action  by  tbe  German  Savings  &  Loan 
Society  against  Sarah  M.  Kern  and  others. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

This  is  an  action  on  an  undertaking  upon 
appeal.  On  May  6,  1898,  tbe  plaintiff  obtain- 
ed a  decree  against  tbe  defendants  Kern  In 
the  circuit  court  of  Multnomah  county,  fore- 
closing a  mortgage  on  real  property.  On 
June  ITtb  the  mortgaged  premises  were  sold 
to  it  under  an  execution  issued  upon  the  de- 
cree, and  tbe  sale  was  confU-med  on  tbe  12th 
of  July.  The  defendants  Kern,  however,  re- 
mained in  possession  of  the  premises.  On 
September  6tb  they  appealed  from  tbe  decree 
of  foreclosure,  and  gave  an  undertaking, 
with  the  defendant  the  Fidelity  &  Deposit 
Company  as  surety,  conditioned  that  "the 
appellants  will  pay  all  damages,  costs,  and 
disbursements  which  may  be  awarded  against 
them  on  tbe  appeal,"  and,  further,  "that  dur- 
ing the  possession  by  said  appellants  of  the 
said  mortgaeed  premises  so  decreed  to  be 
sold  they  will  not  commit  or  suffer  to  be 
committed  any  waste  thereon,  and  If  such 
decree,  or  any  part  thereof,  be  affirmed,  will 
pay  the  value  of  tbe  use  and  occupation  of 
aald  premises,  so  far  as  affirmed,  from  tbe 


time  of  tbe  appeal  until  tbe  delivery  of  the^ 
iwssesslon  thereof,  not  exceeding  the  sum  of 
two  thousand  dollars,  fixed  and  ascertained 
by  said  court:  also  tbat  said  appellants  will 
pay  any  portion  of  such  decree  remaining 
unsatisfied  after  tbe  sale  of  tbe  said  premises 
covered  by  said  mortgage,  or  which  now  re- 
mains after  the  sale  of  the  said  premises 
which  has  already  been  had,  in  case  tbe  same 
Is  not  set  aside."  The  Kerns  continued  Id 
possession,  receiving  the  rents  and  profits  of 
the  mortgaged  premises,  until  tbe  13tb  of 
March,  1901,  when,  the  decree  In  the  fore- 
closure case  having  been  affirmed,  tbey  va- 
cated and  surrendered  possession  to  tbe  plain- 
tiff, as  the  purchaser  under  such  decree  and 
execution.  It  thereupon  brought  this  action 
to  recover  the  value  of  tbe  use  and  occupa- 
tion of  the  premises  from  tbe  time  tbe  super- 
sedeas bond  was  given  until  the  delivery  of 
the  property.  A  demurrer  to  the  complaint 
was  overruled,  and  upon  stipulation  that  the 
plaintiff,  if  found  entitled  to  recover  at  all, 
should  have  Judgment  for  $2,000,  with  C08t» 
and  disbursements,  a  Judgment  for  that 
amount  was  entered  In  its  favor,  from  which 
tbe  defendant  surety  company  appeals. 

Robert  G.  Morrow,  for  appellant  Fidelity 
I  &  Deposit  Co.  MUton  W.  Smith,  for  respond- 
!  ent 

BEAN,  J.  (after  stating  the  facts).  By 
section  307,  Hill's  Ann.  Laws  Or.,  a  pur- 
chaser of  real  property  sold  under  an  exe- 
cution on  a  Judgment  or  decree  is  entitled  to 
the  possession  tbereof  from  the  day  of  sale 
until  a  resale  or  redemption,  unless  It  Is  In 
possession  of  a  tenant  holding  under  an  tm- 
expired  lease.  In  which  case  he  Is  entitled  to 
receive  from  the  tenant  tbe  rents,  or  the 
value  of  the  use  and  occupation  tbereof,  dur- 
ing the  same  period.  Trust  Co.  v.  Willis 
(Or.)  (jg  Pac.  266.  But  the  question  for  de- 
cision here  is  whether.  In  case  such  pur- 
chaser has  not  gone  into  possession  prior 
to  tbe  giving  of  a  supersedeas  bond,  on  ap- 
peal from  the  decree  of  foreclosure  bis  right 
to  do  so  is  suspended  pending  tbe  appeal. 
Tbe  statute  (Hill's  Ann.  Laws  Or.  {  638^ 
subd.  2)  provides  tbat  the  undertaking  of  the 
appellant  shall  be  given,  with  one  or  more 
sureties,  to  tbe  effect  that  he  will  pay  all 
damages,  costs,  and  disbursements  tbat  may 
be  awarded  against  him  on  tbe  appeal;  but 
such  undertaking  does  not  stay  the  proceed- 
ings unless  It  further  provides,  in  case  the 
decree  appealed  from  be  for  tbe  foreclosure 
of  a  lien  on  real  property,  that  during  the 
possession  of  such  property  by  tbe  appellant 
be  will  not  commit  or  suffer  to  be  committed 
any  waste  thereon,  and.  if  such  Judgment  or 
decree,  or  any  part  tbereof,  be  affirmed,  the 
appellant  wlU  pay  the  value  of  tbe  use  and 
occupation  of  such  property,  so  far  as  afilrm- 
ed,  from  the  time  of  the  appeal  until  tbe  de- 
livery of  the  possession,  not  exceeding  a  sum. 
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therein  speclfled,  to  be  ascertained  and  fixed 
by  tbe  court  or  Judge.  In  order,  therefore, 
to  stay  proceedings  on  an  appeal  from  a  de- 
cree foreclosing  a  Hen,  It  Is  necessary  for  an 
appellant,  in  addition  to  giving  the  ordinary 
undertaking  for  damages,  costs,  and  disburse- 
ments, to  provide  therein  that  If  the  Judg- 
ment or  decree  be  affirmed  be  will  pay  tbe 
value  of  tbe  use  and  occupation  of  the  prem- 
ises from  the  time  of  the  appeal  until  the  de- 
livery of  tbe  possession  of  the  property,  not 
exceeding  a  sum  fixed  by  the  court.  Tbe 
filing  of  such  an  undertaking  suspends  all 
further  proceedings  under  tne  decree  until  tne 
final  disposition  of  the  appeal.  20  Enc.  PL 
&  Prac.  1229:  Bacon  v.  Green.  36  Fla.  313, 
18  South.  866.  And  In  our  opinion,  if-  a  pur- 
chaser at  a  sale  under  the  decree  has  not 
gone  Into  possession  at  tbe  time  tbe  appeal  la 
taken  and  tbe  undertaking  filed,  his  right  to 
the  possession  is  suspended  thereby.  From 
the  moment  the  property  is  struck  off  to  him, 
be  becomes  a  party  in  interest  and  submits 
himself  to  tbe  Jurisdiction  of  the  court  He 
may  more  for  a  confirmation  of  tbe  sale,  or 
be  called  before  the  court  for  the  purpose  of 
compelling  compliance  with  its  terms,  and  in 
case  of  tbe  refusal  of  tbe  mortgagor  to  sur- 
render possession  on  demand  he  is  entitled  to 
a  writ  of  assistance  to  put  him  in  possession. 
Hald  T.  Day,  36  Or.  180,  59  Pac.  180:  1 
Freem.  Bx'ns  (3d  Ed.)  {  37d:  Kerr,  Snpp. 
Wiltsle,  Mortg.  Forec.  g  500.  These  proceed- 
ings, however,  are  all  under  and  in  pursuance 
of  tbe  decree  under  which  the  sale  was  made, 
and  for  tbe  complete  enforcement  of  its  pro- 
visions. By  tbe  decree  tbe  plaintiff  in  tbe 
suit  is  not  only  entitled  to  an  execution  and 
order  for  tbe  sale  of  the  property,  but  the 
purchaser  at  such  sale  has  a  right  to  tbe  aid 
and  assistance  of  tbe  court  in  putting  him 
into  possession.  Indeed,  It  has  been  doubted 
whether  be  has  any  other  remedy  (Aiken  v. 
Aiken,  12  Or.  203,  6  Pac  682);  but  however 
that  may  be,  and  whatever  the  steps  taken 
to  obtain  possession,  tbey  must  practically 
be  under  and  in  pursuance  of  tbe  terms  of 
the  decree,  and  in  furtherance  of  an  uncom- 
pleted sale  thereunder.  When,  therefore,  fuiv 
tber  proceedings  under  tbe  decree  are  stayed 
by  an  appeal,  the  right  of  the  purchaser  to 
tbe  benefit  of  its  provisions  for  the  purpose 
of  obtaining  possession  of  tbe  property  must 
necessarily  be  suspended.  In  such  a  case, 
if  the  appellant  is  in  possession  at  the  time 
of  the  filing  of  the  undertaking,  be  is  enti- 
tled to  so  remain  until  tbe  matter  is  fully  ad- 
judicated in  tbe  appellate  court;  be  and  hia 
sureties  on  tbe  bond  being  liable  for  tbe  value 
of  tbe  use  and  occupation  of  tbe  premises 


dturing  his  possession,  not  exceeding  a  sum 
fixed  by  tbe  court  and  named  In  tbe  bond. 
If,  however,  the  purchaser  has  entered  into 
possession  prior  to  the  giving  of  the  super- 
sedeas bond,  the  mere  filing  of  tbe  bond  will 
not  oust  him,  nor  restore  tbe  appellant  to  pos- 
session; but.  If  be  1b  not  in  possession,  tbe 
bond  is  an  effective  stay  of  all  further  pro- 
ceedings under  tbe  decree,  and  he  must  look 
to  It  for  indemnity.  The  case  of  Bank  v. 
Harlow,  0  Or.  338,  was  an  appeal  from  an 
order  confirming  a  sale,  and  not  from  tbe  de- 
cree under  which  tbe  sale  was  made,  and 
hence  is  not  controlling  here.  Manifestly,  an 
undertaking  on  an  appeal  from  a  decree  con- 
firming a  sale  could  not  affect  tbe  right  of 
possession  of  the  purchaser  under  tbe  decree 
of  foreclosure;  but  where  tbe  appeal  is  'rom 
tbe  decree  Itself,  and  a  proper  undertaking 
given,  tbe  purchaser  at  the  sale  can  take  no 
proceedings  pending  tbe  appeal  to  recover 
possession  of  the  premises  sold,  because  all 
such  proceedings  are  tbereby  stayed  to  await 
tbe  determination  of  the  appeal. 

Tbe  mortgaged  premises  did  not  sdl  for 
enough  to  satisfy  the  decree,  and  the  defend- 
ant surety  company  was  required,  under  tbe 
terms  of  Its  bond,  to  make  up  the  deficiency; 
and  therefore  the  plaintiff,  as  mortgagee,  baa 
already  received  its  debt  and  interest  It  Is 
now  insisted  that  it  is  not  entitled  to  an  ad- 
ditional sum  for  tbe  value  of  the  use  and  oc- 
cupation of  tbe  mortgaged  premises  pending 
tbe  appeal,  and  in  support  of  tills  contention 
Gerald  r.  Gerald.  80  ».  C.  848,  9  a  E.  274. 
Is  cited.  That  case  holds,  under  a  statute 
somewhat  like  ours,  that  a  mortgagee  ia  not 
entitied  to  recover  tbe  deficiency  Judgment 
and  tbe  value  of  tbe  use  and  occupation  of 
tbe  premises  pending  the  appeal,  but  that  tbe 
latter  shall  g^>  to  aid  in  paying  tbe  mortgage 
debt  The  question  there,  however,  was  tbe 
right  of  the  mortgagee  to  receive  tbe  value 
of  tbe  use  and  occupation  in  addition  to  tbe 
amount  due  on  tbe  mortgage,  while  tbis 
action  is  brought  by  tbe  purchaser  at  tbe 
foreclosure  sale  to  recover  tbe  value  of  tbe 
use  and  occupation  of  the  premises,  of  the 
possession  of  which  it  was  deprived  pending 
the  appeal  by  the  undertaking  executed  by 
tbe  defendant  as  surety.  Under  the  statute 
tbe  plaintiff,  as  purchaser,  was  entitied  to 
the  possession  of  tbe  property  from  tbe  date 
of  tbe  sale,  and,  having  been  deprived  there- 
of by  the  supersedeas  bond,  is  entitied  to  re- 
cover on  such  bond  tbe  value  of  the  use  and 
occupation  tbereof,  not  exceeding  tbe  amount 
stated  in  tbe  bond. 

Tbe  Judgment  of  tbe  court  below  is  at- 
firmed. 
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BAKER  T.  WILLIAMS  &  ENGLAND  BANK- 
ING CO.    LADD  et  al.  v.  GILTNER 
et  al.    SAME  y.  BAKER  et  al. 

(Supreme  Court  of  Oregon.    Not.  24,  1902.) 

INSOLVENT  BANK  —  RECESIVERSHIP  —  ORDSa 
ALLOWING  CLAIMS  —  RIOIIT  TO  INTEREST  — 
RES  ADJUDICATA— DEPOSIT  OF  PUBLIC  MON- 
STS— INTEREST  ON  CLAIM— REIMBURSEMENT 
OP  PUBLIC  —  PRESUMPTION  —  BURDEN  OF 
PROOF. 

1.  The  receiver  of  an  insolTeut  bank  adver- 
tlsed  for  presentatton  of  claims,  and  for  tlie 
filing  of  objections  thereto,  and  afterwards 
made  a  report  reeommeuding  the  allowance  of 
certain  claims.  On  the  hearing  of  the  report 
one  creditor  appeared,  but  no  objections  were 
filed,  and  tlie  claims  were  allowed.  Held,  that 
the  creditor  appearing  was  precluded  by  the 
order  then  made  from  afterwards  contending 
that  certain  of  the  claims  allowed  were  invalid, 
aa  representing  an  unauthorized  and  illegal  de- 
posit of  pobiic  funds. 

2.  The  order,  haxing  been  made  ex  parte,  ao 
far  as  the  nonappeariug  creditors  were  coucera- 
«d,  was  not  a  jadgment,  within  Hill's  Ann. 
Laws,  t  3587,  fixing  the  rate  of  interest  on 
jndgmenta  and  decrees  for  the  payment  of  mon- 
er.  so  as  to  determine  the  right  to  interest  on 
claims  allowed. 

3.  The  receiver's  report  descril>ed  certain  of 
the  claims  as  not  l)earing  interest.  The  order 
of  allowance  decreed  that  "the  said  claims  be 
allowed  as  presented  and  rei^orted"  by  the  re- 
ceiver, describing  them  particularly  as  in  the 
receiver's  report.  It  also  specified  that  claims 
in  which  interest  was  provided  for  by  the 
terms  of  the  obligation  snould  bear  that  rate 
from  the  date  of  the  claim,  as  stated  in  the 
order.  Held,  that  as  it  was  apparent  that  the 
conrt  did  not  intend  to  determine  the  right  to 
interest  on  claims  listed  as  noninterest  l>earing, 
bot  reserved  that  question  for  later  considera- 
tion, the  order  of  aliowauce  was  not  condnaive 
on  snch  right. 

4.  Hill's  Ann.  Laws,  I  8587.  provides  that 
Interest  shall  be  payable  on  all  moneys  after 
dne.  and  on  mone.vs  received  to  the  use  of  an- 
other, and  retained  beyond  a  reasonable  time 
without  the  owner's  consent,  Held,  that  call 
depositors  were  entitled  to  interest  on  their 
claims  aeainst  an  Insolvent  bank  from  the  time 
of  the  allowance  thereof  by  the  court;  presen- 
tation and  allowance  of  the  claims  amounting 
to  a  demand. 

6.  Hill's  Ann.  Laws,  I  1772,  makes  it  a  fel- 
ony for  any  person  having  public  moneys  to 
convert  them  to  his  own  use  or  loan  them,  with 
or  witliont  interest.  Beld  that,  though  a  mere 
deposit  in  a  bank  for  safe-keeping  was  not  in- 
hibited, yet,  in  case  of  the  failure  of  the  banlc 
a  public  offlcer  was  not  entitled  to  interest  in 
his  own  ripbt  on  public  funds  deposited  there- 
in until  he  bnd  reimbursed  the  public  treasury, 
and  had  become  the  private  owner  of  the  claim. 

6.  The  state  treasurer  deposited  public  mon- 
eys in  a  bank  which  afterwards  failed.  His 
successor  in  office  testified  that  he  bad  account- 
ed for  all  the  state  funds  by  turning  over  some 
certificates  of  deposit  and  "a  good  many  things 
that  were  representatives  of  money.'  Beld, 
that  the  evidence  was  insufflrient  to  show  that 
the  ex-treasurer  had  reimbursed  the  public 
treasury,  and  taken  over  to  himself  the  claim 
against  the  bank,  so  as  to  entitle  him  to  inter- 
est thereon. 

7.  T\'here,  in  •  proceeding  for  the  allowance 
of  interest  on  a  claim  against  an  insolvent 
bank,  it  appears  that  the  money.  When  deposit- 
ed, was  public  funds,  on  which  the  depositing 
officer  was  not  entitled  to  interest,  it  will  be 
presumed,  in  the  absence  of  evidence,  that  the 
Vablle  cbaractar  «t  the  money  contiuued. 


8.  The  facts  being  peculiarly  within  the 
claimant's  knowledge,  the  burden  is  on  him  to 
show  that  the  money  has  ceased  to  be  public 
funds  through  his  reimbursement  of  the  public 
treasury  and  acquirement  of  the  claim. 

Appeal  from  circuit  court,  Marion  county; 
R.  P.  Boise,  Judge. 

Action  by  J.  A.  Baker  against  the  Williams 
&  England  Banking  Company.  On  objec- 
tions by  Ladd  &  Bush,  creditors,  to  the  claims 
of  E.  C.  Giltner,  PhU  Metscban,  J.  A.  Baker, 
and  W.  H.  Odeil,  other  creditors.  From  an 
order  disallowing  interest  on  the  claims  of 
Oiltner  and  Metscban,  they  appeal,  and  from 
an  order  g^ntlng  interest  on  the  claims  of 
Baker  and  Odell,  Ladd  &  Bush  appeal.  Af- 
firmed. 

On  November  14, 1895,  the  Williams  &  Eng- 
land Banking  Company,  a  corporation  en- 
gaged in  a  general  banking  business  at  Salem, 
in  this  state,  suspended  payment,  and  In  a 
suit  brought  for  that  purpose  a  receiver  was 
appointed,  with  power  to  convert  its  assets 
Into  cash  for  the  payment  of  its  obligations, 
and  to  wind  up  its  affairs.  On  January  8, 
1806,  by  order  of  the  court,  the  receiver  pub- 
lished a  notice  to  creditors,  requiring  all  per- 
sons having  claims  against  the  bank 'to  pre- 
sent the  same  to  him,  with  proper  vouchers, 
within  90  days  from  the  date  of  snch  notice, 
and  also  notifying  the  creditors,  stocltholdera, 
and  all  other  persons  interested,  to  appear 
within  a  specified  time,  and  file  objections,  if 
any,  to  the  allowance  of  claims  so  presented. 
In  pursuance  of  this  order,  claims  were  pre- 
sented by  Ladd  &  Bush  for  $10,000.  and  in- 
terest thereon  at  10  per  cent,  per  annum,  evi- 
denced by  two  promissory  notes;  E  C.  Gilt- 
ner, agent  for  $25,000,  on  five  nonintereat- 
hearing  certificates  of  deposit,  issued  by  the 
bank  to  sundry  persons,  and  by  them  assign- 
ed to  Oiltner;  Phil  Metscban,  as  state  treas- 
urer, for  $8,013.60,  due  on  open  accotmt;  E. 
J.  Swatford,  city  treasurer  of  Salem,  $7.- 
349.33.  on  open  account;  and  W.  H.  Odell. 
derk  of  the  state  land  board,  for  $5,047.27, 
on  open  account.  On  July  3,  1896,  the  re- 
ceiver reported  to  the  court  a  list  of  all  claims 
filed  with  him.  Including  those  above  men- 
tioned,—stating,  however,  that  none  of  the  lat- 
ter bore  Interest,  except  the  claim  of  Ladd  St 
Bnsb,— and  asking  for  an  order  of  distribu- 
tion of  the  funds  then  in  his  bands.  On  the 
hearing  of  such  report,  the  receiver  and  Ladd 
&  Bush  appeared  by  their  respective  attor- 
neys, and,  no  objections  having  been  filed  to 
the  claims  so  presented,  it  was  "ordered,  ad- 
judged, and  decreed  that  said  claims  be  al- 
lowed as  presented  and  reported  to  this  court 
by  said  receiver";  describing  them  particu- 
larly, as  In  the  receiver's  report.  It  was  also 
ordered  that  "claims  In  which  Interest  has 
been  provided  for  by  the  terms  of  the  obliga- 
tion shall  bear  interest,  at  the  rate  of  inter- 
est stated  herein,  from  the  date  of  each  claim 
as  stated  herein,"  and  that  the  receiver  pay 
out  of  the  funds  then  in  his  hands,  on  each 
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at  the  claims  so  allowed,  a  dlTldend  of  88 
per  cent.,  Including  Interest  on  the  Interest- 
bearing  claims  to  tlie  date  of  the  failure  of 
the  bank.  The  otier  Is  silent,  however,  as 
to  whether  Interest  should  be  allowed  on  the 
nonlnterest-bearlng  claims,  except  that  It  Is 
specified  therein  that  they  bore  no  interest. 
Thereafter  the  receiver  continued  to  pay  divi- 
dends on  the  principal  of  the  claims  so  al- 
lowed, and  In  December,  1901,  having  enough 
money  on  hand  to  pay  the  principal  of  such 
claims  and  leave  a  balance  to  be  applied  on 
Interest,  he  petitioned  the  court  for  instruc- 
tions as  to  the  payment  of  Interest  thereon. 
Ladd  &  Bush  thereupon  filed  objections  to  any 
further  payments  of  principal  or  interest  on 
the  claims  of  Giltner  and  Metschan,  because 
such  claims  represent  funds  of  the  state  of 
Oregon  Improperly  loaned  to  and  deposited 
with  the  Insolvent  bank  by  Metschan,  as  state 
treasurer,  for  a  consideration  by  way  of  In- 
terest to  be  paid  to  him,  and  such  funds  are 
the  property  of  the  state.  They  also  object 
to  the  allowance  of  Interest  on  the  claim  of 
Odell,  for  the  reason  that  the  amount  thereof 
was  deposited  by  him  with  the  bank  while 
acting  as  clerk  of  the  state  land  board,  or  on 
that  of  Swaflford,  for  the  reason  that  It  rep- 
resents money  belonging  to  the  city  of  Salem, 
which  he  wrongfully  and  unlawfully  allowed 
to  accumulate  in  his  hands;  and  they  object 
generally  to  the  allowance  of  Interest  on  any 
claim  other  than  those  bearing  interest  by 
contract.  In  support  of  their  objections,  they 
aver  that  under  their  contract  they  are  law- 
fully entitled  to  receive  the  full  amount  due 
them,  principal  and  Interest,  and  that  there 
will  not  be  sufficient  funds  to  pay  such 
amount  and  interest  on  noncontract  interest- 
bearing  claims.  Metschan  and  Giltner  de- 
murred to  the  objections  of  Ladd  &  Bush, 
and,  their  demurrer  being  overruled,  they  an- 
swered separately.  Metschan,  by  his  answer, 
denies  that,  at  the  time  the  claim  referred  to 
In  the  petition  was  filed  by  him  with  the  re- 
ceiver, the  money  repres^ited  thereby,  or  any 
part  thereof,  was  state  funds,  and  denies  that 
the  money  was  ever  loaned  to  the  bank,  or 
improperly  or  unlawfully  placed  with  it,  and, 
as  a  bar  to  this  proceeding,  pleads  the  order 
and  Judgment  of  the  court  made  In  July, 
1896,  allowlog  his  claim  as  presented.  Gilt- 
ner answered,  denying  that  the  claim  as  pre- 
sented by  him  was  for  money  loaned  to  the 
defendant  corporation  by  the  treasurer  of  the 
state  of  Oregon,  and  denying  positively  that 
any  of  the  money  represented  thereby  was 
state  funds  at  the  time  the  claim  was  pre- 
sented by  him  to  the  receiver,  and,  for  a  fur- 
ther defense,  pleading  as  a  bar  to  this  pro- 
ceeding the  Judgment  and  order  of  the  court 
made  In  July,  1896,  allowing  his  claim.  He 
then  sets  up  affirmatively  the  Issuance  by 
the  bank  of  the  certificates  of  deposit  to  his 
several  assignors,  and  the  assignment  there- 
of to  him.  SwafFord,  and  Baker,  his  assignee, 
filed  an  answer.  In  which  they  deny  that  the 


funds,  or  any  part  thereof,  represented  by 
the  claim  of  Swafford,  was  for  money  loaned 
to  the  bank,  but  aver  that  It  was  the  prop- 
erty of  the  city  of  Salem,  deposited  with  the 
bank  for  safe-keeping,  and  payable  on  de- 
mand;  that  Baker  was  one  of  the  sureties 
upon  the  official  undertaking  of  Swafford,  and 
after  the  claim  had  been  presented  and  allow- 
ed by  the  court  he  made  a  settlement  witb 
the  city,  and  thereupon  It  and  Swafford  as- 
signed to  him  the  whole  of  the  claim,  and 
he  is  now  the  bona  fide  owner  and  bolder 
thereof.    Odell  answered,  denying  some  of  tbe 
allegations  of  the  petition,  and  alleging.   In 
effect,  that  the  claim,  as  presented  by  blm 
to  the  receiver  and  allowed  by  the  court  was 
for  moneys  tendered  to  him  in  the  capacity 
of  clerk  of  the  state  land  board  by  varlons 
citizens  of  the  state.  In  the  form  of  checks, 
drafts,  and  post-office  orders,  which  he  placed 
with  the  bank  for  coUecUon,  with  intent,  as 
was  his  usual  custom,  to  withdraw  from  the 
bank  at  the  end  of  the  month,  and  pay  over 
to  the  state,  all  of  the  money  officially  accex>t- 
ed  and  receipted  for  by  it;  that  he  had  no  per- 
sonal interest  In  the  fund,  and  received  no 
interest  from  the  defendant  on  account  of  the. 
deposits;  and  that,  on  the  failure  of  the  bank, 
he  borrowed  on  his  bidivldual  and  personal 
credit,   and   immediately   paid   to    the   state 
treasurer,  for  the  use  and  benefit  of  the  dif- 
ferent funds  to  which  it  properly  belonged. 
the  whole  of  the  amount  due  the  state  from 
him  on  account  of  said  deposits.    A  reply  was 
filed  by  Ladd  &  Bush  to  the  answers  of  Gilt- 
ner and  Metschan,  denying  the  force  and  ef- 
fect of  the  order  or  Judgment  of  July  3,  1896. 
Motions  for  Judgment  on  pleadings  were  aft- 
erward  overruled,   and   evidence  was   taken 
and  submitted  to  the  court,  which  made  its 
findings  to  the  effect  that  the  consideration 
and  basis  for  the  claims  of  Glltiier  and  Mets- 
chan were  funds  of  the  state  of  Oregon  Im- 
properly deposited  with  and  loaned  to  the  de- 
fendant corporation  for  interest,  contrary   to 
the  laws  of  the  state,  and  thereupon  ordered 
and  directed  that  no  Interest  be  paid  upon 
either  of  said  claims,  but  overruled  the  objec- 
tion as  to  other  claimants.    From  this  order. 
Metschan  and  Giltner  and  Ladd  &  Bosh  ap- 
peal. 

W.  T.  Slater,  for  receiver.  W.  H.  Holmes, 
for  Ladd  &  Bush.  L.  R.  Webster  and  L.  K. 
Adams,  for  Metschan,  Giltner,  and  Baker. 

BEAN,  J.  (after  stating  the  facts).  It  Is 
contended  by  Metschan,  Giltner,  Oddl,  and 
Baker  that  the  order  of  July  3,  1896,  allo-ir- 
ing  their  claims  against  the  insolvent  estate. 
and  directing  the  payment  of  a  dividend 
thereon,  is  a  conclusive  adjudication  of  all 
questions  sought  to  be  litigated  on  tills  ap- 
peal. It  Is  familiar  law  tbat  an  issue  onc« 
adjudicated  in  a  court  of  competent  jurisdic- 
tion cannot  be  again  litigated  between  ttie 
same  parties  or  privies,  and  the  Judgment 
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thereon  la  conclusive  in  another  action  on 
the  same  demand,  not  only  as  to  every  mat- 
ter that  was  actually  litigated,  but  as  to 
•very  other  question  that  might  have  been 
Utigated.  Nell  v.  Tolman,  12  Or.  28».  7  Pac. 
108;  MorriU  ▼.  Morrill,  20  Or.  90,  25  Pac. 
862.  11  L.  R.  A.  155,  23  Am.  St.  Rep.  95. 
An  order  or  decree  of  a  comt  of  equity  reg- 
ularly made  in  the  matter  of  the  receivership 
of  au  Insolvent  estate,  upon  the  petition  of 
a  creditor,  allowing  or  disallowing  a  claim 
payable  out  of  the  fund  in  the  hands  of  the 
receiver,  is  within  this  principle.  It  has 
twice  been  practically  so  held  by  this  court 
The  question  first  arose  in  Rockwell  v.  Banli, 
35  Or.  303,  57  Pac.  903,  in  which  a  creditor 
of  the  bank  petitioned  the  court  for  an  or- 
der requiring  the  receiver  to  list  its  claims, 
and  that  it  be  permitted  to  participate  In 
the  dividends  theretofore  declared  and  there- 
after to  be  declared.  The  petition  was  de- 
nied, and,  on  a  motion  to  dismiss  an  appeal 
from  the  order,  it  was  held  that  it  was  final 
on  the  rights  of  the  petitioner,  because  "It 
effectually  and  finally  determines  its  right 
to  participate  in  any  dividends  of  the  in- 
solvent bank,  whether  declared  before  or 
after  the  entry  of  the  order,  and  precludes 
the  possibility  of  proceeding  further  in  the 
premises."  In  another  instance  the  receiver 
In  the  same  case  refused  to  pay  a  dividend 
on  a  claim  of  one  of  the  creditors  which 
on  its  petition  had  been  allowed  by  the  court, 
and,  on  an  api>eal  from  the  order  requiring 
him  to  do  so.  It  was  held  that  "the  order 
of  the  court  allowing  the  claim  of  the  peti- 
tioner, made  after  the  execution  of  the  mort- 
gage, was  a  final  order,  •  •  •  and,  in 
our  opinion,  is  conclusive  as  to  Its  right  to 
participate  In  the  dividends."  Id.,  39  Or.  241, 
64  Pac.  388.  And  such  seem  to  be  the  de- 
cisions of  other  courta.  Trustees  v.  Green- 
ough,  105  U.  S.  627,  26  L.  Ed.  1157;  Williams 
V.  Morgan,  111  H.  S.  684,  4  Sup.  Ct.  638.  28 
L.  Ed.  559;  Gumbel  v.  Pitkin,  113  U.  S.  545, 
5  Sup.  Ct.  616,  28  L.  Ed.  1128;  Standley 
V.  Manufacturing  Co.,  25  Colo.  376,  55  Pac. 
723;  Grant  v.  Superior  Court,  100  Cal.  324, 
39  Pac.  604.  It  will  be  observed  that.  In  all 
the  cases  referred  to,  the  order  or  decree 
under  consideration  was  based  upon  a  peti- 
tion, regularly  filed,  setting  out  the  facts  con- 
stituting the  claim.  The  petitioner  thereby 
made  himself  a  party  to  the  suit,  and  the 
proceedings  thereafter  became  In  effect  an 
independent  suit  or  action  brought  by  him 
to  establish  his  claim;  and  the  Judgment 
or  order  rendered  therein  would  naturally 
partake  of  the  nature  or  characteristics  of 
any  other  Judgment  or  order,  and  be  enti- 
tled to  the  same  effect  In  the  case  at  bar, 
bow«ver,  the  order  allowing  the  claims  now 
In  controversy  was  not  based  upon  the  peti- 
tion of  the  claimants,  but  upon  a  report  of 
the  receiver,  containing  a  mere  list  of  the 
persons  filing  claims  with  him,  together  with 
the  nature  and  date  of  the  claim,  a  state- 


ment as  to  whether  it  bore  interest,  and.  If 
so,  the  rate,  date  when  filed,  and  amount; 
and  the  order  allowing  the  claims  as  pre- 
sented was  apparently  ez  parte,  and  without 
notice  to  Interested  persons.  It  does  not 
BTtate  that  It  was  made  after  notice,  and. 
ao  far  as  the  record  shows,  no  notice  what- 
ever was  given  of  the  filing  of  the  receiver's 
report,  end  no  opportunity  given  to  file  ob- 
jections thereto.  It  is  true,  the  order  recites 
that  In  the  January  prior  thereto  the  receiv- 
er, by  direction  of  the  .court,  published  a  no- 
tice requiring  all  claims  to  be  presented  to 
him  within  90  days  from  the  date  of  the 
first  publication  thereof,  and  also  requiring 
all  objections  to  the  allowance  of  claims  to 
be  filed  within  30  days  from  the  same  date. 
It  would  scarcely  be  contended,  however, 
that  the  court  could  thus  cut  off  the  right 
of  creditors,  stockholders,  or  others  interest- 
ed In  the  Insolvent  bank,  to  object  to  the  al- 
lowance of  claims  prior  to  the  time  such 
claims  were  required  to  be  filed.  It  is  there- 
fore doubtful  whether  the  doctrine  as  to  the 
conclusiveness  of  an  order  or  Judgment  al- 
lowing claims  against  an  Insolvent  estate 
In  the  bands  of  a  receiver,  made  after  no- 
tice to  interested  parties,  could  apply  In  this 
case.  But  It  is  not  necessary  to  decide  that 
question.  Ladd  &  Bush,  the  objectors  here, 
voluntarily  made  themselves  parties  to  the 
proceeding,  appeared  by  counsel  at  the  time 
the  order  was  made  approving  the  receiver's 
report  and  allowing  the  claims,  and  they  are 
concluded  by  whatever  the  court  decided 
at  that  time.  The  objection  that  the  basis 
of  the  several  disputed  claims  was  public 
funds,  wrongfully  and  unlawfully  deposited 
in  the  insolvent  bank  by  the  custodians  there- 
of under  such  circumstances  and  agreements 
that  a  court  of  equity  would  not  entertain 
a  proceeding  for  the  recovery  thereof,  might 
have  been  Insisted  upon  by  them  at  the  time 
the  matter  was  pending,  but,  not  having  been 
urged  at  that  time,  cannot  be  Inquired  Into 
now  at  their  Instance.  So  far,  therefore,  as 
the  legality  and  validity  of  the  contested 
claims  are  concerned,  and  the  right  of  the 
claimants  to  participate  in  the  distribution 
of  the  funds  In  the  hands  of  the  receiver, 
the  order  of  July  3,  1896,  Is  conclusive  in 
this  proceeding. 

It  Is  further  urged,  however,  that  the  order 
is  not  only  conclusive  as  to  the  principal  of 
the  respective  claims,  but  was  a  final  deter- 
mination of  the  right  to  Interest  thereon,  and 
effectually  barred  the  court  from  afterward 
considering  that  question  This  contention  is 
based  on  the  theory  that  the  order  is  a  Judg- 
ment or  decree,  within  the  meaning  of  the 
statute  in  force  at  the  time  it  was  made 
(Hill's  Ann.  Laws  Or.  {  3587),  providing  that 
the  rate  of  interest  shall  be  8  per  cent  on 
Judgments  and  decrees  for  the  payment  of 
money.  In  our  opinion,  however,  it  cannot 
be  so  considered,  but  Is  nothing  more  than 
an  order  passing  the  report  of  the  receiver. 


Digitized  by 


Ljoogle 


7U 


70  PAOIFIO  RBPORTBIt. 


(Or. 


and  allowing  the  claims  presented  to  and 
listed  by  him  as  a  basis  for  the  distribution 
of  the  fmids  then  in  bis  hands,  and  for  sub- 
sequent distributions.  It  does  not  constitute 
a  Judgment  or  decree,  as  ordinarily  under- 
stood. It  was  made  ez  parte,  without  ad- 
verse parties,  without  pleadings,  and  without 
any  issue  of  fact  being  tendered,  and  is  there- 
fore not  entitled  to  be  regarded  in  all  respects 
as  a  Judgment  or  decree.  It  was  an  order 
made  by  the  court  in  the  course  of  the  dis- 
tribution of  the  Insolvent  estate,  approving 
and  allowing  certain  claims  against  it,  and 
to  that  extent  Is  final  and  conclusive  as  to 
the  validity  of  snch  claims  on  parties  or 
privies;  but  It  does  not  preclude  Inquiry  into 
the  question  of  interest  on  noninterest-bear- 
ing  claims.  The  order  Itself  indicates  that 
the  court  did  not  intend  to  pass  upon  that 
question,  but  reserved  it  for  further  consid- 
eration. The  receiver.  In  reporting  a  list  of 
the  claims  filed  with  him,  stated  specifically 
in  each  instance  whether  the  claim  bore  in- 
terest or  not;  and  the  court  allowed  these 
claims  "as  presented  and  reported"  by  the 
receiver.  Incorporating  In  Its  order  the  state- 
ment that  the  particular  claims  in  contro- 
versy bore  no  Interest  In  addition.  It  pro- 
vided that  Interest  shonld  be  paid  on  interest- 
bearing  contracts  at  the  rate  therein  speci- 
fied, from  the  date  of  the  obligation.  The 
question  of  Interest  was  therefore  under  con- 
sideration at  the  time,  and  the  fact  that  the 
order  contains  no  reference  to  the  nonlnter- 
est-bearing  claims  leads  naturally  to  the  con- 
clusion that  the  court  did  not  Intend  snch 
claims  to  bear  interest  unless  in  pursuance 
of  a  subsequent  order.  The  question,  there- 
fore, whether  the  nonlnterest-bearlng  claims 
are  entitled  to  Interest,  and,  if  so,  from  what 
date,  is  now  to  be  determined  without  re- 
gard to  the  order  of  July  3,  1896,  allowing 
such  claims  as  the  liabilities  of  the  estate. 
The  statute  provides  that  Interest  shall  be 
due  and  payable  on  all  moneys  after  the  same 
become  due,  and  on  money  received  to  the 
use  of  another,  and  retained  beyond  a  rea- 
sonable time  without  the  owner's  consent 
Id.  i  3587.  Money  deposited  In  a  bank,  in 
the  absence  of  a  special  contract,  becomes 
due  on  demand,  and.  If  not  paid,  will  bear 
Interest  from  that  time.  16  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1020, 1021.  In  case  of  the 
Insolvency  of  the  bank,  the  presentation  of 
a  claim  to  the  receiver  for  the  money  so  de- 
posited, and  Its  allowance  by  the  court,  are 
equivalent  to  a  demand,  within  this  rule,  and 
thereafter  the  money  Is  considered  as  \#ith- 
held  without  the  owner's  consent.  In  Rich- 
mond V.  Irons.  121  V.  S.  27.  7  Sup.  Ct  788, 
SO  L.  Ed.  8C4,  the  supreme  court  of  the  Unit- 
ed States  announces  as  the  rule  In  reference 
to  interest  on  claims  against  an  insolvent 
bank  that,  "in  the  case  of  book  accounts  in 
favor  of  depositors,  •  •  •  interest  would 
begin  to  accrue,  as  against  the  bank,  from 
the  date  of  Its  suspension."    And  in  Califor- 


nia, where  they  liave  a  statute  Uke  ours,  it 
Is  said  in  McGowan  v.  McDonald,  111  CaL 
67,  48  Pac.  418,  52  Am.  St  Rep.  149,  that, 
"when  a  bank  suspends  business  and  refuses 
to  pay  its  depositors,  it  thereafter  clearly  de- 
tains money  which  it  received  to  their  use, 
and,  under  the  provisions  of  the  Code,  must 
be  held  liable  for  interest  thereon."  See. 
also.  Shepherd  v.  Shepherd's  Estate,  108 
Mich.  82,  65  N.  W.  680;  Harwood  v.  Larra- 
more,  60  Mo.  414;  In  re  Wain  Wright's  Es- 
tate, 13  Phila.  336.  The  claims  in  contro- 
versy should  therefore  bear  Interest  at  the 
legal  rate  from  the  date  of  their  allowance, 
if  they  represent  funds  upon  which  the  hold- 
ers are  entitled  to  receive  interest. 

It  is  contended  by  the  objectors,  however, 
that  such  claims  represent  public  funds  de- 
posited with  the  Insolvent  bank  by  the  cus- 
todians thereof,  and  not  the  private  funds  of 
Individual  claimants,  and  for  this  reason  no 
interest  should  be  paid  them  thereon.  It  is 
made  a  felony  by  statute  ror  any  person  hav- 
ing In  his  possession  any  money  belonging 
to  the  state,  county,  town,  or  other  munic- 
ipality to  convert  to  his  own  use  or  loan  the 
same,  with  or  without  Interest  (Hill's  Ann. 
Laws  Or.  (  1772);  and,  while  a  mere  deposit 
in  a  bank  for  safe-keeping  is  not  inhibited  by 
this  provision.  It  Is  manifest  that  in  case  or 
the  failure  of  the  bank  the  officer  Is  not  en- 
titled to  Interest  In  his  own  right  on  the 
fund  so  deposited,  whatever  the  right  of  the 
state  or  municipality  might  be  In  the  prem- 
Isea  If,  therefore,  the  claims  are  in  fact  for 
public  money,  as  the  objectors  allege,  no  In- 
terest shonld  be  allowed  thereon.  A  public 
ofilcer  may  not  loan,  with  or  without  interest. 
any  part  of  the  public  funds  in  bis  posses- 
sion, without  being  guilty  of  a  felony;  but 
he  Is  required  to  keep  snch  funds  safely,  and 
for  that  purpose  may  deposit  them  In  a  bank, 
provided  they  are  at  all  times  subject  to  bis 
order,  and  there  Is  no  fixed  period  during 
which  he  has  no  right  to  demand  their  re- 
turn. In  re  Law's  Estate,  144  Pa.  499.  22 
Atl.  831,  14  L.  R.  A.  103;  Allibone  v.  Ames. 
9  S.  D.  74,  68  N.  W.  165,  33  L.  R.  A.  585; 
State  V.  McFetridge,  84  Wis.  473,  54  N.  W. 
1,  998,  20  L.  R.  A.  223;  State  v.  HUl.  47 
Neb.  456,  CO  N.  W.  541;  Thompson  v.  Ter^ 
ritory,  10  Okl.  409,  62  Pac.  355.  The  deposit 
Is  made  on  his  own  personal  responsibility, 
however;  and  if,  in  case  of  the  failure  of 
the  bank,  he  makes  the  loss  good,  the  money 
deported  must  necessarily  become  his  prop- 
erty, and  thereafter  be  considered  and  treat- 
ed as  such.  Now,  the  claim  in  favor  of 
Odell  was  for  money  tendered  to  him  In  the 
capacity  of  clerk  of  the  state  land  board  by 
various  citizens  of  the  state,  in  the  form  of 
checks,  drafts,  and  post-office  orders,  which 
he  placed  with  the  bank  for  collection.  In- 
tending, in  accordance  with  his  usual  cus- 
tom, to  withdraw  at  the  end  of  the  month 
and  pay  over  to  the  state  all  money  that  had 
been  officially   accepted   and  receipted  for; 
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and  It  Is  alllnnatlTely  alleged  and  concln- 
slvely  proved  tbat  on  the  failure  of  the  bank 
he  borrowed  on  hla  own  individual  and  per- 
sonal credit,  and  Immediately  paid  to  the 
state  treasurer,  for  the  nse  and  benefit  of 
the  different  funds  to  which  It  properly  be- 
longed, the  whole  of  the  amount  due  the 
state  from  him  on  account  of  such  deposits. 
The  claim  In  favor  of  Swafford  was  for  mon- 
ey deposited  by  him  as  city  treasurer  with 
the  bank  for  safe-keeping,  and  it  is  stipulat- 
ed that  after  the  presentation  and  allowance 
of  the  claim  his  bondsmen  settled  with  the 
city,  whereupon  he  and  the  city  assigned  the 
claim  to  the  defendant  Baker,  who  is  now 
the  owner  thereof.  The  loss  to  the  state  was 
therefore  made  good  by  Odell,  and  to  the 
city  by  Swafford's  bondsmen.  There  is  no 
reason,  therefore,  either  in  law  or  equity, 
why  they  should  not  stand  on  exactly  the 
same  footing  as  other  claimants  holding  non- 
interest-bearing  contracts  against  the  insol- 
vent bank.  In  the  case  of  Giltner  and  Mets- 
chan,  however,  the  evidence  shows  that  the 
claims,  as  presented,  were  for  money  belong- 
ing to  the  state  which  had  been  deposited 
with  the  bank  by  Mr.  Metschan  as  state 
treasurer;  and  there  is  neither  allegation  nor 
proof  that  the  loss  has  been  made  up  to  the 
state,  or  that  such  money  at  any  time  has 
ceased  to  be  state  funds.  The  amount  repre- 
sented by  the  claim  presented  by  Metschan 
was  on  an  open  account  to  his  credit  as  state 
treasurer.  The  claim  is  presented  and  veri- 
fied by  him  in  tbat  capacity,  and  therefore, 
«n  its  face,  shows  that  it  is  state  funds. 
The  Olltner  claim  was  originally  evidenced  by 
certificates  of  deposit  issued  in  Metschan's 
Dame.  A  few  days  before  the  failure  of  the 
tutnk,  however,  the  certificates  were  surren- 
dered, the  fund  divided  up,  and  new  certif- 
icates Issued  to  several  private  individuals, 
who  Immediately  assigned  them  to  Giltner 
as  agent  for  Metschan.  So  this  claim  is 
also,  in  fact,  for  state  money  deposited  In  the 
bank  by  Metschan.  In  view  of  the  stat- 
utory provision  making  it  a  crime  for  an 
officer  to  convert  public  funds  to  his  own  use, 
or  to  loan  the  same,  with  or  without  inter- 
est. It  Is  clear  that  no  Interest  should  be  al- 
lowed Metschan  on  either  of  these  claims  un- 
til it  Is  affirmatively  shown  that  the  money 
has  ceased  to  be  public  funds.  If,  after  the 
failure  of  the  bank,  or  after  the  presentation 
and  allowance  of  the  claim,  he  made  the  loss 
good  to  the  state  by  paying  the  money  Into 
the  state  treasury,  be  became  from  that  time 
the  owner,  in  his  private  capacity,  of  the 
claims  so  presented  and  allowed,  and  would 
be  entitled  to  Interest  thereon.  But  upon 
this  question  there  is  no  allegation  and  no 
proof,  except  the  testimony  of  his  successor 
In  office,  that  Metschan  accounted  to  him  for 
all  the  state  funds  by  turnhig  over  some  cer- 
tificates of  deposit,  and  "a  good  many  things 
that  were  representatives  of  money."  This 
evidence  is  not  only  outside  of  the  Issues,  but 


Is  insufficient  to  show  that  Metschan  took 
over  to  himself  the  amount  due  from  the 
insolvent  bank  bj  making  the  loss  good  from 
his  private  funds,  and  until  such  a  showing 
the  court  cannot  decree  that  Interest  be  al- 
lowed thereon.  The  objectors  allege  that,  at 
the  time  the  claims  were  presented  and  al- 
lowed by  the  court,  the  money  belonged  to 
the  stata  This  allegation  la  denied  by  Mets- 
chan and  Giltner.  There  was  no  evidence 
offered  on  the  subject,  however,  except  that 
the  money  was  public  funds  at  the  time  it 
was  deposited  In  the  bank,  and  it  will  be 
presumed  that  It  continued  to  be  such  until 
the  contrary  Is  made  to  appear  by  the  claim- 
ants. The  facts  in  relation  to  this  matter 
are  iiecullarly  within  their  knowledge,  and 
hence  the  burden  of  proof  Is  upon  them  to 
show  that  the  money  has  ceased  to  be  public 
funds,  and  until  they  do  so  no  Interest  can 
be  allowed  thereon. 

It  Is  Insisted  that  none  of  the  noncontract 
Interest-bearing  claim  holders  are  entitled  to 
interest  out  of  the  funds  In  the  hands  of  the 
receiver  as  against  the  claims  of  the  object- 
ors and  all  other  parties  holding  Interest- 
bearing  contracts,  and  Danlell  on  Chancery 
Pleading  and  Practice  (volume  2,  6th  Am. 
Ed.,  p.  1253)  is  cited  In  support  of  this  doc- 
trine. An  examination,  however,  of  the  text 
and  the  authorities  referred  to  by  the  au- 
thor, shows  that  the  principle  there  announ- 
ced Is  based  on  a  rule  of  the  English  chan- 
cery courts  having  the  force  and  effect  of 
a  statute.  See  Garrard  t.  Lord  DInorben, 
5  Hare.  213. 

Upon  the  record  as  presented,  the  decree 
of  the  court  below  must  be  afllrmed. 


STATE  V.  CONNORS. 

(Supreme  Court  of  Montana.     Nov.  24,  1902.) 

CRIMINAL  LAW-JUDOMKNT— FORM— PRIOR 
CONVICTION. 

t.  Pen.  (^>de,  {  1232.  subd.  2,  declares  that  if 
a  person  convicted  of  a  crime,  for  which  the 
ordinary  puuishmeut  la  five  years'  or  less  im- 
priHonment,  has  formerly  been  convicted  of  any 
offense  punishable  by  Imprisonment  in  the  state 
prison,  the  second  offense  is  punishable  by  im- 
prlsonmeut  not  exceeding  lO  years.  Section 
2151  authorizes  the  court  to  assess  the  punish- 
ment and  render  judgment  accordUKly.  Held, 
that  a  judgment  thereunder  that  defendant  "be 
imprisoned  for  the  term  of  ten  years,  five  years 
on  the  conviction  for  assault,  and  five  years 
for  the  prior  conviction  of  a  felony  as  by  the 
statute  provided,"  was  not  void  as  to  five  years 
as  imposing  that  punishment  for  a  former  con- 
viction, as  the  explanation  was  mere  rednn- 
dancy,  and  not  cause  for  reversal  under  sec- 
tions 2.320,  2600.  providing  that  a  departure 
from  prescribed  form  shall  not  invalidate  a  pro- 
ceeding, and  requiring  the  court,  on  appeal,  to 
render  judgment  without  regard  to  technical 
defects. 

Appeal    from   district  court.   Silver   Bow 
county;  Wm.  Clancy,  Judge. 
Frank  Connors,  alias  K  3.  Wade,  was  con- 
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Tlcted  of  an  assault  In  the  second  degree, 
and  appeals.    Affirmed. 


Raymond  M.   Place,   for  appellant 
DwiOTan,  for  the  State. 


Jas. 


PIGOTT,  J.    The  defendant  was  convict- 
ed of  an  assanlt  In  the  second  degree,  and  ' 
appeals  from  the  Judgment  of  conviction. 

The  Information  charges  him  with  the  com- 
mission of  the  assanlt,  and  with  having  suf- 
fered a  previous  conviction  of  the  crime  of 
burglary  In  the  first  degree.  The  Jury  by 
their  verdict  found  him  guilty,  and  further 
found  that  the  charge  of  previous  conviction 
was  true,  but  did  not  assess  the  punishment 
The  Judgment  after  setting  out  the  proceed- 
ings bad  npon  the  trial,  the  verdict  and 
other  matters,  conclndes  In  the  langruage  fol- 
lowing: "It  is  therefore  ordered  and  ad- 
judged by  the  court  that  the  said  Frank 
Oonnors  be  imprisoned  in  the  state  prison 
for  the  term  of  ten  years,  five  years  upon 
the  conviction  for  assault  in  the  second  de- 
gree, and  five  years  for  the  prior  conviction 
of  a  felony  as  by  the  statute  made  and  pro- 
vided, at  hard  labor    •    •    •." 

The  single  point  made  Is  that  the  Judg- 
ment Is  irregular  and  void  In  so  far  as  it 
purports  to  Impose  upon  the  defendant  pun- 
ishment for  the  prior  conviction  of  a  felony. 
We  are  asked  to  modify  the  Judgment  by 
eliminating  this  part  of  it  and  thus  reduce 
the  term  of  Imprisonment  from  ten  to  five 
years.  Counsel  concedes  that  the  defendant 
having  suffered  a  prior  conviction  for  a  fel- 
ony, might  lawfully  be  sentenced  to  ten 
years'  imprisonment  for  the  crime  of  assanlt 
in  the  second  degree,  but  argues  that  the 
Judgment  in  form  sentences  him  "specifically 
for  a  prior  convlctloa"  The  contention  is 
without  merit  Section  401  of  the  Penal 
Code  declares  that  assault  in  the  second  de- 
gree is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more 
than  five  years,  or  by  fine,  or  both.  By  sec- 
tion 822  of  the  Penal  Code,  burglary  in  the 
first  degree  is  punishable  by  imprisonment 
in  the  state  prison.  Section  1232  of  the  Pen- 
al Code  declares,  among  other  things,  that 
"every  person  who,  having  been  convicted 
of  any  offense  punishable  by  imprisonment 
In  the  state  prison,  commits  any  crime  after 
such  conriction,  is  punishable  therefor  as 
follows:  "•  •  •  (2)  If  the  subsequent  of- 
fense Is  such  that,  upon  a  first  conviction, 
the  offender  would  be  punishable  by  impris- 
onment In  the  state  prison  for  five,  years,  or 
any  less  term,  then  the  person  convicted  of 
such   subsequent  offense  is   punishable  by 


imprisonment  In  the  state  prison  not  exceed- 
ing ten  years."  Section  2146  of  the  Penal 
Code  provides  that  when  the  fact  of  a  iHrevl- 
ous  conviction  of  another  offense  is  charged 
In  an  information,  the  Jury,  If  they  find  him 
guilty  of  the  offense  with  which  be  la  char- 
ged, must,  also,  unless  the  answer  of  the 
defendant  admits  former  conviction,  find 
whether  or  not  he  has  suffered  such  former 
conviction.  Section  2151  of  the  same  Code 
provides  that  the  court  must  assess  and  de- 
clare the  punishment  and  render  Judgment 
accordingly,  If  the  Jury  fail  to  do  so  by  the 
verdict 

The  case  at  bar  falls  within  subdivision 
2  of  section  1282,  supra,  and  the  court  was 
authorized  to  impose  the  sentence  of  ten 
yean  for  the  crime  of  assault  In  the  second 
degre&  While  the  language,  "five  years  np- 
on the  conviction  for  assault  in  the  second 
degree,  and  five  years  for  the  prior  convic- 
tion of  a  felony  aa  by  the  statute  made  and 
provided,"  used  In  the  Judgment  Is  inaccn- 
iBte,  and,  if  standing  alone,  might  possibly 
constitute  prejudicial  error,  we  are  satisfied 
that  the  Judgment  when  read  as  a  whole, 
and  considered  in  the  light  of  the  statutory 
enactments  to  which  we  have  referred.  Is 
not  open  to  attack  upon  the  ground  that  It 
attempts  to  punish  the  defendant  for  a  crime 
for  which  he  had  suffered  a  former  convlc- 
tlcm.  The  court  manifestly  intended  to  ad- 
Judge  that  the  defendant  be  impris(»ed  for 
the  term  of  ten  years  for  the  crime  of  as- 
sault In  the  second  degree,  five  years  being 
imposed  for  the  crime,  irrespective  of  the 
prior  felony,  and  five  years  additional  be- 
cause of  the  prior  felony.  If  there  had  not 
been  a  prior  conviction,  the  term  of  Impris- 
onment could  not  have  exceeded  five  years; 
there  being  a  prior  conviction,  the  term  could 
be  «ilarged  to  ten  years.  The  court  or  rath- 
er the  Judge,  aa  la  evident  meant  to  explain 
why  the  torm  fixed  was,  and  ought  to  be, 
ten  years  Instead  of  five  or  less.  The  at- 
tempted division  of  the  term  into  equal  parts, 
and  the  assignment  of  each  part  to  Its  sup- 
posed function  as  a  measure  of  punishment 
neither  adds  to  nor  subtracts  from  the  legal 
import  and  effect  of  the  Judgment  and  Is, 
under  the  circumstances,  merely  redundant 
It  is  apparent  that  no  substantial  right  ot 
the  defendant  has  been  disregarded.  A  mere 
apex  Juris  is  not  sufficient  cause  for  the  re- 
versal or  modification  of  a  Judgment  Sec- 
tions 2-120  and  2600,  Pen.  Code. 

Let  the  Judgment  be  affirmed.    Affirmed. 

BRAXTLT,  C.  J.,  and  MIDBURX,  J.,  con- 
cur. 
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WBTZSTEIN  ▼.  liABGBY  et  ti. 
(Sapreme  Coart  of  Montana.     Nor.  24.  1808.) 

MINING  CLAIMS-FRATTDULKNT  PATKNT-IN- 
NOCKNT  PURCHASBR— NOTICE— LOST  DEED— 
BVIDENCB  —  SUFFICIBNCT  —  ADMISSIBILIT7 
— BQUITT  ACTION— INSTRUCTION— HARMLESS 
ERROR. 

1.  Where  !b  an  eqnity  action  the  apedal  find- 
ings of  fact  of  the  Jurr  were  modlned  by  the 
court,  and  their  general  verdict  disregarded, 
errors  in  the  instrnctionSj  or  in  permitting  them 
to  return  a  general  verdict,  were  harmless. 

2.  In  an  action  brought  to  secure  title  to  an 
interest  in  a  mining  claim,  evideuc*  examined, 
and  held  to  justify  a  finding  that  the  former 
owner  conveyed  the  interest  to  defendauto' 
predecessor  In  title  prior  to  the  execution  of  the 
qnitclaim  deed  from  the  same  owner  under 
which  plaintiff  claimed. 

3.  A  finding  of  fact  made  in  an  equity  case 
by  the  lower  court  on  conflicting  evideuce  will 
not  be  disturbed  by  the  supreme  court. 

4.  All  bat  one  of  the  co-owners  of  a  mining 
daim  applied  for  a  patwit,  presenting  to  the 
land  office  where  the  entry  was  made  abstracts 
of  title  showing  their  interest,  and  also  that  of 
their  co-owner.  On  appeal  to  the  department  at 
Washington  the  patent  was  obtained;  no  men- 
tion being  made  therein  of  the  co-party,  who 
had  meanwhile  parted  with  all  his  interest  to 
one  of  the  other  parties  to  the  patent.  Beld, 
that  fraud  for  not  including  him  in  the  applica- 
tion at  the  time  of  the  original  entry,  and  ir- 
regularity for  lack  of  proof  of  his  transfer  of 
interest  at  the  time  of  the  final  application, 
were  alike  liannless  to  him  thereafter. 

6.  Where  at  the  time  of  the  execution  of  a 
deed  to  mining  property  the  grantee  knew  that 
another  was  in  i>os8ession  of  the  property,  and 
claiming  under  an  adverse,  unrecorded  deed, 
the  grantee  was  not  an  innocent  purchaser. 

6.  A  purchaser  under  a  quitclaim  deed  takes 
only  such  title  as  the  grantor  has,  and  subject 
to  any  prior  deed  by  the  grantor  to  the  same 
property. 

7.  In  an  action  attacking  a  claim  to  mining 
property  based  on  a  lost  deed  to  defendantr 
predecessor  in  title,  evidence  was  introduced 
tending  to  show  that  the  prior  owner,  from 
whom  both  parties  claim,  fu  fear  of  an  ad- 
verse decision  in  former  litigation,  which  oc- 
curred subsequent  to  the  alleged  deed,  relocat- 
ed the  claim,  and  redeeded  to  defendants'  prede- 
cessor the  same  interest  therein  as  defendants 
daimed  under  the  lost  deed.  B^d  that,  though 
the  subsequent  location  was  abandoned,  the 
evideuce  was  admissible,  as  showing  the  on- 
derstandiag  of  the  former  owner  in  regard  to 
the  claim  of  defendants'  predecessor. 

Appeal  from  district  court.  Silver  Bow  conn- 
ty;  John  Lindsay,  Judge. 

Action  by  Adolph  Wetzstein  agalnfit  P.  A. 
Liargey  and  othera.  From  a  Judgment  in  fa- 
vor of  defendants,  and  from  an  order  denying 
a  new  trial,  plaintiff  appeals.    Affirmed. 

McHatton  &  Colter,  for  appellant.  Forbis 
A  Rvana  and  F.  T.  McBride,  for  respondents. 

BRANTLY,  0.  J.  This  action  was  brought 
to  obtain  a  decree  declaring  the  defendants 
tmsteefl  of  the  legal  title,  for  the  use  and 
benefit  of  the  plaintiff,  to  an  undivided  one- 
fourth  Interest  In  the  Comanche  lode  claim 
(patented),  situate  In  Silver  Bow  connty,  and 

f  (.  Bm  Deed*,  vol.  U,  Cent.  Dig.  H  3t4,  St5. 


directing  them  to  execute  and  deliver  to  the 
plaintiff  a  conveyance  thereof.  The  plaintiff 
sues  as  the  grantee,  by  a  mesne  conveyance, 
of  one  David  N.  Upton,  who,  It  Is  alleged,  lo- 
cated the  claim  in  connection  with  one  N.  L. 
Tomer  In  1879;  thus  becoming  the  owner  of 
an  undivided  one-half  interest  therein.  He 
alleges  in  his  complaint  that  the  said  Upton 
never  at  any  time  subsequent  to  the  location 
conveyed  any  Interest  therein  to  any  other 
person  than  the  plaintiff,  except  that  on  Feb- 
ruary 28,  1889,  he  conveyed  an  undivided  one- 
fourth  interest  to  defendant  Tong;  that, 
though  It  appeared  of  record  In  the  office  of 
the  derk  of  Silver  Bow  county  that  Up- 
ton was  the  owner  of  an  undivided  one- 
fourth  interest,  the  said  Tong,  his  grantee  of 
a  one-fourth  Interest,  and  the  defendants 
Largey,  Warren,  Zenor,  and  Blelenberg,  as 
grantees  of  the  interest  of  aald  Turner,  had 
on  January  1,  1892,  applied  to  the  land  de- 
partment of  the  United  States  for,  and  by 
fraudulent  representations  concerning  their 
ownership,  and  concealment  of  the  fact  that 
Upton  was  still  the  owner  of  an  Interest 
therein,  succeeded  In  procuring  for  them- 
selves, a  patent  for  the  entire  claim,  to  the 
exclusion  of  said  Upton,  thus  defrauding  him 
of  his  rights;  that  on  January  15,  1894,  the 
said  Upton  had  conveyed  his  remaining  one- 
fourth  interest  to  one  H.  L.  Frank,  who  there- 
after, and  on  March  21,  1894,  had  conveyed 
the  same  to  plaintiff;  that  subsequent  to  the 
Issuance  of  patent  to  them  the  defendants 
Largey,  Warren,  Zenor,  Blelenberg,  and  Tong 
had  conveyed  the  claim  to  the  defendant  the 
Comanche  Mining  Company,  and  that  the 
claim  now  stands  npon  the  records  of  Silver 
Bow  county  In  the  name  of  said  company; 
and  that  the  other  defendants  have  some 
claim  or  interest  therein.  In  an  amendment 
to  this  complaint  it  is  alleged  that  on  Sep- 
tember 22,  1890,  the  defendants  Largey,  War- 
ren, Zenor,  Blelenberg,  and  Tong  organized 
the  defendant  the  Comanche  Mining  Compa- 
ny; that  they  became  the  officers,  trustees, 
and  stockholders  thereof;  that  they  knew  that 
Upton  was  the  owner  of  an  undivided  one- 
fourth  Interest  in  the  claim;  that  the  said 
company,  through  Its  said  officers,  knew  ac- 
tually and  constructively  of  Upton's  Interest; 
and  that  with  such  knowledge  It  purchased 
the  claim  from  the  said  defendants.  The  de- 
fendant the  Comanche  Mining  Company  made 
a  separate  defense.  In  Its  amended  answer, 
after  denying  the  allegations  of  frand  con- 
tained in  the  complaint.  It  Interposed  as  af- 
firmative defenses:  (1)  That  the  plaintiff  has 
no  interest  in  the  Comanche  claim,  under  the 
patent  or  otherwise,  for  the  reason  that  In 
1880,  a  short  time  after  the  location  was  made, 
and  long  prior  to  the  Issuance  of  the  patent, 
Upton  conveyed  the  interest  now  claimed  by 
plaintiff  to  one  John  N.  Collins,  who  on  or 
about  August  6,  1884,  conveyed  to  the  defend- 
ant Largey,  and  therefore  that  the  grant  to 
plaintiff  through  Frank  conveyed  no  interest 
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whatever.  (2)  That  on  or  abont  August  6, 
1884,  Upton  represented  to  Largey  that  Col- 
lins owned  the  Interest  In  controversy;  that 
he  Induced  Largey  to  purchase  the  same,  and 
take  a  deed  therefor,  with  other  property, 
froiu  CoIUns,  for  a  large  sum  of  money,  and 
that  thereafter  Largey,  with  Upton's  knowl- 
edge, expended  large  sums  of  money  hi  pro- 
tecting the  title  to  the  claim  and  in  devdop- 
Ing  it  for  mining  purposes;  and  that  by  his 
conduct  in  this  regard  the  said  Upton  had 
estopped  himself  and  the  plaintiff,  his  gran- 
tee, forever,  from  making  a  claim  to  the  said 
interest.  And  (3)  that  the  said  Comanche 
claim  was  also  known  and  designated  by  Up- 
ton as  the  'Grand  Prhse  Lode  Claim';  that  on 
November  23,  1885,  he  had  conveyed  to 
Largey  a  one-half  interest  therein,  to  the  de- 
fendant Zenor  a  one-fourth  Interest,  and 
subsequently  to  the  defendant  Tong  a  one- 
fourth  interest;  and  that  by  these  convey- 
ances the  said  Upton  had  parted  with  ail  in- 
terest he  ever  bad  in  the  ground  covered  by 
the  Comanche  claim,  and  therefore  that  the 
plaintiff  acquired  no  interest  by  his  convey- 
ance from  Upton  through  Frank.  There  are 
also  other  affirmative  matters  set  forth  In  the 
answer,  but  It  is  not  necessary  to  give  them 
special  notice.  The  plaintiff,  by  Tepllcation, 
Joined  Issues  upon  the  first  two  defenses,  and 
pleaded,  in  avoidance  to  the  last,  that  the 
Grand  Prize  location  was  made  by  Upton  In 
order  to  hold  the  ground  covered  by  the  Co- 
manche claim  In  case  it  should  be  adjudged 
In  an  adverse  suit  then  pending  between  the 
claimants  under  that  location  and  their  adver- 
saries, who  claimed  under  another  location, 
known  as  the  "Smdter  Claim,"  that  the 
Comanche  location  was  invalid,  and  that,  the 
latter  having  been  held  to  be  valid,  the  Grand 
Prize  location  had  been  abandoned  by  all  par- 
ties in  interest.  Including  the  defendants,  the 
grantors  of  the  Comanche  Mining  Company. 
A  detailed  statement  of  the  claims  of  the  par- 
ties and  the  Issues  between  them  may  be 
found  by  reference  to  the  opinion  of  this  court 
in  Wetzstein  v.  Mining  Co.,  26  Mont.  — ,  98 
Pac.  &43.  The  foregoing  summary  is  suflS- 
clent  to  make  clear  how  the  questions  to  be 
decided  herein  arose.  A  trial  in  the  district 
court  was  bad  to  a  Jury,  which  made  special 
findings  of  fact,  and  also  returned  a  general 
verdict  for  the  defendants.  Upon  motion  of 
the  defendants,  all  the  special  findings,  save 
one,  wore  adopted;  and  upon  them,  with  oth- 
ers made  by  the  court,  a  Judgment  was  ren- 
dered and  entered  in  favor  of  the  defend- 
ants. The  plaintiff  has  appealed  from  the 
Judgment  and  an  order  denying  him  a  new 
trial 

The  record  In  this  case  Is  voluminous.  The 
assignments  of  error  are  very  nomeroas,  and 
the  briefs  filed  by  counsel  cover  a  wide  range 
of  discussion.  "To  discuss  all  the  questions 
raised  and  submitted  would  be  a  bootless 
task.  We  have  examined  them  all  with  that 
degree  of  care  and  patience  which  the  inter- 
ests at  stake  and  the  earnestness  and  ability 


displayed  by  counsel  in  presenting  fbem  de- 
serve. We  have  not  been  able,  however,  to 
find  that  the  plaintiff  has  suffered  prejudice 
by  any  decision  or  ruling  made  by  the  trial 
court  during  the  progress  of  the  case. 

1.  It  is  argued  by  counsel  for  the  plaintiff 
tliat  the  instructions  submitted  to  the  Jury 
are  contlicting,  and  that,  taken  together,  they 
reveal  the  fact  that  the  trial  court  enter- 
tained an  erroneous  view  of  the  principles  of 
law  applicable.  The  result  Is.  counsel  say, 
that  the  rights  of  the  parties  have  been  ad- 
Judged  upon  a  wrong  theory,  and  therefore 
that  the  plaintiff  has  suffered  prejudice.  We 
shall  not  Indulge  in  speculation  as  to  what 
Influence  the  instructions.  If  erroneous,  ex- 
erted upon  the  minds  of  the  Jury.  This  Is  a 
suit  In  equity.  The  findings  of  the  Jury  In 
such  cases  are  advisory  only.  Ultimately  the 
findings  and  the  decree  based  thereon  must 
be  regarded  as  emanating  from  the  Judge, 
and  the  correctness  of  the  result  must  be 
determined  by  a  review  of  the  action  of  the 
Judge,  without  regard  to  the  findings  of  the 
Jury.  This  court  has  so  held  in  many  cases. 
Lawior  v.  Kemper,  20  Mont  13,  49  Pac  308: 
Power  V.  I^nobr,  22  Mont  169,  56  Pac.  106, 
and  cases  cited.  Even  if  the  contention  of  the 
plaintiff  were  maintainable  in  a  suit  In  which 
It  was  made  apparent  that  the  findings  ot  the 
Jury  were  adapted  and  Judgment  entered 
thereon  without  careful  consideration  by  the 
Judge,  it  cannot  be  maintained  In  this  case, 
for  the  reason  that  it  appears  that  after  the 
findings  were  returned,  the  Judge  did  not 
adopt  them  as  a  whole,  without  considera- 
tion, but  set  one  of  them  aside,  and  made 
others  after  argument  by  counsel;  thus  In- 
dicating a  careful  examination  of  the  evi- 
dence submitted,  and  the  principles  of  la« 
applicable.  The  findings  are  therefore,  In 
fact  the  findings  of  the  Judge.  The  submis- 
sion of  the  case  to  the  Jury  for  a  general  ver- 
dict, if  erroneous  (and  we  do  not  decide  that 
It  was),  was.  In  view  of  what  has  already 
been  said,  error  without  prejudice,  because  the 
court  disregarded  it  entirely. 

2.  The  contention  la  made  that  the  evi- 
dence Is  Insufllcient  to  sustain  the  flndlngi. 
Under  the  view  we  entertain  of  the  case,  It 
will  not  be  necessary  to  examine  the  evidence 
further  than  so  far  as  It  is  pertinent  to  tlie 
first  defense  alleged.  Aa  was  said  In  con- 
sidering the  effect  of  the  Judgment  hereto 
In  Wetzstein  v.  Mining  Co.,  supra.  If  either 
one  of  the  two  first  defenses  shall  be  found 
to  be  sustained  by  the  evidence,  this  will  tw 
conclusive  of  the  rights  of  the  parties  without 
reference  to  the  character  and  effect  of  tb« 
Grand  Prize  deed  to  Largey.  If  Upton  con- 
veyed the  Interest  in  controversy  herrin  to 
Collins,  who  thereafter  conveyed  it  to  Lar- 
gey, the  defendant  corporation,  nnder  tlie 
subsequent  conveyances  to  it  by  Largey  and 
bis  associates,  became  vested  with  an  in- 
defeasible title.  There  Is  no  controversy  bat 
that  the  corporation  la  the  lawful  owner  of 
an  undivided  three-fourths  Intereat^^in  the 
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claim.  Its  title  to  a  half  laterest  came  tbrousli 
Turner  by  conveyances  executed  by  him  to 
Largey  and  Zenor.  Tbe  Interests  conveyed 
t>y  Warren  and  Blelenberg  were  obtained  by 
mesne  conveyances  from  Zenor.  The  Tong 
interest  Is  not  questioned.  Tbe  other  de- 
fendants, except  Mantle  and  tbe  defendant 
corporation,  were  never  vested  with  any  In- 
terest except  such  as  they  obtained  as  stock- 
holders in  the  corporation.  Tbe  only  inte^ 
est  Mantle  ever  bad  waa  by  virtue  of  the 
deed  from  Collins  to  Largey  purporting  to 
convey  tbe  disputed  interest  Mantle  paid 
one-half  of  tbe  purchase  price  to  Collins,  but 
tbe  title  was  taiien  by  Largey,  who  there- 
after held  for  bimself  and  in  trust  for  Man- 
tle antil  the  whole  property  was  conveyed 
to  the  corporation.  It'  is  not  controverted 
tbat  Collins  made  a  conveyance  to  Largey 
in  1881.  The  plaintiff  bases  bis  claim  upon 
a  qnitclaim  deed  from  Upton  to  Franic,  and 
a  like  conveyance  from  Frank  to  bimself. 
Tbe  controversy  upon  this  branch  of  tbe  case 
tben  turns  upon  the  question  whether  Upton 
made  tbe  conveyance  to  Collins  in  1880,  and 
thus  devested  himself  of  title,  so  tbat  the 
plaintiff  obtained  no  interest  through  the  con- 
veyance from  Upton  to  Frank.  The  court 
found  tbat  this  conveyance  bad  been  made, 
tboagh  it  appeared  tiiat  it  bad  been  lost  A 
summary  of  the  evidence  tending  to  support 
this  finding  is  the  following:  Collins,  who 
now  resides  In  Skowbegan,  in  tbe  state  of 
Maine,  testified  that  be  was  engaged  in  min- 
ing in  Montana  from  1867  to  1883;  tbat  in 
November  or  December,  1880,  be  was  in 
Butte,  on  the  way  to  visit  his  home.  In 
Maine;  that  he  there  met  Upton,  who  pro- 
posed to  sell  him  an  interest  in  certain  min- 
ing property  in  Butte,  hiciudlng  a  one-fourth 
interest  in  tbe  Comanche  claim;  and  that 
after  some  conversation  he  took  a  deed,  and 
paid  Upton  $600  In  cash.  He  stated  that  be 
bad  searched  among  bis  papers  for  the  deed, 
but  could  not  find  it  and  concluded  tbat  it 
bad  been  lost  among  bis  other  deeds,  all  of 
which  he  had  lost  Largey  testified  that 
Upton  came  to  him  In  the  spring  of  1884, 
and.  after  telling  him  about  the  interests 
owned  In  various  properties  by  Collins,— the 
Comanche  among  them, — urged  him  to  buy 
them;  tbat  be  authorized  Ufton  to  open 
negotiations  with  Collins;  that  Upton  did  so, 
conducting  them  by  letter;  that  this  corre- 
spondence resulted  in  an  agreement  on  tbe 
part  of  Largey  to  buy  all  the  interests  for 
$2,500,  and  tbe  payment  by  Largey  of  Col- 
lins' share  of  tbe  expenses  of  tbe  litigation 
tben  in  progress  over  tbe  title  to  the  claim; 
tbat  thereupon  Upton  procured  a  deed  from 
Collins,  which  purported  to  convey  a  one- 
fourth  interest  In  the  Comanche  claim;  that 
Collins  placed  the  deed  in  a  bank  In  Butte, 
to  be  delivered  to  Largey  upon  payment  of 
the  sum  of  $2,500;  that  this  sum  was  paid 
by  Largey  and  Mantle,  and  tbe  deed  put 
opon  record;  and  tbat  subsequently  tbe  share 


of  Collins  In  the  expenses  of  tbe  litigation,— 
one-fourth,— amounting  to  several  hundred 
dollars,  waa  paid  by  Largey  and  Mantle. 
Part  of  the  correspondence  between  Upton 
and  Collins  is  found  in  the  record.  It  shows 
clearly  tbat  tbe  negotiations  had  reference 
to  the  Comanche  claim.  At  the  close  of  tbe 
transaction,  Largey  paid  Upton  $100  for  tils 
services  in  procuring  tbe  deed.  There  was 
evidence  tending  to  show  that  Collins,  by 
tbe  assistance  of  Upton,  represented  the  Com- 
anche claim  from  1880  to  18&1;  sometimes 
doing  the  work  himself,  and  sometimes  pay- 
ing Upton  for  doing  it  for  him.  There  was 
also  evidence  tending  to  show  that  though 
tbe  litigation  over  tbe  title  began  in  1882, 
and  was  very  expensive,  and  continued  on 
down  to  tbe  beginning  of  1892,  Upton  never 
paid  any  greater  share  of  the  necessary  out- 
lay than  one  fourth,  and,  after  be  finally 
sold  the  other  fourth  interest  to  Tong,  b« 
did  not  assist  in  representing  the  claim,  or 
pay  any  further  attention  to  tbe  litigation; 
the  whole  of  the  outlay  thereafter  being  paid 
by  Largey,  Tong,  Mantle,  Warren,  and  Zenor, 
who  were  Interested  in  tbe  claim.  Further- 
more, it  is  not  disputed  that  after  the  re- 
location of  tbe  claim  was  made  under  the 
name  of  "Grand  Prize,"  Upton  conveyed  to 
Largey  and  Zenor,  his  co-owners  at  tbat 
time,  the  same  interests,  relatively,  which 
they  owned  in  tbe  Comanche  claim,  retabi- 
ing  a  one-fourtb  interest  only.  When  be 
came  to  execute  a  bond  to  Tong  for  a  deed 
in  the  autumn  of  1888,  pursuant  to  the  deed 
subsequently  made  on  February  28,  1889,  be 
described  bis  entire  Interest  therein  as  an 
undivided  one-fourth.  So  little  attention  did 
be  give  to  the  matter  after  the  date  of  this 
deed  to  Tong  in  1889,  that  though  the  liti- 
gation over  the  title  was  pending  In  the  su- 
preme court  of  the  United  States,  be  did  not 
upon  bis  own  oath,  know  of  the  decision  of 
that  court  in  bis  own  favor  until  more  than 
two  years  after  It  was  rendered.  These 
facts,  with  others  which  appear  in  tbe  evi- 
dence, were  amply  sutUcIent  to  warrant  tbe 
finding  on  this  branch  of  the  case.  To  be 
sure,  there  is  a  conflict  in  the  evidence;  but 
the  trial  court  having  made  the  finding  as 
it  did,  this  court  has  no  power  to  disturb  it 
Xor  do  we  find  anything  in  the  evidence 
to  Justify  an  inference  tbat  Largey  and  his 
associates  fraudulently  excluded  Upton  from 
the  patent  It  appears  tbat  in  18S2  one 
James  Larkin  and  others  applied  for  a  pat- 
ent to  tbe  Smelter  claim.  This  claim  con- 
flicted ttltb  the  Comanche  claim.  Upton, 
Largey,  and  Zenor  (the  first  tben  owning  a 
fourth  Interest  in  the  latter  claim)  brought 
an  adverse  suit  in  the  district  court  of  Silver 
Bow  (tben  Deer  Lodge)  county.  Collins  was 
not  a  party  to  this  suit  The  history  of  tbe 
subsequent  litigation  will  be  found  in  the 
case  of  Upton  v.  Larkin,  5  Mont  600,  6  Pac. 
66;  Id.,  7  Mont  449,  17  Pac.  728;  and  hi 
Larkin  v.  Upton,  144  U.  S.  24,  12  Sup.  Ct  614. 
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36  L.  Ed.  830.  In  1890,  and  during  the 
l>endenry  of  this  salt  In  the  snpreme  court 
of  the  United  States,  the  defendants  Largey, 
Warren,  Tong,  Zenor,  and  Blelenberg  insti- 
tuted proceedings  for  a  patent  They  obtain- 
ed from  the  clerks  of  the  district  and  su- 
preme courts  of  Montana  coiJflcates  that  no 
suits  were  pending  In  these  courts  involTlng 
the  title.  They  furnished  these  to  the  land 
office  at  Helena,  with  abstract  of  title,  which 
showed  an  Interest  in  themsdves  and  Upton, 
and  were  allowed  to  make  entry.  Subse- 
quently, upon  application  of  Larkin  and  the 
other  defendants  in  the  adverse  proceedings, 
this  entry  was  held  for  cancellation.  There- 
upon the  applicants  for  the  Comanche  pat- 
ent api>ealed  to  the  department  at  Washing- 
ton. This  appeal  was  pending  when  the  final 
Judgment  was  rendered  In  Upton  v.  Larkin, 
144  U.  S.  24,  12  Sup.  Ct  614,  86  li.  Ed.  390. 
The  applicants  for  the  Comanche  patmt 
then  presented  a  certified  copy  of  the  final 
Judgment  to  the  department  in  Washington, 
and  obtained  their  patent  It  does  not  ap- 
pear from  the  record  in  this  case  how  Up- 
ton's name  came  to  be  omitted  from  the  pat- 
ent Such,  however,  was  the  fact  What 
evidence  of  title  in  the  applicants  was  pre- 
sented with  the  Judgment,  other  than  the 
abstract  which  was  used  upon  the  original 
entry,  does  not  appear.  The  presumption 
must  be  Indulged  either  that  sufficient  other 
evidence  was  presented  to  warrant  the  omis- 
sion of  Upton's  name,  or  that  tlie  officers 
of  the  department  omitted  his  name  by  mis- 
take. But  conceding  either  presumption  to 
be  correct,  no  harm  was  done  Upton,  In  view 
of  the  fact  that  he  had  theretofore  parted 
with  all  Interest  in  the  claim.  Whether  the 
proceeding  was  fraudulent  upon  the  original 
entry,  or  irregular  upon  final  application  to 
the  department  at  Washington,  was  a  ques- 
tion of  no  concern  to  him.  But  counsel  insist 
that  tiie  plaintiff  purchased,  without  notice 
of  the  claim  on  the  part  of  the  corporation, 
for  a  valuable  consideration,  and  therefore, 
as  against  this  defendant,  which  purchased 
with  notice,  bis  title  is  superior;  it  appear- 
ing that  Upton's  deed  to  Collins  was  never 
put  upon  record.  TUs  position  Is  untenable, 
for  two  reasons:  In  the  first  place,  the  evi- 
dence shows  clearly  that  both  Frank  and 
Wetzstein  prior  to  and  at  the  dates  of  their 
respective  conveyances  had  full  notice  that 
the  corporation  was  In  possession  of  the 
claim  under  its  grant  from  the  patentees, 
and  asserting  title  under  the  Collins  deed. 
In  the  second  place,  their  conveyances  are 
both  mere  quitclaim  deeds,  and  purport  to 
convey  only  such  rights  as  their  respective 
grantors  had  at  the  time  they  executed  them. 
Under  sncb  a  deed  the  grantee  takes  such 


title  only  aa  the  grants  has.  McAdow  ▼. 
Black,  6  Mont  001.  18  Pac.  377;  Hardware 
Co.  v.  Frank,  25  Mont  344,  66  Pac.  1;  DevL 
Deeds,  f  671.  The  plaintiff  therefore  stands 
upon  no  higher  ground  than  would  Upton 
himself,  were  he  demanding  the  relief  ncyvr 
Bought  by  the  plaintiff,  his  mesne  grantee. 
The  findings  of  the  trial  coort  upon  this 
branch  of  the  case,  express  and  implied,  are 
consistent  are  amply  sustained  by  the  evi- 
dence, and  are  sufficient  to  support  the  Judg- 
ment It  la  not  necessary,  therefore,  to  In- 
vestigate the  question  whether  the  findings 
on  the  other  two  branches  of  the  case  are 
conflicting  or  defective,  or  are  insufficient 

8.  There  are  many  assignments  of  error 
upon  the  admission  and  exclusion  of  evi- 
dence. We  shall  notice  only  one  of  them. 
It  Is  said  that  all  the  evidence  touching  the 
Grand  Prize  location,  and  the  conveyances 
of  the  interests  therdn  by  Upton,  shoald 
have  been  excluded  as  Incompetent  and  Im- 
material,—Upton  having  testlfled  that  this 
location  was  made  merely  for  the  purpose 
of  protecting  the  interests  of  himself,  Largey. 
and  Zenor,— and  that  after  the  final  decision 
of  the  supreme  court  of  the  territory  in  Up- 
ton V.  Larkin,  7  Mont  449,  17  Pac.  728s  con- 
firming their  title  under  the  Comanche  loca- 
tion, the  Grand  Prize  was  abandoned.  With- 
out pausing  to  consider  the  effect  of  the 
deeds  made  by  Upton,  this  evidence  was 
clearly  competent  and  material,  as  tending 
to  establish  the  disputed  conveyance  to  Col- 
lins. Upton,  according  to  bis  own  testimony, 
had  located  the  Grand  Prize  claim  In  order 
to  protect  his  and  his  co-owners'  Interests. 
The  deeds  to  Largey  and  Z«sor  he  executed 
and  delivered  to  them  without  demand.  Up- 
on the  theory  that  he  had  conveyed  to  Col- 
lins In  1880,  these  deeds  conveyed  away 
Just  such  interests  as  should  have  been  con- 
veyed, and  left  him  with  all  that  he  was 
entitled  to  retain.  It  was  thought  at  that 
time  that  they  had  some  valne  as  evidence 
of  title,  for  the  location  was  made  under 
the  advice  of  counsel  employed  In  the  caso 
of  Upton  T.  Larkin  to  forestall  a  possible 
Judgment  declaring  the  Invalidity  of  botli 
the  Comanche  and  Smelter  locations.  In  the 
light  of  the  other  facts  showing  Upton's  be- 
havior pricf  to  and  after  the  date  of  the 
last  deed  to  Collins,  this  evidence  cannot  be 
explained  upon  any  other  theory  than  that 
he  had  executed  and  delivered  that  deed,  un- 
less It  be  upon  the  theory  of  a  mistake, 
which  was  not  an  Issue  in  the  cas& 

The  Judgment  and  order  denying  a  new 
trial  are  each  affirmed  at  the  cost  of  the  ap- 
pellant.   Affirmed. 

PIGOTT  and  MILBURN,  J7.,  concur. 
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In  re  DAVIS'  ESTATB. 

(Snpreme  Court  of  Montaua.    Dec  4,  1602.) 

PROBATB     PROCBBDINGS  —  DISTRIBUTION     OF 
B8TATB— DKCREE— APPBALr-NBW  TRIAl.. 

1.  The  right  of  the  administrutnr  with  will 
annexed,  and  of  an  heir  of  a  beneficiary  under 
the  decedent's  will,  to  appeal  from  a  decree 
granting  a  distribution  oi  the  estate,  in  pro- 
ceedings nnder  Code  CIt.  Proc.  §  2835,  au- 
thorizing legatees  to  present  petitions  to  the 
judge  or  conrt  tor  the  distribution  of  the  es- 
tate, and  requiring  the  giyiug  of  notice  of  the 
application  to  the  executor  or  administrator  and 
all  persons  interested,  and  in  which  proceedings 
the  administrator  and  heir  both  appeared  In 
opposition  thereto,  will  not  be  determined  on  a 
motion  to  dismiss  the  appeals,  baaed  on  the 
theory  that  they  are  not  aggriered  by  the  de- 
cree; they  being  "parties  aggrieved,"  within 
Code  CiT.  Proc.  S  1721.  granting  the  right  of 
appeal  to  parties  aggrieved. 

2.  A  motion  to  dismiss  an  appeal  presents 
generally  bat  two  qaestions,— whether  the  ap- 
peal lies  from  the  particular  order  or  judgment, 
and  whether,  if  it  does,  the  appellant  has  pros- 
ecuted it  as  required  by  the  statutes  and  the 
rules  of  the  supreme  court 

3.  Code  Civ.  Proc.  f  2921,  declares  that  the 
provisions  relative  to  new  trials  and  appeals  in 
dvU  actions  shall  apply  to  proceedings  men- 
tioned in  the  title  relating  to  probate  proceed- 
ings. Section  2923  provides  for  the  trial  of  is- 
sues of  fact  joined  in  probate  proceedings.  Sec- 
tion 2924  provides  for  a  trial  by  the  conrt  or 
judge  in  case  no  jury  is  demanded,  and  au- 
thorises either  party  to  move  for  a  new  trial 
on  the  same  grounds  as  in  civil  actions.  Beld, 
that  parties  opposing  the  granting  of  a  decree 
for  a  distribution  of  the  estate  of  a  decedent  in 
proceedings  under  section  2835  may  make  a 
motion  for  a  new  trial  where  the  decree  ^• 
rects  the  distribution. 

4.  A  contention  that  a  motion  for  a  new  trial 
does  not  lie  in  proceedings  for  the  distribution 
of  a  decedent's  estate  under  Code  Civ.  Proc.  S 
2835,  because  all  the  facts  alleged  in  the  peti- 
tion were  admitted  by  defeudauts.  is  without 
merit  on  a  motion  to  dismiss  an  appeal  from  an 
order  denying  the  new  trial;  that  fact  being  a 
sufficient  reason  for  an  afSrmance  of  the  order 
on  the  hearing,  but  no  reason  for  a  dismissal 
of  the  appeal. 

5.  Under  the  express  provisions  of  Code  Civ. 
Proc.  {  17^,  an  appeal  lies  from  an  order  de- 
nying a  motion  for  a  new  trial  in  proceedings 
for  the  distribution  of  an  estate  under  section 
2835. 

Appeal  from  district  court.  Silver  Bow 
county;  E.  W.  Harney,  Judge. 

Proceedings  for  the  distribution  of  the  es- 
tate of  Andrew  J.  Davis,  deceased,  by  Henry 
A.  Uoot  and  others,  against  Jobn  H.  Leyson, 
administrator  with  the  will  annexed,  and  an- 
other. From  a  decree  ordering  the  distribu- 
tion, and  from  an  order  denying  a  new  trial, 
defendants  appeal.  Motions  by  plaintiffs  to 
dismiss  the  appeals  denied. 

E.  N.  Harwood  and  Forbis  &  Mattlson,  for 
appellants.  Clayberg  &  Gunn  and  Chas.  R. 
Leonard,  for  respondents. 

BRAXTLY,  C.  J.  Motions  to  dismiss  ap- 
peals. On  February  9,  1901,  Henry  A.  Root, 
Ellen  S.  Cornue,  Joseph  A.  Coram,  and  Sarah 
Maria  Cummlngs  filed  their  petition  in  the 
district  court  of  Sllvw  Bow  county,  in  the 
matter  of  the  estate  of  Andrew  J.  Davis, 
deceased,  which  had  for  some  years  been 
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pending  for  settlement  In  said  conrt,  asking 
that  $100,000  in  money  and  100  shares  of 
bank  stock,  then  in  the  hands  of  John  H. 
Leyson,  administrator,  be  distributed  to  the 
]>er8on8  Interested  in  said  estate,  in  shares 
in  proportion  to  their  respective  interests. 
The  said  Andrew  J.  Davis  died  testate  In 
Silver  Bow  county  on  March  11,  1890.  len- 
der the  terms  of  his  will,  John  A.  Davis,  a 
brother,  was  made  sole  legatee,  after  the 
payment  of  several  small  legacies  specifically 
provided  for.  When  the  will  was  presented 
for  probate,  certain  of  the  next  of  kin  In- 
terposed contests.  These  contests  were 
pending  until  March  27,  1896;  John  A.  Da- 
vIb,  the  proponent  of  the  will,  having  in  the 
meantime  died,  and  John  E.  Davis,  his  son. 
having  been  appointed  his  administrator.  On 
the  latter  date,  by  compromise  agreements, 
to  which,  it  seems,  all  the  next  of  kin  claim- 
ing an  interest  In  the  estate,  except  those 
hereafter  mentioned,  or  their  assignees  or 
representatives,  were  parties,  these  contests 
were  settled,  and  by  a  decree  of  that  date 
the  will  was  admitted  to  probate.  The  de- 
cree also  determined  the  respective  shares  to 
which,  nnder  the  agreements,  the  estate  of 
John  A  Davis,  the  residuary  legatee,  and 
each  of  the  contestants,  were  entitled.  Jobn 
H.  Leyson  was  then  appointed  administrator 
with  the  will  annexed,  the  administrator  of 
John  A.  Davis  having  been  permitted  by  an 
order  of  court  to  effect  the  compromise  on 
behalf  of  the  estate  of  his  father.  Thereaft- 
er still  another  contest  was  instituted  by 
other  next  of  kin  of  Andrew  J.  Davis.  Aft- 
er pending  for  some  time  this  contest  was 
also  settled  by  compromise  agreements,  the 
respective  shares  of  the  various  claimants 
being  declared  or  decreed  as  follows,  subject 
to  the  payment  of  the  specific  legacies  pro- 
vided for  In  the  will:  That  John  E.  Davis, 
as  administrator  of  the  estate  of  John  A. 
Davis,  deceased,  was  entitled  to  have  and 
receive  *<><>/iion  of  the  estate  in  kind:  that 
Uenry  A.  Root,  Sarah  Maria  Cummlnps.  Mnrj- 
L.  Dunbar,  Elizabeth  S.  Ladd,  and  Ellen  S. 
Cornue  were  entitled  to  "Viioo;  that  Har- 
riet R.  Sheffield  and  Henry  A.  Davis  were 
entitled  to  «Viioo;  that  Elizabeth  S.  Bow- 
doln,  Calvin  P.  Davis,  and  Harriet  Wood 
were  each  severally  entitled  to  have  »o/iioo; 
that  Ellzat>eth  A.  Smith  was  entitled  to  have 
*'/itoo;  and  that  Andrew  J.  Davis  and 
Charles  H.  Palmer,  as  trustees,  appointed  by 
a  compromise  agreement  dated  April  28,  ISiKS. 
were  entitled  to  have  «»i/ji«o  of  said  estate' 
In  kind,  to  be  held  and  disposed  of  by  them 
pursuant  to  the  provisions  of  the  trust  cre- 
ated by  that  agreement.  It  Is  not  necessary 
to  state  here  what  are  the  specific  provi- 
sions of  that  ai,a-eeinent.  The  petition  sets 
forth  with  particularity  all  these  proceedings. 
It  further  alleges  that  more  than  12  months 
have  elapsed  since  the  publication  of  the  no- 
tice to  creditors  as  provided  by  law;  that 
there  are  now  In  the  hands  of  the  adminis- 
trator about  $llo,000  iu  money,  besides  said 
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•cntlon.  At  the  nme  time  It  Is  clearly  the 
.policy  of  the  title  relating  to  probate  practice 
«nd  proceedings  that  all  dilatory  proceedings 
-•hould  be  curtailed  as  far  as  possible.  Under 
Che  rule  above  stated,  we  think  a  motion  for 
■a.  new  trial  was  proper  In  the  present  case, 
tot  a  trial  was  had  upon  supposed  Issues  made 
up  by  formal  pleadings. 

It  Is  said  by  counsel  that  there  was  In  fact 
no  Issue  made  up  by  the  pleadings  which  the 
«ourt  could  try  upon  an  application  of  -this 
kind,  because  all  the  material  facts  were  ad- 
mitted. If  this  be  true.  It  is  a  sufficient  rea- 
son why  the  order  should  be  affirmed  upon  the 
bearing,  but  no  reason  why  an  appeal  from 
the  order  should  be  dismissed.  The  section 
of  the  statute  under  which  the  proceeding  was 
ttrought  contemplates  cases  In  which  impor- 
tant Issues  may  be  made,  and  upon  which  the 
«0Drt  Is  required  to  make  findings  of  fact 
upon  the  preponderance  of  the  evidence. 
Whether  such  Issues  were  In  fact  made  in 
the  present  case,  and  the  appellants  pursued 
the  proper  course  to  have  them  re-examined 
on  this  motion  for  a  new  trial.  Is  a  considera- 
tion which  goes  to  the  merits  of  the  contro- 
versy, and  not  to  the  right  to  the  particular 
remedy  sought  to  be  applied.  In  cases  where 
a.  motion  for  a  new  trial  may  be  made,  an 
Appeal  lies  from  an  order  denying  It,  though 
the  record  on  appeal  contains  no  statement 
or  bill  of  exceptions,  properly  settled,  upon 
which  It  is  predicated.  In  such  cases  the  ap- 
:Peal  will  not  be  dismissed  on  motion  because 
the  proper  procedure  has  not  been  observed. 
Beach  t.  Cattle  Co.,  21  Mont  9,  52  Fac.  6€0; 
In  re  Rellly'B  Eistate,  2e  Mont  — ,  67  Pac. 
1121.  The  proper  motion  In  such  a  case  is  for 
-an  affirmance  of  the  order.  So,  if  the  case  be- 
longs to  a  class  In  which  a  motion  toe  a  new 
trial  may  be  a  prop»  remedy,  the  question 
whether  there  were  material  Issues  of  fact 
tried  by  the  court  below,  which  could  be  re- 
examined on  a  motion  for  a  new  trial,  will 
not  be  determined  on  a  motion  to  dismiss  the 
■appeal,  but  will  be  considered  as  affecting 
.the  merits  of  the  motion  for  a  new  trlaL 

As  to  the  right  of  appeal  from  the  order 
there  can  be  no  controversy.  This  is  granted 
vnder  subdivision  2  of  section  1722.  This  pro- 
-vision  applies  to  matters  in  probate  proceed- 
ings as  well  as  to  ordinary  civil  cases.  In  re 
Tuohy's  Estate,  23  Mont  306,  58  Pac.  722;  In 
re  Bouquier's  Estate,  88  Cal.  302,  26  Fac.  178, 
832. 

The  motions  are  therefore  denied.    Denied. 

PIGOTT  and  MILBURN,  JJ.,  concur. 


STATE  V.  McDonald. 

(Supreme  Court  of  Montaua.    Dec.  1,  1902.) 

CRIHINAIi  LAW— IKSTRUCTIONS. 

1.  The  practice  of  the  court  In  submitting  to 
the  jury  written  instructions,  with  the  signnture 
wC  the  several  counsel  attached  to  them,  is  not 
to  be  commended. 


Appeal  from  district  court  Silver  Bow 
county;  Jno.  B.  McClernan,  Jndge. 

Oeorge  A.  McDonald  waa  convicted  of 
grand  larceny,  and  appeals.    Affirmed. 

B.  S.  Thresher  and  Ii,  J.  Hamilton,  for  ap- 
pellant   Jas.  Donovan.  Atty.  Gen.,  for  the 

State. 

MIIiBirRN,  J.  The  defendant  (appellant) 
was  convicted  in  the  district  court  of  Silver 
Bow  ooimty  of  the  crime  of  grand  larceny, 
having  been  informed  against  with  one  oth- 
er. E^m  the  order  denying  his  motion  for 
a  new  trial  and  from  the  Judgment  be  has 
appealed. 

Thirteen  assignments  of  error  are  made. 
We  have  carefully  considered  all  assign- 
ments, and  we  do  not  find  any  error  made  by 
the  court  We  add,  however,  that  the  sub- 
mitting of  written  instructions  to  the  jury 
with  the  signatures  of  the  several  counsel  at- 
tached to  them,  as  in  this  case,  is  not  to  be 
commended. 

Let  the  order  and  Judgment  appealed  from 
be  affirmed.    Affirmed. 

BRANTLY.  C.  J.,  and  PIGOTT.  J^  ctmcnr. 


LONABAUOH  v.  MORROW. 

(Supreme  Court  of  Wyoming.    Nov.  24,  1902.) 

WORK  AND   LABOR— BMPIX)TMKNT—KVIDKNCH 
-WRITTEN  AUTHORITY— PAROL  EVIDSNCB. 

1.  An  attorney  gave  to  plaintiff,  who  was  t 
sheriff,  a  writing  from  a  bank  authorising  plain- 
tiff to  gather  hi  certain  cattle  ou  which  the 
bank  had  a  morteage,  and  plaintiff  sued  the  at- 
torney for  lal>or  and  money  expended  in  gather- 
lug  in  certain  other  cattle  which  he  daimed 
defendant  at  the  time  the  writing  was  given, 
instructed  him  to  gather  for  other  ciieuta.  Btld, 
that  parol  evidence  of  such  iustmctions  was  not 
inadmissible  as  altering  the  writing,  since  the 
object  was  not  to  affect  the  writing,  but  to 
show  another  employment 

2.  Evidence  examined,  and  held  sufficient  to 
sustain  a  finding  that  defendant  employed  plain- 
tiff to  gather  in  certain  cattle. 

Error  to  district  court  Sheridan  county; 
Joseph  L.  Stotts,  Judge. 

Action  by  Frank  Morrow  against  E.  E. 
Lonabaugh.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

B.  E.  Lonabaugh,  in  pro.  per.  Appdget  & 
Mullenn,  for  defendant  In  error. 

CORN,  X  The  defendant  In  error  brought 
suit  against  plaintiff  in  error  and  the  Bank 
of  Commerce  to  recover  for  labor  and  money 
exi>ended  In  gathering  certain  cattle.  Tbe 
bank  had  a  mortgage  on  cattle  belonging  to 
Wallace  Bros.,  and  employed  plaintiff  in  er- 
ror, an  attorney  at  law,  to  foreclose  it  The 
latter  employed  defendant  in  error.  Morrow, 
who  was  at  that  time  sheriff  of  Sheridan 
county,  to  gather  the  cattle  descrilied  in  the 
mortgage,  and  handed  to  him  a  paper,  ex- 
ecuted by  the  bank,  appointing  him  their 
agent  for  the  nurpose,  uid /-describing  the 
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cattle  by  tbdr  touida.  Lonabaugb  also  band- 
ed to  Morrow  two  executions  In  t&yor  of 
otber  clients  of  bis  against  tbe  mortgagors, 
and,  as  Morrow  testifies,  instructed  bim  also 
to  gather  certain  other  cattle  branded  7X. 
Lonabaugb  denies  giving  tbe  last-mentioned 
Instructions,  and  says  that  bis  purpose  In 
banding  tbe  executions  to  Morrow  was  to 
have  tbem  levied  on  tbe  mortgaged  cattle 
subject  to  the  mortgage,  tbelr  value  being 
very  much  greater  than  tbe  claim  of  tbe 
bank.  Tbe  bank,  tbrougb  Lonabaugb,  gave 
Morrow  $25  to  apply  on  bis  expenses,  and 
Lonabaugh  gave  bim  |20  additional  for  the 
same  purpose.  Morrow  brought  In  94  bead, 
bat  only  6  of  them  were  covered  by  tbe 
mortgage,  the  remainder  being  7X  cattle. 
Plaintlir  is  error  examined  the  records,  and 
found  that  the  latter  were  not  subject  to  his 
executions,  and  they  were  returned  to  their 
range  and  turned  out.  Tbe  court  found  in 
favor  of  tbe  bank,  but  gave  Judgment  against 
Lonabaugb  in  favor  of  Morrow  for  the 
amount  of  bis  account  less  tbe  proper  credits. 
Plaintiff  in  error  contends  that.  Morrow's 
Instructions  from  the  bank  being  In  writing, 
it  was  error  to  admit  evidence  to  show  addi- 
tional Instructions  given  by  himself,  and  cites 
authorities  to  the  principle  that  parol  evi- 
dence is  not  admissible  to  vary  the  terms  of  a 
written  instrument.  The  authorities  are  not 
applicable  to  the  facts  of  this  case.  Even  If 
the  bauk  Itself,  after  giving  to  Its  agent  writ- 
ten authority  and  Instructions  to  perform  cer- 
tain acts,  bad  found  It  desirable  or  convenient 
to  add  oral  authority  and  Instructions  to  per- 
form other  acts  not  covered  by  the  writing, 
there  is  no  reason  why  it  might  not  do  so, 
anb  no  reason  why  such  authority  and  in- 
structions might  not  be  established  by  parol 
evld'^nce.  Such  evidence  would  no',  tefid  to 
vary  the  terms  of  tbe  written  authority,  but 
only  to  prove  authority  for  another  object 
In  Stcry  on  Agency  It  Is  said  that:  "Al- 
though, in  general,  the  maxim  Is  true  that, 
where  an  express  power  Is  conferred  by  writ- 
ing, it  cannot  be  enlarged  by  parol  evidence, 
yet  tbe  maxim  is  applicable  only  to  cases 
where  the  whole  antiiorlty  grows  solely  out 
of  the  writing,  and  the  parol  evidence  ap- 
plies to  the  same  subject-matter  at  tbe  same 
point  of  time,  and  therefore,  in  effect,  seeks 
to  contradict  or  vary  or  control  tbe  effect  of 
the  writing.  When  parol  evidence  seeks  to 
establish  a  subsequent  enlargement  of  the 
original  authority,  or  to  give  an  authority 
for  another  object,  or  where  the  express  pow- 
er Is  Ingrafted  on  an  existing  agency,  affect- 
ing It  only  sub  modo  to  a  limited  extent, 
the  maxim  loses  Its  force  and  application." 
Story.  Ag.  i  TU.  Mechem,  Ag.  §  3Ul;  In- 
surance Co.  V.  Wilcox,  57  111.  180.  But  in 
this  case  it  was  not  sought  by  the  parol  evi- 
dence to  establish  an  enlargement  of  tbe 
original  authority,  or  to  establish  that  tbe 
bank  had  given  authority  for  another  object, 
but  the  purpose  of  the  evidence  was  to  show 
that  tbe  plaintiff  in  error  had  also  employed 


>Ion-ow  as  his  agent  to  perform  work  for 
hiui  entirely  separate  and  distinct  from  that 
undertaken  by  Morrow  for  the  bank.  It  i» 
too  plain  for  argument  that  this  did  not  In- 
volve any  change  of  the  terms  of  the  written 
instrument,  or  affect  tbe  written  Instructions 
in  any  way  whatever.  It  was  a  new  employ- 
ment by  a  different  principal.  It  Is  also  ap- 
parent that,  being  a  separate  employment. 
It  makes  no  difference  whether  the  oral  In- 
structions from  Lonabaugb  were  given  to 
Morrow  at  tbe  same  time  be  handed  him  tbe 
writing  from  tbe  bank,  or  before  or  after- 
wards. We  think  tbe  court  committM  no 
error  in  admitting  the  parol  evidence. 

It  is  also  contended  that  the  findings  of 
the  court  are  not  sustained  by  the  evidence. 
The  controversy  seems  to  have  arisen  out 
of  a  mlsunderstandbig  between  Morrow  and 
Lonabaugb.  The  former  testifies  positively 
that  the  latter  Instructed  him  to  gather  the 
7X  cattle,  and  the  latter  testifies  as  posi- 
tively that  he  did  not  But  Morrow  also  tes- 
tifies that  when  Lonabaugh  requested  bln» 
to  act  as  agent  for  the  bank  In  gathering 
the  mortgaged  cattle,  he  refused  to  go,  say- 
ing that  be  did  not  want  to  do  any  business 
for  tbe  cashier  of  that  bank.  Lonabaugb 
replied  that  he  would  compel  him  to  go  by 
issuing  executions  upon  some  judgments  be 
bad  against  tbe  mortgagors;  that  be  then 
consented  to  go,  preferring  to  act  as  agent 
instead  of  officially  as  sheriff;  that  Lona- 
baugb did  baud  him  the  executions,  and  also 
gave  bim  $20  in  addition  to  tbe  $25  given  him 
by  tbe  bank  to  pay  expenses.  These  facta, 
are  not  denied  by  plaintiff  in  error,  and  they 
strongly  Indicate  that  at  that  time  be  under^ 
stood  that  Morrow  was  starting  out  not  only 
as  agent  for  the  bank,  but  as  his  own  agent 
also.  He  states  that  his  purpose  in  Handing 
the  executions  to  Morrow  was  to  have  them 
levied  on  the  equity  In  the  mortgaged  cattle 
over  and  above  the  amount  due  the  bank. 
But  as  It  Is  reasonable  to  presume  that  tbe 
bank  was  to  pay  the  expense  of  gathering 
the  mortgaged  cattle,  and  there  Is  no  evi- 
dence to  the  contrary,  this  does  not  explain 
the  advancement  of  money  by  plaintiff  In  er- 
ror out  of  his  own  pocket  to  assist  In  de- 
fraying Sorrow's  expenses.  Indeed,  he  does- 
not  seem  to  be  able  to  deny  that  he  may. 
have  given  Morrow  to  understand  that  he- 
was  to  gather  other  cattle.  When  asked  oik 
cross-examination,  "Did  he  understand,  by 
anything  that  you  said  to  him,  that  tfe  shonlA 
gather  anything  except  what  was  in  the  chat- 
tel  mortgage?"  he  replied:  "I  don't  know  as 
to  that.  We  talked  the  matter  over  In  my 
office  several  times,  and  arranged  tbe  pre- 
liminary matters,  and  arranged  about  bis 
going  up  there.  I  don't  know  what  was  said 
to  him  at  that  time  as  to  what  cattle  he  was 
to  get"  But  he  adheres  to  the  statement 
that  he  never  thought  of  giving  Morrow  au- 
thority to  gather  any  cattle  other  than  those 
described  In  tbe  mortgage.  Their  recollee^ 
tlon  evidently  differed  as  to  the  ponv^rsattoof. 
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foreclosed,  covered.  In  addition  to  other 
lands,  a  tract  of  160  acres  found  to  be  the 
homestead  of  the  mortgagors,  George  and 
Marie  T.  Tschlrgl.  The  mortgage  was  given 
by  them  to  E.  A.  Whitney  to  secure  the  pay- 
ment of  a  note  made  payable  to  him.  He 
testified  that  at  the  time  of  the  execution  of 
the  mortgage  he  had  no  interest  in  It  nor  in 
the  debt,  but  that  the  debt  secured  belonged 
to  the  bank,  and  the  note  and  mortgage  were 
made  to  him  for  the  benefit  of  the  bank.  It 
was,  as  be  testified,  the  result  of  an  Indebted- 
ness previously  due  to  him  that  he  had  turn- 
ed over  to  the  bank.  Subsequently  he  in- 
dorsed the  note  to  the  bank.  He  testified 
that  when  the  note  and  mortgage  were  made 
he  was  merely  actlug  for  the  bank.  The 
court  found  that  the  mortgage  was  given  to 
Whitney  ns  trustee  for  the  bank.  The  ac- 
knowledgment of  the  mortgage  was  taken 
before  and  certified  by  a  notary  public,  who 
was  at  the  time  the  cashier  of  the  bank,  and 
one  of  its  stockholders.  Upon  the  ground 
that  the  mortgage  was  acknowledged  before 
a  party  interested  therein  and  in  the  debt 
secured  thereby,  it  was  held  void,  as  to  the 
homestead,  to  the  extent  of  $1,500  and  home- 
stead Interest  Our  statute  provides  that  ev- 
ery sale,  mortgage,  disposal,  or  incumbrance 
of  a  homestead  shall  be  "absolutely  void" 
unless  the  wife  of  the  owner  or  occupant.  If 
he  have  any,  shall,  separate  and  apart  from 
her  said  husband,  freely  and  voluntarily  sign 
and  acknowledge  the  insti'ument  of  writing 
conveying,  mortgaging,  disposing  of,  or  in- 
cumbering such  homestead,  and  the  officer 
taking  her  acknowlcdgment'shall  fully  ap- 
prise her  of  her  right  and  the  effect  of  sign- 
ing and  acknowledging  such  Instrument.  It 
is  provided,  further,  that  no  deed  or  other  In- 
strument shall  be  construed  as  releasing  the 
right  of  homestead  unless  the  same  shall 
contain  a  clatise  expressly  releasing  or  waiv- 
ing such  right;  and  in'  such  case  the  certifi- 
cate of  acknowledgment  shall  contain  a 
clause  substantially  as  follows:  "Including 
the  release  and  waiver. of  the  right  of  home- 
stead," or  other  words  which  will  expressly 
show  that  the  parties  executing  the  deed  or 
other  instrument  intended  to  release  such 
right;  and  that  no  release  or  waiver  of  the 
right  of  homestead  by  the  husband  shall 
bind  the  wife  unless  she  join  in  such  release 
or  waiver.  Rev.  St.  §  2770.  See,  also,  sec- 
tion 2776.  The  provisions  of  the  statute 
make  the  proposition  too  clear  to  require 
discussion  that  an  acknowledgment  taken  as 
required  by  the  statute  was  an  essential  ele- 
ment to  render  the  mortgage  in  question  ef- 
fectual and  valid  as  a  release  or  waiver  of 
the  homestead  right  Association  v.  Menscb, 
196  111.  5.54,  63  X.  E.  1(M9;  Gage  v.  Wheeler, 
129  111.  197,  21  N.  E.  1075.  And  it  follows 
that  should  it  be  held  that  the  acknowledg- 
ment was  taken  and  certified  to  by  an  offi- 
cer at  the  time  and  in  that  Instance  dis- 
qualified and  Incompetent  to  act,  then  the 
district  court  correctly  adjudged  the  mort- 


gage void  as  atTectlng  the  homestead  inter- 
est The  authority  of  a  party  interested  in 
a  conveyance  to  act  officially  in  taking  tb« 
acknowledgment  of  the  execution  thereof  has 
oeen  the  subject  of  frequent  Judicial  deter- 
mination; and  the  general  rule,  sustained 
by  the  great  weight  of  authority.  Is  that  an 
acknowledgment  taken  before  one  who  Is  a 
party  to  the  conveyance,  or  is  Interested 
therein,  is  void.  Association  v.  Mensch,  196 
111.  554.  63  N.  E.  1049;  Kothe  v.  Krag-Reyn- 
olds  Co.  (Ind.  App.)  50  X.  E.  591:  Horbacb 
V.  Tyrrell,  48  Neb.  514,  67  N.  W.  485,  489. 
37  L.  R.  A.  434;  Withers  v.  Balrd,  7  Watts, 
227,  32  Am.  Dec.  754;  Brown  v.  Moore,  38 
Tex.  648;  Davis  v.  Beazley,  75  Va.  491; 
Groesbeck  v.  Seeley,  13  Mich.  329;  Miles  v. 
Kelley,  16  Tex.  Civ.  App.  147,  40  S.  W.  599; 
1  Devi.  Deeds  (2d  Ed.)  {  467;  1  Cycl.  Law 
&  Proc.  653,  and  cases  cited;  1  E2nc.  Law  (2d 
Ed.)  493,  and  cases  cited.  In  the  (cyclopedia 
of  Law  and  Procedure  it  Is  said:  "Because 
of  the  probative  force  accorded  to  the  certifi- 
cate, as  well  as  the  usually  important  conse- 
quences of  the  instrument  itself,  public  poli- 
cy forbids  that  the  act  of  taking  and  certify- 
ing the  acknowledgment  should  be  exerdsod 
by  a  person  financially  or  beneficially  inter- 
ested in  the  transaction."  Our  attention  has 
been  directed  to  the  fact  that  in  one  case, 
at  least,  where  the  mle  above  stated  Is  laid 
down,  there  was  a  statute  expressly  declar- 
ing interest  of  the  officer  a  disqualification; 
but  it  is  to  be  observed  that  in  that  case 
the  general  question  was  elaborately  dis- 
cussed, and  the  conclusion  reached  that  in- 
dependent of  the  statute,  the  disqualification 
on  account  of  interest  existed  on  grounds 
of  public  policy.  Kothe  v.  Krag-Reynolds 
Co.,  supra.  It  is  true  that  the  same  reasons 
have  not  always  been  assigned  as  the  ground 
or  foundation  for  the  principle  that  Interest 
in  the  conveyance  constitutes  a  disqualifica- 
tion. Some  of  the  decisions  have  held  the 
act  of  taking  the  acknowledgment,  especial- 
ly of  a  married  woman,  when  the  law  re- 
quires it  to  be  taken  separate  and  apart  from 
her  husband,  to  be  Judicial,  and  the  dis- 
qualification is  declared  upon  that  theory. 
As  to  whether  the  act  is  a  Judicial  one  or 
ministerial  only,  there  appears  to  be  some 
conflict  in  the  authorities.  Other  decisions 
have  found  the  reason  for  the  rule  in  the 
conclusiveness  of  the  officer's  certfficate, 
while  still  others,  and  among  them  several 
of  the  more  recent  decisions,  and  which  seem 
to  us  to  have  entered  Into  a  deeper  consid- 
eration of  the  question,  maintained  the  mle 
upon  the  broad  ground  of  public  policy,  in 
the  absence  of  any  statutory  declaration  on 
the  subject;  and  whether  the  act  be  mbi- 
isterial  or  Judicial  is  regarded  as  Immaterial, 
or  at  least  as  unnecessary  to  a  decision  of 
the  question.  Our  statutes  do  not  expressly 
disqualify  an  officer  from  taking  an  acknowl- 
edgment in  case  he  should  be  interested  In 
the  transaction  or  the  instrnraent  nor  is  the 
certificate  of  a  notary  made  conclusive  of 
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tbe  facts  therein  contained.  The  certificate 
te,  however,  constituted  presumptive  evi- 
dence. Rev.  St  S  2602.  And  all  deeds  and 
other  conveyances  of  any  Interest  In  lands 
executed,  attested,  and  acknowledged  In  ac- 
cordance with  the  statutory  requirements, 
may  be  read  in  evidence  without,  in  the 
first  instance,  furnishing  other  or  additional 
proof  of  the  execution  thereof.  Rev.  St  { 
2739.  And  in  case  of  the  loss  of  the  instru- 
ment the  record  thereof  may  likewise  be 
read  In  evidence.  Id.  These  provisions,  to- 
gether with  those  declaring  a  conveyance 
properly  executed  and  acknowledged,  when 
recorded,  to  operate  as  constructive  notice 
thereof,  serve  to  attach  to  an  acknowledg- 
ment very  important  and  far-reaching  con- 
sequences. We  perceive  no  sufficient  reason, 
therefore,  for  going  counter  to  the  over- 
whelming weight  of  authority,  and  discard- 
ing the  general  rule  prohibiting  an  officer 
financially  or  beneficially  interested  In  a  con- 
veyance from  taking  the  required  acknowl- 
edgment of  its  execution.  Not  only  do  we 
think  the  rule  a  sound  one,  but  the  reasons 
therefor  are  peculiarly  persuasive  when  ap- 
plied to  the  case  of  an  acknowledgment  such 
as  that  required  on  the  part  of  a  wife  in  or- 
der to  release  the  homestead  right  under  the 
provisions  of  our  statutes. 

Thus  far  we  have  referred  to  the  general 
rule.  We  come  now  to  the  degree  or  charac- 
ter of  Interest  that  will  operate  to  render 
the  office:  Incompetent  to  act  as  applicable 
tr  the  facts  In  the  case  at  bar.  There  seems 
to  be  a  direct  and  somewhat  formidable  con- 
flict in  the  authorities  as  to  whether  one  who 
is  an  officer  of  a  corporation,  but  not  a  stock- 
holder, is  thereby  disqualified  to  take  the  ac- 
knowledgment of  an  instrument  to  which  the 
corporation  is  a  party,  or  in  which  It  is  in- 
terested. We  need  not  consider  that  ques- 
tion, since  in  the  case  before  us  the  notary 
waf>  not  only  an  officer,  and  one  of  the  prin- 
dpa'  officers,  of  the  bank,  but  he  was  also 
a  stockholder.  In  such  a  case  the  authorities 
present  a  much  greater  unanimity,  and,  with 
remarkably  few  exceptions,  one  who  is  a 
stockholder  as  well  as  an  officer  of  the  in- 
terested corporation  is  held  to  be  disquali- 
fied. Association  v.  Mensch.  99  111.  App.  67; 
Id.,  19C  111.  5.54,  63  N.  E.  1049;  Kothe  v. 
Krag-Reynoids  Co.  (Ind.  App.)  50  N.  EX  594; 
Dorbach  v.  Terrell,  48  Neb.  514,  97  N.  W. 
4S6,  489,  37  L.  R.  A.  434;  Wilson  v.  Griess 
(Neb.)  90  N.  W.  866;  Smith  v.  Clark,  100 
Iowa,  605,  69  N.  W.  1011;  Hayes  v.  Asso- 
ciation. 124  Ala.  663,  26  South.  527,  82  Am. 
St  Rep.  216;  1  Cycl.  Law  &  Proc.  555;  As- 
sociation V.  Groves,  96  Va.  138,  31  S.  B.  23; 
Bank  v.  Rosenthal,  99  Cal.  39,  31  Pac.  840, 
33  Pac.  732;  Bank  v.  Rivers,  36  Fla.  575, 
18  South.  850;  Miles  v.  Kelley,  16  Tex.  Civ. 
App.  147,  40  S.  W.  599.  An  excellent  and 
thorough  discussion  of  this  question  Is  to 
be  found  In  the  opinion  of  the  court  In  As- 
sociation V.  Mensch,  supra.  The  bank  had 
the  sole  beneficial  Interest  in  the  mortgage 


in  question.  Although  the  bank  was  not 
named  therein  as  grantee,  the  individual  to 
whom  it  was  given  acted  simply  for  the 
bank,  and  he  had  no  Interest  in  It  except 
as  trustee  for  the  bank.  The  paper  evi- 
dence of  the  Indebtedness  was  held  by  the 
bank,  and  It  had  the  right  to  demand  the 
indorsement  of  the  payee  therein  named  at 
any  time.  More  than  that  the  mortgagors 
understood  that  the  debt  was  due  the  bank, 
and  that  the  mortgage  was  given  to  secure 
the  bank  on  account  of  the  debt  due  to  it 
from  them  or  from  the  husband,  George 
Tschlrgi.  We  are  unable  to  escape  the  con- 
clusion that  the  notary  taking  the  .acknowl- 
edgment was  incompetent  to  do  so,  and  for 
that  reason  that  the  mortgage  is  void  as  to 
the  homestead.  The  court  committed  no  er- 
ror in  so  holding. 

In  the  second  cause  of  action  set  out  In 
the  petition  of  the  plaintiff,  the  Citizens' 
State  Bank,  it  is  alleged,  in  substance,  that 
on  November  22,  1887,  George  Tschlrgi  made 
and  delivered  to  one  D.  H.  Moon  his  promis- 
sory note  for  $7,316,  payable  on  or  before 

years  after  date,  and  that  the  said  note 

is  lost;  that,  to  secure  its  payment,  George 
Tschlrgi  and  wife  made,  executed,  and  de- 
livered their  mortgage  deed  covering  certain 
lands,  which  are  described  In  the  petition. 
The  recording  of  the  mortgage  is  alleged,  and 
also  assignments  thereof  from  said  Moon  to 
one  Kiene,  and  from  the  latter  to  Matthew 
Tschlrgi.  Thereafter,  it  is  averred,  the  orig- 
inal note  being  lost,  and  there  being  then 
due  thereon  the  sum  of  $1,291.84,  said  George 
Tschlrgi,  on  February  8,  1898,  made  and  de- 
livered to  said  Matthew  Tschlrgi 'his  certain 
promissory  note  In  renewal  of  said  indebted- 
ness for  the  said  unpaid  balance.  The  re- 
newal note  Is  set  out  in  full  In  the  petition, 
whereby  it  appears  that  it  was  made  paya- 
ble In  two  years  after  date,  with  interest 
payable  annually,  at  the  rate  of  8  per  cent 
per  annum;  and  that  It  provided  on  its 
face  that  a  failure  to  pay  any  of  the  Interest 
within  30  days  after  it  should  become  due 
should  cause  the  whole  note  to  become  due 
and  collectible  at  once  at  the  option  of  the 
holder.  It  is  recited  in  the  note  that  it 
is  given  as  a  renewal  of  part  of  the  debt 
secured  by  mortgage  to  D.  H.  Moon  and  as- 
signed to  M.  TschirgL  It  is  then  alleged 
that  the  note  had  been  indorsed  and  deliv- 
ered to  the  plaintiff  as  collateral  security 
for  a  certain  described  indebtedness  due 
from  said  Matthew  Tschlrgi,  and  that  the 
maker  had  failed  to  pay  the  interest  that 
fell  due  in  February,  1899,  in  consequence 
whereof  the  plaintiff  elected  to  declare  the 
whole  principal  sum  to  be  due,  together  with 
the  unpaid  Interest.  It  is  now  contended  on 
behalf  of  the  defendant  bank,  plaintiff  in 
error  here,  that  as  to  it  a  second  mortgagee, 
action  on  the  debt  was  barred  by  the  stat- 
ute of  limitations,  for  the  reason,  as  it  is 
argued,  that  the  first  mortgagee  could  not 
by  consenting  to  an  extension  of  the  time  of 
Digitized  by  LjOOQ  IC 


Digitized  by 


Google 


L 


Digitized  by 


Google 


732 


TO  PAOIFIO  BBPOBTBR. 


(CM. 


BUB  T.  QTJINN  et  al.    (L.  A.  839.) 
(Supreme  Court  of  OalifornU.    Nor.  19,  1902.) 

In  banc.  Opinion  In  department  affirmed, 
and  jndgment  below  reversed. 

FcHT  opinion  in  department,  see  66  Pac.  216^ 

PEB  CUBIABI.  TTpon  fnrther  consldera- 
tiOD  of  this  cause,  after  bearing  in  banc,  we 
are  satisfied  with  tbe  conclusion  reached  by 
department  1  in  Its  opinion  filed  September 
24,  1901,  and  for  the  reasons  stated  in  said 
opinion  the  order  is  reversed. 


TOWN  OF  SANTA  MONICA  t.  GUID' 
INGEK.    (L.  A.  1,07T.) 

(Supreme  Court  of  California.    Not.  20,  1902.) 

MUNICIPAL   ORDINANCES— UCSNSBS-REPBALi. 

1.  An  ordinance  providing  for  the  licensing 
of  business  for  the  purposes  of  '^regulation  and 
revenue"  is  repealed  by  Act  March  23,  1901 
(St  1901,  p.  eSS;  Pol.  Code,  I  3306),  limiting 
the  powers  of  municipalities  to  license  for  pu^ 
pose  of  regnlatioB. 

Department  1.  Appeal  from  sniterior  court, 
Los  Angeles  cotinty;  Waldo  M.  York,  Jndge. 

Action  by  the  town  of  Santa  Monica 
against  Angos  Matthew  Guidlnger.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Goodrich  &  McCutchm,  for  appellant  R. 
R.  Tanner  and  Fred  H.  Taft,  for  respondent 

PER  CURIAM.  This  is  an  appeal  from  a 
Judgment  rendered  against  the  defendant  for 
the  sum  of  $50,  claimed  to  be  due  for  license 
under  the  provisions  of  an  ordinance  of  the 
town  of  SantA  Monica  of  date  April  25,  1900, 
"for  the  licensing  of  business  carried  on  in 
the  town,  •  •  •  for  purposes  of  regula- 
tion and  revenue."  The  defendant  is  charged 
with  two  license  taxes  of  $25  each  for  the 
year  following  the  date  of  the  ordinance— 
that  being  the  annual  date  established  by 
tbe  ordinance— "for  each  person  acting  as 
agent  or  solicitor  for  any  laundry  whose 
plant  or  works  are  located  without  the  cor- 
porate limits  of  the  town."  The  arguments 
of  counsel  are  addressed  wholly  to  the  orig- 
inal validity  of  tbe  ordinance,  but  under  the 
view  we  take  of  the  case  this  need  not  be 
considered.  From  the  title  ot  the  ordinancek 
the  absence  of  regulatory  inroTlslmis,  tbe 
amounts  of  the  several  taxes  imposed,  and 
the  nature  of  the  particular  subject  of  taxa- 
tion involved  here,  it  is  clear  that  the  license 
tax  in  question  was  Imposed  for  the  punwse 
of  raising  revenue.  Tbe  case  is  therefore 
substantially  similar  to  that  of  City  of  So- 
nera ▼.  Curtin  (Sac.  969)  70  Pac.  674,  Just 
decided,  and  it  must,  therefore,  be  held,  on 
the  authority  of  the  decision  In  that  case, 
that  the  license  tax  in  question  was  repealed, 
and  the  right  of  action  therefor  extinguished, 
by  section  33G6  of  the  Political  Code  (added 


thereto  by  the  act  of  March  23,  1901,  St  1001, 
p.  635). 

The  judgment  appealed  from  is  therefore 
reversed,  and  the  action  dismissed. 


BALDWIN  T.  NAPA  &  S.  WINE  CO.    (S.  F. 

2,326.) 
(Supreme  Q>art  of  California.    Nov.  19,  1902.) 

ATTACHMENT— WRIT— STATEMENT  OP  INDEBT- 
BDNESS-APFIDAVIT— STATUTES  —  INSTRUC- 
TION-^OINOER  OF  ACTIONS-COIIPI4AINT. 

1.  Code  Civ.  Proc.  i  53S,  authorizes  issuance 
•f  an  attachment  on  affidavit  showing  that  de- 
fendant is  "indebted"  to  plaintifr  on  a  contract 
for  the  payment  of  money,  "specifying  the 
amount  or  the  indebteduess";  and  section  540 
provides  that  tbe  writ  issued  shall  direct  tbe 
sheriff  to  attach  sp  much  ef  defendant's  prop- 
erty "as  may  be  sufficient  to  satisfy  plaintiffs 
demand."  Held,  that  the  term  "demand,"  as 
so  used,  referred  to  the  amount  stated  in  the 
affidavit  in  which  defendant  was  "Indebted," 
and  hence,  where  the  affidavit  charged  an  in- 
debtedness of  $5,000,  it  was  error  to  issue  an 
attachment  for  an  amount  exceeding  that  sum, 
stated  in  the  complaint  as  the  amount  plaintiff 
was  entitled  to  rooovrr,  wliicb  included  dam- 
ages on  another  cause  of  action,  on  which 
plaintiff  was  not  entitled  to  an  attachment 

2.  Code  Civ.  Proc.  {  427,  authorizes  plaintiff 
to  unite  in  his  complaint  several  causes  »t  ac- 
tion  arising  out  of  contract,   but  section   537 

f)rovides  that  a  writ  of  attachment' can  only  be 
Bsued  in  an  action  on  contract  for  the  direct 
payment  of  money,  and  section  540  declares 
that  the  writ  shall  dh-ect  the  sheriff  to  attach 
so  much  of  defendant's  property  as  shall  be 
sufficient  to  satisfy  plaintiff's  demand  in  con- 
formity with  the  complaint  which  section  537 
requires  to  be  issued  on  an  affidavit  stating  the 
amount  in  which  defendant  is  indebted  to  plain- 
tiff. Held  that,  where  a  complaint  joins  two 
causes  of  action  on  contract,  and  plaintiff  is  en- 
titled to  an  attachment  only  on  one  of  them, 
the  term  "demand  in  conformity  with  the  com- 
plaint," as  used  in  section  540,  should  be  con- 
strued as  limited  to  the  cause  of  action  for 
which  an  attachment  is  authorized. 

Department  1.  Appe^il  from  superior  court 
city  and  county  of  San  Francisco;  Wm.  R. 
Daingerfleld,  Judge. 

Action  by  Charles  A.  Baldwin  against  tbe 
Napa  &  Sonoma  Wine  Company.  From  an 
order  dissolving  a  writ  of  attachment,  plain- 
tiff appeala    Affirmed. 

Harold  Wheeler,  for  appelhint  M.  B.  Kel- 
logg, for  respondent 

HARRISON,  3.  Appeal  from  an  order  dN- 
•olvlng  a  writ  of  attachment  The  plaintilT 
brought  this  action  against  the  defendant  for 
the  breach  of  a  contract  made  by  it  with  the 
plaintiff  for  the  purchase  of  certain  wines. 
The  contract  is  set  forth  in  the  complaint, 
and  certain  breaches  thereof  on  the  part  of 
the  defendant  are  alleged  by  the  plaintiff,  by 
reason  ot  which  he  claims  to  have  sustained 
damage  to  the  amount  of  $8,782.  The  con- 
tract was  entered  into  March  20,  1898,  and 
provided  that  the  defendant  would  take  and 
pay  for  the  wines  of  1893,  amounting  to  8,500 
gallons,  prior  to  January  1,  1809,  and  of  the 
wines  of  the  three  succeeding  years  would 
take  17.500  gallons  each  year  before  S^tem- 
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ber  iBt,  In  car-load  lots,  one  at  a  time:  that 
prior  to  April  1,  1809,  it  would  examine  the 
wines  of  1897,  and,  if  found  to  be  equal  in 
quality  to  previous  ylntages.  would  accept 
tbem  at  the  same  price  as  the  wines  for  the 
previous  years;  that  it  would  '*pnsh"  tlie 
wines,  and  would  sell  1,000  cases  the  first 
year,  and  500  more  the  next  year  after  the 
date  of  the  contract  As  breaches  of  this  con- 
tract the  plaintift  alleges  that  the  defendant 
has  failed  and  refused  to  take  or  pay  for 
3.897  gallons  of  the  wines  of  1893,  and  tor 
17,077  gallons  of  the  35,000  gallons  that  were 
to  be  taken  and  paid  for  prior  to  September 
1,  1899,  and  that  by  reason  thereof  "there  re- 
mains due  to  this  plahitlff  and  owing  and  un- 
paid by  defendant  the  sum  of  $5,782,  in 
which  sum  {dalntiff  has  suffered  damages  by 
reason  of  said  defendant's  neglect  and  refus- 
al to  pay  the  same";  that  the  defendant  has 
refused  to  accept  the  wines  of  1897,  although 
it  had  examined  them,  and  found  them  equal 
to  previous  vintages;  that  it  has  neglected 
and  refused  to  "push"  the  wines,  as  provided 
in  the  contract,  or  to  sell  the  number  of  cases 
of  wine  which  it  had  agreed  to  sell;  and  that 
by  reason  of  these  defaults  and  breaches  of 
the  contract  the  plaintifT  has  sustained  dam- 
ages in  the  sum  of  $3,000.  The  plaintiff  there- 
opon  prayed  for  Judgment  against  the  defend- 
ant for  the  sum  of  $8,782. 

Ai  the  commencement  of  the  action  the 
plaintiff  presented  to  the  dr^-k  an  affidavit  by 
blm.  stating  that  the  defendant  in  the  action 
"la  bidebted  to  him  in  the  sum  of  $5,0^0  over 
and  ahove  all  lersl  set-of^  and  counterclaims 
upon  an  express  contract  for  the  direct  pay- 
ment of  mMiey,"  an5  thereupon  the  clerk  is- 
sued a  writ  of  attadmient  directed  to  th«r 
sberilf  of  the  city  and  county  of  San  Fran- 
cisco, reotthig  therein  that  the  action  had 
been  commence  by  the  plaintiff  to*  recover 
from  tlic  defendant  the  sum  of  $8,782,  and 
comnjp.nding  him  to  attach  and  safely  keep 
so  much  properts  of  the  defendant  "as  may 
be  suffiden*^  to  satisfy  the  said  plr.intlh's  de- 
mand as  above  mentioned  "  Thereafter  the 
defendant  moved  the  court  to  dissolve  the 
said  writ  of  attachment  upon  the  ground  that 
the  same  had  been  improperly  issued,  setting 
forth  in  Its  motion  the  particular  grounds  up- 
on which  it  was  based.  The  superior  court 
granted  the  motion,  and  the  plaintiff  has  ap- 
pealed from  that  order. 

Section  537  of  the  Code  of  Civil  Procedure 
authorizes  the  issuance  of  a  writ  of  attach- 
ment "in  an  action  upon  a  contract  for  the 
direct  payment  of  money,"  but  by  section  538, 
before  the  clerk  can  Issue  the  writ,  there 
must  be  presented  to  him  an  affidavit  on  be- 
half of  the  plaintiff  showing  that  the  defend- 
ant Is  "indebted"  to  him  upon  such  a  con- 
trnct,  and  also  "specifying  the  amount  of  such 
Indebtedness."  By  section  540  the  writ  which 
Is  thereupon  issued  must  direct  the  sheriff  to 
attach  and  safely  keep  so  much  of  the  de- 
fendant's proper^  "as  may  be  sufficient  to 
satisfy    the    plaintiff's   demand."    The    "de- 


mand" wlilcb  it  here  referred  to  Is  that  which 
is  stated  in  the  affidavit  upon  which  the 
writ  is  sought,  and  not  the  amount  for  which 
the  plainUff  has  asked  in  his  complaint  for 
Judgment  against  the  defendant  The  basis 
for  the  writ  is  the  affidavit  and  the  clerk 
must  look  to  that  alone  for  the  purpose  of 
determining  the  amount  for  which  the  sheriff 
is  to  levy  under  the  vrrit  as  well  as  the 
amount  for  which  an  undertaking  is  to  be 
given.  The  plaintiff  may  file  an  unverified 
complaint  In  which  judgment  is  sought  against 
the  defendant  in  a  larger  amount  than  he 
would  be  willing  to  support  by  his  oath,  but 
be  is  entitled  to  a  writ  of  attachment  for 
only  the  amount  for  which  he  can  "specify" 
In  an  affidavit  that  the  defendant  is  "Indebt- 
ed" to  him.  Section  427,  Code  Civ.  Proc.,  au- 
thorizes a  plaintiff  to.  unite  in  his  complaint 
several  causes  of  action,  where  they  all  arise 
out  of  contracts;  and  under  this  section  he 
may  imite  with  a  cause  of  action  upon  a  con- 
tract for  the  direct  payment  of  money  an- 
other cause  of  action  arising  out  of  contract, 
wherein  the  damages  for  its  breach  are  un- 
liquidated, and  for  which  he  is  not  entitled 
to  a<writ  of  attachment  Hathaway  v.  Davis, 
33  Cal.  161.  He  may  also  unite  hi  his  com- 
plaint several  causes  of  action  upon  contracts 
for  the  direct  payment  of  money,  one  of 
which  may  be  secured  by  a  pledge  of  per- 
sonal preoerty,  while  the  others  are  unse- 
cured. In  either  of  these  cases,  if  he  would 
have  a  writ  of  attachment  upon  the  cause  of 
action  for  which  it  is  authorized  by  section 
537,  the  amount  for  which  he  could  make  the 
affidavit  required  by  section  538  would  be  the 
amount  for  which  the  writ  should  issue  and 
which  should  be  stated  therein.  The  provi- 
sion of  section  540,  that  the  amount  of  this 
"demand"  must  be  stated  "In  conformity  with 
the  complaint"  is  to  t>e  construed  as  limited 
to  a  complaint  upon  a  cause  of  action  for 
which  a  writ  of  attachment  is  authorized. 
The  section  does  not  declare  that  the  amount 
of  the  demand  shall  be  the  same  as  the 
amount  claimed  by  the  plaintiff  in  the  prayo- 
of  his  complaint  and  by  holding  that  the 
demand  stated  hi  the  writ  must  be  in  con- 
formity with  the  complaint  so  far  as  Its  alle- 
gations authorize  a  writ  of  attachment  full 
effect  is  given  to  all  of  the  provisions  in  the 
several  sections  upon  this  subject  In  De 
Leouis  V.  Etchepare,  120  CaL  407,  52  Pac. 
718,  it  was  held  that  the  amount  stated  in 
the  writ  might  be  "to  conformity  with"  the 
complaint  without  being  the  identical  sum 
claimed  by  the  plaintiff,  provided  It  did  not 
exceed  that  sum.  The  reasonableness  and 
propriety  of  this  construction  of  the  section 
is  well  Illustrated  in  the  present  case.  The 
contract  upon  which  the  action  is  brought 
contains  obligations  on  the  part  of  the  de- 
fendant other  than  for  the  direct  payment 
of  money,  for  the  breach  of  which  the  plato- 
tiff  claims  to  have  sustained  damoge  in  the 
amount  of  $3,000.  The  damages  thus  claim- 
ed are  unliquidated,  and  do  not 
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RenlBon  &  Felte.  for  appellant  Tlrey  L. 
Ford,  Atty.  Geu.,  and  A.  A.  Moore,  Jr.,  Dep. 
Atty.  Gen.,  for  tbe  FeopI& 

CHIPMAN,  O.  Defendant  l8  informed 
against  for  the  crime  of  burglilry.  Upon 
arraignment  he  pleaded  guilty.  Judgment 
of  conTlctlon  was  entered,  from  which  this 
appeal  is  prosecuted.  The  information  reads 
as  follows:  "The  said  David  Miller  on  or 
about  the  twenty-fourth  day  of  November,  A. 
D.  1901.  *  •  *  did  then  and  there  fel- 
oniously," etc.  The  information  was  pre- 
sented and  filed  on  November  26,  1001.  It 
appears  from  the  transcript  that:  "The  de- 
fendant being  present  in  court  and  appear- 
ing for  arraignment,  the  arraignment  was 
then  made  by  the  clerk,  under  direction  of 
the  court,  by  the  clerk's  reading  to  the  de- 
fendant the  said  information,  with  the  in- 
dorsement thereon,  and  by  delivering  to  him 
a  cbpy  thereof.  •  •  •  The  defendant 
was  then  asked  by  the  court  if  he  had  se- 
cured the  aid  of  counsd,  and  of  his  right 
to  be  represented  by  counsel,  to  which  de- 
fendant replied  that  he  had  not  secured,  nor 
did  he  desire,  the  aid  of  counsel,  but  that 
he  waived  time  to  plead  to  the  information, 
and  thereupon,  in  response  to  the  court, 
pleaded  that  he  is  guilty  of  the  offense  char- 
ged against  him.  Defendant  further  stated 
that  he  waived  time  for  sentence,  and  asked 
that  Judgment  be  pronounced  against  him 
forthwith."  It  then  appears  that  defend- 
ant was  sworn,  and,  on  being  interrogated 
by  the  court,  testified  that  the  offense  charged 
against  him  was  committed  at  the  hour  of 
11  o'clock  p.  m.,  "from  which  evidence  the 
court  determined  that  the  defendant  Is 
guilty  of  burglary  In  the  first  degree,  in  that 
the  offense  was  committed  in  the  nighttime." 
It  then  appears  that'  defendant  came  into 
court  with  the  district  attorney,  and  "was 
duly  informed  by  the  court  of  the  nature 
of  the  information  filed  on  November  26, 
1901,  charging  him  with  the  crime  of  bur- 
glary (a  felony)  committed  on  the  24th  day 
of  November,  A.  D.  1901,  of  his  arraignment, 
and  plea  of  guilty  •  •  •  entered  on  the 
26th  day  of  November,  1901.  The  defendant 
waived  time  for  Judgment,  whereupon  the 
court,  from  the  evidence  offered,  determined 
the  offense  of  which  defendant  was  guilty  to 
be  burglary  of  the  first  degree.  The  de- 
fendant was  then  asked  If  he  had  any  legal 
cause  to  show  why  Judgment  should  not  be 
pronounced  against  him,  to  which  he  re- 
plied that  he  had  none,  and  thereupon  Judg- 
ment followed." 

1.  It  is  contended  that  the  Information  is 
insufllclent,  in  that  it  does  not  state  the  pre- 
cise time  at  which  the  offense  was  commit- 
ted, nor  that  It  was  committed  before  the 
filini;  of  the  information;  citing  People  v. 
Lafuente,  6  Cal.  202;  Pedple  v.  Aro,  6  Cal. 
20S,  65  Am.  Dec.  503;  People  T.  Sheldon,  68 
€al.  434,  9  Pac.  457;  Pen.  Code,  {{  951,  055. 
It  is  urged  that  the  term  "on  or  about"  may 


include  a  time  subsequent  to  the  accusation, 
and  therefore  charges  an  impossible  act; 
that  charging  the  offense  as  having  been 
committed  "on  or  about  a  certain  day,"  and 
not  averring  that  it  was  done  "before  the 
filing"  of  the  Information,  avers  two  incon- 
sistent propositions,  namely,  that  "the  of- 
fense was  committed,  and  that  it  was  not 
committed."  People  v.  Squires,  99  CaL  327, 
33  Pac.  1092,  and  People  v.  Moody,  60  Cal. 
184,  10  Pac.  392,  are  cited.  In  the  Moody 
Case  the  information  was  filed  Jime  18,  18S5, 
and  the  offense  was  charged  as  committed 
on  July  20,  1885,  and  it  was  held  that  no 
(rffense  was  charged.  People  v.  Squires, 
supra,  more  nearly  illustrates  the  point,  but, 
we  think,  is  authority  against  defendant's 
contention.  The  information  is  sufficient  if 
it  can  be  understood  therefrom  "that  the  of- 
fense was  committed  at  some  time  prior  to 
the  time  of  finding  the  indictment  or  filing 
of  the  information."  Subdivision  5,  S  959. 
Fen.  Code.  In  the  Squires  Case  the  court 
said:  "One  may  tie  accused  of  an  offense 
on  the  very  day  of  its  commission,  and,  as 
already  said,  to  accuse  is  to  state  that  the 
act  charged  was  prior  to  the  accnsation." 
In  the  present  case  the  accnsation  was  made 
on  November  26tli,  and  the  act  was  ctiarged 
to  have  been  committed  "on  or  alxiut  No- 
vember 24th."  This  by  no  possibility  could 
be  taken  to  mean  a  date  subsequent  to  filing 
the  information,  for  It  would  still  be  true 
under  this  allegation,  as  in  the  Squires  Case, 
that  "to  accuse  is  to  state  that  ttae  act 
charged  was  prior  to  the  accusation."  Sec- 
tion 955  of  the  Penal  Code  provides  that  the 
"precise  time  at  which  an  offense  was  com- 
mitted need  not  he  stated,  •  •  •  but  it 
may  be  alleged  to  have  been  committed  at 
any  time  before  the  filing"  of  the  informa- 
tion, "except  where  the  time  is  a  material 
Ingredient  of  the  offense."  Time  Is  not  a 
material  ingredient  of  burglary,  except  as 
to  the  degree.  The  information  is  in  the  lan- 
guage of  the  statute  defining  burglary,  and 
the  element  of  time  relates  only  to  the  time 
of  the  day  when  the  offense  was  committed, 
and  may  be  proved  to  fix  the  degree  of  pun- 
ishment. The  section  referred  to  does  not 
require  the  information  to  state  in  terms 
that  the  act  was  committed  before  the  filing 
of  the  Information,  if  it  otherwise  so  ap- 
pears. 

2.  It  is  next  contended  that  there  was  no 
sufncieut  arraignment  of  defendant,  as  pro- 
vided by  section  088  of  the  Penal  Code.  The 
arraignment  must  be  made  by  the  court,  or 
by  the  clerk  or  district  attorney  onder  its 
direction,  and  this  section  points  out  in  what 
the  arraignment  consists.  It  is  claimed  that 
it  nowhere  appears  that  the  defendant  was 
asked  by  the  clerk  or  the  court  whether  he 
pleaded  "Guilty"  or  "Not  guilty,"  which  the 
statute  requUres  shall  be  done.  It  does  ap- 
pear, however,  that  defendant  pleaded 
"Guilty"  "in  response  to  the  court."  We 
think  suflflclent  is  shown .  to  ,Jji^/^,;ljie  as- 
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Bomptlon  that  the  plea  was  in  responaa  to 
the  question  as  to  whether  he  was  guilty  or 
not  guilty.  The  answer  would  have  been 
responsive  to  no  other  question.  In  People 
v.  Gaines,  52  Cal.  479.  the  record  failed  to 
show  that  the  defendant  was  arraigned,  or 
pleaded  to  the  indictment,  which  was  quite 
a  different  case  from  this. 

3.  Defendant  appeared  without  counsel, 
and  it  is  claimed  that  he  was  not  Informed 
of  his  right  to  counsel  before  he  was  ar- 
raigned, as  required  by  section  987  of  the 
Penal  Code.  People  v.  Villarino,  66  Cal.  228, 
5  Pac.  154.  In  the  case  cited  it  was  held 
that  It  was  sufficient  If  the  Information  was 
given  In  the  course  of  the  arraignment,  as 
was  the  fact  here.  But  it  is  urged  that  the 
record  does  not  show  -^hether  the  defendant 
was  Informed  by  the  court  of  his  right  to 
counsel.  The  record  Is,  "The  defendant  was 
then  asked  by  the  court  If  be  had  secured 
the  aid  of  counsel,  and  of  his  right  to  be 
represented  by  counsel."  It  is  claimed  that 
to  be  "asked"  of  his  right  la  not  equivalent 
to  saying  that  he  was  "Informed"  of  his 
right.  Obviously  the  minute  entry  was  not 
Intended  to  be  made  In  the  way  It  stands. 
It  Is  not  Ukely  that  the  court  "asked"  de- 
fendant of  his  right  to  be  represented.  It  is 
more  probable  that  the  fact  was  the  court 
•informed  him"  of  his  right.  However,  the 
defendant  replied  that  he  did  not  desire  the 
aid  of  counsel,  which  implies  that  be  had 
been  informed  of  his  right. 

4.  Finally  it  is  urged  as  error  that  the  court 
proceeded  to  try  the  defendant  after  he  had 
pleaded  guilty.  A  fair  reading  of  the  record 
shows  that  the  court  did  no  more  than  to 
Inquire  into  a  fact  which  bore  alone  on  the 
degree  of  the  crime,  as  was  the  duty  of  the 
court  to  do.    Section  1192  of  the  Penal  Code. 

The  Judgment  should  be  affirmed. 

We  concnr:   HAYNBS,  O.;  ORAT,  C. 

PEK  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  la  af- 
firmed. 


ARROYO  DITCH  &  WATER  CO.  v.  DOR- 
MAN  et  aL    (L.  A.  l.OiO.) 
(Supreme  Court  of  California.    Nov.  18,  1902.) 

WATER  COimSBS— IRRIOATION  —  CO-TENANCY 
IN  WATER— DECREE  PIXINO  RIGHTS  OF  PAR- 
TIES—REVERSIONART  INTEREST  TO  PLAIN- 
TIFF—ERROR— RIOHT  TO  ALX.EOE  ERROR. 

1.  A  certain  ditch  irrigated  a  ranch.  The 
ranch  was  divided  up,  and  sold  to  various  per- 
sons. Some  of  these  organized  a  corporation 
to  control  the  Irrigation  of  their  laads,  and  the 
corporation  sued  the  other  purchasers  to  en- 
join Interference  with  its  stockholders'  water 
rights.  The  court  found  that  plaintiff  corpora- 
tion was  the  owner  of  a  fractional  portion  of 
the  ditch  and  water  right,  and  that  the  de- 
fendauts  were  the  owners  of  the  remaining 
fractional  portions,  specifying  each  interest, 
and  decreed  that,  if  the  proportion  of  water 
found  to  belong  to  any  defendant  should  at  any 
time  be  in  excess  of  what  he  reasonably  i«- 
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quired,  such  excess  should  belong  to  the  cor- 
poration. Beld,  that  the  decree  was  inconsist- 
ent with  the  finding  of  ownership,  and  was 
erroneous. 

2.  The  owners  of  fractional  water  rights  in  a 
ditch  organized  a  corporation,  which  brought 
suit  agamst  the  other  owners.  Held  that,  as 
long  as  defendants'  rights  were  fully  recog- 
nized and  protected,  it  was  Immaterial  to  them 
whether  the  coiporation  succeeded  to  the  title 
of  Its  stockholders  in  the  property,  or  was 
merely  an  agency  for  the  management  of  their 
several  interests;  and  also  immaterial  whether 
the  corporation  had  been  in  control  of  the  water 
continuously,  and  whether  it  took  water  from 
one  point  or  another  on  the  ditch. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county;  D.  K.  Trask,  Judge. 

Action  to  quiet  title  to  and  enjoin  Inter- 
ference with  water  rights,  brought  by  the 
Arroyo  Ditch  &  Water  Company  against  A 
Dorman  and  others.  From  a  decree  fixing 
the  rights  of  the  parties,  defendants  appeal. 
Modified. 

J.  S.  Chapman,  for  appellants.  J.  H.  Ardls 
and  Kendrick  &  Knott,  for  respondent 

PER  CURIAM.  This  action  was  brought 
to  quiet  title  to  the  Arroyo  ditch  and  to  the 
waters  diverted  thereby  from  the  Old  San 
Gabriel  river.  In  Los  Angeles  county,  and 
for  an  Injunction  to  restrain  defendants  from 
interfering  with  said  waters.  The  court,  by 
its  findings  and  decree,  determined,  in  effect, 
that  the  defendants  and  plaintiff  were  ten- 
ants in  common  in  the  ditch  and  water  in- 
volved In  the  suit,  and,  after  setting  out 
the  rights  and  titles  of  the  several  parties  in 
and  to  the  property,  decreed  "that  a  i)erma- 
nent  writ  of  injunction  issue  from  this  court 
directed  to  the  defendants,  and  each  of  them, 
and  the  plaintiff,  his  and  Its  successors  in 
interest,  agents,  and  servants,  requiring  them, 
and  each  of  them,  to  perpetually  refrain 
from  taking  or  diverting  any  greater  portion 
of  the  said  water  than  herein  specifically  ad- 
Judged  to  belong  to  him,  her,  or  it"  The 
defendants  appeal  from  the  Judgment  and 
from  an  order  denying  them  a  new  trial. 

The  Arroyo  ditch  has  its  head  in  the  Old 
San  Gabriel  river,  and  conducts  water  from 
that  stream  for  the  irrigation  of  and  domes- 
tic use  upon  some  3.950  acres  of  the  Rancho 
Santa  Gertrudes.  This  rancho  has  been  di- 
vided up  and  sold  out  in  small  parcels  of  a 
few  acres  each,  until,  at  the  time  of  the  com- 
mencement of  this  suit  It  seems  that  the 
12  defendants  herein  owned  each  a  several 
tract  thereof,  which  several  tracts  amounted 
in  the  aggregate  to  622  acres.  At  the  same 
time  the  stockholders  of  the  plaintiff  corpo- 
ration owned  3,328  acres  of  said  rancho,  each 
stockholder  owning  a  small  tract  thereof. 
The  Arroyo  ditch  was  constructed  In  1869, 
and  furnished  water  to  the  entire  3,950  acres 
of  land  constituting  the  aggregate  acreage 
of  all  the  parties  Interested  In  this  suit  In 
1885  the  owners  of  the  numerous  tracts  of 
land  already  referred  to,  consisting  of  up- 
wards of  190  pe<^le,  owned  interests  in  the 
Digitized  by  LjOOQIC 


738 


70  PAOIFIO  BEPOBTER. 


(CaL 


ditch  and  In  the  water  diverted  thereby  as 
appurtenant  to  tttelr  land,  each  person's  In- 
terest corresponding  to  the  acreage  of  bis 
land  as  compared  to  the  whole  acreage  wa- 
tered by  tbe  ditch.  In  said  year  1885  the 
great  majority  of  the  owners  in  said  lands, 
ditch,  and  water  concluded  to  form  a  cor- 
poration for  tbe  control,  management,  and 
distribution  of  said  waters,  and  accordingly 
they  entered  Into  a  contract  to  that  end,  and 
the  corporation  plaintiff  was  thereupon  duly 
formed.  About  150  of  tbe  said  owners  re- 
ceived stock  from  tbe  corporation,  eacb  per- 
son receiving  as  many  shares  as  he  bad  acres 
of  land.  And  thereafter  the  corporation  at 
once  entered  upon  and  continued  In  tbe  con- 
trol and  management  and  distribution  of  the 
waters  of  said  ditch  to  the  extent  that  its 
stockholders  were  interested  therein.  The 
defendants  did  not  become  stoclcbolders,  and 
took  no  interest  in  said  corporation.  In  1898 
this  suit  was  commenced  by  the  corporation 
to  quiet  title  to  tbe  ditch  and  to  the  water, 
and  to  restrain  a  threatened  interference  with 
the  water  on  the  part  of  defendants.  Tbe 
court  found,  In  snbstance,  that  the  plaintiff 
was  the  owner  of  '""/ssbo  of  said  ditch  and 
water  right,  and  that  defendants  were  the 
owners  of  the  remaining  •2>/gsBo  thereof, 
specifying  the  particular  fractional  interest 
that  each  defendant  had  in  tbe  property.  In 
addition  to  this,  tbe  court  found  and  decreed 
as  follows:  "Bbccept  that,  if  the  said  propor- 
tion of  said  water  herein  found  to  belong  to 
any  one  of  the  defendants  should  at  any  time 
be  in  excess  of  what  is  reasonably  required 
by  such  defendants  for  domestic  use  and  for 
irrigation  of  the  land  owned  by  bim  or  bar 
at  the  commencement  of  this  action,  then  and 
In  that  case  or  cases  such  excess  does  and 
shall  belong  to  the  plaintiff."  This  last  find- 
ing Is  inconsistent  with  the  evidence,  with 
tbe  other  findings,  and  with  itself.  How  can 
property  be  said  to  belong  to  and  be  owned 
by  a  person,  if,  when  that  person  does  not 
need  it  it  must  belong  to  some  other  person? 
If  defendants  own  a  specific  amount  of  wa- 
ter,— as  the  evidence  and  findings  cleariy  in- 
dicate that  they  do, — ^tbey  should  be  made 
secure  In  that  Interest  by  the  decree  of  the 
court:  and  their  rights  In  property  which  is 
confessedly  theirs  should  not  be  left  contin- 
gent upon  their  future  needs.  If  they  should 
not  need  it  In  tbe  future,  they  may  imm- 
slbly  want  to  exchange  it  for  something  that 
they  do  need.  It  being  their  property,  the  de- 
cree should  be  so  framed  as  to  permit  tbem 
to  do  as  they  please  with  their  own.  Tbe 
evidence  discloses,  and  tbe  probative  facts 
found  by  tbe  court  show,  that  tbe  parties  to 
this  suit  are  tenants  in  common  of  the  ditch 
and  water  rights  involved,  each  one  having 
a  fractional  share  corresponding  to  tbe  acre- 
age of  land  which  she,  he,  or  it  represents. 
There  is  nothing  in  the  case  to  show  that 
any  one  of  these  tenants  in  common  has  any 
reversionary  rights  or  title  of  any  kind  to 
tbe  Interest  of  any  of  the  other  tenants.   Tbe 


decree  should  be  amended  so  as  to  cnre  tiie 
error  hereinbefore  pointed  out. 

Whether  the  corporation  plaintiff  has  suc- 
ceeded to  tbe  title  of  its  stockholders  In  this 
property,  or  shall  be  regarded  merely  as  an 
agency  of  said  stockholders  for  tbe  manage- 
ment and  control  of  their  several  Interests, 
Is  a  matter  of  no  importance  to  appellants. 
As  long  as  appellants'  rights  are  fully  pro- 
tected.— as  we  think  they  will  be  by  an 
amendment  of  the  decree, — the  disposition  of 
other  rights  in  the  property  Is,  as  to  appel- 
lants, entirely  immaterial.  We  do  not  In- 
terpret the  decree  in  its  present  form  as  giv- 
ing tbe  corporation  control  over  any  of  the 
water  to  which  defendants  are  entitled,  ex- 
cept at  a  time  when  defendants  may  not 
need  their  water  foe  nse  upon  their  lands. 
It  is  likewise,  and  for  tbe  same  reason,  im- 
material to  defendants  whether  the  corpora- 
tion has  been  In  control  of  tbe  water  con- 
tinuously, or  whether  it  takes  water  from  one 
point  or  another  on  the  ditch.  So  long  as  de- 
fendants get  tbe  water  to  which  they  are  en- 
titled, they  can  ask  for  nothing  more  In  tbe 
premises. 

The  other  errors  complained  of  by  appd- 
lants  are  not  regarded  of  sufilcient  Impor^ 
tance   to  require  special  notice. 

The  court  below  is  directed  to  amend  tbe 
Judgment  by  striking  ftom  it  tbe  exception 
as  to  tbe  excess  of  waters  reasonably  re- 
quired by  defendants,  hereinabove  quoted, 
and  it  is  ordered  that  the  decree  as  thus 
amended  shall  stand  affirmed,  and  the  order 
denying  a  new  trial  is  also  affirmed. 


BBLGBB  V.  SANCHEZ  «t  nz.    (L.  A.  1.02L> 

(Snpreme  Court  of  California.    Nov.  18,  1902.) 

VENDOR  AND  PURCHASER  —  RESCISSION  OF 
CONTRACT— LIABILITY  OF"  PORCHASER— USE 
AND    OCCUPATION— FINDINGS— APPEAL. 

1.  A  finding  that  defendant  in  ejectment  "of- 
fered to  pay  the  balance  of  the  pnrchaae  price 
of  the  premises  upon  the  execntion  of  a  deed 
thereto'  was  not  lostalned  where  be  himself 
testified  that  he  never  offered  to  pay  the  entire 
halance.  bat  only  tbe  Iwck  installments;  and 
another  witness,  that  he  found  a  buyer  for  the 
property  who  would  pay  cash,  and  wrote  pUin- 
tiff  to  that  effect,— though  the  latter  also  testi- 
fied that  in  seeking  a  purchaser  he  was  acting 
for  defendant. 

2.  Where  the  Jadgment  actually  entered  is  e^ 
roneoiis.  it  must  be  reversed,  thonfrh.  if  it  bad 
followed  the  opinion  of  the  court  rendering  it, 
it  would  have  been  correct. 

3.  One  who  enters  land  under  an  execntoty 
agreement  to  purchase  does  not  thereby  be- 
come the  tenant  of  his  vendor,  and  cannot  be 
held  for  nae  and  occupation,  though  tbe  agree 
meat  ia  afterwards  rescinded. 

Commissioners'  opinion.  Department  3: 
Appeal  from  superior  court,  Los  Angeles 
county;  M.  T.  Allen.  Judge. 

Ejectment  by  Walter  A.  Belger  against 
Ubaido  Sanchez  and  wife.  The  wife  default- 
ed. From  Judgment  in  favor  of  the  hus- 
band, and  from  an  order  denying  a  motloa 
for  a  new  trial  or  a  statement  of  tbe  esse, 
plaintiff  appeals.    Reversed. 
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Long  and  Baker,  for  appelant  Hugh  J. 
and  William  Crawford,  for  respondents. 

CHIPMAN,  C.  The  Termed  complaint  al- 
leges the  ordinary  action  of  ejectment  Mn. 
Sanchez  made  default,  which  was  duly  en- 
tered. Defendant  Sanchez  answered,  deny- 
ing specifically  the  allegations  of  the  com- 
plaint and  for  further  answer  alleged  that  he 
and  plaintiff  entered  Into  a  contract  on  Oc- 
tober 1,  1897,  by  the  terms  of  which  plain- 
tiff sold  to  defendant  the  lot  In  question  for 
the  sum  of  $1,250,  payable  in  Installments  of 
$12  per  month,  and  placed  defendant  In  pos- 
session; that  plalntifT  agreed  in  the  contract 
to  do  certain  work  on  the  premises,  partic- 
ularly described  in  the  complaint;  that  de- 
fendant went  Into  possession  November  1, 
1897,  and  faithfully  kept  and  performed  all 
the  conditions  of  the  contract  on  his  part 
"up  to  the  «th  day  of  May,  1899,  Including 
an  offer  to  pay  the  balance  due  on  the  pur- 
chase price  of  said  premises,  so  as  to  entitle 
defendant  to  a  rebate  of  $100  of  the  said 
sum  of  $1,250";  alleged  the  failure  of  plain- 
tiff to  perform  his  covenants.  By  way  of 
counterclaim,  defendant  alleged  the  execu- 
tion of  the  contract  as  set  forth;  alleged  the 
agreement  on  plaintiff's  part  to  make  cer- 
tain Improvements  as  above  stated,  the  cost 
of  which  would  have  been  $260,  and  would 
have  added  to  the  value  of  the  premises  by 
that  amount;  alleged  performance  by  d»% 
fendant  up  to  May  0,  1899,  and  readiness  to 
fnrtber  perform  the  conditions  on  his  part 
npon  p^ormance  by  plaintiff;  that,  after 
paying  $75,  defendant  demanded  that  plain- 
tiff place  a  deed  in  escrow  as  provided  by  the 
contract  and  make  the  Improvements  agreed 
to  be  made  by  him,  and  alleged  that  plaintiff 
'Wholly  failed  to  do  as  he  agreed:  that  after 
said  payment  of  $75,  defendant  offered  to  pay 
the  balance  on  the  contract  so  as  to  entitle 
him  to  a  rebate  of  $100,  as  provided  in  the 
contract  If  plaintiff  would  do  as  he  had 
agreed,  but  plaintiff  neglected  and  failed  so 
to  do.  Defendant  claims  damages  in  $360. 
By  way  of  cross-compIalnt  defendant  set  up 
the  written  contract;  alleged  performance  on 
bis  part  as  hereinbefore  stated;  that  he  is 
still  in  possession:  that  between  the  date  of 
the  contract  and  May  6,  1899.  he  paid  $102 
on  account  of  said  purchase;  alleges  plain- 
tUTa  failure  to  perform;  that  before  filing 
the  croes-complalnt  defendant  offered  to  sur- 
render possession  upon  payment  to  him  by 
plaintiff  a  said  $182,  and  demanded  payment 
thereof,  bat  plaintiff  refnsed  to  pay  the 
same;  alleges  payment  as  above  stated,  and 
demand  that  plaintiff  perform  as  above  set 
forth  in  other  parts  of  the  answer:  claimed 
damages  of  $192,  and  that  the  said  sum  "be 
declared  a  lien  upon  the  land,"  and  that  it 
be  sold  under  decree  of  court  and  the  pro- 
ceeds applied  to  the  payment  of  the  costs 
beretai,  and  said  snm  of  $192,  and  for  general 
relief.  The  answer  of  plaintiff  to  the  cross- 
complaint  denied  most  of  the  allegations  spe- 


dflcally;  admitted  a  jmyment  of  $180;  al- 
leged that  defendant  went  Into  possession 
November  1, 1897,  and  ever  since  has  remain- 
ed In  i)088es8loii;  that  the  rental  value  of  the 
premises  fi-om  November  1,  1897,  to  March 
2.  1900,  date  of  filing  complaint  is  $8  per 
month,  amounting  in  all  to  $224;  and  also 
claimed  rental  during  pendency  of  the  action. 
The  court  found  the  contract  as  alleged  In 
the  answer;  that  defendant  went  into  pos- 
session November  1,  1897,  and  paid  $180  as 
installments  of  the  purchase  price  up  to  Jan- 
uary 1,  1800,  "and  after  the  payment  of  $75» 
and  before  the  1st  day  of  January,  1899,  de- 
fendant offered  to  pay  plaintiff  the  balance  of 
the  purchase  price  of  said  premises  upon  the 
ezecudou  of  a  deed  thereto,  and  thereafter 
and  up  to  the  filing  of  the  complaint  herein 
was  always  ready  and  willing  to  caVry  out 
his  contract  whenever  the  plaintiff  should 
complete  the  terms  of  bis";  that  about  March 
22,  1900  (the  action  was  commenced  March 
2.  1900),  defendant  notified  phiintlff  in  writ- 
ing that  because  of  plaintiff's  neglect  to  per- 
form his  part  of  the  contract,  "he  [defend- 
ant] would  surrender  and  deliver  up  the  pos- 
session of  said  premises  to  plaintiff  upon  the 
return  by  plaintiff  to  him  of  the  Installments 
of  the  purchase  price  paid,  and  deinanded 
the  return  of  said  installments";  that  plain- 
tiff has  wholly  neglected  to  keep  the  cove- 
nants of  said  contract  on  his  part  except 
that  he  put  defendant  in  possession.  As 
conclusions  of  law,  the  c»urt  found  that 
plaintiff  take  nothing  by  lils  action;  that 
as  to  his  action,  defendant  is  entitled  to  go 
hence  with  bis  costs;  that  defendant  on  his 
answer  and  cross-complaint  is  entitled  to 
damages  in  the  sum  of  $180,  paid  by  defend- 
ant on  account  of  said  purchase,  with  Inter- 
est from  March  20,  1900,  less  $22.50,  the 
value  of  the  use  of  the  premises  during  the 
months  of  April.  May,  and  June,  1900.  Judg- 
ment was  accordingly  entered.  Plaintiff  ap- 
peals from  the  Judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial  or  a 
statement  of  the  case. 

Appellant  claims  that  the  evidence  doe* 
not  support  the  finding  that  prior  to  J&nuary 
1. 1899,  "defendant  offered  to  pay  the  balance 
of  the  purchase  price  of  said  premises  upon 
the  execution  of  a  deed  thereto,"  and  was 
always  ready  to  carry  out  his  part  of  the 
contract  "whenever  the  plaintiff  should  com- 
plete the  terms  of  his."  We  agree  with  ap- 
pellant in  this  contention.  Defendant  testt 
fled  that  he  "never  offered  to  pay  plaintiff 
the  entire  balance  of  the  purchase  price,  but 
only  the  back  installments,"  and  this  latter 
offer  was  made  after  the  plaintiff  commen- 
ced his  action.  There  is  evidence  by  a  wit- 
ness who  testified  that  he  found  a  buyer  for 
the  property,  who  would  pay  cash,  and  wit- 
ness wrote  plaintiff  to  that  effect;  and  he 
testified  that  in  seeking  a  purchaser  he  acted 
as  the  agent  of  defendant  This  is  ndt  evi- 
dence upon  which  the  court  could  find  as  it 
did,  especially  in  view  of  def ei^daiit^q  ^wn 
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testimony  that  he  never  offered  to  pay  plain- 
tiff the  entire  balance  of  the  purchase  price. 

Defendant  prints  in  his  brief  the  written 
opinion  of  the  court,  in  -which  the  learned 
Judge  aald:  "Defendant  is  entitled  to  a  ]ud^ 
ment,  upon  actual  delivery  of  possession,  for 
the  amount  he  has  paid,  with  interest  there- 
on at  7  per  cent  less  $22.50,  use  and  occupa- 
tion of  the  premises  after  the  notice  of  re- 
scission." The  cause  was  tried  July  6,  1900. 
This  view  of  defendant's  rights  was  not  car- 
ried into  the  judgment,  for  the  effect  of  the 
Judgment  is  to  give  defendant  damages  in 
the  amount  he  had  paid  as  purchase  money, 
less  three  months'  rental,  and  also  leaves 
him  In  possession.  We  must  look  to  the 
Judgment  of  the  court,  and  not  to  its  opin- 
ion. Keech  v.  Beatty,  127  Cal.  177,  60  Pac. 
837;  O'Brien  v.  O'Brien,  124  Cal.  422,  67 
Pac.  225.  It  was  error  to  give  defendant 
judgment  for  the  money  he  had  paid  plain- 
tiff, and  at  the  same  time  deny  plaintiff  the 
possession.  The  cause  was  apparently  tried 
on  the  equitable  defense  set  up  in  the  cross- 
complaint,  under  which  we  think  it  was  com- 
petent for  the  court  to  Oaally  adjudge  the 
rights  of  both  parties.  The  opinion  deliv- 
ered by  the  court  shows  that  It  was  Its  pur- 
pose to  require  defendant  to  surrender  pos- 
session to  plaintiff  on  payment  by  him  to  de- 
fendant the  amount  paid  by  defMidant  on  the 
purchase  price,  less  three  months'  rental. 
Had  this  been  accomplished  by  the  judgment, 
we  cannot  see  |»nt  that  the  result  would  have 
been  fair  and  'equitable. 

Plaintiff  claims  that  he  was  entitled  to  rent 
from  the  inceptioo  of  the  contract  But  this 
«annot  t>e  conceded.  Defendant  entered  nn- 
■der  an  executory  agreement  to  purchase,  and 
be  did  not  thereby  become  the  tenant  of  the 
vendor,  and  was  not  liable  for  use  and  occn- 
-patlon  of  the  premises.  Pomeroy  v.  Bell,  118 
<3al.  635,  60  Paa  683.  The  court  allowed 
rental  to  the  date  of  trial  from  the  filing  of 
the  cross-complaint,  In  which  defendant  A- 
pressed  a  willingness  to  surrender  possession 
on  repayment  of  the  purchase  money,— Iti 
^)6ct,  elected  to  rescind,— and  that  was  all 
that  plaintiff  was  entitled  to  as  rental. 

For  the  OTor  above  pointed  out  the  Judg- 
ment and  order  should  be  reversed. 

We  concur:    COOPBB,  C;  HAYNES,  C. 

PEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der ore  reversed. 


STATE  V.  BOTSBN.* 

(Supreme  Court  of  Washington.    Not.  28, 
1902.) 

BURQLART— ENTRY— ACCOMPLICES. 

1.  A  sufflcieut  entry  to  aostain  a  convlctloa 
of  burglary  Is  shown  where  it  appears  that 
the  party  broke  a  window,  and  reached  in 
through  the  opening  made  and  removed  provl- 
etc. 
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2.  Where  one  party  breaks  a  window,  and 
reacbe»  in  throagn  the  oppning  made,  and  takes 
out  provisions,  etc.,  and  hands  them  to  a  com- 
panion, both  commit  burglary. 

Appeal  from  superior  court  King  countT-; 
Arthur  B.  Griffin,  Judge. 

li.  F.  Boysen  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

Benson  &  Aust  for  appellant  Walter  S. 
Fulton  and  Vince  H.  Faben,  for  the  State. 

DUXBAB,  J.  The  appellant  together  with 
one  James  Murphy,  was  accused  by  Infor- 
mation of  the  crime  of  burglary.  Murphy 
pleaded  guilty,  snd  was  sentenced  to  one 
year  in  the  penitentiary.  The  appellant  en- 
tered a  plea  of  not  guilty,  and  upon  the  trial, 
after  the  close  of  the  state's  testimony,  his 
attorney  moved  the  court  for  an  order  dis- 
charging the  defendant  and  dismissing  the 
jury.  The  motion  was  denied,  and  excep- 
tion allowed.  The  defendant  then  testified 
on  his  own  behalf,  after  which  the  state  in- 
troduced testimony  in  rebuttal,  and  the  case 
went  to  the  Jury,  which  returned  a  verdict 
of  guilty  as  charged.  A  new  trial  was  mov- 
ed and  denied,  and  a  judgment  of  sentence 
of  18  months  in  the  penitentiary  was  pro- 
nounced. From  that  Judgment  this  appeal 
Is  taken. 

The  assignment  Is  that  the  court  erred  In 
not  sustaining  the  motion  of  defendant  for 
a  discharge,  and  that  the  verdict  is  not  sup- 
ported by  law  nor  the  evidence  in  the  case. 
We  tMnk  neither  contention  is  sustained  by 
the  record.  It  is  contended  by  the  appellant 
tliat  there  was  no  entry,  and  that  the  build- 
ing alleged  to  have  been  burglarized  was  a 
small  addition  to  a  hotel  and  saloon.  In 
which  were  stored  provisiona  for  the  hotel. 
The  cook  testified  that  upon  hearing  a  crash 
which  sounded  like  breaking  glass,  he  got 
up,  and  looked,  and  saw  a  man  reach  In 
through  the  window,  and  take  out  hams, 
fresh  meat  and  bacon.  His  wife,  who  saw 
the  performance,  and  who  waked  her  hus- 
band when  she  beard  the  noise,  testified  that 
one  man  was  reaching  into  the  window,  tak- 
ing out  the  stores,  and  handing  them  to  the 
other.  The  wife  watched  while  the  husband 
went  around  Into  the  saloon  and  obtained 
assistance.  As,  with  the  assistance  obtain- 
ed, he  came  upon  the  scene,  one  of  the  men. 
who  afterwards  proved  to  be  Murphy,  at- 
tempted to  jump  over  the  wall,  and  was 
captured.  The  appellant  ran  up  the  stair- 
way, refusing  to  obey  the  injunction  to  halt 
until  he  was  shot  in  the  leg  by  one  of  the 
posse.  There  was  testimony  that  these  men 
had  been  drinking  together  in  the  saloon 
during  the  evening,  though  the  appellant 
testified  that  he  did  not  know  Murphy,  and 
had  never  seen  him.  The  contention  of  the 
appellant  that  no  entry  was  shown  to  have 
been  made  by  him  Is  refuted  by  the  testi- 

^  2.  Beo  Burglary,  vol.  8,  Cent.  Dts.  I  U;  Crtm- 
Uud  Law,  vol.  I*,  dent.  Dl».  I  81.   j^^Qip 
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mony  that  the  window  was  broken,  and  that 
one  of  them  reached  In,  and  removed  the 
Btores,  and  handed  them  to  the  other.  It 
makes  no  difference  whether  the  one  who 
was  removing  the  Btores,  and  had  actually 
entered  the  premises  tor  that  purpose,  was 
the  appellant  or  his  accomplice.  Each  was 
a  principal  in  the  act,  and  each  was  acting 
for  and  with  the  other.  The  testimony,  It 
is  true,  is  not  extensive,  but  is  very  perti- 
nent, and  surely  suflSclent  to  sustain  the 
verdict  of  the  Jury. 
The  Judgment  is  affirmed. 

REAVIS.  C.  J.,  and  ANDERS,  FCLLOR- 
TON,  and  MOUNT,  JJ.,  concur. 


STATE  T.  FENTON. 

(Supreme  Court  of  WastUngton.    Nov.  IB, 
1902.) 

BABBA8  CORPUS  —  APPBAL  —  STAT  —  ASSAULT 
WITH  INTENT  TO  ROB— INSTRUCTIONS— COM- 
MENTS ON  EVIDENCES-INFORMATION— SUF- 
FICIENCy-TRlAl^-ajSMARKS  BT  PROSBCUT- 
INO  ATTORNEY. 

1.  Appeal  from  a  Jndtrment  in  habeas  corpas 
proo<>edinKa,  adjudtrlug  defendant  lawfully  de- 
tained under  a  certain  iuformatlun,  did  not  sus- 
pend prosecution  of  the  information,  nor  does 
BalltnKer'8  Ann.   Codes   &   St.   8f  0606,   6529, 

ftroviding  for  a  stay  of  proceedings  by  appeal 
n  civil  and  crimiuaj  eases,  contemplate  such  a 
stay. 

2.  Wbpre  an  information,  nnder  the  provt- 
aions  of  thf  statute,  charged  defendant  with  an 
aKsnult  with  an  intent  to  steal  the  property  of 
another,  it  was  not  error  to  refuse  to  instruct 
the  jury  that  they  could  bring  in  a  verdict  of 
attempt  to  commit  robbery,  eliminating  the 
qupntinn  of  assault. 

3.  An  iimtmction  to  convict  defendant  "If 
yon  believe  from  the  evidence  beyond  a  reasou- 
alile  duuht  that  at  the  time  in  question.he  com- 
mitted an  assault,  or  aided  or  advised  the  ap- 
saiilt  upon  the  prosecuting  witness  for  the  pnr- 
pose  of  robbery,  and  that  in  making  tl.e  assault 
nc  intended  to  nsr  whatever  force  might  be 
nee  lidar;  to  overcome  the  proxecrtibg  wltnesr 
muC  accomplish  hih  purpose,— that  of  rcb'jery," 
— v/»f  cot  oLjejtionable  as  a  commeot  on  the 
evidei-ee. 

4  Ad  instruction  that  tho  Jury  are  Judges  of 
the  rrodibility  of  witnesses,  "and  you  are  oot 
booud  to  bei.eve  anything  to  be  a  fact  because 
a  witness  has  stated  it  to  be  so,  provided  you 
believe  from  all  the  evidence  that  such  witness 
is  mistaken,  or  has  knowingly  testified  falsely," 
did  not  tell  the  Jury  to  disbelieve  a  witness 
who  was  mistaken,  or  who  had  spoken  falsely, 
witbnrt  the  qnalificatinu.  "unless  corroborated 
by  other  competent  evidence." 

5.  A'i  information  on  reciting:  "Comes  now, 
C  ♦  •  •  and  by  his  information  accuses  P. 
and  B.  of  the  crime  of  assault,  with  intent  to 
commit  a  felony,  committed  as  follows,  to  wit, 
that  in  the  county  of  S.  and  state  of  Washinj^- 
tou,  on  the  19th  day  of  October,  1901,  said  P. 
and  E..  in  and  upon  the  person  of  one  O.  on- 
lawfally  and  feloniously  did  make  an  assault, 
with  intent  theu  and  there  unlawfully  and  fe- 
loniously by  violence  and  putting  in  fear,  from 
the  perxon  of  him,  the  said  O..  the  money, 
gnnds.  and  chsttelp  of  him,  the  said  O.,  to  take, 
steal,  and  carry  away,  contrary  to  the  form  of 
the  stilt  iite." — IS  suiflcient. 

6.  Where  the  prosecuting  attorney  nninten- 
tlonslly  misrtnted  the  law  to  the  Jury  in  refer- 


f  (.  8m  Criminal  Law,  vol.  16,  Cent  Dig.  i  IMS. 


ence  to  depositions,  hot  no  objection  was  madSi. 
the  objection  cannot  be  urged  on  appeal. 

Appeal  from  superior  court,  Snohomish 
county;   John  C.  Denney,  Judge. 

Frank  J.  Fenton  was  convicted  of  an  as- 
sault with  Intent  to  commit  a  felony,  and 
appeals.    Affirmed. 

Frank  B.  Wlestling,  for  appellant  H.  D. 
Cooley,  for  the  Stata 

DTTNBAR,  J.  The  information  upon  which 
the  appellant  was  convicted  Is  as  follows: 
"Comes  now  H.  D.  Cooley,  county  and  pros- 
ecuting attorney  in  and  for  Snohomish  coun- 
ty, Washington,  and  by  this  his  information 
accuses  F.  J,  Fenton  and  Edward  Costello 
of  the  crime  of  assault  with  Intent  to  com- 
mit a  felony,  committed  as  follows,  to  wit: 
That  In  the  county  of  Snohomish  and  state 
of  Washington,  on  the  19th  day  of  October,. 
1901,  said  F.  J.  Fenton  and  Edward  Costello, 
in  and  upon  the  person  of  one  Oscar  Combs 
unlawfully  and  feloniously  did  make  an  as- 
sault, with  Intent  then  and  there  unlawfully 
and  feloniously  by  violence  and  putting  in 
fear,  from  the  person  of  him,  the  said  Oscar 
Combs,  the  moneys,  goods,  and  chattels  of 
him,  the  said  Oscar  Combs,  to  take,  steal, 
and  carry  away;  contrary  to  the  fwm  of  the- 
statute,"  etc  A  separate  trial  was  demand- 
ed. Costello  was  tried,  and,  before  the  trial 
of  appellant  was  reached,  be  (appellant) 
made  application  for  a  writ  of  habeas  curpus- 
before  the  superior  Judge  of  Snohomish  coun- 
ty, alleghig  that  he  was  unlawfully  restrain- 
ed of  his  liberty,  because  be  had  had  no  trial 
under  said  information,  and  more  than  60- 
days'  time  had  passed  since  the  same  was 
filed.  Issue  of  fact  was  Joined  on  said  ap^ 
plication  for  discharge  by  habeas  corpus,  and 
the  superior  court,  on  March  11,  1902,  dis- 
missed the  petition,  and  remanded  the  peti- 
tioner to  the  custody  of  the  sheriff  of  Snoho- 
mish county,  to  which  exception  was  then 
and  there  taken  by  petitioner,  and  he  then 
and  there  Immediately  gave  notice  In  op€« 
court  that  he  appealed  therefrom  to  the  su- 
preme court  of  this  state.  This  appeal  is 
now  pending.  No  supersedeas  was  request- 
ed, and  none  was  granted.  Upon  giving  the- 
above  notice  of  appeal,  appellant  moved  the- 
court  for  an  order  dropping  this  cause  from 
the  trial  calendar,  which  was  denied.  The- 
trial  proceeded,  and  resulted  In  the  convic- 
tion of  the  appellant  Judgment  was  pro* 
nounced,  sentencing  the  defendant  to  Im> 
prisonment  in  the  penitentiary  for  12  years. 
From  such  Judgment  this  appeal  is  taken. 

The  first  error  alleged  Is  that  the  court 
erred  In  refusing  to  strike  this  case  from  the 
trial  calendar.  In  overruling  appellant's  ob- 
jection to  proceed  with  the  trial,  and  in  go- 
ing on  with  the  trial  and  proceeding  to  Judg- 
ment and  sentence  after  notice  of  appeal  to 
the  supreme  court  had  been  given  in  the 
habeas  corpus  case.  It  is  the  contention  of 
the  api>ellant  that  after  the  notice  of  appeal- 
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was  given,  the  appellant  was  under  the  soI« 
and  exclusive  Jurisdiction  of  tlie  supreme 
court;  that  tlie  questions  as  to  the  validity 
of  the  Information  and  the  legality  of  bis  re- 
straint are  transferred  to  this  court  for  de- 
termination,  and  the  superior  court  ceases 
to  have  any  Jurisdiction  over  his  person  or 
over  the  subject-matter  of  the  action;  that, 
under  such  circumstances,  the  Judgment  and 
sentence  of  the  lower  court  were  coram  non 
Judice,  and  null  and  void;  that  the  appeal 
from  a  Judgment  of  remand  In  a  habeas 
corpus  case  by  the  petitioner  operates  as  a 
stay  of  all  other  proceedings,  and  ail  other 
processes,  including  the  warrant  under  the 
information  by  which  the  appellant  was  be- 
ing held,  and  that  this  court  became  at  once 
the  legal  custodian  of  the  appellant;  and 
that  the  effect  of  the  appeal  was  to  place 
the  case  In  the  same  position  as  if  it  was  an 
original  application  to  this  court  for  habeas 
corpus.  Appellant  cites  9  Bnc.  PL  &  Prac. 
p.  1029,  to  the  effect  that  a  writ  of  habeas 
corpus  Issued  by  an  appellate  court  acts  as 
a  supersedeas  suspending  the  powers  of  the 
court  I)elow,  and  all  proceedings  had  by  an 
Inferior  court  after  the  issuance  of  the  writ 
are  erroneous,  and  coram  non  Judice;  and 
15  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  213, 
to  the  effect  that  the  writ  of  habeas  crapus 
is  paramount  to  and  supersedes  all  other 
writs  and  processes  unAex  which  the  par- 
ty may  be  detained.  Of  course,  the  first 
citation  is  literally  true,  for  the  object  of  a 
writ  of  habeas  corpus  is  to  suspend  the 
operation  of  the  lower  court  until  the  rights 
of  the  petitioner  are  determined  thereunder. 
But  that  is  where  the  writ  issues  out  of  the 
appellate  court,  and  it  Is  the  common  lan- 
guage of  courts,  as  expressed  in  the  second 
citation,  that  the  writ  of  habeas  corpus  is 
paramount  to  and  supersedes  all  other  writs 
and  processes  under  which  the  party  may 
be  detained.  While  this  language  is  sweep- 
ing, however,  an  examination  of  the  cases 
cited  by  the  authors  referred  to,  upon  which 
the  texts  were  founded,  shows  that  the  ex- 
pressions quoted  were  not  used  in  cases 
involving  the  principles  involved  in  this  con- 
test So  with  the  cases  from  this  court  cited 
t)y  appellant.  These  are  cases  where  the  ap- 
peal was  taken  in  the  habeas  corpus  case, 
and  the  principles  discussed  were  in  relation 
to  errors  committed  in  the  trial  of  the  habeas 
corpus  case  in  the  lower  court  The  one 
exception  is  the  case  of  State  v.  Humason,  4 
Wash.  St  413,  30  Pac.  718,  but  the  decision 
in  that  case  was  based  upon  a  section  of 
the  Bevlsed  Statutes  of  the  United  States 
which  covered  the  case  in  point  This,  un- 
like any  other  case,  Is  the  attempted  Injection 
of  the  habeas  corpus  proceedings  into  the 
trial  of  another  case  which  is  on  appeal  to 
this  court  When  the  writ  was  denied  by 
the  lower  court  and  the  applicant  remand- 
ed, that  was  the  end  of  the  case,  so  far  as 
the  stay  of  the  case  then  pending  was  con- 
'-oxned,  and  must  necessarily  be  so  to  Insure 


the  orderly  a<id  effective  administration  of 
Justice.  This  court  placed  a  very  liberal 
construction  upon  the  statute  when  it  sus- 
tained the  right  of  appeal  in  hat>ea8  corpus 
cases,  and  It  is  not  Inclined,  nor  do  we  think 
the  law  compels  us,  to  go  to  the  extent  of 
aiding  defendants  In  criminal  actions  to  pre- 
vent Indeflnitely  a  trial  of  causes  on  the  mer- 
its by  repeated  applications  for  writs  of 
habeas  corpus  and  appeals  from  the  de- 
cisions in  such  cases  If  the  applications  are 
unsuccessful,  which  wonld  be  the  result  of 
sustaining  appellant's  contention.  If  this 
contention  can  be  sustained  at  all.  it  can  be 
80  only  on  the  theory  that  the  appeal  by 
virtue  of  Itself  worked  a  stay  of  proceedings. 
If  there  Is  a  stay,  it  is  by  force  of  the  stat- 
nte,  and  we  are  not  cited  to  any  statutory 
provision  In  that  regard.  The  statutory  pro- 
visions for  a  stay  in  either  a  civil  or  criminal 
action  are  found  in  sections  6506.  6520,  Bal- 
linger's  Ann.  Codes  &  St,  and  neither  con- 
templates a  stay  In  a  case  of  this  kind.  A 
habeas  corpus  proceeding  cannot  be  said  to 
be  a  criminal  action,  for,  while  It  is  fre- 
quently invoked  by  crlminala  or  persons 
charged  with  crime.  It  Is  not  a  criminal  ac- 
tion, so  far  as  the  parties  to  the  cause  are 
concerned.  Its  office  is  to  Inqufa-e  into  the 
legality  of  the  custody  of  the  applicant  and 
sometimes  the  applicant  to  charged  with 
crime;  but  It  is  frequently  sued  out  for  the 
purpose  of  determining  the  proper  care  and 
legal  custody  of  children,  and  is  In  no  sense 
criminal  In  Its  application.  In  this  case  we 
think  the  appeal  from  the  habeas  corpus 
proceedings  did  not  stay  the  proceedings  in 
the  criminal  cause,  and  that  the  court  did 
not  err  in  refusing  to  strike  the  cause  from 
the  docket. 

Appellant  requested  the  court  to  Instruct 
the  Jury  that  they  could  bring  in  a  verdict  of 
attempt  to  commit  robbery,  and  the  refusal 
of  the  court  to  so  Instruct  to  the  second 
assignment  of  error.  The  court  did  instruct 
the  Jury  that  they  could  bring  In  a  verdict 
of  simple  assault,  or  an  assault  and  trattery, 
and  we  think  this  Is  as  far  as  it  should  have 
gone.  The  Information,  under  the  provisions 
of  the  statute,  charged  the  defendant  with  an 
assault  with  intent  to  steal  the  property  of 
another,  and  we  hardly  see  how  the  question 
of  assault  can  be  eliminated  from  the  at- 
tempt under  this  statute.  It  will  be  noted 
that  the  Information  did  not  charge  the  sub- 
stantive crime,  but  an  assault  with  intent 
to  commit  the  crime.  We  think  the  instruc- 
tion was  properly  refused. 

The  following  Instruction  of  the  court  is 
alleged  as  error  on  the  ground  that  it  was  a 
comment  upon  the  testimony:  "Ton  are  far- 
ther instructed  that  you  should  convict  the 
defendant  of  assault  with  an  Intent  to  com- 
mit robl)ery  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  at  the  time 
in  question  he  committed  an  assault  or  aided 
or  advised  the  assault  upon  the  prosecuting 
witness  for  the  purpose  of  robb^y,  and  that 
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in  making  tbe  assault  he  Intended  to  nse 
wbatever  force  mtgbt  be  necessary  to  over- 
come the  proeecntlng  witness  and  accomplish 
bis  pnrpose.— that  of  robbery."  We  are  nn- 
able  to  see  that  there  Is  any  element  of  com- 
ment on  the  testimony  In  this  Instmctlon. 
The  jnry  certainly  imderstood,  when  tbe 
«onrt  said  "that  In  making  the  assanlt"  and 
words  following  It  was  connecting  those 
words  with  the  preceding  portion  of  the  In- 
atmction,  "if  yon  believe  from  tbe  evidence 
beyond  a  reasonable  doubt"  that  he  did,  etc. 

The  fourth  assignment  Is  that  the  conrt 
-erred  In  charging  the  Jory  to  disbelieve  a 
witness  who  was  mistaken,  or  has  knowingly 
testified  falsely,  without  the  qualtflcatlon  "un- 
less corroborated  by  other  competent  eVl- 
-dence."  It  Is  a  sufficient  answer  to  this  to 
aay  that  no  snch  charge  was  given  by  the 
conrt.  Tbe  Instruction  was  as  follows:  "Ton 
are  further  instructed  that  yon  are  Judges  of 
tbe  credibility  that  ought  to  be  given  to  the 
testimony  of  the  different  witnesses,  and  yon 
are  not  bound  to  believe  anything  to  be  a 
fact  because  a  witness  has  stated  It  to  be 
so,  provided  you  believe  from  all  the  evt- 
-dence  that  such  witness  Is  mistaken,  or  has 
knowingly  testified  falsely."  This  was  a 
proper  statement  of  the  law.  The  Jury  were 
not  told  In  said  Instmctlon  that  they  mnst 
disbelieve  the  witness,  and  tbe  last  proviso, 
"provided  you  believe  from  all  the  evidence 
that  such  witness  Is  mistaken,  or  has  know- 
ingly testified  falsely,"  covers  In  effect  the 
ordinary  statement  which  the  appellant  Insists 
npon  having  interjected,  namely,  "unless  cor- 
roborated by  other  competent  evidence." 

The  fifth  assignment  is  that  the  court  erred 
in  overruling  the  demurrer  to  the  Informa- 
tion. Tbe  information  in  this  case  was  sus- 
tained by  this  court  in  the  case  of  State  t. 
CoBtello  (Wash.)  69  Pac.  1099;  but,  as  an 
Independent  proposition,  we  think  the  Infor- 
mation was  sufficient 

In  regard  to  the  next  assignment, — ^that  tbe 
court  erred  in  denying  appellant's  motion  for 
a  new  trial,  for  the  reason  that  the  verdict 
was  contrary  to  law  and  the  evidence,  and 
the  evidence  was  Insufficient  to  Justify  the 
verdict — an  examination  of  the  record  con- 
vinces us  that  there  was  ample  testimony  to 
warrant  the  verdict. 

The  seventh  assignment  relates  to  the  ob- 
jections made  to  forms  of  questions  and  col- 
loquies between  the  prosecuting  attorney  and 
a  witnem  William  Spurrell.  While  these 
questions  seem  to  be  somewhat  leading,  the 
drcumstances  under  which  the  testimony 
was  produced  In  court  as  shown  by  the  rec- 
ord. Justified,  we  think,  the  questions  asked. 

The  eighth  assignment  Is  In  regard  to  ob- 
jections to  a  statement  made  to  tbe  Jury  by 
tbe  prosecuting  attorney  In  reference  to  tbe 
law.  It  Is  frankly  admitted  by  the  prose- 
enting  attorney  that  the  statement  made  was 
a  misstatement  of  tbe  law  In  reference  to 
the  use  of  depositions,  but  be  asserts  that  be 
tlkonght  at  the  time  he  was  stating  the  law 


correctly,  and,  as  there  seemed  to  be  no 
Intent  to  misstate  the  law,  and  as  the  appel- 
lant did  not  ask  the  court  for  any  Instruc- 
tion on  the  law  In  that  regard,  we  do  not 
think  that  be  can  urge  the  objection  here. 
In  any  event  we  do  not  think  that  the 
statement  was  of  sufficient  Importance  to 
warrant  a  reversal  of  the  case. 

The  ninth  assignment — In  regard  to  the  In- 
troduction of  pieces  of  hose  offered  in  evi- 
dence—was passed  upon  by  this  conrt  in 
opposition  to  appellant's  contention  in  State 
T.   Oostello,  supra. 

The  last  assignment  Is  that  the  court  erred 
in  abusing  its  discretion  In  the  severity  of 
the  sentence  Imposed,  namely,  12  years  In 
the  penitentiary:  and  a  very  earnest  plea  is 
made  by  counsel  for  appellant  for  tbe  modi- 
fication of  the  sentence  by  this  conrt  But 
while  12  years  seems  to  be  somewhat  severe, 
an  examination  of  the  record  In  this  cause 
convinces  us  that  tbe  appellant  was  of  a 
very  depraved  mind,  and  a  dangerous  man  In 
a  commnnlty;  and  that  when  this  assault 
was  made  It  was  made  with  the  knowledge 
that  it  was  liable  to  result  in  loss  of  life. 
Under  all  the  circumstances  as  shown  by  the 
record,  we  feel  unwilling  to  disturb  the  Judg- 
ment of  the  trial  court  In  that  respect 

The  Judgment  In  all  things  will  be  af- 
firmed. 

REAVIS.  O.  J.,  and  PULLERTON,  AN- 
DERS, and  MOUNT,  JJ.,  concur. 


JORDAN  V.  CITT  OP  SBATTLH. 

(Supreme  Conrt  of  Washington.     Nov.  8, 
1902.) 

MUNICIPAL  CORPORATIONS— PERSONAL  INJU- 
RIES—SIDRWALKS— AVOIDING  DEFECT— TRI- 
AL —  CROSS-EXAMINATION  —  DISEASB  AUO- 
UBNTINO   INJURY— EXCESSIVE  DAUAGBS. 

1.  lu  an  action  against  a  city  for  personal  in- 
Jarles,  it  was  not  error  to  exclude  a  qaeRtion 
to  plaiutiff,  on  cross-examiuatioD,  as  to  wheth- 
er a  certain  doctor  had  not  told  her  that  "the 
only  war  yon  can  cure  that  leg  wonid  be  to  go 
to  tbe  hospital  and  rest,— keep  off  your  feet 
ond  then  it  would  get  wpH";  plaintiff  not  hav- 
toK  testified  to  any  conversatioD  with  the  doc- 
tor. 

2.  It  was  not  competent  to  ask  plaintiff  if  she 
did  not  know  that  by  a  certain  indirect  route 
she  rnnid  have  avoided  the  defective  sidewalk 
00  which  she  was  injured,  as  she  had  the  right 
to  travel  the  most  direct  coarse. 

3.  It  was  not  prejudicial  error  to  refuse  a 
question  as  to  the  rensonuble  valne  of  medical 
services  rendered  the  plaintiff,  where  no  doc- 
tor's fees  were  claimed  or  allowed. 

4.  Where  a  city  negligently  maintained  a 
sidewalk  in  snch  defective  condition  that  in- 
jury to  pedpstriaus  might  result,  and  plaintiff, 
who  was  suffering  from  a  diseased  condition  of- 
her  leg,  was  injured  by  such  negligence,  and 
the  injury  was  aggravated  and  augmented  by 
the  disease,  and  a  recovery  retarded  or  pre- 
vented, she  was  entitled  to  recover  for  the 
whole  injury. 

5.  New  trial  of  an  action  for  personal  inju- 
ries will  not  he  granted  for  newly  discovered 
evidence,  consisting  of  testimony  of  persons  liv- 
ing In  the  same  house  with  defendan^fft 

igitized  by ' 


744 


70  PACIFIC  BEPOBTBSt. 


(Waah. 


eral  months  after  the  alletced  faijiiry  that  she 
made  no  complaint  of  Injury  and  was  not  sick 
or  lame;  it  appearinK  that  tliere  had  been  one 
previous  trial  a  year  before,  and  that  the  claim 
was  presented  a  year  before  the  first  trial. 

6.  A  verdict  for  $6,090  for  injuries  to  plain- 
tiff's lex  by  reason  of  a  defective  sidewalli  will 
not  be  set  aside  as  excessive  where  there  was 
testimony  that  ulcerations  caused  by  the  acci- 
dent were  permanent,  and  that  plaintiff  was 
ftartially  disabled,  and  probably  would  be  for 
ife,  and  the  injuries  were  exhibited.  Bo  that  the 
jury  could  judge  of  their  effect. 

Appeal  from  superior  court.  King  county; 
W.  R.  Bell.  Judge. 

Action  by  Margaret  Jordan  against  the 
dty  of  Seattle  for  personal  injuries.  Ftom 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

See  66  Pac.  U4;  70  Pac.  64. 

Mitchell  GlUlam  and  William  Parmerlee, 
for  appellant.  J.  P.  Ball  and  L  D.  Mc- 
Cntcbeon,  for  respondent. 

DDNBAB,  J.  This  is  an  appeal  from  a 
Judgment  rendered  In  the  superior  court  of 
King  county  on  the  2d  day  of  January,  1902, 
In  favor  of  respondent  and  against  appellant. 
In  the  sum  of  |6,000,  for  personal  injuries 
alleged  to  bare  been  sustained  by  tbe  re- 
spondent by  reason  of  a  defective  sidewalk. 
This  case  was  heretofore  before  this  court, 
and  was  decided  September  6,  1901.  In  tbe 
former  trial,  on  tbe  challenge  to  plaintiff's 
evidence,  tbe  case  was  taken  from  the  Jury, 
and  the  cause  dismissed,  for  tbe  reason  that 
the  evidence  showed  contributory  negligence 
on  tbe  part  of  tbe  plaintiff.  Upon  appeal 
tbe  case  was  reversed,  this  court  holding  that 
whether,  under  the  circumstances  as  shown 
by  the  testimony,  tbe  plahitiff  was  guilty 
of  contributory  negligence,  was  a  question 
for  tbe  Jury,  and  upon  a  new  trial  tbe  re- 
sult was  as  above  Indicated.  It  Is  contended 
by  the  appellant  that  tbe  court  erred  In  deny- 
ing appellant's  motion  for  a  nonsuit;  that 
tbe  case  presented  by  tbe  record  on  this  ap- 
peal is  much  stronger  in  favor  of  appellant 
than  upon  tbe  former  appeal.  It  is  not  nec- 
essary to  again  discuss  the  evidence  in  this 
case,  for  a  comparison  of  the  record  on  the 
present  appeal  with  that  on  the  prior  appeal 
convinces  us  that  there  was  no  substantial 
difference  in  tbe  testimony  offered  by  the 
plaintiff  in  tbe  two  different  trials.  There- 
fore tbe  court  did  not  err  in  denying  appel- 
lant's motion  for  a  nonsuit. 

The  second  assignment  Is  that  the  court 
erred  in  sustaining  an  objection  to  tbe  fol- 
lowing question:  "I  will  ask  yon  what  phy- 
sician, If  any,  baa  treated  yonr  leg  since 
tbe  time  of  the  last  trial."  No  page  of  tbe 
transcript  Is  referred  to  by  tbe  appellant 
in  Its  brief,  but  an  examination  of  tbe  rec- 
ord shows  that  tbe  question  upon  which  this 
assignment  of  error  is  based  was  answered 
by  tbe  plaintiff.  On  page  37,  after  some 
discussion  between  tbe  attorneys  on  this 
proposition,  the  question  was  asked:  "What 
physician,  U  any,  besides  tbe  one  you  have 


mentioned  (Dr.  Bollnk),  has  examined  your 
leg  with  reference  to  giving  you  treatment 
for  it;  and  from  what  physician,  if  any, 
have  you  received  treatment  for  your  leg, 
besides  tbe  one  you  mentioned?  Answer. 
Dr.  Bollnk  has  been  treating  it  since  tbe— 
Question:  I  say  except  Dr.  Bollnk."  Mr. 
McCutcbeon,  counsel  for  tbe  plaintiff,  here 
Intervened  as  follows:  "The  question  In- 
volves this,— as  to  whether  be  is  tbe  only 
one."  To  which  the  witness  answered: 
"Yes,  sir;  be  is  the  only  one  that  has  treat- 
ed It"  Then  the  question  by  counsel  for  the 
defendant:  "He  is  tbe  only  one  that  has 
treated  your  leg?  Answer.  Yes,  sir.  Ques- 
tion. Or  examined  it  for  the  purpose  of 
treatment?  Answer.  Yes,  sir."  We  think 
this  excerpt  from  tbe  testimony  disposes  of 
tills  assignment 

Again  It  is  alleged  that  tbe  court  erred  In 
sustaining  an  objection  to  the  following 
question,  on  page  48  of  the  transcript:  "Did 
not  be  (Dr.  Bolink)  also  tell  you  at  that  time 
that  tbe  only  way  that  you  could  cure  tliat 
leg  would  be  to  go  to  tbe  hospital  and  rest 
—keep  off  yonr  feet,  and  then  It  would  get 
well?"  This  was  properly  rejected  as  not 
being  proper  cross-examination.  It  is  stated 
by  counsel  for  the  appellant  in  Its  brief  that 
respondent  bad  testified  in  her  direct  examin- 
ation of  her  visit  to  Dr.  Bolink  for  tbe  pur- 
pose of  getting  a  prescription,  and  a  part 
of  tbe  conversation  bad  between  her  and 
the  doctor.  Again  the  page  of  the  record 
where  such  statement  Is  found  is  not  refer- 
red to,  but  we  have  examined  the  testimony 
of  tbe  plaintiff  in  chief  carefully,  and  no 
such  testimony  appears.  In  fact,  sbe  did 
not  testify  concerning  any  conversation  with 
Dr.  Bollnk,  or  any  other  doctor.  She  simply 
stated  that  it  cost  her  |15  a  month  for  medi- 
cine to  swath  her  leg  with.  The  testimony 
that  Is  ascribed  to  her  by  the  counsel  was 
drawn  out  by  him  on  cross-examination. 

Tbe  third  assignment  is  that  the  court  er- 
red in  sustaining  the  objection  to  the  follow- 
ing question:  "Mrs.  Jordan,  you  knew  that 
there  was  a  way  from  your  house  by  cross- 
ing,—by  gobig  up  a  short  distance  and  cross- 
ing over  and  walking  over  on  the  opposite 
side  of  the  street;  that  there  was  a  walk 
there  that  was  not  broken  up  or  In  any  bad 
shape,  but  perfectly  safe,  didn't  you?"  This 
question  was  properly  rejected  as  not  being 
material.  Had  It  been  material,  it  would 
have  been  a  defense  to  this  action,  if  this 
knowledge  could  have  been  traced  to  tbe 
plaintiff.  But  tills  court  has  decided  many 
times.  In  common  with  all  other  courts,  tliat 
a  resident  of  a  city  has  a  right  to  travel 
upon  its  streets  and  walks,  and  lias  a  right 
to  travel  the  most  direct  course.  This  ques- 
tion was  really  passed  upon  under  the  alle- 
gation of  contributory  negligence  made  ia 
the  previous  case. 

There  is  also  assigned  as  error  tbe  action 
of  tbe  court  in  sustaining  an  objection  to  the 
following  question  asked  Dr.  Rowland,  a  wtt- 
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new  In  behalf  of  tlie  appellant:  "What,  in 
yoor  opinion,  would  be  a  reasonable  fee  for 
a  pbyslcian  for  hia  serrlcea  performed  for 
the  purpose  of  effecting  a  cure?"  This  er- 
ror, if  error  it  was  under  any  circumstances, 
is  without  prejudice  here,  for  no  doctor's 
fees  were  claimed  in  the  trial  of  the  cause, 
and  none  were  allowed  by  the  court  or  are 
incorporated  In  the  Judgment 

On  the  question  of  whether  the  disease 
was  permanent  or  not  there  was  a  conflict 
In  the  testimony  which  went  to  the  Jury. 
The  tenth,  eleventh,  and  twelfth  instructions 
are  as  follows: 

"If  the  Jury  believe  from  the  evidence  that 
plaintltr  was  injured  through  the  negligence 
of  defendant,  and  that,  at  the  time  of  the 
injury,  plaintiff  was  suffering  from  a  vari- 
cose condition  of  the  veins  In  the  lower  part 
of  the  left  leg.  and  that  such  Injury  aggra- 
rated.  augmented,  and  accelerated  such  vari- 
cose condition,  and  the  suffering  occasioned 
thereby,  then  your  verdict  will  be  for  the 
plaintiff,  unless  yon  find  that  these  condi- 
tions not  only  might  have  arisen,  but  must 
have  arisen.  If  the  negligence  of  the  defend- 
ant (if  you  And  it  negligent  in  the  premises) 
bad  not  Intervened.  If  the  original  act  of 
the  defendant  was  wrongful,  and  would  nat- 
urally, according  to  the  ordinary  course  of 
events,  prove  injurious  to  some  other  person 
or  po-sons,  and  does  actually  result  in  In- 
Jury,  through  the  intervention  of  other  caus- 
es which  were  not  wrongful,  the  rule  Is  that 
the  Injury  shall  be  referred  to  the  wrongful 
cause,— pass  by  those  which  were  innocent. 
If  one  Is  reasonably  responsible  for  the  act, 
he  Is  chargeable  for  direct  result  of  the  act, 
however  surprising.  The  rule  is,  if  by  rea- 
son of  delicate  condition  of  health  the  conse- 
quences of  a  negligent  injury  are  more  seri- 
ous still,  for  those  consequences  the  defend- 
ant Is  liable,  although  they  are  aggravated 
by  Imperfect  bodily  conditions. 

"The  duty  of  caring  and  of  abstaining 
from  the  unlawful  Injury  of  another  applies 
to  the  sick,  the  weak,  the  Inflrm,  as  fully 
as  to  the  strong  and  healthy;  and  when 
the  duty  Is  violated  the  measure  of  damages 
is  for  the  Injury  done,  even  though  the  in- 
jury might  not  have  resulted  but  for  the 
peculiar  physical  condition  of  the  person  In- 
jured, or  may  have  been  augmented  thereby. 
The  proximate  cause  of  an  Injury  Is  the  ef- 
ficient cause;  the  one  that  necessarily  sets 
the  other  cause  in  motion. 

"The  public  streets  and  sidewalks  In  a  city 
are  not  constructed  and  maintained  for  the 
sole  use  of  the  healthy  and  robust  people, 
but  for  the  use  of  the  Inflrm,  the  sick,  and 
decrepit  as  well.  They  may  lawfully  be 
traveled  by  every  citizen,  without  regard  for 
age,  sex.  or  physical  condition.  If  the  city 
negligently  permits  such  streets  and  side- 
walks to  remain  out  of  repair,  and  any  per- 
son, who  Is  himself  free  from  negligence.  Is 
injured,  the  city  Is  liable  for  the  Injury. 
The  city  is  chargeable  with  the  knowledge 


that  people  of  different  bodily  conditions 
travel  its  streets,  and  that  among  these  are 
the  weak,  the  decrepit,  and  those  with  or- 
ganic predisposition  to  disease.  It  Is  reason- 
able to  expect  that  In  certain  cases,  if  an 
injury  happens  to  one  of  the  latter  class,  full 
recovery  therefrom  may  be  retarded  or  pre- 
vented by  such  predisposition  or  tendency 
to  disease.  The  city  is  chargeable  wltb^ 
knowledge  that  all  classes  of  persons,  includ- 
ing both  the  healthy  and  diseased,  together 
with  such  as  are  afflicted  with  tendency  to- 
disease,  constantly  travel  Its  streets  and  side- 
walks, and  that  such  tendency  to  disease 
might  greatly  aggravate  a  bodily  Injury 
Hence  the  city  has  reasonable  grounds  tty 
expect  that  If  one  of  that  class,  who  are 
diseased,  or  afflicted  with  a  tendency  to  dis- 
ease, is  injured  by  reason  of  a  defect  In  the 
sidewalk  or  street  the  disease  might  de- 
velop, and  greatiy  retard  and  perhaps  pre- 
vent a  cure  of  it  Hence,  If  you  find  that 
the  plaintiff  In  this  action  had  a  tendency 
to  varicose  veins  In  the  lower  part  of  her 
left  leg,  that  she  was  Injured  as  she  alleges, 
that  the  defendant  negligentiy  permitted  the 
defect  in  the  sidewalk  in  controversy  to  re- 
main hi  such  a  condition  as  to  bring  about 
her  injury,  then  and  in  that  case,  I  charge 
you  that  the  negligence  of  the  defendant 
was  the  proxhnate  cause  of  the  whole  In- 
jury, for  which  the  plaintiff  seeks  to  recover 
damages,  unless  you  find  that  the  plaintiff 
was  guilty  of  such  degree  of  negligence  as 
contributed  to  her  own  injury.". 

Such  instructions  are  assigned  as  error,  but 
no  cases  are  cited  in  support  of  this  conten- 
tion; and  we  think  that  the  instructions  are 
sustained  by  the  great  weight  of.  If  not  by 
universal,  authority.  In  Railroad  Co.  v. 
Jones,  83  Ala.  37G,  3  South.  902,  It  was  held 
that  if  the  plaintiff's  Intestate,  at  the  time 
she  received  the  injuries  complained  of,  was 
alflicted  with  an  Incurable  disease,  which 
would  have  caused  her  death  in  the  course 
of  time,  but  that  her  death  was  hastened  by 
the  injuries  received,  the  railroad  would  be 
liable.  The  same.  In  substance,  was  held  in 
Beaucbamp  v.  Mining  Co.,  50  Mich.  1U3,  15 
N.  W.  65,  45  Am.  Rep.  30,  citing  Raih-oad 
Co.  V.  Reaney,  42  Md.  117,  where  the  court 
said:  "But  it  Is  equally  tnie  that  no  wrong- 
doer ought  to  be  allowed  to. apportion  or 
qualify  his  own  wrong,  and  that  as  a  loss 
has  actually  happened  whilst  his  own  wrong- 
ful act  was  in  force  and  operation,  he  ought 
not  to  be  permitted  to  set  up  as  a  defense 
that  there  was  a  more  immediate  cause  of 
the  loss,  if  that  cause  was  put  into  operation 
by  his  own  wrongful  act"  In  Tice  v.  Munn, 
94  N.  Y.  021.  It  was  held  that  one  whose 
negligence  has  occasioned  a  personal  injury 
to  another  is  liable  for  the  proximate  conse- 
quences of  his  act.  although  these  are  ag- 
gravated by  reason  of  the  delicate  health  of 
the  person  Injured;  that  the  liability  Is  not 
limited  to  such  consequences  of  the  Injury 

aa  would  liave  resulted  if  the  . 
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in  good  bodily  health.  "If  the  original  act 
was  wrongful,  and  would  naturally,  accord- 
ing to  the  ordinary  course  of  events,  prove 
injurious  to  some  other  person  or  persons,  and 
does  actually  result  In  injury  through  the 
intervention  of  other  causes  which  are  not 
wrongful,  the  Injury  shall  be  referred  to  the 
wrongful  cause,  passing  by  those  which  were 
innocent"  Cooley,  Torts  (2d  Bd.)  p.  76,  par. 
3.  It  was  held  in  Railway  Ca  v.  Ferguson 
<Tex.  Civ.  App.)  64  S.  W.  797,  that  a  railroad 
company  was  liable  for  an  Injury  to  a  preg- 
nant passenger  caused  by  Its  negligence  in 
allowing  a  car  to  collide  with  a  train,  though 
flueh  collision  would  not  have  taijured  an  or- 
dinary passenger,  and  the  company  or  its 
agent  bad  no  knowledge  of  the  passenger's 
condition.  In  Lapleine  y.  Steamboat  Co. 
(La.)  4  South.  875,  1  L.  R.  A.  878,  it  was 
held  that  the  duty  of  care  and  of  abstaining 
from  the  unlawful  injury  of  another  applies 
to  the  sick,  the  weak,  the  infirm,  as  fully  as 
to  the  strong  and  healthy;  and  when  the 
duty  Is  violated  the  measure  of  damages  is 
the  Injury  done,  even  though  such  Injury 
might  not  have  resulted  but  for  the  peculiar 
physical  condltlmi  of  the  person  injured,  or 
may  have  been  aggravated  thereby.  In 
Stewart  v.  City  of  Ripon,  88  Wis.  584,  there 
was  some  evidence  that  the  diseased  condi- 
tion of  the  plaintiff's  arm,  following  the  ac- 
-cldent,  was  aggravated  by  an  organic  scrofn- 
lous  tendency  on  his  part;  and  it  was  held 
that.  If  the  diseased  condition  of  plaintiff's 
arm  would  not  have  occurred  but  for  his 
organic  tendency  to  scrofula,  still  plaintifTs 
negligence  must  be  regarded  as  the  proximate 
-cause  of  the  whole  injury.  Many  of  the  in- 
structions complained  of  are  taken  from  this 
case.  This  question  was  also  practically 
passed  upon  by  this  court  in  Clukey  v.  Se- 
attle Electric  Co;,  27  Wash.  70,  67  Pac.  379. 
We  think  no  error  was  committed  by  the  In- 
structions given. 

Appellant  also  complains  that  the  court 
-erred  in  overruling  its  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  atfidavits  show  that  the  affiants  lIvM  for 
several  months  after  the  date  of  the  alleged 
accident  in  the  same  house  with  respondent; 
that  during  said  time  they  saw  the  respond- 
ent dally,  and  she  made  no  complaint  of  in- 
jury, and  was-  not  sick  or. lame,  or  confined 
to  her  house.  It  is  true,  as  appellant  says, 
that  this  evidence  would  have  had  an  im- 
portant bearing  upon  the  case  If  it  had  been 
known  at  the  time  of  the  trial.  But  we 
think,  under  all  the  circumstances  of  this 
case,  considering  that  the  case  had  been 
tried  once  before  nearly  a  year  prior  to  such 
trial,  that  the  claim  for  damages  had  been 
presented  to  the  city  a  year  before  the  first 
trial,  and  that  no  effort  had  been  made  dur- 
ing all  that  time  to  inquire  of  persons  living 
at  the  house  where  the  plaintiff  lives,  the 
court  did  not  abuse  Its  discretion  in  overrul- 
ing the  motion  upon  that  ground. 

It  is  also  earnestly  contended  that  the  yer- 


dlct  is  excessive,  and  shows  passion  and 
prejudice  on  the  part  of  the  jury.  It  seems 
difficult  to  understand  why  jnrors  should 
entertain  passion  and  prejudice  against  a 
city,  and  there  is  no  proof  in  the  record  of 
the  existence  of  such  feeling,  except  it  may 
be  furnished  by  the  size  of  the  verdict  On 
its  face,  it  seems  to  this  court  an  excesslTe 
verdict,  hot  sufllcient  testimony  went  to  the 
Jury  that  the  ulcerations  formed  by  reason 
of  this  accident  were  permanent  and  that 
the  plaintiff  was  partially  disabled,  and  prob- 
ably would  be  for  life;  and  this,  in  connec- 
tion with  the  fact  that  an  exhibition  of  the 
affected  parts  of  the  plaintiff  was  made  to 
the  jury,  and  that  they  had  a  better  oppor- 
tunity to  determine  the  malignity  and  bale- 
ful effect  of  the  injury  than  this  court  pre- 
vents us  from  reaching  a  conclusion  that  tiie 
verdict  was  prompted  by  passion  or  prej- 
udice, and  from  Interfering  with  the  diacre- 
tion  of  the  jury  in  that  regard. 
The  judgment  is  affirmed. 

REAVIS.  O.  J.,  and  ANDERS,  MOUNT, 
and  PULLERTON,  JJ.,  concur. 


StJTTER  V.  MOORE  INV.  CO: 

(Supreme  Court  of  Wasbhigtou.     Nov.  18, 
1902.) 

NOVATION  —  SUBSTITUTION      OP      DEBTORS  — 

PLEAmNO—E\nDENCE— SUFFICIENCY— COE- 

PORATIONS—MANAQERS— CONTRACTS. 

1.  Where  plaintiff  alleged  that  defendant 
company  had  a^eed  to  assume  the  payment  of 
a  debt  due  plaintiff  from  T.,  it  was  not  error 
to  admit  evidence  of  a  conversation  between  T. 
and  defendant's  mnnairer. 

2.  A  complaint  averring  that  T.  owed  plain- 
tiff money,  and  that,  -  being  refused  further 
credit,  defendant  agreed  to  accept  the  recei^ 
of  T.'s  business  and  assume  the  debt  to  piam- 
tiff  for  the  purpose  of  keeping  the  business  mn- 
ninK.  and  that  plaintiff  agreed  to  accept  de- 
fendant as  debtor  aud  released  T.,  sufficiently 
alippod  a  novation. 

8.  Elvidence  examined,  and  Md,  that  the 
questions  whether  there  was  a  novation  where- 
by defendant  aereed  to  assume  T.'s  debt  to 
plaintiff,  and  whether  further  goods  were  fur- 
nished to  conduct  T.'s  business  on  defendant's 
promise  to  pny.  were  properly  left  to  the  jury. 

4.  Where,  M.,  the  manager  of  a  corporation, 
called  up  plaintiff  over  the  telephone,  and  be- 
gan by  saving,  "This  is  the  M.  Investment 
Company,  Mr.  M.  talking,"  plaintiff  was  jns- 
tified  In  believing  that  he  was  dealing  with  the 
corporation,  and  not  the  individnal. 

Appeal  from  sup^ior  court.  King  county; 
Geo.  Meade  Emory,  Judge. 

Action  by  David  Sutter  against  the  Moore 
Investment  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Smith  &  Cole,  for  appellant  Richard  Os- 
bom,  for  respondent 

DUNBAR,  J.  The  respondent  sued  appel- 
lant on  two  causes  of  action,  alleging  in  both 
that  appellant  owned,  controlled,  and  man- 
aged the  Lincoln  building  in  Seattle,  and  op- 
erated and  conducted  the  same  as  an  apart- 
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ment  bonse;  tbat,  for  the  accommodation  of 
the  tenants  of  the  Lincoln,  a  restaurant, 
•known  as  the  "Llneolp  Caf6,"  was  conduct- 
ed by  one  Tremalne;  tbat  on  March  4,  1901, 
Tremalne  owed  the  respondent  for  meats 
$411uS3,  and  was  refused  further  credit  un- 
less sach  Indebtedness  was  paid;  that  there- 
npon  appellant,  respondent,  and  Tremalne 
entered  into  a  novation,  whereby  appellant, 
for  the  purpose  of  keeping  the  said  restaurant 
mnning,  and  in  consideration  of  the  arrange- 
ment made  between  it  and  Tremalne  for  the 
payment  to  It  of  the  receipts  of  the  restau- 
rant agreed  to  pay  said  bill,  and  respondent 
accepted  appellant  and  discharged  said  Tre- 
malne, and  that  thereafter,  on  March  8, 
1901,  appellant  paid  respondent  $212.23  of 
said  bill,  agreeing  to  pay  the  balance  of  $200 
within  one  week;  and  that  the  same  was 
never  paid.  For  a  second  cause  of  action  It 
Is  alleged  that  appellant  directed  respondent 
to  furnish  whatever  meat  should  be  require 
-ed  to  supply  said  restaurant,  and  agreed  tbat 
npMi  presentation  of  weekly  statements  of  the 
amonnt  so  furnished  It  would  pay  the  same; 
that,  relying  upon  such  agreement,  the  re- 
spondent furnished' the  restaurant  with  meats 
to  the  value  of  $562.54.  and  rendered  weekly 
statements,  which  appellant  promised  to  pay, 
but  It  paid  no  part  thereof  except  $50,  leav- 
ing a  balance  due  of  $512.54.  The  total 
amount  sued  for  Is  $712.54.  The  appellant 
Interposed  a  general  denial  to  the  first  and 
second  causes  of  action,  excepting  It  admitted 
that  the  Lincoln  was  an  apartment  house,  and 
that  it  paid  the  respondent  $211.23  on  March 
8,  1901,  and  also  the  sum  of  $50,  and  denied 
that  any  sum  was  owing  from  it  to  the  re- 
spondent. After  respondent's  case  was  pre- 
sented, appellant  made  a  motion  for  a  non- 
suit wblcb  was  denied.  A  verdict  was  ren- 
dered by  the  Jury  for  the  amount  prayed  for 
by  the  respondent,  and  a  new  trial  on  the 
ground  of  InsufQcIency  of  the  evidence  to 
Justify  the  verdict  and  for  errors  of  law  oc- 
curring at  the  trial  was  denied. 

The  contention  that  the  court  erred  in  over- 
ruling the  objections  to  the  testimony  of 
Tremalne  relative  to  a  conversation  between 
himself  and  Moore  is  untenable.  Tremalne 
was  one  of  the  parties  to  the  novation,  and 
the  testimony  was  simply  a  link  in  showing 
the  understanding  arrived  at.  It  Is  claimed 
by  the  appellant  that  a  novation  was  not 
established  by  the  testimony.  The  doctrine 
of  novation  is  so  well  understood  that  It 
hardly  seems  necessary  to  cite  authorities 
to  define  It.  Novation  means  substitution. 
It  may  be  either  the  substitution  of  a  new 
obligation  for  an  old  one  between  the  same 
parties  with  Intent  to  displace  the  old  obliga- 
tion with  the  new,  or  the  substitution  of  a 
new  debtor  for  the  old  one  with  intent  to  dis- 
charge the  old  debtor,  or  the  sobstltution  of 


a  new  creditor  with  Intent  to  transfer  the 
rights  of  the  old  creditor  to  the  new.  The 
second  class  Is  the  ordinary  case  of  novation, 
and  Is  the  case  Involved  In  the  cause  on 
triaL  A  novation  is  a  new  contractual  rela- 
tion. It  Is  based  upon  a  new  contract  by  all 
the  parties  interested.  It  must  have  the  nec- 
essary parties  to  the  contract,  a  valid  prior 
obligation  to  be  displaced,  a  proper  considera- 
tion, and  a  mutual  agreement.  If  A.  owes  B. 
a  sum  of  money,  and  C.  agrees  to  pay  the 
debt  of  A.  to  B.,  and  B.  agrees  to  accept  C. 
instead  of  A.  as  payor  of  the  debt  and  to 
discharge  A.  from  his  original  obligation, 
that  is  a  novation.  There  was  sufficient  stat- 
ed In  the  complaint  to  create  a  novation,  and 
we  think  the  testimony  was  sufficient  to  be 
submitted  to  the  discretion  of  the  Jury.  It 
appears  that  Tremalne  turned  over  the  re- 
ceipts of  the  business  to  appellant  that  the 
appellant  agreed  tc  pay  Tremalne's  obligation 
to  the  respondent  and  that  the  respondent 
agreed  to  accept  the  appellant  Instead  of 
Tremalne.  As  to  the  goods  subsequently  fur- 
nished to  Tremalne,  the  respondent  testifies 
positively  that  he  would  not  have  furnished 
them  except  for  the  agreement,'  and  that  he 
rendered  his  bills  to  appellant  company. 

The  appellant  contends  and  testifies  through 
Its  manager  that  the  secretary  of  the  appel- 
lant company  became  simply  the  cashier  of 
the  appellant,  and  was  in  no  way  responsible 
for  any  particular  debt.  But  there  was  a 
plain  conflict  of  testimony  on  that  subject, 
which  the  Jury  determhied  In  favor  of  re- 
spondent's contention.  It  as  again  contend- 
ed by  the  appellant  that.  If  there  was  any 
promise  to  pay  or  substitute,  it  was  Moore 
Individually,  who  was  the  manager  of  the 
company,  that  entered  Into  the  contract  and 
not  the  appellant  company.  But  upon  this 
there  Is  also  a  conflict  of  testimony.  A  part 
of  this  contract  was  made  through  the  me- 
dium of  the  telephone,  and  Tremalne  and 
respondent  testified  that  when  Tremalne  and 
the  appellant  had  come  to  an  understanding 
that  the  appellant  was  to  be  substituted  for 
Tremalne,  Moore,  the  manager  of  the  appel- 
lant company,  called  up  the  respondent  by 
telephone,  and  commenced  the  conversation 
In  this  wise:  "This  is  the  Moore  Investment 
Company,  Mr.  Moore  talking."  We  think 
this  was  sufficient  to  convey  the  idea  to  the 
respondent  that  he  was  dealing  with  the 
Moore  Investment  Company,  and  not  with 
the  particular  Individual  who  was  at  the  tele- 
phone. 

No  error  of  law  having  been  committed 
by  the  court  and  the  case  having  been  sub- 
mitted to  the  Jury  under  proper  Instructions, 
the  Judgment  wUl  be  affirmed. 

REAVia  C.  J.,  and  FtJLLERTON,  AN- 
DERS, and  MOUNT,  JJ„  concub 
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STATB  ex  rel.  LOWMAN  &  HANFORD 

STATIONERY  &  PRINTING  CO. 

v.  RIPLINQER,  Comptroller. 

(Soin-eme  Court  of  Washington.    Not.  8.  1902.) 

UONICTPAL    CORPORATIONS  —  CHARTBRB  — 

AMENDMENT— SUBMISSION  TO  VOTS- 

UBRARIES-OOVERNMENT. 

1.  Wbere  a  proposed  amendment  to  a  city 
charter  consisted  of  several  sections,  all  relat- 
ing to  the  same  subject,  a  description  of  the 
amendment  on  the  ballots  which  required  the 
TOter  to  vote  for  or  against  the  entire  amend- 
ment was  not  objectionable  for  failure  to  sub- 
mit in  such  a  form  that  each  section  of  the 
amendment  mif;bt  be  voted  on  separately. 

2.  Seattle  City  Charter,  art.  14.  in  force 
prior  to  its  amendment,  March  4,  1902,  provid- 
ed for  a  library  board  of  five  members,  and  de- 
clared that  the  city  council  should  provide  for 
the  expense  of  maintaining  the  library  by 
monthly  appropriations,  to  be  expended  lu  the 
manner  provided  by  ordinance,  etc.  By  the 
amendment  the  board  was  increased  to  seven, 
and  five  different  sources  of  revenue  to  make 
op  the  library  fund  prescribed;  and  section  6 
of  the  amendment  declared  that  the  library 
board  should  control  the  library,  and  should 
have  authority  to  expend  the  fund  by  certifi- 
cates to  the  city  comptroller,  who  should  issue 
his  warrants  therefor  to  the  city  treasurer, 
which  warrants  shonid  be  paid  from  the  library 
fund.  Beld,  that  the  amended  act  prescribed  a 
new  scheme  of  government  for  the  library,  and 
superseded  the  prior  provisions,  and  therefore 
deprived  the  city  conncil  of  any  Jurisdiction 
over  expenditure  of  the  fund. 

Appeal  from  snperlor  court,  King  county; 
Boyd  J.  Tallman,  Judge. 

Mandamus  by  the  state,  on  relation  of  the 
Lowman  &  Hnnford  Stationery  &  Printing 
Company,  against  John  Ripllnger,  as  comp- 
troller and  ex  ofBcIo  clerk  of  the  city  of  Se- 
attle. From  a  Judgment  directing  the  is- 
suance of  a  peremptory  writ,  defendant  ap- 
peals.   Affirmed. 

Mitchell  Gilliam  and  Wm.  Parmerlee,  for 
appellant.  Preston,  Carr  &  Gllman  and  Jay 
C.  Allen,  for  respondent 

DUNBAR,  J.  This  is  an  appeal  from  an 
order  and  Judgment  granting  a  peremptory 
writ  of  mandate  against  the  appellant,  who 
Is  comptroller  and  ex  officio  clerk  of  the  city 
of  Seattle,  requiring  him  to  issue  and  deliver 
to  the  relator  a  warrant  upon  the  treasurer 
of  the  city  of  Seattle,  payable  out  of  the 
library  fund,  for  the  sum  of  $245.29.  On  the 
petition  of  the  relator  an  alternatlTe  writ 
was  issued,  to  which  the  appellant  filed  bis 
return.  The  court  adjudged  the  return  In- 
sufficient In  law,  and  granted  the  peremptory 
writ  There  Is  no  dispute  as  to  the  facts. 
Prior  to  the  city  election  of  1902,  the  charter 
of  the  city  of  Seattle  (article  14)  provided  tac 
the  library  department  of  the  dty.  Said  ar- 
ticle 14  consisted  of  seven  sections.  Sec- 
tions 1  and  2  In  the  original  article  are  prac- 
tically the  same  as  In  the  amended  article. 
Omitting  said  sections,  the  article  Is  as  fol- 
lows: 

"Sec.  8.  There  shall  be  five  library  com- 
missioners appointed  by  the  mayor,  who 
thall  hold  office  for  five  years,  serve  without 


compensation,  and  be  subject  to  remova]  by 
the  mayor.  The  five  commissioners  first  ap- 
Itolnted  shall  so  classify  themselves  that  one 
of  tbem  shall  go  out  of  office  each  year,  be- 
ginning December  Slst  1896.  The  commis- 
sioners havlug  the  shortest  term  to  serve  shall 
be  chairman  of  the  commission,  and  the  li- 
brarian shall  be  secretary  thereof.  There  shall 
be  a  librarian  appointed  by  the  mayor,  whose 
appointment  and  tenure  shall  be  subject  to 
the  provisions  of  article  XVI  of  this  charter. 

"Sec.  4.  Subject  to  the  direction  and  con- 
trol of  the  city  council,  the  librarian  shall 
have  the  custody,  management  and  control 
of  the  library,  and,  under  civil  service  rules, 
have  the  appointment  and  removal  of  bis 
subordinates. 

"Sec.  5.  It  sbaU  be  the  duty  of  the  library 
commissioners  to  visit  the  library  at  least 
monthly,  and  to  make  proper  recommenda- 
tions to  the  mayor,  city  council  and  Ubrarlan 
concerning  the  management  of  the  library 
and  the  purchase  of  books. 

"Sec  6.  The  city  council  shall  provide  for 
the  expense  of  operating,  maintaining  and 
enlarging  the  library  by  monthly  appropria- 
tion from  the  library  fund,  the  same  to  be 
expended  in  the  manner  provided  by  or- 
dinance or  by  this  charter,  but  shall  not  have 
power  to  create  any  debt  or  obligation 
against  the  fund,  except  In  so  far  as  there 
shall  be  money  therein  with  which  to  pay 
the  same. 

"Sec.  7.  The  Seattle  public  library  shall 
be  open  for  the  use  of  the  publio  under  ancb 
regulations  as  the  city  council  shall  by  or- 
dinance prescribe." 

On  the  23d  day  of  December,  1901,  the 
city  council  passed  a  resolution.  No.  677,  of 
which  the  following  is  a  copy: 

"That  sections  1,  2,  S,  4,  5,  6  and  7,  of  ar- 
ticle fourteen  of  the  city  charter  of  the  city 
of  Seattle  be  amended  so  as  to  read  as  fol- 
lows: 

"Article  Fourteen.  The  Library  Depart- 
ment Section  1.  That  there  sball  be  a  li- 
brary fund,  which  shall  consist  of:  First 
Such  gifts,  bequests  and  devises  as  may  be 
given,  bequeathed  or  devised  to  the  city  of 
Seattle  or  any  trustee  for  the  uses  or  pur- 
poses of  the  'Seattle  public  library.'  Second. 
Ten  per  centum  of  the  gross  receipts  of  the 
city  from  all  fines,  penalties  and  licenses. 
Third.  The  rents.  Issues  and  profits  derived 
from  any  property  which  may  be  held  or 
owned  In  trust  for  said  library  by  the  city 
or  any  other  trustee.  Fourth.  Any  appro- 
priation that  the  city  conncil  may  make  for 
said  fund  from  time  to  time.  Fifth.  Sucb 
anntuU  tax  levy  as  the  city  council  may  pro- 
vide 

"Sec.  2.  The  title  of  all  property  belonging 
to  the  Seattle  public  library  shall  be  and  re- 
main in  the  name  of  the  city  and  sball  be 
held  Inviolable  in  trust  for  the  use  and  bene- 
fits of  said  library. 

"Sec.  3.  There  shall  be  seven  library  tm»- 
tees  who  shall  constitute  and  be  known  a* 
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''The  Library  Board,'  and  be  the  gOTeming 
body  of  the  library.  The  mayor,  with  the 
consent  of  the  city  council,  shall  appoint 
seven  trustees,  each  of  whom  shall  hold  of- 
fice for  seven  years  'without  compensation, 
and  be  subject  to  removal  by  the  mayor. 
The  present  library  commission,  together 
with  two  new  commissioners  to  be  appointed 
by  the  mayor,  one  for  the  term  of  six  years 
and  one  for  the  term  of  five  years,  begin- 
ning April  1st,  1902,  shall  be  the  first  library 
board,  and  the  present  commissioners  shall 
continue  to  hold  office  as  such  trustees  until 
the  first  day  of  April  next  succeeding  the 
expiration  of  their  respective  terms  as  com- 
missioners; and  the  mayor  shall  hereafter 
annually  appoint  one  trustee  for  the  term 
of  seven  years,  beginning  on  the  first  day  of 
April  each  year. 

"Sec.  4.  The  librarian  shall  be  elected  by 
the  board  and  subject  to  removal  by  it.  Un- 
der civil  service  rules,  he  shall,  by  and  with 
the  consent  of  the  library  board,  have  the 
appointment  and  removal  of  all  suix>rdlnate 
employes  of  the  library. 

"Sec.  5.  The  library  board  shall  have  the 
management  and  control  of  the  public  li- 
brary as  provided  by  the  laws  of  the  state 
of  Washington,  and  shall  alone  have  author- 
ity to  expend  the  library  fund;  and  the  board 
shall  certify  every  such  expenditure  to  the 
city  comptroller,  who  shall  issue  bis  war- 
rants therefor  to  the  city  treasurer,  and  the 
same  shall  be  paid  by  the  treasurer  out  of 
any  money  In  the  library  fund,  not  other- 
wise appropriated. 

"Except  as  herein  provided,  the  powers 
and  duties  of  the  library  lK>ard  and  the  man- 
agement of  the  public  library  shall  be  ac- 
cording to  the  other  provisions  of  this  char- 
ter, and  the  laws  of  said  state. 

"And  be  It  further  resolved,  that  the  fore- 
going amendments  be  and  the  same  are, 
hereby  submitted  to  the  qualified  voters  of 
the  city  of  Seattle  for  theh:  ratification  or 
rejection  at  the  next  general  election  to  be 
held  March  4th,  1902." 

At  the  general  city  election  held  on  the 
4tb  day  of  March,  1902,  pursuant  to  said  res- 
olution, a  ballot  was  prepared  and  voted 
upon  in  the  following  form:  "For  the  pro- 
posed amendment  No.  4  to  the  city  charter 
of  the  city  of  Seattle,  as  proposed  by  resolu- 
tion No.  677  of  the  city  council  of  said  city, 
which  said  proposed  amendment  relates  to 
the  library  department  of  the  city.  Against 
proposed  amendment  No.  4  of  the  city  char- 
ter of  the  city  of  Seattle,  as  proposed  by  res- 
olntlon  No.  677  of  the  city  coimdl  of  said 
city,  which  said  proposed  amendment  relates 
to  the  library  department  of  the  city."  At 
said  election  the  amendment  was  adopted. 

Two  questions  are  raised  on  this  appeal, 
viz.:  (1)  Was  the  said  proposed  amendment 
legally  adopted  as  a  part  of  the  city  charter 
of  the  city  of  Seattle?  (2)  If  so,  does  it 
tiave  the  effect  of  requb-lng  the  comptroller 
to  Issue  a  warrant  upon  the  city  treasurer 


solely  upon  the  certification  of  the  library 
lioard,  without  any  action  by  the  city  coun- 
cil? It  is  contended  by  the  appellant  that 
the  manner  in  which  these  amendments  were 
submitted  is  opposed  to  the  provisions  of  the 
city  charter  relating  to  the  proposal  and 
adoption  of  amendments,  which  provides 
"that  if  more  than  one  amendment  be  sub- 
mitted at  the  same  general  election  the  same 
shall  be  submitted  at  such  election  in  such 
manner  that  each  proimsed  amendment  may 
be  voted  on  separately  without  prejudice  to 
the  others,"  and  that  Inasmuch  as  there  were 
seven  separate  sections  of  the  charter  in  the 
ballots  submitted  to  the  voters  at  the  elec- 
tion, all  to  be  voted  upon  in  one  form  of  bal- 
lot, the  voters  were  not  permitted  to  segre- 
gate the  sections  which  they  might  favor 
from  those  they  were  opposed  to,  and  that 
they  should  have  been  permitted  to  vote 
upon  each  section  separately.  We  think 
there  can  be  no  substantial  objection  to  the 
manner  in  which  this  amendment  was  sub- 
mitted. It  seems  plain  that  it  was  the  in- 
tention to  submit  an  entirely  different  scheme 
for  the  control  and  management  of  the  li- 
brary and  the  payment  of  its  expenses,  that 
the  amendment  proposed  was  in  furtherance 
of  this  purpose,  and  that  It  was,  in  sub- 
stance, an  independent  amendment  There 
Is  no  provision  that  the  amendments  should 
be  submitted  in  different  sections.  As  is 
well  said  by  the  respondents,  "There  is  no 
more  reason  In  case  of  amendment  in  re- 
quiring each  section  to  be  separately  sub- 
mitted than  for  requiring  each  sentence  to 
be  so  submitted;"  that  it  is  the  unity  of 
subject  that  is  demanded  by  the  charter  pro- 
vision requiring  each  amendment  to  be  sub- 
mitted separately.  It  appears  evident  from 
the  language  of  the  amendment  that  It  was 
the  intention  that  the  new  provision,  as  a 
whole,  should  be  substituted  in  lieu  of  the 
old  provision,  as  a  whole.  That  being  so, 
the  voter  was  not  deprived  of  the  right  to 
exercise  his  choice  In  voting  upon  the  amend- 
ment 

We  also  think  that  It  was  the  intention 
of  the  amendment  to  compel  the  comptroller 
to  Issue  a  warrant  upon  the  city  treasurer 
solely  upon  the  certification  of  the  library 
board,  without  any  action  by  the  city  coun- 
cil. Section  5  provides,  in  terms,  that  the 
board  shall  alone  have  authority  to  expend 
the  library  fund;  that  it  shall  certify  every 
such  expendltru'e  to  the  city  comptroller,  who 
shall  issue  its  warrants  therefor  to  the  city 
treasurer,  and  the  same  shall  be  paid  by 
the  treasurer  out  of  any  money  in  the  library 
fund  not  otherwise  appropriated.  This  pro- 
vision is  so  clear  and  explicit  that  we  are 
unable  to  construe  it  Nothing  that  could  be 
said  would  elucidate  it  -  And  If.  as  is  con- 
tended, it  is  in  conflict  or  inconsistent  with 
and  repugnant  to  the  provisions  of  sections 
7  and  12  of  article  9,  being  the  last  expres- 
sion of  the  lawmaking  power  on  that  sub- 
ject It  must  control.    As  was  pald^n^Spche 
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V.  City  of  New  Jersey.  40  N.  J.  Law,  257: 
"Every  statnte  must  be  considered  accordlns 
to  what  appears  to  have  been  tbe  Intention 
of  tbe  legislature,  and  even  tbougb  two  stat- 
utes, relating  to  tbe  same  subject,  be  not 
In  tferms  repugnant  or  Inconsistent,  if  tbe 
later  statute  Is  clearly  Intended  to  prescribe 
tbe  only  rule  wblcb  sbould  govern  tbe  case 
provided  for.  It  will  be  construed  as  repeal- 
ing tbe  original  act  Tbe  rule  does  not  rest 
strictly  upon  tbe  ground  of  repeal  by  im- 
plication, but  upon  tbe  principle  tbat  wben 
tbe  legislature  makes  a  revision  of  a  par- 
ticular statute,  and  frames  a  new  statute 
upon  tbe  subject-matter,  and  from  tbe  frame- 
work of  tbe  act  it  is  apparent  tbat  tbe  leg- 
islature designed  a  complete  scbeme  for  tbis 
matter,  It  is  a  legislative  declaration  tbat 
wbatever  Is  embraced  In  tbe  new  law  sball 
prevail,  and  whatever  is  excluded  is  discard- 
ed. It  is  decisive  evidence  of  an  intention 
to  prescribe  tbe  provisions  contained  in  tbe 
later  act  as  tbe  only  ones  on  tbat  subject 
which  shall  be  obligatory."  A  comparison 
of  the  original  sections  with  the  sections 
amended  conclusively  shows  tbat  It  was  the 
intention  of  the  city  council  to  revise  the  en- 
tire matter  to  which  they  both  had  reference, 
and  to  substitute  the  new  law  for  the  old. 
The  Judgment  will  therefore  be  affirmed. 

REAV18.   C.  J.,   and  ANDERS,  MOUNT, 
and  FULLEBTON,  JJ.,  concur. 


CZARECKI   et   al.   v.   SEATTLE   &   &    F. 
RY.  &  NAV.  CO.  et  al. 

(Supreme  Court  of  Washington.     Nov.  8, 
1902.) 

COAL  MINES-VBNTILATION-DinT  OF  OPBR. 
ATOn— DEATH  OP  MINER— ASSUMPTION  OW 
BISK-DBLBOATION  OP  DUTT-PBLLOW  SBRT- 
ANT— N0TICR-EV1DENCB-0PIN10N8. 

1.  Au  inRtrnction,  in  an  action  for  death  of 
a  miner  from  black  damp,  ia  proper,  which, 
after  quotini^  Ballinger's  Ann.  Codes  &  St.  f 
31G5,  providine  that  the  owner  or  operator  of 
a  coai  mine  snail  provide  therein  a  good  and 
sufficient  amount  of  ventilation  for  employes 
therein,  and  said  air  most  be  made  to  circulate 
tbrouKli  it,  continued:  The  purpose  of  the  law 
is  to  proTide  a  reasonably  safe  place  to  work 
iu,  and  that  the  ventilation  at  tbe  working  pla- 
ces shall  be  such  as  to  malutain  the  men  rea- 
sonably safe  from  danirerons  gases,  and  this  is 
a  positive  doty  Imposed  on  the  operator  and 
owner,  and  for  neglect  of  this  duty  the  law 
holds  him  liable  if  damages  result  therefrom. 

2.  The  court,  in  an  action  for  death  of  a 
miner  from  black  damp,  having  aireudy  cor- 
rectly instructed  on  the  detrree  of  care  reqoir- 
ed  of  the  operator  in  furuisbing  safe  appliances 
and  performing  the  duty  of  Inspection,  an  in- 
struction that  the  degrees  of  care  required  of 
an  operator  and  of  the  workmen  employed  un- 
derground differ;  tbat  the  care  required  of  the 
operator,  as  they  had  been  told,  does  not  apply 
to  the  workmen,  as  to  the  methods  of  work  in 
the  operation  of  tbe  mine,  but  the  miner  as- 
sumes only  such  risks  and  dangers  therefrom 
as  are  open  and  apparent  to  him,  or  one  in  his 
position,  and  which  are  necessarily  incident  to 
nis  employment,— is  not  erroneous. 

3.  An  instruction,  in  an  action  for  death  of 
a  miner  from  black  damp,  that,  the  positive 


duty  of  keeping  good  and  sufficient  ventilation 
in  the  mine  being  on  the  operators,  it  mattered 
not  who  performed  or  assisted  in  the  work  ot 
ventilation,  and  if  it  was  necessary  to  keep  a 
chute  open  as  an  airway,  to  make  a  good  and 
sufficient  ventilation  in  another  cnnte,  and  part 
of  the  duty  of  the  loader  was  to  keep  the  ant* 
dear,  he  was  a  vice  principal  of  the  operators, 
and  not  a  fellow  servant  of  deceased,  is  prap«. 

4.  Coal-mine  operators  are  liable  for  deatk 
of  a  miner  from  msufficient  ventilation,  thoaglk 
the  act  of  a  fellow  servant  of  the  miner  con- 
curred with  theirs  in  producing  the  result. 

5.  Testimony  of  experienced  miners  that, 
about  the  time  of  the  death  from  black  damp 
of  a  coal  miner,  the  chute  in  which  he  worked 
contained  bad  air,  and  was  insufficiently  ven- 
tilated, and  that  complaint  thereof  was  made 
to  the  managers  before  the  accident,  is  poti- 
neut  to  show  notice  to  the  operators  of  sndk 
conditions. 

6.  It  is  peculiarly  within  the  discretion  of  the 
trial  court  to  allow  experienced  miners  to  tes- 
tify to  conclusions  in  the  nature  of  expert  evi- 
dence, on  a  showing  of  competency  aatiafactoty 
to  it 

Appeal  trom  Boperiw  court  King  ooonty; 
W.  R.  Bell,  Judge. 

Action  by  Josle  CzarecU  and  otbeiB  against 
the  Seattle  &  San  Francisco  Railway  &  Navi- 
gation Company  and  others.  Judgment  for 
plaintiffa    Defendants  appeal.    Affirmed. 

Wilshlre  &  Kenaga,  for  appdlants.  Gov- 
ner  Teats  and  Root,  Palmer  ft  Brown,  tor 

respondents. 

REAVIS,  O.  J.  AppeUants  were  jointly 
operating  a  coal  mine  at  Leary,  King  county. 
Joseph  C.  Czareckl,  tbe  deceased,  bad  for  sev- 
eral months  prior  to  tbe  26tb  day  of  October,. 
1000,  been  in  tbe  employ  of  appellants  as  a 
coal  miner.  Tbe  general  plan  of  working  the 
mine  was  as  follows:  A  gangway  or  tunnel 
bad  been  driven  in  upon  the  vein  of  coal  a 
distance  of  about  450  feet,  and  15  (diutes, 
about  80  feet  apart,  bad  been  driven  above 
tbe  gangway.  Na  15  was  tbe  Inside  chate 
Tbe  chutes  were  driven  upward  on  the  vein 
from  tbe  gangway  at  a  pitch  of  betweoi  40* 
and  45°.  At  a  distance  of  20  feet  np  tbe 
chutes  from  tbe  gangway  there  was  tbe  first 
crosscut,  4  feet  by  4  In  size,  driven  from 
chute  No.  15  parallel  with  tbe  gangway,  and 
Intersecting  the  other  chutes.  Chute  No.  10 
was  driven  through  to  the  surface  of  tbe 
ground  on  the  top  of  tbe  bm,  and  at  its  exit 
was  an  electrical  ventilating  fan.  AU  tbe 
chutes  to  and  Including  No.  13  were  closed 
between  tbe  gangway  and  first  crosscut  to 
prevent  tbe  air  gohig  through  them  from  tbe 
gangway,  and  the  main  air  course  was 
through  the  gangway  to  chutes  14  and  IS. 
and  thence  through  them  to  the  first  cron- 
cut,  and  thence  back  along  the  first  crusacut 
to  tbe  exit  at  the  top  of  chute  No.  10.  Tbe 
second  crosscut  was  driven  through  from 
chute  Na  13,  Intersecting  chutes  Nos.  12.  11, 
and  10,  30  feet  above  tbe  first  crosscut;  and 
30  feet  above  tbe  second  was  the  third  cross- 
cut, driven  through  between  chutes  13  and 

1  4.  Sm  Master  and  Ssrvsnt,  vol.  U,  Osat.  DIs.  | 
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12.  A  permanent  stoppiug  was  placed  be- 
tween cbutes  13  and  12  In  both  the  second 
and  third  crosscuts,  by  which  the  air  current 
was  turned  up  chute  No.  13  to  the  third  cross- 
cat,  and  thence  to  the  exit  at  chute  10.  The 
fan  at  the  top  of  No.  10  created  a  vacuum, 
and  the  pressure  of  air  blowing  In  at  the 
gangway  and  Into  the  crosscuts  through 
chutes  14  and  15,  and  thence  through  chute 

13,  the  third  crosscut,  and  to  the  exit,  made 
the  circulation  for  ventilating  the  mine.  The 
deceased  went  to  work  on  the  morning  of  the 
26th  of  October,  1000,  in  chute  Na  14,  which 
bad  been  before  mined  about  18  feet  above 
the  first  crosscut  by  other  miners.  That  aft- 
ernoon be  was  found  dead  from  suffocation 
caused  by  "black  damp,"— carbonic  acid  gas. 
He  was  found  by  two  or  three  miners  who 
were  searching  for  him.  The  allegations  of 
negligence  In  the  complaint  are  as  follows: 
"That  In  the  operation  of  the  same  mine  on 
the  25th  and  26th  days  of  October,  1900,  the 
defendants  allowed  the  coal  to  go  down 
throngh  chute  No.  15  and  fill  and  block  the 
■Ir  way  and  air  inssage  so  that  at  or  about 
the  time  of  the  death  of  deceased,  herein 
complained  of,  there  was  no  ventilation  In  the 
said  mine,  and  especially  In  chute  14,  and  the 
air  could  not  pass  through  the  air  ways,  and 
could  not  ventilate  the  said  mine  and  clear 
the  same  from  poisonous  and  obnoxious  gases. 
That  in  the  operation  of  the  said  mine  and 
the  mining  of  the  chutes  the  defendants  did 
not  provide  brattice  for  the  purpose  of  forcing 
the  air  up  into  the  chutes,  and  at  the  time 
of  the  death  of  deceased,  and  for  a  long  time 
prior  thereto,  there  was  no  air  passage  up 
Into  the  working  place  of  chute  No.  14  what- 
ever, and  through  the  negligence  of  the  said 
defendants  in  not  providing  brattice,  so  as  to 
force  the  air  up  into  the  chutes,  and  clear  the 
same  of  gas  and  smoke,  and  In  allowing  the 
air  way  to  become  blocked  with  coal  at  and 
near  chute  No.  15;  and  gas  accumulated  In 
the  working  place  of  chute  No.  14,  as  here- 
in set  out,  which  was  unknown  to  deceased, 
but  known  to  defendants,  and,  by  reasonable 
care  and  diligence  and  inspection,  defendants 
coold  have  discovered  tbe  same  before  order- 
ing the  deceased  to  enter  the  working  place 
as  herein  complained  of,  in  said  chute  No.  14, 
on  the  said  2eth  day  of  October,  1900.  That 
upon  the  26th  day  of  October,  1900,  the  de- 
ceased, John  Czareckl,  was  directed  by  tbe 
foreman  of  the  defendants,  J.  O.  £jdward,  to 
work  In  chute  No.  14.  That  the  said  chute 
was  at  that  time  driven  up  into  the  coal  above 
the  air  way  of  first  crosscut  to  the  height  of 
about  49  feet  That  the  deceased,  John  Cza- 
reckl, went  to  his  working  place  In  said  chute 
No.  14,  which  was  at  or  near  the  said  second 
crosscut,  as  directed  by  the  said  defendants' 
foreman,  and  without  any  knowledge  of  tbe 
existence  of  deathly  and  obnoxious  gases 
which  had  accumulated  and  been  allowed  to 
accumulate  by  the  defendants  In  the  working 
place  of  said  decensed  through  the  Insufficient 
amonnt  of  ventilation,  and  was  smothered  and 


suffocated  and  killed  by  the  said  poisonous 
gases  soon  after  going  into  his  working  place 
upon  the  said  26th  day  of  October,  1900." 
The  answer  denies  the  material  allegations  of 
the  complaint,  and  sets  up  atllrmatlvely  as  de- 
fenses contributory  negligence  on  the  part  of 
deceased,  and  that  he  assumed  the  risk  of  a 
dangerous  place  in  the  mine.  A  nimiber  of 
special  interrogatories  were  submitted  to  the 
Jury  at  the  reqxiest  of  tbe  appellants,  which,, 
together  with  the  answers,  were  as  follows: 
"(1)  Was  It  the  duty  of  John  Czareckl,  tbe  de- 
ceased, to  put  up  a  brattice  cloth  or  canvas  in. 
the  chute  In  which  he  was  working?  An- 
swer. No.  (2)  Was  a  brattice  cloth  or  can- 
vas up  in  place  In  chute  fourteen,  above  the- 
flrst  crosscut  In  dpfendants*  mine?  Answer. 
No.  (4)  Was  chute  fourteen  above  the  first 
crosscut  In  defendants'  mine  the  workinj^ 
place  of  the  deceased,  John  Czareckl?  An- 
swer. Yes.  (5)  Was  there  sufficient  air  cir- 
culating at  the  intersection  of  the  first  cross- 
cut and  chute  fourteen  to  sustain  the  life  of  a 
man  working  as  a  miner  In  the  defendants' 
mine?  Answer.  Yes;  at  said  point.  (6> 
Would  a  brattice  doth  or  canvas  put  up  la 
place  In  chute  fourteen,  above  the  first  cross- 
cut, have  caused  to  circulate,  at  the  working 
place  of  the  deceased,  ah:  circulating  In  the 
crcescut  at  Its  Intersection  with  said  chute 
on  the  day  he  was  found  dead  at  his  working 
place?  Answer.  Yes;  providing  no  coal  waa 
In  the  chute.  (7)  Waa  there  as  much  air  cir- 
culating at,  the  place  where  the  first  crosscut 
Intersects  chute  fourteen  as  there  was  circu- 
lating at  the  working  place  of  David  Steel  la 
chute  thirteen  on  the  day  of  the  death  of  the 
deceased?  Answer.  Na  (8)  Was  there  suffi- 
cient air  circulating  at  the  working  place  of 
David  Steel,  tn  chute  thirteen,  to  sustain  the- 
life  of  a  man  working  as  a  mhier  In  the  de- 
fendants' mine  on  the  day  of  tbe  death  ot 
the  deceased?  Answer.  Yes;  at  the  intersec- 
tion of  thirteen  chute  and  third  crosscut.  (9> 
Was  there  on  the  day  of  the  death  of  the  de- 
ceased a  circulation  of  air  at  the  place  In  th» 
first  crosscut  where  It  Intersects  chute  fifteen, 
sufficient  to  sustain  the  life  of  a  man  working- 
as  a  miner  In  defendants'  mine?  Answer. 
Yes;  some,  but  not  enough  to  sustain  life. 
(10)  Did  the  man  way  In  chute  fourteen,  be- 
tween tbe  gangrway  and  the  first  crosscut,  ad- 
mit ahr  to  the  first  crosscut  at  Its  Intersection 
with  chute  fourteen,  on  the  day  of  the  death 
of  the  deceased?  Answer.  Yes.  (11)  'Was  It 
the  duty  of  the  deceased  to  report  to  the  de- 
fendants, or  any  of  their  agents,  tbe  fact  of 
any  working  place  of  tbe  deceased  becoming 
filled  or  clogged  with  coal  so  as  to  prevent  th» 
circulation  of  air?  Answer.  Na  (12)  Could 
the  deceased  have  detected  by  tbe  action  of 
his  lamp  the  presence  of  black  damp  at  his 
working  place  In  the  defendants'  mine?  An- 
swer. No;  he  was  not  competent  (13)  Could 
the  deceased  have  seen  powder  smoke  arising 
from  blasts  at  his  working  place  In  defend- 
snts'  mine?  Answer.  Yes.  (1-1)  Was  decea». 
ed  auffocated  by  powder  smoke  at  hl«  work^ 
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Ing  place  in  defendants*  mine.  Answer.  No. 
<16)  Was  deceased  suffocated  by  black  damp 
at  bis  working  place  In  defendants^  mine? 
Answer.  Yes.  (16)  Under  the  circumstances, 
mlgbt  tbe  deatb  of  the  deceased  at  bis  work- 
ing place  In  tbe  defendants'  mine,  bave  been 
caused  otberwlse  tban  from  suffocation  by 
powder  smoke,  black  damp,  or  poisonous 
gases?  Answer.  Na"  Tbe  Jury  returned  a 
general  verdict  for  respondent,  and  assessed 
tbe  damages  at  $14,000. 

1.  Kigiiteen  assignments  of  error  are  made 
by  appellants.  Tbe  substance  of  tbese  will 
be  considered,  wltbout  further  reference  to 
their  numbers.  A  motion  for  nonsuit  for  In- 
sufticiency  of  tbe  evidence  was  made  after 
all  tbe  plaintiffs'  evidence  was  offered,  and 
■A  motion  for  a  verdict  for  defendants  was 
made  at  tbe  conclusion  of  all  tbe  testimony 
In  tbe  case.  Tbe  oral  evidence  here  extends 
-over  300  pages  of  the  record.  It  is  not  with- 
in the  permissible  limits  of  an  opinion  to  set 
forth  the  evidence,  and  no  brief  review  could 
be  satisfactory.  The  testimony  has  been 
-examined  upon  the  exception  to  its  sufficien- 
cy, and  our  conclusion  Is  that  substantial 
-evidence  suppmts  the  verdict  Tbe  answers 
to  the  special  Interrogatories  are  aot  incon- 
sistent with  tbe  general  verdict. 

2.  In  giving  Instruction  No.  4,  the  court 
quoted  the  statute  (section  3165,  Balllnger's 
Ann.  Codes  &  St),  as  follows:  "The  owner, 
agent  or  operator  of  every  coal  mine,  wheth- 
er by  shafts,  slopes  or  drifts,  shall  provide 
In  every  coal  mine  a  good  and  sufficient 
amount  of  ventilation  for  such  persons  and 
animals  as  may  be  employed  therein.  •  •  • 
And  said  air  must  be  made  to  circulate 
through  tbe  shafts,  levels,  stables  and  work- 
ing places  of  each  mine."  Tbe  Instruction 
continues:  "Tbe  purpose  of  this  law  is  to 
provide  a  reasonably  safe  place  for  the  men 
to  work  In,  and  that  tbe  ventilation  at  the 
working  places  of  the  men  shall  be  such  as 
to  maintain  them  reasonably  safe  from  dan- 
gerous gases  by  a  good  and  sufficient  ventila- 
tion of  the  mine.  This  Is  a  positive  duty  im- 
posed on  the  operator  and  owner  of  the  mine, 
and  for  the  neglect  of  this  duty  the  law  holds 
such  operator  or  owner  liable  if  damages  re- 
sult therefrom."  No  error  is  perceived  here. 
No  pertinent  facts  had  been  shown,  making 
any  duty  of  the  mine  inspector  before  the  ac- 
cident material.  Tbe  instruction  Is  substan- 
tially approved  in  Costa  v.  Pacific  Coast  Co., 
26  Wash.  138.  66  Pac.  308.  The  fifth  Instruc- 
tion was  as  follows:  "I  charge  you  further 
that  the  degrees  of  care  required  of  an  op- 
erator of  a  coal  mine,  and  of  the  workmen 
employed  by  them  in  underground  work, 
differ.  The  care  required  of  the  operator,  as 
you  have  been  instructed,  does  not  apply  to 
the  workmen,  as  to  the  methods  of  work 
in  the  operation  of  the  mine.  The  miner  or 
workman  assumes  only  such  risks  and  dan- 
gers therefrom  as  are  open  and  apparent  to 
him,  or  one  In  l)is  posltioa.  and  which  are 
necessarily    incident    to    Ills    employment" 


This  instruction  apparently  relates  to  the  risk 
as8im:\ed  by  the  miner.  The  court  had  al- 
ready correctly  Instructed  upon  tlfe  degree 
of  care  required  of  the  operator  In  furnish- 
ing safe  appliances  and  performing  tbe  duty 
of  inspection,  and  here  defines  tbe  risk  as- 
sumed by  tbe  miner.  See  Myrberg  v.  Be- 
ductlon  Co.,  25  Wash.  364,  65  Pac  539; 
Shannon  v.  Mining  Co.,  24  Wash.  119,  64 
Pac.  169.  The  consideration  of  the  assign- 
ment upon  this  Instruction  may  be  applied 
to,  and  disposes  of,  the  exceptions  to  the  oth- 
er Instructions  upon  the  assimiption  of  risk. 
The  eighth  Instruction  given  was  as  follows: 
"I  charge  you  further  that  tbe  positive  duty 
of  keeping  a  good  and  sufficient  ventilation 
in  the  mine  being  on  the  defendants,  as  you 
have  been  instructed.  It  matters  not  who  or 
what  persons  performed  work  or  assist  In 
the  work  of  ventllatloD.  If  you  should  find 
that  It  was  necessary  to  keep  chute  Na  15, 
or  any  other  chute,  open  as  an  air  way,  in 
order  to  have  a  good  and  sufficient  ventila- 
tion in  chute  14  above  the  first  crosscut  and 
that  part  of  the  duty  of  tbe  loado:  was  to 
keep  chute  15  clear,  then.  In  that  respect  In 
perfcKTuing  that  particular  work,  he  was  as- 
sisting in  performing  a  positive  duty  of  the 
defendants  to  the  deceased, '  and  was,  as  to 
that  work,  a  vice  principal  of  the  defend- 
ants, and  not  a  fellow  workman  of  tbe  de- 
ceased." This  is  within  tbe  principle  an- 
nounced in  Costa  T.  Pacific  Coast  Co.,  supra. 
Instruction  No.  10,  which  is,  in  substance, 
that  the  defendants  are  liable,  thouffh  the 
act  of  a  fellow  servant  concurred  In  pro- 
ducing the  injury.  Is  also  approved  by  sev- 
eral expressions  of  this  court  See  Costa  t. 
Pacific  Coast  Ca,  supra.  The  instructions 
upon  the  defense  of  contributory  n^ligence 
clearly  stated  the  law,  as  did  also  those  re- 
lating to  the  duty  of  inspection  in -connec- 
tion with  the  exercise  of  reasonable  care  In 
the  operation  of  the  mine,  and  upon  tbe 
whole  case  the  instructions  were  equally  as 
favorable  to  defendants  as  to  plaintlfts.  Evi- 
dence was  received,  over  the  objection  of  the 
defendants,  from  several  experienced  miners, 
to  tbe  effect  that  about  the  time  of  tbe  deatb 
of  deceased  tbe  chute  In  which  be  was  worth- 
ing contained  bad  air  and  was  insufficiently 
ventilated,  and  that  complaint  on  account  of 
such  conditions  was  made  to  the  managers 
before  the  accident  This  seems  pertinent 
for  tbe  purpose  of  showing  notice  of  such 
conditions  to  the  operators.  Excepticms  were 
also  taken  to  some  expressions  of  experien- 
ced miners  who  were  allowed  to  testify  to 
conclusions  In  the  nature  of  expert  evidence. 
This  was  permitted  upon  a  showing  of  com- 
petency deemed  satisfactory  by  the  superior 
court.  Such  evidence  is  peculiarly  witbin  the 
discretion  of  tbe  trial  court  and  we  can  see 
no  abuse  thereof  in  the  present  instance 
The  Issues  at  the  trial  were  chl^y,  if  not 
solely,  questions  of  fact:  and,  as  the  instmc- 
tlons  properly  submitted  such  facts  to  tbe 
Jury,  its  verdict  must  be  conclusive. 
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3.  Some  time  after  the  rendition  ot  the 
verdict,  defendants  moved  for  a  new  trial 
on  the  gromid  that  one  of  the  material  wit- 
nesses for  plaintiffs,  who  testified  at  the 
trial,  was  at  the  time  insane,  or  of  such  men- 
tal unsoundness  as  to  render  him  incompe- 
tent and  that,  In  any  view,  his  tmsoundness 
of  mind  was  such  as  to  require  cautionary 
instructions  to  the  Jury  in  weighing  his  testi- 
mony. It  was  shown  that  such  mental  con- 
dition of  the  witness  was  unknown  to  de- 
fendants at  the  time  of  the  trlaL  The  ques- 
tion of  the  mental  soundness  of  the  witness 
was  heard  upon  evidence  produced  before 
the  court  The  court  in  substance,  found 
that  the  witness  was  subject  to  certain  hal- 
lucinations, and  that  Insanity  had  been  her- 
editary In  his  family,  and  further  found  tbkt 
witness  at  the  trial  was  capable  of  making 
au  intelligent  and  connected  statement,  that 
his  testimony  did  not  indicate  Insanity  or 
mental  aberration  at  the  time,  and  that  if 
the  fact  of  his  mental  Infirmity  as  shown  on 
the  motion  for  new  trial  had  been  known 
at  the  trial,  no  instructions  to  the  Jury  re- 
lating thereto  would  have  been  necessary. 
The  testimony  of  the  witness  as  it  appears 
here  is  clear  and  intelligent  He  was  sub- 
jected to  an  exhaustive  cross-examination, 
and,  from  his  whole  testimony,  no  indica- 
tion Is  given  of  any  mental  aberration.  The 
superior  opirartunlties  of  the  trial  Judge  en- 
able him  to  form  a  better  conclusion  as  to 
the  mental  competency  of  the  witness  than 
are  presented  here.  We  are  content  to  accept 
the  conclusion  that  the  witness  was  com^ 
tent. 

It  Is  also  urged  that  the  damages  assessed 
by  the  Jury  are  excessive.  There  Is  no  in- 
dication of  passion  or  prejudice  of  the  Jury 
in  the  trial,  and  the  evidence  showing  the 
damages  is  not  insufficient  to  sustain  the 
conclusion. 

Upon  the  whole  record,  the  Judgment  must 
be  affirmed. 

DUNBAR.  FULLERTON,  MOUNT,  and 
ANDERS,  JJ.,  concur. 


McNICOL  T.  COLLINS  et  aL* 

(Supreme  Court  of  Washington.     Nov.  12, 
1902.) 

DECEIT  —  BVIDBNCB  —  CROSS-EXAMINATION 
—CONVERSATIONS— PREJUDICIAL  ERROR. 

1.  In  an  action  for  fraudulent  representations, 
inducing  the  sale  of  shares  of  stock  at  less 
than  thebr  actual  value,  it  being  practically 
conceded  that  they  were  worth  more  at  the 
time  of  sale  than  two  years  before,  allowing 
defendants  to  ask  plaintiff's  witnesses  on  cross- 
p.Tamination  the  price  for  which  they  had 
bouKiit  and  sold  shares  of  the  stock  for  about 
two  years  prior  to  plaintiff's  sale,- plaintiff  not 
having  gone  into  this  on  the  direct, — is  error; 
such  evidence  being  incompetent  on  the  ques- 
tion of  value. 

2.  What  wages  employ&i  of  a  company  were 
paid  some  months  before  plaintiff's  sale  of 
stock  therein  is  not  relevant  or  material  in  an 
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action  for  fraudulent  representations  inducing 
the  sale  of  stock  for  less  than  Its  value. 

5.  Plaintiff  fai  an  action  for  fraudulent  repre- 
sentations Inducing  the  sale  of  stock  for  less 
than  its  value,  having  on  direct  exatnlnatioB, 
for  the  purpose  of  showing  the  confidential  re- 
lations between  plaintiff  and  defendant,  gone 
into  the  ownership  and  cost  of  a  boiidiug,  with 
which  the  corporation  had  nothing  to  do,  but 
which  was  previously  erected  and  owned  joint- 
ly by  the  parties,  defendant  may  testify  on  the 
same  subject. 

4.  Plaintiff  in  an  action  for  fraudulent  repre- 
sentations, inducing  the  sale  of  stock  for  less 
than  is  value  (it  being  sold  for  $100  per  share) 
having  testified  that  defendant  purchased  the 
stock  for  him,  two  years  before,  with  money 
furnished  by  him,  and  that  be  had  told  defend- 
ant several  times  (the  last  time,  seven  months 
before  the  sale)  that  he  would  divide  it  evenly 
with  defendant,  and  that  he  intended  to  let 
defendant  have  it  at  the  price  he  had  paid  for 
It,  and  that  defendant  refused  to  take  it  be- 
cause he  did  not  have  the  money  with  wliich 
to  pay  for  it  it  was  proper  to  allow  defendant 
to  ask  plaintiff  what  he  paid  for  it;  the  price 
($18  a  share)  being  competent  on  the  question 
of  deceit;  it  being  unlikely  that  defendant 
would  pay  $100  a  share  for  stock  through  a 
secret  agent  when  he  could  purchase  directly 
half  of  ft  of  plaintiff  at  $18  a  share. 

6.  Conversations  between  witnesses  and  de- 
fendants in  the  absence  of  plaintiff  are  not  ad- 
missible against  him. 

6.  A  case  must  be  reversed  for  prejudicial  er- 
rors of  law  occurring  on  a  jury  trial,  though 
the  court  think  It  correctly  decided  on  the 
facts  in  evidence. 

Appeal  from  superior  court.  Pierce  county; 
Ttiad  Huston,  Judge. 

Action  by  Alexander  McNicol  against  Ed- 
ward Collins  and  another.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Reversed. 

A.  R.  TItlow,  for  appelant  John  0.  Stall 
cup,  for  respondents. 

MOUNT,  J.  This  is  an  action  for  damages 
for  the  difference  between  the  price  for  which 
appellant  sold  33  shares  of  the  capital  stock 
of  the  Valley  Mill  Company  and  the  actual 
value  thereof  at  the  time  of  sale,  which  la 
alleged  in  the  complaint  to  be  $360  per  share. 
Appellant  was  the  owner  of  33  shares  of  stock 
in  the  Valley  MIU  Company.  On  October  17, 
1900,  be  agreed  to  sell  these  shares,  togetbet 
with  19  other  shares  belonging  to  relatives, 
to  one  Hanson,  at  the  price  of  $100  per  sliare. 
At  that  time  a  written  contract  was  entered 
Into  by  appellant  and  Hanson,  by  the  terms 
of  which  Hanson  paid  $50  down,  and  was  to 
have  until  December  1,  1900,  In  which  to  pay 
the  balance  and  receive  a  transfer  of  tlie 
shares.  If  the  balance  was  not  paid  on  or 
before  December  Ist  Hanson  was  to  forfeit 
the  $50  paid.  Hanson  afterwards,  and  a  few 
days  before  the  expiration  of  his  contract 
concluded  he  did  not  want  the  shares  himself, 
but  agreed  with  respondents  that  they  might 
have  the  shares  at  $100  per  share.  He  there- 
upon paid  to  appellant  the  balance  of  the  pup- 
chase  price,  $5,150.  and  had  the  shares  tran» 
ferred  to  himself,  and  Immediately  transfer- 
red the  same  to  respondents,  who  paid  tc 
Hanson  the  purchase  price,  $5,200.    Respond 
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ents  were  itockbolden  fai  die  said  company, 
Colllna  being  president  tbereof.  Apipellant  al- 
leges In  his  complaint,  aubatantlaUy,  tbat  at 
tbe  time  be  agreed  to  sell  this  atock  to  Han- 
son he  was  Ignorant  of  the  valne  of  the  stock, 
and  that  he  relied  upon  certain  representa- 
tions of  respondent  Collins,  a  confidential 
friend,  which  representations  were  false  sad 
fraudulent,  and  made  for  the  purpose  of  de- 
ceiving and  inducing  appellant  to  sell  the  said 
■hares  at  tbe  price  of  $100  per  share;  tbat 
Hanson  was  a  secret  ageot  of  respondents 
for  the  purpose  of  pnrchaslng  these  shares, 
which  fact  was  unknown  to  api>eUaut,  and 
that  appellant,  by  fraud  and  deceit,  was  in- 
duced to  sell  his  stock  at  much  less  than  the 
real  value;  that  tbe  stock  at  the  time  of  tbe 
sale  was  of  the  value  of  $350  per  abare.  Re- 
spondents denied  these  allegations  of  the  com- 
plaint, and  upon  the  Issues  made  the  cause 
was  tried  before  tbe  court  and  a  Jury.  A 
verdict  was  returned  In  favor  of  the  defend- 
ants, and  tbe  plaintiff  appeals. 

Errors  of  the  trial  court  are  assigned  upon 
the  Introduction  of  evidence,  and  upon  tbe 
refusal  to  give  requested  Instructions,  and  vjf- 
on  instructions  given.  Respondents  were  per- 
mitted to  ask  several  of  appellant's  witnesses 
upon  cross-examination  with  reference  to  tbe 
price  which  they  had  paid  for  and  which  they 
bad  sold  stock  for  about  two  years  prior  to 
tbe  time  appellant  sold  the  stock  in  qoestioii. 
The  appellant  bad  not  gone  into  this  question 
on  direct  exambiation.  The  general  rule  li 
that  tbe  inquiry  should  be  as  to  the  market 
value  of  tbe  stock  at  or  about  or  within  a 
reasonable  time  of  tbe  particular  sale  In  ques- 
tion. Abbott,  Tr.  Ev.  (2d  Ed.)  p.  380;  2 
Rice,  Ev.  p.  1308.  Especially  is  this  true 
where  the  market  is  variable,  and  conditions 
of  tbe  property  and  Its  value  have  changed. 
Where  market  value  is  Involved,  and  where 
witnesses  have  fixed  tbe  market  value  of  a 
particular  article,  tbe  court  and  Jury  ought 
to  be  put  In  poeaeesion  of  all  the  facts  In  evi- 
dence upon  which  tbe  witnesses  based  their 
Judgment.  A  wide  discretion  of  tbe  trial 
court  should  therefore  be  allowed  upon  cross- 
examination.  But  this  discretion  should  not 
go  to  the  extent  of  permitting  irrelevant  evi- 
dence to  be  introduced  where  tbe  witness  has 
not  made  it  the  basis  of  value  testified  to  by 
him.  Tbe  conditions  which  afCect  market 
value  are  so  many  and  varied  tbat  it  is  often 
dittlcult  to  confine  tbe  inquiry  to  a  particular 
time.  When  sales  are  far  apart,  and  condi- 
tions have  not  changed,  it  would  be  reasonable 
to  suppose  tbat  tbe  market  value  bad  remain- 
ed tbe  same  in  tbe  meantime.  On  the  con- 
trary, where  sales  are  near  togetbw,  and  con- 
ditions are  rapidly  changing,  and  the  market 
price  Is  thereby  atCocted,  a  sale  on  one  day 
may  be  little  or  no  indication  of  tbe  market 
value  a  few  days  distant  Tbe  mere  lapse  of 
time,  therefore,  is  not  tbe  only  criterion  to 
guide  the  Judgment  hi  tbe  determination  of 
market  value.  The  cost  of  an  article  like 
stocks  iB  DO  indication  of  its  valoe  two  years 


subsequent  where  conditions  and  Tahie  have 
changed.  Tbe  cost  in  suHi  eases  would  «ften 
be  mteleatHng  and  preJndJelal.  In  this  case 
K  Is  practically  conceded  tbat  tlie  sto^  at 
tbe  tinte  of  its  sale  by  appellant  to  Hanson 
on  October  17,  1900,  was  of  greater  value 
tlian  when  tlie  stock  was  purchased  by  the 
appellant,  two  years  before;  and  the  effect 
therefore,  of  admitting  this  evidence,  would 
be  to  permlt^tbe  Jury  to  take  into  considera- 
tion the  coat' of  tbe  stock,  when  tbe  cost  ad- 
mittedly cast  no  light  upon  its  value  at  the 
time  of  tbe  sale.  Tbe  only  effect  snch  testi- 
mony oonld  have  would  be  a  prejudicial  ef- 
fect, tiecause  It  would  tend  to  discredit  the 
actual  market  value  of  tbe  stock  at  tbe  time  of 
t]te  sale.  Tills  evMence  was  certainly  errone- 
ously admitted.  Dletriehs  t.  Railroad  Co.,  12 
Neb.  22tS,  10  K.  W.  718;  RaUway  Oa  v. 
!  Scfamldtt,  11  Colo.  66,  16  Pae.  842;  Bowden  I 
!  ▼.  Actaor,  9S  Oa.  248-259,  22  S.  B.  2S4;  Raii- 
!  way  Co.  ▼.  Todd,  89  Ktlb.  818-8SB,  68  N.  W. 
;  288. 

{  It  is  claimed  as  error  tbat  the  respondent 
Collins  and  a  witness,  Walter  Hcrily.  were 
I  permitted  to  state  what  wages  tliey  were 
paid  while  working  for  the  Valley  Mm  Oom- 
pany,  some  months  prcrlous  to  tbe  transac- 
tion in  question.  We  cannot  aee  Just  bow 
this  evidence  was  relevant  or  material.  It 
certainly  was  not  material  to  prove  any  of 
the  issues  and  should  have  Iieen  excluded. 

It  is  also  claimed  as  error  that  tbe  same 
resiwndent  was  permitted  to  testify  eoncem- 
Ing  the  ownership  and  cost  of  a  bnUdlng  In  | 
the  town  of  Buckley  some  time  prerlous  to 
the  sale  bi  question.  It  is  true;  as  appelant 
says,  that  the  Valley  Mill  Company  never 
bad  anything  to  do  with  this  building.  It 
was  erected  and  owned  Jointly  by  appellant 
and  respondent  Collins.  Appelant  himself, 
on  direct  examination,  went  Into  this  matter 
quite  fully.  In  order  to  show  tbe  confidential 
relations  existing  between  hlmsdf  and  Col- 
lins. It  was  therefore  not  error  for  tbe  re- 
spondent to  be  permitted  to  testify  upon  the 
same  subject  Tbe  trial  court,  we  think, 
properly  limited  tbe  examination  In  this  re- 
spect 

It  is  also  cbargad  as  error  tbat  the  appel- 
lant on  croes-examlnatlon,  was  required  to 
state  what  he  had  paid  for  tUs  stock  In  18S6. 
It  appears  from  the  appellant's  own  evidence 
that  tbe  respondeat  Collins  had  pnrchaaed  the 
33  shares  of  stock  in  dispute  for  the  appellant 
in  the  year  1888,  wl£b  money  toniislaed  by 
the  appellant  and  that  appellant  had  told  Col- 
llna three  or  four  tlmea— tlM  last  ttaw  being 
in  March,  1900— that  he  would  divide  tbb 
stock  so  tbat  ColUna  and  be  would  be  even. 
But  Collins  bad  refused  to  take  tbe  stock 
because  he  did  not  Iiave  the  money  with 
which  to  pay  for  tbe  sama.  Appellant  alao 
stated  that  he  Intended  to  let  CoIUna  iMve 
tbe  stock  at  the  price  he  had  paid  for  it 
After  stating  these  facts,  tbe  appelant  wa< 
then  asked  the  question:  "What  waa  tbe 
price  paid  for  tbat  ato^  when  CoIUaa  pur- 
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cbased  it  An*  yonT*  Tbla  qnestlon  waa  •!>- 
jt-'cted  to,  the  objection  was  overrnled,  and 
appellant  answered:  *?  paid  |600  for  S3 
Bliares."  Question:  "That  was  $18.18  a  share, 
Isn't  itr  Answer:  "Something  like  that" 
This  erldence  was  clearly  incompetent,  as  we 
hare  seen  above,  to  fix  the  market  valne  of 
the  stock  at  the  time  appellant  noli  to  Han- 
son. But  upon  the  question  of  deceit  we 
think  it  was  admissible.  If  respondent  was 
attempting  to  cheat  and  defraud  the  appel- 
lant, he  certainly  would  not  pay  flOO  per 
share  for  stock  through  a  secret  agent,  when 
be  could  purchase  directly  one-half  of  flie 
same  shares  for  (18.18  per  share.  This  was, 
it  seems,  some  evidence  against  the  accusa- 
tion of  fraud  and  deceit,  and  It  was  obtained 
(rom  the  appellant  himself,  and  for  the  pms 
pose  stated,  we  think,  was  admisBible. 

The  respondent  Collins  was  permitted  to 
testify  to  a  conversation  which  he  had  with 
Mr.  Hanson  with  reference  to  the  option  by 
which  Hanson  purchased  the  stock  In  qnes- 
tlon from  appellant.  Ifr.  Hanson,  a  witness 
for  the  resirandents,  was  also  permitted  to 
testify  what  was  said  at  the  same  conversa- 
tion. Mr.  Neely,  also  a  witness  for  appellant, 
was  permitted  to  testify  to  a  conversatloa 
with  respondents.  These  conversations  oc- 
curred between  the  witnesses  when  appellant 
was  not  present,  and  were  certainly  not  ad- 
missible, under  elementary  rules  of  evidence. 
The  court  should  have  sustained  the  objec- 
tions of  appellant  thereto. 

Tbe  other  errors  complained  of  have  refer- 
ence to  Instructions  given  and  refused,  which 
it  la  not  necessary  to  dlscusa  It  Is  sufficient 
to  say  that  the  Instructions  given  by  the  trial 
court  covered  all  the  points  necessary  in  the 
case,  and  were  sufficient  We  find  no  oror  In 
refnsing  the  requested  instructloDS. 

It  Is  insisted  by  respondents  that  there  la 
no  merit  in  appellant's  case,  and  that  uiwn 
an  ex.imination  of  the  whole  record  this  court 
will  conclude  that  the  verdict  was  In  accord 
with  the  facts,  notwithstanding  technical  er- 
rors may  appear.  Having  examined  the  rec- 
ord, we  agree  that  tbe  weight  of  the  evidence 
supports  the  verdict  of  the  jury  In  this  case, 
and,  if  we  are  to  weigh  the  evidence  and  de- 
termine the  case  upon  the  facts,  the  cause 
should  be  affirmed.  But  it  la  not  tbe  province 
of  this  court  to  weigh  tbe  evidence  which  has 
been  passed  upon  by  tbe  Jury.  This  is  tbe 
function  of  tbe  Jury.  The  parties  are  entitled 
to  a  Jury  trial  upon  the  facts  unless  a  Jury 
is  waived  (section  21,  art  1,  Const;  section 
4907,  2  Ballinger'B  Ann.  Codes  &  St);  and 
the  Jury,  under  proper  instructions,  must  de- 
termine tbe  facts.  Where  there  is  any  sub- 
stantial evidence  to  go  to  tbe  Jury,  and  this 
evidence  is  disputed.  It  is  the  duty  of  the  Jury, 
and  not  the  court  to  determine  these  disput- 
ed questions  of  fact  subject  however,  to  the 
right  of  the  trial  court  to  grant  a  new  trial. 
Hughes  V.  Dexter,  Horton  &  Co.,  26  Wash. 
110,  66  Pac.  109.  Where  prejudicial  errors  of 
law  occur  np<m  a  Jury  trial,  it  la  aa  mncb  the 


duty  of  this  court  to  reverse  %  caae  whidi 
we  think  is  correctly  decided  upon  the  facia 
In  evidence  aa  It  la  to  reverse  one  wtalcb 
we  think  la  not  correctly  decided.  In  other 
words,  it  is  not  necessary  for  this  court  to 
determine  the  case  op<Hi  the  facta  before  de- 
ciding errors  of  law.  For  thla  reaaon,  wa 
cannot  affirm  the  Judgment  below. 

The  cause  will  tbarefora  be  leTeraed  Air  • 
newtrlaL 

BBAVI8,  OL  J,,  and  rULLERTON  and  AN- 
DERS, JJ.,  concur.  DUNBAB,  J,,  ooncnta  ia 
tbe  reault 


BAILBT  T.  OVALLON. 

(Sopceme  Omrt  «<  Colorado.    Nov.  S.  IMS.) 

RBVIBW— APPRAt  OB  lUtOH^MIBTAKB  W 
RBUBDT— DISMUWaii  OV  AFPBAI<— BBDOCKST 
ON  BRROR. 

1.  Where  the  saprsoM  coort  had  no  Joriadie- 
tiou  over  a  cause  broo^t  into  that  court  by 
appeal,  bat  tbe  ludgment  appealed  from  being 
a  Judgment  of  the  county  «onrt,  tiie  rapreme 
court  would  have  had  Jurisdiction  to  review  the 
same  by  writ  ot  arror,  tbe  anwal  would  be  dis- 
missed, and  the  caase  ordered  to  be  redock- 
eted  on  error,  aa  raqnlred  fay  Mllla'  Ann.  Code, 
I  888a. 

Appeal  from  Onnnlaon  county  conrt 
Action    by  Pat  CFallon    against  Waltw 
Bailey.    SYom  a  Judgment  tn  favor  of  plaliH 
tiff,  defendant  appeals.    Dismissed. 

J.  O.  Helm,  for  a^eUant  Sprigg  Shackd- 
ted,  for  appellee 

PER  OTTRIAM.  AppeUee,  aa  pUlnttff. 
brought  an  action  in  replevin  against  appel- 
lant aa  defendant  to  recover  possession  ot 
a  mare.  Tbe  Judgment  waa  in  favor  of 
plaintiff,  and  tbe  defendant  appeals.  Neither 
the  character,  amount  of  the  Judgment  nor 
the  queatlona  involved  necessary  to  a  determi- 
nation of  the  caae  confer  Jurisdiction  upon 
this  court  to  entertain  the  appeal  Tbe  Jud^ 
ment  appealed  from,  however,  is  a  Judgment 
of  the  county  court  and  we  therefore  have 
Jurisdiction  to  entertain  it  on  error.  For  that 
reaaon,  by  virtue  of  the  provlslona  of  aeetJon 
888a,  Mills'  Ann.  Code,  the  appeal  is  dismiss- 
ed, and  the  cause  will  be  redocketed  «■  ar- 
ror. 

Anieal  dJamlased. 


BAILET  V.  CFALLON. 
(Supreme  Conrt  of  Colorado.     Nov.  8,  1002.) 

ANIMALS-CARB-UBNS-BNFORCBMEN-r-SALa 
— FAILURE  TO  OIVB  NOTICS-BFFECT— AP- 
PBAt-OROUNDS  OF  ATFIRMANCB-PRBSBN- 
TATION  AT  TRIAU 

l.MUla'  Ann.  St  |  114.  providing  fbr  the 
enforcement  of  llena  for  taking  up  and  earing 
for  animals,  requires  that  the  lienor  shall,  in 
addition  to  posting  notices  of  sale  of  the  ani- 
mal, give  notice  to  the  owner,  if  known.  HM 
that,  where  such  a  lienor  sold  an  animal  with- 
out giving  personal  notice  to  the  owner,  who 
waa  known  to  him,  tbe  sale  constltated  a  trea- 
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pass,  which  related  to  the  Inception  of,  the 
transaction,  and  entitled  the  owner  to  recoyer 
the  auimal  without  payment  of  the  lienor'* 
claim. 

2.  Where  one  daimlnc  a  lien  on  •■  animal 
for  keeping  the  aame  did  not  give  personal  no- 
tice to  the  owner,  who  was  known,  of  the  !"<le 
ot  the  animal  therefor,  as  required  by  Mills' 
Ann.  St.  §  114,  the  fact  that  ine  owner  was 
fully  ap{H-ised  of  the  proceeding  to  sell  did  not 
Talldate  the  sale. 

3.  Where  plaintiff  In  an  action  to  recover  an 
animal  sold  to  enforce  a  lien  for  his  keep  re- 
covered at  the  trial  on  another  ground,  the 
fact  that  he  did  not  nrge  at  the  trial  the  in- 
Talldity  of  the  sale  of  the  animal  for  want  of 
sufficient  notice  did  not  preclude  him  from 
urging  the  insufficiency  of  the  uotice  as  a 
ground  for  the  affirmance  of  the  judgment  on 
appeal. 

.Steele,  J.,  dissenting. 

Error  to  Gunnison  comity  court 
Action  by   Pat  O'Fallon   against  Walter 
Bailey.    From  a  JudgmoU  in  faror  of  plain- 
tiff, defendant  brings  error.    Affirmed. 

J.  C.  Heim,  for  plaintiff  In  error.  Sprigs 
Shackelford,  for  defendant  in  error. 

GABBEBT,  J.'  The  character  of  this  ac- 
tion appears  from  the  opinion  In  Bailey  r. 
O'Fallon,  70  Pac.  755.  Plaintiff  in  error  (de- 
fendant below)  claimed  that  he  was  entitled 
to  the  possession  of  the  mare  until  his  char- 
ges for  caring  for  her,  as  agent  of  the  Colo- 
rado Humane  Society,  were  discharged.  The 
trial  court  rendered  Judgment  In  favor  of  the 
plaintiff,  because,  in  his  opinion,  the  law 
tmder  which  the  defendant  assumed  to  act 
was  unconstitutional,  and  that  when  he  took 
possession  of  the  animal  be  was  not  the  duly 
authorized  agent  of  the  humane  society. 
Counsel  for  defendant  contend  the  court 
erred  hi  determining  these  questions.  They 
are  not  necessarily  Involved,  because,  tar  an- 
other reason,  the  judgment  must  be  affirmed, 
and  we  shall  not  pass  upon  them.  The  writ 
of  replevin  was  sued  out  after  defendant  had 
taken  steps  to  sell  the  mare  for  the  purpose 
of  enforcing  his  Hen.  At  the  time  he  took 
these  steps  he  knew  that  plaintiff  was  the 
owner  of  the  animal.  He  did  nothing  more^ 
however,  in  the  way  of  giving  notice  of  sale, 
than  by  posting  three  notices  of  the  time  and 
place  when  and  where  It  would  occur.  Sec- 
tion 114,  1  Mills'  Ann.  St,  which  designates 
how  liens  of  the  character  claimed  by  de- 
fendant may  be  enforced,  provides  that,  In 
addition  to  posting  notices  of  sale,  notice 
shall  also  be  given  the  owner,  if  knovrn. 
This  latter  notice  the  defendant  failed  to 
give,  although  be  knew  plaintiff  was  the 
own^r  of  the  animal.  The  statutes  imder 
which  defendant  assumed  to  act  are  in  der- 
ogation of  the  common  law,  and  must  be 
strictly  ccmstrued,  and  substantially  followed. 
The  authority  of  the  defendant  to  sell  for  the 
purpose  of  enforcing  his  lien  depended  en- 
tirely upon  a  compliance  with  the  statute 
relating  to  sale.  When  he  undertook  to  act 
without  such  compliance,  he  exceeded  his 
•uthority,  so  that  although  all  steps  and-licti 


upon  his  part  may  bare  been  legal  up  to  this 
point  his  attempt  to  exercise  an  authority  in 
a  manner  which  tlie  law  does  not  recognize 
was  a  trespass,  which  related  back  to  the 
Inceptlcm  of  the  transaction,  and  rendered 
the  whole  proceeding  void  from  the  begin- 
ning. Weber  v.  Hartmau,  7  Colo.  13,  1  Pac. 
230,  49  Am.  Rep.  338.  On  this  proposition, 
9  Bac.  Abr.  451,  is  cited  In  the  above  case, 
and  quoted  with  approval,  where  it  la  said: 
"Where  the  law  has  griven  an  authority,  it 
seems  reasonable  that  the  law  should,  in  or-< 
der  to  secure  such  persons  as  are  the  ob- 
jects thereof  from  abuse  of  the  authority, 
when  it  is  abused,  make  everything  done 
roid;  and  leave  the  abuser  in  the  same  sit- 
uation as  If  he  had  done  eveiytiiing  without 
any  authority."  Counsel  for  defendant  con- 
tend the  record  discloses  that  plaintiff  was 
fully  apprised  of  the  proceeding  to  sell.  This 
may  be  true,  but  sach  lnformati(»i  was  not 
obtained  in  the  manner  provided  by  the  stat- 
ute, and,  besides,  the  authority  of  tlie  de- 
fendant to  sell  rested,  not  upon  the  plalntiirs 
knowledge  of  the  sale,  but  upon  the  giving 
of  such  notice  in  the  manner  provided  by  tbe 
statute.  It  is  also  urged  that  the  qnestion 
of  notice  waa  not  raised  by  plaintiff  below. 
If  he  were  the  party  bringing  the  cause  here 
for  review,  that  would  be  material;  but  he  is 
not  and  is,  therefore,  not  precluded  from 
calling  tiie  attention  of  the  court  to  any  prop- 
osition presented  by  the  record,  from  'which 
it  appears  that  the  Judgment  below  ahould 
not  be  disturbed.  If  a  Judgment  be  correct, 
it  will  not  be  reversed  merely  because  the 
reasons  upon  which  it  Is  based  may  not  be 
sound,  or  were  not  Involved.  It  is  apparent 
from  the  record  that  the  Judgment  must  be 
affirmed,  irrespective  of  the  question  of  the 
constitutionality  of  the  law  or  the  agency  of 
tbe  plaintiff,  and  it  la  so  ordered. 
Judgment  affirmed. 

STEEI.E,  J.  (dissoitlng).  The  doctrine  an- 
nounced in  the  opinion  is,  it  seems  to  me. 
wholly  inapplicable.  In  Weber  v.  Hartman. 
7  Colo.  13,  1  Pac.  230.  49  Am.  Rep.  339,  the 
court  held  that  if  the  taker-up  of  an  estray 
uses  the  animal,  he  forfeits  his  claim  to  com- 
pensation, and  that  although  the  original 
taking  was  lawful,  the  subsequent  abuse  of 
authority  makes  the  taking  a  trespass.  Here 
the  alleged  abuse  of  authority  relates  not  to 
the  unlawful  use  of  the  impounded  animal, 
but  to  an  irregularity  In  giving  notice  of  sal& 
It  should  be  observed  that  a  sale  did  not  oc- 
cur. The  animal  was  taken  under  a  writ  of 
replevin  before  the  expiration  of  the  time 
fixed  In  the  notice,  and  It  is  because  the  de- 
fendant failed  to  give  personal  notice  of  the 
sale,  in  addition  to  posting  notice,  as  re- 
quh:ed  by  tbe  statute,  that  he  Is  denied  any 
compensation  for  the  care  of  the  animal,  and 
Is  declared  to  be  a  trespasser.  It  Is  not 
claimed  that  there  was  unreasonable  delay 
In  making  tbe  sale.  I  do  not  contend  that 
one  may  ignore  the  provlslona  ot  the  stat* 
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ate,  nor  that  the  sale  need  not  be  In  strict 
accordance  thereivith.  but  I  do  contend  that 
a  false  step  taken  in  the  proceeding  to  aell 
does  not  render  the  taking  nnlawfnl  with- 
out regard  to  whether  a  sale  has  been  made 
or  not  It  seems  to  me  that  one  who  under- 
takes to  make  a  sale  under  this  statute  has 
the  right  to  remedy  any  defect  In  the  notice 
at  any  time  before  sale,  and  that  If,  before 
the  sale,  he  discovers  an  error  In  the  notice, 
he  may  give  a  new  notice. 


TOWN  OF  MANITOU  t.  INTBRNATIONAIi 

TRUST  CO.  et  aU 

SAMB  T.  TOWNSEND  et  aL 

4Saprenie  Court  of  Colorado.     Jnne  2,  1902.) 

DBDICATION— PLATS— DESIGNATION  OF  TRACT 
—USB  BY  PUBTJC— EIXFGNDITURB  OF  MONBT 
—  IMPLIED  OPFBR  —  ACCBPTANCB  BY  AU- 
THORITIES —  POWER  TO  DEDICATE  —  PRB- 
8CRIPTI0N. 

1.  In  the  plat  of  a  town,  as  filed  for  record, 
there  was  an  irregnlarly  aoaped  tract,  colored 
green,  lying  to  one  side  of  a  private  road.  The 
lot  had  DO  designation  on  the  plat,  but  the 
draftsman  testified  that  it  was  meant  to  be  in- 
cluded in  lot  No.  36,  lying  on  the  other  side 
of  the  private  road,  and  it  was  returned  for 
taxation  as  a  part  of  said  lot.  There  was  a 
statement  on  the  plat  that  the  paths  and  road 
in  lot  36  were  to  be  private,  and,  unless  the 
irregnlarly  shaped  lot  was  included  in  lot  36, 
no  roads  or  paths  would  have  been  situated 
thereon.  There  were  other  tracts  on  the  map 
irregular  in  shape  and  colored  green.  Hela, 
that  the  plat  showed  no  dedication  or  intention 
to  dedicate  the  tract 

2.  The  owners  of  property  put  on  record  the 
plat  of  a  town  thereon,  iu  which  the  paths  on 
■  certain  lot  were  designated  as  private.  Sub- 
sequently they  executed  a  20-year  lease  to  the 
lot,  containing  also  an  agreement  to  sell  at  a 
price  to  be  fixed  by  arbitrators,  whereupon 
lessees  entered  into  possession.  Thereafter  the 
owners  recorded  another  plat  in  which  the 
paths  were  not  designated  as  private,  after 
which  the  lot  was  sold  to  lessees  in  accordance 
with  the  agreement.  Held,  the  owners  conld 
not  dedicate  the  lot  to  the  public  by  the  second 
plat,  and  did  not  intend  so  to  do. 

3.  The  fact  that  the  lessees  of  certain  prop- 
erty, iu  possession  under  a  lease  containing  an 
agreement  to  sell,  when  they  purchased  the 
lots,  took  them  by  reference  to  a  pint  recorded 
after  the  lease,  and  which,  under  other  circum- 
stances, might  have  been  held  to  contain  a  dedi- 
cation of  the  lots,  did  not  restrict  their  rights 
therein,  since  no  dedication  could  have  been 
made  by  the  own»  after  the  execution  of  the 
lease. 

4.  Where  it  appeared  that  a  town  had  never 
claimed  to  own  a  certain  park  containing 
springs,  but  had  constantly  dealt  with  others 
as  the  owners  thereof,  who  had  paid  taxes 
thereon  and  expended  much  money  in  improv- 
ing the  springs  and  beautifying  the  park,  the 
fact  that  the  town  authorities  consented  to 
contribute  money  to  keep  the  springs  in  repair, 
because  the  public  was  permitted  to  use  them, 
did  not  constitute  a  dedication  and  acceptance 
of  the  tract  as  a  public  park. 

On  Rehearing. 

5.  The  sale  of  lots  by  reference  to  a  recorded 
map  or  plat,  npon  which  are  shown  public  pla- 
ces, is  an  offer  to  dedicate  such  places  to  pub- 
lic use,  which  may  not  be  withdrawn  at  the 
pleasure  of  the  vendor. 

t  S.  S««  Dedication,  vol.  13,  Ceot.  Dig.  SS  4(,  M,  Tt. 
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6.  Where  lots  are  sold  by  reference  to  a  re- 
corded map  or  plat  upon  which  are  shown  pub- 
lic places,  unless  the  offer  thereby  made  to  dedi- 
cate such  places  to  public  use  is  accepted  by 
the  public  authorities  within  a  reasonable  time^ 
the  municipality  loses  its  rights  in  such  places. 

7.  Where  lots  are  sold  by  reference  to  a  re- 
corded map  or  plat,  upon  wnich  are  shown  pub- 
lic places,  the  offer  thereby  made  to  dedicate 
such  places  to  public  use  may  be  accepted  by 
the  public  authorities  by  taking  possession  of 
such  places. 

8.  Where  for  2B  years  after  a  sale  of  lots  by 
reference  to  a  plat,  on  which  a  certain  tract 
belonging  to  the  vendors  was  designated  as  a 
park,  the  public  officials  of  the  town  recognized 
such  tract  as  the  private  property  of  the  ven- 
dors, the  municipality  could  base  no  claim  to 
the  pn>perty  upon  such  sale  and  representation. 

9.  Where  the  public  have  had  the  use  of  a 
park  and  mineral  springs  for  many  years,  but 
it  has  never  been  claimed  by  the  authorities 
that  the  park  was  public  property,  and  the 
owners  have  Improved  and  controlled  the  same, 
closing  it  entirely  at  times,  the  muuicipnlity 
could  base  no  claim  to  the  property  by  virtue 
of  prescription. 

Appeal  from  district  court  EI  Paso  coimty. 

Actions  by  the  town  of  Manitou  against 
the  International  Trust  Company  and  others 
and  against  O.  0.  Townsend  and  others. 
From  Judgments  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

On  the  12th  of  February,  1874,  the  Colorado 
Springs  Company,  being  the  proprietor  of  cer- 
tain lands  in  El  Paso  county,  caused  to  be 
executed  and  acknowledged,  and  filed  for 
record,  a  certain  plat  of  said  lands  which  Is 
entitled,  "Map  of  Manitou,  El  Paso  County, 
Colorado."  On  this  map  no  words  are  used 
by  which  the  streets,  alleys,  avenues,  parks, 
paths,  or  other  public  places  are  dedicated 
to  the  public,  although  In  the  acknowledg- 
ment language  Is  employed  indicating  an  In- 
tention to  make  a  statutory  dedication.  The 
following  appears  upon  the  plat:  "The  roads 
and  paths  through  lot  86,  block  A,  *  *  * 
are  private  roads  and  paths,  and  subject 
to  be  closed  by  the  mutual  consent  of  the 
owners  of  the  lots  bounded  by  said  roads 
and  paths."  In  the  year  1876  the  town  of 
Manitou  was  Incorporated.  In  October,  1882, 
the  Colorado  Springs  Company  executed  a 
lease  to  the  Manitou  Mineral  Water  Com- 
pany for  the  term  of  20  years,  and  in  the 
said  lease  an  agreement  was  made  to  convey 
the  fee  of  said  property  to  the  Manitou 
Mineral  Water  Company  upon  the  payment 
by  the  Mineral  Water  Company  to  the  Colo- 
rado Springs  Company  of  the  amount  to  be 
fixed  by  arbitrators  as  the  value  of  the  prop- 
erty. On  the  7th  of  February,  1883,  there 
was  recorded  In  the  office  of  the  clerk  and 
recorder  of  El  Paso  county  another  plat,  en- 
titled, "Plan  of  the  City  of  Manitou,  El  Paso 
Co.,  Colorado."  The  acknowledgment  of  this 
plat  contains  practically  the  same  language 
employed  In  the  acknowledgment  of  the  plat 
filed  in  1874.  These  words  also  appear:  "And 
the  said  above-described  first  plat  of  the  town 
of  Mnnltou  is  hereby  amended,  so  as  to  con- 
form to  this  annexed  second  j>lat  (Sf  the  town 
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of  Manlton,  placed  in  its  stead,  and  hereafter 
all  deeds  and  conveyances  shall  refer  and 
correspond  to  this  amended  plat  The  roads 
and  paths  through  k>t  27,  block  C,  *  *  * 
az«  private  roads  and  paths,  and  subject  to 
be  closed  by  mntual  consent  of  the  owners 
of  the  lots  which  bound  upon  said  roads  and 
paths;  also  Ellis  street  and  such  parts  of  lots 
numbered  IS  and  14,  block  C,  of  the  above- 
described  old  plat  of  the  town  of  Manlton 
as  is  here  laid  out  as  a  part  of  Canon  avenue, 
and  the  park  therein,  are  private,  and  subject 


No  i 


to  be  closed  as  above."  The  second  plat  Ib 
dated  and  aclcnowledged  the  20tb  of  October, 
1S82.  On  this  plat  the  property  Involved  Is 
designated  as  "Lot  37,  Block  A."  Offleers  of 
the  Colorado  Springs  Company  and  the  per- 
son who  made  this  map  testified  that  the 
park  mentitnied  in  the  acknowledgment  is 
tlie  property  In  question.  Drawing  No.  I. 
filed  with  this  opinion,  is  a  tracing  from  the 
plat  filed  In  the  year  1874.  No.  2  is  a  tracing 
from  the  plat  of  1888.  The  land  In  contro- 
versy is  shown  upon  these  tracings. 
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In  November,  1898,  two  suits  were  broa<ht 
by  the  town  of  Manlton,— one  agrainst  Um 
Intcruiitional  Trust  Oompanj  and  others,  and 
Ute  other  against  the  Manlton  Mineral  Water 
Oompany  and  others.  In  the  first  case,  the 
town  asks  to  have  Its  title  to  the  tract  of 
ground  shown  on  the  plats  quieted;  in  the 
second,  it  seeks  to  have  the  defendants'  ejects 
ed  from  a  certain  portion  of  the  premises.  It 
Is  claimed  on  behalf  of  the  town  that  la  the 
year  lSi2  the  Colorado  Springs  Company  sub- 
divided the  land  then  owned  by  It  Into  lota, 
blocks,  streets,  and  iMths,  calling  the  same 
the  "Town  of  Manitoa,"  and  afterwards  filed 
a  plat  In  the  office  of  the  clerk  and  recorder 
of  El  Paso  county,  showing  said  subdivision; 
that  in  said  subdivision  was  a  certain  lot 
numbered  36,  and  a  portion  of  said  lot  36  was 
dedicated  to  the  public,  for  its  use  and  ben- 
efit, as  a  park:  that  said  ground  so  describ- 
ed, together  with  all  mineral  springs  and 
appurtenances  thereunto  belonging,  was  fully 
dedicated  to  the  use  of  the  public  as  a  public 
park:  that  afterwards  the  said  town  of 
Manltou  was  organized,  and  went  into  the 
possession  of  the  public  park  for  and  on  be- 
half of  the  citizens  and  taxpayers  of  said 
town,  and  from  that  time  has  continued  in 
the  uninterrupted  possession  and  own^ship, 
for  the  public  as  aforesaid,  of  a  large  part 
and  portion  of  said  public  park;  that  by  the 
plat  of  1883  the  springs  and  paths  shown 
are  dedicated  to  the  pobUc  The  dedication 
claimed  is  what  Is  known  as  a  "common-law 
dedication."  The  defendants  deny  that  there 
was  ever  a  dedication  of  the  premises  in 
controversy  to  tiie  public  as  a  park;  deny 
that  thc^  ever  Intended  to  dedicate  the  said 
premises  as  a  park;  deny  tttat  the  town  of 
Manltou  ever  went  Into  the  poesession  of 
the  luremlses:  and  allege  that,  assuming  the 
premises  were  dedicated,  neither  the  public 
nor  the  town  of  Manlton  ever  accepted  the 
dedication,  and  that  in  the  year  1882,  before 
the  filing  of  the  second  plat,  the  Manlton  Min- 
eral Water  Company  entered  into  the  pos- 
session of  the  property  in  questlcm,  wected 
valoable  buildings  upon  the  same,  and  ex- 
pended large  sums  of  money  in  the  improve- 
tnent  thereof,  with  the  full  knowledge  of 
the  authorities  of  the  town  of  Manltou. 

The  plaintiff,  in  sanport  ot  its  contention 
that  there  had  been  a  dedication  and  an 
acceptance  thereof.  Introduced  36  warrants 
of  the  town  of  Manltou,  issued  during  the 
years  1879,  1880,  1881,  and  1882.  showing  an 
^expenditure,  in  the  aggregate,  of  about  $500 
in  the  improvement  and  protection  of  the 
springs.  Several  witnesses  testified  that  lots 
^-ere  sold  by  the  officers  of  the  Colorado 
Springs  Company  with  reference  to  a  plat 
upon  which  the  property  in  controversy  was 
designated  as  a  park.  It  was  shown  by  oth- 
er witnesses  that  officers  and  agents  of  the 
company  pointed  out  to  purchasers  of  lots 
the  property  in  question,  and  referred  to  it 
as  a  park,  and  induced  persons  to  buy  lots 
of  the  town  company,  in  the  vicinity  of  the 


land  Ib  questloB,  upon  the  representatioa  that 
it  was  to  be  a  public  park.  Several  convey- 
ancea  were  received  in  which  the  property  in 
controversy  is  mentioned  as  a  park.  Ofilcers 
of  the  company  testiHed  that  it  was  the  in- 
tention of  the  company  to  reserve  the  prop- 
wty  in  controversy  from  sale,  that  they  in- 
tended to  allow  the  public  to  have  the  free 
use  of  the  springs  and  the  said  premises 
while  the  waters  of  the  springs  were  not 
being  utilized,  and  that  no  perscm  was  ever 
authorized  to  sell  lots  upon  the  representa- 
tion that  the  place  was  a  public  park,  and 
declared  that  they  never  saw  a  plat  upon 
which  the  name  "Park"  appeared,  as  stated 
by  plaintiff's  witnesses.  The  defendants  in- 
troduced in  evidence  certified  copies  of  the 
articles  of  incorporation  of  the  Colwado 
Springs  Company,  of  the  lease  from  the  Col- 
orado Springs  Company  to  the  Manltou  Min- 
eral Water,  Bath  &  Park  Company,  of  the 
deed  from  the  Colorado  Springs  Company 
to  the  Manltou  Mineral  Water  Company, 
and  of  the  amended  articles  of  incorpora- 
tion of  the  Manltou  Mineral  Water,  Bath  & 
Park  Company,  changing  the  name  of  the 
company  to  that  of  the  Mineral  Water  Com- 
pany; also  extracts  from  tb£  recwds  of  the 
town  of  Manltou:  Of  August  6,  1878,  as 
follows:  "Ordered,  on  motion  of  F.  Her- 
mann, to  Instruct  clerk  to  correspond  with 
commissioner  of  public  lands  in  regard  to 
title  of  the  various  springs  In  Manltou."  Of 
May  3,  1880,  as  follows:  "The  town  attor- 
ney, Mr.  Hoop,  made  a  verbal  report  in  re- 
lation to  the  park  in  the  central  portion  of 
the  town.  He  bad  found  that  the  title  to 
said  park  was  vested  in  the  Colorado  Springs 
Company,  except  that  said  lot  never  was 
numb^ed,  and  he  recommended  the  board  to 
take  steps  to  condemn  said  plat  of  ground 
for  a  public  park,  recommoiding  several 
ways  of  doing  the  sam&  On  motion  of  A. 
Hutchinson,  Mayor  Nichols  was  appointed 
a  committee  of  one  to  confer  with  the  Col- 
orado Springs  Company  in  relation  to  giving 
the  town  title  to  so  much  of  lot  36  east  of 
private  road  and  In  the  vicinity  of  the 
Bpringa"  Of  June  17,  1887,  as  follows: 
"Moved  by  Crelghton,  seconded  by  Gillia, 
that  the  mayor  be  appointed  a  conunlttee 
to  secure  a  deed  for  the  park  at  Junc- 
tion of  Manltou  avenue  from  the  Colorado 
Springs  Company  to  the  town  of  Manltou." 
Of  June  21,  1887:  "That  the  mayor  secure 
a  contract  for  a  deed  to  the  town  of  the 
park  at  the  Junction  of  Canon  and  Manlton 
avenues.  Carried."  Of  June  12,  1882:  "Re- 
solved, that  Nichols,  Leddy,  and  Rand  be 
appointed  to  confer  with  the  Colorado 
Springs  Company  In  relation  to  deeding  to 
the  town  of  Manlton  the  park  l>etween  the 
Cliff  House  and  the  Soda  Springs."  Also, 
of  March  16,  1883,  as  follows:  "Letter  of  O. 
H.  Parsons,  secretary  of  the  Colorado  Springs 
Company,  read  in  relation  to  conveyance  of 
portion  of  park  between  Canon  and  Man- 
ltou avenues  in  exchang;e  for  pc 
Oigitized  by ' 
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-would  be  made;  but  board  thougbt  It  advis- 
able to  know  definitely  what  portion  of 
said  park  would  be  conveyed  by  said  compa- 
ny before  action  was  taken  in  the  matter." 
Also,  of  December  12,  1889:  "Special  meet- 
ing of  the  board  of  trustees  was  held  on 
above  date,  for  the  purpose  of  considering 
the  advisability  of  grading  Manltou  avenue 
opposite  Navajo  Soda  Springs,  and  for  the 
purpose  of  taking  steps  looking  toward  the 
improvement  of  the  ditch  running  through 
the  park  of  the  Manltou  Mineral  Water 
Company."  Also,  April  26,  1893:  "Moved 
by  Barker,  seconded  by  Gould,  that  a  com- 
mittee of  three  be  appointed  by  the  mayor 
to  confer  with  Manager  Hunt,  of  the  Manltou 
Mineral  Water  Company,  In  regard  to  clos- 
ing springs,  and  asking  the  company  to  delay 
for  awhile.  Mayor  Grafton  explained  that 
be  had  talked  with  Manager  Hunt,  who  said 
It  was  the  Intention  of  the  company  to  close 
the  springs  only  during  the  nighttime,  after 
the  closing  of  the  pavilion;  and  after  con- 
siderable debate  Mr.  Barker's  motion  was 
put  to  a  vote,  with  the  following  result: 
Ayes,  none.    Motion  lost." 

It  was  admitted  that  the  property  In  con- 
troversy was  assessed  for  taxes  every  year 
from  1872  to  1897.  Subsequent  to  1874,  and 
up  to  and  Including  1S82,  it  was  returned  as 
lot  3C,  block  A,  of  the  town  of  Manltou. 
Krom  1883  to  1887,  inclusive.  It  was  returned 
as  lot  37,  block  A.  Taxes  were  levied  for 
each  of  said  years  on  the  premises  for  state, 
county,  and  school  purposes,  and  municipal 
purposes  of  the  town  of  Manltou.  Taxes 
were  paid  from  1872  to  1883  by  the  Colorado 
Springs  Company,  since  1883  by  the  Manl- 
tou Mineral  Water,  Bath  &  Park  Company 
or  its  successors,  and  the  town  received  its 
proportion  of  the  taxes.  The  trial  was  to  the 
court,  without  a  Jury.  The  court  found  "that 
the  Colorado  Springs  Company  did  not  In 
I)olnt  of  fact  ever  intend  to  dedicate  any  part 
or  parcel  of  sold  premises,  or  any  of  the 
mineral  springs  In  antroversy  or  situate 
thereon,  and  did  not  in  point  of  fact,  by 
any  act  or  declaration  of  any  of  its  agents, 
iidieers,  or  representatives,  ever  do  any  act 
or  make  any  declaration  Indicative  of  an 
intention  to  dedicate  said  premises  or 
springs,  or  either  of  them,  to  the  public,  ei- 
ther for  uses  as  a  park  or  for  public  uses 
for  paths,  or  any  character  of  highway  upon 
or  over  the  premises  In  controversy,  or  for 
any  public  puri>oses  whatsoever;  further, 
tb.it  the  Colorado  Springs  Company  did  not, 
at  any  time  or  In  any  manner,  dedicate,  or 
Intend  to  dedicate,  or  give  or  grant  to  the 
public,  any  characto-  of  right,  estate,  in- 
terest, or  easement  to  the  plaintltr  in  this 
action,  or  to  the  public.  In  or  to  the  mineral 
springs  situate  upon  the  premises  In  con- 
troversy, or  any  or  either  of  them;  further, 
that  the  defendants  did  not,  nor  did  either 
of  them,  ever  intend  to,  or  did  in  fact,  dedi- 
cate, donate,  or  grant  to  the  plalntlfT  or  to  the 
public  any  character  of  interest,  estate,  right, 


or  easement  in  or  to  the  premises  ta  oon- 
troversy,  or  any  or  either  of  the  mineral 
springs  thereon,  tor  any  character  of  public 
use  whatever:  and,  further,  that  the  plain- 
tiff did  not  In  any  form  or  manner  ever 
accept  any  alleged  dedication,  relied  upon  by 
the  plaintiff  in  this  action,  either  as  set  forth 
In  the  pleadings  or  as  attempted  to  be  shown 
by  the  evidence,  nor  did  the  public  generally, 
by  user  or  otherwise,  ever  accept  any  such 
alleged  dedication,  of  the  premises  in  con- 
troversy for  public  uses."  And  the  court 
rendered  Judgment  for  the  defendants  in 
both  cases,  from  which  Judgments  the  plain- 
tiff appealed  to  the  court  of  appeals,  and  the 
cases  were  transferred  from  the  court  of 
appeals  to  this  court 

Charles  3.  Perkins,  R  El  Lewis,  J.  O.  Helm. 
and  Colburn  &  Dudley,  for  appellant.  Wal- 
dron  &  Devlne,  L.  M.  Goddard,  and  J.  B. 
Blssell,  for  appellees. 

STEELE,  J.  (after  stating  the  facts).  Nu- 
merous errors  are  assigned,  but  the  plaintiff 
relies  chiefly  upon  the  assignment  which 
alleges  that  the  court  erred  in  not  finding 
the  Issues  Joined  for  the  plaintiff,  and  in  not 
entering  Judgment  for  the  plaintUT.  The 
plat  of  1874  does  not  purport  to  convey  this 
property  as  a  park.  It  Is  claimed,  however, 
that  the  proi;>erty  in  controversy  appears  on 
the  plat  like  an  oblong  green  leaf  in  the 
very  center  of  the  town,  and  is  completely 
segregated  from  other  tracts  of  ground  by 
highways;  that  no  numlier  or  desIg:nat]on 
of  any  kind  appears  on  the  tract  of  gronnd; 
that  these  facts  show  an  Intention  to  dedi- 
cate, as  well  as  a  dedication,— and  authorities 
are  cited  which  hold  that,  when  places  ap- 
pear upon  the  plat  of  a  d^  or  town  without 
designation,  such  places  are  to  be  regarded 
as  for  the  use  of  the  public.  We  cannot 
agree  with  counsel  that  the  plat  Itself  is  evi- 
dence of  an  intention  to  dedicate.  Trne,  the 
shai>e  of  the  lot  is  somewhat  as  counsel  al- 
lege, but  there  are  other  portions  of  the  town 
shown  to  be  of  bregular  shape.  Upon  the 
map  of  1874  this  portion  is  colored  green.  So 
are  very  many  other  portions  of  the  plat 
The  lots  are  of  various  shapes  and  dimen- 
sions, the  blocks  are  not  of  uniform  dimen- 
sion or  shape,  and  from  the  plat  Itself,  there 
being  no  express  designation  of  this  place  as 
a  park,  it  cannot  be  determined  that  it  was 
intended  as  a  park.  It  is  said  that  the  place 
in  controversy  does  not  bear  a  number.  The 
Iterson  who  prepared  the  complaint  and  the 
amendments  filed  Intended  to  describe  the 
alleged  park  as  being  a  portion  of  lot  36, 
block  A.  It  is  admitted  that  the  property  in 
controversy,  from  1874  to  1883,  was  returned 
for  taxation  as  lot  36,  block  A.  The  mere 
fact  that  a  number  does  not  appear  below 
the  private  road  Is  not  of  Itself  sufficient  to 
warrant  us  In  finding  that  the  place  in  con- 
troversy is  without  designation  or  number. 
Moreover  the  witness  who  preoQis^  lljhe  orig- 
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Inal  plat  testlfled  that  lot  36  of  block  A 
was  Intended  to  include  tbat  portion  sonth 
of  the  private  road,  as  well  as  tbat  portion 
north  of  It;  and  in  view  of  the  subsequent 
conduct  of  the  company  In  referring  to  the 
property  as  lot  86,  and  selling  a  portion  of 
It  as  lot  36,  we  are  of  the  opinion  that  the 
portion  lying  below  the  private  road  was  In- 
tended by  the  company  to  be  a  part  of  lot 
36.  We  are  strengthened  somewhat  In  this 
opinion  by  the  statement  appearing  upon  the 
plat  that  the  paths  and  roads  In  lot  36  are 
private  and  subject  to  be  closed.  There 
are  no  paths  and  roads  In  lot  36,  unless  lot 
86  includes  that  portion  south  of  the  pri- 
vate road. 

If  the  plat,  then,  does  not  show  an  Inten- 
tion to  dedicate,  or  a  dedication,  resort  must 
be  had  to  the  acts  and  declarations  and  ad- 
missions on  the  part  of  the  officers  of  the 
company  from  which  an  Intention  to  dedicate 
may  be  implied.  An  intention  to  dedicate 
may  be  Implied;  and  it  Is  said  that  the  ex- 
penditure of  public  money  by  the  town  au- 
thorities for  the  Improvement  and  protectloa 
of  the  springs,  user  by  the  public  with  the 
acquiescence  of  the  owners  of  the  property, 
and  the  sale  of  lots  by  a  plat  on  which  this 
property  was  designated  as  a  park,  are  suffi- 
cient to  show  an  intention  to  dedicate,  a 
dedication,  and  an  acceptance  thereof.  It  was 
the  duty  ot  the  trial  judge  to  determine 
whether  or  not  the  Colorado  Sprhjgg  Company 
intended  to,  or  did  in  fact,  dedicate  the  prop- 
erty in  controversy  as  a  public  park,  and 
whether,  assuming  a  dedication  to  have  been 
made,  there  was  an  acceptance  thereof  by 
the  public  authorities.  These  questions  were 
all  determined  by  the  trial  judge,  and  we  can- 
not say,  after  carefully  considering  the  testi- 
mony, that  the  finding  is  not  supported  by 
the  evidence.  This  plat  of  1874  was  filed  for 
record  prior  to  the  Incorporation  of  the  town 
of  Manltou.  But  It  Is  said  that  the  public 
accepted  the  dedication  of  the  park  before 
the  Incorporation,  and  that  the  town  author- 
ities have  had  possession  of  the  park  since  the 
incorporation.  Upon  this  issue  the  court  de- 
cided that  the  public  had  not  had  the  use 
of  the  park  at  all  times  since  1874,  and  tbat 
there  had  been  no  acceptance  thereof  on  the 
part  of  the  public.  The  right  of  the  public 
authorities  to  public  property  conveyed  by 
dedication  depends  altogether  upon  whether 
there  has  been  an  acceptance,  express  or  Im- 
plied, of  the  dedication.  Where  the  proprie- 
tor of  lands  sells  lots  with  reference  to  a 
plat  on  which  a  public  place  Is  designated, 
be  is  estopped  to  deny  the  existence  of  such 
public  place,  because  of  his  representation 
that  there  is  and  will  be  such  a  place  devoted 
to  public  use;  but  the  right  to  have  such  place 
devoted  to  public  use  Is  a  right  to  be  exer- 
cised by  the  grantee  only,  and  the  city  au- 
thorities cannot  base  their  right  to  a  public 
place  upon  the  single  act  of  the  proprietor  of 
land  selling  lots  by  a  plat  upon  which  a 
public    place    has    been    designated.     There 


must  be  an  acceptance  of  the  dedication  by 
the  public  authorities,  and  until  such  accep- 
tance the  act  of  the  proprietor  in  selling  lots- 
amounts  to  a  mere  offer  to  dedicate  and  may 
be  withdrawn.  It  is  not  claimed  that  the 
plat  with  reference  to  which  lots  were  sold, 
and  upon  which  the  park  was  designated,, 
was  ever  filed  for  record,  nor  Is  such  pint 
produced;  nor  was  there  any  testimony  show- 
ing or  tending  to  show  that  the  authorities  of 
the  town  of  Manltou  ever  expended  money  up- 
on, or  took  possession  of,  any  part  of  the 
ground  In  controversy  by  virtue  of  such  im- 
plied dedication.  We  are  therefore  unable  to 
determine  either  that  the  couit  misconceived 
the  testimoiiy,  misapplied  the  law  applicable 
thereto,  or  that  his  finding  was  contrary  to 
the  weight  of  the  evidence,  in  holding  that 
there  was  no  dedication  of  the  property  in 
controversy  as  a  public  park  implied  from  the 
sale  of  lots  by  reference  to  a  plat  upon  which 
a  park  was  designated. 

Upon  the  plat  of  1883  paths  are  shown 
across  the  property  In  controversy,  and  with- 
in the  lines  of  these  paths  several  of  the 
springs  in  controversy  appear.  On  the  plat 
of  1874  the  paths  in  lot  36  are  reserved  as  pri- 
vate paths.  On  the  plat  of  1883  the  path» 
through  lot  37,  the  property  In  controversy, 
are  not  designated  as  private  paths.  It  there 
were  no  other  evidence  than  these  plats  be- 
fore us,  we  should  be  bound  to  hold  that  the 
Colorado  Springs  Company  had  dedicated  the 
paths  and  springs  to  the  public  by  the  plat 
of  1883;  but  it  appears  that  prior  to  the  re- 
cording of  this  plat  all  of  the  property  in  con- 
troversy—the lot  37,  the  springs  thereon,  and 
tie  buildings— were  leased  to  the  Manltou 
Mineral  Water  Company,  and  the  contract 
entered  Into  mentioned  In  the  statement  of 
facts.  It  also  appears  that  subsequently  the 
Colorado  Springs  Company  sold  and  convey- 
ed to  the  Manltou  Mineral  Water  Company  by 
warranty  deed  the  lot  and  the  springs.  It 
further  appears  that  prior  to  the  recording  of 
the  plat  of  1883  some  of  the  springs  were  clos- 
ed, buildings  erected  upon  the  paths,  and  pos- 
I  session  of  the  entire  property  taken  by  the 
Manltou  Mineral  Water  Company,  and  that 
since  that  time  the  Manltou  Mineral  Water 
Company  has  paid  the  taxes  on  the  property; 
and  there  Is  no  testimony  showing  that  the 
town  of  Manltou  since  that  time  has  expended 
any  money  in  the  Improvement  of  these 
springs.  At  the  time  of  the  recording  of  this 
plat  the  Colorado  Springs  Company  could  not 
dedicate  this  property  to  the  public  without 
the  consent  of  the  Manltou  Mineral  Water 
Company;  and  we  must  hold  that,  as  far  as 
the  springs  and  the  paths  shown  upon  the 
plat  of  1883  are  concerned,  the  company  not 
only  did  not  Intend  to  dedicate,  but  had  no 
authority  to  dedicate,  the  property  to  the  pub- 
Uc. 

We  do  not  think  the  fact  tbat  the  Mineral 
Water  Company  took  the  property  by  refer- 
ence to  a  new  plat  of  the  town  of  Manltou,  as- 
suming the  new  plat  to  be.tbaoneiwhich  was 
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aied  in  1883,  Is  Important  At  the  time  the 
lease  aud  contract  was  executed  tbe  public 
had  no  right  to  the  paths  and  springs  shown 
iipcm  the  plat  ctf  1883,  and  when  the  company 
put  the  Maniton  Mineral  Water  Oompany  in- 
to possession  of  this  property  it  could  not  sub- 
sequently dedicate  a  portion  of  it  to  the  public; 
and  it  could  not  have  been  the  intention  of  ei- 
ther of  the  parties  to  this  lease  to  permit  the 
public  to  tiave  an  easement  in  the  springs 
or  paths,  and  we  can  find  nothing  in  the  testi- 
mony which  would  warrant  us  in  holding  that 
the  finding  of  the  court  tat  reference  to  this  al- 
leged dedication  is  contrary  to  the  law  or  the 
weight  of  the  evidence.  It  appears  that  for 
a  great  number  of  years  these  springs  have 
been  open  to  the  public,  with  but  slight  re- 
strictions; but  that  fact  alone  is  not  sufficient 
to  warrant  a  court  In  finding  that  there  has 
been  a  dedication  of  the  property  to  the  pub- 
lic, or  that  there  has  been  an  acceptance  of  It 
by  the  public  or  by  the  public  authorities. 
The  action  of  the  town  board,  as  shown  by 
its  record,  is  conclusive,  it  seems  to  us,  that 
the  town  board  did  not  regard  the^park  or 
the  springs  as  public  property.  Refusing  to 
cunvey  a  portion  of  a  street  in  exchange  for  a 
portion  of  this  park,  upon  the  ground  that 
the  offer  did  not  definltdy  state  what  portion 
of  the  park  was  to  be  conveyed,  Is  not  con- 
sistent with  a  claim  of  ownership  to  the  park 
which  was  to  be  conveyed.  The  town  trus- 
tees themselves  could  not  have  believed  that 
there  was  a  dedication  of  the  park  or  an  ac- 
ceptance by  the  public;  for  at  a  meeting  of 
the  council  in  1880,  after  hearing  the  report 
of  their  town  attorney  that  the  title  to  the  park 
was  vested  in  the  Colorado  Springs  Company, 
and  the  recommendation  that  steps  be  taken 
to  condemn,  the  town  council  appointed  a 
committee  to  confer  with  the  Colorado  Springs 
Company  in  relation  tc  giving  the  town  title 
to  a  portion  of  the  park  now  claimed.  And 
we  regard  the  action  of  the  town  authorities 
In  calling  a  special  meeting  of  the  town  coun- 
cil for  tbe  purpose  of  taking  steps  looking  to- 
ward the  improvement  of  the  ditch  running 
through  tbe  park  of  the  Manltou  Mineral  Wa- 
ter Company  as  at  least  significant,  and  think 
that  the  records  of  the  town  reciting  that  It 
was  moved  and  seconded  that  a  committee  be 
appointed  to  confer  with  the  manager  of  the 
Mniiltou  Mineral  Water  Company  In  regard 
to  closing  springs  and  asking  the  company  to 
delay  for  awhile,  and  that  when  it  was  ex- 
plained by  the  mayor  that  it  was  the  inten- 
tion of  the  company  to  close  the  springs  only 
diii'ing  the  nighttime,  after  the  closing  of  the 
pavilion,  the  motion  was  unanimously  lost, 
feliould  not  be  Ignored.  In  fact,  from  the  rec- 
ords of  this  town,  covering  a  period  of  more 
than  15  years,  nowhere  does  it  appear  that 
the  town  has  claimed  the  right  to  the  property 
In  controversy,  but,  on  the  contrary,  has  con- 
stantly been  dealing  with  the  Colorado  Springs 
Company  and  the  Mineral  Water  Company  as 
though  these  companies  were  the  proprietors 


of  tbe  park,  and  the  town  of  Manltou  had  no 
authority  or  control  over  it 

On  the  other  hand,  the  conduct  of  the  Colo- 
rado Springs  Company  appears  to  have  been 
entir^  consistent  with  its  dalm  that  the 
property  was  never  dedicated  to  the  public 
At  no  time  was  the  control  of  the  property 
surrendered  by  the  Colorado  Springs  Com- 
pany to  tbe  town  or  the  public,  and  the  town 
authorities  have  never  been  In  the  possession 
thereof.  The  expenditures  made  by  the  town 
In  the  Improvement  of  tbe  siHlngs  w«e  made 
at  the  suggestion  of  tbe  cheers  of  the  com- 
pany, and  tbe  town  authorities  consented  to 
contribute  money  to  keep  them  in  repair,  be- 
cause tbe  public  was  permitted  to  use  the 
springs,  and  not  because  they  were  the  prop- 
erty of  the  town.  The  Colorado  Springs  C<Hn- 
pany  was  incorporated  for  the  very  purpose  of 
utilizing  the  water  of  these  springs.  By  Its 
first  plat  tbe  paths  and  roads  in  the  vldnity 
of  the  Springs  were  reserved  as  private.  By 
its  second  plat  the  park  was  reserved  as  pri- 
vate. It  paid  the  taxes  on  the  property  each 
year  during  the  term  of  Its  owoaship.  It 
spent  large  sums  of  money  In  improving  tbe 
springs  and  In  beautifying  the  park.  Under 
such  circumstances  user  by  the  public  cannot 
defeat  the  title.  If  lots  have  been  sold  by  the 
officers  of  the  company  upon  the  representa- 
tion that  the  park  and  tbe  springs  w««  public 
proi>erty,  or  with  reference  to  a  plat  on  which 
i  the  place  was  designated  as  public  pr<H>erty, 
i  the  purchasers  of  such  lots,  not  the  town  an- 
i  thoritles,  in  tbe  absence  of  an  acceptance,  can 
I  complain. 

;      Upon  every  issue  raised  by  tbe  pleadings 

I  and  by  the  evidence,  the  court  found  in  favor 

of  the  defendants,  and  we  cannot  say  tbe 

finding  is  cot  supported  by  the  evidence.   Tbe 

Judgment  must  be  affirmed. 

Affirmed. 

CAMPBELL,  a  J.,  not  participating. 

On  Petition  for  Rehearing. 

STEELE,  J.  In  tbe  ophilon  It  was  held 
that  municipal  authorities  cannot  base  their 
right  to  public  places  upon  the  act  of  a  pro- 
prietor of  land  in  selling  lots  by  reference  to 
a  plat  upon  which  such  public  places  are 
designated,  and  that  until  there  has  been  an 
acceptance,  tbe  act  of  the  proprietor  in  selling 
lots  amounts  to  a  mere  offer  to  dedicate  and 
can  be  withdrawn.  In  the  petition  for  rehear- 
ing. It  is  stated  that  this  holding  is  contrary 
to  the  doctrine  announced  in  City  of  Denver 
V.  Cioments,  3  Colo.  472;  Ward  v.  Farweli,  6 
Colo.  06;  Mouat  Lumber  Co.  v.  City  of  Den- 
ver, 21  Colo.  1,  40  Pac.  237.  The  position  of 
counsel  is.  In  the  main,  correct  and  we  with- 
draw the  statement  While  it  was  held  In 
the  Clements  Case  that  "although,  until  ac- 
ceptance, the  dty  was  imder  no  obligation  to 
repair,  the  proprletw  was  nevertheless  bound 
by  his  acts,"  and  that  the  city  could  take  pos- 
session of  the  streets  shown  on  tbe  map  by 
which  sales  of  lots  bad  been  made  by  the 
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proprietor,  wbenever  the  growing  bnslneas 
Interests  of  the  city  necessitated  the  use  of 
snch  streets  as  public  highways,  this  ooort, 
in  City  of  Denver  v,  Denva:  &  S.  F.  By.  Co., 
17  Colo.  683,  31  Poc.  33S,  held  that,  "unless 
otherwise  provided  by  statute,  a  dedication 
without  acceptance  Is  In  law  merely  an  offer 
to  dedicate,  and  such  offer  does  not  impose 
any  burden,  nor  confer  any  right,  upon  the 
public  authorities,  unless  the  road  is  accepted 
by  them  as  a  highway";  and  this  language 
of  Justice  Elliott  was  quoted  with  approval 
by  Justice  Goddard  in  Trine  t.  City  of  Pueblo, 
21  Colo.  102,  39  Pac.  330.  In  the  case  of 
Houat  Luml>er  Co.  v.  City  of  Benver,  21  Colo. 
1,  40  Pae.  237,  it  was  held  that  sales  of  lots 
by  reference  to  a  plat  upon  which  streets 
were  designated  "show  an  offer  to  dedicate 
on  the  part  of  the  owner,  which  offer  he  may 
not  withdraw  at  his  pleasure.  This  does  not, 
however,  do  away  with  the  necessity  for  ac- 
ceptance, and  the  city  may  under  cei-tain  cir- 
cumstances lose  Its  right  to  accept"  In  tbe 
case  of  Machinery  Co.  v.  Alpenfels,  30  Colo. 
— ,  69  Pac.  574,  Chief  Justice  Campbell, 
q>eaklng  for  the  court,  said:  "When  Case  & 
Ebert  laid  out  their  addition  and  filed  tbelr 
plat,  on  which  there  was  delineated  Depot 
street,  though  no  statutory  dedication  was 
made,  and  there  was  no  acceptance  by  the 
city,  so  as  to  constitute  such  act  a  common- 
law  dedication,  yet,  as  between  the  owners' 
of  the  addition  and  the  purchasers  of  lots 
who  iMUght  with  reference  to  the  plat,  the 
owners,  though  not  the  city,  would  be  estop- 
ped to  deny  the  existence  of  Depot  street  as 
a  public  highway." 

By  these  decisions  It  is  settled  that  the  sale 
of  lots  by  reference  to  a  recorded  map  or 
plat,  upon  which  are  shown  public  places, 
Is  an  offer  to  dedicate  such  public  places  to 
public  use,  and  that  the  offer  may  not  be 
^vithdrawn  at  the  pleasure  of  the  grantor; 
that  there  must  be  an  acceptance,  express 
or  implied,  of  such  offer  by  the  public  au- 
thorities within  a  reasonable  time,  and  that, 
unless  the  offer  is  accepted  within  a  reason- 
able time,  the  public  may  lose  its  right  to  ac- 
cept: that  the  question  as  to  whether  there 
has  been  an  acceptance  within  a  reasonable 
time  depends  upon  the  facts  and  circumstan- 
ces of  the  particular  case;  that  within  a 
reasonable  time  after  an  offer  to  dedicate, 
as  shown  by  the  sale  of  lots,  the  public  au- 
thorities may  take  possession  of  public  places 
designated  as  such  on  a  plat  or  map,  and,  in 
doing  so,  may  rely  upon  the  act  of  the  gran- 
tor in  mailing  sale  of  lots  by  reference  to 
such  map  or  plat;  that,  unless  the  public 
authorities  within  a  reasonable  time  accept 
such  offer  to  dedicate,  they  lose  their  right 
to  accept,  and  the  municipality  loses  its  right 
to  the  places  designated  on  such  plat  as  pub- 
lic places. 

The  sale  of  lots  which  the  town  now 
claims  as  one  of  the  acts  showing  a  dedica- 
tion occurred  nearly  25  years  prior  to  the 
bringing  of  this  suit     During  all  of  that 


time  the  original  proprietor  and  its  grantor 
have  been  in  the  possession  of  the  property, 
and  the  town  of  Manitou,  through  its  public 
officials,  has  recognized,  as  shown  in  the 
opinion,  the  appellee  and  its  grantor  as  tbe 
proprietors  of  the  property.  Whatever  may 
be  the  right  of  persons  who  bought  lots  from 
the  agent  of  the  town  company  upon  the  rep- 
resentation that  the  property  in  question  was 
a  public  park,  the  municipality  cannot,  after 
such  length  of  time.  In  the  absence  of  an  ac- 
ceptance, base  its  claim  to  the  property  upon 
such  sale  and  representation;  nor  can  it 
claim  the  proimrty  by  virtue  of  prescrip- 
tion, for,  although  the  public  has  had  the 
use  of  the  park  and  springs  for  many  years, 
the  use  was  not  adverse,  exclusive,  nor  unin- 
terrupted. The  opinion  is  modifled,  and  tbe 
petition  for  rehearing  is  denied. 

OABBERT,  J.  (concurring  specially).  I 
fully  concur  in  the  conclusions  announced,— 
that  the  Judgment  of  the  trial  court  should 
be  affirmed,  and  that  a  rehearing  should  not 
be  granted.  The  issue  between  the  i>artles 
was  whetljer  or  not  there  had  been  a  dedica- 
tion of  the  disputed  premises  to  the  public. 
The  determination  of  this  issue  depended  up- 
on two  disputed  questions  of  fact:  (1) 
Whether  or  not  there  had  been  an  offer  to  so 
dedicate  such  premises;  and,  (2)  If  there  had 
been,  had  tbe  municipal  authorities  accepted 
such  offer?  The  trial  court  found  in  favor 
of  the  appellees  on  both  these  questions. 
As  to  the  second,  thwe  is  certainly  no  ques- 
tion,  from  the  evidence,  that  the  alleged  of- 
fer to  dedicate  had  never  been  accepted.  As 
to  the  first,  the  most  that  can  be  claimed 
for  the  testimony  that  the  company  had  sold 
lots  with  reference  to  a  plat  upon  which  these 
premises  were  designated  as  a  park  is  that 
it  may  have  been  material;  but  tbe  subse- 
quent action  of  all  parties  concerned  tended 
clearly  to  dispute  these  statements,  not  in 
direct  terms,  it  is  true,  but  because,  from 
the  facts  and  testimony  noticed  in  the  opin- 
ions of  my  associate,  it  appears  that  such 
action  was  wholly  Inconsistent  with  any  tes- 
timony which  might  tend  to  prove  the  offer 
to  dedicate.  These  were  matters  which  It 
was  the  province  of  the  trial  Judge  to  consid- 
er in  determining  what  was  established  from 
tbe  testimony  bearing  on  the  first  question. 
Having  determined  it  in  favor  of  the  appel- 
lees, and  the  testimony  being  sufficient  to  sus- 
tain this  finding,  It  cannot  be  disturbed.  This 
being  the  case,  it  is  wholly  unnecessary  to 
determine  in  what  circumstances  the  rights 
of  the  parties  would  or  would  not  attach,  if 
an  offer  to  dedicate  had  been  established.  I 
therefore  concur  in  the  conclusions  an- 
nounced solely  upon  the  ground  that  the 
findings  of  the  trial  court  on  the  questions 
of  fact  upon  which  the  determination  of  the 
main  issue  between  tbe  parties  depended  are 
fully  supported  by  the  testimony,  and  hence 
express  no  views  on  any  other  questions 
discussed.  _  LjOOQle 
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WATERS  AND  WATER  COURSBS— IHIUOATION 
DISTRICTS  —  ESTABLISHMENT  —  SUPBRIN- 
TENnGNT  OP  IRRIQATION— SBLLBR— LIABIIi- 
ITY  TO  COUNTIES. 

1.  Mills'  Ann.  St  S|  2440,  2442,  provide  tot 
the  regulation  of  the  distribution  of  water  for 
irrigation  among  several  ditches,  and  declare 
that  all  water  districts  now  or  hereafter  form- 
ed, consisting  of  lands  irrigated  by  certain  riv- 
ers and  streams  draining  into  them,  shall  con- 
stitute a  certain  uamed  water  division.  Held, 
that  a  county  containing  lands  lying  within  the 
watershed  of  the  streams  mentioned  in  snch 
sections  was  not  within  the  district,  so  as  to 
malce  the  couuty  liable  for  a  part  of  the  salary 
of  the  superintendent  of  irrigation,  where  there 
were  uo  lands  within  the  county  which  were 
irrigated  from  the  streams  mentioned. 

Error  to  district  court,  Fremont  county. 

Action  by  E.  R.  Chew  against  the  board  of 
commissionera  of  Fremont  county.  Ftom  a 
Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  brings  error.    Reversed. 

Arrlngton  &  McAllney,  (or  plaintiff  in  er- 
ror. Jos.  H.  Maupin,  for  defendant  in  er- 
ror. 

WILSON,  P.  J.  Plaintiff,  as  superintend- 
ent of  irrig.ition  of  water  division  No.  2,  pre- 
sented to  the  defendant  an  itemized  account, 
as  required  by  law,  of  the  per  diem  com- 
pensation allowed  him  by  statute,  and  of 
expenses  Incurred,  and  a  bill  for  the  one- 
twelfth  part  thereof,  which  he  claimed  was 
due  him  from  Fremont  county.  Instead  of 
this  amount,  be  was  allowed  only  one-nlne- 
teeutb  of  the  bill,  and  be  brought  this  suit 
to  recover  the  balance.  The  reason  for  his 
contention  that  be  should  have  been  allowed 
one-twelfth  of  the  entire  bill  is  shown  by 
the  following  excerpts  from  the  complaint: 
"(2)  That  the  only  counties  in  said  water 
divisions  having  lands  irrigated  by  ditches 
deriving  tbeir  water  supply  from  said 
streams  appertaining  to  water  division  No. 
2,  and  whose  priorities  have  been  establish- 
ed by  Judicial  decree,  are,  and  were  during 
the  period  for  which  compensation  Is  claim- 
ed, as  follows.  Park,  Lake,  Chaffee.  Custer, 
Las  Animas,  Huerfano,  Pueblo,  El  Paso, 
Otero,  Bent,  Prowers,  and  Fremont,  but  there 
were  seven  other  counties,  to  wit  Elbert, 
Arapahoe,  Baca,  Kiowa,  Cheyenne,  Kit  Car- 
son, and  Lincoln;  lying  in  whole  or  in  part 
within  the  watersheds  of  the  said  Areams, 
which  contain  no  ditch  or  ditches,  whose 
priorities  have  been  established  by  Judicial 
decree,  deriving  a  water  supply  for  irrigation 
purposes  from  any  of  said  streams  in  divi- 
sion No.  2.  (3)  That  said  seven  counties 
last  mentioned  contain  no  ditches  whatever 
deriving  a  water  supply  for  Irrigation  pur- 
poses from  any  of  saidv  streams  in  division 
No.  2."  A  demurrer  was  sustained  to  the 
complaint  on  the  ground  that  it  did  not  state 


facta  sufficient  to  conatltato  a  cause  of  ac- 
tion.   Plaintiff  appeals. 

The  controversy  turns  mainly  on  the  con- 
struction of  the  sections  of  the  statute  cre- 
ating the  water  division.    They  are  as  fol- 
lows:   "That  for   the  better  regulation   of 
the    distribution    of    water    for    Irrigatloik 
among  the  several  ditches,  canals  and  reser- 
voirs into  which  such  water  may  be  lawful- 
ly taken  In  times  of  scarcity  thereof,  the  wa- 
ter districts  now  or  to  be  hereafter  estab- 
lished by  law  shall  be  constituted  into  water 
divisions   as    follows."     Mills'   Ann.    St    t 
2440;    Gen.  St  |  1802.    "•    •    •    That  all 
water  districts  now  or  hereafter  to  be  form- 
ed, conslstlnjg  of  lands  Irrigated  by  water 
taken  from  the  Arkansas  river,  the  soutb 
fork  of  the  Republican  river,  the  Smoky  HIU 
river  and  the  Dry  Cimarron  river,  and  the- 
streams  draining  Into  the  said  rivers,  shall 
constitute  water  division  number  two  and 
be   named   the   Arkansas   division."    Mills' 
Ann.  St  I  2442;   Laws  18S9,  p.  472,  i  4.     It 
is  the  contention  of  defendant  in  error,  and 
was  the  theory  upon  which  the  trial  court 
sustained   the  demurrer  to   the  complaint, 
that   all  the   counties   that   lie   within   the 
course  prescribed  In  the  statute  creating  the 
division,  or  watersheds  of  the  streams  m^i- 
tioned  and  tbeir  tributaries,  are  regarded  as 
interested  counties,  and  as  being  embraced 
wltliin  the  water  division,  and  hence  liable 
for  their  share  of  the  compensation  of  the 
irrigation  superintendent;    and  this  regard- 
less of  the  fact  as  to  whether  or  not  there- 
are  lands  within  the  boundaries  of  the  coun- 
ties irrigated  from  the  streams  mentioned  in 
the  statute  creating  It.    In  two  very  recent 
cases  this  court  held  that  a  county  was  not 
embraced  within  a  water  division  unless  it 
appeared   that   there   were    lands   In    snob 
county  irrigated  from  some  of  the  streams 
mentioned  In  the  statute  creating  the  divi- 
sion, and  that,  if  there  were  no  such  lands,, 
it  could  not  be  held  liable  for  any  portloik 
of  the  compensation  due  to  the  superintend- 
ent of  irrigation.    It  was  not  sufficient    to 
impose  such  liability  that  the  lands  within  a 
county  should  lie  within  the  watershed   of 
any  one  or  more  of  the  streams  mentioned 
in   the   statute.    The  language   of  the    act 
creating  the  water  divisions  is  plain,   and 
lu'ods  no  construction,  so  far  as  that  ques- 
tion is  involved.    Chapman  v.  Commission- 
ers  (Colo.   App.)   68  Pac.   134;    Ballard    t. 
Board  (present  term)  70  Pac.  1130.    We  se. 
BO  reason  to  qualify  or  change  the  views  or 
conclusions  there  expressed. 

Plaintiff  in  error  makes  a  planatble  ar- 
gniment  in  support  of  the  contention  that  on- 
ly those  counties  are  embraced  within  the 
water  division,  and  liable,  under  the  stat- 
ute, to  defray  a  portion  of  the  expenses  and 
compensation  of  the  superintendent,  that 
have  lands  Irrigated  by  ditches  deriving  their 
water  supply  from  the  streams  mentioned 
in  the  act  creating  the  division,  whose  priori- 
ties have  been  established  by  Judicial    de- 
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«ree.  We  cannot  assent  to  this  proposi- 
tion. It  is  true  tliat  the  statute,  In  pre- 
scribing the  duties  of  the  superintendent, 
siiys  that  he  shall,  under  the  general  super- 
vision of  the  state  engineer,  execute  the  laws 
«f  the  state  relative  to  the  distribution  of 
-water  in  accordance  with  the  rights  and  pri- 
orities of  appropriation  as  established  by 
Judicial  decree.  Mills'  Ann.  St  {  2448;  Laws 
1887,  p.  296,  S  2.  But  this  Is  not  all  of  his 
duty.  The  same  section  provides  that  he 
shall  perfwm  such  other  fnnctions  as  may 
be  assigned  to  him  by  the  state  engineer, 
and  this  officer  is  expressly  invested  with  a 
general  supervisory  control  over  the  public 
waters  of  the  state,  add  is  required,  either 
in  person  or  by  those  under  his  authority,  to 
4io  many  things  in  connection  with  the 
streams,  ditches,  reservoirs,  etc.  Mills'  Ann. 
St.  I  2469;  Laws  1889,  p.  372,  §  2.  Again, 
the  same  section  (2448)  gives  the  superin- 
tendent general  control  over  the  water  com- 
missioners of  the  several  districts  within  his 
division.  The  duties  of  these  commission- 
«r8  are  manifold,  and  are  nowhere  restrlct- 
«d  to  ditches  or  canals  whose  priorities  have 
been  established  by  Judicial  decree.  Mills' 
Ann.  St  IS  2384,  2386;  3  Hills'  Ann.  St  t 
2388a;  Oen.  St  S  1754;  Laws  1889,  p.  469,  i 
1.  According  to  the  plain  language  of  sec- 
tion 2442,  If  any  county  contains  lands  Ir- 
rigated by  water  taken  from  any  of  the 
streams  therein,  it  is  embraced  in  the  water 
division.  If  so  Included,  it  is  necessarily  in- 
terested because  of  that  fact;  some  of  the 
lands  within  its  borders  being  irrigated  by 
means  of  ditches  taking  water  from  the 
streams  enumerated  In  'the  act  establishing 
the  division,  and  over  which  the  superin- 
tendent, acting  in  person  or  through  the  wa- 
ter commissioners  under  him,  has  a  su- 
pervisory control,  according  to  the  express 
I>rovision  of  the  statutes  which  we  have 
<-ited.  None  of  the  views  or  the  conclusion 
which  we  hare  expressed  are  at  all  In  con- 
nict  with  the  case  cited:  Ck>mml8sloncra  v. 
LKKike,  2  Colo.  App.  508,  31  Pac.  351.  There 
an  entirely  different  question  was  presented. 
None  of  those  here  involved  were  discussed 
or  passed  upon.  There  the  question  was  as 
to  whether  Park  county  was  liable  for  serv- 
<lces  rendered  by  the  water  commissioner 
outside  of  Its  limits,  It  being  claimed  by  the 
county  that  the  recovery  must  be  limited  to 
the  snm  which  the  proof  showed  was  the 
value  of  what  was  done  within  its  bound- 
sirles.  Some  liability  was  admitted,  the  on- 
iy  dispute  being  as  to  the  amount.  A  liabil- 
ity being  conceded  under  some  conditions 
aind  to  some  extent,  it  must  also  have  been 
conceded  that  Park  county  was  within  the 
-water  district  or  division,  and  that  because 
there  were  lands  within  its  boundaries  ir- 
rigated through  ditches  taking  water  from 
tbe  streams  mentioned  In  the  act  creating  it. 
If  the  county  was  not  within  the  water  dis- 
trict, It  could  not  have  been  liable  at  all, 
under  any  circumstances.    The  controversy 


seems  to  have  turned  solely  upon  the  Inser- 
tion of  the  words  "pro  rata"  in  the  act  of 
1889  amending  tbe  statute  previously  In 
force,  providing  for  the  payment  of  compen- 
sation to  water  commissioners.  The  sole 
dispute  was  as  to  the  basis  upon  which  the 
compensation  must  be  computed  with  leter- 
ence  to  the  liabilities  of  the  counties  em- 
braced within  the  district  and  did  not  in 
any  sense  involve  the  question  as  to  whether 
the  county  was  or  was  not  embraced  in  tbe 
district  which  Is  the  question  here,  under 
the  avMTQents  of  the  complaint  Our  con- 
clusion is  that  all  of  the  counties  which  con- 
tain lands  that  are  irrigated  by  water  taken 
from  any  one  or  more  of  the  streams  men- 
tioned la  the  act  creating  the  water  division 
are  embraced  within  the  division,  and  are 
each  liable  for  their  respective  shares  of 
the  compensation  earned  by  the  superin- 
tendent of  irrigation  for  that  division. 

By  the  insertion  of  the  third  clause  in  the 
complaint,  a  cause  of  action  was  stated. 
The  Judgment  will  be  reversed,  and  the 
cause  remanded  with  directions  to  oTermle 
tbe   demurrer.    Reversed. 


ARNETT  V.  HUGGIN8. 
(Oonrt  of  Appeals  of  Colorado.    Nov.  10,  1902., 

BQUITABLR   MORTQAOB— SALE!   BT   QRANTBO— 
DAMAGES— CONFLICTING  INSTRUCTIONS. 

1.  Where,  in  au  action  for  damages  for  the 
alleged  wrongful  sale  of  land  conveyed  by  de- 
fendant under  a  deed  which  was  in  fact  a  mort- 
fage,  the  court  charged  three  different  rules 
or  the  measure  of  damages,  and  it  was  impos- 
sible to  determine  which.  If  any.  was  followed 
by  tbe  Jnry,  the  judgment  should  be  reversed. 

Appeal  from  district  court,  Bouldw  coun- 
ty. 

Action  by  Elmira  M.  Huggins  against 
Mary  O.  Arnett  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Revers- 
ed. 

'  Duncan  &  Andrews  and  Ives  &  Houston, 
for  appellant  O.  A.  Johnson  (T.  M.  Robin- 
son, of  counsel),  for  appellee^ 

OUNTER,  J.  This  was  an  action  to  re- 
cover damages  for  an  alleged  breach  of  con- 
tract. Plaintiff  had  verdict  and  Judgment 
Defendant  appealed. 

The  complaint  alleged  that  one  Huggins, 
owning  certain  real  estate,  borrowed  money 
of  defendant  and  conveyed  the  real  estate 
to  her;  that  she  executed  a  contract  to 
reconvey  to  him  all  Interest  in  the  realty 
so  acquired  on  the  payment  to  her  of  tbe 
money  borrowed,  with  legal  Interest;  that 
Huggins  assigned  this  contract  to  plaintiff; 
that  she  made  a  tender  of  the  money  loan- 
ed, with  Interest,  and  demanded  a  reconvey- 
ance of  the  property;  that  defendant  re- 
fused, and  still  refuses,  to  make  the  con- 
veyance. Judgment  was  prayed  for  dam- 
ages claimed  to  have  been  sustained  through 
the  alleged  breach.    Defendant  denied  that 
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plaintiff  liad  Buatalned  moj  damage  by  the 
alleged  teeacb  of  contract,  and  set  op  af- 
flrmatiTely  tbe  existence  upon  tbe  property 
at  tbe  time  of  the  conveyance  from  Hug- 
gins  to  defendant  of  a  trust  deed  and  tax 
liens;  that  whatever  interest  Hngglns  had 
in  the  property  conveyed  at  tbe  time  of  tbe 
alleged  breach  ivas  Inferior  to  such  trust 
deed,  tax  Hens,  and  lien  created  by  tbe  loan 
of  defendant:  that  the  value  of  tbe  prop- 
erty was  less  than  such  aggregate  liens; 
tberefore  no  damage  was  sustained  by  fail- 
ure to  reconvey.  There  was  evidence  t«id- 
ing  to  sustain  tbe  allegations  of  tbe  re- 
spective parties.  One  of  tbe  material  ques- 
tions for  tbe  Jury  to  determine  was  tbe 
amount  of  damage.  If  any,  sustained  by 
plaintiff  through  the  alleged  tweacb  of  tbe 
contract  It  appeared  that  defendant  bad 
sold  and  conveyed  the  property  to  a  third 
party.  In  one  section  of  the  Instroctlons  tbe 
Jury  was  charged  that  tbe  measure  of  dam- 
ages sustained  by  plaintiff  was  the  differ- 
ence between  tbe  sum  of  tbe  above-mention- 
ed liens  and  the  amount  for  which  defend- 
ant sold  tbe  property,  provided  the  land  in- 
volved was  sold  for  not  less  than  tts  mar- 
ket value.  In  another  section  of  the  in- 
structions the  Jury  was  told  that  the  meas- 
ure of  damages  to  be  applied  was  the  dif- 
ference between  tbe  market  value  of  the  land 
at  tbe  time  it  was  sold  and  the  price  for 
which  It  was  sold  by  the  defendant  In  a 
third  section  the  Jury  was  charged  tbat  the 
plaintiff  was  entitled  to  recover  tbe  entire 
purchnse  price  paid  to  the  defendant,  and 
interest  thereon  -at  8  per  cent  i>er  annum 
since  payment  thereof.  It  is  apparent  these 
instructions  were  in  conflict  The  evidence 
was  contradictory  as  to  tbe  amount  of  dam- 
ages, if  any,  sustained  by  plaintiff.  It  is 
Impossible  to  determine  which  one  of  the 
rules  laid  down  for  the  measure  of  dam- 
ages the  Jury  adopted.  If  any  one  of  tbe 
rules  so  announced  were  correct,— which  we 
4o  not  hold,— the  conflict  between  tbem 
-wonld  necessitate  a  reversal.  In  another 
instruction  the  Jury  is  told  that  tbe  only 
question  before  it  was  the  measure  of  dam- 
ages. The  assumption  that  this  was  the  on- 
ly Issue  was  not  Justlfled.  Tbe  answer  ten- 
dered other  issues,  tending  to  support  some 
of  which  there  was  evidence. 

The   Judgment   should    be   reversed.    Ee- 
versed. 


ROSS  T.  SMILET.* 

(Court   of   Appeals  of  Colorado.     Nov.   10, 

1902.) 

BROKBRS-SALBS— OFFER— ACCBPTANCH. 

1.  S.  owned  a  block  Incumbered  for  $30,000, 
which  was  known  to  F.,  who  owned  a  terrace, 
nniucnmbered,  and  the  S.  house,  incumbered 
for  $2,500.  With  this  property  S.  was  so- 
qnaiuted.      Plaintiff,    under    verbal    anthoritj 


•Rehasrliif  denial  Dwambcr  (,  IMdL 


from  S.,  telegraphed  F.  "S.  will  accept  cash 
forty  thousand,  assnme  thirty  thousand,  terrace 
and  equity  S.  boose,"  to  wliich  F.  replied. 
"Have  H.  make  contraJet,  R.  win  sign  for  me  as 
agent  have  It  read  deal  subject  to  perfect  ti- 
tles, and  interest  on  encambrance.  insurance 
and  rents  in  each  case  to  be  adjusted  to  date 
of  contract"  S.  refused  to  make  a  written 
contract  or  consummate  the  sale,  and  claimed. 
In  an  action  by  plaintiff  for  his  commissions, 
that  tha«  was  not  an  acceptance  of  the  offer. 
Beld,  that  the  contention  was  of  no  merit 
since,  the  agent's  authority  being  verbal,  a  writ- 
ten agreement  was  requisite  to  a  binding  con- 
tract and  defendant's  proposition  ImpUcd  such 
an  agreement  Implied  a  perfect  or  marketable 
title,  and  implied  an  adjustmoit  of  rents,  in- 
terest etc.,  as  Indicated  In  tbe  message  of  F. 
2.  Where  an  agent  employed  to  seU  realty 
procures  a  purchaser  ready  to  make  a  binding 
contract  on  the  seller's  terms,  the  agut  is  «n- 
titled  to  his  compensation. 

Error  to  district  court.  Arapaboe  ooiinty. 
Action  by  Frederick  R.  Roes  against  Sank 

A.  Smiley.    From  a  Judgment  for  defoidant, 
plaintiff  brings  error.    Reversed. 

William  U  Dayton  and  Jamea  O.  Start- 
weather,  for  plaintiff  In  error.  Benedict  4c 
Pbeipa,  for  defendant  In  error. 


GUNTER,  J.   This  wu  am  aetlon  by  a  real 
estate  agent  to  recover  conunlaslons.    At  tbe 
close  of  plaintiff's  case  the  court  mled,  "I 
will  grant  tbe  motion  for  a  nonsuit  on  the 
ground  of  failure  to  show  an  acceptance  of 
the  offer  by  the  purchaser.    •    *    •"    To  re- 
view tbe  ruling  is  this  proceeding.    The  tects 
were:    Defendant  owned  tbe  Smiley  Mock, 
in  the  city  of  Denver,  upon  whldi  was  an 
Incumbrance  In   the  ivindpal  sum   of  (30.- 
000.    Charles  W.  Fulton,  residing  ta  Scranton, 
Pa.,  knew  tbe  property,  of  the  Incambranee 
thereon,  and  that  plaintiff  waa  defendant's 
agent  for  its  sale.     Folton  owned  real  es- 
tate In  tbe  city  of  Boulder,  consisting  of  a 
terrace,  unincumbered,  and  property  known 
as  tbe  "Slg  House,"  Incumbered  to  the  ex- 
tent of  $2,iX)0.    With  thlB  property  of  F>b1- 
ton,  and  the  IncnmbraDce  tbereon.  defendant 
was  acqnalnted.    George  L.  Hodges  waa  tiie 
attorney  for  plaintiff  In  the  dty  of  Denver. 
While  the  parties  were  thus  sitnated,   and 
thus  informed,  dtfendant  authorised  idaln- 
tlff  to  dispose  of  tbe  Smiley  Block  for  ^40,- 
000  in  cash,  tbe  assumption  of  the  incnas- 
brance  of  $ii0,000,  and  tbe  conveyance  to  her 
of  the  above  terrace  property,  onincnmbered. 
and  the  Slg  bouse,  subject  to  an  IncnmbraMce 
of  $2,500;  agreeing  to  pay  him.  In  case  anch 
trade  was  effected,  the  osuai  and  cnstomary 
commissions  of  a  reel  estate  agent  in   Uke 
case.    Plaintiff  telephoned  thia  proposition  to 
tbe  agent  of  Fulton,  Richard  T.  Pulton,  at 
Boulder.    Tbe  latter,  on  receiving  tbe  aoea- 
sage,     tdegraphed     Fulton,     at    ficrantoa: 
"Smiley  will  accept  cash  forty  tbensand,  as- 
sume thirty  thousand,  terrace  and  equity  81^ 
house,  leaves  out  all  Iota,  may  poestbly-  -work 
email  aecond  trust  but  fear  not  good   bar- 

f  2.  Sm  Broken,  voL  H  CsoL  Die  li  <^    1^  1^ 
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gain,  wonid  urge  deal,  writing  partlcuIarB." 
In  reply,  Ctaarlea  W.  Fnlton  telegraphed 
plaintiff:  "Have  Hodges  make  c»ntract, 
Richard  will  sign  for  me  as  agent,  have  It 
read  deal  subject  to  perfect  titles,  and  In- 
terest on  encambrance,  Insurance  and  rents 
in  each  case  to  be  adjusted  to  date  of  con- 
tract" On  receipt  of  Oils  message,  plain- 
tiff Informed  Mrs.  Smiley  that  her  proposi- 
tion had  been  accepted,  and  requested  that  It 
be  embodied  In  a  written  contract  Without 
questioning  the  acceptance,  or  offering  any 
reason  for  refusal,  she  declined  to  do  this, 
and  refused  to  consummate  the  sale. 

Charles  W.  Fulton,  by  deposition,  testified 
to  his  having  accepted  defendant's  prpi>osl- 
tion,  and  that  he  was  at  the  time  of  snch  ac- 
ceptance, and  for  some  time  thereafter, 
ready,  willing,  and  able  to  carry  out  the 
terms  of  defendant's  proixwitlon.  It  was 
contended  below,  and  Is  here,  that  the  tele- 
gram was  not  an  unqualified  acceptance 
of  the  proposition  of  defendant  We  think  it 
was.  The  defendant  had  not  authorized 
plaintiff,  In  writing,  to  make  the  proposition 
conveyed  by  him  to  Fulton.  A  mere  accept- 
ance, therefore,  would  not  constitute  a  bind- 
ing contract  between  her  and  Fulton.  To 
make  It  so,  the  agreement  reached  through 
the  proposition  and  its  acceptance  should 
be  reduced  to  writing.  The  proposition  of  de- 
fendaut  implied  that,  if  it  were  accepted,  the 
agreement  so  reached  should  be  made  effect- 
ive, as  between  her  and  B\ilton,  by  being  put 
in  binding  form  as  a  written  contract 
"Have  Hodges  make  contract,  Richard  will 
sign  for  me  as  agent"  was  In  effect  to  say, 
"I  accept  the  proposition,  reduce  the  agree- 
ment we  have  reached  to  writing,  Richard 
will  sign  for  me  as  ag^ent"  which  amounted 
to  nothing  more  than  the  unqualified  accept- 
ance of  the  proposition  of  the  defendant, 
which  Impliedly  contained  the  offer  to  reduce 
tbe  agreement  to  writing  in  the  event  it 
should  be  accepted.  "Have  it  [the  contract] 
read  subject  to  perfect  title."  A  "i)erfect 
title,"  in  this  connection.  Is  ayaoaymous  with 
a  "marketable  title."  Birge  v.  Bock,  44  Mo. 
App.  69,  77;  Smith  v.  Robertson,  23  Ala.  312, 
319.  It  was  Implied  in  the  proposition  to  sell 
that  defendant  would  give  a  marketable  title. 
Taylor  v.  Williams,  2  Colo.  App.  559,  562,  81 
Pac.  604;  Godding  v.  Decker,  3  Colo.  App. 
108.  203,  32  Pac.  832.  Requiring  "subject  to 
perfect  title"  to  be  provided  in  the  contract 
of  sale  was  requiring  to  be  expressly  stated 
nothing  more  than  defendant  had  impliedly 
agreed  to  state  in  tbe  contract  of  sale  In  the 
event  her  proposition  to  sell  should  be  ac- 
cepted. "And  interest  on  Incumbrance,  in- 
surance and  rents  In  each  case  to  be  adjusted 
to  the  date  of  the  contract."'  According  to 
tbe  proposition  and  its  acceptance,  Fulton 
was  to  assnme  the  principal  of  the  incum- 
brance of  $30,000,  and  defendant  was  to  as- 
sume the  principal  of  the  Incumbrance  of 
^2,500.  The  law  is  that  to  the  date  of  the 
cootract  of  sale  tbe  vendor  is  the  owner. 


and  thereafter  the  vendee  Is  ttie  own»,  of 
the  property.  1  Warv.  Vend.  (1st  Ed.)  186, 
205-207;  Christian  v.  Gabell.  22  Grat  83; 
Dry  Dock  Ca  v.  Houghton,  92  Md.  68,  48  AtJ. 
85,  48  Am.  St  Rep.  4^;  Dunn  v.  Yaklsh,  10 
Okl.  388,  61  Pac.  926.  It  was  therefore  im- 
plied in  defendant's  proposition  that  the  In- 
terest on  the  Incumbrance  of  $30,000  must 
be  paid  by  defendant  up  to  the  contract  of 
sale,  and  that  the  interest  on  the  incum- 
brance of  $2,500  must  be  paid  by  Fulton  up 
to  the  same  date;  this  being  the  date  when 
the  ownership  of  the  real  estate  Involved 
changed.  This  being  true,  the  interest  upon 
the  respective  loans  should  have  been  ad- 
justed to  the  date  of  such  contract  The  law 
Implied  that  Fulton  would  be  entitled  to  the 
rents  on  tbe  property  contracted  to  be  sold 
by  hbn  up  to  the  contract  of  sale,  and  Mrs. 
Smiley  would  be  entitled  to  flie  same  there- 
after. 1  Warv.  Vend.  194,  195;  Maupin, 
Real  Est  766.  Tbe  same  role  was  applica- 
ble to  the  property  contracted  to  be  sold 
by  the  defendant  The  Implication  would  re- 
quire an  adjustment  of  the  rents  to  the  date 
of  tbe  contract  of  sal&  If  the  property  In- 
volved were  Insured,  the  respective  owners 
should  bear  the  expense  of  Insurance  to  the 
date  they  ceased  to  be  owners  thereof;  that 
is,  to  the  date  of  the  contract  of  sale. '  There- 
fore tbe  Insurance  should  be  adjusted  to  such 
time.  The  i»x)vieloa  of  tbe  telegram  that 
insurance  and  rents  should  be  adjusted  to 
the  date  of  the  contract  amounted  to  noth- 
ing more  than  expressly  stating  what  defend- 
ant had  impliedly  offered  to  do  by  her  propo- 
sition to  sell.  The  message  from  Fulton  to 
plaintiff  expressed  nothing  other  than  im- 
plied In  the  proposition  of  sale.  It  was  an 
unqualified  acceptance  thereof.  The  pur- 
chaser was  able  to  carry  out  the  terms  of  the 
contract  so  made.  The  agent— plaintiff— had 
therefore  procured  a  purchaser  ready  and 
willing  to  enter  into  a  binding  contract  to 
take  defendant's  propei-ty  upon  her  terms, 
and  able  to  fulfill  tbem.  This  being  true, 
the  agent  had  made  o«t  a  case  against  Ids 
principal  for  the  commissions  claimed. 
Buckingham  v.  Harris,  10  Colo.  455,  15  Pac 
817;  Flnnerty  v.  Frits,  5  Colo.  179;  Cawker 
V.  Apple,  15  Colo.  141,  K  Pac.  181;  Gypsum 
Co.  V.  Ferguson,  2  Colo.  App.  219,  30  Pac. 
255. 
Judgment  should  be  reversed.    Reversed. 


QERAGHTY   v,   RANDALL.* 
(Court  of  Appeals  of  Colorado.    Nov.  10,  1902.) 

NEW  TRIAL-PARTICrPATION— WAIVER  —  SALB 
— FRAU  D— ACTION— VERDICT. 

1.  Where  a  party  participates  in  a  new  trial, 
he  may  not  tliereafter  question  the  correct- 
ness of  the  order  granting  it. 

2.  In  an  action  by  the  purchaser  of  mining 
stock  against  tbe  seller  on  tbe  ground  that  the 

•Rehearing  denied  December  8,  UCl 
f  1.  See   Appeal    and   Error,    ToL  X  Cwt   Die    • 
965;    vol.  t.  Cent.  Dig.  |  MM. 
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«tock  was  worthless,  snd  the  sale  indnced  b7 
the  frandolent  representatloiui  of  the  seller, 
where  one  who  had  acted  aa  plaintiff's  agent 
in  the  purdiase  testified  that,  after  she  learned 
the  truth  as  to  the  stock,  she  had  a  conversa- 
tion with  defendant,  she  conld  state  what  de- 
fendant said,  or  what  was  said  in  his  presence, 
abont  the  matter. 

3.  It  was  proper  to  permit  the  witness  to  be 
asked  whether  she  relied  on  defendant's  rep- 
resentations, the  plaintiff  having  dealt  solely 
through  the  agent,  and  having  had  no  knowl- 
-edge  of  the  situation. 

1.  Mills'  Ann.  Code,  |  199,  provides  that  in 
*ny  case  In  which  lie  jury  render  a  general 
verdict  they  may  be  required  to  find  specially 
upon  any  particular  question  of  fact,  but  that, 
where  a  special  finding  is  inconsistent  with 
the  general  verdict,  the  former  shall  control. 
Mills*  Ann.  St.  f  2164,  provides  that  in  any 
action  for  tort,  if  the  jury  shall  state  In  their 
verdict  that  the  defendant  was  guilty  of  either 
"malice,  fraud,  or  willful  deceit,"  then  the 
plaintiff  may  have  execution  against  the  body 
•of  the  defendant.  In  an  action  by  the  pur- 
chaser of  corporate  stock  against  the  seller  on 
the  ground  that  the  stock  was  worthless,  and 
the  sale  induced  by  fraud,  the  jury  found  for 
plaintiff,  and  la  answer  to  a  special  Interroga- 
tory fonnd  that  the  defendant  had  been  guilty 
of  fraud.  The  court  set  aside  the  answer  to 
the  interrogatory,  and  entered  judgment  on  the 
general  verdict.  Defendant  contended  that  the 
court,  in  setting  aside  the  special  findiug, 
found  that  there  was  no  evidence  of  fraud. 
Held  that  the  action  of  the  court  was  not  a 
finding  that  there  was  no  fraud,  but  a  finding 
that  tnere  was  not  sufiBcient  evidence  of  actual 
or  intentional  frand,  such  as  meant  by  section 
2164. 

6.  Where,  in  an  action  by  the  purchaser  of 
mining  stock  against  the  seller  on  the  ground 
that  uie  sale  was  Induced  by  fraud,  and  the 
property  worthless,  in  that  the  company  had 
no  title  to  its  mines,  there  was  judgment  for 
plaintiff,  and  on  appeal  defendant  asked  leave 
to  file  a  petition  for  reversal,  because  a  patent 
for  the  mines  had  since  the  trial  been  issued 
to  the  company,  the  leave  will  be  denied;  the 
jurisdiction  being  appellate  only. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  G.  F.  Randall  against  George  M. 
Geraghty.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

FlUiua  &  Davis,  for  appeUant  T.  B.  Sta- 
art  and  Chas.  A.  Murray,  tor  appellee;. 

THOMSON,  J.  This  action  was  brought  by 
the  appellee  against  the  appellant  The  com- 
plaint alleged  that  on  the  30th  day  of  Janu- 
ary, 1867,  the  defendant  sold  to  the  plaintiff 
50,000  shares  of  the  capital  stock  of  the  Cape 
May  Mining  &  Leasing  Company  for  |600; 
that  while  negotiating  the  sale  to  the  plaintiff 
the  defendant  represented  to  him  that  the 
company  was  the  owner  of  valuable  mining 
property  In  the  Cripple  Creek  Mining  District, 
in  Colorado:  that  the  company  had  aisled 
for  a  United  States  patent  to  the  property; 
that  be  (the  defendant)  was  familiar  with  the 
claim  of  the  company  to  the  property,  the 
application  for  patent,  and  the  proceedings 
thereunder;  that  there  was  nothing  whatever, 
elth»  by  way  of  protest  adverse  prior  claim, 
or  hostile  possession,  to  prevent  or  delay  the 
granting  of  the  application;  and  that  there 
were  no  conflicting  claims  of  any  kind  against 


or  In  the  way  of  the  prompt  and  speedy  issa- 
ance  of  the  patent  tD  the  company  for  the 
property,     ^e    complaint    farther    averred 
that  the  plaintiff,   being  without  means  of 
knowledge  as  to  the  truth  or  falsity  of  the 
representations^  relied  absolutely  upon  them, 
and.  so  relying,  paid  to  the  defendant  $600  In 
cash  for  the  stock;   that  the  r^resentatioos 
were  fraudulent  and  false;   that  at  the  time 
the  defendant  procured  the  money  from  tbe 
plaintiff  the  company's  application  for  patent 
had  been  met  by  an  application  of  certain 
other  parties  for  a  patent  to  the  same  ground 
as  a  placer  claim,  which  fact  the  defendant 
fraudulently    concealed    from    the    idalntiff; 
that  the  plaintiff  would  not  have  made  the 
purchase  or  paid  the  money  had  he  known 
that  the  company's  application  was  contested; 
that  the  stock  was  absolutely  worthless;  that 
the  plaintiff,  as  soon  as  he  dlscova%d  the 
facts,  tendered  to  tbe  defendant  the  stock 
purchased  by  him,  offering  to  make  the  prop- 
er transfer,  and  demanded  the  refunding  to 
blm  of  tbe  money  be  bad  paid,  but  the  de- 
fendant refused  to  receive  the  stock  or  refund 
the  money.    The  answer  was  a  genial  de- 
nial.   At  the  trial  the  following  special  Inter- 
rogatory was  submitted  to  the  Jury:    "Was 
the  defendant   in  obtaining  tbe   money   ot 
plaintiff  as  stated  In  the  complaint  guilty  of 
frknd  and  willful  deceit?"    The  Jury  return- 
ed a  general  verdict  for  the  plaintiff,  assess- 
ing his  damages  at  $686,  and  answered  tbe 
special    interrogatory    in    the    negative.    On 
motion  of  the  defendant  Judgment  was  ente-- 
ed  in  his  favor  notwithstanding  the  verdict 
This  judgment  was  afterwards  vacated   at 
the  plalntlfTs  instance,  and  a  new  trial  had. 
At  the  second  trial.  In  wliicb  both  parties  par- 
ticipated, the  Jury  were  required  to  answer 
tbe  same  special   Interrogatory   which   •wa.a 
first  propoimded.    They  returned  a  general 
verdict  for  the  plaintiff,  assessing  his  damages 
at  $600,  and  answered  the  special  lnterrog:a- 
tory  in  tbe  afflrmatlTew    The  defendant  mov- 
ed the  court  for  a  new  trial  on  the  gronnd. 
among  others,  that  the  evidence  was  insuffi- 
cient to  sustain  the  verdict    As  to  tbe  gen- 
eral verdict,  the  motion  was  denied;    but  It 
was  allowed  as  to  the  special  finding,  on  tbe 
ground  that  the  latter  was  not  sustained  by 
the  evidence.    Judgment  was  entered  on  tbe 
general  verdict  and  the  defendant  appealed 
to  this  court 

Tbe  ruling  of  the  court  in  vacating  the  first 
judgment  and  granting  a  new  trial  is  assign- 
ed for  error.  That  under  particular  circum- 
stances an  order  granting  a  new  trial  may 
be  the  subject  ot  review,  Is  settled  in  tbis 
state;  Wadsworth  v.  Railway  Co.,  18  Cokt. 
600,  S3  Pac.  615,  23  L.  R.  A.  812,  36  Am.  St 
Rep.  306.  But  to  give  the  complaining  party 
any  standing  in  the  appellate  court  he  must 
abandon  the  case  at  that  point  By  partic- 
ipating in  the  new  trial,  he  acquiesces  in  tbe 
order  granting  It  and  waives  any  rigbt  be 
may  have  had  to  question  the  correctness  ot 
tbe  ruling.  The  defendant  was  i^esent  at 
Digitized  by  LjOOQ  IC 
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the  second  trial,  examined  and  croes-exam- 
ined  witnesses,  and  made  a  Tlgoroiis  defense, 
and  it  is,  theretoare,  too  late  now  to  say  that 
tbe  ordo-  grantlag  the  new  trial  yraa  errone- 
ous. 

Objectioa  for  tke  defendant  was  taken  to 
the  following  qaeetlon  pat  by  the  plaintiff 
to  Flrona  R.  Ho«ghan:  "Now  state  what  was 
said  ia  Mr.  Geraghty'i  presence,  or  what  he 
said  concamiag  this  matter  that  you  have 
testified  about"  Tlie  objection  was  disallow- 
ed. The  witness  was  tbe  agent  at  the  plain- 
tiff In  the  purchase  of  the  stoclc.  the  latter 
living  In  another  state,  and  having  no  person- 
al connection  with  the  transaction.  She  bad 
testlfled  to  the  fact  of  the  purcliase,  to  the 
representations  on  which  It  was  made,  and 
Immediately  before  the  question  was  asked 
had  stated  that,  after  the  real  condition  of 
the  title  to  the  property  came  to  her  knowl- 
edge, she  had  a  conversation  with  the  defend- 
ant en  the  subject.  The  question  related  to 
the  last  conversation,  and  we  are  unable  to 
see  wherein  it  was  improper.  His  admls- 
sloDs,  if  be  made  any,  were  competent  evi- 
dence against  him;  and  on  the  face  of  the 
question  its  purpose  was  merely  to  show 
what  his  statements  were.  No  fault  was 
found  with  the  answer.  Bqually  proper  was 
tbe  question  whether  the  witness  relied  upon 
tbe  defendant's  statements.  The  objection 
was  that  It  was  not  her  reliance,  but  tbe 
piaintifTs  that  should  be  shown.  But  the 
plaintiff  dealt  through  her.  He  was  without 
personal  knowledge  of  the  situation,  and  a 
misrepresentation  to  his  ager.t  was  a  mlsrep- 
reaentatica  to  bim.  Tbe  correctness  of  three 
of  the  instructions  is  questioned.  No  one  of 
them  exhibits  any  obvious  fault,  and  we  are 
not  specially  advised  by  counsel  In  what  the 
■opposed  error  consists.  In  argument  we  are 
referred  for  light  to  the  objections  made  at 
the  time.  These  were  merely  general  in  their 
nature.  It  seems  to  us  that  on  their  face  tbe 
Instructloos  correctly  applied  the  law  to  tbe 
facts,  and,  as  no  specific  inherent  vice  is 
tmraght  to  our  attention,  we  do  not  feel  called 
upon  to  discuss  them. 

But  tbe  principal  question  presented  to  us 
ariaes  out  of  tbe  action  of  tbe  court  in  set- 
ting aside  the  answer  to  tbe  special  Inter- 
rogatory, and  entering  judgment  on  the  gen- 
eral verdict  For  tbe  defendant  It  is  said 
that  the  gravamen  of  tbe  action  was  fraud 
committed  by  the  defendant;  that  the  court. 
In  setting  aside  tbe  special  finding,  found 
that  there  was  no  evidence  of  fraud;  and 
that,  with  the  question  of  fraud  eliminated, 
there  was  nothing  in  the  case  to  support  a 
Judgment  against  the  defendant.  We  think 
counsel  erred  in  their  construction  of  the 
court's  ruling  and  in  theh-  conception  of  the 
effect  of  the  special  finding  ui>on  the  gen- 
eral verdict  It  is  provided  by  section  190 
of  the  Code  that  in  any  case  In  which  the 
Jury  render  a  general  verdict  they  may  be 
required  by  the  court  to  find  specially  upon 
any  particular  question  of  fact  to  be  stated 
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to  tliem  in  writing,  but  that  where  a  special 
finding  Is  inconsistent  with  the  general  ver- 
dict the  former  shall  control  the  latter;  and 
by  the  terms  of  section  2164,  Mills'  Ann. 
St,  In  any  dvU  action  founded  on  tort  if 
the  jury  shall  state  In  their  verdict  that  the 
defendant  was  guilty  of  either  malice,  fraud, 
or  willful  deceit  then  the  plaintiff  may  have 
execution  against  the  body  of  the  defend- 
ant upon  the  judgement  entered  on  the  find- 
ing. A  remedy  is  here  provided  which  does 
not  follow  a  general  verdict  It  is  manifest 
that  there  was  no  inconsistency  l>etween  tbe 
general  verdict  and  the  special  finding.  By 
their  general  verdict,  as  well  as  by  their 
answer  to  the  interrogatory,  the  jury  found 
that  tbe  transaction  was  fraudulent;  and, 
there  being  no  question  of  Inconsistency  be- 
tween the  two,  we  do  not  think  that  the  ac- 
tion of  the  court  In  setting  aside  the  special 
finding,  was  Inhibited  by  the  code  provision. 
In  our  opinion,  section  2164,  Mills'  Ann.  St, 
contemplates  an  aggravated  case,— one  in 
wbich  tbe  wrong  is  premeditated  and  in- 
tentional. A  person  may  obtain  the  money 
or  property  of  another  by  means  of  state- 
ments wbich  are  untrue,  but  of  tbe  truth 
or  falsity  of  which  he  Is  without  knowledge. 
In  such  case  he  might  be  held  responsible 
as  for  a  legal  fraud,  although  there  was  no 
active  Intention  to  commit  a  wrong.  Oon- 
verse  v.  Blumrlch,  14  Mich.  108,  90  Am.  Dee. 
230.  But  while  such  representations  have 
been  held  to  be  false  and  fraudulent  In  law, 
they  lack  the  peculiar  feature  of  guilt  im- 
plied In  the  words  "malice,  fraud,  or  willful 
deceit"  as  used  in  section  2164.  We  think 
that  from  the  connection  of  the  word  "fraud" 
with  the  words  "malice"  and  "willful  de- 
ceit" It  was  Intended  to  be  understood  in 
Its  odious  sense.  By  denying  the  motion  to 
set  aside  the  general  verdict,  the  court  held 
that  there  was  evidence  of  fraud,  and  we 
cannot  suppose  that  it  Intended  to  contradict 
itself;  so  that  in  setting  aside  the  special 
verdict  on  tbe  ground  that  it  was  not  sup- 
ported by  the  evidence,  the  court  ufhat  have 
regarded  the  finding  as  having  reference  to 
actual  and  intentional  fraud.  The  court  was 
evidently  of  the  opinion  that  the  evidence 
did  not  warrant  the  extreme  conclusion 
reached  by  tbe  jury  in  their  special  finding, 
regarding  it,  however,  as  amply  sufficient 
to  sustain  the  general  verdict.  Counsel  arc. 
therefore,  mistaken  as  to  the  import  of  the 
court's  ruling.  This  was  not  that  there  was 
no  evidence  of  fraud,  but  that  there  was  not 
sufficient  evidence  upon  which  a  verdict 
whose  effect  would  be  to  deprive  the  defend- 
ant of  bis  liberty  could  be  properly  rendered. 
The  court  may  have  misconceived  the  evi- 
dence, but  If  it  erred  in  setting  aside  the 
special  finding.  It  was  tbe  plaintiff,  and  not 
the  defendant,  who  was  prejudiced  by  tlie 
ruling.  The  plaintiff  is  not  here  complain- 
ing, and  the  question  whether,  as  to  bIm. 
It  was  erroneous.  Is  not  before  us. 
The  defendant  now 


Mjrfte(f'9i>-^€>©gte 


770 


70  PAOIPIO  EEPORTBR. 


(OaL 


this  court  a  petition  for  reversal,  alleging 
that  since  the  trial  and  appeal  a  United 
States  patent  for  the  Cape  May  lode  has  been 
Issaed  and  dellTered  to  the  Cape  May  Min- 
ing &  Leasing  Company.  Onr  jurisdiction  is 
appellate  only.  We  are  empowered  to  re- 
view the  proceedings  of  the  trial  court,  and 
correct  errors.  If  any,  which  they  may  dis- 
close; but  this  Is  the  extent  of  our  author- 
ity. Questions  of  fact  which  were  not  In- 
Tolved  In  the  trial  cannot  be  considered  here, 
and  leave  to  Ale  the  petition  must  be  de- 
nied. 

The  judgment  below  will  be  affirmed.    Af- 
firmed. 


CITT  OF  LOS  ANGBLB8  v.  LOS  AKGBLBS 
OITY  WATER  00.  (L.  A.  935.) 

(SnpKme  Court  of  California.    Nov.  29,  1902.) 

TAXATION  —  RBCBIVBRS  —  A8SBSSMENT  —  W- 
F0RMAL.ITIB8— CORRECTION— OWNER- 
SHIP Oy  PROPERTY. 

1.  In  reply  to  a  letter  from  the  county  as- 
sessor demandiug  a  statement  of  the  taxable 
property  in  his  hands,  a  receiver  answered, 
stating  the  property,  that  he  did  not  linow 
whether  it  was  subject  to  taxation,  and  that  he 
would  apply  to  the  conrt  for  instructions,  and 
act  accordingly.  The  assessor  thereupon  enter- 
ed the  property  as  stated  in  such  answer.  With 
the  consent  of  the  district  attorney,  the  asses- 
sor afterwards  corrected  the  form  of  the  as- 
sessment. Pol.  Code,  i  388.5,  provides  that  no 
assessment  shall  be  illeKol  on  account  of  any 
informality,  and  section  3881  provides  that  de- 
fects in  form  in  any  assessment  book,  when  it 
can  be  ascertained  therefrom  what  was  intend- 
ed, may  be  corrected  by  the  assessor  with  the 
consent  of  the  district  attorney.  Beld,  that 
such  answer,  written  by  the  receiver  was  clear- 
ly intended  as  an  assessment,  conditioned  only 
upon  the  decision  of  the  court  that  the  prop- 
erty was  taxable  in  his  hands,  and  the  assess- 
ment, as  so  corrected,  was  valid. 

2.  Under  Pol.  Code,  |  3647,  providfaig  that 
"money  and  property  in  litigation  in  posses- 
sion of  a  receiver  must  be  assessed  to  such  re- 
ceiver, and  the  taxes  be  paid  thereon  under  di- 
rection of  the  court,"  the  court  is  authorized  to 
ascertain  the  amount  of  taxes  to  be  paid  by  a 
receiver*  and  to  order  that  the  tax  be  paid  by 
him;  and  the  validity  of  such  tax  is  not  affect- 
ed by  informality  of  the  ori»riual  assessment. 

3.  Under  Pol.  Code,  {  3&47.  providhig  that 
"money  and  property  in  litigation  in  possession 
of  a  receiver  must  he  assessed  to  such  receiver, 
and  the  tax  paid  thereon  under  direction  of  the 
court,"  the  right  to  tax  such  money  and  prop- 
erty does  not  depend  on  the  ownership  of  the 
mouey  or  property,  nor  on  the  final  result  of  the 
litigation. 

Department  1.  Appeal  from  superior  court, 
Los  .\ngelea  county;  John  L.  Campbell, 
Judge. 

Action  by  the  city  of  Los  Angeles  against 
the  Los  Angeles  City  Water  Company.  From 
an  order  directing  the  receiver  to  pay  a  cer- 
tain tax,  the  defendant  appeals.    Affirmed. 

Walter  Hass,  City  Atty.,  James  C.  Rivers, 
Dist.  Atty.,  and  Curtis  D.  Wilbur,  Chief  Dep. 
(I.ee  &  Scott,  of  counsel),  tor  appellant 
Graves,  O'Melveny  &  Shankland,  for  receiver. 
John  Oarber,  White  &  Monroe,  and  J.  S. 
'~!hapman,  for  respondents. 


PBR  OURLUL    This  case  was  before  dils 
conrt  upon  a  former  appeal  from  an  order 
appointing  a  receiver,  and  is  r^orted  In  124 
OaL  868,  57  Pac.  210,  671.    Upon  that  appeal 
the  order  appointing  the  receiver  was  revers- 
ed    Upon  the  presmt  record  several  appeals 
were  taken,  but  all  have  been  settled  and  dis- 
missed except  an  appeal  taken  by  the  defend- 
ant from  an  order  directing  the  receiver  to 
pay  to  the  assessor  of  the  county  of  Los  An- 
geles Qie  sum  of  $1,&I5.22,  the  tax  claimed 
to  have  been  levied  and  assessed  upon  moneys 
and  solvent  credits  In  the  hands  of  the  receir- 
er  on  the  first  Monday  in  ManA,  1899.    The 
order  appointing  Gibson  as  receiver  of  the  wa- 
ter company  was  reversed  May  5,  1899,  and 
the  remittitur  was  filed  in  the  court  below  on 
July  7th.    On  June  7th,  In  reply  to  a  letter 
from  the  county  assessor  demanding  a  state- 
ment of  the  taxable  property  in  his  hands,  the 
receiver  wrote  that  on  the  first  Monday  of 
March  he  had,  as  receiver,  solvent  credits 
amounting  to  $138,400.11,  less  debts  due  resi- 
dents of  the  state,  9757.97,  leaving  balance  of 
$137,642.14,  and  cash  collections  received  that 
day  (March  6th,  noon),  say  $749.56;   and  fur- 
ther said:   "I  am  unable  to  say  whether  aald 
property  Is  subject  to  taxation,  and  have  ap- 
plied to  said  superior  court  (department  2)  for 
instructicms  as  to  my  duty  in  the  premises. 
Upon  entry  of  its  order  I  shall  act  In  acoMd- 
ance  therewith."    The  assessor  thereupon.  In 
the  column  headed  "Description  of  Property 
In  the  City  of  Los  Angeles,"  made  the  follow- 
ing written  statement:  "Solvent  credits,  $138,- 
400.11,   less  amounts   due   residents   of    the 
state,  $757.97.    Taxable  balance  solvent  cred- 
its, 1137,642.14.     Money  on  hand,  *740.55r 
and  In  the  column  headed  "Amount  ot  Money 
and  Solvent  Credits"  he  entered  "138,^1.00." 
It  is  contended  that  this  assessment  consisted 
only  of  the  name  of  the  receiver  and  a  copy 
of  his  letter.    That  it  was  defective  in  form 
may  be  conceded,  but  the  correctness  of  the 
figures  Is  not  questioned.    The  assessor,  bow- 
ever,  with  the  written  ciHisent  of  the  district 
attorney,  corrected  the  errors  and  defects  In 
form,  under  the  provisions  of  section  3881  of 
the  Political  Code,  but  no  change  was  made 
In  the  facts  and  figures  stated  in  the  receiver's 
letter.     Section  3885  of  the  same  Code  fro- 
vldes:   "No  assessment  or  act  relating  to  as- 
sessment or  collection  of  taxes  is  illegal  on  ac- 
count of  Informality,  nor  because  the  same 
was  not  completed  within  the  time  required 
by  law."    It  is  argued,  however,  that  there 
was  no  assessment  In  existence  to  be  correct- 
ed.   The  letter  written  by  the  receivo-  in  re- 
ply to  the  written  demand  of  the  assessor  (In 
which  was  stated  all  the  facts  necessary  t» 
constitute  an  assessment)  was  clearly  Intend- 
ed as  an  assessment,  conditioned  only  upon 
the  decision  of  the  court  that  the  property 
was  taxable  In  his  hands  as  receiver.     No 
change  was  made  In  the  amounts  of  either  of 
the  several  sums  stated,  either  by  the  assessor 
or  the  board  of  equalization  or  by  the  court 
The  receiver  promptly  petitioned  the  court  toi 
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its  dlrccttoa  In  tbe  premises,  and  afterwards 
the  assessor  persented  a  like  petition,  and  a 
faearin;;  was  bad  tbeteon.  Upon  said  hearinx 
the  affidavit  of  J.  O.  Drake,  a  director  and  au- 
ditor of  tbe  water  company,  was  read,  in 
wblcb  It  was  stated.  In  substance,  that  an  ap- 
plication bad  been  made  to  tbe  board  of 
snpervlsors  to  order  tbe  assessor  to  discon- 
tinue proceedings  in  the  matter  of  the  collec- 
tion of  said  taxes,  and  that  said  application 
bad  been  continued  to  July  ISth;  that  said 
tax  was  unjust;  that  tbe  money  In  tbe  bands 
of  tbe  receiver  was.  In  truth,  a  debt  due  to 
tbe  water  company;  that  the  order  appoint- 
ing tbe  receiver  bad  been  reversed,  tbe  recov- 
er having  been  wrongfully  appointed;  that 
during  the  time  the  receiver  had  been  collect- 
ing the  revenues  of  the  company  It  had  been 
borrowing  money  to  provide  for  Its  ordinary 
expenses  and  to  pay  such  debts  and  claims  as 
bad  to  be  paid;  and,  If  tbe  money  collected 
by  the  receiver  bad  been  collected  by  the  com- 
pany, said  money  would  not  have  been  on 
hand  on  the  first  Monday  In  March,  but  would 
have  been  paid  out  In  tbe  discbarge  of  nec- 
essary operating  expenses  and  upon  the  debts 
of  tbe  company,  the  amount  of  which,  to  bona 
fide  residents  of  tbe  state  exceeded  said  sum 
in  tbe  bands  of  the  receiver;  and  that  its  In- 
debtedness was  more  than  an  offset  to  the 
ivhole  of  that  sum.  The  order  appointing  the 
receiver  provided,  among  other  things,  "that 
all  actual  and  necessary  costs  and  expenses 
of  maintaining  and  operating  said  waterworks 
system,  to  be  ascertained  and  determined  by 
tbe  order  of  this  court,  or  by  stipulation  of 
the  parties  hereto,  be  paid  by  the  receiver, 
from  time  to  time,  as  directed  by  this  court, 
or  as  consenf^  to  by  the  stipulation  of  tbe 
parties."  Tbe  final  report  of  tbe  receiver 
shows  tbe  net  collections  to  have  been  $330,- 
631.65,  and  tbe  disbursements  In  payment 
of  vouchers  Nos.  1-651  to  have  been  |105,505.- 
56.  It  would,  therefore,  appear  that  the  ordi- 
nary current  expenses  were  paid  by  the  re- 
ceiver, and  that  the  company  did  not  "borrow 
money  to  provide  for  Its  ordinary  expenses," 
but  tbat  tbe  actual  and  necessary  costs,  and 
expenses  of  "maintaining  and  operating"  said 
system  of  waterworks  were  paid  by  tbe  re- 
ceiver, and  that  the  Indebtedness  of  the  water 
company,  if  any  It  had,  was  not  Increased 
by  tbe  appointment  of  th«»  receiver.  No  In- 
debtedness of  the  wat<>r  company  to  any 
resident  of  this  state  was  specified,  and  wheth- 
er It  was  BO  Indebted  was  a  question  of  fact 
to  be  decided  by  the  court  Section  3647,  Pol. 
Code,  provides:  "Money  and  property  In  liti- 
gation In  possession  of  a  county  treasurer,  of 
a  court,  county  clerk,  or  receiver,  must  be 
assessed  to  such  treasurer,  clerk  or  receiver, 
and  the  taxes  be  paid  thereon  under  tbe  direc^ 
tlon  of  the  court"  Under  this  section  of  tbe 
Code  the  court  was  authorized  to  ascertain 
the  amount  of  taxes  to  be  paid,  and  to  order 
that  tbe  tax  be  paid  by  tbe  receiver,  he  being 
bi  possession  of  tbe  fund;  and  tbe  validity 
of  such  tax  Is  not  afCected  by  tbe  infoi-moll- 


ty  of  the  original  assessment  PoL  Code,  | 
388S,  Id.  In  each  of  the  cases  provided  for 
In  section  3647,  Id.,  the  right  to  tax  "mon- 
ey and  property  In  litigation"  does  not  depend 
upon  tbe  ownership  of  the  money  or  prop- 
erty, nor  tbe  final  result  of  the  litigation. 
though  the  ultimate  liability  of  the  parties 
may  depend,  as  between  themselves,  upon 
proceedings  bad  after  the  payment  of  the  tnx. 
Here,  however,  pursuant  to  the  judgment  of 
this  court  upon  the  former  appeal,  the  fund 
In  the  hands  of  the  receiver  was  restored  to 
the  defendant  except  a  sum  sufflcient  to  pay 
the  tax  thereon  demanded  by  tbe  county  as- 
sessor. Tbe  effect  of  said  Judgment  of  re- 
versal was  a  denial  of  the  asserted  right  of 
the  plaintiff  to  said  fund,  nor  was  said  fund 
in  the  possession  of  the  plaintiff,  nor  was  any 
benefit  derived  by  the  plaintiff  therefrom.  In 
all  other  cases  than  tbat  of  "i»operty  In  liti- 
gation," tbe  right  of  taxation  attaches  only 
to  ownership  or  possession  of  the  property 
taxed,  or  of  some  relation  thereto  specified 
in  the  statute.  The  legal  liability  for  the 
payment  of  the  tax  must,  therefore,  rest  upon 
the  defendant,  the  owner  of  the  property  as- 
sessed. 
Tbe  ordw  appealed  from  Is  affirmed. 


FARMERS'  &  MERCHANTS'  BANK  OF 

LOS  ANGELES  v.  SHORE  et 

aL    (U  A  900.) 

(Supreme  Court  of  California.    Nov.  28,  1902.) 

HUSBAND     AND     WIPE— NOTBS— SURBTY8HIP— 
UNDUE  INFLUENCE— PRESUMP- 
TIONS—STATUTES. 

1.  Civ.  Code,  {  2832,  provides  tbat  one  who 
appears  to  be  a  principal  may  show  that  he  Is 
a  surety,  except  as  against  persons  who  have 
acted  in  good  faith  on  his  apparent  character  of 
principal.  Held,  that  in  an  action  on  a  note  of 
husband  and  wife,  where  the  wife  defends  on 
tbe  fnround  that  she  was  a  mere  surety,  it  is  In- 
cumbeut  on  her  to  show  that  the  payee  knew  of 
the  suretyship,  and  consented  to  deal  with  her 
aa  snch. 

2.  Civ.  Code.  (  158.  makes  transactions  be- 
tween hnsband  and  wife  subject  to  the  general 
roles  which  control  the  actions  of  persons  oc- 
oupyine  confidential  relations  with  each  other, 
as  defined  by  the  title  on  trusts;  and  section 
223.5,  under  the  title  on  trusts,  provides,  "All 
transactions  l)etween  a  trustee  and  his  benefi- 
ciary daring  tbe  existence  of  the  trust,  or  while 
the  influence  acquired  by  the  trustee  remains, 
by  which  he  obtnins  any  advantnt;e  from  bis 
beneficiary,  are  presumed  to  be  entered  into  by 
the  latter  without  sufficient  consideration,  and- ' 
under  undue  infiuence."  In  an  action  on  a  note 
given  by  a  husband  and  wife,  the  wife  contend- 
ed tbat  she  signed  as  a  mere  surety,  and  under 
tbe  undue  influence  of  her  husband.  Held,  that 
her  contention  that  section  2235  was  applicable 
Was  of  no  merit. 

■3.  In  an  action  on  a  note  and  mortgage  of  a 
husband  and  wife,  evidence  held  to  sustain  • 
finding  that  the  wife  executed  the  note  and 
mortgage  freely  and  voluntarily. 

Beatty.  C.  J.,  dissenting  in  part. 

In  banc.  Appeal  from  superior  court  of 
Los  Angeles;  M.  T.  Allen,  Judge. 

Action  by  the  Farmers'  &  Merchants'  BanlL 
of  Los  Angeles  against  Maria  Jesus  de  Shorbic 
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nnd  others.  Prom  a  Judgment  for  plaintiff, 
defendant  Mnria  Jesus  de  Shorb  appeals.  Af- 
firmed. 

Anderson  &  Anderson,  for  appellant  John 
S.  Chapman,  Graves,  O'Melveny  &  Shank- 
land,  and  Del  Yalle  &  Munday,  for  respond- 
ent 

PER  CURIAM.  Action  to  forecloee  a  mort- 
gage. Plaintiff  has  judgment,  from  which, 
and  from  the  order  denying  a  new  trial,  this 
appeal  Is  taken.  The  court  found,  as  to  the 
note  and  mortgage,  that  on  March  24,  1896, 
J.  de  Earth  Shorb  and  appellant,  who  were 
husband  and  wife,  executed  their  joint  and 
several  promissory  note  to  plaintiff  for  the 
sum  of  $164,000,  and  at  the  same  time  Joint- 
ly executed  the  mortgage  upon  which  this 
action  is  brought,  for  the  purpose  of  securing 
the  same;  that  the  note  and  mortgage  were 
executed  freely  and  v(riuntarlly  by  appellant 
and  for  a  valuable  consideration;  that  appel- 
lant did  not  execute  the  note  as  surety  for 
her  bi^band,  but  It  was  intended  to  be,  and 
was,  the  joint  and  several  note  of  the  said  J. 
de  Earth  Shorb  and  appellant,  and  the  same 
has  not  been  paid,  nor  any  part  thereof.  The 
above  findings  support  the  judgment  and  the 
evidence  supports  the  findings. 

The  main  contention  of  appellant  Is  that 
she  signed  the  note  and  mwtgage  as  surety 
for  her  husband,  and  by  reason  of  nndue  In- 
fluence, and  that  plaintiff  took  the  note  and 
mortgage  with  notice  that  she  was  such  sur- 
ety, and  that  the  presumption  as  to  undue 
influence  gave  notice  to  and  binds  the  plain- 
tiff. The  court  not  only  found  against  the 
contention,  but  we  think  the  evidence  fully 
supports  the  flndlng.  It  appears  from  the 
evidence  and  findings  that  appellant  and  Hell- 
man,  the  president  of  plaintiff,  had  beea 
friends  from  early  youth.  The  husband  of 
appellant  J.  de  Barth  Shorb,  was  practically 
without  property  at  the  time  of  his  marriage 
with  appellant,  and  the  property  which  was 
controlled  and  managed  by  appellant  and  her 
husband  during  their  marriage,  and  prior  to 
his  death,  was  principally  her  separate  prop- 
erty. Hellman,  as  president  of  plaintiff,  ex- 
tended to  appellant  and  her  husband  many 
favors,  in  the  way  of  loaning  them  money  at 
appellant's  urgent  request  All  the  mass  of 
letters  and  correspondence  contahied  in  this 
record  shows  that  appellant  always  had  the 
utmost  confidence  in  the  friendship.  Integrity, 
and  business  ability  of  Hellman.  In  March, 
1884,  appellant  and  her  husband  went  to  the 
business  office  of  plaintiff,  and  executed  their 
joint  and  several  note  for  $25,000  which 
amount  was  paid  to  them  for  the  purpose  of 
enabling  the  husband  of  plaintiff  to  purchase 
certain  stock  In  the  San  Gabriel  Wine  Com- 
pany. This  note,  with  interest  due,  and  an 
overdraft  due,  by  appellant's  husband,  after- 
wards amounted  to  $28,000,  for  which  a  new 
Joint  and  several  note  was  executed,  and  the 
old  note  canceled.  In  October,  1887,  there 
was  due  plaintiff  for  sums  advanced  to  appel- 


lant's husband,  and  Id  satisfaction  of  a  previ- 
ous note  of  the  husband,  the  sum  of  $SliS88.- 
28,  for  which  amount  the  ai^>ellant  and  her 
husband  executed  their  joint  and  several  note, 
and  to  secure  the  same  they  executed  a  deed 
of  trust  to  Hellman  for  a  portion  of  the  lands 
involved  in  this  suit  When  am>ellant  and 
her  husband  came  to  plaintiff's  bank,  and  the 
latter  note  was  presented  to  appellant  for  her 
signature,  and  before  she  signed,  she  retired 
with  her  husband  to  a  window,  and.  In  a  low 
tone  of  voice,  protested  to  her  hu3l)and  agali^ 
signing  the  note;  saying  that  she  had  already 
Involved  herself  on  his  account  and  tliat  she 
was  fearful  of  the  consequences  of  signing 
the  note.  Her  husband  said  to  her  that  she 
might  do  as  she  pleased;  that  he  had  ixt>m- 
Ised  H^lman  that  she  would  sign  It;  that 
if  she  did  not  sign  It  she  would  have  to  take 
the  consequences;  and  that  he  could  not  live 
to  bear  the  disgrace.  The  alrave  conversation 
was  not  in  the  presence  or  hearing  of  Hell- 
man or  any  ofilcer  of  plaintiff,  and  plaintiff 
never  had  any  notice  or  knowledge  of  such 
conversation.  After  the  conversation,  and 
without  further  objection,  appellant  signed 
the  note,  and,  as  security,  conveyed  to  Hell- 
man a  tract  of  land.  She  acknowledged  the 
deed  to  this  land  before  a  notary  public,  sep- 
arate and  apart  from  the  husband,  as  cecU- 
fied  by  the  notary,  who  made  her  acquainted 
with  the  contents  of  the  histrument;  and  she 
acknowledged  that  she  executed  the  same, 
and  did  not  wish  to  retract  such  execution. 
In  February,  1880,  the  appellant  and  her  hus- 
band executed  a  mortgage  upon  certain  real 
property,  Including  a  large  part  of  that  hoe 
involved,  to  secure  a  loan  negotiated  with 
Balfour,  Guthrie  &  Co.  by  the  husband  for 
$60,000.  In  December,  1887,  the  appellant  in- 
dividually procured  a  separate  loan  from 
plaintiff,  and  agreed  that  certain  collat^als 
held  by  plaintiff  should  be  additional  security 
for  said  sum.  In  March,  1890,  in  settl^nent 
of  the  prior  notes  and  indebtedness,  appellant 
and  her  husband  executed  their  joint  note  for 
$8S,000,  and  at  the  same  time  execnted  a 
mortgage  to  secure  the  same  upon  the  ptx>p- 
erty  described  in  the  decree  herein.  Without 
going  into  further  details  as  to  other  transac- 
tions, it  appears  that  In  March,  1892,  the  ap- 
pellant and  her  husband  executed  to  plaintiff 
their  Joint  note  for  $117,500.  The  items  go- 
ing to  make  up  the  said  note  were  as  follows. 

The    note   of   herself    and    J.    de 

Barth  Shorb  of  date  Ma'ch  17, 

1890    $85.000  09 

Note  of  the  appellant  Mrs.  Shorb, 

dated  September  28,  1891 3,000  00 

Note  of  appellant  dated  September 

18.1891  500  00 

Interest  on  the  above 8,230  14 

Total  indebtedness  discharged..   $  91.730  14 
Balance  left  to  her  credit 25.769  SR 

Total $117,500  W 

This  note  was  secured  by  mortgage  vpou 
the  property  described  in  the  decree  of  fore- 
closure.  Finally,  on  March  24.  1^]^  the  state- 
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ment  of  the  amount  due  by  appellant  and  ber 
busband  to  plaintiff  was  as  follows: 

Note  of  herself  and  husband  of 
March  1,  1S92,  secured  by  mort- 
gase 1117,600  00 

Note  of  July  13,  1893,  of  Mrs. 
Short)   6,000  00 

Kot<>  of  Mrs.  Shorb,  dated  June  12, 
1895,  secured  by  certain  collat- 
erals          10,800  00 

Note  of  Mrs.  Shorb  for 36  99 

Interest  on  above  sums 47,627  00 

Total  indebtedness  paid  off. .. .  $180,963  99 
Balance   left    to   her   credit   with 
plaintiff  after  paying  the  above        1.673  00 

Total  $182,638  99 

For  the  above  sum,  two  notes  were  given,— 
one  for  $18,636.99,  secured  by  collaterals,  and 
tbe  one  upon  wblch  this  action  Is  brought, 
for  $164,000,  secured  by  tbe  mortgage  herein 
described.  It  will  thus  be  seen  tbat  tbe 
transactions  leading  up  to  tbe  note  In  con- 
test cover  many  years. 

In  April,  1896,  J.  de  Bartb  Shorb  died  In- 
testate, leaving  no  estate.  This  action  was 
commenced  In  January,  1899.  No  claim  Is 
made  as  to  the  fact  tbat  tbe  amount  of  the 
note  is  tbe  correct  sum  that  was  due  by  &v- 
pellant  and  ber  husband  to  tbe  plaintiff  at 
tbe  time  of  the  execution  of  tbe  note  and 
mortgage.  It  was  never  claimed  by  appel- 
lant during  tbe  lifetime  of  ber  husband,  nor 
prior  to  the  commencement  of  this  action, 
tbat  she  executed  tbe  note  and  mortgage  by 
reason  of  tbe  undue  Influence  of  her  husband. 
It  is  now  claimed  tbat  she  executed  the  note 
by  reason  of  undue  influence  of  which  tbe 
plaintiff  bad  notice,  and  that  she  was  a  sure- 
ty as  to  a  large  part  of  the  note,  of  which 
fact  the  plaintiff  also  had  notice.  In  other 
words,  tbe  contention  of  appellant  Is  that  tbe 
Joint  and  several  note  executed  by  herself 
and  husband  to  plaintiff  was  executed  by  her 
as  surety,  and  under  such  circumstances  tbat 
it  Is  void  as  to  the  indebtedness  of  ber  hus- 
band. If  such  rule  should  be  declared  law, 
it  would  make  a  radical  change  In  tbe  busi- 
ness of  banking  and  loaning  money.  If  ap- 
pellant's contention  is  correct,  the  Joint  note, 
signed  by  the  husband  and  wife,  for  money 
advanced  to  either  or  both  of  them,  with  no 
notice  to  the  party  advancing  the  money  of 
any  coercion  or  undue  Influence  on  the  part 
of  tbe  busband,  would  nevertheless  be  void 
as  to  the  wife  unless  tbe  bolder  of  tbe  note 
should  prove  affirmatively  tbat  the  wife  was 
not  in  any  manner  Influenced  by  the  busband 
to  sign  the  note.  Tbe  party  advancing  tbe 
money  might  act  In  tbe  utmost  good  faith,  and 
yet  if  tbe  wife  should  testify  that  while  alone 
with  her  busband,  and  with  no  knowledge 
of  the  party  advancing  the  money,  she  was 
unduly  persuaded  to  sign  the  note  or  other 
security,  the  transaction  might  be  declared 
void.  The  money  might  be  retained  for  years, 
and  used  for  the  support  and  education  of 
the  family,  and  yet  the  wife  escape  liability 
by  swearing  to  facts  wblch  could  not  be  con- 


troverted. Such  is  not  tbe  law.  To  allow 
such  rule  would  be  to  treat  a  woman  as  an 
infant  or  as  non  compos  mentia  It  Is  tbe 
policy  of  our  law  to  treat  a  married  woman 
as  competent  to  contract,  and  of  equal  dignity 
with  man  as  to  her  separate  property  and 
her  dealings  with  It.  In  tbe  case  at  bar 
there  is  no  claim  tbat  the  appellant  was  not 
of  sound  mind.  On  the  other  hand,  she  bad 
the  control  and  management  of  a  large  estate. 
Sbe  borrowed  In  her  own  right  large  sums  of 
money,  and  drew  checks  into  the  hundreds 
of  thousands  of  dollars.  Her  busband  does 
not  appear  to  have  been  a  very  successful 
business  man,  but  sbe  never  during  his  life- 
time repudiated  any  act  of  hers  by  which  he 
was  benefited.  She  will  not  now  be  allowed 
to  do  80  under  the  circumstances  of  this  case. 
It  is  provided  in  tbe  Civil  Code  (section  2832) 
as  follows:  "One  who  appears  to  be  a  prin- 
cipal, whether  by  the  terms  of  a  written  in- 
strument or  otherwise,  may  show  tbat  be  Is 
in  fact  a  surety,  except  as  against  persons 
who  have  acted  on  tbe  faith  of  bis  apparent 
character  of  principal."  In  Bank  v.  Stover, 
60  Cal.  302,  this  court.  In  construing  tbe  above 
section,  said:  "The  allegation  of  the  answer 
is  tbat  tbe  defendants  executed  the  note  as 
sureties  of  Stover,  and  for  bis  accommoda- 
tion, wbicb  fact  the  plaintiff  well  Imew. 
That  is  not  an  Issuable  averment  that  the 
defendants  contracted  with  the  bank  at  the 
time  of  tbe  execution  and  delivery  of  tbe 
note  In  tbe  capacity  of  sureties  for  theh:  co- 
obligator.  Tbe  mere  fact  tbat  tbe  bank  knew 
tbat  the  relation  of  principal  and  surety  ex< 
isted  between  them  and  Stover  does  not  in 
Itself  show  that  the  bank  consented  to  deal 
with  tb^m  In  tbe  capacity  of  sureties.  Ac- 
cording to  tbe  face  of  tbe  note,  the  bank 
dealt  with  them  as  principals  only,  for  as 
such  they  apparently  executed  and  delivered 
the  note.  If  hi  fact  the  bank  dealt  with 
them  in  a  different  capacity,— as  sureties  and 
not  as  principals,— it  Is  incumbent  upon  them, 
where  they  seek,  under  section  2832  of  tbe 
Civil  Code,  to  set  up  as  defense  to  an  action 
upon  tbe  note  tbat  they  executed  It  as  sure- 
ties, to  aver  and  prove  tbat  the  payee  of  tbe 
note  not  only  knew  of  the  fact  of  suretyship 
between  them  and  their  co-obligor,  but  con- 
sented to  deal  with  them  In  tbat  capacity. 
That  all  the  parties  to  a  contract  must  agree 
upon  the  same  thing  in  tbe  same  sense. 
Section  1580,  Civ.  Code.  In  tbe  absence  of 
issuable  averments  of  fact  showing  such  a 
contract  between  them  and  the  plaintiff,  tbe 
pleading  is  demurrable."  See,  to  the  same 
effect,  Harlan  v.  Ely,  65  Cal.  340;  Chase  v. 
Evoy,  58  Cal.  353;  Leeke  v.  Hancock,  76 
Cal.  129,  17  Pac.  937;  Bank  v.  Glnty,  108 
Cal.  148.  41  Pac.  38.  It  is  the  well-settled 
rule  tbat  a  married  woman  may  mortgage 
her  separate  vi'operty  for  tbe  debts  of  the 
husband.  2  Kent,  Comm.  marg.  p.  167,  note 
"a";  Insurance  Co.  T.  McCormick,  46  Cal. 
580;  Goad  v.  Moulton,  67  Cal.  539,  8  Pac. 
63;  BuU  T.  Coe,  77  OaL  66,  18  Pac.  808,  11 
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Am.  St  Rep.  236;  Swan  t.  Wlswall,  15  Pick. 
12«. 

It  Is  earnestly  urged  that  as  section  168 
of  the  Civil  Code  makes  transactions  between 
husband  and  wife  subject  to  the  general 
rules  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each 
other,  as  defined  by  the  title  on  trusts,  and 
as  section  2235,  Civ.  Code,  under  the  title  on 
trusts,  provides,  "All  transactions  between  a 
trustee  and  his  beneficiary  during  the  exist- 
ence of  the  trust,  or  while  the  Influence  ac- 
quired by  the  trustee  remains,  by  which  he 
obtains  any  advantage  from  his  l)eneficlary, 
are  presumed  to  be  entered  into  by  the  latter 
without  sufllclent  consideration,  and  under 
undue  Influence,"  this  case  comes  within  the 
true  Intent  and  meaning  of  the  said  sections. 
The  case.  In  our  opinion,  does  not  Involve  a 
transaction  between  a  tmstee  and  his  bene- 
ficiary, within  the  meaning  of  section  2235. 
It  Involves  a  transaction  between  plalntlfT, 
on  the  one  side,  and  the  parties  who  occu- 
pied confidential  relations  with  each  other, 
on  the  odier  side.  The  plaintUf  was  not  a 
trustee  or  a  beneficiary,  within  the  meaning 
of  said  section.  The  transactions  between 
husband  and  wife  are  not  material  here,  un- 
less we  hold  that  plaintUf  was  a  trustee  or 
beneficiary.  If  it  be  conceded  that  the  sec- 
tion applies  to  the  note  and  mortgage  In  con- 
troversy here,  and  that  appellant  Is  the  bfene- 
flclary,  then  the  transaction  Is  presumed  to 
be  without  consideration  and  nnder  undue 
Influence.  There  is  no  question  but  that  the 
consideration  Is  fully  proven.  This  dispenses 
with  all  presumptions  as  to  the  consideration. 
If  we,  then,  begin  with  the  presumption  that 
the  transaction  was  the  result  of  uhdue  in- 
fluence, the  finding  of  the  court  is  that  ap- 
pellant executed  the  note  and  mortgage  free- 
ly and  voluntarily,  and  the  finding  is  fully 
supported  by  the  evidence.  There  Is  no  pre- 
tense that  Hellman  or  any  officer  of  the  cor- 
poration knew  of  any  undue  Influence.  There 
is  no  suggestion  that  at  the  time  the  note 
hivolved  here  was  given,  appellant  signed  It 
with  reluctance.  The  statement  being  made 
to  her  of  the  entire  Indebtedness  of  herself 
and  husband,  and  the  amount  being  placed 
to  her  credit  after  she  voluntarily  signed 
the  note  and  mortgage,  entirely  overcome 
any  presumption  of  undue  Influence.  Appel- 
lant does  not  say  that  at  the  time  of  the 
making  of  this  note  she  was  acting  und^ 
any  undue  Influence.  The  conversation  she 
had  with  her  husband  at  the  window  when 
she  objected  to  signing  relates  entirely  to 
the  $51,000  note.  This  was  in  October,  1887. 
nearly  9  years  before  the  note  in  controversy 
was  given,  and  nearly  12  years  before  this 
suit  was  commenced.  Even  as  to  the  $51,000 
note,  the  evidence  of  appellant  does  not  show 
the  exertion  of  such  undue  Influence  as  de- 
stroyed her  will  and  made  the  transaction 
void.  She  testified  that  her  husband  was  a 
man  of  strong  will;  that  after  signing  the 
$51,000  note  she  never  made  any  serious  ob- 


jection to  signing  anythlBg,  "because  I  had 
become  so  much  involved  that  I  felt  that  I 
had  to  do  all  that  I  could:  that  I  had  as- 
sumed those  things,  or  had  signed  those 
notes,  and  we—  He  was  trying  to  gain  time 
all  the  time,  hoping  to  pay  off  all  tlie  In- 
debtedness In  his  own  way,  and  wanted  my 
assistance  to  help  him  do  so.  *  *  *  To 
me  he  was  always  pleasant,— always  pleasant 
to  me.  My  husband  was  never  anything  but 
a  gentleman  to  me.  •  •  •  He  never  co- 
erced me  or  forced  me  to  do  anything,  ex- 
cept In  the  most  gentlemanly  and  persuasive 
manner.  Whatever  he  asked  me  to  do.  he 
persuaded  me  to  do."  In  the  face  of  this 
testimony,  we  are  asked  to  presume  that  the 
transaction  in  question  was  entwed  into  un- 
der undue  Influence.  To  so  hold  would  be 
to  hold  that  If  a  husband.  In  a  gentlemanly 
and  persuasive  manner,  asked  his  wife  to 
Join  him  in  a  note  to  a  bank,  and  the  bank 
knew  nothing  as  to  the  husband's  "gentle- 
manly" request  the  note  would  be  void  for 
undue  Influence. 

The  court  found  that  the  trust  deed  to  one 
Alexander  was  never  delivered  with  Intent  to 
take  eOfect,  and  was  never  recorded.  The 
fludlng  is  fully  supported  by  the  evidaice. 
The  facts  that  the  father  of  appellant,  when 
objections  were  made  to  the  trust  deed,  made 
a  different  one,  conveying  the  property  to  ap- 
pellant absolutely;  that  the  trustee  never 
entered  into  possession  or  made  any  claim 
to  the  property;  that  appellant  always  en- 
Joyed  It  and  claimed  It  as  her  own, — show 
that  the  Idea  of  the  deed  of  trust  was  never 
carried  out 

The  flnllngs  covor  all  the  material  Issnes. 
We  have  examined  the  other  alleged  errors, 
but  flnd  nothing  that  would  Justify  a  re- 
versal of  the  case. 

The  Judgment  and  order  are  affirmedL 

BEATTY,  C.  J.  I  concur  in  the  Judgment 
of  afl^mance,  but  I  am  not  satisfled  'witb 
that  part  of  the  opinion  of  the  court — ^the 
concluding  portion— which  deals  with  appel- 
lant's contention  as  to  the  application  of  sec- 
tions 158  and  2235  of  the  CivU  Code  to  the 
various  transactions  between  these  parties. 
It  is  no  answer  to  appellant's  position  to  say 
that  these  were  transactions  between  tbe 
Sborbs,  on  one  side,  and  the  plaintiir.  on  the 
other,  and  to  argue  that  therefore  they  did 
not  Involve  transactions  between  tbe  hus- 
band and  wife,  for  the  argument  Is  on  Its 
face  a  non  sequitur.  One  transaction  tnay, 
and  very  frequently  does,  not  only  Involve, 
but  essentially  depend  upon,  another;  and 
no  better  Illustration  of  this  proposition  could 
be  found  than  in  the  circumstances  attending 
the  transaction  of  October,  18S7,  when  the 
Shorbs  executed  and  delivered  their  Joint 
note  for  $51,000,  secured  by  appellant's  deed 
conveying  her  separate  property,  in  satisfac- 
tion or  renewal  of  her  husband's  obligations. 
I'he  making  and  delivery  of  the  note  and 
deed  was  undoubtedly  a  tr^nsa<^im- betv^ecn 
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ttaem  and  the  plniutiff,  but  none  tbe  less  It 
Involved,  and  was  vitally  dependent  upon, 
the  preliminary  transaction  between  the 
!«pouses,  by  which  the  husband  induced  his 
wife  to  make  herself  and  her  property  surety 
for  his  debt  If  It  be  conceded  that  the  pro- 
\  islons  of  sections  158  and  2235  of  the  Civil 
Code  apply  to  a  voluntary  transfer  of  her 
separate  property  by  a  wife  to  her  husband, 
tliey  would  not,  aside  from  the  question  of 
notice,  cease  to  be  applicable  as  soon  as  the 
husband  had  conveyed  the  property  to  a 
third  person.  If  the  husband  bad  obtained 
the  property  by  the  exercise  of  undue  influ- 
ence, and  bis  grantee  took  with  notice,  either 
actual  or  constructive,  of  that  fact,  he  would 
hold  tbe  property  subject  to  the  same  trust 
wblcb  attached  to  it  in  the  hands  of  the  hus- 
band. In  other  words,  be  would  not  be  al- 
lowed to  keep  It,  but  would  be  compiled,  on 
her  demand,  to  reconvey  It  to  the  wife.  And 
tipon  the  same  principle,  if  a  wife  should  be 
induced  by  the  fraud  of  the  husband  to 
lijTothecate  her  separate  property  to  secure 
his  antecedent  debt,  and  the  creditor  had  no- 
tice of  tbe  fraud,  he  could  not  enforce  his 
lien,  for  be  would  be  particeps  crimlnls,  and 
would  not  be  allowed  to  profit  by  his  own 
fraud.  Therefore,  if  the  Code  provisions  ap- 
ply to  the  transaction  by  which  a  husband 
Induces  hla  wife  to  convey  her  property  as 
security  for  his  debt,  they  necessarily  apply 
to  the  transaction  in  which  the  creditor  re- 
eelves  the  security,  if  he  has  notice,  either 
actual  or  constructive,  of  any  fraud  or  im- 
position practiced  by  the  husband  in  pro- 
curing the  wife's  consent  If  these  views 
are  sound,— and  they  seem  to  me  to  be  In- 
disputable,—the  opinion  of  the  court  falls  to 
meet  the  i^opositions  so  ably  and  fully  pre- 
sented In  the  brief  of  appellant  for  it  is  not 
held  that  the  Code  provisions  do  not  apply  to 
the  transaction  between  the  husband  and 
wife;  and  the  contention  of  appellant  that 
although  Hellman,  who  conducted  the  busi- 
ness In  behalf  of  the  plaintiff,  had  no  actual 
notice  of  the  means  by  which  Shorb  Induced 
bis  wife  to  incumber  her  estate,  did  have 
constructive  notice,  is  practically  Ignored.  It 
is,  indeed,  said  In  the  opinion  of  the  court 
that  the  consent  of  Mrs.  Shorb  to  the  trans- 
action of  Octoba:,  1887,  was  not  procured  by 
tindue  Influence,  but  the  decision  Is  not  plac- 
ed on  tliat  ground;  and  I  hardly  think  this 
court  would  commit  Itself  to  the  proposition 
that  undue  Influence  has  no  pnrt  In  such  a 
transaction  as  Is  found  by  the  superior  court 
and  disclosed  by  the  evidence  In  this  record. 
A  husband,  entirely  without  means  to  meet 
bis  existing  obligations,  and  pressed  for  pay- 
ment. Informs  bis  creditor  that  his  wife  will 
become  his  surety  If  the  credit  Is  extended. 
Papers  are  all  prepared  in  pursuance  of  this 
understanding,— a  Joint  note  and  a  trust  deed 
of  her  separate  property.  She  Is  tlien 
brought  Into  the  presence  of  the  creditor,  and 
shown  the  papers  she  is  expected  to  sljrn. 
To  her  husband  she  expresses  her  unwllhng- 


ness  to  comply,  and  her  alarm  at  the  risk 
she  is  asked  to  assume.  He  tells  her,  in 
eftect.  to  make  her  choice  between  two  alter- 
natives,—that  she  iBUSt  take  the  risk,  or  he 
will  not  live  to  endure  the  disgrace  involved 
In  her  refusal.  Compelled  to  an  Immediate 
decision,  without  any  opportunity  for  reflec- 
tion, and  in  the  flrst  access  of  feeling  occa- 
sioned by  so  startling  a  threat,  she  signs  and 
acknowledges  the  papers.  Would  any  one 
contend  that,  if  Mr.  Hellman  had  been  actu- 
ally aware  of  these  circumstances,  he  could 
have  enforced  a  security  so  obtained?  If 
such  contention  were  made,  I  think  this 
court  would  hesitate  to  sustain  it  But  the 
superior  court  flnds  (and  the  finding  Is  sus- 
tained by  the  evidence)  that  Hellman  had  no 
actual  knowledge  of  this  colloquy  between 
the  husband  and  wife,  which  was  conductPd 
In  a  low  tone  of  voice  and  out  of  his  hearing; 
and  the  only  question  Is  whether  he  can  be 
charged  with  constructive  notice  of  the  kind 
of  undue  influence  actually  e.xerted.  As  to 
this  point  (and  it  is.  In  my  opinion,  the  most 
Important  point  In  the  case)  the  position  of 
appellant  Is  that  every  transaction  between 
husband  and  wife,  by  which  the  former  ob- 
tains any  advantage,  is  prima  facie  fraud- 
ulent, because  by  the  express  terms  of  the 
statute  It  is  presumed  that  the  advantage 
vae  obtained  without  consideration  and  by 
the  exercise  of  undue  influence,  and  thrrc- 
fore,  the  transaction  between  the  spouses  be- 
ing prima  facie  Invalid.— made  so  by  law  of 
which  no  man  can  plead  ignorance,— every 
person  dealing  with  the  husband  in  respect 
to  the  thing  obtained  from  the  wife  is  not 
only  charged  with  notice  of  any  fraud  that 
was  actually  practiced,  but  is  subjected  to 
the  burden  of  proving  that  in  fact  the  trans- 
action was  fair  and  free  from  any  Imputa- 
tion of  imdue  Influence.  These  propositions 
are  of  vital  importance  to  the  case,  and  must 
be  disposed  of  in  order  to  decide  It 

In  reaching  my  own  conclusion  that  the 
Judgment  and  order  of  the  superior  court 
should  be  affirmed,  I  assimie  that  tlie  pro- 
visions of  sections  lo8  and  223.5  of  the  Civil 
Code  do  apply  to  the  act  of  a  wife  in  mort- 
gaging her  separate  estate  to  secure  her  hus- 
band's debts,  and  that  the  creditor  does  take 
the  security  with  constructive  notice  that  the 
wife's  consent  may  have  been  obtained  by 
that  species  of  undue  Influence  to  whicli  the 
relation  of  husband  and  wife  opens  the  door, 
but  that  there  Is  no  constructive  notice  of 
other  kinds  of  undue  Influence.  The  relation 
of  husband  and  wife  Is  one  of  mutual  confl- 
dence,  but  under  our  law  the  husband  does 
not  occupy  a  position  of  superiority  or  au- 
thority. The  kind  and  the  only  kind  of  un- 
due Influence  wlilch  either  is  presumed  to 
exercise  over  the  other  consists  In  the  abuse 
of  the  confidence  naturally  reposed  by  one 
In  the  other;  that  is  to  say.  In  concealment 
or  misrepresentation  In  respect  to  the  mat- 
ters inducing  the  particular  transaction,  or 
its  consequences  and  effects.    Under  our  law 
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a  wife  Is  permitted  to  become  her  husband's  ] 
surety,  and  he  is  permitted  to  solicit  the  fa- 
vor. When  she  accedes  to  his  request,  It 
may  be  presumed,  as  against  the  husband 
and  the  creditor,  that  she  was  not  fully  ad- 
vised as  to  the  risk  she  was  talking,— that 
there  was  misrepresentation  or  concealment 
of  facts  as  to  which  she  was  entitled  to  be 
advised,  or  as  to  the  law  measuring  her  lia- 
bility; but  there  is  no  presumption  of  duress 
of  any  kind,  or  of  undue  influence  exerted 
by  means  of  threats  of  Injury  not  amounting 
to  duress.  In  this  case  the  undue  influence 
by  which  Mrs.  Shorb  was  Induced  to  become 
surety  on  the  $51,000  note  was  of  a  liind 
which  Hellman  had  no  reason  to  suspect,  and 
with  notice  of  which  he  is  not  charged,  and 
the  only  undue  influence  which  could  be  pre- 
sumed is  disproved  by  the  evidence  which 
conclusively  shows  that  Mrs.  Shorb  was  fully 
advised  of  every  circumstance  affecting  the 
risk,  which,  as  It  then  appeared,  she  was 
willing  to  incur. 

I  have,  la  this  discussion,  singled  out  the 
transaction  of  October,  1887,  because  It,  more 
nearly  than  any  other  of  the  numerous  deal- 
ings finally  consummated  in  the  note  and 
mortgage  in  suit,  sustains  the  defense  upon 
which  appellant  relied,  and  this  renders  un- 
necessary any  special  reference  to  prior  or 
subsequent  transactions. 


BLACK  T.  VERMONT  MARBLE  CO.    (S.  P. 
2,492.) 

(Snpreme  Court  of  Califonila.    Nov.  28,  1902.) 

JUDOHBNT— RBVBRSAI/— EFPBCT— RBSTITD- 
TION   OB"  PROPERTY— ESTOPPEL. 

1.  Code  Civ.  Proc.  {  967,  provides  that,  when 
a  judgment  is  reversed,  the  appellate  court 
may  make  complete  restitution  of  all  property 
lost  by  reason  thereof,  so  far  as  consistent 
with  protection  of  a  purchaser  at  the  judgment 
sale.  etc.  Defendant  recovered  judgment 
agamst  intestate  during  his  lifetime,  levied  on 
his  property,  and  pnrcnased  part  of  it  at  the 
sale.  The  jndgment  was  afterwards  reversed, 
and  on  a  new  trial  plaintiff  was  nousuited,  the 
latter  jndgment  being  affirmed  on  appeal. 
Btld,  that  intestate's  administratrix  became 
therenpon  entitled  to  restitution. 

•2.  Tne  fact  that  the  administratrix  was  pres- 
ent at  the  sale  under  the  judgment,  and  pur- 
chased part  of  the  property,  etc.,  did  not  estop 
her  from  asserting  ner  right  to  restitution. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  Annie  Black,  administratrix  of 
William  Black,  deceased,  against  the  Vermont 
Marble  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

F.  Wni.  Reade,  for  appellant  Geo.  C.  Sar- 
gent, for  respondent 

HARRISON,  J.  The  plaintiff's  testator  was 
at  tho  time  of  his  death  the  owner  and  in 
possession  of  certain  personal  property,  and 

S  1.  See  Execution,  vol.  21,  Cent.  Dig.  |  797. 


after  hla  death  the  same  came  Into  the  pos- 
session of  the  plahiUff,  as  the  administratrix 
of  his  estate.  While  it  was  In  her  possession, 
the  sheriff  of  the  city  and  county  of  San 
Francisco,  by  virtue  of  an  execution  issued 
out  of  the  8U];)erior  court  of  that  city  and 
county  upon  a  Judgment  given  by  said  court 
in  favor  of  the  defendant  herein,  and  against 
the  plaintiff's  intestate  In  his  lifetime,  levied 
upon  the  property,  and  sold  the  same.  At 
such  sale  the  defendant  herein,  the  plaintiff  hi 
that  action,  purchased  the  property  descriljed 
In  the  c:  nipiaint  The  judgment  under  which 
the  sale  was  had  was  afterwards  reversed  by 
this  court  (38  Pac.  512),  and  upon  a  new  trial 
of  the  cause  the  plaintiff  therehi  was  non- 
suited, and  the  judgment  entered  thereon  was 
afterwards,  and  before  the  commencement  of 
the  present  action,  alUrmcd  by  this  court 
(55  Pac.  590).  After  the  reversal  of  the  Judg- 
ment under  which  the  property  was  sold,  the 
plaintiff  made  a  demand  upon  the  defendant 
for  its  delivery  to  her,  which  was  refused, 
and  thereupon  the  present  action  was  com- 
menced for  the  delivery  of  said  proi>erty,  or 
its  value  In  case  a  delivery  could  not  be  had. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff for  the  value  of  the  property,  and  the 
defendant  has  appealed. 

Upon  the  reversal  of  the  Judgment  xmia 
which  the  property  described  in  the  com- 
plaint was  sold  to  the  defendant  the  plaintiff 
herebi  became  entitled  to  the  restitution  of 
that  property.  Reynolds  v.  Harris,  14  Cal. 
667,  76  Am.  Dec.  450;  Ctode  Civ.  Proc.  {  967. 
As  the  property  had  been  purchased  by  the 
judgment  debtor,  and  the  price  therefor  ap- 
plied In  part  satisfaction  of  Its  Judgment 
there  were  no  equitable  rights  of  a  bona  fide 
purchaser  to  be  protected.  Neither  does  the 
case  present  any  ground  upon  which  the 
defendant  can  invoke  an  estoppel  against  the 
plahitlff.  If  the  plahitlff  had  received  the 
money  for  which  the  proiperty  was  sold  to 
the  defendant  or  if  the  proceeds  of  that  sale 
had  been  applied  towards  the  payment  or  sat- 
isfaction of  an  undisputed  claim  or  debt 
against  her  intestate,  there  might  have  been 
some  ground  for  invoking  an  equity  against 
her  present  claim;  but  the  subsequent  Judg- 
ment in  the  cause  determhied  that  the  de- 
fendant had  no  claim  or  debt  against  her  hi- 
testate,  and  that  It  gave  no  consideration  for 
the  property  purchased  by  It  and  can,  there- 
fore, assert  no  equity  against  the  plaintiff's 
right  to  Its  restitution. 

The  fact  that  she  was  present  at  the  sale, 
or  that  she  purchased  some  of  the  property 
at  that  sale,  does  not  estop  her  from  prose- 
cuting the  present  action.  The  defendant 
docs  not  claim  that  its  action  in  purcbashig 
the  property  was  in  any  respect  Induced  by 
her  conduct  nor  does  it  show  that  he  parted 
with  any  right  or  property,  or  sustained  any 
damage  by  reason  thereof.  She  gave  no  di- 
rections In  reference  to  the  sale,  but  was  a 
passive  spectator  thereof,  and  had  the  right 
to  protect  her  property  from  being  sacridced. 
Digitized  by  LjOOQ  IC 
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or  to  prevent  it  from  being  taken  from  ber 
possession.  In  Lay  t.  Neville,  25  Cal.  545, 
cited  by  the  appellant,  the  owner  of  the 
property  gave  direct  instructions  to  the  offi- 
cer to  sell  It,  and  afterwards  received  the 
proceeds  of  that  sale. 

The  court  properly  allowed  Interest  on  the 
value  of  the  property  from  the  day  it  was 
demanded.  Kelly  v.  McKibben,  54  Cal.  192; 
Schmidt  T.  Nnnan.  63  Cal.  371. 

The  Judgment  is  affirmed. 

We  concur:    GAEOUTTE,  J.;  VAN  DYKE, 


LAMBERT  r.  BATES.    (S.  P.  8,034.)* 
(Supreme  Coart  of  California.    Nov.  26,  1902.) 

MUNICIPAL    CORPORATIONS— STRSBT    AS8BSS- 

MENTS— APPEAL— DETERMINATION    BY 

CITY  COUNCIL— CONCLUSIVENESS. 

1.  Street  Improvement  Act,  {  11  (St.  1885,  p. 
156).  provides  that,  on  appeal  from  the  act  of 
thf>  superintendent  of  streets  in  approving  work 
on  which  an  assessment  is  based,  the  city 
eoancil  may  revise  any  of  the  acte  of  snch 
superintendent,  and  reqnlre  the  work  to  be 
completed  according  to  its  directions;  all  the 
decisions  of  the  conncil  to  be  final  and  concln- 
sive,  on  all  persons  entitled  to  appeal,  as  to  all 
errors  and  irregularities  which  said  city  coun- 
cil might  have  remedied.  Held,  that  one  who 
had  appealed  to  the  city  conncil  from  the  de- 
termination of  the  superintendent  that  the 
grading  of  a  street  was  fully  completed,  and 
whose  appeal  was  overruled,  could  not  after- 
wards defend  an  action  for  the  collection  of 
the  assessment  on  the  ground  that  the  work 
was  incomplete,  because  not  done  to  the  offi- 
cial grade,  as  established  by  the  ordinance, 
but  that  it  was  completed  to  a  less  extent  un- 
der a  subsequent  invalid  ordinance;  it  not  ap- 
S raring  that  the  question  of  law  as  to  the  va- 
dlty  of  the  ordinances  was  raised  before  the 
council,  and  its  determination  being  conclusive 
•n  the  facts  determined  by  it 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  W.  E.  Greene,  Judge. 

Action  by  D.  Lambert  against  George  E. 
Bates.  From  a  juagnieat  for  doffudant,  plain- 
tiff appeals.    Reversed. 

Alex  G.  Eells  and  H.  K.  Eells,  for  appel- 
lant. Freeman  &  Bates  and  E  D.  Magee  for 
respondent 

HARRISON,  J.  Action  to  foreclose  a 
street  assessment  upon  certain  property  in 
the  town  of  Berkeley.  Judgment  was  ren- 
dered in  favor  of  the  defendant,  and  the 
plaintiff  has  appealed. 

The  contract  for  the  work  upon  which  the 
assessment  was  made  provided  that  a  portion 
of  Alcatraz'  avenue  should  be  macadamized 
and  guttered  to  the  official  Ihie  and  grade. 
After  the  assessment  was  made,  the  defend- 
ant appealed  therefrom  to  the  town  council, 
and  also  from  the  act  of  the  superintendent 
of  streets  in  approving  the  work,  and  his  de- 
termination that  the  plaintiff  had  macadam- 
ized and  guttered  the  street  to  the  official 
grade,  and  had  fully  performed  bis  contract 
This  appeal  was   afterwards  overruled  and 
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disallowed  by  the  council.  The  court  found 
that  the  official  grade  for  this  portion  of  Al- 
catraz avenue  was  established  by  the  town 
council  June  23,  1892,  by  an  ordinance  passed 
on  that  day.  An  attempt  was  made  to  change 
this  grade  by  Ordinance  No.  595,  which  was 
passed  February  11,  1895;  but  the  court  finds 
that  this  ordinance  was  not  legally  adopted, 
and  therefore  that  the  grade  fixed  by  Ordi- 
nance No.  4(KS  had  not  been  changed.  The 
court  also  found  that  the  work  done  by  the 
plaintiff  was  not  done  to  the  official  grade 
as  established  by  Ordinance  No.  405,  but 
was  done  to  the  grade  given  in  Ordinance 
No.  595. 

The  rule  Is  firmly  established  that  it  the 
owner  would  contest  an  assessment  upon  the 
ground  that  the  work  contracted  for  has  not 
been  fully  performed,  he  must  present  that 
question  upon  an  appeal  to  the  dty  council 
for  its  determination.  In  the  present  case 
the  defendant  did  make  such  appeal,  but  bis 
I  appeal  was  overruled.  It  Is,  however,  con- 
I  tended  by  him  that,  notwithstanding  this 
j  fact,  he  is  not  precluded  from  again  making 
I  the  same  objection  to  the  validity  of  the  as- 
I  sessment  in  an  action  for  Its  enforcement. 
We  are,  ho\.L'ver,  unable  to  assent  to  this 
proposition.  Section  11  of  the  street  im- 
provement act,  after  providing  for  an  ap- 
peal from  any  act  or  determination  of  the 
superintendent  of  streets,  declares:  "Upon 
such  appeal  the  said  city  council  may  revise 
and  correct  any  of  the  acts  or  determinations 
of  the  superintendent  of  streets  relative  to 
said  work  *  •  •  and  require  the  work  to 
be  completed  according  to  the  directions  of 
the  city  council.  •  •  •  All  the  decisions 
and  determinations  of  the  said  city  council 
shall  be  final  and  conclusive  upon  all  persons 
entitled  to  appeal  under  the  provisions  of 
this  section  as  to  all  errors,  Informalities  and 
irregularities  which  said  city  council  might 
have  remedied  and  avoided."  St  1883,  p. 
156.  The  legislature  has  thus  not  only  pro- 
vided a  tribunal  for  the  purpose  of  determin- 
ing whether  the  contractor  has  completed 
his  contract  according  to  Its  terms,  but  It 
has  also  declared  that  the  decisions  and  de- 
terminations of  that  tribunal  upon  this  ques- 
tion shall  be  "final  and  conclusive"  as  to  all 
errors  which  it  might  have  remedied.  Wheth- 
er the  work  in  the  present  case  was  done. 
In  conformity  with  the  contract,  to  the  offi- 
cial grade,  was  a  fact  to  be  determined  in 
the  first  instance  by  the  superintendent  of 
streets.  The  street  Improvement  act  declares 
that  all  street  work  shall  be  done  under  his 
direction  and  to  his  satisfaction,  and  it  is 
alleged  herein,  and  found  by  the  court,  that 
the  work  was  accepted  and  approved  by  him, 
and  that  be  thereupon  made  the  assessment 
upon  which  the  action  is  brought  If  in 
fact  he  accepted  the  work  and  made  the  as- 
sessment before  the  contract  was  fulfilled, 
such  determination  or  act  was  an  error  of 
that  officer  which  the  council  could  have 
remedied.  It  war  vlthin  the  functions  of 
Digitized  by  VjOOQ  IC 
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that  body,  upon  the  defendant's  appeal,  to 
determine  whether  In  fact  the  work  provided 
for  In  the  contract  had  been  fully  performed 
or  not;  and,  under  the  above  provision  of 
section  11,  Its  action  in  overruling  said  ap- 
peal, and  dismissing  the  same.  Is  final  and 
conclusive  upon  him.  The  council  acted  Ju- 
dicially in  Its  determination  upon  the  appeal 
(Belser  v.  Hoffschneider,  104  Cal.  455.  38 
Pac.  312);  and,  as  in  the  case  of  the  Judg- 
ment of  any  tribunal  for  which  there  Is  no 
review  provided  by  statute.  Its  action  must 
be  held  conclusive  whenever  the  fact  deter- 
mined by  It  is  brought  Into  question  before 
any  other  tribunal  (Lewis  v.  Barclay,  35  Cal. 
213;  Kah:child  v.  WaU.  93  Cal.  401,  29  Pac. 
CO;  Van  Fleet,  Former  Adj.  (  7;  Demarest 
V.  Darg,  32  N.  Y.  281;  Culross  v.  Gibbons, 
130  X.  Y.  447).  The  legislature  did  not  in- 
tend by  the  above  provision  that  the  appeal 
should  be  prosecuted  In  a  perfunctory  man- 
ner, or  should  be  a  mere  formality.  By  de- 
claring that  the  determination  of  the  council 
shall  be  "final  and  conclusive,"  it  intended 
that  that  body  should  be  the  final  tribunal 
for  the  determination  of  all  questions  that 
might  be  appealed  to  it,  so  far  as  such  de- 
termination was  of  a  question  of  fact,  or 
depended  upon  evidence  that  might  be  pre- 
sented in  support  of  the  appeal.  Houghton's 
Appeal,  42  Cal.  35;  BIzler's  Appeal.  59  Cal. 
550.  This  provision  cannot  be  construed  as 
authorizing  a  person  merely  to  take  an  ap- 
peal to  the  council,  without  presenting  to 
that  body  sufficient  evidence  to  support  his 
appeal,  or  any  evidence  In  its  support,  and 
afterwards  seek  to  have  the  grounds  of  his 
appeal  sustained  before  another  tribunal,  and 
under  additional  or  different  evidence.  Wheth- 
er, if  the  coxmcll  should  overrule  his  appeal, 
or  dismiss  the  same,  by  reason  of  Its  misap- 
plication of  law  to  the  facts  before  it,  or 
under  a  misconstruction  of  the  law,  its  ac- 
tion could  be  elsewhere  reviewed,  need  not 
be  here  determined  (see  Wormouth  v.  Gard- 
ner, 112  Cal.  506,  44  Pac.  806);  but  In  such  a 
case  It  would  be  Incumbent  upon  the  party 
seeking  the  review  to  clearly  present  to  that 
tribunal  the  questions  of  law  which  he 
claims  to  have  been  misconstrued  or  errone- 
ously applied,  and  show  that  they  had  been 
presented  upon  the  appeal  to  the  council. 
The  record  in  the  present  case  does  not  show 
whether  any  evidence  was  presented  to  the 
council  by  the  defendant  in  support  of  his 
appeal,  or  the  grounds  upon  which  it  was 
overruled,  and  it  cannot  be  assumed  that  the 
council  made  an  erroneous  decision  upon 
tlie  evidence  which  he  did  present.  If  he 
failed  or  omitted  to  present  to  that  body  the 
evidence  which  he  afterwards  presented  to 
the  superior  court  upon  the  trial  herein,  he 
is  In  the  same  position  as  any  litigant  who 
has  rested  his  case  upon  insufficient  evidence. 
If  the  sbitute  docs  not  authorize  a  new  trial 
or  a  re-examination  of  such  evidence,  he 
must  abide  the  decision  of  that  tribunal. 
The  suggestion  on  behalf  of  the  respondent 


tliat  the  question  presented  to  the  council, 
and  detennlned  by  it.  was  whether  the  offi- 
cial grade  of  the  sti-eet  was  lixed  by  Ordi- 
nance No.  40j  or  by  Ordinance  No.  5^,  and 
that  therefore  the  question  determined  by 
them  was  a  question  of  law.  Is  not  sustained 
by  the  record.  Neither  In  the  pleadings  nor 
evidence  nor  findings  docs  it  appear  that  this 
question  was  at  any  time  presented  to  the 
council,  or  that  upon  the  hearing  of  the  ap- 
peal Its  attention  was  called  to  either  of  the 
ordinances.  The  respondent  has  cited  War- 
ren V.  Rlddell,  106  Cal.  352,  39  Pac.  781,  and 
Dlggins  V.  Hartshome,  108  Cal.  162,  41  Pac. 
283,  In  which  there  are  certain  expressions 
to  the  effect  that,  unless  the  appeal  is  first 
taken  to  the  council,  the  objection  to  the  pro- 
ceedings cannot  be  made  In  a  suit  upon  tlie 
assessment,  and  contends  that  under  these 
decisions  he  can,  after  having  taken  the  ap- 
peal, again  make  the  objection  In  the  action 
upon  the  assessment  It  is  a  sufficient  an- 
swer to  this  contention  to  say  that  this  ques- 
tion did  not  arise  in  either  of  these  cases, 
and  was  not  decided  by  the  court,  and  that, 
although  language  there  used  may  lend  some 
color  to  his  claim.  It  cannot  be  Invoked  for 
the  purpose  of  overruling  the  plain  terms 
of  the  statute. 

The  Judgment  Is  reversed,  and  the  superior 
conrt  Is  directed  to  enter  Judgment  on  the 
findings  for  the  plaintiff,  as  prayed  for  In  bis 
complaint. 


We  concur:    GAROUTTE.  J.;  VAN  DYKE, 


J. 


HOOKER  T.  BURR  et  al.     (U  A.  1.028.)' 
(Supreme  Court  of  California.    Nov.  21,  1902.) 

MORTOAOBS— REDEMPTION— PATUBNT— 
8UFFICIKNCT. 

1.  Where  a  party  who  delivered  a  check  to 
a  sheriff,  as  agent  of  the  purchaser  for  the  re- 
demption of  property  sold  under  fororlosore, 
declared  that  he  was  the  agent  of  a  person  en- 
titled to  redeem,  and  the  check  was  accepted 
by  the  sheriff  on  behalf  of  such  person,  a  con- 
tention that  there  was  no  redemption,  because 
the  check  was  the  check  of  the  agent,  and  not  of 
the  person  entitled  to  redeem,  is  without  merit 

2.  The  fact  that  the  check  was  not  made 
payable  in  gold  coin  did  not  render  the  givinj 
of  it  ineffectual  for  the  redemption  of  the  prop- 
erty, though  the  judgment  called  for  satisfac- 
tion in  gold  coin,  where  the  check  was  paid  in 
gold  coin. 

3.  Where  a  redemptioner  of  property  sold 
under  foreclosure  delivered  to  the  sheriff,  at 
his  request,  a  check  for  the  amount,  instead  of 
gold  coin,  which  check  was,  in  seasonable  time, 
paid  in  gold  coin,  a  contention  that  the  tender 
and  acceptance  of  the  check  constituted  no  pay- 
ment, as  the  judgment  called  for  payment  io 
Kold  coin,  cannot  he  sustained;  the  payment 
by  check  being  a  common  commercial  transac- 
tion. 

4.  Though  at  the  time  of  the  making  of  t 
mortgage  the  amount  required  for  the  redemp- 
tion of  the  property  in  case  of  a  sale  under 
foreclosure   was  the  amount   of  the  purchase 

%  t.  See  Execution,  vol.  21,  Cent.  Dlf.  H  K>,  KU 
Uortsagei,  vol.  35,  Cent.  Dis.  (  1803. 
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money,  and  2  per  cent  per  mouth  to  the  time 
of  the  redemption,  as  provided  by  Code  Cir. 
Proc.  {  702,  a  payment  of  the  amount  of  the 
purchase,  and  1  per  cent,  per  month  to  the 
time  of  the  redemption,  as  provided  by  the 
amendment  of  section  702  by  the  Laws  of 
1897.  is  a  sufficient  payment  for  the  redemp- 
tion of  the  property  sold  under  foreclosure  aft- 
er the  adoption  of  the  amendment. 

Department  2.  Appeal  from  superior  court, 
liOS  Angeles  county;   M.  T.  Allen,  Judge. 

Action  by  John  D.  Hooker  against  John 
Burr  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  S.  Chapman,  for  appellant  B.  0.  Bower 
and  Anderson  ft  Anderson,  for  respondents,  i 

I 
ECETNSHAW,  J.  Plaintiff,  Hooker,  was  the  | 
purchaser  at  foreclosure  sale  of  land  which 
had  t>een  mortgaged  by  the  Splicers.  De- 
fendant Rhodes,  by  assignment,  bad  become 
the  owner  of  a  Judgment  which  one  Nicholls 
had  recovered  against  Anna  T.  Spencer,  in 
whom  the  legal  title  to  the  mortgaged  prop- 
erty stood.  Nicholls'  Judgment  was  docketed 
in  October,  1897.  The  mortgaged  property  i 
was  sold  upon  the  13th  of  June,  1898. 
Rhodes,  as  substituted  Judgment  creditor  un- 
der the  Nicholls  Judgment,  claimed  his  rights 
as  redemptioner,  and,  by  payment  to  the 
sheriff,  effected  a  redemption  of  the  mort- 
gaged property  in  due  time,  receiving  the 
sherifTs  deed  therefor.  Thereafter  Hooker 
commenced  this  action,  making  defendants 
Rhodes  and  the  two  sheriffs  of  Los  Angeles 
county,— the  one,  with  whom  Rhodes'  re-  ; 
demptlon  had  been  effected;  the  other,  by 
whom  the  deed  had  been  executed.  The 
facts  are  not  in  serious  dispute.  The  con- 
troversies between  the  parties  turn,  rather, 
upon  the  legal  consequences  and  effects  of 
their  admitted  acts  and  transactions.  Plain- 
tiff, for  relief,  asked  the  cancellation  of  the 
deed  made  to  Rhodes,  that  Rhodes  be  re- 
strained from  Interfering  with  or  disposing 
of  the  property,  and  that  the  sheriff  be  com- 
pelled to  make  proper  conveyance  to  him. 
The  court  found  that  the  mortgagor,  Spencer, 
at  the  time  of  the  docketing  of  the  Nicholls 
Judgment,  retained  and  had  an  Interest  In 
the  property,  and  that  Rhodes  was  a  redemp- 
tioner, and  bad  duly  redeemed,  and  gave 
Judgment  in  accordance  with  these  findings. 
Appellant's  contention  Is  that  the  Nicholls 
Judgment  never  became  a  lien  upon  the  prop- 
erty, because  upon  the  10th  of  June,  1897, 
Mrs.  Spencer  had  conveyed  all  her  right, 
title,  and  interest  in  and  to  the  property  to 
Orange  E.  Dickey.  Orange  B.  Dickey  upon 
the  same  day  conveyed  the  property  to 
Charles  J.  Shepherd.  It  Is  contended  by 
aprollant  that  these  deeds  were  absolute  and 
stripi»ed  Mrs.  Spencer  of  the  last  vestige  of 
title  to  the  property  in  controversy.  The 
conrt,  however,  found  that  at  the  date  of 
the  execution  of  the  deeds,  and  thereafter, 
Mrs.  Spencer  was  Indebted  to  Charles  J. 
Shepherd  In  the  sum  of  alfout  $2,500,  and  that 
the  deed  to  Dickey,  proved  to  have  been  with- 


out consideration,  excepting  such  as  flowed  to 
bis  grantee,  Shepherd,  and  the  deed  from 
Dickey  to  Shepherd,  were  executed  for  the 
purpose  of,  and  Intended  as,  security  to 
Charles  J.  Shepherd  for  the  debt  which  Anna 
Spencer  then  owed  him,  and  for  future  ad- 
vances contemplated  to  be  made  to  her  and 
for  her  account,  and  that  these  deeds  did  not 
devest  Anna  Siwneer  of  her  title  to  the  prop- 
erty. This  finding,  we  think,  is  abundantly 
supported  by  the  evidence.  Mrs.  Spencer 
had  become  involved;  she  owed  Shepherd; 
she  experienced  great  dlflScnlty,  by  reason  of 
lawsuits.  In  retaining  the  property  which  she 
then  owned;  she  was  In  debt  and  in  litigation; 
and  finally,  through  her  attorney,  as  he  tes- 
tified, "the  scheme  was  concocted"  and  car- 
ried Into  effect  by  which  the  deeds  In  question 
were  made.  Her  attorney  thus  testified: 
"The  purpose  of  making  the  deed  was  that 
the  property  should  be  put  in  the  name  of  Mr. 
Shepherd  for  the  purpose  of  taking  it  and 
securing  all  the  moneys  that  he  had  advanced, 
and,  if  it  became  necessary  for  him  to  mort- 
gage it  to  do  so,  and  that  there  should  be  no 
agreement  back  of  it  that  anybody  could  dig 
up,  and— for  the  puriwse  of  interferhig— 
We  had  been  handicapped  in  every  way  wher- 
ever we  had  gone  to  arrange  for  money.  We 
had  been  told  Inside  of  twenty-four  hours 
that  somebody  had  been  there  making  dire 
threats  about  what  they  were  going  to  do 
with  reference  to  rlpphig  up  any  arrangements 
that  we  had  made,  I)ecau8e  of  the  fact  that 
Mrs.  Spencer  was  involved."  The  alterna- 
tive conclusion  Is  forced,  therefore,  from  this 
and  other  like  evidence,  that  the  deed  was  ab- 
Bolntely  void,  as  being  in  fraud  of  the  cred- 
itors, or  else  that  it  was  a  legitimate  trans- 
action by  way  of  mortgage  to  secure  Shepherd 
hi  his  pre-existing  debt,  and  in  such  other 
advances  as  he  might  make  in  the  preserva- 
tion of  Mrs.  Spencer's  property.  The  court 
adopted  the  latter  view,  and,  without  elabo- 
rating upon  the  additional  evidence  in  sup- 
port of  it,  it  Is  sufficient  to  say  that  the  find- 
ing is  fully  sustained. 

The  effect  of  this  finding  Is  to  establish 
Rhodes'  position  as  a  recognized  redemption- 
er, and  the  remaining  questions  touch  the  mat- 
ter of  his  redemption.  The  pertinent  facts 
are  the  following:  About  the  12th  day  of  De- 
cember, 1898,  Rhodes  called  up  Hooker  on 
the  telephone,  and  told  him  that  he  intended 
to  redeem  the  Broadway  property  bought  by 
him,  and  made  an  engagement  to  meet  Iilm 
at  his  place  of  business  that  day  at  2  o'clock 
in  the  afternoon.  Rhodes  went  to  Hooker's 
place,  and  Hooker  failed  to  meet  his  engage- 
ment. That  evening,  about  6  o'clock,  Rhodes, 
accompanied  by  Mr.  Anderson,  drove  to  Hook- 
er's residence,  carried  with  him  the  notice 
required  by  law  to  make  the  redemption,  and 
also  carried  $10,500  in  gold  coin  to  pay  Hook- 
er the  necessary  amount  to  effect  the  redemp- 
tion. The  servant  who  answered  the  bell  said 
that  Mr.  Hooker  was  in.  Mr.  Rhodes  and 
Mr.  Anderson  requested  her  to  tell  Mr.  Hook- 
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«r  that  they  wished  to  see  him.  Upon  her 
return  she  said  that  Mr.  Hooker  was  not  In. 
They  placed  the  money  that  night  In  a  draw- 
er of  the  First  National  Bank  for  safe-keep- 
ing, but  did  not  make  a  deposit  of  It  The 
next  morning  Clark  and  Rhodes  went  to  the 
sherlfTs  office;  saw  the  sheriff;  told  him  that 
Rhodes  was  going  to  make  a  redemption; 
stated  that  Rhodes  had  the  gold  coin  on  band 
with  which  to  make  the  payment,  and  they 
would  bring  up  the  gold  coin  from  the  bank 
for  that  purpose.  The  sheriff  responded  that 
he  would  rather  have  a  certified  check  than 
the  money,  and  to  bring  np  a  certified  check. 
The  $10,500  In  gold  was  then  placed  In  the 
Fl!-st  National  Bank,  and  Mr.  Clark  took  out 
his  certified  check  for  $10,070,  and  delivered 
it  to  the  sheriff  for  Rhodes,  In  redemption  pay- 
ment The  sheriff  accepted  the  check,  and 
upon  the  same  day  notified  Mr.  Hooker  that 
he  bad  his  money  upon  the  redemption  of  the 
property.  Hooker  declined  to  accept  the  mon- 
«y  from  the  sheriff.  The  sheriff,  in  fact  had 
not  cashed  the  check;  nor  did  he  cash  It  un- 
til some  11  months  later,  after  this  suit  was 
commenced.  The  check  was  then  actually 
cashed,  and  the  money  upon  it  received  In 
gold  coin.  The  check  could  have  been  cashed 
for  gold  coin  upon  any  banking  day  prior 
thereto.  Mr.  Hooker  did  not  know  that  the 
redemption  had  been  effected  by  check  until 
After  the  commencement  of  bis  action,  when 
his  pleading  was  amended  to  cover  this  point 
He  did,  however,  believe  that  the  money  had 
been  paid,  and  had,  as  has  been  stated,  re- 
fused to  accept  It  At  the  time  this  mort- 
gage Was  executed,  to  make  redemption  it 
was  necessai-y  to  pay  the  amount  of  the  pur- 
chase money,  with  2  per  cent  per  month  up 
to  the  time  of  redemption.  In  1887,  the  Code 
provision  was  changed,  and  it  now  requh-es 
from  the  redemptioner  the  purchase  money, 
with  1  per  cent  per  month  from  the  date  of 
the  Bal&  Code  Civ.  Proc  {  702.  It  Is  admit- 
ted that  the  amount  actually  paid,  $10,070, 
was  the  amount  of  the  purchase  money,  with 
1  per  cent  per  month  added.  Upon  these 
facts,  various  propositions  are  advanced  and 
argued. 

1.  That  the  check  was  the  check  of  Clark, 
and  that  Clark  was  admittedly  not  a  redemp- 
tioner, and  that  therefore  there  was  no  re- 
demption. But  Clark,  it  affirmatively  appears, 
was  acting  as  the  agent  of  Rhodes,  and  had 
declared  himself  to  be  so  acting;  and,  when 
the  sheriff  accepted  the  check,  be  accepted  it 
on  behalf  of  Rhodes,  and  for  the  purpose  of 
effecting  the  Rhodes  redemption.  If,  under 
all  the  ch-cumstances  of  the  case,  which  are 
to  be  considered  hereinafter,  the  reception 
of  this  check  amounted  to  payment  in  prop- 
er amount  and  of  proper  money,  appellant 
may  not  here  be  heard  to  complain  that  the 
check  was  not  actually  the  check  of  Rhodes. 

2.  The  same  may  be  said  of  the  further  ob- 
jection that  the  judgment  called  for  satisfac- 
tion In  gold  coin  of  the  United  States,  and 
that  the  check  was  not,  in  terms,  made  pay- 


able in  gold  coin.  But  the  check  In  fact  was 
paid  with  gold  coin,  and,  if  In  other  respects 
the  transaction  was  regular,  appellant  has 
received  precisely  what  the  law  entitled  him 
to  receive,  and  has  not  been  Injured. 

3.  It  Is  said  that  the  tender  and  acceptance 
of  the  check  constituted  no  payment  what- 
soever. Herein  reliance  Is  placed  upon  the 
case  of  People  v.  Hays,  4  Cal.  127,  where  re- 
demption was  effected  by  the  mayor  of  San 
Francisco,  acttaig  on  behalf  of  the  city,  by  giv- 
ing to  the  sheriff  his  personal,  certified  check. 
The  check  was  received,  and  the  next  day 
was  cashed.  Upon  this  It  was  said:  "Such 
pretended  payment  was  made  by  delivering 
private  checks  of  such  individuals  to  the 
sheriff.  This  was  no  i>ayment  under  our 
laws.  The  constitution  forbids  it  This  Is 
emphatically  a  hard-money  state."  But  Peo- 
ple V.  Hays  was  decided  by  a  divided  court, 
and  since  then  has  been  distinctly  overruled 
upon  other  matters,  and  upon  this  particular 
question  has  never  been  followed.  The  lata 
docti-ine  and  rule  of  decisions  In  cases  such  as 
this,  as  will  be  seen  from  the  authorities  here- 
inafter cited,  is  exactly  the  opposite.  The 
sheriff  Is  made  the  agent  of  the  purchaser  for 
the  purpose  of  i-ecelvlng  payment  It  is  true 
that  his  agency  Is  a  limited  agency,  and  that 
bis  act  does  not  bind  the  purchaser  upon  any 
matters  outside  of  the  payment  and  only  up- 
on those  when,  in  compliance  with  the  law, 
payment  in  money  sufficient  in  amount  and 
kind  has  been  made.  In  general  mercantile 
and  commercial  transactions  a  check,  after 
all.  Is  but  a  convenient  form  of  transferring 
money,  and  operates  either  as  payment  abso- 
lute or  payment  conditional,  as  the  parties 
themselves  Intend.  Society  v.  Burnett  10* 
Oal.  514,  39  Pac.  922;  Comptoir  D'Escompte 
de  Paris  v.  Dresbach,  78  Cal.  15,  20  Pac.  28. 
But  In  all  such  transactions,  where  a  check 
is  received  as  conditional  payment  the  pay- 
ment becomes  absolute,  and  relates  to  the  date 
of  the  delivery  of  the  check,  when  Its  recipient 
actually  cashes  It  There  is,  of  course,  a 
broad  distinction  between  tendo*  and  absolute 
pr  conditional  payment  The  redemptioner 
might  tender  anything  he  chose  by  way  of 
payment  to  the  purchaser,  and  the  purchase 
might  accept  the  money  or  article  tendered, 
or  the  purchaser  might  waive  any  and  every 
objection  to  the  tender,— Its  time,  amount  na- 
ttu-e;  and  if  he  did  so,  the  tender,  however  In- 
adequate In  fact  would  thus  become  suffi- 
cient In  law.  Upon  the  other  hand,  the  pa^ 
chaser  might  reject  a  tendered  check,  sim- 
ple or  certified,  and  his  rejection  would  be 
valid,  because  a  tender  made  by  check  Is  not 
legal,  and  cannot  therefore,  be  enforced.  The 
position  of  the  sheriff,  acting  under  his  limit- 
ed agency,  is,  hoicever,  markedly  different 
He  is  the  agent  merely  for  the  purpose  of  re- 
ceiving payment  and  tliat  payment  to  bind 
his  principal,  must  be  made  In  the  amount  and 
kind  of  money  to  which  the  principal  is  en- 
titled.    He,  too,  of  course,  could  refuse  the 

tender  of  a  check:  but  if,  in  a^^KMUhAde  tnuia- 
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action,  be  accepts  a  check  as  conditional  pay- 
ment, and  that  check  Is  regularly  pnid,  bis 
principal  has  suffered  no  detriment,  and  the 
transaction,  under  modern  business  methods, 
bas  come  to  be  regarded  as  perfectly  legiti- 
mate, and  quite  within  the  scope  of  the 
agent's  authority. ,  Thus,  In  Jessup  v.  Carey, 
61  Ind.  684,  Walton  gave  his  check  for  the 
amount  of  redemption  to  tbe  clerk,  wbo  was 
authorized  by  statute  to  receive  money  upon 
redemption.  Tbe  clerk  deposited  the  check, 
and  tbe  contention  was  made  there,  as  here, 
that  tbe  check  was  not  payment,  and  that 
there  bad  been  no  redemption.  But  tbe  court 
said:  "It  was  not  an  improper  nor  an  Illegal 
mode  of  payment,  If  the  appellant,  Walton, 
gave  his  check  on  a  bank  in  this  state  for 
the  amount  of  tbe  redemption  money  to  the 
clerk  of  tbe  court,  wbo  was  willing  to  receive 
the  check  as  so  much  money.  If  the  appel- 
lant, Walton,  bad  tbe  money  to  bis  credit  In 
bank,  subject  to  bis  check,  and  tbe  clerk  of 
tbe  court  was  willing  to,  and  did,  receive  his 
check  as  so  much  money,  the  transaction  was 
fully  sanctioned  by  the  ordinary  usages  of 
business,  and  was  certainly  not  an  illegal  pay- 
ment. If  It  culminated  In  tbe  actual  payment 
of  tbe  amount  of  the  check  upon  presentation 
therefor."  In  Webb  v.  Watson,  18  Iowa,  637, 
the  fact  that  tbe  mere  presentation  of  tbe 
check  does  not  constitute  absolute  payment, 
but  Is  conditional  merely,  becoming  absolute 
upon  tbe  cashing  of  tbe  check.  Is  pointed  out, 
and  It  is  added:  "And  If,  In  good  faith,  the 
defendant  pays  and  tbe  clerk  receives  tbe  or- 
dinary banker's  check,  and  especially  of  a 
banker  resident  In  tbe  place  where  the  busi- 
ness Is  transacted,  upon  which  be  realizes  tbe 
money  when  demanded,  though  after  tbe  ex- 
piration of  the  time,  baring  tbe  same  ready 
to  pay  to  the  holder  of  tbe  certificate  prompt- 
ly and  without  trouble  to  him,  It  seems  to  us 
that  It  would  not  be  difficult,  upon  principle, 
to  uphold  the  redemption,  and  to  bold  that 
the  creditor  or  purchaser  was  bound  to  take 
the  money  and  surrender  bis  claim  to  tbe 
land."  In  Carter  v.  Lewis,  27  Mich.  241,  tbe 
syllabus  accurately  states  the  opinion  and  de- 
cision of  tbe  court  in  the  following  language: 
"While  the  register  of  deeds  has  no  authority 
under  the  statute  to  receive  anything  but 
money  In  redemption  of  a  foreclosed  mort- 
page,  yet  when  one  desiring  to  redeem  goes  to 
the  register,  prepared  to  pay  the  money,  and 
offers  to  pay  it,  and  the  register,  knowing  tbe 
amount,  but  being  too  busy  to  count  tbe  mon- 
ey, requests  him  to  place  the  money  In  a  bank 
and  give  a  check  for  tbe  amount,  and  be  does 
so,  and  the  register,  after  tbe  expiration  of  the 
time  for  redemption,  receives  for  the  check  a 
certificate  of  deiwslt  In  his  own  name  for 
the  amount.  It  cannot  be  said  that  this  Is  not 
such  a  payment  of  tbe  money  to  the  register 
as  operates,  under  the  statute,  to  redeem  the 
mortgage."  And  so,  likewise,  tbe  Unlte<l 
States  circuit  court,  in  Buford  v.  Henzler,  8 
Blss.  177,  Fed.  Cas.  Xo.  2,114,  held,  under 
s!lmllar  facts,  that  If  the  amount  necessary 


]  to  redeem  from  a  sheriff's  aale  is  paid  to  tbe 
!  proper  officer,  in  a  bank  draft,  which  is  ac- 
1  cepted  by  the  officer,  but  not  actually  collected 
!  until  after  the  expiration  of  the  time  for  re- 
demption, tbe  redemption  Is  nevertheless  com- 

•  plete.    It  is  not  essential  that  tbe  payment  be 
;  made  in  money,  unless  so  required  by  tbe 

officer.     In  tbe  case  at  bar  It  was  wholly 
for  the  convenience  and  at  the  request  of  the 
.  sheriff  that  the  certified  check  was  substitut- 
ed for  the  gold  coin  which  was  offered  to  be 
I  paid,  and  In  seasonable  time  the  check  was 
cashed  in  gold  coin,  and  tbe  actual  money 
'  taken  Into  the  custody  of  the  sheriff.    Tbe  re- 
!  demptlon.  In  this  respect,  was  certainly  suffl- 
;  cient. 

:      4.  It  Is  next  contended  that  the  redemption 
I  was  Insufficient  for  tbe  amount;  that  tbe  law, 
at  the  time  of  tbe  making  of  the  mortgage, 
]  entered  Into  and  became  a  part  of  tbe  con- 
;  tract;  that  by  that  law  tbe  redemptloner  was 
required  to  pay  2  per  cent  per  month  In  addl- 
I  tlon  to  the  purchase  money,  while  it  Is  an  ad- 
{  mitted  fact  In  this  case  that  but  1  per  cent. 
j  was  paid.    In  brief.  It  Is  contended  that  to 
-  permit  section  702  of  tbe  Code  of  Civil  Pro- 
:  ccdure,  as  amended  in  1807,  to  operate  upon 
the  contract.  Is  to  Impair  Its  obligation.    Here- 
in especial  reliance  Is  bad  upon  the  case  of 
'  Barnitz  v.  Beverly,  163  D.  S.  118,  16  Sup.  Ct. 
1042,  41  L.  Ed.  98,  which  is  said  to  be  con- 
'  elusive  upon  tbe  question.    In  the  earlier  case 
\  of  Insurance  Co.  v.  Cushman,  108  U.  S.  50,  2 
!  Sup.  ct.  236,  27  L.  Ed.  648,  that  same  august 
1  tribunal,  having  under  consideration  a  case 
j  Identical  In  principle  to  tbe  one  here  In  ques- 
I  tlon,  wherein  the  rights  of  tbe  purchaser  were 
;  Involved,  held  that  a  law  passed  subsequent 
'  to  tbe  mortgage,  and  reducing  the  Interest  to 
'  be  paid  to  a  purchaser  at  such  sale,  was  oper- 
1  atlve,  and  did  not  interfere  with  the  rights  of 
the  purchaser,  whose  contract  did  not  exist 
until  tbe  time  of  the  sale,  and  was  governed 

•  by  the  laws  in  force  at  such  time.  Much  nice 
reasoning  is  indulged  in  here  to  show  that  tbe 

1  principle  declared  In  the  Cushman  Case  has 
been  overuled  In  the  later  case  upon  which 
appellant  relies.  But  upon  that  question  tbe 
supreme  court  of  the  United  States  has  Itself 
spoken  in  Barnitz  v.  Beverly,  and  bas  said: 
"Tbe  case  of  Insurance  Co.  v.  Cushman,  108 
U.  S.  51,  2  Sup.  Ct.  236,  27  L.  Ed.  648,  does 
not  collide  with  tbe  previous  and  subsequent 
cases.  There  the  new  statute  did  not  lessen 
the  duty  of  tbe  mortgagor  to  pay  what  be  had 

I  contracted  to  pay.  nor  affect  the  time  of 
the  payment,  nor  affect  any  remedy  which  the 
mortgagee  had  by  existing  law  for  the  en- 
forcement of  his  contract.     •     •     •"     This 

•  determination   of  tbe  supreme  court  of  tbe 
'  United  States  upon  one  of  its  own  decisions 

is,  of  course,  absolutely  binding  upon  this 

court.    The  essential  distinction  seems  to  be 

■  tliat  if  the  party  complaining  of  the  opera- 

;  tlon  of  tbe  law  Is  himself  not  Injured  by  it— 

If  the  obligations  of  his  contract  are  not  im- 

!  paii-ed— be  cannot  be  heard  to  complain,  nor 

j  will  tbe  law  be  held,  as  to  bhn,  to  violate  any 
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of  bl8  rights.  It  may  be  added  that  since  the 
decision  hi  the  case  of  Redemption  Co.  v. 
Sedgwick,  15  Cal.  515.  where  this  question 
first  arose  in  this  state,  and  where  the  same 
conclusion  was  reached  and  expressed  as  by 
the  United  States  supreme  court  in  the  Oush- 
man  Case,  the  rule  in  this  state  has  always 
been  the  contrary  of  that  contended  for  by 
appellant 

This  concludes  a '  review  of  the  principal 
points  argued  upon  this  appeal.  Certain  er- 
rors of  the  trial  court  in  the  admission  and 
rejection  of  evidence  are  also  presented. 
They  have  t>een  examined,  but  we  do  not  find 
that  in  any  of  them  appellant  has  suffered  In- 
Jury. 

The  Judgment  and  order  appealed  from  are 
therefore  afilrmed. 

We  concur:  McFARLAND,  J.;  TEMPLE,  J. 


SAN  BERNARDINO  OODNTT  v.  SOUTH- 
ERN PA&  R.  CO.  et  aL    (I*  A.  1.062.)* 

<Sapreme  Conrt  of  California.    Nor.  20,  1002.) 

SCHOOL   DISTRICT— RAILROAD  PROPERTY— AC- 
TION TO  REXJOVER— SUIT  IN  NAME  OP 
COUNTY— PROPRIETY. 

1.  Const,  art.  13,  {  10,  provides  that  the 
roadbed,  rolling  stock,  etc.,  of  railroads  oper- 
ated in  more  than  one  countj,  shall  be  assess- 
ed by  the  state  board  of  equalization  "at  their 
actnal  value,  and  the  same  apportioned  to  the 
couuties,  cities,  districts,  etc.,  in  which  the 
railroads  are  located,  in  proportion  to  the 
milesKe  therelu.  Pol.  Code,  S  3670,  provides 
that  the  comptroller  may  sue  to  recover  taxes 
assessed  against  railroad  property,  after  they 
become  deliniineut.  due  to  the  state  and  all 
the  counties.  Section  3671  provides  that  all 
taxes  upon  school  or  local  districts  shall  be  col- 
lected in  the  same  manner  as  county  taxes. 
An  act  of  1880,  adopted  prior  to  the  adoption 
of  these  sections  of  the  Political  Code,  after 
prescribing  a  form  of  complaint  for  deliuquent 
taxes  containing  two  causes  of  action, — one  for 
state  and  one  for  county  taxes,— provides  that 
any  connty  or  city  and  county  where  such  taxes 
are  delinquent  may  sue  in  its  own  name  for 
the  recovery  thereof,  whether  for  couuty  or 
city  and  couuty  and  state  purposes,  or  either 
of  them.  Pol.  Code,  g  1575,  makes  a  school 
district  a  public  corporation,  which  may  sue 
and  be  sued  in  its  own  name.  Beld,  that  not- 
withstnndlug  Pol.  Code,  §  3671,  and  the  act 
of  1880,  a  county  cannot  maintain  suit  in  its 
own  name  to  recover  school  district  bond  taxes 
levied  against  the  property  of  a  railroad  oper- 
ated in  more  counties  than  one. 

Department  2.  Appeal  from  superior  court. 
San  Bernardino  county.  John  L.  Campbell, 
Judge. 

Action  by  the  county  of  San  Bernardino 
against  the  Southern  Pacific  Railroad  Com- 
pany and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

C.  N.  Sterry  and  Henry  J.  Stevens,  for  ap- 
pellants.  F.  B.  Daley,  Dunne  &  McPlke,  and 
J.  W.  Curtis,  for  respondent 

TEMPLE,  J.  This  action  was  brought  bi 
the  name  of  the  connty  to  recover  school- 
dJstrlct  taxes  levied  to  pay  interest  and  in- 
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stallments,  due  upon  Bchool-dlstrlct  bonds  of 
the  Needles  school  district  The  complaint 
contains  several  distinct  causes  '  of  action, 
each  for  taxes  levied  for  the  same  purpose, 
but  hi  different  years. 

The  first  point  made  by  appellants  is  that 
the  county  has  not  the  legal  capacity  or  the 
right  to  sue  to  recover  these  taxes  for  the 
school  district  The  property  upon  which  it 
is  sought  to  collect  the  tax  is  a  portion  of  a 
railroad  operated  In  more  counties  than  one. 
As  to  such  property,  the  constitution  pro- 
vides (section  10  of  article  13),  "The  fran- 
chise, roadway,  roadbed,  rails  and  rolling 
stock  of  all  railroads  operated  In  more  ttian 
one  county  In  this  state  shall  be  assessed  by 
the  state  board  of  equalization  at  their  ac^ 
tuai  value,  and  the  same  shall  be  apportion- 
ed to  the  counties,  cities  and  counties,  cities, 
towns,  townships  and  districts  in  which  such 
railroads  are  located,  in  proportion  to  the 
number  of  miles  of  railway  laid  in  such  coun- 
ties, cltiea  and  counties,  cities,  towns,  town- 
ships and  districts."  In  People  v.  Railroad 
Co.,  105  Cal.  576,  38  Pac.  906,  it  Is  said,  hi 
considering  the  assessments  made  by  the 
state  board  of  equalization:  "It  Is  the  'value' 
of  the  property  after  it  has  been  assessed 
that  Is  to  be  apportioned  to  the  several  coun- 
ties. There  is  no  apportionment  to  the  coun- 
I  ties  of  the  property  Itself,  or  of  any  partlcu- 
I  lar  part  of  that  property.  *  •  •  Only  the 
apportioned  part  of  the  assessed  value  is  en- 
I  tered  upon  the  books  of  the  county  auditor 
I  as  the  basis  of  the  taxes  to  be  levied  within 
the  county,  the  amount  upon  -^hich  the  per- 
centage of  tax  is  to  be  computed,  and  from 
which  is  to  be  derived  the  amount  of  taxes 
to  be  paid  by  the  railroad." 

It  is  further  said  that  the  constitution  it- 
self, by  the  peculiar  mann^  of  assessment 
of  this  class  of  property,  has  made  the  laws 
providing  for  the  collection  of  other  taxes 
Inapplicable  to  the  collection  of  taxes  upon 
this  class  of  property,  and  from  this  class  of 
taxpayers.  The  laws  for  the  collection  of  de- 
linquent taxes  upon  real  estate  generally,  as 
contained  in  the  Codes,  provide  a  system  for 
advertising  and  for  the  sale  of  the  property, 
which  is  mandatory,  with  one  express  ex- 
ception, in  which  the  state  controller  may  or- 
der suit  to  be  brought  As  to  railroad  prop- 
vides  that  the  controller  may  sue  to  recovw 
such  taxes,  after  th^  become  delinquent 
due  to  the  state  and  all  the  counties.  In  sec- 
tion 3071  of  the  Political  Code,  it  is  provided, 
"All  taxes  upon  township,  road,  school  or 
local  districts  shall  be  collected  in  the  same 
manner  as  county  taxes."  In  1880  an  act 
was  passed  entitled  "An  act  prescribing  the 
form  of  complaint  in  actions  to  recover  de- 
linquent taxes,  and  to  authorize  the  bringing 
of  suits  therefor."  St  1880.  p.  136.  The 
form  of  complaint  contains  two  causes  of 
action,— one  for  state  and  one  county  taxes,— 
and  it  then  contains  the  following:  "And 
It  is  further  provided  that  any  connty,  or  city 

and  county,  where  snch  taxes  are.  delinquent, 
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may  sue  In  Its  own  name  tot  the  recoTery 
of  delinquent  taxes,  whether  the  same  be  for 
county,  or  city  and  county,  and  state  pur- 
poses, or  taxes,  or  either  of  them."  The 
Ithrase  "or  taxes"  Is  evidently  wholly  Irrele- 
Tsnt  and  meaningless.  This  statute  certainly 
glTes  no  authority  to  the  county  to  bring  an 
action  In  Its  own  name  to  recover  taxes  due 
to  a  school  district  It  Is  altogether  Inconsis- 
tent with  the  Code  provisions  for  the  collec- 
tion of  taxes,  whether  those  assessed  by  the 
local  authorities,  or  those  assessed  by  the 
state  board  of  equalization.  The  sections  of 
the  Political  Code  In  regard  to  the  collectloD 
of  railroad  taxes  were  adopted  after  the  pas- 
sage of  that  acC  For  that  reason,  as  well 
as  other  reasons.  It  can  have  no  application 
to  that  class  of  taxes.  It  did  not  authorize 
counties  to  collect  by  suit  taxes  upon  that 
class  of  property.  The  only  other  authority 
claimed  is  derived  from  that  portion  of  sec- 
tion 8871  of  the  Political  Code,  copied  above. 
ItuA  certainly  does  not  authorize  a  suit  In 
the  name  of  the  county,  and  would  not  even 
If  the  county  could,  under  the  act  of  1880, 
bring  suit  for  taxes  of  that  character.  •  To 
say  that  such  taxes  shall  be  collected  In  the 
same  manner  as  county  taxes  are  to  be  col- 
lected is  not  the  equivalent  of  a  permission 
to  sue  toe  them  in  the  name  of  the  county, 
and.  If  It  WNe,  the  county  does  not  and  can- 
not collect  such  taxes  by  suit  In  Its  own 
name.  They  are  collected  for  the  coimty 
by  the  controller.  A  school  district  is  a  pub- 
lic corporation  which  may  sue  and  be  sued 
in  Its  own  name.  Section  1576,  Pol.  Code. 
If,  therefore^  It  could  be  said  that  the  act  of 
1880  is  applicable  at  all  to  taxes  of  this  con- 
stitutional class,  and  further  that,  through 
section  3671,  it  is  extended  to  school  districts, 
still  It  would  not  authorize  the  county  to 
bring  this  snlt  The  school  district  would 
have  to  collect  Its  tax,  as  the  county  col- 
lects Its  tax  on  such  property,  or  by  suit  In 
Its  own  name.  Counsel  cite  San  Luis  Obispo 
Co.  V.  White,  91  CaL  432,  24  Pac.  864,  27 
Pac.  75G,  as  authority  for  their  contention. 
The  only  question  decided  in  that  case  was 
that  the  act  of  1880  authorized  the  county  to 
sne  for  county  taxes,  and  that  road-dlstrlct 
taxes  were  within  Its  provisions.  To  reach 
this  conclusion,  the  learned  commissioner  in- 
terpolated the  phrase  not  found  In  the  stat- 
ute, "collectible  In  the  county,"  but,  whether 
the  conclusion  was  right  or  wrong,  it  has  no 
bearing  on  this  case.  A  road  district  Is  not 
a  political  entity.  It  can  neither  sue  nor  b^ 
sued.  Its  alCairs  are  entirely  managed  by 
the  county  officials.  Its  taxes  are  levied, 
collected,  and  expended  by  the  county.  Its 
affairs  are  county  affairs.  It  is  not  so  with 
a  school  district 

One  of  the  important  questions  discussed 
by  counsel  Is  whether  the  railroad  taxes  can 
be  apportioned  to  local  districts  by  the 
boards  of  supervisors  of  the  various  counties. 
If  this  is  part  of  the  assessment,— that  is,  if 
It  is  assessorial,— the  legislature.  It  Is  con- 


tended, cannot  authorize  the  apportionment 
to  be  made  by  any  one  except  the  stat^ 
board  of  equalization.  Most  serious  conse- 
quences would  follow  if  this  point  were  sus- 
tahied,  and,  as  It  need  not  be  decided  now. 
we  shall  leave  It  for  further  consideration. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the  ac- 
tion. 


We    concur; 
SHAW,  J. 


McFARLAND,    J.;    HEN- 


In  re  LOVESN.     (a  F.  2,400.) 
(Supreme  Court  of  California.    Nov.  26,  1902.) 

INSANS   PBRSONB-RBSTORATION   TO    MENTAL 
CAPACITY— DIBCRBTION  OF  COORT. 

1.  The  panting  of  a  continuance  is  essen- 
tially within  the  discretion  of  the  court,  on  an 
applicatiou  to  be  restored  to  mental  capacity, 
and  is  not  abused  where  no  legal  showing  was 
made. 

2.  On  an  application,  nnder  Code  Civ.  Proc. 
S  1766,  to  have  determined  the  question  wlietb- 
er  one  declared  incompetent  had  been  restored 
to  mental  capacity,  the  daughter  of  the  incom- 
petent was  denied  permission  to  place  certain 
witnesses  on  the  stand.  Beld,  on  appeal  from 
an  order  finding  a  restoration  to  mental  capac- 
ity, that,  the  evidence  that  the  witnesses  would 
have  given  not  appearing,  it  would  not  be  pre- 
sumea  they  wonld  have  given  evidence  opposed 
to  the  order. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county;   B.  W.  Wilson,  Judge. 

In  the  matter  of  the  guardianship  of  S.  S. 
Lovem,  an  Incompetent  Appeal  from  an  or- 
der finding  a  restoration  of  mental  capacity. 
Affirmed. 

Frank  McOowan,  for  appellant  J.  H.  G. 
Weaver,  S.  M.  Bucic,  and  Wm.  Kehoe,  for 
respondents. 

OAROUTTB,  J.  This  appeal  Is  taken  from 
an  order  restoring  one  Lovern  to  mental  ca- 
pacity, under  the  provisions  of  section  1766 
of  the  Code  of  Civil  Procedure.  At  the  time 
set  for  the  hearing  of  the  matter,  a  daughter 
of  the  Incapacitated,  Lovern,  appeared  by  at- 
torney, and  asked  for  a  continuance  in  order 
that  thereafter  she  might  oppose  the  applica- 
tion. Her  motion  for  a  continuance  was  re- 
fused, and  this  appeal  upon  her  part  is  large- 
ly based  upon  that  order  of  refusal.  In  all 
cases  the  action  of  the  trial  court  In  granting 
or  refusing  a  continuance  is  more  or  less  a 
matter  of  discretion.  But  It  is  essentially  a 
matter  of  discretion  hi  a  case  of  the  charac- 
ter here  presented.  In  this  case  at  the  time 
set  for  the  trial,  the  daughter  appeared  by 
attorney  and  made  her  application,  wholly 
unsupported  by  any  legal  showing.  Certainly 
no  claim  of  error  can  be  predicated  upon  an 
order  denying  her  motion  nnder  these  cir- 
cumstances. 

The  attorney  for  the  daughter  asked  during 
the  progress  of  the  trial  to  place  certain  wit- 
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nesses  upon  the  stand,  naming  them.  Thte 
application  wrs  denied.  There  Is  no  showing 
as  to  the  character  of  the  evidence  these  wit- 
nesses woald  hare  given,  If  sworn  to  testl'fy; 
and,  even  conceding  the  attorney's  right  to 
offer  evidence  at  the  hearing,  It  will  not  be 
assumed  by  this  court,  for  the  purpose  of 
overthrowing  the  order  made,  that  those  wit- 
nesses would  have  given  evidence  In  opposi- 
tion to  that  order. 

For  the  foregoing  reasons,  the  order  is  af- 
firmed. 

We  concur:  HARRISON,!.;  VA2JDTKE,J. 


DALY  et  at  v.  RUDDEIXu     (U  A.  968, 

1,022.)* 

(Supreme  Court  of  California.    Nov.  21,  1902.) 

IRRIGATION— INJTJRIES  TO  WATER  PIPES- 
JOINDER  OF  PLAINTIFFS  —  CONTRACT  TO 
PIPE  WATER— BREACH-WAIVKR-JUDaMENT 
APPORTIONING  RIGHTS  —  CERTAINTY  —  AM- 
BIOUITT  OF  CONTRACT— PAROL  EVIDENCE- 
AMENDMENT  OF  PLEADING— WANT  OF  NO- 
TICE. 

1.  Code  CIt.  Ptoc.  5  378,  provides  that  all 
persons  having  an  Interest  in  the  subject  of 
the  action  and  In  obtaining  the  relief  demand- 
ed may  be  joined  as  plaintiffs.  Plaintiff  and 
defendant,  being  the  owners  of  a  certain  water 
right,  contracted  with  S.  to  pipe  the  water  in 
consideration  of  a  third  Interest  therein.  De- 
fendant afterwards,  under  a  claim  that  S.  had 
violated  his  contract,  tore  up  a  portion  of  the 
pipe  conveying  water  to  S.,  and  afterwards  tore 
up  a  portion  of  the  pipe  conveying  water  to 
plaintiff.  Held,  that  8.  was  properly  joined  as 
a  coplointlff. 

2.  Where,  in  an  action  to  compel  a  convey- 
ance of  plaintiff's  respective  water  rights,  and 
to  enjoin  further  interference  therewith,  no 
substantial  right  of  a  defendant  has  been  in- 
vaded by  a  misjoinder  of  parties  plaintiff,  a 
judgment  after  trial  on  the  merits  will  not  be 
reversed  because  of  error  In  overruling  a  de- 
murrer for  such  misjoinder. 

S.The  owners  of  a  certain  water  right  con- 
tracted with  S.  to  pipe  the  water  In  considera- 
tion of  an  interest  therein.  S.  famished  1,200 
feet  of  pipe  according  to  the  specifications  of 
the  confa-act,  and  borrowed  from  the  owners 
150  yards  of  pipe  with  which  to  complete  the 
piping,  which  was  not  in  accordance  with  the 
specifications.  Through  this  latter  pipe  S.  ob- 
tained his  water.  Some  three  years  later,  one 
of  the  owners,  under  a  pretense  that  the  use  of 
the  latter  pipe  violated  the  contract,  and  with- 
out notice  to  S.,  tore  it  up,  and  when  the  lat- 
ter offered  to  supply  suitable  pipe  prevented 
him  from  doing  so.  Held,  that  this  owner,  hav- 
ing thus  waived  his  right  to  insist  that  time 
was  of  the  essence  of  the  contract,  could  not 
defend  an  action  to  enjoin  interference  with  the 
water  rights  of  S.  by  relying  on  the  latter's 
breach  of  the  contract. 

4.  A  contract  under  which  the  parties  claim- 
ed their  water  rijrbts  provided  that  one  of  them 
was  to  receive  certain  of  the  water  "during  the 
dry  season  of  the  year."  The  judsment  appor- 
tioned the  water  between  the  different  parties 
"during  the  dry  season  of  the  year."  Beld, 
that  the  judgment  was  not  objectionable  for 
uncertainty. 

5.  A  contract  between  the  owners  of  a  water 
right  and  one  S.  recited  that  the  owners  had 
secured  a  system  of  water  right  in  a  certain 
canyon  producing  three  inches  of  water,  "with 
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other  springs  to  be  developed  to  the  amount  of 
eight  inches,"  and  that  It  was  agreed  that  S. 
should  furnish  pipe  "to  bring  said  water  dowa 
to  the  residence  of  the  owners  in  considera- 
tion of  a  third  of  the  water  that  would  be  pro- 
duced from  said  springs  "during  the  dry  season 
of  the  year."  Held,  that  parol  evidence  was  ad- 
missible to  show  whether  S.  was  obliged  to  lay 
pipe  not  only  from  the  point  of  diversion,  but 
from  the  various  supplies,  consisting  of  small 
springs  in  the  hills,  down  to  the  main  point  of 
diversion. 

0.  Code  Civ.  Proc.  S  432,  requires  a  copy  of 
amendments  to  a  complaint  or  the  amended 
complaint  to  be  filed,  or  served  on  the  defend- 
ants, as  the  court  may  require.  A  defendant 
was  present  in  court  when  an  order  permitting 
an  amendment  to  the  complaint  was  made,  and 
on  the  trial  proceeded  without  objection,  and 
without  askiug  a  continnnuce.  Held  that,  ua 
prejudice  appearing,  a  failure  to  serve  the  re- 
quired notice  was  not  ground  for  reversal. 

Department  2.  Appeal  from  superior  court, 
Los  Angeles  county:   Lneien  Shaw.  Judge. 

Action  by  John  K.  Daly,  as  administrator  of 
the  estate  of  one  Smith,  and  others,  agahist 
I  J.  T.  Ruddell.     From  a  Judgment  for  plain- 
I  tiffs,  defendant  appeals.    Affirmed. 

I      Long  &  Baker  and  Geo.  M.  Helton,  for  ap- 
!  peltant    John  K  Daly,  for  respondents. 

HBXSHAW,  J.  These  are  separate  appeals, 
the  one  from  the  Judgment,  the  other  from  the 
order  denying  defendant's  motion  for  a  new 
trial.    They  may,  however,  be  considered  to- 

I  gether. 

\  Ruddell  and  the  plaintiffs  Tmesdell  were 
ownera  of  certain  water  rights.  They  entered 
Into  a  contract  with  Smith,  since  deceased, 
whose  estate  Is  represented  by  Daly,  admin- 
istrator and  plaintiff,  whereby  Smith  was  to 
furnish  aud  lay  certain  pipe  for  the  conduct  of 
the  water  developed  and  to  be  developed.  In 
return  for  which  he  was  to  receive  a  certain 
proportion  of  the  water  thus  conveyed  dur- 
ing the  "dry  se-ason  of  the  year."  Smith,  the 
court  finds  upon  supporting  evidence,  fur- 
nished 12,100  feet  of  pipe  suitable  for  the 
purpose,  and  then  borrowed  and  used  below 
this  point  about  150  yards  of  a  smaller  and 
inadequate  pipe.  This  pipe  was  the  proper- 
ty of  Ruddell  and  the  Truesdells,  and  through 
this  pipe  Smith  obtained  his  water  for  nearly 
three  years,  until  Ruddell,  wishing  to  use  the 
pipe  to  carry  water  In  the  canyon  from  a 
spring  to  the  main  point  of  diversion,  and  as- 
serting that  Smith  had  violated  his  contract 
In  not  furnishing  suitable  pli>e,  and  that  his 
rights  under  the  contract  were  at  an  end, 
tore  up  the  pipe,  and  then  used  It  for  the  in- 
dicated purpose.  Smith,  by  his  agents,  went 
upon  the  land  to  supply  suitable  pipe  wblcb 
was  lacking,  and  to  put  the  pipe  line  In  gond 
order,  but  was  forbidden  to  do  so  and  prk-- 
vented  from  so  doing  by  Ruddell.  Later  Rud- 
dell also  tore  up  tliat  portion  of  the  pipe  con- 
veying water  to  the  Truesdells,  and  the 
Truesdells  thereafter  failed  to  obtain  thdr 
supply.  The  Truesdells  and  Smith  then  join- 
ed as  plaintiffs  In  this  action,  setting  forth  the 
contract,  and  the  violation  of  It  by  RnddelL 
They   sought  Bp^^c^j:eU^^^.t^  cod- 
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tract  asked  that  Ruddell  be  compelled  to 
make  conveyance  to  them  of  their  respective 
rights  to  the  water,  and  be  enjoined  from  far- 
ther Interference  with  those  rights.  The  com- 
plaint was  demm-red  to  for  misjoinder  of 
parties  plaintiff,  and  it  is  urged  in  support  of 
the  demurrer  that  plaintiffs  had  no  common 
Interest  in  the  subject-matter  of  the  action,  or 
In  the  relief  demanded.  Code  CJv.  Proc.  { 
378.  It  is  ^Id  that  the  causes  of  action  of  the 
plaintifTs  are  separate  and  distinct,  having 
their  origin  not  in  a  common  tort  against  all 
the  parlies,  nor  in  the  violation  of  the  con- 
tract affecting  all  the  parties,  but  in  separate 
tortious  acts.  We  thhik,  however,  that  the 
demurrer  was  properly  overruled.  The  sub- 
ject-matter of  the  action  Is  the  water  rights 
of  the  parties  under  their  Joint  contract  The 
redress  which  they  seek  is  by  way  of  recog- 
nition and  euforcement  of  those  contractual 
rights.  As  in  Churchill  v.  Lalier,  S4  Cal.  238, 
24  Pac.  107,  where  many  plaintiffs,  owners  of 
separate  tracts  of  laud.  Jointly  sued  several 
defeudants  for  alleged  interference  with  their 
water  rights  appurtenant  to  their  lands,  this 
court  said:  "The  rights  of  the  general  com- 
plainants in  their  respective  lands  are,  in- 
deed, distinct  but  the  grievance  In  question  Is 
a  common  injury  to  all  the  complainants. 
The  water,  in  Its  natural  descent  from  the 
lake,  becomes  the  property  of  each  of  the  com- 
plainants successively.  All  the  complainants 
thus  have  right  in  the  same  subject  and  the 
nature  of  the  case  forms  a  community  of  in- 
terests in  the  complainants."  And,  as  was 
further  said  In  People  v.  Morrill,  26  Cal.  352: 
"The  parties  are  all  Interested  Id  the  principal 
quesUuD  raised  by  the  complaint;  the  Issues 
tendered  are  simple,  and  foreshadow  no  em- 
barrassment to  a  convenient  and  orderly  trial, 
and  by  the  Joinder  objected  to  a  multiplicity 
of  suits  has  been  avoided."  And,  moreover, 
no  substantial  rights  of  the  defendant  have 
been  invaded  by  this  misjoinder.  When  no 
Impairment  of  substantial  rights  is  shown, 
even  a  Judgment  rendered  after  trial  upon  the 
merits  should  not  be  reversed  because  the 
court  overruled  a  demurrer  for  such  mis- 
joinder. Asevedo  v.  Orr,  tOO  Cal.  294,  34 
Pac  777:  Hlrehfeld  v.  Weill.  121  Cal.  15,  53 
Pac.  402;  Shade  T.  Lumber  Co.,  115  Cal. 
371,  47  Pac.  135. 

It  is  urged  that  the  findings  do  not  sus- 
tain the  decree,  because  it  is  Insisted  that 
onder  the  findings  It  Is  shown  tiiat  Smith  had 
forfeited  all  his  rights  by  his  failure  to  com- 
plete his  contract;  but  the  findings  are  that, 
except  for  the  lower  150  yards  of  pipe,  the 
rest  consisting  of  some  12,000  feet  was  ade- 
quate and  sufiSclent  under  the  provisions  of 
the  contract  The  150  yards  of  pipe  was 
borrowed  from  the  Tmesdells  and  Ruddell, 
and  used  with  their  knowledge  and  consent  It 
was  being  so  used  when  the  defendant,  Rud- 
dell, without  any  demand  for  the  return  of  the 
pipe,  or  for  the  substitution  of  a  larger  pipe, 
tore  It  up  and  carried  It  away.  The  circum- 
stances disclose  a  waiver  of  Ruddell's  right  to 
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Insist  that  time  was  of  the  essence  of  the 
contract  and,  this  ttelng  the  case,  it  was  in- 
cumbent upon  him  before  the  contract  ter- 
minatiug  to  give  notice  to  the  other  party,  and 
allow  a  reasonable  time  within  which  to  do 
any  act  required,  before  the  contract  cnn  be 
considered  as  violated  or  .rescinded.  Alexan- 
der v.  Jackson,  92  Cal.  522,  28  Pac.  593,  27 
Am.  SL  Rep.  158;  Miller  v.  Cox.  96  Cal.  339, 
31  Pac.  Ittl;  Beverly  v.  Blackwood.  102  Cal. 
84,  36  Pac.  37a  And  certainly  it  does  not  lie 
In  the  mouth  of  the  appellant  to  say  that 
Smith  should  be  deprived  of  all  rights  under 
the  contract  when,  after  the  removal  of  the 
pipe  without  notice,  his  offered  attempt  to  re- 
place it  was  refused  and  forbidden. 

Nor  is  appellant's  last  attack  upon  the  Judg- 
ment—that It  should  be  reveraed  for  uncer- 
tainty—any more  tenable.  The  Judgment  fol- 
lows the  language  of  the  contract  and  appor- 
tions the  water  between  the  different  parties 
"during  the  dry  season  of  the  year."  It  Is 
said  that  this  term  Is  undefined,  is  vague  and 
ambiguous,  if  not  meaningless,  and  lacks  the 
certainty  which  alone  will  support  a  Judicial 
decree.  We  think,  however,  that  there  is  no 
more  difficulty  in  understanding  the  phrase  as 
used  In  the  decree  than  there  Is  In  under- 
standing It  as  used  In  the  contract  The  "dry 
season  of  the  year"  means  that  season,  re- 
gardless of  the  time  of  the  year,  when  resort 
to  liTigation  is  necessary  for  the  preservation 
and  cultivation  of  the  crops. 

This  disposes  of  the  points  presented  upon 
the  appeal  from  the  Judgment  Upon  the  ap- 
peal fi-om  the  order  denying  a  new  trial  many 
findings  ara  attacked  as  being  unsupported  by 
the  evidence.  An  examination,  however,  dis- 
closes that  the  evidence  was  conflicting,  and 
was  amply  sufficient  to  sustain  the  views  of 
the  court  It  is  Insisted  that  the  finding  of  the 
court  that  Smith  had  performed  his  contract 
save  in  the  maUer  of  the  150  yards  of  pipe 
Is  not  supported  because  the  contract  con- 
templated and  called  for  the  layhig  of  pipe 
by  Smith  not  only  from  the  point  of  diversion 
of  the  water,  but  for  laying  It  from  the  va- 
rious supplies,  consisting  of  small  springs  in 
the  hills,  down  to  the  main  point  of  diversion. 
The  contract  Itself-throws  no  clear  light  upon 
the  matter,  providing  as  follows:  "Whereas, 
It  Is  represented  by  John  and  Thornton  Trues- 
dell  and  J.  T.  Ruddell  that  they  have  secured 
and  owned  system  water  right  In  the  Little 
Dalton  Canyon,  on  section  supposed  to  bo 
section  nine,  •  •  •  producing,  at  least 
three  Inches  of  water  in  the  dry  season  of 
1891  and  1S9."),  with  other  springs  to  be  de- 
veloped to  the  amount  of  eight  inches,  more 
or  less:  Now  it  is  hereb.v  agreed,  •  •  •  to 
wit:  The  first  party,  R.  W.  Smith,  agrees  to 
furnish  pipe  of  sufficient  dimensions  to  bring 
said  water  down  to  the  residence  of  the  said 
Ruddell  and  Truesdell  for  a  consideration  of 
one-third  of  all  the  water  that  can  be  pro- 
duced from  said  springs  during  the  dry  sea- 
son of  the  year."  The  contract  being  uncer- 
tain in  this  regard,  the  court  very  JusUy  bad 
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reconnie,  throufcb  the  testimony  of  the  par- 
ties, to  the  circumstances  surrounding  the 
making  of  It,  and  from  these  was  warranted 
In  concluding  that  It  was  not  a  part  of  Smith's 
contract  to  lay  the  pipe  necessary  for  develop- 
ing the  waters  of  the  springs  and  carrying 
such  waters  down  to  the  main  point  of  dlTer- 
sion. 

The  court  permitted  the  plaintitFs  to  amend 
In  conformity  with  the  proofs.  Complaint  Is 
made  that  the  amendments  ware  not  served 
upon  defendant  as  required  by  section  432 
of  the  t;ode  of  Civil  Procedure,  but,  notwith- 
standing this  omission,  it  does  not  appear 
that  prejudice  or  Injury  resulted  to  defendant. 
He  was  present  In  court  at  the  time  the  order 
was  made,  and  the  trial  proceeded  without  ob- 
jection. No  continuance  was  asked  for.  Un- 
der these  circumstances  no  new  trial  should 
be  ordered.  Stark  v.  Welhnan,  96  Cal.  400, 
91  Pac.  2S9. 

The  judgment  and  order  appealed  from  are 
therefore  affirmed. 

We  concur:    UcFARliASD,  J.;  TSmPLBl  X 


SMALLEY  et  al.  r.  LAUQBNODR  et  ox.* 

(Supreme  Court  of  Washington.     Not.  12, 
1902.) 

NOTTCB  OF  APPBA1/-TO  WHOM  ADDRESSHD— 
8BRVICB— ACCEPTANCE  BY  ATTORNEY-EX- 
EMPTIONS—RES  JUDICATA  —  DANKRUPTCY  — 
JURISDICTION— TRUSTEE— PRESUMPTION. 

1.  ThooKh  the  statute  provides  that  notice  •( 
appeal  shall  be  served  on  all  parties  who  have 
appeared,  a  defeudant.  having  'answered  dia- 
claiming  interest,  is  not  a  necessary  or  proper 
party  to  au  appeal,  so  that  he  need  not  be 
served  with  notice  thereof. 

2.  Under  the  statute  providioK  that  one  de- 
siring to  appeal  may  serve  written  notice  on 
the  prevailing  party,  and  that  all  parties  whose 
interests  are  similarly  affected  mav  join  in  the 
notice  within  10  days  after  it  is  served  on 
them,  and  that  It  shall  be  served  on  all  parties 
who  have  appeared  in  the  action,  the  notice.  If 
required  to  be  directed  to  any  one,  need  be 
directed  only  to  the  prevailing  parties. 

8.  Where  attorneys  represented  two  parties  in 
the  court  below,  whose  interests  were  not  In 
conflict,  and  one  of  them  appeals,  the  fact  that 
they  represent  the  appellant  on  the  appeal  does 
not  show  that  they  are  without  authority  to 
acttnowledee  service  on  themselves,  as  attor- 
neys of  the  other  party,  of  the  notice  of  ap- 
peal. 

4.  Defendants  in  ejectment,  plaintiffs  claim- 
ing under  au  execution  sale  made  three  days 
after  the  filing  by  defendants  of  petition  in 
bankruptcy,  may  show  it  was  exempt  by  an 
order  of  the  bankruptcy  court  having  jurisdic- 
tion of  the  parties  and  the  subject-matter,  set- 
ting aside  to  defendants  the  property  as  ex- 
empt, it  relating  back  to  the  time  of  the  insti- 
tution of  the  baukrnptcy  proceedings. 

5.  Though  Bankr.  Art  1898.  §  47,  cl.  11, 
makes  it  the  duty  of  the  tnistee  to  set  apart 
the  bankrupt's  exemptions,  yet.  as  section  2, 
cl.  11.  vests  the  bankruptcy  court  with  juris- 
diction to  determine  all  claims  of  bankrupts  to 
their  exemptions,  and  clause  15  gives  it  juris- 
diction to  make  such  orders  and  enter  such 
judgments,  besides  those  specifically  provided 
for,  as  may  be  necessary  for  enforcement  of 
the  provisions  of  the  act,  the  court  has  juris- 
diction, no  trustee  being  appointed  to  make  an 
order  sotting  apart  to  the  banlirupt  property 
as  exempt. 

*RehearlDS  denied  January  9,  U03. 


6.  The  bankrupt  being  obliged,  tinder  Baskr. 
Act  189J3,  to  schedule  all  his  property  in  his  pe- 
tition, including  that  claimed  as  exempt,  the 
baukrupt<7  court  has  jurisdiction  of  his  exempt 
property,  it  not  being  intended  to  deny  this  by 
the  clause  vesting  in  the  trustee  title  to  all  the 
iHiukmpt's  estate,  "except  in  so  far  aa  it  is 
proper^  which  is  exempt." 

7.  Rule  15  in  bankruptcy  (18  Snp.  Ct.  vi), 
empowering  the  bankruptcy  court  to  direct 
that  no  trustee  be  appointed  where  the  schedule 
of  a  voluntary  bankrupt  shows  no  assets  and 
no  creditor  appears  at  the  first  meeting,  is 
within  the  power  granted  the  United  States 
supreme  court  by  Bankr.  Act  1S9S.  {  30,  to 
prescribe  all  necessary  rules  for  carrying  the 
act  into  force  and  effect. 

8.  There  are  no  assets,  within  rule  15  in 
bankruptcy  (18  Snp.  Ct.  vi),  providing  that  la 
snch  case  no  trustee  need  be  appointed,  whore 
there  is  only  exempt  property. 

9.  The  trial  court  havmg  found  that  an  or- 
der of  the  bankruptcy  court,  setting  apart  to 
the  tiankrupt  property  as  exempt,  was  **regular. 
ly  made,"  it  will  be  presumed  it  was  made  on 
all  necessary  notice. 

lO.  As  a  general  judgment  cannot  ba  a  Ucd 
on  exempt  real  estate,  an  order  of  a  bank- 
ruptcy court  setting  aside  real  estate  to  bank- 
rupt as  exempt,  which  relates  back  to  the  time 
of  the  iustitntion  of  the  bankruptcy  proceed- 
ing, is,  in  efTect.  a  judgment  that  a  generat 
judgment  against  bankrupt,  under  wliich  the 
property  was  sold  on  execution  sale  after  the 
filing  of  'Jie  petition  In  banlcruptcy,  was  not  a 
lien  on  It,  and  does  not  set  it  aside,  leaving 
open  the  question  of  lien. 

Appeal  from  superior  court,  lincoln  com»> 
ty;   C.  H.  Neal,  Judge. 

Action  by  A.  L.  Smalley  and  another 
against  Oeo.  F.  Laugenour  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  Lauge- 
nonr  and  wife  appeal.    Reversed. 

Crow  &  Williams,  for  appellants.  Hyer* 
ft  Warren,  for  respondents. 


FULLERTON,  J.  This  was  an  action  of 
ejectment,  brought  by  the  respondents 
against  the  appellants  and  defendants  to  re- 
cover the  possession  of  certain  real  property 
situated  In  Lincoln  county.  In  this  state.  The 
action  was  tried  by  the  court  without  a  Jury. 
The  findings  of  fact  are  accepted  by  both 
sides  as  correct,  and  the  cause  is  here  on  the 
question  whether  the  proper  Judgment  was 
entered  upon  the  findings.  The  findings  of 
fact  material  to  the  Inquiry  are  substantially 
these:  The  appellants  are  husband  and  wlfe^ 
and  acquired  the  land  In  controversy  as  ear- 
ly  as  the  year  1885.  On  March  16,  1885, 
the  respondents  and  one  L.  J.  Hntchings,  as 
partners,  recovered  a  judgment  In  the  stt- 
perior  court  of  Uncoln  county  on  a  commu- 
nity debt  against  the  appellant  Geo.  F. 
Laugenour  for  the  sum  of  $303.45.  On  April 
12,  1809.  execution  was  issued  on  the  Judg- 
ment, and  levied  on  the  land  mentioned,  un- 
der which,  after  due  advertisement.  It  was 
sold  at  public  auction  to  the  respondents  for 
the  sum  of  $532.15,  being  the  amount  then 
due  on  the  Judgment  Thereafter  the  sale 
was  confirmed  by  the  court  and,  after  tba 
time  for  redemption  had  expired,  a  sheritTs 
deed  was  executed  and  delivered  to  the  ptir- 
chasers,  which  they  caused  to  be  recorded. 
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On  May  10,  1S09,— three  days  before  the  ex-, 
ecntion  sale  took  place,— the  appellant  Geo. 
F.  Langenour  filed  in  the  United  States 
district  court  for  the  district  of  Washing- 
ton his  voluntary  petition  in  bnnliruptcy. 
In  the  schedule  to  -which  he  listed  the 
land  in  controTersy,  claiming  the  same  as 
exempt  under  the  bankruptcy  act  On  May 
11,  1899,  the  referee  in  bankruptcy,  to  whom 
the  proceedings  had  been  referred,  adjudged 
the  petitioner  a  bankrupt,  and  thereupon 
gave  to  the  creditors  of  the  bankrupt  shown 
In  the  schedule  attached  to  the  petition, 
among  whom  were  the  respondents,  the 
formal  notice  required  by  the  bankruptcy 
act  notifying  them  of  the  adjudication  of 
bankruptcy,  of  the  time  and  place  fixed  for 
the  first  meeting  of  the  creditors,  that  they 
might  attend  at  such  meeting,  prove  their 
claims,  examine  the  bankrupt  and  transact 
snch  other  business  as  should  properly  come 
before  the  meeting.  None  of  the  creditors 
appeared  at  the  time  fixed  for  the  meeting, 
viz.,  June  8,  1899,  and  no  trustee  was  elect- 
ed or  appointed;  the  referee  finding  that  no 
necessity  existed  therefor.  On  August  9, 
1899,  the  bankruptcy  court  entered  an  order 
discharging  the  bankrupt  from  all  debts  and 
claims  made  provable  against  the  bankrupt's 
estate,  and  on  August  12th  "regularly  made 
an  order  in  said  bankruptcy  proceedings  set- 
ting aside  to  said  bankrupt,  as  exempt  under 
the  act  of  congress  relating  to  bankruptcy, 
the  real  estate  hereinbefore  described,  and 
awarding  said  real  estate  to  the  said  bank- 
rupt." The  court  further  found  that  since 
the  execution  sale  the  appellants  had  been  In 
possession  of  the  real  estate,  claiming  to 
be  the  owners  of  the  same,  and  for  several 
years  last  past  had  resided  In  Spokane  coun- 
ty. Wash.,  and  that  the  real  property  during 
the  time  had  been  occupied  by  the  defendant 
Barry  Oilliland,  as  their  tenant  On  the 
facts  so  found  It  ruled  that  the  respondents 
were  the  owners  and  entitled  to  the  posses- 
sion of  the  premises,  and  entered  Judgment 
accordingly.  The  respondents  move  to  dis- 
miss the  appeal,  assigning  as  reasons  there- 
for: (1)  That  the  notice  of  appeal  is  InsufB- 
dent:  (2)  that  the  notice  of  appeal  given  was 
not  served  on  the  defendants  Green  and  Gilll- 
land;  and  (3)  that  the  appeal  bond  was  not 
filed  In  time. 

The  contention  that  the  notice  of  appeal  Is 
Insutnclent  is  based  upon  the  fact  that  it  is 
not  directed  to  the  defendants  Oreen  and 
Gllllland,  each  of  whom  appeared  in  the  ac^ 
tlon;  the  former  by  filing  an  answer  dls- 
clainiing  any  interest  in  the  subject-matter 
of  the  action,  and  the  latter  by  setting  un  a 
leasehold  interest  expiring  at  a  fixed  time. 
It  is  said  that  because  these  parties  had  ap 
peared  in  the  action,  and  did  not  Join  In 
the  notice  of  appeal,  it  was  necessary  to 
serve  the  notice  of  appeal  on  them;  and 
that  a  notice  of  appeal  not  directed  to  a 
party,  whether  served  on  him  or  not  Is  in- 
effectual  to  bring  that  party  before  the  ap- 


pellate court  The  defendant  Green,  having 
answered,  disclaiming  interest  was  neither 
a  necessary  nor  a  proper  party  to  the  appeal, 
and  service  of  notice  upon  him  was  unneces- 
sary. Watson  V.  Sawyer,  12  Wash.  36,  40 
Pac.  413,  41  Pac.  43.  The  Interest  of  the 
defendant  Gilliland  in  the  premises,  as  shown 
by  his  answer,  had  expired  before  the  trial 
of  the  action,  and  the  Judgment  against  him 
was  to  the  effect  that  he  had  no  interest,  and 
it  may  be  seriously  questioned  whether  It 
was  necessary  to  serve  him  with  the  notice 
of  appeal  at  all.  But  conceding  that  It  was, 
we  cannot  agree  that  It  was  necessary  that 
the  notice  be  directed  to  blm.  The  statute 
relating  to  notices  of  appeal  does  not  In 
terms,  provide  that  it  shall  be  directed  to 
anyone.  To  appeal  Is  not  to  institute  an 
original  proceeding,  nor  Is  the  notice  In  any 
sense  a  summons  or  a  writ  to  bring  parties 
before  the  court.  It  Is  a  notice,  and  nothing 
more.  It  would  seem,  therefore,  that  when 
the  notice  Is  properly  entitled  as  of  the  ac- 
tion In  which  the  appeal  is  taken,  and  in- 
forms the  parties  to  the  action  who  the  ap- 
pellants are,  and  the  Judgment  or  part  of  the 
Judgment  appealed  from,  It  compiles  with  all 
the  requisites  of  a  proper  notice,  and,  conse- 
quently, with  the  directions  of  the  statute. 
But  If  It  be  said  the  statute  Implies  the  re- 
quirement that  the  notice  of  appeal  be  di- 
rected to  any  of  the  parties,  it  Is  sufficient 
If  It  be  directed  to  the  prevailing  parties. 
Two  methods  of  giving  notice  of  appeal  are 
provided  by  the  statute.  The  notice  may  be 
given  orally  In  open  court  at  the  time  the 
Judgment  or  order  appealed  from  is  rendered 
or  made.  In  which  case  the  Judge  shall  direct 
the  clerk  to  make  an  entry  of  such  notice 
In  the  Journal  of  the  court,  or,  "If  the  appeal 
be  not  taken  when  the  Judgment  or  order 
appealed  from  Is  rendered  or  made,  then  the 
party  desiring  to  appeal  may,  by  himself  or 
bis  attorney,  •  •  •  serve  written  notice 
on  the  prevailing  party  or  his  attorney  that 
he  appeals  from  such  Judgment  or  order." 
A  subsequent  section  provides  that  all  par- 
ties whose  Interests  are  similarly  affected 
may  Join  in  the  notice  of  appeal,  and  that 
any  such  party  who  has  not  Joined  in  the 
notice  when  given  may  do  so  within  10  days 
after  the  notice  is  served  on  them  by  filing 
a  statement  to  that  effect  with  the  clerk 
of  the  superior  court  or  may  within  that 
time  serve  an  independent  notice  of  appeal; 
further  providing  that,  when  a  notice  of  ap- 
peal is  not  given  at  the  time  the  Judgment 
or  order  appealed  from  is  rendered  or  made, 
it  shall  be  served  on  all  parties  who  have 
appeared  In  the  action.  It  is  plain,  however, 
that  the  purpose  of  this  is  not  to  make  such 
parties  parties  to  the  appeal,  but  Is  for  the 
purpose  of  giving  them  an  opportunity  to  be- 
come snch  should  they  so  desire.  There  can, 
then,  be  no  implied  requhrement  that  the 
notice  be  directed  to  them.  Here  the  notice 
was  directed  to  the  prevailing  parties,  and 

we  hold  It  sufficient  as  a  notice  of  4npeidj  ^ 
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It  appears  that  the  attorneys  representing 
the  appelliints  also  represented  the  defend- 
ant GlUiland  In  the  court  below.  On  taking 
the  appeal  they  acknowledged  service  of  the 
notice  thereof  on  themselves  as  attorneys  for 
Gllllland,  and  it  Is  contended  that  this  Is 
sufficient  to  show- a  service  of  the  notice  on 
that  defendant.  If  the  service  was  Insuffi- 
cient, It  is  because  the  attorneys  representing 
Gllllland  In  the  court  below  were  without 
authority  to  represent  him  on  the  appeal, 
and  this  want  of  authority  must  be  gathered 
from  the  mere  fact  they  are  the  attorneys  rep- 
resenting the  appellants.  But  is  this  fact  of 
Itself  sufficient  to  show  a  want  of  authority? 
We  think  not  Unless  there  Is  a  conflict  of 
interest  between  this  defendant  and  the  ap- 
pellants, the  same  counsel  can  with  propriety 
represent  the  Interests  of  both;  and,  as  the 
record  shows  no  conflict  of  Interest.  It  will 
not  be  presumed  that  any  such  exists. 

The  third  ground  of  the  motion  Is  rendered 
{Ktlntless  by  the  supplemental  transcript  sent 
up  by  the  appellants.  The  motion  to  dis- 
miss Is  denied. 

Passing  to  the  merits  of  the  controversy. 
It  is  at  once  obvious  that  the  correctness  of 
the  judgment  of  the  trial  court  must  depend 
upon  the  effect  that  Is  given  to  the  order 
of  the  bankruptcy  court  setting  apart  to  the 
bankrupt  the  property  In  question  as  prop- 
erty exempt  from  the  claims  of  his  creditors. 
It  will  be  remembered  that  the  statute  of 
this  state  permits  a  bead  of  a  family  to  se- 
lect from  his  or  her  real  property  a  home- 
stead of  a  limited  value,  and  exempts  the 
same  from  the  liens  of  general  Judgments, 
and  from  execution  or  forced  sales  thereun- 
der (Bnllinger's  Ann.  Codes  &  St  S  5214  et 
eeq.);  that  the  selection  may  be  made  at  any 
time  before  sale  (Wlss  v.  Stewart  16  Wash. 
376.  47  Pac.  736):  and  that  an  execution  sale 
thereof  after  such  selection  Is  Ineffectual  to 
pass  title  to  the  purchaser  (Wiss  v.  Stewart, 
supra;  Asber  v.  Sekofaky,  10  Wash.  379,  38 
Pac.  1133).  If.  therefore,  the  property  in 
<]ue8tlon  was  exempt  from  execution  at  the 
time  the  sale  was  made  under  the  execution 
Issued  on  the  respondents'  Judgment  the  re- 
spondents acquired  no  title  thereto  by  their 
purchase  at  the  execution  sale,  and  conse- 
•quently  have  no  title  on  which  they  can 
niaintnin  the  present  action.  Xow.  the  ap- 
pellants were  at  liberty  to  establish  this  fact 
in  one  or  both  of  two  wa.vs,— they  could 
plead  and  prove  facts  showing  the  property 
to  have  been  exempt  from  execution  at  the 
time  of  the  sale,  thus  making  the  question 
■directly  an  issue  in  the  state  court,  or  they 
could  plead  and  prove  that  the  question  had 
been  once  adjudicated  between  the  parties 
In  a  court  of  competent  Jurisdiction,  having 
the  pnrtles  and  the  subject-matter  before 
It.  The  appellants  chose  the  latter  method. 
They  sought  to  show  that  the  property  was 
exempt  by  showing  that  a  bankruptcy  court 
having  Jurisdiction  of  the  person  and  est.Tte 
of  the  appellants,  in  a  proceeding  in  bank- 


ruptcy In  which  the  respondents'  Judgment 
was  provable,  had  awarded  the  property  to 
the  appellants  as  property  exempt  from  the 
claims  of  his  creditors.  As  this  order  related 
back  to  the  time  of  the  Institution  of  the 
bankruptcy  proceedings.  It  Is  res  Judicata,  if 
It  has  the  force  of  res  Judicata  at  all.  that 
the  property  was  exempt  from  sale  at  the 
time  sale  thereof  was  made,  and  hence  an 
adjudication  that  the  sale  was  void. 

Why  has  not  the  order  the  effect  of  res 
judicata  between  the  parties  as  to  the  status 
of  the  property  at  the  time  of  the  Institution 
of  the  bankruptcy  proceedings?  The  re- 
spondents suggest  several  answers,  and,  as 
these  involve  the  whole  question,  we  will 
discuss  them  In  order.  It  Is  first  said  that 
the  order  Is  Invalid  because  it  was  made 
by  the  Judge  of  the  court  while  section  47, 
cl.  11.  of  the  bankruptcy  act  [U.  8.  Comp. 
St  1001,  p.  3439].  makes  it  the  duty  of  the 
trustee  to  "set  apart  the  bankrupt's  exemp- 
tions." The  order  here  in  consideration  was 
made  by  the  Judge  of  the  bankruptcy  court 
while  in  the  exercise  of  his  Judicial  functions, 
and  is  the  order  of  the  bankruptcy  court 
By  section  2,  cl.  11,  of  the  bankruptcy  act 
lU.  8.  Comp.  St  1901.  p.  3421),  the  bank- 
ruptcy court  Is  expressly  vested  with  jnrls- 
dlrtion  "to  determine  all  claims  of  bank- 
rupts to  their  exemptions,  and  by  clause  15 
of  the  same  section  [U.  8.  Comp.  St  1901.  p. 
3421)  the  court  has  Jurisdiction  to  "make 
such  orders,  issue  such  process,  and  enter 
such  Judgments  In  addition  to  those  specific- 
ally provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  or'  the  act 
The  first  of  these  clearly  confers  upon  the 
bankruptcy  court  power  to  determine  what 
property  of  the  bankrupt  Is  and  what  Is 
not  exempt  property,  and  the  second  daose 
Just  as  clearly  confers  the  power  to  make 
such  orders  as  the  court  may  find  necessary 
to  enable  the  bankrupt  to  become  possessed 
of  the  property  the  act  allows  to  Mm  as 
exempt  On  the  other  hand,  the  duties  of  the 
tnistee  with  reference  to  the  bankrupt's  ex- 
empt property  are  ministerial.  While  he  is 
authorized  by  the  act  to  set  aside  the  bank- 
rupt's exemptions,  he  cannot  determine  dis- 
puted questions  arising  over  the  right  to 
exemptions.  Xor  are  his  acts  with  relation 
to  exemptions,  where  there  is  no  dispute,  in 
any  sense  final.  He  Is  obliged  to  report  his 
doings  to  the  court,  and  certainly  the  court 
can  and  would  of  Its  own  motion  correct  bis 
abusive  acts,  however  the  same  might  be 
called  to  Its  attention.  There  can  be,  there- 
fore. It  seems  to  us,  no  question  as  to  the 
power  of  the  bankruptcy  court  to  make  an 
order  setting  apart  to  a  bankrupt  certain 
property  as  exempt. 

It  Is  next  said  that  conceding  the  prop- 
erty to  have  been  exempt  the  title  thereto 
would  not  have  vested  In  a  trustee,  and  tht 
bankruptcy  court  would  have  no  J'lrlsdictlon 
over  It.  Aside  from  the  fact  that  such  a 
concession  would  seem  |to  Ji^^j^Vkto  the 
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respondents'  title,  as  the  property  was  not 
subject  to  execution  sale  if  exempt,  we  can- 
not think  the  conclusion  sound.  The  bank- 
rupt Is  obligated  to  schedule  all  of  his  proper- 
ty in  bis  petition  In  bankruptcy.— that  which 
he  claims  as  exempt  as  well  as  that  to  which 
be  makes  no  such  claim,— and  It  is  the  duty 
of  the  bankrupt  court  to  determine  and  set 
apart  to  him  the  exemptions  allowed  by  law. 
Clearly,  the  property  is  subjected  to  the 
Jurisdiction  of  the  court,  no  matter  In  whom 
the  legal  title  thereto  may  be  said  to  rest 
To  contend  differently  is  to  contend  that  the 
court's  order  is  a  valid  and  binding  adjudica- 
tion when  It  decides  that  the  property  is  not 
exempt  but  a  mere  nullity  when  the  deci- 
sion Is  otherwise.  However  inconsistent  the 
language  of  the  act  may  be,  it  certainly  did 
not  contemplate  such  an  absurdity  as  this. 
The  clause  of  the  bankruptcy  act  vesting 
in  the  trustee  the  title  to  ail  the  bankrupt's 
estate  "except  in  so  far  as  it  is  to  property 
which  Is  exempt"  was  intended,  it  seems  to 
us.  to  do  away  with  the  necessity  of  a  con- 
veyance from  the  bankrupt  to  the  trustee, 
and  nothing  more.  It  was  not  intended  to 
deny  to  the  bankruptcy  court  the  power 
to  make  valid  orders  with  reference  to  all 
or  any  of  the  bankrupt's  property,  whatever 
may  be  its  character,  or  whether  the  title 
may  be  !d  the  bankrupt  or  the  officer  of  the 
court 

Agnlr..  it  is  said  that  because  In  this  case 
no  truster  was  appointed  the  court  was  with- 
out powei  to  make  a  valid  order  with  ref- 
erence to  the  bankrupt's  exempt  property. 
What  we  have  said  in  answer  to  the  last 
objection  would  seem  to  answer  this,  but 
tbero  is  an  additional  reason  why  the  con- 
tention If  unsound  The  bankruptcy  act 
(section  30  [U.  S.  Comp.  St  1901,  p.  3434J ) 
expressly  empowers  the  supreme  court  of 
the  United  States  to  prescribe  all  necessary 
rules  for  carrying  the  act  Into  force  and  ef- 
fect, and  that  court  has,  by  rule  15  (18  Sup. 
Ct  vi),  empowered  the  -bankruptcy  court  to 
direct  that  no  trustee  be  appointed  where  the 
schedule  of  a  voluntary  bankrupt  shows  no 
assets,  anc<  no  creditor  appears  at  the  first 
meeting;  using  the  term  "assets"  evidently 
In  the  sense  that  there  Is  no  property  avail- 
able to  the  payment  of  the  claims  of  the 
creditors  or  the  expenses  of  the  trustee,  not 
that  there  Is  absolutely  no  property.  See  In 
re  Levy  (D.  C.)  101  Fed.  247.  This  rule,  if 
valid,  is  as  much  a  part  of  the  bankrupt  act 
as  is  any  section  or  clause  of  that  act;  and, 
unleHs  it  is  to  be  held  that  the  supreme  court 
exceeded  its  powers  in  the  announcement 
of  the  rule,  it  cannot  be  held  that  the  ap- 
pointment of  a  trustee  is  necessary  in  order 
to  enable  the  court  to  make  a  valid  order 
with  reference  to  exempt  property.  Xo  rea- 
son Is  suKRested  why  the  rule  Is  not  within 
the  legitimate  powers  of  the  supreme  court 
and,  as  we  perceive  none,  we  cannot  but 
bold  the  ruling  of  the  bankruptcy  court  to 
the  effect  that  there  was  no  necessity  for  the 


appointment  of  a  trustee  In  the  proceedlnga 
in  question  a  valid  order  in  no  way  affecting 
its  other   powers. 

Again,  it  is  said  that  the  order  setting 
apart  the  property  as  exempt  was  made  with- 
out notice  to  the  respondents,  and  hence  has 
no  force  as  against  them.  To  this  it  is  a 
sufficient  answer  to  say  that  the  record  does 
not  bear  out  the  fact  here  assimied.  The 
trial  court  found  that  this  order  was  "reg- 
ularly made,"  which  presumes  that  all  of 
the  necessary  steps  were  taken  to  give  .it 
validity,  if  it  was  within  the  power  of  the 
court  to  make  It 

Lastly,  it  is  said  that  the  order  of  the 
court  setting  apart  the  property  as  exempt 
does  not  purport  to.  nor  does  it  in  law,  af- 
fect existing  liens  upon  the  property  set 
apart  as  exempt,'  and,  unless  the  liens  there- 
on be  such  as  the  law  avoids  of  its  own  force, 
such  Hens  may  be  enforced  in  the  state  court 
against  and  to  the  extent  of  the  property  af- 
fected by  the  Hen,  notwithstanding  the  order 
setting  it  apart  as  exempt,  and  the  discbarge 
of  the  debt  in  bankruptcy.  In  cases  of  liens 
which  can  exist  independent  of  the  question 
whether  or  not  the  property  is  exempt,  un- 
doubtedly the  rule  here  Invoked  would  be 
applicable;  but  the  Hen  of  a  general  judg- 
ment is  not  such  a  Hen.  It  is  a  Hen  upon 
real  property,  only,  which  is  not  exempt 
Hence,  if  this  property  was  exempt  at  the 
time  of  the  filing  of  the  petition  in  bankrupt- 
cy, the  Judgment  under  which  it  was  sold 
was  not  a  Hen  thereon,  and  to  assume  that 
the  Judgment  was  a  lien  is  to  assume  that 
it  was  not  exempt,— the  very  question  at  is- 
sue. It  must  be  borne  in  mind  that  the  or- 
der of  the  bankruptcy  court  related  back  ta 
the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, and  is  a  Judgment  of  that  court  that 
the  property  was  exempt  at  that  time,  and 
is,  In  its  effect,  a  Judgment  that  the  respond- 
ents' Judgment  was  not  a  lien  on  it  This 
being  so,  it  cannot  be  said  that  it  was  set 
apart  subject  to  a  lien,  or  that  the  question 
whether  the  Judgment  of  the  respondents 
was  or  was  not  a  lien  on  it  was  left  open  to 
investigation  in  the  state  courts. 

The  conclusion  must  follow,  therefore,  that 
the  order  of  the  bankruptcy  court  was  an  or- 
der of  a  court  of  competent  Jurisdiction,  hav- 
ing the  parties  and  the  subject-matter  be- 
fore it.  As  such  it  is  conclusive  between  the 
parties  of  the  question  decided.  This  ques- 
tion was  that  the  real  property  in  dispute 
was  exempt  from  execution  at  the  time  the 
respondents  attempted  to  sell  it  upon  their 
Judgment.  The  sale  was.  for  that  reason, 
void,  and  the  appellants  entitled  to  the  Judg- 
ment prayed  for  in  their  answer. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  enter  a  Judg- 
ment for  the  appellants  in  accordance  with, 
the  prayer  of  the  answer. 

REAVIS.  C.  J.,  and  MOUNT,  ANDBRS. 

and  DUNBAR,  JJ.,  concur,      i      ^^,-ti^ 
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JENSEN  T.  NORTHERN  PAO.  RT.  CO. 
(Supreme  Court  of  Idaho.    Nov.  17,  1902.) 

APPBAI^-SUFFICIBNCT   OF  BVIDBNCBi-NEW 
TRIAU 

1.  Where  there  is  no  eTidence  to  support  a 
Judgment  based  upon  the  verdict  of  a  jury,  the 
judgment  must  be  reversed,  and  a  new  trial 
granted. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  Kootenai  conn- 
ty.;  A.  E.  Mayhew,  Judge. 

Action  by  Christian  Jensen  against  the 
Northern  Pacific  Railway  Cioinpany.  Judg- 
ment for  plalntiir,  and  defendant  appeals. 
Reversed. 

Stephens  &  Bunn  and  Elite  T.  White,  for 
appellant    Chas.  L.  Heltmap,  for  respondent 

STOCn^SLAGER,  J.  This  la  an  appeal 
from  the  district  court  of  Kootenai  county. 
The  plaintiff  (respondent)  commenced  his  ac- 
tion in  Justice's  court  of  Kootenai  county  to 
recover  for  the  loss  of  two  cows  alleged  to 
have  been  negligently  and  carelessly  killed 
by  defendant's  (appellant's)  "locomotive  and 
train  of  cars."  Judgment  was  rendered  in 
Justice's  court  in  favor  of  the  plaintiff  for 
the  sum  of  $1(X).  An  appeal  was  taken  to 
the  district  court  of  said  county,  and  a  Judg- 
ment In  favor  of  the  plaintiff  for  the  same 
amount  was  the  result  of  a  trial  in  said  court 
A  motion  for  a  new  trial  was  overruled,  and 
thte  appeal  te  from  that  order. 

The  record  discloses  15  assignments  of  error 
occurring  at  the  trial.  One  is  InsufBdency  of 
the  evidence  to  support  the  verdict  From  the 
evidence  we  obtain  the  facta  to  be  that  ap- 
pellant's train  was  running  at  a  rate  of  speed 
equal  to  about  40  miles  an  hour.  That  as 
the  train  approached  the  crossing  an  alarm 
whistle  was  sounded.  Afterwards,  and  when 
the  train  was  within  about  200  yards  of  the 
crossing,  the  engineer  discovered  some  cattle 
about  40  to  50  feet  from  the  track,  but  was 
unable  to  tell  at  first  sight  whether  they  were 
moving  or  not  As  soon  as  he  discovered 
they  were  moving  toward  the  crossing,  he 
sounded  the  stock-alarm  whistle,  which  con- 
sists of  quick  sharp  blasts.  At  the  same  time 
he  applied  the  air  to  the  brakes,  and  when 
he  got  to  the  crossing  bad  reduced  the  rate 
of  speed  to  about  20  miles  an  hour.  The  fire- 
man rung  the  bell  for  the  crossing.  The  en- 
gineer testifies  that  there  was  one  cow  on 
each  side  of  the  engine  when  they  struck 
them;  that  he  was  on  the  right  side,  and 
saw  the  cow  on  that  side.  "When  we  struck 
It,  It  knocked  It  down.  We  struck  it  with 
the  corner  of  the  pilot,  but  the  cylinder  pre- 
vented it  from  falling  low  enough,  and  there 
was  some  gravel  piled  up  on  the  side  of  the 
track,  and  the  animal  fell  in  between  the 
cylinder  and  this  gravel,  and  was  pulled 
along  probably  fifty  or  sixty  feet  before  it 
broke  loose.  I  saw  the  point  exactly  where 
we  struck  this  cow.  It  was  very  close  to  the 
crossing  plank,  and  this  plank  Is  In  the  mid- 


dle of  the  crossing.  We  Jort  picked  her  up 
and  pushed  her  right  along  through  ttie 
crossing  fence,  which  comes  up  to  the  cattle 
guard.  I  saw  the  cow  strike  the  fence,  and 
saw  the  broken  fence  after  she  struck  it  I 
saw  the  splinters  flying  when  it  broke."  The 
fireman  testifies  to  seeing  the  cow  struck  on 
his  side  of  the  engine,  and  said  she  was  near 
the  middle  of  the  crossing  when  the  engine 
struck  her,  and  that  she  was  thrown  15  or 
20  feet  over  inside  the  fence.  A  witness  for 
the  plaintiff  was,  over  the  objection  of  coun- 
sel for  defendant,  permitted  to  give  bis  opbi- 
ion  as  to  how  and  where  the  two  cows  were 
injured.  This  was  not  a  subject  for  expert 
testimony,  and,  even  if  It  were,  the  witness 
did  not  disclose  any  superior  knowledge  or 
Information,  or  bring  himself  within  tbe  rule 
of  an  expert  witness,  and  it  was  enw  In  let- 
ting his  evidence  go  to  the  Jury. 

One  of  tbe  instructions  of  tbe  court  was 
that:  "If  you  believe  from  the  evidence,  and 
find  the  case  to  be,  that  the  engineer  of  this 
train  gave  signals  of  his  approach  by  ringing 
the  bell  and  blowing  the  whistle,  and  tbat 
as  soon  as  the  cattle  were  seen  to  approach 
the  track  the  cattle-alarm  whistle  waa  blown, 
and  the  engineer  Tised  all  tbe  meana'at  his 
command  to  control  tbe  train  and  aroid  tbe 
accident  the  Jury  should  find  for  the  defend- 
ant." This  instruction,  'tai  our  opinion,  cor- 
rectly states  tbe  law,  but  seems  to  have  been 
entirely  ignored  by  the  Jury.  A  careful  ta- 
spectlon  of  the  record  fails  to  disclose  any 
evidence  to  support  the  verdict  There  te  no 
confiict  in  the  evidence  by  which  tbe  rule 
may  be  Invoked  tbat,  where  there  is  a  sub- 
stantial conflict,  tbe  appellate  court  will  not 
disturb  the  verdict  of  the  Jury.  The  evidence 
of  tbe  engineer  and  fireman  stand  uncontra- 
dicted, and  they  were  the  only  eyewitnesses 
to  tbe  accident. 

We  do  not  deem  it  necessary  to  take  np  tbe 
several  assignments  of  error,  as  our  condn- 
slon,  we  think,  practically  disposes  of  tbe 
case. 

The  Judgment  of  the  lower  court  1b  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings In  harmony  with  this  opinion.  Costs 
to  appellant. 

QUARLES,  0.  J.,  and  SULLIVAN,  X,  con- 
cur. 


TYSON  et  al.  v.  NEILL. 

(Supreme  Court  of  Idaho.    Nov.  21,  1902.) 

EJECTMENT— LEASE    WITH     OPTION     TO    PUR- 
CHASE—WRITTEN CONTRACT— PA- 
ROL AOREBMENT. 

1.  In  an  action  of  ejectment  where  the  evi- 
dence shows  that  defendant  is  rightfully  in  pos- 
session of  the  demanded  premises  under  a  lease 
and  option  to  purchase,  the  action  must  faU. 

2.  Where  parties  enter  Into  a  contract  w- 
duee  same  to  writing,  and  state  tbe  details 
therein,  and  It  appears  to  l>e  complete  npoD  it* 
face,  the  same  cannot  be  defeated  by  anowliis 
a  contemporaneous  oral  agreement  not  made 
after  the  executioj)t,if^g|Ij,^  ,so|i0^gtt:,  and  there 
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!■  no  anegattoD  of  frand  or  mistake  In  the 
procnring  or  execution  of  the  contract. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kootenai  coun- 
ty;  A.  K.  Mayhew,  Judge. 

Action  by  James  Tyaon  and  others  against 
Robert  Nelll.  in  ejectment.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

W.  B.  Heybnm  and  B.  M.  Heybum,  for 
appellant  Edwin  McBee  and  W.  T.  Stoll, 
for  respondents. 

QUARI.BS,  C.  J.  This  action  was  com- 
menced by  the  respondents  to  recover  In 
ejectment  certain  mining  claims  and  dam- 
ages. The  defense  set  up  in  the  answer  Is 
that  defendants  were  In  possession  of  said 
mining  claims  under  a  contract  of  purchase, 
which,  upon  Inspection,  appears  to  be  a  lease 
with  an  option  to  purchase.  The  purchase 
price  mentioned  in  said  contract  la  the  sum 
of  $6,000,  and  was  to  be  paid  under  the 
terms  of  said  contract  as  expressly  provided 
therein,  as  follows:  "All  the  net  earnings, 
after  working  expenses  are  paid  for,— and  by 
'net  earnings'  Is  meant  all  the  gold  that  Is 
taken  out  of  the  said  Ctold  Nugget  and 
Sixteen  to  One  placer  claims,  after  the  men 
who  are  employed  to  work  it  properly  are 
paid  for  their  services,  and  the  tools  and  all 
necessary  supplies  are  paid  for  out  of  the 
gold  taken  out  of  the  above-mentioned  claims, 
then  the  said  parties  of  the  first  part  are 
to  receive  as  their  pay  the  remainder  till  the 
said  six  thousand  dollars  ($6,000)  is  all  and 
fully  paid,  and  when  the  said  six  thousand 
dollars  ($0,000)  is  folly  paid  It  Is  mutually 
agreed  between  the  said  parties  of  the  first 
part  and  the  said  parties  of  the  second  part 
thereto  that  the  above-mentioned  parties  of 
the  second  part,  their  heirs  and  assigns,  shall 
have  all  the  gold  taken  out  of  said  Sixteen 
to  One  and  Gold  Nugget  placer  mining 
claims,  and  have  a  full  and  complete  title 
In  and  to  said  claims  Inasmuch  as  It  is  in 
the  right  and  power  of  the  parties  of  the 
first  part  to  convey  title  to  the  said  Gold 
Nugget  and  Sixteen  to  One  placer  mining 
claims.  It  is  further  agreed  to  by  the  par- 
ties hereto  that  the  parties  of  the  second 
part  cau  at  oure  go  onto  and  enter  into  pos- 
session of  said  Gold  Nugget  and  Sixteen  to 
One  placer  mining  claims,  and  put  In  sluice 
boxes  and  all  necessary  machinery  and  ap- 
paratus to  open  up  and  properly  develop  said 
Gold  Nngget  and  Sixteen  to  One  placer  min- 
ing C'lpims.  It  is  further  agreed  that  the 
parties  of  the  first  part  have  at  all  timely 
hours  the  privilege  to  enter  into  the  diggings 
to  prospect  and  pan,  and  be  present  at  the 
time  of  cleaning  up  any  and  all  gold  that 
may  be  found  in  the  working  of  the  said 
Oold  Nugset  and  Sixteen  to  One  placer  min- 
ing claims  till  the  terms  of  this  agreement 
are  fully  complied  with.  It  is  further  mu- 
tually agreed  between  the  first  and  second 
parties  that  in  the  payment  of  the  aforesaid 


six  thonsand  dollars  98,000)  gold  dust  will 
be  taken  at  twenty  dollars  ($20)  per  ounce, 
but  It  Is  understood  that  It  must  be  good, 
clean,  merchantable  gold.  It  Is  further  mu- 
tually agreed  to  by  the  parties  hereto  that 
the  parUes  of  the  second  part  are  to  be 
responsible  for  all  expenses  that  may  be  In- 
curred In  the  working  of  the  said  Gold  Nug- 
get and  Sixteen  to  One  claims,  and  that  none 
of  the  parties  of  the  first  part  shall  be  held 
liable  for  expenses  or  Indebtedness  In  con- 
nection with  the  working  of  the  said  Gold 
Nugget  and  Sixteen  to  One  claims.  It  Is 
further  agreed  to  by  and  between  the  parties 
hereto  that  the  work  Is  to  be  done  In  a 
workmanlike  manner,  and  to  best  advantage, 
which  is  to  mean  to  get  the  most  gold  with 
the  least  expense  in  connection  therewith, 
thereby  making  the  net  profit  the  greatest 
that  can  be  made  under  the  circumstances 
and  surrounding  conditions."  The  cause  com- 
ing on  for  trial  before  the  court  and  a  Jury 
to  avoid  the  effect  of  said  contract  the 
plaintiffs  (respondents  here)  were  permitted 
by  the  court  over  the  objection  of  the  ap- 
pellant, to  offer  testimony  tending  to  prove 
that  at  the  time  of  making  the  said  con- 
tract the  appellant  promised  to  pay  respond- 
ents the  sum  of  $G0  per  week,  whether  that 
amount  of  gold  dust  was  taken  from  the 
ground  or  not  Said  plaintiffs  (respondents 
here)  were  permitted  to  prove  such  oral  con- 
tract by  the  testimony  of  two  witnesses  who 
were  plaintiffs  In  snld  action.  To  sQch  oral 
testimony  the  appellant  duly  objected,  and 
duly  excepted  to  the  action  of  the  court  in 
permitting  the  same.  The  Jury  found  a  ver- 
dict in  favor  of  the  plaintiffs  (respondents 
here)  for  the  sum  of  $2,500. 

In  our  view  of  this  case,  the  appellant  was 
rightfully  In  possession  of  said  mining  ground 
under  the  terms  and  conditions  of  said  writ- 
ten agreement,  and  this  action  In  ejectment 
would,  therefore,  fail.  The  verdict  of  the 
Jury  was  evidently  based  upon  the  testimony 
tending  to  show  the  collateral  oral  agree- 
ment claimed  by  the  plaintiffs  (respondents 
here)  to  have  been  made  at  the  time  of  the 
execution  of  said  written  contract.  Upon  no 
other  hypothesis  could  said  verdict  be  ac- 
counted for.  The  admission  of  this  testi- 
mony was  error.  Said  testimony  was  in- 
competent The  parties  having  deliberately 
made  and  entered  into  a  contract  and  re- 
duced It  to  writing,  oral  testimony  tending 
to  prove  that  contemporaneously  with  the 
making  of  such  contract  another  and  differ- 
ent understanding  was  bad  orally,  contradict- 
ing and  varying  the  terms  of  the  written 
contract  was  Inadmissible.  The  law  pre- 
sumes that  the  entire  contract  was  reduced 
to  writing,  and  that  all  conversations  between 
the  parties  relating  to  the  subject-matter 
thereof  and  all  of  the  agreements  and  con- 
ditions were  incorporated  into  said  written 
contract  See  Jacobs  t.  Shenon,  2  Idaho^ 
1002,  29  Pac.  44,  where  It  is  said:  "This 
contract  having  been  reduced  to  writing  and 
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stoned  by  tbe  parties  on  tbe  Ttb  dny  of  June, 
1889,  concluded  all  tbe  parties  thereto  at 
that  date;  and  any  contracts  made  between 
tbe  parties  prior  to  tbat  date  relating  to  tbe 
subject-matter,  and  all  conversations  and 
agreements  of  whatever  kind  bad  between 
them  prior  to  tbat  date,  are  by  law  con- 
clusively presumed  to  be  merged  in  tbis  con- 
ti'act.  No  conversations  or  agreements  bad 
or  made  before  that  time  tending  to  dispute 
or  vary  the  contract  were  proper  considera- 
tions for  tbe  Jury,  and  could  not  be  given  in 
evidence.  There  is  no  evidence  In  the  record 
of  any  agreement  or  contract  made  by  the 
parties  subsequent  to  tbe  signing  of  tbis  con- 
tract varying  tbe  terms  thereof.  It  there- 
fore stands  unchansed."  In  tbe  case  at  bar 
tbe  evidence  tending  to  prove  said  oral  agree- 
ment simply  shows  that  at  the  time  of  mak- 
ing the  contract  the  appellant  agreed  to  pay 
them  $(50  per  week,  whether  that  amount 
was  taken  out  of  the  ground  or  not  It  is 
not  claimed  tbat  this  agreement  was  made 
subsequent  to  the  signing  of  said  contract 
If  that  was  the  agreement  between  the  par^ 
ties,  it  should  have  been  Incorporated  Into 
the  contract  The  contract  Is  not  attacked 
on  tbe  ground  of  fraud,  and  it  Is  not  claim- 
ed tbat  through  mistake  or  inadvertence  of 
the  parties  any  material  portion  thereof  was 
left  out  In  reducing  the  contract  to  writing, 
and  It  appears  on  Its  face  to  be  full  and 
complete;  hence  we  must  regard  the  said 
contract  as  containing  the  entire  agreement 
between  the  parties.  It  was  upon  tbis  error 
tbat  the  plalntilfs  succeeded  In  obtaining  a 
verdict.  This  evidence  was  not  within  the 
Issues  made  by  the  pleadings. 

.For  tbe  foregoing  reasons  tbe  judgment 
must  be  reversed,  and  tbe  cause  remanded 
for  further  proceedings  consistent  with  the 
views  herein  expressed;  and  it  Is  so  ordered. 
Costs  awarded  to  appellant 

SULLIVAN  and  STOCKSLAGER,  J.,  con- 
cur. 


BOARD  OF  EDUCATION  OF  TERRITORY 
et  al.  T.  TERRITORY  ex  rei.  TAY- 
LOR, Co.  Atty. 

(Supreme  Court  of  Oklahoma.    Oct.  4,  1902.) 

INJUNCTION  —  MISAPPROPRIATION  OF  PUBLIO 
FUNDS— DUTY  OF  COUNTY  ATTORNEY— NOR- 
MAL SCHOOL  —  ESTABLISHMENT  —  APPOINT- 
MENT OF  COMMITTEE. 

1.  The  district  court,  sittinfr  as  a  court  of 
equity,  has  the  power  to  enjoin  public  officers 
from  misappropriating  public  funds,  or  expend- 
ing public  fnnds  at  an  unauthorized  place  or 
for   unauthorized    purposes. 

2.  The  county  attorney  is  the  proper  officer 
to  bring  an  action  properly  triable  within  his 
county,  ou  behnlf  of  the  public,  to  prevent  pub- 
lic offlcers  from  misappioprinting  public  funds. 

3.  The  act  of  the  legislature  of  1001,  au- 
thorizing the  governor  to  appoint  a  commissiou 
to   locate   a   site   for  the   establishment  of   a 


1 1.  See  Injunction,  vol.  27,  Cent  Dig.  Si  142,  160. 


Southwestern  Xonnal  School,  limited  the  time 
within  which  such  committee  was  to  be  ap- 
pointed; and  an  attempt  to  appoint  a  second 
committee  after  tbe  limit  had  expired  was  od- 
autborized,  and  conferred  no  authority  on  tbe 
committee  so  appointed. 

4.  Where  an  officer  has  tbe  power  to  remove 
au  appointee,  and  does  not  attempt  to  exercise 
such  power  by  direct  means,  and  the  question 
of  such  removal  depends  solely  upon  the  va- 
lidity of  the  appointment  of  a  successor,  it  will 
not  be  held  that  an  invalid  appoiutment  of  a 
successor  operates  as  a  removal  of  the  prior  in- 
cumbent. 

5.  Tbe  time  within  which  to  appoint  a  com- 
mittee to  select  a  site  for  the  Southwestern 
Normal  School  had  expired  prior  to  the  appoint- 
ment of  the  committee  wiiich  selected  Granite 
as  such  site,  and  their  appointment  was  unau- 
thorized and  their  acts  void;  and  the  territorial 
board  of  education  cannot  rightfully  expend 
any  of  the  public  funds  in  procuring  plana  or 
specifications  for,  or  in  the  erection  of,  boild- 
iugs  at  such  place. 

(Syllabus  by  the  Court) 

Error  from  district  court  Oklabonaa  conn- 
ty;    before  Justice  B.  F.  BurwelL 

Action  by  the  territory,  on  the  relation  of 
W.  R.  Taylor,  connty  attorney  of  Oklahoma 
county,  against  the  board  of  education  of 
tbe  territory  and  L.  W.  Baxter  and  others, 
as  members  of  sncb  board.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

J.  C.  Robberts,  Atty.  Gen.,  Geo.  S.  Green. 
Selwyn  Douglas,  and  B.  L.  Vandike,  for 
plaintiffs  In  error.  Howard  &  Ames,  R.  A 
Lowry,  and  Sbartel,  Keaton  &  Wells,  for 
defendant   In   error. 

BURFORD,  C.  J,  This  action  was  com- 
menced in  the  district  court  of  Oklahoma 
county  by  W.  R.  Taylor,  as  county  attorney 
of  Oklahoma  county,  against  tbe  members 
of  the  board  of  education  of  tbe  territory  of 
Oklahoma,  for  tbe  purpose  of  enjoining  the 
members  of  said  board,  as  such  board,  from 
expending  any  of  tbe  public  funds  of  said 
territory  In  the  construction  of  a  normal 
school  building  at  the  city  of  Granite,  h> 
Greer  county,  In  said  territory.  One  of  the 
members  of  tbe  board  was  a  resident  of 
Oklahoma  county,  and  the  place  of  meeting 
of  said  board  was  at  Edmond,  in  said  coun- 
ty. The  members  of  tbe  board  appeared, 
by  tbe  attorney  general  of  tbe  territory,  and 
objected  to  the  jurisdiction  of  the  court  to 
the  authority  of  the  county  attorney  of  Okla- 
homa county  to  maintain  tbe  action,  and  to 
tbe  power  to  sue  tbe  members  of  said  board. 
These  objections  being  overruled.  Issues  were 
formed  by  answer  and  reply,  and  tbe  cause 
was  submitted  to  the  court  upon  the  follow- 
ing agreed  statement  of  facts: 

"(1)  That  on  or  about  tbe  6th  day  of  May, 
1901,  Hon.  C.  M.  Barnes,  then  tbe  governor 
of  tbe  territory  of  Oklahoma,  appointed  B. 
W.  Southard,  C.  B.  Ames,  Robert  A.  Low- 
ry, J.  A.  Stine,  and  C.  M.  Cade  a  commit- 
tee to  locate  tbe  Southwestern  Normal  School 
under  article  10,  c.  28,  of  the  Session  Laws 
of   1001;    that,    immediately ^^^ .  ti^e  ap- 
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polntment  of  the  members  named,  each  mem- 
ber of  said  committee  accepted  said  appoint- 
ment, and  took  tbe  oatb,  and  filed  the  same, 
wltb  tbeir  acceptance,  in  Uie  office  of  tbe 
governor  of  OklaUoma  territory;  tbat  tbe 
said  committee  met  on  tbe  lOtb  day  of  Au- 
gust, 1901,  and  organized  by  electing  a  cbalr- 
man  and  secretary. 

"(2)  Tbat  on  tbe  8th  day  of  August,  1901, 
Hon.  W.  M.  Jenkins,  then  governor  of  Okla- 
homa territory,  appointed  Geo.  S.  Green,  W. 
C.  Tetirick,  J.  H.  Wheeler,  Luther  Martin, 
and  John  Embry  a  committee  to  locate  tbe 
said  Southwestern  Normal  School,  under  ar- 
ticle 10.  c.  28.  of  the  Session  Laws  of  1901; 
tbat  each  of  the  persons  so  named  as  mem- 
bers of  said  committee  accepted  said  ap- 
pointment on  the  12th  day  of  August.  1901, 
took  tbe  required  oath,  and  filed  the  same 
with  tbe  governor  of  Oklahoma  Territory, 
and  tbe  committee  so  named  met  and  or- 
ganized by  electing  a  chairman  and  secre- 
tary. 

"(3)  That  on  the  12th  day  of  August,  1901, 
said  Wm.  M.  Jenkins  addressed  letters  to  the 
said  Southard,  Ames,  Lowry,  Stine,  and  Cade, 
copies  of  which  are  hereto  attached,  as 
Exhibits  A,  B,  G,  D,  and  B,  to  this  agreed 
statement  of  facts. 

"(4)  Tbat  between  the  10th  day  of  Au- 
gust, 1901.  and  tbe  20th  day  of  September, 
1901,  each  committee  visited  the  southwest- 
em  portion  of  Oklahoma  territory,  and  each 
selected  the  site  for  tbe  establishment  of 
tbe  said  Southwestern  Normal  School,  as 
described  and  stated  In  the  petition  of  tbe 
plaintiff  and  tbe  answer  of  tbe  defendants, 
respectively;  that  said  selections  were  made 
between  tbe  lOtb  day  of  August  and  the  20tb 
day  of  September,  1901,  and  each  committee 
made  Its  respective  report  in  writing  to  tbe 
governor  of  Oklahoma,  the  president  of  the 
board  of  education,  and  the  secretary  of 
the  territory,  as  set  out  in  the  petition  and 
answer,  respectively.  Tbe  committee  first 
named  located  the  site  for  the  Southwestern 
Kormal  School  within  one  mile  of  the  in- 
corporated town  of  Weatberford,  which  Is 
located  in  the  southeastern  corner  of  Custer 
county,  Oklahoma.  The  last-named  commit- 
tee located  tbe  site  for  tbe  Southwestern 
Normal  School  at  the  town  of  Granite,  which 
Is  located  In  Greer  county,  Oklahoma  ter- 
ritory, near  the  eastern  Hue  of  the  county. 
Biach  of  tbe  places  named  Is  an  Incorporated 
town,  and  tbe  sites  respectively  selected  are 
within  one  mile  of  the  Incorporated  limits 
thereof,  and  each  site  contains  not  less  than 
forty  acres  of  land.  Within  30  days  after 
tbe  selection  of  the  said  sites,  deeds  were 
executed  to  tbe  territory  of  Oklahoma  to 
tbe  lands  embraced  in  said  sites,  Ui  fee  sim- 
ple, free  and  clear  of  all  Incumbrances  what- 
soever, without  cost  to  the  territory  of  Okla- 
homa, which  deeds  were  delivered,  filed,  and 
deposited  in  tbe  office  of  tbe  secretary  of 
the  territory.  Abstracts  of  title  were  also 
furnished,   showing  tbe  title  to  said  sites. 


respectively,  to  have  been  In  tbe  grantors 
at  the  time  of  said  conveyances,  and  each 
of  thp  said  towns  have  done  and  performed 
all  acts  required  of  tbem  by  said  law. 

"(5)  On  the  9th  day  of  Octolier,  1901,  the 
chief  Justice  of  Oklahoma  territory  made  an 
order  assigning  Judge  Bayard  T.  Uumer  to 
tbe  Third  Judicial  district,  for  certain  pur- 
poses. A  certified  copy  of  said  order,  as 
filed  in  the  office  of  tbe  clerk  of  tbe  district 
court  of  Oklahoma  county  on  the  14tb  day 
of  October.  1901,  Is  hereto  attached  as  Ex- 
hibit F  to  this  agreed  statement  of  facts.  A 
certified  copy  of  said  order,  as  filed  In  tbe 
office  of  tbe  clerk  of  tbe  district  court  of 
said  county  on  the  9th  day  of  November, 
1901,  is  hereto  attached  as  Exhibit  O  to  this 
agreed  statement  of  facts.  On  tbe  31st  day 
of  October,  1901,  when  tbe  restraining  order 
was  Issued  by  Probate  Judge  J.  P.  Allen, 
probate  Judge  of  Oklahoma  county.  Judge 
B.  F.  Burwell,  tbe  regular  district  Judge  of 
said  county  and  said  Third  Judicial  district, 
was  absent  from  the  county  and  from  tbe 
district  Judge  Bayard  T.  Hainer  at  said 
time  was  holding  court  in  Pottawatomie 
county.  In  said  district,  and  was  absent  from 
Oklahoma  county. 

"(6)  Tbat  tbe  commissions  Issued  and  de- 
livered to  the  members  of  tbe  committee  first 
named  to  locate  the  Southwestern  Normal 
School  were  in  writing,  signed  by  tbe  gov- 
ernor of  Oklahoma  territory  and  the  secre- 
tary, under  tbe  seal  of  tbe  territory,  and 
dated  May  6.  1901.  A  copy  of  one  of  said 
commissions  Is  hereto  attached,  tbe  others  be- 
ing of  like  tenor. 

"(7)  That  the  commissions  Issued  and  de- 
livered to  the  members  of  the  last-named 
committee  were  in  writing,  signed  by  the 
governor  of  tbe  territory  and  tbe  secretary, 
under  the  seal  of  the  terrftory,  and  dated 
August  8,  1901;  that  each  of  said  commis- 
sions issued  to  tbe  last-named  committee 
contained  a  recital  as  follows:  'Geo.  A. 
Green,  of  Guthrie.  O.  T.,  instead  of  R.  W. 
Southard,  of  Perry,  O.  T.,  retired.'  A  copy 
of  one  of  said  commissions  is  hereto  attach- 
ed, and  made  a  part  of  this  agreed  state- 
ment of  facts;  tbe  others  being  of  like  tenor, 
except  the  commission  of  W.  C.  Tetirick 
purported  to  substitute  him  for  Robert  A. 
Lowry,  the  commission  of  J.  H.  Wheeler 
purported  to  substitute  him  for  C.  B.  Ames, 
the  commission  of  Luther  Martin  purported 
to  substitute  blm  for  J.  A.  Stlne,  and  the 
commission  of  John  Embry  purported  to  sub- 
stitute blm  for  C.  M.  Cade,  whlcb  was  ex- 
pressed In  each  of  said  commissions. 

"(8)  Each  of  the  aforesaid  commissions 
designated  the  persons  therein  named  as  a 
member  of  the  committee  authorized  to  se- 
lect a  site  for  the  Southwestern  Normal 
School  under  article  10,  c.  28.  of  the  Session 
Laws  of  1901. 

"(9)  Hon.  Wm.  M.  Jenkins,  tbe  governor 
of  tbe  territory,  never  communicated  wltb 
any  member  of  tbe  ^r^t-njijn^^^i^^ 
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verbally  or  In  writing,  except  as  shown  by 
the  letters  hereto  attached  aa  Exhibits  A, 
B,  C,  D,  and  B.  There  was  never  made 
any  order  removing  the  members  of  the  first- 
named  committee  by  the  said  governor,  nor 
was  there  any  memorandum  of  such  action 
filed  in  the  governor's  office,  except  as  shown 
by  the  quotations  from  the  commissions  Is- 
sued to  the  members  of  the  last-named  com- 
mittee, as  shown  In  paragraph  7  of  this 
agreed  statement  of  facts,  and  the  appoint- 
ment book,  a  copy  of  which  Is  hereto  at- 
tached as  Exhibit  H.  The  members  of  the 
first-named  committee  had  no  notice  that  Hon. 
Wm.  M.  Jeulclns,  governor,  proposed  taking 
the  action  which  was  taken  by  him,  except 
afterwards,  as  shown  by  copies  of  letters 
hereto  attached  as  Exhibits  A.  B,  C,  D,  and 
E,  but  the  action  of  said  governor,  Wm.  M. 
Jenkins,  was  summary,  ex  parte,  and  with 
out  a  hearing  accorded  to  the  members  of 
the  first-named  committee,  or  either  of  them. 

"(10)  The  persons  constltuthig  the  commit- 
tee first  named  by  Hon.  C.  M.  Barnes,  gov- 
ernor, were  not,  and  have  not  been,  guilty  of 
any  malfeasance,  misfeasance,  or  nonfeas- 
ance in  their  said  position,  and  had  never 
resigned. 

"(11)  That  said  John  Elmbry  was  a  member 
of  the  legislative  assembly  which  enaoted 
said  law  creating  said  committee  and  normal 
school. 

"(12)  W.  R.  Taylor  was  and  Is  the  duly 
elected,  qualified,  and  acting  county  attorney 
of  Oklahoma  county,  and  as  such  brought 
this  action  against  the  defendant 

"(13)  The  defendants  constitute  the  board 
of  education  of  the  territory  of  Oklahoma 
provided  for  In  section  8,  art  1,  c.  63,  of  the 
Statutes  of  1893,  and  are  the  board  of  edu- 
cation charged  with  the  duty  of  erecting  the 
buildings  for,  and  controlling  the  construc- 
tion and  maintenance  of,  the  Southwestern 
Territorial  Normal. 

"(14)  At  the  time  of  the  filing  of  the  peti- 
tion in  this  action,  and  before  such  time,  the 
said  defendants  had  refused  to  recognize  the 
location  made  by  the  said  committee  appoint- 
ed by  Governor  C.  M.  Barnes  as  aforesaid,  or 
to  proceed  with  the  erection  of  the  said 
Southwestern  Territorial  Normal  at  the  loca- 
tion so  selected  by  them,  but  had  recognized 
the  location  made  by  the  second  committee, 
and  were  at  such  time  proceeding  with  the 
erection  of  the  said  Southwestern  Territorial 
Normal  buildings  upon  the  location  made  by 
the  second  committee,  were  having  plans 
and  specifications  made,  and  were  about  to 
Invite  bids  for  the  construction  of  said  build- 
ing or  buildings  on  the  site  so  selected  by 
the  said  second  committee,  and  the  said 
board  of  education  had  full  knowledge  of 
the  location  by  the  said  first  committee  of 
said  Southwestern  Territorial  Normal  site  at 
the  said  town  of  Weatherford. 

"(15)  That  the  estimated  cost  of  the  build- 
ings to  be  erected  at  said  town  of  Granite 
by  said  board  of  education  amounts  to  $35,- 


000;  that  a  levy  wa.t  made  on  the  taxable 
property  of  the  territory  for  the  year  1901. 
as  provided  In  said  act  and  that  the  said 
board  of  education  were  about  to  expend 
the  full  sum  of  $36,000  provided  for  by  the 
levies  authorized  in  said  act  at  the  site  so 
selected  by  the  said  second  committee. 

"(16)  That  the  said  acts  and  proceedings  of 
said  territorial  board  of  education  looking 
to  the  construction  of  the  said  Southwestern 
Territorial  Normal  transpired  at  a  meeting 
had  and  held  by  said  board  at  the  town  of 
Edmond,  county  of  Oklahoma  and  territory 
of  Oklahoma;  that  E.  B.  Rankin  Is  secretary 
of  said  board,  and  service  of  summons  was 
had  in  this  action  on  the  said  E.  B.  Rankin 
at  his  residence  in  Oklahoma  county;  that 
service  of  summons  was  had  on  the  other  de- 
fendants In  other  counties  where  they  re- 
spectively reside. 

"(17)  Proof  may  be  Introduced  upon  the 
bearing  upon  the  Issue  raised  by  the  reply  as 
to  the  alleged  disqualification  of  said  John 
Embry,  and  as  to  how  far  the  said  John 
Embry  Infiuenced  the  deliberations  or  actions 
of  said  second  committee  In  reaching  a  con- 
clusion. That  said  second  committee  never 
recognized  0.  M.  Cade  as  a  member  of  said 
committee,  or  gave  him  any  opportunity  to 
meet  with  said  second  committee. 

"(18)  That  the  school  district  in  which  the 
town  of  Granite  is  located  has  voted  bonds 
In  the  sum  of  $5.0(X),  and  deposited  said 
bonds  with  the  territorial  treasurer,  as  re- 
quired by  law,  to  be  expended,  under  the 
directions  of  the  board  of  education,  for 
fencing,  planting  trees  on,  and  l>enntifylDg 
the  school  grounds  In  accordance  with  plans, 
section  5,  art  10,  c.  28,  of  the  Session  Laws 
of  Oklahoma  Territory,  1901.  A  copy  of  the 
receipt  of  said  territorial  treasurer  Is  hereto 
attached,  marked  'Exhibit  I.'  and  made  a  part 
of  this  agreed  statement  of  facts.  And  that 
the  citizens  of  the  town  of  Weatherford  rais- 
ed by  voluntary  donation  the  like  sum  for 
like  purpose,  and  placed  the  same  in  the 
treasury  of  said  town,  to  be  delivered  to  the 
treasurer  of  Oklahoma  territory,  and  that 
said  sum  remains  in  said  town  treasury, 
awaiting  the  result  of  litigation. 

"[Signed] 

"W.  R.  Taylor,  Co.  Atty.. 
"John  W.  Shartel  and  Howard  and 
Ames  and  Robt.  Lowry. 

"Attys.  for  Plaintiff. 
"(3eo.  8.  Green  and  Selwyn  Douglas, 

"Attys.  for  Defendants. 
"J.  C.  Strang,  Atty.  Gen." 

Exhibit  A,  referred  to  in  the  stipulation.  Is 
as  follows:  "August  12,  1901.  Hon.  C.  B. 
Ames,  Oklahoma  City,  O.  T.— My  Dear  Sir: 
I  have  understood  that  you  have  made  some 
expressions  that  Indicated  that  you  felt  that 
you  had  not  been  treated  exactly  right  to 
regard  to  the  appointment  of  your  successor 
as  a  member  of  the  board  to  locate  the 
Southwest  School.  It  might  have  been  bet- 
ter to  have  addressed  you  and  the  other 
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members  of  the  committee,  and  requested 
yoor  resignations,  but  in  tbe  press  of  busi- 
ness this  was  overlooked;  but  I  assure  you 
that  I  bad  no  desire  to  hurt  your  feelings 
In  this  matter.  My  action  was  based  on  what 
seemed  to  me  a  public  duty,  and  was  pure- 
ly a  business  matter.  I  thought  that  the 
personal  relations  between  us,  and  between 
myself  and  each  of  the  members  of  the  old 
committee,  had  been  such  that  no  one  of 
them  could  Infer  that  I  bad  a  personal  mo- 
tive in  changing  the  committee,  as  our  rela- 
tions had  always  been  most  friendly.  I 
tiave  been  receiving  a  number  of  letters  of 
protest  from  the  parties  interested  directly  In 
the  location  of  this  school,  expressing  fear, 
etc..  and  I  supposed  that  the  circumstance 
-of  tbe  committee  having  been  appointed  aft- 
er the  date  of  my  commission  was  probably 
the  cause  of  some  distrust  on  the  part  of 
these  people:  and  as  the  responsibility  of  the 
location  will  eventually  rest  with  me,  or 
with  my  administration,  I  felt  that  it  was 
my  du^  to  appoint  members  of  this  com- 
mittee who.  In  my  Judgment,  would  be  ab- 
solutely free  from  any  bias  In  the  matter.  I 
4lo  not  wish  to  intimate  that  the  old  com- 
mittee was  biased,  or  that  it  would  have 
done  other  than  carry  out  the  Intention  of 
the  legislature  as  nearly  as  they  were  able 
to  know  what  that  was,  but  I  do  know  that 
the  people  interested  felt  considerable  un- 
easiness, and  I  feared  that  whatever  loca- 
tion might  be  made  would  not  be  satisfac- 
tory, and  result  as  fortunately  as  though  the 
personnel  of  the  committee  were  changed.  If 
I  have  omitted  any  duty  in  showing  due 
courtesy  to  the  members  of  the  committee 
appointed  by  Governor  Barnes,  I  hope  that 
you  will  excuse  the  oversight,  as  there  was 
no  discourtesy  Intended,  and  tbe  motives 
prompting  my  action  were  as  herein  stated, 
and  not  of  a  personal  character  at  all.  With 
best  wishes  for  your  personal  welfare,  1 
-am,  yours  very  tnily,  Wm.  M.  Jenkins,  Gov- 
ernor." 

In  addition  to  the  stipulation,  some  oral 
evidence  was  Introduced,  but  It  was  not  ma- 
terial to  the  determination  of  the  controlling 
-questions  herein  Involved. 

The  district  court  found  for  the  plalnticr, 
and  entered  a  decree  perpetually  enjoining 
-the  board  and  its  members  from  erecting  the 
Southwestern  Normal  building  at  Granite, 
and  also  from  expending  any  of  the  public 
moneys  in  furtherance  of  such  purpose.  Tbe 
defendants  in  the  court  below  appealed,  and 
are  the  plaintiffs  in  error  In  this  court. 

Tbe  legislative  assembly  of  1901  passed  an 
act  providing  for  tbe  location  and  erection  of 
tbe  Southwestern  Normal  School  in  the  south- 
western portion  of  Oklahoma.  Sections  1,  2, 
and  3  of  said  act  are  as  follows: 

"Section  1.  That  a  normal  school  for  the 
territory  of  Oklahoma  is  hereby  authorized 
to  be  established  In  the  southwestern  portion 
of  Oklahoma  territory,  to  be  known  as  the 
'Southwestern  Normal  School,'  and  to  be  lo- 


cated and  established  as  hereinafter  proyld- 
ed. 

"Sec.  2.  Tbe  purpose  of  said  school  when 
BO  located  as  hereinafter  provided,  shall  be 
the  same  as  the  normal  schools  of  the  territory 
of  Oklahoma,  located  at  Edmond  and  Alva  In 
said  territory. 

"Sec.  3.  A  committee,  consisting  of  five  men, 
to  be  appointed  by  the  governor  of  the  terri- 
tory»  is  hereby  constituted  and  appointed,  as 
a  committee  whose  duty  it  is  hereby  made, 
and  which  is  hereby  authorized  and  empow- 
ered to  select  a  site  for  the  establishment  of 
eald  normal  school  as  provided  tdr  in  this  act, 
and  wlttiin  ninety  days  after  the  passage  and 
approval  of  this  act,  it  shall  be  the  duty  of  tbe 
governor  of  said  territory  to  appoint  said 
committee,  and  the  said  committee  when  so 
appointed  shall,  between  the  tenth  day  of  Au- 
gust, 1901,  and  the  twentieth  day  of  Septem- 
ber in  said  year,  visit  said  southwestern  por- 
tion of  Oklahoma  Territory  and  select  a  site 
for  the  establishment  of  said  Southwestern 
Normal.  Such  site  to  be  selected  within  one 
mile  of  the  corporate  limits  of  an  incorporated 
town,  and  to  contain  not  less  than  forty 
acres  of  land:  provided,  that  said  committee 
shall  be  paid,  for  such  services,  the  same  per 
diem  and  mileage  as  the  board  of  education 
for  the  territory  Is  paid,  and  In  like  manner." 

The  controversy  In  this  case  arises  out  of 
tbe  conflicting  acts  of  the  two  committees  ap- 
pointed to  select  the  site  and  determine  the 
location  of  the  contemplated  building. 

Tbe  first  contention  of  plaintiCts  In  error  Is 
that  the  court  had  no  Jurisdiction,  for  the  rea- 
son that  courts  will  not  attempt  to  control 
the  action  of  persons  acting  In  a  public  char- 
acter, where  there  Is  a  matter  of  discretion  or 
Judgment  to  be  exercised.  This  contention  is 
unsound,  and  not  applicable  to  the  facts  pre- 
sented by  this  case.  There  Is  no  attempt  to 
control  any  discretionary  acts  of  the  board 
of  education  or  its  members.  They  are  not 
vested  with  any  discretionary  powers  in  the 
matter  of  the  location  or  establishment  of  the 
institution.  The  location  is  to  be  fixed  and  de- 
termined by  the  committee  appointed  for  that 
purpose,  and,  when  such  committee  has  per- 
formed Its  duties  within  its  powers  and  au- 
thority, then  the  members  of  the  board  of 
education  are  required  to  proceed  with  the 
erection  of  the  building  and  establishment  of 
the  school. 

The  next  objection  to  the  Jurisdiction  of 
the  court  is  that  it  Is  an  action  to  try  the 
title  to  an  oflice.  This  position  is  equally 
imtenable.  The  committee  was  appointed  for 
a  specific  object.  It  had  performed  its  duty, 
and  its  appointment  had  terminated  by  oper- 
ation of  law,  before  tliis  action  was  com- 
menced. The  purpose  of  the  action  is  to 
prevent  tbe  members  of  the  board  of  edu- 
cation from  doing  unauthorized  acts;  from 
Improperly  expending  the  public  funds  for  un- 
authorized purposes:  to  prevent  them  from 
entering  into  an  unauthorized  contract.  It  Is 
a  well-settled  doctrine  that  courts  of  equity 
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lut^e  power  to  enjoin  ministerial  acts  of  pub- 
lic officers  which  are  ultra  vires  and  beyond 
the  scope  of  tlieir  authority.  Noble  t.  Rail- 
road Co.,  147  U.  S.  165,  13  Sup.  Ct  271,  87 
L.  Ed.  123;  Osbom  t.  Bank,  9  Wheat.  730,  0 
L.  Ed.  204;  Wilson  v.  Lambert,  168  U.  S.  612, 
18  Sup.  Ct  217,  42  U  Ed.  599;  Printing  Co. 
r.  Lowry,  9  Okl.  SO,  59  Pac.  242;  State  ▼. 
Mptschan  <0r.)  46  Pac.  791,  41  L.  R.  A.  602; 
State  V.  Custer,  11  Ind.  211.  The  expenditure 
of  public  money  at  a  place  or  for  a  purpose 
not  authorized  by  law  is  a  misapplication  of 
the  public  funds,  and  a  sufflcient  injury  to  en- 
able the  territory,  through  one  of  Its  officers 
authorUed  to  represent  it,  to  call  upon  a  court 
of  equity  for  relief.  State  t.  Metschan  (Or.) 
46  Pac.  701,  41  L.  R.  A.  092.  While  courts  of 
equity  will  not.  In  an  action  for  injunction, 
try  the  title  to  a  public  office,  nor  attempt  to 
control  the  action  of  executive  officers  in  the 
appointment  or  removal  of  officers,  yet,  wb^e 
an  intiuiry  Into  the  legality  of  such  acts  is  an 
Incident  necessary  to  the  determination  of  a 
question  rightfully  witliin  the  power  <rf  the 
court,  such  Incidental  question  may  be  inquir- 
ed Into  sufficiently  to  enable  the  court  to  right- 
fully determine  the  question  properly  before 
it  Hence,  while  In  this  cause  the  court  will 
not  attempt  to  determine  which  of  the  two 
committees  appointed  to  select  the  site  and 
locate  the  Southwestern  Normal  School  was 
entitled  to  the  position  or  Its  emoluments,  nor 
whether  the  governor  acted  properly  or  Im- 
properly in  appointing  a  second  committee, 
nor  into  his  motive  for  such  action,  yet,  for 
the  purpose  of  determining  whether  the  board 
of  education  is  acting  within  the  scope  of  its 
powers  and  authority,  we  may  and  will  in- 
quire Into  the  acts  and  authority  upon  which 
the  validity  of  the  actions  of  the  board  of 
education  must  necessarily  depend. 

The  further  contention  is  urged  by  plain- 
tiffs in  error  that  the  county  attorney  of  Okla- 
homa county  had  no  authority  to  bring  this 
action;  that  the  attorney  general  of  the  terri- 
tory was  the  only  person  authorized  to  sue 
for  the  territory  In  this  character  of  action. 
Section  1705,  St  Okl.  1883,  provides:  "It  shaU 
be  the  duty  of  the  county  attorney  of  the  sev- 
eral counties  to  appear  in  the  district  courts 
of  their  respective  counties  and  prosecute  and 
defend,  on  behalf  of  the  territory,  or  his  coun- 
ty, all  actions  or  proceedings,  civil  or  crim- 
inal. In  which  the  territory  or  coimty  is  in- 
terested or  a  party;  and  whenever  the  venue 
is  changed  in  any  criminal  case,  or  in  any 
civil  action  or  proceeding  In  which  his  county 
or  the  territory  is  interested  or  a  party,  it 
Shall  be  the  duty  of  the  county  attorney  of 
the  county  where  such  Indictment  is  found,  or 
the  county  interested  In  such  dvU  action  or 
proceeding,  to  appear  and  prosecute  such  in- 
dictment, and  to  prosecute  or  defend  such 
civil  action  or  proceeding  in  the  county  to 
which  the  snme  may  be  changed."  By  section 
59U1,  St  Okl.  1893,  the  duties  of  the  attorney 
general  are  defined  as  follows:  "He  shall  ap- 
pear for  the  territory  and  prosecute  and  de- 


fend all  actions  and  proceedings.  cItH  or  crim- 
inal. In  the  supreme  court,  in  which  the  terri- 
tory shall  be  Interested  as  a  party;  and  shall 
also,  when  requested  by  the  governor  or  either 
branch  of  the  legislature,  appear  for  the  ter- 
ritory and  prosecute  or  defend  in  any  other 
court,  or  l)efore  any  officer  in  any  cause  or 
matter,  civil  or  criminal,  in  which  the  terrl- 
tiHry  may  be  a  party  or  Interested,  and  shall 
attend  to  all  civil  cases  remanded  by  the 
supreme  court  to  any  district  court  in  which 
the  territory  is  a  party  or  Interested."  Th» 
statutes  of  Kansas  relating  to  the  duties  of 
county  attorney  and  attorney  general  are  al- 
most identical  with  ours,  and  the  supreme 
court  of  that  state  has  hdd  in  a  number  of 
cases  that  the  county  attorney  Is  the  proper 
officer  to  prosecute  actions  of  this  character. 
Craft  ▼.  Jackson  Co.,  5  Kan.  518;  Bol>bett  v. 
State,  10  Kan.  9;  Bartlett  v.  State,  13  Kan. 
99;  State  v.  Faulkner,  20  Kan.  541;  State  v. 
Marlon  Ca,  21  Kan.  420;  Homaday  v.  State 
(Kan.  Sup.)  62  Pac.  329.  We  think  these  au- 
thorities applicable  to  a  correct  InterpretatloD 
of  our  statutes,  and  that  the  coimty  attorney 
of  Oklahoma  county  had  the  authority  to 
bring  and  prosecute  this  action,  and  this  with- 
out making  the  allegations  In  the  petition 
that  the  attorney  general  and  governor  were 
advising  tlie  proceedings  which  were  sought 
to  be  remedied  by  the  suit 

The  next  question  is  the  vital  and  control- 
ling one  in  this  case:  Which  committee  had 
legal  authority  to  select  the  site  and  location 
for  the  Southwestern  Normal  School?  The 
act  of  the  legislature  authorizing  the  estab- 
lishment of  this  school  was  approved  the  8tb 
day  of  March,  1901.  By  the  provisions  of  sec- 
tion 3  of  this  act,  a  committee  of  five  was 
constituted  and  empowered  to  select  a  site  for 
the  establishment  of  said  normal  school,  and 
the  governor  was  empowered  and  authorized 
to  appoint  said  committee  within  90  days 
from  the  passage  of  the  act.  On  the  6th  day 
of  May,  1901,  Gov.  Barnes  appointed  the  first 
Mmmittee,  which,  within  the  time  limited,  se- 
lected Weatherford  as  the  site.  On  August  8, 
1901,  Gov.  Jenkins,  who  had  succeeded  Gov. 
Barnes,  appointed  another  committee,  which, 
within  the  time  limited  for  making  the  sdec- 
tion  of  a  site,  selected  Granite  as  such  site. 
To  avoid  confusion,  these  boards  have  beea 
designated  the  "Barnes  Committee,"  and  the 
"Jenkins  Committee."  The  tnritorlal  board 
of  education  recognized  the  location  made  by 
the  Jenkins  committee,  and  was  proceeding  to 
establish  the  school  at  Granite  when  this  suit 
was  commenced.  Much  discussion  has  been 
Indulged  In  as  to  whether  these  appointees 
were  officers,  employes,  or  commissioners,  and 
whether  they  were  subject  to  removal  at  will 
by  the  governor.  We  do  not  find  that  a  de- 
termination of  these  questions  is  necessary. 
The  appointees  were  a  committee  selected  for 
a  specific  purpose,  and  so  soon  as  that  duty 
was  performed  their  functions  ceased.  Tte 
governor  was  authorized  to  appoint  and  dtar- 
ged  with  the  duty  of  appointios  a^ 
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tee,  and  the  time  wttbln  which  he  was  antbor- 
ked  to  perform  his  duty  was  limited  In  dura- 
tioD.  The  position  of  the  committee  was  not 
a  continuing  one.  The  power  to  appoint  was 
not  a  continuing  one  beyond  the  limit  fixed 
by  statute.  The  governor  exercised  the  pow- 
er conferred  and  performed  the  duty  within 
the  time  limited,  and  the  committee  appointed 
within  the  time  performed  the  duty  Imposed 
upon  it,  and  made  report  of  its  work.  If  the 
second  committee  had  been  appointed  within 
the  time  limited  by  statute,  then  a  very  differ- 
ent question  would  be  presented.  But  the 
limit  on  the  authority  of  the  governor  having 
expired  before  the  second  committee  were  ap- 
pointed, bis  actions  were  functus  officio,  and 
the  second  committee  was  not  even  a  de  fac- 
to committee,  unless  the  first  committee  were 
removed,  or  had  in  some  manner  vacated  their 
positions.  It  is  admitted  in  the  stipulation  that 
the  first  committee  were  neither  removed,  nor 
bad  they  resigned,  prior  to  the  appointment  of 
the  second  committee.  It  Is  contended  by 
plaintiffs  in  error  that,  in  the  absence  of  some 
statutory  regulation  or  prohibition,  the  power 
to  remove  is  Incident  to  the  power  to  appoint, 
and  that  the  appointment  of  a  second  officer  is 
ipso  facto  a  removal  of  the  first  Conceding 
the  first  proposition  to  be  sound,  the  second  is 
•object  to  some  limitations.  The  supreme 
court  of  the  United  States  has  repeatedly  held 
that  where  there  is  no  statutory  mode  regu- 
lating, or  prohibition  of,  the  removal  of  public 
•officers,  the  power  of  removal  is  incident  to 
tbe  power  of  appointment  especially  when 
tbe  tenure  is  not  fixed  by  the  constitution. 
Ex  parte  Hennen,  13  Pet  230,  10  L.  Ed.  136; 
Parson  v.  U.  S.,  167  U.  S.  324,  17  Sup.  Ct.  880, 
42  L.  Ed.  185;  Reagon  T.  U.  S.,  182  U.  S.  419, 
21  Sup.  Ct  842,  45  U  Ed.  1162.  And  in  the 
Hennen  Case,  supra.  It  was  said:  "Where  tbe 
appointing  power  Is  a  continuing  one,  the  new 
appointment  of  a  successor  would  be  per  se 
a  removal  of  tbe  prior  incumbent."  But  this 
rule  cannot  be  invoked  in  the  case  under  con- 
sideration. Gov.  Jenkins  never  made  any  or- 
der of  removal  of  tbe  Barnes  committee.  His 
only  official  act  was  the  appointment  of  the 
second  committee,  each  of  whom  be  designat- 
ed as  "instead  of ,  retired."  These  ap- 
pointments were  without  authority  at  tbe 
time  they  were  made,  and  hence  conferred  no 
authority  on  tbe  appointee.  It  is  clear  that  it 
was  not  the  purpose  of  the  governor  to  re- 
move the  first  committee,  and  leave  the  law 
Inoperative.  This  may  be  gathered  from  his 
letter  of  explanation  and  apology  sent  to  tbe 
members  of  tbe  Barnes  committee.  It  was 
only  bis  purpose  to  substitute  a  new  commit- 
tee for  tbe  first  and  have  the  Institution  lo- 
cated by  a  committee  of  bis  own  selection. 
Tbe  appointments  made  by  him  being  of  no 
force  as  appointments,  it  cannot  be  said  that 
they  were  effective  as  removals.  And  if  it 
were  conceded  that  he  had  tbe  power  to  re- 
move tbe  old  board  at  the  time  he  made  tbe 
appointments  of  tbe  second  committee,  which 


we  do  not  wish  to  be  understood  as  conceding, 
yet  he  did  not  exercise  such  power  in  a  man- 
ner to  make  It  effective,  and  tbe  Barnes  com- 
mittee was  never  devested  of  its  powers,  and 
its  acts  were  within  its  authority. 

The  Judgment  of  the  district  court  of  Okla- 
homa county  is  affirmed.  It  is  further  order- 
ed that  tbe  plaintiffs  in  error  pay  tbe  costs 
of  this  proceeding.  Ail  the  Justices  concur, 
except  BURWELL,  J.,  who  presided  below, 
not  sitting,  and  IRWIN,  J.,  absent 


CHEESMAN  v.  NICHOLL. 

(Court  of  Appeals  of  Colorado.     Nov.  10, 
1902.) 

DEED-CONSIDKRATION— PAROL  BTIDBNCE>— 
DEGREE  OP  PROOF. 

1.  Tbongb  a  deed  of  plaoer-mining  claims  re- 
cited tbe  consideration  as  $2,200.  and  a  receipt 
given  at  the  time  by  the  grantors  for  their  re- 
spective shares  of  the  $2,200  recited  that  the 
amount  stated  was  "in  full  for  balnuce  dae  on 
placer  claims,  as  per  deed  received  thU  da.v," 
It  may  Y>e  shown  by  parol  that  it  was  aereed 
that  a  further  consideration  should  be  paid  if 
ever  the  grantee  utilized  the  property  for  any 
purpose. 

2.  An  Instruction  that  a  grantor  claiming 
that  it  was  agreed  he  should  he  pnid  a  g.  eater 
consideration  than  that  recited  in  the  deed  must 
prove  it  by  a  preponderance  of  the  evidence, 
and  that  this  must  be  so  clear  as  to  satisfy 
the  jury  that  the  agreement  was  made,  is  suf- 
ficient. He  is  not  bouud  to  prove  It  heyond  a 
reasonable  donbt 

Appeal  from  district  court,  Arapahoe  coim- 
ty. 

Action  by  John  J.  Nicholl  against  Walter  S. 
Checsman.  Judgment  tor  plaintiff.  Defend- 
ant appeals.    Affirmed 

Rogers,  Shafroth  &  Gregg,  for  appellant. 
Waiter  M.  Keenan  and  Patterson,  Richardson 
&  Hawkins,  for  appellee. 

WILSON,  P.  J.  Appellee,  who  was  plaintiff 
in  tbe  suit,  and  six  others,  conveyed  to  the 
defendant  their  interest  in  certain  unpatented 
placer-mining  claims.  Tbe  consideration  re- 
cited In  tbe  deed  was  $2,200,  but  it  is  claimed 
tliat  prior  to  and  at  tbe  time  of  tbe  execution 
and  delivery  of  tbe  deed  there  was  an  oral 
agreement  between  the  parties  whereby  tbe 
defendant  should  pay  to  the  plaintiff  and  his 
co-owners  the  sum  of  $1,300  additional  if  the 
defendant  ever  utilized  the  property  for  any 
purpose.  It  Is  admitted  that,  prior  to  the 
commencement  of  this  suit,  defendant  had 
utilized  tbe  property  in  the  construction  of  a 
large  reservoir.  Plaintiff  seeks  to  recover  by 
this  action  his  proportion  (one-seventh)  of  tbe 
additional  payment  which  he  claims  was  to 
have  been  made  on  the  happening  of  such  con- 
tingency. 

it  is  conceded  that  under  certain  circum- 
stances, and  for  certain  purposes,  the  recital 


1  L  See  Evidence,  vol.  M,  Cent.  DIs.  |  UU. 
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of  L*ie  consideration  In  a  deed  may  be  explain- 
ed, and  even  contradicted,  by  parol  testimony. 
The  rule  Is,  as  almost  universally  recognized 
and  established,  that  the  admissibility  of 
parol  evidence  In  such  cases  depends  upon 
the  object  and  purpose  for  which  It  is  offered 
and  UR(>d.  If  It  Is  sought  thereby  to  Impeach 
the  validity  of  the  deed,  or  to  impair  Its  oper- 
ation as  a  conveyance,  It  cannot  be  received. 
If  the  effort  is  solely  to  alfect  the  considera- 
tion expressed,  by  explaining  or  contradicting 
it,  where  the  recital  does  not  contain  matters 
of  contract,  nor  language  plainly  showing 
that  it  was  Intended  therein  to  conclusively 
state  the  full  consideration.  It  Is  admissible. 
Brown  v.  State,  5  Colo.  508;  Fechheimer  v. 
Trounstlne,  16  Colo.  388,  24  Pac.  882;  Jack- 
son V.  Hallway  Ca,  54  Mo.  App.  641;  Pickett 
V.  Green,  120  Ind.  588,  22  N.  B.  T37;  8  Wasbb. 
Real  Prop.  pp.  876,  877;  2  Phil.  Bv.  p. 
548.  In  Wasbb.  Real  Prop.,  supra,  it  was 
said:  "It  Is  competent  to  prove  by  parol  what 
the  real  considwatlon  agreed  to  be  paid  was, 
and  to  show  that  the  same,  or  some  part  of  it, 
remains  unpaid,  though  not  thereby  to  im- 
peach the  title  conveyed  by  the  deed.  •  •  • 
The  true  doctrine  Is  stated  In  Grout  v.  Town- 
send,  2  Hill,  554,— that,  where  a  deed  acknowl- 
edges the  receipt  of  a  consideration,  the  gran- 
tor and  all  claiming  under  him  are  estopped 
from  denying  that  one  was  paid.  They  may 
disprove  the  payment  for  the  purpose  of  re- 
covering the  consideration  money,  but  tbey 
cannot  do  so  for  the  purpose  of  destroying 
the  effect  and  operation  of  the  deed.  The  de- 
sign of  the  clause  acknowledging  payment  of 
consideration  is  not  to  fix  the  precise  amount 
paid,  but  to  prevent  a  resulting  trust  in  the 
grantee."  In  2  Whart  Bv.  |  1040,  it  Is  said: 
"Where  the  recital  Involves  a  contract,  it  es- 
tops. If  it  does  not  involve  a  contract,  it  oper- 
ates only  as  a  unilateral  general  admission, 
and  is  open  to  explanation."  In  2  Phil.  Bv., 
supra.  It  is  said:  "It  is  not  any  contradiction 
to  the  instrument  to  prove  a  larger  considera- 
tion than  that  which  is  stated."  The  acknowl- 
edgment in  a  deed  of  the  receipt  of  the  whole 
cou^deratlon  will  not  prevent  the  vendor  from 
recovering  the  whole  or  any  part  of  the  un- 
paid price,  and  be  may  maintain  his  case  by 
parol  evidence.  Wilkinson  v.  Scott,  17  Mass. 
249.  The  grantor  in  a  deed  or  written  instru- 
ment may  prove  and  recover  upon  an  oral 
agreement  to  pay  an  additional  consideration 
upon  tlie  happening  of  a  certain  contingency. 
Clark  V.  Deshon,  12  Cush.  589;  Nlckerson  v. 
Saunders,  36  Me.  413;  Thomas  v.  Barker,  37 
Ala.  392.  In  the  first-cited  case  the  considera- 
tion named  in  the  conveyance  was  $4,500. 
The  plaintiff  was  permitted  to  show  that  prior 
to  its  execution  there  was  an  oral  agreement 
between  the  parties  to  the  effect  that  upon  the 
saie  of  the  vessel  which  was  the  subject  of 
the  asHlgnment  or  conveyance,  at  the  end  of 
six  monttis.  the  defendant  would  pay  to  him 
the  proceeds  above  $4,500,  and  a  commission 
of  10  per  cenL,  or  would  reconvey  the  brig 


upon  payment  of  $4,500  and  vncb  commission. 
The  Judgment  was  In  favor  of  plaintiff.  In 
the  Maine  case  the  contingency  was  that  in 
the  event  a  road  which  passed  through  the 
land  conveyed  at  the  time  of  the  conveyance 
should  be  altered  or  discontinued,  and  dam- 
ages be  allowed  therefor,  the  plaintiff  grantor 
should  have  the  same  as  a  part  of  the  consid- 
eration of  the  sale.  Irrespective  of  these  au- 
thorities, if  a  vend(»'  Is  entitled  to  prove  and 
recover  upon  an  oral  agreement  a  considera- 
tion additional  to  that  expressed  in  the  deed, 
we  cannot  see  why,  upon  principle  or  reason, 
he  should  not  have  the  right  to  do  the  same 
thing,  even  though  the  additional  considera- 
tion rest  upon  the  happening  of  a  contingency; 
It  being  such  as  not  to  defeat  or  impair  the 
operation  of  the  conveyance.  In  either  case 
the  underlying  principle  is  the  same,  viz^  the 
right  by  parol  testimony  to  explain,  vary,  or 
contradict  the  recital  of  the  consideration  ex- 
pressed in  the  deed;  the  recital  being  mer«Iy 
in  the  nature  of  a  receipt  for  some  considera- 
tion, so  as  to  support  the  conveyance  and  pre- 
vent a  resulting  trust  in  the  grantee.  The 
Colorado  authorities  cited  by  counsd  are  not 
in  conflict  with  these  views,  nor  with  this 
conclusion.  In  Brown  v.  State,  sui»%,  a  for- 
feiture was  involved,— one  which  defeated  the 
entire  conveyance.  In  Drake  v.  Root,  2  Colo. 
686^  and  also  in  Refining  Co.  ▼.  Tabor,  13  Colo. 
60,  21  Pac.  925,  6  L.  R.  A.  236,  16  Am.  St 
Rep.  186,  it  was  sought  to  prove  a  contempo- 
raneous parol  agreement  whereby  the  gran- 
tor, despite  the  conveyance,  was  to  retain  pos- 
session of  the  premises.  In  whole  or  in  port, 
for  a  specified  length  of  time.  This  would 
have  Impaired  and  defeated  the  operation  of 
the  deed,  because  by  statute  it  was  and  Is  ex- 
pressly provided  that  the  execution  and  ddlv- 
ery  of  a  deed  shall  carry  with  it  the  right  to 
immediate  possession  by  the  grantee.  Gen. 
St  f  206;  Mills'  Ann.  St  i  435.  It  Is  a  mat- 
ter of  common  knowledge  that  the  recitals  of 
consideration  in  conveyances  cannot  be  relied 
upon  as  true.  Very  generally,  if  not  in  the 
majority  of  Instances,  the  recital  is  of  a  great- 
er or  loss  amount  where  the  consideration  Is 
money,  than  the  true  consideration.  It  would 
in  many  cases  work  great  hardship,  this  be- 
ing the  practice,  both  to  vendors  and  vendees, 
if  the  recital  was  in  all  cases  conclusive.  And 
If  the  grantee  may  be  permitted,  in  a  suit  for 
the  purchase  money,  to  prove  by  parol  testi- 
mony that  the  consideration  was  less  than 
that  expressed  In  the  deed,  why  should  not  the 
grantor  be  allowed  to  show  by  the  same  cha^ 
acter  of  evidence  that  It  was  greater? 

It  Is  contended,  however,  by  defendant 
that  conceding  the  rule  as  announced  to  be 
the  true  one,  it  does  not  embrace  this  trana- 
actlon,  because  all  of  the  instruments  in  writ- 
ing executed  contemporaneously  with  the 
deed,  and  referring  to  this  sale,  should  be 
considered  and  treated.  In  legal  effect  •> 
one,  and,  when  so  considered,  it  conclnsively 
appears  that  the  deed  was  intended  to,  and. 


Digitized  by 


Ljoogle 


Cola) 


CHEESMAK  y.  KIOHOLL. 


799 


did,  recite  the  fnll  consideration  to  be  paid. 
These  additional  instruments  were  an  affl- 
darlt  by  the  fsrantors  that  they  were  the 
original  locators  ot  the  placer  mining 
claims,  that  they  were  citizens  of  the  Unit- 
ed States,  that  the  assessment  work  had 
been  done  regularly  upon  each  of  the  claims 
since  their  location,  and  that  npon  each  of 
them  a  sufficient  amount  of  work  had  been 
done  to  entitle  them  to  l>e  patented;  also  an 
agreement  that  they  would  assist  the  de- 
fendant or  his  assigns  in  his  application  for 
patent,  and  would  in  such  case  make  affida- 
vit as  to  the  ?500  worth  of  work  done,  and 
necessary  to  secure  patent,  and  would  testi- 
fy as  to  the  annual  assessment  work;  and 
also  a  statement  of  account,  showing  the 
WTeral  amounts  dne  to  the  several  grantors 
In  accordance  with  the  consideration  ex- 
pressed in  the  deed,  signed  by  the  auditor 
and  manager  of  the  Mountain  Waterworks 
Constmction  Company,  through  whom  the 
money  was  paid,  and  on  the  back  of  it  a 
receipt  for  the  several  amounts,  signed  by 
the  several  grantors.  Counsel  earnestly  nrgre 
that  this  latter  statement  constitutes  what 
they  call  a  "voucher."  and  that  its  recitals 
are  not  subject  to  impeachment  by  parol  tes- 
timony, as  would  be  those  of  a  receipt.  We 
do  not  feel  it  necessary  to  enter  into  any 
discussion  as  to  what  the  instrument  should 
be  technically  called,  or  what  it  constitutes. 
Let  It  be  called  whatever  It  may;  there  is 
nothing  in  its  contents,  any  more  than  in 
the  deed,  showing  that  It  recited  the  entire 
consideration  for  the  conveyance.  There  is 
nothing  in  it  which  is  inconsistent  with  the 
theory  of  plaintitT,— that  an  additional  con- 
sideration was  to  be  paid  upon  the  happen- 
ing of  a  certain  contingency.  It  recited  tru- 
ly that  the  amount  stated  was  'in  full  for 
balance  due  on  placer  claims,  as  per  deed 
received  this  day."  That  this  was  all  that 
was  due  upon  the  execution  and  delivery  of 
the  deed  is  not  disputed.  It  does  not,  how- 
ever, necessarily  exclude,  and  is  not  incon- 
sistent with,  the  Idea  that  a  further  sum 
might  thereafter,  upon  the  happening  of  a 
oontingency,  become  due.  A  party  Is  not 
estopped  to  explain  by  parol  testimony  a  re- 
ceipt, even  where  the  recital  is  in  full  of 
all  claims.  Bettman  v.  Shadle,  22  Ind.  App. 
543,  53  X.  B.  602;  Allen  v.  Milt  Co.,  18  Wash. 
218,  61  Pac.  372.  We  see  no  greater  reason 
why  the  plahitltT  should  be  estopped  In  this 
case  to  explain  the  recital  In  this  so-called 
Toucher,  If,  Indeed,  any  explanation  was 
needed. 

It  is  claimed,  however,  that  the  parol  tes- 
timony offered  was  inadmlBslble,  because  the 
contingency  on  the  happening  of  which 
plaintlfT  alleged  that  he  was  entitled  to 
an  additional  payment  was  one  which  tend- 
ed to  defeat  the  operation  and  effect  of 
the  conveyance.  It  is  urged  that  by  the  exe- 
cution and  delivery  of  the  deed  the  defend- 
ant became  entitled  to  the  Immediate  posses- 


sion of  the  property,  and  had  the  consequent 
right  to  subject  It  to  any  use  he  saw  fit  Ad- 
mitting this  to  be  true,  we  cannot  see  how 
It  can  avail  the  defendant  The  plaintiff 
has  not  sought,  nor  does  he  seek,  to  deprive 
him  of  the  use  or  possession  of  the  proper- 
ty, but  simply  claims  that  he  was  to  be  paid 
an  additional  sum  if  in  the  future  the  de- 
fendant found  that  he  could  utilize  and  did 
ntilize  the  property. 

It  Is  Insisted  that,  nnder  the  evidence,  if 
there  was  any  agreement  at  all  with  refer- 
ence to  the  payment  of  a  consideration  addi- 
tional to  that  expressed  In  the  deed,  it  must 
have  been  entered  into  by  the  defendant 
through  an  agent,  his  attorney,  who,  acting 
for  him,  prepared  the  deed  and  other  accom- 
panying papers,  and  that  there  is  no  proof 
whatever  of  the  existence  of  this  agrency.  It 
is  elementary  that  an  agency  may  be  estab- 
lished not  only  by  proof  of  an  express  au- 
thorization or  appointment,  but  also  by  evi- 
dence of  facts  and  circumstances  from 
which  the  existence  of  the  agency  may  be 
conclusively  presumed.  In  this  case  plain- 
tiff was  nnable  to  show  express  authority 
from  the  defendant  to  his  attorney  to  act 
as  his  agent  In  the  matter  In  question,  and 
was  forced  to  rely  upon  acts  and  circum- 
stances to  establish  it  Some  of  these  were 
disputed.  Others  were  not  denied.  There 
was  a  direct  and  positive  conflict  between 
the  testimony  of  Mr.  Barnes  and  Mr.  NIchoIl, 
on  the  one  part,  and  the  defendant  on  the 
other,  as  to  certain  facts  having  a  material 
bearing,  with  others,  upon  the  question. 
These  were  concerning  conversations  be- 
tween these  parties  and  the  defendant  sub- 
sequent to  the  execution  of  the  deed.  These 
conversations  were  not  applicable,  as  claim- 
ed, alone,  where  ratiflcation  was  In  issue, 
but  were  clearly  admissible  to  show.  In  con- 
nection with  other  facts,  an  express  appoint- 
ment of  the  agent,  or  facts  from  which  such 
appointment  should  be  presumed.  Being 
thus  presented,  therefore,  the  question  of 
the  existence  of  the  agency  was  not  one  of 
law,  but  one  of  fact  to  be  submitted  to  the 
Jury.  It  having  been  so  submitted  upon  con- 
flicting evidence,  and  under  proper  Instruc- 
tions, this  court  is,  nnder  the  well-settled 
rule,  concluded  by  the  verdict.  It  was  not 
so  manifestly  against  the  weight  of  the  evi- 
dence, if  at  all,  as  to  Justify  the  Interfer- 
ence of  the  appellate  court  Lester  v.  Sny- 
der, 12  Colo.  App.  352.  55  Pac.  613,  Is  not  in 
point,  and  does  not  tend  to  support  the  posi- 
tion of  defendant  There  the  sole  question 
was  whether  an  agency  could  be  presumed 
from  certain  admitted  and  undisputed  facts. 
This  was  manifestly  purely  a  question  of 
law.  There  was  no  dispute  as  to  any  facts 
for  a  Jury  to  pass  upon.  As  we  have  stated, 
a  different  case  is  presented  here. 

Certain  assignments  of  error  are  predi- 
cated upon  some  of  the  Instructions  to  the 
Jury.    Instruction  No.  2  was,  In  substance^ 
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to  the  effect  that  If  the  Jury  found  from  a 
preponderance  of  the  evidence  that  the  agree- 
ment in  question,  for  the  payment  of  an 
additional  consideration,  had  been  entered 
into  as  alleged  by  plaintiff,  and  that  the 
contingency  upon  which  It  was  to  become 
due  hud  happened,  then  the  verdict  should 
be  for  the  plaintiff.  Insti-uction  No.  3  was 
with  reference  to  the  agency,  and  the  char- 
acter and  quantum  of  proof  by  which  it 
must  be  shown.  No.  4  was  recitative,  and 
was  to  the  effect  that  in  this  action  the 
substantial  part  of  the  plaintiff's  complaint 
was  that  at  the  time  of  the  execution  of 
the  deed  and  certain  other  instruments,  rel- 
ative to  the  conveyance  by  plaintiff  and 
others  to  the  defendant  of  certain  placer 
mining  claims,  it  was  agreed  that  au  addi- 
tional consideration  should  be  paid,  etc.,  as 
alleged  by  plaintiff,  and  that  the  making 
of  such  agreement  was  denied  by  defendant 
No.  5  was  to  the  effect  that  the  several  writ- 
ten instruments  executed  and  delivered  at 
the  time  of  the  sale  were  presumed  to  con- 
tain all  the  agreements  of  the  parties,  and 
that,  to  add  the  additional  agreement  claim- 
ed, it  was  necessary  that  the  testimony 
should  be  so  clear  as  to  satisfy  the  Jury  that 
the  agreement  was  made  as  claimed  by  the 
plaintiff.  To  this  instruction,  defendant  re- 
quested the  addition  of  the  words  "beyond 
a  reasonable  doubt,"  which  request  was  de- 
nied. None  of  the  instructions  are  inconsist- 
ent ot  conflicting.  No.  2  was  not  erroneous 
because  It  did  not  state  the  entire  transac- 
tion, and  made  no  reference  to  the  deed  and 
other  Instruments.  When  taken  as  a  whole, 
the  instructions  fairly  presented  to  the  Jury 
the  entire  transaction.  In  such. case,  there 
being  nothing  to  indicate  In  the  slightest 
degree  that  the  Jury  might  have  been  misled. 
It  Is  sufficient,  and  the  objections  to  the 
charge  cannot  be  sustained.  Union  Gold 
Mln.  Co.  V.  Rocky  Mt  Nat  Bank,  2  Colo. 
565:  Hindry  v.  McPhee,  11  Colo.  App.  398, 
i53  Pac.  389:  Slmonton  v.  Rohm,  14  Cola 
51,  23  Pac.  80. 

We  know  of  no  rule  or  authority  why  It 
should  be  reversible  error,  if  error  at  all. 
for  the  court  to  have  refused  the  addition 
to  the  fifth  Instruction  of  the  words,  "be- 
yond a  reasonable  doubt."  The  Jury  were 
instructed  that  the  burden  of  proof  was  up- 
on the  plaintiff,  and  that,  before  they  would 
be  authorized  to  find  for  bim.  they  must 
find  that  he  had  proved  the  material  facts 
in  question  by  a  preponderance  of  the  evi- 
dence, and  that  this  must  be  so  clear  as  to 
satisfy  them  that  the  agreement  In  question 
had  been  made  as  claimed  by  plaintiff.  We 
think  this  entirely  sufficient  The  authori- 
ties concur  that  the  recital  of  the  considera- 
tion in  a  deed  is  only  prima  fncle  proof 
against  the  party  making  it,  liable  to  be 
explained,  varied,  or  contradicted  by  parol 
evidence,  and  that  it  stands  upon  the  same 
basis  in  this  respect  as  an  ordinary  receipt 


for  money.  If  this  be  tme.  we  know  of  no 
reason  for  requiring  a  greater  quantum  of 
proof  in  the  one  case  than  in  the  other.  It 
concerns  only  the  payment  of  a  money  con- 
sideration, and  neither  affects  nor  impahrs 
the  validity  of  the  conveyance  of  realty. 

The  facts  were  passed  upon  by  the  Jury, 
and  found  in  favor  of  the  plaintiff.  Being 
unable  to  discover  any  errors  of  law,  the 
Judgment  must  be  affirmed.    Affirmed. 


MURPHY  V.  GUMAER. 
(Court  of  Appeals  of  Colorado.    Nov.  10,  1902.) 

NOTES— CONSIDERATION— ESTOPPEL  TO  AS- 
SERT INVALIDITY— NATIONAL 
BANKS— LOANS. 

1.  A  natioual  bank  having  violated  the  pro- 
visioDOf  the  national  banl;ing  act  forbiddiog  loani 
to  any  one  person  or  corporation  in  excess  of 
one-tenth  of  its  stock,  and  having  become  liable 
to  forfeit  its  privileges,  its  principal  stockhold- 
er induced  defendant,  as  a  matter  of  accommo- 
datioD,  to  execute  several  note.s.  one  of  tlietu 
payable  directly  to  the  bank,  nod  the  others  in- 
dorsed to  it,  which  were  entered  as  part  of  its 
assets,  the  unauthorized  Imuds  being  reduced 
ac'cordiuuly.  Held  that,  if  the  bank  released  its 
claims  on  account  of  the  loans  to  the  extent  of 
the  notes,  they  were  supported  by  a  sufficient 
consideration. 

!L  Even  if  the  bank  did  not  release  its  claim 
on  account  of  the  loans,  the  notes,  havinf;  been 
given  with  the  intention  of  having  them  ap- 
pear on  the  books  of  the  bank  and  in  its  pub- 
lished statements  as  valid  assets,  and  they  bar- 
ing been  so  used,  defendant  was  estupiied.  as 
aeain.st  the  creditors  of  the  bank,  it  bavins  be- 
come insolvent,  to  say  that  they  were  invalid. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Daniel  Murphy,  as  recelv«-  of 
the  Needles  National  Bank  of  Needles,  Gal.. 
against  Augustus  R.  Gumaer.  Judgment  for 
defendant  and  plahitiff  appeals.     Reversed. 

Cranston,  Pitkin  &  Moore,  for  appellant 
Patterson,  Richardson  &  Hawkins,  for  ap- 
pellee. 

THOMSON,  J.  In  the  latter  part  of  1882 
or  early  part  of  1803  the  Needles  National 
Bank  of  Needles.  Cal.,  was  organized  pur- 
suant to  the  national  banking  act  with  a 
capitalizatk>n  of  $30,000,  and  was  opened  for 
business  In  March,  1803.  On  the  15th  day 
of  May.  1893,  A.  R.  Gimiaer  made  his  two 
negotiable  promissory  notes  for  $2,500.  due 
Uu  days  after  date,  and  payable  one  to  the 
order  of  the  Gladiator  Mintaig  Company,  and 
the  other  to  the  order  of  the  Needles  National 
Bank:  and  on.  the  20tb  day  of  the  same 
month  he  made  his  three  additional  nego- 
tiable promissory  notes  for  $2,500  each,  due 
60  days  after  date,  and  payable,  respectively, 
to  the  Nevada  Southern  Railway  Company, 
the  Needles  Reduction  Company,  and  Isaac 
E.  Blake.  The  note  to  the  bank  was  de- 
livered to  It  and  before  their  maturity  the 
others  were  Indorsed  by  the  payees,  and  de- 
livered to  it     When  these  notes  matured. 
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tbey  were  replaced  by  new  notes  given  by 
Guniaer  for  tbe  same  amount  to  the  same 
payees,  all  payable  on  demand;  those  to  the 
Gladiator  Mining  Company  and  the  Needles 
Reduction  Company  on  tbe  15th  day  of  July, 
1S93,  and  those  to  the  Needles  National  Bank, 
Isaac  B.  Blake,  and  tbe  Nevada  Southern 
Railway  Company  on  the  20th  day  of  July, 
1S93.  All  of  these  notes  were  Immediately 
delivered  to  tbe  bank,  and,  except  the  one 
payable  to  It,  were  indorsed  by  the  respective 
payees.  The  original  notes  were  surrendered 
to  the  maker.  In  December,  1894,  the  bank 
suspended  payment,  and  Daniel  Murphy,  hav- 
ing been  appointed  its  receiver  by  the  comp- 
troller of  the  currency,  duly  qualified  as  such, 
and  entered  upon  the  discharge  of  tbe  duties 
of  his  office.  On  the  18th  day  of  November, 
1896,  this  action  was  brought  by  the  receiver 
against  Oumaer  to  recover  the  amount  due 
on  the  notes.  The  defense  was  that  each  of 
the  notes  was  accommodation  paper,  given 
without  consideration,  and  that  neither  the 
bank,  nor  the  plaintlfT,  nor  any  one  else  ever 
acquired  title  to  the  notes,  or  any  of  them, 
as  a  bona  flde  holder  for  value.  The  verdict 
and  judgment  were  for  the  defendant,  and 
tbe  plaintiff  appealed. 

Tbe  evidence  disclosed  the  following  facts: 
The  stockholders  of  the  Nevada  Southern 
Railway  Company,  the  Gladiator  Mining  Com- 
pany, the  Needles  Seduction  Oompacy,  and 
the  Needles  National  Bank  were  nearly  iden- 
tical, and  a  majoiity  of  the  stock  in  all  of 
tbem  was  owned  by  Isaac  E.  Blake,  who 
was  also  a  director  of  the  bank.  The  bank 
loaned  to  each  of  the  corporations  $5,000, 
which  amount  equalled  one-tenth  of  Its  paid- 
up  capital  The  managers  of  the  companies, 
and  also  Mr.  Blake,  made  large  overdrafts 
on  their  accounts,  the  exact  amounts  of 
which  do  not  appear.  The  loans  were  not 
paid,  and  tbe  officers  of  the  bank  wrote  to 
Blake,  asking  bim  to  put  some  other  paper 
In  tbeir  possession,  so  that  they  would  not 
appear  to  have  extended  credits  beyond  the 
limits  of  the  national  banking  act.  Mr.  Blake 
then  requested  the  execution  by  the  defend- 
ant of  the  notes  in  question,  acquainting  him 
fully  with  the  situation,  and  Informing  bim 
that  the  companies  had  made  overdrafts  on 
tbe  bank,  and  secured  discounts  beyond  the 
limits  fixed  by  tbe  national  banking  act,  and 
that  these  notes  were  wanted  for  the  pur- 
pose of  reducing  the  overdrafts;  also  saying 
to  him  that  he  (Blake)  was  the  bank;  that 
lie  owned  95  per  cent  of  the  stock;  that 
everything  was  run  by  himself,  or  as  he  might 
dictate;  that  the  notes  would  be  an  accom- 
modation to  the  bank,  and  therefore  to  bim, 
as  tbe  principal  stockholder;  that  he  (the  de- 
fendant) would  not  be  expected  to  pay  them; 
and  that,  when  the  bank  did  not  require  the 
notes  longer  for  the  purpose  of  representing 
tbe  overdrafts,  they  would  be  returned.  Up- 
on the  foregoing  statements  the  defendant 
signed  tbe  notes  as  requested.  After  the 
70  P.-«l 


bank  accepted  the  notes,  it  treated  them  as 
all  Its  loan  and  discount  paper  was  treated. 
They  were  entered  the  same  as  if  cash  had 
been  paid.  The  overdrafts  were  extinguished 
to  the  extent  of  tbe  face  of  the  notes,  and 
the  nqtes  were  included  hi  the  reports  to  the 
comptroller  of  the  currency,  and  laid  before 
the  national  bank  examiner  when  be  inves- 
tigated tbe  condition  of  tbe  bank.  Some  pay- 
ments of  interest  were  indorsed  on  the  notes. 
The  testimony  was,  however,  that  no  money 
was  paid,  but  that  the  cashier  simply  charged 
the  amounts  so  Indorsed  to  the  accounts  of 
the  payees  of  the  notes.  This  case  is  here 
for  the  second  time.  Upon  the  former  hear- 
ing this  court  reversed  a  Judgment  rendered 
by  the  trial  court  in  favor  of  the  defendant, 
on  the  ground  of  insufficiency  of  competent 
evidence  to  sustain  It.  Murphy  v.  Oumaer, 
12  Colo.  App.  472,  55  Pac.  951.  At  the  sec- 
ond trial  considerable  new  evidence  was  In- 
troduced, and  evidence  formerly  held  incom- 
petent by  this  court  omitted.  Very  much  of 
that  now  before  us  is  the  subject  of  attack 
by  the  plaintiff,  but  we  do  not  deem  it  nec- 
essary to  pass  upon  bis  objections.  We  have 
detailed  none  of  this  portion  of  the  evidence, 
for,  In  our  view,  it  is  immaterial;  and,  out- 
side of  it,  upon  principles  to  which  it  has 
no  relation,  the  Judgment  should  not  be  suf- 
fered to  stand.  The  position  taken  for  the 
defendant  Is  that  Blake  was  the  agent  of 
the  bank;  that  what  he  did  in  tbe  way  of 
procuring  the  notes  was,  in  effect,  done  by 
tbe  bank  Itself;  and  that  tbe  bank  was,  there- 
fore, not  an  Innocent  purchaser  for  value,  l)Ut 
was  mwely  tbe  temporary  holder  of  notes 
given  without  consideration,  under  an  agree- 
ment, by  which  it  was  bound,  that  tbeir  col- 
lection would  never  be  enfoaced.  This  theory 
is,  In  a  considerable  degree,  deduced  from  the 
evidence  to  which  we  have  Just  alluded,  and 
which  we  have  not  otherwise  noticed.  But 
we  may  concede  without  restriction  or  quali- 
fication the  existence  of  all  the  conditions 
which  counsel  find  In  tbe  evidence,  and  stIH 
a  Judgment  for  the  defendant  docs  not  re- 
sult.* Whatever  relations  Mr.  Blake  may  have 
sustained  to  the  bank,  how  completely  soever 
it  may  have  been  subject  to  his  control  and 
bound  by  his  acts,  the  concern  was  a  national 
banking  corporation,  the  management  ot 
which  was  regulated  by  the  act  of  congress 
in  pursuance  of  which  It  was  organized.  That 
act  Is  title  62  of  the  Revised  Statutes  of  tbe 
United  States  [U.  S.  Corap.  St.  1901,  p.  345,1]. 
It  provides  that  the  total  liabilities  to  the 
bank  of  any  person,  firm,  or  corporation  for 
money  borrowed  shall  at  no  time  exceed  one- 
tenth  of  its  capital  stock  actually  paid  in.  but 
that  tbe  discount  of  commercial  or  business 
paper  owned  by  the  person  negotiating  the 
same  shall  not  be  considered  as  money  loan- 
ed. It  Imposes  upon  the  bank  the  duty  of 
making  and  transmitting  to  the  comptroller 
of  the  currency  five  reports  during  each  year, 
verified  by  tbe  oath  or  affirmation  of  its  presl- 
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dent  or  cashier,  and  attested  bj  the  signa- 
tures of  at  least  three  of  Its  dlrectois,  each 
of  such  reports  to  exhibit  the  resources  and 
liabilities  of  the  banlc  on  any  past  day  by 
blm  specified;  and  exacts  the  publication  of 
each  report,  as  made  to  the  comptroller.  In 
some  newspaper  in  the  place  where  the  bank 
is  located,  or,  if  none  be  there,  then  in  the 
newspaper  that  is  nearest.  It  provides  for 
the  appointment  by  the  comptroller  of  a  suit- 
able person  or  persons  to  Inspect  tbe  business 
of  each  bank,  with  power  to  make  a  thor- 
ough examination  into  all  its  affairs,  and  re- 
quires him  to  make  to  tbe  comptroller  a  full 
and  detailed  report  of  its  condition;  and  it 
provides  that,  if  the  directors  of  any  national 
banking  association  shall  violate,  or  knowing- 
ly permit  any  of  its  officers,  agents,  or  serv- 
ants to  violate,  any  of  tbe  provisions  of  the 
act,  all  of  its  rights  and  privileges  shall  be 
forfeited;  the  violation  to  be  determined  and 
adjudged  in  the  proper  court  at  the  suit  of 
the  comptroller.  At  tbe  time  tbe  notes  of 
which  those  before  us  were  renewals  were 
made.  Indorsed,  and  delivered  to  the  bank, 
the  provision  forbidding  a  loan  to  one  per- 
son or  corporation  of  an  amount  greater  than 
one-tenth  of  the  capital  stock  bad  been  vio- 
lated. The  next  report  to  the  comptroller  by 
tbe  bank,  or  the  bank  examiner,  of  Its  con- 
dition, would  infallibly  show  that  it  had  be- 
come liable  to  a  forfeiture  of  its  rights  and 
privileges;  and  these  notes  were  obtained  and 
delivered  to  the  bank  for  the  express  pur- 
pose of  making  It  appear  that  the  require- 
ments of  the  provision  bad  been  observed. 
Accordingly,  the  overdrafts  were  extinguished 
to  the  extent  of  the  face  of  the  notes,  and  tbe 
notes  were  entered  on  tbe  books  as  discount 
paper.  To  all  appearances  they  were  com- 
mercial paper,  owned  by  the  person  nego- 
tiating them,  and  therefore  not  subject  to  the 
Inbibitlon  as  to  the  amount  which  might  be 
loaned  to  one  person.  To  the  bank  examiner, 
when  he  should  make  his  examination;  to  the 
comptroller,  when  he  should  receive  the  re- 
ports of  tbe  bank  and  of  the  examiner;  and 
to  the  public,  when  the  bank's  reports  should 
be  published,— these  not«s  would  appear  as 
bona  fide  assets  of  the  bank.  Now,  tbe  de- 
fendant knew  the  exact  purpose  for  which 
the  notes  were  taken.  He  was  advised  that 
the  payees  of  the  notes  had— to  use  his  own 
language— "obtained  overdrafts  and  had  ob- 
tained a  line  of  discount  which  was  In  ex- 
cess of  what  the  bank  was  able  to  loan  them, 
and  keep  within  the  requirements  of  tbe 
banking  law."  According  to  bis  testimony, 
be  was  also  advised  that  bis  notes  were  want- 
ed for  the  purpose  of  reducing  the  overdrafts; 
and,  according  to  Mr.  Blake,  when  he  was 
requested  to  sign  the  notes,  he  received  full 
information  of  tbe  situation.  The  notes  were 
used  to  give  the  bank  an  appearance  of  sound- 
ness, to  prevent  a  suspicion  to  the  contrary 
on  the  part  of  the  bank  examiner  and  tbe 
comptroller,   and,  through  flie  published  re- 


ports of  the  bank  to  tbe  comptroller,  to  ac- 
quire the  confidence  of  tbe  public.  It  is  true 
that  no  consideration  moved  to  the  defendant, 
but  tbe  overdrafts  were  extinguished  on  the 
books  of  the  bank  to  tbe  extent  of  tbe  face 
of  the  notes,  and  the  release  of  tbe  bank's 
claim  on  account  of  the  overdrafts  vraa  a 
sufficient  consideration  for  the  defendant's 
promise. 

But  It  Is  said  that  there  was  no  intention 
to  release  any  claim  of  tbe  bank  on  account 
of  the  overdrafts;  that  the  entries  by  which 
they  were  apparently  paid  were  made  merely 
to  give  a  better  appearance  to  tbe  bank's 
statements;  but  tbat,  when  the  overdrafts 
were  paid,  as  they  were  expected  to  be.  the 
notes  were  to  be  returned  to  the  defendxint 
In  other  words,  the  contention  is  that  the 
apparent  release  of  the  debts  evidenced  by 
the  overdrafts  was  fictitious;  that,  while  they 
appeared  to  be  released,  they  were  not  b 
tact  released;  and  tbat,  therefore,  the  sup- 
IMsed  release  did  not  constitute  a  considera- 
tion for  the  notes.  Ck>ncedlng  that  the  facts 
were  as  counsel  states  them,  we  are  unable 
to  see  wherein  they  are  of  any  avail  to  tbe 
defendant.  We  do  not  think  he  is  in  a  po- 
sition to  say  that  the  books  did  not  speak  the 
truth.  This  controversy  Is  not  between  tbe 
bank  and  tbe  defendant.  Tbe  suit  was 
brought  by  the  receiver,  and  he  is  a  repre- 
sentative of  the  creditors  of  the  bank.  Its 
assets  constitute  a  trust  fund  in  his  hands 
for  their  benefit  See  Riddle  v.  Bank  (C.  C.) 
27  Fed.  603;  Case  v.  Terrell,  U  Wall.  199, 
20  L.  Ed.  134.  In  accordance  with  the  pro- 
visions of  the  national  banking  act,  it  is  his 
duty  to  cause  debts  due  to  the  bank  to  be 
collected,  and  its  property  to  be  sold,  and. 
If  necessary  for  tbe  payment  of  tbe  debts 
due  from  It,  to  enforce  the  indlvidnal  liability 
of  the  shareholders.  He  pays  over  the  money 
be  receives  to  tbe  treasurer  of  the  United 
States,  subject  to  the  order  of  the  comptroller; 
and  the  latter,  after  full  provision  has  been 
made  for  refunding  any-  deficiency  in  redeem- 
ing the  notes  of  the  bank,  makes,  from  time 
to  time,  ratable  dividends  on  the  claims  of 
creditors  which  have  been  provoi;  and  what 
is  left,  if  anything,  is  paid  over  to  the  share- 
holders. Tbat  tbe  bank  Iiad  creditors, — ^that 
it  received  deposits,  and  did  a  general  bank- 
ing business,— the  evidence  abundantly  sbowsi 
Tbe  defendant  was  instrumental  in  dotbing 
tbe  bank  with  such  an  appearance  of  genuine 
assets  as  Induced  the  comptroller  to  regard  it 
as  sound,  and  to  suffer  it  to  continue  In  busi- 
ness. In  tbe  reports  which  were  transmitted 
to  him  these  notes  figured  as  resources,  and 
the  public  bad  a  right  to  rely  on  the  repons 
when  they  were  published.  If  the  defendant 
was  not  liable  on  the  notes,  the  comptroller 
was  deceived,  and  the  persons  who  dealt  with 
the  bank,  and  intrusted  It  with  their  money, 
were  also  deceived.  However  valid  the  de- 
fense might  t>e  if  the  bank  were  plaintlCF,  the 
defendant,    who,   wben  he   gave  the   notes. 
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knew  exactly  the  purpose  for  which  they  wore 
to  be  used,  Is  estopped  to  say,  aj  against 
the  creditors,  that  they  were  other  than 
what,  on  thdr  face,  they  purported  to  be, 
or  that  the  appearance  which  was  given  to  the 
books  was  not  genuine. 

The  plahitlS  requested  an  instruction  that 
imder  the  law  and  evidence  the  Jury  should 
return  a  verdict  In  favor  of  the  plaintiff  for 
the  amount  due  on  the  notes:  and,  this  re- 
quest being  refused,  asked  an  Instruction  that, 
if  the  Jury  found  from  the  evidence  that  the 
notes  were  given  with  the  intention  of  hav- 
ing them  appear  on  the  books  of  the  bank 
and  be  Included  In  the  published  statements 
of  the  bank  as  valid  assets,  and  that  the 
notes  were  'so  nsed,  the  defendant  was  es- 
topped to  say  that  the  notes  were  not  valid, 
and  were  not  Intended  to  be  paid;  which  was 
also  refused.  The  latter  request,  In  our  opin- 
ion, correctly  stated  the  law  applicable  to  the 
case,  but  the  proposed  Instnictloa  was  faulty 
In  submitting  to  the  Jury  a  question  upon 
wtalch  there  was  no  conflict  in  the  evidence. 
The  only  question  which  the  case  presented 
was  one  of  law,  and  the  instruction  to  find 
for  the  plaintiff  the  amount  due  upon  the 
notes  should  have  been  given. 

The  Judgment  will  be  reversed,  with  In- 
struction to  the  trial  court  to  enter  Judgment 
in  the  plaintiff's  favor  for  the  face  of  the 
notes,  with  accrued  interest,  less  any  credits 
to  which  they  may  appear  to  be  entitled.  Re- 
versed. 


ROBERTS  V.  STATE. 

(Supreme  Court  of  WyominB.     Dec.  9,  1902.) 

CRIMINAL  LAW  — CATTLE  THEFT  —  INSTRUC- 
TIONS—POSSESSION  OP  RECENTLY  STOLEN 
PROPERTY— PRESUMPTION— WEIGHT  OP  BVI- 
DBNCB— HARMLESS  ERROR. 

1.  In  a  prosecution  for  cattle  theft,  an  In- 
struction that  possession  of  recently  stolen 
property  Is  a  circnmstaDce  to  be  considered, 
aud,  when  taken  in  conDection  with  the  brand- 
ing of  the  animals  or  obliterating  the  brand 
on  them.  If  snch  facts  were  proved  beyond  a 
reasonable  donbt,  such  possession  and  the  oth- 
er circumstances  "are  strong  crimiuating  cir- 
cnmstauces"  tending  to  prove  defendant's  guilt 
of  the  theft  of  the  cattle,  was  objectionable  in 
not  limiting  the  possession  to  the  "unexplained 
possession." 

2.  The  instruction  was  also  objectionable  as 
•  charge  on  the  weight  of  evidence,  in  char- 
King  that  such  farts  are  "strong"  criminating 
circnmstances  tending  to  ^rove  guilt. 

3.  Where,  in  a  prosecution  for  cattle  theft, 
the  jury  were  instructed  that,  if  the  steer  in 
question  was  sold  to  defendant  by  another,  as 
be  contended,  they  could  not  convict  defendant 
of  larceny,  and  that  the  buying  aud  receiving 
of  stolen  property  was  a  substantive  crime, 
and,  if  defendant  bought  or  received'  the  steer 
lo  controversy  knowing  it  to  have  been  stolen, 
be  conld  not  be  convicted  of  larceny  thereof, 
defendant  was  not  prejudiced  by  an  erroneous 
instruction  that  possession  of  recently  stolen 
property,  together  with  othiff  circumstances, 
was  strong  evidence  of  defendant's  guilt  of  the 
theft. 

T 1.  Sm  Criminal  Law.  vol.  14,  Cent.  Dig.  |  1T3S. 


Error  to  district  court,  Sheridan  county; 
Joseph  L.  Stotts,  Judge. 

George  A  Roberts  was  convicted  of  cattle 
theft,  and  he  appeals.    Affirmed. 

E.  B.  Enterllne,  A.  M.  Appelget,  and  W. 
B.  Mullen,  for  plaintiff  in  error.  J.  F.  Hoop, 
Co.  Atty.,  and  J.  A,  Van  Orsdel,  Atty.  Gen., 
for  the  State. 

KNIGHT,  J.  The  plaintiff  In  error  was 
convicted  of  stealing  live  stock  of  the  value 
of  $25,  and  on  January  2,  1902,  sentenced  to 
3^  years  in  the  penitentiary. 

The  claim  of  the  defendant  (plaintiff  In  er- 
ror here),  was  that  he  had  purchased  the 
steer  in  question  from  one  Zeke  Arrlngton, 
one  of  the  witnesses  for  the  state,  and  sub- 
sequently placed  his  own  or  Ills  wife's  brand 
on  the  steer;  but  denied  that  at  the  time  he 
so  branded  the  animal  it  was  ahready  branded 
with  the  brand  of  the  owners,  as  testified  to 
by  several  witnesses  for  the  state.  Of  the 
many  errors  claimed,  the  strongest  showing 
made  is  upon  the  Charge  of  the  court;  and 
we  are  cited  to  authorities  which  clearly  show 
that,  had  the  defense  in  this  case  been  other 
than  purchase,  the  verdict  could  not  stand. 
We  give,  as  containing  all  the  objections,  the 
following:  "No.  6.  The  court  further  instructs 
you  that  the  possession  of  recently  stolen 
property  Is  a  circumstance  to  be  consldwed 
by  the  Jury.  And  such  circumstance,  when 
taken  in  connection  with  other  circumstances, 
such  as  the  branding  of  the  animals,  or  ob- 
literating the  brand  upon  the  same,  or  of 
cutting  off  or  removing  or  obliterating  the 
earmarks  thereon.  If  you  find  from  the  evi- 
dence beyond  reasonable  doubt  that  any  such 
facts  exist  In  this  case,  then  I  charge  you 
that  such  possession,  together  with  such  ottier 
circumstances,  are  strong  criminating  circum- 
stances tending  to  prove  the  guilt  of  the  de- 
fendant of  the  theft  of  such  property."  This 
Instruction  is  objectionable  In  having  stated 
that  facts  as  stated  are  "strong"  criminating 
ch*cumstances  tending  to  prove  the  guilt  of 
the  defendant,  and  Is  further  objectionable  In 
stating  that  the  possession  of  recently  stolen 
property  is  a  circumstance  to  be  considered 
by  the  Jury,  leaving  out,  as  it  does,  the  state- 
ment universally  made  when  snch  an  instruc- 
tion Is  given,  "the  unexplained  possession"; 
but  while  the  instruction.  In  the  particulars 
pointed  out.  Is  erroneous,  and  would  In  some 
cases  be  prejudicial,  yet  It  is  not  necessarily 
prejudicial  when  viewed  in  connection  with 
the  evidence  in  a  particular  case,  and  the 
remainder  of  the  charge  of  the  court  upon 
the  subject;  and  in  this  case,  when  so  view- 
ed, we  think  It  Is  apparent  that  It  could  not 
have  prejudiced  the  defendant.  No  exception 
was  taken  to  this  instruction  upon  the  ground 
fliat  by  statute  or  otherwise  the  court  was 
exceeding  Its  authority  by  attempting  to  pass 
upon  the  weight  of  evidence,  nor  for  the  rea- 
son that  It  was  unauthorized  for  want  of  evl- 
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dence,  but  the  flrst  proposition  Is  urged  tor 
the  firat  time  In  the  brief  of  platntllF  In  er- 
ror, and  numerous  authorities  are  cited,  some 
of  which  are  baaed  upon  direct  provisions  of 
statntes  or  constitutions  prohibiting  the  court 
from  commenting  on  the  weight  of  evidence, 
and  we  must  admit  that  the  Instruction  la 
objectionable  under  the  authorities  cited,  and 
many  others  found,  and  that  the  question  of 
error  in  this  record  turns  upon  these  instruc- 
tions. In  Brooke  v.  People,  23  Colo.  375,  48 
Pac  602,  the  court  makes  use  of  this  lan- 
guage: "They  [the  Jury]  most  have  under- 
stood only  that.  In  order  to  remove  the  im- 
pression produced  by  the  fact  of  possession 
as  a  circumstance  tending.  In  connection  with 
the  other  evidence  In  the  case,  to  show  guilt, 
the  defendant  must  explain  such  possession. 
That  he  might  do  this,  eltho-  by  conclusively 
establishing  the  fact  that  he  honestly  and  in 
good  faith  bought  the  cattle,  or  by  proof,  far 
short  of  this,  suflBclent  only  to  raise  a  rea- 
sonable doubt  that  be  dishonestly  obtained 
possession,  was  clearly  conveyed  to  the  Ju- 
rors' minds.  In  this  case  there  was  no  er- 
ror." Let  us  examine  the  Instructions  given 
by  the  court  In  this  case,  and  see  if  sufD- 
dent  precautions  were  taken  that  the  Jury 
should  not  be  misled  as  to  the  merits  of  the 
defense  made,  which  was,  as  has  been  said, 
that  the  animal  in  question  had  I>een  pur- 
chased. Instructions  Nos.  8  and  9  given  at 
the  request  of  the  defendant  are  as  follows: 
"No.  8.  Yon  are  Instructed  that  If  yon  believe 
from  the  evidence  that  the  steer  in  question 
was  sold  and  delivered  to  the  defendant  by 
one  Zeke  Arrington,  or  If  you  entertain  a 
reasonable  doubt  of  such  proposition,  then 
you  cannot  convict  the  defendant  for  the  lar- 
ceny of  said  steer.  No.  9.  The  Jury  are  In- 
'Stmcted  that  the  buying  or  receiving  of  stolen 
property  knowing  the  same  Is  stolen  Is  a 
sulMtantive  crime,  but  the  person  who  is  char- 
ged with  having  stolen  the  property  cannot 
be  convicted  by  evidence  showing  that  he  re- 
ceived or  bought  the  stolen  property.  So  that 
In  this  case,  even  though  you  may  believe 
from  the  evidence  and  beyond  a  reasonable 


doubt  that  the  defendant  either  bought  or 
received  the  steer  hi  controversy  knowinir  It 
to  have  been  stolen,  this  would  not  autbo^ 
Ize  his  conviction  for  the  crime  of  which 
he  stands  charged,  and  your  verdict  should 
be  'Not  guilty.'"  In  the  case  of  Parrteh  t. 
State,  46  Tex.  51,  the  court,  under  conditions 
very  similar  to  those  hereinbefore  pointed  out 
says:  "Still  It  Is  not  every  error  that  can 
be  adjudged  by  this  court  to  be  a  material 
error  requiring  the  reversal  of  a  conviction. 
This  charge  not  having  been  excepted  to  on 
the  trial  as  being  upon  the  weight  of  evi- 
dence, and  not  being  made  a  ground  of  ob- 
jection in  the  motion  for  a  new  trial  further 
than  as  embraced  In  a  general  objection  to 
the  charge,  and  being  accompanied  by  an 
explanatory  qualification,  by  which  It  was 
not  calculated  to  Injure  the  rights  of  the  de- 
fendant, it  Is  not  believed  to  be  a  material 
error  In  this  case  requiring  a  reversal  of  the 
Judgment."  In  the  case  Ijefore  ns  the  de- 
fense admitted  having  taken  possession  of 
the  animal  in  question,  and  appropriating  the 
same  by  branding;  the  only  defense  being 
that  said  animal  was  purchased  by  Zeke  Ar- 
rington, who  was  present  at  the  trial,  and 
gave  evidence  for  the  state.  The  Jury  were 
fully  advised  as  to  the  claimed  purchase,  and 
the  court  not  only  Instructed  the  Jury  that. 
If  the  animal  had  been  purchased  by  the  de- 
fendant It  was  a  good  defense  to  this  charge, 
but  the  court  also  instructed  the  Jury  that. 
If  they  had  a  reasonable  doubt  as  to  whetlier 
or  not  the  defendant  purchased  the  anima^ 
they  must  acquit  him;  and  unda-  the  eb^ 
cumstances  we  do  not  think  the  defendant 
was  prejudiced  by  the  erroneous  statement  of 
the  law  regarding  the  possession  of  propoty 
recentiy  stolen. 

We  have  examined  this  record  maturely  in 
the  light  of  the  brief  and  oral  argumoit  of 
counsel  for  appellant,  and  have  been  unable 
to  find  any  error  of  sufficient  Importance  to 
demand  or  require  of  us  a  reversal  of  the 
Judgment,  and  It  Is  therefore  affirmed. 

POTTER,  G.  J.,  and  CORN,  J.,  conciv. 
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COBBAN  T.  HBCKIiEN. 

(Snpreme  Court  of  Montana.     Dec.  8,  1902.) 

APPEAL— FINOINOS  —  DEFECTS  —  EXCEPTIONS 
—NEW  TEIAlr-SALB  OF  LAND— ORAL  CON- 
TRACT—PRINCIPAL AND  AOENT— RATIFICA- 
TION —  ESTOPPEL  —  STATUTE  OP  FRAUDS  — 
PART  PERFORMANCE  —  EVIDENCE  —  TRIAL 
BY  COURT— HARMLESS  ERROR. 

1.  Code  Civ.  Proc.  S  1114.  providing  that  "in 
cases  'tried  by  the  court  the  judKment  shall  not 
be  reversed  for  defects  iu  the  findings,  nnless 
exceptions  be  made  in  the  court  below,"  has 
to  do  only  with  findings  which  omit  matters 
necessary  or  proper  to  be  stated,  and  relates  to 
exceptions  for  deficiencies  or  omissions,  and  not 
(or  what  is  contained  in  the  findings, 

2.  Under  Code  Civ.  Proc.  i  llTl,  subd.  6, 
providing  that  a  new  trial  may  be  had  on  the 
gronnd  of  "insufficiency  of  the  evidence  to  jus- 
tify the  verdict  or  other  decision,"  a  notice 
of  intention  to  move  for  new  trial  on  the  ground 
that  the  evidence  was  insufficient  "to  justify 
the  findings  and  judgment"  is  sufficient. 

3.  The  authority  of  an  agent  to  contract  to 
sell  land  in  August,  1894,  was  not  required  to 
be  in  writing,  and  could  be  shown  by  oral  tes- 
timony, or  any  evidence  legitimately  raising  the 
inference  of  agency;  since  Civ.  Code,  H  2185, 
3085.  and  Code  Civ.  Proc.  S  3276,  requiring 
such  authority  to  be  in  writing,  did  not  take 
effec-t  until  July  1,  189E. 

4.  Under  Comp.  St.  1887,  Gen.  Laws,  div. 
6.  <  221,  and  Code  Civ.  Proc.  {  3275,  providing 
that  nothing  in  the  requirements  that  contracts 
for  the  sale  of  land  shall  be  iu  writing  (Comp. 
St.  1887,  Gen.  I^ws,  div.  5,  §$  210.  220;  Code 
Civ.  Proc.  i  3276)  shall  be  construed  to  abridge 
the  power  of  the  court  to  compel  the  specific 
perfcirinance  of  nn  agreement  in  case  or  part 
performance,  a  principal,  without  writing,  may 
be  estopped  to  deny  an  oral  contract  of  sale, 
made  by  his  agent,  after  part  performance,  and 
specific  performance  may  be  decreed,  though  a 
mere  ratification  of  such  contract  must  be  iu 
writing. 

6.  A  contract  to  sell  one  acre  out  of  a  larger 
tract  of  land  is  definite  and  certain  after  the 
purchaser  has  selected  and  gone  into  posses- 
sion of  one  acre  of  such  tract. 

6.  A  contract  to  sell  land  is  reasonable  when 
the  price  for  which  it  is  sold  is  not  dispropor- 
tiouate  to  its  value. 

7.  Aiv  oral  contract  to  sell  land,  which  has 
been  partially  performed,  is  mutual,  for  both 
parties  are  reciprocally  bound,— the  one  to  con- 
vey, and  the  other  to  pay  the  purchase  price. 

8.  Where  an  oral  contract  for  the  sale  of  land 
has  been  so  far  partially  performed  as  to  take 
the  rase  out  of  the  statute  of  frauds,  such  part 
performance  vitalizes  it,  and  by  relation  makes 
its  tei-ms  obligatory  from  the  beginning. 

9.  Where  the  owner  of  au  undivided  portion 
of  a  tract  of  land  authorized  his  agent  to  sell 
a  piece  of  such  tract,  and  after  such  sale  such 
owner  acquired  the  entire  legal  title  to  such 
piece  by  partition,  he  held  such  title  for  the 
benefit  of  his  vendee,  and  could  enforce  per- 
formance of  the  contract. 

10.  A  co-owner  of  a  placer  claim,  for  himself 
and  as  agent  of  the  other  owners,  including 
plaintiff,  by  oral  agreement  sold  one  acre  there- 
of to  defendant,  the  deed  to  be  delivered  when 
patent  was  obtained,  and  the  purchase  price  to 
be  then  paid.  Defendant,  under  such  agree- 
ment, entered  into  possession,  and  improved 
such  acre.  Thereafter  plaintiff  was  informed 
of  such  agreement,  and  assured  defendant  that 
it  would  be  carried  out,  and.  relying  on  the 
•i^reement  and  such  assurance,  be  made  fur- 
ciier  valuable  improvements.  Two  years  there- 
after such  claim  was  partitioned  by  such  own- 
ers. Plaintiff,  thereby  acquiring  the  entire  le- 
gal title  to  such  acre,  brought  ejectment  to  re-  : 
cover  such  acre.  Held,  that  there  was  suffi- 
cient part  performance  to  take  the  agreement  | 


out  of  the  provision*  of  Comp.  St  1887,  Gen. 
Laws,  div.  5,  {  219,  requiring  contracts  for  tbft 
sale  of  land  to  be  in  writing. 

11.  Tinder  Code  Civ.   Proc.  (  3265,  anbd.   8, 

providing  that  whenever  a  party  has  deliberate- 
I.v  led  another  to  believe  a  particular  thing 
true,  and  to  act  on  such  belief,  he  cannot  be 
permitted  to  falsify  it,  plaintiff  was  estopped 
to  deny  the  validity  of  such  oral  agreement, 
I  and  held  such  legal  title  for  the  benefit  of  de- 
fendant. 

12.  Where,  on  a  trial  before  the  court  without 
a  jur^,  inadmissible  evidence  is  received  over 
objection,  but  it.  as  compared  with  the  evi- 
dence properly  received,  was  so  trifling  and  un- 
important as  not  of  sufficient  moment  to  affect 
the  result,  the  error  was  presumptively  harm- 
less, and  it  will  be  presumed  that  the  trial 
court  disregarded  such  evidence. 

13.  Where  defendant  In  ejectment  claimed  to 
have  taken  possession  and  made  valuable  Im- 
provements relying  on  an  oral  contract  of  sale 
and  plaintiff's  assurances  that  be  would  make 
a  deed  on  obtaining  a  patent,  it  was  error  to 
exclude  the  question,  on  cross-examination  of 
defendant,  whether  he  had  not  contributed  to 
a  fund  for  the  purpose  of  breaking  the  patent 
under  which  plaintiff  held. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty: J.  B.  Leslie,  Judge. 

Action  by  George  Cobban  against  Samuel 
Hecklen.  From  a  Judgment  for  defendant 
and  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Beversed. 

Action  to  recover  possession  of  a  parcel  of 
ground  Included  wltbln  the  boundaries  of  the 
Summit  Valley  placer  mining  claim.  The 
amended  complaint  states,  in  substance,  that 
the  plaintiff  Is,  and  since  tbe  22d  day  of  July, 
1807,  has  been,  tbe  owner  and  entitled  to  tbe 
possession  of  the  land  demanded,  and  that 
the  defendant  wrongfully  and  without  plain- 
tiff's consent  obtained,  and  still  wtthhblds 
from  plaintiff,  the  possession  thereof.  By  his 
answer  tbe  defendant  pleaded  two  defenses 
and  an  equitable  counterclaim.  The  first  de- 
fense consists  of  a  general  denial.  In  tbe  state- 
ment of  tbe  second  defense  tbe  following  new 
matter  Is,  In  substance,  averred:  In  August 
1894,  the  plaintiff,  one  W.  F.  Cobban,  herein- 
after called  Cobban,  and  two  otber  persons, 
were  tbe  ownefs  In  common  of  tbe  SumAlt 
Valley  placer  mining  claim,  parcel  of  which 
Is  the  land  demanded  by  tbe  plaintiff.  While 
they  were  so  the  owners,  and  on  August  16, 
1894,  Cobban,  who  was  their  agent,  and  who- 
was  for  himself  and  as  such  agent  In  posses- 
sion of  the  entire  claim,  embracing  120  acres,, 
orally  agreed  to  sell  to  tbe  defendant  for  the 
price  of  $100  that  part  of  the  claim  described 
In  and  demanded  by  the  complaint  being  les» 
than  one  acre  In  area.  Tbe  price— which  was- 
the  reasonable  value  of  the  land  contracted 
for— was  to  be  paid  upon  delivery  of  a  deed 
from  tbe  owners.  Immediately  thereafter 
Cobban,  for  himself  and  bis  co-owners,  deliv- 
ered possession  to  the  defendant,  who  was  In- 
duced by  Cobban  to  take  possession  and  be- 
gin the  erection  of  Improvements  thereon,  and 
he  did  enter  ind  begin  to  and  did  taiprove  the 
land  by  erecting  upon  It  a  dwelling  house. 


-IT  12.  See  Appeal  and  Error.  voL  t. 
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Bheda,  ontbouMB,  and  other  betterments.  In- 
closing It  with  a  substantial  fence.  One  of 
the  conditions  of  the  agreemnt  for  the  sale 
was  that  the  defendant  should  have  the  right 
Immediately  to  enter  uiK>n  and  take  posses- 
sion and  improye  the  land.  By  virtue  of  said 
right  granted  by  Cobban  for  himself  and  his 
co-owners,  the  defendant  entered  and  took  pos- 
session, and,  relying  upon  the  contract  of  sale 
and  agreement  to  deliver  the  deed,  made  val- 
uable Improvements  thereon.  Defendant  has 
been  In  peaceable  and  actual  possession,  own- 
ing and  claiming  to  own  the  land,  to  the 
knowledge  and  with  the  consent  of  the  plain- 
tiff, ever  since  August  15,  IS&l,  and  as  such 
owner  erected  valuable  Improvements  there- 
on, with  plaintiff's  knowledge  and  consent 
In  Jnly,  1895,  plaintiff  ratified  the  agreement 
of  sale,  and  agreed  with  the  defendant  to 
fulfill  Its  terms,  and  to  deliver  to  blm  a  good 
and  sufficient  deed  of  conveyance  for  the 
price  fixed  by  Cobban.  Relying  upon  the  rati- 
fication and  upon  the  promise  of  plaintiff  to 
execute  the  deed,  the  defendant  continued  to 
occupy  and  Improve  the  land,  and  thereafter 
erected  valuable  Improvements  upon  the  same; 
the  value  of  all  Improvements  being  the  som 
of  $1,500.  The  plaintiff  never  paid  or  offered 
to  pay  to  the  defendant  the  value  of  the  im- 
provements, or  any  sum  on  account  thereof. 
At  different  times  before  the  commencement 
of  the  action  the  defendant  tendered  to  the 
plaintiff  and  Cobban  $100,  the  purchase  price, 
and  demanded  a  deed.  On  July  22,  1887,  the 
plaintiff  became,  and  now  Is,  the  sole  owner 
of  the  legal  title  to  that  parcel  of  ground 
which  Cobban  contracted  to  sell,  subject,  how- 
ever, to  the  rights  therein  of  this  defendant 
At  ibe  time  of  his  entry  the  parcel  of  land 
In  controversy  did  not  exceed  In  value  $100. 
Because  of  the  plaintiff's  acts,  the  defendant 
made  serious  alterations  In  his  plans,  expend- 
ed large  sums  of  money  In  reliance  thereon, 
and  no  compensation  In  damages  would  be 
adequate  for  the  loss  of  the  land  and  Improve- 
msnts  thereon.  At  all  times  since  August  15, 
18&1,  defendant  has  been,  and  Is  now,  able 
and  ready  to  pay  the  purchase  price  agreed 
upon,  and  ten'ders  to  the  plaintiff,  and  de- 
posits in  court  for  bis  use  and  benefit,  the 
sum  of  $100.  The  plaintiff  holds  the  mere 
legal  Utle  to  the  land  for  the  defendant,  who 
Is,  and  since  August  16,  1894,  has  been,  the 
owner,  and  in  possession  and  entitled  to  pos- 
session thereof.  By  reason  of  the  facts  set 
forth,  the  plaintiff  Is  estopped  from  claim- 
ing any  Interest  in  or  any  possession  of  the 
land  contracted  to  be  sold  and  occupied  and 
.possessed  by  the  defendant,  and  Is  estopped 
from  denying  the  authority  of  Cobban  to 
make  the  sale  to  the  defendant  The  counter- 
claim repeats  all  the  allegations  of  the  af- 
firmative defense,  and  the  defendant  prays 
that  the  plaintiff  be  adjudged  to  be  trustee 
for  him  of  the  legal  title  to  the  real  estate 
in  controversy,  and  that  plaintiff  be  required 
to  make  to  the  defendant  a  deed  of  convey- 
uince  therefor,  and  for  general  rellet    In  re- 


ply the  plaintiff  denies  every  allegation  of 
the  answer  except  those  admitted  by  the  re- 
ply to  be  true.  He  admits  that  on  August 
15,  1884,  and  until  the  22d  day  of  July.  1897. 
he  was  an  owner  in  common  of  the  placer 
claim,  and  that  the  parcel  of  land  described 
In  the  complaint  and  answer  lies  within  the 
boundaries  thereof;  that  on  July  22,  ISOT, 
he  became  and  now  is  the  sole  owner  of  the 
Summit  Valley  mining  claim;  that  the  de- 
fendant has  made  improvements  upon  the 
land  in  controversy,  for  which  the  plaintiff 
has  never  offered  to  pay;  but  avers  tbat  the 
Improvements  were  made  without  right  or  au- 
thority. 

The  cause  was  tried  without  a  Jury.  "Hie 
following  facta  were  either  admitted,  or  their 
existence  not  seriously  controverted:  Daring 
all  of  1894  the  plaintiff,  Cobban,  and  otben, 
were  the  owners  in  common  of  the  Summit 
Valley  placer  mining  claim,  for  which  a  re- 
ceiver's receipt  had  been  Issued.  Cobban 
was  engaged  In  the  real  estate  business,  and 
acted  as  agent  for  his  co-owners.  One  pur- 
pose of  acquiring  the  property  was  to  sell  It 
for  town  lots  or  in  acres.  About  the  IBth 
of  August,  1894,  the  defendant,  being  desii^ 
ous  of  owning  ■  home  of  his  own,  in  pur- 
suance of  an  oral  contract  with  Cobban  en- 
tered Into  possession  of  the  parcel  of  land  in 
dispute,  comprising  less  than  one  acre, 
fenced  it  and  built  a  dwelling  house  and 
other  structures  thereon.  Since  that  time  be 
has  been  in  the  exclusive  possession  of  the 
land,  asserting  ownership,  and  has  occopled 
It  as  a  home  for  himself  and  bis  family.  On 
May  28,  1895,  the  patent  for  the  placer  claim 
Issued  to  the  plaintiff  and  his  co-owners.  In 
July  or  August  1895,  the  plaintiff  and  the 
defendant  had  a  certain  conversation,  after 
which  the  defendant  added  other  better- 
ments. On  July  22,  1897,  the  land  embraced 
in  the  placer  entry  was  partitioned,  •and  a 
tract  including  the  demanded  parcel  was  se- 
lected by  the  plaintiff,  who  ever  since  has 
had  the  legal  title  to  it  Before  the  action 
was  brought,  the  defendant  tendered  to  tlte 
plaintiff  $120,  as  the  purchase  price,  with 
interest,  and  kept  the  tender  good.  The  de> 
fe'ndant  testified  that  between  the  4th  and 
15tb  of  August,  1894,  he  was  introduced  to 
Cobban  by  one  Hammer;  tbat  the  defend- 
ant and  Cobban  then  and  there  agreed  by 
word  of  mouth  that  the  defendant  was  to 
buy  one  acre  of  the  Smnmlt  Valley  placer 
claim  at  the  price  of  $100,  with  the  privilege 
of  as  many  more  adjoining  acres  at  the  same 
rate  as  he  might  desire  to  purchase;  tbat 
Cobban  said  he  had  either  a  patent  or  a  re- 
ceiver's receipt;  tbat  the  price  was  to  be  paid 
upon  delivery  of  a  deed;  that  Cobban  took 
him  to  the  land,  showed  him  where  he  wished 
the  house  to  stand,  and  pointed  out  the 
ground,  which  the  defendant  inclosed  with  a 
fence,  and  placed  permanent  and  valnable 
Improvements  thereon,  worth  $1,200;  that  bis 
motive  in  going  upon  the  land  and  makh^g 
the  Improvements  was  to  get  a  borne,  and 
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cease  paying  rent;  and  that,  rdying  upon  the 
agreement  with  Cobban,  he  took  possession 
and  made  the  ImprovementB.  He  stated  fur- 
ther that  In  July  or  August,  1885,  after  the 
fence  and  the  greater  part  of  the  other  Im- 
provementa  had  been  made,  the  plaintiff  and 
Cobban  went  to  his  home,  where  they  had  a 
conversation;  that  Cobban  introduced  the 
plaintiff  to  the  defendant,  saying,  "This  is 
Mr.  George  A.  Cobban.  He  Is  an  uncle  of 
mine,  and  we  own  the  gni'ound  together,  and 
he  wanted  to  come  down  and  see  you.  We 
have  talked  this  over,  and  this  is  the  ground 
you  are  to  hare  for  $100  an  acre."  The  de- 
fendant answered  by  saying  to  the  plaintiff, 
"I  am  waiting  for  my  deed,  so  I  can  make 
other  improvements  on  this  ground."  Plain- 
tiff replied:  "Oh,  we  own  It  together,  and 
whaterer  W.  P.  Cobban  has  done  here  Is  all 
right."  Defendant  then  remarked  that  he 
desired  to  make  other  improvements,  and 
plaintiff  responded,  "All  right,  I  will  be  able 
in  ten  days  or  two  weeks  to  give  yon  a  deed 
to  this  ground."  The  defendant's  wife  then 
said  that  she  and  her  husband  "would  be 
glad  to  have  a  deed,  so  as  to  know  Just  where 
we  stand,  and  we  want  to  make  some  other 
improvements,"  In  response  to  which  the 
plaintiff  told  her  to  make  the  Improvements, 
and  assured  her  that  the  deed  would  be  made. 
The  defendant  testified  also  that  the  valuable 
Improvements  afterwards  made  were  added 
because  of  these  assurances.  Between  July, 
1896,  and  September,  1897,  the  plaintiff  often 
passed  by  the  defendant's  home.  The  de- 
fendant further  deposed  that  In  September, 
1807,  the  plaintiff  told  him  that,  If  be  would 
pay  "a  little  rent  until'  we  get  the  title  to 
this  land,  and  until  we  get  divided  up  on  this 
land,  I  am  ready  to  make  you  people  on  this 
flat  here  your  deeds";  saying  he  was  willing 
to  carry  out  the  contract  of  sale  made  by  Cob- 
ban, which,  as  be  for  the  first  time  Insisted, 
provided  for  the  payment  of  rent  Thereaft- 
er the  defendant  added  about  $25  worth  of 
betterments.  His  version  of  this  conversa- 
tion is  corroborated  by  the  testimony  of  his 
brother.  Hammer— seemingly  a  disinterested 
witness— testified  that  in  August,  1894,  he  in- 
terviewed Cobban  for  the  purpose  of  ascer- 
taining whether  Cobban  had  land  for  sale 
which  the  defendant  could  buy  for  a  home; 
that  Cobban  told  the  witness  he  could  "lo- 
cate" the  defendant  on  the  Summit  Valley 
placer  claim,  and  sell  him  an  acre  for  $100; 
that  the  defendant,  at  the  suggestion  of  the 
witness,  went  with  him  to  Cobban's  office, 
where  Cobban  told  the  defendant  that  he  (the 
plaintiff)  and  others  were  the  owners  of  the 
-claim,  for  which  a  patent  bad  not  then  been 
Issued;  that  he  had  full  control  of  it,  and 
authority  to  act  for  the  owners;  that  he 
would  sell  him  an  acre  for  $100,  would  take 
blm  to  the  claim,  locate  him  thereon,  and, 
when  a  patent  was  received,  he  would  see 
that  the  deed  was  made;  that  defendant  ac- 
cepted the  offer,  went  upon  the  claim,  and  se- 
lected the  parcel  of  land  which  be  has  occn- 


pled  ever  since;  that  at  the  time  of  the 
agreement  $100  an  acre  was  the  reasonable 
value;  and  that  the  Improvements  cost  $1,- 
500.  Cobban  testified:  That  he  had  general 
oral  authority  from  the  plaintiff  and  the  oth- 
er owners  to  make  agreements  to  sell  land 
situated  on  the  Summit  Valley  placer  claim, 
and  that  he  had,  before  the  transaction  with 
the  defendant,  made  other  oral  agreements  to 
sell,  which  were  always  performed  by  the 
plaintiff.  That  the  claim  had  been  secured 
through  the  efforts  of  the  witness.  "My  au- 
thority was  never  disputed  on  that  ground  by 
anybody,  not  until  within  the  last  two  years 
[1897-1890].  I  was  allowed  to  go  ahead  and 
do  whatever  I  chose  with  the  ground.  I  was 
the  one  that  won  the  ground  for  them  In  the 
first  place.  They  would  not  have  gotten  It 
If  it  hadn't  been  for  me.  Whatever  sale  I 
made  of  the  ground  was  immediately  ratified 
by  all  the  owners."  That  the  parcel  of  land 
in  dispute  was  worth  $75  or  $100  In  1894. 
Cobban  corroborated  the  plaintiff  and  Ham- 
mer as  to  the  agreement  for  the  sale,  say- 
ing, however,  that  It  was  his  Impression  that 
the  proposition  was  to  lease  to  the  defend- 
ant at  50  cents  a  month  (which  had  not  been 
demanded  or  paid),  with  the  privilege  of 
purchasing  at  the  price  of  $100  when  the  pat-  , 
ent  was  issued;  and  that  the  defendant  him- 
self, in  the  presence  and  with  the  approval 
of  Cobban,  selected  the  piece  of  land  which 
be  desired  to  buy.  With  respect  to  what  took 
place  In  July,  1895,  his  testimony  was  also 
corroborative  of  the  defendant's.  He  testi- 
fied that  he  had  informed  the  plaintiff  of  the 
terms  of  the  agreement  with  the  defendant, 
and  that  the  plaintiff  understood  them;  that 
the  plaintiff  told  the  defendant  that  the  agree- 
ment was  "all  right,"  and  made  no  objection 
to  the  defendant's  adding  improvements;  that 
the  plaintiff  confirmed  the  oral  contract;  that 
there  was  not  any  agreement  among  the  own- 
ers of  the  claim  that  none  of  the  land  should 
be  sold  until  a  patent  was  obtained,  but 
there  was  an  agreement  that  no  deed  should 
be  made  until  after  the  patent  issued.  "We 
could  sell  the  ground,  and  give  a  lease  on  it, 
—give  a  contract  to  sell  and  deliver  deeds. 
If  we  did  not  procure  a  patent  and  perfect  a 
title,  then  the  understanding  with  the  par- 
ties with  whom  I  contracted  and  myself  was 
that  they  were  to  get  off,  provided  anybody 
else  got  a  better  title  than  we  did."  The 
defendant's  wife  testified  that  In  July  or 
August,  1895,  the  plaintiff  and  Cobban  went 
to  the  land  in  dispute,  which  was  then  In- 
closed with  a  fence,  and  on  which  stood  val- 
uable improvements;  that  C?obban  there  told 
plaintiff  that  he  had  agreed  to  sell  to  the  de- 
fendant the  land  for  $100,  and  had  agreed 
to  give  a  deed  for  it;  that  she  said  that  she 
and  the  defendant  would  like  to  have  the 
deed,  so  they  could  make  improvements,  and 
that  plaintiff  told  defendant  and  her  "to  'go 
right  ahead,  and  make  any  improvements 
you  want  to,'  and  that  he  would  give  us  our 
deed  In  the  course  of  ten  days  or  two  weeks, 
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or  iioinewhere  near  that,  or  as  soon  as  possi- 
ble, and  for  us  to  go  right  ahead.  The  Im- 
provementB  talked  of  at  the  time  was  our 
dwelling  house  we  had  built  there.  We  were 
to  hare  an  acre  of  ground,  and  that  acre 
Mr.  W.  P.  Cobban  pointed  out,  and  told  us 
to  build  there;  and  he  said  we  should  have 
that  shaft  for  a  well.  This  was  said  in  my 
presence  at  this  time  when  we  were  tallcing 
the  thing  over."  Afterwards  the  defendant 
added  two  rooms  to  the  house.  She  further 
testified  that  in  181)6  the  plaintiff  told  her  he 
would  be  ready  tn  a  few  days  to  make  the 
deed,  to  which  she  answered  that  she  and 
defendant  were  very  anxious  to  get  it.  As 
a  witness  for  the  plaintiff,  one  of  the  owners 
testified  that  she  bad  never  given  Cobban 
authority  to  sell  for  her  any  Interest  in  the 
placer  claim.  The  plaintiff  himself  also  de- 
nied that  he  ever  authorized  Cobban  to  con- 
tract for  the  sale  of  any  part  of  the  claim. 
His  version  of  the  conversation  of  July,  1895, 
Is  this:  On  the  way  to  the  defendant's  bouse 
Cobban  told  the  plaintifr  that  he  had  leased 
a  piece  of  the  land  to  the  defendant.  The 
plaintiff  answered  that  on  the  piece  was  a 
certain  mining  shaft  which  disclosed  quartz. 
Cobban  said  that  the  defendant  had  cleaned 
the  shaft,  and  was  using  it  as  a  well.  The 
plaintiff  suggested  going  to  see  It,  and  when 
they  got  to  the  house  plaintiff  remarked  to 
the  defendant,  "Tou  have  quite  a  place  here," 
and  defendant  answered:  "Yes.  \V.  F.  (Cob- 
ban] sold  me  an  acre  of  ground  here  for  a 
hundred  dollars."  To  this  the  plaintiff  made 
no  answer,  but  turned  to  Cobban,  and  said  to 
him:  "How  about  this?  Yon  told  me  you  had 
leased  the  ground."  Cobban  answered,  "I 
leased  It,  and  agreed  to  give  Mr.  Hecklen  the 
first  chance  to  buy  it,"  and  plaintiff  replied, 
"Don't  you  know  that  you  have  got  no  right 
or  authority  to  contract  any  ground;  that  we 
agreed  we  would  not  sell  any  until  we  got 
our  patent?"  Cobban  rejoined,  "Well,  it 
don't  make  any  difference,"  and  the  plaintiff 
remarked  to  Cobban,  in  defendant's  presence, 
"If  I  owned  that  ground,  and  bad  title  to  It, 
I  wouldn't  take  a  hundred  dollars  for  the 
well  alone."  Further  on  In  his  testimony  he 
varied  the  version  somewhat  by  saying  that 
all  Cobban  said  In  defendant's  presence  about 
the  matter  was  that  he  bad  given  the  defend- 
ant the  first  privilege  of  buying  the  lot  In- 
closed by  him,  and  did  not  mention  the  giv- 
ing of  a  lease.  He  admits  that  he  did  not 
make  any  objection  to  the  defendant's  state- 
ment as  to  the  contract  of  sale,  or  direct  his 
conversation  to  the  defendant  He  denied 
both  the  conversation  testified  to  by  the  de- 
fendant's wife  and  the  conversation  of  Sep- 
tember, 1897,  as  detailed  by  the  defendant 
and  his  brother.  As  to  the  latter  denial  he  is 
corroborated  by  one  Mndsey.  He  dented  hav- 
ing written  any  letter  inquiring  whether 
Cobban  could  sell  ground  in  the  placer  claim, 
or  with  reference  to  any  sale  of  any  ground 
thereon;  but  on  cross-examination  he  admit- 
tad    writing   a   letter   tn    September,    1895, 


wherein  he  asked  Cobban  at  what  price  be 
was  offering  acre  lots  In  the  claim,  and  sug- 
gesting that  they  should  not  be  sold  for  less 
than  $200  an  acre,  and  $100  for  half  an  acre, 
mineral  reserved.  This  letter  was  received 
In  evidence. 

The  court  found  in  favor  of  the  defendant 
upon  every  material  Issue,  and  decreed  him 
to  be  the  equitable  owner,  and  the  plaintiff 
to  hold  the  legal  title  in  trust  for  blm.  The 
plaintiff  was  directed  to  make  conveyance. 
From  the  order  denying  his  motion  for  a  new 
trial  and  from  the  judgment  the  plaintiff  has 
appealed. 

E.  B.  Howell  and  B.  W.  Hamey,  for  ap- 
pellant   M.  J.  Cavanaugh,  for  respondent 

PIGOTT,  J.  (after  stating  the  facts).  1. 
Some  contention  Is  made  by  the  defendant 
to  the  effect  that  the  findings  cannot  l>e  re- 
viewed here,  because  the  plaintiff  did  not 
challenge  them  as  defective;  and  be  invokes 
sections  1114,  1115,  and  1116  of  the  Code  of 
Civil  Procediu-e.  These  sections  are  not  ap- 
plicable. They  have  to  do  only  with  findings 
which  are  defective;  that  is,  which  omit 
matters  necessary  or  proper  to  be  stated. 
Exceptions  thus  provided  for  lie  on  account 
of  deficiencies  or  omissions,  and  not  for  what 
is  contained  In  the  findings.  Such  is  the 
clear  meaning  of  the  sections.  This  inter- 
pretation was  recognized  and  approved  in 
Bank  v.  Gagnon,  25  Mont,  on  page  271.  6i 
Pac.  664.  In  Currie  v.  Railway  Co.,  24  Mont 
123,  60  Pac.  989,  the  last  paragraph  but  one 
may  be  misunderstood  unless  It  is  consid- 
ered  with  the  opinion  as  a  whole.  To  state 
the  law  acciu^tely,  the  paragraph,  if  stand- 
ing alone,  should  read  thxis:  "Under  the 
prevalent  doctrine  of  Implied  findings,  the 
judgment  appealed  from  will  not  be  reversed 
for  defective  findings,  unless  requests  and 
exceptions  were  made  and  saved  in  accord- 
ance with  sections  1114,  1115,  and  1116  of  the 
Code  of  Civil  Ppxiedure."  The  notice  of  In- 
tention to  move  for  a  new  trial  is  attacked 
because  one  of  the  grounds  stated  therein  is 
that  the  evidence  was  Insufficient  "to  justify 
the  findings  and  Judgment  and  that  the  same 
are  against  law."  Subdivision  6  of  section 
1171  of  the  Code  of  Civil  Procedure  provides 
that  a  new  trial  may  be  had  upon  the  ground 
of  "Insufllclency  of  the  evidence  to  Justify 
the  verdict  or  other  decision,  or  that  It  is 
against  law."  Counsel's  point  is  that  the  no- 
tice is  directed  to  the  findings  and  Judgment 
instead  of  the  decision.  But  the  words  "and 
Judgment,"  sUice  they  serve  no  purpose,  may 
be  rejected.  A  somewhat  similar  objection, 
as  appears  from  the  brief  of  the  respondent 
in  that  case,  was  made  in  Arnold  t.  Sinclair, 
12  Mont  248,  29  Pac.  1124,  but  the  court  dis- 
regarded the  objection,  and  reversed  the  or- 
der upon  the  ground  that  the  evidence  vFas 
Insufficient  to  justify  the  findings.  The  court 
was  doubtless  of  opinion  that  the  objection 
was  a  refinement  of  tecbnicallty.  So  tar  as 
the  Question  of  the  insufficiency  of  the  evl- 
Digitized  by  LjOOQ  IC 
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dence  to  Justify  the  decision  U  ground  for  a 
new  trial,  the  word  "flndings"  Is  equivalent 
to  the  word  "decision,"  for  a  new  trial  Is  the 
re-rxaminatlon  of  an  Issne  of  fact  after  trial 
and  decision.  Under  some  circumstances  a 
decision  may  consist  of  flndings  of  fact  and 
conclusions  of  law  drawn  therefrom;  but  a 
new  trial  may  not  be  granted  because  the 
evidence  does  not  Justify  such  conclusions, 
nor  because  they  do  not  follow  from  the  facts 
found.  To  warrant  a  new  trial  upon  the 
ground  of  InsutUciency  of  the  evidence,  the 
flndings  of  fact  (express  or  implied)  or  the 
verdict  must,  in  the  opinion  of  the  trial  court, 
be  against  the  weight  of  the  evldei^ce,  or 
must  be  unsupported  by  any  substantial  evi- 
dence.   Tliere  is  no  merit  in  either  objection. 

2.  The  plaintiff  specifies  as  error  the  ruling 
of  the  court  admitting  evidence  tending  to 
prove  that  Cobban  had  oral  authority  from 
blni  to  make  an  agreemiint  for  the  sale  of  the 
land  to  tne  defendant  He  argues  that  au- 
thority in  an  agent  to  make  such  an  agree- 
ment must  be  in  writing,  and  cites  sections 
2185  and  3U85  of  tbe  Civil  Code  and  section 
827«  of  the  Cude  of  Civil  Procedure.  These 
sections  bec^ime  law  on  July  1,  1895.  Cob- 
ban made  tl.e  agreement  in  August  1894,— 
nearly  a  year  theretofore,— at  which  time 
written  authority  was  not  necessary  to  the 
validity  of  an  agent's  contract  of  sale.  So 
far  as  we  are  advised,  nothing  in  the  stat- 
ute of  frauds  then  In  force  with  respect  to 
real  property  (sections  217,  219,  220,  228,  div. 
5,  Gen.  Laws,  Comp.  St.  1887),  nor  In  the 
common  law,  required  the  agent  to  be  cloth- 
ed with  authority  in  writing  to  contract  to 
sell  and  convey  land.  Prior  to  July  1,  1895, 
the  agency  might  have  been  established  by 
direct  oral  evidence  of  the  appointment  or 
by  Inference  from  the  acts,  letters,  or  con- 
duct of  the  parties,  or  from  their  relations, 
tbe  one  to  tbe  other,  or  from  all  combined; 
In  short  from  any  evidence  legitimately  rais- 
ing the  inference  of  agency.  Fry,  Spec. 
Perf.  ('3d  Am.  Ed.)  $  509.  and  cases  there 
cited:  Coles  v.  Trecothlck,  9  Ves.  250;  John- 
eon  V.  Dodge.  17  111.  133;  McWhorter  v.  Mc- 
Mahan,  10  Paige.  380:  Rutenberg  v.  Main, 
47  Cal.  219;  Worrall  v.  Munn,  5  N.  Y.  243. 
55  Am.  Dec.  330;  Dykers  v.  Townsend,  24 
N.  y.  57;  Moody  v.  Smith,  70  N.  Y.  599:  1 
Reed.  St  Frauds.  {  379.  and  cases  there 
dted.  The  court  was,  therefore,  right  in  ad- 
mitting the  evidence.  This  disposes  also  of 
tbe  point  that  under  section  3060  of  the  Civil 
Code  the  authority  of  Cobban  to  bind  the 
plaintiff  by  a  contract  to  convey  must  have 
been  ratified  by  him  in  writing. 

3.  When  Cobban  and  the  defendant  enter- 
ed Into  tbe  oral  agreement  of  1894,  sections 
219.  220,  dlv.  5,  Gen.  Lawa,  Comp.  St  1887, 
were  In  effect.  These  declare  that  every 
contract  for  the  leasing  for  a  term  longer 
than  one  year,  and  every  contract  for  the 
■ale  of  land,  or  of  any  interest  therein,  shall 
be  void  unless  tbe  contract  or  some  note  or 
memorandum  thereof,  expressing  the  consid- 


eration, be  In  writing,  and  suboeribed  by  the 
party  by  whom  the  lease  or  sale  Is  to  be 
made,  or  by  bis  agent  lawfully  authorized. 
As  has  been  said,  the  contract  was  oral,  and 
we  may  concede  that  a  ratification  of  the 
oral  contract  could  be  made  only  in  writing. 
Section  3080,  Civ.  Code.  But  while  a  mere 
ratification  of  such  contract  must  be  evi- 
denced by  a  writing,  the  ancient  rule  that 
equitable  estoppel  need  not  be  so  evidenced 
Is  too  well  established  and  generally  known 
to  require  argument  or  citation  of  cases  in 
its  support  So  with  part  performance  of  an 
oral  contract  for  the  sale  of  land.  Nothing 
contained  in  the  statute  of  frauds  abridges 
tbe  power  of  courts  to  compel  the  specific 
performance  of  such  oral  contracts.  Section. 
221,  div.  6,  Gen.  Laws.  Comp.  St  1887;  sec- 
tion 3275,  Code  Civ.  Proc. 

4.  The  plaintiff  contends  that  tbe  contract, 
in  Its  terms,  was  not  definite,  certain,  or 
reasonable,  and  that  its  obligation  was  not 
mutual  or  reciprocal.  Tbe  testimony  of  tbe 
defendant,  bis  wife,  his  brother,  and  Ham- 
mer tended  to  show  that  the  contract  was 
definite,  certain,  and  complete.  From  the 
evidence  adduced,  the  court  found  that  the 
contract  was  one  for  the  sale  of  an  acre  of 
land  out  of  a  larger  tract  This  was  re- 
duced to  a  certainty  by  tbe  election  and 
choice  of  tbe  defendant  "If  a  man  grants 
twenty  acres,  parcel  of  his  manor,  without 
any  other  description  of  them,  yet  the  grant 
Is  not  void,  for  an  acre  Is  a  thing  certain, 
and  the  situation  may  be  reduced  to  a  cer- 
tainty by  tbe  election  of  the  grantee."  3 
Bacon,  Abr.  307.  It  was  reasonable,  for  tbe 
prl(«  for  which  It  was  to  be  sold  was  not 
disproportionate  to  Its  value.  It  was  mutual, 
for  both  were  reciprocally  bound,  the  one  to 
convey,  the  other  to  pay  the  purchase  price, 
as  soon  as  the  defendant  so  far  partly  per- 
formed as  to  take  tbe  case  out  of  the  statute. 
True,  the  oral  agreement  was  originally  In- 
valld,— It  was  unenforceable,— but  the  part 
performance  vitalized  it  and  by  relation- 
made  its  terms  obligatory  from  the  begin- 
ning. If  all  the  owners  bad  empowered  Cob- 
bau  to  contract,  they  could  have  enforced 
tbe  agreement  against  the  defendant  by  com- 
pelling him  to  pay  tbe  purchase  price  upon 
tender  of  a  deed  conveying  full  title.  After 
tbe  partition  of  July  22.  1897,  the  plaintiff, 
holding  tbe  entire  legal  title,  might  then 
have  done  so.  Even  If  the  other  owners  had 
not  authorized  Cobban  to  contract  to  sell,  the 
plaintiff  would  not  be  without  obligation,  for 
there  was  ample  evidence  that  he  had  cloth- 
ed Cobban  with  power  to  act  for  him  In  that 
behalf,  and  when  the  legal  title  vested  In 
bim  it  was  held  for  the  benefit  of  tbe  de- 
fendant The  plaintiff  could  then  have  en- 
forced performance  by  the  defendant. 

5.  The  case  was  tried  upon  the  theory  that 
the  plaintiff  was  estopped  to  assert  title  as 
against  tlie  defendant  and  that  he  held  the 
legal  title  in  trust  for  the  defendant  The 
court  found:    "That  oij.Q^jJ.^u^J.^^^y 
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of  August,  1894,  Bald  W.  F.  Cobban,  for  him- 
self, as  co-owner  In  said  claim,  and  as  agent 
for  the  other  co-owners  therein,  entered  into 
an  agreement  with  the  defendant,  whereby 
he  sold  to  the  defendant  the  premises  de- 
scribed in  defendant's  cross-complaint  for  the 
snm  of  $100,  which  the  defendant  agreed  to 
pay  upon  the  delivery  of  the  deed;  and  that 
said  deed  was  to  be  delivered  when  a  pat- 
ent was  obtained  for  said  placer  claim  from 
the  United  States  government  That  said  W. 
F.  Cobban,  as  such  co-owner  and  agent 
aforesaid,  took  the  defendant  to  the  prem- 
ises, and  pointed  the  same  out  to  him,  and 
authorized  blm  to  enter  into  the  possession 
thereof,  and  to  occupy  and  improve  the  same; 
and  that  defendant  had  no  possession  of  said 
premises  prior  to  said  time.  That  at  said 
time  the  defendant  desired  to  purchase  said 
premises  for  the  purpose  of  building  a  home 
for  himself  and  family,  and  that  immediate- 
ly after  said  agreement  was  made  be  entered 
and  took  possession  thereof,  and  inclosed  the 
same  with  a  substantial  fence,  and  has  ever 
since  occupied  the  same.  That  the  defend* 
ant  was  induced  to  enter  upon  said  prem- 
ises by  reason  of  the  contract  and  agreement 
with  said  W.  F.  Cobban  aforesaid,  and  In 
reliance  thereon;  and  that  had  it  not  been 
for  said  agreement  and  contract  he  would 
not  have  entered  thereon,  or  made  any  im- 
provements on  said  premises.  That  in  re- 
liance on  said  contract  he  did  enter  upon 
aaid  premises,  and  inclosed  the  same  as  afore- 
said, and  made  permanent  and  valuable  im- 
provements upon  the  same."-  It  also  found 
that  in  July,  1895,  the  plalntltf  was  advised 
by  Cobban  of  the  agreement  with  the  de- 
fendant and  that  the  plaintiff  then  assured 
the  defendant  that  the  agreement  would  be 
carried  out,  and  a  deed  executed,  and  in- 
formed the  defendant  that  he  could  proceed 
to  make  such  improvements  as  he  desired, 
and  rely  upon  obtaining  a  deed;  that  In  re- 
liance upon  the  assurances  and  representa- 
tions of  the  plaintiff,  the  defendant  made 
large  additional,  permanent  and  valuable  im- 
provements upon  the  land,  which  he  would 
otherwise  not  have  made;  that  ever  since 
July,  1895.  the  plaintiff  had  full  knowledge 
of  the  defendant's  possession  and  claim  of 
right  and  title  to  the  land,  and  that  defend-  > 
nnt  was  improving  the  same  under  such  I 
claim  of  right  and  title  from  the  plaintiff.  | 
who  never  objected  until  September,  1897, 
but  on  the  contrary,  consented  thereto,  and 
agreed  with  the  defendant  that  the  contract 
made  with  Cobban  would  be  performed,  and 
that  he  would  give  a  deed;  that  on  July  22, 
1897.  the  owners  partitioned  the  placer  claim, 
and  that  the  part  assigned  to  the  plaintiff 
Included  the  land  so  occupied  and  Improved 
by  the  defendant;  that  If  the  defendant 
were  deprived  of  the  property  by  the  plain- 
tiff, he  could  not  be  compensated  in  damages 
for  the  Iinprovenieuts  made  or  for  the  loss  of 
the  property.  The  evidence  was  sufficient  to  i 
istify  the  substance  of  these  findings,  and  I 


to  take  the  case  without  the  provtstona  of 
section  219.  supra.  Subdivision  3  of  section 
32«5  of  the  Code  of  Civil  Procedure  declares 
a  very  old  doctrine,  and  a  most  Just:  "When- 
ever a  party  has,  by  his  own  declaration,  act 
or  omission,  intentionally  and  deliberately  led 
another  to  believe  a  particular  thing  tme, 
and  to  act  upon  such  belief,  he  cannot,  in 
any  litigation  arising  out  of  such  declaration, 
act  or  omission,  be  permitted  to  falsify  it" 
This  doctrine  Is  applicable  to  the  facts  u 
found  by  the  court  The  conclusions  of  law 
that  the  plaintiff  is  estopped  from  asserting 
any  Interest  in  the  real  estate  occupied  by 
the  defendant  that  he  holds  the  legal  title 
in  trust  for  the  defendant  and  that  the  de- 
fendant Is  entitled  to  a  decree  requiring  the 
plaintiff  to  execute  and  deliver  to  the  defend- 
ant a  deed  conveying  the  legal  title,  in- 
evitably follow. 

6.  The  overruling  of  the  plalntUTs  objection 
to  the  reception  of  certain  evidence  is  sped- 
fled  as  error.  We  are  inclined  to  the  opinion 
that  the  evidence  tended  (perhaps  very  slight- 
ly) to  establish,  Inferentlaliy,  from  the  con- 
duct of  the  plaintiff  and  of  Cobt>an.  and  thdr 
relations  the  one  with  the  other,  implied  au- 
thority In  Cobban  to  agree  with  the  defend- 
ant for  the  sale.  If,  however,  the  evidence 
was  inadmissible.  It  was.  as  compared  with 
the  evidence  properly  received  and  considered 
in  behalf  of  the  defendant  so  trifling  and  on- 
Important  that  we  think  it  was  not  of  soflB- 
clent  moment  to  affect  the  result  Under 
these  circumstances,— the  trial  having  been  by 
the  court  without  a  Jury,— the  error,  if  any, 
was  presumptively  harmless.  Bank  v.  Green- 
hood,  16  Mont  395.  41  Pac.  250;  Mining  Co. 
V.  Helnze.  27  Mont  — ,  69  Pac.  900.  The 
presumption  will  be  indulged  that  the  trial 
court  disregarded  such  evidence.  A  different 
rule  is  applicable  when  proper  evidence  has 
been  excluded,  for  in  such  case  the  error  mnst 
be  deemed  to  be  prejudicial,  unless  it  shall 
clearly  appear  that  the  admission  of  the  evi- 
dence would  not  have  affected  the  result 
or  Justified  a  different  decision. 

7.  On  the  defendant's  cross-examination  he 
was  asked  the  followhig  question:  "Is  it  not 
a  fact  that  since  you  have  gone  upon  that 
ground  you  have  contributed  to  a  fund  for  the 
purpose  of  'breaking'  the  patent  under  which 
the  Simimit  Valley  placer  is  held?"  The 
court  excluded  the  question  as  not  cross-ex- 
amination, an(}  as  irrelevant  and  immaterial 
The  question  was  not  subject  to  any  one  of 
the  tbnee  objections.  It  was  proper  cross-ex- 
amination; it  was  relevant;  it  was  material. 
The  defendant  had  testified  to  the  making  of 
the  alleged  contract  with  Cobban,  to  his  en- 
try into  possession  and  making  of  Unprove- 
ments.  and  that  the  occupancy  and  better- 
ments were  Induced  solely  by  the  contract 
He  had  testified  to  a  conversation  with  the 
plaintiff  in  July.  1895.  wherein  he  informed 
the  plaintiff  of  the  contract  and  of  its  terms, 
and  that  he  desired  a  deed  so  that  he  could 
make  other  Improvements;   that  the  plaintiff 
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iwoinlsed  to  carry  oat  the  terms  of  the  con- 
tract, told  the  defendant  to  make  tbe  Improve- 
menta,  and  tbat  the  plaintiff  vonid  soon  make 
tbe  deed;  and  that  the  defendant  placed  Im- 
prorementB  upon  the  land  In  reliance  npon 
the  assnrances  and  representations  of  the 
plaintiff.  Whatever  tended  to  contradict,  ei- 
ther directly  or  Inferentlally,  tills  te8tlm9ny, 
was  cross-examination,  and  relevant  and  ma- 
terial evidence.  If  the  defendant  after  mak- 
ing the  alleged  contract  with  Cobban,  and 
before  the  conversation  with  the  plaintiff  In 
1893.  soagbt  to  prevent  the  Issuance  of  a 
patent  to  the  Summit  Valley  placer  claim, 
proof  of  that  fact  was  admissible  because  of 
Its  tendency  to  contradict  his  testimony  as  to 
the  terms  of  such  supposed  contract  and  as 
to  his  reliance  upon  its  terms  in  taking  pos- 
aession  and  making  improvements.  If  he  so 
contributed  after  the  supposed  conversation 
with  the  plaintiff  of  July,  1895,  to  which  he 
testified,  and  which  the  plaintiff  denied,  the 
fact  of  the  contribution  was  admissible  in 
evidence  upon  the  grounds  Just  stated,  and 
also  because  of  its  tendency  inferentlally  to 
contradict  his  version  of  the  conversation,  and 
to  show  that  he  did  not  make  further  hn- 
provements  In  reliance  upon  plaintiffs  repre- 
sentations and  assurances.  An  answer  in  the 
affirmative  would  have  thrown  light  upon  his 
statements  that  he  had  a  contract  of  sale, 
tbat  he  relied  upon  such  contract,  and  upon 
bis  and  his  wife's  version  of  the  talk  with 
the  plaintiff  In  1895.  An  attempt  to  prevent 
the  issuance  of  the  patent,  or  to  cause  its  an- 
nulment, would.  If  successful,  have  deprived 
him  of  the  full  benefit  of  the  alleged  agree- 
ment, by  the  terms  of  which  he  was  to  ob- 
tain title  through  the  patent.  The  evidence 
sought  to  be  elicited  would  have  been  perti- 
nent In  respect  of  the  probability  of  the  truth 
of  his  statements,  and  should  have  been  ad- 
mitted. Its  weight,  of  course,  would  be  for 
the  trial  court  The  error  was  never  cured, 
and  we  cannot  see  that  It  was  without  preju- 
dice. Presumptively,  It  was  harmful  to  the 
plaintiff,  for  the  defendant  might  have  an- 
swered the  question  affirmatively,  In  which 
case  it  would  be  for  the  court  to  consider 
bow  far.  If  to  any  extent  the  act  of  the  de- 
fendant was  Inconsistent  with  his  claim  of 
part  performance  under  the  supposed  con- 
tract and  with  his  assertion  of  estoppel 
against  the  plaintiff.  The  rejection  of  proper 
evidence  will  require  a  new  trial,  unless  we 
are  satisfied  that  the  result  would  not  have 
been  different  If  the  evidence  had  been  re- 
ceived. 

We  observe  a  tendency  In  district  courts 
unduly  to  restrict  cross-examinntlon.  This 
should  not  be  indulged  or  encouraged.  The 
purpose  of  trials  of  Issues  of  fact  Is  to  bring 
out  the  whole  truth,  and  to  that  end  the  right 
of  cross-examination  must  be  liberally  Inter- 
preted and  freely  exercised.  Doubt  respect- 
ing the  limits  to  which  cross-examination  may 
go  ought  usually.  If  not  always,  to  be  resolved 
against  the  objection.    Although  section  3376 


of  the  Code  of  Civil  Procedure  radically  chan- 
ges the  common-law  rule  in  respect  of  cross- 
examination,  it  *^nnlt8  a  wide  range  for 
cross-aTamlnatlon,  and  the  courts  should  be 
Inclined  to  extend,  rather  than  to  restrict, 
the  right  Properly  understood,  the  right  ex- 
tends, not  only  to  all  facts  stated  by  the  wit- 
ness in  his  original  examination,  but  to  all 
other  facts  connected  with  them,  whether 
dlrectiy  or  Indlrectiy,  which  tend  to  enlighten 
a  jury  on  a  question  in  controversy."  Kipp 
v.  Silverman,  26  Mont  296,  64  Pac.  S&i. 
These  remarks  are  general  In  their  applica- 
tion, and  have  no  special  reference  to  the 
able  and  learned  judge  who  tried  the  case  at 
bar. 

We  find  but  one  error  which  Is  prejudicial 
to  the  plaintiff.  Because  of  it  the  judgment 
and  order  refusing  a  new  trial  are  reversed, 
and  the  cause  is  remanded.  Reversed  and  re- 
manded. 

BRANTLT,  O.  3.,  and  MIIiBURN.  J.,  con- 
cur. 


RUCKMAN  T.  IMBLER  LUMBER  00. 

(Supreme  Court  of  Oregon.     Dec  8,  1902.) 

LBASB  —  USB  AND  OCCUPATION  —  PBRSONAl- 
PROPERTY  —  OPINION  EVIDENCE  —  VALUE  — 
WITNESSES  —  COMPETENCY  —  WRITINGS  — 
PAROL  EVIDENCE— PLEADING— FAILURE  TO 
DEMUR— WAIVER  OP  OBJECTIONS. 

1.  In  an  action  for  the  value  of  the  use  of 
an  engine  and  boiler,  opinion  evidence  of  tbe 
ralae  of  such  use  is  admissible. 

2.  Where  witness  testified  that  h*  did  not 
know  the  valae  of  the  use  of  an  engine  and 
boiler  of  the  size  of  that  for  the  use  of  which 
the  action  was  brought,  but  tbat  be  did  know 
the  value  of  the  use  of  an  enKine  and  boiler 
of  less  capacity  In  that  virinity,  he  was  not 
disqnalifiea,  by  reason  of  his  answer  that  he 
did  not  know  the  value  of  the  engine  and  boil- 
er In  question,  from  ezpressiDK  his  opinion, 
based  on  his  knowledge  of  the  use  of  the  small- 
er ensrine  and  boiler. 

3.  Where  a  written  contract  for  the  lease 
and  snie  of  an  engine  and  boiler  did  not  bind 
plnintiff  to  obtain  a  release  of  liens  on  tbe  ma- 
chinery, parol  evidenre.  in  an  action  for  nse 
thereof,  tbat  plaintiff  had  agreed  to  release 
surh  liens,  was  Inadmissible  as  tending  to  con- 
tradict the  terms  of  the  written  contract. 

4.  Where  an  answer  alleged  an  oral  agree- 
ment contrndirting  the  terms  of  the  written 
contract,  the  tact  that  the  answer  was  not  de- 
murred to,  but  that  Issue  was  joined  thereon, 
did  not  constitute  a  waiver  of  plnintiCTs  ob- 
jection to  evidence  to  prove  such  allegation  on 
the  ground  that  It » tended  to  contradict  the 
written  contract. 

Appeal  from  circuit  court  Union  county; 
Robert  Eakln,  Judge. 

Action  by  R.  D.  Ruckman  against  the  Imb- 
ler  Lumber  Company.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

This  is  an  action  for  $600,  the  alleged  rea- 
sonable value  of  the  use  of  an  engine  and 
boiler  for  one  year  from  November  10.  1800. 

11.  See  Evidence,  vol.  20,  Cent.  Dig.  U  t218„t»l; 
iDjunetion.  vol.  J7,  Cent  Dig.  I  «6i^jOOQ^lC 
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and  the  sum  of  $260  aa  damages  for  Injuries 
thereto.  The  answer,  after  denying  the  ma- 
terial allegations  of  the  complaint,  states  sub- 
stantially the  same  facts  as  In  the  case  of 
Ruekman  v.  Ormond,  70  Pac.  707,  and  further 
avers  that  at  the  time  French  Bros,  agreed 
to  pur'-hase  the  property  It  was  understood 
that  plt.lntur  would  secure  the  release  of  the 
liens  thereon  within  six  months  from  the 
time  the  contract  was  entered  Into;  that  Or- 
mond having  paid  the  sum  of  |300  on  account 
of  the  purchase  price,  assigned  all  bis  In- 
terest In  the  property  to  the  defendant  corpo- 
ratiou,  which  tendered  to  plaintiff  the  re- 
mainder due  thereon,  less  two  months'  rent, 
and  demanded  a  release  of  said  liens,  but, 
upon  bis  refusing  to  comply  therewith,  de- 
fendant, on  November  10,  1900,  returned  said 
property  to  plaintiff,  who  received  the  same, 
and  thereby  canceled  the  contract  of  pur- 
chase. The  reply  having  put  In  issue  the  al- 
legations of  new  matter  In  the  answer,  a  trial 
was  had,  resulting  in  a  Judgment  for  plain- 
tiff In  the  sum  of  1386,  and  defendant  ap- 
tteals. 

J.  D.  Slater,  for  appellant  C.  H.  Finn,  for 
respondent 

MOORE,  C.  J.  (after  stating  the  facts).  At 
the  trial,  plaintiff,  as  a  witness  in  his  own  be- 
half, testifled  that  defendant  was  engaged 
In  operating  a  sawmill,  using  his  engine  and 
boiler  therein;  that  be  did  not  know  the  rea- 
sonable value  of  the  use  of  an  engine  and 
boiler  of  the  same  capacity  as  those  men- 
tioned io  tbe  complaint  nor  did  he  know  of 
any  other  engine  of  the  same  power  being 
rented  in  that  vicinity.  He  was  then  asked. 
"Do  you  know  the  reasonable  rental  value  of 
an  engine  and  boiler,  for  that  purpose,  of  less 
power  than  that  used,  in  the  neighborhood?" 
and.  over  tbe  defendant's  objection  and  ex- 
ception, he  answered,  "I  do."  "Q.  Taking 
the  reasonable  value  of  even  less  horse  power 
than  that  engine  and  boiler  as  a  comparison, 
you  may  state  what  the  reasonable  value 
of  this  engine  and  boiler  was  for  the  purpose 
used."  The  defendant  objected  to  this  ques- 
tion on  tbe  ground  that  it  was  Incompetent 
irrelevant  and  immaterial,  and  that  the  wit- 
ness was  not  shown  to  be  competent;  but 
the  objection  having  been  overruled,  and  an 
exception  allowed,  he  answered,  "Well,  I 
think  It  was  reasonably  worth  fSO  a  month." 
It  is  contended  by  defendant's  counsel  that 
the  transcript  shows  plalihiff  was  not  an  ex- 
pert and  that  having  no  knowledge  of  tbe 
reasonable  value  of  tbe  use  of  the  engine  and 
boiler  In  question,  the  court  erred  In  permit- 
ting him  to  infer  such  value  by  deduction, 
thereby  usurping  the  province  of  the  Jury, 
whose  duty  It  was  to  reach  the  conclusion 
sought  from  a  comparison  of  tbe  relative  ca- 
pacities of  tbe  engine  and  boiler  leased  to  the 
defendant  and  of  those  to  which  the  witness 
referred.  Though  it  has  been  repeatedly  held 
that  tbe  opinions  of  witnesses  are.  In  general, 
Inadmissible,  there  are  many  exceptions  to  the 


general  rule,  which  deviations  therefrom  p«-- 
mlt  the  Introduction  of  this  species  of  evi- 
dence on  the  ground  that  Its  omission  might 
otherwise  result  In  many  instances.  In  de- 
feating Justice.  Tbe  reasons  usually  assign- 
ed for  Uie  admission  of  sucb  testimony  are 
based  on  the  special  knowledge,  skill,  or  ex- 
perience of  the  witness,  or  upon  tbe  imprac- 
ticability of  tbe  relevant  facts  being  so  de- 
tailed as  to  enable  tbe  Jury  to  draw  there- 
from a  rational  conclusion,  without  resorting 
to  such  method  of  proof.  Fisher  v.  Railway 
Co.,  22  Or.  633,  30  Pac.  425,  16  L.  R.  A. 
519;  Nutt  V.  Southern  Pac.  Co.,  25  Or.  291, 
85  Pac.  0r>3;  First  Xat  Bank  v.  Aachen  Ins. 
Co.,  33  Or.  172,  60  Pac.  668,  53  Pac.  8.  Ne- 
cessity generally  renders  opinion  evidence  ad- 
missible to  prove  the  value  of  property,  the 
character  of  which  and  Uie  universality  of 
its  use  determine  whether  a  witness  called 
to  estimate  Its  worth  must  possess  special 
skill  or  experience  or  only  a  common  knowl- 
edge In  respect  to  sucb  property  to  entitle 
him  to  appraise  its  value  In  tbe  presence  of 
tbe  Jury.  Jones,  Ev.  {$  365,  389.  A  person 
of  ordinary  Intelligence  generally  has  such  a 
knowledge  of  property  In  common  use  as  to 
entertain  a  proper  conception  of  Its  value, 
which  opinion  he  may  state  to  a  Jury  when 
the  value  of  such  property  Is  controverted. 
Thus,  as  was  said  by  Mr.  Chief  Justice  Sim- 
rail  in  Cooper  v.  State,  63  Mis&  303,  In  com- 
menting upon  the  competency  of  an  ordinary 
witness  to  express  an  opinion  as  to  the  worth 
of  a  shotgun:  "In  the  nature  of  things,  the 
value  of  this  sort  of  property  In  such  com- 
mon use  can  be  estimated  by  almost  every 
man  hi  tbe  community."  In  Railway  Co.  v. 
Irvin,  27  111.  178,  Mr.  Chief  Justice  Caton. 
discusshig  the  same  question,  says:  "Evoy 
one  Is  presumed  to  have  some  idea  of  tbe 
value  of  property  which  Is  In  almost  universal 
use,  and  It  is  not  necessary  to  show  that  a 
witness  Is  a  drover  or  a  butcher  before  be  is 
allowed  to  give  an  opinion  of  tbe  value  of  a 
cow.  If  It  were  a  steam  engine,  or  a  dia- 
mond rhig.  It  might  be  different"  If  tbe 
property  be  of  sucb  character,  as  to  render 
an  opinion  of  its  value  by  an  ordinary  wit- 
ness competent  he  will  not  be  permitted  to 
estimate  its  worth,  unless  be  has  seen  it  or 
possesses  some  special  knowledge  of  its  value 
Pottei-y  Co.  V.  Kern,  30  Or.  328,  47  Pac  917; 
Todd  v.  Warner.  48  How.  Prac.  234;  Sanford 
T.  Shepard.  14  Kan.  228;  Halgbt  v.  KImbark, 
61  Iowa,  13,  60  N.  W.  677.  No  rule  of  taw 
can  dellnltely  prescribe  tbe  degree  of  informa- 
tion required  to  render  a  witness  competent 
to  express  an  opinion  concerning  value,  but 
it  must  appear,  however,  that  be  has  some 
acquaintance  with,  or  knowledge  of.  tbe  sub- 
ject-matter, tbe  court  being  the  Judge  of  bis 
quallflcations,  and  the  Jury  of  tbe  weight  to 
be  given  to  his  estimate.  Bedell  v.  Railway 
Co.,  44  N.  Y.  367,  4  Am.  Rep.  688;  Man<h 
facturing  Co.  v.  Phelps,  130  D.  S.  520.  9 
Sup.  Ct  001,  32  L.  Ed.  1036.  As  tbe  worth 
of  property  may  be  provedi  bx^<MidplaD>eTl- 
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dence,  so  the  yalue  of  Its  nae  may  be  estab- 
lished In  the  same  manner.  lawson,  Exp. 
Bv.  (2(1  Bd.)  488.  Thus,  In  Brady  v.  Brady, 
8  Allen,  101,  It  was  held  that  in  a  controver- 
ay  as  to  the  sum  to  be  paid  for  the  use  of 
a  horse  and  wagon,  a  witness  who  had 
bought,  sold,  and  used  similar  ones  was  com- 
petent to  express  an  opinion  of  the  value  of 
such  use.  In  Butler  v.  Melirling,  15  111.  488, 
the  conrt,  commenting  upon  the  legal  prin- 
ciple thus  announced,  say:  "In  valuing  the 
propertj-  itself  but  little  weight  would  be 
given  to  one  who  knew  nothing  of  the  prop- 
erty. But  in  valuing  its  use  those  acquainted 
with  the  kind  and  use  of  such  property  may  be 
allowed  to  testify  as  to  the  value  of  the  use 
of  such  property,  and  such  opinions  may  be 
weighed  together  with  similar  opinions  of 
those  who  know  the  property  Itself."  So,  too, 
In  Sturgis  v.  Knapp,  33  Vt  486,  Mr.  Justice 
Plerpoint,  hi  discussing  this  question,  says: 
"The  value  of  property,  as  a  general  rule, 
can  be  proved  only  by  the  opinion  of  witness- 
es. So,  too,  of  the  value  of  the  use  of  prop- 
erty. Its  value  and  the  value  of  its  use  often 
depend  much  upon  its  location,  and  the  cir- 
cnmstances  under  which  it  is  or  may  be  used. 
The  use  of  property  may  be  of  much  greater 
value  to  one  person  than  to  another,  owing 
to  the  skill  or  facilities  for  its  use  possessed 
by  the  one  that  the  other  has  not.  To  de- 
termine the  value  of  the  use  of  a  piece  of 
property  to  a  particular  person  under  the  cir- 
cumstances of  a  given  case  often  requires  the 
exercise  of  much  skill  and  judgment  that  can 
be  acquired  only  by  experience  and  familiari- 
ty with  the  subject-matter,  such  as  ordinar}- 
triors  mny  not,  and  probably  wooM  not,  pos- 
sess. In  such  a  case  the  opinion  of  witnesses 
eompetent  to  form  such  opinion  would  be  ab- 
solutely necessary  to  lead  the  triors  to  a  just 
result "  A  witness  will  not  be  permitted  to 
encroach  upon  the  prerogative  of  the  court, 
or  usurp  the  functions  of  a  jury,  and  express 
an  opinion  as  to  the  amount  of  damages  a 
I>arty  has  suffered  In  a  given  case.  Jones, 
Ev.  §  374;  Burton  v.  Severance,  22  Or.  91, 
29  Pac.  200.  The  court  In  Norman  v.  Wells, 
17  Wend.  136,  discussing  this  legal  principle, 
say:  "The  amount  of  Indemnity,  where  It  is 
not  capable  of  being  reached  by  computation. 
is  always  a  question  for  the  Jury.  If  there 
be  any  rule  without  exception,  it  is  this;  and 
I  have  been  unable  to  find  any  Instance  where 
the  opinion  of  witnesses  has  been  received." 
This  rule,  however,  has  no  application  to  the 
method  of  estimating  the  worth  of  property, 
for  the  witness,  when  properly  qualified,  may 
express  an  opinion  concerning  its  value.  Law- 
son  Exp.  Ev.  (2d  Ed.)  491;  Townley  v.  Navi- 
gation Ck)..  83  Or.  323,  54  Pac.  150. 

The  use  of  the  engine  and  boiler  must 
have  been  of  some  value  concerning  which  a 
<iaaiified  witness  might  express  an  opinion, 
and.  this  being  so,  the  question  to  be  con- 
sidered is  whether  plaintiff  possessed  such 
knowledge  of  the  property  as  to  render  him 
competent  to  estimate  the  value  of  its  use. 


The  pleadings  admit  that  he  was  the  owner 
of  the  engine  and  boiler  which  had  been 
used  in  operating  the  Ruckman  Flouring 
Mills  at  Summerville,  Or.,  from  which  place 
French  Bros,  were  authorized,  by  the  lease 
to  take  the  property,  agreeing  to  pay  the 
sum  of  $50  a  month  for  its  use.  It  will  be 
remembered  that  plalntlfF  testified  that  he 
did  not  know  the  reasonable  value  of  the 
use  of  an  engine  and  boiler  of  the  same 
capacity  as  those  mentioned  in  the  complaint, 
nor  did  he  know  of  any  other  engine  of  the 
same  power  being  rented  in  that  vicinity. 
Without  refiectlon,  it  might  seem  from  this 
testimony  that  he  was  not  qualified  to  ex- 
press an  opinion  as  to  the  value  of  the  use 
of  the  property;  but  his  declaration  that  he 
knew  of  no  other  engine  of  the  same  power 
being  rented  in  the  neighborhood  where  his 
engine  and  boiler  were  used  probably  ex- 
plains the  statement  so  made.  The  market 
value  of  all  property  is  usually  regulated  by 
the  supply  of  and  the  demand  for  a  specific 
commodity  of  a  particular  class,  and  the 
value  thus  fixed  Is  generally  determined  by 
a  comparison  of  values  of  similar  species. 
Plalntlfl,  undoubtedly  acting  upon  this  recog- 
nized method  of  ascertaining  values,  prob- 
ably testified  that  he  did  not  know  the  rea- 
sonable value  of  the  use  of  an  engine  and 
boiler  of  similar  capacity,  l)ecau8e  none  of 
that  kind,  within  his  knowledge,  were  leased 
in  the  neighborhood  In  which  his  was  used. 
The  fact  that  he  was  the  owner  of  the  en- 
gine and  boiler  in  question,  and  knew  the 
value  of  the  use  in  that  vicinity  of  such 
property  of  less  power,  enabled  him  by  com- 
parison to  reach  the  conclusion  that  the  use 
by  defendant  of  his  engine  and  boiler  was 
reasonably  worth  the  sum  of  $50  a  month, 
disclosing  that  he  misunderstood  the  question 
propounded  to  him  in  relation  to  the  reason- 
able value  of  such  use;  and  his  ownership 
of  the  property  and  knowledge  of  the  value 
of  the  use  of  an  engine  and  boiler  of  less 
horse  power  demonstrate  that  he  possessed 
some  qualification  to  express  an  opinion  upon 
the  subject,  the  degree  of  which  was  a  ques- 
tion to  be  determined  by  the  trial  court, 
which  having  concluded  that  he  was  a  com- 
petent witness,  its  judgment  In  that  respect 
will  not  be  disturbed. 

J.  C.  French  appearing  as  defendant's  wit- 
ness, the  following  question  was  propounded 
to  him:  "Mr.  French,  what  agreement  if 
any,  was  made  with  you,  respecting  French 
Brothers,  by  the  plaintiff,  R.  D.  Ruckman. 
at  the  time  this  lease  and  contract  of  sale 
were  signed,  in  regard  to  Mr.  Ruckman  tak- 
ing from  that  engine  and  boiler  the  liens 
upon  it?"  An  objection  thereto  on  the  ground 
that  it  was  incompetent,  irrelevant,  and  im- 
material was  sustained,  and  an  exception  al- 
lowed, and  it  is  contended  by  defendant's 
counsel  that  an  error  was  committed  in  this 
respect.  The  transcript  shows  that  plaintiff, 
on  January  7,  1809,  by  a  written  instrument, 
leased  the  engine  and  boiler  to,  Fr^ 
Digitize 
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and,  at  the  same  time  tbe  following  memo- 
randum was  executed  by  them,  to  wit; 
"Know  all  men  by  these  presents,  that  where- 
as, the  party  of  the  second  part  hereto  has 
this  day  leased  to  tbe  first  parties  hereto  cer- 
tain personal  property  hereinafter  described, 
J.  C.  and  X.  A.  French,  as  French  Brothers, 
and  first  parties  thereto,  agree  to  and  with 
the  second  party  hereto,  B.  D.  Buckman, 
that,  as  soon  as  second  party  secures  a  full 
release  of  all  existing  claims  or  liens  against 
said  property,  first  parties  will  purchase  the 
same,  and  pay  therefor  the  sum  of  $1,000.00, 
one-third  thereof  at  the  time  of  release,  any 
rents  imid  in  excess  of  two  months  to  be 
deducted  from  the  first  payment;  one-third 
In  three  months  thereafter;  and  last  pay- 
ment of  one-third  of  said  sum  to  be  paid  In 
three  months  thereafter,  at  which  time  title 
shall  pass  from  second  to  first  parties.  Said 
property  consists  of  one  boiler,  one  engine, 
and  all  the  other  machinery  and  fixtures  now 
used  In  operating  the  same,  and  located  at 
what  Is  commonly  known  as  the  'Buckman 
Flouring  Mill'  site,  at  Summervllle,  In  Union 
county,  Oregon,  and  to  be  hereinafter  used 
and  possessed  by  first  parties  hereto  under 
and  by  virtue  of  a  certain  lease  of  even  date 
herewith,  at  a  place  In  said  county  and  state 
about  eight  miles  from  said  town  of  Sum- 
mervllle, In  operating  a  general  sawmill  busi- 
ness. That  first  parties  hereto  hereby  bold 
themselves,  their  heirs  and  legal  representa- 
tives, firmly  bounden  to  second  party,  his  heirs 
and  legal  representatives.  In  the  said  sum  of 
$1,000.00,— all  by  the  terms  and  conditions  of 
the  above  contract;  and  In  any  failure  on  the 
part  of  said  first  parties  to  fully  perform  all  of 
said  conditions,  then  and  In  that  event  this 
bond  shall  be  In  full  force  and  effect,  otherwise 
it  shall  be  void,  and  of  no  effect  Dated  at 
La  Grande,  Oregon,  January  7,  1899,  In  pres- 
ence of  F.  S.  Ivanhoe.  [Signed]  French 
Brothers,  First  Parties,  by  J.  C.  French.  K. 
D.  Buekman,  Second  Party."  It  Is  alleged 
in  the  answer  that  the  making  of  this  agree- 
ment and  the  execution  of  the  lease  of  the 
engine  and  boiler  constituted  but  one  trans- 
action, and  that  at  the  time  they  were  en- 
tered into  It  was  understood  and  agreed  that 
plaintiff  would,  within  six  months  from  Jan- 
uary 7,  18!I9,  secure  a  release  of  said  Hens, 
and  transfer  the  property  to  French  Bros. 
This  averment  Is  denied  In  the  reply,  where- 
in it  is  alleged  that  said  Hens  amounted  to 
nearly  three  times  the  value  of  the  engine 
and  boiler,  and  that  plaintiff  could  not  ob- 
tain their  discharge  without  paying  the  sums 
due  thereon,  which  fact  French  Bros.,  and 
those  in  privity  with  them  at  all  times  well 
knew.  An  examination  of  the  agreement  of 
French  Bros.,  as  hereinbefore  quoted,  will 
disclose  that  It  contains  no  stipulation  upon 
plaintiff's  part  to  discharge  the  Hens  upon 
the  property,  and,  this  being  so,  was  the 
testimony  sought  to  be  elicited  from  J.  C. 
French  admissible  under  the  issues  detailed? 
The  rule  to  universal  that,  as  between  the 


parties  and  their  representatives  and  suc- 
cessors In  Inferest,  except  where  an  alleged 
mistake  is  controverted  by  the  pleadings,  or 
In  case  the  validity  of  the  contract  is  tbe 
fact  In  dispute,  parol  contemporaneous  evi- 
dence Is  tuadmlssible  to  vary  or  contradict 
the  terms  of  a  vn-ltten  agreement  Hill's 
Ann.  Laws  Or.  $  692;  Hoxie  v.  Hodges.  1 
Or.  252;  Edgar  v.  Golden,  36  Or.  44S.  4S 
Pac.  1118.  60  Pac.  2;  TaUmadge  v.  Hotter, 

37  Or.  608.  61  Pac.  349,  1127.  But  whert 
there  Is  a  latent  ambiguity  In  the  writing; 
In  respect  to  the  time  or  manner  of  the  pe^ 
formance  of  Its  terms,  or  of  the  Identity  of 
the  persons  named  therein,  or  of  the  subject- 
matter  thereof,  parol  evidence  Is  admissible 
to  show  the  agreement  of  the  parties  in  re* 
latlon  thereto.  Jones  v.  Dove,  6  Or.  188; 
American  Bridge  &  Contract  Co.  ▼.  BuUen 
Bridge  Co..  29  Or.  .549,  46  Pac.  138;  Bdn- 
steln  V.  Roberts,  34  Or.  87,  55  Pac  90,  75 
Am.  St  Rep.  564.  Plaintiff  having  never 
stipulated  to  discharge  the  liens  upon  the 
engine  and  boiler,  there  was  no  ambiguity 
in  the  agreement  quoted,  and  the  averment 
In  tbe  answer  that  there  was  a  parol  agree- 
ment to  the  contrary  was  demurrable,  and. 
though  Issue  was  Joined  thereon,  it  eonid 
not  be  established  by  parol  testimony,  and 
no  error  was  committed  in  refusing  to  per- 
mit the  witness  to  answer  the  question  pro- 
pounded to  him.  Bank  v.  Scott  20  Or.  421, 
26  Pac.  276;   WUson  v.  Wilson,  26  Or.  Ml, 

38  Pac.  186. 

Other  allied  errors  are  assigned,  but  not 
deeming  them  important  the  Judgment  Is 
affirmed. 


FROST  et  nx.  r.  PACIFIC  SAV.  CO. 
(Supreme  Coart  of  Oregon.    Dec.  8,  1902.) 

BUILDINO   AND  LOAN    ASSOCIATIONS  —  MOBT- 

GAGES-ASSUMPTION— USURT— 

RIGHT  TO  PLEAD. 

1.  Where  a  purchaser  of  land,  as  a  part  of 
tbe  consideration,  assumed  a  nsurious  bailding 
mortgage  on  tbe  land,  executed  by  the  vendor, 
and  thereafter  paid  a  part  thereof,  when  that 
mortgage  was  released,  and  another  asurioos 
mortgage  issued  for  tbe  balance  due,  the  pnr- 
chaser  wag  not  entitled  to  interpose  the  de- 
fense of  usury  as  to  the  mortgaice  assumed, 
and  compel  the  application  of  nil  payments 
made  thereon  to  the  extingaishment  of  the 
debt 

Appeal  from  circuit  court,  Mnltnomah  coun- 
ty; Arthur  L.  PVazer,  Judge. 

Action  by  John  B.  Frost  and  wife  against 
tbe  Pacific  Savings  Company  to  compel  the 
cancellation  of  a  mortgage.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendant  appeals. 
Reversed. 

This  is  a  suit  to  compd  the  canceUation  of 
a  mortgage  on  the  ground  that  the  amonnt 
secured  thereby  has  been  fully  i>ald.  The 
defendant  is  a  California  corporation,  or- 
ganized for  the  purpose  and  with  the  power 
of  conducting  the  business  of  a  buUdlng  and 
luun  assuciution.    On  May  16,  1883.  one  Ja- 
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Bon  J.  Corey  borrowed  of  the  corporation,  at 
Portland,  Or.,  tbe  sum  of  $1,000,  payable  on 
or  before  seven  years  after  date,  witb  in- 
terest at  tbe  rate  of  6  per  cent,  per  annnm. 
payable  montbly.  According  to  tbe  scheme 
or  plan  of  the  corporation.  Covey  was  re- 
quired, in  order  to  secure  the  loan,  to  snb- 
scrlt)e  for  20  shares  of  Its  capital  stock,  of 
tbe  par  value  of  $100  a  sliare,  to  transfer  10 
of  such  shares  to  it  as  a  bonus  or  premium 
on  the  loan,  and  the  other  10  as  security 
therefor,  and  to  i>ay  60  cents  a  share  each 
month  until  the  monthly  payments  and  ac- 
cumulated profits  amounted  to  the  par  value 
of  tbe  stock,  when  it  was  to  be  surrendered 
to  the  corporation  in  cancellation  of  the  debt 
As  an  additional  security  for  the  loan,  and 
to  secure  tbe  monthly  payments  on  the  stock, 
and  all  fines  and  charges  that  might  become 
doe  from  him.  Covey  executed  and  delivered 
to  the  defendant  a  mortgage  on  certain  real 
estate  in  Multnomah  county.  He  thereafter 
made  payments  on  tbe  loan  and  on  the  stock 
In  accordance  with  his  contract,  until  on  or 
about  July  14,  1894,  when  he  sold  and  con- 
veyed the  mortgaged  premises  to  the  plain- 
tiff John  B.  Frost,  who  assumed  and  agreed 
to  pay  tbe  balance  remaining  unpaid  on  the 
mortgage,  deducting  from  the  purchase  price 
of  the  premises  such  amoimt  Frost  con- 
tinued to  make  payments  on  the  stock  and 
mortgage  as  stipulated  in  the  original  con- 
tract between  defendant  and  Covey  imtil 
December  9,  1898,  when  it  was  found  and 
determined  between  bim  and  the  defendant 
that  there  was  then  a  balance  of  $500  due 
thereon.  The  original  contract,  includhig  the 
stock  and  mortgage,  was  thereupon  canceled, 
and  a  new  mortgage  given  by  Frost  and  his 
wife  on  the  same  premises  for  tbe  $500  bal- 
ance due  thereon;  the  company  Issuing  to 
bim  the  requisite  shares  of  stock,  to  l>e  ma- 
tured by  monthly  payments  of  60  cents  a 
share,  as  stipulated  in  the  contract  with  Co- 
vey. Frost  thereafter  made  payments  on  the 
stock  Issued  to  bim,  and  on  the  $500  mort- 
gage, until  the  amount  thereof,  together  with 
tbe  sums  previously  paid  on  Covey's  stock 
and  mortgage,  aggregated  enough,  if  credited 
npon  the  original  loan,  to  pay  the  enthre  debt 
and  Interest  Tbe  defendant  refusing  to  re- 
lease tbe  mortgage,  this  suit  was  brought  for 
its  cancellation,  and  from  a  decree  rendered 
in  favor  of  tbe  plaintiffs  tbe  defendant  ap- 
peals. 

H.  M.  Cake,  for  appellant 

BEAN,  J.  (after  stating  tbe  facts).  It  Is 
conceded  that  the  contract  between  Covey 
and  the  defendant  was  usinious,  under  the 
laws  of  this  state,  and  that  as  between  tbe 
parties  thereto,  all  payments  made  thereon 
would  go  to  tbe  extinguishment  of  the  debt 
Association  y.  Stanley,  88  Or.  319,  63  Pac. 
489,  84  Am.  St  Rep.  793;  Savings  Co.  v. 
Houston,  38  Or.  877,  65  Pac.  611;    Building 


Co.  T.  Hill,  40  Or.  280,  67  Pac.  103,  66  L.  R. 
A.  163.  Tbe  contention  of  tbe  defendant, 
however.  Is  that  Frost,  having  purchased  the 
mortgaged  premises,  and  assumed  and  agreed 
to  pay  the  amoimt  then  due  on  the  mortgage, 
as  a  part  of  the  purchase  price,  is  not  en- 
titled to  set  up  the  defense  of  usury  as  against 
such  mortgage,  although  it  concedes  that  pay- 
ments made  after  tbe  renewal  of  tbe  mort- 
gage shall  go  In  extinguishment  thereof.  The 
plaintiffs,  on  the  other  hand,  contend  that 
all  payments  should  be  credited  on  the  orig- 
inal loan,  and  go  in  satisfaction  thereof, 
whether  made  by  Frost  or  Covey.  The  ques- 
tion Is  thus  squarely  presented  whether  a 
purchaser  of  mortgaged  premises,  who  as- 
sumes and  agrees,  as  a  part  of  tbe  considera- 
tion therefor,  to  pay  the  debt  secured  by  the 
mortgage,  can  afterward  Interpose  the  de- 
fense of  usury  against  Its  collection,  and  thus 
avail  himself  of  the  usurious  character  of 
the  contract  of  his  grantor.  There  is,  perhaps, 
a  want  of  harmony  in  the  adjudicated  cases 
as  to  whether  a  purchaser  of  the  equity  of  re- 
demption, or  one  who  purchases  expressly 
subject  to  a  mortgage,  can  set  up  usury  as  a 
defense  against  tbe  foreclosure  thereof.  But 
'<rhatever  the  rtde  in  that  regard  may  be,  the 
authorities  are  practically  all  agreed  that  If 
tbe  grantee  assumes  and  agrees  to  pay  tbe 
lien,  as  part  of  tbe  purchase  price  of  the- 
premises,  he  cannot  then  make  such  defense. 
Tbe  foundation  of  this  doctrine  la  not  that 
the  original  transaction  is  thereby  purged  of 
tbe  taint  of  usury,  but  rather,  as  said  by  th& 
supreme  court  of  New  Jersey,  that:  "The 
purchaser,  by  taking  title  subject  to  the  mort- 
gage, end  retaining  out  of  the  price  he  agreed 
to  pay  sufficient  money  to  pay  tbe  mortgage, 
places  himself  In  a  position  where  he  can- 
not allege  usury  without  attempting  to  keep 
back  part  of  tbe  money  which  be  agreed  to- 
pay  for  the  mortgaged  lands.  Having  re- 
tained enough  of  the  purchase  money  to  pay 
the  mortgage,  under  a  promise  that  he  would 
apply  the  money  to  the  payment  of  the  mort- 
gage, it  is  plain  that  if  he  were  allowed  to 
make  the  defense  of  usury,  and  should  make 
it  successfully,  be  would  defraud  both  bis 
grantor  and  the  mortgagee.  He  would  be  per- 
mitted to  speculate  on  a  violation  of  law 
that  bad  done  him  no  harm,  and  to  keep  back 
money  to  Which  be  has  no  right  whatever, 
and  to  do  so  in  direct  violation  of  his  prom- 
ise. To  prevent  this,  equity  says  that  he 
shall  not  make  the  defense  of  usury;  but  it 
says  so,  not  because  the  mortgage  has  been 
purged  of  its  taint,  but  because  he  kept  back 
enough  of  the  purchase  money  to  pay  tbe 
mortgage  under  a  promise  that  if  the  money 
was  left  to  his  hands  be  would  pay  the  mort- 
gage debt.  This  is  the  foundation  on  which 
tbe  doctrine  rests,  and  it  has  no  other." 
Tnisdell  y.  Dowden,  47  N.  J.  Eq.  396,  20  AtL 
972;  27  Am.  &  Eng.  Enc.  Law,  952;  Webb, 
Usury,  {  374;  2  Pom.  Eq.  Jur.  (2d  Ed.)  i  937; 
1  Jones,  Mortg.  (4th  Ed.)  i  644;  Smltb  v.  Mc> 
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MUlan,  46  W.  Va.  S77,  83  S.  E.  283.  This 
mle  la  applied  in  all  Its  scope  to  a  grantee 
-wbo  purcbases  premises  coyered  by  a  usurious 
mortgage  given  to  a  building  and  loan  asso- 
ciation. Tbomp.  Bldg.  Ass'ns  (2d  Ed.)  {  2G1; 
Association  v.  Walker,  69  Neb.  456,  81  N.  W. 
308;  Same  t.  Bllan,  59  Neb.  458.  81  N.  W. 
SOS;  Association  v.  Haider,  56  Iowa,  424,  6 
N.  W.  678,  7  N.  W.  686;  Anderson  v.  Mort- 
gage Co.  (Idnbo)  69  Pac.  130;  Stein  y.  Asso- 
ciation, 18  Ind.  237,  81  Am.  Dec.  353;  Bank 
y.  Collins,  27  Conn.  142;  Association  y.  Sel- 
lars,  19  Tex.  Cly.  App.  201,  46  S.  W.  370. 
Tbe  cases  of  Sawtelle  y.  Savings  Co.,  14 
Utah,  44v3,  48  Pac.  211,  HoweUs  y.  Building 
Co.,  21  Utah,  45,  60  Pac.  1025,  81  Am.  St 
Rep.  659  and  Inyestment  Co.  y.  Stone  (Tex. 
€ly.  App.)  46  S.  W.  67,  do  not  militate  agahist 
this  doctrine.  In  the  Sawtelle  Case  the  pur- 
chase was  made  a  few  days  after  the  execu- 
tion of  the  mortgage,  and,  although  the  pur- 
chaser assumed  and  agreed  to  pay  it,  he  did 
not  see  It  until  be  stopped  payments,  and 
had  no  knowledge  of  Its  nature  or  character, 
but  supposed  It  to  be  tbe  same  as  an  ordinary 
mortgage.  These  facts.  In  connection  with 
the  character  of  tbe  particular  contract,  were 
-deemed  sulflclent  by  the  court  to  entitle  the 
purchaser  to  have  the  amount  paid  by  him  as 
dues  on  stock  subscribed  for  by  his  grantor 
applied  In  reduction  of  the  debt,  on  the 
ground  that  the  contract  was  "a  hard  one.  If 
not  entirely  unconscionable."  The  question 
of  usury,  or  the  right  of  a  grantee  to  make 
such  a  defense,  was  not  there  involyed  or 
considered.  The  Howells  Case  was  founded 
«n  a  contract  between  the  association  and  the 
borrower,  and  what  Is  said  in  the  opinion 
about  the  rights  of  a  grantee  i»  mere  dictum. 
In  Investment  Co.  y.  Stone,  supra,  the  gran- 
tee did  not  assume  or  agree  to  pay  the  mort- 
gage, but  only  "all  legal  amounts"  due  there- 
on. The  court  found  from  the  oral  evidence 
that  this  provision  In  the  deed  was  hi  tended 
and  understood  to  Include  the  principal  only, 
and  for  this  reason  tbe  vendee  could  avail 
himself  of  tbe  defense  of  usury.  The  court 
evidently  did  not  Intend  to  lay  down  any 
general  rule,  because,  about  a  month  later. 
In  an  opinion  by  the  same  Justice,  it  was  di- 
rectly held  that  a  purchaser  of  laud,  who  had 
assumed,  as  a  part  of  the  purchase  price,  a 
mortgage  on  the  premises,  given  to  a  buildhig 
and  loan  association,  could  not  set  up  usury  in 
the  original  debt  secured  by  the  mortgage. 
Association  v.  Sellars,  supra.  The  case  of 
Hicinbothem  y.  Association,  40  Or.  611,  60 
Pac.  1018,  is  also  cited  as  sustaining,  in  prin- 
ciple, the  decision  of  the  court  below  in  this 
case.  But  the  question  here  presented  was 
not  raised,  suggested,  or  considered  in  that 
case.  The  sole  point  there  presented  and  de- 
cided was  whether  the  contract  Involved 
should  be  construed  according  to  the  laws  of 
Minnesota  or  Oregon. 

It  follows  that  the  decree  of  the  court  be 
low  must  be  reversed,  and  it  is  so  ordered. 


TRINWITH  y,  SmTH. 
(Supreme  Court  of  OrsKon.     Dec.  8.  1902.) 

BOUNDARIES— MONtrMBNT8—IX)ST   CORNERS- 
FIELD  NOTES— EVIDENCE  OF  LOCATION. 

1.  In  a  suit  to  establigb  the  boundary  line 
between  tbe  S.  E.  %_of  the  S.  E.  %  and  tbe 
N.  EJ.  U  of  the  S.  E.  %  of  section  29  of  a 
certain  township,  evidence  held  to  show  that 
tbe  southeast  corner  of  the  section  is  a  lost 
corner,  i  ud  that  the  field  uotes  lo.  ating  it  are 
Inaccurai",  so  that  the  disputed  corner  cannot 
be  locateJ  therefrom,  and  hence  tbe  commis- 
sioners appointed  to  establish  tbe  bouudair 
line  properly  located  tbe  disputed  line  from  the 
original  government  corners  found  in  place  at 
the  northeast  of  section  33,  northeast  and 
northwest  of  section  29,  southeast  and  aonth- 
west  of  section  32,  and  northwest  of  aectioo 
31,  in  such  township. 

•2.  The  government  surveys  of  pobUc  lands 
are  conclusive  on  all  persons  holding  land  in 
reference  thereto,  and  corners  and  monuments 
so  established  cannot  be  altered,  whether  prop- 
erly placed  or  not. 

3.  The  actual  location  of  lines  and  mono- 
ments  on  the  eround  will  generally  control  over 
courses  and  distances. 

Appeal  from  circuit  court,  Marion  county; 
R.  P.  Boise,  Judge. 

Suit  by  H.  Trinwlth  against  Don  A.  Smith 
to  determine  a  disputed  twundary.  From  a 
decree  confirming  the  report  of  commission- 
ers appointed  to  establish  the  boundary  line, 
plaintiff  appeals.    Affirmed. 

This  is  a  suit  to  settle  a  disputed  boundary. 
Tbe  complaint  sets  forth  that  tbe  plaintiff 
is  now  tbe  owner  and  In  possession  of  the 
B.  E.  %  of  the  S.  E.  %  of  section  29.  town- 
ship 9  S.,  range  4  E.,  and  that  tbe  defendant 
is  the  owner  and  in  possession  of  tbe  N.  B. 
%  of  tbe  S.  B.  %  of  said  section:  that  there 
exists  a  controversy  between  tbe  parties  re- 
si)ectlng  tbe  boundary  line  between  thdr 
lands;  that  the  northeast  comer  of  plaintiff's 
land  is  situated  about  300  feet  north  of  the 
Mmto  troll;  that  the  l>oundary  line  in  dis- 
pute runs  thence  west  to  the  center  of  the 
S.  E.  %  of  said  section  29,  and  that  plain- 
tiff cannot  give  a  more  definite  description 
thereof  for  the  reason  that  tbe  monuments 
have  been  destroyed  and  obliterated.  Tbe 
prayer  is  for  a  decree  locating  tbe  lx>undarr 
line,  and  that  commissioners  l>e  appointed 
for  that  purpose  to  go  upon  the  ground  and 
establish  it  by  proper  marks  and  monuments. 
The  answer  joins  issue  with  the  complaint, 
except  It  is  admitted  that  the  lands  of  tbe 
respective  parties  lie  adjacent;  and  it  is  fur- 
ther set  up  that  the  alleged  disputed  bound- 
ary has  been  permanently  fixed  and  settled 
by  a  survey  of  tbe  respective  tracts,  made 
by  tbe  county  surveyor  of  Marlon  county  at 
the  mutual  request  of  the  then  owners.  Tliii 
latter  is  denied  by  tbe  reply.  A  trial  was 
had  under  the  issues  thus  formulated,  and 
the  court,  not  being  satisfied  as  to  the  initial 
point  marking  the  disputed  iMundary.  grant- 
ed the  prayer  of  pinintiff.  and  by  its  decree 
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appointed  three  commissioners  "to  locate  and 
establish  the  line  between  the  lands  of  the 
said  plaintiff  and  defendant  *  *  *  by  an 
actoal  surrey,  and  that  a  survey  be  made 
for  the  purpose  of  ascertaining  the  various 
coTQers  of  section  29,"  etc.,  "and,  If  the 
same  cannot  be  ascertained,  then  by  ascer- 
taining such  other  section  comers  or  monu- 
ments as  may  be  described  In  the  field  notes 
of  the  United  States  survey  from  which  can 
be  located  the  corner  of  said  section  and  the 
line  separating  the  lands  of  plaintiff  and  de- 
fendant and,  when  so  ascertained  by  them, 
that  they  erect  permanent  and  suitable  monn- 
mentB,"  etc.  Their  report  having  been  set 
aside,  other  commissioners  were  appointed, 
who  also  made  a  survey  and  report,  accom- 
panied by  a  plat  of  their  work  upon  the 
ground.  To  this  latter  report  a  motion  was 
interposed,  based  upon  numerous  affidavits, 
to  set  it  aside  also,  which  was  denied,  and  a 
decree  entered  confirming  the  report  and  es- 
tablishing the  boundary  line  as  thereby  in- 
dicated, from  which  plaintiff  appeals. 

J.  K.  Weatherford,  for  appellant.    W.  H. 
Holmes,  for  respondent 

WOLVERTOX,  J.  (after  stating  the  facts). 
The  first  call  of  the  government  field  notes 
running  north  from  the  corner-  of  sections 
28,  29,  32,  and  33  is  8  chains,  to  the  foot 
of  hill  east  and  west;  the  second,  9  chains, 
tfi  left  bauli  of  Santiam  river;  and  it  is  the 
coctenticn  of  plaintiff  that  this  latter  Is  con- 
r.tltated  a  'uounmtnt  in  the  government  sur- 
vey, forever  fixed  and  established,  and  it 
cunrx>t  be  changed  or  altered  by  the  estab- 
lishtcent  of  comers  under  the  laws  of  the 
state.  With  this  as  the  major  premise,  it  is 
argued  tha*^  it  Is  but  a  simple  matter  o;  re- 
tracing a  course  south  the  distance  of  9 
chains  to  establish  the  initial  or  section  cor- 
ner above  designated,  which  being  establish- 
ed th?  disputed  comer  could  be  easily  de- 
termined a.jd  settled.  Some  evidence  was 
Introduced  with  a  view  of  fixing  the  location 
of  tb3  dispute  boundary  on  the  ground,  and 
more  with  a  purpose  oi  establishing  the  wlg- 
in&i  secliOQ  comer  in  place,  and  also  the 
qaart<r  section  corner  north.  T.  Z.  Drals, 
wlio  purchased  the  land  nov/  belonging  to 
plaintiff  from  the  Oregon  &  California  Rail- 
road Company,  teetifies  that  according  to  the 
field  notes  the  northeast  comer  of  plaintifTs 
land  was  located  some  five  or  six  rods  north 
of  the  Con-allls  &  Eastern  Railroad;  that 
Mr.  Fisher  surveyed  the  land  for  him,  and 
drove  a  stake  five  or  six  rods  above  the 
trail,  which  be  said  was  the  corner;  and 
that  he  did  not  find  any  corner,  or  any  evi- 
dence of  one,  between  the  township  line  and 
the  northeast  corner  of  section  29,  the  dis- 
tance of  two  miles,  more  or  less.  Mr.  Sul- 
livan testifies  that  the  plaintiff  bought  from 
Daley,  who  was  the  immediate  successor  of 
Orals;  that  Daley  told  him  the  line  In  dis- 
pute was  up  by  the  MInto  trail  according  to 
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the  field  notes;  and  that  he  claimed  that  tn 
be  the  line.  A.  B.  Woodin  testifies  that  11 
}cars  ago  he  saw  the  one-half  mile  govern- 
ment comer  between  the  southeast  and 
northeast  cwner  of  section  29;  that  It  was 
indicated  by  a  stoae  bearing  the  United 
States  survey  marks  upon  it  namely,  "V4" 
on  diagonal  line,  and  the  figures  "42";  that 
he  found  it  nearly  under  the  center  of  a 
large  fir  log,  and  that  it  must  have  been 
located  100  rods  north  of  the  Minto  trail; 
that  he  has  been  up  since,  and  the  stone  is 
not  there  now;  that  there  Is  at  the  present 
time  a  chicken  house  built  near  the  spot,  and 
a  fence  nearly  on  the  original  line,  and  that, 
in  his  Judgment,  the  original  comar  Is  to  the 
left  or  west  of  the  fence  8  or  10  feet  and 
20  or  30  feet  north  of  the  house,  which 
would  be  the  location,  as  near  as  he  could 
give  it  by  permanent,  natural  objects;  that 
he  found  the  northeast  comer  of  section  29, 
saw  It  a  number  of  times,  and  saw  the  south- 
east corner  once;  that  it  was  situated  at  the 
foot  of  a  permanent  ledge  of  rock,  close  up; 
that  it  was  marked,  but  that  he  could  not 
tell  what  letters  or  figures  were  upon  it; 
that  he  broke  away  the  dirt  and  shell  rocK 
to  see  it  more  plainly,  and  found  that  It 
was  the  corner;  that  he  located  it  some  6 
feet  north  of  where  they  have  made  a  mark 
at  the  top  of  the  ledge.  Mat  Cullivan  tes- 
tifies that  he  was  with  Fisher  at  one  time 
when  he  ran  a  survey  to  ascertain  the  north- 
east comer  of  plaintiff's  tract;  that  in  bis 
effort  to  find  the  southeast  corner  of  section 
20,  he  began  at  the  quarter-section  comer 
between  28  and  33,  surveyed  west  until  he 
came  opposite  this  particular  rock,  and  then 
went  west  to  the  quarter  corner  between  29 
and  32,  and  ran  east  making  an  offset  south 
to  avoid  some  impassable  territory,  and  came 
to  the  top  of  a  rock,  where  he  said  the  gov- 
ernment comer  should  be;  that  witness  does 
not  know  whether  Fisher  established  it  as  a 
corner  or  not  but  that  he  made  a  cross  upon 
the  rock;  that  he  chained  from  the  bottom 
of  the  rock,  and  set  a  comer  on  the  other 
side  of  the  40-acre  piece,  which  was  prob- 
ably 100  feet  or  so  north  of  the  Minto  trail; 
that  Fisher  had  previously  measured  from 
the  northeast  corner  of  section  29  south  to  a 
rock  supposed  to  l>e  the  quarter  section  cor- 
ner, and  that  he  was  guided  by  the  field 
notes  and  marks  previously  left  upon  natural 
objects  by  Culver;  that  he  saw  the  rock 
with  the  cross  on  it  a  year  ago  this  summer, 
but  it  is  not  known  whether  it  is  there  now 
or  not.  The  plat  accompanying  the  ma- 
jority report  of  the  commissioners  first  ap- 
pointed shows  that  they  took  as  the  initial 
point  for  their  survey  a  stone  situated  on  the 
east  line  of  sections  29  and  32,  9  chains  south 
of  the  North  Fork  of  the  Santiam  river,  the 
same  being  71.1U  chains  south  of  the  north- 
east comer  of  section  29,  and  from  that  es- 
tablished the  northeast  corner  of  plaintiff's 
tract  near  the  Corvallis  &  Eastern  Railroad 
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track.  From  the  records  of  the  county  sor- 
Teyor's  office  In  Linn  county  it  appears  that 
on  Angust  7,  1890,  Fisher  re-established  the 
quarter-section  comer  between  29  and  32, 
where  he  planted  a  stone  mariced  "C  S,"  and 
that  on  May  6,  1891,  be  re-esUbllshed  the 
comer  to  sections  29,  30,  31,  and  82,  and  the 
quarter-section  comer  between  sections  30  and 
31,  by  stones  planted  and  similarly  marked; 
and  there  is  evidence  on  the  ground  that  the 
quaiter-sectlon  corner  between  sections  28 
and  38  has  been  so  re-established  by  him. 
The  defendant  introduced  testimony  tending 
to  show  that  the  quarter-section  comer  on 
the  east  line  of  section  29  was  located  near 
a  wagon  road,  600  to  700  feet  above  or  north 
of  the  railroad;  and  that  Culver  probably 
made  the  first  surrey  afTecting  the  matter 
in  controversy,  whereby  he  laid  out  and  plat- 
ted the  town  site  of  Niagara,  which  was 
intended  to  be  laid  entirely  upon  the  land  of 
the  defendant  Several  surveys  have  been 
made  with  a  view  to  a  definite  location  of  the 
line  in  dispute,  the  most  thorough  being  the 
one  submitted  with  the  report  of  the  com- 
missioners last  appointed.  This  report  shows 
that  the  commissioners  foond  the  original 
govemment  comers  at  the  northeast  of  sec- 
tion 33,  northeast  and  northwest  of  section 
29,  southeast  and  southwest  of  section  S2, 
and  northwest  of  section  81  In  place;  that 
from  the  northeaet  comer  of  section  29  they 
ran  south  152.62  chains  on  random  line  inter- 
secting township  line,  and  thence  north,  32 
min.  west,  on  tme  line,  76.31  chains,  to  a 
point  equidistant  l>etween  the  northeast  cor- 
ner of  section  29  and  southeast  corner  of  32, 
and  set  corner  of  sections  28,  29,  32,  and  33. 
After  suttdlviding  the  east  line  of  section  29, 
and  surveying  the  north  line,  they  ran  from 
the  northwest  comer  of  section  29  south 
157.67  chains  on  random  line  to  intersection 
of  township  line,  thence  north,  68  min.  west, 
on  true  line,  78.83%  chains,  to  a  point  equi- 
distant from  the  comers  of  sections  19,  20, 
20,  and  30,  and  5,  6,  81,  and  82,  and  re- 
established the  corner  of  sections  29,  30.  31, 
and  32.  Then,  commencing  at  the  southwest 
comer  of  section  30,  they  ran  a  line  north, 
89  deg.  and  27  min.  east,  75.13  chains,  to 
the  re-established  comer  of  sections  29,  30. 
31,  and  32;  thence  north,  88  deg.  and  .08 
min.  east,  79.17  chains,  to  comer  of  sections 
28.  20,  32,  and  33;  thence  north,  81  deg.  and 
27  min.  east,  80.72  chains,  to  northeast  cor- 
ner of  section  33.  By  dividing  the  exterior 
lines  of  section  20  thus  ascertained,  they  re- 
established the  quarter-section  posts,  and  by 
means  thereof  subdivided  the  section,  and 
ascertained  the  boundaries  of  the  lands  of 
plaintiff  and  defendant,  thus  fixing  the  loca- 
tion of  the  disputed  line.  They  have  also 
projected  upon  the  plat  a  line  extending  from 
the  southwest  comer  of  29  through  the  quar- 
ter-section comers  between  sections  29  and 
32  and  28  and  33  as  re-established  by  Fisher, 
and  thence  to  the  northeast  coma:  of  section 


33.  The  southwest  comer  of  section  29,  as 
re-established  by  Flsho-,  Is  shown  to  be  lo- 
cated to  the  west  of  the  west  line  of  29,  as 
established  by  the  commissioners,  some  6  ot 
7  chains;  Fisher's  re-established  quartM--»ec- 
tion  corner  to  the  east  bearing  the  same  re- 
lation to  that  re-established  by  the  com- 
:  missloners;  and  the  projected  line  through 
section  29  is  from  10%  to  11  chains  north  of 
the  south  line  of  said  section,  as  relocated 
by  the  commissioners.  By  Oobalet's  survey 
and  plat  it  appears  that  a  point  9  chains 
south  of  the  left  bank  of  the  river  la  6 
chains  north  of  the  commissioners'  re-estab- 
lished southeast  comer  of  section  29.  and 
4%  south  of  the  projected  line  through  Fish- 
er's re-established  comers;  thus  showing 
that  the  southeast  comer,  according  to  the 
govemment  field  notes  as  ascertained  from 
the  river  bank,  does  not  agree  with  either 
the  Fisher  monuments  or  the  commlssloneiS' 
survey.  From  the  testimony  adduced  It  la 
very  apparent  that  the  locati<«  on  the  ground 
of  the  southeast  comer  of  section  29  la  lost 
if  it  were  ever  established  by  the  United 
States  government  survey,  and  the  same 
may  be  said  of  the  qnart«'-section  comer 
between  that  and  the  northeast  comer  of  the 
section.  No  one  pretends  to  locate  the  south- 
east comer  In  place.  Mr.  Woodln  thinks  it 
was  within  six  feet  of  the  cross  made  on 
the  rock  by  Fisher.  He  is  unable,  however, 
to  recall  the  marking  contained  upon  the 
stone  monument  but  relates  tliat  he  saw  the 
marks,  and  supposed  it  was  a  govemment 
monument  and  hence  that  it  was  intended 
to  denote  the  southeast  comer  of  section  28; 
but  the  stone,  whatever  it  may  have  beoi 
Intended  for.  Is  not  to  be  found  now.  An- 
othw  peculiar  circumstance  is  that  Fisher 
did  not  attempt  to  re-establish  this  as  a 
govemment  comer  while  he  was  re-establish- 
ing section  and  quarter  comers  at  the  west 
and  the  quarter  comer  at  the  east  There 
appears  no  reason  why  he  should  not  have 
re-established  this,  if  he  found  any  evidence 
or  marks  on  the  ground  indicating  such  to 
be  the  location  by  the  govemment  survey. 
So  It  was  properly  concluded  by  the  trial 
court  that  this  was  a  lost  comer.  And  the 
same  may  be  predicated  of  the  quarter-sec- 
tion comw  to  the  north.  They  could  not  be 
definitely  located  on  the  ground.  Woodin 
thinks  that  the  latter  was  about  100  rods 
north  of  the  Minto  trail,  near  a  chicken  bouse 
and  a  fence.  Witnesses  for  the  defense  as- 
sert that  it  is  near  the  wagon  road,  some- 
times referred  to  as  the  "skid  road,"  or  was 
removed  In  the  construction  of  that  road; 
but  none  attempt  to  locate  Its  exact  locality. 
By  measurement  the  Minto  trail  is  5.68  chains 
north  of  the  GorralUs  &  Eastern  Ballroad. 
and  the  wagon  road  about  7  chains  north 
of  the  trail;  so  that  there  is  a  wide  differ- 
ence In  opinion  as  to  where  the  quarter- 
section  corner  was  located.  Tliese  comers 
being  lost  they  can  furnish  no  data  from 
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wbVdi  to  establlah  Hie  locality  of  the  dlTteton 
line  In  qaeation,  and  it  was  necessary  that 
they  be  re-establlahed  aa  a  baais  to  work 
from. 

If  reliance  conid  be  placed  upon  the  field 
notes,  the  southeast  comer  of  section  29  conld 
iiave  been  easily  ascertained  by  measurement 
upon  the  ground;  but  they  are  manifestly 
inaccurate.  Running  north  they  read  8  chains, 
to  the  foot  of  hill  east  and  west,  9  chains  to 
left  bank  of  Santlam  rlrer,  ll.SO  chains  to 
flag  on  right  bank,  15  chains  to  foot  of  hill 
east  and  west,  1S.30  chains  to  Mlnto  Pass 
trail  cast  and  west,  40  chains,  set  stone,  etc., 
for  quarter  comv  80  chains,  set  stone,  etc., 
for  comer  of  sections  20,  21,  28,  and  29.  Now, 
by  actual  measurement  the  distance  from  a 
point  9  chains  sooth  of  the  left  bank  of  the 
river  north  to  the  goyemment  monument  at 
the  northeast  comer  of  section  29  Is  only 
TL16  chains.  This  is  a  physical  demonstra- 
tion, and  it  absolutely  discredits  the  field 
notes  as  respects  the  east  line  of  section  29. 
Being  thus  discredited,  who  can  say  with  c»- 
talnty  tiiat  th^  are  accurate  to  the  south 
of  the  river,  and  that  the  whole  discrepancy 
lies  to  the  north?  If  Fisher's  re-established 
southwest  comer  be  correct,  a  like  inaccura- 
cy occurs.  By  measurement  it  Is  but  16 
chains  to  the  left  bank  of  the  river,  wbereaa 
the  field  notes  give  it  as  25.59  chains,  thus 
making  the  section  line  short  by  more  tlian 
10  chains.  So  It  seems  that  Fisher  did  not 
rely  wholly  upon  the  field  notes  in  making 
his  snrveys.  There  is  some  reason  for  believ- 
ing, however,  tliat  he  correctly  le-establlshed 
the  southwest  comer  of  the  section.  The 
field  notes  describe  it  as  marked  by  a  dogwood 
post  four  inches  square  by  four  feet,  from 
which  a  fir  six  Inches  In  diameter  bears  north, 
62  ieg.  east,  96  links.  The  surveyor's  record 
In  Unn  county  shows  that  the  re-establlsh- 
ment  was  at  the  "original  comer  stake  of 
dogwood  [quoting  from  the  record],  which 
had  rotted  off;  but  I  found  the  stub  or  stake 
where  It  had  rotted  off,  and  set  the  stone  at 
it,  from  which  a  fir  48  in.  in  dlam.  bears  N., 
49  deg.  Bk,  9S  links  distant  This  Is  the  same 
tree  described  in  the  U.  S.  field  notes  as  t>e- 
ing  6  in.  In  dlam.,  It  being  marked  on  the 
bark,  and  partially  obliterated."  There  Is  also 
other  evidence  In  corroboration  of  this.  Stew- 
art says  he  knew  where  the  stake  stood,  and 
saw  it;  tliat  it  is  now  upstairs  in  Henry 
Hurlman's  house,  taken  there  aft«-  it  rotted 
down;  but  he  describes  it  as  an  alder.  Bar- 
eee,  who  homesteaded  the  S.  %  of  the  S.  ^ 
of  section  SO,  states  that  Fisher  could  not 
find  the  comer;  that  witness  showed  lilm 
where  It  was;  that  the  tree  was  In  the  right 
direction,  and  at  the  right  distance  from  the 
stake;  bat  that  he  told  him  no  man  in  the 
state  of  Oregon  could  find  that  comer  from 
tlie  field  notes.  Continuing,  witness  says  tliat 
the  line  is  all  wrong  In  there;  that  Mazier 
first  set  the  corner  off,  but  when  Fisher  came 
in  and  made  Ills  survey  be  had  to  set  Ills 


line  fence  back.  Notwithstanding  this  testi- 
mony, the  commissioners  have  treated  the 
southwest  comer  of  section  29  as  a  lost  cor- 
ner, and  liave  reestablished  It  from  other 
sources.  Gobalet  would  not  recognize  it  as 
accurately  re-established,  while  the  majority 
of  the  commission  Qrst  appointed  did  so  re- 
gard It  Cllne  regarded  it  as  inaccurate.  Bnrr 
made  a  survey,  but  In  doing  so  assumed  thnt 
Fisher's  re-estnbllshed  quarter-section  comors 
between  sections  28  and  33  and  29  and  32 
were  correctly  located,  and  ran  a  line  from 
each  to  the  Intersections  of  the  north  and 
south  section  line,  and  from  the  point  of 
contact  north  to  northeast  corner  of  section 
29,  if  we  understand  the  method  of  his  sur- 
vey, in  the  absence  of  the  plat  used  by  lilm 
for  explanation  while  on  the  stand,  which 
is  not  now  to  be  found  in  the  record.  Be 
found  the  east  line  of  section  29  to  be  "very 
short," — using  his  language, — "between  66  and 
67  chains."  Dlvldhig  this  into  four  parts,  he 
located  the  northeast  comer  of  the  S.  E.  % 
of  the  S.  E.  %  north  of  the  Mlnto  trail  about 
two  chains.  Biggs  made  a  survey  in  much 
the  same  manner,  only  that  he  went  further 
west  to  Fisher's  re-established  section  comer 
at  the  southwest  comer  of  section  29  with 
the  same  result  Fisher's  early  survey  seem- 
ed to  liave  corresponded  with  these  two;  In 
other  words,  Barr  and  Riggs  evidently  re- 
traced the  Fisher  survey  upon  the  ground, 
and  it  thus  appears  that  Fisher  could  not 
have  used  the  rock  marked  by  a  cross  as  the 
initial  or  southeast  comer  of  section  29  for 
rannlng  his  line  north.  If  he  liad,  the  north- 
east corner  of  plaintHTs  land  would  have 
been  fixed  at  the  Corvallls  &  Eastern  Rail- 
road track,  as  is  demonstrated  by  the  plat 
made  and  returned  by  the  majority  of  the 
first  commissioners.  We  are  very  well  satis- 
fied that  these  two  surveys,  namely,  the  Barr 
and  RIggs  surveys,  and  consequently  the 
Fisher  snrvey,  as  it  relates  to  the  line  in  dis- 
pute, were  made  upon  an  erroneous  basis. 
They  treated  the  southeast  comer  of  section 
29  as  lost,  as  all  other  surveyors  have  done, 
and  sought  to  re-establish  It  on  a  direct  Itaie 
between  Fisher's  re-established  comers,  with- 
out regard  to  the  field  notes  of  the  east  line 
of  section  29,  or  a  proportional  measurement 
Iietween  the  southeast  corner  of  section  32 
and  the  northeast  of  29,— two  goremment 
monuments  well  established  and  identified  on 
the  ground.  Xor  does  It  make  much,  If  any, 
difference,  in  our  view  of  the  case,  whether 
the  southwest  comer  of  section  29  was  cor- 
rectly re-established  by  Fisher  or  by  the  com- 
missioners, the  location  of  the  southeast  using 
either  as  a  basis,  must  be  practically  the 
same. 

The  United  States  government  surveys  of 
public  lands  are  undoubtedly  conclusive  upon 
all  persons  owning  or  holding  with  reference 
thereto,  and  comers  and  monuments  so  es- 
tablished cannot  be  altered,  whether  properly 
placed  or  not  and  must  remain,  wlien  ascer- 
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talned,  the  true  corners  or  monument*  by 
which  to  determine  the  boundarlee.  Cllmw 
V.  Wallace,  28  Mo.  660,  75  Am.  Dec.  135; 
BanOaU  v.  Burk  Tp.,  4  S.  D.  338,  67  N.  W.  4. 
The  rule  also  prevails  that  lines  and  mona- 
ments  ascertained  and  known  and  actually  lo- 
cated upon  the  ground  will  control  over 
courses  and  distances.  King  v.  Brigham,  19 
Or.  660,  25  Pac.  150.  This  Is,  however,  not 
an  inflexible  rule,  and  will  yield,  under  some 
conditions,  to  courses  and  distances.  Thus, 
if  it  appear  from  the  face  of  the  conveyance, 
in  the  light  of  the  surrounding  circumstances, 
that  the  comers  and  distances  as  given  cor- 
rectly describe  the  land  intended  to  be  con- 
veyed, they  will  prevail.  Hale  v.  Cottle,  21 
Or.  680,  28  Pac.  001.  And  in  any  attempt  to 
re-establish  an  original  survey  the  purpose 
should  be  to  follow  In  the  "footsteps  of  the 
surveyor"  as  nearly  as  possible.  Vandnsen 
V.  Bhlvely,  22  Or.  64,  29  Pac.  7&  The  rule 
adopted  by  the  general  land  office  for  the  re- 
establlshment  of  interior  section  comers  is 
laid  down  as  the  same  as  that  for  the  re- 
establishment  of  comers  common  to  four 
townships,  in  which  two  conditions  aie  to  be 
recognized:  (1)  Where  the  position  of  the 
comer  is  made  to  depend  upon  two  lines  at 
right  angles  to  each  other,  and  (2)  where  the 
original  comer  has  been  made  by  measure- 
ments on  one  line  only.  In  the  first  case  the 
re-establishment  Is  acoomplId)ed  by  running 
the  line  north  and  south  of  the  missing  cor- 
ner connecting  the  nearest  identified  comers^ 
and  placing  a  temporary  comer  at  the  pro- 
portionate distances,  and  by  running  a  line 
cast  and  west  setting  a  temporary  comer  in 
a  similar  manner.  Then  by  running  through 
the  first  temporary  comer  a  line  east  (or 
west),  and  througli  the  second  north  (or 
south),  as  the  relative  positions  may  suggest, 
and  the  intersection  of  the  two  lines  thus 
projected  will  mark  the  position  of  the  comer 
to  be  restored.  This  method  has  the  sanc- 
tion and  approval  of  Martz  t.  Williams,  67 
111.  306,  and  Is  the  one  suggested  by  the 
United  States  surveyor  general  for  Oregon  for 
the  settlement  of  this  controversy.  Where 
the  second  condition  exists,  the  restoration 
should  be  efTected  by  proportionate  measure- 
ments on  the  single  line  tietween  the  nearest 
Identified  comers  on  opposite  sides  of  the 
missing  one.  This  Is  the  method  pursued 
by  the  latter  commissioners,  for  the  reason, 
as  stated  by  them,  "We  find  that  by  the  orig- 
inal field  notes  this  corner  was  originally  es- 
tablished on  measurements  of  one  line  only." 
The  case  would  seem  to  fall  within  the  rule, 
and  yet  we  are  not  entirely  certain  respecting 
It.  However  this  may  be,  we  are  satisfied 
the  commissioners'  survey  is  as  near  equitable 
as  can  be  made  under  the  circumstances.  If 
the  rule  under  the  first  condition  had  been 
adopted  and  applied,  it  could  not  change  the 
location  of  the  southeast  comer  of  section  29 
north  or  south  in  the  least,  but  it  may  have 
changed  it  somewhat  either  to  the  east  or 
west    But  there  is  no  controversy  here  in 


the  latter  relation,  as  both  plaintiff  and  de- 
fendant seem  to  coucede  the  meridional  lo- 
cation to  have  l>een  propwly  adjusted.  Nor 
would  the  location  north  or  south  have  been 
affected,  as  we  liave  before  olieerved,  if  the 
re-established  Fisher  southwest  comer  of  sec- 
tion 29  had  lieen  adopted  as  a  basis  for  the 
survey.  Tlie  southeast  being  lost,  the  pro- 
portional adjustment,  which  must  be  adopted 
in  the  premises  Iti  any  event,  would  require 
it  to  be  established  at  a  point  equl-distant 
from  the  northeast  comer  of  section  29  and 
southeast  of  32,  Just  where  the  conuuissionen' 
survey  culminated.  The  general  coarse  o( 
the  south  boundary  of  section  29,  it  is  true, 
would  be  matwially  affected,  but  not  the 
southeast  comer  of  the  section.  The  com- 
missioners, however,  are  of  the  opinion,  as 
we  have  seen,  tlint  Fisher's  soutbweat  co^ 
ner  was  not  accurately  re-established,  and, 
acting  in  oonformlty  thereto,  re-established 
it  for  themselves,  and  made  it  one  of  the 
bases  for  subdividing  the  section.  Xb«e  Is 
much  evidence  in  rapport  of  this  positton. 
Tbey  were  upon  the  ground,  and  report  that 
they  found  no  evidence  there  of  the  original 
location;  and  such  is  the  report  and  testimony 
of  Oobalet  and  Cline,  who  were  also  upon 
the  ground.  The  first  settlers  claim  accord- 
ing to  the  Mazier  survey,  which  located  the 
line  much  to  the  south  of  that  by  Fisher,  and 
there  undoubtedly  was  a  readjustment  of 
fencing,  after  the  tatter's  survey,  to  suit  tlie 
new  conditions  created.  Furthermore,  Fisb- 
er's  re-established  southwest  comer  is  oat  of 
relation  on  the  meridional  line  as  wd  some 
6  or  7  chains,  as  shown  by  the  plat.  S«  that, 
considering  all  the  surrounding  conditions  and 
circnmstances,  we  are  impelled  to  the  con- 
clusion that  the  commissioners*  survey  was 
properly  made  as  it  affects  the  parties  to  this 
controversy,  and  the  trial  court  was,  tliere- 
fore.  not  in  error  In  confirming  it,  and  the 
decree  will  be  afltrmed. 


McOALL.  et  al.  v.  POBTBB  et  aL 

(Supreme  Conn  of  Oregon.    Dec  15.  1902.) 

WATERS-APPROPRIATION— PRIORITT   OP 
RIGHTS. 

1.  One  who  by  dikes  or  dams  prevents  wa- 
ter from  flowing  from  the  main  stream  at  lov 
plnres  or  by  natural  channels,  coufinlng  It  to 
the  main  stream,  and  by  it  conveyinjr  it  down 
to  bis  land,  where  he  uses  it  for  ueceasaiy  and 
reasonable  irri);ation,   appropriates   it. 

2.  Appropriators  of  the  watirs  of  a  stream 
have  prionty  of  riehts  in  their  chmnolofricil 
onier  of  appropriation,  the  later  apiNYipriator 
being  limitM  to  rights  not  interfering  with 
those  of  the  earlier  appropriator. 

3.  As  between  plaintiff  and  defendant,  de- 
fendant, showing  prior  appropriation  of  water 
by  a  dam,  may  maintain  the  dam  witbont 
showing  that  no  one  has  a  right  by  appropria- 
tion prior  to  him. 

Appeal  from  cbrcult  court.  Lake  coimty; 
Henry  L.  Benson,  Judge. 

Suit  by  Cynthia  I.  Mc<3aU  and  another 
against  James  O.  Porter  and  another.    De- 
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cree  for  plalutiffs.    DefeDdanU  appeaL    Be- 
rersed. 

Ttaia  Is  a  suit  to  restrain  tbe  defendants 
from  Interfering  with  the  flow  of  water 
tbrongh  what  the  plaintiffs  deslg^nate  as  the 
eastern  or  McCall  branch  of  Buck  creek,  a 
natural  water  course,  heading  in  a  spur  of  the 
Yampsay  Mountains,  and  flowing  in  a  north- 
erly  and  easterly  direction  through  Silver 
Lake  valley,  in  Lake  county.  Soon  after  it 
reaches  the  valley,  it  divides  Into  numerous 
branches,  one  of  which  flows  through  the  de- 
fendants' land  in  a  well-defined  channel,  6  or 
8  feet  wide  and  2  or  2%  feet  deep,  carrying 
altont  44  Inches  of  water.  In  the  spring  or 
flood  time  the  stream  overflows  its  banks, 
inundating  and  Irrigating  the  surrounding 
country.  At  other  seasons  of  the  year  the 
water  is  diverted  by  means  of  dams  and 
ditches,  and  thus  used  for  irrigating  pur- 
poses. The  defendants'  land  is  in  the  W.  ^ 
of  section  4,  and  the  plaintiffs  are  the  owners 
of  the  larger  part  of  section  3,  lying  east 
thereof.  The  plaintiffs  contend  that  Buck 
creek  divides  Into  two  channels  near  the  up- 
per eaA  of  defendants'  land,  one  flowhig 
easterly  through  land  owned  by  the  plain- 
tiffs, and  that  they  have  used  the  waters 
thereof  as  riparian  proprietors  for  brlgatlng 
purposes  during  the  14  years  last  past.  In 
April,  1800,  the  defendants  constructed  a  rock 
dam  at  the  head  of  what  the  plaintiffs  call 
the  eastern  channel  of  the  stream,  thereby 
diverting  the  water  therefrom  and  compelling 
It  to  flow  down  the  main  channeL  The  ob- 
ject of  this  suit  It  to  enjoin  the  defendants 
from  main  tabling  such  dam  or  dike,  on  the 
gronnd  that  It  wrongfully  and  unlawfully 
Interferes  with  plaintiffs'  rights  as  riparian 
proprietors.  The  complaint  alleges  the  plain- 
tiffs' ownership  of  the  land  In  section  8;  that 
Buck  creek  is.  and  ever  since  the  memory 
of  man  has  been,  a  natural  stream  of  water; 
that  It  divides  into  two  separate  and  distinct 
channels  at  a  point  on  the  land  of  defend- 
ants; that  the  eastern  channel  thereof,  runs 
through  and  abuts  upon  all  the  lands  be- 
longing to  the  plaintiffs;  that  about  the  1st 
of  March,  1900,  the  defendants  constructed 
a  dam  at  the  head  of  this  channel,  and 
thereby  prevented  the  water  from  flowing 
down  the  same.— and  prays  for  the  relief 
above  mentioned.  Tbe  defendants,  by  their 
answer,  deny  that  Buck  creek  divides  into 
two  channels  at  the  point  designated  in  the 
complaint,  or  that  there  is  a  natural  stream 
of  water  flowing  from  such  point  over  and 
across  their  land,  and  down  onto  the  land  of 
tbe  plaintiffs,  and  for  an  aftirmatlve  defense 
they  plead— First,  the  statute  of  limitations; 
aad,  second,  In  substance,  thpt  for  more  than 
17  years  prior  to  the  commencement  of  this 
•nit  the  defendants,  their  grantors  and  prede- 
cessors in  interest,  have  been  using  and  oc- 
cupying the  land  now  owned  by  them,  and 
during  such  time  they  have  cultivated  it,  and 
by  means  of  irrigation  have  raised  large  and 


valuable  crops  thereon;  that  the  land  Is  arid, 
and  will  not  produce  crops  successfully  with- 
out Irrigation;  that  the  waters  of  Buck  creek 
naturally  flow,  when  unobstructed,  down  to, 
upon,  and  over  their  land  and  naturally  ir- 
rigate the  same;  that,  In  addition  to  snch 
natural  flow,  the  defendants  and  their  gran- 
tors, during  the  time  mentioned,  have  placed 
and  maintained  dams  in  the  banks  and  along 
the  natural  channel  of  the  stream,  to  as- 
sist and  increase  the  flow  of  water  therein, 
and  by  this  means  have  used  during  all  the 
time  of  the  occupancy  by  themselves  and 
their  grantors  300  Inches  of  water  for  hrl- 
g&ting  purposes;  that  the  point  mentioned 
In  the  complaint  as  the  division  of  the  stream 
Into  two  separate  channels  is  but  a  break 
in  the  bank,  and  all  that  the  defendants 
have  ever  done  to  snch  break  was  to  pre- 
vent it  from  washing  out  to  such  an  extent 
as  to  destroy  the  natural  channel,  and  thus 
compel  the  water  to  flow  over  and  through 
their  land  In  its  natural  channel;  that,  in 
addition  to  the  natural  Irrigation  and  the  use 
of  tbe  water  of  the  stream  by  means  of  dams, 
they  have,  at  stated  dates  during  1888  and 
1880,  appropriated  therefrom  through  ditches 
SO  Inches  of  water  for  use  on  their  land; 
that  all  tbe  appropriations,  diversions,  and 
use  of  the  water  as  alleged  in  the  answer  are 
necessary  and  requb-ed  for  the  successful 
cultivation  of  the  land,  and  by  means  there- 
of the  defendants  have  been  able  to  raise 
valuable  crops  thereon.  The  reply  put  In 
Issue  tbe  material  allegations  of  the  answer, 
and  upon  the  trial  a  decree  was  rendered  in 
favor  of  the  plaintiffs,  from  which  the  de- 
fendants appeal. 

John  B.  Raker,  for  apptilants.  O.  A.  Cogs- 
well, for  respondents. 

BKAN,  J.  (after  stating  the  facts).  There 
are  substantially  three  defenses  set  up  in  the 
answer:  (1)  That  what  plaintiffs  designate  as 
the  eastern  or  McCall  branch  of  Buck  creek 
is  not  a  natural  water  course;  (2)  that  their 
cause  of  suit  Is  barred  by  the  statute  of  limita- 
tions; and  (3)  that  the  defendants  are  entitled 
by  prior  appropriation  to  all  the  water  that 
will  flow  within  the  banks  of  Buck  creek  at 
the  alleged  point  of  division,  when  the  banks 
are  maintained  at  a  uniform  height. 

The  question  as  to  whether  there  ever  was 
a  natural  stream  of  water  flowing  from  the 
land  of  defendants  down  to  the  land  of  plain- 
tiffs Is  difficult  to  solve  from  the  testimony 
In  the  record.  The  evidence  upon  that  point 
is  conflicting  and  unsatisfactory.  Many  of 
the  witnesses  testified  with  a  map  or  plat 
before  them,  to  which  they  and  counsel  re- 
ferred, pointing  out  and  designating  certain 
places  thereon;  and,  while  testimony  so  tak- 
en is  Intelligible  to  the  persons  present,  It  Is 
not  always  so  to  an  appellate  court,  compelled 
to  rely  upon  the  record.  Mr.  Moore,  howev- 
er, a  surveyor  and  engineer  of  intelligence, 
who  made  a  careful  survey  about  the  time 
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the  salt  was  begun,  tesUfled  that  he  found  a 
small  ditch  or  channel,  about  2  feet  wide  and 
2  feet  deep,  leading  from  the  rock  dam  east 
for  abont  9  chains,  when  It  disappeared,  and 
the  water  spread  out  over  the  defendants' 
meadow  in  a  pond  or  swale  some  4  chains 
wide  and  a  few  Inches  deep;  that  about  5 
chains  further  east  the  water,  or  a  portion 
of  it,  gathered  into  another  ditch  or  channel, 
perliaps  a  foot  wide,  which  continued  for  4% 
chains,  when  It  again  spread  out  over  the 
meadow  in  a  shallow  pond  or  pool  5  or  6 
chains  wide.  About  11  chains  further  east 
there  was  another  channel,  2  feet  deep  and  4 
feet  wide,  formed  abruptly,  which  continued 
down  to  the  county  road  that  leads  north 
through  the  center  of  section  4.  He  gave 
no  testimony  as  to  the  condition  of  the  coun- 
try from  that  point  on  down  to  the  plaintHFs' 
land,  but  the  county  surveyor,  called  by  them 
as  a  witness,  testified  that  there  was  a  well- 
defined  channel  leading  from  the  county  road 
down  through  the  E.  ^  of  section  4  to  the 
plaintiffs'  land.  Whether  such  a  water  course 
can  be  denominated  a  "natural  stream,*'  with- 
in the  meaning  of  that  term  as  applied  to 
riparian  rights,  or  whether  it  is  to  be  con- 
sidered as  a  mere  break  in  the  bank  or  high- 
water  cliannel.  Is  Involved  in  considerable 
donbt.  But  it  is  not  necessary  to  decide  that 
question,  as  the  evidence  clearly  shows  de- 
fendants' right  by  prior  appropriation  to  such 
of  the  water  as  would  naturally  flow  from 
Buck  creek  through  the  ditch  or  channel  de- 
scribed. The  land  now  owned  by  them  was 
formerly  swamp  or  overflowed  land,  granted 
to  the  state  by  congress  In  1800.  About  the 
year  1877  one  M.  P.  Martin  made  application 
to  the  state  to  purchase  the  land,  and  receiv- 
ed a  certificate  therefor,  which  in  January, 
1885,  he  assigned  and  transferred  to  W.  O. 
Martin,  to  whom  the  state  made  a  deed  the 
same  year.  At  the  time  the  deed  vras  made, 
and  for  some  time  prior  thereto,  the  latter 
Martin  was  and  had  been  in  possession  of 
the  premises,  which  he  had  inclosed,  and  on 
which  he  was  using  the  water  flowing  in 
Buck  creek  In  the  necessary  Irrigation  of  the 
same.  The  land  now  owned  by  the  plaintiffs 
was  then  unoccupied  public  land,  belonging 
either  to  the  state  or  the  general  government. 
The  evidence  shows  that  the  earliest  possi- 
ble settlement  thereon  or  acquisition  of  any 
rights  thereto  by  any  of  plalntifTs'  predeces- 
sors In  Interest  was  In  July  or  August,  1886. 
Martin's  occupancy  of  and  title  to  Iiis  land 
was  therefore  prior  In  time  to  any  rights 
acquired  by  the  plaintiffs  or  their  predeces- 
sors. The  evidence  also  shows  that  he  had 
diverted  all  the  waters  of  the  so-called  east- 
ern or  McOall  branch  by  means  of  a  sod  or 
dirt  dam  at  the  head  of  the  alleged  channel 
prior  to  1886,  which  he  used  in  irrigating  his 
land,  and  that  such  use  was  continued  by  the 
defendants  after  they  purchased  the  property 
down  to  1900,  when  they  put  In  the  rock  dam. 
Mr.  Bgan,  a  witness  for  the  plaintUts,  stated 
that  he  was  acquainted  with  the  Martin  land 


In  1876;  that  Martin  had  a  dam  in  the  bank 
of  Buck  creek  at  the  point  where  the  rock 
dam  was  subsequently  located,  and  used  the 
water  of  the  stream  in  irrigating  the  land  be- 
Icmging  to  him  below  that  point.  Warren 
Duncan,  another  witness  for  plaintiffB,  tes- 
tified that  Martin  had  a  dam  at  the  same 
place  in  1887,  when  he  sold  to  the  present 
defendants:  that  the  dam  was  constructed 
of  dirt  and  manure,  and  that  It  prevented 
any  of  the  water  from  going  east;  and  that 
he  saw  Martin  use  the  water  for  irrigating 
purposes.  James  SulUvan  said  that  he  knew 
the  Martin  land  In  1873  and  1874,  and  saw 
the  dam  in  Buck  creek  while  Martin  owned 
and  was  In  possession  of  the  land;  that  the 
dam  was  higher  than  the  creek  bank,  and 
was  at  the  same  place  where  the  rock  dam 
was  afterwards  constructed.  Oeorge  C.  Dun- 
can testified  that  he  was  on  the  land  In  1881 
or  1882,  and  that  Martin  showed  him  a  aod 
dam  he  had  put  in  to  keep  the  WAtet  Crom 
fiowing  east  toward  the  property  now  owned 
by  the  plaintiffs;  that  In  the  ^ring  of  1901 
witness  was  up  to  the  rock  dam,  and  It  was 
at  the  same  place  where  be  saw  the  sod  dam 
in  1881  or  1882.  The  witnesses  Hayes,  Mc- 
Lln,  and  Wallace  testified  to  substantially  the 
same  facts.  B.  A.  D.  Porter  stated  that  Mar- 
tin irrigated  his  land  in  section  4  from  1881 
to  1886  with  water  from  Buck  creek;  that 
during  that  time  he  maintained  a  dam  in  the 
east  bank  of  the  stream,  and  no  water  went 
down  toward  McOall's;  that  without  sach 
dam  he  could  not  have  used  the_  water  for 
Irrigation;  and  that  it  was  ooostrocted  and 
maintained  for  that  purpose.  The  defendants 
both  testified  that  from  1887,  when  tbey  pur- 
chased from  Martin,  down  to  1900,  they  con- 
tinued to  maintain  the  dam  in  the  bank  of 
the  stream  the  same  as  Martin  had  done 
prior  to  that  time,  and  that  the  rock  dam 
built  in  1900  was  at  the  same  place  and  no 
higher  than  the  sod  dam  previously  main- 
tained by  them  and  Martin.  None  of  this 
evidence  Is  controverted,  so  we  have  as  an 
established  fact  in  the  case  that  from  1874 
or  1875  down  to  the  time  the  rock  dam  was 
constructed  by  the  defendants,  In  1900,  the 
defendants  and  their  predeceasora  In  Interest 
continuously  maintained  a  dam  at  the  bead 
of  the  so-called  eastern  or  McCall  branch  of 
the  stream,  sufficient  to  turn  all  the  water 
down  the  main  stream  that  would  otherwise 
naturally  fiow  out  through  such  alleged  chan- 
nel or  l»-anch;  that  by  means  of  such  dam 
the  defendants  and  their  predecessors  in  in- 
terest were  enabled  to,  and  did,  use  the  water 
for  irrigating  purposes  and  for  the  success- 
ful cultivation  of  their  land.  The  water  was 
thus  diverted  and  applied  to  a  useful  pur- 
pose, and  this  constitutes  an  appropriation, 
within  the  meaning  of  the  doctrine  of  prior 
appropriation.  The  method  by  which  it  was 
diverted  or  appropriated  la  not  material. 
"The  true  test  of  appropriation  of  water.  In 
its  legal  aspect,"  says  Mr.  Long,  "Is  the  bqc- 

cessful  application  of  the  wat^c  ^tV,  4t^  bene- 
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ficia]  vme  desired;  the  method  of  diverting 
or  carrying  it  or  of  making  the  application 
being  wboUy  immaterlaL  It  is  not  even  nec- 
essary that  ditches  be  used.  Thus,  If  a  dam 
or  other  contrivance  will  sufDce  to  turu  the 
water  from  the  stream,  and  moisten  the  lands 
sought  to  be  cultivated,  this  Is  sufficient,  al- 
though no  ditch  be  needed  or  constructed." 
Long,  Irr.  S  49.  And  In  Thomas  v.  Guiraud, 
6  Colo.  530,  which  was  cited  with  approval 
by  this  court  In  Ditch  Co.  v.  Bennett,  30  Or. 
CSO.  45  Pac.  472,  CO  Am.  St  Rep.  771,  it  is 
said  by  Mr.  Justice  Helm,  In  speaking  on 
this  question,  that:  "If  a  dam  or  contri- 
vance of  any  kind  will  suffice  to  turn  water 
from  the  stream  and  moisten  the  lands  sought 
to  be  cultivated,  it  is  sufficient,  though  no 
ditch  Is  needed  or  constructed.  Or  if  land 
be  rendered  productive  by  the  natural  over- 
flow of  the  water  thereon,  without  the  aid 
of  any  appliances  whatever,  the  cultivation 
of  such  land  by  means  of  the  water  so  nat- 
iiraUy  moistening  the  same  Is  a  sufficient 
appropriation  of  such  water,  or  so  much 
thereof  as  is  reasonably  necessary  for  such 
use.  The  true  test  of  appropriation  of  water 
Is  the  successful  application  thereof  to  the 
beneficial  use  designed,  and  the  method  of 
diverting  or  carrying  the  same,  or  making 
such  application,  is  Immaterial."  In  making 
the  diversion  or  In  conducting  the  water  ap- 
propriated, use  may  be  made  of  dry  ravines 
or  natural  depressions,  and.  Indeed,  a  natural 
stream  may  be  so  used.  Simmons  v.  Win- 
ters, 21  Or.  35,  27  Pac.  7,  28  Am.  St.  Rep. 
727;  Pom.  Rip.  Rights,  {  48;  Ditch  Co.  v. 
Vanghn.  11  Cal.  143,  70  Am.  Dec.  7C9;  Rich- 
ardson V.  Kier,  37  Cal.  263.  So  that  Martin 
and  the  defendants  are  not  prevented  from 
acquiring  the  right  to  the  use  of  the  water 
by  prior  appropriation  merely  because  they 
used  a  part  of  the  natural  channel  of  Buck 
creek  to  convey  the  water  diverted  by  them 
from  the  so-called  eastern  or  McCall  branch. 
All  that  is  necessary  to  make  a  valid  appro- 
priation is  that  there  be  an  actual  diversion 
of  the  water  from  the  natural  channel  or 
other  source  of  supply,  with  an  intent  to  ap- 
ply it  to  some  beneficial  use.  followed  by  an 
actual  application  to  the  use  designed  within 
a  reasonable  time.  Low  v.  Rizor,  25  Or.  5.51, 
37  Pac.  82;  Ditch  Co.  v.  Bennett.  30  Or.  59, 
45  Pac.  472,  60  Am.  St.  Rep.  777.  The  ap- 
propriation depends  upon  the  actual  capture 
of  the  water  and  Its  application  to  some  use- 
ful or  beneficial  purpose,  and  not  upon  the 
mode  or  method  by  which  the  appropriation 
or  diversion  is  made.  If  one  prevents  a 
stream  from  overflowing  its  banks  at  the  low 
places  by  means  of  dnras  or  dikes,  or  by  the 
same  means  prevents  the  water  from  flowing 
out  through  a  natural  channel  or  depression 
leading  ofT  from  the  main  stream,  thus  con- 
fining it  to  the  channel  and  conveying  It  down 
to  his  land  below,  where  he  uses  It  for  nec- 
essary and  reasonable  irrigation,  his  acts  will 
amount  to  as  valid  an  appropriation  of  the 
water  so  diverted  or  confined  as  If  he  had 


in  fact  conducted  It  to  his  land  through  an 
artificial  ditch  or  conduit. 

By  the  construction  and  mahiteuance  of  a 
dam  at  the  pohit  where  plaintiffs  allege  that 
the  stream  divides,  Martin  and  his  successors 
in  interest  manifested  an  unmistakable  Intent 
to  take  and  use  the  water  which  otherwise 
would  have  gone  down  the  alleged  eastern 
channel,  and,  as  they  succeeded  in  applying 
the  water  to  the  use  designed,  there  was  such 
an  appropriation  as  is  contemplated  by  law. 
Nor  is  it  material,  so  far  as  the  rights  of 
the  parties  to  this  suit  are  concerned,  wheth- 
er others  had  acquired  rights  to  the  use  of 
the  water  of  the  stream,  either  by  appropria- 
tion or  as  riparian  proprietors,  prior  and  su- 
perior to  those  of  the  defendants.  The  foun- 
dation of  the  doctrine  of  prior  appropriation 
of  water  is,  prior  In  time,  prior  in  right;  and 
therefore  he  whose  appropriation  is  first  in 
time  acquires  rights  against  subsequent  ap- 
proprlators,  locators,  or  grantees,  to  the  ex- 
tent of  his  appropriation.  The  waters  of  a 
natural  stream  are  subject  to  successive  ap- 
propriations, and,  BO  long  as  the  subsequent 
approprlators  do  not  injure  or  Impair  the 
rights  of  those  prior  to  them,  they  may  use 
as  much  water  as  they  choose.  There  may 
thus  be  numerous  and  different  approprla- 
tors of  the  waters  of  the  same  stream;  the 
rights  of  each  depending,  as  against  the  otli- 
ers,  on  the  date  or  time  of  his  appropriation. 
One  who  acquires  rights  subsequent  to  an- 
other cannot  question  the  prior  approprlator's 
right  to  the  amount  of  water  actually  divert- 
ed and  used  by  him  on  the  ground  that  such 
an  appropriation  may  Interfere  with  some 
one  else's  rights.  The  validity  of  such  an 
appropriation  as  against  subsequent  owners 
does  not  depend  upon,  and  is  not  affected  by, 
the  fact  that  tliore  may  be  prior  vested 
rights  on  the  sb-eam,  either  above  or  below. 
Simmons  v.  Winters,  supra;  Carson  v.  Cent- 
ner, 33  Or.  512.  52  Pac.  DOC,  43  L.  R.  A.  130; 
Browning  v.  Lewis,  30  Or.  11,  C4  Pac.  304; 
Long,  Irr.  §  52;  Kinney,  Irr.  §  181;  Saint  v. 
Guerrerio,  17  Colo.  448,  35  Pac.  335,  31  Am. 
St  Rep.  320;  Creek  v.  Waterworks  Co.,  15 
Mont  121,  38  Pac.  459.  "Priority  of  appro- 
priation, where  no  other  title  exists,"  says 
Mr.  Chief  Justice  Lewis  In  Proctor  v.  Jen- 
nings, 6  Nev.  83.  3  Am.  Rep.  240.  "undoubt- 
edly gives  the  better  right  And  the  rights 
of  all  subsequent  approprlators  are  subject 
to  his  who  Is  first  in  time.  But  ntliors  toiu- 
Ing  on  the  stream  subsetiueutly  may  appro- 
priate and  acquh'e  a  right  to  the  surplus  or 
residuum,  so  the  rights  of  each  successive 
person  appropriating  water  from  a  stream  are 
subordinate  to  all  tliose  previously  acquhod, 
and  the  rights  of  each  are  to  be  determined 
by  the  condition  of  things  at  the  time  ho 
makes  his  appropriation.  So  far  is  this  rule 
carried  that  those  who  were  prior  to  him 
can  in  no  way  change  or  extend  their  use 
to  his  prejudice,  but  are  limited  to  the  rights 
enjoyed  by  them  when  he  secured  his.    Nor 


has  any  one  the  right  to  do  ai 
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will.  In  the  natural  or  probable  conrse  of 
things,  curtail  or  interfere  with  the  prior  ac- 
quired rights  of  those  either  above  or  below 
bim  on  the  same  stream.  The  sulasequent  ap- 
propriator  only  acquires  what  has  not  been 
secured  by  those  prior  to  him  In  time.  But 
what  he  does  thus  secure  is  as  absolute  and 
perfect,  and  free  from  any  right  of  others  to 
interfere  with  it,  as  the  rights  of  those  be- 
fore him  are  secure  from  Interference  by 
him."  And  so  it  was  held  In  the  recent  case 
of  Browning  v.  Lewis,  supra,  that  a  defend- 
ant whose  rights  were  inferior  and  subse- 
quent to  the  plaintiff's  could  not  question  the 
latter's  use  of  the  waters  of  a  stream  on  the 
ground  that  others  may  have  a  right  thereto 
superior  to  that  of  the  plaintiff.  The  rights 
of  the  parties  to  this  salt  must  be  determined 
therefore,  with  reference  to  the  priorities  as 
between  themselves,  without  regard  to  the 
rights  of  persons  not  parties  to  the  sait,  and 
who,  of  course,  cannot  be  affected  In  any 
way  by  the  decree.  From  this  point  of  view, 
and  under  the  law  and  'the  facts,  we  are  of 
the  opinion  that  the  defendants  have  shown  a 
prior  right  by  appropriation,  as  against  the 
plaintiffs,  to  the  use  of  the  water  claimed  by 
them,  and  may  maintain  a  dam  in  the  stream 
at  the  height  of  the  present  rock  dam  for  the 
purpose  of  diverting  the  same. 

For  these  reasons,  the  decree  of  the  court 
below  will  be  reversed,  and  the  complaint  dis- 
missed. 


STATE  T.  HUMPHREYS. 
(Supreme  CJonrt  of  Oregon.    Dec.  15.  1902.) 

I4ARCENT  BY  BAILEB-INFORMATION-SUFFI- 
CIBNCY— WAREHOUSEMAN  —  CONVERSION  OF 
GRAIN— LIABILITY  —  STATUTES  —  EVIDBNCH 
— 8UFFICIBNCY-CHAN0B  OP  VENUE. 

1.  Hill's  Aun.  Laws,  §  1771,  provides  that 
any  person  being  a  bailee,  who  embezzles  or 
converts  to  hia  own  use,  or  falls,  neglects,  or 
refuses  to  deliver,  keep,  or  account  for,  the 
property  according  to  his  trust,  shall  be  guilty 
of  larceny.  Section  1273  directs  that  ludlct- 
ments  must  charge  but  one  offense,  and  in  one 
form  only,  held,  that  an  information  alleging 
that  defendant,  being  a  bailee  of  wheat  for 
hire,  "did  •  •  •  fail,  neglect,  and  refuse  to 
keep  or  account  for  said  wheat  according  to 
the  nature  of  his  trust,"  by  stealing,  embez- 
zlnig,  and  couverting  the  same  to  his  own 
use,  is  not  bad  because  of  the  use  of  "or"  in 
the  place  of  "and"  in  the  quoted  portion,  the 
allegations  quoted  being  surplusage. 

2.  The  information  Is  not  bad  for  duplicity. 

3.  The  information  is  not  bad  for  failing  to 
aver  a  payment  to  the  bailee  for  his  care  of 
the  property  or  a  tender  therefor. 

•4.  A  warehouseman  who  gives  receipts  to  a 
depositor  of  grain  not  in  the  form  prescribed 
by  Iliirs  Ann.  Laws,  S§  4201-4207,  regulating 
warehousemen,  is  properly  proseaited  under 
section  1771,  defining  and  punishing  larceny  by 
a  bailee,  for  a  conversion  of  the  grain,  instead 
of  under  the  special  provisions  regulating  ware- 
housemen. 

5.  Affldavits  in  support  of  a  motion,  by  a 
warehouseman  charsed  with  the  larceny  of 
grain  deposited  with  bim,  for  change  of  venue, 
averred    that   the  people  of   that    county    and 
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Other  designated  counties  were  prejudiced 
against  defendant,  and  that  he  could  not  secure 
a  fair  trial;  that  the  people  were  prejudiced 
by  reason  of  other  warehouse  and  bank  fail- 
ures; that  they  had  threatened  to  mob  him; 
that  false  reports  had  been  circulated  about 
him;  that  the  depositors  of  grain  had  had  a 
meeting,  at  which  they  threatened  to  mob  him. 
The  state  filed  atBdavits  controverting  the  al- 
legations thug  made,  and  alleging  that  lu  af- 
fiants' opinion  defendant  could  have  a  fair  trial 
in  that  county.  Held,  not  an  abuse  of  discre- 
tion to  deny  the  motion. 

6.  E}vidence  in  a  prosecution  of  a  warehouse- 
man for  the  larceuy  of  grain  deposited  witli 
him  examined,  and  held  sufScient  to  show  a 
conversion  of  the  grain  with  a  criminal  intent, 
warranting  a  conviction. 

7.  In  a  prosecution  of  a  warehouseman  for 
larceny  of  grain  deposited  with  him,  it  is  not 
Incumbent  on  the  state  to  prove  the  criminal 
intent  by  direct  testimony,  the  jury  iieiug  per- 
mitted, on  the  proof  of  the  overt  act,  to  infer 
the  intent  from  a  consideration  of  all  the  evi- 
dence reasonably  connected  therewith. 

8.  Elvidence  in  a  prosecution  of  a  warehouse- 
man for  the  larceny  of  grain  deposited  with 
him  held  suflicient  to  require  the  submission  to 
the  jury  of  the  question  whether  the  grain  was 
sold  to  or  deposited  with  the  warehouseman. 

9.  Remarks  of  the  court,  in  the  presence  of 
the  jury,  in  a  prosecution  of  a  warehonseman 
for  the  larceny  of  grain  deposited  with  bim,  in 
overiniliug  a  motion  to  direct  a  verdict  for  de- 
fendant based  on  the  ground  that  he  could  not 
be  prosecuted  under  Hill's  Ann.  Laws,  i  1771. 
defining  larceny  by  bailee,  but  could  only  be 
prosecuted  under  the  special  provisions  regulat- 
ing warehousemen,  that  to  liold  that  the  fact 
that  a  man  is  a  warehouseman  protects  him 
from  the  charge  of  larceny  by  bailee,  or  plain 
stealing,  is  not  the  intent  of  the  law,  and  a 
man  who  gets  hold  of  the  property  of  another, 
no  matter  whether  he  is  a  warehouseman  or 
anybody  else,  and  converts  it,  is  liable  for  lar- 
ceny as  bailee,  but  stating  that  it  did  not  in- 
timate that  defendant  did  any  of  those  things, 
and  that  that  was  a  matter  for  the  jury,  did 
not  constitute  prejudicial  error. 

10.  Where  a  witness  for  defendant  on  the 
prosecntion  of  a  warehouseman  for  the  larceny 
of  grain  deposited  with  him  testified  on  direct 
examination  that  the  receipts  for  the  grain  de- 
posited and  alleged  to  have  been  converted 
were  signed  iu  the  name  of  defendant  by  third 
persons,  it  was  not  error  to  overrule  an  objec- 
tion to  a  question  on  cross-examination  as  to 
whether  such  third  persons  were  not  at  the 
time  in  the  employ  of  defendant,  and  author- 
ized to  sign  his  name  to  grain  receipts. 

Appeal  from  clrcntt  court,  Marion  county; 
George  H.  Burnett.  Judge. 

A.  M.  Humphreys  was  convicted  of  lai^ 
ceny,  and  appeals.    Affirmed. 

W.  H.  Holmes  and  S.  T.  Richardson,  for 
appellant.  J.  N.  Hart,  Dist  Atty.,  and  J.  H. 
McNary,  Dep.  Dist.  Atty.,  for  the  State. 

MOORE,  0.  J.  The  defendant,  A.  XL 
Hi'.inphreys,  was  accused  by  the  district  at- 
torney of  the  crime  of  larceny  by  bailee, 
alleged  in  the  information  to  have  been  com- 
mitted as  follows:  "The  said  A.  M.  Hum- 
plireys,  on  the  30th  day  of  March,  1901.  in 
the  county  of  Marion  and  state  of  Oregon. 
then  and  there  behig  the  bailee  with  hire 
of  204  bushels  of  wheat,  the  same  being  tben 
and  there  the  personal  property  of  one  E.  T. 
Hnll,  of  the  value  of  $102,  did  tben  and 
there  wrongfully,  unlawfully,  and  felonious- 
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ly  fail,  neglect,  and  refuse  to  keep  or  ac- 
conot  for  ttae  said  wheat  according  to  the 
nature  of  bis  trust,  ttae  said  wheat  having 
been  theretofore  delivered  and  intrusted  to 
the  said  A.  M.  Humphreys,  as  such  bailee, 
by  the  said  E.  T.  Hall,  as  bailor,  by  then 
and  there  wrongfully,  unlawfully,  and  felo- 
niously taking,  stealing,  and  carrying  away, 
and  embezzling  and  converting  said  wheat 
to  his,  the  said  A.  M.  Humphreys,  own  use, 
contrary  to  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Oregon."  A  demurrer 
on  the  following  grounds:  "First,  that  the 
information  in  this  cause  does  not  substan- 
tially conform  to  the  requirements  of  chapter 
8  of  the  Criminal  Code  of  the  State  of  Ore- 
gon;  second,  that  more  than  one  crime  is 
charged  In  this  Information;  third,  that  the 
facts  stated  In  the  Information  In  this  cause 
do  not  constitute  a  crime;  fourth,  that  the 
information  In  this  cause  contains  matter, 
which,  If  true,  would  constitute  a  legal  Jus- 
tification and  excuse  of  the  crime  charged 
and  other  legal  bar  to  the  action,"— having 
been  Interposed  and  overruled,  the  defendant 
entered  a  plea  of  not  guilty,  and,  u  trial  be- 
Ine  had,  he  was  found  guilty  as  charged, 
and  sentenced  to  Imprisonment  In  the  pen- 
itentiary for  ttae  term  of  two  years,  from 
wtaicta  Judgment  he  appeals. 

The  Information  having  alleged  that  the 
defendant  "did  then  and  ttaere  wrongfully, 
unlawfully,  and  feloniously  fall,  neglect,  and 
refuse  to  keep  or  account  for  the  said  wheat," 
it  is  contended  by  his  counsel  that  ttae  use 
of  the  word  "or"  In  ttae  language  quoted 
violates  section  1273,  Hill's  Ann.  Laws  Dr., 
which  provides  that  the  indictment  must 
charge  but  one  crime,  and  in  one  form  only. 
The  statute  which  ttae  defendant  Is  charged 
witta  violating,  so  far  as  deemed  applicable 
herein.  Is  as  follows:  "If  any  bailee,  with 
«r  without  hire,  shall  embezzle,  or  wrong- 
fully convert  to  his  own  use,  or  shall  secrete, 
with  intent  to  convert  to  his  own  use,  or 
shall  fail,  neglect,  or  refuse  to  deliver,  keep, 
«r  account  for,  according  to  the  nature  of  his 
triist,  any  money  or  property  of  another  de- 
livered or  intrusted  to  his  care  or  control, 
and  which  may  be  the  subject  of  larceny, 
such  bailee,  upon  conviction  thereof,  shall  be 
deemed  guilty  of  larceny,  and  punished  ac- 
cordingly." Hni's  Ann.  Laws  Or.  g  1771. 
If  the  Information  contained  no  other  aver- 
ments of  ttae  facts  constituting  ttae  commis- 
sion of  the  .alleged  crime,  the  legal  principles 
insisted  upon  would  probably  be  applicable, 
for  the  rule  Is  nearly  universal  that,  when  a 
statute  enumerates  several  acts  in  the  alter- 
native, the  doing  of  any  of  which  is  sub- 
jected to  the  same  punishment,  all  such  acts, 
when  not  repugnant  to  each  other,  may  tte 
charged  cumulatively  as  one  offense,  by  us- 
ing the  copulative  "and"  where  "or"  appears 
in  the  statute;  but  where  ttae  latter  word  is 
so  used  in  the  sense  of  "to  wit,"  or  as  in- 
dicating that  the  terms  preceding  and  fol- 


lowing are  synonymous,  It  is  unnecessary  to 
observe  the  distinction  In  the  manner  of  enu- 
merating the  several  acts  constituting  ttae 
alleged  crime,  in  wblcta  case  ttae  disjunctive 
"or"  may  be  used  In  the  Information  or  in- 
dictment in  the  same  manner  as  it  appears 
in  the  statute.  10  Enc.  Pi.  &  Prac  490,  536; 
State  V.  Carr,  6  Or.  133;  State  v.  Bergman, 
Id.  341;  State  v.  Dale,  8  Or.  229.  Our  stat- 
ute prescribing  the  method  of  alleghig  facts 
constituthig  the  commission  of  crimes  con- 
tains the  following  provisions:  "Ail  ttae 
forms  of  pleading  in  criminal  actions  taereto- 
fore  existing  are  abolished:  and  taereafter, 
ttae  forms  of  pleading,  and  the  rules  by  which 
the  sufficiency  of  pleadings  Is  to  be  deter- 
mined, are  those  prescribed  by  this  code." 
Hill's  Ann.  Laws  Or.  {  12C6.  "The  indict- 
ment must  contain,—*  *  *  2.  A  statement 
of  the  acts  constituting  the  ofTense,  In  ordi- 
nary and  concise  language,  without  repeti- 
tion, and  in  such  manner  as  to  enable  a  per- 
son of  common  understanding  to  know  what 
is  intended."  Id.  {  12C8.  "The  indictment 
must  be  direct  and  certain,  as  it  regards,— 1. 
The  party  charged;  2.  The  crime  charged; 
and,  3.  The  particular  circumstances  of  the 
crime  charged  when  they  are  necessary  to 
constitute  a  complete  crime."  Id.  §  1271. 
In  applying  these  liberal  rules  to  the  method 
of  charging  the  acts  constituting  the  com- 
mission of  crimes,  it  Is  quite  well  settled 
that  an  allegation  in  an  indictment,  which 
is  not  necessarily  descriptive  of  the  offen.se. 
may  be  regarded  as  surplusage,  and  rejected, 
without  vitiating  the  pleading.  If  enough  re- 
mains to  constitute  a  valid  charge.  10  Enc. 
PI.  &  Prac.  530;  Burchard  v.  State,  2  Or.  78; 
State  V.  Home,  20  Or.  485,  26  Pac.  6C5;  State 
V.  Lee,  33  Or.  506,  66  Pac.  415.  Applying  this 
rule  to  the  averments  of  ttae  Information,  we 
believe  ttaat  ttae  following  part  ttaereof  was 
not  descriptive  of  what  was  legally  essential 
to  the  charge,  and  might  properly  be  strick- 
en therefrom  as  surplusage,  without  vitiating 
the  pleading,  to  wit:  "Did  then  and  there 
wrongfully,  unlawfully,  and  felonk>usly  fall, 
neglect,  and  refuse  to  keep  or  account  for 
the  said  wheat  according  to  ttae  nature  of 
his  trust;"  the  remaining  averments  being 
descriptive  of  the  acts  constituting  a  vio- 
lation of  the  statute,  the  material  part  of 
which,  so  far  as  this  Information  is  concern- 
ed, is  as  follows:  "If  any  bailee  *  •  • 
shall  embezzle,  or  wrongfully  convert  to  his 
own  use,  •  •  •  any  •  •  •  property 
of  another  delivered  or  Intrusted  to  bis  care 
or  control,  •  •  •  such  bailee,  upon  con- 
viction thereof,  shall  be  deemed  guilty  of 
larceny,  and  punished  accordingly."  Hill's 
Ann.  Laws  Or.  {  1771.  It  will  be  observed 
that  the  parts  of  the  statute  last  quoted  enu- 
merate several  acts  In  the  alternative,  the 
doing  of  any  of  which  is  deemed  larceny, 
and  a  conviction  thereof  subjects  the  of- 
fender to  the  punishment  prescribed  for  the 
commission  of  that  crime.  It  will  be  re- 
membered that,  omitting  the  stirplus^^vord; 
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of  the  information.  It  charges  the  commis- 
sion of  embezzlement  and  conTerslon  of  tlie 
wheat  delivered  to  the  defendant  as  bailee 
cumulatively  as  one  offense,  but,  the  pleader 
liaving  adopted  the  copulative  "and"  where 
the  disjunctive  "or"  occurs  In  the  statute,  the 
mfornintlon  conforms  to  the  rule  prescribed. 
It  is  urged  in  defendant's  behalf  that  the 
information  charges  the  commission  of  three 
distinct  offenses,  to  wit;  larceny  by  bailee, 
embezzlement,  and  simple  larceny,  and  that, 
having  interposed  a  demurrer  on  the  gi*ound 
of  the  duplicity,  the  court  erred  in  overruling 
it  If  It  be  assumed  that  these  several  crimes 
are  cliarged  by  the  information,  they  are  gen- 
eric in  character,  and  differ  only  In  degree 
of  aggravation.  In  which  the  greater  necessar- 
ily Includes  the  less,  and,  as  each  Is  deemed 
larceny  by  the  statute,  and  a  bailee  convicted 
thereof  punished  accordingly,  and,  as  the  val- 
ue of  the  property  alleged  to  have  been  taken, 
embezzled,  and  converted,  is  stated,  it  follows 
that  a  verdict  of  guilty  as  charged  in  the  in- 
formation renders  the  offender  subject  to  the 
punishment  prescritied  for  the  commission  of 
grand  larceny.  State  v.  Hanlon,  32  Or.  05, 
48  Pac.  353;  State  v.  Savage,  86  Or.  191, 
60  Pac.  CIO,  61  Pac.  1128.  In  State  v. 
Thompson,  28  Or.  296,  42  Pac.  1002.  the  de- 
fendant having  l>een  cliarged  as  "bailee  and 
trustee"  of  certain  property,  which  it  was 
alleged  he  feloniously  embezzled  and  unlaw- 
fully converted  to  his  own  use.  In  violation 
of  Hill's  Ann.  I^aws  Or.  i  1771,  It  was  con- 
tended In  his  defense  that  the  Indictment 
charged  two  offenses,  to  wit,  larceny  by  bailee 
and  conversion  by  trustee;  but  It  was  held 
that  the  point  insisted  upon  was  without  mer- 
it Mr.  Chief  Justice  Bean  saying:  "The  ob- 
jection to  the  indictment  Is  untenable.  It 
is  hi  the  language  of  the  statute,  and  does 
ont  charge  more  than  one  crime."  In  the 
case  at  bar  it  was  not  alleged  that  the  com- 
pensation which  the  defendant  was  to  receive 
for  his  care  of  the  property  liad  been  paid 
or  tendered:  but,  as  he  was  charged  as  bailee 
of  wheat  for  hire.  It  is  contended  that  the  in- 
formation does  not  state  facts  sufficient  to 
constitute  a  crime,  and  that,  a  demurrer  hav- 
ing been  Interposed  on  that  ground,  the  court 
erred  in  not  sustaining  It  In  overruling  the 
demurrer  the  court  must  have  treated  as  un- 
necessary that  part  of  the  Information  herein- 
before adverted  to  as  surplusage,  and,  this 
behig  so,  the  averment  that  defendant  was 
a  bailee  for  tiire  became  immaterial,  and 
might  also  have  been  rejected  for  the  same 
reason.  If  the  gravamen  of  the  action  had 
been  an  alleged  failure  to  account  for  the 
wheat  of  which  the  defendant  was  the  bailee 
for  hire,  an  averment  of  the  payment  or 
tender  of  the  compensation  agreed  upon  for 
Its  care  might  possibly  have  been  necessary; 
but  the  Information  having  alleged  that  he 
feloniously  took,  stole,  carried  away,  embez- 
zled, and  converted  said  wheat  to  his  own 
use.  It  was  unnecessary  to  allege  a  payment 
or  tender  of  the  compensation  which  he  was 


to  have  received.    Thus,  hi  State  v.  Rieger, 
59  Mhin.  151,  60  N.  W.  1087,   It  was  held 
to  be  unnecessary  to  allege  in  an  indictment 
a  tender  of  a  warehouse  receipt  or  to  aver 
a  demand  for  the  return  of  the  grain  for  the 
deposit  of  which  the  receipt  was  issued:   Mr. 
Justice  Mitchell,  saying:    "It  can  hardly  be 
necessary  to  add  that,  if  defendant  had  un- 
lawfully shipped  out  this  wheat  contrary  b> 
the  provisions  of  section  six,  the  offense  was 
complete  without  any  tender  of  the  receipt 
or  demand  for  the  grain  by  the  owner,    'fhe 
gist  of  the  offense  charged  is  the  unlawful 
disposition  of  the  grain,  and  not  a  failure  to 
redeliver  it  on  demand."    The  defendant  tiav- 
Ing  been  cliarged  with  a  violation  of  section 
1771,  Hill's  Ann.  Laws  Or.,  approved  Octo- 
ber 26,  1882,  it  is  claimed  that  an  act  entitled 
"An  act  to  regulate  warehousemen,  wharf- 
ingers,  commission   men   and  other  bailees, 
and  to  declare  the  effect  of  warehouse  re- 
ceipts," approved  February  23,  1885   (Hill's 
Ann.  Laws  Or.  {{  4201-4207).  repealed  by  Im- 
plication so  much  of  the  preceding  section 
as  related  to  a  bailment  of  grain,  or  an  alleg- 
ed conversion  thereof  by  a  warehonseman; 
and  having,  witliln  the  time  allowed  therefor, 
moved  in  arrest  of  Judgment  on  the  ground 
that  the  information  did  not  state  facts  snffl- 
clent  to  constitute  a  crime,  the  court  erred 
In  overruling  the  motion.    It  Is  argued  that 
the  warehouse  act  Is  complete  within  itself, 
and,  as  section  8  thereof  expressly  repeals  all 
other  acts  or  parts  of  acts  in  conflict  there- 
with (Laws  Or.  1885.  p.  61),  it  Is  manifest 
that  the  legislative  assembly  Intended   that 
said  act  should  take  the  place  of  all  other 
statutes  upon  the  subject:    that  such  inten- 
tion is  evidenced  by  the  fact  that  the  prior 
statute  and  the  warehouse  act  prescribe  dif- 
ferent penalties,  thus  showing  that  they  are 
in  conflict,  and  tliat  the  latter  act  prevails, 
under  which,  if  the  state  had  any  case  against 
the  defendant  he  could  nnqnesttonably  have 
been  prosecuted.    The  warehouse  act  so  far 
as  deemed  applicable  herein.  Is  as  follo'n-s: 
"It  shall  lie  the  duty  of  every  person  keq>- 
Ing    •    •    •    any  warehouse  •    »    •     wha<e 
grain    •    •    •    Is  stored,  to  deliver   to    the 
owner  of  such  grain    •    •    •    a   warehouse 
receipt  therefor,  which  receipt  shall  bear  the 
date  of  its  Issuance,  and  shall  state   from 
whom  received,  the  number  of  sacks.  If  sack- 
ed, the  number  of  bushels  or  potmds.  the  con- 
dition or  quality  of  the  same,  and  the  terms 
and    conditions    upon    which    It    Is    stored." 
Hill's  Ann.   Laws  Or.   g  4201.    The   deposit 
of  the  wheat  alleged  In  the  Information    to 
have  been  converted  by  defendant  to  his  own 
use  was  evidenced  by  the  following  menio- 
rauda:    "Humphreys'  Warehouse.  Salem.  Or- 
egon,  August   11,    1000.    No.   138.    Original. 
Received  from  E.  T.  Hall  51.30  bushels  wheat 
Sacks  returned:    30  sacks  returned  empty,    a. 
M.  Humphrey  &  Co.   Weigher,  Swart."  "Hum- 
phreys'   Warehouse,    Salem,    Oregon,     Aug. 
13,  1900.    No.  142.    Original.    Received  fr.ia; 
G.  Hall  50.55  bu^e^s^yJU^^^SackB  return- 
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ed:  SO  sacka  retnrned  empty.  A.  M.  Ham- 
pbreys  &  Co.  Weigher."  "Humphreys'  Ware- 
house. Salem,  Oregon,  Ang.  13.  1900.  Orig- 
inal. No.  145.  Received  from  G.  Hall  52.55 
bnsbels  wheat  Sacks  returned:  80  sacks  re- 
tmned  empty.  A.  M.  Humphreys.  Weigh- 
er." "Hmnphreys'  Warehouse,  Salem,  Ore- 
gon, Aug.  14,  1900.  No.  160.  Original.  Re- 
ceived from  £3.  T.  Hall  40.10  bushels  wheat 
Sacks  returned:  29  sacks  returned  empty. 
A.  M.  Humphreys  &  Co.  Weigher."  An  ex- 
amination of  these  receipts  will  show  that 
they  do  not  comply  with  the  requirements 
of  the  statute,  in  that  they  fail  to  state  the 
condition  or  quality  of  the  wheat  deposited, 
and  omit  the  terms  and  conditions  upon  which 
It  was  stored.  Whether  an  hiformation  for  a 
violation  of  the  provisions  of  the  warehouse 
act  could  be  supported  by  such  evidence  of 
the  deposit  of  grain  as  these  receipts  afford. 
It  is  not  necessary  now  to  inquire,  for,  since 
they  failed  to  conform  to  the  requirements 
of  the  statute  in  the  particulars  indicated,  the 
defendant  was,  in  oar  opinion,  properly  in- 
formed against  as  an  ordinary  bailee,  onder 
section  1771,  snpra,  and  hence  no  error  was 
committed  in  overrnllng  the  demurrer,  or  in 
refnalng  to  arrest  the  Judgment 

It  Is  contended  by  defendant's  counsel  that 
the  court  erred  In  overraUng  their  motion  for 
a  change  of  venne.  The  defendant's  affl- 
daTlt  therefor  is  to  the  effect  that  the  people 
of  Marlon  county,  in  consequence  of  the 
many  bank  and  warehouse  failures  therein, 
were  so  prejudiced  against  him,  that  he 
could  not  secure  an  Impartial  trial  therein, 
and  for  a  like  reason  could  not  obtain  a  fair 
trial  In  the  counties  of  Benton,  Clackamas, 
Lane,  Lincoln,  Polk,  Tillamook,  Washington, 
or  Yamhill;  that  though  he  was  Innocent  of 
any  crime,  the  people  of  said  counties  were 
so  prejudiced  against  him  that  they  would 
not  believe  the  most  reliable  testimony  that 
conld  be  produced  in  his  behalf,  and  that 
many  of  said  persons  had  threatened  to  mob 
and  hang  him;  that  their  excitement  and 
frenzy  were  caused  by  the  many  warehouse 
and  bank  failures,  16  of  which  (naming  them) 
occorred  In  Marlon,  and  30  (naming  them)  In 
the  other  counties;  that  by  reason  of  said 
failures  the  people  therein  organized  secret 
alliances,  by  means  of  which  they  kept  In 
constant  communication  with  each  other  in 
respect  to  the  merits  of  his  cause;  that  false 
statements  as  to  bis  embarrassment  In  the 
warehouse  business,  and  shortage  of  grain 
stored  with  him,  have  been  circulated  in  said 
counties,  and  are  believed  to  be  true,  and  no 
amonnt  of  evidence,  however  reliable,  could 
convince  them  to  the  contrary;  that,  among 
other  false  statements.  It  was  reported  that 
he  stole  the  grain  stored  with  him,  and  es- 
pecially that  specified  In  the  information,  and 
that  he  had  shipped  said  wheat  and  sold  it 
without  the  consent  or  knowledge  of  the 
owners;  that  It  had  been  falsely  reported  In 
said  counties  that  he  had  stolen  and  shipped 
away  wheat,  and  appropriated  the  proceeds 


thereof  to  pay  debts  contr.icted  In  gratifying 
his  extravagant  habits;  that  many  persons 
In  said  counties  who  did  not  know  the  facts 
involved  in  this  action,  who  never  stored 
wheat  with  or  knew  him,  were  then,  and  for 
a  long  time  prior  thereto  had  been,  threaten- 
ing to  hang  him,  because  they  had  lost  mon- 
ey deposited  in  a  bank  that  suspended  pay- 
ment, or  property  stored  In  some  other  ware- 
house by  the  failure  thereof;  that  many  of 
his  personal  friends  had  become  his  enemies, 
and  were  threatening  to  do  him  bodily  harm; 
that  two  days  prior  to  the  making  of  his 
affidavit  one  of  his  most  Intimate  friends, 
who  never  stored  any  grain  with  him,  when 
spoken  to  about  the  trial  of  this  action,  curs- 
ed and  railed  at  him,  remarking  that  be  and 
all  other  warehonsemen  and  bankers  were 
thieves,  and  ought  to  be  hanged;  that  there 
bad  been  a  failure  to  convict  bankers  and 
warehousemen  who  were  Innocent  of  any 
crime,  notwithstanding  which,  the  people  in 
said  counties  generally  believed  tbat  all  men 
following  these  occupations  should  be  con- 
victed, and  their  excitement  over  such  fail- 
ures compelled  them  to  seek  some  sacrificial 
victim,  and  ho  had  been  selected  for  tbat 
purpose;  that  having  become  embarrassed 
In  the  wheat  business,  he  was  taken  sick, 
about  March  1, 1901,  and  the  storers  of  grain 
with  bim  became  much  excited,  and  while 
he  was  unable  to  transact  any  business  he 
notified  said  storers  to  meet  him  at  bis  ware- 
house at  Salem,  Oregon,  at  a  day  named,  at 
which  time,  and  while  he  was  ill  in  body  and 
mind,  some  of  said  storers  became  excited, 
and  threatened  to  hang  him,  or  to  throw  him 
Into  the  Willamette  river,  whereupon  the 
meeting  broke  up  In  almost  a  general  mad 
panic;  that  he  suffered  a  relapse  from  such 
excitement  aud  exposure  incident  to  the 
meeting,  and  for  some  time  thereafter  was 
out  of  his  mind;  that  he  bad  been  Informed 
and  verily  believed  that  secret  meetings  bad 
been  held  at  Salem,  daring  that  and  the  pre- 
ceding term  of  court,  by  the  people  of  Mar- 
lon county,  at  which  threats  of  Ijmchlng  him 
were  freely  discussed,  and  such  menace 
would  have  been  put  Into  execution  but  for 
the  counsel  of  some  cool-beaded  persons; 
that  he  had  discussed  these  matters  with  the 
more  responsible  people  of  Marlon  and  said 
other  counties,  and  bad  been  Informed  by 
them  that  the  people  generally  entertained 
bitter  feelings  against  him  becanse  he  was 
a  warehouseman,  and  tbat  be  would  not  only 
be  obliged  to  prove  his  own  Innocence  In  this 
action,  but  also  that  of  all  other  warehonse- 
men and  bankers  who  had  failed  In  business 
In  said  counties,  before  he  could  with  the  re- 
motest possibility  secure  a  verdict  of  acquit- 
tal from  any  Jury  that  could  be  selected  In 
either  of  said  counties.  The  supplemental 
affidavit  of  J.  B.  Ashley  Is  to  the  effect  that 
he  had  stored  In  defendant's  warehouse  750 
bushels  of  wheat  no  part  of  which  had  ever 
been  received  by  bIm;  that  he  was  present 
at  the  meeting  referr^,^^  to  tha  preceding 
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affidavit,  and  corroborates  the  defendant  in 
respect  to  the  threats  then  made  to  do  bim 
bodily  Injury;  and  that  In  consequence  of 
the  frenzy  there  manifested,  and  of  the  ex- 
citement Incident  to  bank  and  warehouse 
failures,  the  defendant  could  not.  In  his  opin- 
ion, secure  an  Impartial  trial  in  Marlon  coun- 
ty. The  defendant  also  filed  the  affldavits 
of  27  other  persons  to  the  effect  that  each 
was  acquainted  with  a  great  many  people 
residing  in  said  counties;  that  defendant's 
failure  had  been  generally  discussed  therein, 
and  a  very  bitter  feeling  existed  against  blm 
and  all  other  warehousemen  that  bad  failed, 
some  of  the  deponents  saying  tliat  they  had 
beard  of  threats  of  ylolence  tiaTlng  been 
made  against  the  defendant,  and  all  Joining 
in  the  opinion  that  it  would  be  Impossible 
for  blm  to  secure  an  impartial  trial  in  either 
of  said  counties.  The  state,  resisting  the 
motion  for  a  change  of  venue,  filed  the  affi- 
davit of  W.  D.  Claggett  to  the  effect  that  he 
attended  the  meeting  of  creditors  referred  to 
by  the  defendant  held  in  March,  1901,  and 
that  no  threats  were  made  thereat  to  lynch. 
mob,  or  do  other  violence  to  him.  The  affi- 
ant controverts  the  statements  contained  In 
defendant's  affidavit,  but  the  following, 
among  other  denials,  is  criticized,  to  wit: 
"That  it  is  not  true  that  by  reason  of  many 
warehouse  failures  a  general  or  secret  al- 
liance of  any  kind  has  been  organized  In  all 
or  any  of  the  counties  mentioned  In  defend- 
ant's affidavit  for  the  purpose  of  assisting  In 
the  conviction  of  the  defendant  or  any  other 
warehousemen,  or  for  any  other  purpose 
whatever."  He  further  states  that,  tbougb 
warehouses  were  operated  at  Macleay  and 
Salem  by  defendant,  he  was  not  known  in 
other  parts  of  Marlon  county  by  many  peo- 
ple, nor  had  they  heard  that  he  was  accused 
of  the  commission  of  any  crime,  and  that  no 
difficulty  would  l>e  encountered  in  securing 
in  said  county  a  Jury  that  would  be  abso- 
lutely without  bias  or  prejudice  against  him. 
The  state  also  filed  the  affidavits  of  31  other 
persons,  controverting  the  statements  con- 
tained in  defendant's  affidavit,  except  in  a 
few  particulars,  each  deponent  expressing 
the  opinion  that  the  people  of  Marion  county 
were  not  prejudiced  against  defendant,  and 
that  he  would  be  able  to  secure  a  fair  and 
Impartial  trial  therein.  The  defendant  filed 
a  counter  affidavit  to  the  effect  that  10  of  the 
persons  so  resisting  his  motion  were  either 
depositors  of  wheat  In  his  warehouse,  or  re- 
lated to  those  storing  grain  therein,  and  there- 
fore Interested  In  securing  his  conviction.  It 
Is  argued  by  his  counsel  that  the  showing  so 
made  by  their  client  presented  such  a  state 
of  facts  as  Indicated  that  It  was  Impossible 
for  blm  to  secure  in  said  county  an  Impartial 
trial,  and  that  the  court's  refusal  to  grant  a 
change  of  venue  was  such  an  abuse  of  dis- 
cretion as  to  render  Its  action  subject  to  re- 
view. 

The  organic  law  of  the  state  guaranties  to 
the  accused  In  all  criminal  prosecutions  the 


right  to  a  public  trial  by  an  Impartial  Jury 
in  the  county  In  which  the  offense  shall  have 
been  committed.     Const.   Or.   art   1,   |  11. 
The  right  to  change  the  place  of  trial,  how- 
ever, In  an  action  for  a  felony.  Is  exi»-essly 
conferred  by  statute,  and  may  be  exercised 
when  It  appears  by  affidavit  to  the  satisfac- 
tion of  the  court  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county  where  uie 
action  is  commenced.    Hill's  Ann.  Laws  Or. 
{  1222.    The  power  thus  vested  in  the  trial 
court  Is  coupled  with  a  sound  legal  discre- 
tion, to  be  exercised  In  determining  the  ques- 
tion of  fact  put  In  Issue  by  the  affidavits  of 
the  parties  In  support  of  and  opposed  to  the 
change  of  venue,  and  the  action  of  the  court 
thereon  will  not  be  reviewed  unless  there  has 
been  an  abuse  of  such  discretion.    4  Enc.  PL 
&  Prac.  499;   State  v.  Pomeroy,  30  Or.  16.  46 
Pac.  797;    State  v.  Savage,  36  Or.  191,   60 
Pac.  610,  61  Pac.  1128;    People  v.  Yoakum, 
53  Cal.  oGG;  People  v.  Elliott,  80  CaL  296.  22 
Pac.  207;  Price  v.  People,  131  IlL  223,  23  N. 
B.  639.    In  KeUy  v.  State,  52  Ala.  361,  Mr. 
Justice  Manning,  In  speaking  of  the  superior 
advantage  possessed  by  a  trial  court  In  pass- 
ing upon  an  application  to  change  the  idace 
of  trial,  says:    "And  a  circuit  Judge  on  the 
spot.  In  fvlew  of  all  the  circumstances,'  and 
having  knowledge  of  persons,  facts,  and  In- 
fiuences.  Is  much  better  qualified  tlian  the  su- 
preme court  at  a  distance,  with  only  ingeni- 
ously written  ex  parte  affidavits  l>efore    It, 
to  determine  the  fact  whether  <»:  not  U  is 
true  that  the  defendant  cannot  have  a    Calr 
trial  by  an  Impartial  Jury  In  the  county  In 
which  he  Is  Indicted."    The  reason  so  assign- 
ed affords  a  strong  argument,  which  D3.1ght 
properly  be  invoked  In  every  case;  but  It  Is 
not  conclusive,  however,  and  In  every  appli- 
cation of  this  character  the  Issue  of  fact  pre- 
sented must  be  examined  upon  Its  merits. 
After  considering  the  affidavits  of   the    re- 
spective parties  In  the  light  of  this  rule,  we 
are  not  prepared  to  say  that  there  has  been 
an  abuse  of  discretion,  and  bence  the  actkHi 
of  the  court  In  refusing  to  grant  the  change 
of  venue  will  not  be  disturbed. 

The  state  having  introdued  its  evidence 
and  rrated,  defendant's  counsel  moved  the 
court  to  Instruct  the  Jury  to  return  a  ver- 
dict of  not  guilty,  but,  the  motion  having  been 
denied.  It  Is  contended  ttiat  an  error  was 
thereby  committed.  It  Is  argued  that  the  tes- 
timony does  not  disclose  that  defendant  sold, 
shipped,  or  used,  or  in  any  manner  converted, 
any  of  said  wheat,  nor  does  it  show  any  crim- 
inal intent  The  testimony  introduced  by  the 
state  prior  to  the  motion  Is  contained  In  the 
bill  of  exceptions,  an  examhiation  of  -which 
shows  that  E.  T.  Hall  delivered  to  defendant 
In  Marlon  county.  Or.,  204  bushels  of  wheat. 
receiving  from  him,  as  evidence  of  the  de- 
posit, the  load  checks  hereinbefore  set  out. 
two  of  which  erroneously  contained  the  name 
of  6.  Hall;  that  the  value  of  the  grain  so 
deposited  was  about  $102,  the  storage  char- 
ges of  which  for  one  year  ^^/^V^i^^ts  a 
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bosbel:  that  abont  March.  1901,  defendant 
Informed  Hall  that  there  was  no  wheat  In  bis 
warebonse,  sajing  that  be  bad  a  shortage 
of  from  8.000  to  12,000  bushels,  wbicb  bad 
been  acrnmulating  for  three  or  four  years, 
caused  by  the  shrinkage  of  the  wheat.  G.  G. 
Swart,  as  a  witness  for  the  state,  testified 
that  be  was  employed  by  defendant  in  his 
warebonse  and  anthortzed  by  him  to  issue 
reoelpts  for  grain  stored  therein  when  Hall's 
wheat  was  received;  that  defendant  shipped 
the  wheat  so  stored,  including  that  of  Hall's, 
to  Portland  and  Turner,  Or.,  and  to  San 
Francisco,  Cal.,  and  that  on  March  28,  1901, 
there  was  no  wheat  remaining  in  the  ware- 
bonse. B.  T.  Hall,  as  a  witness  for  the  state, 
testifled  that  the  wheat  was  deposited  in 
the  warehouse  under  an  agreement  that  he 
would  pay  the  customary  storage  charges,  and 
should  receive  in  return  the  same  number  of 
bnshels  of  wheat,  or  the  value  thereof,  in  case 
be  sold  the  grain  to  the  defendant,  and  that 
he  never  sold  it  to  him.  The  wheat  having 
been  delivered  to  and  accepted  by  the  defend- 
ant, constituted  a  bailment,  and  any  exercise 
of  dominion  over  it  by  him,  Inconsistent  witb 
the  claim  of  the  owner,  amounted  to  a  con- 
version of  the  grain.  The  testimony  havhig 
disclosed  that  defendant.  Instead  of  return- 
ing the  wheat  In  compliance  with  the  terms 
of  the  agreement,  shipped  it  away,  thereby 
necessarily  negatives  any  permission  secured 
from  the  owner  to  take  It  The  fact  of  bis 
bavtng  talien  the  wheat  was  established.  If 
tb'3  Jury  believed  Swart's  testimony,  from 
which  they  might  infer  the  defendant's  in- 
texx"-  which  accompanied  the  taking.  Hill's 
Ann.  Law!<  Or.  {  177].  The  burden  was  im- 
posed upon  tho  state  to  prove  every  material 
allegation  of  the  information  beyond  a  rea- 
sonable donbt,  and  as  a  criminal  intent  is  a 
necessary  ingredient  in  all  cases  of  felony.  It 
was  incumbent  upon  the  state  to  prove  such 
Intent  It  would  be  a  difficult  task,  in  al- 
most everA  instance,  to  secure  a  conviction 
In  cases  of  felony.  If  the  proof  of  a  criminal 
intent  depended  upon  direct  testimony,  for 
a  person  contemplating  the  violation  of  a 
pabllc  law  rarely  proclaims  bis  purpose  prior 
to  the  commission  of  the  overt  act.  The  mo- 
tives that  seemingly  Induce  human  action  are 
not  often  discovered,  except  by  deduction, 
which  the  reason  of  the  Jury  makes  from  tbe 
proven  facts  that  necessarily  precede,  are  In- 
separably connected  with,  and  naturally  re- 
sult from,  the  commission  of  tbe  overt  act, 
the  animus  of  which  is  the  subject  of  thebr 
Inquiry.  This  being  the  only  known  method 
whereby  a  criminal  intent  can  be  ascertain- 
ed, the  law  wisely  permits  the  Jury,  upon 
proof  of  the  commission  of  tbe  overt  act  by 
tbe  defendant,  to  deduce  his  Intention  from 
a  consideration  of  all  the  circumstances  rea- 
sonably connected  therewith.  We  think  the 
testimony  introduced,  if  believed  by  the  Jury, 
who  were  the  sole  Judges  of  its  weight,  was 
sufficient  to  prove  that  the  wheat  was  shipped 
away  by  the  defendant,  and,  that  fact  having 


been  established,  the  Jury  wore  authorized  to 
Infer  therefrom  the  Intention  of  the  defend- 
ant in  connection  with  sucb  conversion. 

It  Is  further  contended  In  behalf  of  defend- 
ant that  tbe  testimony  shows  that  the  trans- 
action between  Hall  and  their  client  was  a 
sale,  and  not  a  bailment,  and,  this  being  so, 
the  court  erred  In  not  directing  the  Jiu^  to 
return  the  verdict  desired.  Upon  this  branch 
of  the  case  Hall  testifled  that  he  expected  to 
sell  the  wheat  stored  In  the  warehouse  to 
the  defendant,  if  he  would  pay  as  much 
therefor  as  any  other  person,  and  that  in  de- 
positing it  be  expected  to  rec^ve  tai  return 
the  same  number  of  bushels  of  wheat,  or  tbe 
value  thereof,  but  that  defendant  did  not  have 
an  option  to  purchase  tbe  grain  so  stored,  nor 
did  he  sell  It  to  him.  We  do  not  think  tbe 
title  to  the  grain  passed  by  the  agreement  en- 
tered into  between  Hall  and  the  defendant 
In  respect  to  storing  it  in  bis  warehouse. 

It  is  insisted  by  defendant's  counsel  that 
the  testimony  conclusively  shows  that  tai  all 
the  transactions  Involved  in  this  case  the  de- 
fendant acted  as  and  was  a  warehouseman, 
and,  as  he  was  charged  with  a  violation  of  sec- 
tion 1771,  Hill's  Ann.  Laws  Or.,  which  was 
repealed,  in  respect  to  warehousemen,  by  the 
act  of  February  23.  1885  (Laws  Or.  1885,  p. 
61),  the  Information  did  not  state  facts  suffi- 
cient to  constitute  a  crime,  and  hence  the 
court  erred  in  not  directing  the  Jury  to  return 
a  verdict  of  not  guilty.  It  may  have  been 
that  defendant  sustained  the  relation  of  a 
warehouseman  to  other  depositors  of  wheat, 
but,  as  such  occupation  Is  required  to  be  evi- 
denced by  the  Issuance  of  receipts  stating  the 
condition  and  qnality  of  the  commodity,  and 
the  terms  and  conditions  upon  which  It  is 
stored  (Hill's  Ann.  Lews  Or.  §  4201).  and  as 
the  receipts  Issued  to  Hall  did  not  comply 
therewith,  it  is  certahi  that  as  to  bim  de- 
fendant was  not  a  warehouseman,  and  no  er- 
ror was  committed  in  refusing  to  instruct  the 
Jury  as  requested.  We  do  not  wish  to  be  un- 
derstood as  Intimating,  however,  that  an  in- 
formation would  not  lie  for  a  violation  of  the 
provisions  of  the  warehouse  act  when  the  de- 
posit was  evidenced  by  a  receipt  which  fail- 
ed to  state  the  terms  and  conditions  upon 
wbicb  the  commodity  was  stored:  nor  to  hold 
that  section  1771.  Hill's  Ann.  Laws  Or.,  was 
repealed  by  implication  in  so  far  as  It  relates 
to  warehousemen. 

Tbe  court,  when  overruling  the  motion  to 
direct  a  verdict,  and  referring  to  the  char- 
acter of  receipts  required  to  be  issued  under 
tlie  warehouse  act  said.  In  the  presence  of 
tbe  Jury:  "It  must  be  sucb  receipt  as  Is  de- 
scribed in  tbe  first  section.  Now,  suppose  a 
man.  although  he  Is  a  warehouseman,  gets 
bold  of  tbe  grain  of  some  person,  and  then 
ships  It  away,  or  converts  to  bis  own  use, 
or  destroys  it  or  does  anything  which  de- 
prives the  owner  of  bis  grain  without  his 
consent  can  he  come  in  and  say,  'It  is  true, 
I  took  this  grain,  but  I  did  not  Issue  any  re- 
ceipt for  It  and  I  did  not  have  jtbe^CPV^ent 
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Ot  the  owner,  and  tbls  itroperty  does  DOt  come 
irlthlii  the  meaning  of  the  warebouse  act; 
but  I  am  a  warehouseman,  so  there  Is  a 
sanctity  around  me  wblcb  you  cannot  In- 
vade?' I  do  not  tbink,it  is  the  Intention  of 
the  statutes  to  do  tbat  *  To  bold  that  tbe  fact 
tbat  a  man  is  a  warehouseman  protects  blm 
from  a  charge  of  larceny  by  bailee,  or  plain 
stealing,  so  tbat  he  could  shield  himself  be- 
hind the  warebouse  act.  Is  not  the  intent 
of  tbe  law.  I  think  a  man  who  gets  bold 
of  the  property,  no  matter  whether  he  Is  a 
warehouseman  or  anybody  else  when  be  gets 
bold  of  the  property,  and  converts  it  to  his 
own  use,  within  tbe  meanbig  of  this  statute 
against  larceny  by  bailee,  is  liable."  Defend- 
ant's counsel  having  excepted  to  all  that  part 
of  the  language  quoted  commencing  with  the 
the  words  "to  hold"  etc.,  the  court  replied: 
"I  think  that  Is  tbe  law.  1  do  not  intimate 
tbat  tbe  defendant  did  any  of  those  things. 
Tbat  is  for  the  jury  to  determine,"  where- 
upon defendant's  counsel  said,  "Tbat  Is  tbe 
reason  we  except  to  it."  Invoking  the  rule 
adopted  In  State  v.  Lucas,  24  Or.  168,  33  Pac. 
638,  It  Is  contended  that  the  remarks  of  the 
court  so  excepted  to  Invade  the  province  of 
the  jury,  and,  this  being  so,  tbe  judgment 
should  be  reversed.  In  the  case  to  which  at- 
tention is  called  the  court  said  of  tbe  prose- 
cuting witness,  in  the  presence  of  the  jury, 
"It  does  not  follow  that  because  a  woman  is 
lewd  that  It  affects  her  veracity,"  and  It  was 
held  that  tbe  remark  invaded  tbe  province  of 
the  jury,  who  were  tbe  exclusive  judges  of 
tbe  credibility  of  a  witness.  In  tbe  case  at 
bar,  however,  It  would  appear  that  the  lan- 
guage of  the  court  was  Illustrative  of  a  hypo- 
thetical case,  and  not  applicable  to  the  de- 
fendant; but.  In  any  view  of  the  case,  the 
court  having  stated  that  tbe  remarks  did  not 
refer  to  the  defendant,  we  do  not  think  be 
was  prejudiced  thereby.  Thus,  In  State  v. 
McDanlel,  39  Or.  161,  6S  Pac.  520,  Mr.  Chief 
Justice  Bean,  in  disposing  of  a  similar  con- 
tention, says:  "Tbe  remarks  of  the  court, 
however,  were  not  made  to  tbe  jury,  but  in 
passing  upon  tbe  competency  of  evidence.  In 
such  a  case  the  court  has  a  right  to  use  such 
language  as  Is  necessary  to  make  its  ruling 
understood,  and  In  this  case  any  error  tbat 
may  have  been  committed  was.  In  our  opin- 
ion, cured  by  tbe  subsequent  withdrawal  of 
tbe  objectionable  words,  and  tbe  instruction 
to  the  Jury  to  disregard  them." 

Anna  A.  Humphreys,  the  defendant's  wife, 
having  appeared  as  his  witness,  and  testi- 
fied on  direct  examination  tbat  the  signa- 
tures to  tbe  load  checks,  hereinbefore  set 
out,  were  not  in  the  handwriting  of  the  de- 
fendant, but  were  appended  by  G.  G.  Swart 
and  one  Emmett,  was  asked  on  cross-exam- 
ination: "At  tbe  time  Swart  and  Emmett 
signed  these  load  checks  as  you  have  stated, 
were  they  not  both  in  the  employ  of  the  de- 
fendant, and  authorized  by  him  to  receipt 
for  and  weigh  wheat  and  issue  these  load 
checks  in  bla  name?"    An  objection  to  the 


question  on  the  ground  tbat  It  was  not  prop- 
er cross-examination  having  been  overruled, 
and  an  exception  allowed,  tbe  witness  re- 
plied tbat  Swart  and  Emmett  were  so  em- 
ployed at  the  time,  and  had  authority  from 
tbe  defendant  to  issue  load  checks  in  bis 
name.  It  is  contended  that  tbe  question,  so 
excepted  to,  was  not  germane  to  any  testi- 
mony given  by  tbe  witness  in  chief,  but  was 
affirmative  substantive  evidence  on  tbe  part 
of  tbe  state,  and  tbat  tbe  court  erred  in  per- 
mitting her  to  answer  it  It  will  be  remem- 
bered tbat  Mrs.  Humphreys  testified  In  her 
direct  examination  that  Swart  and  Emmett 
signed  her  husband's  name  to  the  load  checks, 
and,  having  done  so,  we.  think  no  oror  was 
committed  In  requiring  her  to  answer  the 
question  so  propounded. 

Exceptions  were  also  taken  by  defendant's 
counsel  to  certain  parts  of  the  court's  charge 
to  tbe  Jury,  and  to  Its  modification  of  and 
refusal  to  give  certain  Instructions  request- 
ed; but  upon  an  examination  thereof  we  do 
not  think  any  error  was  committed. 

It  follows  from  these  considetations  that 
the  Judgment  la  affirmed. 


KITCHEN  V.  HOLMES. 
(Supreme  Court  of  Oregon.    Dec.  8,  1902.) 

ACTION  FOR  MONBT  LOANKD  —  COMPLAINT — 
CURED  BY  VERDICT— LOAN  BY  AGENT— AC- 
TION BY  PRINCIPAL.— BVIDSNCB— "ADMINIS- 
TRATRIX"—DESCRIPnO  PBRS0N.«!-1NSTRUC- 
TION— VARIANCB. 

1.  The  complaint  In  an  action  for  money  lent 
alleged  that  it  was  loaned  to  be  repaid  in  one 
year,  and,  as  evidence  thereof,  the  debtor  exe- 
cuted aod  delivered  his  note,  which  had  not 
been  paid,  and  that  there  was  due  the  plaintiff 
the  principal  sum  and  interest.  Tbe  answer 
admitted  the  loan,  bnt  alleged  that  It  was 
made  by  a  third  person.  Beld,  that  the  fail- 
ure to  allege  in  the  complaint  in  direct  terms  a 
promise  to  repay  the  money  borrowed,  or  a 
breach  thereof,  was  cured  by  the  verdict  for  the 
plaintiff. 

2.  A  principal,  whose  money  is  loaned  by  an 
agent,  may  maintain  an  action  against  the  bor- 
rower, even  though  the  latter  had  uo  knowl- 
edge of  the  agency  when  he  made  the  loan. 

8.  In  an  action  for  money  loaned,  in  which 
the  issue  was  whether  the  loan  was  of  plain- 
tiff's own  funds,  or  of  the  funds  of  an  estate 
which  she  at  one  time  represented,  plaiutiff 
pleaded  and  introduced  in  evidence  defendant's 
note  evidencing  the  loan,  in  wliich  plaintifiTa 
name  appeared,  followed  by  the  word  "admin- 
istratrix. Held,  that  it  was  proper  to  instruct 
that  the  addition  of  the  word  "ndminlstratrix" 
was  not  conclusive  tbat  the  contract  was  made 
with  plaintiff  in  tiie  representatlTe  capacity, 
and  that  it  was  no  more  couchisive  than  if  the 
words  "widow,"  or  "native  of  Oregon."  had 
been  used,  bnt  that  the  jury  were  entitled  to 
consider  the  language  of  the  note,  with  other 
circumstances,  on  that  issue. 

4.  In  an  action  for  money  loaned,  plaintiff  al- 
leged the  loan  in  189&  The  fact  of  the  loan  was 
admitted,  the  ownership  of  the  fund  alone  being 
in  dispute,  and  the  proof  showed  a  loan  in 
1896.    Held,  tbat  the  variance  was  immaterial. 

Appeal  from  drcuit  court,  Marlon  county; 
Geo.  EL  Burnett,  Judge. 
Action  by  Olevla  £.  Kitchen  asaln^.W.  B. 
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Holmes.    Judgment  for  plaintiff,  and  def^id- 
•nt  appeals.    Affirmed. 

This  Is  a  suit  to  recover  money.  It  la  aver- 
red in  the  complaint  that  on  or  about  the  9th 
day  of  April,  1896,  the  plaintiff  loaned  the 
defendant  $840,  to  be  repaid  one  year  after 
date,  with  interest  at  8  per  cent,  per  annum; 
that,  as  evidence  of  his  Indebtedness  therefor, 
defendant  executed  and  delivered  to  plaintiff 
his  promissory  note  for  the  amount  so  loan- 
ed, payable  on  or  before  one  year  after  date, 
with  Interest  at  the  rate  above  specified;  that 
no  part  of  the  note,  principal  or  interest,  has 
been  paid,  and  that  tliere  is  now  due  and 
owing  from  defendant  to  plaintiff  the  whole 
of  the  principal  sum  of  |8M,  and  Interest 
thereon  from  the  9th  day  of  April,  189S.  The 
answer  denies  the  allegations  of  the  com- 
plaint, and  for  an  affirmatlTe  defense  alleges 
that  one  H.  R.  Holmes  loaned  and  advanced 
to  the  defendant  the  money  which  was  the 
consideration  of  the  note  mentioned  and  refer- 
red to  in  the  complaint;  that  on  or  about 
the  21st  day  of  October,  1896,  Holmes  died, 
and  on  November  20th  the  plaintiff  was  ap- 
pointed administratrix  of  his  estate,  and  duly 
qualified  as  such;  that  on  the  9th  day  of 
April,  1808,  the  defendant  executed  and  de- 
livered to  her,  as  such  administratrix,  the 
promissory  note  referred  to  In  the  complaint, 
wherein  and  whereby  he  promised  and  agreed 
to  pay  her,  as  such  administratrix,  the  money 
previously  borrowed  by  him  of  her  husband, 
and  that  the  only  consideration  therefor  was 
his  Indebtedness  to  the  estate,  and  not  to  the 
plaintiff  in  her  Individual  capacity;  that  there- 
after, and  on  the  9th  day  of  May,  1893,  the 
plaintiff  was  removed  as  such  administratrix, 
and  one  D.  J.  Holmes  appointed  as  her  suc- 
cessor, who  Is  now  the  duly  qualified  and 
acting  administrator  of  the  estate;  and  that 
the  said  hidebtedness  of  the  defendant,  and 
the  promissory  note  as  evidence  thereof,  are 
the  property  of  the  estate.  A  reply  put  In 
issne  the  material  allegations  of  the  answer, 
and  upon  the  Issues  thus  Joined  the  cause 
was  tried.  Vpon  the  trial  the  plaintiff  gave 
evidence  tending  to  show  that  in  February, 
1896,  she  loaned  to  the  defendant,  through 
ber  then  husband,  H.  R.  Holmes,  $540,  aud 
soon  thereafter  loaned  him  $300  additional 
In  person;  that,  after  the  death  of  her  hus- 
band, and  ber  appointment  as  administratrix, 
she  demanded  the  repayment  of  the  money  so 
loaned,  and  the  defendant  thereupon  made 
and  forwarded  to  her,  by  mall,  his  promissory 
note,  of  which  the  following  Is  a  copy:  "Sa- 
lem, Oregon,  Apr.  9,  1888.  On  or  before  one 
year  after  date  I  promise  to  pay  to  Olerla  E. 
Holmes,  administratrix,  the  sum  of  eight  hun- 
dred and  forty  dollars  In  TJ.  S.  gold  coin,  with 
interest  on  the  same  at  eight  per  cent  per 
annum  from  date  until  paid,  for  value  receiv- 
ed. [Signed]  W.  H.  Holmes."  The  Jury  re- 
tamed  a  verdict  in  favor  of  the  plaintiff,  and 
defendant  thereuiran  moved  for  a  Judgment 
tai    bis  fSTor  notwithstanding  such   verdict, 


on  the  ground  that  the  complaint  did  not 
state  facts  constituting  a  cause  of  action. 
This  motion  was  overruled,  and  Judgment  en- 
tered In  favor  of  the  plaintiff,  from  which 
the  defendant  appeals.. 

John  H.  McNary,  for  appellant  W.  T. 
Slater,  for  respondent 

BEAN,  J.  (after  stating  the  facte).  The  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict was  properly  overruled.  The  defect  in 
the  complaint  if  any.  Is  a  matter  of  form, 
and  not  of  substence,  and  Is  cured  by  the 
answer  and  verdict.  The  complaint  alleges 
that  the  plaintiff  loaned  the  defendant  the 
amount  of  money  steted,  to  be  repaid  in  one 
year  after  date;  that  as  evidence  thereof  he 
executed  and  delivered  to  ber  tbe  promissory 
note  referred  to;  that  no  part  of  the  note, 
either  principal  or  interest  has  been  paid, 
and  that  there  is  now  due  and  owing  from 
defendant  to  plaintiff  the  whole  of  the  prin- 
cipal sum  so  loaned,  with  interest  thereon. 
The  answer  admlte  that  defendant  borrowed 
the  money,  and  made  and  delivered  to  plain- 
tiff tbe  promissory  note  mentioned;  but  it 
avers  that  the  money  did  not  belong  to  the 
plaintiff  but  to  ber  husband,  and  that  the 
amount  thereof  la  now  owing  to  his  estate. 
It  is  tliu.4  substentlally  admitted  In  tbe  an- 
swer that  tbe  money  mentioned  In  tbe  com- 
plaint was  actually  borrowed  by  tbe  defend- 
ant and,  although  past  due,  has  not  been  re- 
paid. The  only  issue  made  Is  whether  tbe 
money  belonged  to  tbe  plaintiff,  and  was  loan- 
ed by  her  to  the  defendant  either  in  person 
or  through  an  agent  or  whether  it  was  tbe 
property  of  ber  husband,  and  now  belongs 
to  bis  estete.  That  question  was  determined 
by  the  Jury,  and  any  defect  In  tbe  complaint 
in  failing  to  allege  in  direct  terms  a  promise 
by  the  defendant  to  repay  tbe  money  borrow- 
ed, or  a  breach  of  such  promise,  was  cured 
by  the  verdict.  Creecy  v.  Joy,  40  Or.  28,  66 
Pac.  295.  The  evidence  tending  to  show  that 
H.  R.  Holmes  was  acting  as  the  agent  of  the 
plaintiff  In  making  the  loan  to  the  defendant 
and  that  the  money  in  fact  belonged  to  her, 
was  competent  even  though  the  defendant 
bad  no  knowledge  of  such  agency  at  tbe 
time  he  borrowed  the  money.  Tbe  law  is 
that  where  an  agent  enters  Into  a  contract 
on  behalf  of  bis  principal  without  disclosing 
the  principal's  existence,  the  latter  Is  entitled 
to  sue  thereon  in  liis  own  name.  Barbre  v. 
Gooilale,  28  Or.  465,  38  Pac.  67,  43  Pac.  378; 
Clark,  Cont  {  308.  And  In  doing  so  it  is 
ordinarily  not  necessary  to  allege  that  the 
contract  was  made  through  the  agent  16 
Boc.  PI.  &  Praa  890. 

Tbore  was  no  error  in  tbe  Instruction  to 
the  Jury  that  tbe  mere  addition  of  tbe  word 
"adminlstratrts"  to  plalutifTs  name  in  tbe 
note  given  to  her  by  the  defendant  was  not 
conclusive  evidence  that  the  contract  was 
made  with  her  in  her  capacity  as  representa- 
tive of  ber  deceased  husband's  estate,  nor  in 
Digitized  by  LjOOQ  IC 
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Ulnstrating  snch  Instnictlon  by  saying  that 
It  was  no  more  condoslTe  than  If  tbe  words 
"widow,"  or  "native  of  Oregon,"  had  b«en 
nsed;  bnt  that  the  jmy  were  entitled  to 
consider  the  form  and  language  of  the  note, 
with  the  other  circnmstances  In  tbe  case,  in 
determining  whether  In  fact  the  money  was 
borrowed  Crom  the  plaintiff  or  from  her  de- 
ceased husband.  The  action  Is  not  brought 
upon  the  note,  but  upon  an  alleged  contract, 
made  almost  two  years  prior  to  Its  execution. 
The  note  Is  Important  only  as  evidence  bear- 
ing on  tbe  question  whether  the  money  was 
loaned  to  the  defendant  by  tbe  plaintiff  or  by 
her  deceased  husband.  Where  a  note  is  made 
payable  to  a  person  by  name,  the  mere  addi- 
tion of  the  word  "administrator,"  "executor," 
or  tbe  like,  js  generally  considered  a  mere 
description  of  the  person,  not  tending  so 
much  to  show  the  capacity  In  which  he  takes 
the  note  as  serving  to  Identify  him  as  an  In- 
dividual (Burrell  v.  Kern,  84  Or.  601,  66  Pac. 
800),  although,  tai  connection  with  other  cir- 
cumstances. It  may  Indicate  an  Intention  to 
limit  tbe  maker's  liability  to  him  In  a  repre- 
sentative capacity. 

The  variance  between  the  evidence  tending 
to  show  that  the  loan  was  made  In  1896  and 
the  averment  of  the  complaint  that  it  was 
made  In  1808  is  not  material.  There  was  no 
controversy  on  tbe  trial  as  to  the  defendant's 
actually  borrowing  the  money  mentioned  and 
referred  to  in  the  pleadings.  That  fact  was 
admitted.  Tbe  only  question  was  whether 
the  money  belonged  to  the  plaintiff  or  to  ber 
husband,  and  It  was  immaterial  for  tiie  pur- 
poses of  the  trial  whether  the  loan  was  made 
in  1806  or  1896. 

This  disposes  of  the  assignments  of  error, 
and,  for  the  reasons  given,  the  judgment  of 
the  court  below  will  be  afllrmed. 


WHALE  T.  GATOH. 
(Supreme  CJonrt  of  Oregon.    Dec.  8,  1902.) 

ORAL   INDEFINITB   CONTRACT-COURSE    OP 
DBAUNO. 

1.  Where  a  contract  was  not  originally  in 
writing,  and  the  terms  of  the  oral  agreement 
were  Imperfect  and  Indefinite,  the  real  con- 
tract must  be  largely  inferred,  as  a  question  of 
fact,  from  the  sobaeqaeut  course  of  dealing. 

Appeal  from  circuit  court,  Marlon  county; 
R.  P.  Boise,  Judge. 

Action  by  G.  A.  Whale  against  Claud 
Gatch,  as  receiver  of  Gilbert  Broa  From  a 
decree  In  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

H.  J.  Bigger,  for  appellant  J.  N.  Brown 
and  Geo.  G.  Bingham,  for  respondent 

PER  CURIAM.  This  la  a  suit  against 
CHaud  Gatch.  as  receiver  of  the  insolvent 
banking  firm  of  Glll)ert  Bros.,  for  an  account- 
ing. AlKtnt  tijree  years  prior  to  theU-  failure, 
Gilbert  Bros,  entered  into  a  contract  or  agree- 
ment with  the  plaintiff,  who  is  a  dealer  In 


musical  Inatmmeits,  by  which  fhey  were  to 
purchase  and  furnish  him  with  pianos  and 
organs  for  Ms  trade.  By  the  terms  of  tbe 
agreement,  they  were  to  pay  for  tbe  instni- 
ments,  freight,  drayage,  and  expressage  thero- 
on,  and  deliver  them  to  the  plaintiff,  charging 
him  with  the  amount  of  these  several  items, 
and  an  additional  30  per  cent  on  pianos  and 
36  per  cent,  on  organs.  The  plaintiff  was  to 
sell  the  instruments  for  whatever  he  coald 
get,  his  profit  to  consist  of  whatever  sum  be 
might  be  able  to  realize  over  and  above  that 
charged  him  by  Gilbert  Bros.  In  most  casoa 
the  sales  were  made  on  time,  the  plaintiff 
taking  installment  notes  from  the  purchasera 
which  he  delivered  to  Gilbert  Bros.,  receiv- 
ing at  the  time,  either  in  cash,  or  by  credit 
on  his  account,  the  difference  between  tbe 
cost  of  the  instruments  as  charged  by  them 
and  the  face  of  the  notes.  Under  the  t^ms 
of  the  sale,  the  title  to  an  instrument  did  not 
pass  until  it  was  paid  for,  and.  in  case  of  a 
failure  to  make  tbe  payments  in  accordance 
with  the  provisions  of  the  installment  note, 
the  instrument  reverted  to  tbe  seller,  was 
again  put  in  stock  by  Whale,  and  offered  fcr 
resale.  The  only  question  on  this  api>eal  ia 
whether,  in  case  of  the  return  of  an  instru- 
ment on  account  of  the  failure  of  tbe  pur- 
chaser to  make  the  payments  thereon.  Whale 
should  be  charged  wltii  the  amount  paid  to 
him  by  Gilbert  Bros,  for  the  original  sale 
note,  as  his  profit  on  the  unconsummated  sale. 
The  question  is  purely  one  of  fact  Tbe  orig- 
inal contract  was  not  In  vrrlting,  and  tbe 
terms  of  the  oral  agreement  were  very  Imper- 
fect and  Indefinite  at  the  beginning,  so  that 
the  real  contract  must  be  largely  Inferred 
from  the  subsequent  course  of  dealings  l)e- 
tween  the  parties.  The  court  below  found 
and  decreed  that  Whale  should  be  charged 
In  the  settiement  of  his  accounts  with  the 
amount  paid  him  as  profit  on  instruments 
which  were  taken  back  because  of  the  In- 
ability of  the  purchasers  to  complete  tbe  sale, 
and  we  are  of  the  opinion,  without  detailing 
the  evidence,  that  the  decree  should  be  af- 
firmed, and  it  la  so  ordered. 


SALEM  FLOURING  MILLS  CO.  t.  LORD. 
Governor,  et  at. 

(Sapreme  Court  of  Oregon.    Dec.  8,  1S02.) 

WATER  RIGHTS— AMOUNT  OF  WATER  VSBD— 
APPLIANCES— INJUNCTION. 
LA  state  constructed  a  large  cistern  within 
the  stockade  of  its  penitentiary,  and.  by  m^aus 
of  an  undereround  conduit,  tapiwd  a  creek  run- 
ning throagn  the  stockade,  and  pumped  -water 
therefrom  throngh  two  10-inrh  pipes.  By  the 
terms  of  a  deed  from  plaintiffs  predecessor  in 
title,  the  state  was  entitled  to  divert  only  so 
much  water  "as  it  can  pump  throuKh  a  pipo 
not  exceeding  two  iucbes  in  diameter."  Held. 
that  whether  the  size  of  tbe  pipe,  or  the 
means  by  which  the  water  was  to  be  taken. 
constituted  the  measure  of  wat«'  ailotred  to 
the  state,  plaintiff's  only  efficient  remedy 
since  it  could  not  in  any  manner  ixisp«ct  tbe 
appliance,  or  determbie^^e  (jm^^pjtj^gwa.er 
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taken,  was  an  tnjnnetion  restraining  the  use 
of  appliances  capable  of  taking  more  than 
could  be  pumped  through  a  2-inch  pipe. 

On  motion  to  recall  mandate.    Motion  over- 
ruled. 
For  former  opinion,  see  69  Pac.  103S. 

PER  CURIAM.  This  to  a  motion  to  recall 
tbe  mandate  for  the  purpose  of  having  elim- 
inated from  the  decree  the  following  pro- 
vision: "Appellants,  and  each  and  all  of 
them,  and  the  agents,  employes,  and  attor- 
n^s  of  them,  and  each  of  them,  and  each 
and  all  of  the  successors  of  appellants,  and 
their,  and  each  of  their,  agents,  employes, 
and  attorneys,  in  taking  from  said  Mill  creek 
Buch  an  amount  of  water  as  they  can  pump 
through  a  pipe  not  exceeding  two  inches  In 
diameter,  are  hereby  enjoined  from  using 
any  appliances  for  such  purpose  which  will 
take  or  permit  the  taking  of  any  greater 
quantity  of  water  than  can  be  pumped 
through  a  pipe  not  exceeding  two  inches  In 
diameter."  The  argument  is  that,  under  the 
Savage  deed,  for  purposes  other  than  me- 
chanical, the  state  is  entitlod  to  take  such  a 
quantity  of  water  as  it  can  pump  through  a 
pipe  not  exceeding  2  Inches  In  diameter,  and 
that  the  size  of  the  pipe  is  specified  In  the 
deed  as  a  measure  of  the  quantity  of  water 
U>  be  tak^n.  and  not  the  means  by  which  it 
siia!!  be  taken,  so  that  It  is  immaterial  what 
the  capacity  of  the  appliances  is.  If  no  more 
M-ater  Is  actually  taken  than  the  quantity 
specified.  But  It  Is  not  necessary  for  us  to 
stop  to  consider  wiietho:  this  Is  a  correct 
Interpretation  of  the  deed.  The  record  shows 
that  In  188~  the  then  agents  of  the  state, 
regard!  JBE  of  plaintiff's  rights,  constructed 
within  the  pentitentiaiy  stockade  a  large, 
covered  cistern,  to  which  they  connected 
pumping  works  having  a  capacity  several 
times  In  excess  of  the  amount  of  water  that 
can  be  pumpcl  through  a  2-lnch  pipe.  By 
means  of  a  secret  and  underground  conduit, 
they  tapped  Mill  creek  where  it  passes 
through  the  stockade,  and  thereby  conveyed 
enough  water  to  the  cistern  so  that  there- 
after, notwithstanding  It  was  constantly  be- 
ing pumped  therefrom  through  two  10-inch 
suction  pipes,  it  was  still  maintained  at  the 
same  level  as  the  water  In  the  creek.  These 
pumps  and  works  are  the  property  of  the 
state,  are  within  Its  Indosure,  and  under  the 
sole  charge  of  Its  agents  and  servants.  They 
are  not  open  to  the  inspection  of  the  plain- 
tiff, or  of  any  one  else,  except  by  special  per- 
mission of  the  parties  In  charge  thereof.  It 
Is  clear,  therefore,  that  the  plaintiff  can  have 
no  possible  means  of  ascertaining  and  de- 
termining from  time  to  time  whether  Its 
rights  are  being  Invaded,  If  the  state  Is  per- 
mitted to  maintain  suction  pipes  and  other 
appliances  for  the  purpose  of  supplying  the 
pomiw  with  water  that  will  take  or  permit 
to  be  taken  large  quantities  of  water  in 
excess  of  that  to  which  the  state  Is  entitied. 
The  only  efilclent  remedy  for  the  plaintiff  la 
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an  injunction  restraining  the  use  of  any  ap- 
pliances for  the  purposes  stated  that  will 
take  or  permit  to  be  taken  more  water  than 
can  be  pumped  through  a  2-lnch  pipe.  The 
decree  is  not  intended  to  affect  the  right  to 
use  the  pumps  and  appliances  now  in  place 
in  any  other  respect 
The  motion  will  therefore  be  denied. 


DOWNING  V.  STATE. 
(Supreme  Court  of  Wyoming.    Dec.  9,  1902.) 

HOHIdDB— INSTRUCTIONS— UALICB—MtJRDBR 
IN  SBCOND  DEORBB-DEFINITION. 

1.  Where  a  defendant  indicted  for  murder  In 
the  first  degree  was  convicted  of  murder  in  the 
second  degree,  the  case  will  not  be  reversed  be- 
cause of  erroneous  iustrnctions  relating  to  mur- 
der in  the  first  degree. 

2.  In  a  prosecution  for  murder  the  court  de- 
fined malice  as  "ill  will,  hatred,  ill-natured  will- 
fulness, a  willfnl  iDtentiou  to  do  an  unlawful 
act,  a  willful  act  done  Intentionally  without  Just 
cause  or  excuse."  Several  other  instructions 
defined  malice  correctiy,  one  of  them  stating 
that  malice  signifies  a  "wrongful"  act  inten- 
tionally done  without  justification  or  excuse. 
Held  that,  though  the  definition  of  malice  as  a 
"willful"  act,  eta,  was  not  correct,  it  was  not 
reversible  error,  where  it  appeared  from  the 
other  Instructions  that  the  word  "willful"  was 
not  intended,  but  that  the  word  "wrongful" 
was  in  some  way  displaced  by  it. 

3.  In  a  prosecution  for  murder,  the  court, 
after  giving  the  statutory  definition  of  murder 
in  the  second  degree,  said:  "This  degree  of 
murder  is  like  murder  in  the  first  degree,  ex- 
cept that  to  constitute  murder  in  the  second  de- 
gree there  must  be  no  deliberation."  The 
charge  then  continued  as  follows:  "So  that  if 
you  find  defendant  killed  deceased  purposely  and 
maliciously,  but  without  premeditation,  and  fur- 
ther find  that  he  killed  deceased  without  such 
provocation  as  was  apparentiy  sufflcieut  to  cre- 
ate irresistible  passion,  and  such  killing  was 
not  in  lawful  self-defense,  you  will  find  me  de- 
fendant guilty  of  murder  in  the  second  degree. 
If  defendant  intentionally  killed  deceased  with 
a  deadly  weapon,  without  such  provocation  as 
was  apparently  snfflcient  to  excite  an  irresistible 
passion,  and  such  killing  was  not  in  lawful  self- 
defense,  then  such  killing,  if  malicious,  is  mur- 
der; and,  If  sucli  killing  was  deliberate  and 
premeditated,  it  was  murder  In  the  first  de- 
gree."   Held  not  erroneous. 

Error  to  disti-lct  court,  Carbon  county; 
Richard  H.  Scott,  Judge. 

George  W.  Downing  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

N.  a  Cortheil,  for  plaintiff  in  error.  J.  A. 
Van  Orsdel,  Atty.  Gen.,  for  defendant  in  er- 
ror. 

KNIGHT,  J.  This  case  was  before  this 
court  at  the  last  term  thereof  (GO  Pac.  264) 
upon  a  motion  to  dismiss  this  appeal  for  the 
reason  that  the  bill  of  exceptions  does  not 
contahi  the  testUnony  adduced  on  the  trial 
In  said  case,  or  any  part  thereof,  and  is  there- 
fore Insufitcient  upon  which  to  predicate  error 
In  this  court;  and  hi  the  ruling  upon  said 
motion  and  the  reasons  given  for  denying 
the  same  much  is  said  that  is  not  necessary 

t  L  8m  Homicide,  vol.  U,  Cent  Dig.  H  nt*  710. 
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to  now  repeat,  and  that  makes  reference  to 
tbat  opinion  necessary  to  obtain  the  conditions 
and  restrictions  undw  which  this  case  la  now 
considered  In  apparent  violation  of  the  mles 
of  this  court,  as  claimed  by  defendant  In  er- 
ror at  that  time.  A  statement  of  the  facts, 
gathered  from  those  made  by  counsel  and  the 
charge  of  comt,  which  In  this  Instance  must 
be  presumed  to  have  been  based  upon  evi- 
dence presented,  and  upon  exceptions  upon 
which  errors  were  based,  would  be,  in  sub- 
stance, as  follows:  Within  80  days  prior  to 
the  80th  day  of  August,  1886,  Jens  Hanson, 
as  sherlft  of  Carbon  county,  Wyo.,  had  law- 
fully levied,  by  virtue  of  an  execution,  upon 
the  personal  goods,  chattels,  and  property  of 
one  Charles  K.  Perkins,  a  Judgment  debtor; 
and  that  after  such  levy  said  judgment  debt- 
or entered  Into  an  agreement  with  said  sher- 
iff to  safely  keep  said  goods  and  chattels 
subject  to  the  levy  of  said  execution,  as  the 
agent  of  the  said  sherltT,  for  the  period  of 
80  days  following;  and  that  before  the  30 
days  bad  expired  the  said  Jens  Hanson,  sher- 
iff, was  proceeding  with  the  sale  of  said  prop- 
erty under  said  levy,  and  that  the  plaintiff 
In  error,  knowing  of  the  levy  as  aforesaid, 
in  the  nighttime  of  August  28  and  SO,  1808, 
was  assisting  in  removing  the  goods,  chattels, 
and  property  so  levied  upon  without  the  con- 
sent of  said  sheriff,  and  out  of  the  posses- 
sion of  said  sheriff;  that  while  so  engaged 
the  plaintiff  in  error  was  discovered  by  said 
sheriff  and  the  deceased,  Charles  Scott,  who 
was  at  the  time  a  deputy  sheriff;  and  ttatt 
In  the  attempt  to  arrest  the  plaintiff  in  error 
by  the  sheriff  and  the  deceased,  as  bis  deputy, 
plaintiff  in  error  shot  and  killed  the  said 
deputy  sheriff,  Charles  Scott  As  the  court 
Instructed  the  jury  as  to  flight,  it  is  reasonable 
to  presume  that  evidence  of  that  fact  would 
account  for  the  arraignment  of  the  plaintiff 
in  error  more  than  six  years  later,  upon  Oc- 
tober 16,  1809,  upon  the  Information  herebi, 
charging  him  with  murder  hi  the  first  degree^ 
filed  in  said  court  October  18,  1803, .  upon 
which  he  was  tried,  and  convicted  of  murder 
In  the  second  degree,  and  seutenced  to  the 
penitentiary  for  the  term  of  25  years. 

The  claim  made  in  plaintiff  In  error's  brief, 
which.  In  view  of  the  authorities  dted,  we 
believe  entitled  him  to  a  review  of  the  Instruc- 
tions given  in  the  court  below  by  said  coart. 
Is  as  follows:  "The  Instructions  of  the  court 
deal  at  unusual  length  with  the  definition  and 
scope  of  the  several  divisions  of  criminal 
homicide,  and  abound  In  explanations  of  the 
meaning  of  the  terms  'premeditation,'  'malice,' 
'passion,'  'willful,'  'jtrovocatlon,'  'adequate 
cause,'  etc.  It  becomes  of  the  utmost  Un- 
IMrtance,  therefore,  that  these  Instructions 
should  be  clear,  consistent,  correct  interpreta- 
tions of  the  law.  We  submit  that  they  do 
not  possess  these  characteristics."  This  court. 
In  Ross  V.  State,  8  Wyo.  361,  67  Pac  924, 
discussed  at  length  a  claim  made  that  er- 
roneous instructions  as  to  murder  in  the  first 
degree  would  not  entitle  a  defendant  to  a 


new  trial  when  fonnd  guilty  of  murder  Id 
the  second  degree^  and  made  use  of  the  fol- 
lowing language:  "In  a  case  like  the  pres- 
ent, where  the  jury  did  not  follow  the  mis- 
direction, but  disregarded  it,  and  returned  * 
verdict  for  the  lower  degree,  we  Oilnk  tliat 
it  affirmatively  ap];)ears  that  the  defendant 
was  not  prejudiced.  There  can  be  no  possi- 
ble propriety  In  remanding  a  case  for  correct 
Instructions  upon  a  crime  of  which  tide  de- 
fendant has  been  acquitted,  unless  the  verdict 
which  was  returned  was  In  some  way  affect- 
ed by  the  misdirection;  and  there  is  no  sug- 
gestion that  it  was  in  this  case."  This  plain- 
tiff in  error  having  been  found  guilty  of  mur- 
der in  the  second  degree,  only  so  much  of 
the  Instmctions  of  the  court  as  could  not  have 
been  based  upon  evidence  that  descrll)ed  that 
offense,  and  might  have  Influenced  the  Jury 
In  arriving  at  theh-  verdict,  will  be  consid- 
ered upon  the  claim  made  that  they  wertr 
erroneous. 

Counsel  for  plahitlff  In  error.  In  the  argu- 
ment based  upon  his  brief,  points  out  IS  er- 
rors In  the  instrqctions.  Of  these  Xoa.  1,  2. 
and  3  relate  to  Instruction  So.  2,  and  the 
first  claimed  error  to  this  Instruction  Is  In 
reference  to  premeditated  malice,  an  element 
necessary  to  the  crhne  of  murder  In  the  first 
degree,  of  which  the  defendant  was  not  found 
guilty,  and  which  we  pass  for  reasons  herein- 
before stated.  The  second  claimed  error  to 
this  Instruction  is  to  the  following  langxiage. 
therein  contained:  "Malice  means  111  -will, 
hatred,  ill-natured  willfulness,  a  wUIfoI  In- 
tention to  do  an  unlawful  act,  a  willfal  act 
done  Intentionally  without  just  cause  or  ex- 
cuse. It  also  denotes  a  state  of  mind  from 
which  acts  are  done  regardless  of  the  rig'hts 
of  others."  The  claim  is  made  that  in  using 
the  above  language  the  court  said  "malice 
means  a  willful  act  done  Intentionally  -with- 
out Just  cause  or  excuse."  There  Is  sufficient 
merit  in  the  daim,  as  made,  to  cause  us  to 
admit  that  sndi  a  definition  of  malice  vrould 
be  bad  In  law  If  standing  nlone,  and  ml^t 
have  affected  the  verdict  as  rendered;  but 
an  Inspection  of  the  other  definitions  of  malice 
given  by  the  court  leads  ns  to  the  conclu- 
sion that  the  word  •^vfllfuT  was  not  Intended, 
but  that. "wrongful"  was  In  some  nnacconnt- 
able  way  displaced  by  it 

Instruction  No.  6  ^ven  by  the  court  Is  hi 
the  following  language:  "The  court  Inatmcts 
the  Jury  that  malice,  within  the  meaning  of 
the  law,  Indudes  not  only  anger,  hatred,  and 
revenge,  but  every  other  unlawful  and  un- 
justifiable motive;  that  the  term  'malice*  bas 
In  law  a  twofold  signification.  There  is  -what 
Is  known  as  'malice  in  Cacf  and  'malice  in 
law,'  or  Implied  malice,'  In  the  legal  sense. 
Malice  signifies  a  wrongful  act  tntentlonallx 
done  without  justification  or  legal  excuse- 
Express  malice  is  that  deliberate  intentkm  un- 
lawfully of  taking  away  the  life  of  a  fellow 
creature  which  is  manifested  by  ectemaJ  cir- 
cumstances capable  of  proof.  Malice  may  be 
fcmid  when  no  considerable  provocation  ap- 
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peara,  and  when  all  the  drcnmstances  of  the 
assault  show  an  abandoned  and  malignant 
heart."  And  again.  In  instruction  numbered 
7,  the  court  says:  "Malice  is  not  confined  to 
m  will  toward  an  individual,  but  it  is  intend- 
ed to  denote  an  action  flowing  from  any 
wicked  and  corrupt  motive.  A  thing  done 
with  a  wlclced  mind,  and  attended  with  such 
circumstances  as  plainly  bidlcate  a  heart  re- 
gardless of  social  duty,  and  fully  bent  on 
mischief,  indicates  malice  within  the  mean- 
ing of  the  law;  hence  malice  may  be  found 
from  any  deliberate  and  cool  act  against  an- 
other, however  sudden,  which  shows  an  aban- 
doned and  malignant  heart"  After  having 
given  these  definitions  of  malice,  the  court, 
at  the  request  of  the  plaintiff  in  error,  said 
to  the  Jury,  among  other  things:  "Murder  In 
the  second  degree  is  where  the  act  is  commit- 
ted deliberately  and  in  cold  blood,  and  not 
suddenly  and  in  the  heat  of  passion,  or  upon 
provocation.  In  the  case  of  murder  In  the 
second  degree,  while  it  is  not  necessary  that 
the  act  should  have  been  previously  planned 
or  deliberated  upon,  still  It  must  be  a  cold- 
blooded and  malicious  act.  If  the  circum- 
stances do  not  show  it  to  be  such,  or  If  there 
exista  in  the  minds  of  the  jury  any  reason- 
able doubt  that  such  was  the  character  of  the 
killing,  there  cannot  be  any  verdict  of  mur- 
der in  any  degree." 

-The  third  claimed  error  Is  also  directed  to 
the  same  instruction,  and  makes  the  court 
say,  "Malice  denotes  a  state  of  mind  from 
wblcb  acts  are  done  regardless  of  the  rights 
of  others;"  and  the  claim  is  made  that  said 
language  has  a  tendency  to  mislead  the  Jury 
by  minimizing  the  elements  of  the  higher 
degrees  of  crime,  thereby  raising  excusable 
homicides  and  those  of  a  lower  degree  to 
those  of  higher  degree,  through  failing  to 
oorrectiy  define  malice  and  premeditation. 
Claimed  errors  numbered  4,  6,  and  6  are  di- 
rected to  instruction  numbered  3,  and  we  fail 
to  find  merit  in  either  of  said  claims.  Instruc- 
tion numbered  3,  after  giving  the  statutory 
definition  of  murder  In  the  Becond  degree, 
continues:  "This  degree  of  murder  is  like 
ranrder  in  the  first  degree,  except  that  to 
constitute  murder  in  the  second  degree  there 
most  be  no  deliberation.  If  there  be  delib- 
eration. It  would  be  murder  In  the  first  de- 
gree. If,  therefore,  yon  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant,  George  Downing,  killed  the  de- 
ceased, Charles  Scott,  purposely  and  mali- 
ciously, but  without  premeditation,  and  yon 
further  find  that  he  killed  the  deceased  with- 
out snch  provocation  as  was  apparently  suffi- 
cient to  create  In  him  an  Irresistible  passion, 
and  such  killing  was  not  in  lawful  self-de- 
fense, you  wUl  find  the  defendant  guilty  of 
murder  in  the  second  degree.  If  the  defend- 
ant Intentionally  killed  the  deceased  with  a 
deadly  weapon  without  such  provocation  as 
was  apparentiy  snfllclent  to  excite  in  him  an 
IrrealsUble  passion,  and  snch  killing  was  not 
In  lawful  sdf-defense,  then  such  killing,  tf 


malicious.  Is  murder;  and.  If  such  killing  was 
delil)erate  and  premeditated,  it  was  murder 
In  the  first  degree."  The  objections  to  this 
Instruction  are  answered  by  the  language 
used  by  this  court  in  Ross  v.  State,  supra: 
"It  is  impossible  to  state  in  each  inEtrnction 
all  the  law  applicable  to  the  case.  •  •  • 
It  is  not  only  lmi>ossibIe  to  rehearse  in  each 
Instruction  every  principle  of  law  Involved, 
but  It  would  only  create  confusion  and  obscu- 
rity to  attempt  it" 

The  other  errors  assigned  cannot  be  consid- 
ered because  of  the  condition  of  the  record,  as 
explained,  and  authorities  cited  in  the  ruling 
npon  the  motion  to  dismiss,  supra.  The  re- 
cital in  the  bill  of  exceptions  of  the  fact  that 
the  instructions  given  were  applicable  to  the 
evidence  makes  no  important  addition  to  the 
record.  Drinkout  v.  Machine  Works,  90  Ind. 
424.  We  are  unable  to  detect  any  reversible 
error  by  an  inspection  of  the  record  before 
us,  and  the  Judgment  of  the  district  court  is 
afilrmed. 

FOTTXat,  0.  X,  and  CORN,  J.,  concur. 


TAYLOR  T.  BOARD  OF  COM'RS  OF  BIG 

HORN  COUNTY. 
(Supreme  Court  of  Wyoming.     Dec.  9,  1002.) 

COONTimS  —  OROANIZATION  -  COMMISSIONERS 
AND  CLKRK— COMPENSATION— EXPENSES. 

1.  Commissioners  and.  their  clerk,  appointed, 
under  Rev.  St.  1899,  dlv.  1,  tit.  10,  c.  3,  to 
organize  a  county,  and  perform  all  the  duties 
preparatory  to,  respecting,  or  incident  to  the 
election  of  the  first  county  officers,  though  pub- 
lic ofiicers,  and  required  to  take  the  oaths,  re- 
spectively, of  county  commissioners  and  coun- 
ty clerk,  do  not  hold  such  connty  ofDces,  and 
are  not  entitled  to  the  compensation  provided 
by  law  for  such  officers,  or  to  any  compensa- 
tion, none  having  been  provided  by  statute. 

2.  Commissiouers  and  their  clerk,  appointed, 
under  Rev.  St.  1809,  div.  1,  tit.  10,  c.  3.  to 
organize  a  county,  and  perform  all  the  duties 
preparatory  to,  respecting,  or  incident  to  the 
election  of  the  first  county  officers,  are  author- 
ized to  purchase  at  the  expense  of  the  county 
the  election  supplies  and  equipment  required 
by  law  for  conducting  a  valid  election;  and  the 
expenses  necessarily  incurred  by  them  for  that 

f)urpose,  and  in  discharge  of  the  other  daties 
mposed  on  them  by  law,  are  a  valid  claim 
against  the  county  when  organized. 

Reserved  questions  from  district  court,  Big 
Horn  county;  Joseph  L.  Stotts,  Judge. 

Action  by  William  B.  Taylor  against  the 
board  of  county  commissioners  of  the  county 
of  Big  Horn.  On  questions  reserved  from 
the  district  court 

Gustavo  K  A  Moeller  and  Parmeiee  & 
Hill,  for  plaintur.  Winfield  S.  Ooiiins,  M. 
B.  Camplhi,  and  W.  K  Clapbam,  for  defend- 
ant ■ 

POTTER,  C.  J.  The  plaintiff  brought  this 
suit  to  recover  from  the  county  of  Big  Horn 
the  sum  of  $6(M.62,  the  same  being  claimed 
to  be  due  blm  for  services  rendN«d  by  him 
as  clerk  of  the  commissioners  appointed  by 
the  governor  to  organl29  said  conntjA^bs 
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■nm  of  $503.33  is  claimed  on  account  of  serv- 
ices,  and  tbe  sum  of  $11.28  for  money  paid 
out  In  the  purchase  of  certain  election  sup- 
plies, and  supplies  required  In  the  perform- 
ance of  his  duties.  The  charge  made  for 
services  is  based  upon  the  salary  provided 
by  law  for  county  clerks  of  a  county  of  the 
class  within  which  Big  Horn  county  belong- 
ed. It  is  alleged  in  the  petition  that  on  the 
6tb  day  of  July,  1886,  the  plabitUt  was  duly 
appointed  as  clerli  aforesaid,  and  that  he 
served  In  that  capacity  for  a  period  of  5 
months  and  28  days,  until  and  Including  the 
4tli  day  of  January,  1897.  The  answer  con- 
tains a  general  denial,  and,  as  a  separate  de- 
fense, an  averment  that  there  is  no  law  giv- 
ing the  board  of  county  commissioners  of 
the  county  the  power  to  allow  or  pay  the 
demand.  A  stipulation  as  to  the  facts,  and 
submitting  the  cause,  was  entered  into,  as 
follows:  "(1)  That  prior  to  July  6,  1896,  the 
governor  of  the  state  of  Wyoming  appointed 
A.  Ij.  Coleman,  S.  A.  Lampman,  and  Lou 
Blaltesley  commissioners  to  organize  the 
county  of  Big  Horn,  in  the  state  of  Wyoming, 
under  the  provisions  of  chaptw  69  of  the 
Session  Laws  of  the  said  state  of  1885,  and 
said  three  named  commissioners  quallfled  as 
such,  and  on  July  7th  appointed  plaintiff  as 
thehr  clerk,  as  provided  by  section  1007,  Rev. 
St.  Wyo.,  who  duly  qnalifled  as  such,  and 
served  In  that  capacity  from  said  7th  day  of 
July,  189G,  to  January  4,  1897,  and,  in  doing 
so,  performed  all  the^uties  required  by  law. 
The  plaintiff,  during  the  time  named,  name- 
ly, between  July  7, 1896,  and  January  4,  1897, 
paid  express  on  election  supplies  shipped  to 
Billings,  $2;  postage  at  various  times  as  fol- 
lows: 25  cents,  97  cents,  50  cents,  70  cents. 
30  cents,  |1;  total,  $3.72;  6  locks  and  1  doz. 
butts  for  ballot  boxes,  $2.10;  paper,  envel- 
opes, and  postage,  $1.18;  paid  mall  carrier 
for  delivery  of  election  supplies,  75  cents; 
election  supplies  purchased  of  Johnson  coun- 
ty, $1.10;  express  on  election  supplies,  45 
cents;  total,  $11.30,— all  of  which  were  in- 
curred in  and  about  the  business  of  his  said 
office.  (2)  That  on  January  3,  1897,  after  the 
organization  of  Big  Horn  county  was  com- 
pleted, the  plaintiff  filed  a  bill  to  the  board  of 
county  commissioners  of  Big  Horn  county 
for  compensation  for  the  services  and  ex- 
penditures as  above  stated,  aggregating  the 
sum  of  $601.62;  that  the  said  board  disal- 
lowed said  claim,  and  the  plaintiff  has  never 
received  any  compensation  whatever  for  his 
claims.  It  Is  stipulated  that  the  case  is  sub- 
mitted on  the  above  and  foregoing  facts,  and 
the  pleadings  in  the  case.  It  is  understood, 
however,  that  In  case  further  testimony  be 
required,  in  furtherance  of  Justice,  op  any 
ruling  of  the  court  on  trial,  the  above  stipu- 
lation shall  not  prevent  the  introduction  of 
such  testimony  as  may  be  proper." 

Thereupon  the  district  court  reserved  the 
following  questions  for  the  decision  of  this 
court:  (1)  Is  a  clerk  appointed  under  the 
provisions  of  section  1007  of  the  Revised 


Statutes  of  1880,  who  duly  qnallfles  and 
serves  as  provided  by  the  terms  of  chapter 
8,  at  10,  dlv.  1,  Rev.  St  1899,  entitled  to 
any  compensation  from  the  county  for  bis 
services?  (2)  If  so,  is  he  entitled  to  receive 
the  salary  provided  by  law  for  county  clerks? 

(3)  If  entitled  to  any  compensation,  what  is 
the  rule  governing  the  measure  of  the  same? 

(4)  Is  such  officer  entitled  to  recover  for  STip- 
plles  furnished  and  expenses  Incurred  In  and 
about  the  discharge  of  the  duties  of  bis  of- 
fice? (5)  When  an  officer  presents  a  bill  to 
the  county  for  salary,  per  diem,  and  mileage, 
and  the  board  of  county  commissioners  dis- 
allows the  claim  for  salary,  but  allows  tbe 
amount  claimed  for  per  diem  and  mileage. 
which  the  officer  received  and  accepts,  is 
such  officer  thereby  precluded  and  estopped 
from  bringing  suit  for  his  salary? 

The  fifth  question  is  not  applicable  to  tbe 
case  brought  by  plaintiff,  Taylor,  and  Is  evi- 
dently included  as  bearing  upon  another  case 
brought  by  S.  A.  Lampman  to  recover  salary 
a3  one  of  the  commissioners  appointed  and 
serving;  in  organizing  the  said  county;  his 
claim  being  for  salary  based  upon  the  amount 
of  salary  provided  by  law  for  county  com- 
missioners of  duly  organized  counties.  It 
appears  that  the  Lampman  case  is  held 
awaiting  a  decision  in  tbe  Taylor  case,  and 
the  papers  have  been  sent  to  this  conrt,  but 
no  separate  reservation  of  questions  fvas 
made  in  the  case.  Counsel,  however,  have 
treated  the  matter  as  though  both  cases  are 
here  upon  the  questions  reserved  in  the  Tay- 
lor case;  and,  as  the  question  as  to  tbe  right 
to  salary  Is  similar  In  both  cases,  we  per- 
ceive no  great  impropriety  in  discussing  it 
as  applicable  to  both,  especially  since  the  or- 
der entered  in  the  Lampman  case  in  the  trial 
court  recites  that  "certain  questions  involved 
herein  shall  be  reserved  to  the  supreme  court, 
and  Judgment  rendered  In  accordance  with 
the  answers  received  from  said  supreme 
court  to  said  questions,  which  said  questions 
shall  be  reserved  and  certified  In  said  case  of 
Taylor  v.  The  Board  of  County  Conunlsaion- 
ers." 

It  Is  well  settled  that  the  rdatlon  between 
an  officer  and  the  public  is  not  a  creature  of 
contract.  So  his  right  to  compensation  tor 
services  performed  Is  not  the  creature  of 
contract.  If  It  exists  at  all.  It  Is  the  creation 
of  law.  Unless,  therefore,  compensatiou  is 
by  law  attached  to  the  office,  none  can  be 
recovered.  The  services  are  in  such  case 
deemed  to  be  gratuitous,  and  the  officer  can- 
not recover  anything  on  the  ground  of  an 
implied  contract  to  pay  what  the  services 
are  reasonably  worth.  Mechem,  Pub.  Off. 
855,  856;  Throop,  Pub.  Off.  446,  447;  Crofut 
V.  Brandt,  68  N.  Y.  IOC,  17  Am.  Rep.  213; 
Haswell  V.  Mayor,  etc.,  81  N.  T.  235;  Ix>cke 
V,  City  of  Central,  4  Colo.  66.  34  Ana.  Rep. 
66;  People  v.  Albany  Co.  Sup'rs.  28  Hovr. 
Prac.  22;  Boyden  t.  Town  of  BrookUne,  8 
Vt  284;  State  v.  Meserve  (Neb.)  78  N.  W. 
721;  State  v.  Brewer,  59  Ala.  ISa 
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Oommlnlonen  appointed  by  the  gOTernor 
to  organize  a  new  county,  and  their  clerk,  are 
public  officers.  The  commissioners  are  ap- 
pointed by  the  governor  by  virtue  of  a  stat- 
ute. The  clerk  is  appointed  by  the  commis- 
sioners by  virtue  of  the  same  statute.  They 
are  required  to  qualify  by  taking  an  oath, 
and  their  positions  are  designated  as  offices 
by  the  statute.  The  duties  enjoined  are  pub- 
lic duties.  Mechem,  Pub.  Otr.  1-9.  The  stat- 
ute providing  for  their  .appointment  and  pre- 
scribing their  duties  falls  to  make  provision 
for  their  compensation;  and  there  is  no  other 
statutory  auttrorlty  for  compensating  them  for 
their  services,  unless  they  are  held  to  be,  re- 
spectively, county  commissioners  and  county 
clerk.  The  contention  on  behalf  of  the  plain- 
tiff in  each  case  is  that  they  were  county 
officials,  and,  as  such,  entitled  to  the  salary 
and  comi>ensatlon  fixed  by  statute  for  those 
offices.  But  we  think  they  were  not,  respec- 
tively, a  county  commissioner  and  county 
clerk.  The  offices  they  held  are  not  so  re- 
ferred to  or  designated  in  the  statute.  Ne- 
ther does  the  statute  clothe  commissioners  to 
organize  a  county  with  many  of  the  powers 
of  county  commissioners,  such  as  to  orect  and 
keep  in  repair  county  buildings;  to  allow  ac- 
counts chargeable  against  the  county,  and 
issue  county  orders  therefor;  to  levy  taxes, 
lay  out  roads,  etc.  They  are.  Indeed,  desig- 
nated as  commissioners  to  organize  the  coun- 
ty. There  was  no  county  organization  until 
their  duties  had  all  l>een  mmiled.  Their  du- 
ties are  confined  to  meeting  and  appointing 
a  clerk,  and  designating  a  place  "for  the 
transaction  of  their  official  duties,"  and  to 
"perform  all  and  singular  the  duties  prepara- 
tory to,  respecting  or  incident  to"  the  hold- 
ing of  an  election  in  the  county  at  the  next 
general  election,  held  in  the  state,  which  are 
imposed  by  law  upon  county  commissioners, 
and  to  canvass  the  returns  of  such  election, 
at  which  election  the  county  and  precinct 
officers  provided  by  law  are  required  to  be 
chosen,  and  the  electors  of  the  county  cast 
their  ballots  for  congressman,  and  members 
of  the  state  senate  and  house  of  representa- 
tives. Upon  the  clerk  appointed  by  such  com- 
missioners is  Imposed  the  duty  of  performing 
the  duties  In  respect  to  such  election  that 
usually  fan  upon  county  clerks.  The  unor- 
ganized county,  for  the  purpose  of  such  elec- 
tion, is  declared  to  be  segregated  from  the 
original  county  or  counties  from  which  the 
same  is  taken;  and  it  Is  to  become  an  or- 
ganized county  on  the  first  Monday  of  Jan- 
uary following  the  election,  or  as  soon  there- 
after as  a  majority  of  the  county  commis- 
sioners elect  shall  have  qualified.  Rev.  St. 
a  1002-1012.  It  la  true  that  they  are  re- 
quired, by  the  terms  of  the  statute,  not  only 
to  take  an  oath  to  faithfully  and  impartially 
discharge  the  duties  of  their  office  as  pre- 
scribed by  law,  but  also  to  take  the  oath 
required  by  law  to  be  taken  by  county  com- 
missioners and  county  derke,  respectively. 
But  the  oath  to  be  taken  by  a  county  com- 


missioner and  a  county  clerk  Is  that  required 
by  the  constitution  of  all  officers,  which  does 
not  differ  materially  from  the  oath  specially 
required  of  the  officers  In  question,  nor  ma- 
terially add  to  it,  except  that  it  declares,  in 
effect  that  the  affiant  has  not  knowingly  vio- 
lated the  election  laws  of  the  state.  We  are 
unable  to  discover  in  the  provision  for  tak- 
ing the  oath  required  of  county  commission- 
ers and  county  clerk,  respectively,  anything 
that  constitutes  them  aach  officers.  Indeed, 
the  requirement  as  to  county  commissioners 
Is  that  they  shall  take  the  same  oath  as  Is 
required  by  law  of  other  county  officers;  and 
it  would  hardly  be  contended  that  such  re- 
quirement entitled  them  to  claim  they  were 
occupying  any  office  other  than  the  one  to 
which  they  had  been  elected  or  appointed. 
These  officers  were  appointed  prior  to  July 
6,  1806,  and  took  the  oath  of  office  on  that 
date.  The  election  occurred  In  November  fol- 
lowing. It  might  occur  that  such  officers 
would  be  appointed  a  year  or  more  anterior 
to  an  election,  in  which  case  they  would  have 
little  to  do  until  the  time  for  the  election 
approached;  but,  if  the  contention  here  made 
Is  sound,  they  would  be  entitled  to  full  salary 
during  the  Interim.  The  failure  to  provide  a 
compensation  for  their  services  is  doubtless 
the  result  of  an  oversight  on  the  part  of  the 
legislature,  but  we  cannot  usurp  its  preroga- 
tives, and  fix  a  salary  for  public  officials 
where  it  has  neglected  to  do  so.  It  is  pos- 
sible that  it  was  not  deemed  advisable  or 
necessary  to  compensate  these  officers.  It  is 
not  the  only  instance  of  the  required  perform- 
ance of  public  duty  without  pay.  The  case 
of  school  trustees  is  a  notable  illustration. 
They  occupy  an  important  position  of  trust 
and  responsibility,  but  their  services  are  ren- 
dered gratuitously. 

As  there  is  no  statute  providing  for  com- 
pensation for  the  services  of  those  officers, 
they  are  not  entitled  to  any.  But  in  respect 
to  expenditures  for  supplies  required  in  the 
discharge  of  their  duties  the  rule  is  different. 
The  provision  for  holding  an  election  neces- 
sarily implies  the  purchase  of  election  sup- 
plies, and  the  equipment  required  by  law 
for  conducting  a  valid  election.  They  are 
a  public  charge.  Though  unorganized,  the 
county  had  an  existence  as  an  unorganized 
Goun^,  and  for  election  purposes  was  segre- 
gated from  the  parent  counties.  It  became 
the  duty  of  the  officers  to  obtain  the  requisite 
books  and  other  paraphernalia  to  carry  on  the 
election,  and,  by  implication,  they  were  au- 
thorized to  procure  them  on  the  credit  of  the 
county,  at  a  reasonable  expense.  Such  things 
as  books  for  the  clerk's  record,  stationery, 
and  postage  stamps  for  correspondence,  were 
clearly  necessary,  and  their  procurement  was 
within  the  authority  of  the  commissioners  and 
derk;  and  their  reasonable  expenses  inciirred 
in  all  these  and  like  matters  should  be  re- 
funded to  them  by  the  county.  The  same 
rule  may  be  held  to  apply,  and  we  think  it 
should,  to  the  allowance  of  actual  and  proper 
Digitized  by  LjOOQ  IC 
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expenses  of  tbe  oommlsslonen  snd  clerk  la 

going  to  and  from  their  meetlngg  and  attend- 
ing the  same.  Tbe  courts  ought,  no  doubt,  to 
take  Judicial  knowledge  of  the  fact  that,  at 
the  time  Big  Horn  county  was  organized.  It 
was  without  railroad  communication,  and 
there  were  no  Urge  towns  within  its  bor- 
ders. It  may  be  that  these  officers  came 
from  different  places,  and  were  obliged  to 
journey  a  long  distance,  at  some  expense,  for 
the  purpose  of  meeting  and  discharging  their 
duties.  The  clerk,  possibly,  was  obliged  to 
travel  to  different  sections  of  the  county  to 
distribute  election  supplies,  and  this  could 
hardly  have  been  accomplished  without  s<Hne 
expense.  We  are  not  prepared  to  say  that, 
in  arriving  at  and  equalizing  such  expenses, 
the  county  board,  or  the  court,  if  called  upon 
to  adjust  the  matter,  would  not  be  Justlfled 
in  doing  so  upon  the  basis  of  a  reasonable 
mileage  and  per  diem  allowance.  In  the  case 
of  Commissioner  Lampman,  the  board  al- 
lowed and  paid  him  a  certain  sum  on  that 
basis,  and  we  are  of  the  opinion  that  they 
were  authorized  to  do  so.  The  allowances 
were  made,  as  we  understand,  at  the  rate  at 
which  mileage  and  per  diem  is  allowed  by 
statute  to  county  commissioners.  His  suit 
now  brought  is  for  the  proportionate  amount 
of  the  annual  salary  fixed  by  law  for  tbe  of- 
fice of  county  commissioner.  He  Is  not  en- 
titled to  that,  and  should  not  be  permitted 
to  recover  It.  It  must  be  understood  that  we 
do  not  admit  any  right  in  the  officers  to  a 
per  diem  allowance  as  compensation  for  serv- 
ices. Our  view  Is  that,  in  a  county  situated 
as  Big  Horn  county  was,  it  is  possible  that 
tbe  most  equitable  and  Just  method  of  reim- 
bursement for  outlay  In  tbe  way  of  expenses 
while  prosecuting  public  business  would  be 
a  stated  allowance  for  expenses  for  each  day 
employed,  and  a  reasonable  rate  of  mileage. 

As  Indicated  by  what  has  been  said,  the 
question  ninubered  1  must  be  answered  in 
the  negative;  and  questions  2  and  3  require 
no  answer,  being  disposed  of  by  tbe  negative 
answer  to  tbe  first  question.  The  foiurtb 
question,  relating  to  expenses  incurred,  is  an- 
swered in  the  affirmative.  The  fifth  question 
need  not  be  considered,  and  we  do  not  decide 
the  inquiry  it  presents,  for  the  reason  that, 
under  our  decision.  It  is  not  applicable  to  any 
fact  in  the  case. 

CORN  and  KNIGHT,  JJ.,  concur. 
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(Supreme  Court  of  Wyoming.    Dec.  9,  19W.) 

CONDITIONAL  SALE— WANT  OF  RECORD  NO- 
TICE—PURCHASE BT  CORPORATION— NOTICB 
TO  CORPORATORS— EFFECT— WANT  OF  COR- 
PORATE OFFICIALS-CAPACITY  TO  POSSESS 
PROPERTT. 

1.  Rer.   St.   {  2837,  provides  that  no  condi- 
tional sale  shall  be  valid  against  the  innocent 


parchaser  of  a  vendee,  unless  It  be  in  writiiig. 

signed  by  the  vendee,  and  recorded.  The  pur- 
chaser in  an  unrecorded  conditional  sale  resold 
the  property  to  persons  who  had  noticsL  and 
who  nc^tiated  a  loan  ^m  a  bank  in  order  to 
pay  tor  the  property.  These  two  persons,  irith 
a  third,  afterwards  Incorporated,  each  taking 
one  share  of  stock,  and  the  tliird  person  act- 
ing as  general  manager.  In  replevin  by  the 
original  vendor  against  the  company  it  w^aa 
stipulated  that  the  company  hnd  purchased  the 
property  in  controversy  some  12  days  after  its 

SnrchRse  by  the  corporators,  and  had  paid  the 
rst  two  corporators  a  certain  mm  m  cash, 
and  aasumed  the  payment  of  their  indebtedneaa 
to  the  bank,  executing  a  note  therefor  sipDed 
in  the  company's  name;  and  that  possession  of 
the  property  bad  been  delivered  to  the  com- 
pany. The  company's  manager  had  no  notice 
of  the  conditional  sale,  and  there  was  nothing 
to  show  that  the  pnrchase  by  the  corporators 
was  intended  as  a  proposition  to  the  corpora- 
tion to  be  accepted  when  it  came  into  ociatenee. 
Held,  that  the  case  did  not  fall  within  the  mle 
that  a  contract  made  in  l>ehalf  of  a  projected 
corporation  by  its  promoters,  to  be  acted  npon 
when  the  incorporation  takes  place,  mnst  be  ac- 
cepted with  its  hardens,  wliich  in  this  case 
would  charge  the  company  with  notiee  of  the 
conditional  sale. 

2.  In  replevin  by  the  vendor  In  a  conditional 
■ale  against  a  corporation  and  its  corporators. 
it  was  admitted  that  the  company  was  duly  or- 
ganized and  incorporated,  that  it  liad  purchased 
the  property  from  two  corporators,  who  in  turn 
had  purchased  it  from  the  vradee  of  the  orig- 
inal purciiaser,  that  it  had  paid  money  therefor, 
and  that  it  had  a  general  manager  and  superin- 
tendent, and  was  in  possession  of  the  property. 
Held,  that  the  fact  that  no  officers  or  the 
company  had  ever  been  chosen  wonld  not  inca- 
pacitate it  from  possessing  the  property,  ao  as 
to  warrant  judgment  against  the  personal  de- 
fendants on  the  theory  that  they  retained  pos- 
session. 

Error  to  district  court,  Sweetwater  county: 
David  H.  Craig,  Judge. 

Action  by  the  Grand  Rapids  Fumltare 
Company  against  the  Grand  Hotel  &  Opera 
House  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  brings  error. 
Affirmed. 

John  H.  Chiles,  for  plaintiff  in  oror.  D. 
A.  ReavUl,  for  defendants  In  error. 

CORN,  J.  This  was  a  suit  In  replevin. 
and  arose  out  of  the  following  circumstan- 
ces: The  plaintiff  in  error,  who  was  also 
plaintiff  below,  sold  to  one  H.  H.  Eidgar  a 
lot  of  chairs  for  his  opera  bouse  under  a 
written  contract  that  tbe  title  was  not  to 
pass  to  the  purchaser,  but  was  to  remain  in 
the  plaintiff,  until  they  were  fully  paid  for, 
with  the  right  to  take  possession  upon  de- 
fault In  any  of  the  payments  agreed  upon. 
Subsequently  Edgar  sold  the  opera-house 
property.  Including  the  chairs,  to  Thorpe  and 
others,  who  agreed  to  pay  the  claim  of  tbe 
plaintiff,  amounthig  to  $361.40.  Thorpe  and 
his  associates  in  turn  sold  tbe  property,  in- 
cluding tbe  chairs,  to  two  of  tbe  defendants, 
Kcuduil  and  Gildersleeve,  who  also  had  no- 
tice of  the  claim  of  plaintiff.  The  defend- 
ants Kendall  and  Gildersleeve  and  Revell 
then  procured  tlie  Incorporation  of  tbe  de- 
fendant the  Grand  Hotel  &  Opera  House 
Company,  and  tbe  two  former  sold  and  de- 
Digitized  by  LjOOQ  IC 
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llrered  to  It  the  opcra-houBe  property.  In- 
cluding tbe  chairs.  Tlie  claim  of  plaintUT 
not  being  paid.  It  m&de  demand  upon  the 
defendant  company  for  tlie  chairs,  and,  upon 
Ita  refusal  to  deliver  tliem,  brought  tbis  suit 
in  replevin  to  recover  tbe  possession.  The 
case  was  snbmltted  upon  tbe  pleadings,  an 
agreed  statement  as  to  a  iwrtlon  of  tbe  facts, 
and  certain  depositions  taken  at  tbe  instance 
of  the  plalntlfT.  Tbe  court  found  the  right 
of  property  and  the  right  of  possession  in  the 
defendant  company,  and  gave  judgment  In 
favor  of  each  of  the  defendants  for  costs. 

Except  as  otherwise  provided  by  statute. 
In  sales  of  personal  property,  when  by  tbe 
terms  of  the  contract  of  sale  the  title  does 
not  pass  until  payment  Is  made,  and  In  the 
meantime  the  property  is  to  remain  tbe  prop- 
«rty  of  tbe  vendor,  who,  in  case  of  default 
in  payment,  has  the  right  to  repossess  him- 
self of  and  remove  It  without  legal  process, 
the  vendor  may  reclaim  It,  even  though  It 
be  In  the  hands  of  a  third  party,  who  talces  it 
In  good  faith  and  without  notice.  Warner 
V.  Roth,  2  Wyo.  63;  Bunco  v.  McMahon,  6 
Wyo.  24,  42  Pac  23.  But  by  section  2837, 
Rev.  St,  enacted  In  1895,  It  Is  provided  that 
no  sale,  contract,  or  lease  wheretai  the  trans- 
fer of  title  or  ownership  of  personal  property 
is  made  to  depend  Upon  any  condition  shall 
be  valid  against  any  purchaser  or  Judgment 
creditor  of  the  vendee  or  lessee  In  possession, 
without  notice,  unless  tbe  same  be  in  writ- 
ing, signed  by  the  vendee  or  lessee,  and  the 
original,  or  a  copy  thereof,  filed  In  the  oflBce 
of  tbe  county  derk  of  the  county  wherein 
the  property  is.  The  contract  of  sale  was 
In  wrlthig  In  this  case,  but  no  attempt  was 
made  to  comply  with  the  statute  by  filing  it 
Tvitb  the  county  clerk.  Tbe  question  of  no- 
tice, therefore,  becomes  important'.  It  is 
claimed  by  counsel  for  plaintiff  In  wror  that 
Kendall  and  GUdersIeeve  were  promoters 
acting  for  and  on  behalf  of  the  coriwratlon; 
that  the  fact  that  they  had  notice  of  tbe 
plalntUTs  claim  and  agreed  to  pay  It  If  they 
could  not  defeat  an  action  for  its  recovery, 
and  the  fact  that  they  borrowed  money  from 
the  First  National  Bank  and  signed  the  name 
of  the  Grand  Hotel  Company,  shows  that  the 
purchase  of  the  opera-house  property  was 
made  for  the  defendant  company.  And  they 
rely  upon  tbe  principle  that,  as  stated  in  Al- 
ger, Promoters,  §  208:  "When  the  contract 
Is  made  in  the  name  or  in  behalf  of  tbe  pro- 
jected corporation,  and  is  treated  as  a  pro- 
posal to  such  corporation,  to  be  acted  upon 
by  it  when  it  comes  into  existence,  then,  In 
tbe  absence  of  other  controlling  circumstan- 
ces, acceptance  of  benefits  under  tbe  contract 
justifies  the  inference  that  the  corporation 
has  accepted  or  adopted  It"  And  authori- 
ties are  also  cited  In  support  of  the  propo- 
sition that  If  an  association  of  persons  own- 
ing property  subject  to  equitable  claims  ob- 
tains an  act  of  Incorporation,  the  property 
win  remain  subject  to  these  claims  after  It 
Is  vested  in  tbe  corporate  name.    We  are 


not  disposed  to  dissent  from  these  state- 
ments of  the  law  as  applied  to  such  cases, 
but  It  Would  seem  that  tbe  court  below  did 
not  find  the  facts  upon  which  to  base  the 
conclusions  Insisted  upon  by  counsel.  Tbe 
agreed  statement  Is  not  entirely  clear,  and 
the  court  made  no  special  findings  of  fac(s. 
Bat  it  clearly  appears  that  Kendall  and  GU- 
dersIeeve bought  the  property  from  Thorpe 
and  others  for  |7,1T5  on  February  25,  1808, 
paid  for  It  and  received  possession,  and  it  Is 
admitted  that  this  was  its  fair  value.  It  Is 
also  agreed  by  the  parties  that  the  defend- 
ant the  Grand  Hotel  &  Opera  House  Com- 
pany was  Incorporated  on  the  8th  of  Marcb 
following,  the  defendants  Kendall,  Gilder- 
sleeve,  and  Revell  behig  the  Incorporators; 
nud  tbe  capital  stock  was  $23,000,  divided 
Into  600  shares  of  the  par  value  of  $50;  that 
no  stock  was  ever  sold  to  any  person,  except 
one  share  each  to  Kendall,  GUdersIeeve,  and 
Revell,  their  original  subscription.  There 
never  was  an  election  of  officers,  and  It  does 
not  appear  who  were  the  trustees  for  the 
first  year,  named  in  the  articles  of  incorpora- 
tion. But  it  is  stipulated  that  the  defendant 
Revell  "has,  by  tacit  consent  of  said  defend- 
ant the  Grand  Hotel  &  Opera  House  Com- 
pany, acted  as  its  general  manager  and  su- 
perintendent." It  is  then  further  stipulated 
In  tbe  agreed  statement  as  follows:  "That 
on  March  8,  1808,  said  defendant  the  Grand 
Hotel  &  Opera  House  Company  purchased 
said  chairs  In  controversy  and  said  real  es- 
tate on  which  said  opera  bouse  is  situated, 
and  in  which  are  situated  the  chairs  and 
other  personal  prc^erty,  from  said  Augustine 
Kendall  and  A.  M.  GUdersIeeve,  and  paid 
them  therefor  tbe  sum  of  $8,000  In  mannor 
following:  $1,700  cash,  and  by  assuming  tbe 
payment  of  a  note  for  $630.  which  sum  of 
money,  on  the  2Gth  day  of  February,  A.  D. 
1898,  said  Kendall  and  GUdersIeeve  borrow- 
ed from  the  Fhst  National  Bank,  $6,300  to 
aid  them  In  paying  the  purchase  price  of 
$7,175  for  said  premises,  chairs  In  contro- 
versy, and  other  personal  property;  signing 
a  note  In  favor  of  said  bank  for  said  sum  of 
$6,300,  the  signature  to  said  note  being  as 
foUows:  "The  Grand  Opera  House  Co.* 
That  the  said  Kendall  and  GUdersIeeve  have 
not  yet  executed  or  delivered  a  deed  convey- 
ing said  real  estate  and  premises  to  tbe  de- 
fendant the  Grand  Hotel  &  Op»a  House  Co., 
but  have  delivered  possession  of  snid  per- 
sonal property  as  stated  heretofore.  Said 
sum  of  $8,000  being  a  fair  value  of  said  prop- 
erty." We  find  here  no  evidence  tending  to 
show  that  the  purchase  of  tbe  property  was 
made  for  tbe  defendant  company;  but,  upon 
the  contrary.  It  is  expressly  admitted  and 
agreed  that  Kendall  ind  GUdersIeeve  them- 
selves purchased  and  paid  for  it  The  cor- 
poration was  not  then  In  existence,  and  no 
mention  was  made  of  It  Nor  do  we  find 
any  evidence  tending  to  show  that  the  con- 
tract of  purchase  was  treated  as  a  proposal 
to  the  corporation,  to  be  accepted  by  %^^ett 
Jigitized  by  Vji 
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It  came  Into  existence,  or  that  tt  accepted 
any  benefits  under  the  contract;  bat,  upon 
the  contrary.  It  Is  expressly  admitted  and 
agreed  that  it  bought  the  property,  and  paid 
for  It  its  fair  value,  and  |1,700  of  the  pur- 
chase price  was  paid  in  money.  It  Is  true  It 
seems  to  be  urged  that  Kendall  and  Glider- 
sleeve  borrowed  money  by  signing  the  name 
of  the  corporation  to  a  note  for  $6,300,  and 
that  the  money  so  obtained  went  as  part  pay- 
ment apoQ  the  purchase  from  Thorpe  and 
others.  But  the  agreed  statement  does  not 
bear  out  this  claim.  Upon  the  contrary,  it 
appears  that  the  money  was  borrowed  by 
Kendall  and  Oildersleeve  on  February  26tb, 
prior  to  the  Incorporation  of  the  company, 
and  paid  over  to  Thorpe  and  others.  The 
comx)any,  upon  purchasing  the  property,  as- 
sumed the  payment  of  this  amount  to  the 
bank,  and  It  seems  from  the  agreed  state- 
ment that  tt  did  so  by  executing  a  new  note 
to  the  bank,  signed  "The  Orand  Opera  House 
Co."  Who  signed  the  name  of  the  company 
does  not  appear.  But  it  may,  perhaps,  be 
assumed  to  have  been  either  Kendall,  Glider- 
sleeve,  or  Revell,  as  no  other  persons  appear 
to  have  exercised  any  authority  in  connec- 
tion with  its  operations.  Indeed,  so  far  as 
appears,  neither  Kendall  nor  GUdersleeve 
ever  assumed  to  act  In  any  way  for  the  com- 
pany. They,  together  with  Revell,  acted  as 
Incorporators,  and,  so  far  as  appears  from 
the  evidence,  their  connection  with  the  com- 
pany then  ceased.  No  officers  were  elected, 
anU  there  Is  no  Intimation  that  they  were 
the  trustees  named  In  the  articles  of  incor- 
poration. Revell  was  general  manager  and 
superintendent,  but  there  is  no  proof  what- 
ever that  he  had  notice  of  the  plaintifiCs 
claim,  or  any  knowledge  of  It  Under  this 
state  of  facts  we  do  not  think  the  court  be- 
low would  have  been  Justified  In  finding  that 
the  purchase  of  the  property  by  Kendall  and 
GUdersleeve  was  made  for  the  defendant 
company;  nor  that  It  was  the  case  of  an  as- 
sociation of  persons  obtaining  an  Incorpora- 
tion and  transferring  the  title  to  their  prop- 
erty to  the  corporation  In  exchange  for  the 
capital  stock.  But  It  Is  admitted  that  the 
company  paid  for  the  property,  $1,700  of  the 
purchase  price  being  paid  In  cash.  And, 
while  It  does  not  appear  from  what  source 
this  money  came,  there  Is  no  Intimation  that 
It  was  furnished  by  Kendall  or  GUdersleeve, 
or  that  they  obtained  It  In  any  way  for  the 
company.  It  Is  also  Insisted  that,  no  officers 
ever  having  been  elected,  the  defendant  com- 
pany was  a  mere  "naked  body,"  without  ca- 
pacity to  hold  property  or  do  any  other  cor- 
porate act,  and  that,  therefore,  the  plaintiff 
was  entitled  to  a  Judgment  against  Kendall, 
GUdersleeve,  and  Revell,  the  possession  of 
the  property  being  in  them  as  the  promoters, 
and  not  In  the  corporation,  which  had  no 
legal  existence.  But  this  contention  again  Is 
met  by  the  agreed  facts  In  the  case;  for  It 
Is  not  only  admitted  that  the  company  was 
duly  organized  and  incorporated  under  the 


laws  of  this  state,  that  tt  had  money  and 
paid  It  out  for  the  opera-house  property,  and 
that  the  defendant  Revell  acted  as  its  gen- 
eral manager  and  superint^ident  Incllcating 
that  It  was  conducting  some  part,  at  least,  of 
the  business  for  which  It  was  wganlzed,  bat 
It  Is  also  expressly  admitted  and  stipalated 
that  at  the  Institution  of  this  salt  tt  was  In 
the  possession  of  the  property  In  controversy. 
In  the  face  of  these  admissions,  we  are  un- 
able to  see  how  the  plabitlff  can  claim  a 
Judgment  against  the  personal  defendants 
upon  the  theory  that  they,  and  not  tbe  com- 
pany, were  In  possession  of  the  property.  If 
It  even  appeared  that  Keaidall  and  GUder- 
sleeve were  trustees  of  the  defendant  com- 
pany, or  that  Revell,  the  general  manager, 
had  notice  of  plalntltTs  claim,  we  should  be 
disposed  to  hold,  under  all  the  other  facts  of 
the  case,  that  there  was  notice  to  the  com- 
pany. But  there  Is  no  proof  whatever  of  ei- 
ther of  these  facts,  and  we  see  no  escape 
from  the  conclusion  that  the  defendant  com- 
pany was  a  purchaser  without  notice,  onder 
the  statute. 
The  Judgment  will  be  afilrmed. 

POTTER,  O.  J.,  and  KNIGHT,  J,.,  concur. 


HOUTZ  T.  BOARD  OF  COMRS  OP  COUN- 
TY  OP  UINTA. 

(Supreme  Court  of  Wyoming.    Dee.  9.  1902.) 

COUNTIES— CLAIMS-STATUTES— PRESKNTMENT 
OP  CLAIM— JUSTICES-JURISDICTION  —  EXAM- 
INING MAOISTRATK  —  IMPOSING  SENTENCE- 
WANT  OP  JURISDICTION  —  RECOVERY  —  EVI- 
DENCE. 

1.  Rev.  St.  i  5204,  limits  the  jorisdiction  of 
Justices  of  the  peace  to  offenses  in  which  the 
puni.shment  prescribed  does  not  exceed  a  fine 
of  $100  and  Imprisonment  for  six  months  in  a 
coimtjr  jail.  By  section  2091  the  offense  of 
bringiDK  sheep  into  the  state  without  notifyins 
tbe  sheep  commissioner  is  made  panishable  br 
Imprisonment  In  tbe  county  jail  not  more  than 
60  days  or  by  fine  of  not  less  than  $600.  Btld. 
that  a  justice  has  no  jurisdiction  of  an  offen&<> 
under  section  2001,  except  as  an  ezamiuins 
magistrate. 

2.  Const,  art.  16,  {  7,  provides  that  no  de- 
mands against  any  coonty  shall  be  audited  or 
paid  until  a  full  itemized  statement  in  writing. 
verified  by  affidavit,  shall  be  filed  with  the 
auditing  officer.  Rev.  St.  {  1216,  provides  th-it 
all  "claims  and  demands"  against  a  coauty 
sball  be  presented  for  audit  and  allowance  t<^ 
the  county  commissioners  before  any  acti.  n 
shall  be  maintainable  thereon.  Hetd.  that  the 
phrase  "claims  and  demands"  embrace^)  all 
claims  and  demands  based  on  a  money  demand. 

3.  Rev.  St  {  1002,  provides  that  no  account 
shall  be  allowed  by  tne  county  comniissir>n»T< 
unless  itemized,  properly  dated,  and  the  viilne 
of  each  item  specifically  described,  and  verified 
by  affidavit.  The  attorney  for  one  having  a 
claim  against  a  county  sent  a  written  com- 
mnnication  to  the  board,  demanding  the  "recov- 
ery back"  of  a  certain  money  stated  to  have 
been  paid  into  the  county  treasnry  under  dnress 
by  certaiu  persons  named,  who  had  assijtn.'.l 
their  claims  against  the  county  to  the  claimant: 
and  that,  if  the  claims  were  not  paid,  procpe<l- 
Ings  would  be  Institnted.  The  commnnioation 
was  not  verified,  nor  did  it  state  to  whom  the 
money  had  been  PgW,  or  .n^.^|^|^stan- 
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e«a  relative  to  the  claim.  Beld,  that  there  was 
no  presentment  of  the  claim  authorizing  the 
commissioners  to  act  on  it. 

4.  One  having  a  claim  against  a  county 
caused  his  attorney  to  send  a  letter  to  the  board 
demanding  payment,  which  letter  did  not  state 
the  details  of  the  transactloa,  and  was  not 
verified,  or  In  compliance  with  Rev.  St  i  1062; 
to  which  the  county  attorney  answered  that  the 
matter  mentioned  had  been  decided  by  the 
board  at  a  preceding  November  meeting,  and 
that  no  further  action  was  required.  The  rec- 
ord of  the  November  meeting  showed  that 
claims  of  the  same  nature  as  claimant's  were 
considered  by  the  board,  who  decided  that,  if 
any  relief  were  to  be  had,  it  must  be  had  in 
the  district  conrt.  Held,  that  a  contention  that 
the  board  had  waived  the  compliance  with  the 
statutory  requirement  by  declining  to  allow  the 
claim  on  other  grounds  than  that  It  had  not 
been  presented  in   form   was  not   meritorious. 

5.  Rev.  St.  f  3755,  provides  that  an  action 
may  be  dismissed  without  prejudice  by  the 
plaintiff  at  any  time  before  the  final  submission 
to  the  jury  or  to  the  conrt,  and  that  in  all  oth- 
er cases  on  the  trial  the  decision  must  be  on 
the  merits.  In  an  action  against  a  county  be- 
fore the  introduction  of  any  evidence,  the  de- 
fense moved  for  judgment  on  the  pleadings,  in 
that  the  petition  did  not  allege  a  presentment 
of  th-  claim  to  the  commissioners,  as  required 
b"  statute.  The  petition  was  then  amended  so 
as  tc  allege  presentment,  and  defendant  ob- 
iecte  1  to  the  introduction  of  a  certain  letter  re- 
lied on  as  a  compliance  with  the  statute.  The 
le'ter  not  showing  such  compliance,  and  plain- 
tiff not  moving  for  a  dismissal,  judgment  was 
rendered  on  the  merits.  Held  that,  not  having 
moved  foi  dismissal,  the  court  had  no  alterna- 
tive bUu  to  render  judgment  on  the  merits. 

C.  Const,  art.  5,  I  15,  and  Rev.  St.  S  5188. 
provide  that  all  prosecutions  shall  be  carried 
or.  iu  the  name  and  by  the  authority  of  the 
state.  Rev.  St.  {  IIM,  pi-ovides  that  the  pros- 
ecuting attorney  shall  appear  in  all  proceedings 
wherein  the  state  may  be  a  party  on  behalf  of 
thu  state.  Beld,  that  where,  on  a  prosecution 
before  a  justice  of  an  offense  of  which  he  had 
n<.  ju'i'lsdictioD  save  as>  an  examining  magis- 
trate, thp  complaints  were  signed  and  sworn  to 
by  the  proseaiting  attorney,  and  the  justice  un- 
lawfully tried  the  cause  and  imposed  a  fine, 
there  being  no  evidence  that  the  county  was  in 
auy  manner  implicated  in  the  proceedings,  it 
was  not  liable  in  damages  as  for  a  tort. 

7.  In  an  action  against  a  county  to  recover 
moneys  claimed  by  plaintiff  to  have  been  paid 
by  him  nnder  duress  to  a  justice  of  the  peace 
85  a  fine  imposed  in  a  proceeding  in  whicn  the 
^nstict-  had  no  jurisdiction  save  ns  an  exam- 
ining magistrate,  evidence  considered,  and  held 
iusnfllcient  to  show  that  the  county  had  receiv- 
ed the  moneys  so  paid. 

8.  A  person  accused  before  a  justice  was 
brought  before  him  by  summons,  the  offense 
charged  l>eing  one  of  which  the  justice  had  no 
jiinsdiction  save  as  an  examining  magistrate. 
He  erroneously  led  the  party  charged  to  believe 
that  he  had  jurisdiction  to  impose  a  fine,  but 
that  an  appeal  might  be  taken,  and  acrused  en- 
tered a  plea  of  guilty,  and  paid  a  fine  imposed 
by  the  justice.  Held  that,  if  the  payment  was 
in  order  to  procure  release  from  custody,  it  was 
under  duress,  but,  if  induced  not  because  of 
threatened  imprisonment,  but  to  avoid  further 
inconvenience  iu  the  district  conrt,  the  pay- 
ment was  voluntary. 

9.  One  accused  before  a  justice  was  brought 
before  him  on  summons,  and,  though  the  justice 
bad  no  jurisdiction  save  as  an  examining  mag- 
istrate, be  erroueonsly  imoosed  a  fine,  where- 
upon accused  gave  a  bond  to  secure  the  fine, 
and  furnished  a  bond  for  his  appearance  at  the 
district  court.  Subsequently  he  appeared  and 
paid  the  fine.  Held,  that  a  contention  that  his 
pnyin<>nt  was  made  under  duress  waa  without 
merit. 


10.  In  an  action  to  recover  from  a  county 
fines  alleged  to  have  been  paid  a  Jostlce  and  re- 
ceived by  the  county  in  a  criminal  prosecntioD 
over  which  the  justice  had  no  Jorisaiction,  on 
the  gi'ound  that  such  fines  were  paid  under 
duress,   the   question    whether  the  fines   were 

Kald,  not  because  of  threats  of  imprisonment, 
ut  to  close  the  matter  up,  and  avoid  further 
trouble,  was  a  question  of  fact. 

Error  to  district  court,  Uinta  county:  Da- 
vid H.  Craig,  Judge. 

Action  by  John  S.  Hontz  against  the  board 
of  county  commissioners  of  the  county  of 
ninta.  From  a  judgment  in  favor  of  defend- 
ant, plaintiff  brings  error.    Affirmed. 

L.  R.  Rogers,  J.  H.  Ryckman,  and  M.  E. 
Wilson,  for  plaintiff  In  error.  John  R.  Ar- 
nold, John  O.  Hamm,  and  Beard  &  Ausber- 
man,  for  defendant  in  error. 


POTTER,  0.  J.  The  qneetlon  chiefly  urged 
in  this  case  is  the  right  of  the  plaintiff  iu  er- 
ror to  recover  from  the  county  without  having 
previonsiy  presented  his  claim  to  the  board  of 
county  commissioners  hi  the  manner  required 
by  law  for  audit  and  allowance.  The  consti- 
tutional and  statutory  provisions  upon  the 
subject  are  as  follows: 

"No  money  shall  be  paid  ont  of  the  state 
treasury  except  upon  appropriation  by  law 
and  on  warrant  drawn  by  the  proper  officer, 
and  no  bills,  claims,  accounts  or  demands 
against  the  state,  or  any  county,  or  political 
sub-division,  shall  be  audited,  allowed  or  paid 
until  a  full  itemized  statement  In  writing,  veri- 
fied by  affidavit,  shall  be  filed  with  the  offi- 
cer or  officers  whose  duty  It  may  be  to  audit 
the  same."    Const,  art.  16,  }  7. 

"The  board  of  county  commissioners  of  each 
county  shall  have  power  at  any  meeting: 
*  *  *  To  examine  and  settle  all  accounts 
of  the  receipts  and  expenses  of  the  county, 
and  to  examine,  settle  and  allow  all  accounts 
chargeable  against  the  county,  and  when  so 
settled  and  allowed  they  may  issue  county  or- 
ders therefor  as  provided  by  law."  Rev.  St. 
i  1058. 

"No  account  shall  be  allowed  by  the  board 
of  connty  commissioners  unless  the  same  be 
made  ont  In  separate  Items,  properly  dated, 
and  the  value  of  each  Item  specifically  de- 
scribed, and  when  no  specific  fees  are  allowed 
by  law,  the  date  that  such  services  were  ren- 
dered and  the  time  actually  and  necessarily 
devoted  to  the  performance  of  any  ser\-lfc 
charged  In  such  account  shall  be  specined. 
which  account  so  made  out  shall  be  verlflpil 
by  affidavit,  setting  forth  that  said  account  is 
just  and  correct,  and  that  the  whole  or  no 
part  of  the  same  has  been  paid  by  the  county 
or  any  Individual:  provided,  nothing  in  this 
section  shall  be  construed  to  prevent  the  board 
of  county  commissioners  from  disallowing  any 
account,  in  whole  or  In  part,  when  so  render- 
ed and  verified,  nor  from  requiring  any  other 
or  further  evidence  of  the  truth  and  propriety 
thereof,  as  they  may  think  proper."    Rev.  St. 
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"For  any  violation  of  tbe  preceding  section, 
the  board  of  county  commissioners  sball  be 
held  responsible  on  their  ofDclal  bonds  to  the 
full  amount  of  any  account  so  allowed,  to 
be  recovered  in  an  action  of  debt  for  the  use 
of  the  proper  county,  should  the  evidence 
show  that  the  whole  or  any  part  of  any  ac- 
count has  been  allowed  by  any  board  of  coun- 
ty commissioners  contrary  to  the  provisions  of 
the  preceding  section."    Rev.  St.  1 10(53. 

"All  claims  and  demands  held  by  a  person, 
or  persons,  company  or  corporation  against  a 
county,  shall  be  presented  for  audit  and  al- 
lowance to  tbe  board  of  county  commissioners 
of  the  proper  county,  as  provided  by  law,  be- 
fore any  action,  in  any  court,  shall  be  main- 
tainable thereon."    Bev.  St  {  1216. 

Considering  these  various  provisions  to- 
gether,—which  should  be  done  to  arrive  at  an 
Intelligent  understanding  of  the  intention  of 
the  lawmaking  power,— It  Is  plain  that  the 
purpose  of  requiring  a  full  itemized  statement 
was  to  hedge  a  county  board  about  with  such 
restrictions  in  the  allowance  of  bills  that  the 
individual  citizens  and  taspayo-s  might  have 
the  means  of  knowing  the  cause  and  validity 
of  county  expenditures,  and  that  the  require- 
ment for  verification  has  for  Its  object  a  show- 
ing of  good  faith  and  honesty  In  the  presenta- 
tion of  the  bill,  and  some  evidence  of  the 
truth.  Justness,  and  correctness  of  the  claim. 
As  was  said  in  a  recent  case,  the  provisions 
are  "designed  to  protect  the  board  from  im- 
portunities to  pass  upon  claims  before  they 
are  presented  In  such  a  way  as  to  be  con- 
sidered intelligently,  to  enable  it  to  easily 
eliminate  improper  charges  from  claims,  and 
to  enable  taxpayers  to  detect  abuses  In  the  al- 
lowance of  claims."  Trust  Co.  v.  Snyder 
(Wis.)  89  N.  W.  460.  We  do  not  perceive  how 
It  Is  possible  to  avoid  the  peremptory  language 
of  section  1216,  and  to  permit  an  action  to  be 
maintained  upon  a  claim  coming  within  its 
purview,  without  positively  disregarding  the 
terms  of  the  statute.  Indeed,  if  we  do  not 
mistake  the  position  of  counsel,  the  argument 
Is,  not  that  the  statute  Is  directory,  but  that 
tbe  cause  of  action  in  the  case  at  bar  Is  not 
fiuch  a  claim  or  demand  as  comes  within  Its 
meaning  or  operation.  The  authorities  cited 
in  support  of  that  contention  are  largely,  so 
far  as  they  relate  to  money  demands,  cases  of 
tort,  or  involving  unliquidated  damages;  but 
we  think  they  are  not  applicable  to  tbe  Issues 
and  facts  In  the  case  before  us.  Tills  case 
presents  no  tortious  act  for  which  the  county 
would  be  liable,  nor  is  the  demand  on  which 
recovery  is  sought  an  unliquidated  one.  It  is 
attempted  to  recover  certain  money,  alleged  to 
have  been  paid  to  the  defendant  Involuntarily 
and  under  duress,  and  to  prevent  the  party 
paying  the  same  from  being  imprisoned,  and 
bis  property  from  being  seized,  under  a 
wronjfful  and  void  ari'est,  conviction,  and 
Judgment  of  a  Justice  of  the  peace;  the  pay- 
ment having  been  made  in  satisfaction  of  a 
fine  assessed  by  a  Justice  of  the  peace  with- 
-out  Jurisdiction.    The  fact  Is  that  tbe  money 


demanded  hi  this  action  was  paid  to  the  Jus- 
tice of  the  peace,  and,  if  it  came  into  the  pos- 
session of  the  coun^,  it  did  so  by  bavin? 
been  turned  into  tlie  county  treasury  by  s&ld 
Justice.  It  appears  tliat  the  assignors  of  plain- 
tiff were  each  separately  complained  against 
before  a  Justice  of  the  peace  bi  a  certain  out- 
lying precinct  of  the  county  for  unlawfully 
bringing  sheep  into  the  state  without  notifying 
the  board  of  sheep  commissioners  as  required 
by  law,  and  that  the  proceedings  resulted  In 
a  Judgment  by  tbe  Justice  that  each  pay  a 
fine  of  $S0O  and  the  costs.  The  amount  of 
the  tine  and  costs  was  paid  to  the  Justice;  and 
it  is  claimed  that  the  money  so  paid  was  sent 
to  the  county  treasurer  by  the  Justice,  as  re- 
quired in  the  case  of  all  fines,  and  was  cot- 
ered  into  the  treasury  of  the  county.  It  is 
contended  that  the  Justice  was  without  Juris- 
diction in  the  premises,  and  that,  the  money 
having  been  wrongfully  received,  the  county 
should  l>e  required  to  refund  the  same.  It 
Is  certain  that  the  Justice  was  acting  In  excess 
of  bis  Jurisdiction  in  pronouncing  sentence  up- 
on the  parties  before  him.  His  only  authority 
in  tbe  premises  was  to  sit  as  an  examining 
magistrate,  and,  upon  ordering  the  accused 
to  be  held  to  answer  in  the  district  court  up- 
on the  charge  preferred  against  him,  to  take 
a  satisfactory  recognizance  for  his  appearance 
before  such  court,  or,  in  default  thereof,  to 
commit  him  to  the  Jail  of  the  county  until 
discharged  by  due  course  of  law.  The  Juris- 
diction of  Justices  of  the  peace  to  try  and  de- 
termine public  offenses,  and  Impose  punish- 
ment Is  limited  by  statute  to  cases  in  wUcb 
the  punishment  prescribed  by  law  does  not 
exceed  a  fine  of  |100  and  imprisonment  for 
six  months  in  the  county  Jail.  Rev.  St  {  5201. 
The  offense  charged  in  tbe  cases  before  tbe 
Justice,  although  declared  to  be  a  misdemean- 
or only.  Is  made  punishable  by  imprisonment 
in  the  county  Jail  not  more  than  sixty  days, 
or  by  a  fine  of  not  less  tlian  $500,  nor  more 
than  $1,000.  Rev.  St  I  2091.  It  is  clear  tliat 
the  county  would  not  be  liable  to  respond  In 
damages  as  for  a  tort  for  the  unwarranted  or 
Illegal  act  of  the  Justice.  Assuming  tbe  mon- 
ey paid  to  the  Justice  in  satisfaction  of  tbe 
fine  to  have  gone  into  the  county  treasury, 
the  liability  of  the  county,  in  any  event,  can 
only  be  for  a  return  of  the  money,  recover- 
able, if  at  all,  by  the  party  or  parties  entitled 
thereto  In  an  action  as  for  money  Iiad  and 
received.  The  amount  is  capable  of  definite 
ascertainment  and  cannot  be  treated  in  any 
sense  as  unliquidated. 

The  statute  particularly  applicable  to  tbe 
question  in  hand  requires  that  "all  claims 
and  demands"  shall  be  presented  for  audit 
and  allowance  before  any  action  In  any 
court  shall  be  maintained  thereon.  XVlien 
taken  in  connection  with  the  other  portions 
of  the  statute,  the  words  "claims  and  de- 
mands" ought  probably  to  be  understood  as 
referring  to  and  covering  only  claims  and 
demands  for  money,  or  for  Oie  payment  of 
money.— a  claim  or  demand  that  is  to  t>e  sat- 
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Ifified  according  to  Its  terms  by  tbe  payment 
•of  money,  or,  In  tbe  case  of  a  county,  its 
-equivalent,  a  county  warrant,  or  order  upon 
the  treasurer  for  money.  But,  outside  of 
tliat  limitation,  the  words  seem  to  us  to  be 
sufficiently  broad  and  comprehensive  to  em- 
brace all  claims  and  demands  for  money, 
and  we  think  they  were  thus  broadly  used  In 
the  statute  under  consideration.  That  view 
Is  strengthened,  if  necessary,  by  a  reference 
to  tbe  constitutional  provision  above  quoted. 
la  California  it  Is  held  that  tbe  term  "claim," 
as  used  in  connection  with  the  estates  of  de- 
-ceased  persons,  has  reference  to  such  debts 
■or  demands  as  might  have  been  enforced 
against  the  decedent  in  his  lifetime  by  per- 
sonal actions  for  the  recovery  of  money,  and 
upon  which  a  ihoney  Judgment  could  have 
been  rendered.  Fallon  t.  Butler,  21  Oal.  25, 
SI  Am.  Dec.  140;  In  re  Swain's  Estate,  67 
Cal.  6^1,  8  Pac.  497.  Although  the  earlier 
-decisions  In  Wisconsin  held  that  the  provi- 
sion for  presentation  to  a  municipality  of  a 
-claim  before  any  action  should  be  malntaln- 
-ed  did  not  apply  to  actions  for  personal  torts, 
It  was  conceded  In  one  case,  at  least,  that 
the  term  "claim"  was  broad  enough  to  in- 
clude an  action  for  tort;  but  it  was  deemed 
not  to  do  so  in  the  case  before  the  court 
upon  consideration  of  the  connection  la 
-which  It  was  employed.  Kelley  v.  City  of 
Madison,  43  Wis.  C38,  28  Am.  Bep.  676.  But 
where  the  provision  was  that  any  claim  or 
-demand,  of  whatsoever  nature,  shall  be  pre- 
sented, it  was  held  that  claims  arising  out 
-of  torts  were  included.  Van  Frachen  v.  City 
■of  Ft  Howard.  88  Wis.  570,  60  N.  W.  1062; 
Kocb  T.  City  of  Ashland,  83  Wis.  361.  63  N. 
W.  674.  It  Is  perhaps  unnecessary  for  us 
to  go  to  tbe  length  of  holding  that  a  claim 
arising  out  of  a  tort  Is  required  to  be  pre- 
sented to  the  county  board  to  entitle  a  party 
to  maintain  an  action  thereon.  The  cause  of 
action  In  the  case  at  bar  does  not  arise  out 
of  any  tort  for  which  the  county  would  be 
in  any  way  liable.  As  already  explained,  Its 
liability  depends  upon  whether  it  has  receiv- 
ed money  of  the  plaintiff,  which  in  equity 
and  good  conscience  it  ought  not  to  retain. 
Nevertheless,  we  think  it  well  to  say  that 
the  purpose  of  tbe  statute,  the  comprehensive 
language  employed,  and  the  fact  that,  what- 
ever the  character  of  the  claim,  if  one  for 
money.  In  case  It  be  legal,  and  Justly  charge- 
able to  the  county,  but  one  method  of  pay- 
ment Is  provided  for,  we  do  not  perceive  any 
good  reason  for  excluding  from  tbe  provision 
■of  tbe  statute  any  claim  against  the  county 
based  upon  a  money  demand.  See  Powder 
River  Cattle  Co.  v.  Custer  Co.  (Mont.)  22 
Pac.  383.  In  the  case  at  bar  tbe  claim  was 
not  presented  as  required  by  the  statute,  if. 
Indeed,  It  can  be  considered  to  have  been 
presented  at  all.  The  attorneys  for  plaintiff 
In  error  sent  a  written  communlcatlou  to  the 
board  demanding  on  his  behalf  the  "recov- 
«ry  back"  of  a  certain  sum  of  money  stated 
In  tbe  letter  to  have  been  paid  Into  the  coun- 


ty treasury,  and  that  the  same  had  been  paid 
involuntarily,  and  under  duress,  by  three 
persons,  respectively,  therein  named,  and 
that  the  plaintiff  was  the  assignee  and  legal 
holder  of  the  claims,  and  that  unless  tbe 
same  be  paid,  legal  proceedings  would  be 
instituted  to  collect  the  same.  It  was  not 
verified;  nor  did  the  communication  state  to 
whom  or  what  officer  the  money  bad  been 
paid,  or  the  circumstances  thereof,  except 
as  above  mentioned.  If  there  exists  any  rea- 
son for  veriflcation  In  any  case,  it  would 
seem  that  one  ought  to  be  required  where  a 
claimant  makes  demand  as  an  assignee,  with- 
out submitting  any  evidence  of  the  assign- 
ment It  Is  quite  clear  that  the  :ialm  was 
not  presented  in  such  a  manner  as  to  have 
authorized  tbe  board  to  consider  It  Tbe 
only  action  taken  by  tbe  board  In  respect  to 
the  communication  as  shown  In  the  evidence 
was  to  refer  the  matter  to  the  county  attor- 
ney to  investigate  and  report  bis  findings 
thereon.  It,  however,  appears  that  the  coun- 
ty attorney  afterward  wrote  to  the  attor- 
neys who  bad  submitted  the  demand  stating 
that  the  letter  had  been  handed  to  blm  for 
reply,  and  that  the  matter  therein  mentioned 
had  been  decided  by  the  board  at  the  preced- 
ing November  meeting,  in  the  presence  of  the 
plaintiff,  Houtz,  and  bis  attorney,  Mr.  Hey- 
wood,  and  that  no  further  action  was  re- 
quired. The  only  other  reference  to  the 
claim  of  the  plaintiff  appearing  in  the  record 
of  the  proceedings  of  the  board  occurs  In 
the  minutes  of  a  meeting  held  November  7, 
1890,  whereUi  it  is  stated  that  John  S.  Houtz, 
with  bis  attorney,  A.  R.  Hey  wood,  appeared 
before  the  board  In  relation  to  the  matter 
of  the  fine  of  $500  that  had  l>een  imposed 
upon  him  by  the  Justice  of  the  peace  of 
Thayne  precinct  under  the  charge  of  having 
brought  sheep  Into  the  state  before  giving 
the  notice  as  provided  by  law,  and  asked 
that  said  fine  be  refunded  to  him;  and  at  tbe 
same  time  Mr.  Heywood  appeared  as  attor- 
ney for  J.  N.  Iredale,  and  Johnson,  Duck- 
worth &  Co.,  who,  having  been  tried  and  con-, 
vlcted  for  said  offense  in  said  precinct,  and 
fined  in  the  sum  of  $600  each,  the  board, 
after  having  heard  the  complaints,  and  be- 
ing fully  advised  in  the  premises,  considers 
that  if  any  redress  can  be  had.  It  must  be 
in  the  district  court  The  claim  of  the  plain- 
tiff embraced  hi  the  present  suit  Is  based 
upon  the  payment  of  fines  Imposed  not  upon 
himself,  but  upon  Hyrum  Severson,  Andrew 
Hudson,  and  E.  P.  Houts,  respectively,  and 
the  proof  was  confined  to  the  fines  assessed 
against  those  parties.  It  appears  that  no 
written  claim  was  presented  in  November, 
1800,  nor  at  any  other  time,  except  by  tbe 
letter  of  March,  1900,  already  mentioned.  The 
plaintiff  did  not  offer  the  record  of  the  meet- 
ing of  November.  It  was  Introduced  by  de- 
fendant and  admitted  over  objection  of  plain- 
tiff's counsel.  Tbe  record  was  objected  to  as 
immaterial  so  far  as  it  related  to  the  appear- 
ance of  Mr.  Heywood  for  John  S.  Houtz. 
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and  as  Immaterial  and  Incompetent  In  re- 
spect to  his  appearance  for  the  other  par- 
ties named  in  the  record  of  such  proceed- 
ings. It  was,  no  doubt.  Immaterial  as  show- 
ing or  tending  to  show  In  Itself  a  present- 
ment of  the  claim  sned  on,  since  It  does  not 
mention  the  claims  now  relied  on;  and,  more- 
over, the  claims  were  not  assigned  to  plain- 
tiff until  March  1st,  21st,  and  28th,  respec- 
tively. It  seems  to  have  been  offered  by 
defendant  to  show  that  the  fines  now  com- 
plained of  were  not  in  fact  paid  by  the  as- 
signors of  plaintiff,  but  by  the  plaintiff  him- 
self, and  the  other  parties  described  in  the 
record  of  the  November  meeting  of  the 
board. 

We  have  thus  adverted  to  the  proceedings 
ot  ttia  board  for  the  purpose  of  disposing  of 
the  contention  of  counsel  for  plaintiff  In  error 
that  the  board  waived  a  compliance  with  the 
statutory  requirements  by  declining  to  allow 
the  claim  upon  other  groimds  than  that  It 
had  not  been  presented  In  form.  Without 
deciding  whether  the  provisions  of  the  stat- 
ute as  to  the  presentment  of  claims  may  be 
waived  by  the  board,  so  as  to  prevent  it  from 
insisting  upon  the  absence  of  a  presentment 
In  bar  of  an  action,  or  to  what  extent  the 
board  may  waive  strict  compliance,  we  are 
of  opinion  that  the  proceedings  cannot  be 
held  to  amount  to  a  waiver.  No  claim  in 
writing  of  any  character  was  filed  at  or  be- 
fore the  November  meeting,  and  the  state- 
ment contained  In  the  record  of  that  meeting 
clearly  falls  to  disclose  that  the  claims  sued 
on  were  the  subject  of  the  demand  then 
verbally  made  upon  the  board,  and  we  can 
perceive  no  warrant  for  holding  that  the 
board,  at  the  November  meeting,  disallowed, 
or  even  noted  upon,  the  claims  here  In  con- 
troversy. The  only  consideration  given  by 
the  board  to  the  letter  of  counsel  written  in 
March  following,  was  to  refer  the  matter  to 
the  county  attorney  for  investigation  and  re- 
port. Notwithstanding  that  the  then  coun- 
ty attorney  replied  to  the  letter  as  above 
stated,  the  record  of  the  board's  proceeding^ 
were  open  to  the  parties  for  inspection,  from 
which  It  could  have  been  readily  ascertained 
that  upon  these  claims  the  board  had  not 
taken  final  action.  Under  the  circumstan- 
ces. It  would  be  stretching  the  principle  con- 
tended for  by  counsel  to  hold  that  the  board 
had  waived  a  strict  compliance  with  the 
statute  In  relation  to  the  claims  sued  on.  The 
letter  aforesaid  was  not  filed  as  a  claim 
against  the  county;  and  it  seems,  therefore, 
that  it  was  not  regarded  as  an  attempted 
compliance  with  the  statute  relating  to  the 
presentation  of  claims.  It  appears  to  have 
been  looked  upon  more  as  an  ordinary  de- 
mand, such  as  might  be  made  upon  an  indi- 
vidual. Indeed,  we  think  it  not  an  alto- 
gether unwarranted  assumption  that  counsel 
at  the  time  so  conceived  the  object  and  ef- 
fect of  the  letter,  since  the  petition  herein, 
as  originally  filed,  alleged  In  this  respect 
merely  a  demand  upon  the  defendant  that  It 


repay  the  sum  daimed  to  hare  been  unlatv- 
fully  exacted  from  plaintUTs  aastgnors,  and 
not  until  the  case  had  gone  to  trial  waa  the 
petition  amended  to  show  a  presentation  of 
the  claims.  The  facts  strongly  Inclin*  otir 
minds  to  the  Inference  that  there  waa  no  at- 
tempt to  comply  with  the  statutory  require- 
ments, and,  therefore,  that  th6  parties  were 
not  misled  by  any  of  the  proceedings  of  the 
iKJard.  Plaintiff  was  not  taken  by  surprise 
in  this  matter.  Before  the  Introduction  of 
any  evidence,  the  defense  moved  for  Judg- 
ment on  the  pleadings,  giving  as  one  ground 
the  failure  of  the  petition  to  allege  present- 
ment Thereupon  the  petition  was  amended 
by  Interlineation.  The  motion  was  Immedi- 
ately renewed  and  overruled.  The  admission 
of  the  letter  was  objected  to  as  not  showins 
a  compliance  with  the  statute.  At  the  con- 
clusion of  plaintiff's  testimony  a  motion  for 
Judgment  was  made  by  defendant,  one  of  the 
reasons  assigned  being  that  the  evldeace 
failed  to  show  a  legal  presentment  of  the 
claim.  At  any  time  prior  to  the  final  sub- 
mission of  the  cause,  the  plaintiff  coold  have 
had  a  dismissal  without  prejudice,  but  ad- 
vantage was  not  taken  of  that  privilege.  The 
cause  having  been  submitted,  the  court  had 
no  alternative  but  to  decide  the  caose  upon 
the  merits.  Rev.  St  {  3756.  There  was  not 
even  a  request  for  special  findings.  There 
seems  to  exist  no  Just  reason,  therefore,  for 
this  court  (if  It  bad  any  right  to  do  so)  to  dis- 
regard the  positive  commands  of  the  statute. 
In  order  to  avoid  the  possible  consequences  of 
an  afiirroance  of  the  Judgment  on  this  ground. 
The  court  found  generally  for  the  defend- 
ant, and  awarded  judgment  in  its  favor;  and, 
although  we  would  be  required  to  affirm  the 
Judgment  on  the  ground  already  discussed, 
there  are  other  reasons  which  we  think  lead 
to  the  same  result  We  are  Inclined  to  re- 
gard the  petition  as  sufficient  to  show  a  cause 
of  action  for  money  had  and  received,  but 
the  case  seems  to  have  been  instituted  upon 
the  theory  that  the  county  had  committed  a 
tort  by  unlawfully  causing  the  arrest  and 
conviction  of  the  assignors  of  plaintiff,  and 
exacting  the  involuntary  payment  of  a  fine 
from  them  while  they  were  under  duress,  and 
to  prevent  their  imprisonment  and  tlicir 
jiroperty  from  being  seized.  It  is  alleged 
i;  :^t  the  defendant  wrongfully  and  u^la^v- 
fully  arrested  the  parties  In  question,  and 
caused  them  to  be  taken  before  a  certain 
justice  of  the  peace  to  answer  the  charge 
hereinbefore  mentioned,  and  that  the  fine  -wns 
paid  to  the  defendant  to  prevent  the  conse- 
quences aforesaid.  The  arrest,  trial,  con- 
viction, and  Judgment  are  alleged  to  have 
been  void,  for  the  reason  that  the  Justice 
was  without  Jurisdiction  over  the  subject- 
matter  of  the  offense.  It  Is  evident  that  the 
county  did  not  cause  the  arrest  and  was  In 
no  sense  responsible  for  the  proceedings.  Tlie 
complaints  were  signed  and  sworn  to  by 
the  prosecuting  attorney,  bnt  his  act  In  that 
respect  was  not  the  act  of  the  countr  as  a 
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body  corporate  and  politic.  In  criminal  caaea 
tbe  proaecnting  attorney  repreaenta  the  atata 
AH  proaecntiona  are  condncted  In  the  name 
and  by  the  authority  of  the  state.  Const 
art.  6,  {  15:  Rev.  St  Sf  1104,  6188.  The 
coinplainta  In  question  were  in  the  ordinary 
form  of  criminal  complaints,  the  state  of 
Wyoming  being  named  as  plalntlflC  There  ia 
not  the  slightest  evidence  that  the  county, 
through  its  board  of  commisslonera,  directed 
or  authorized,  or  had  any  aort  of  connection 
with,  the  making  of  the  complaints,  or  the 
prosecution  of  the  persons  accused.  As  a 
political  snbdlTlalon  and  agency  of  the  state, 
a  county  sustains  very  Important  relations 
to  the  state  in  various  matters.  The  ex- 
pense of  criminal  prosecutions  occurring  in 
the  county  are  defrayed  out  of  its  treasury; 
but  that  fact  does  not  constitute  the  county 
the  accuser  whenever  the  prosecuting  attor- 
ney prefers  a  criminal  charge,  and  secures 
the  conviction  of  a  party  for  an  offense 
against  the  penal  laws  of  the  state.  With 
reference  to  the  payment  of  the  fines  com- 
plained of  in  this  case,  the  proof  is  that  they 
were  collected  by  and  paid  to  the  Justice  of 
the  peace.  The  money  so  paid  may  have 
eventually  found  its  way  ■  into  the  county 
treaaury;  but  if  so,  it  Is  because,  in  the  per- 
formance of  his  duty  in  the  matter  of  fines, 
the  Justice  caused  the  same  to  be  paid  to  the 
county  treasurer  for  the  use  of  the  schools 
of  tho  coi:nty.  Whatever,  therefore,  may 
have  been  the  defects  in  the  proceedings 
wherein  the  fines  were  collected,  the  county 
id  not  answerable  to  the  plaintitF  for  the  mon- 
ey so  collected,  unles3  it  is  shown  to  have  been 
paid  into  the  county  treasury.  This  Is  an  ac- 
ttou  for  the  recovery  of  the  money  In  the 
natiire  of  an  action  for  money  had  and  re- 
ceived. In  Carton  v.  Board,  60  Pac.  1013, 
this  court  said  as  to  such  an  action:  "It  is 
an  eqnitable  action,  anil  no  recovery  can  be 
bad  excspt  upon  proof  that  the  defendant 
has  received  money  of  the  plaintiff,  which, 
in  equity  and  good  conscience,  it  ought  not 
to  retain."  The  evidence  upon  the  question 
of  the  receipt  of  the  money  sought  to  be  re- 
covered appears  to  t>e  quite  unsatisfactory. 
On  behalf  of  the  plaintiff,  the'coimty  treasurer 
was  sworn  as  a  witness,  and,  after  stating 
that  he  bad  with  him  the  book  showing  the 
receipts  of  the  county  treasurer  for  the  year 
1899  for  moneys  collected  for  fines,  waa  ask- 
ed thL*  following  question:  "Does  that  book 
show  the  receipt  during  the  year  1899,  by  this 
county,  and  by  the  board  of  county  commis- 
ftioners  of  this  county,  of  moneys  received  up- 
on fines  paid  to  one  N.  B.  Anderson,  Justice  of 
the  peace,  in  this  county,  by  Hyrum  Severson, 
K.  P.  Houtz,  and  Andrew  Hudson?"  The  wit- 
ness answered,  "I  find  moneys  received  from 
E3.  P.  Houtz,  I  think,  or  Eugene."  That  is 
the  extent  of  the  Information  derived  from 
tbat  witness.  He  was  asked  to  turn  to  the 
page  where  the  entry  mentioned  by  blm 
waa  to  be  found,  and  to  read  from  the  stub 
upon  which  the  memorandum  appeared.    He 


did  read  it  showing  that  It  purported  to  show 
the  receipt  of  $500  from  Eugene  Houtz  and 
John  Duckworth  &  Co.  for  trespassing;  and, 
upon  motion  being  made  to  strike  out  the 
answer  of  yie  witness,  as  not  Identifying  the 
money  mentioned  as  the  money  sued  for, 
counsel  for  plaintiff  consented  that  it  should 
go  out  "for  the  present"  and  it  was  not 
again  called  for.  The  only  material  answer 
of  the  witness  remaining  in  the  case,  above 
quoted,  stated  no  amount  and  no  fact  by 
which  it  Is  possible  to  ascertain  that  what 
be  said  he  had  found  in  the  book  had  any 
relation  to  the  fines  which  this  action  was 
brought  to  recover.  In  addition  to  that  tes- 
timony, the  only  other  evidence  upon  the 
subject  is  to  be  found  In  the  testimony  of 
Mr.  Sammon.  who  was  the  prosecuting  attor- 
ney when  the  fines  are  alleged  to  have  been 
paid.  Before  referring  to  his  testimony.  It 
',  should  be  stated  tbat  the  docket  entries  of 
I  the  Justice  Introduced  In  evidence  to  show 
the  proceedings  bad  before  him,  the  Judg- 
ment and  payment  of  the  fines  declared  ex- 
pressly in  two  of  the  cases— those  against 
Severson  and  B.  P.  Houtz— that  the  parties 
pleaded  guilty,  and  paid  the  fine  and  costs 
in  checks;  and  that  the  other  party,  Andrew 
Hudson,  having  entered  a  plea  of  not  guilty, 
was  convicted,  and  sentenced  to  pay  fine, 
and  gave  notice  of  appeal,  and  furnished  a 
bond,  bat  several  days  later  came  in  and  paid 
the  fine  and  costs,- the  docket  not  stating  the 
manner  of  payment.  Mr.  Sammon  was  ask- 
ed if  he  had  paid  in  to  the  county  treasurer 
any  of  the  moneys  mentioned  in  the  docket 
entries  of  Justice  of  the  Peace  Anderson  which 
had  been  Introduced  in  evidence.  He  replied 
that  he  delivered  some  checks  given  him  by 
Mr.  Anderson  to  the  county  treasurer,  and 
that  he  understood  them  to  be  in  satisfaction 
of  the  fines.  In  answer  to  other  questions  he 
stated  that  he  acted  merely  as  custodian  for 
the  justice  in  the  transmission  of  the  money. 
At  first  he  stated  that  what  he  had  brought 
in  he  understood  to  cover  the  amount  of  the 
fines  in  the  three  cases,  outside,  possibly,  of 
some  of  the  costs;  but  afterwards  corrected 
himself  by  stating  tbat  the  fine  In  one  case 
had  not  been  paid  until  after  the  trial,  and, 
as  he  was  not  there  when  payment  was 
made,  he  knew  nothing  about  it  and  did  not 
bring  it  in.  On  cross-examination  he  tes- 
tified that  the  fines  paid,  so  far  as  he  knew, 
were  paid  in  checks;  hut  he  acknowledged 
himself  unable  to  say  whose  checks  tltey 
were.  He  was  examined  further  upon  the 
subject,  with  the  result  that,  according  to 
his  recoUectiou,  the  fines  were  paid  by  par- 
ties other  than  those  summoned  before  the 
Justice;  but  his  testimony  did  not  further  en- 
lighten the  case  as  to  whose  checks  were  giv- 
en in  payment  of  the  fines.  Being  again 
questioned  by  counsel  for  plaintiff,  he  tes- 
tified as  follows:  "Question.  Ton  say  this 
money  which  you  personally  brought  Into  the 
county  treasurer's  office  was  in  the  form  of 
checks?  AnswOT.  That  was  my  understand- 
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ing:  sealed  up  In  to  envelope;  and  I  never 
got  to  see  It,  but  my  Impression  is  tbey  were 
checks.  Question.  Did  you  ever  see  one  of 
these  checks?  Answer.  I  don't  thiuk  I  have. 
No,  Mr.  Rogers,  I  don't  think  I  hare."  Now, 
without  any  disposition  to  be  lechnical,  it 
seems  to  ns  that  the  proof  of  the  receipt  of 
the  money  by  the  county  is  insufficient  to 
authorize  a  reversal  of  the  Judgment  Not 
having  seen  the  checks,  and  they  being  seal- 
ed up  in  an  envelope,  Mr.  Sammon  was  dear- 
ly incapable  of  testifying  to  the  fact  that  the 
fines  were  actually  paid  to  the  treasurer. 
Indeed,  his  statements  were  guarded  in  that 
respect,  and  he  stated  merely  his  understand- 
ing that  the  envelope  he  brought  with  him  to 
the  treasurer's  office  was  supposed  to  con- 
tain the  fines  in  two  of  the  cases.  Whether 
the  checks,  if  in  fact  delivered,  were  ever 
collected,  is  not  disclosed.  It  may  be  said 
that,  tad  they  not  been  collected,  suit  would 
not  have  been  brought;  but  it  was  Incumbent 
upon  the  plaintiff  to  establish  his  case,  and 
certainly  it  was  bis  duty  to  show  the  very 
material  fact  in  his  case  that  the  money 
claimed  had  been  paid  into  the  county  treas- 
ury, the  allegation  upon  that  subject  having 
been  denied  by  the  answer.  In  case  of  the 
fine  paid  some  time  after  the  hearing,  there 
is  no  proof  whatever  to  show  Its  receipt  by 
the  county. 

We  might  rest  here,  wlthont  discussing  any 
other  question  in  the  case,  bnt  we  find  the 
evidence  to  be  not  altogether  convincing  that 
the  money  was  paid  involuntarily,  or  while 
ander  duress,  and  to  avoid  hnprlsonment.  It 
may  be  conceded  that  when  there  is  an  arrest 
for  improper  purposes,  wlthont  a  just  cause, 
or  an  arrest  for  a  just  cause,  but  without  law- 
ful authority;  or  where  there  is  an  arrest  for 
a  Just  cause,  and  under  lawful  authority,  for 
unlawful  purposes,— it  may  be  construed  to 
constitute  duress.  Richardson  v.  Duncan,  8 
N.  H.  608;  Severance  v.  Kimball,  8  N.  H. 
886.  In  Dnrr  v.  Howard,  6  Ark.  461,  recov- 
ery was  permitted  of  a  fine  Imposed  for  a 
criminal  offense  by  the  mayor  of  a  town  with- 
out jurisdiction  of  the  ofTense,  where  It  ap- 
peared that  the  party  bad  been  ordered  into 
custody  of  an  officer  until  the  fine  was  paid, 
and  while  in  such  custody  the  fine  was  paid 
to  the  officer,  and  the  party  then  released.  In 
Harvey  v.  Town  of  OIney,  42  111.  336,  where 
the  plaintiffs  had  paid  a  license  fee  to  carry 
on  a  certahi  business  under  a  void  ordinance 
that  provided  for  the  imposition  of  a  fine  and 
a  sentence  of  imprisonment  upon  a  party  con- 
ducting the  business  without  a  license,  the 
court  said  tiiat  the  mere  invalidity  of  the 
ordinance  would  probably  form  no  ground 
for  recovery  of  the  money  if  the  payment 
was  really  voluntary,  and  that  the  question 
should  have  been  left  to  the  jury,  and  that, 
if  the  money  vras  paid  under  threats  of  prose- 
cution, or  under  a  belief,  induced  by  the  offi- 
cers of  the  town,  that  only  by  payment  could 
they  escape  prosecution,  and  was  paid  by 
them  under  protest,  then  the  payment  would 


not  have  been  voluntary.  In  Bailey  v.  To'wn 
of  PaolUna,  68  Iowa,  463,  20  N.  W.  418,  tbe 
action  was  for  the  recovery  of  a  fine  and 
costs  Imposed  by  the  mayor  under  an  in- 
valid ordinance.  It  appeared  that  on  the  trial 
for  the  offense  the  accused  raised  no  objec- 
tion to  the  validity  of  the  ordinance,  and  paid 
the  money  while  under  arrest,  but  wlthont 
protest  The  court  held  that  unda  such  cir- 
cumstances the  payment  would  be  volontary. 
and  It  was  said:  "It  is  not  claimed  that  tbe 
defendant  in  the  Judgment  was  induced  to 
make  the  payment  through  fraud,  deceit,  or 
mistake  of  fact  It  is,  bowevor,  insisted  that 
he  was  under  duress  when  be  made  the  pay- 
ment by  reason  of  the  fact  that  he  was  then 
under  arrest  Bnt  it  is  not  shown  that  the 
arrest  had  anything  to  do  with  the  paymoit. 
or  that  the  defendant  was  constrained  or  In- 
fluenced thereby  to  make  It  It  Is  not  shown 
that  because  of  the  duress  by  the  arrest  tbe 
defendant  made  the  payment  nor  can  such  a 
thing  be  Inferred.  We  may  readily  presume 
that  the  defendant  paid  the  fine  and  costs 
because  he  believed  the  Judgment  against  him 
valid;  and  tills  we  are  required  to  presume 
In  the  absence  of  any  showing  of  objection,  or 
that  the  payment  was  made  under  protest. 
In  our  opinion,  the  circuit  court  rightly  heldL 
upon  the  facts  presented  to  as.  that  plain- 
tiff cannot  recover."  In  Oomstock  v.  Tapper. 
60  Vt  596,  money  was  paid  to  an  attorney 
employed  to  prosecute  the  one  paying  the 
money  for  unlawfully  selling  liquor,  and  wa» 
afterwards  paid  to  the  county  clerk.  No  war- 
rant had  been  served,  and,  of  course,  there 
was  no  record  of  a  fine  having  been  imposed. 
A  complaint  however,  had  been  drawn,  and  a 
warrant  issued.  The  trial  court  found,  in  a 
suit  brought  to  recovo'  the  money,  that  It 
was  paid  to  save  plaintiff  from  prosecntlon: 
that  the  proceedings  in  the  settlement  were 
Illegal,  but  that  the  money  having  been  i>aid 
to  purchase  the  peace  of  the  plaintiff,  he  was 
not  entitled  to  recover  it  The  supreme  court 
said:  "This  must  be  regarded  either  as  a 
voluntary  payment  in  satisfaction  and  dis- 
charge of  a  claim  made  upon  the  plalntlflr,  in- 
to buy  off  from  and  quiet  a  criminal  prosecu- 
tion to  which  he  was  ezimsed.  Nothing  In  the- 
character  of  extortion  or  duress  is  shown  tliat 
relieves  the  transaction  from  the  character, 
or  the  plaintiff  from  the  position,  whldi  wv 
assign  to  them  as  above.  This  being  so,  plain- 
tiff cannot  have  the  money  back  by  action. 
See  books  and  cases  passim."  It  was  Iield  in 
a  case  In  Pennsylvania  that,  to  constitute 
duress  by  Imprisonment  the  latter  most  be 
unlawful,  or  there  must  be  an  abuse  of  or 
an  oppression  under  lawful  process  or  legal 
detention;  and  that,  if  there  Is  an  arrest  tor 
a  Just  canse,  bnt  for  an  unlawfnl  parpoee. 
the  party  arrested,  if  he  is  hidnced  thme- 
by  to  enter  Into  a  contract  may  avoid  It  a* 
one  procured  by  duress.  And  where  It  wa» 
found  that  the  property  bad  been  parted  with 
under  duress  by  imprisonment  although  un- 
der legal  warrant,  the  prosecution  havlns 
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been  conducted  for  the  purpose  of  extorting 
money  from  the  accused,  the  property  could 
be  recovered.  Fillman  v.  Ryon,  168  Pa.  484, 
82  Ati.  89.  In  the  case  of  Carver  t.  U.  S., 
Ul  U.  S.  609,  4  Sup.  Ct.  801,  28  L.  Ed.  540, 
the  plabitifr  had  been  convicted  by  a  military 
commission  of  defrauding  the  government, 
and  was  sentenced  to  pay  a  fine,  and  paid 
the  fine,  and  was  then  released.  Afterward 
he  consented  that  the  money  so  paid  might 
pass  Into  the  treasiury  as  a  credit  upon  his 
accounts.  It  was  held  that  he  could  not  re- 
cover the  money  dther  on  the  ground  that  the 
fine  was  lUegrally  Imposed  or  that  It  was  paid 
under  duress.  In  McKee  y.  Town  Oouncll, 
1  Rice,  24,  plaintiff  was  tlned  for  exhibiting 
certain  shows  In  violation  of  a  town  ordi- 
nance. It  was  held  that  the  money  could  not 
be  recovered  back,  and  the  court  said  that 
the  case  did  not  come  within  the  cases  on  the 
subject  of  money  paid  under  color  of  legal 
proceedings,  or  void  process,  or  extortion,  or 
obtained  by  oppression.  It  does  not  appear 
that  the  plaintiff  was  under  arrest  when  the 
money  was  paid.  An  early  case  In  Kentucky 
la  apparently  somewhat  at  variance  with 
some  of  the  cases  above  cited.  In  that  no  con- 
sideration seems  to  have  be«i  given  to  the 
point  whether  the  payment  was  made  volun- 
tarily or  when  under  duress.  Stromburg  v. 
Earick,  6  B.  Hon.  678.  An  action  was 
brought  against  a  Justice  of  the  peace  to  re- 
cover a  fine  paid  to  that  officer  In  satisfaction 
of  a  sentence  rendered  wttfaont  Jurisdiction. 
On  the  ground  that  the  plaintiff  was  convict- 
ed of  an  offense  not  punishable  by  the  Justice, 
It  was  held  that  the  money  could  be  recover- 
ed. It  does  not  appear  from  the  report  of 
the  case  whether  the  fine  was  paid  while  the 
party  was  under  arrest  or  not  but  the  de- 
cision apparently  supports  the  proposition  that 
the  fine  could  be  recovered  back  upon  a  mere 
showing  that  the  Judgment  was  void.  But 
In  a  more  recent  case  It  was  held  by  the  court 
of  appeals  of  Kentucky  that  where  one  who 
was  arrested  for  violating  a  city  ordinance  re- 
quiring every  huckster  to  take  out  a  license 
procured  a  dismissal  of  the  warrant  by  tak- 
ing out  a  license.  Instead  of  standing  trial  and 
proving  his  Innocence,  as  he  might  have  done, 
by  showing  that  be  came  within  an  exception 
mentioned  in  the  ordinance,  the  license  was 
voluntarily  paid,  and  could  not  be  recovered 
back  from  the  city.  Bean  v.  City  of  Mlddles- 
boro,  57  8.  W.  478.  In  Maine  It  was  held 
that  the  payment  of  a  tax  which  may  con- 
scientiously be  retained,  with  the  full  knowl- 
edge of  all  the  facts,  after  one  has  been  ar- 
rested for  Its  nonpayment  and  dischargred  on 
his  promise  to  pay  It  Is  voluntary,  and  cannot 
be  recovered  back,  notwithstanding  informal- 
ities In  its  assessment.  Fellows  v.  School 
DIst,  39  Me.  559.  We  have  not  been  able  to 
examine  a  case  said  to  be  reported  In  12  Court 
of  Claims  Reports,  wherein  It  is  said  to  have 
been  decided  that  the  payment  of  a  fine  to 
obtain  release  from  imprisonment  cannot  be 
deemed  voluntary.    DevUn  v.  U.  S.,  12  Ct  Cl. 


266.  And  this,  we  think.  Is  a  cwrect  state- 
ment of  the  law.  The  question  In  the  case  at 
bar  Is  whether  the  payments  were  made  t» 
obtain  release  from  Imprisonment  and  invol- 
untarily made.  In  Elston  v.  City  of  Chica- 
go. 40  111.  014.  89  Am.  Dec.  361,  the  court 
said:  "No  case  can  be  found  where  money 
has  been  voluntarily  paid,  with  a  full  knowl- 
edge of  the  facts  and  circumstances  under 
which  it  was  demanded,  which  holds  that  it 
can  be  recovered  back  upon  the  ground  that 
the  payment  was  made  under  a  misapprehen- 
sion of  the  legal  rights  and  obligations  of  the 
party  payhig.  And  it  Is  Invariably  held  that 
a  payment  Is  not  to  be  regarded  as  compul- 
sory, unless  made  to  relieve  the  person  or 
property  from  an  actnal  or  existing  duress 
Imposed  upon  hhn  by  the  party  to  whom  the 
money  Is  paid."  See,  also,  Benson  v.  Monroe. 
7  Cush.  125,  54  Am.  Dea  716;  Town  of 
LIgonler  v.  Ackerman,  46  Ind.  562,  16  Am. 
Rep.  82.^ 

Now,  in  the  case  at  bar  it  appears  that  the 
parties  accused  before  the  Justice  were  not  ar- 
rested, nor  were  warrants  issued  for  their  ar- 
rest A  summons,  as  in  civil  cases,  was  is- 
sued and  served,  requiring  the  parties  to  ap- 
pear In  three  days.  They  appeared,  and  the 
docket  of  the  Justice  as  to  two  of  the  parties 
recites  that  they  each  pleaded  not  guilty, 
and  afterward  changed  their  pleas  to  guilty, 
after  having  been  duly  informed  of  their  right 
to  waive  examination  to  the  district  court, 
and  also  their  right  of  appeal.  Thereupon 
the  sentence  of  the  court  was  as  to  each  that 
he  pay  a  fine  of  $500  and  all  costs  of  prose- 
cution, and  to  stand  committed  untii  such 
fine  and  costs  be  paid;  that  defendant  paid 
fine  and  costs  in  checks,  and  was  discharged 
from  custody.  In  the  thh^J  case  the  recitals 
are,  in  substance,  that  a  plea  of  not  guilty 
was  entered,  and  a  hearing  had,  and  witness- 
es examined;  whereupon  It  is  stated  that  la 
the  opinion  of  the  court  defendant  Is  guilty, 
and  he  was  sentenced  to  pay  a  fine,  and  that 
he  be  held  in  custody  by  the  constable  until 
such  fine  be  paid,  or  he  be  otherwise  legally 
discharged.  Defendant  gave  notice  of  ap- 
peal, and  gave  a  bond  of  $575  to  secure  the 
fine  and  costs,  until  he  could  get  a  bond  of 
$1,200  to  appear  In  the  district  court  SaI(J 
bond  was  furnished  August  12,  1899.  T^ter 
defendant  paid  fine  and  costs,  and  the  case 
was  closed.  The  prosecuting  attorney,  who- 
was  present  at  the  hearings  bad  before  the 
Justice,  was  examined  as  to  the  circumstances 
of  the  payments  in  the  two  cases  first  above 
mentioned.  He  stated  that  one  of  the  parties 
asked  what  the  procedure  would  be  after  ap- 
pealing and  furnishing  bond,  and  that  cither 
the  court  or  himself  informed  him  the  tine 
would  be  at  least  $.%0;  that  he  then  asked 
permission  to  plead  guilty,  and  save  the 
trouble  of  putting  up  a  bond  or  perfecting  his- 
appeal,  and  be  permitted  to  pay  the  $300; 
that  one  other  of  the  parties  asked  permis- 
sion to  do  likewise,  and  waive  any  hearing, 
which  was  granted.  "They  furnished  the 
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checks  nnder  this  statement"  This  was 
brought  out  from  the  witness,  who  had  been 
called  by  the  plaintiff,  on  cross-examination. 
He  was  then  asked  the  following  question: 
"Well,  you  say  that  these  parties  asked  per- 
mission to  plead  guilty,  and  asked  what  was 
the  lowest  fine  that  they  could  be  fined  In  the 
district  court,  and  that  they  wanted  to  pay 
that,  and  avoid  any  further  trouble?"  The 
witness  answered,  "Yes,  sir."  "Question. 
That  Is,  they  wanted  to  adjust  this  matter 
of  the  Informations  that  had  been  filed  against 
them  for  bringing  sheep  into  the  county  or 
the  state  In  violation  of  law,  and  stated  their 
willingness  to  pay  the  lowest  fine  that  could 
be  administered  In  the  district  court,  and 
costs  up  to  that  time,  and  end  the  matter  that 
way?  Answer.  Yes,  shr.  Question.  And  it 
was  under  those  circumstances  that  the  pay- 
ments were  made?  Answer.  Yes,  sir."  We 
probably  know  Judicially  that  Thayne  precinct 
Is  situated  in  what  Is  known  as  "Star  Valley," 
a  section  quite  remote  from  the  county  seat, 
where  the  sessions  of  the  district  court  are 
held:  and  there  appears  a  reasonable  ground 
for  conceiving  that  the  parties  might  have 
been  deshx>us  of  avoiding  the  necessity  of 
putting  up  bonds  and  attending  at  the  nect 
term  of  the  district  couit.  Of  course,  on  the 
matter  of  appeal  there  was  a  misconception 
of  the  legal  status  of  the  case.  The  Juris- 
diction of  the  Justice  seems  to  have  been  com- 
plete for  the  purpose  of  examining  into  the 
complaints,  and,  if  proper  cause  was  found, 
to  recognize  the  parties  to  appear  before  the 
district  court,  or,  in  default  of  a  recognizance, 
to  commit  them  until  discharged  by  due 
course  of  law.  He  was  not  authorized  to  ad- 
Judge  guilt  so  as  to  pronounce  sentence,  and 
the  Judgment  rendered  was  in  excess  of  his 
Jurisdiction,  and  therefore  void. 

It  seems  that  the  parties  were  represented 
by,  or  had  the  assistance  of,  one  who  acted 
for  them  in  the  capacity  of  attorney,  or  at 
least  as  an  adviser;  but  It  was  attempted  to 
be  shown  that  he  was  not  a  regularly  admit- 
ted attorney.  A  reference  to  the  recitals  of 
the  Justice's  docket  would  seem  to  indicate 
that  the  magistrate  was  not  entirely  dear 
regarding  the  procedure,  since  there  was  a 
strange  mixture  in  the  information  given  to 
the  parties  that  they  might  waive  examina- 
tion or  appeal.  They  might  have.  Indeed, 
waived  examination,  and  given  bonds  to  ap- 
pear before  the  district  court  to  answer  for 
the  offense  charged.  And,  Indeed,  in  ordi- 
nary cases  an  appeal  lies  from  a  Judgment 
of  the  Justice  of  the  peace.  But  in  the  case 
of  a  preliminary  examination  It  is  a  misno- 
mer, at  least,  to  speak  of  an  appeal  to  the 
higher  court  Nevertheless,  the  effect  upon 
these  parties  would  have  been  much  the 
same  in  theh:  situation.  Their  recognizance 
would  have  been  required,  and,  failing  to 
furnish  it  their  commitment  would  follow. 
It  should  be  remembered  that  the  Justice 
had  authority  to  hold  the  accused  parties 
for  trial  in  the  district  court  and  to  commit 


them  in  default  of  ban.  Had  he  done  so, 
the  custody  by  an  officer  would  not  have 
amounted  to  an  unlawful  restraint  The  er- 
ror of  the  magistrate  was  In  assuming  to 
pass  sentence. 

It  it  be  true— and  no  contradiction  of  th<> 
testimony  of  the  prosecuting  attorney  was 
attempted— that  understanding  the  lowest 
fine  that  could  l>e  imposed  for  the  offense 
was  1600,  and  realizing  their  guilt  or  not 
caring  to  contest  the  complaint  they  ex- 
pressed a  willingness  to  pay  the  lowest  One 
provided  by  statute,  and  avoid  further  trou- 
ble, and,  agreeable  to  such  a  desire,  the  Jus- 
tice entered  up  the  fine  and  received  it  and 
they  offered  no  objection  or  protest  there 
must  appear  to  be  some  foundation  for  the 
district  court  to  have  found  that  the  pay- 
ments were  made  voluntarily,  and  not  under 
compulsion  or  duress.  Especially  when  it  if 
considered  that  the  record  nowhere  discloses 
that,  in  obedience  to  the  order  of  the  coiut. 
either  of  the  parties  were  taken  into  custody 
by  any  ofiicer,  or  that  any  commitment  for 
that  purpose  was  issued.  They  were  before 
the  Justice  in  response  merely  to  a  summons, 
and  had  not  been  under  arrest  at  any  time. 
That  is  the  effect  of  the  disclosures  of  the 
Justice's  docket  entries,  and  Mr.  Sammon, 
the  prosecuting  attorney,  testified  that  no 
arrest  was  made.  Indeed,  it  does  not  ap- 
pear by  the  docket  entries,  nor  was  it  oth- 
erwise shown,  that  a  sheriff  or  constable 
was  present  at  the  hearings. 

In  the  third  case.  It  is  evident  that  the  par- 
ty was  not  In  custody  when  the  fine  was 
paid.  He  had  given,  first  a  bond  to  secure 
the  fine  and  costs,  and  afterward  furnished 
a  bond  for  his  appearance  at  the  district 
court  He  need  not  have  paid  the  fline.  But 
he  subsequently  appeared,  and  paid  the 
samsi  It  can  hardly  be  contended  that  his 
payment  was  made  nnder  duress.  Unless, 
therefore,  the  solitary  fact  that  the  Judgment 
was  void  as  in  excess  of  the  Jurisdiction  of 
the  Justice  constitutes  a  sufficient  ground 
for  recovering  back  the  money  paid  In  these 
cases  without  objection  or  protest  It  la 
doubtful,  to  say  the  least  whether  the  plain- 
tiff established  any  right  upon  the  merits 
of  the  action.  In  the  two  cases  where  pleas 
of  guilty  were  entered,  it  may  be  that  the 
proceedings  ought  to  be  construed  as  amount- 
lug  to  duress,  and  rendering  payment  of  the 
fines  necessary,  in  the  absence  of  t>ond,  to 
procure  release  from  custody  without  any 
other  or  contrary  showing;  but  if  tbe  i»y- 
ments  were  Induced,  not  because  of  tbe 
threatened  imprisonment  or  actual  constraint 
occasioned  by  the  order  of  the  Justice,  but 
preferably  to  close  the  matter,  and  avoid 
further  inconvenience  and  trouble,  without 
waiting  on  the  district  court  and  the  justice 
and  prosecuting  attorney  agreed  to  their  ex- 
pressed desires,  and  the  record  was  made  up 
accordingly,  and  the  parties  allowed  to  (V 
part  upon  payment  of  the  smallest  penalty 
that  could  be  inflicted  In  the  proper  forum. 
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ttie  district  court  would  have  been  warr^t- 
cd  In  finding  tbe  payments  to  have  been  toI- 
nntarily  made.  We  think  the  evidence  pre- 
sented a  question  of  (act  for  the  courf a  de- 
termination in  that  respect  And  It  seems 
to  ns  Immaterial  that  the  parties  may  have 
misconceived  the  authority  of  the  magis- 
trate, and  believed  that  an  appeal  was  the 
method  to  be  pursued  in  reaching  the  dis- 
trict court  There  was  no  misunderstanding 
of  the  facts  upon  which  the  complaints  were 
based,  nor  of  the  charge  preferred  against 
them;  and,  while  the  proceedings  taken  to 
settle  the  matter  were  irregular,  and  unau- 
thorized by  law,  assuming  the  payment  of 
the  lines  to  have  been  the  result  of  agree- 
ment, we  are  inclined  to  the  opinion  that  the 
situation  would  not  afford  ground  for  the 
recovery  back  of  the  money.  In  view  of  our 
decision  upon  the  other  questions  involved, 
it  is  unnecessary  that  we  express  any  defi- 
nite conclusion  upon  the  effect  of  the  evi- 
dence on  this  branch  of  the  case.  We  have 
referred  to  some  of  the  authorities  bearing 
upon  the  subject  and  discussed  it  at  some 
length,  for  the  reason  that  the  question  may 
have  entered  into  the  consideration  of  the 
trial  court.  We  will  say,  however,  that  we 
regard  the  right  to  recover  back  the  fines  In 
controversy  as  at  least  doubtful,  in  view  of 
all  the  evidence  touching  the  circumstances 
att3i3dlng  the  payment  and  the  situation  of 
the  partiE3  at  the  time.  The  record  does 
not  disclose  error  in  the  Judgment,  and  It 
will  be  affirmed. 
Afi^lrmed. 

CORN  and  KNIGHT,  JJ.,  concur. 


STATE  V.  WILMBUSSE. 
(Supreme  Conrt  of  Idaho.    Nov.  24,  1902.) 

INFORMATION  —  INDORSING  NAMES  OP  WIT- 
NESSBS-HOMICIDE-DTINQ  DECLARATIONS— 
RBS    QEST^S— WITNESSES— COMPETENCY. 

1.  Under  section  2  of  an  act  (Laws  5th  Sess. 
1899,  p.  125)  requiring  the  disti-ict  attorney  to 
indorse  on  the  information  the  names  of  all 
witnesses  known  to  bim,  at  the  time  of  filing 
the  same,  and  at  such  time  before  the  trial  of 
an.v  case  as  the  court  may,  by  rule  or  other- 
wise, prescribe,  indorse  thereon  the  names  of 
■neb  witnesses  as  sliall  then  be  known  to  him. 
It  wns  not  error  to  permit  the  prosecuting  at- 
torney to  indorse  the  names  of  other  witnesses 
ou  the  information  after  tbe  trial  jury  had 
tr«eo  impaneled;  it  being  shown  that  such  wit- 
nesses were  unknown  to  bim  prior  to  that  time. 

2.  When  a  paper  puri>ort!ng  to  be  a  dying 
declaration  is  offered  in  evidence,  it  is  not  error 
to  deuy  tbe  motion  of  counsel,  for  defendant  to 
tbeo  and  there  introduce  evidence  of  the  in- 
competency of  the  person  to  make  such  declara- 
tion: opportunity  being  thereafter  given  to  in- 
troduce such  evidence. 

3.  Before  a  dying  declaration  is  admitted  in 
evideuce,  the  competency  of  the  person  to  make 
it  must  be  shown. 

4.  In  establiRhing  the  competency  of  a  person 
to  make  a  dying  declaration,  it  is  proper  to 
show  what  he  said  in  regard  to  his  hope  of 
recovery,  or  his  belief  that  death  was  at  hand. 
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S.  Tbe  statement  oif  a  person,  a  few  moments 
after  he  had  received  a  fatal  shot,  that  the  de- 
fendant fired  such  shot,  was  a  part  of  tbe  res 
gcstse,  and  was  properly  received  in  evidence. 

G.  A  prosecntiiig  attorney  ma^  be  a  competent 
witness  for  tbe  state  in  a  criminal  action. 

7.  A  dving  declaration,  although  not  all  writ- 
ten in  the  presence  of  the  person  making  It, 
may  be  competent,  where  it  is  shown  that  the 
entire  declaration  was  read  to  the  deceased,  and 
that  he  fully  understood  it,  and  signed  it  as  and 
for  bis  dying  declaration. 

8.  It  is  not  error  to  reject  evideuce  showing 
that  a  deceased  person  was  not  competent  to 
make  a  dying  declaration  two  days  after  such 
declaration  was  made.  Tbe  evidence  must  be 
confined  to  the  competence  of  such  person  at 
the  time  the  declaration  was  made. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kootenai  coun- 
ty; A.  E.  Mayhew,  Judge. 

0.  H.  H.  Wllmbusse  was  convicted  of  mur- 
der, and  appeals.    Affirmed. 

McFarland  &  McFarland,  for  appellant. 
Frank  Martin,  Atty.  Gen.,  James  Graham, 
Co.  Atty.,  and  John  B.  Goode,  for  the  State. 


SULLIVAN,  J.  The  defendant  was  tried 
and  convicted  of  the  crime  of  murder  of  J. 
C.  Brady  on  the  5th  day  of  July,  1901,  and 
sentenced  on  December  30,  1901,  to  the  state 
prison  at  Boise  City  for  the  period  of  his 
natural  life.  The  defendant  applied  for  a 
new  trial,  whicb  was  denied  by  the  court. 
This  appeal  is  from  the  Judgment  and  order 
denying  a  new  trial.  Fourteen  alleged  er- 
rors are  assigned,  touching  the  admission  and 
rejection  of  testimony,  the  Insufficiency  of 
the  evidence  to  sustain  the  verdict,  tbe  giv- 
ing of  certain  instructions  to  the  Jury,  and 
the  overruling  of  the  motion  for  a  new  trial. 

The  following  facts  appear  from  the  rec- 
ord: That  tbe  deceased,  J.  C.  Brady,  at  the 
time  of  tbe  homicide,  was  the  probate  Judge 
of  Kootenai  county;  that  In  the  summer  of 
1899  the  defendant  was  brought  before  him 
on  a  charge  of  insanity;  that,  after  the  hear- 
ing, Judson  Brady  consigned  the  defendant 
to  the  asylum  for  the  insane  at  Blackfoot, 
Idaho,  and  thereafter  appointed  one  Charles 
L.  Sherwood  as  guardian  of  tbe  property  of 
the  defendant.  Several  months  after  the  de- 
fendant had  been  an  inmate  of  said  asylum, 
he  escaped  therefrom,  and  in  a  few  days 
thereafter  was  apprehended  at  Ogden,  Utah, 
and  returned  to  the  asylum,  and  remained 
an  inmate  there  until  tbe  month  of  June, 
1900,  when  be  again  escaped,  and  made  his 
way  back  to  Kootenai  county,  to  his  home 
or  farm,  near  Rathdrum.  The  miperlnteiid- 
eat  of  the  asylum  wrote  to  the  sheriff  of  said 
county  of  defendant's  escape,  and  requested 
the  sheriff  to  keep  "an  eye  on  him";  that,  if 
he  showed  symptoms  of  a  recurrence  of  lus 
trouble,  to  take  him  in  charge  aud  to  notify 
him  (the  superintendent).  It  also  appears 
that  after  the  last-mentioned  escape  the  de- 
fendant was  in  and  about  Rathdrum  from 
about  the  1st  of  June  to  the  5th  of  July,  1901. 

f  i.  8m  Crtmlsal  Law.  voL  14.  Cant,  DIs.  ISU. 
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and  that  on  the  ntgbt  of  the  latter  date,  at 
aboat  half  past  10  o'clock,  the  homicide  oc- 
curred. It  appears  from  the  writing  intro- 
duced on  the  trial  as  the  dying  declaration 
of  Judge  Brady  that  the  defendant  entered 
the  Judge's  office  at  Rathdrum  about  the  time 
and  date  last  above  mentioned,  and  said, 
"How  do  you  feel  to-nlgbtr*  The  Judge  an- 
swered: "Pretty  fair.  How  are  you?"  De- 
fendant then  said,  "Take  that  in  your  old 
face,"  and  pulled  out  his  pistol  and  fired. 
The  defendant  then  put  out  the  light  and  left 
the  office.  The  ball  struck  the  Judge  In  the 
face,  under  the  right  eye,  and  went  almost 
horizontally  backward,  and  "lodged  against 
the  brain."  "The  base  of  the  skull  was  pen- 
etrated and  fractured."  It  appears  that  the 
deceased,  after  receiving  the  shot,  got  up  out 
of  his  chair,  went  to  the  door,  and  partly 
fell  down  the  front  steps,  where  he  was  pick- 
ed up.  The  following  morning,  July  0th,  the 
deceased  was  taken  to  the  Sacred  Heart  Hos- 
pital at  Spokane,  Washington,  and  died  there 
about  half  past  6  o'clock  on  the  morning  of 
the  17th  of  July,  1901,  from  the  effect  of  said 
gimshot  wound.  The  sheriff  of  Kootenai 
county  and  his  wife  were  occupying  a  room 
over  the  Jail,  and  about  60  or  CO  feet  from 
the  office  of  the  deceased,  at  the  time  the 
shooting  occurred,  and  bad  Just  retired  for 
the  night  when  they  heard  the  shot  On 
hearing  the  shot,  they  both  got  up,  and  look- 
ed out  of  different  windows  towards  the 
Judge's  office.  The  sheriff  himself  testified 
that  he  saw  a  man  in  said  office  immediately 
after  the  shot  was  fired,  and,  in  his  opinion, 
it  was  the  defendant  The  sheritTs  wife  tes- 
tifled  that  she  saw  a  man  dart  around  the 
courthouse,  and  stop  an  instant,  and,  on  tip- 
toe, peek  into  Judge  Brady's  window,  and 
that  man  was  the  defendant  Another  wit- 
ness testified  that  about  half  past  10  o'clock 
on  July  5,  1001,  he  was  told  that  Judge 
Brady  had  been  shot,  and  that  he  went  to 
the  sherifTs  office,  and  on  his  way  there,  and 
about  75  yards  therefrom,  he  met  the  de- 
fendant coming  from  said  office.  It  appears 
that  the  defendant  traveled  on  foot  from 
Rathdrum  to  Spokane,  Wash.,  between  the 
night  of  the  6th  of  July  and  the  0th  of  that 
month;  that  he  did  not  travel  on  the  high- 
way, but  went  across  fields  and  through  the 
timber,  and  slept  at  least  one  night  in  a 
straw  stack;  and  that  he  was  arrested  In 
that  city  on  the  latter  date.  It  also  appears 
from  the  evidence  that  the  defendant  im- 
agined certain  persons  were  trying  to  get  bis 
property  from  him,  and  that  sending  him  to 
the  insane  asylum  was  in  pursuance  of  that 
purpose,  and  that  Judge  Brady  and  others 
were  connected  therewith.  After  his  return 
therefrom  be  made  threats  that  he  was  go- 
ing to  get  even  with  them,  and  particularly 
with  Judge  Brody;  that  he  had  t>cen  robbed, 
and  wanted  to  get  the  property  back;  that 
bis  guardian  had  sold  out  and  got  away  from 
there.  Those  matters  evidently  greatly  agi- 
tated him  and  preyed  upon  his  mind.    The 


defendant  pleaded  *TTot  guilty,"  and  Inter- 
posed the  defense  of  Insanity.  The  Jury 
found  from  all  of  the  evidence  that  be  knew 
right  from  wrong  at  the  time  the  homicide 
was  committed,  "n  their  verdict  of  gnllty  of 
murder  in  the  second  degree. 

Under  the  first  alleged  error  assigned,  tt  Is 
contended  that  the  court  erred  In  permitting 
the  prosecuting  attorney  to  indorse  the  names 
of  certain  witnesses  on  the  information  after 
the  Jury  had  been  sworn  to  try  the  case. 
The  record  shows  that  after  the  Jury  had 
been  Impaneled,  and  before  any  witnesses 
were  sworn,  the  prosecuting  attorney  moved 
the  court  for  permission  to  Indorse  other 
names  of  witnesses  on  the  information,  and 
In  support  of  such  motion  presented  bis  affi- 
davit setting  forth  that  he  did  not  know  of 
said  witnesses  at  the  time  of  filing  the  In- 
formation; and,  upon  the  showing  made,  the 
court  granted  the  motion.  It  is  contended 
that  the  court  erred  therein,  for  the  reason 
that  by  Sess.  Laws  1899,  p.  125,  S  2,  It  is  pro- 
vided that  the  names  of  all  witnesses  shall 
be  indorsed  upon  the  Information  before  the 
trial.  Technically,  the  trial  began  when  the 
impaneling  of  the  Jury  was  begun.  But  it 
is  not  contended  that  defendant  was  In  ant- 
way  prejudiced  by  said  action  of  the  court 
The  evident  purpose  of  such  law  Is  to  In- 
form the  defendant  of  the  names  of  the  wit- 
nesses who  are  to  testify  against  him,  so  that 
he  may  have  an  opportunity  to  meet  and  con- 
trovert their  evidence.  And  had  the  defend- 
ant asked  for  time  for  that  purpose,  the 
court,  no  doubt,  would  have  given  It  to  him. 
The  supreme  court  of  Montana,  under  a  sim- 
ilar statute,  has  decided  that  a  ruling  by  a 
trial  court  like  the  one  under  consideration 
was  not  error.  State  v.  Schnepel,  5S>  Pac. 
927;  State  v.  Calder,  60  Pac.  903;  State  ▼. 
Sloan,  56  Pac.  364. 

At  the  time  the  dying  declaration  of  Judge 
Brady  was  offered  In  evidence,  counsel  for 
appellant  asked  permission  of  the  court  to 
introduce  testimony  to  show  that  at  the  time 
Judge  Brady  made  said  declaration  be  was 
not  competent  to  make  the  same.  The  re- 
quest was  denied  by  the  court  which  ruling 
Is  assigned  as  error.  We  think  It  would  have 
been  proper,  and  perhaps  the  better  practice, 
for  the  court  to  have  permitted  counsel  then 
and  there  to  introduce  any  competent  evidence 
to  show  that  deceased  was  not  In  a  proper 
condition  of  mind  or  competent  mentally  to 
make  said  declaration,  not  believing  that 
death  was  immluent— that  dissolntloii  was 
near  at  hand— at  the  time  he  made  It.  But 
the  court  evidently  concluded  that  the  proper 
time  for  defendant's  counsel  to  Introduce  tes- 
timony on  that  point  was  after  the  state  bad 
put  in  its  testimony  and  rested.  And  we  d» 
not  think  the  defendant  was  prejudiced  by 
the  action  of  the  court  in  that  regard,  as  am- 
ple opportunity  was  given  counsel  to  |»n- 
duce  all  of  the  testimony  he  desired  to  Intro- 
duce on  that  and  on  all  other  material  points. 

Dr.  Glvens,  who  was  medicaLsunerliitend- 
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ent  of  Bald  Insane  asylum  Trhtle  tbe  defend- 
ant was  an  Inmate  tbeee,  testified  on  tbe  trial 
in  behalf  of  tbe  defendant;  and,  from  bis  tes- 
timony contained  In  tbe  transcript,  I  am  nn- 
able  to  ascertain  wbetber  a  single  bypo- 
tbetical  question  including  tbe  actions  of  tbe 
defendant  Just  before,  at,  or  Just  after  tbe 
bomicide,  as  sbown  by  tbe  evidence,  was  pat 
to  said  witness.  He  did,  bowerer,  testify 
that  most  of  tbe  time  that  defendant  was  at 
the  asylum  be  bad  pretty  clear  ideas  of  right 
and  wrong. 

Dr.  Wenz  also  testified  for  tbe  defendant, 
and  testified  as  follows:  "If  It  was  shown 
by  tbe  evidence  that  Wllmbusse  on  tbe  6tb 
day  of  July  of  this  year  had  entered  tbe  of- 
fice of  Judge  Brady  between  the  hour  of  ten 
and  ten-thirty  o'clock  at  nlgbt,  and  remarked 
to  Judge  Brady,  'How  do  you  do?'  and  was 
answered:  'I  am  feeling  very  well.  How 
do  you  do?*— and  then  Wllmbusse  bad  pro- 
duced a  weapon  and  discharged  It  in  tbe  face 
of  Judge  Brady  then  and  there,  I  should 
think  tbe  man  knew  whether  be  was  doing 
right  or  wrong."  This  was  substantially  all 
of  tbe  evidence  ofTered  by  defendant's  coun- 
sel to  show  that  the  defendant  was  Insane, 
and  not  able  to  distinguish  between  right  and 
wrong,  at  tbe  time  be  fired  the  fatal  shot. 

Appellant  contends  that  the  court  erred  In 
permitting  witness  Callahan  to  answer  the 
following  question:     "You  may  state  what 
be  said  to  you  at  that  time?"    It  appears 
tlut  said  witness  had  testified  that,  outside 
of  abort  Intervals,  he  bad   been  constantly 
present  with  deceased  during  his  last  sick- 
ness;   that  be  bad  a  conversation  with  him 
about  a  week  before  he  died;    that  he,  In 
that  conversation,  told  witness  bow  be  felt 
In  regard  to  hope  of  recovery.    And  at  that 
point  In  bis  testimony  the  question  above  set 
forth  was  asked  the  witness.    The  court  per- 
mitted tbe  witness  to  answer  over  tbe  objec- 
tion of  counsel  for  appellant    Tbe  witness 
answered  as  follows:     "I  says,  'Brady,  old 
boy,  bow  are  you  feeling?*    He  says  to  me, 
'John,  It's  all  off  with  me.'    Those  were  tbe 
words  be  used."    Thereafter  tbe  witness  pro- 
ceeded to  testify  that  the  deceased  told  him 
substantially  tbe  same  facts  as  are  set  forth 
In  said  dying  declaration.    Tbe  evidence,  as 
a   whole,  shows  that  tbe  deceased  had  no 
hope  whatever  of  recovering  from  said  wound 
from  the  time  he  was  shot  up  to  tbe  moment 
of  his  death,  and  was  expecting  dissolntlon 
at  almost  any  moment;    that  he  made  said 
statement  or  declaration  believing  that  he 
would  not  recovCT  from   said   wound,   and 
made  It  under  that  belief.    That  being  true, 
it  was  not  error  to  admit  it  In  evidence. 

Within  a  few  moments  after  tbe  fatal 
•bot  was  fired,  tbe  deceased  told  Sheriff 
Dyer  that  tbe  appellant  shot  him,  which 
statement  was  properly  received  as  a  part  of 
the  res  gestae.  State  v.  Gilbert  (Idaho)  69 
Pac.  02.  See,  also.  State  v.  HcOann  (Idaho) 
«6  Pac.  823. 

Another  assignment  Is  that  tbe  court  erred 


in  permitting  the  prosecuting  attorney  to 
testify  In  regard  to  tbe  dying  declaration,  on 
behalf  of  tbe  state.  It  Is  sbown  that  said 
declaration  was  reduced  to  writing  and  wit- 
nessed by  said  attorney.  He  was  a  compe- 
tent witness  to  testify  in  regard  thereto,  and 
as  to  tbe  mental  condition  of  deceased  at  tbe 
time  said  declaration  was  reduced  to  writing 
and  signed  by  him.  There  was  no  error  In 
permitting  him  to  testify. 

It  Is  contended  that  the  court  erred  in  ad- 
mitting said  dying  declaration  because  It  ap- 
X)eared  that  a  portion  of  it  had  been  prepared 
out  of  tbe  presence  of  the  deceased.  The  evi- 
dence shows  that  Judge  Brady  sent  for  the 
prosecuting  attorney  for  the  purpose  of  having 
Wm  reduce  bis  dytag  declaration  to  writing; 
that  before  going  to  the  wounded  man  lie 
drew  what  he  termed  tbe  "formal"  part  of 
said  declaration,  and  in  tbe  presence  of  tbe 
deceased  drew  tbe  remaining  part  of  it  It  is 
shown  that  said  declaration  was  read  over 
to  deceased  after  it  was  reduced  to  writing, 
and  be  signed  tbe  same  as  bis  dying  declara- 
tion In  tbe  presence  of  John  O.  Callahan 
and  James  Graham,  and  requested  them  to 
witness  tbe  same,  which  they  did  In  bis 
presence.  Tbe  fact  that  the  formal  part  of 
said  declaration  was  written  on  a  type- 
writer, out  of  tbe  presence  of  tbe  deceased, 
makes  no  difference,  as  tbe  main  part  of  it 
was  written  In  bis  presence,  and  the  whole 
of  It  carefully  read  over  to  tbe  deceased. 
The  court  did  not  err  In  admitting  said  dec- 
laration In  evidence. 

Tbe  ninth  and  tenth  assignments  go  to  tbe 
action  of  the  court  in  refusing  to  permit  tbe 
appellant  to  show  by  Sheriff  Dyer  that  on 
the  16th  day  of  July,  1901,  and  two  days  after 
said  declaration  was  made,  tbe  deceased  was 
In  such  condition  and  frame  of  mind  as  to 
render  him  incompetent  to  make  a  dying 
declaration,  or  to  know  or  understand  what 
he  was  doing  or  saying.  There  was  no  error 
In  rejecting  said  testimony.  Tbe  question 
was  as  to  bis  mental  condition  on  tbe  even- 
ing of  July  14th,  when  be  made  said  dec- 
laration, and  not  what  It  was  on  the  16th  of 
July,  two  days  after.  On  tbe  latter  date 
dissolution  was  rapidly  approaching,  as  It 
is  shown  be  died  at  half-past  6  o'clock  on 
the  morning  of  the  17th.  He  might  have 
been  mentally  competent  on  tbe  evening  of 
the  14th,  and  totally  Incompetent  two  days 
later.  The  authorities  cited  by  appellant  in 
support  of  the  last  assignment  of  error  are 
not  In  point 

Tbe  giving  of  several  of  tbe  Instructions 
on  behalf  of  tbe  state  is  assigned  as  error. 
We  have  carefully  examined  them,  and  find 
that  the  Instructions,  taken  as  a  whole,  cor- 
rectl.v  state  the  law,  and  are  germane  to  the 
Issues  and  evidence,— correctly  state  the  law 
of  reasonable  doubt  and  the  law  with  refer- 
ence to  the  plea  of  insanity.  We  think  the 
Jury  was  Justified  In  finding  that  tbe  appel- 
lant knew  that  he  was  committing  a  wrong, 
and  tbe  difference  between  right  and  wrom^ 
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at  the  time  he  fired  the  fatal  shot,  and  tbe 
conrt  did  not  err  In  refusing  to  grant  a  new 
trial 

Some  of  tbe  minor  errors  assigned,  we  hare 
not  referred  to  In  this  opinion,  but  we  bare 
carefully  considered  eacb,  and  are  of  tbe 
opinion  tbat  tbe  judgment  mast  be  sustained, 
and  It  is  BO  ordered. 


quari.es,  a  J., 

J.,  concur. 


and  STOOKSLAGEB, 


MUNZ  T.  SALT  LAKB  CITT  E.  C». 
(Supreme  Court  of  Utah.     Dec.  13,  1002.) 

WITNESSES— STATHMBNT  OP  PHYSICIAN— 
PRIVIUXIB-PRESUMPTION. 

1.  Under  Rev.  St.  $  8414,  proTldlng  that  a 
physician  cannot,  without  the  cousent  of  his 
patient,  b«  examined  in  a  civii  action  as  to 
any  information  acquired  In  attending  the  pa- 
tient, which  was  necessary  to  enable  him  to 
prescribe  for  the  patient,  a  physician  who  was 
sent  by  a  street  railway  company  to  examine  a 
passenger  who  had  been  injured  wifs  not  en- 
titled to  testify  as  to  any  information  acquired 
while  attending  such  person. 

2.  Where  a  physician  was  sent  to  make  an 
examination  of  a  passenger  injured  by  a  street 
railroad  company,  it  will  be  presumed  that 
the  relation  of  physician  and  patient  existed 
with  regard  to  such  examination,  and  that  the 
information  obtained  was  for  the  purpose  of 
enabling  the  physician  to  prescribe  and  act  for 
tbe  patient. 

Appeal  from  district  comrt.  Salt  Lake  cotm- 
ty;  C.  W.  Morse,  Judge. 

Action  by  Anna  Munz  against  tbe  Salt 
Lake  City  Railroad  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Bennett,  Sutherland,  Van  Cott  &  Allison, 
for  appellant.  Powers,  Stranp  ft  Llppman 
and  E.  A.  Walton,  for  respondent. 

BARTCH,  J.  This  suit  was  brongbt  to  re- 
cover damages  for  personal  Injuries  claimed 
to  bare  been  sostained  by  tbe  plaintiff 
tbrough  tbe  negligence  of  the  defendant.  It 
was,  among  other  things,  alleged  In  the  com- 
plaint tbat,  while  tbe  plaintiff  was  a  passen- 
ger on  one  of  the  defendant's  street  cars,  the 
car  was  prematurely,  violently,  and  negli- 
gently started,  and  that,  as  a  result  thereof, 
the  plaintiff  was  violently  thrown  against  the 
door  and  seat  of  tbe  car,  and  permanently 
Injured.  In  the  answer  these  allegations 
were  denied.  At  tbe  trial  a  verdict  was  re- 
turned In  favor  of  the  plaintiff  for  $750,  and 
Judgment  entered  accordingly.  This  appeal 
Is  from  tbe  Judgment.  The  decisive  ques- 
tion raised  relates  to  the  refusal  of  the  court, 
upon  objection,  to  permit  certain  physicians, 
who  had  made  an  examination  of  the  In- 
jured after  the  accident  to  testify  to  what 
sucb  examination  revealed.  Relating  to  tbls, 
the  plaintiff  testlfled:  "Dr.  Wilcox  called  on 
me  and  made  an  examination.  I  was  In  bed 
when  he  came.  I  went  to  see  Superintendent 
Read  about  my  Injury.    He  sent  me  Dr.  Wil- 


cox.   We  had  no  money  to  pay  a  doctor.    1 
sent  for  Dr.  Anderson,  and  be  did  not  come." 
Dr.  Wilcox,  sworn  as  a  witness  for  tbe  de- 
fendant stated  tbat  be  "ezamhied  tbe  pa- 
tient at  ber  home  by  request  of  an  official 
of  tbe  street  railroad  company";  tliat  be  was 
at  liberty  to  prescribe  treatment;   tbat  If  be 
bad  found  a  condition  that  needed  treatment 
be  would  have  prescribed;   tbat  he  did  pre- 
scribe and  treat  such  cases  where  they  re- 
quired it;  and  tbat  one  of  tbe  conditions  in 
view  when  tbe  examination  was  made  was 
to  prescribe.  If  necessary.    Upon  further  ex- 
amination of  tbe  witness  Dr.  Wilcox,  qne»- 
tlons  were  propounded  to  him  by  tbe  defense, 
as  follows:     "Q.  I  wish  you  would  tell  the 
Jury  what  yon  saw,  and  what  was  said  and 
done?     Yon  may  state  the  result  of  your 
esamlnatlon."    These  questions  were  object- 
ed to  as  Incompetent  and  inadmissible  under 
tbe  statute,   and   the   objections  sustained. 
Tbe  appellant  Insists  tbat  tbe  information  ac- 
quired by  tbe  physician,  under  tbe  circum- 
stances, was  not  privileged,  and  that  the  ac- 
tion of  the  court  in  tbe  premises  was  erro- 
neous.   Doubtless,  this  contention  would  t>e 
sound  at  common  law,  for  it  extended  no 
protection  to  a  physician,  acting  tai  Ills  pro- 
fessional capacity,  in  regard  to  informatioB 
acquired  confidentially.     OreenL   Bv.    (15th 
Ed.)  H  247.  248;  Underh.  Or.  Bv.  f  178.    In 
this  state,  however,  the  common  law  In  this 
regard  has  been  superseded  by  statutory  en^ 
actment  creating  tbe  privilege,  and  closing 
tbe  mouth  of  the  physician,  under  certain 
conditions,  as  to  such  Information,  unless,  \sj 
consent  of  the  patient  he  be  pn-mitted  to 
speak.    Tbe  enactment  referred  to  in  sectloa 
8414,  Rev.  St,  80  far  as  material  here,  pro- 
vides:    "There  are  particular  relations   In 
which  It  Is  the  policy  of  the  law  to  encour- 
age confidence  and  to  preserve  it  Inviolate: 
therefore,  a  x>erson  cannot  be  examined  as  a 
witness  In  the  following  cases:    •    •     •     (4) 
A  physician  or  surgeon  cannot  witbont  tbe 
consent  of  his  patient,   be  examined    tn   a 
civil  action  as  to  any  information  acquired 
in  attending  tbe  patient  which  was  necessary 
to  enable  him  to  prescribe  or  act  for   the 
patient."    Tbe  policy  of  this  law  is  to  keep 
inviolate  the   secrets  of  those  who    are   in 
charge  of  physicians,  and  to  encourage  con- 
fidence between  physician  and  patient  "Wlietb- 
er  tbe  statute  Is  a  wise  or  unwise  enactment 
is  not  for  tbe  courts  to  decide.    It  Is  tb^ 
province  to  give  It  such  a  reasonable  inter- 
pretation as  will  give  effect  to  tbe  leglslatiTe 
will.     Its  evident  purpose  is  to  prevent  a 
physician  from  disclosing  Informatloa  obtain- 
ed In  the  sick  room  necessary  to  properly 
discharge  his  professional  duties  to  the  pa- 
tient and  this  is  so  as  to  any  such  Informa- 
tion,   whether    obtained   directly    from    tbe 
lips  of  the  patient  or  from  observation,  or 
from  those  present  at  the  time  of  the  exam- 
ination.   Nor  la  it  material  in  sucb  case  tbat 
tlie  pbyslclan  was  called  by  tbe  patient  or  a 
stranger,  or,  as  in  tbis  bistance,  by  an  ofB- 
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cer  of  the  defendant 'company,  at  the  re- 
quest of  tbe  patient  In  general,  whenever 
such  an  examination  Is  made,  the  presump- 
tion la  that  the  relation  of  physician  and 
patient  exists,  and  that  the  Information  is 
obtained  for  the  purpose  of  enabling  tbe  phy- 
sician to  prescribe  or  act  for  the  patient  In 
Edlngton  t.  Insurance  Co.,  67  N.  X.  185,  It 
-was  said:  "To  open  the  door  to  the  dis- 
closure of  secrets  revealed  on  the  sickbed, 
or  when  consulting  a  physician,  would  de- 
stroy confidence  between  the  physician  and 
the  patient;  and,  it  Is  easy  to  see,  might 
tend  very  much  to  prevent  the  advantages 
and  benefits  which  flow  from  this  confiden- 
tial relationship.  The  point  made  that  there 
was  no  evidence  that  the  iDformation  asked 
for  was  essential  to  enable  the  physician  to 
prescribe  is  not  well  taken,  as  it  must  be 
assumed  from  the  relationship  existing  that 
the  Information  would  not  have  been  Impart- 
ed except  for  the  purpose  of  aiding  the  phy- 
sician In  prescribing  for  the  patient  Aside, 
however,  from  this,  the  statute  In  question, 
being  remedial,  should  receive  a  liberal  Inter- 
pretation, and  not  be  restricted  by  any  tech- 
nical rule.  When  It  speaks  of  information, 
It  means  not  only  communications  received 
from  the  lips  of  tbe  patient,  bnt  such  knowl- 
edge as  may  be  acquired  from  the  patient 
himself,  from  the  statement  of  others  who 
may  surround  him  at  the  time,  or  from  ob- 
servation of  his  appearance  and  symptons." 
3  Jones,  Ev.  i  777;  Renlhan  v.  Dennin,  103 
N.  T.  673.  9  N.  E.  320.  57  Am.  Rep.  770; 
Knilroad  Co.  v.  Mushmsh,  11  Ind.  App.  182, 
37  N.  B  934,  38  N.  E.  871;  Kelst  v.  Ball- 
road  Co.  (Iowa)  81  N.  W.  181;  Weltz  v. 
Railway  Co.,  53  Mo.  App.  39;  Iron  Co.  v. 
Cummings  (Colo.  App.)  46  Pac.  876;  Ray- 
mond V.  Railway  Co.,  86  Iowa,  152,  21  N. 
W.  495;  Griffiths  v.  Railroad  Co.  (Sup.)  71 
X.  T.  Supp.  406.  In  the  case  at  bu'  the 
physician  made  the  examination  with  the 
view  of  prescribing  if  the  condition  of  tho 
patient  required  it  and  under  the  circum- 
stances disclosed  In  evidence  it  is  clear  that 
the  relation  of  physician  and  patient  existed, 
and  the  Information  thus  obtained  was  priv- 
ileged under  the  statute.  The  court  there- 
fore properly  excluded  the  evidence  hi  dis- 
pute. Nor  was  the  exclusion  of  the  offer  of 
testimony  made  by  the  defense  erroneous. 
And  likewise  as  to  the  testimony  of  the  wit- 
ness Dr.  H.  A.  Anderson.  There  appears  to 
be  no  reversible  error  In  the  record. 
The  judgment  Is  a£Srmed,  with  costs. 

BASKIN,  J„  concurs. 

ROLAPP,  District  Judge.  I  concur  in  the 
result,  but  I  cannot  concur  in  so  much  of  the 
opinion  expressing  the  doctrine  that  any  phy- 
«ieal  examination  made  upon  a  person  by  a 
pbysidan  or  surgeon  raises  a  presumption 
that  the  relation  of  physician  and  patient 
oxlsts,  or  that  such  examination  creates  any 
prcsnmption  that  the  information  acquired  Is 


for  tbe  purpose  of  prescribing  or  acting  for 
such  examined  person;  nor  can  I  coucur  in 
so  much  of  the  opinion  as  approves  the  doc- 
trine that  the  statute  in  question  should  not 
be  restricted  by  technical  rules.  On  the  con- 
trary, I  am  of  the  opinion  that  before  a 
party  to  an  action  can  avail  himself  of  the 
provisions  of  this  statute,  he  should  affirma- 
tively show  that  the  proffered  wlmess  is  dis- 
qualified from  testifying,  and  that  his  testi- 
mony would  violate  the  express  provisions 
of  the  statute. 


OARR  V.   CRANNBT, 
(Supreme  Court  of  Utah.     Dec.  10,  1902.) 

WORK  AND  LABOR— BVIDBNCB-BXPBRT  TKS- 
TIMONT  —  ADMISSIBIUTT  —  8UFFICIENCT  — 
ACTION  AQAINST  ADMINISTRATOR— INSTRUC- 
TIONS-COST BILL. 

1.  An  objection  after  cross-examination  to 
testimony  given  on  direct  examination  is  not 
seasonabiT  made. 

2.  Testimony  that  defendant's  intestate  prom- 
ised plaintiff  that  "he  would  pay  her  for  all 
she  had  ever  done  or  would  do  for  him."  and 
that  he  "would  make  oat  a  will  for  her  and 
her  children,"  did  not  tend  to  prove  an  ex- 
press contract  for  plaintiff's  services,  so  as  to 
be  objectionable  when  introduced  in  an  action 
on  an  implied  contract 

3.  Where  there  was  evidence,  thongh  not  very 
clear,  as  to  the  qnalifications  as  an  expert  of 
a  witness  who  testified  as  to  the  value  of  serv- 
ices rendered  in  the  care  of  a  house,  and  of 
materials  fnrnished,  the  supreme  court  will  not 
disturb  the  discretion  of  the  trial  court  in  ad- 
mitting such  testimony. 

4.  In  an  action  for  services  in  the  care  of  a 
house,  rendered  defendant's  intestate  on  an  hn- 
plled  contract,  evidence  by  plaintiff  ttiat  she 
supported  hersdf  by  raising  and  selling  chick- 
ens and  selling  eggs  and  milk,  and  that  deceas- 
ed knew  of  such  matters,  was  entirely  imma- 
terial and  harmless  to  defendant  so  that  denial 
of  a  motion  to  strike,  based  on  the  ground 
that  it  related  to  matters  witbln  tbe  knowledge 
of  deceased,  was.  If  error,  harmless. 

5.  In  an  action  on  an  implied  contract  for 
services  extending  over  a  period  commencing 
outside  the  statute  of  limitatiou,  any  error 
which  may  have  been  committed  in  admitting 
evidence  as  to  services  claimed  to  have  been 
barred,  or  by  the  refusal  of  instructions  relat- 
ing thereto,  was  rectified  by  the  verdict,  which 
expressly  limited  the  recovery  to  the  period 
within  tiie  statute. 

6.  Where  the  record  fails  to  disclose  what  In- 
structions were  in  fact  given,  the  supreme 
court  cannot  review  the  refusal  of  the  court  to 
give  those  which  were  requested. 

7.  Where  there  is  any  evidence  to  support  a 
verdict  or  a  fiudiui;  of  the  court,  or  where  the 
evidence  is  conflictinR,  the  supreme  court  will 
not  disturb  such  verdict  or  set  aside  such  find- 
ing. 

8.  Rev.  St  f  994,  provides  that  a  witness 
legally  required  to  attend  court  is  entitled  to 
his  fees  only  for  each  day's  "attendance,"  and 
mileage  for  the  distance  "actually  and  neces- 
sarily" traveled,  in  going  only.  By  statute, 
costs  may,  within  reasonable  limits,  be  taxed 
for  witness  suhpcpnaed  in  good  faith,  though 
not  sworn,  and  a  party  may  serve  his  own  aub- 
peena,  and  need  not  file  the  return  until  after 
the  time  limited  for  objections  to  the  cost  bill. 
Held,  that  the  cost  bill  should  enable  the  losing 
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partj  to  determine  who  the  witnesses  are, 
where  they  reside,  where  they  were  sub- 
pa>naed,  how  many  days  they  claim  attend- 
ance upon  court,  and  the  number  of  miles  ac- 
tually traveled  by  them  In  obedience  to  a  sub- 
poena or  the  request  of  the  successful  party. 
9.  A  cost  bill  in  which  the  name  of  eaco  wit- 
ness and  his  place  of  residence  were  followed 
merely  by  certain  figures  in  two  columns,  one 
designated  "Days,"  and  the  other  "Mileage" 
and  by  the  total  amount  claimed  by  the  wit- 
ness, was  wholly  insufficient,  as  not  adTising 
the  other  party  where  the  witnesses  were  sub- 
ptenaed.  If  at  all,  how  many  days  each  were 
in  attendance,  or  how  many  miles  each  trav- 
eled in  going  only. 

Appeal  from  district  court,  Cache  county; 
Obas.  H.  Hart,  Judge. 

Action  by  Bllsabeth  Ann  Garr  against  A. 
E.  Cntnney,  as  administrator  of  John  T. 
Garr,  deceased.  F^m  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Affirmed, 
with  modified  cost  bill. 

Plaintiff  sues  defendant  for  the  recovery 
of  fl,200,  alleged  to  be  due  upon  an  implied 
contract  for  the  furnishing  of  certain  goods, 
and  also  for  certain  services  rendered  by 
plaintiff  to  defendant's  Intestate.  The  com- 
plaint alleges  that  "during  all  of  the  times 
between  the  28th  day  of  October,  1882,  and 
the  death  of  John  T.  Garr,  on  or  about  the 
3l8t  day  of  October,  1900,  at  Cache  county, 
Utah,  the  plaintiff,  at  the  special  instance 
and  request  of  said  deceased,  performed  and 
rendered  to  him  her  personal  services  in 
keeping  bis  bouse  cleanly  and  in  order,  in- 
cluding the  making  of  his  bed,  patching, 
mending,  and  otherwise  caring  for  his  clothes 
and  personal  chattels,  and  in  furnishing  fuel 
and  light  for  his  room,  and  in  nursing  him, 
and  in  preparing  for  him  occasionally  at  in- 
tervals during  said  period  tiis  meals,  and  fur^ 
ulsblng  the  same,  and  in  performing  for  said 
decedent  during  the  whole  of  said  period 
general  duties  as  his  housekeeper."  Defend- 
ant, in  his  answer,  denies  the  allegations  of 
the  complaint  generally,  but  admits  that  dur- 
ing said  period  from  the  28th  day  of  October, 
1892,  to  the  31st  day  of  October,  1900,  plain- 
tiff may  have  performed,  in  a  few  instances, 
slight  and  incidental  services  for  said  dece- 
dent, but  defendant  alleges  that  during  the 
whole  of  said  times  said  decedent  permitted 
plaintiff  and  her  family  to  occupy  a  house 
and  lot  owned  by  decedent,  without  any  re- 
muneration therefor,  except  such  slight  and 
incidental  services  as  plaintiff  during  said 
times  may  have  performed  for  decedent; 
that.  If  plaintiff  performed  any  services  for 
said  decedent,  sbe  did  not  do  so  with  the  in- 
tention of  charging  therefor,  but  as  partial 
reiuuneration  for  the  use  of  said  premises, 
and  said  decedent  understood  that  plaintiff 
was  not  to  be  paid  for  any  such  services. 
Defendant  also  pleads  the  statute  of  limlta- 
tions  against  so  much  of  the  cause  of  action 
as  relates  to  the  period  t)etween  October  28, 
1892,  and  October  31,  1806.  The  evidence 
Introduced  in  the  cause  disclosed  that  plaln- 
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tiff's  deceased  hnsbwid  and  defendant's  in- 
testate liad  been  Intimately  associatad  for  a 
number  of  years;  the  defendant's  intestate, 
who  was  an  old  bachelor,  having  reared 
plaintiff's  husband  from  the  hitter's  early 
childhood.  After  the  marriage  of  plaintiff 
and  her  husband,  defendant's  intestate  re- 
quested them  to  "come  and  stop  down  to  my 
place  and  take  care  of  me."  They  complied 
with  the  request,  and  moved  into  a  house  be- 
longing to  decedent,  and  in  which  the  latter 
occupied  a  single  room,  which  room  he  still 
continued  to  occupy  until  bis  deatli,  for  sleep- 
ing purposes.  At  all  times,  both  before  and 
after  plaintiff's  removal,  decedent  regularly 
boarded  at  another  place,  where,  also,  the 
principal  part  of  his  waging  and  mending 
was  done.  Up  to  the  death  of  defendant's 
intestate,  plaintiff  kept  the  house  clean,  made 
beds,  kept  fires,  furnished  him  with  fuel  and 
light,  furnished  and  prepared  him  occasional 
meals,  and  waited  on  him  when  he  was  lit 
The  house  was  occupied  by  plaintiff  and  ber 
family  rent  free,  and  deceased  also  fundshed 
some  of  the  fuel;  hauling  willows  and  chop- 
ping them  for  the  t)enefit  of  them  all.  Plain- 
tiff had  some  30  head  of  cattle,  for  which 
deceased  furnished  winter  feed,  while,  upon 
the  otber  hand,  during  part  of  the  time  de- 
ceased used  plaintiff's  ranch  in  the  moon- 
tains,  as  well  as  receiving  the  Increase  of 
plaintiff's  cattle.  The  lot  belonging  to  the 
bouse  was  cultivated  by  deceased,  but  the 
products  were  used  by  plaintiff  and  her  fam- 
ily. In  March,  1896,  plaintiff's  husband  died, 
leaving  plaintiff  and  her  four  children  in  the 
occupation  of  the  house;  and  shortly  there- 
after the  deceased  told  plaintiff,  in  the  pres- 
ence of  otber  parties,  "^at.  If  she  would 
stay  there  with  him  and  take  care  of  him.  be 
would  pay  her  for  all  that  she  had  ever  done 
or  would,  do  for  him."  Plaintiff's  brothers, 
who  objected  to  the  associates  of  decedent, 
protested  against  her  staying,  notwithstand- 
ing which,  however,  plaintiff  remained  with 
decedent  until  his  death.  The  relations  be- 
tween deceased  and  plaintiff  were  very 
friendly;  deceased  seemingly  being  the  tiead 
of  the  household,  and  plaintiff  his  housekeep- 
er. It  further  appears  in  evidence  that  de- 
ceased at  one  time  agreed  to  make  a  will  in 
favor  of  plaintiff  and  her  children.  This, 
however,  was  not  done.  During  the  trial, 
plaintiff  herself  testified  that  while  living 
with  deceased  she  supported  ho^elf  by  sell- 
ing produce,  and  that  deceased  luiew  bow 
she  supported  herself.  At  the  close  of  the 
trial,  defendant  requested  the  following  In- 
structions, which  were  refused:  **The  coart 
instructs  you  that  plaintiff  cannot  recover  in 
this  action  for  any  service  performed  by  her 
for,  or  fuel  or  light  furnished  to,  John  T. 
Garr,  deceased,  between  the  28th  day  of  Oc- 
tober, 1882,  and  the  31st  day  of  October,  lSiH>: 
and  you  are  further  instructed  that  yon  can- 
not consider  any  such  service,  or  such  fuel 
or  light,  or  the  value  thereof,  in  estimatiiiK 
the  amount,  if  anything,  to  which  the  pUio- 
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tiff  is  entlUed  In  tills  acdtm."  "The  court 
instmcts  you  that  if  you  find  that  John  T. 
Garr,  In  hla  lifetime,  promised  to  remunerate 
plaintiff  lor  any  service  performed  by  her 
for  mm,  and  yon  farther  find  tliat  plaintiff 
performed  services  for  said  John  T.  Oarr, 
but  did  so  believing  that  said  John  T.  Garr 
would  make  a  will,  and  thereby  provide  re- 
muneration for  such  services,  and  that  plain- 
tiff performed  said  services  relying  upon  and 
with  the  hope  of  reward  based  upon  such 
promise  or  agreement  of 'said  John  T.  Oarr, 
your  verdict  should  be  for  defendant  and 
against  plaintiff."  A  verdict  for  $S0O  was 
rendered  In  favor  of  plaintiff,  and  thereafter 
defendant  moved  for  a  new  trial  upon  the 
following  gronnds:  (1)  Excessive  damages; 
<2)  insufficiency  of  the  evidence  to  Justify  the 
verdict,  and  that  the  verdict  is  against  law; 
(3)  errors  in  law  occurring  at  the  trial.  The 
motion  for  a  new  trial  was  denied,  and  de- 
fendant appeals  both  from  the  order  refusing 
such  new  trial,  and  from  the  Judgment  ren- 
dered upon  the  verdict. 

Frank  K.  Nebeker,  for  appellant  George 
Q.  Rich,  for  respondent 

ROLAPP,  District  Jndge,  after  stating  the 
facts,  delivered  the  opinion  of  the  court. 

The  errors  assigned  upon  this  appeal  are 
(1)  the  admission  of  certain  evidence;  (2)  the 
refusal  of  the  coort  to  give  the  requested  In- 
«tructloiM;  and  (8)  the  Insufficiency  of  the  ev- 
idence to  Justify  the  verdict 

We  shall  first  consider  the  alleged  errors 
rdattng  to  the  admission  of  evidence: 

Upon  the  trial,  one  Hymm  Hnlse,  a  wlt- 
neas  for  plaintiff,  upon  hla  direct  examina- 
tion testified,  among  other  things,  that  the 
deceased,  after  making  the  statement  to  plain- 
tiff that  "he  would  pay  her  for  all  she  had 
ever  done  or  would  do  for  him,"  farther  as- 
serted that  "be  would  make  out  a  will  to  her 
and  her  children."  While  no  objection  was 
made  to  this  testimony  at  the  time  it  was  giv- 
en, yet  after  the  dose  of  the  cross-examina- 
tion, counsel  for  the  appellant  moved  to  strike 
out  certain  testimony  of  the  witness  relating 
to  this  and  other  promises  made  by  deceased 
to  plaintiff,  on  the  ground  that  the  action 
Is  upon  the  common  count  and  not  upon  ex- 
press contract  This  motion  was  denied  by 
the  ooart  and  we  think  properly.  In  the 
first  place,  the  objection  was  not  made  sea- 
sonably, and,  besides,  the  objection  Is  un- 
tenable, because  there  was  nothing  in  the  tes- 
timony that  tended  to  show  an  express  con- 
tract The  assertion  by  deceased  that  he 
would  make  a  will  In  favor  of  plaintiff  and 
her  children  was  wholly  consistent  with,  and 
yet  foreign  to,  the  other  statement  made;  and, 
while  the  statement  was  immaterial,  yet  it 
did  not  In  ejiy  way  tend  to  establish  an  ex- 
press contract  In  no  case  is  an  express  con- 
tract established  by  a  mere  statement  that 
one  person  will  pay  another  for  what  he  will 
<o  for  him.    Before  there  can  be  an  express 


contract  as  to  serflceB.  It  to  necessary  that 
both  the  character  of  the  services  and  the 
price  to  be  paid  shall  be  agreed  upon  be- 
tween the  parties.  In  other  words,  an  ex- 
press contract  is  one  whose  terms  are  fully 
declared  by  the  parties  at  the  time  they  en- 
ter Into  It  2  Bt.  Comm.  443.  When  such 
terms  are  not  declared,  It  becomes  an  implied 
contract    Hertzog  v.  Hertzog,  29  Pa.  466. 

Appellant  also  contends  that  the  court  erred 
in  refusing  to  strike  out  the  testimony  of 
one  of  plaintiff's  witnesses  as  to  the  value 
of  the  services  rendered.  While  It  Is  true 
that  the  evidence  is  not  very  clear  as  to  the 
qualifications  possessed  by  the  witness  which 
entitled  him  to  testify  as  an  expert  upon  the 
value  of  the  services  rendered  and  the  goods 
furnished,  yet  in  any  case  where  there  Is 
some  evidence  tending  to  establish  such  quali- 
fications, and  the  witness  is  considered  com- 
petent l^  the  trial  Judge,  and  In  the  absence 
of  a  showing  that  the  court's  discretion  has 
been  abused,  we  will  not  upon  appeal,  re- 
verse the  decision  of  the  trial  court  in  this  re- 
spect Whether  a  witness  Is  qualified  to  tes- 
tify as  an  exi>ert  is  a  question  of  fact  for  the 
presiding  Judge,  and,  if  supported  by  any 
evidence,  will  not  be  reversed  on  appeal.  Rog. 
Bxp.  Test  i  22;  2  Jones,  Ev.  871;  State  v. 
Cole,  63  Iowa,  605,  17  N.  W.  183. 

Appellant  further  contends  that  the  whole 
of  plaintiff's  own  testimony  should  have  been 
stricken  out  and  that  the  refusal  of  the 
court  to  do  so  was  error.  The  only  testi- 
mony given  by  plaintlfC  was  to  the  effect  that 
during  the  lifetime  of  deceased  she  supported 
herself  by  raising  and  selling  chickens  and 
selling  eggs  and  milk.  She  further  testified 
that  the  deceased  knew  all  about  these  mat- 
ters. The  motion  to  strike  out  was  upon  the 
ground  that  this  testimony  related  to  a  mat- 
ter of  fact  equally  within  the  knowledge  of 
deceased  and  the  witness.  While  we  think 
it  a  very  dangerous  practice  to  permit  an  ad- 
verse party  to  testify  in  any  case  defended 
by  the  representative  of  the  deceased  person, 
yet  In  this  case  we  think  that  even  If  er- 
roneously admitted,  no  prejudice  resulted  to 
defendant  from  the  presence  of  this  testimony 
in  the  record.  It  related  to  a  matter  which 
not  even  remotely  affected  the  Issues  before 
the  court  and  doubtless.  If  objection  had 
been  made  to  its  materiality  and  relevancy, 
it  would  have  been  promptly  stricken  from 
the  record. 

Complaint  is  also  made  that  error  was  com- 
mitted In  not  confining  the  testUnony  to  fnrts 
subsequent  to  the  31st  day  of  October.  180li, 
the  remainder  of  plaintiff's  cause  of  action  be- 
ing barred  by  the  statute  of  Ihnltatlons,  and 
also  that  the  court  refused  to  give  defend- 
ant's request  No.  1,  above  stated,  relating 
to  the  same  subject-matter.  While  we  ob- 
serve nothing  in  the  record  relating  to  events 
happening  prior  to  October  31,  1896,  which 
could  in  any  way  prejudice  defendant  yet 
we  think  that  any  possible  errors  which  may 
have  occurred  in  this  respect  were  cored  by 
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the  verdict,  which  In  expreaa  tenna  limits  the 
recovery  to  the  period  between  October  31, 
1896,  and  October  31,  1900. 

So  far  as  the  refusal  of  the  court  to  give 
the  instructions  requested  by  defendant  is 
concerned,  we  cannot,  upon  this  appeal,  re- 
view that  action,  because  the  record  falls  to 
disclose  what  Instructions  were  In  fact  giv- 
en; and,  in  the  absence  of  such  information, 
we  must  presume  that  the  court  below  did  its 
duty,  and  gave  general  Instructions  correctly 
and  fully  covering  the  entire  law  of  the  case, 
including  so  much  of  the  statements  of  law 
as  was  properly  stated  in  the  refused  re- 
quests. Lower  v.  Franks,  116  Ind.  334,  17  N. 
E.  630. 

Nor  can  we  consider  the  assignment  of  er- 
ror that  the  evidence  was  insufficient  to  Justi- 
fy the  verdict  We  have  repeatedly  held  that 
where  there  is  some  evidence  to  support  a 
verdict  or  the  findings  of  the  court,  or  where 
the  evidence  is  conflicting,  we  will  not  dis- 
turb such  verdict  or  set  aside  such  finding. 
To  this  doctrine  we  still  adhere.  Slater  v. 
Cragun,  27  Pac.  4. 

Appellant  also  raises  the  point  that  the 
court  erred  in  refusing  to  strilce  from  the 
memorandum  of  costs  the  items  of  witness 
fees  therein  mentioned.  In  this  case  the  cost 
bill  simply  stated  the  names  of  the  witnesses 
and  their  places  of  residence,  in  addition  to 
which  the  figure  "3"  was  set  opposite  each 
name,  under  a  column  designated  "Days," 
and  the  figure  "6"  under  a  column  designated 
"Mileage,"  together  with  the  total  amount 
claimed  by  each  witness.  The  memorandum 
contained  no  information  which  advised  the 
adverse  party  as  to  what  "days"  and  "mile- 
age" these  words  had  reference.  Such  cost 
bill  is  wholly  Insufllclent  With  the  latitude 
given  by  the  laws  of  this  state,  permitting 
a  party,  wlthhi  reasonable  limits,  to  tax  costs 
for  witnesses  subpoenaed  by  lilm  in  good 
faith,  although  not  sworn  in  the  case,  and 
with  the  further  permission  granted  to  a  party 
to  serve  his  ovni  subpcena  and  file  the  re- 
turn at  any  time  he  chooses,  we  think  it 
only  fat  to  the  adverse  party  that  at  least  a 
sufficient  showing  should  be  made  upon  the 
face  of  the  cost  bill  to  enable  such  party 
to  ascertain  therefrom  who  the  witnesses  are, 
where  they  reside,  where  they  were  sub- 
poenaed, how  many  days  they  claim  to  have 
been  in  attendance  upon  court,  and  the  num- 
ber of  miles  actually  traveled  by  them  in 
obedience  to  a  subpoena  or  the  request  of  the 
successful  party.  The  reason  for  such  strict 
compliance  with  this  rule  Is  obvious.  Section 
994,  Rev.  St,  provides  that  "every  witness  le- 
gally required  to  attend  upon  the  district  court 
or  a  grand  Jury  Is  entitled  to  one  dollar  and 
fifty  cents  for  each  day's  attendance,  and 
twenty  cents  for  each  mile  actually  and  neces- 
sarily traveled.  In  going  only."  This  does  not 
mean  that  a  mere  bystander  used  as  a  wit- 
ness can  receive  mileage  from  his  place  of 
residence,  or  that  a  witness  is  entitled  to  per 
diem  while  coming  to  or  going  from  court 


It  means  Just  what  It  says,— that  he  shall 
receive  per  diem  for  each  day's  attendance, 
and  mileage  for  each  mile  actually  and  nec- 
essarily traveled.  In  going  only.  If  a  bystand- 
er be  called  as  a  witness,  and  he  travels  30 
miles  to  return  to  his  place  of  residence,  that 
fact  would  not  entitle  a  successful  party  to 
tax  his  mileage  against  his  adversary;  and 
as  no  statute  requires  the  returned  subpoena 
to  be  filed  wlthhi  the  time  limited  for  objec- 
tions to  cost  bills,  and  as  in  the  majority  of 
cases  the  subpcenatf  are  so'ved  by  the  par- 
ties or  their  friends,  we  think  the  cost  bill 
should,  upon  Its  face,  fully  state  the  facts, 
so  that  If  they  are  not  true  they  may  be  con- 
troverted by  the  adverse  party  within  the 
time  allowed  by  law.  There  is  nothing  in 
the  cost  bin  in  this  case  which  shows  where 
the  witnesses  were  subpoenaed,  if  at  all: 
nor  how  many  days  each  witness  was  in  ac- 
tual attendance  upon  the  court,  or  the  dis- 
tance which  such  witness  actually  and  oec- 
essarlly  traveled  in  going  only.  It  Is  quite 
possible  that  these  witnesses  may  have  been 
mere  bystanders  at  the  trial;  they  may  have 
counted  and  taxed  traveling  fees  both  ways, 
or  the  distance  traveled  may  liave  been  es- 
timated from  some  other  point  than  where 
they  resided  or  were  subpoenaed,  or  they 
may  have  computed  a  distance  which  they 
cither  not  actually  or  not  necessarily  trav- 
eled. Cole  T.  Duchenean,  18  Utah,  42,  44 
Pac.  92. 

We  think  the  Judgment  of  the  lower  court 
as  to  the  main  cause  should  be  affirmed,  with 
costs  against  appellant  except  as  herein  oth- 
erwise stated,  and,  further,  that  the  cause 
should  be  remanded  to  the  lower  court  with 
instructions  to  strike  from  the  cost  bill  all 
the  witness  fees  therein  contained.  It  Is  eo 
ordered. 

BASKIN  and  BARTCH,  JJ.,  concur. 


STATB  V.  MICKLB  et  aL 
(Supreme  Court  of  Utah.     Dec.  8,   1902.> 

CRIMINAL,  LAW— GRAND  LARCENY— NEW  TRI- 
Alr-PREJUDICBD  JUROR— APPIDAVTTS  —  SHF- 
PICIENCY— MOTION— TIME  TO  PILE— RBCORD. 

1.  A  Dew  trial  in  a  criminal  action  should  not 
be  granted  for  statements  made  by  a  juror,  be- 
fore bis  selection,  showing  a  prejudicial  bias 
a|;ainst  defendant,  unless  the  accused,  by  the 
evidence  he  introduces  in  support  of  his  motion 
for  a  nfw  trial,  clearly  and  satisfactorily  shows 
that  snch  statements  were  actually  made. 

2.  Affidavits  in  support  of  a  motion  for  a 
new  trial  for  grand  larceny  considered,  and 
held  not  to  show  that  a  juror  had,  before  trial, 
expressed  his  belief  in  defendants'  guilt,  and 
stated  that,  at  an^  rate,  they  should  be  convict- 
ed on  general  prmeiples. 

3.  Kev.  St.  S  4052,  provides  for  a  new  trial 
after  the  conviction  of  one  accused  of  a  crime 
wben  (subdirision  3)  the  jury  has  been  guiltr 
of  any  miscondnct  whereby  a  due  consideration 
of  the  rase  may  have  been  prevented,  or  when 
(subdivision  4)  the  verdict  has  been  decided  by 

f  S.  State  V.  Morgan,  23  Utah,  212.  t4  Pac.  Kt. 
See  Criminal  t«w,  vol.  16,  C«nt.  I>lc.  i  2221. 
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•nj  means  other  than  a  fair  expressioD  of  opin- 
ion on  the  part  of  all  the  Jorora.  Beld,  that 
the  preTioasiy  expressed  bias  of  a  Joror,  false- 
ly denied  on  nis  Toir  dire,  and  unknown  to  the 
defendant  or  his  attorney  until  after  trial,  war- 
rants a  new  trial  under  either  subdivision. 

4.  Rev.  St.  {  4953,  provides  that  iu  a  crim- 
inal case,  where  the  application  for  a  new 
trial  is  based  on  subdivision  3  or  4  of  section 
4952,  either  of  which  authorizes  a  new  trial  on 
tiie  ground  of  a  bias  expressed  by  a  juror  prior 
to  trial,  and  nnlcnown  to  defendants  until  aft- 
er tarial,  such  application  must  be  filed  and 
served  within  30  days  after  the  discovery  of 
such  fact  by  the  party  relying;  thereon.  Held 
that,  where  snch  alleged  prejudicial  statetnents 
of  a  juror  are  discovered  before  an  appeal 
from  the  conviction  is  taken,  the  motion  for 
new  trial  should  be  made  within  30  days,  and 
the  appeal  delayed  until  after  denial  of  the 
motion. 

5.  Where  the  record  does  not  show  that  the 
motion  was  filed  and  served  within  the  pre- 
scribed time  after  discovery,  it  la  not  error  to 
deny  the  motion. 

Appeal  from  district  court,  Emery  county; 
Jacob  Johnson,  Judge. 

Peter  P.  Mlckle,  Joseph  Swasey,  and  Lee 
McDonald  were  convicted  of  grand  larceny. 
From  a  jndgment  denying  their  motion  for 
a  new  trial,  they  appeal.    Affirmed. 

King,  Burton  &  King  and  Soren  X.  Glirls- 
tensen,  for  appellants.  M.  A.  Breeden,  Atty. 
Gen.,  and  W.  E,  White,  Dep.  Atty.  Gen.,  foi- 
the  State. 


BASKIN,  J.  The  appellants  were,  on  an 
indictment  for  grand  larceny,  convicted  and 
sentenced,  the  said  Hickle  and  Swasey  for 
the  term  of  three  years,  and  the  said  McDon- 
ald for  the  term  of  one  year.  An  appeal  waa 
taken  by  the  accused,  and  the  judgment  of 
the  trial  court  affirmed  by  this  court,  and  the 
case  remanded  to  the  trial  court  for  execu- 
tioni,  whereupon  the  accused  made  a  motion 
for  a  new  trial,  and  the  court  below  overruled 
the  motion,  and  ordered  that  the  Judgment 
be  executed  on  a  day  mentioned.  The  pres- 
ent appeal  is  from  the  order  overruling  said 
motion,  and  directing  the  execution  of  the 
judgment 

One  of  the  grounds  of  the  motion  for  a  new 
trial,  and  the  only  one  relied  npon  by  appel- 
lants' counsel,  is  as  follows:  'TThat  the  Ju- 
ror J.  W.  Killian,  who  sat  In  the  above-enti- 
tled case,  was  disqualified  to  act  as  such  Ju- 
ror; he  having,  prior  to  the  time  of  being 
called  and  accepted  to  serve  as  such  Juror, 
formed  and  expressed  an  unqualified  opinion 
and  belief  that  the  defendants,  and  each  of 
tliem,  were  guilty  as  charged  In  the  com- 
plaint." In  the  examination  of  the  Juror  J. 
W.  Killian  upon  his  voir  dire,  be  stated,  in 
substance,  that  he  bad  not  heard  the  wit- 
nesses in  the  case  talk  aliout  it,  but  had 
heard  others  talk  about  the  case  and  express 
opinions,  and  believed  that  this  had  made 
some  impression  on  his  mind,  but  that  he  did 
not  consider  men  guilty  until  they  were  prov- 
ed t»  be  guilty;  that  he  did  not  think  be  had 
formed  or  expressed  an  opinion  either  way 
as  to  the  guilt  or  innocence  of  the  accused: 


and  that  he  would  be  governed  entirely  by 
the  evidence,  and  law  given  by  the  court 
In  support  of  the  motion  for  a  new  trial, 
counsel  for  the  accused  introduced  the  affida- 
vit of  Fred  A.  Killpack,  in  wUch  he  averred 
that  in  the  presence  of  Dr.  Pearson,  Victor 
Olsen,  Hymm  Larsen,  Ira  R.  Browning,  and 
others,  at  the  drag  store  of  Dr.  Pearson,  the 
juror  J.  W.  Killian,  on  the  day  before  he  was 
accepted  as  a  Juror,  in  speaking  of  the  case, 
said,  in  substance,  the  following:  "That  the 
peculiar  actions  of  P.  P.  Mlckle  and  McDon- 
ald when  Halvorsen  met  them  on  the  desert 
gave  them  away.  Their  actions  at  that  time 
showed  that  they  were  guilty.  That  It  looked 
as  though  Swasey  was  to  draw  the  attention 
of  Halvorsen  while  Mlckle  and  McDonald 
drove  the  horses  away.  Their  peculiar  ac- 
tions, would  show  to  the  court  and  jury  that 
they  were  guilty,  and  I  don't  see  how  they 
can  escape.  They  are  bound  to  be  convict* 
ed."  Also  the  affidavit  of  Ira  R.  Browning,  in 
which  be  deposed  that  at  the  same  time  and 
place,  and  in  the  presence  of  the  same  parties 
and  others  mentiqned  in  the  affidavit  of  Kill- 
pack,  the  juror  J.  W.  Killian.  in  speaking  of 
the  case,  said  "that,  whether  they  (the  ac- 
cused] are  guilty  or  not  of  the  ofTense,  they 
ought  to  be  convicted  on  general  principles." 
Also  the  affidavit  of  Victor  Olsen,  in  which 
he  deposed  that  at  the  drug  store  of  Dr. 

Pearson,  on  the day  of  February,  1901, 

the  Jnror  J.  W.  Killian,  in  speaking  of  the- 
case,  said:  "I  think  the  defendants  are  guil- 
ty, and  they  ought  to  be  convicted  on  gen- 
eral principles  anyway."  And  also  the  affi- 
davit of  Dr.  Pearson,  in  wliich  he  deposed 
that  at  his  drug  store,  in  the  presence  of  the 
said  Killpack,  Larsen,  Browning,  and  others, 
he  heard  the  Juror  Killian  speak  al>out  the 
case,  bnt  did  not  remember  what  the  Jnror 
said.  The  state  introduced  the  affidavit  of 
S.  V.  Accord,  in  which  he  deposed  as  follows: 
"That  he  was  present  at  Dr.  Pearson's  drug 
store  on  the  day  before  the  Impaneling  of 
the  Jury  In  the  above-entitled  case,  in  the 
presence  of  H.  P.  Ottoson,  Hyrum  Larsen,  J. 
W.  Killian,  and  others.  That  I  was  the  prin- 
cipal spokesman  in  said  conversation,  so  far 
as  it  related  to  said  above-entitled  case.  That 
I  was  in  a  position  to  hear,  and  did  hear,  all 
that  was  said  in  relation  thereto,  especially 
by  J.  W.  KlUian,  who  was  afterwards  a 
Juror  In  said  case.  That  at  no  time  during 
said  conversation  did  he  say,  either  In  words 
or  In  substance,  that  the  peculiar  actions  of 
Peter  P.  Mlckle  and  Lee  McDonald,  when 
Halvorsen  met  them  on  the  desert,  gave 
them  away;  that  their  actions  at  the  time 
showed  they  were  guilty;  that  it  looked  as 
though  Swasey  was  to  draw  the  attention 
of  Halvorsen  while  Mlckle  and  McDonald 
drove  the  horses  away.  'Their  peculiar  ac- 
tions would  show  to  the  court  and  jury  that 
they  were  gruilty,  and  I  don't  see  how  they 
can  escape.  They  are  bound  to  be  convict- 
ed.' Nor  did  be  say  at  any  time  during  said 
conversation,  either  in  word  or  in  'ubstance. 
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'I  think  that  the  defendants  are  KuUty,  and 
they  ought  to  be  convicted  on  general  prin- 
ciples anyway.'  That  the  only  coBTersatlon 
about  said  horses  was  in  reference  to  who 
would  be  liable  for  their  keeping  during  the 
pendency  of  said  trial."  Also  the  affidavit 
at  H.  P.  Ottoson,  which,  In  substance,  was 
the  same  as  the  affidavit  of  Accord.  Also 
the  affidavit  of  the  Juror  KiUian,  In  which 
he  deposed  as  follows:  "That  he  has  read 
the  affidavits  of  I.  R.  Brownhig,  Victor  Ol- 
sen,  and  Fred  Killpack,  filed  in  the  above- 
entitled  cause,  relating  to  a  certain  conver- 
sation in  Dr.  Pearson's  drag  store  on  the  day 
before  the  impaneling  of  the  jury  in  said 
case.  That  I  have  never,  in  word  or  sub- 
stance, given  utterance  to  the  matters  there- 
in set  forth;  and  particularly  do  I  deny  that 
at  Dr.  Pearson's  drug  store,  on  said  day,  or 
elsewhere,  or  at  any  time,  have  I  said  re- 
garding the  defendants,  or  either  of  them  in 
said  action,  that  *I  think  the  defendants  are 
guilty,  and  ought  to  be  convicted  on  general 
principles';  neither  have  I  at  such  time  and 
place,  or  elsewhere,  or  at  any  time,  said.  In 
substance  or  In  words,  that  the  peculiar  ac- 
tions of  Peter  P.  MIckle  and  Lee  McDonald 
when  Halvorsen  met  them  on  the  desert 
gave  them  away;  that  their  actions  at  that 
time  showed  that  they  were  guilty;  that  It 
looked  as  though  Swasey  was  to  draw  the 
attention  of  Halvorsen  while  Mickle  and  Mc- 
Donald drove  the  horses  away;  that  their 
peculiar  actions  would  show  the  court  and 
jury  that  they  were  guilty.  I  don't  see  how 
they  can  escape.  They  are  bound  to  be  con- 
victed.' "  In  a  counter  affidavit  of  Kill- 
pack,  introduced  by  appellant,  be  deposed  as 
follows:  "I  further  say  there  were  two 
difterent  conversations  had  at  the  said  drug 
store  of  Dr.  Pearson  at  Castle  Dale,  and  that 
when  the  said  Killian  declared  as  in  my  af- 
fidavit set  forth  of  the  19th  day  of  June, 
1901,  in  respect  that  the  defendants  were 
guilty  and  bound  to  be  convicted,  H.  P.  Ot- 
toson and  S.  V.  Accord  were  not  present,  to 
the  best  of  my  knowledge  and  t>elief.  They 
were  not  present  when  the  said  Killian  de- 
clared the  defendants  were  guilty,  and  that 
they  were  bound  to  be  convicted,  or  when 
that,  In  substance,  was  declared  and  asserted 
by  the  said  Killian." 

While  it  is  well  settled  that  when,  in  a 
criminal  case,  a  Juror  lias,  before  his  selec- 
tion, made  such  statements  as  those  set  out 
in  the  affidavits  introduced  by  the  defendants 
in  this  case,  and  who  upon  his  voir  dire  tes- 
tifies as  the  Juror  Killian  did,  and  such 
statements  were  unknown  to  either  the  ac- 
cused or  his  attorney  until  after  the  trial,  a 
verdict  of  guilty  should,  on  motion  of  the 
accused,  if  made  in  proper  time,  be  set  aside, 
and  a  new  trial  granted  (State  v.  Morgan, 
23  Utah.  212,  64  Pac.  356,  and  cases  there 
cited:  Maxwell,  Cr.  Proc.  729,  730;  12  Enc. 
PI.  &  Prac.  456,  subd.  3;  17  Am.  &  Eng. 
Enc.  Law  [2d  Ed.]  1168),  it  is  also  an  equally 
well  settled  rule  of  law  that  the  verdict  of 


guilty  should  not  be  set  aside  on  such  grounds 
except  when  it  is  clearly  and  satisfactorily 
made  to  appear  from  the  evidence  submitted 
on  the  motion  for  a  new  trial  that  the  Juror, 
previous  to  his  examination  upon  his  voir 
dire,  made  the  prejudicial  statements  alleged, 
and  the  onus  of  showing  that  fact  is  upon  the 
accused  (Hughes  v.  People,  116  111.  330,  338. 
6  N.  B.  S5;  State  v.  Gonce,  87  Mo.  627 
P.111S  T.  State,  92  Tenn.  85,  20  S.  W.  500 
State  V.  Peterson,  38  Kan.  204,  16  Pac  263: 
17  Am.  &  Eng.  Enc.  Law,  1169,  U70).  The 
reason  of  the  rule  is  aptly  stated  In  Hughes 
T.  People,  supra,  as  follows:  "A  verdict 
ought  not  to  be  set  aside  on  such  grounds  un- 
less It  is  made  to  appear  from  satisfactory 
evidence  the  Jurors  bad  previously  'formed 
and  expressed'  opinions  hurtful  to  the  de- 
fense. Scarcely  a  criminal  case  comes  to 
this  court  where  the  same  objection  to  the 
competency  of  jurors  is  not  taken,  founded 
on  mere  ex  parte  affidavits.  Such  affidavits 
are  a  most  unsatisfactory  mode  of  estab- 
lishing any  fact  in  a  case.  The  parties  mak- 
ing them  are  subject  to  no  cross-examination, 
—one  of  the  most  potent  methods  ever  adopt- 
ed to  elicit  truth  and  detect  falsehood.  Be- 
sides that,  a  mere  casual  remark  conco-nhig 
any  mattN*  may  be  Imperfectly  understood 
or  not  accurately  remembered.  Many  cogent 
reasons  readily  suggest  themselves  why  the 
testimony  as  to  such  previously  expressed 
opinions  by  persons  called  as  Jurors  shoold 
be  of  a  ckAr  and  satisfactory  character;  oth- 
erwise a  verdict  fully  warranted  by  the  evi- 
dence might  have  to  be  set  aside,  and  the 
ends  of  justice  defeated."  We  do  not  think 
the  showing  made  by  the  affidavits  In  the 
case  meets  the  requirement  of  the  settled 
rule  above  stated.  Ttu«e  of  the  affiants  in 
support  of  the  motion  for  a  new  trial  ihjsI- 
tlvely  averred  tliat  the  juror  made  the  state- 
ments complained  of,  but  the  Juror  positive- 
ly denied  ever  having  done  so,  and  he  Is 
corroborated  by  the  affiants  Accord  and  Otto- 
son. Killpack,  in  his  first  affidavit  further 
deposed  that  at  two  difTerent  times  on  said 
day  he  had  a  similar  conversation  with  the 
juror,  and  in  his  counter  affidavit  he  deposed 
that  there  were  two  differeut  converaitioDS 
had  at  said  drug  store,  and  that,  to  the  best 
of  bis  knowledge  and  belief,  when  the  Jnrar 
made  the  alleged  statements  Ottoson  and 
Accord  were  not  present;  that  they  were  not 
present  when  said  statements  were  made. 
His  positive  assertion  that  Ottoson  and  Ac- 
cord were  not  then  present.  In  connection 
with  his  previous  statement  that  they  were 
not  to  the  best  of  his  Information  and  belief, 
is  not  an  unqualified  averment  that  tbej 
were  absent  The  two  averments  are  in- 
consistent. If  the  affiant  positively  knew  Qte 
latter  one  to  be  true,  and  intended  It  as  a 
positive  statement,  his  object  in  making  the 
former  is  inconceivable.  He  does  not  deny 
that  Ottoson  and  Accord  were  present  during 
either  of  the  conversations  mentioned,  but 
simply  alleges  that  at  the  time  the  lunir 
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made  the  objectionable  statementa  they  were 
not  present  It  appears  from  the  affldavita 
introduced  that  there  were  a  consldeiable 
numtier  of  persons  other  than  Killpack  pres- 
ent, yet  the  counter  affidavit  ef  none  of  them, 
snstalning  his  connter  affidavit,  was  obtained, 
and  no  explanation  Is  made  wliy  tliis  was  not 
done.  The  motion  tor  a  new  trial  was  prop- 
eriy  overmled. 

The  motion  was  properly  overruled  for  an- 
other reason,  which  is  apparent  upon  the  face 
of  the  record.  Bach  of  the  defendants  made 
an  affidavit  in  which  be  deposed  tliat  he  did 
not  learn  that  the  juror  EUllian  had  ex- 
pressed an  opinion  as  to  the  guilt  of  the  de- 
fendants until  after  conviction  and  sentence. 
Whether  the  Juror's  alleged  expression  of 
opinion  was  communicated  to  tlie  defendants, 
or  either  of  them,  before,  or  not  until  after, 
the  former  appeal  was  taken,  is  not  shown. 
The  previously  expressed  bias  of  a  Juror, 
when  falsely  denied  by  him  upon  bis  voir 
dire,  and  which  was  not  known  either  by 
tbe  accused  or  his  attorney  until  after  the 
trial,  is  a  ground  for  a  new  trial,  under  sub- 
divisions 3  or  4  of  section  4952  of  the  Re- 
vised Statutes;  but,  to  be  available,  It  must 
be  positively  shown  by  the  record  that  the 
motion  was  filed  and  served  in  proper  time. 
It  is  provided  in  section  48Se,  Rev.  St,  that 
"the  application  for  a  new  trial  *  *  *  it 
based  upon  any  of  the  grounds  mentioned  in 
subdivisions  2,  8,  4  and  7  of  the  preceding 
section  [4952]  must  be  filed  and  served  with- 
in thirty  days  after  the  discovery  of  the  facts 
upon  which  the  party  relies  in  support  of  Ills 
motion."  If  tlM  defendants  were  Informed 
of  the  alleged  biased  statements  of  tbe  Ju- 
ror before  the  prior  appeal  was  taken  they 
should  liave  filed  and  served  their  motion 
within  thirty  days  from  their  discovery  of 
tliat  fact,  and  delayed  taking  an  appeal  until 
after  that  motion  was  denied.  As  it  does  not 
appear  when  the  defendants  discovered  tiie 
alleged  bias  of  the  Juror,  the  record  falls  to 
affirmatively  show  that  the  motion  was  filed 
and  served  in  proper  time,  and  upon  that 
ground  tlte  Judgment  should  be  affirmed. 

It  is  ordered  that  tbe  judgment  be  affirmed 
aad  tbe  case  remanded. 

BARTOH,  J„  and  HART,  District  Judge^ 
concur. 


RIO   GRANDE  WESTERN   RT.    CO.  v. 
tJTAH  NURSERY  CO.  et  al. 

(Supreme  Court  of  Utah.     Dec.  9,   1902.) 

BVIDBNCB-LEADINO    QUBSTIONSt-TRIAL  —  IK- 

STRUCnONS— INVADING  PROVINCE  OP 

JURY— HARBILESS  ERROR. 

1.  InstmctionB  to  the  JU17  to  "weiffh  the  evi- 
dence carefully,  and  consider  it  all  together. 
ITou  abonld  not  pick  out  any  particular  fact  In 
evidence,  or  any  particular  statement  of  any 
•witnesB,  and  give  ft  undue  weight.  You  should 
give  such  weight  to  inferences  from  the  facts 
proven  as  in  fiiimess  you  think  they  are  enti- 
tled.     If  you   believe   any    witness   on   eUher 


Ode  of  thb  case  haa  willfully  testified  falsely 
on  any  material  matter,  then  you  have  a  rigbt 
to  disregrard  tbe  entire  testimony  of  such  wit- 
ness, nniera  the  witness  is  corroborated  by 
other  reliable  evidence," — were  not  erroneous 
as  Invading  the  province  of  the  jury. 

2.  When,  and  under  what  drcum.itances.  a 
leading  question  may  be  put  is  a  matter  rest- 
ing in  the  sound  discretion  of  the  court,  and 
not  a  matter  which  can  be  assigned  for  error. 

8.  Where  both  court  and  counsel  were  uncer- 
tain as  to  the  meaning  of  statements  made  by 
a  witness,  it  was  not  error  to  allow  counsel 
to  propound  a  leading  question  to  his  own  wit- 
ness for  the  purpose  01  getting  a  clearer  com- 
prehension of  the  facts,  and  especially  so 
where  it  did  not  appear  that  the  other  party 
was  prejudiced. 

4.  tJnlesi  it  affirmatively  appears  from  the  rec- 
ord that  the  ruling  of  the  court  was  in  fact  in- 
jurious, or  that  in  all  probability  it  would  in- 
juriously affect  the  rights  of  the  objecting  par- 
ty, such  ruling  will  not  be  reviewed  by  the 
court  ou  appeal. 

5.  Exceptions  to  a  (juestlou  to  a  witness  can- 
not be  considered  which  do  not  show  how  the 
question  was  answered,  and  that  the  answer 
was  in  some  way  unfavorable  to  the  party  ex- 
cepting. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;  C.  W.  Morse,  Judge. 

Action  by  the  Rio  Grande  Western  Rail- 
way Company  against  the  Utah  Nursery 
Company  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

This  is  an  action  by  the  Rio  Grande  West- 
em  Railway  Company  to  condemn  a  right 
of  way  across  tbe  property  of  the  defendant 
Utah  Nursery  Company.  The  latter  owned, 
at  the  commencement  of  this  suit,  about  71 
acres  of  land,  situate  in- Salt  Lake  county, 
about  4%  miles  by  the  way  the  road  runs 
from  the  southeast  comer  of  the  Temple 
Block  In  Salt  I^ke  City.  The  street  car 
system  had  a  line  running  along  the  west 
line  of  the  nursery  company's  land,  and  also 
another  system  a  short  distance  from  the 
premises,  each  with  a  20-minute  service  daily. 
The  property  was  used  exclusively  for  nur- 
sery purposes,  although  some  years  previous- 
ly the  owners,  in  the  hope  that  it  might  be- 
come deslralde  for  residential  purposes,  had 
laid  out  some  streets  and  avenues  on  it,  and 
planted  shade  trees  along  them.  There  was 
sufficient  water  to  irrigate  tbe  lands,  and 
also  for  domestic  use  if  occupied  by  resi- 
dences. Tbe  situation  of  the  property  is 
such  that,  80  far  as  present  Indications  may 
be  relied  on,  the  trend  of  residences  would 
probably  be  in  its  direction,  and  it  Is  in 
consequence  adapted  and  might  l>e  used  for 
residences  in  the  near  future.  As  to  the 
last  tbe  evidence  is  conflicting.  On  the  day 
the  railroad  took  possession  of  the  premises 
for  its  right  of  way  there  were  a  large  num- 
ber of  nursery  buds,  called  "dormant  buds," 
and  some  trees,  growing  thereon,  which  had 
to  be  removed,  and  some  were  destroyed  in 
making  the  right  of  way.  A  large  number 
of  the  buds  were  bought  by  Martin  Chrls- 
topberson,  one  of  defendant's  witnesses.  The 
railroad  right  of  way  cuts  the  property  hito 

two  pieces,  leaving  about  one-thli 
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north,  and  two-thirds  of  It  to  the  south  of 
the  track.  On  the  conclnsion  of  the  trial  a 
verdict  was  rendered  assessing  defendants' 
damages  at  $9,678.92.  Plaintiff  moved  the 
court  for  a  new  trial,  which  was  denied,  and 
from  that  order  and  the  Judgment  subsequent- 
ly rendered  upon  the  verdict  the  plaintiff  ap- 
peals. 

Bennett,  Sutherland,  Van  Oott  &  Allison, 
for  appellant  Bicharda  ft  Varlan,  for  re- 
spondents.   . 

ROI.APP,  District  Judge,  after  stathig  the 
facts,  delivered  the  opinion  of  the  court 

In  this  case  there  are  four  distinct  errors 
alleged  by  appellant  upon  which  it  relies  for 
a  reversal  of  the  Judgment  Two  of  these  er- 
rors relate  to  the  admission  of  evidence,  and 
the  remainder  to  the  instructions  given  by  the 
court  The  Instructions  complained  of  con- 
tain the  foUowbig  language:  "Instruction  16. 
You  should  weigh  the  evidence  carefully, 
and  consider  it  all  together.  You  should  not 
pick  out  any  particular  fact  hi  evidence,  or 
any  particular  statement  of  any  witness, 
and  give  It  undue  weight  You  should  give 
such  weight  to  Inferences  from  the  facts 
proven  as  in  fah-ness  you  think  they  are  en- 
titled." "Instruction  19.  If  yon  believe  any 
witness  on  either  side  of  this  case  has  willful- 
ly testified  falsely  on  any  material  matter, 
then  you  have  a  right  to  disregard  the  entire 
testimony  of  such  witness,  unless  the  witness 
Is  corroborated  by  other  reliable  evidence."  It 
is  insisted  by  appellant  that  these  instruc- 
tions in  effect  Invade  the  province  of  the  Jury. 
In  this  we  cannot  concur.  Apart  from  the 
fact  that  ample  precedents  exist  for  the  giv- 
ing of  such  instructions  In  almost  every  con- 
ceivable case,  It  would  be  difficult  to  discover 
any  bettter  language  in  which  fairly  to  con- 
vey to  the  Jury  the  methods  usually  adopted 
by  trained  investigators  of  testimony  in  de- 
termining the  weight  and  value  of  statements 
made  by  sworn  witnesses.  The  giving  of 
such  advisory  instructions  does  not  violate 
the  inhibition  against  the  court  instructing 
upon  matters  of  fact.  Jurors  have  a  right  to 
expect  from  an  impartial  court  such  aid  as 
will  guide  them  In  properly  considering  the 
law  and  the  facts  presented  to  them.  In 
fact,  the  very  object  of  having  the  court  give 
Instructions  to  a  Jury  is  to  explain  the  issues, 
state  the  law  applicable  thereto,  and  suggest 
the  best  manner  of  applying  the  sworn  testi- 
mony and  the  law  toward  a  fair  and  proper 
determination  of  the  issues.  The  court  In  this 
case  having  done  its  duty  in  this  regard,  of 
course  no  error  was  committed. 

Counsel  for  appellant  further  insist  that  the 
trial  court  erroneously  permitted  the  follow- 
ing question  to  be  propounded  to  one  of  re- 
spondents' witnesses:  "You  say  that  what 
you  mean  is,  if  anybody  wanted  those  trees 
at  that  particular  season,  they  could  go  and 
make  a  bargain  for  them  and  get  them;  but 
there  was  no  sale  In  the  market  and  only 
sales—    This  is  what  you  say,  as  I  under- 


stand you,  except  as  an  Individual  might  malw 
a  purchase  for  a  certain  quantity  of  stock  If 
he  happened  to  want  to  purchase  It?"  The 
only  objection  made  to  this  question  was  that 
It  was  leading,  and  therefwe  not  comi>etent 
From  a  careful  examination  of  the  record,  we 
see  nothing  that  indicates  an  abuse  of  discre- 
tion In  permitting  this  question  to  be  answei^ 
ed.  Both  court  and  counsel  were  uncertain 
as  to  the  exact  meaning  of  previous  state- 
ments made  by  the  witness,  and  the  questioD 
was  propounded  by  the  consent  of  the  court 
for  the  express  purpose  of  getting  a  clearer 
comprehension  of  Cbe  facta  theretofore  testi- 
fied to  by  him.  Under  such  drcumstances 
this  court  win  not  taterfere,  especially  as  the 
record  fails  to  disclose  any  resulting  preju- 
dice to  appellant  "When,  and  under  what 
circumstances,  a  leading  question  may  be  pot 
Is  a  matter  resting  in  the  sound  discretion  of 
the  court  and  not  a  matter  which  can  be  as- 
signed for  error."  Oreenl.  Bv.  {  435;  2 
Taylor.  Bv.  {  1198;  Dinsmore  v.  State  (Neb.) 
85  N.  W.  445;  People  v.  Boat  117  Mich.  578. 
76  N.  W.  91. 

The  last  assignment  of  error  relied  iiix» 
by  the  appellant  Is  the  overmUng  by  the 
court  of  an  objection  to  a  question  propound- 
ed to  one  of  appellant's  witnesses  as  to  the 
market  value  for  residential  or  platting  par- 
poses  of  the  land  sought  to  be  condemned. 
Nine  witnesses  for  the  defendants  testified 
upon  the  question  of  the  value  of  the  land, 
and  that  the  entire  tract  of  land  was  adapt- 
ed and  might  reasonably  l>e  expected  In  the 
Immediate  future  to  be  available  for  platted 
and  residential  purposes;  that  It  had  a  mar- 
ket value  not  only  for  farming  or  nursery 
purposes,  but  for  the  more  valuable  use. 
Some  of  the  witnesses  who  testified  upon  this 
question  for  the  plaintiff  also  testified  that 
■the  land  at  that  time  was  so  adapted  and 
available,  and  some  of  them  testifled  that  it 
had  at  that  time  a  market  value  for  such 
purposes.  It  further  appears  that  each  of 
defendants'  nine  witnesses  were  asked  the 
following  question,  In  substance:  "Taking 
into  consideration  the  situation  of  the  prop- 
erty as  It  was  on  October  8,  1900,  and  liefore 
the  construction  and  operation  of  the  rail- 
road over  a  part  of  it  Its  topography  and  re- 
lation to  contiguous  property.  Its  water  sup- 
ply derived  from  springs  rising  in  pua;ls  on 
the  land,  and  its  situation  relatively  to  the 
street  car  service,  what  on  the  8tb  day  ot 
October,  1900,  In  your  oirinlon,  was  the  mar- 
ket value  of  the  defendants'  land  for  resi- 
dential or  platting  pui-posea?"  Plaintiff  ob- 
jected to  the  question  as  incompetent  and  ir- 
relevant to  ask  for  the  market  value  for  a 
particular  purpose.  The  plaintUTs  objection 
was  overruled  by  the  court  and  plaintiff 
duly  excepted.  Apart  from  the  fact  that  the 
question  was  answered,  the  record  falls  t» 
disclose  what  the  answer  was.  It  seems 
that  thereupon  the  counsel  for  defendants  re- 
stated the  question  substantially  as  abov^ 
except  that  the  concludlng.form  was;  "What, 
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in  your  opinion,  was  tbe  nuirket  value  of  de- 
fendants' premises.  If  any,  for  the  most  val- 
uable use  to  which  It  was  adapted  ac  avail- 
able, on  the  8th  day  of  Octoba:,  1900?"  which 
question  was  not  objected  to,  and  was  an- 
swered. The  defendants  also  introduced  oth- 
er evidence  tending  to  support  the  verdict 
and  the  Issues  in  the  case.  This,  in  sub- 
stance, constitutes  the  entire  record,  so  far 
as  this  question  Is  concerned.  We  are  not 
Informed  what  the  answers  were  to  either 
question,  and  cannot,  therefore,  determine 
whether  the  propounding  of  the  objection- 
able question  was  in  fact  prejudicial  to  the 
appellant  Unless  it  affirmatively  appears 
from  the  record  that  the  ruling  of  the  court 
was  in  fact  injurious,  or  tliat  in  all  proba- 
bility it  would  injuriously  affect  the  rights 
-of  the  objecting  party,  such  ruling  will  not 
be  reviewed  by  this  court  on  appeal.  "Where 
there  is  not  enough  in  the  bill  of  exceptions 
to  Justify  the  inference  that  the  mllDg  was 
injurious,  or  probably  injurious,  error  is  not 
made  apparent"  Elliott  App.  Proc.  i  812,  p. 
765,  and  cases  cited.  Exceptions  to  a  question 
to  a  witness  cannot  be  considered  which  do 
not  show  how  the  question  was  answered,  and 
that  the  answer  was  in  some  way  unfavorable 
to  the  party  excepting.  Kershaw  v.  Wright 
115  Mass  361-366;  Cccconi  v.  Rodden,  147 
Mass.  164,  16  N.  E.  749';  Culbertson  v.  Stan- 
ley. 6  Blackf.  67. 

There  appearing  no  reversible  errors  in  the 
record,  the  Judgment  of  the  lower  court  Is 
affirmed,  witL  costs. 

BASKIN  and  BARTOH.  JJ.,  concur. 


EIjIZALDB  v.  BIiIZAIJ>E     (L.  A.  851.) 

(Supreme  Court  of  California      Nov.  16,  1902.) 

TBDSTEES  —  ACKNOWliBDOMBNT  OP  TRUST  — 
OBATH  or  TRUSTBB  —  RBCOVBRT  OF  FUND 
FROM  ADMINISTRATOR— COMPIjAINT— INTER- 
EST —  APPEAL  —  CHANOB  OF  PARTIES  —  DIS- 
POSITION OF  CAUSE. 

1.  Civ.  Code,  {  2222,  provides  that  a  volun- 
tary trust  is  created,  as  to  the  trustee,  by  any 
words  or  acts  of  his  indicating  bis  acceptance 
of  the  trust,  or  by  his  acknowledgment,  made 
■on  sufficient  consideration,  of  its  existence,  and 
the  subject,  purpose,  and  beneficiary  of  the 
trust.  The  executors  of  a  will  acknowledged  in 
writing  the  receipt  of  a  certain  sum  for  the 
-benefit  of  another,— it  "l>eing  the  amount  devis- 
ed by  the  will  of  said  deceased"  to  such  per- 
son,— and  signed  such  acknowledgment  as  ex- 
eontors  of  the  will,  and  as  guardians  of  the 
cestni  que  trust  therein  named.  One  of  tlie  ex-  i 
ecutors  repeatedly  acknowledged  thnt  he  held 
the  fnnd  in  trust  for  such  purpose,  and  that  his 
co-executor  had  nothing  to  do  therewith.  Held, 
that  it  did  not  lie  in  the  month  of  the  adminis- 
trator of  such  executor  to  deny  the  receipt  of 
the  money  by  his  intestate. 

2.  In  an  action  to  recover  a  sum  received  io 
trust  for  plaintiff  by  defendant's  intestate  un- 
der the  terms  of  a  will  of  which  the  intestate 
was  executor,  it  was  not  necessary  that  the 
complaint  after  showing  the  acknowledgment 
by  Intestate  of  the  receipt  of  the  money  on  the 
trust  specified  in  the  will,  should  further  show 
tJ>e  decree  admitting  the  will  to  probate. 


3.  A  complaint  of  an  incompetent  by  his 
guardian,  wnich  alleged  an  order  of  the  court 
appointing  him  gnardian,  and  his  subsequent 
qualification,  was  not  objectionable,  after  trial 
and  judgment  for  failmg  to  further  plead  the 
issuance  of  letters  of  guardianship. 

4.  Civ.  Code,  {  2250,  excepts  from  the  provi- 
sions of  the  chapter  in  regard  to  trusts  execu- 
tors, administrators,  and  guardians,  as  such. 
The  chapter  contains  provisions  charging  trus- 
tees with  interest.  Held,  that  an  administrator 
coming  into  the  possession  of  a  trust  fund  on 
which  his  intestate,  as  trustee,  was  bound  to 
pay  interest,  was  not  chargeable  with  interest 
thereon  while  in  his  possession. 

5.  An  administrator  of  a  deceased  trustee  of 
a  specific  trust  fund  is  not  bound  to  pay  to  the 
cestui  que  trust  any  interest  thereon  for  which 
the  trustee  was  liable  at  the  time  of  his  death, 
until  the  presentation  of  a  proper  claim  therefor 
against  the  estate. 

6.  Where  a  judgment  against  an  administra- 
tor provided  that  a  certain  trust  fund  held  by 
the  intestate  should  be  paid  plaintiff  "in  due 
course  of  administration,  and  pending  appeal 
therefrom  the  administrator  died,  and  another 
person  was  substituted  as  administrator  and 
appellant,  hut  there  was  nothing  in  the  record 
to  show  that  such  substituted  appellant  had 
ever  come  into  possession  of  the  trust  fund 
or  was  In  any  way  responsible  therefor,  the 
Judgment,  though  subject  only  to  a  modification 
in  regard  to  interest  as  to  the  original  parties, 
will  be  reversed,  to  the  end  that  the  trial  court, 
under  proper  pleadings  and  with  proper  parties 
before  it,  may  enter  the  proper  Judgment  in 
the  premises. 

Temple,  J.,  dissenting. 

In  banc.  On  rehearing.  Judgment  of  su- 
perior coiwt  reversed. 

For  former  opinion,  see  66  Pac.  369. 

Graves  &  Graves,  J.  J.  Boyce,  and  B.  F. 
Thomas,  for  appellant  Richards  &  Carrier 
for  respondent 

HENSHAW,  J.  Upon  the  former  appeal 
In  this  case  (66  Pac.  309)  the  principal,  and. 
Indeed,  the  sole,  argument  of  appellant  was 
addressed  to  the  proposition  that  as  the 
trust  fund  was  not  earmarked,  plaintiff  was 
relegated  to  the  position  of  a  general  creditor 
of  the  estate,  who  should  have  presented 
his  claim  with  other  creditors,  and  that 
having  failed  so  to  do,  the  Judgment  should 
be  reversed.  It  was  to  this  contention  that 
the  opinion  of  the  court  In  department  was 
addressed.  Upon  petition  for  rehearing,  new 
points  were  presented,  to  which  the  attention 
of  this  court  was  invited;  and  It  was  urged 
that  owing  to  the  falling  health  and  serious 
Illness  of  the  administrator,  himself  an  attor- 
ney, and  the  attorney  who  then  prosecuted 
the  appeal,  the  interests  of  the  estate  of 
Ellzalde  had  not  been  preserved,  and  that 
therefore  a  rehearing  should  be  permitted 
and  the  case  considered  anew.  The  rehearing 
was  accordingly  ordered.  A  re-ezamlnation 
of  the  question  considered  upon  the  former 
hearing  serves  but  to  confirm  us  In  the  con- 
viction that  the  views  there  expressed  and 
the  determination  reached  are  sound,  and 
that  opinion  is  therefore  adopted  and  affirm- 
ed. 

Addressing  ourselves  to  the  new  questions 

urged  upon  appeal,  it  may  be  said  that,  un^ 
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der  tbe  evidence,  It  does  not  He  In  the  ap> 
pellant's  moutli  to  dispute  the  receipt  by 
her  Intestate  of  the  $1,000.  The  fund  was 
left  In  trust  for  tbe  care  and  support  of  the 
incompetent  son  of  Maria  Ellzalde.  Mar- 
cos Elizalde  acknowledged  tbe  receipt  of  this 
money  in  writing,  as  follows:  "We,  M.  A. 
EllEalde  and  J.  J.  Elizalde,  hereby  acknowl- 
edge that  we  have  this  day  received  for  the 
benefit  of  Francisco  Ellzalde  the  sum  of  one 
thousand  dollars,  gold  coin,  being  the  amount 
devised  by  tbe  will  of  said  deceased  to  Fran- 
cisco Ellzalde,  as  expressed  in  article  5th  of 
said  wUl.  [Signed]  M.  A.  Ellzalde,  J.  J. 
Ellzalde,  Executors  of  tbe  Will  of  Maria 
Tgnacia  Ellzalde,  and  as  Guardians  of  Fran- 
cisco Elizalde."  "A  voluntary  trust  Is  cre- 
ated as  to  the  trustee  by  any  words  or  acts 
of  his  indicating  with  reasonable  certainty 
bis  acceptance  of  the  trust,  or  bis  acknowl- 
edgment, made  upon  sufficient  consideration, 
of  its  existence,  and  the  subject,  purpose  and 
beneficiary  of  the  trust"  Civ.  Code,  §  2222. 
Here  is  a  snfflcleut  acknowledgment  of  the 
trust,  with  specific  reference  to  the  will  of 
tbe  mother,  from  which  the  terms  of  tbe  trust 
can  be  ascertained.  It  matters  not  whether 
in  fact  $1,000  in  gold  coin  came  Into  the 
bands  of  these  executors  under  the  trust,  or 
whether,  for  tbelr  convenience  In  the  settle- 
ment of  tbe  estate,  they  took  other  real  and 
personal  property,  without  converting  enough 
of  It  Into  gold  coin  to  comply  strictly  with 
the  provisions  of  the  will.  They  either  took 
the  gold  coin,  or  its  equivalent,  and  If,  for 
any  of  the  purposes  of  tbe  trust,  it  be  necessa- 
ry or  desirable  to  bold  that  it  was  gold  coin, 
their  own  declaration  and  acknowledgment 
will  estop  them  and  their  successors  in  in- 
terest from  disputing  the  fact  Moreover,  it 
appears  that  up  to  the  time  of  bis  death, 
Marcos  Elizalde  rei>eatedly  acknowledged 
that  he  held  this  fund  in  trust  for  tbe  re- 
spondent's benefit,  and  that  his  brother,  the 
co-execntor,  never  had  anything  to  do  with 
its  custody  or  management. 

Appellant  further  Insists  that  the  com- 
plaint fails  to  state  a  cause  of  action,  because 
tbe  judgment  whereby  the  will  of  Maria 
Ygnada  Ellzalde  was  admitted  to  probate  Is 
not  pleaded.  But  It  was  unnecessary  to  plead 
that  decree.  He  shows  enough  when  he  es- 
tablishes, as  he  does,  the  acknowledgment  of 
Marcos  Elizalde  that  he  has  received  money 
from  tbe  estate  of  bis  mother  upon  a  trust 
specified  in  her  wiU. 

It  Is  urged  furtho-  that  the  complaint  does 
not  plead  the  Issuance  of  letters  of  guardian- 
ship to  tbe  guardian  of  the  incompetent  plain- 
tiff herein.  The  allegation  of  the  complaint 
is  "that  on  said  4tb  day  of  June,  1892,  the 
said  superior  court  by  its  order  duly  given 
and  made,  appointed  said  C.  A.  Thompson 
as  guardian  of  the  plaintiff,  with  the  usual 
powers,  and  thereafter,  and  on  the  6th  day 
of  June,  1802,  the  said  C.  A.  Thompson  duly 
qualified  as  such  guardian."  In  Wbyler  t. 
Van  Tiger,  14  Pac.  840,  this  court  held  that 


where  a  mother  was  appointed  guardian  of 
the  person  and  estate  of  her  minor  son,  and 
on  tbe  same  day  presented  her  bond,  which 
was  approved,  a  lease  made  by  her  of  tbe 
ward's  property  on  the  following  day  was 
valid,  thou^  no  letters  of  guardianship  had 
been  Issued  to  her,  and  she  had  not  taken 
the  oath  of  office.  That  case  goes  much  fur- 
ther than  is  necessary  for  the  present  con- 
sideration. It  Is  at  least  pleaded  that  he  du- 
ly qualified.  Beversals  for  lack  of  formal 
allegations  that  might  have  been  supplied  by 
amendment  are  not  favored  after  trial  on  tbe 
merits.  Gushing  v.  Pires,  124  CaL  603,  57 
Pac.  672.  And  where  a  necessary  averment 
has  been  only  Inferentlally  pleaded,  it  will 
be  held  sufflcient  after  judgment  and  In  the 
absence  of  demurrer. 

The  trial  court  erred  In  allowing  Interest 
upon  the  tnist  fund  from  tbe  date  of  the  ac- 
knowledgment of  Its  reception  by  Marcos 
Elizalde.  It  was  undoubtedly  the  duty  of 
Marcos  to  baVe  Invested  the  trust  money 
received  by  him,  and  for  his  willful  or  negli- 
gent omission  so  to  do  he  is  chargeable  with 
interest  Civ.  Code,  ti  2261,  2262.  It  b 
also  true  that  upon  tbe  death  of  Marcos  the 
trust  devolved  upon  his  personal  representa- 
tive Tyler  v.  Mayre,  95  Gal.  160.  27  Pac. 
ICO,  SO  Pac,  196.  "In  the  United  States  the 
bein  or  executors  Will  take  the  trust  prop- 
erty, and  they  must  settle  the  accounts  of 
the  testator  In  relation  to  tbe  trust  They 
must  also  see  that  the  property  is  protected 
and  preserved."  Perry,  Trusts  (4tli  Bd.)  { 
344.  But  while  it  thus  becomes  the  duty  of 
the  personal  representative  to  preserve  tbe 
trust  funds.  In  common  with  the  other  funds 
which  have  come  into  bis  possession,  still  be 
is,  in  a  sense,  an  Involuntary  trustee,  upon 
whom  the  burden  Is  cast  and  is  excepted  by 
section  2250  of  the  Civil  Code  from  the  obli- 
gation of  Investing  these  funds, — an  obliga- 
tion which  is  cast  upon  the  voluntary  trus- 
tee. In  re  Marre's  Estate.  127  Cal.  132,  59 
Pac.  385.  The  reason  Is  plain.  It  may  often 
happen  that  an  executor  or  other  personal 
representative  takes  possession  of  funds 
which  may  be  proved  to  be  trust  funds, 
without  any  knowledge  that  such  is  the  fact 
Not  knowing  the  fact.  It  would  be  his  duty 
to  resist,  on  behalf  of  tbe  heirs,  legatees, 
and  creditors  of  the  estate,  any  attempt  to 
deprive  it  of  a  part  of  Its  assets;  and.  in  the 
event  of  his  failure.  It  would  be  in  tbe  last 
degree  Inequitable  to  hold  him  accountable 
for  interest  upon  trust  funds  which  he  be- 
lieved to  be  part  of  the  estate  bis  duty  call- 
ed upon  him  to  administer.  But  In  the  case 
at  bar,  plaintiff  lays  claim  to  the  specific  sum 
of  $1,000,  earmarked  so  as  to  be  identified, 
and  proven  to  have  been  turned  over  with 
the  assets  of  tbe  estate  to  the  administrator. 
Graves,  now  deceased.  For  the  recovery  of 
this  specific  sum  of  money,  plainriflF  has  had 
JBdgment  If  tbe  estate  of  Marcos,  however, 
la  indebted  to  bim  In  any  further  sum  for  is- 
terest,  by  reason  of  the  negligent  faUure  <r 
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refnni  to  invest  the  corpus  of  the  trnst,  bis 
right  to  a  recovery  for  this  additional  amount 
could  only  follow  and  be  based  upon  the 
presentation  of  a  proper  dalm  for  It  against 
Elizalde*8  estate.  Interest,  therefore,  should 
not  have  been  allowed. 

In  the  original  action,  Earnest  Graves  was 
sned  as  adminlatrator,  and  the  judgment 
rendered  provided  that  the  money  should  be 
paid  "In  due  course  of  administration."  It 
seems  to  have  been  contemplated  by  the 
Judge  that  no  personal  responsibility  rested 
upon  Graves  for  the  payment  of  the  money, 
and  that  he  bad  received  and  was  holding  it 
in  the  belief  that  It  was  a  part  of  the  assets 
of  the  estate  of  EUzalde.  Respondent  is  not 
complaining  of  the  form  of  the  Judgment;  nor, 
so  far  as  the  rights  of  Ernest  Graves  are  con- 
cerned, can  we  perceive  how  be  suffers  Injury 
nnder  it  Respondent  might  have  been  heard 
to  insist  that  the  money  Identified  as  the  trust 
fond  should  be  paid  over  to  him  forthwith, 
without  waiting  the  delay  of  administration 
and  the  chances  of  the  estate's  insolvency. 
With  the  death  of  Ernest  Graves,  however, 
and  the  substitution  of  Eliza  P.  EUzalde  as 
administratrix  of  the  estate  of  Marcos  EU- 
zalde, and  as  appellant  bere,  the  situation 
baa  become  complicated.  There  is  nothing 
in  the  record  now  before  ns  to  show  that 
Eliza  P.  EUzalde  has  ever  come  Into  the 
control  of  the  trust  fund,  or  Is  In  any  way  re- 
sponsible therefor;  and  the  affirmance  of  the 
Judgment  with  tiie  indicated  modifications, 
under  these  circumstances,  might  prove  bar- 
ren of  results  to  respondent. 

The  Judgment  must  therefore  be  reversed, 
to  the  end  that  the  trial  court  upon  proper 
pleadings,  and  wltb  the  necessary  parties  be- 
fore it,  may  enter  the  proper  jud^nnent  in  tbe 
premises:  and  that  Judgment  should  be  for 
tbe  amount  of  the  trust  fund,  without  Inter- 
est   It  Is  ordoed  accordingly. 

We  concur:  McFARLAND,  J.;  HARBI- 
SON. J.;    VAN  DYKE.  J.;   GAROUTTE,  J. 

I  dissent:    TEMPLE,  J. 


MOWRT  V.  HOWARD  et  al.* 
flSopreme  Conrt  of  Kansas.     Pec.  6,  1902.) 
EJECTMENT— LIMITATIONS. 
1.  Under  Civ.  Code.  5  16.  providing  that  ao 
action  to  recover  real  estate  sold  on  execntion 
by  tile  execntion  debtor  must  be  broaght  with- 
in five  years  after  tbe  recording  of  tbe  deed 
in  pursuance  of  tbe  same,  an  action  commen- 
ced  in  1900  against  one  acquiring  title  under 
foreclosure  and  sberifTs  deed  in  1891  is  barred. 

In  banc.  Error  from  district  court,  Gra- 
ham county;  Chas.  W.  Smith,  Judge. 

Action  by  A.  J.  Mowry  against  John  How- 
ard and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

H.  J.  Harwl  and  W.  M.  Roberts,  for  piabi- 
tiff  In  error.  F.  D.  Turclc,  for  defendants  In 
error. 

'ReliearlDC  dented. 


PER  CURIAM.  Ejectment  brought  by 
Mowry  against  Howard  and  Holland  to  re- 
cover possession  of  a  quarter  section  of  land. 
Plaintiff  acquired  title  to  tbe  premises  from 
tbe  government  In  1886,  and  in  tbe  same 
year  mortgaged  the  ^premises.  Upon  default 
in  payment  of  the  mortgage  debt  foreclosure 
action  was  Instituted,  which  terminated  in 
decree,  sale,  and  sheriff's  deed  to  one  Wil- 
kerson  In  1891.  Thereafter  Willceraon  con- 
veyed tbe  premises  to  defendant  Eliza  M. 
Holland.  There  was  finding  and  Judgment 
for  defendants.    Plaintiff  brings  error. 

The  defects  in  tbe  foreclosure  proceedings 
and  sheriff's  deed  suggested  to  annul  tbe 
title  of  defendants  are:  (1)  The  summons  in 
the  foreclosure  action  was  by  the  derk  made 
returnable  11  da^s  from  its  date,  instead  of 
10,  as  prescribed  by  the  statute,  and,  as  de- 
fendants therein  made  no  appearance,  it  is 
contended  the  court  was  without  Jurisdiction, 
and  the  foreclosure  proceedings  void  and 
open  to  this  collateral  attack;  (2)  the  seal  of 
tbe  court  was  not  affixed  to  the  order  of  sale, 
and,  as  a  consequence,  it  is  contended  tbe 
sale  and  deed  based  thereon  were  absolutely 
void,  and  may  be  so  declared  in  this  collat- 
eral action. 

We  are  of  the  opinion  a  proper  decision  of 
this  case  Involves  a  determination  of  neither 
of  tbe  above  propositions,  but  let  us  assume 
either  or  both  of  tbe  contentions  made  de- 
termined in  favor  of  plaintiff,  and  yet  we  are 
of  the  opinion  a  recovery  of  the  property  can- 
not be  bad  In  this  action.  There  was  a  gen- 
eral finding  in  favor  of  defendants  in  tbe 
court  below.  The  record  contains  a  copy  of 
the  sheriff's  deed.  It  Is  regular  upon  Its 
face,— prima  facie  valid.  It  was  filed  for 
record  and  recorded  February  19,  1891.  This 
action  was  commenced  December  28,  1900. 
Plaintiff  is  the  original  mortgagor  of  tlie 
premises.  Tbe  first  clause  of  section  16  of 
the  Civil  Code,  in  prescribing  a  limitation  in 
actions  of  this  character,  provides:  "An  ac- 
tion for  the  recovery  of  real  property  sold  on 
execution,  brought  by  the  execution  debtor, 
his  heirs,  or  any  person  claiming  under  him, 
by  title  acquired  after  tbe  date  of  tbe  Judg- 
ment, within  five  years  after  the  date  of  the 
recording  of  the  deed  in  pursuance  of  the 
sale."  PlaintUTs  cause  of  action  was  barred 
some  four  years  before  it  was  instituted. 
Again  this  case.  In  principle,  is  controlled 
by  the  decision  Just  announced  in  Kelso  v. 
Norton. 

Tbe  Judgment  is  right  and  will  be  af- 
firmed. 


CITY  OF  EMPORIA  v.  KOWALSKI. 

(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

APPEAL— RECORD— DISMISSAIi. 

1.  It  Is  the  duty  of  counsel  for  plaintiff  in 

error,  under  rule  1)  of  this  court  (66  Pac.  xiT> 

to  number  and  index  the  pages  of  the  record. 

showing  the  pleadings,   testimony,   Instructions. 

verdict,  findings,  and  all  other  qate^aj^pi;Et» 
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«f  th«  record,  before  the  clerk  shall  receive  or 
file  it. 

2.  In  a  proceeding  in  error,  where  the  alleged 
errora  are  uumeroua,  and  a  determination  of 
which  will  require  an  examination  of  all  the 
proceedings  had  in  the  court  below,  and  the 
record  is  not  paged  and  indexed,  this  court  will 
not  enter  npon  an  examination  thereof.  For 
flucb  neglect  the  cause  will  be  dismissed. 

(Syllabus  by  the  Court) 

In  banc  Error  from  district  court,  Lyon 
county;    W.  A-  Randolph,  Jndge. 

Action  by  Anton  Kowalski  against  the  city 
of  Emporia.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Dismissed. 

Kellogg  &  Madden  and  J.  Harrey  Fritb, 
for  plaintiff  in  error.  Lambert  &  Huggins 
and  Buck  &  Spencer,  for  defendant  in  error. 

GREENE,  J.  The  defendant  in  error  re- 
covered Judgment  against  the  city  of  Em- 
poria for  personal  injurips  sustained  while  in 
its  employ  by  the  falling  of  one  of  its  elec- 
tric light  poles  upon  him.  The  city  prose- 
cutes this  proceeding. 

The  assignments  of  error  are:  Refusing 
to  set  aside  the  special  findings  of  the  jury; 
overruling  defendant's  demurrer  to  the  evi- 
dence for  the  reason  that  plaintiff's  evidence 
conclusively  proved  that  he  knew  of  the  dan- 
ger and  assumed  the  risk;  refusing  to  give 
certain  instructions;  giving  certain  instmc- 
tlons;  and  admitting  incompetent,  irrelevant, 
and  immaterial  testimony.  It  will  be  ob- 
served that,  to  determine  the  alleged  errors, 
it  will  be  necessary  to  examine  all  the  pro- 
ceedings had  in  the  court  below.  This  vo- 
lumiuous  record  is  not  indexed.  Our  rule  9 
(66  Pac.  xlv)  provides:  "Counsel  for  plain- 
tiff in  error  shall  number  the  pages  of  the 
record,  and  shall  f  nlly  index  the  pages,  show- 
ing the  pleadings,  testimony,  instructions, 
verdict,  findings,  and  all  other  material  parts 
-of  the  record,  before  the  clerk  shall  receive 
or  file  it.  •  •  •"  The  indexing  of  a  rec- 
ord la  a  comparatively  easy  matter  for  coun- 
sel who  have  tried  the  cause  and  prepared  a 
case-made.  The  index  relieves  this  court  of 
«  great  amount  of  labor,  which  can  more 
profitably  be  expended  in  other  lines  of  duty. 
If  counsel  wish  this  court  to  examine  rec- 
ords to  determine  questions  arising  at  the 
trial,  such  as  are  presented  in  this  cause, 
they  must  comply  with  the  rule,  and  make 
an  index. 

For  the  reasons  herein  indicated,  this  cause 
is  dismissed.    All  the  Justices  concurring. 


TOLA  PORTLAND   CEMENT   CO.   t. 
MOORE. 

(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

NEOLIOBNCB-OBSTRUCTION  OF  RAILWAT 
TRACK— CONTRIBUTORY    NBaLIOEU<ICE. 

1.  The  owner  of  railway  tracks,  who  has 
given  np  ^eir  use  to  a  brick  company  and  a 
railway  company  for  the  purpose  of  switching 
cars,  and  who,  without  notice,  erects  a  dan- 
gerous  obstructioB   to   the  use  of   the   tracks 


for  such  purpose,  is  liable  to  a  member  of  a 
train  crew  of  the  railroad  company  who.  while 
in  the  discharge  of  his  duty,  and  in  ienoraace 
of  his  danger,  sustains  injury  occasioned  b}' 
such  obstruction. 

2.  A  railway  brakeman  Is  required  to  observe 
all  dangers  threatened  by  any  structure  con- 
nected with  or  incident  to  the  nse  of  the  tracfc 
for  railway  purposes,  but  he  is  not  bound  to  an 
anticipation  of  any  impediment,  not  involved  in 
or  relating  to  the  operation  of  the  road,  of 
which  he  is  actually  ignorant. 

(Syllabus  by  the  Court.) 

In  bana  Error  from  district  court,  Allen 
county;    L.  Stiilwell,  Judge. 

Action  by  Robert  B.  Moore  against  the 
lola  Portland  Cement  Ckimpany.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robert  B.  Moore  commenced  an  action  In 
the  district  court  of  Allen  county  against  the 
lola  Portland  Cement  Company  to  recover 
damages  for  personal  Injuries.  The  cement 
company  was  the  owner  and  operator  of  a 
plant  for  the  manufacture  of  cement  near 
the  city  of  lola.  For  its  own  accommoda- 
tion, it  constructed  and  maintained  certain 
railway  tracks  from  a  point  at  the  south  to 
a  point  at  the  north  of  its  buildings,  and  run- 
ning near  to  them.  The  Atchison,  Topeka 
&  Santa  F6  Railway  Company  bnUt  a  spur 
from  its  line  of  road  through  the  cil7  of  lola 
northward  to  the  cement  company's  yards, 
and  connected  it  with  the  south  end  of  the 
cement  company's  tracks.  On  the  west  side 
of  the  cement  works  were  two  tracks;  the 
outer  one  being  a  loop  from  the  one  next  to 
the  buildings,  starting  at  a  point  south  and 
ending  at  a  point  north  of  the  cement  plant. 
Beyond  the  loop  the  track  running  nearest 
the  buildings  extended  a  considerable  dis- 
tance to  an  establishment  for  the  manufac- 
ture and  shipment  of  brick,  owned  and  opei^ 
ated  by  the  Star  Brick  CJompany.  The  west 
track  and  the  brick-plant  extension  were  giv- 
en up  by  the  cement  company  to  the  railroad 
company  and  the  brick  company  for  nse  in 
the  letter's  business.  The  railroad  company 
did  the  switching  of  cars  for  both  manufac- 
turing establishments  npon  switching  orders 
left  with  the  station  agent  at  lola.  Referring 
to  the  use  of  the  tracks  by  the  brick  com- 
pany and  the  railroad  company,  the  superin- 
tendent of  the  cement  company  testified  as 
follows:  "Q.  Who  operated  that  track  and 
loaded  brick  onto  these  cars?  A.  The  Star 
Brick  Company.  We  gave  that  track  up  to 
them.  Q.  •  •  •  The  business  the  brick 
plant  was  running,  backwards  and  forwards 
over  your  track,  that  Is  done  with  your  con- 
sent? A.  Yes,  sir.  Q.  •  •  •  Then  you 
knew  most  any  day  they  would  be  liable 
to  come  there  for  a  load  of  brick,  or  set  cars 
there?  You  knew  that?  A.  We  didn't  know 
when  they  would  be  ordered.  •  •  •  Q. 
Who  gave  consent,  or  by  whose  consent  were 
they  permitted  to  run  in  cars  down  there? 
A.  We  let  them  run  down  to  accommodate 
the  railroad  company  and  the  Star  Brick 
(Company."  At  the  time  of  the  accident 
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complained  of,  the  cement  company  waa  en- 
gaged In  the  conatructlon  of  a  warehouse  ad- 
joining and  extending  north  from  Its  build- 
inga  previously   erected.     To  facilitate  the 
handling  of  heavy  building  material,  It  erect- 
ed a  gin  pole,  with  blocic  and  tackle  attach- 
ed, on  the  Inside  of  the  new  structure,  and 
secured  It  by  guy  ropes  attached  near  its 
top,  and  extending  slantingly  over  the  tracks 
described  to  the  earth,  some  distance  west 
of  them.    On  October  22,  1000,  the  railroad 
company  sent  a  train  of  cars  Into  the  yards 
described,  with  switching  orders  from  both 
the  brick  company  and  the  cement  company. 
The  train  crew  consisted  of  an  engineer  and 
fireman,   a   swlngman   and   two  brakemen; 
the  conductor  having  remained  at  the  station 
in  Tola.    The  swlngman  bad  charge  of  the 
switch  lists  and  directed  all  the  work.    The 
engine  headed  north  with  the  cars  of  the 
train,  some  13  In  number.  In  front  of  it 
It  was  the  purpose  to  push  the  five  northerly 
cars  over  the  loop  track,  cut  them  ofT,  and  al- 
low them  to  run  down  to  the  brick  plant,  to 
be  loaded  with  brick.    The  cement  company 
■bad  no  interest  in  this  operation.    The  swing- 
man  was  to  cnt  off  the  cars  and  give  the 
necessary  signals.     One  brakeman  was  sta- 
tioned on  top  of  tbe  cars  near  the  engine  for 
the  purpose  of  reporting  signals,  and  tbe  oth- 
er brakeman,  Moore,  the  plaintiff  below,  was 
required  to  ride  the  cars  and  to  control  them 
with  tbe  brake.    With  the  train  going  at  the 
rate  of  four  or  Ave  miles  per  hour,  Moore 
climbed  the  north  end  of  the  north  car  for 
tbe  purpose  of  performing  tbe  duties  imme- 
diately required  of  him.    The  brake  being  at 
the  south  end  of  the  car,  he  walked  south 
tbe  length  of  tbe  car  to  tbe  brake,  took  bold 
of  it  to  set  It;   and  while  In  a  stooping  po- 
sition over  the  brake,  with  his  face  toward 
the   engine,  the  car  passed  under  the  guy 
rope,  which  caught  blm  behind  and  Just  be- 
low tbe  knees  and  threw  blm  over  to  tbe  next 
car,  occasioning  him  much  physical  injury. 
Tbe  day  was  dark.     It  was  raining  at  tbe 
time,  and  the  testimony  Is  conflicting  as  to 
how  far  tbe  rope  could  be  seen  before  it  was 
put  in  vibration  by  the  stroke.     It  is  dis- 
puted whether  or  not  Moore  could  have  seen 
tbe  rope  at  the  time  he  mounted  the  car  if 
be  bad  looked.    Moore  said  be  could  not  have 
seen  It  in  the  rain.    The  engineer,  tbe  swlng- 
tuan,  the  front  brakeman,  Moore  himself,  the 
conductor,  and  the  station  agent  all  testified 
I}Ositively  that  no  notice,  knowledge,  or  in- 
fornaatlon  whatever  of  the  extension  of  tbe 
^ny  rope  over  the  track  bad  ever  been  com- 
municated to  them  previous  to  tbe  injury. 
Tbe  fireman  was  not  called,  but  it  is  not  con- 
tended  he   knew   anything   of   the   obstruc- 
tion.    The  evidence  is  clear  that  whatever 
Moore  did  In  placing  himself  in  position  to 
handle  the  can  was  proper.    Concerning  his 
omissions,  if  any,  he  testified  upon  cross-ex- 
nminntion  as  follows:    "Q.  Now,  Mr.  Moore, 
-n-lth  your  experience  as  a  brakeman  and  ob- 
serration.  what  would  you  say?     Is  it  tbe 
70P.-66 


duty  of  every  one  in  charge  of  or  working  up- 
on a  train  of  can  to  keep  a  lookout  for  all 
matters  that  may  Impede  or  injure  paeons 
upon  that  train?  A.  Yes,  sir;  it  is.  Of 
course,  it  would  be  a  poor  man  that  would 
allow  bis  fellow  workmen  to  get  into  a  trap. 
•  •  •  Q.  If  you  were  on  the  top  of  this 
car  when  it  started  In,  to  go  in,  what  was 
there  to  hare  prevented  yon  from  seeing  this 
guy  rope  which  was  there?  A.  A  man  ain't 
got  four  eyes.  He  can't  see  behind  him.  I 
had  to  get  up  there  and  set  that  brake.  Q. 
Did  you  look  ahead?  A.  I  got  up  on  the  car. 
I  went  right  to  the  brake  as  fast  as  I  could 
go.  That  was  my  business,— to  go  to  the 
brake  as  fast  as  I  could.  I  didn't  have  time 
to  look  until  I  got  that  brake  set  •  •  • 
Q.  Did  you  look  to  see  any?  (Referring  to 
the  guy  rope  and  gin  pole.)  A  No;  I 
didn't  have  to  look'  to  see  them.  Q.  Did  you 
look?  A.  I  didn't  look  for  them.  No,  sir." 
A  verdict  was  returned  for  the  plaintiff,  up- 
on which  Judgment  was  entered.  Tbe  cement 
company  then  commenced  this  proceeding 
in  error,  and  complains  chiefly  of  tbe  in- 
sufficiency of  the  evidence  to  warrant  tbe 
action  of  the  Jury  and  of  tbe  court  below. 

Oscar  Foust  &  Son  and  Baxter  D.  Mc- 
Claln,  for  plaintiff  in  error.  O.  A.  Oox  and 
J.  B.  Atchison,  for  defendant  In  error. 

BDRCH,  J.  (after  stating  the  facts).  The 
record  in  this  case  presents  but  two  ques- 
tions for  determination:  (1)  The  eitent  of 
the  duty  of  the  cement  company  to  Moore; 
and  (2)  whether  Moore  was  himself  free 
from  such  fault  as  would  preclude  recovery. 

It  is  wholly  unnecessary  to  enter  upon  any 
discussion  of  the  duties  of  a  landowner  to 
one  who  enters  upon  his  premises  by  mere 
"sufferance^'  or  "license"  or  "permission," 
and  without  "inducement"  or  "allurement"  or 
"enticement"  or  "invitation."  No  refinement 
upon  any  of  these  terms  is  required  in  esti- 
mating the  facts  of  this  case.  Its  superin- 
tendent says  the  cement  company  "gave  up" 
the  track  on  which  the  injury  occurred  to  the 
brick  company.  It  appeara  that  this  w.is 
done  for  the  business  purposes  of  the  brick 
company  and  tbe  railroad  company,  and  that 
the  use  contemplated  involved  the  runniiii; 
of  trains  operated  by  crews  of  men  back  ami 
forth  over  the  track  without  previously  com- 
municating knowledge  of  the  time  of  such 
action  to  the  cement  company.  There  was 
therefore  a  surrender  of  the  property  to  the 
usere,  which,  in  effect,  operated  as  a  grant 
revocable  at  will.  It  ia  immaterial  that  tbe 
consideration  was  one  of  favor  only.  The 
relationship  established,  whatever  the  motive, 
was  the  essential  thing,  and  it  follows  from 
the  testimony  quoted  that  the  track  in  ques- 
tion was  for  all  purposes  of  the  law  the  track 
of  the  ralhroad  and  brick  companies  until 
the  cement  company  chose  to  reclaim  It  An 
obstruction  of  the  track  might  be  notice  of 
a  revocation  of  the  authority  to  use  It  but 
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such  notice  Bhonld  be  commnnlcated  In  aotne 
manner  not  JeoimitUzlng  Ufe  and  limb  In 
Its  (M^nlzance.  The  nse  of  the  track  by  the 
railroad  company,  and  therefore  by  the  plain- 
tiff In  the  discharge  of  his  duties  as  a  mem- 
ber of  one  of  Its  train  crews,  was  lawful, 
and  was  rightful  against  the  cement  com- 
pany; and  while  the  track  was  accepted  In 
the  condition  It  presented  when  given  np, 
and  subject  to  all  the  hazards  It  then  dis- 
closed, the  owner  could  not,  without  notice, 
create  new  perlliL  and  escape  liability  tor 
disasters  entailed  upon  persons  Innocently 
relying  upon  the  former  status  of  aCTalrs. 
Corby  ▼.  Hill,  4  C.  B.  (N.  S.)  556;  Corrlgan 
T.  Sugar  Refinery,  08  Mass.  577,  OC  Am. 
Dec.  685;  Pomponla  v.  Railroad  Co.,  66  Conn. 
528,  34  Atl.  401,  32  L.  R.  A.  530,  50  Am. 
St  Rep.  124;  Barry  v.  Railroad  Co.,  02  N.  T. 
280,  44  Am.  Rep.  377;  Morrow  v.  Sweeney, 
10  Ind.  App.  626,  38  N.  E.  187;  1  Thomp. 
Neg.  §§  068,  060. 

Under  Moore's  own  testimony,  he  was  not, 
as  a  matter  of  law,  guilty  of  contributory 
negligence.  The  Jury  might  well  conclude 
that  he  understood  the  first  question  pro- 
pounded to  him  as  quoted  above  to  relate  to 
a  general  watchfulness  of  one  tralninan  over 
another's  welfare  while  occupied  In  the  per- 
formance of  duty  amid  the  perUa  of  an  em- 
ployment presenting  dally  traps  for  them  all, 
and  not  as  comprehending  prudence  for  his 
own  safety  while  engaged  In  reaching  and 
setting  his  brake.  When  the  Utter  subject 
was  pressed  upon  him,  he  answered,  "I 
didn't  have  to  look  to  see  them."  Under 
the  law.  It  was  his  duty  to  observe  all  dan- 
gers threatened  by  any  structure  connected 
with  or  Incident  to  the  use  of  the  track  or 
movement  of  the  train,  but  he  was  not  bound 
to  an  anticipation  of  any  obstruction  not  In- 
volved in  or  relating  to  the  operation  of  the 
road.  The  gin  pole  and  guy  rope  were  im- 
pediments of  such  a  character.  They  had 
nothing  to  do  with  railroading  at  that  place. 
.They  had  no  proper  or  rightful  connection 
with  any  brakeman's  environment,  and  he 
was  no  more  compelled  to  guard  against  them 
than  agninst  some  sudden  trespass.  If  he 
had  knowledge  of  their  existence,  he  would 
be  chargeable  with  the  necessity  of  avoiding 
them;  but  he  could  not  be  careless  respect- 
ing that  of  which  he  was  Ignorant,  and  of 
which  he  was  not  compelled  to  Inform  him- 
self. Keams  v.  Railway  Co.,  66  Iowa,  590, 
24  N.  B.  2Z1;  7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  392;  Beach,  Contrib.  Neg.  (3d  Ed.)  t 
36.  Of  course,  no  one  can  close  his  senses 
to  that  which  Is  perfectly  manifest  and  pal- 
pable; but  whether  or  not  Moore  actually 
knew  of  his  danger,  and  whether  or  not  the 
position  of  the  gin  pole  and  guy  rope  were 
BO  conspicuously  apparent  as  to  make  a  fail- 
ure to  see  them,  under  the  circumstances  at- 
tending his  work,  negligence,  were  questions 
tor  the  Jury.  Gustafsen  v.  Manufacturing 
Co.,  153  Mass.  408,  27  N,  E.  170;  Railroad 
Co.  V.  Rowan,  55  Kan.  270,  39  Pac.  1010. 


While  the  evidence  la  oonflictlog  In  a  num- 
ber of  Important  particulars,  the  verdict  Is 
amply  sustained,  and  the  Judgment  of  the 
district  court  Is  afilrmed.  AH  the  Justices 
concurring. 


HELMS  et  aL  ▼.  HABCLERODB   (two 


i). 
(Supreme  Onrt  of  Kansas.     I>ec.  6,  1902.) 

BBT-OFF-INSOLVBNT    B8TATB. 

1.  One  who  is  a  creditor  of  ao  iuaolveiit  «5- 
tata,  and  also  its  debtor,  ma^  have  his  daim 
against  the  estate  set  oft  azauist  the  claim  of 
the  estate  upon  him,  if  such  claims  accrued  in 
the  lifetime  of  the  deceased,  and  are  of  snth 
nature  aa  would  constitute  proper  snbjevta  o( 
set-off  In  aa  actkm  by  or  against  the  deceaacd 
if  living. 

(Syllabus  by  the  Court) 

In  banc.  Eiror  from  district  oonrt  Alien 
county;  L.  Stiliwell,  Judge. 

Action  by  A.  D.  Harderode  agalaat  &  F. 
Helms  and  ethers,  and  by  S.  F.  Hdma  and 
wife  against  A.  D.  Harderode^  The  eases 
were  MHiaolidated,  and  from  tb*  JndgBoeBt  S. 
F.  Helms  and  wife  file  separate  petitioBa  in 
error.  Judgment  in  favor  of  Harderade  in 
bis  oflldal  capacity  afilnned,  aad  tkat  is  Us 
favor  aa  administrator  reversed. 

A.  H.  Campbdl,  for  pialntiffB  In  errw 
Chris  Rltter,  for  defesdant  in  error. 

P0LLO(7K,  J.  8.  F.  Helms  and  wtfe  were 
Indebted  to  A.  D.  and  G.  B.  Harclerode  Joint- 
ly in  the  aggregate  sum  of  $220,  evidenced 
by  a  promissory  note  secured  by  diattel 
mortgage.  A.  D.  and  O.  B.  Harclerode  were 
Indebted  In  unequal  amotmts  upon  accoimts 
due  &  F.  Helms.  G.  B.  Harclwode  died, 
and  A.  D.  Harclerode  was  app«^ted  admhiis- 
trator  of  his  estate.  Helms  made  proof  of 
his  claim  against  the  estate  In  the  probate 
court  In  the  amount  of  $100,  whleh  was  al- 
lowed, and  assigned  in  equal  amomitB  to  the 
second  and  fifth  class  of  cialms.  Action  in 
replevin  was  commenced  by  A,  D.  Harde- 
rode In  his  indivldnal  and  In  bis  representative 
capacity  to  recover  posseeelon  of  tbe  property 
covered  by  the  chattel  mortgage.  Tlierenp- 
on  Helms  and  wife  commenced  their  action 
against  A.  D.  Harclerode,  In  his  indlvidnal 
and  representative  capacity,  to  obtain  a  Judg- 
ment setting  off  the  sum  of  $34  alleged  to 
be  due  them  from  A.  D.  Harderode  Indlvid- 
nally  as  against  his  Individual  Interest  In  tb* 
note  of  $220,  and  also  against  the  estate  to 
obtain  a  Judgment  of  set-off  of  the  $100  due 
from  the  estate  against  the  interest  of  the 
estate  in  the  note.  It  was  alleged  and  inov- 
en  both  A.  D.  Harclerode  and  the  estate  were 
Insolvent  Before  bringing  this  action  of  set- 
off a  tender  was  made  to  A.  D.  Haiderode 
of  the  amount  of  his  Interest  in  the  note. 
less  the  sum  of  $54  claimed  aa  a  set-off. 
Also  the  sum  of  $20  was  tendered   A.  P. 

^  I.  Sea  Hxecnton  mA  AtmiaiMtrMon,  vaL  ft 
Cent.  Dig.  1  1707. 
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narderode,  as  administrator  of  the  estate, 
as  satisfaction  In  full  of  the  claim  of  the 
estate  in  the  note,  less  the  flOO  due  from 
the  estate,  which  tenders  were  declined,  and 
kept  good  by  deposit  In  court  Both  actions 
were  by  the  district  court  tried  together  as 
one.  The  court,  upon  conflicting  evidence, 
determined  the  amount  due  from  A.  D.  Har- 
clerode  to  Helms  to  be  525,  and  awarded  the 
claim  of  set-off  in  this  amount  against  the 
Individual  claim  of  A.  D.  Harclerode.  The 
court  refused  to  award  the  set-oft  of  |100 
as  against  the  estate,  but  gave  judgment  in 
its  favor  for  the  full  amount  of  Its  interest 
tn  the  note. 

Separate  petitions  In  error  are  filed  In  tills 
court.  The  controversy  between  A.  D.  Har- 
clerode and  plaintiffs  in  error,  having  been 
determined  upon  conflicting  evidence,  is  at 
an  end.  The  right  of  set-off  against  the  in- 
solvent estate  alone  remains.  It  Is  the  con- 
tention of  plaintiffs  In  error  this  right  of 
act-off  was  complete  in  the  lifetime  of  G.  B. 
Harclerode,  and  therefore  cannot  be  defeated 
by  his  death,  but  is  available  in  this  action. 
On  the  other  band,  it  is  insisted  the  full  one- 
half  Interest  in  the  note  is  an  asset  of  the 
estate.  The  estate  being  insolvent,  the  cred- 
itors mnst  be  paid  In  the  order  of  the  priori- 
ty of  their  claims,  and  to  allow  the  set-off 
claimed  would  be  Inequitable  and  nnjust  to 
the  other  creditors  of  the  estate.  The  solu- 
tion of  this  controversy  depends  upon  what 
we  are  to  regard  as  assets  of  the  estate. 
Does  the  estate,  which  must  be  applied  to 
the  payment  of  the  claims  of  creditors  in 
the  order  of  their  priority  as  establlslied  and 
classified  In  the  probate  court,  Include  the 
full  amount  of  Its  one-half  Interest  in  the 
note,  or  does  It  only  include  such  amount 
less  the  sum  of  $100  owed  by  the  decedent 
to  Helms  before  his  death?  It  Is  clear,  If  the 
action  to  obtain  the  set-off  had  been  brought 
before  the  decease  of  Harclerode,  the  set-off 
would  have  been  awarded.  It  Is  also  clear,  if 
the  claim  upon  which  set-off  Is  demanded 
bad  arisen  against  the  estate  after  the  death, 
and  not  against  the  decedent  in  his  lifetime. 
It  would  not  be  available.  Is  it  not  equally 
clear,  a  division  of  this  sum  of  $100  among 
the  creditors  of  the  estate  In  this  case  would 
be  a  distribution,  not  of  assets  of  the  estate, 
but  of  the  rightful  property  of  Helms  in  pay- 
ment of  debts  of  the  estate?  These  consid- 
erations Impel  us  to  hold  the  estate  of  the 
deceased,  from  which  creditors  are  entitled 
to  demand  payment  of  their  respective  claims 
In  the  order  of  their  priority  as  ascertained 
by  their  classification  In  the  probate  court, 
con5!lst8  of  that  portion  of  the  estate  which 
remains  after  settlement  of  mutual  claims 
which  arose  In  the  lifetime  of  the  deceased, 
and  which  might  have  been  set  off  In  a  proper 
action  prior  to  the  decease  of  Harclerode,  and 
that  the  set-off  pleaded  In  this  case  was 
proper  and  sbonld  have  been  allowed.  This 
view  would  seem  to  be  in  accord  with  the 
Just  and  equitable  rights  of  the  parties,  and 


In  harmony  with  the  authorities.  The  precise 
question  was  ruled  In  Richardson  v.  Parker, 
2  Swan,  529:  "Though  the  estate  of  an  in- 
testate be  Insolvent,  yet  one  who  Is  a  credit- 
or of  the  estate,  and  also  its  debtor  (both 
debts  having  been  created  in  the  lifetime  of 
the  intestate),  may,  hi  an  action  upon  the 
claim  against  him  by  the  administrator,  set 
off  his  demand  against  the  estate  to  Its  full 
amount."  See,  also,  22  Am.  &  Eng.  Enc. 
Ijaw  (1st  Ed.)  312,  and  many  cases  cited. 

It  follows,  the  Judgment  in  favor  of  A. 
D;  Harclerode  In  his  Individual  capacity 
must  be  aflJrmed.  The  Judgment  In  favor  of 
A.  D.  Harclerode  as  administrator  must  be 
reversed  for  further  proceedings  in  accord 
with  the  views  herein  expressed.  The  costs 
of  this  court  win  be  divided.  All.  the  Justices 
concurring. 


KANSAS  CITT  «t  aL  T.  PARKER  et  al. 
(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

APPBAI^AFTIRMANCII. 

1.  Where  a  case-made  shows  that  materinl 
Items  of  evidence  were  considered  by  the  trial 
court  which  are  not  embodied  therein,  and 
which  may  be  material  In  the  decision  of  the 
qnestions  presented  by  the  petition  in  error,  the 
case  must  be  affirmed,  as  this  conrt  cannot  re- 
view the  trial  court  on  such  qnestions. 

(Syllaboa  by  the  Court,) 

In  banc.  Error  from  court  of  common 
pleas,  Wyandotte  county;  W.  G.  Holt,  Judge. 

Action  by  W.  C.  Parker  and  others  against 
Kansas  City  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    AflSrmed. 

T.  A.  Pollock  and  M.  J.  Reitz,  for  plaintiffs 
In  error.  Samuel  Maher,  for  defendants  in 
error. 

CUNNINGHAM,  3.  In  this  action  It  was 
sought  to  enjoin  the  collection  of  a  special 
assessment  for  the  payment  of  the  cost  of 
curbing  and  paving.  A  pivotal  question  In 
the  case  was  whether  the  curbing  and  pav- 
ing were  placed  upon  the  grade  directed  by 
ordinance,  and  whether  In  the  cost  of  such 
improvement  there  was  surreptitiously  In- 
cluded the  cost  of  some  grading  which  was 
done  by  the  paving  contractor.  The  court 
beloVr  made  the  injunction  perpetuaL  The 
city  Is  here  as  plaintiff  In  error. 

The  integrity  of  the  case-made  is  attacked. 
It  appears  that  a  certain  map  was  intro- 
duced in  evidence,  and  considered  by  the 
court,  which  is  not  embodied  in  the  case- 
made.  It  was  touching  a  material  matter, 
was  considered  by  the  court,  and  seems  to 
have  thrown  some  light,  at  least,  upon  the 
question  whether  the  pavement  was  laid  up- 
on a  proper  grade.  It  also  appears  that  a 
profile  or  map  of  the  grade  of  the  street  in 
question,  showing  what  was  claimed  to  be 
the  proper  grade,  and  also  the  grade  npon 
which  the  curbing  and  paving  were  placed, 
was  exhibited  to  the  court,  and  used  as  a 
basis  of  testimony  by  pthe  witnesses,  without 
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which  thifl  evidence  !■  not  intelligible,  but 
'Which  waa  not  formally  introduced  in  evi- 
dence. This  Is  not  attached  to  the  case- 
made.  It  is  very  dear  that  these  maps  con- 
sidered by  the  conrt  were  quite  material,  and 
lUnminated  some  of  the  vital  questions  In 
the  case.  In  order  for  us  to  fairly  pass  upon 
the  questions  presented,  we  must  be  placed 
In  the  same  position  occupied  by  the  court 
below.  It  is  fair  neither  to  that  court  aat 
to  the  defendants  in  error  to  do  otherwise, 
for,  without  all  of  the  light  which  the  trial 
court  had  upon  the  litigated  qnestlons,  we 
cannot  be  called  upon  to  say  that  error  was 
committed  by  It.  In  the  case  of  Railway  Co. 
V.  Williamson,  a  per  curiam  opinion  noted  In 
58  Kan.  814,  and  reported  to  40  Pac.  157, 
this  court  says:  "There  Is  a  statement  In 
the  record  that  it  contains  all  the  evidence 
offered  on  the  trial,  but  it  also  appears  that 
a  blue-print  map  of  the  railroad  track  and 
depot  grounds  where  the  injury  was  inflict- 
ed was  received  In  evidence,  and  is  not  In- 
cluded In  the  record.  It  was  frequently  re- 
ferred to  by  the  parties  and  their  witnesses, 
and  cannot  be  regarded  as  unimportant.  In 
the  absence  of  all  the  evidence,  the  questions 
based  upon  its  snfflciency  cannot  be  consid- 
ered, and  none  of  the  other  questions  are 
deemed  to  be  material." 

Because  we  are  not  placed  In  a  position  to 
say  that  the  court  below  erred,  its  judgment 
will  be  affirmed. 

SMITH,  J.,  not  Bitting,  having  been  of 
counsel  in  the  court  below.  All  the  other 
Justices  concurring. 


SWENNET  et  aL  t.  HILL  et  al.* 
(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 
FORBCLOSURB-PARTIBS. 
1.  If  promissory  notes  be  given  to  one  person, 
and  a  mortgage  securing  them  be  given  to  an- 
other, who  by  the  terms  of  the  latter  instru- 
ment is  given  active  powers  and  authprity  over 
the    subjects    of    the    mortgage    relation,    the 
mortgagee     is    a    necessary   party   to   a   suit 
bronght  by  the  payee  of  the  notes  to  foreclose 
the  mortgage. 
(SyUabus  by  the  Conrt) 

In  banc.  Error  from  district  court.  Green- 
wood county;  O.  P.  Aikman,  Judge. 

Action  by  Samuel  Oared  Hill  and  WilUam 
Hazeldlne  Tborold  against  William  Bweo- 
ney  and  Carrie  Swenney.  Judgment  for 
plalntiSs.  Defendants  bring  error.  ReTers- 
ed. 

Howard  J.  Hodgson  and  Fuller  &  Jackson, 
for  plaintiffs  In  «Tor.  W.  S.  Marlin,  for 
defendants  In  error. 

BURCH,  J.  William  Swenney  and  Carrie 
Swenney  executed  and  delivered  to  William 
Gared  Hill  and  Samuel  Hazeldlne  Tborold 
five  certain  Instruments,  designated  as  "real 
estate  first  mortgage  bonds,"  and  at  the  same 
time,  and  as  part  of  the  same  transaction, 

'Rehearing  denied. 


executed  and  delivered  to  the  Southern.  Agen- 
cy &  Investment  Compiiny  a  mortgage  upon 
real  estate  to  secure  the  payment  of  sncb 
obligations.  Eadi  one  recited  that  it  was 
secured  by  a  first  mortgage  of  even  date, 
duly  recorded,  and  provided  that  principal 
and  Interest  should  be  payable  at  the  office 
of  the  mortgagee,  in  Kansas  City,  Mo.  The 
mortgage  recited  that  the  makers  were  Just- 
ly Indebted  to  the  mortgagee  in  the  sum  of 
the  principal  of  the  notes  for  a  loan  of  money 
made  by  It  to  them,  payable  according  to  the 
tenor  of  the  notes  to  Hill  and  Thorold.  The 
mortgage  contained  a  further  stlpnlatlon  as 
follows:  "Said  party  of  the  first  part  here- 
by agrees  to  pay  all  taxes  and  assessments 
levied  upon  said  premises  when  the  same  are 
due,  and  insurance  premiums  for  the  amoimt 
of  Insurance  hereinafter  specified,  and  ail 
prior  liens  against  said  premises,  including 
all  Judgments  against  party  of  the  first  part, 
or  their  grantors,  before  their  respective  con- 
veyances, whether  said  premises  be  consid- 
ered as  a  homestead  or  not,  and  all  sums 
necessary  to  protect  the  title  and  possesion 
of  said  premises  so  that  this  mortgage  shall 
be  a  first  lien  thereon  until  all  sums  hereby 
secured  are  fully  paid,  and  If  payments  are 
not  made  as  aforesaid,  or  in  case  of  any 
breach  of  any  covenant  herein  contained, 
then  the  said  party  of  the  second  part,  or  the 
legal  holder  or  holders  of  this  mortgage,  may. 
without  notice,  declare  the  whole  snm  of 
money  herein  secured  due  and  payable  at 
once,  with  Interest  thereon  at  the  rate  of  ten 
per  centum  per  annum  from  the  date  to 
which  Interest  was  last  paid,  or  date  of  note. 
If  no  Interest  has  been  paid,  or  may  elect 
to  pay  such  taxes,  assessments,  and  Insur- 
ance premiums,  and  any  sums  paid  under 
agreements  as  aforesaid;  and  the  amoonts 
60  paid  shall  be  a  lien  on  the  premises  afor«>- 
snld,  and  be  secured  by  this  mortgage,  and 
collected  in  the  same  manner  as  the  prin- 
cipal debt  hereby  secured,  with  Interest 
thereon  at  the  rate  of  ten  per  cent  per  an- 
num. But  whether  the  legal  holder  or  hold- 
ers of  this  mortgage  elect  to  pay  sncb  taxes, 
assessments.  Insurance  premiums,  or  any  of 
the  sums,  under  agreements  as  aforesaid,  or 
not  It  Is  distinctly  unaerstoood  that  the  le- 
gal holder  or  holders  hereof  may  immedi- 
ately cause  this  mortgage  to  be  foreclosed, 
and  shall  be  entitled  to  immediate  posses- 
sion of  the  premises,  and  the  rents.  Issues, 
and  profits  thereof,  upon  breach  of  any  con- 
dition, agreement,  or  covenant  in  this  deed 
contained,  whether  express  or  Implied.- 
Subsequently,  upon  a  default  In  the  pay- 
ment of  the  Interest  and  principal.  Hill  and 
Thorold  brought  suit  against  the  Swenneys 
to  recover  Judgment  upon  the  notes  and  to 
foreclose  the  mortgage.  The  petition  con- 
tained allegations  that  the  plaintiffs  were 
the  owners  of  the  notes  and  mortgage,  and 
the  original  mortgagee  was  incorporated  as  a 
part  of  it  The  Southern  Agency  &  Invest- 
ment Company,  the  mortgagee,  was  not  made 
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a  party  to  the  action,  either  aa  plaintiff  or 
defendant,  and  the  sole  question  for  deter- 
mlnatlon  Is  whether  that  waa  neceasary  In 
order  to  maintain  the  anlt 

The  fonn  givoi  to  the  evidence  of  the  loan 
may  have  been  adopted  to  relieve  the  payees 
of  all  concern  regarding  the  collection  of 
Interest,  the  protection  of  the  security,  and 
the  determination  of  a  necessity  for  bringing 
a  foreclosure  suit,  or  it  may  have  been  In 
facilitation  of  some  other  purpose.  But 
whatever  the  design,  the  parties  themselves 
deemed  it  necessary  to  Interpose  a  third  per- 
son between  tbe  nofe  holders  and  the  mak- 
ers, and  to  give  him  extensive  rights  and 
active  powers  over  the  relationship  estab- 
lished. He  could,  by  advancements  for  dlr- 
era  Important  purposes,  augment  the  lien; 
could  mature  the  paper  and  institute  suit; 
and  his  release  was  necessary  to  discharge 
tbe  mortgage  of  record.  The  notes  might  re> 
main  in  the  hands  of  the  payees,  or  nJgbt  be 
transferred  to  separate  Individuals,  unknown 
to  each  other;  but  in  any  case  his  status 
und  authority  remained  the  same.  While  be 
took  no  title  to  tbe  mortgaged  property,  he 
did  take  titie  to  the  mortgage  Itself,  and  did 
have  substantial  rights  and  Interests  as  a 
party  to  tbe  paper  la  the  subject  of  the  mort- 
gage relation.  Hla  position,  therefore,  waa 
substantially  Identical  with  that  of  a  trus- 
tee of  an  active  trust,  and  the  court  neces- 
sarily could  not  proceed  without  his  presence 
as  a  party  to  the  suit  9  Enc.  PI.  &  Prac. 
202,  313;  Wiltaie,  Mortg.  Forec.  8  112;  Story, 
Kq.  PI.  201.  Tbe  allegation  of  ownership  of 
tbe  paper  by  plaintiffs  was  not  sufficient  to 
show  an  abrogation  of  the  trust  relation  oc- 
cupied by  the  mortgagee.  Being  a  formal 
party  to  the  paper,  and  retaining  his  rights 
and  interests  under  it  In  tbe  capacity  stated, 
bis  joinder  in  tbe  cause  was  indispensable. 
Kallroad  Co.  v.  Orr,  18  WalL  471,  21  L.  Ed. 
810.  In  equity  the  trustee  under  a  mortgage 
or  trust  deed  given  as  security  was  always 
a  necessary  party  to  a  foreclosure  suit 
brought  by  the  beneficiary,  except  in  a  few 
special  instances,  not  material  here.  The 
only  provisions  of  tbe  Code  which  bear  upon 
the  controversy  read  as  follows:  "Any  per- 
son may  be  made  a  defendant  who  has  or 
claims  an  interest  In  tbe  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settie- 
ment  of  tbe  question  Involved  therein."  Sec- 
tion 86,  Code  CUv.  Proc.  "The  court  may  de- 
termine any  controversy  between  parties  be- 
fore it,  wboi  It  can  be  done  without  preju- 
dice to  tbe  rigbts  of  others,  or  by  saving  their 
rights;  but  when  a  determination  of  the  con- 
troversy cannot  be  bad  without  tbe  presence 
of  other  parties,  the  court  must  order  them 
to  be  brought  in."  Section  41,  Code  Olr. 
Proc.  But  these  sections  of  the  statute  sim- 
ply embody  the  doctrines  of  chancery  courts 
In  reference  to  the  making  of  parties  to  suits. 
Aa  stated  by  Chief  Justice  Horton  In  Ger- 
■on  V.  Hanson,  34  Kan.  590,  592,  9  Pac.  230, 


281,  "Tbe  rule  thus  embodied  In  these  provi- 
sions of  tbe  Code  is  called  'equitable,'  and 
la  derived  from  equity  practice,  because  it 
is  more  frequentiy  appealed  to  In  proceed- 
ings formerly  called  'equitable.'"  While, 
therefore,  the  form  of  the  action  has  been 
changed,  parties  who  occupy  the  same  rela- 
tionship to  the  subject-matter  of  the  suit  are 
as  necessary  to  a  complete  determination  and 
settiement  of  the  questions  involved  as  be- 
fore the  adoption  of  the  Code. 

The  Judgment  of  tbe  district  court  Is  re- 
versed, with  direction  to  sustain  the  demur- 
rer to  the  petition.  All  the  Justices  concur- 
ring. 


MEYER  et  al.  r.  REIMEH  et  aL 
(Snpreme  Court  of  Kansas.     Dec.  6.  1002.) 

TRIAL-IMSTRtrOTIONS-APPUCABIUTT  TO 
ISSUBS. 

1.  Instructioiia  to  the  jury  upon  questions  of 
law  should  be  confined  to  the  Issues  made  in 
the  pleadings,  and  it  is  error  to  give  an  instnic- 
tion  correct  as  an  abstract  statement,  but 
which,  as  applied  to  tbe  Issnes  In  and  the  the- 
ory of  the  case,  is  wrong  and  inapplicable,  and 
which  might  easil,y  mislead  the  jury  in  its  ap- 
plication of  the  evidence  to  tiie  issues. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court.  Har- 
per county;  P.  B.  Gillett,  Judge. 

Action  by  William  Reimer  and  Mary  Rei- 
mer  against  Emma  Meyer  and  John  Meyer. 
Judgment  for  plaintiffs,  and  defendants  bring 
error.    Reversed, 

Geo.  E.  McMahon  (J.  P.  Grove,  of  counsel), 
for  plaintiffs  In  error.  Geo.  B.  Orooker  and 
T.  A.  Noftzger,  for  defendants  in  error. 

CUNNINGHAM,  J.  In  this  action  an 
aged  father  sought  to  set  aside  a  conveyance 
of  certain  lands  which  he  had  made  to  his 
daughter.  The  reason  why  this  was  done, 
OS  set  out  in  the  petition,  was  because  of 
tbe  fraud  practiced  by  the  daughter  and  her 
husband  in  obtaining  the  same,  in  this:  that 
they  promised  to  perform  certain  services 
for  the  father,  which  at  the  time  they  had 
no  Intention  of  performing,  and  which  they 
subsequently  refused  to  perform;  tbe  promise 
being  made  simply  and  solely  to  procure  the 
execution  of  the  deed.  The  Issues  arising 
upon  this  petition  were  closed  by  a  general 
denial.  Upon  this  issue,  trial  was  had  to 
a  Jury,  and  evidence  pro  and  con  upon  It  in- 
troduced. 

The  court  gave  as  one  of  its  instructions 
the  following:  "I  further  Instruct  you,  gen- 
tlemen of  the  Jury,  that  if,  at  tbe  time  of 
the  execution  of  tbe  conveyance  which  is 
the  subject  of  this  controversy,  you  find 
from  the  evidence  that  tbe  plaintiffs  were 
far  advanced  in  years,  were  greatiy  enfeebled 
in  body  and  mind,  and  were  greatly  troubled 
and  uneasy  about  their  own  personal  wel- 
fare in  tbe  future,  and  by  reason  of  these 
conditions  were  not  In  a  mental  condition  to 
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carefnlly  welgta  and  tnuiaact  nich  business 
as  was  Inyolyed  In  transferring  the  laud  In- 
Tolved  In  tbls  action,  and  had  became  child- 
ish, and  depended  upon  tbelr  daughter,  Mrs. 
Meyer,  and  her  husband,  for  counsel  and  ad- 
Tice,  then  and  in  that  event  an  equitable 
wardship  or  fiduciary  relation  existed  be- 
tween them.  A  person  is  said  to  stand  in 
a  fiduciary  relation  to  another  when  he  has 
tights  and  powers  which  be  is  bound  to  ex- 
ercise for  the  benefit  of  that  other  person. 
Hence  he  is  not  allowed  to  derive  any  profit 
or  advantage  from  the  relations  between 
them,  except  with  the  full  knowledge  and 
consent  of  the  other  person,  and  such  other 
person  must  be  in  possession  of  all  bis  pow- 
ers before' he  can  be  bound  by  that  knowl- 
edge or  consent.  The  relations  of  attorney 
and  client,  principal  and  agent,  guardian  and 
ward,  are  Instances  of  fiduciary  relations. 
And  generally,  whenever,  from  the  position 
of  the  two  persons,  one  of  them  reposes  and 
has  a  right  to  repose  confidence  in  the  other, 
a  fiduciary  relation  Is  thereby  created  and 
exists.  So,  in  this  case,  if  you  find,  from  a 
full,  fair,  and  candid  consideration  of  all 
the  evidence  in  the  case,  that  a  fiduciary  re- 
lation existed  between  the  plalntitts  and  the 
defendants,  actual  fraud  is  not  essentially 
necessary  to  set  aside  the  conveyance  sought 
to  lie  set  aside  In  this  case,  but  the  burden 
of  establishing  the  perfect  fairness  and  eq- 
uity of  the  conveyance,  under  such  cbrcnm- 
stances,  is  thrown  upon  the  defendants." 
It  will  be  seen  from  this  that  a  new  issue, 
entirely  different  from  that  tendered  by  the 
pleadings  or  supported  by  the  evidence,  was 
submitted  to  the  Jury,  and  by  it  the  jury 
was  told  that,  if  it  should  conclude  from  the 
evidence  that  a  fiduciary  relation  existed  be- 
tween the  parties,  then  it  was  not  necessary 
to  prove  actual  fraud.  The  Instruction  even 
went  further  than  this,  and  advised  the  Jury 
that  in  such  case  the  burden  no  longer  rested 
upon  the  plaintiff.  Issues  so  foreign  to  the 
pleadings  as  the  one  submitted  by  this  in- 
struction may  not  be  Interpolated  Into  a  case. 
The  jury  was  not  authorized,  upon  the  Issues 
or  the  theory  of  the  case,  to  consider  the 
fiduciary  relation,  and  questions  growing  out 
of  the  same,  in  the  case,  at  all,  or,  at  most, 
only  in  so  far  as  such  consideration  served 
to  explain  or  emphasize  matters  bearing 
upon  the  active  fraud  charged,  and  not  to 
create  another  ground  for  relief,  so  that,  in 
our  opinion,  the  court  clearly  erred  in  giv- 
ing this  Instruction,  and  we  think  it  was  a 
material  error.  It  could  hardly  be  other- 
wise in  an  action  of  this  sort,  where  an  aged 
parent  was  pitted  against  bis  child,  that 
much  of  sympathy  should  be  stirred  up  in 
the  mind  of  the  Juror;  and,  warranted  by 
such  an  Instruction,  he  might  find  ground 
for  a  verdict  therein  other  than  In  the  evi- 
dence supporting  the  allegations  of  the  peti- 
tion. It  is  true,  the  Jury  found,  in  answer  to 
special  questiouB,  the  facts  upon  the  issues 
tendered  in  the  pleadings  for  the  plaintiff. 


but  they  may  have  so  found  because  of  the 
Influence  which  the  oroneons  Instruction  in- 
jected Into  the  case.  Wliile  these  findings 
were  not  binding  upon  the  court  in  this  sort 
of  a  case,  the  court  did  adopt  them,  and  per- 
mitted them  to  control  its  Judgment.  More 
than  this,  may  we  not  gather  from  this  in- 
struction that,  in  the  court's  mind,  the  the- 
ory mentioned  therein  was  material  in  the 
case,  and  how  can  we  say  that  It  was  not 
In  the  view  of  the  court,  determinative  of 
the  rights  of  the  plaintiff?  The  trial  theory, 
as  well  as  instructions,  should  be  based  uiwn 
and  conform  to  the  Issues  made  by  the  plead- 
ings, else  there  is  no  certainty  or  ord&c  In 
procedure. 

Objection  is  made  by  the  plaintiff  in  errw 
to  the  practice  adopted  by  the  court  In  this 
case  of  embodying  in  their  entirety  the  plead- 
ings. We  have  indicated  in  Railroad  Co.  v. 
Eagan,  64  Kan.  421,  67  Pac.  887,  onr  dis- 
approval of  this  practice:  The  principle 
there  announced  applies  in  tbls  case.  No 
inconsiderable  amount  of  irrelevant  matter 
is  found  in  the  petition,  and  much  of  proba- 
tive facts  by  way  of  Inducement  are  there 
stated.  It  Is  true,  in  the  subsequent  instruc- 
tions the  court  gathered  the  salient  points 
of  the  petition  together,  and  perhaps  thereby 
remedied  the  error  which  it  committed  in 
quoting  the  petition  entire.  We  have  said 
this  much  relative  to  this  matter  rather  to 
emphasise  the  rule  laid  down  in  the  Eagan 
Case,  than  to  afford  ground  for  reversing  the 
Judgment  in  this  case. 

For  the  error  in  giving  the  Instruction 
quoted,  and  the  straying  of  the  comt  from 
the  issues  involved,  as  evidenced  thereby, 
the  judgment  will  be  reversed,  and  tbe  case 
remanded  for  further  proceedings.  All  tbe 
Justices  concorring. 


STATE  V.  CHENtlTB. 
(Supreme  Court  of  Kansas.    Deci  S,  1902.) 

CRIMINAL  I<AW— IMFKACHUENT  OV  PaOSCCUT' 

INQ  WITNESS. 

1.  Where  a  ^rosecntlo^  witness  did  not  testify 
at  the  trial,  his  reputation  for  truth  cannot  be 
made  an  Issue  of  the  canse. 

In  banc.  Appeal  from  district  conrt,  Cher- 
okee county;  Geo.  H.  Wilson.  Judge  pro 
tern. 

Jotm  Chenute  was  convicted  of  violating 
the  liquor  law,  and  appeals.    Affirmed. 

Cbaa  Stephens  and  C.  B.  Skidmore,  fir 
appellant  A.  A.  Godard,  Atty.  Gen.,  and 
J.  N.  Dunbar,  for  tbe  State. 

PER  CURIAM.  There  was  no  error  in 
excluding  testimony  offered  to  impeach  F.  8. 
Moore,  the  prosecuting  witness.  He  did  not 
testify  at  the  trial.  His  reputation  fMr  tmtli 
and  veracity  could  not  be  made  an  Isene  In 
the  case.  Nor  was  it  competent  for  tbe  ac- 
cused to  show  that  Moors  was  coramonir 
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known  aa  a  "spotter,**  who  Indnced  persons 
to  sell  intoxicating  llqnors  for  tbe  purpose  of 
prosecuting  them.  Tbe  state  did  not  rely  on 
the  testimony  of  Moore  for  a  conTtction. 
Under  no  rule  of.  evidence  was  tbe  testimony 
excluded  competent  We  have  given  consld- 
eratlon  to  all  the  other  errors  assigned,  in- 
cluding the  misconduct  of  tbe  Jury,  and  find 
nothing  which  would  warrant  a  reversal  of 
the  Jodgment 

The  judgment  of  the  court  below  will  be 
affirmed. 


DIXON  V.  CASTER. 

(Supreme  Court  of  Kausas.     Dec.  6,  1902.) 

BBS  JUDICATA— PLBACINO— ACTION  FOR  RENT. 

1.  A  plea  of  res  adjndlcata,  which  exem- 
plifies tne  pleadings,  flndings  of  fact,  conctu- 
aions  of  law,  and  judgment  In  the  former  action, 
shows  thereby  tlie  issues  and  facts  determined 
In  sucli  suit,  and  in  whose  favor  tliey  were  de- 
termined, without  further  allegatious  for  that 
purpose. 

2.  In  an  action  to  recover  rent  stipulated  for 
in  a  written  lease  for  two  years,  a  defense  that 
a  substitution  of  other  property  for  that  de- 
scribed in  the  written  instrument  avoided  the 
lease  was  adjudged  iuvalid.  In  a  subsequent 
suit  between  the  same  parties  for  installments 
of  rent  accruing  under  the  lease  after  the  ren- 
dition of  tbe  former  judgment,  the  defendant 
claimed  that  the  substitution  of  property  pre- 
viously litigated  operated  to  change  the  con- 
tract from  one  in  writing  to  one  in  parol,  uu- 
enforceable  under  the  statute  of  frands.  Held, 
the  defense  was  res  adjudlcata.  The  facts 
having  been  urged  in  tbe  first  suit,  all  the  legal 
consequences  flowing  from  them  are  deemed  to 
have  Deen  there  determined. 

(Byllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Geary 
county;   O.  L.  Moore,  Judge. 

Action  by  3.  II.  G.  Caster  against  Thomas 
Dixon,  Jr.  Jodgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

J.  n.  G.  Caster  commenced  an  action  In 
tbe  district  court  of  Geary  county  against 
Thomas  Dixon,  Jr.,  to  recover  for  Install- 
ments of  rent  claimed  to  be  due  him  upon  a 
written  lease  for  two  years  of  real  and  per- 
sonal property.  The  lease  described  a  part 
of  tbe  personal  property  as  "one  ten  horse 
power.  Gem  No.  2,  automatic  engine;  one 
twelve  horse  power  water-tube  boiler,"— and 
described  the  real  estate  as  "lot  number  two 
(2)  In  block  number  eleven  (11)  of  Callen's 
addition  to  the  city  of  Junction  City.  Kansas. 
together  with  the  laundry  plant  thereon," 
etc.  An  amendment  to  the  petition  alleged 
a  mistake  In  the  name  of  the  addition  to 
Junction  City  in  which  the  lot  and  block 
ntentloned  were  located,  and  gave  the  true 
deslgnntlon  as  (Juddy's  addition  to  the  city 
of  Junction  City.  No  reformation  of  the  in- 
Btniraent  was  prayed  for.  Dixon  answered 
to  the  effect  that  the  contract  for  the  per- 
sonal property  actually  leased  to  him  was 
not  in  writing,  and  hence  was  repugnant  to 
the  statute  of  frauds,  and  that,  because  the 
personal  pnqwrty  actually  described  in  the 


lease  had  been  replevied  from  b!m  by  per- 
sons claiming  the  same  as  paramount  own- 
ers, the  lease  had  been  abrogated  and  de- 
termined. Caster  replied,  denying  the  new 
matter  of  the  answer,  and  further  set  up 
a  plea  of  former  adjudication  in  a  suit  for 
Installments  of  rent  upon  the  same  lease  an- 
terior to  those  set  out  In  the  petition.  The 
pleadings,  findings  of  fact,  conclusions  of 
law,  and  judgment  In  the  former  suit  were 
all  exempUfled,  with  appropriate  allegations 
conrernlng  them  and  their  relation  to  the 
pending  suit,  with  the  following  exceptions: 
It  was  not  stated  in  express  words  that  the 
Issues  In  the  former  suit  were  terminated  In 
favor  of  Caster,  and  In  alleging  the  identity 
of  the  defenses  In  the  two  cases  the  follow- 
ing language  was  used:  "All  of  the  defenses 
set  up  in  the  answer  herein  were  pleaded  and 
determined  In  said  cause,  or  might  or  should 
have  been  therein  pleaded  or  determined." 
The  material  portions  of  the  findings  of  fact 
and  conclusions  of  law  made  on  the  first 
trial,  and  embodied  In  the  reply,  are  as  fol- 
lows: "On  the  1st  day  of  June.  lSi)9,  J.  U. 
G.  Caster,  plaintiff,  leased  to  Thomas  Dixou, 
Jr.,  defendant  certain  property,  real  and  per- 
sonal, in  Junction  City,  for  the  term  of  two 
years  from  that  date;  the  lessee  having  the 
option  of  buying  the  property  at  any  time 
within  ninety  days  from  the  beglnulng  of  the 
term  by  tbe  payment  of  the  sum  of  one  thou- 
sand dollars,  less  any  rent  that  may  have 
been  paid  up  to  the  time  of  the  exercise  of 
such  option  by  the  lessee.  The  property,  as 
described  In  said  lease,  is  described  as  fol- 
lows: 'Lot  number  two  (2)  In  block  number 
eleven  (11)  of  Callen's  addition  to  the  city 
of  Junction  City,  Kansas,  together  with  the 
laundry  plant  thereon,  and  the  machinery,  fix- 
tures, and  things  belonging  to  said  laundry, 
as  enumerated  In  Schedule  A,  attached  here- 
to and  made  a  part  hereof.'  The  property 
described  In  the  schedule  consists  of  the  au- 
tomatic engine,  and  the  fixtures  thereto,  etc., 
'together  with  the  sundry  necessary  attach- 
ments to  the  above  machinery  and  fixtures.* 
As  rent  the  lessee  was  to  pay  during  tbe 
term  of  two  years  the  sum  of  foriy  dollars 
per  month,  commencing  on  June  1,  1899,  and 
on  the  1st  day  of  each  of  the  next  succeeding 
twenty-three  months.  Some  time  in  July  or 
August  1899,  the  lessee  erected  and  equip- 
ped a  new  laundry  in  another  part  of  tbe 
city;  and  as  soon  as  It  was  completed  he 
closed  down  the  laundry  leased  from  the 
plaintiff,  and  removed  a  part  of  tbe  fixtures, 
tools,  and  property  described  in  said  Sched- 
ule A  to  his  said  new  laundry,  and  has  ever 
since  retained  the  same,  and  used  tbe  same 
In  connection  with  the  running  of  said  new 
laundry.  After  tbe  closing  down  of  plain- 
tiff's laundry  by  the  lessee,  the  creditors  of 
the  plaintiff,  under  some  legal  proceedings, 
took  from  the  said  leased  laundry  the  en- 
gine and  some  of  Its  attachments,  aa  describ- 
ed in  said  Schedule  A.  Immediately  after 
tbe  creditors  of  the  plaintiff  took  said  engine 
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and  fixtures  from  said  laundry  as  aforesaid, 
the  plaintiff  conanlted  the  defendant  con- 
cerning tbe  nibstltutlon  of  a  new  engine  in 
said  laundry.  Suggestion  as  to  the  character 
and  construction  of  a  new  engine  was  made 
by  defendant  The  plaintiff  immediately 
caused  a  new  engine  to  be  substituted  for 
the  one  taken  by  his  creditors,  and  the  same 
was  placed  in  said  laundry  and  ready  for 
use  on  September  20,  1890,  which  was  about 
one  month  from  the  time  the  other  en- 
gine had  been  taken  out  From  the  time  the 
engine  was  taken  out  of  tbe  laundry  by 
plaiiitlfTs  creditors,  up  to  the  time  the  new 
engine  was  placed  and  ready  for  use,  the 
lessee  gave  no  notice  to  plaintiff  that  he  (the 
lessee)  bad  or  Intended  to  claim  a  forfeiture 
or  termination  of  tbe  terms  of  the  lease,  or 
any  eviction  from  the  premises,  by  reason 
of  the  removal  of  said  engine  from  said 
laundry.  Subsequent  to  the  replacement  of 
said  engine  and  fixtures  tbe  defendant  In- 
formed the  plaintiff  that  he  claimed  a  for- 
feiture of  the  lease,  and  that  he  regarded 
the  lease  as  terminated.  Up  to  tbe  time  of 
tbe  commencement  of  this  action  the  lessee 
did  not  make  any  formal  surrender  of  the 
lease,  nor  bad  he  at  any  time  before  tbe  com- 
mencement of  this  action  tendered  back  to 
plaintiff  tbe  possession  of  all  the  personal 
property  so  received  by  blm  under  said  lease. 
The  key  to  the  laundry  was  given  to  plain- 
tiffs agent  at  the  time  of  putting  in  the  new 
engine,  and  for  the  purpose  of  getting  Into 
said  laundry  to  replace  said  engine.  The 
key  has  ever  since  been  in  tbe  possession  of 
the  plaintiff  or  his  agents.  At  tbe  time  of 
the  completion  of  the  replacement  of  said 
engine,  plaintiff  tendered  the  key  to  the  de- 
fendant, who  refused  to  accept  same.  The 
plaintiff  brings  this  action  to  recover  the 
rents  due  September  1,  Octobw  1,  and  No- 
vember 1,  1890,  under  the  terms  of  said 
lease.  The  defendant  sets  up  in  defense  that 
on  August  14,  1809,  the  said  engine  and  fix- 
tures were  taken  by  plaintiff's  creditors  as 
aforesaid,  and  by  reason  thereof  tbe  lessee 
was  evicted  from  the  premises,  and  fur- 
ther, as  a  defense,  that  be  was  by  the  re- 
moval of  said  engine  deprived  of  the  right 
to  exercise  his  option  to  purchase  said  laun- 
dry under  the  terms  of  said  lease,  and  that 
by  reason  of  the  premises  said  lease  was  ter- 
minated at  the  time  said  engine  was  remov- 
ed by  the  creditors  of  said  plataitiff  from 
said  laundry.  •  •  •  It  Is  my  opinion  that 
the  defendant,  by  his  failure  to  exercise  his 
right  to  terminate  the  lease  until  the  plain- 
tiff had  replaced  all  tbe  property  taken  by 
plaintiff's  creditors,  and  by  his  failure  to 
return  or  offer  to  return  to  plaintiff  the  pos- 
session of  all  the  property  which  came  into 
defendant's  possession,  by  the  terms  of  the 
lease,  has  waived  his  right  to  terminate  the 
lease,  and  that  he  is  liable  for  the  rents, 
according  to  the  terms  of  the  lease,  from  the 
time  the  engine  and  fixtures  were  replaced 
••he  laundry  plant    Judgment  will  be  for 


the  plaintiff  according  to  the  prayer  of  his 
petition.    O.  Ik  Moore,  Judge." 

A  motion  was  made  to  require  the  plaintiff 
to  make  the  reply  more  specific,  by  Btattng 
wtiat  facts  were  involved  In  the  first  case, 
how  they  were  determined,  in  whose  favor 
they  were  determined,  and  what  determina- 
tion was  reached  by  tbe  court  in  that  actiou 
as  to  the  facts  in  the  pending  suit  This 
motion  was  overruled,  and  a  demurrer  for 
insufflcfency  of  facts  upon  substantially  the 
same  grounds  as  the  motion  was  filed  and 
overruled.  Upon  the  trial,  testimony  as  to 
the  mistake  in  tbe  description  of  the  renl 
estate,  showing  there  was  no  lot  2,  block  11, 
In  Callen's  addition,  but  that  there  was  a 
single  lot  and  block  of  that  description  lu 
Cuddy's  addition,  and  that  the  laundry  plant 
was  there  located,  was  admitted  over  Dix- 
on's objection.  The  lease  and  the  record  of 
the  former  suit  were  likewise  admitted  over 
objections  based  npon  the  nonidentity  oC 
both  the  real  and  personal  property  involved, 
and  the  court  excluded .  testimony  offered  by 
Dixon  relating  to  the  substitution  of  tbe  per- 
sonal property  and  the  termination  of  the 
lease,  as  having  been  previously  litigated.  A 
verdict  for  tbe  amount  of  rent  accruing  after 
the  first  trial  was  directed,  and,  after  his  mo- 
tion for  a  new  trial  had  been  made  and  over- 
ruled, Dixon  commenced  this  proceeding  in 
error, 

Tbofl.  Dever,  for  plaintiff  in  error.  Boaric 
&  Roark,  for  defendant  In  error. 

BURCH,  J.  (after  stating  the  facts).  The 
reply  was  not  vulnerable  to  either  the  motion 
or  demurrer.  The  copies  of  tbe  pleadings, 
findings,  and  judgment  in  tbe  first  suit  dis- 
closed precisely  what  facts  were  there  liti- 
gated, bow  they  were  adjudicated,  and 
against  just  whom  the  decl8l(Hi  ran.  Any 
statement  the  pleader  might  have  mad<! 
could  not  Illumine  them,  or  add  anything  to 
the  information  they  Imparted.  Both  the 
motion  and  the  demurrer  were  properly  over- 
ruled. 

The  misdescription  of  the  real  estate  did 
not  destroy  the  sameness  of  the  property  or 
of  the  lease  Involved  in  the  two  suits.  The 
subject  and  the  evidence  of  the  dealings  be- 
tween the  parties  remained  constant  The 
testimony  relating  to  the  mistake  simply  con- 
duced to  their  identity.  Nor  was  it  neces- 
sary to  reform  the  lease,  since  by  the  aid  of 
extrinsic  testimony  the  property  was  identifi- 
able from  its  designation  as  a  laundry. 
Mumper  v.  Kelley,  43  Kan.  250,  23  Pac.  5J8L 

The  chief  contention  of  plaintiff  in  error  is 
that  a  part  of  the  personal  property  actually 
Involved  in  the  action  was  the  substituted  en- 
gine and  boiler,  which  were  not  descril>ed  In 
the  lease,  and  which,  if  possessed  at  all. 
were  held  by  virtue  of  a  parol  agreement 
unenforceable  under  the  statute  of  frauds. 
Jilany  pages  of  the  brief  are  devoted  to  a 
discussion  of  tbe  right  of  plaintiff  to  recover 
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upon  the  tbeory  that  the  action  was  neces- 
sarily upon  the  status  created  by  the  ver- 
bal agreement  But  the  plaintiff  did  not  sne 
upon  any  parol  contract  He  based  his  ac- 
tion upon  the  written  lease,  and  the  defendant 
cannot  create  for  the  plaintiff  a  new  cause 
of  action,  read  It  into  the  petition,  cudgel  it 
to  death,  and  then  claim  he  has  destroyed 
the  plaintiff's  cause.  The  utmost  weight, 
thepefwe,  which  can  be  giyen  to  the  facts 
relating  to  the  substitution  of  p«vonal  prop- 
erty, la  that  they  establish  a  contract  in 
parol,  which  supersedes  the  writing,  and  de- 
feats It  as  a  basis  of  recov^y.  The  findings 
of  fact  quoted  were  based  upon  and  wholly 
within  the  Issues  in  the  first  case,  and 
from  them  It  is  obvious  that  the  effect  of 
the  change  In  engines  and  boilers  was  the 
moot  point  In  the  former  suit  In  that  ac- 
tion plaintiff  In  error  asserted  that  he  was 
relieved  from  all  liability  whatever  to  his 
lessor.  Now  he  claims  that  he  is  liable  only 
in  another  way.  He  seeks  merely  to  deduce 
an  additional  consequence  from  the  same 
state  of  facts.  His  effort  to  do  so  is  belated. 
He  should  have  drawn  all  his  conclusions  in 
the  first  liUgiticn,  and,  having  failed  to  do 
so,  the  whole  matter  is  res  adjudicata.  Mc- 
Entire  v.  Williamson,  63  Kan.  275,  65  Pac. 
244,  and  cases  cited;  Boyd  v.  Huffaker,  40 
Kaa.  634,  20  Pac.  459,  and  cases  cited.  There 
was  no  error,  therefore,  In  either  the  admis- 
sion or  exclusion  of  evidence,  or  In  overrul- 
ing the  motion  for  a  new  trial  based  upon 
the  action  of  the  court  in  respect  to  these 
matters. 

Other  questions  presented  by  counsel  for 
plainMff  In  error  have  been  examined,  and, 
no  error  appearing  in  the  record,  the  Judg- 
ment of  the  district  court  is  aflSrmed.  All  the 
Justices  concurring. 


STEVENS  V.  MAXWELL. 

(Supreme  Court  of  Kansas.     Dec.  6,  1002.) 

TBIAt-PROVINCB  OF  COURT  AND   JURY. 

1.  It  is-  the  province  of  the  court  to  determine 
and  define  the  issues  in  the  case,  and  the  duty 
of  the  jury  to  accept  the  interpretation  of  the 
pleadings  made  by  the  court,  and  to  follow  its 
directions. 

2.  The   practice  of   sending  the  jury  to  the 

g leadings  for  the  matters  In  controversy  cannot 
e  approved  In  any  case;  and  where  the  plead- 
ing are  prolix,  and  contain  important  and  in- 
tricate averments,  upon  some  of  which  no 
proof  was  offered.  It  is  deemed  to  be  material 
error. 
(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court.  Har- 
per county;  P.  B.  Glllett  Judge. 

Action  between  W.  T.  Stevens,  administra- 
tor, and  W.  L.  Maxwell.  From  a  Judgment. 
Stevens  brings  error.    Reversed. 

T.  A.  Noftzger  and  Geo.  B.  Crooker,  for 
plaintiff  In  error.  Sam  S.  SIsson,  for  defend- 
ant In  error. 


JOHNSTON,  J.  In  this  action  tiie  trial 
court  erroneously  referred  the  Jury  to  the 
pleadings  to  ascertain  the  issues  and  mat- 
ters In  controversy.  After  a  brief  prelim- 
inary statement  of  the  nature  of  the  case, 
the  court  told  the  Jury  that  for  a  more  de- 
tailed statement  of  the  claims  of  the  parties 
they  were  referred  to  the  pleadings,  and  cop- 
led  them  at  length  In  its  instructions.  The 
pleading  of  the  plaintiff  was  a  lengthy  and 
somewhat  complicated  statement  of  facts  re- 
lating to  the  lease  of  a  small  tract  of  land 
in  the  Interior  of  a  larger  tract  upon  which 
to  build  a  store  for  the  conduct  of  a  mer- 
cantile business;  fixe  erection  of  the  building 
and  the  carrying  on  of  the  business  therein 
for  a  time;  the  use  of  a  portion  of  the  land 
not  rented  as  a  roadway  to  the  store;  the 
transfer  of  the  entire  tract,  including  that  on 
which  the  store  was  built,  by  the  lessor  to 
another;  the  closing  up  of  the  roadway  by 
the  grantee,  compelling  the  plaintiff  to  move 
to  another  location,  where  the  public  could 
reach  the  store;  and  a  statement  of  the  loss- 
es sustained  by  the  wrongs  of  the  defend- 
ant, and  of  the  expenses  and  costs  necessarily 
incurred  in  moving.  Included  in  the  plead- 
ing is  a  long  lease,  as  well  as  an  itemized 
statement  of  losses  sustained,  and  the  ex- 
penses arising  from  the  alleged  wrongs  of 
the  defendant  In  closing  up  the  roadway. 
The  answer  of  the  defendant  which  was  not 
so  lengthy  or  Involved,  was  read  to  the  Jury, 
but  It  included  general  and  special  denials, 
averments  of  the  sun-ender  of  the  lease,  the 
purchase  by  the  defendant  of  other  land  In 
consideration  of  the  relinquishment  of  the 
leased  land,  and  the  removal  of  the  buildings 
to  the  purchased  land.  In  connection  with 
the  pleadings,  the  court,  it  is  true,  presented 
some  of  the  claims  of  tue  parties  by  specific 
Instructions,  but  did  not  undertake  to  pre- 
sent all  the  matters  in  controversy  upon 
which  proof  had  been  offered.  In  the  state- 
ment of  the  costs  incurred  and  losses  sus- 
tained because  of  the  wrongdoing  of  the 
defendant  the  plaintiff  set  forth  21  different 
items,  upon  some  of  which  no  proof  was  of- 
fered, and  therefore  were  not  in  controversy 
in  the  case.  The  court,  in  instructing  the 
Jury,  said:  "In  determining  the  amount  due 
from  the  defendant  to  the  plaintiff,  if  you 
find  from  the  evidence  that  there  Is  due  the 
plaintiff  any  sum  whatever,  yon  should  con- 
fine yonrselves,  In  making  your  estimates,  to 
such  Items  as  are  set  forth  In  the  account  of 
the  plaintiff  attached  to  bis  bill  of  particu- 
lars, and  concerning  which  Items  evidence 
has  been  permitted  by  the  court  You  will 
note  by  an  examination  of  the  account  of  the 
plaintiff  that  It  contains  a  number  of  items 
concerning  which  no  evidence  has  been  In- 
troduced, and  for  these  items  plaintiff  can- 
not, of  course,  recover."  The  Jury  were  thus 
not  only  remanded  to  the  pleading  for  the 
matters  In  controversy,  but  were  required  to 
search  out  and  determine  for  themselves  the 
matters  in  dispute  upon  which  testimony  bad 
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been  offered.  The  practice  of  sending  the 
Jury  to  the  pleadings  for  the  matters  In  con- 
troversy cannot  be  approved  in  any  case, 
and  In  this  one  It  was  clearly  erroneous.  It 
is  the  province  of  the  court  to  determine  and 
define  the  issues  in  the  case,  and  the  duty 
of  the  Jury  to  accept  the  intetpretation  of 
the  court,  and  to  follow  its  directions.  Myer 
V.  Moon,  45  Kan.  580,  26  Pac.  40;  Railroad 
Co.  V.  Eagan,  64  Kan.  — ,  67  Pac.  88T;  11 
Enc.  PL  &  Prac.  154.  A  departure  from  this 
practice  Is  especially  hurtful  and  to  be  con- 
demned where  the  pleadings,  as  in  this  case, 
are  prolix,  and  contain  important  and  in- 
tricate statements  of  fact  The  attention  of 
the  Jury  should  have  been  directed  to  the 
material  questions;  and  the  immaterial  mat- 
ters, and  those  upon  which  no  proof  was 
produced,  should  have  been  eliminated  from 
the  case,  and  taken  from  the  Jury  by  the 
court.  Here  the  Jury  were  required  to  hunt 
out  the  contentions  of  the  respective  parties, 
and  it  was  left  to  them  to  decide  what  claims 
should  be  eliminated  because  of  the  absence 
of  proof.  For  this  error  the  Judgment  must 
be  reversed,  and  the  cause  remanded  for  a 
new  triaL    All  the  Justices  concurring. 


DRUM  PLATO  COMMISSION  CO.  v.  FIRST 
NAT.  BANK  OF  MADISON. 
(Supreme  Conrt  of  Kansas.     Dec.  6,  1902.) 
CHATTEL  MORTOAQB-FAILURB  TO  RBCORD. 
1.  A    failure    to    deposit    aud    file   a    chattel 
mortgage  with  the  register  of  deeds  does  not 
render  the  instrument  void  as  to  one  who  mere- 
ly takes  the  mortgaged  property  under  the  mis- 
taken belief  of  his  own  ownership  of  it,  but  it 
is  void  only  as  to  creditors  of  the  mortgagor 
and    subgequent    purchasers    aud    mortgagees. 
Gen.  St.  1001,  {  4244. 
(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court.  Green- 
wood county;   G.  P.  Aikman,  Judge. 

Action  by  the  First  National  Bank  of  Mad- 
ison against  the  Drum  Flato  Commission 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

Botsford,  Deatberage  &  Young,  A.  L.  Red- 
den, and  Howard  J.  Hodgson,  for  plaintiff 
in  errw.  Graves  &  Hamer,  for  defendant  in 
error. 

DOSTER,  C.  J.  Many  claims  of  error  are 
made  in  this  case.  We  have  examined  all 
of  them,  but  none  are  well  founded,  and  but 
one  seems  to  call  for  explanation  and  formal 
decision.  One  Milner  was  a  mortgagor  of 
cattle.  The  First  National  Bank  of  Madison 
was  the  assignee  of  the  mortgage.  It  sued 
the  Drum  Flato  Commission  Company  for 
a  oouversion  of  the  cattle  to  the  letter's  use. 
One  of  tlie  defenses  was  that  the  bank  had 
negligently  permitted  the  cattle  to  become 
intermixed  with  other  cattle  of  the  same 
class  and  characteristics,  belonging  to  anoth- 
er person,  on  which  it  (the  Drum  Flato  C!om- 
pauy)  held  a  mortgage,  whereby  a  confusion 


of  gooda  occurred,  and  that  It  (the  Drum 
Flato  Company)  bad  no  knowledge  of  the 
bank's  Interest  in  the  cattle  claimed  by  It, 
because  the  latter  bad  failed  to  deposit  and 
file  its  mortgage  with  the  register  of  deeds. 
The  Drum  Flato  Company  did  not  claim  to 
be  a  creditor  of  the  mortgagor  of  the  cattle  In 
question,  nor  a  purchaser  or  mortgagee  of 
them.  Its  objection  to  the  nonrecord  of  the 
bank's  mortgage  was  not,  therefore,  weD 
taken.  The  statute  does  not  apply  to  its  case. 
The  law  concerning  notice  by  the  record  ot 
chattel  mortgages  Is  as  follows:  "Every  mort- 
gage or  conveyance  intended  to  operate  as 
a  mortgage  of  personal  property  •  •  • 
shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mori^gor,  and  as  against  sub- 
sequent purchasers  and  mortgagees  in  good 
faith,  unless  the  mortgage  or  a  true  copy 
thereof  shall  be  forthwith  d^K>8lted  in  the 
office  of  the  register  of  deeds  in  the  county 
hi  which  the  property  shall  then  be  situated," 
etc.  Gen.  St  1801  t  4244.  It  wlU  be  ob- 
served that  the  protecti<Hi  of  the  above  stat- 
ute Is  not  extended  to  one  wbo  takes  the 
property  of  anoth»  under  tlie  mistaken  belief 
that  it  Is  his  own.  In  order  to  come  within 
its  terms,  he  must  be  a  creditor  of  the  mort- 
gagor, or  a  subsequent  purchaser  or  a  sub- 
sequent mortgagee.  The  Drum  Flato  Ckun- 
pany  was  none  of  these. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

CUNNINGHAM,  J.,  not  sitting,  having 
been  of  counsel  in  the  cotut  below.  All  the 
other  Justices  concurring. 


MATTERN  v.  SUDDABTH. 
(Supreme  C^urt  of  Kansas.     Dec.  6,  1902.) 

NEW  TRIAL-NEWLT  DISCOVERED  STIOBNCB. 
1.  Where  defendant  had  known  for  several 
months  the  value  of  certain  drafts  in  the  pos- 
session of  a  bank  as  evidence  in  an  action 
against  him,  but  waited  until  a  very  short  time 
before  the  trial  to  obtain  them,  and  was  no- 
able  to  do  80,  but  after  the  judgment  on  a 
search  they  were  discovered  in  the  bank,  there 
was  no  such  diligence  as  authorized  a  new 
trial  for  newly  discovered  evidence. 

In  banc.  Error  from  district  court  Shaw- 
nee county;  Z.  T.  Hazen,  Judge. 

Action  by  J.  N.  Suddarth  against  W.  J. 
Mattern.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

A.  F.  Williams,  for  plahitlff  in  error.  J. 
S.  Ensmlnger  and  W.  S.  McCUntock,  for  de- 
fendant in  error. 

PER  (7URIAM.  This  was  an  acUon  In- 
volving mutual  accounts  between  the  parties. 
The  plaintiff  Itad  Judgment  in  the  city  court 
of  Topeka.  On  appeal  he  had  Judgment 
again  more  than  eight  months  thereafter  in 
the  district  court  The  overriding  of  defend- 
ant's motion  for  a  new  trial  based  upon  newi5 
discovered  evidence  is  the  only  errcHr  he  nov. 
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SB  plaintiff  in  error,  assigns.  This  newly 
discovered  evidence  was  tbe  finding  of  two 
drafts  by  the  bank  Issuing  them,  evidencing 
two  payments  made  by  defendant  to  plain- 
tiff. It  appears  that  prior  to  the  last  trial- 
how  long  prior  is  not  shown;  presumably  not 
long  else  It  would  have  been  shown— defend- 
ant went  to  tbe  bonk  Issuing  the  drafts  in 
dispute,  and  requested  the  cashier  to  make 
search  for  any  drafts  or  checks  which  would 
evidence  luiyments  made  by  him  to  plaintiff; 
that  certain  checks  and  drafts  were  turned 
over  to  him,  which  were,  as  the  cashier  in- 
formed him,  all  that  could  then  be  found 
after  a  thorough  search;  that  after  this  trial 
plaintiff  in  error  again  requested  tbe  cashier 
to  make  a  thorough  search,  which  be  did, 
and  then  found  the  two  drafts.  We  do  not 
tblnk  this  shows  the  diligence  in  obtaining 
these  papers  which  the  law  requhres.  De- 
fendant bad  known  for  more  tlian  eight 
months  the  value  of  these  drafts  as  matters 
of  evidence,  yet  he  waited  untU  but  a  few 
moments,  maybe,  before  his  trial  came  on, 
before  making  any  request  of  the  cashier  to 
get  these  drafts  for  him.  They  seem  to  have 
been  found  after  the  trial  without  trouble. 
Again,  we  think  the  drafts  but  cumulative 
In  their  character.  The  defendant  testified 
to  the  making  of  both  the  payments  eviden- 
ced by  these  drafts,  and  in  the  case  of  one 
of  them,  at  least,  introduced  the  stub  of  the 
check  with  which  he  purchased  the  draft 
And,  finally,  we  are  not  dear  but  that  the 
Jury  gave  Uie  defendant  full  credit  for  the 
amount  of  both  of  these  payments;  indeed. 
It  rather  seems  to  us  it  did. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


FIRST  STATE  BANK  v.  STEVENSON  et  al. 
(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

RBPLBVTN-^njDQMENT— CORREXJTION— TIMB 
FOR  UOTION. 

1.  Where  the  findings  made  in  a  replevin  ac- 
tion entitle  tbe  plaintiff  to  a  judgment  in  tbe 
alternative,  but  through  neglect  or  omission  a 
Judgment  not  in  the  alternative  form  is  enter- 
ed, it  may  be  corrected  thereafter  on  motion  of 
the  piaiutiff. 

2.  Such  motion  may  be  filed  and  tbe  judg- 
ment corrected  beyond  the  term  at  which  it  Is 
entered,  and  at  any  time  within  tliree  years 
after  the  rendition  of  such  judgment. 

(Syllabus  by  the  (3ourt.) 

In  banc.  Error  from  district  court,  Gra- 
tiam  county;    Chas.  W.  -Smith,  Judge. 

Action  by  the  First  State  Bank  against  J. 
B.  Stevenson  and  others.  There  was  Judg- 
ment for  plaintiff,  its  motion  to  correct  the 
Judgment  was  denied,  and  It  brings  error. 
Beversed. 

F.  D.  Turck  and  Reed  &  Reed,  for  plain- 
tiff In  error.  H.  J.  Harwi,  H.  M.  Baldwin, 
and  Q.  W.  Jones,  for  defendants  In  error. 

JOHNSTON,  J.  This  was  an  action  of  re- 
plevin by  the  First  State  Bank  to  recover 


from  J.  H.  Stevenson,  Bert  Stevenson,  and 
G.  H.  Martin  the  possession  of  195  bead  of 
cattle  and  50  calves.  The  Interest  of  the 
bank  In  tbe  stock  was  a  special  one,  arising 
under  a  chattel  mortgage  given  to  secure  a 
promissory  note  executed  by  tne  defendants. 
Under  an  order  of  delivery,  the  officer  ob- 
tained possession  of  117  of  tbe  animals. 
The  remainder  of  them  he  was  unable  to 
find.  Upon  Issues  formed,  a  trial  was  had, 
which  resulted  In  favor  of  the  bank.  The 
court  found  that  the  indebtedness  secured  by 
the  mortgage  was  the  sum  of  $4,6G1,  and 
that  at  tbe  commencement  of  the  action  the 
bank  was  entitled  to  the  immediate  posses- 
sion of  all  the  property  described  In  Its  pe- 
tition, consisting  of  89  head  of  cows,  4  bulls, 
4  yearling  calves,  and  24  calves  by  the  side 
of  tbe  cows,  and  also  79  other  cows  and  32 
other  calves,  all  of  which  were  wrongfully 
detained  by  the  defendants.  It  was  found 
that  the  value  of  the  first  lot  of  cattle,  viz., 
those  which  were  seized  under  the  order  of 
delivery,  were  of  the  value  of  $2,661,  and 
that  tbe  remaining  number,  "viz.,  those  not 
seized,  were  of  the  value  of  $2,200.  After 
specifically  finding  tbe  value  of  the  piaintifTB 
interest,  that  It  was  entitled  to  the  imme- 
diate possession  of  all  of  them,  and  tliat  they 
were  wrongtully  detained  by  tbe  defendants, 
the  court  adjudged  a  recovery  of  the  pos- 
session of  tbe  first  lot,  and  that.  If  a  de- 
livery thereof  could  not  be  had  from  the 
defendants,  the  plaintiff  should  recover  the 
value  thereof,  to  wit,  tne  sum  of  $2,G61.  It 
was  further  considered,  ordered,  and  ad- 
Judged  that  the  plaintiff  recover  from  the 
defendants  the  value  of  the  79  cows  and  32 
calves  not  found  by  the  sheriff,  to  wit,  tbe 
sum  of  $2,200.  This  Judgment  was  entered 
of  record  on  September  25,  1900,  and  In  tlie 
following  May  a  motion  was  made  to  modify 
the  Judgment  so  that  it  should  be  in  the  al- 
ternative for  the  possession  of  the  79  cows 
and  82  calves,  or  their  value  In  case  a  de- 
livery of  the  same  could  not  be  had,  which 
motion  was  overruled.  The  modification  of 
the  Judgment  should  have  been  made.  Un- 
der the  findings  of  the  court,  tbe  plaintiff 
was  entitled  to  a  Judgment  In  the  altematlTe 
for  the  possession  of  the  cattle  not  found, 
or  tbe  value  thereof  In  case  a  delivery  could 
not  be  had.  In  Bank  v.  Thompson,  54  Kan. 
807,  88  Pac.  274,  the  form  of  a  Judgment  In 
replevin  was  under  consideration,  and  it  was 
said  that:  "It  was  an  ordinary  action  of 
replevin,  and  tbe  petition  was  in  tbe  usual 
form.  Tbe  prayer  of  the  petition  demanded  ' 
Judgment  for  tbe  possession  of  the  property, 
for  damages  for  detention,  and  for  the  costs 
of  the  action.  The  statute  specifies  tbe  form 
of  the  judgment  which  must  be  entered  in 
an  action  of  replevin,  and  requires  that  it 
shall  be  entered  in  the  alternative  in  such  a 
case  as  this.  Failure  to  have  rendered  the 
Judgment  In  the  alternative  would  have  been 
material  error."  See,  also.  Hall  v.  Jeuness, 
6  Kan.  856;  Ward  v.  Masterson.  10  Kan.  77; 
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Babb  T.  Aldrich,  4S  Kan.  218,  25  Pac.  55a 
The  findings  contain  all  the  requisites  for  the 
rendition  of  a  proper  Judgment,  and  the  neg- 
lect or  omission  In  entering  a  Judgment  In 
the  altematlTe  may  be  corrected  by  motion. 
It  la  not  necessary  that  such  motion  should  i 
be  filed  at  the  same  term  at  which  Judgment  { 
was  rendered,  but  it  may  be  filed  afterwards, 
at  any  time  within  three  years  after  the  ren- 
dition of  the  Judgment  Civ.  Code,  SS  568, 
569,  575;  Sumner  y.  Cook,  12  Kan.  162; 
First  Nat  Bank  of  Newton  t.  Wm.  B. 
Grimes  Dry  Goods  Co.,  45  Kan.  610,  26  Pac.  , 
56.  The  error  of  the  trial  court  in  refusing 
to  modify  the  Judgment  does  not  require  a 
new  trial  of  the  case.  In  Ward  v.  Master- 
son,  supra,  it  was  held  to  be  sufficient  to  re- 
mand the  case  to  the  district  court  with  di- 
rections to  modify  the  Judgment  so  that  It 
should  be  In  the  alternative  for  the  delivery 
of  the  possession  of  the  property,  and,  in 
case  this  cannot  be  bad,  for  the  recovery  of 
the  value. 

The  order  denying  the  motion  will  there- 
fore be  set  aside,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  In  the  al- 
ternative, in  accordance  with  the  findings 
and  the  requirements  of  the  statute.  All  the 
Justices  concurring. 


b:ansas  city,  ft.  s.  &  m.  r.  co.  t. 

PERRY. 
(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

RAILROA.D&-FIRES  SET  BY  LOCOHOTIVEa-BV- 
IDENCE— DAMAQES. 

1.  The  fact  that  soon  after  the  passlngr  of  an 
engine  a  fire  starts  near  a  railway  track  in  an 
inclosed  field,  covered  at  the  time  with  a 
growth  of  highly  inflammable  vegetation,  and 
travels  before  a  high  wind  in  a  direction  away 
from  the  track,  is  sufllcient  to  warrant  a  jury 
iu  finding  that  the  fire  was  caused  by  the 
operation  of  the  railroad,  without  its  appearing 
that  the  engine  emitted  sparks  or  live  cinders 
or  was  put  to  special  exertion,  and  without 
further  proof  excluding  other  possible  origins. 

2.  In  an  action  for  damages  for  the  injury 
and  destruction  of  fruit  trees  In  an  orchard 
and  a  hedge  forming  a  fence,  an  iustructiun 
that  the  measure  of  plaintiff's  recovery  Is  the 
amount  and  value  of  the  damage  to  the  thing 
injured,  and  the  value  of  the  thing  destroyed, 
as  an  appurtenance  to  and  part  of  the  realty, 
is  proper. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court  Bour- 
bon county;  W.  L.  Simons,  Judge. 

Action  by  Charles  Perry  against  the  Kan- 
sas City,  Ft.  Scott  &  Memphis  Railroad  Com- 
'pany.  Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

Pratt  Dana  &  Black,  for  plaintiff  In  error. 
•Tohn  H.  Cralu  and  W.  B.  Biddle,  for  defend- 
ant iu  error. 

BURCH,  J.  Charles  Perry  brought  suit 
against  the  Kansas  City,  Ft.  Scott  &  Mem- 
phis Railroad  Company  in  the  district  court 


1  X.  Se«  Damage*,  vol.  15,  Cent  Dig.  |  183. 


Of  Bourbon  county  to  recover  damages  re- 
sulting from  two  fires  claimed  to  have  been 
occasioned  by  the  operation  of  tbe  laHroad 
company's  trains.  The  first  fire  occurred 
November  17,  1808,  and  the  second  fire  Oc- 
tober 9,  1899.  The  testimony  disclosed  that 
each  fire  started  near  the  outside  of  the  nil- 
road  company's  right  of  way,  and  at  afi 
events  not  more  than  61  feet  from  the  center 
of  the  track.  Both  fires  started  In  an  in- 
closed, cultivated  field,  and  each  time  the 
ground  was  covered  with  very  dry,  combus- 
tible vegetation.  In  each  case  a  considera- 
ble wind  was  blowing,  and  the  course  of  the 
fire  was  away  from  the  railroad  track.  One 
fire  traveled  at  about  the  speed  of  a  horse, 
and  the  other  as  fast  as  a  man  could  run. 
In  each  case  the  tenant  of  tbe  farm  dis- 
covered the  fire  from  the  smoke  driving  from 
the  field  toward  the  farmhouse.  One  fire 
was  discovered  a  minute  or  two  after  a  pas- 
senper  train  had  gone  by,  and  tbe  other  a 
few  minutes  after  a  freight  train  tad  passed; 
the  freight  train  having  been  preceded  by  a 
passenger  train.  No  other  facts  were  ad- 
duced in  evidence  relating  to  tbe  origin  of 
the  fires,  and  the  question  for  determination 
Is  the  sufficiency  of  the  evidence  produced 
to  support  a  verdict  against  the  railroad  com- 
pany. 

It  is  contended  by  counsel  for  the  railroad 
company  that  since  there  was  no  evidence  at 
all  that  either  train  threw  sparks  or  live 
cinders,  or  emitted  smoke,  or  was  put  to 
special  exertion,  and  no  further  evidence  than 
that  stated  above  of  the  nonexistence  of  any 
other  adequate  cause,  the  fact  was  not  estab- 
lished that  the  fires  complained  of  wra«  caus- 
ed by  the  operation  of  the  railroad,  under 
section  5023,  Gen.  St  1901.  There  Is  no  dis- 
position to  question  the  rule  that  In  the  ab- 
sence of  positive  proof  of  the  means  of  igni- 
tion, a  full  conviction  of  the  fact  may  be 
generated  by  circumstances.  Railroad  Co.  v. 
Bales,  16  Kan.  252;  Same  v.  Matthews,  5$ 
Kan.  447,  49  Pac.  602.  But  It  Is  argued  that, 
to  establish  the  relation  of  cause  and  effect 
between  the  passing  of  the  trains  and  tbe 
fires  In  question,  the  Jury  must  have  invaded 
the  realm  of  sheer  conjecture  and  guess.  It 
Is  true  that  the  origin  of  the  fires  must  rest 
upon  proof,  and  not  upon  possibility;  but  it 
is  not  true,  as  stated  in  Musselwblte  ▼.  Re- 
ceivers, 4  Hughes,  166,  Fed.  Cas.  No.  9,972, 
that  tbe  test  of  tbe  value  of  circumstantial 
evidence  In  cases  of  this  character  Is  that 
no  other  theory  but  tbe  hypothesis  upon 
which  the  conclusion  Is  based  can  be  formed. 
If  the  circumstances  present  a  reasonably 
adequate  cause,  they  will  be  sufficient  to  go 
to  the  Jury,  even  though  some  other  cause 
which  may  be  suggested  may  not  be  exdod- 
ed.  In  discussing  the  probative  force  of  cir- 
cumstantial evidence,  Prof.  Oreenleaf  says: 
"In  civil  cases  It  Is  sufficient  If  the  evidence, 
on  the  whole,  agrees  with  and  supports  tbe 
hypothesis  which  It  Is  adduced  to  prove. " 
Greenl.  Ev.  {  13a,    And  In  Railway  Co.  v. 
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Balch.  122  Ind.  583,  23  N.  E.  1142,  tbe  role  is 
stated  as  foUows:  "If  clrcnmstancea  are 
proved  authorizing  an  inference  in  favor  of 
a  plaintiff,  It  Is  proper  for  the  Jnry  to  draw 
it,  and  tbelr  verdict  cannot  be  disturbed." 
See,  also,  Railroad  Go.  v.  Matthews,  supra. 
Can  it  be  said,  then,  that  the  c<»iclusion  of 
the  jury  from  the  facts  before  it  was  legiti- 
mate? Courts  of  sound  Judgment  have  so 
decided.  In  the  case  of  Smith  v.  Railway 
Ca  (determined  in  tbe  exchequer  chamber) 
L.  R.  6  G.  P.  14,  the  facts  bear  considerable 
similarity  to  those  Involved  In  this  case,  and, 
as  set  forth  in  the  beadnote  of  the  report, 
are  as  follows:  "Workmen  employed  by  the 
defendants,  a  railway  company,  after  cutting 
tbe  grass  and  trimming  the  hedges  l)ordei^ 
ing  the  railway,  placed  the  trimmings  in 
heaps  l)etween  tbe  hedge  and  the  line,  and 
allowed  them  to  remain  there  fourteen  days, 
dnrlng  very  hot  weather,  which  had  continu- 
ed for  some  weeks.  A  fire  broke  out  between 
tbe  hedge  and  the  rails,  and  burnt  some  of 
the  heaps  of  trimmings  and  the  hedge,  and 
spread  to  a  stubblefleld  beyond,  and  was 
thence  carried  by  a  Iilgh  wind  across  tbe 
stubblefleld  and  over  a  road,  and  burnt  the 
plaintiirs  cottage,  which  was  situated  about 
2f)0  yards  from  the  place  where  the  fire  broke 
out.  There  was  evidence  that  an  engine  be- 
longing to  the  defendants  had  passed  the 
spot  shortly  before  the  fire  was  first  seen, 
but  no  evidence  that  the  engine  had  emitted 
any  sparks,  nor  any  further  evidence  that 
tbe  fire  had  originated  from  the  engine;  nor 
was  there  any  evidence  that  the  fire  began 
in  the  heaps  of  trimmings,  and  not  on  tbe 
parched  ground  around  them."  Upon  the  ar- 
gument it  was  suggested  that  "there  were 
many  other  ways  in  which  it  may  liave  be- 
gun which  are  equally  consistent  with  the 
evidence.  Thus,  a  fusee  may  have  been 
thrown  from  a  window  of  one  of  the  car- 
riages of  -the  train,  or  one  of  their  workmen 
on  tlie  Una  may  have  dropped  a  spark  from 
bis  pipe.  Where  the  evidence  is  equally  con- 
sistent with  the  view  that  tlie  defendants 
were  liable  and  that  they  were  not,  there  is 
DO  evidence  to  go  to  the  Jury."  To  wliich 
Cluinnell,  B.,  replied:  "But  here  the  two 
causes  of  the  fire  tliat  are  suggested,  viz., 
tbe  engine  and  the  pipe  or  cigar,  are  not  of 
equal  probability,  and  there  was  evidence 
for  the  Jury,  therefore,  that  the  fire  was 
caused  by  the  more  probable  of  the  two  al- 
leged causes."  It  was  therefore  held  "that, 
It  being  a  matter  of  common  knowledge  that 
engines  do  emit  sparks,  there  was  evidence 
for  the  Jnry  that  the  fire  originated  in  sparks 
from  the  engine  that  bad  Just  passed."  Like- 
wise, tbe  supreme  court  of  Iowa,  in  Johnson 
T.  Bafiway  Co..  77  Iowa,  666,  42  N.  W.  612, 
tadd:  "Where  the  evidence  showed  that,  after 
defendant's  engines  had  passed,  the  fires 
were  discovered  In  the  grass,  and  it  was  not 
shown  that  they  could  have  arisen  from  any 
other  source,  the  Jury  was  warranted  in  find- 


ing that  they  were  caused  by  the  engines." 
In  Wisconsin  the  question  was  determined  in 
Abbot  V.  Gore,  74  Wis.  509,  43  N.  W.  365, 
as  follows:  "The  fact  that  an  engine  passed 
shortly  before  a  fire  was  discovered  on  or 
near  the  right  of  way  is  some  evidence  tend- 
ing to  show,  in  the  absence  of  proof  of  any 
other  cause,  that  such  eng^lne  set  the  fire, 
notwithstanding  It  was  in  good  order  and 
properly  managed."  And  in  the  case  of 
Richmond  v.  McNeUl,  31  Or.  342,  49  Pac.  879, 
the  syllabus  reads:  "Evidence  tending  to 
show  that  a  railway  company  negligently 
left  along  Its  track  combustible  material, 
which  was  discovered  to  be  on  fire  soon  after 
the  passing  of  a  train,  and  plaintiff  thereby 
sufFered  damage,  raises  an  inference  that  the 
fire  was  caused  by  sparks  from  the  engine, 
which  the  company  must  rebut"  Other 
cases  Illustratiug  the  method  of  induction  in- 
volved may  be  found  in  13  Am.  &  Bng.  Bnc. 
Law,  613.  See,  also.  Railroad  Co.  v.  Gibson, 
42  Kan.  34,  21  Pac.  788.  In  the  case  at  bar, 
given  the  place  of  origin  in  a  field  devoted 
to  the  production  of  farm  crops,  and  near  to 
the  railroad  track,  the  Inflammable  character 
of  the  growth  upon  the  soil,  the  close  proxim- 
ity in  time  of  the  passing  of  the  train  and 
the  fire,  the  well-known  fury  of  the  forces 
in  the  locomotive,  and  the  strength  and  di- 
rection of  the  wind,  and  no  scientific  or  Jurid- 
ical process  of  thought  could  be  violated  in 
any  way  by  inferring  that  the  operation  of 
the  train  caused  the  fire.  The  verdict  of  the 
Jury,  therefore,  was  fully  warranted  by  the 
evidence. 

Some  complaint  Is  made  that  in  tbe  proof 
of  the  origin  of  the  first  fire  the  only  wit- 
ness who  was  present  on  the  premises  at 
the  time  referred  to  the  passing  of  the  train 
as  occurring  "about"  the  time  he  discovered 
the  fire.  His  narrative  of  ail  the  facts  and 
bis  description  of  the  progress  of  events 
clearly  showed,  however,  that  the  fire  could 
not  have  been  burning  in  tbe  field  before  the 
train  went  by,  and  the  evidence  is  sufficient 
to  sustain  the  verdict  in  this  respect 

A  |)art  of  the  property  Injured  and  de- 
stroyed consisted  of  fruit  trees  In  an  orchard, 
and  a  hedge  forming  a  fence.  The  court  in- 
structed the  Jury  that  the  measure  of  plain- 
tiff's recovery  was  "the  amount  and  value 
of  the  damage  to  the  thing  injured,  and  the 
value  of  the  thing  destroyed,  as  an  appur- 
tenance to  the  part  of  the  realty."  Property 
of  this  character  has  a  distinct  value  of  Its 
own,  as  part  of  the  land,  and  was  so  es- 
teemed in  all  the  testimony  relating  to  dam- 
age. Since  evidence  of  this  character  was 
properly  admissible  under  the  decisions  of 
this  court  (Railway  (3o.  v.  Lycan,  57  Kan. 
635,  47  Pac.  526;  Railway  Co.  v.  Arthurs, 
63  Kan.  404,  66  Pac.  651),  it  must  follow 
thot  an  instruction  based  upon  such  evidence 
was  entirely  proper. 

No  error  appearing  in  the  record,  the  Judg- 
ment is  affirmed.    All  the  Justices  concurring. 
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ATCHISON.  T.  ft  8.  P.  ET.  CO.  v.  LOGAN 

etnx. 

(Snpreme  Conrt  of  Kansas.     Dec.  6,  1902.) 

RAILROAD     EMPLOTft— NHGLIQENCB— DBCLA- 
RATIONS— RES   QESTiB. 

1.  A  railway  switchman,  in  attempting  to  nn- 
coople  two  freight  cars  while  they  were  In  mo- 
tion, fell  between  them,  receiTing  injuries  which 
resulted  iu  death  shortly  thereafter.  After  he 
was  removed  from  nnder  the  cars,  he  told  the 
foreman  in  charge  of  the  train  to  call  some  one; 
that  he  wanted  to  make  a  statement.  The 
foreman  sisiialed,  the  engineer,  who  moved  his 
engine  toward  the  place  where  the  switchman 
WHS  lying,  got  down,  and  arrived  at  his  side 
about  five  minutes  after  the  accident.  _  In  re- 
sponse to  a  question  as  to  wliat  the  switchman 
wanted,  tlie  latter  narrated  briefly  how  the  ac- 
cident happened.  Held,  that  the  declarations 
were  not  a  part  of  the  res  gestie,  and  inadmis- 
sible. 

2.  A  spoutaneons  utterance,  an  ejaculation, 
au  intuitive  explanation  of  a  hurt,  generated  by 
pain  or  excitement,  are  properly  included  with- 
in the  res  cestse;  bat  a  statement  made  after 
apparent  delay,  showing  calculation,  and  a  re- 
flective, thoughtful  purpose  to  postpone  the 
making  of  it  until  witnesses  are  present  to  at- 
test the  words  spoken,  removes  the  narrative 
into  the  category  of  a  self-serving  declaration, 
and  renders  it  inadmissible  in  evidence. 

(Syilabas  by  the  Court) 

In  banc.  Error  from  district  court,  Leav- 
enworth county;  L.  A.  Myers,  Judge. 

Action  by  Patrick  Logan  and  wife  against 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company.  Judgment  for  plaintifCe,  and  de- 
fendant brings  error.    Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  pialntUf 
in  error.  J.  C.  Petherbridge  and  John  H. 
Atwood,  for  defendants  in  error. 

SMITH,  J.  This  was  an  actliw  brought 
by  Patrick  and  Eliza  Logan,  as  parents  and 
next  of  kin,  to  recover  damages  by  reason  of 
the  death  of  their  son,  William  T.  Logan, 
who  was  killed  by  tbe  cars  of  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  in  the 
company's  yards  at  Arkansas  City.  They 
had  Judgment  in  tbe  court  below.  Tbe  de- 
ceased was  a  switchman.  He  went  between 
a  coal  car  and  an  oil-tank  car  to  nncoople 
them  while  they  were  In  motion.  Standing 
on  a  brake  Iieam,  and  while  the  cars  were 
being  pushed  by  a  switch  engine  at  a  speed 
of  about  six  miles  per  hour,  one  Cooper, 
foreman  of  the  switching  crew,  without  re- 
ceiving any  signal  from  Logan,  motioned  to 
the  engineer  to  stop.  This  was  done,  and  a 
few  moments  later  it  was  discovered  that 
Logan  bad  l)een  run  over.  Four  or  five  min- 
utes after  the  injury,  Logan  made  a  state- 
ment in  the  presence  of  Cooper  atd  the  en- 
gineer. He  said  that  "he  tried  to  raise  tbe 
lever  on  this  side,  and  be  could  not,  and, 
when  be  went  In  between  them  to  get  to 
the  one  on  tbe  c^posite  side,  be  was  jerked 
off."  This  testimony  was  ottered  on  behalf 
of  plaintiffs  below,  and  received  over  the 
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objectlmi  of  tbe  raBway  company.  It  was 
material.  It  is  necessary  to  a  prefer  under- 
standing of  tbe  facts  which  led  ap  to  thb 
statement  of  the  deceased  to  set  out  the  tet- 
timony  of  the  witness  Cooper,  wlio  detailed 
them.  "Q.  Tben  I  understand  you  to  say 
that.  Immediately  after  the  train  had  passed 
over  him,. you  and  Mr.  Dowhen  pulled  him 
out  from  nnder  the  cars?  A.  Yes,  sir.  Q. 
What  did  yon  do  with  him?  A.  Laid  him  on 
the  gronnd  near  by.  Q.  Did  tbe  deceased, 
Logan,  make  any  statement  at  that  time  as 
to  how  tbe  injuries  occurred?  A.  He  did. 
Q.  How  soon  after  be  received  bis  injuries 
did  be  make  tliis  statement?  A.  About  4  cr 
5  minutes.  Q.  And  wliere  was  it  made?  A. 
He  was  lying  there  on  the  gronnd  at  tbe 
time.  Q.  Was  be  in  plain  view  of  tbe  car 
that  had  ran  over  him?  A.  Yes,  air.  Q. 
About  how  many  feet  away  from  the  place 
where  be  was  hurt?  A.  About  two  or  three 
feet  Q.  Who  was  present?  A.  No  one  hut 
myself,  at  the  time  be  said  he  wanted  to 
make  tbe  statement  Q.  Who  was  present 
at  the  time  he  made  the  statement?  A.  Ein- 
glneer,— Mr.  Edward  Oerman.  Q.  DM  Mr. 
Logan  die  soon  after  the  statement  was 
made?  A.  Yea,  sir.  Q.  How  soon  after- 
wards? A.  I  do  not  know  the  exact  momoit 
he  died.  About  30  minutes.  Q.  Now,  yoa 
may  state  what  be  said  relative  to  bow  he 
received  tbe  injuries.  A.  He  told  me  to  call 
some  one,--that  be  wanted  to  make  a  state- 
ment; and  I  backed  Mr.  German  down  over 
the  switch  with  the  string  of  cara,  and  gave 
him  tbe  signal  to  come  ahead,— to  get  him 
up  closer  to  me,  so  I  could  call  him;  and  I 
called  Mr.  German,  and  he  came  down  and 
asked  Mr.  Logan  what  it  was  tie  wanted; 
and  Mr.  Logan  said  'be  wanted  to  say  that 
he  tried  to  raise  the  lever  on  this  side,  and 
he  could  not,  and  when  he  went  in  lietween 
them,  to  get  to  the  one  on  the  opposite  side, 
be  was  Jerked  off.' "  Tbe  statement  of  Lo- 
gan was  received  in  evidence  as  a  part  at 
the  res  gestse,  and  its  admissibility  Is  defoid- 
ed  by  counsel  for  defendant  in  error  on  that 
ground.  Counsel  on  tbe  othor  side  contend 
that  tbe  statements  of  the  Injured  persoi. 
made  five  minutes  after  the  accident,  were 
but  tbe  narrative  of  a  past  transaction,  not 
accompanying  the  principal  fact,  and  hence 
not  receivable  In  evidence. 

There  is  much  conflict  In  the  antbwttles 
respecting  the  admissibility  of  such  dedara- 
tions,  but  we  are  not  called  on  by  the  tit- 
cumstances  of  this  case  to  decide  tbe  ques- 
tion on  tbe  objection  made  to  the  evidence 
by  the  railway  company,  as  altove  stated 
Here  the  account  given  by  the  deceased  re- 
specting the  manner  of  bis  injury  was  pre- 
ceded by  much  deliberation.  When  lying  on 
the  ground,  with  no  other  person  than  Mr. 
Cooper  present,  be  said  he  desired  to  make 
a  statement  He  requested  Coopor  to  call 
some  one,  and  delayed  making  any  connaml- 
catlon  until  Mr.  German,  the  engineer,  back- 
ed his  engine  down  over  a  switch,  and  thcu 
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came  forward  near  the  place  where  be  (Lo- 
gan) was  lying.  On  the  approach  of  the  en- 
gineer, the  latter  asked  blm  what  be  had  to 
say.  His  statement  was  then  made  In  re- 
sponse to  this  Inquiry.  The  element  of  spon- 
taneity la  the  controlling  feature  In  the  ad- 
judged cases,  holding  declarations  made  Im- 
mediately after  an  injury  of  this  Itlnd  to  be 
admissible.  Lapse  of  time  is  important  only 
as  affecting  the  spontaneity  of  the  words 
uttered.  An  ejaculation,  an  Intuitire  ex- 
planation of  a  hurt,  generated  by  feeUngs  of 
excitement,  are  properly  Included  witbin  the 
res  gestae;  but  a  statement  made  after  ap- 
parent deliberation,  indicative  of  ruminating 
delay  on  the  part  of  the  narrator  over  the 
matter  narrated,  removes  what  is  said  into 
tbe  category  of  self-serving  declarations, 
which  are  inadmissible.  In  Insurance  Co.  y. 
Sheppard,  85  Ga.  751,  T76,  12  8.  E.  18,  27,  it 
is  said:  'That  they  [tbe  words  spoken]  shall 
be  or  appear  to  be  spontaneous  is  indispensa- 
ble, and  it  Is  for  this  reason  alone  that  tbey 
are  required  to  be  speedy.  There  must  be 
no  fair  opportunity  for  the  will  of  the  speak- 
er to  mold  or  modify  them.  His  will  must 
have  become  and  remained  dormant,  so  far 
as  any  deliberation  In  conooctlng  matter  for 
speech  or  selecting  words  is  concerned.  *  *  * 
His  declarations  must  be  tbe  utterance  of 
bnman  nature,  of  the  genus  homo,  rather 
than  of  tbe  individual.  Only  an  oath  can 
guaranty  Individual  veracity.  •  •  •  True, 
the  verbal  deliverance  In  such  instance  is 
that  of  an  indivldnal  person.  But  If  the 
state  of  his  mind  be  such  that  bis  individual- 
ity is  for  the  time  being  suppressed  and  si- 
lenced, so  that  he  utters  tbe  voice  of  hu- 
manity rather  than  of  himself,  what  he  says 
is  regarded  in  law  as  in  some  degree  trust- 
worthy." Logan  said  nothing  about  the 
mannor  of  his  injury  to  Cooper  and  Dowben, 
who  pulled  blm  from  under  the  cars.  This 
may  be  explained,  however,  by  considering 
the  pain  he  was  sufCering  at  the  time.  Aft- 
erwards, when  Cooper  alone  was  present,  be 
requested  that  another  person  be  called  to 
hear  his  statement.  He  was  evidently  at 
that  time  as  physically  able  to  say  to  Cooper 
what  he  afterwards  said  to  Cooper  and  Ger- 
man. The  desire  that  more  than  one  person 
should  hear  his  explanation  of  the  cause  of 
bis  injury,  and  holding  it  back  until  two 
were  present,  showed  a  calculating  mind;  a 
preliminary  pondering  over  the  subject;  a 
reflective,  thoughtful  purpose  to  make  testi- 
mony favorable  to  himself,  postponed  with 
method  until  the  number  of  witnesses  de- 
sired could  attest  his  words.  There  was 
wholly  lacking  in  the  circumstances  of  the 
declaration  that  which  showed  an  "utterance 
of  human  nature  rather  than  tbe  individual." 
See  Railway.  Co.  v,  Robertson.  82  Tex.  C57,  17 
S.  W.  1041;  McGowen  v.  McGowen,  52  Tex. 
657;  Pilklngton  v.  Railway  Co.,  70  Tex.  226, 
7  S.  W.  805;  Kennedy  v.  Railroad  Co.,  130 
N.  T.  654,  29  N.  E.  141;  Underh.  Ev.  f  57. 
fTbe  rule  In  this  state  relative  to  declarations 


forming  part  of  the  res  gestae  to  found  In 
State  ▼.  Montgomery.  8  Kan.  351,  and  Ten- 
nis T.  Railway  Co.,  45  Kan.  606,  25  Fac.  878. 
The  fact  of  Logan's  death  shortly  after  the 
stitement  was  made  cannot  affect  the  com- 
petency of  the  testimony.  It  was  not  a  dy- 
ing declaration,  becanse  it  was  not  shown 
that  tbe  deceased  was  apprehensive  of  im- 
pending death.  Besides  this,  dying  declara- 
tions, except  as  they  are  so  declared  by  stat- 
ute, are  not  admissible  In  civil  actions.  2 
Tayl.  Ev.  (Chamberiayne's  Notes)  p.  470; 
State  V.  O'Shea,  60  Kan.  772-777,  57  Pac. 
870. 

The  judgment  of  the  conrt  below  will  be 
reversed,  and  a  new  trial  ordered.  AU  the 
justices  concurring. 


NORTHRUP  et  al.  ▼.  A.  Q.  WILLS  LUM- 
BER CO. 

(Supreme  Court  of  Kansas.     Dec  6,  1902.) 

ACTION    BT    CORPORATION— LEGAL    CAPACITT 

OP"  PLAINTIFF— LICE N SB— BDR- 

D£N  OF  PROOF. 

1.  Lack  of  legal  capacity  in  a  plsiutiff  to  sue 
must  affirmatively  appear  on  tbe  face  of  his 
petition  in  order  to  subject  it  to  demurrer  for 
that  reason.  Therefore  a  petition  by  a  corpo- 
ration, which  merely  fails  to  ailese  that  tbe 
corporation  tuts  compiled  wHh  the  requirements 
of  chapter  10  of  the  Laws  of  the  Sperial  Ses- 
sion of  1808,  entitling  it  to  sue,  but  which 
does  not  admit  expressly  or  ioferentiaily  that 
it  has  failed  to  make  such  compliance,  is  not 
demurrable  for  lack  of  legal  capacity  in  the 
plaintiff  to  bring  the  action. 

2.  When  the  issuance  of  a  license  to  transact 
business  Is  a  matter  of  record  in  a  known  pub- 
lic office,  the  burden  of  proving  its  nonissnauce 
is  upon  the  party  asserting  tbe  negative  fact. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Allen 
county;  L,  Stlllwell,  Judge. 

Action  by  the  A  G.  Wills  Lomber  Com- 
pany against  L.  L.  Northrup  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
errm-.    Affirmed. 

Oscar  Foust  &  Son  and  Baxter  D.  McClain, 
for  plaintiffs  In  error.  A  H.  Campbell,  for 
defendant  In  error. 

DOSTER,  O.  J.  This  was  an  action  In 
debt  to  recover  the  amount  of  a  lumber  bill. 
Tbe  plaintiff  alleged  hi  Its  petition  as  fol- 
lows: "That  It  Is,  and  was  at  all  tbe  times 
hereinafter  stated,  a  corporation  duly  char- 
tered, organized,  and  existing  under  and  by 
vb-tue  of  tbe  laws  of  tbe  state  of  Texas." 
Tbe  defendants  demurred  to  the  petition  for 
the  reason  that  It  showed  on  its  face  a  lack 
of  legal  capacity  to  sue.  The  demurrer  was 
overruled,  a  trial  bad,  and  judgment  render- 
ed for  plaintiff.  Proper  olijections  to  the  suffi- 
ciency of  plaintiff's  evidence  were  made  and 
overruled.  The  defendants  have  prosecut- 
ed error  to  this  court. 

The  ground  of  the  demurrer  to  the  petition 

S  L  8««  Corporations,  vol.  U,  Cent.  Dig.  |  2647.. 

Digitized  by  VjOOQ  IC 


880 


70  PAOIFIO  REFORXBB. 


(Kan. 


was  that  the  pleading  showed  the  plaintiff  to 
be  a  foreign  corporation,  but  failed  to  show 
that  It  had  compiled  with  the  requirements  of 
chapter  10  of  the  Laws  of  the  Special  Session 
of  1898,  the  last  provision  of  section  12  of 
which  act  reads  as  follows:  "No  action  sliall 
be  maintained  or  recovery  had  in  any  of  tlie 
courts  of  this  state  by  any  cori>oratlon  doing 
business  in  tills  state  without  first  obtaining 
the  certificate  of  the  secretary  of  state  that 
the  statements  provided  for  in  this  section 
have  been  properly  made."  The  al)ove-men- 
tloned  act  of  the  special  session  of  1898  has 
been  held  to  apply  to  foreign  as  well  as  do- 
mestic corporations.  State  v.  American  Book 
Co.  (Kan.)  69  Pac.  603.  The  demurrer  was 
not  wdl  taken.  The  petition  did  not  show  on 
Its  face  that  the  plaintiff  lacked  legal  capacity 
to  sue.  It  did  not  show  anything  on  the  sub- 
ject; and,  as  against  a  demurrer,  it  did  not 
need  to  make  such  showing,  because  demur- 
rers to  petitions  will  only  He  when  the  defect 
afilrmatively  appears  on  the  face  of  such 
pleadings.  "But  tliis  point  cannot  I>e  raised 
by  a  demurrer  upon  the  ground  tliat  the  com- 
plaint shows  on  its  face  tliat  the  plaintiff  lias 
no  capacity  to  sue,  for  the  complaint  does  not 
show  anything  of  the  kind.  The  most  that 
can  be  said  is  tliat  the  complaint  falls  to  show 
that  the  plaintiff  lias  l>een  invested  with  pow- 
er to  sue,  but  such  omission  affords  no  ground 
for  demurrer,  as  It  is  based  upon  a  defect 
(if  defect  it  tte)  in  the  complaint,  and  not 
upon  what  it  shows  on  its  face.  The  C!ode, 
In  section  166,  allows  a  demurrer  only  when  It 
appears  upon  the  face  of  the  complaint  that 
the  plaintiff  has  not  legal  capacity  to  sue; 
and,  as  that  does  not  appear  upon  the  face 
of  the  complaint  in  this  case.  It  Is  clear  that 
the  demurrer  cannot  be  sustained  on  the  first 
ground,  as  the  C!ode  does  not  provide  for  a 
demurrer  on  the  ground  of  any  omission  In 
the  complaint,  except  an  omission  to  state 
facts  suflSclent  to  constitute  a  cause  of  ac- 
tion." Commission  Co.  v.  Poole,  41  S.  O.  70, 
19  8.  B.  203,  24  L.  R.  A.  289.  The  answer 
In  the  case  alleged  that  the  plaintiff  had  not 
complied  with  the  statute  before  quoted  by 
obtaining  the  certificate  therein  mentioned. 
There  was  no  evidence  as  to  whether  it  had 
or  had  not  made  such  compliance.  If  the  bur- 
den rested  on  plaintiff  to  make  such  show- 
ing, and  it  failing,  as  It  did,  to  make  it.  Judg- 
ment should  not  have  been  rendered  in  its 
favor,  and  the  defendants'  motion  for  new 
trial  should  have  been  sustained.  However, 
such  burden  did  not  rest  upon  plaintiff.  It  is 
true  tliat  the  filing  of  the  statements  and  the 
performance  of  the  other  acts  required  by  the 
statute  before  mentioned,  including  the  pro- 
curement of  the  certificate,  are  conditions  pre- 
requisite to  the  doing  of  business.  They  con- 
stitute a  license  to  do  business,  but.  Inasmuch 
as  the  statements  filed  and  acts  performed  are 
made  and  kept  of  record  in  a  public  office, 
and  but  one  public  office,— that  of  the  secre- 
tary of  state,— they  are  as  accessible  to  one 
person  as  another,  and  therefore  whoever  as- 


serts they  have  not  been  ffled  or  performed 
takes  on  hhuself  the  burden  of  proving  such 
negative  fact  Tlie  case  is  fully  wltliin  the 
exception  to  the  rule  laid  down  In  State  v. 
Wilson,  62  Kan.  621,  64  Pac.  23,  52  U  R.  A. 
679,  In  stating  which  exception,  as  applied  to 
the  character  of  case  then  under  considera- 
tion. It  was  said:  "In  other  words,  where  evi- 
dence to  prove  the  negative  averment  is  not 
peculiarly  within  the  knowledge  of  the  de- 
fendant, but  is  also  within  the  knowledge  and 
control  of,  or  upon  reasonable  effort  and  by 
the  exercise  of  proper  diligence  may  be  se- 
cured by,  the  state,  then  the  prosecution  Is 
bound  to  produce  such  evidence,  and,  failing 
to  do  so,  the  defendant  ought  to  be  acquitted." 
The  above  considerations  obviate  the  necessity 
of  determining  what  is  a  doing  of  business  in 
this  state  by  a  corporation  of  anotha  state 
engaged  In  Interstate  trade. 

The  Judgment  of  the  court  l>elow  la  affirm- 
ed.   All  the  Justices  concurring. 


KLKOPPBR  T.  FIRST  NAT.  BANK   OP 
HERINGTON. 

(Supreme  Court  of  Kansas.    Dec.  6,  1908.) 

BANK— REFUSAL  TO  PAT  CHECK— DAXAOBS. 
1.  A  bank  is  liable  in  damages  resaitiuK  from 
a  nonfulfillment  of  Its  contract  to  pay  the  mone.v 
of  its  depositor  on  demand,  to  the  same  extent 
and  for  the  same  reason  that  other  persons  are 
liable  for  the  nonfulfillment  of  contracts.  The 
measnre  of  its  liability  depends  upon  the-  cir- 
cnmstauces  of  each  individuai  case.  A  petition, 
therefore,  which  states  that  a  bank  in  wluch 
the  plaintiff  had  money  on  deposit  neglected  or 
refused  to  honor  his  check  or  pay  it  on  demand, 
states  a  cause  of  action. 
(Syllabus  by  the  Court) 

In  banc.  Error  from  district  coort,  Dick- 
inson county;  O.  !>.  Moore,  Judge. 

Action  by  Henry  Kleopfer  against  tbe 
First  National  Bank  of  Herlngton.  Judg- 
ment for  defendant  Plaintiff  brings  cnxv. 
Reversed. 

C.  S.  Crawford,  for  plaintiff  In  cent. 
Hurd  &  Hurd.  for  defendant  in  error. 

GREENE,  J.  The  plaintiff  in  error  sued 
the  defendant  to  error  In  the  court  below. 
In  the  petition  he  alleged  that  It  was  a  bank- 
ing Corporation  engaged  to  loaning  money 
and  receiving  deposits;  that  on  September 
2.5,  1900,  he  secured  from  It  a  loan  of  9S9::. 
and  executed  bis  promissory  note  and  etat- 
tel  mortgage  securing  its  payment;  there- 
upon the  bank  delivered  to  him  a  deposit 
slip  showing  that  he  had  deposited  wltb  said 
bank  ?892.  The  petition  also  alleged  that 
the  plaintiff  had  purchased  certain  cattle  at 
an  agreed  price  of  $900,  and  had  informed 
the  bank  that  the  money  which  he  had  caus- 
ed to  be  placed  to  his  credit  was  to  be  used 
iu  payment  therefor,  and  the  bank  agreed  to 
remit  said  sum  of  $892  to  the  bank  at  AK- 
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lene,  to  be  deposited  to  the  credit  of  George 
Kleopfer  In  payment  of  said  cattle;  that 
thereafter  the  bank  refused  to  make  such 
remittance,  and  refused,  upon  demand  of 
plaintiff,  to  pay  to  blm  the  amount  of  money 
so  deposited;  that  by  reason  of  such  neglect 
he  was  unable  to  retain  the  possession  of  the 
cattle  so  purchased,  and  was  compelled  to  re- 
deliver them  to  said  George  Kleopfer,  and 
was  thereby  damaged  in  the  difference  be- 
tween the  agreed  purchase  price  and  the  ac- 
tual value  of  the  cattle.  To  this  petition  the 
defendant  below  demurred,  which  demurrer 
was  sustained.  From  this  ruling  the  plain- 
tiff prosecutes  error. 

It  Is  argued  that  the  demurrer  was  proper- 
ly sustained,  because  the  money  so  deposited 
was  for  the  benefit  of  George  Kleopfer,  and 
the   refusal  of  the   defendant  to  remit  to 
George  Kleopfer,  or  to  pay  the  money  to 
Ilcnry  Kleopfer,  did  not  result  in  any  dam- 
age to  Henry  IQeopfer     The  second  reason 
assigned  for  sustaining  the  demurrer  Is  that 
there  are  no  allegations  in  the  petition  show- 
ing that  plaintiff  sustained  any  damage  for 
which  he  could  recover.    The  petition  fah:ly 
shows  that  Henry  Kleopfer  bad  on  deposit 
in  the  bank  $892,  subject  to  check  or  order. 
It  was  the  duty  of  the  bank  to  pay  It  out 
upon  the  check  or  order  of  the  depositor. 
This  It  refused  to  do.     It  violated  Its  con- 
tract, and  is  liable  at  least  for  nominal  dam- 
ages.   The  law  Implies  nominal  damages  for 
every  tort  and  the  breach  of  every  contract. 
A   third   reason   assigned   is   that  if  the 
plaintiff  gave  his  note  and  mortgage  to  the 
defendant,  and  the  defendant  expressly  or 
Impliedly    agreed   to   pay  the   plaintiff   the 
amount  of  money  evidenced  by  the  note  and 
mortgage,  but  refused  to  do  so  upon  demand, 
a   cause  of  action  would  have  at  once  ac- 
crued for  the  breach,  and  the  plaintiff  could 
bave  maintained  an  action  for  bis  damages, 
Tvbicb  would  be  the  amount  due,  with  inter- 
est.   To  avoid  this  adtnltted  liability,  bow- 
ever,  it  Is  contended  that  the  petition  shows 
a.    settlement  between  the  plaintiff  and  the 
bank,  and  that  the  promissory  note  and  chat- 
tel mortgage  were  by  the  bank  released,  can- 
celed, and  surrendered;  therefore  there  was 
nothing   upon   which   plaintiff  could  rcover. 
Tills  is  not  a  fair  Interpretation  of  the  peti- 
tion.   The  allegation  is  "that  the  promissory 
note   and   chattel   mortgage  referred  to   in 
paragraph  4  of  this  amended  petition  were 
t>y   the  defendant  surrendered,  released,  and 
canceled  on  this  the  17th  day  of  October,  A. 
r>.    1000."    There  Is  no  allegation  that  this 
-vvfts  accepted  as  a  settlement  of  plaintiff's 
dauaage.     Whether  the  payment  of  interest 
fs    the  measure  of  the  liability  of  a  bank  for 
-ttie    nonpayment  of  money  to  its  depositor 
f}ep«nd8  entirely  upon  the  circumstances  of 
eacb  particular  case.     In  Johnson  v.  Math- 
e-tv-s,  5  Kan.  118,  122.  the  court  said:    "A  par- 
1^    tB  always  entitled  to  recover,  on  a  breach 
ot  contract,  such  damages  as  are  the  natural, 
Alfred,  and  proximate  result  of  such  breach; 
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and  he  Is  also  entitled  to  recover  such  other 
damages  as  may  reasonably  be  supposed  to 
bare  been  tn  the  contemplation  of  both  par- 
ties, at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  It"  It 
is  said  in  Sutherland  on  Damages  (section  77) 
tlmt:  "Where  the  obligation  to  pay  money 
is  special,  and  has  reference  to  other  objofts 
than  the  mere  discharge  of  a  debt,  as  where 
It  is  agreed  to  be  done  to  facilitate  trade  and 
to  maintain  the  credit  of  the  promisee  In,  a 
foreign  country';  to  take  up  commercial  pa- 
per, pay  taxes,  discbarge  liens,  relieve  sure- 
ties, or  for  any  other  possible  ulterior  object, 
—damages  beyond  interest  for  delay  of  pay- 
ment, according  to  the  actual  injury,  may  be 
recovered.  A  banker  may  be  liable  for  dam- 
ages not  measured  by  interest  for  refusing  to 
pay  the  check  of  his  customer,  who  has  pro- 
vided funds  subject  thereto."  Bank  v.  Mo- 
rey  (Ky.)  69  S.  W.  759. 

Since  the  petition  does  not  state  facts 
from  which  it  can  be  determined  that  the 
defendant  knew  that.  If  it  failed  to  keep  Its 
contract,  plaintiff  would  be  unable  to  retain 
the  possession  of  the  cattle  so  purchased, 
and  thereby  deprived  of  the  profits  of  his 
purchase,  the  loss  of  profits  cannot  be  an 
item  of  damage,  not  having  been  in  the  con- 
templation of  both  parties  at  the  time  they 
made  the  contract  as  the  probable  result  of 
a  breach  of  it. 

The  judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded,  with 
Instructions  to  overrule  the  demurrer  to  the 
petition.    All  the  Justices  concurring. 


THOLL  et  al.  v.  KOLBS.'  . 

(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

HIQHWATS-BSTABUSHMENT-ACT  OP  CON- 
aRBSS— SBCTION    LINES. 

1.  The  act  of  congress  of  1866,  giving  the  right 
of  way  for  the  constructiou  of  highways  over 
public  lands  not  reserved  for  public  use  (Rev. 
St.  U.  S.  S  2477  [U.  S.  Comp.  St.  1901,  p. 
1567] ),  is  a  present  grant,  and.  If  accepted  by 
the  legislature  or  the  public  in  an  effectual  man- 
ner while  the  land  is  a  part  of  the  public  do- 
main, a  highway  is  established. 

2.  The  act  of  congress  operating  with  a  stat- 
ute of  the  state  declaring  section  lines  in  a 
county  containing  public  lands  to  be  highways 
constitutes  a  dedication  and  acceptance  of  pub- 
lic land  for  a  highway,  so  that  when  it  passed 
into  private  ownership  it  was  taken  subject  to 
the  easement. 

(Syllabus  by  the  CSoort.) 

In  banc.  Error  from  district  court,  Wash- 
ing;ton  county;   Hugh  Alexander,  Judge. 

Action  by  Anna  Koles  against  Peter  Tholl 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

Nell  F.  Graham  and  H.  R.  Fulton,  for  plain- 
tiffs in  error.  J.  R.  S.  Bh-ch  and  J.  W.  Rec- 
tor, for  defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  by 
Anna  Koles  to  recover  damages  to  her  land, 
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resulting  from  alleged  trespam  and  an  at- 
tempt by  Peter  Tholl,  the  road  overseer,  and 
others,  to  open  a  highway  claimed  to  have 
been  previously  established.  The  land  In  con- 
troversy was  Inherited  by  Anna  Koles  from 
her  father,  Joseph  Koles,  who  entered  It  un- 
der the  homestead  law  In  1874,  and  acquired 
a  patent  therefor  In  1882.  Shortly  after  set- 
tling upon  the  land,  he  planted  a  row  of  trees 
.on  the  east  line  of  the  tract,  which  was  a 
section  line;  and  when  the  trees  grew  to  sufB- 
clcnt  size  he  used  them  as  ^osta  upon  which 
wires  were  stretched,  and  this  constituted  a 
fence  on  that  side  of  the  land.  In  1880,  a  pe- 
tition for  the  opening  of  a  section  line  road 
on  the  east  line  of  his  land  was  presented  to 
the  board  of  county  commissioners,  and 
Koles,  who  then  owned  the  land,  was  one  of 
the  petitioners.  Upon  this  petition  an  order 
appears  to  have  been  made  by  the  county 
board  for  the  opening  of  the  road,  but  It  does 
not  appear  that  notice  of  the  petition  for  the 
highway  was  duly  given,  nor  that  viewers 
were  ever  appointed,  or  notice  given  of  the 
time  and  place  when  and  where  the  viewers 
would  meet  to  determine  the  damages  and  ben- 
efits suEitnined.  About  20  years  afterwards, 
Peter  Tholl,  the  road  overseer,  acting  upon 
an  order  made  by  the  township  ofBcers,  pro- 
ceeded In  good  faith  to  open  the  road,  and  did 
cut  down  the  trees,  grade  and  make  a  road 
40  feet  wide  for  a  distance  of  one-half  mile 
along  the  east  side  of  the  Koles  land,  one- 
half  of  which  was  taken  from  said  land.  If 
no  highway  existed  on  the  line  in  1880,  when 
the  preliminary  steps  were  taken,  It  would 
appear  that  the  action  then  tiiken  by  the 
board  of  county  commissioners  did  not  effect 
the  establishment  and  opening  of  a  highway. 
The  steps  taken  did  not  measure  up  with  the 
requirements  of  the  statute,  and  were  so  de- 
fective and  insufficient  as  to  be  Ineffectual. 
It  is  claimed,  however,  that  prior  to  that  time 
a  highway  had  been  established  by  dedication 
and  acceptance,  and.  that  being  true,  the  over- 
seer and  those  working  with  him  had  a  right 
to  open  and  Improve  the  highway,  and  were 
not  liable  in  damages  to  the  owner  of  the 
land  by  reason  of  their  action.  In  ISGG,  while 
It  was  government  land,  and  before  the  rights 
of  Koles,  or  any  other  settler,  bad  attached, 
congress  enacted  a  provision  that  "the  right 
of  way  for  the  construction  of  highways  over 
the  public  lauds  not  reserved  for  public  use 
Is  hereby  gianted."  Rev.  St  U.  S.  S  2477 
[U.  S.  Conip.  St.  HK)1,  p.  l.")67].  In  1867  the 
legislature  of  Kansas  declared  all  section  lines 
in  Washington  county  to  be  highways.  Laws 
1807,  c.  07.  This  act  was  subsequently 
amended  so  as  to  Include  other  counties,  but 
in  each  of  them  Washington  county  was  spe- 
cifically named.  Gen.  St.  18C8,  c.  89;  Laws 
1809,  c.  57;  Laws  1871,  c.  1.15;  Laws  1872,  c. 
177.  Did  the  act  of  congress  and  the  enact- 
ment of  the  Kansas  legislature  constitute  a 
dedication  and  acceptance  of  highways  over 
the  public  lands  in  Washington  county?  It  Is 
conceded  that  at  the  times  mentioned  the  land 


In  question  was  public  land,  and  open  to  settle- 
ment No  vested  Interest  bad  been  acquired  tiy 
any  one,  and  it  remained  subject  to  the  abs..- 
lute  disposing  power  of  congress.  The  congres- 
sional act  of  1866,  as  will  be  observed.  Is,  in 
language,  a  present  and  absolute  grant  and 
the  Kansas  enactment  of  1867  Is  a  positive  and 
unqualified  declaration  establishing  highways 
on  all  section  lines  in  Washington  county.  Tie 
general  government  in  effect,  made  a  stai;l- 
Ing  propcsal,  a  present  grant,  of  any  jwrt:  :i 
of  Its  public  laud  not  reserved  for  pu!>I:e 
purposes  for  highways,  and  the  state  accepteJ 
the  propiisai  and  grant  by  establishing  higli- 
ways  and  fixing  theh*  location  over  pubiie 
lands  In  Washington  county.  The  act  of  the 
legislature  did  not  specifically  refer  to  the 
congressional  grants,  nor  declare  In  terms 
that  It  constituted  an  acceptance,  but  we  can- 
not assume  that  the  legislature  was  ignorant 
of  the  grant,  or  unwilling  to  accept  it  In  be- 
half of  the  state  for  highways.  The  law  of 
congi-ess  giving  a  right  of  way  for  highway 
purposes  over  the  public  lands  In  Washing- 
ton county  was  In  force  when  the  legis- 
lature acted,  and  It  was  competent  for  It  to 
take  advantage  of  that  law,  and  the  genera! 
terms  employed  by  It  are  sufficiently  broad 
and  Inclusive  to  constitute  an  acceptance.  A 
similar  act  making  section  lines  public  high- 
ways was  held  to  be  an  acceptance  of  the  con- 
gressional grant,  which  became  operative  at 
the  date  of  Its  enactment  It  was  further 
held  that  the  act  of  congress  and  the  local 
law  together  constituted  a  dedication  and  ac- 
ceptance, and  that  persons  who  thereafter  ac- 
quired any  rights  In  public  lands  took  them 
subject  to  the  right  of  way  for  highway  pur- 
poses. Weils  V.  Pennington  Co.  (S.  D.)  4S 
N.  W.  305,  39  Am.  St  Rep.  758.  The  same 
question  was  before  the  supreme  court  of 
Nebraska  In  1901,  and  It  was  held  that  the 
congressional  act  was  a  present  grant,  and 
that,  as  soon  as  It  was  accepted  In  an  appro- 
priate manner  by  the  agents  of  the  public 
or  the  public  itself,  the  highway  was  estab- 
lished. Strecter  v.  Stalnaker,  61  Neb.  205. 
8.5  N.  W.  47.  In  the  case  last  cited  th^e 
was  no  legislative  acceptance  of  the  dedica- 
tion, but  only  a  general  user  and  recognidon 
by  the  local  authorities;  and  the  supreme 
court  of  California  also  holds  the  view  that 
long' continued  user  by  the  public  is  a  suffi- 
cient acceptance  of  the  grant.  It  was  said 
that:  "The  act  of  congress  of  1806  (Rev.  St 
U.  S.  S  2477  [O.  S.  Comp.  St  1901,  p.  loiJT] ) 
granted  the  right  of  way  for  the  construction 
of  highways  over  public  land  not  reserved  for 
public  uses.  By  the  acceptance  of  the  dedica- 
tion thus  made,  the  public  acquired  an  ease- 
ment subject  to  the  laws  of  this  state,  and. 
the  casement  not  having  been  extingalshed  by 
the  operation  of  such  laws  when  the  defend- 
ant acquired  the  title  to  the  land,  she  took  It 
subject  to  the  easement"  McRose  v.  Bott 
yer,  81  Cal.  122,  22  Pac.  393.  In  a  later  case, 
where  there  was  legislative  acceptance  of  the 
congressional   grant,   the   snDr^ne.  «>iirt  of 
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California  affirmed  the  soundness  of  the  rule 
of  McRose  v.  Bottyer,  supra,  holding  that  the 
act  of  congress,  operating  with  the  statute  of 
the  state,  constituted  a  dedication  and  ac- 
ceptance of  public  land  for  a  highway,  so 
that  when  It  passed  Into  private  ownership  It 
would  be  taken  subject  to  the  easQment 
Schwerdtle  t.  Placer  Co.,  108  Cal.  689,  41 
Pac.  448.  Our  attention  has  been  called  to 
Mining  Co.  v.  Drake,  20  Kan.  345,  Hughes 
V.  Milllgan,  42  Kan.  396,  22  Pac.  313,  and 
State  T.  Spencer,  53  Kan.  655,  37  Pac.  174, 
as  authorities  against  the  contention  of  the 
plalntill  in  error.  In  these  cases  It  was  held 
thnt  the  logislatlTe  acts  declaring  section  lines 
to  be  highways  without  making  provision  for 
compensation  or  damages  were  inralid,  but  In 
none  of  them  was  the  act  of  congress,  nor  the 
effect  of  a  congressional  grant,  considered  by 
the  court.  Neither  does  It  appear  that  the  act 
of  congi-ess  would  have  had  application  In 
those  particular  cases.  It  could  have  no  ef- 
fect where  the  lands  had  ceased  to  l)e  a 
part  of  the  public  domain  before  the  accept- 
ance by  the  legislature  or  the  public,  nor 
where  private  rights  and  Interests  had  attach- 
ed to  public  lands  iiefore  the  enactment 
However,  as  to  lands  which  were  public,  and 
which  had  not  been  reserved  for  public  use, 
and  where  no  private  rights  had  intervened 
before  the  passage  of  the  law  of  acceptance, 
the  dedication  became  complete.  In  such 
cases  all  who  acquired  title  to  the  land  there- 
after took  It  subject  to  the  easement  and 
therefore  neither  compensation  nor  viewers 
to  ascertain  the  same  were  necessary.  The 
case  was  tried  upon  another  theory,  and  the 
rulings  of  the  court  on  the  testimony  In  char- 
ging the  Jury  were  erroneous,  and  for  that 
reason  the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  Justices  concurring. 
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<Suprenie  Court  of  Kansas.     Dec.  6,  1902.) 

RAILROADS-INJURT  TO  LICBNSEBl-tlNPBO- 
TKCTBD  PLATFORM. 

1.  One  knowing  all  the  danger  and  peril  of 
pursuing  a  given  course,  and  being  uuder  no 
compnlsion  to  encounter  the  same,  but  freely 
and  Tolnntarily  continues  therein,  cannot  re- 
cover damages  for  injuries  he  may  suffer. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Gra- 
ham county;   Chas.  W.  Smith,  Judge. 

Action  by  William  Sweet  against  the  Union 
Pacific  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

H.  J.  Harwi,  and  W.  M.  Roberts,  for  plahi- 
titr  in  error.  N.  H.  Loomis,  R.  W.  Blair, 
and  H.  A  Scandrett  for  defendant  In  error. 

CUNNINGHAM,  J.  This  was  an  action 
tor  personal  Injuries  suffered  by  plaintiff  in 
error,  occasioned  by  his  falling  from  the  plat- 
form  of   the  railroad   company's  deptit   at 


Bogue,  Kan.  Plaintiff  was  at  the  time,  and 
had  been  for  more  than  three  months,  en- 
gaged In  delivering  the  United  States  mall 
to  the  mall  clerk  on  the  trains  of  the  com- 
pany. An  east-bound  mixed  train,  carrying 
a  mall  car,  passed  through  Bogue  shortly 
after  6  o'clock  a.  m.  It  was  plaintiff's  cus- 
tom to  sleep  In  the  depot  and  get  up  In  time 
to  attend  to  the  mail  delivery.  He  did  this 
on  the  morning  of  October  24,  1899,  and, 
lighting  Ills  lantern,  passed  out  on  the  plat- 
form. Occasionally  the  train.  Instead  of  stop- 
ping so  that  the  mail  car  would  be  In  front 
of  the  platform,  would  pass  beyond  the  east 
end  of  it  When  this  was  the  case,  plaintiff 
would  wait  until  the  engineer  had  backed 
the  train,  so  that  be  could  put  the  mall  sack 
aboard  without  getting  off  the  platform.  The 
morning  in  question  was  very  dark  and 
cloudy.  The  mail  car  passed  beyond  the 
east  end  of  the  platform.  In  response  to 
the  shout  of  the  conductor  to  hurry  and  get 
the  mall  on,  plaintiff  set  his  lantern  (lown 
about  the  middle  of  the  platform,  and  walked 
briskly  to  the  east  end.  As  he  approached 
where  he  supposed  the  end  to  be,  he  slacken- 
ed his  pace,  but,  being  mistaken  as  to  where 
the  end  of  the  platform  was,  he  stepped  off 
the  same,  fell  to  the  ground,  a  distance  of 
about  18  inches,  and  was  Injured.  The,  plain- 
tiff was  74  years  old,  and  his  eyesight  was 
very  poor.  The  claimed  negligence  on  the 
part  of  the  company  was  that  no  light  was 
furnished  upon  the  platform,  and  no  steps  or 
guard  rail  maintained  at  the  place  where 
plaintiff  fell  off. 

It  appears  clearly  that  plaintiff  was  fully 
advised  as  to  the  character  and  surroundings 
of  the  depot  platform  and  the  place  where 
he  fell  off;  that  he  had  occasionally,  in  pass- 
ing to  and  from  the  platform,  got  up  and 
down  at  this  place;  tliat  he  knew  no  railing 
or  steps  were  there;  and  no  claim  is  made 
that  the  company  had  at  any  time  maintain- 
ed a  light  upon  the  platform.  Plaintiff  tes- 
tified that  as  he  approached  where  he  sup- 
posed the  end  of  the  platform  to  be  he  slow- 
ed his  pace  somewhat  to  look  for  it,  and,  be- 
ing asked  why  he  slowed  his  pace,  replied: 
"Knowing  that  the  end  of  the  platform  was 
there  some  place,  and  that  it  was  a  pretty 
big  step  down,  and  dangerous  to  stop  down 
without  knowing  where  it  was,  I  didn't  in- 
tend to  go  any  further  than  to  the  end.  That 
was  why  I  slowed  up.  I  got  to  the  end 
without  seeing  it,  and  fell  .off."  A  demurrer 
to  plaintiff's  evidence  was  sustained  by  the 
court  below.  We  think  the  court  was  correct 
In  doing  so,  and  this  for  two  reasons:  no 
negligence  is  shown  on  the  part  of  the  com- 
pany, and  plaintiff's  own  evidence  shows  af- 
firmatively that  his  Injury  came  to  him  be- 
cause of  his  own  careless  and  negligent  acts. 
It  Is  true,  a  railroad  company  owes  a  duty 
to  its  passengers,  and  perhaps  to  all  others 
who  are  there  upon  proper  business,  to  use 
ordinary  care  in  constructing  and  maintain- 
ing platforms   about  its  depots-, ^^JaVp^t 
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required  to  make  It  Impossible  for  one  to  In- 
jure himself.  Such  ordinary  precaatlons 
must  be  used  to  in*event  injury  as  suggest 
themselves  to  a  reasonably  prudent  person. 
It  Is  within  the  common  knowledge  of  every 
one  at  all  familiar  with  such  matters  tliat 
neither  steps  nor  guard  rails  are  provided 
at  all  points  around  depot  platforms.  In  the 
nature  of  things,  they  could  not  be,  and  the 
road  be  able  to  respond  to  the  demands  of  the 
public  upon  it  No  showing  was  made,  or  at- 
tempted that  a  railing  could  have  been  pro- 
vided at  the  point  where  plaintiff  fell,  con- 
sistent with  the  duty  which  the  company 
owed  to  the  public,  or  that,  had  steps  been 
there,  the  accident  would  not  have  occurred. 
Indeed,  as  to  this  last.  It  is  obvious  that 
steps  would  in  no  way  have  served  to  pre- 
vent the  accident  Further,  it  is  beyond  ques- 
tion that  the  plaintiff's  own  carelessness  and 
negligence  caused  the  injury.  He  well  knew 
where  the  platform  ended;  the  distance  it 
was  raised  from  the  ground;  that  if  be 
passed  a  certain  distance  to  the  east,  he 
would  fall  from  the  platform;  that  no  light 
was  erected ;  that  no  guard  rail  or  steps  were 
there;  that  his  eyesight  was  poor;  and  that 
he  was  closely  approaching  the  place  of  dan- 
ger. It  was  his  duty,  tmder  all  these  cir- 
cumstances, to  approach  the  end  of  the  plat- 
form with  such  caution  as  would  insure  his 
safety.  There  is  no  claim  that  he  was  un- 
der the  orders  of  the  conductor,  nor  that  he 
was  in  any  manner  bound  to  respond  to  the 
lurgcnt  requests  of  the  conductor  to  hurry 
up.  Indeed,  he  testified  that  on  occasions 
theretofore,  when  the  mail  car  had  been  car- 
ried beyond  the  platform,  if  he  waited,  the 
engineer  would  back  up.  Again,  he  chose, 
knowing  all  the  dangers  of  advancing,  to 
set  his  lantern  down,  and  go  forward  in  the 
dark.  Surely,  one  so  reckless  cannot  recover 
compensation  for  calamities  which  he  has 
pulled  down  upon  himself.  "Where  there  is 
danger,  and  the  peril  Is  known,  whoever  en- 
counters It  voluntarily  and  unnecessarily  can- 
not be  regarded  as  exercising  ordinary  pru- 
dence, and  therefore  does  so  at  his  own  risk." 
Corlett  V.  City  of  Leavenworth,  27  Kan.  673. 
"Where  •  •  •  the  plaintiff's  testimony 
shows  that  his  own  negligence  contributed  di- 
rectly to  the  injury,  be  has  failed  to  make  out 
a  prima  fade  right  of  recovery,  and  a  de- 
murrer interposed  to  this  evidence  should  be 
sustained."  Dewald  v.  Railroad  Co.,  44 
Kan.  580,  24  Pac.  1101,  on  page  591,  44  Kan., 
and  page  1103,  24  Pac. 

The  judgment  of  the  trial  court  will  be  af- 
firmed.   All  the  justices  concurring. 


CONSOLIDATED   ELECTRIC   LIGHT  ft 
POWER  CO.  T.  HEALY  et  ux.» 

(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

NBOUGEKCB— ATTRACTIVB  NtJISANCB— ELEC- 
TRIC WIRES. 
1.  It  Is  the  law  of  this  state  that  one  who 
"maintains  on  his  premises  what  is  called  an 


'bearing  denied. 


"attractive  nuisance"  fthat  is,  a  place  whidi. 
though  patently  dangerous  to  those  of  ordinary 
knowledge  and  prudence,  is  so  euticing  to  oth- 
era  excusably  lacking  in  intelligence  and  can- 
tion  as  to  induce  them  to  venture  to  it)  is  lia- 
ble for  resulting  injuries  to  the  latter;  and  the 
same  rale  applies  to  one  who  maintains  on 
his  own  premises  a  dangerous  instmmentality, 
not  in  itself  attractive,  bat  placed  in  such  im- 
mediate proximity  to  an  attractive  situation  on 
the  premises  of  another  as  to  form  with  it  a 
dangerous  whole,  notwithstanding  the  attrac- 
tive situation  on  tlie  other  premises  may  not  Im 
of  itself  dangerous. 

2.  An  electric  company  laid  its  wires  on  the 
viaduct  of  a  city  street  outside  but  close  to  the 
traveled  way,  between  which  wires  and  way 
was  a  railing  or  balustrade,  over  which  small 
boys  were  in  the  habit  of  climbing  and  getting 
close  to  the  wires.  The  wires  were  defectively 
insulated,  of  which  fact  and  of  the  habit  of 
the  boys  the  company  had  knowledge.  One  of 
the  boys,  when  in  the  act  of  climbing,  was 
killed  by  coming  in  contact  with  the  uninsulat- 
ed wires.    Held,  the  company  is  liable. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Wyan- 
dotte county;   E.  L.  Fischer,  Judge. 

Action  by  Daniel  Healy  and  wife  against 
the  Consolidated  Electric  Light  ft  Powo' 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.    Affirmed. 

Kagy  &  Horn  and  Hutchings  &  Kepllnger, 
for  plaintiff  in  error.  Getty,  Hutchings  ft 
Dean,  for  defendants  in  error. 


DOSTER  C.  J.  The  Consolidated  Electric 
Light  &  Power  Company  was  given  permis- 
sion by  the  city  of  Kansas  City  to  carry  its 
electric  wires  on  a  viaduct  constituting  a 
part  ot  one  of  the  streets.  This  the  company 
did  by  stringing  them  on  timbers  projecting 
out  from  the  side  of  the  viaduct  or  Inidge. 
There  were  a  number  of  wires  placed  at  dis- 
tances of  about  a  foot  to  several  feet  from  the 
ends  of  the  boards  constituting  the  floor  of 
the  bridge.  The  sides  of  the  bridge  -were 
guarded  by  an  iron  railing  or  balnstrade.  sev- 
eral feet  high,  running,  substantially  8i>eak- 
ing,  over  the  ends  of  the  boards  constituting 
the  bridge  floor.  However,  many  of  the 
boards  projected  beyond  (that  is,  outside)  tl>e 
bridge  railing.  The  electric  wires  alongside 
the  viaduct  were  very  defectively  insulated. 
Their  insulating  cqvers  had  rotted  away  In 
many  places.  This  fact  the  company  knew. 
Small  boys  were  In  the'  habit  of  cUmbing 
over  the  viaduct  railing  immediately  by  tbe 
electric  wires.  Ttiia  fact  tbe  company  also 
knew.  Holly  Healy,  a  boy  about  10  years  old. 
and  of  the  average  intelligence  and  cbarae- 
teristlcs  of  boys  of  that  age,  climbed  over 
the  railing,  and  came  in  contact  with  one  of 
the  electrically  charged  wires,  and  was  killed. 
It  is  probable  that  the  moment  before  he  had 
been  standing,  or,  rather,  moving  aboat,  on 
the  projecting  ends  of  the  bridge  boards  or 
the  projecting  wire  8upp<Ht8.  Suit  was 
brought  by  his  parents  to  recover  damages 
for  his  death.  Judgment  went  in  their  fa- 
vor in  the  court  l>eIow,  to  reverse  which 
has  been  prosecuted  to 
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Tbe  matter  principally  discussed  is  the 
question  of  the  company's  liability  under  the 
circnmstances  stated.  As  to  the  boy,  who 
was  not  at  the  time  on  the  highway  proper, 
but  who  was  engaged  in  a  dangerous  sport 
Immediately  outside  of  it,  was  the  company 
negligent  in  maintaining  its  wires  in  an  un* 
insulated  condition,  where  be  was  liable  to 
<-ome  in  contact  with  them?  To  our  minds, 
there  can  be  no  doubt  as  to  the  answer.  It 
was  liable.  To  an  adult  it  might  not  have 
been.  To  a  small  boy,  in  the  buoyancy  of 
sport,  and  lacking  the  Intelligence  and  discre- 
tion of  older  years,  It  was  liable,  in  view  of 
the  fact  that  it  knew  that  children  of  his  class 
were  in  the  habit  of  venturing  In  dangerous 
proximity  to  its  negligently  kept  wires.  The 
place  where  the  boy  met  his  death  was  one 
of  those  denominated  in  the  books  "attractive 
nuisances,"  the  keepers  of  which,  according 
to  those  decisions  which  we  regard  as  the 
sounder  exposition  of  the  law,  are  liable  to 
one  who,  without  Inculpating  fault  on  his 
part,  is  Injured  thereby.  It  is  true,  the  com- 
pany did  not  maintain  the  bridge  and  the  rail- 
ing and  the  elevation  above  ground,  constitut- 
ing an  attractive  climbing  place  for  boys,  and 
it  may  be  that  its  wires  were  not  themselves 
attractive  playthings  for  the  boys,  but  It 
maintained  them  In  such  immediate  proxim- 
ity to  that  which  was  attractive  as  to  con- 
stitute them  an  integral  part  of  the  whole. 
It  put  its  wires  within  the  attractive  environ- 
ment It  Identified  itself  in  that  way  with 
the  attractive  place.  If  one  maintains  a  dan- 
gerous instrumentality  on  his  own  premises, 
immediately  against  the  premises  of  another, 
and  within  the  sphere  of  the  attractive  In- 
fluence of  something  on  the  latter,  and  a 
third  one,  venturing  on  the  latter,  is  injured 
by  coming  in  contact  with  the  former,  be 
would  seem  entitled  to  a  recovery;  that  Is, 
assuming  the  necessary  knowledge  to  charge 
the  derelict  party.  The  electric  company  had 
knowledge  in  this  case.  Its  counsel  attempt 
to  explain  that  it  had  not  But  it  bad.  We 
have  gone  carefully  through  the  evidence, 
and  are  convinced.  The  principle  applicable 
to  this  case  has  been  several  times  declared 
in  this  state.  It  was  done  in  the  recent  cases 
of  Price  v.  Water  Co.,  58  Kan.  551,  50  Pac. 
450,  62  Am.  St  Rep.  025,  and  Biggs  v.  Barb 
Wire  Co.,  60  Kan.  217,  56  Pac.  4,  44  L.  B. 
A.  655.  The  subject  has  been  thoughtfully 
considered  in  the  second  edition  of  Thomp- 
son on  Negligence  (volume  1),  under  the  bead 
o?  "Injuries  to  Children  from  Defects  in 
Premises,"  beginning  with  section  1024. 

It  is  immaterial  that  the  viaduct  railing 
and  its  elevation  above  ground  may  not  have 
been  dangerous.  They  probably  were,  but 
for  reasons  peculiar  to  themselves.  The  boy 
did  not  come  to  his  death  because  of  dan- 
gers incident  to  the  mere  act  of  climbing. 
Nor  is  it  material  that  the  company's  wires 
-were  not  attractive.  The  attractions  of  the 
▼ladact  railing  as  a  place  for  sport,  and  the 
defectively  Insulated  wires,  as  instrumentali- 


ties of  danger,  were  united  togetha  as  a 
whole.  We  assume  that  the  city  Is  not  lia- 
ble, but  if  it  were  charged  with  liability.  It 
would  be  no  answer  to  it  to  say  It  did  not 
furnish  the  element  of  danger.  It  would  be 
sufficient  to  reply  that  it  furnished  the  at- 
traction to  entice  into  danger.  When  the 
company  answers  that  it  did  not  furnish  the 
attraction,  it  is  sufficient  to  reply  that  it 
furnished  the  danger  to  combine  with  the  at- 
traction. It  could  have  neutralized  the  harm- 
ful ingredient  of  attractiveness  in  the  com- 
pound by  guarding  against  the  danger,  and 
to  require  it  to  do  so  Is  not  to  impose  upon  it 
any  greater  burden  than  though  it  were  re- 
sponsible for  both  the  hurtful  constituents. 

Other  claims  of  error  were  made,  particu- 
larly as  to  instructions,  but  none  of  them 
were  well  founded,  and  the  judgment  of  the 
court  below  is  therefore  affirmed.  All  the 
Justices  concurring. 


CROUSE  et  al.  v.  NIXON  et  al. 

(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

ERROB— DISMTSSAL-COMPUANCB  WITH 
ORDBR. 

1.  A  proceeding  in  error  from  an  order  of  the 
disMct  court  awarding  a  peremptory  writ  of 
mandamus   will  be  dismissed,   if,   before   it  is 
filed  in  this  court  compliaace  with  the  order  of ' 
the  court  below  has  been  made. 

(Syllabus  by  the  Ccnrt) 

In  banc.  Error  from  district  court  Bar< 
ber  county;   P.  B.  GUlett,  Judge. 

Application  of  E.  H.  Nixon  and  others  for 
a  writ  of  mandamus  to  J.  M.  Crouse  and  oth- 
ers. From  an  order  granting  a  writ  defend- 
ants bring  error.    Dismissed. 

O.  M.  Martin,  A.  L.  Herr,  Seward  I.  Field, 
and  A.  M.  Harvey,  for  plaintiffs  In  error. 
Noble  &  TIncher,  T.  A.  NoftEger,  and  A.  A. 
Richards,  for  defendants  in  error. 

DOSTER,  C.  J.  This  was  an  action  of 
mandamus  to  compel  a  county  board  of  can- 
vassers to  accept  the  election  returns  from 
one  of  the  townships  as  showing  a  certain 
number  of  votes  cast  for  a  candidate  for  of- 
fice, and  to  declare  the  result  accordingly. 
E.  H.  Nixon  and  H.  C.  Walker  were  oppos- 
ing candidates  at  the  recent  general  election 
for  representative  to  the  legislature  from 
Barber  county.  The  election  returns  from 
one  of  the  townships  were  not  in  strict  con- 
formity with  legal  requirements,  and  because 
thereof  were  supposed  to  involve  the  ques- 
tion of  the  number  of  votes  cast  for  candi- 
dates for  representative  in  some  doubt 
However,  Nixon  claimed  they  satisfactorily 
showed  that  eight  more  votes  were  cast  for 
him  than  the  board  of  canvassers  were  will- 
ing to  count  for  him.  These  votes  were  de- 
terminative of  the  result  for  the  office  named, 
and  mandamus  was  Issued  in  Nixon's  behalf 
to  compel  a  count  of  the  votes  in  question 
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for  him.  After  trial  the  writ  was  made  per- 
emptory. Pending  the  preparation  of  a  rec- 
ord on  which  to  prosecute  error  to  this  court, 
the  members  of  the  board  of  canvassers 
obeyed  the  command  of  the  writ  by  counting 
the  votes,  and  certifying  the  result  accord- 
ingly, after  doing  which  they  adjourned  sine 
die.  Two  of  the  canvassers  made  the  count 
and  certificate  under  written  protest.  Those 
two  only  have  prosecuted  error  to  this  court 
This,  however,  they  were  entitled  to  do. 
Hughes  v.  Parker,  63  Kan.  297,  65  Pac.  265. 
It  Is  not  necessary  for  us  to  examine  Into  the 
merits  of  the  case;  or,  more  accurately  speak- 
ing, we  cannot  do  so.  The  plalntlCTs  In  error 
have  appealed  from  an  order  to  which  they 
had  already  yielded  obedience.  That  they 
cannot  do.  They  cannot  perform  the  requir- 
ed act,  and  at  th«  same  time  appeal  from  the 
order  requiring  Its  performance.  If  we 
should  reverse  the  Judgment,  there  would  be 
nothing  on  which  the  order  of  this  court  or 
that  of  the  court  below  on  its  reopening  the 
case  could  operate.  The  count  of  votes  has 
been  made,  the  result  has  been  declared,  the 
board  of  canvassers  have  adjourned  sine  die, 
and  thereby  became  functus  o£Elclo  and  Inca- 
pable of  reconvening  either  of  their  own  to- 
lition  or  by  order  of  court  Bosenthal  ▼. 
Board,  50  Kan.  129,  32  Pac.  128,  19  L.  R.  A. 
157.  A  court  will  not  make  an  order  which, 
in  the  nature  of  things,  cannot  be  obeyed. 
Thus,  when  a  Justice  of  the  peace  errone- 
ously refused  to  grant  a  change  of  venue  of 
a  case,  but  retained  It  for  trial,  and  rendered 
Judgment  in  it,  which  Judgment  was  collect- 
ed on  execution.  It  was  held  that  mandamus 
would  not  He  to  compel  the  change  of  venue. 
Ellis  V.  Whltaker,  62  Kan.  582,  64  Pac.  62. 
In  Parsons  v.  Tetlrick,  63  Kan.  879,  64  Pac. 
1028,  It  appeared  that  after  the  Issuance  of 
a  peremptory  writ  of  mandamus  to  compel 
the  transfer  of  shares  of  corporation  stock, 
and  pending  the  conduct  of  proceedings  In 
error  therefrom,  the  .corporation  became  in- 
solvent, its  affairs  were  wound  up  by  order 
of  court,  the  whole  of  its  assets  disposed  of. 
Its  officers  went  out  of  position  entirely,  and 
It  retained  nothing  but  a  nominal  existence. 
The  proceedings  in  error  were  accordingly 
dismissed  because  of  the  futility  of  any  or- 
der, which,  were  It  to  be  made,  would  be 
of  no  substantial  avail;  the  court,  among 
other  things,  saying:  "It  has  been  many 
times  held  that  if,  during  the  pendency  of 
an  appeal,  the  order  of  mandamus  appealed 
from  Is  obeyed,  or  if  an  order  has  been  ap- 
plied for  and  denied,  and  an  appeal  perfected 
tlicrefrom,  and  during  Its  pendency  the  or- 
der, if  made,  had  become  Impossible  of  per- 
formance, the  appeal  will  be  dismissed."  In 
Knight  V.  HIrbour,  64  Kan.  503,  67  Pac. 
IIW,  mandamus  was  issued  commanding  an 
undertaker  to  deliver  the  remains  of  a  de- 
ceased man  to  his  relatives,  or,  what  was  the 
same  thing,  to  restrain  the  undertaker  from 
withholding  the  remains  from  the  relatives. 
Possession  was  delivered,  the  corpse  trauk 


ported  to  a  distant  etite,  and  tbera  interred. 
It  was  accordingly  held:  "Where  a  decree  of 
the  district  court  awarding  a  mandatory  in- 
junction has  been  complied  with,  and  the 
writ  obeyed,  this  coort  will  not  consider  a 
proceeding  in  error  brought  to  reverse  such 
decree,  when  it  appears  that  the  subject  of 
the  order  is  no  longer  in  existence."  In  the 
two  cases  last  mentioned  the  decisions  of  oth- 
er states  declaring  and  illustrating  the  rule 
In  question  are  cited.  The  application  of 
that  rule  to  this  case  was  not  prevented  by 
the  maktaig  of  a  protest  against  the  order  to 
which  obedience  was  rendered;  nor  did  the 
Inability  of  the  plaintUTs  in  error  to  make 
up  their  record,  and  file  it  in  this  court,  and 
procure  an  order  of  stay  from  us,  before  the 
return  day  of  the  peremptory  writ,  talte  the 
case  out  of  the  operation  of  the  rul& 

The  proceeding  In  error  is  dismissed.    All 
the  Justices  concurring. 


SHARPLESS  T.  BUCKLES  et  aL 
(Supreme  Court  of  Kansas.    Dec  6,  1902.) 

MANDAMUS— OBJECT  OP  WRIT— COUNTY  CAN- 
VASSINQ  BOARD— RECANVASS. 

1.  The  only  purpose  of  a  writ  of  mandamns 
1b  to  require  the  person  to  whom  it  is  issued 
to  perform  some  act  which  the  law  enjoins  as 
a  duty.  The  writ  Itself  coufers  no  power  or 
creates  uo  duty,  and  its  only  office  is  to  com- 
mand the  exercise  of  a  power  already  possess- 
ed, or  the  performance  of  a  duty  already  impos- 
ed. 

2.  The  duty  of  a  county  canvassing  board  is 
ministerial  only.  If  the  election  returns  made 
to  the  county  clerk  are  genuine  and  regular,  the 
board  has  no  other  duty  to  perform  than  to 
make  the  footings  and  declare  the  result.  Man- 
damus will  not  lie  to  require  a  county  can- 
vasRing  board  to  recaovass  returns  and  ex- 
clude from  the  count  certain  votes  because  cast 
and  returned  under  a  law  that  is  claimed  to  be 
uucouEtitutional,  siuce  the  determination  of  such 
question  is  not  a  duty  imposed  upon  tlie  board, 
nor  within  its  power. 

(Syllabus  by  the  Court.) 

In  banc.  Application  by  U.  B.  Sharpless 
for  writ  of  mandamus  to  William  Buckles 
and  others.    Writ  denied. 

Henry  Elllston  and  Carver  &  Larimer,  for 
plaintiff.    B.  P.  Waggener,  for  defendants. 

CREENE,  J.  This  is  an  application  for  a 
peremptory  writ  fit  mandamus.  The  plain- 
tiff and  Peter  T.  Laughlin  were  opposing 
candidates  for  the  office  of  representative  in 
the  Third  representative  district,  composing 
part  of  Atchison  connty.  After  the  election 
the  board  of  county  commissioners  met  at 
the  oflk:e  of  the  county  clerk,  and  opened 
and  canvassed  the  several  election  returns 
made  to  that  office.  It  was  thus  ascertained 
that  of  the  votes  cast  at  such  election  in 
the  territorial  limits  of  the  representative  dis- 
trict plaintiff  had  received  a  majority. 
There  were,  however,  votes  cast  ontslde  the 
district  by  persons  residing  ha  and  legai  vot- 
ers of  the  district  who  were  on  the  day  of 
tbs  election  absent  from  the  dlateU^  j^gaced 
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ia  railway  serrlces,  which,  when  counted, 
gave  to  Peter  T.  liaugbliu  a  majority  of  the 
total  rotes  cast  by  tlie  electors  of  the  dis- 
trict. Tlie  votes  cast  outside  the  district  by 
persons  eugagcd  In  the  railway  service,  un- 
der the  provisions  of  chapter  180  of  the  Laws 
of  11)01,  were  In  all  respects  cast  and  return- 
ed in  conformity  with  the  provisions  of  that 
chapter.  The  entire  vote  cast  and  returned 
was  canvassed  by  the  board  of  county  com- 
missioners, and  the  clerk  made  out  an  ab- 
stract thereof,  and  forwarded  a  certified  copy 
to  the  secretary  of  state.  It  la  claimed  by 
the  plalutift  that  chapter  180  of  the  Laws  of 
1901,  which  authorizes  railway  employ^  to 
vote  at  a  place  other  than  In  their  voting 
precinct,  is  unconstitutional  and  void,  aud 
such  votes  should  not  have  been  counted.  It 
Is  sought  by  this  proceeding  to  have  the 
board  of  county  commissioners  and  the  clerk 
reconvene  and  recanvass  this  vote,  and  to 
exclude  from  their  consideration  the  votes  so 
cast  outside  the  election  district,  and  to  cer- 
tify the  result  thereof  to  the  secretary  of 
state. 

A  determination  of  the  questions  requires: 
First,  an  examination  of  the  duties  Imposed 
by  law  upon  the  canvassing  board;  and,  sec- 
ond, the  oilice  of  a  writ  of  mandamus.  Sec- 
tions 2587  and  2500  of  the  General  Statutes 
of  1001,  read:  "On  the  Friday  next  follow- 
ing the  election  the  county  clerk  and  the 
commissioners  of  the  county,  or  a  majority 
of  said  commissioners,  at  ten  o'clock  a.  m. 
of  said  day,  shall  meet  at  the  office  of  said 
county  clerk,  and  shall  proceed  to  open  the 
several  returns  which  shall  have  been  made 
to  that  office;  and  said  commissioners  shall 
determine  the  persons  who  have  received  the 
greatest  number  of  votes  In  the  county,  for 
the  several  county,  district  and  state  officers, 
and  members  of  the  senate  and  house  of  rex>- 
resentatlves,  representatives  in  congress,  and 
electors  of  president  and  vice-president  of  the 
United  States.  •  •  •"  Section  2590:  "As 
soon  as  the  commissioners  aforesaid  shall 
have  determined  the  persons  who  have  re- 
ceived the  highest  number  of  votes  for  any 
office,  the  county  clerk  shall  make  out  ab- 
stracts of  the  votes  in  the  following  man- 
ner: •  •  •  Third,  the  abstract  of  votes 
for  member  or  members  of  the  senate  and 
house  of  representatives,  on  one  sheet 
•  •  •  Which  abstracts,  being  certified  and 
signed  by  the  county  clerk,  shall  be  deposited 
In  his  office,  and  certified  copies  of  abstracts 
numbered  •  •  •  three  •  •  •  (when 
said  officers  have  been  voted  for  at  said  elec- 
tion) under  the  official  seal  of  said  clerk,  and 
sbaU  be  placed  In  separate  envelopes,  in- 
dorsed, and  directed  to  the  secretary  of  state, 
and  forwarded  immediately  to  the  seat  of 
government  by  mail.  ♦  ♦  •"  The  only 
duty  Imposed  by  this  statute  upon  the  board 
of  canvassers  Is  to  open  the  returns,  deter- 
mine their  regularity  and  genuineness,  make 
the  footings,  and  declare  the  result  In  case 
of  the  election  of  a  representative  or  state 


officer.  It  is  then  the  duty  of  the  clerk  to 
make  and  certify  an  abstract  of  the  votes 
to  the  secretary  of  state.  Such  duties  are  so 
manifestly  ministerial  as  to  make  elaI)ora- 
tlon  useless.  In  Brown  v.  Commissioners, 
38  Kan.  436,  17  Pac.  304,  it  Is  said  (page 
439,  38  Kan.,  page  30G,  17  Pac):  "Where  it 
is  once  detcrjulued  that  the  returns  are  gen- 
uine, the  board  has  no  furtl>er  right  to  in- 
vestigate and  declare  which  of  the  votes  are 
Illegal  and  fraudulent.  The  board  must 
count  the  votes  as  it  finds  tbem.  Its  duties 
are  simply  miuisterlal,— to  declare  the  result 
from  the  returns  so  made."  In  Lewis  y. 
Commissioners,  16  Kan.  102,  22  Am.  Kep. 
275,  it  is  said  (section  2  of  .the  syllabus): 
"Wliere  returns  are  regular  in  form,  and  gen- 
uine, a  canvassing  board  may  not  reject  and 
refuse  to  canvass  them  on  the  ground  that 
illegal  votes  had  been  received,  or  other 
frauds  and  irregularities  practiced,  at  the 
election.  Such  matters  are  to  be  Inquired 
into  by  a  ti'ibunal  for  contesting  elections, 
or  In  quo  warranto  proceedings."  It  is  not, 
therefore,  the  duty,  nor  within  the  power, 
of  the  board  of  county  commissioners  to  pass 
upon  the  validity  or  Invalidity  of  the  votes 
sought  to  be  excluded,  or  to  declare  the  law 
under  which  they  were  cast  valid  or  Invalid. 
However,  there  is  no  contention  that  there 
were  any  irregularities  In  tlie  manner  in 
which  the  votes  were  cast,  or  the  returns 
made,  or  the  genuineness  of  such  returns. 
If,  therefore,  it  was  not  within  the  power  of 
the  commissioners  to  pass  upon  or  determine 
the  constitutionality  of  the  law  in  question, 
or  to  exclude  votes  because  In  its  judgment 
the  law  under  which  they  were  cast  Is  un- 
constitutional, can  this  court  by  mandamus 
confer  upon  it  power  not  otherwise  possessed, 
or  create  a  new  duty,  and  enforce  its  per- 
formance? Section  51S4  of  the  General  Stat- 
utes of  1901  reads:  "The  writ  of  mandamus 
may  be  Issued  by  the  supreme  court  »  •  • 
to  any  inferior  tribunal,  corporation,  board 
or  person,  to  compel  the  performance  jof  any 
act  which  the  law  specifically  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  sta- 
tion. *  *  •"  It  will  be  observed  that  it 
is  not  the  office  of  mandamus  to  confer  pow- 
er or  Impose  duty,  or  to  enlarge  duties  al- 
ready imposed.  It  imposes  no  duty  beyond 
what  the  law  Imposes.  Its  only  ofiice  Is  to 
command  the  exercise  of  a  power  already 
possessed,  or  to  perform  a  duty  already  Im- 
posed; to  compel  a  body  or  person  to  whom 
It  Is  directed  to  perform  some  act  which  the 
law  has  already  enjoined  as  a  duty.  In  U. 
S.  r.  New  Orleans,  2  Woods,  230,  Fed.  Cas. 
No.  15,871,  the  court  said:  "The  purpose  of 
the  writ  of  mandamus  Is  to  enforce,  not  to 
create,  legal  duties.  It  will  not  issue  to 
compel  ofilcers  of  municipal  corporations  to 
levy  and  collect  a  tax  unless  the  legislature 
has,  either  expressly  or  by  Implication,  made 
it  the  duty  of  such  officers  to  levy  and  collect 
such  tax."  In  U.  8.  v.  Labette  Co.,  2  Mc- 
Crary,  25.  7  Fed.  318.  It  is  saidi  "Tbe  ofBce 
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of  the  writ  of  mandamus,  when  addressed 
to  a  public  officer,  Is  only  to  compel  blm  to 
exercise  sucb  functions  as  tbe  law  confers 
upon  him;  and  if  it  assumes  to  go  furtber, 
and  order  him  to  do  that  which  by  law  be 
bas  no  power  to  do,  it  is  so  far  void."  This 
question  has  heretofore  challenged  tbe  atten- 
tion of  this  court.  In  State  v.  Commission- 
ers of  Kearny  Co.,  42  Kan.  739,  22  Fac.  735, 
this  court  said  (page  747,  42  Kan.,  page  738, 
22  Pac):  "Mandamus  will  not  lie  to  com- 
pel an  officer  to  do  an  act  which,  without  Its 
command,  It  would  not  have  been  lawful  for 
him  to  do."  In  Rosenthal  t.  Board,  50  Kan. 
129,  32  Pac.  129,  19  L.  R.  A.  157,  tbe  court 
said  (pages  135,  136,  50  Kan.,  page  131,  32 
Pac,  19  L.  K.  A.  157):  "It  is  well  settled 
that  tbe  duties  of  canvassing  officers  are 
purely  ministerial,  and  extend  only  to  the 
counting  up  of  the  votes  and  awarding  tbe 
certificate  to  the  person  having  tbe  highest 
number.  They  have  no  Judicial  power."  In 
this  same  case  tbe  court  quoted  approvingly 
from  Luce  v.  Mayhew,  13  Gray,  83,  as  fol- 
lows: "They  are  not  made  a  Judicial  tribu- 
nal, nor  authorized  to  decide  upon  the  valid- 
ity or  tbe  fact  of  tbe  election  In  any  other 
mode  than  by  an  examination  of  'the  re- 
turns' made  to  them,  according  to  law. 
They  are  not  required  or  authorized  to  hear 
witnesses  or  weigh  evidence.  They  have  no 
power  to  send  for  persons  or  papers.  If  one 
result  appears  upon  tbe  returns,  and  another 
is  the  real  truth  of  tbe  case,  they  can  only 
act  upon  the  former.  If  they  have  done 
their  duty,  the  remedy  of  tbe  person  actually 
elected  to  the  office  is  not  to  be  sought  in  a 
mandamus.  This  court  bas  no  power  to  di- 
rect public  officers  to  do  any  more  than  their 
duty,  or  anything  different  from  their  duty." 
It  not  being  one  of  tbe  duties  nor  within  tbe 
power  of  the  canvassing  board  to  determine 
tbe  constitutionality  of  the  law  in  question, 
mandamus  will  not  lie  to  require  it  to  make 
such  determination. 

The  application  is  denied.    All  tbe  Justices 
concurring. 


SCmiALSTIEG  V.  LEAVENWORTH  COAL 
CO. 

(Supreme  Court  of  Kansas.     Dec.  6,  1002.) 

COAL  MINES— FIRE   BOSS— NGOLIOENCB— LIA- 
BILITY  OF   MASTER. 

1.  Chapter  1.59,  Laws  1897,  which  maltes  It 
incumbent  upon  every  mine  owner,  agent,  les- 
see, or  operator  of  coal  mines,  to  employ  a 
competent  fire  boss,  whose  duties,  as  prescribed 
by  the  statute,  are  to  "examine  every  working 
place  every  morning  with  a  saiety  lamp  t>efore 
miners  or  other  employes  enter  their  respec- 
tive working  places,  does  not  prescribe  the 
limit  of  care  to  be  exercised  by  such  mine 
owner  or  operator  towards  employes  engaged 
in  working  in  tbe  mines.  This  statute  increases 
the  duty  of  the  owner  or  operator  of  mines  by 
requiring  him  to  employ  a  competent  person  to 
look  .specially  after  the  condition  of  the  mine, 
and  if.  through  the  nei^iigence  of  such  fire  boss, 
oue  gf  the  employes  is  injured  by  the  explo- 


fiion  of  gas  therein,  tbe  owner  or  operator  is  lia- 
ble in  damages  for  such  injury. 
(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Lear- 
enworth  county;   L.  A.  Myers,  Judge. 

Action  by  Joseph  Scbmalstleg  against  the 
Leavenworth  Coal  Company.  Judgment  for 
defendant,  And  plaintiff  brings  error.  Re- 
versed. 

Dawes  &  Wulfekuhler,  for  plaintiff  In  er- 
ror. Atwood  &  Hooper  and  C.  R.  Middle- 
ton,  for  defendant  in  error. 

GREENE,  J.  Joseph  Scbmalstleg  sued  tbe 
Leavenworth  Coal  Company  for  Injuries  sus- 
tained by  tbe  explosion  of  gases  In  tbe 
coal  mine  in  which  he  was  woi^ing  as  a 
miner.  When  plaintiff  bad  Introduced  his 
evidence,  the  defendant  demurred  thereto. 
The  demurrer  was  sustained,  and  Judgmeitt 
rendered  thereon,  to  reverse  which  Scbmal- 
stleg prosecutes  this  proceeding.  Without 
entering  into  a  discussion  of  the  evidence, 
suffice  to  say  we  are  of  the  opinion  that  the 
demurrer  should  have  been  overruled. 

The  Important  and  controlling  question  la 
the  case  is,  does  a  mine  owner,  agent,  lessee, 
or  operator  of  any  coal  mine,  discharge  him- 
self of  liability  to  an  employ^  who  Is  Injured 
by  the  negligent  omission  of  tbe  fire  boss  to 
perform  the  duties  imi>osed  upon  him  by  the 
statute,  when  such  owner,  agent,  lessee,  or 
operator  bas  exercised  ordinary  care  in  the 
selection  of  sucb  fire  boss?  We  understand 
this  question  was  resolved  In  tbe  affirmative 
by  the  court  below;  hence  tbe  snstainlng  of 
tbe  demurrer.  Tbe  statutes  directly  applica- 
ble to  the  question  under  consideration,  and 
relied  upon  for  the  contention  of  the  defend- 
ant below,  are  sections  4150,  4162,  (Sen.  St. 
1001,  which  read: 

"Sec.  4150.  Tbe  Inspector  of  mines  shall 
cause  the  volume  of  air  to  be  Increased  when 
necessary  to  sucb  an  extent  as  will  dilute, 
carry  off  and  render  harmless  tbe  noxious 
gases  generated  therein.  And  mines  gener- 
ating fire-damp  shall  be  kept  free  of  standing, 
gas,  and  every  worldng-place  shall  be  care- 
fully examined  every  morning  with  a  safety 
lamp  by  an  examiner  or  flre-boss  before 
miners  or  other  employ^  enter  their  re- 
spective working-places.  Said  examiner  or 
flre-boss  shall  register  the  day  of  tbe  month 
at  the  place  of  the  workings,  and  also  on  top 
in  a  book  which  shall  be  kept  in  the  weigh- 
master's  office  for  such  special  pmipose;  and 
as  proof  of  inspection,  he  shall  daily  record 
all  places  examined  In  said  book,  and  In  case 
of  danger  where  fire-damp  may  have  accu- 
mulated during  the  absence  of  any  person 
or  persons  employed  therein,  said  examiner 
or  fire-boss  must  notify  tbe  miners  or  those 
employed  therein,  or  those  who  may  have  oc- 
casion to  enter  such  places.  And  tbe  hydro- 
gen or  flre-darap  generated  therein  must  l>e 
diluted  and  rendered  harmless  before  any 
person  or  persona  enter  sucb  working  or 
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abandoned  part  of  tbe  mine  with  a  naked 
light" 

"Sec.  4182.  In  case  of  non-compliance  with 
sections  1,  2,  S,  4,  6,  6,  7,  8,  9,  10,  11,  12,  13. 
14  and  15  of  tbls  act  by  any  owner,  operator, 
agent  or  lessee  of  any  mine,  or  any  miner  or 
other  employs  working  therein,  upon  whom 
any  duty  is  cast  by  any  of  said  sections,  he 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  upon  conviction  of  the  same  for  each 
offense  be  punished  by  a  fine  of  not  less  than 
one  hundred  dollars  and  not  to  exceed  three 
hundred  dollars,  or  by  imprisonment  In  the 
county  Jail  for  a  period  of  not  less  than 
thirty  days  and  not  to  exceed  ninety  days, 
or  by  both  such  fine  and  Imprisonment  in 
any  court  having  competent '  Jurisdiction: 
provided,  that  this  act  shall  be  construed  as 
to  affect  or  apply  only  to  coal  mines  In  this 
state,  or  any  person  or  persons  operating  or 
owning  SQCh  coal  mines." 

It  is  ably  argued  that  this  law  takes  from 
the  owner,  agent,  lessee,  or  operator  of  every 
coal  mine  the  exercise  of  Judgment  or  dis- 
cretion in  determining  the  volume  of  air  nec- 
essary to  dilute,  carry  off,  and  render  harm- 
less the  noxious   gases  generated   in   such 
mine,  and,  in  providing  that  each  mine  own- 
er or  operator  shall  select  some  competent 
person,  called  an  "examiner"  or  "fire  boss," 
to  Investigate,  determine,  and  direct  how  and 
where  the  air  shall  be  distributed,  and  how 
much  will  be  necessary  to  dilute,  carry  off, 
and  render  harmless  the  noxious  gases  gen- 
erated therein,  has  relieved  the  owner  or  op- 
erator from  any  responsibility  or  dvil  lia- 
bility to  persons  injured  through  the  negli- 
gent acts  or  omissions  of  such  examiner  or 
lire   boss,   provided   the  owner  or   operator 
shaU  bare  exercised  care  In  the  selection  and 
employment  of  a  competent  person  as  fire 
boss.     This  position  is  sought  to  be  re-en- 
forced by  reference  to  section  4162,  above 
quoted,  which  makes  the  neglect  of  tbe  ex- 
aminer or  fire  boss  to  perform  the  duties 
Imposed  upon  him  by  the  statute  a  misde- 
meanor, and  subjects  him  to  a  fine  and  im- 
prisonment   As  stated  by  counsel:    "By  this 
statute  the  legislature  of  the  state  of  Kan- 
sas bns  undertaken  to  prescribe  and  define 
tbe  manner  and  measure  of  care  that  shall 
be  exercised  by  mine  owners  with  reference 
to   tbe  accumulation  of  gas  in  the  working 
places  of  said  mine,  thereby  prohibiting  the 
master  from  exercising  his  Judgment  with 
reference  to  the  same.    After  the  mine  own- 
er  has  complied  with  the  statute,  and  em- 
ployed a  competent  person  for  examiner  or 
lire  boss,  he  or  it  has  performed  the  measure 
of  care  required,  and  in  the  manner  required, 
by   the  law,  towards  his  employes;    and  if, 
tbrotigh  the  examiner's  or  fire  boss'  negli- 
gence, one  of  the  employes  is  Injured,    *    •    • 
tbe  master  is  not  responsible  for  the  negli- 
gence of  the  examiner  or  fire  boss,    •    *    • 
especially  where  the  statute  prescribed  a  pen- 
alty for  violation  of  Its  provisions.    ♦    •    •" 
Tbis  contention  Is  plausible,  and  not  without 


authority  in  adjudicated  cases,  but  we  do 
not  think  It  sound.  The  authorities  in  sup- 
port of  this  position  base  their  conclusion  on 
the  ground  that  the  fire  boss  Is  a  creature  of 
the  legislature,  selected  by  the  mine  owner 
In  obedience  to  the  commands  of  the  law, 
and  In  the  interest  and  protection  of  the 
miners  themselves;  that,  as  such,  he  is  a  co- 
employe  or  fellow  servant,  and,  if  he  is  neg- 
ligent or  careless  in  the  performance  of  hi» 
duties,  the  miners  can  at  once  discover  it, 
and  notify  the  superintendent,  while  the  own- 
er, with  every  wish  to  protect  the  miners, 
has  no  soch  opportunity  of  information.  Some 
of  the  authorities  sustaining  this  position 
are  Hughes  v.  Improvement  Co.,  20  Wash. 
294,  S5  Pac.  119;  Iron  Co.  t.  Lamb,  6  Colo. 
App.  255,  40  Pac.  251;  Waddell  t.  Simoson, 
112  Pa.  667,  4  Atl.  725;  Canal  Co.  v.  CarroU, 
89  Pa.  374;  Coke  Co.  v.  Boby,  115  Pa.  364, 
8  Atl.  593.  We  do  not  pretend  to  reconcile 
these  decisions  with  the  numerous  others 
holding  the  opposite  opinion,  which  are  here- 
after cited. 

At  common  law  it  Is  tbe  duty  of  a  master 
to  exercise  care  and  diligence  to  provide  his 
servants  with  a  reasonably  safe  place  at 
which  to  work,  and  reasonably  safe  and 
suitable  tools  and  appliances  with  which  to- 
perform  the  service.  This  duty  can  only  be 
satisfied  by  performance.  One  of  tbe  chief 
dangers  to  be  guarded  against  in  tbe  min- 
ing of  coal  is  the  accumulation  of  noxious  and 
explosive  gases  and  dust.  The  duty,  there- 
fore, at  common  law,  of  guarding  against 
these  dangers,  and  making  the  place  reason- 
ably safe  for  worklngmen,  is  cast  upon  the 
master;  and  he  is  liable  for  injuries  result- 
ing from  a  neglect  to  perform  such  duties,, 
imless  relieved  therefrom  by  statute. 

The  title  of  the  act  in  question  (chapter 
159,  Laws  1897)  reads:  "An  act  to  provide 
for  the  health  and  safety  of  persons  em- 
ployed in  mines,  and  supplementary  to  and 
amendatory  of  chapter  66a,  General  Statutes 
of  1889,  and  repealing  chapter  171,  Session 
Laws  of  1895,  and  providing  penalty  for  vio- 
lation of  the  same."  We  would  be  surprised. 
Indeed,  to  find  in  an  act  bearing  the  above 
title  a  provision  which  takes  from  the  miner 
tbe  strongest  protection  from  personal  in- 
juries the  law  has  ever  given,  namely,  the 
right  to  make  his  employer  respond  in  dam- 
ages for  injuries  sustained  resulting  from 
the  negligence  of  such  employer  in  not  pro- 
viding him  a  safe  place  at  which  to  work. 
The  tendency  of  modem  legislation  is  to  mag- 
nify, rather  than  minimize,  the  Individual,— 
especially  tbe  man  whose  vocation  Is  that  of 
a  common  laborer;  to  throw  around  him 
greater  protection,  and  surround  him  wltb 
better  conditions  and  advantages  for  self- 
improvement;  and,  to  secure  these  objects, 
increase,  rather  than  decrease,  tbe  instances 
and  circumstances  under  which  his  employer 
shall  be  civilly  liable  for  personal  injuries 
sustained  because  of  the  negligence  of  such 
employer.     Therefore  a  statute ,  that  ;BrouIA, 
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take  away  from  him  any  of  the  protection  of 
the  common  law  should  be  plain,  unambigu- 
ous, and  subject  to  no  other  construction  or 
interpretation.  Section  3,  c.  159,  Laws  1897 
(being  the  same  act  from  which  the  above 
quotations  are  talien),  provides:  "Every  mine 
owner,  agent,  lessee  or  operator  of  coal-mines 
•  •  •  shall  provide  and  hereafter  main- 
tain for  every  mine,  ample  means  of  ventila- 
tion. •  •  *  Said  volume  of  air  shall  be  di- 
rected or  circulated,  where  any  person  or 
persons  may  be  working  in  any  of  said 
mines."  It  will  be  observed  that  the  duty  is 
here  placed  upon  the  mine  owner  or  operator 
to  provide  and  maintain  ample  means  of  ven- 
tilation, and  the  volume  of  air  thus  provided 
'•shall  be  directed  or  circulated  where  any 
person  or  persons  may  be  worldng  in  any  of 
said  mines."  We  also  find  In  section  4150, 
Gen.  St  1901,  the  following:  "And  mines 
generating  fire-damp  shall  be  kept  free  of 
standing  gas,  and  every  working  place  shall 
be  carefully  examined  every  morning  with  a 
safety  lamp  by  an  examiner  or  flre-boss  be- 
fore miners  or  other  employes  enter  their  re- 
spective working-places."  While  the  latter 
section  designates  the  person  who  shall  make 
the  examination,  it  is  the  duty  of  the  owner 
or  operator  to  keep  such  mine  free  of  stand- 
ing gas.  The  act  provides  that  the  owner  or 
operator  of  mines  shall  employ  a  fire  boss. 
It  defines  bis  duties,  and  makes  a  neglect  to 
perform  them  a  misdemeanor,  subject  to 
line  and  imprisonment  The  only  object 
sought  is  an  additional  precaution  to  secure 
n  safe  place  for  miners  to  work.  It  was 
not  intended  to  relieve  the  owner  or  operator 
from  any  civil  liability  for  damages  resulting 
to  the  laborer  from  the  negligent  perform- 
ance of  such  duties  by  the  fire  boss.  The 
act  In  question  in  no  way  limits '  or  takes 
from  the  owner  or  operator  the  general  su- 
pervision of  the  work,  or  the  exercise  of  Judg- 
ment in  the  manner  or  system  of  ventilation. 
He  is  left  free  in  the  selection  of  the  person 
to  perform  those  duties,  to  fix  the  compen- 
sation, prescribe  and  require  of  him  the  per- 
formance of  duties  additional  to  those  des- 
ignated by  the  statute,  and  to  exercise  a  gen- 
eral supervision  over  him  in  the  performance 
of  all  of  his  prescribed  duties. 

Authorities  are  numerous  holding  that,  un- 
der statutes  similar  to  ours,  the  employer  Is 
not  relieved  of  civil  liability  for  personal  in- 
juries resulting  from  the  negligent  perform- 
ance of  the  duties  imposed  by  law  upon  the 
five  lK>ss.  In  Iron  Co.  v.  Pace,  101  Tcnn.  476, 
484,  485,  48  S.  W.  232.  234,— an  action  to  re- 
cover damages  resulting  from  the  explosion 
of  dust  in  the  mine,— it  was  contended  that 
the  owner  was  not  liable  because  the  statute 
provided  for  the  appointment  of  a  fire  boss, 
whose  duty  it  was  to  keep  the  mine  free  of 
explosive  gas.  The  court  said:  "The  tenth 
assignment  is  that  the  court  erred  In  defin- 
ing the  degree  of  care  required  of  a  master 
in  furnishing  a  safe  room  or  entry  where  the 
•"^-intiff  should  work,  and  It  Is  insisted  that 


the  effect  of  the  charge  la  to  make  the  mine 
owner  an  Insurer  of  the  safety  of  the  x>rem- 
Ises  where  the  servant  Is  to  work,  and  an  In- 
surer, also,  of  the  skill  and  prudence  of  fel- 
low servants.  Taking  the  charge  as  a  unit, 
we  do  not  think  it  warrants  the  construction 
contended  for,  and  Is  In  accord  with  the  gen- 
eral rule  that  'it  Is  the  duty  of  the  master  to 
keep  his  premises  used  In  the  prosecution  of 
his  business  in  a  reasonably  safe  condition, 
and,  if  he  fails  to  do  so.  he  is  liable  to  tbe 
servant  for  all  injuries  resulting  to  hUn  from 
such  defects.' "  In  speaking  of  the  statute  tbe 
court  further  said:  "Tbe  eighth  clause  (A.cts 
1881,  c.  170)  provides  that  'to  better  secure 
tbe  ventilation  to  either  coal  mines  or  col- 
lieries, and  provide  for  the  health  and  safet? 
of  the  men  employed  therein,  otherwise  and 
In  every  respect,  the  owner  or  agrat  as  the 
case  may  be.  In  charge  of  evo?  coal  mine 
and  colliery  shall  employ  a  competent  inside 
overseer,  to  be  called  a  mhiing  boss,  who 
shall  keep  a  careful  watch  over  the  ventilat- 
ing apparatus,  airways,  tramways,  pompa. 
timbering,  signaling  arrangements,  tubes, 
etc.,  and  all  things  connected  with  and  ap- 
pertaining to  tbe  safety  of  the  men  at  work 
in  the  mine.  He  or  his  assistant  shall  ex- 
amine carefully  the  workings  of  all  mines 
generating  explosive  gases  every  morning  be- 
fore the  miners  enter  the  coal  mine  or  col-' 
llery.  and  shall  ascertain  that  the  mine  is 
free  from  all  danger.' "  Sommers  t.  Ooal 
Co.,  32  C.  C.  A.  166,  80  Fed.  54,  57.  was  a 
case  arising  under  the  statute  of  Wasliins- 
ton.  The  statute  Is  Identical  with  onr  o\ra. 
The  court  said:  "Disregarding  this  last  aver- 
ment as  a  conclusion  drawn  from  tbe  facts 
stated,  it  Is  dear  that  under  tbe  law  and 
the  allegattons  of  the  complaint'  Lowery  was 
intrnsted  with  a  duty  In  the  performance  of 
which  he  represented  tbe  owners  and  op- 
erators of  the  mine;  and  if  he  was  n^Ugent 
in  the  performance  of  that  duty,  and  tbe 
plaintiff  was  Injured  thereby,  the  latter  did 
not  assume  the  risk  of  such  employm^it" 
In  Mhiing  Co.  v.  Persons.  11  Ind.  App.  264. 
275.  270.  39  N.  B.  214,  218,  the  court  In  cmj- 
struing  a  similar  statute,  said:  "In  otber 
words,  the  effect  of  the  contention  la  that 
the  employment  of  a  competent  mine  bo^  is 
the  full  measure  of  the  duty  of  tbe  owner 
or  operator  of  the  mine  In  such  cases.  •  •  • 
The  gist  of  tbe  action  Is  not  tbe  fallui«  to 
employ  a  competent  mine  boss,  but  grows 
out  of  the  failure  of  the  employer  to  dla- 
cliarge  the  duties  resting  on  bim  In  relatkm 
to  providing  a  safe  working  place  for  ap- 
pellee. This  duty  appellant  could  not  in  oar 
opinion,  by  virtue  of  the  provisions  of  tbe 
statute,  delegate  to  tbe  mine  boss,  so  as  to 
escape  liability  on  accomit  of  the  failure  to 
perform  the  acta  therein  required.  Tbe 
statute  prescribes  the  care  which  tbe  ea»- 
ployer  is  required  to  exercise.  The  employ- 
ment of  a  competent  mine  boss  Is  not  tlie 
exercise  of  the  care.  Tbe  faHnre  of  tbe  boss 
to  perform  the  duties  designated  UlJ^  stat- 
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ute  Is,  onder  the  statote,  the  negligence  ot 
the  master.  •  •  *  In  dtber  words,  the 
statote  was  not  intended  to  lessen  the  du- 
ties of  the  master,  but  was  intended  to  In- 
crease his  duty,  to  the  extent  of  requiring 
him  to  employ  a  mining  boss  to  give  special 
attention  to  the  condition  of  the  mtaie.  It 
was  not  contemplated,  however,  when  the 
mining  boss  was  employed,  that  such  em- 
ployment should  relieve  or  exempt  the  mas- 
ter from  liability."  We  are  of  the  opinion 
that  the  construction  placed  upon  the  statute 
in  the  above-cited  opinions  is  correct,  and 
tliat  the  demurrer  should  have  been  over- 
ruled. There  is  some  contention  that  not- 
withstanding the  construction  of  the  statute, 
the  evidence  introduced  by  the  plaintiff  be- 
low was  insufficient  to  prove  negligence  on 
the  part  of  the  company.  We  have  given 
this  matter  no  consideration,  as  a  reversal 
of  the  Judgment  must  necessarily  follow  the 
conclusion  we  have  reached  upon  the  other 
question. 

The  cause  Is  reversed  and  remanded,  with 
instructions  to  overrule  the  demurrer  to  the 
evidence.    All  the  justices  concurring. 


CLOSE  et  al.  v.  WHEATON  et  al. 

(Supreme  Court  ot  Kansas.  Dec.  6,  1902.) 
VBNXJB— ACTION  FOR  SPBCIPIC  PBaiFORMANCB. 
1.  An  action  to  compel  the  specific  perform- 
ance of  an  asreement  to  convey  land.  If  the 
defendant's  obligation  is  in  contract,  merely, 
without  any  element  of  tmnt,  is  an  action  in 
personam,  and  must  be  brought  in  tlie  county 
where  the  defendant  resides,  and  not  of  neces- 
sity in  the  county  where  the  land  is  situated. 

(Syihibos  by  the  Court) 

In  banc.  Error  from  district  court,  Trego 
county;   Lee  Moiwoe,  Judge. 

Action  by  George  E.  Wheaton  and  others 
against  William  B.  Close  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Revei'sed. 

Wm.  B.  Hazen  and  F.  C.  Elliott,  for  plain- 
tiffs  in  error.  L.  C.  Poehler  and  Bishop  & 
Mitchell,  for  defendants  in  error. 

DOSTER,  C.  J.  This  was  an  action  of  spe- 
cific performance  to  compel  the  execution  of  a 
deed  to  land  situated  In  Trego  county.  The 
action  was  brought  hi  that  coimty,  but  the  de- 
fendants of  whom  performance  was  asked 
were  nonresidents  of  the  state,  and  other  de- 
fendants, of  whom  relief  of  an  incidental 
character  was  aslted,  though  residents  of  the 
state,  were  nonresidents  of  the  county.  Sea- 
sonable objections  to  the  Jurisdiction  of  the 
court  ovtr  the  persons  of  the  defendants  were 
made  and  overruled.  A  trial  was  had,  and 
Judgment  rendered  for  plaintiffs,  to  reverse 
which  error  has  been  prosecuted  to  this  court 
The  Jurisdictional  subject  only  need  be  con- 
sidered. 

Tbere  is  no  doubt  tliat  spedflc  perform- 
anoe,  lookinx  alone  to  its  natore,  operates  In 


personam  entirdy,  and  that  a  a  eonaequence. 
Independently  of  statute,  a  suit  to  compel  the 
execution  of  title  papers  can  be  brought  only 
in  the  county  of  the  defendant's  residence. 
The  case  of  Spnrr  v.  Scoville,  8  Cush.  578,  Is 
a  pointed  authcaity  on  the  subject  The  en- 
deavor there  was  to  compel  a  resident  of  Con- 
necticnt  on  whom  personal  service  had  not 
been  obtained,  to  execute  a  contract  for  the 
conveyance  of  lands  in  Massachusetts.  Among 
other  things.  Including  a  review  of  many  of 
the  authorities,  the  court  said:  "But  this  suit 
Is  a  proceeding  in  personam,  merely,  in  which 
a  decree  is  sought  against  the  person,  and  not 
against  the  property,  and  it  is  wholly  imma- 
terial whether  the  land  which  was  the  sub- 
ject of  the  complaint  be  or  be  not  within  the 
Jurisdiction  of  the  court  It  Is  snlBcient  if  the 
parties  to  be  affected  and  bound  by  the  de- 
cree are  within  the  Jurisdiction.  An  hiability 
to  enforce  the  decree  In  rem  would  constitute 
no  objection  to  the  right  to  entertain  the  suit 
If,  however,  the  defendant  were  within  the 
Jurisdiction,  and  should  refuse  to  perform  a 
decree  against  him.  If  the  lands  also  were 
within  the  Jurisdiction,  in  addition  to  the  pro- 
ceedings in  personam  the  court  might  per- 
haps, put  the  plaintiff  In  possession  of  the 
land.  2  Story,  Eq.  Jur.  f  744.  •  •  •  This 
Is  a  proceeding  strictly  to  personam,  and  the 
party  must  be,  not  technically  or  construct- 
ively, but  actually  and  really,  before  the 
court  and  within  Its  Jurisdiction.  An  appear- 
ance by  attorney  to  object  to  the  Jurisdiction 
cannot  give  Jurisdiction  In  a  case  like  this." 

The  character  of  an  action  for  speclflc  iper- 
formance  as  in  personam  entirely  is  so  well 
established  that  cotirts  having  Jurisdiction  of 
the  parties  frequently  entertain  suits  to  com- 
pel the  execution  of  contracts  for  the  convey- 
ance of  lands  In  other  states,  in  which,  of 
com-se,  their  decrees  as  to  the  res  cannot  oper- 
ate. Lindley  v.  O'Reilly,  50  >',  J.  Law,  6.36, 
15  Atl.  379,  1  L.  R.  A.  79,  7  Am.  St  Rep. 
802.  Sometimes  a  question  may  exist  as  to 
whether  the  complaining  party  may  not  have 
such  peculiar  Interest  In  the  property  as  to  en- 
title him  to  the  enforcement  of  a  trust  and 
not  of  contract  merely  (Merrill  v.  Beckwlth, 
103  Mass.  503,  40  N.  B.  855),  in  which  event 
tlie  action  might  be  local  and  not  transitory; 
but  the  plaintiffs  In  this  case  have  neither 
stated  in  their  pleadings,  nor  claimed  before 
us,  such  character  of  right  We  are  therefore 
well  convinced  that  the  Inherent  nature  of  the 
ordinary  proceeding  to  compel  a  vendor  to 
comply  with  his  contract  as  contract,  by  the 
execution  of  a  deed,  makes  the  action  one  In 
personam,  which  can  be  brought  only  where 
the  defendant  resides  or  may  be  legally  served 
with  personal  process.  Does  our  statute  au- 
thorize It  to  be  elsewhere  brought?  The  pro- 
visions having  relation  thereto  are  sections  46 
and  47  of  the  Civil  Code,  as  follows: 

"Sec.  46.  Actions  for  the  -  following  causes 

must  be  brought  in  the  county  in  which  the 

subject  of  the  action  Is  sitnat 
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provided  In  section  47:  First,  for  the  recovery 
of  real  property,  or  of  any  estate  or  interest 
therein,  or  for  the  determination  in  any  form 
of  any  such  right  or  interest.  Second,  for  the 
partition  of  real  property.  Third,  for  the  sale 
of  real  property  under  a  mortgage,  lien,  or 
other  Incumbrance  or  charge. 

"Sec.  47.  If  the  real  property,  the  subject  of 
the  action,  be  an  entire  tract  and  situated  in 
two  or  more  counties,  or  If  It  consists  of  sep- 
arate tracts  situated  in  two  or  more  counties, 
the  action  may  be  brought  In  any  county  in 
which  any  tract  or  part  tliereof  is  situated,  un- 
less It  be  an  action  to  recover  possession  there- 
of; aud  if  the  property  be  an  entire  tract  sit- 
uated In  two  or  more  counties,  an  action  to  re- 
cover the  possession  thereof  may  be  brought 
in  either  of  such  counties;  but  If  It  consists  of 
seiMrate  tracts  in  different  counties,  the  posses 
sion  of  such  tracts  must  be  recovered  by  sep- 
arate actions,  brought  In  the  counties  where 
they  are  situated.  An  action  to  compel  the 
speclBc  performance  of  a  contract  of  sale 
of  real  estate  may  be  brought  in  the  county 
where  the  defendants,  or  any  of  them,  re- 
side." 

It  is  manifest  that  none  of  the  provisions 
of  section  46  apply.  The  only  possibly  ap- 
plicable words  In  that  section  are  those  In 
clause  1;  but  an  action  for  specific  perform- 
ance is  not,  of  course,  one  for  the  recovery  of 
real  property,  or  an  estate  or  Interest  there- 
in. Nor  is  It  "for  the  determination  In  any 
form  of  any  such  right  or  Interest"  That 
language  would  seem  at  first  reading  to  be 
quite  sweeping  and  inclusive,  but  it  will  be 
perceived  that  it  Is  not  comprehensive  of 
suits  to  compel  the  performance  of  mere  con- 
tracts to  convey.  If  it  be  admitted,  as  just 
stated,  that  such  suits  operate  only  in  per- 
sonam. Suits  for  the  performance  of  agree- 
ments are  not  brought  to  determine  titles, 
because,  If  so,  they  would  operate  on  the 
res,  but  they  are  brought  to  enforce  purely 
personal  contracts.  Of  course,  if  the  defend- 
ant obeys  the  decree,  the  title  will  pass,  and 
the  court  may.  In  proper  cases,  order  the 
decree  to  stand  as  a  conveyance,  In  which  In- 
stance, also,  the  title  wlU  pass;  but  never- 
theless the  object  of  the  suit  is  not  to  deter- 
mine the  title,  but  to  compel  the  defaulting 
party  to  abide  his  agreement  However,  It 
is  contended  that  the  concluding  provision  of 
section  47,  above  quoted,  relating  In  terms 
to  actions  for  specific  performance,  gives 
to  the  plalntlfl:  the  right  to  sue  either  in  the 
county  where  the  land  is  situated,  or  In  the 
one  where  the  defendants,  or  some  one  of 
them,  reside.  Emphasis  is  placed  on  the  per- 
missive word.  The  plaintiff  "may"  sue 
where  the  defendants  or  some  one  or  more 
of  them  reside,  from  which  it  Is  Implied 
that  he  need  not  sue  there,  but  may  sue 
where  the  land  lies.  This  is  an  erroneous 
view.  The  option  given  is  not  to  be  exer- 
cised between  tlie  venue  of  the  land  and  the 
venue  of  the  defendants,  but  between  the 
respective   venues   of   the  different   defend- 


ants. The  provision  contemplates  the  ca8« 
of  several  defendants,  and  authorizes  the 
Institution  of  a  suit  where  any  one  of  them 
resides.    That  la  all  It  does. 

The  judgment  of  the  court  below  Is  re- 
versed, with  directions  for  proceedings  tn 
accordance  herewith.  All  the  justices  ccn- 
curring. 


LINCOLN   MORTGAGE    &  TRUST    C30.    v. 

PARKER  et  aL 

(Supreme  Court  of  Kansas.    Dec.  6,  1802.) 

PORECIjOSURBI— LIMITATIONS— PARTiae  BNTI- 
TLBD  TO  PLEAD. 

1.  In  a  foreclosure  suit  commenced  more  than 
five  years  after  the  note  and  mortgage  had 
matured,  the  mortgagors  were  made  parties 
defendant,  and  also  a  trust  company.  The  pe- 
tition alleged  that  the  trust  company  "ia  or 
claims  to  be  the  owner  of  the  fee-simple  title 
to  the  real  estate  herein  described,  or  has  or 
claims  to  have  an  interest  in  or  lien  apon  said 
mortgaged  premises,  the  exact  nature  of  wiiich 
is  to  this  plaintiff  unlcnowu;  bnt  plaintiff  al- 
leges that  the  said  title,  estate,  lien,  or  interest 
of  the  defendant,  •  •  •  whatever  the  same 
may  be,  is  subsequent  inferior,  aud  junior  to 
the  mortgage  lien  of  this  plaintiff."  Held,  that 
a  demurrer  to  the  petition  by  the  trust  com- 
pany on  the  ground  that  the  action  waa  barred 
by  the  statute  of  limitations  was  properly  over- 
ruled. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court;  Clark 
county:   B.  H.  Madison,  Judge. 

Action  by  E.  E.  Parker  against  the  Lincoln 
Mortgage  &  Trust  Company  and  others.  De- 
fendant trust  company's  demurrer  to  the  cono- 
plaint  was  overruled,  and  It  brings  emnr. 
Affirmed. 

Valentine,  Oodard  &  Valentine,  for  plain- 
tiff In  error.  Francis  0.  Price,  for  defend- 
ants la  error. 

SMITH,  J.  This  was  a  salt' In  forecloenre. 
B.  B.  Parker,  plaintiff  below,  filed  his  peti- 
tion agamst  William  Cook,  Sarah  J.  Cook, 
and  the  Lincoln  Mortgage  &.  Trust  Company, 
alleging  that  the  individual  parties  named 
above  executed  and  delivered  to  the  Lincoln 
Mortgage  &  Trust  Company  their  note  In  the 
sum  of  $900,  together  with  a  mortgage  on 
certain  of  their  real  estate  to  secure  payment 
of  the  same;  that  the  trust  company  as- 
signed the  note  and  mortgage  to  one  Roberts, 
who  was  the  plaintiff's  assignor.  Against 
the -trust  company  the  following  allegation 
was  made  In  the  petition:  "The  plaintiff  fur- 
ther alleges  that  the  defendant  the  Ldncoln 
Mortgage  &  Trust  (Company  Is  a  corporation 
duly  organized,  existing,  and  doing  business 
under  the  laws  of  the  state  of  Kansfis,  and 
that  said  the  Lincoln  Mortgage  &  Trust  Com- 
pany Is  or  claims  to  be  the  owner  of  the 
fee-simple  title  to  real  estate  herein  describ- 
ed, or  has  or  claims  to  have  an  interest  In 
or  lien  upon  said  mortgaged  premises,  the 
exact  nature  of  which  is  to  this  plaintiff  un- 
known, bnt  plaintiff  alleges  that  the  said  title, 
estate,  lien,  or  interest  of  the  defendant  tb* 
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Lincoln  Mortgage  &  Trust  Company,  what- 
ever tbe  same  may  be.  Is  subsequent.  In- 
ferior, and  Junior  to  tbe  mortgage  lien  of  tbls 
plaintiff."  The  suit  was  commenced  In  1900, 
and  tlie  petition  showed  that  nothing  of  the 
principal  ae  Interest  had  been  paid  within 
10  years  before  the  action  was  brought 
William  and  Sarah  J.  Cook,  the  makers  of 
tbe  note  and  mortgage,  did  not  plead  in  the 
case,  but  were  In  default. 

Tbe  Lincoln  Mortgage  &  Trust  Company 
filed  a  general  demurrer  to  the  petition,  which 
was  overruled.  Electing  to  stand  on  its 
claim  of  right  to  have  the  demurrer  sus- 
tained, a  decree  was  entered  foreclosing  the 
mortgage.  It  has  come  here  presenting  the 
one  question,— that  of  limitation.  Tbe  ques- 
tion is  whether,  without  disclosing  its  in- 
terest In  the  mortgaged  real  estate,  tbe  trust 
company  was  in  a  postlon  to  object  that  the 
action  was  barred  by  limitation.  The  nature 
of  the  claim  of  tbe  trust  company,  or  Its 
Interest  in  the  property,  in  no  wise  appeared 
in  the  petition.  In  Ordway  v.  Cowles,  45 
Kan.  447,  449,  25  Pac.  862,  a  holder  of  a  tax 
deed  on  mortgaged  land  sought  to  interpose 
In  a  foreclosure  suit  involving  the  property 
that  the  mortgage  was  barred  by  limitation 
as  against  the  makers.  The  court  said: 
"(3)  The  plaintiff  in  error  insists  that  tbe 
note  and  mortgage  of  the  plaintiffs  below 
were  barred  by  the  statute;  that  the  notes 
became  due  January  1,  18^;  and  that  the 
five  years  bad  completely  run  before  he  filed 
his  answer.  The  suit  was  commenced  on  tbe 
14tb  day  of  October,  1887,  and  the  five  years 
bad  not  elapsed.  Besides,  we  do  not  think 
that  Ordway  can  avail  himself  of  the  statute 
of  limitations.  He  claims  under  a  distinct 
and  Independent  title,  in  no  way  derived  from 
the  mortgagor.  Oenerally  the  plea  of  the 
statute  of  limitations  Is  a  personal  privilege, 
and  a  tblrd  party  cannot  interpose  the  de- 
fense. Baldwin  v.  Boyd,  18  Neb.  444,  25 
N.  W.  580;  Wood,  Llm.  Act  (1st  Ed.)  }  41; 
10  Am.  &  Bug.  Enc.  Law,  p.  710;  7  Wait, 
Act  &  Def.  p.  236;  Waterson  ▼.  Kirkwood, 
17  Kan.  9."  Under  the  rule  stated,  if  the 
trnst  company  had  answered,  setting  up  a 
title  not  derived  from  or  through  tbe  mort- 
gagors. It  could  not  avail  Itself  of  the  fact 
that  the  statute  of  limitations  had  barred  the 
right  of  action  against  the  makers  of  the 
mortgage.  The  proposition  presented  has  re- 
ceived attention  in  courts  of  other  states  and 
In  the  federal  coiu-ts.  In  Corbey  v.  Rogers, 
152  Ind.  169,  170,  52  N.  E.  748,  the  allega- 
tions in  the  complaint  read,  "Tbe  defendant 
Corbey  claims  to  have  some  Interest  in  said 
estate,  but  if  be  has  any  interest  it  is  sub- 
ject to  plaintiff's  mortgage  lien,  and  said  de- 
fendant, therefore,  is  made  to  answer  as  to 
bis  interest  so  claimed."  It  was  held  that 
without  a  disclosure,  showing  his  interest  in 
the  property,  the  defendant  could  not  plead 
the  statute  of  limitations.  See,  also.  Board 
of  Church  Erection  Fund  of  General  Assem- 
bly of  rresbyterlan  Church  v.  First  Presby- 


terian Church  of  Seattle,  19  Wash.  456,  53 
Pac.  67L  In  Blair  v.  Silver  Peak  Mines  (C. 
C.)  84  Fed.  737,  it  was  held  that  one  who  is 
made  defendant  In  a  foreclosure  suit  merely 
because  he  claims  some  interest  in  the  mort- 
gaged property,  without  any  allegation  in  tba 
bill  that  he  owes  any  part  of  the  debt  or  is 
in  possession  of  any  part  of  the  property,  or 
has  any  legal  title  thereto,  cannot  by  demur- 
rer set  up  the  defense  of  tbe  statute  of  limi- 
tations. In  the  case  at  bar  the  trust  com- 
pany might  have  satisfied  the  demands  of 
the  petition  by  disclaiming  any  interest  in 
the  property.  A  party  disclaiming  would 
certainly  not  be  in  a  position  to  interi>ose  an 
objection  that  the  plaintiff's  demand  was 
barred. 

Counsel  for  plaintiff  in  error  rest  their 
right  to  demur  on  section  18  of  the  Code, 
which  provides  that  actions  like  this  "can 
only  be  brought"  within  five  years  "after 
the  cause  of  action  shall  have  accrued."  The 
language  of  the  statute  does  not  help  the 
plaintiff  In  error  so  long  as  it  has  not  shown 
itself  to  be  situated  in  a  position  to  raise 
the  question  of  limitation.  It  did  not  show 
that  it  was  in  privity  with  the  niortgagors. 
Wood,  Lim.  Act  (3d  Ed.)  (  41. 

The  Judgment  of  the  court  below  will  be 
affirmed.    All  the  Justlcea  concurring. 


TREAT  T.  WILSON. 
(Supreme  Court  of  Kansas.    Dec.  6,  1902.) 

ACTION  ON  JXrDQMBNT— BXBMPTIONS-SBT- 
OPF. 

1.  An  action  can  be  commenced  and  main- 
tained ou  a  domestic  Jndgment  to  recover  a 
second  jndgrment  thereon  if  snch  action  is  be- 
gan before  the  jadinnent  upon  which  the  ac- 
tion Is  brought  becomes  dormant.  While  snch 
action  Is  pending  there  is  no  necessity  for  tbe 
issuance  of  an  execution  upon  the  judgment,  or 
for  obtaining  a  revivor  of  the  judgment  in  tbe 
method  prescribed  by  the  statute,  to  preserve 
tbe  cause  of  action.  The  pendency  of  the  ac- 
tion preserves  tbe  vitality  of  the  judgment  as 
a  cause  of  action. 

2.  A  judgment  obtained  for  the  value  of  ex- 
empt personal  property  seized  and  sold  on  ex- 
ecution takes  the  place  of  the  exempt  property, 
and  is  exempt.  A  set-off  against  such  exempt 
Judgment  in  the  hands  of  tbe  original  Judg- 
ment creditor  will  not  be  permitted. 

(Syllabus  by  tbe  Court) 

In  banc.  Error  from  district  court  Ellis 
county;  Lee  Monroe,  .ludge. 

Action  by  HiU  P.  Wilson  against  M.  J.  R. 
Treat.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

John  E.  Hessin  and  deed.  Ware  &  deed, 
for  plaintiff  In  error. 

POLLOCK,  J.  This  Is  an  action  brought 
by  Wilson  against  Treat  to  recover  a  Judg- 
ment upon  a  Judgment.  Tbe  facts  are:  In 
1892  the  Keene  Five  Cent  Savings  Bank  re- 
covered  a   Judgment   tai   the  federal   court 

T &  8m  Etzemptlons,  vol.  11,  Cant.  Dig-  in. 
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against  the  Bnuuwlck  Hotel  Company,  the 
plaintiff,  defendant,  one  Adkins,  and  others. 
An  execution  was  Issued  upon  this  Judgment, 
and  leried  upon  a  span  of  horses  belonging 
to  WUson,  as  the  property  of  Adkins.  The 
horses  were  sold  under  this  execution,  and 
purchased  by  defendant  at  the  execution 
sale.  Thereupon  plaintiff  brought  his  action 
against  defendant.  In  the  nature  of  a  re- 
plevin action,  without  bond,  and  on  the  20th 
day  of  May,  1893,  recovered  a  Judgment  of 
$550,  as  the  value  of  the  horses,  and  $50 
damages  for  their  detention.  On  the  23d  day 
of  May,  1893,  and  before  this  Judgment  had 
been  superseded,  an  execution  was  Issued 
thereon,  and  on  the  same  day  defendant  en- 
joined the  levy  of  the  execution.  This  in- 
junction was  dissolved.  Supersedeas  bond 
was  filed,  and  the  original  judgment  super- 
seded. Proceedings  In  error  were  prosecuted 
by  defendant  to  the  court  of  appeals  in  the 
original  case  and  injunction  proceedings. 
Both  cases  were  affirmed  by  that  court. 
While  such  proceedings  In  error  were  pend- 
ing in  the  court  of  appeals,  defendant  pur- 
chased a  note  made  by  plalntltr,  and  secured 
Judgment  thereon  against  plaintiff.  This 
present  action  upon  the  Judgment  was  com- 
menced on  the  21st  day  of  May,  1898. 
Among  other  things,  it  is  alleged  in  the  pe- 
tition that  the  Judgment  upon  which  the  ac- 
tion is  brought  was  obtftlncd  for  the  value  of 
exempt  property.  The  defense  made  Is  that 
the  Judgment  upon  which  the  action  is 
brought  was  dormant  at  the  date  of  the  In- 
stitution of  the  action,  and  by  way  of  set- 
off the  Judgment  obtained  by  defendant 
against  plaintiff  is  demanded.  The  case  was 
tried  to  the  court  without  a  Jury.  There  was 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror. 

At  the  July  session  of  this  court  an  opin- 
ion was  filed  (69  Pac.  1129)  reversing  the 
Judgment  of  the  trial  court,  and  directing  a 
dismissal  of  the  action,  upon  the  authority 
of  Reeves  v.  Long  (Kan.)  66  Pac.  1030,  and 
SmaUey  v.  Bowling  (Kan.)  68  Pac.  &S0. 
Thereafter  a  petition  for  rehearing  was  filed 
and  granted.  The  case  Is  now  before  us  up- 
on the  rehearing. 

The  first  question  for  our  determination  is, 
do  the  cases  relied  upon  in  our  former  opin- 
ion conclude  plaintiff  from  a  recovery?  The 
case  of  Reeves  v.  Long  arose  upon  an  appli- 
cation to  revive  a  dormant  Judgment  under 
the  statute.  In  the  case  at  bar  no  question 
of  revivor  arises  for  our  consideration.  The 
action  Is  simply  one  upon  a  Judgment  to 
recover  a  second  Judgment  thereon.  The 
judgment  upon  which  the  action  is  brought 
was  not  dormant  when  the  action  was  com- 
menced. Execution  might  have  issued  there- 
on for  its  collection,  but  the  remedy,  by  is- 
suance of  execution,  was  wholly  inadequate 
to  establish  the  character  of  the  judgment-  as 
one  for  exempt  property.  A  proceeding  un- 
der the  statute  to  revive  the  Judgment  did 
not  lie,  for  the  reason  that  the  Judgment  was 


not  dormant,  and  hence  could  not  then  be 
revived.  For  this  reason  the  case  of  ReeTes 
v.  Long  has  no  application  here.  The  case 
of  Smalley  v.  Bowling  was  an  action  on  a 
dormant  domestic  Judgment,  brought  for  the 
purpose  of  recovering  a  second  Judgment 
thereon.  It  was  sought  to  avoid  the  8t.<itute 
of  Ihnltations  In  that  case,  and  to  maintain 
the  action  upon  the  ground  that  the  Judg- 
ment debtor  had  at  all  times  since  Its  ren- 
dition been  a  nonresident  of  the  state,  and 
absent  therefrom.  This  contention  was  de- 
nied, for  the  reason  therein  stated,— that  the 
Judgment  was  dormant  by  reason  of  the  fail- 
ure of  plaintiff  to  keep  it  alive  by  the  issu- 
ance of  execution  or  revivor  proceediogs; 
and  in  consequence  it  was  held-  no  action 
thereon  could  be  maintained.  The  case  at 
bar  is  distinguishable  from  that  case  In  tliis: 
There  the  Judgment  was  dormant  No  execu- 
tion could  Issue  to  enforce  its  coUectiun. 
Neither,  under  previous  decisions  of  thte 
court,  could  a  revivor  be  had  upon  applica- 
tion based  upon  the  statute.  Here,  however, 
the  Judgment  Is  not  dormant  and  execution 
could  have  Issued  at  the  date  of  the  com- 
mencement of  this  action.  A  revivor,  by 
application  under  the  statute,  was  wholly 
unnecessary,  and  could  not  be  had.  A  re- 
view of  the  authorities  convinces  us  the  case 
of  SmaUey  v.  Bowling  does  not  control;  that 
the  action  was  brought  within  time,  and  can 
be  maintained.  As  the  Judgment  was  not 
dormant  when  the  action  was  broxight.  It 
Is  elementary  and  axiomatic  that  no  statute 
of  limitations,  or  other  statute,  can  intervene 
during  the  pendency  of  the  action  to  prevent 
a  recovery,  and  that  the  pendency  of  the  ac- 
tion on  the  Judgment  obviated  the  necessity 
of  the  Issuance  of  an  execution  on  the  Jods- 
ment  or  other  proceedings  to  preserve  its 
vitality  as  a  cause  of  action. 

The  <mly  remaining  question  is  the  rl^ht 
of  defendant  to  set  off  his  Judgment  against 
the  Judgment  of  plaintiff.  This  right  was 
denied  by  the  trial  court  It  is  claimed  the 
court  erred.  It  will  be  remembered  the 
judgment  upon  which  plaintiff  grounds  his 
right  of  recovery  Is  alleged  In  the  petltioD 
to  have  been  obtained  for  the  value  of 
property,  exempt  to  him,  taken  upon  exeea- 
tlon.  Ample  proof  of  this  fact  was  made 
upon  the  trial.  Can  the  defendant  have  his 
judgment  set  off  against  such  Judgment? 
Clearly  not.  It  is  shown  that  the  span  of 
horses  taken  on  execution  was  exempt  to 
plaintiff,  and  could  not  have  been  seized 
in  execution  or  upon  other  legal  process  tor 
the  collection  of  plalntlfTs  debts  when  tak- 
en. The  Judgment  recovered  by  plalntlfl 
was  for  the  value  of  this  exempt  proi>er- 
ty.  The  Judgment  so  obtained  stands  In 
the  place  of  the  property,  and  Is  exempt 
to  plaintiff.  As  defendant  conld  not  hare 
seized  the  horses  exempt  to  plaintiff  npoo 
execution  issued  for  the  enforcement  of  his 
Judgment  if  they  had  remained  unsold,  be- 
cause they  were  exempt  neither  can  he,  bjr 
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way  of  set-off  In  this  action,  or  other  legal 
proceeding,  seize  and  apply  the  Judgment  ob- 
tained by  plaintiff  as  the  owner  of  such  ex- 
empt property.  Beclimaii  ▼.  Manlove,  18 
Cal.  38S;  Reynolds  y.  Haines.  83  Iowa,  342, 
4a  X.  W.  851,  13  L.  R.  A.  71&,  32  Am.  St 
Rep.  311.  The  set-off  demanded  was  proper- 
ly disallowed. 

A  motion  filed  to  make  the  petition  defi- 
nite and  certain,  by  attaching  thereto  a  copy 
of  the  judgment  In  action,  was  ov^ruled. 
A  copy  of  the  judgment  upon  which  the  ac- 
tion is  based  Is  set  forth  in  the  body  of  the 
petition.  There  was  no  necessity  for  at- 
taching a  coity  as  an  exhibit 

Perceiving  no  error  In  the  record,  the  Judg- 
ment is  afllrmed.  All  the  Justices  concur- 
ring. 


CENTRAL  NAT.  B.\NK  OP  TOPEKA  et  al. 
▼.  BRECHEISEN. 

(Snpreine  Court  of  Kansas.    Dec.  6,  1902.) 

BBPLBVIN-ACTION  ON  BOND-CHATTEL  MORT. 
QAGE— LIEN. 

1.  A  bank  was  party  plaintiff  in  a  replevin 
action.  No  summons  was  issued  untii  the  day 
following  that  on  which  it  obtained  possession  of 
the  property  nnder  the  writ.  It  then  dismissed 
the  action  without  prejudice.  Held,  that  when 
sued  on  the  repleviu  bond  the  bank  and  its 
sureties  were  estopped  from  assertins  that  there 
was  no  action  pending  at  the  time  the  property 
was  taken. 

2.  An  immaterial  variance  between  a  copy  of 
a  chattel  mortgage  filed  with  the  register  of 
deeds  and  the  original  will  not  destroy  the 
mortgage  lien. 

3.  A  lien  created  by  contract  between  the 
mortgagor  of  live  stock  and  an  agister  will  not 
prevail  over  a  prior  chattel  mortgage.  To  give 
such  priority,  the  lien  given  by  section  3931, 
Gen.  St.  1901,  must  exist. 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Osage 
coimty;    Wm.  Thomson,  Judge. 

Action  by  Henry  Brechelsen  against  the 
Central  National  Bank  of  Topeka,  Kan.,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Reversed. 

Pleasant  &  Pleasant,  for  plaintiffs  In  er- 
ror. J.  H.  Stavely,  for  defendant  In  er- 
ror. 

SMITH,  J.  This  was  an  action  brought 
by  Henry  Brecheisen,  as  plaintiff  in  the  court 
below,  against  the  plaintiffs  In  error,  to 
recover  on  a  replevin  bond.  The  facts  out 
of  which  the  controversy  arose  may  be  briefly 
stated.  The  Central  National  Bank  held  a 
cbattel  mortgage  on  cattle  and  hogs.  One 
R.  B.  Vail  was  the  mortgagor.  On  April  3, 
18U9,  the  bank  filed  Its  petition,  based  on  its 
right  to  possession  under  Us  mortgage,  and 
an  affidavit  In  replevin,  to  recover  20  head 
of  steers  and  50  hogs,  alleged  to  be  in 
Brechelsen's  possession,  and  also  filed  a  re- 
plevin bond  In  the  action  in  the  usual  form. 


•f  2.  See  Cbattel  Mortgages,   vol.  9,   Cent   Dig.   (( 
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A  replevin  writ  was  issued  and  served  on 
that  day,  and  the  live  stock  delivered  to  the 
bank.  Tlie  summons  in  the  action  was  not 
issued  until  the  day  following  that  on  which 
the  writ  of  replevin  was  Issued  and  served. 
On  June  Cth  thereafter  the  defendant  in  tli« 
replevin  action  (defendant  in  error  here) 
moved  tlie  court  to  set  aside  the  order  of 
delivery  of  the  property  to  the  bank,  and  to 
declare  the  proceedings  thereunder  null  and 
void,  and  to  award  to  him  a  wilt  of  pos- 
session of  the  property,  becausp  the  replevin 
writ  was  prematurely  Issued  before  the  ac- 
tion was  commenced.  This  motion  was  sus- 
tained. Thereafter,  and  on  the  14th  day  of  No- 
vember, 1809,  the  bank,  as  plaintiff  in  that 
action,  dismissed  Its  suit  without  prejudice. 
The  defendant,  Brechelsen,  declined  to  have 
his  rights  of  property  determined  In  the  ac- 
tion. The  defendant  In  error  resisted  the 
action  of  the  bank  for  the  possession  of  the 
stock  on  the  ground  that  he  was  entitled  to 
an  agister's  Hen  thereon  by  virtue  of  hav- 
ing furnished  feed  to  Vail,  the  mortgagor. 
After  the  dismissal  of  the  replevin  action  by 
the  bank,  the  present  action  was  brought  by 
Brechelsen  to  recover  from  the  principal  and 
sureties  on  the  replevin  bcMid  the  amount  of 
his  agister's  lien  on  the  cattle  and  hogs.  He 
had  judgment  In  the  court  below.  The  first 
point  made  by  the  bank  as  defendant  below 
was  that  there  could  be  no  Recovery  on  the 
replevin  undertaking,  because  the  bond  sued 
on  was  not  given  In  any  action,  there  being 
no  suit  pending  at  the  time  the  replevin  bond 
was  filed,  the  summons  in  the  action  not 
having  been  issued  until  the  day  following 
the  seizure  of  the  property  imder  the  replevin 
writ  There  Is  no  -merit  In  this  contention. 
After  the  bank  had  obtained  possession  of 
the  property  by  virtue  of  proceedings  instl- 
tnted  by  It  In  replevin,  neither  the  principal 
on  the  bond  nor  Its  sureties  could  show, 
when  sued  thereon,  that  no  suit  was  xiending 
when  the  bond  was  executed  because  no 
summons  Issued  In  the  replevin  action. 
They  are  estopped  from  making  such  de- 
fense. Shinn,  Repl.  f  821;  Sammons  v.  New- 
man, 27  Ind.  508. 

An  Issue  was  made  in  the  case  whether  a 
true  copy  of  the  bank's  chattel  mortgage  on 
the  live  stock  had  been  deposited  with  the 
register  of  deeds  of  Osage  county  In  compli- 
ance with  section  4244,  Gen.  St  1901.  The 
original  mortgage  described  the  location  of 
the  property  as  follows:  "Said  cattle  to  be 
kept  and  fed  on  the  Brechelsen  farm,  viz., 
S.  B.  14  of  Sect  34,  Twp.  16,  range  16,  In 
Valley  Brook  Twp.,  Osage  Co.,  Kas."  The 
copy  offered  In  evidence  by  defendant  below 
described  the  location  of  the  stock  thus: 
"Said  cattle  to  be  kept  and  fed  on  the 
Brechelsen  farm,  viz.,  S.  E.  %  of  Sect  S4, 
Twp.  11,  range  11,  In  Valley  Brook  Twp., 
Osage  county,  Kansas."  The  <mly  discre- 
pancy worthy  of  consideration  Is  that  which 
gave  the  township  and  range  as  No.  11  In  the 
copy  when  the  original  dcslgnated^ttiem|a^ 
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Xo.  16.  Tbere  Is  no  range  or  township  num- 
bered 11  In  Osage  county.  The  court  below 
rejected  the  copy,  and  excluded  It  as  evi- 
dence. We  think  the  court  erred  In  this  rul- 
ing. Without  the  township  and  range,  the 
remainder  of  the  description  was  sufficient 
to  identify  the  location  of  the  mortgaged 
property.  In  Ely  v.  Camley,  19  N.  Y.  496, 
the  original  mortgage  was  for  $546.19,  and 
the  copy  stated  the  amount  of  indebtedness 
secured  by  it  to  be  $&16.19.  It  was  held 
bad,  because  creditors  of  the  mortgagor 
might  be  misled  concerning  the  true  amount 
secured  by  the  mortgage.  In  such  case  third 
persons  might  be  prejudiced.  The  use  of  the 
words  "true  copy"  In  the  statute  relative  to 
the  recording  of  chattel  mortgages  does  not 
require  that  a  literal  and  verbatim  copy  of 
the  instrument  must  be  filed,  but  a  copy  sub- 
stantially true,  so  that  creditors  of  the  mort- 
gagor or  subsequent  purchasers  in  good  faith 
may  not  be  misled  to  their  detriment.  We 
regard  the  substitution  of  the  figures  "U" 
for  "16"  in  the  copy  In  question  here  as  a 
mere  clerical  error,  which,  however  it  oc- 
curred, ought  not  to  destroy  the  lien  of  the 
mortgage.  The  changed  figures  la  the  copy 
-did  not  relate  to  a  material  matter.  Gillespie 
V.  Brown,  16  Neb.  457,  20  N.  W.  632. 

The  Jury,  In  answer  to  a  particular  ques- 
tion of  fact,  found  that  the  agister's  lien  of 
the  plaintiff  below  was  created  by  a  con- 
tract between  him  and  Vail,  the  mortgagor. 
There  was  some  testimony  in  the  case,  how- 
ever, which  tended  to  show  a  statutory  Hen. 
It  was  held  in  Case  v.  Allen,  21  Kan.  217,  30 
Am.  Rep.  425,  that  the  ll^n  given  by  section 
^31,  Oen.  St.  1901,  bad  priority  over  an  ex- 
isting chattel  mortgage  on  the  stock  fed  by 
an  agister.  The  court  was  careful,  bow- 
ever,  to  confine  this  superior  right  of  the 
agister  to  a  Uen  derived  from  a  compliance 
with  the  terms  of  the  statute,  and  not  to  one 
dependent  on  contract  between  the  mort- 
gagor and  the  person  caring  for  and  feeding 
the  stock.  See  Corning  v.  Ashley,  51  Hun, 
483,  4  N.  Y.  Supp.  255. 

The  denial  of  the  right  of  plaintiffs  in 
error  to  Introduce  their  mortgage  in  evidence 
deprived  them  of  any  defense  against  the 
lien  of  the  plalntilT  below,  whether  it  was 
•created  by  contract  or  existed  by  virtue  of 
the  statute.  The  mortgage  being  admitted, 
the  plaintiff  below  must  recover,  if  at  all,  on 
the  rights  given  him  by  law. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  ordered.  All  the 
Justices  concurring. 


KELSO  V.  NORTON  et  aL 

(Sopreme  Court  of  Kansas.     Dec.  6,  1902.) 

roRBCLOsiniB  of  mortoaoe:— possession  or 

PRBMI8BS— E  JBCTM  E  NT— RED  E  M  PTI  ON. 

1.  It  is  the  legal  right  of  a  mortgagor  to 
rptain  posscssiou  of  the  mortgnged  premises  un- 
til «.  valid  decree  (oredoging  his  equity  of  re- 


demptiou  is  entered,  a  valid  sale  made,  and 
deed  issaed  thereunder;  bat  this  legal  right 
may  be  waived  or  surrendered  br  consent  or 
agreement  of  parties,  either  express  or  im- 
plied. Thug,  when  a  mortgagor  smrendera 
possession  of  the  premises  to  a  purchaser  at  a 
void  foreclosure  sale,  who  enters  onder  the 
rights  which  he  supposed  he  acquired  at  the 
sale,  believing  himself  to  be  the  owner  of  the 
premises,  the  mortgagor  will  be  deemed  to 
have  waived  his  legal  right  to  retain  possession, 
and  to  have  assented  to  the  possession  thus 
talcen,  and  the  purchaser  will  thenceforth  be 
deemed  to  be  "a  mortgagee  in  possession." 

2.  An  action  for  the  recovery  of  real  proper- 
ty, in  the  nature  of  ejectment,  by  the  heirs  at 
law  of  a  deceased  mortgagor,  will  not  lie  against 
a  mortgagee  in  possession,  the  mortgage  debt 
remaining  unpaid,  although  at  the  time  of  the 
commencement  of  such  action  a  foreclosore  of 
the  mortgage  would  be  barred  by  the  statute  of 
limitations.  And  in  such  case  a  finding  that 
defendant  is  "a  mortgagee  in  possession/'  and 
the  mortgage  debt  unpaid,  will  defeat  a  recov- 
ery. Resort  must  be  had  in  such  case  to  an 
action  to  redeem  the  premises  from  the  mort- 
gage debt 

(Syllabus  by  the  Court.) 

In  banc.  Error  from  district  court,  Cbase 
county;  W.  A.  Randolph,  Judge. 

Action  by  Minnie  A.  Norton  ag^ainst  M.  B. 
Kelso  and  another.  From  the  Judgment  ren- 
dered defendant  Kelso  brings  error.  Revers- 
ed. 

This  is  an  action  of  ejectment,  tried  by 
the  court  below  without  the  intervention  of 
a  jury.  Separate  findings  of  fact  and  con- 
clusions of  law  therefrom  were  made  by  the 
court.  These  findings  sufficiently  disclose 
the  nature  of,  and  the  facts  involved  in.  the 
case,  and  the  only  questions  of  law  we  are 
called  upon  to  determine  arise  upon  the  find- 
ings.   They  are  as  follows: 

"(1)  On  and  prior  to  July  16,  1887,  M.  B. 
Kelso  was  the  owner  of  the  land  in  contro- 
versy, to  wit,  section  14  in  township  21  of 
range  9  In  Cbase  county,  Kansas,  and  on 
that  day  conveyed  the  same  to  H.  E.  Norton 
by  warranty  deed  for  $3,200.  Norton  paid 
cash  down  $1,100,  and  he  and  his  wife,  Hel- 
en R.  Norton,  executed  and  delivered  to  Kel- 
so their  two  promissory  notes,  one  for  $1,100, 
due  in  one  year,  and  the  other  for  $1,000. 
due  in  two  years  from  date,  as  the  unpaid 
portion  of  the  purchase  price  of  said  land. 
The  said  notes  drew  elgbt  per  cent  Interest. 
At  the  same  time,  and  to  secure  the  payment 
of  said  notes,  said  Norton  and  wife  executed, 
acknowledged,  and  delivered  to  said  Kelso  a 
mortgage  on  said  land  for  $2,100,  which 
mortgage  was  duly  recorded  October  6,  1887. 
(2)  Neither  of  the  Nortons,  nor  any  one  for 
them,  ever  made  any  payment  on  either  of 
said  notes,  nor  did  they  ever  pay  any  of  the 
taxes  levied  on  the  said  land.  (3)  Said  Nor- 
ton at  once  took  possession  of  the  said  land 
under  the  said  deed.  At  the  date  of  said 
deed,  and  for  a  long  time  [Hior  thereto,  and 
up  to  the  time  of  bis  death,  said  Norton, 
grantee,  and  wife,  were  continuously  in  and 
residents  of  the  city  of  EmpMla,  Kan.    That 
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snld  M.  B.  Kelso  since  July  16,  1887,  has 
been  continuously  absent  from,  and  a  non- 
resident of,  the  state  of  Kansas.  (4)  After 
the  maturity  of  botb  said  notes,  to  wit,  on 
September  13,  1889,  said  Kelso,  the  mort- 
gagee, filed  his  petition  in  this  court  against 
said  H.  B.  Norton  and  Helen  R.  Norton  to 
foreclose  said  mortgage.  A  paper  purport- 
ing to  be  a  summons  in  said  foreclosure  suit, 
drawn  In  due  form,  and  signed  by  the  clerk 
of  said  court,  but  ux>on  which  no  seal  of 
court  was  ever  impressed,  was  on  Septem- 
ber  14,  1889,  personally  served  on  both  said 
mortgagors  by  the  sberifT  of  Lyon  county, 
Kansas.  Neither  of  said  defendants  in  said 
foreclosure  proceedings  were  ever  otherwise 
served  with  process,  nor  did  either  of  them 
ever  in  any  manner  appear  in  said  action. 
(5)  A  formal  decree  of  foreclosure  and  judg- 
ment was  entered  in  said  action  December 
30,  1888,  for  $2,513.  to  bear  interest  at  eight 
per  cent,  per  annum,  and  after  a  formal  ad- 
yertisement  the  sheriff  of  said  county  form- 
ally sold  said  property  to  the  plaintiff,  M.  B. 
Kelso,  for  $1,493.36.  on  April  14,  1890.  On 
April  24,  1890,  said  assumed  purchaser  paid 
the  costs  ot  suit,  and  also  paid  the  taxes  then 
due  on  said  land,  amounting  to  $174.34,  cov- 
ering the  years  1887.  1888,  1889.  On  May  7, 
1890,  such  sale  was  formally  confirmed  by 
the  court,  and  a  deed  ordered.  A  paper  in 
due  form,  and  purjjorting  to  be  a  sherlfTs 
deed  conveying  said  land  to  Kelso,  was  exe- 
cuted and  acknowledged  by  raid  sheriff  and 
delivered  to  said  Kelso  on  June  7,  1890,  and 
duly  recorded  June  28,  1890.  (6)  That  on  Ju- 
ly 9.  1892,  said  H.  E.  Norton  died  in  said 
city  of  Emporia,  intestate,  and  left  surviv- 
ing him  his  widow,  Helen  R.  Norton,  and 
their  two  children,  named  in  the  title  to  this 
cause.  That  on  May  8,  1893,  the  said  Helen 
K.  Norton  died  intestate  in  the  said  city  of 
Emimria.  That  no  letters  of  administration 
on  the  estate  of  H.  E.  Norton  nor  on  the 
estate  of  Helen  R.  Norton  were  ever  taken 
OTit.  That  the  said  plaintiff  Minnie  A.  Nor- 
ton and  the  said  defendant  Harry  P.  Norton 
are  children  of  the  marriage  of  H.  E.  Norton 
to  Helen  R.  Norton,  and  are  their  sole  sur- 
viving heirs.  That  no  guardian  has  ever 
been  appointed  for  either  said  Minnie  A. 
Norton  or  Harry  P.  Norton.  That  said  plain- 
tiff Minnie  A.  Norton  arrived  at  the  age  of 
eighteen  years  on  the  21st  day  of  February, 
1890,  and  that  said  Harry  P.  Norton  arrived 
at  the  age  of  twenty-one  years  October  25, 
1895.  That  said  Minnie  A.  Norton  and  Har- 
ry P.  Norton  have  both  been  residents  of 
and  continuously  in  the  city  of  Emporia  ever 
Bince  July  9,  1892.  (7)  That  said  M.  B.  Kel- 
so, believing  himself  to  be  the  owner  of  said 
land  by  virtue  of  the  said  sheriff's  deed,  took 
possession  of  said  land,  by  tenant,  and  re- 
tained such  possession,  and  still  retains  such 
possession.  That  about  March  1st  of  each 
of  the  following  years  he  received  as  rents 
and  profits  from  said  land  the  following 
■otnB  for  the  following  years  [and  in  the 
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aggregate,  with  interest,  $1,380.40].  (8)  Said 
Kelso,  mortgagee,  paid  taxes  on  said  land, 
in  addition  to  the  payment  noted  in  number 
5  hereof,  the  following  sums  for  the  follow- 
ing years  [aggregating,  with  interest,  $1,157.- 
10].  (9)  This  suit  was  begun  October  26, 
1899. 

"Conclusions  of  Law.  (1)  Everything  con- 
nected with  the  foreclosure  proceedings,  ex- 
cept the  filing  of  a  proper  petition  to  fore- 
close the  mortgage,  was  absolutely  void. 
The  summons,  for  want  of  a  seal,  was  a  nul- 
lity. There  was,  in  law,  no  foreclosure  of 
the  mortgage.  The  notes  and  mortgage  nev- 
er merged  in  any  Judgment;  hence  the  re- 
lation of  mortgagor  and  mortgagee  existed 
at  least  until  the  statute  of  limitations  had 
run  on  notes  and  mortgage,— July  19.  1894. 
(2)  Up  to  and  Inclddlng  the  taxes  of  1893,  the 
mortgagee  had  a  right  to  pay  the  taxes,  and 
did  pay  $349.90,  which  should  draw  twelve 
per  cent.  Interest,  and  amounts  at  this  date 
to  $777.69.  The  payments  of  taxes  for  the 
years  1894  to  1900,  both  hiclusive,  amount 
to  $309.09.  and  the  interest  thereon  at  six 
per  cent,  to  $72.32,  or  a  total  of  taxes  and  in- 
terest of  $1,157.10.  The  total  rents  and  in- 
terest exceed  the  taxes  and  Interest  by  $223.- 
30.  As  the  taxes  and  rents  have,  by  opera- 
tion of  law,  become  a  sort  of  mutual  open 
account,  I  do  not  think  any  statute  of  lim- 
itations had  run,  except  on  the  mortgage 
debt  (3)  Under  the  chrcumstances  of  this 
case,  I  do  not  think  Kelso  can  be  treated  as 
a  trespasser,  nor  his  payments  of  taxes  as 
voluntary  payments.  Because  the  mortgage 
debt  has  become  barred,  it  cannot  now  be 
considered  as  even  an  equitable  claim  against 
the  land.  The  plaintiff  Minnie  A.  Norton 
and  defendant  Harry  P.  Norton  should  re- 
cover the  land  and  said  sum  of  $223.30,  ex- 
cess of  rents  and  interest  over  taxes  and  hi- 
terest,  and  the  costs  of  this  action." 

Upon  the  facts  as  found,  and  the  conclu- 
sions of  law  made,  there  was  judgment  for 
plaintiff  and  defendant  Norton  for  possession 
of  the  premises,  for  rents  and  profits  in  ex- 
cess of  taxes  paid,  and  for  costs.  Defendant 
Kelso  brings  error. 

Bishop  Crnmrlne  and  deed.  Ware  & 
Gleed,  for  plaintiff  in  error.  W.  A.  Ran- 
dolph, for  defendants  in  error. 

POLLOCK,  J.  (after  stating  the  facts). 
Without  so  deciding,  let  it  be  conceded,  for 
the  purposes  of  this  case,  as  found  and  de- 
termined by  the  trial  court,  that  the  original 
summons  was  not  sealed  with  the  seal  of 
tlie  court,  and  was  therefore  absolutely  null 
and  void,  and  may  be  so  declared  in  this 
purely  collateral  proceeding.  And  also  let 
it  be  conceded,  as  a  consequence  thereof,  no 
jurisdiction  was  obtained  over  the  person  of 
the  defendants  In  the  foreclosure  action,  and 
all  subsequent  proceedings,  including  the  de- 
cree, sale,  and  sheriff's  deed,  were  likewise 
vo'ld.    What,  then,  are  the  rights  of  the  parrC 
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ties?  Can  this  action  be  maintained,  and 
can  the  Judgment  entered  be  upheld?  It  Is 
found  by  the  trial  court,  after  the  sale  of 
the  premiBes  and  the  execution  and  delivery 
of  the  sheriff's  deed,  the  purchaser  at  the 
sale,  Kelso,  believing  himself  to  be  the  own- 
er, took  and  retains  possession  of  the  mort- 
gaged property.  Is  this  finding  sufficient. 
In  law,  to  constitute  Kelso  a  mortgagee  In 
possession? 

At  common  law  a  mortgagee  was  entitled 
to  possession,  and  to  recover  possession  from 
the  mortgagor,  upon  condition  broken.  In 
this  state,  by  force  of  statute,  a  mortgage 
retains  but  few.  If  any,  of  its  common-law 
attributes.  It  Is  a  mere  security  contract, 
incident  to  the  debt  The  mortgagor,  both 
before  and  after  default.  Is  entitled  to  the 
possession  of  the  premises.  The  only  legal 
right  of  the  mortgagee  is  to  foreclose  the 
equity  of  redemption,  and  obtain  a  decree 
of  sale  in  satisfaction  of  his  debt.  While 
such  are  the  legal  rights  of  the  mortgagor 
and  mortgagee  in  this  state,  it  does  not  fol- 
low that  these  legal  rights  may  not  be  chan- 
ged or  waived  by  agreement,  express  or  Im- 
plied. If  the  mortgagor  consents  to  the  mort- 
gagee taking  possession  of  the  premises  for 
the  better  security  of  his  debt,  and  the  mort- 
gagee does  take  possession,  it  is  clear  the 
possession  thus  taken  wUl  constitute  "a 
mortgagee  In  possession."  In  the  case  at 
bar  the  foreclosure  proceedings  being,  as  we 
hare  heretofore  conceded,  abortive  and  void, 
the  mortgagors  were  under  no  legal  obliga- 
tion to  yield  possession  to  the  mortgagee,  but 
might  have  stood  upon  their  legal  rights,  and 
refused  to  surrender  possession  until  a  valid 
foreclosure  decree  and  sale  were  obtained, 
and  a  deed  and  writ  of  assistance  base<I 
thereon  had  Issued  to  place  the  purchaser  in 
possession.  Upon  this  legal  right,  however, 
they  did  not  insist,  but  acquiesced  in  the 
proceedings  had  and  the  possession  taken 
thereunder  by  the  purchaser.  Hence  they 
and  those  claiming  under  them  must  be  held 
to  have  waived  their  legal  right  to  possession 
of  the  mortgaged  premises,  and  to  have  as- 
sented to  the  possession  taken  by  the  mort- 
gagee as  purchaser  at  the  sale.  This  is  the 
precise  point  ruled  in  Rogers  v.  Benton,  39 
Minn.  39,  38  N.  W.  765,  12  Am.  St.  Rep.  613. 
It  is  there  held:  "Though  an  attempted  fore- 
closure be  abortive,  as  such,  it  may  take  ef- 
fect as  a  transfer  of  the  rights  of  the  mort- 
gagee to  the  purchaser  at  the  sale,  and  to 
those  who  claim  under  him  by  conveyance 
of  the  interest  In  the  premises  apparently 
acquhred  by  such  purchaser  at  the  foreclo- 
sure sale.  If  the  purchaser  at  such  sale,  or 
his  assign,  go  into  possession  of  the  mort- 
gaged premises  with  the  assent  of  the  mort- 
gagor, under  the  rights  supposed  to  have 
been  acquired  under  the  foreclosure  sale,  he 
will  be  deemed  a  mortgagee  in  possession." 
In  the  opinion  It  is  said:  "It  follows  neces- 
sarily from  this  that  a  mortgagee,  even  after 
condition  broken,  has  no  right  or  remedy  ex- 


I  cept  to  foreclose  his  mortgage;  that  be  can- 
I  not,  merely  under  his  mortgage,  either  recoT- 
er  or  maintain  possession  of  the  mortgaged 
premises.  The  only  logical  rule  is  that,  to 
constitute  'a  mortgagee  in  possession,'  the 
mortgagee  must  be  In  .possession  by  reason 
of  the  agreement  or  assent  of  the  mortgasoi 
or  his  assigns  that  he  have  the  possession 
(  under  the  mortgage  and  because  of  It.  The 
'  right  to  take  possession  under  his  mortgage 
being  taken  away,  nothing  remains  but  to 
I  foreclose,  or  else  make  some  arrangement 
I  for  his  better  security  with  the  owner  of  the 
fee.  Having  no  right  to  take  possession  un- 
der his  mortgage,  the  mortgagee  can  get 
none  except  by  the  agreement  or  assent  of 
the  one  who  owns  that  right  This,  of 
course,  need  not  necessarily  be  express.  It 
may  be  Implied  from  circumstances.  Where 
the  mortgagor  expressly  abandons  posses- 
sion, his  assent  that  the  mortgagee  might  go 
hito  possession  under  his  mortgage  might 
well  be  implied,  especially  when  he  allows 
him  to  remain  In  possession  for  a  consid- 
erable length  of  time  without  objection.  But 
after  all.  the  assoit,  express  or  implied,  of 
the  mortgagor,  that  the  mortgagee  may  take 
possession  under  or  because  of  bis  mortgage, 
is  of  the  essence  of  'a  mortgagee  In  posses- 
sion.' This  assent  Is  conclusively  proved  In 
the  present  case.  Benton,  by  his  permanoit 
removal  from  the  state,  abandoned  all  per- 
sonal occupancy  or  possession.  Conant  de- 
manded the  possession  from  Mrs.  Benton  un- 
der his  mortgage,  or  by  vlrtne  of  rights 
supposed  to  have  been  acquired  under  Its  fore- 
closure. She  surrendered  possession  in  pur- 
suance of  that  demand,  knowing,  as  abe  her- 
self testifies,  that  Conant  was  coming  In  un- 
der the  mortgage,  and  that  her  bnsbaod 
knew  it  too;  and  after  this  entry  the  Co- 
nants,  and  those  claiming  nnder  them,  were 
allowed  to  remain  in  possession  over  ten 
years  without  objection  or  assertion  of  any 
right  in  themselves  by  the  mortgagors  or  any 
one  claiming  under  them.  The  fact  that  Co- 
nant claimed  the  right  to  the  possession  ob- 
der  his  foreclosure,  and  threatened  legal  pro- 
ceedings to  obtain  it,  and  that  Mrs.  Benton 
may  at  that  time  have  supposed  that  be  had 
that  right  does  not  alter  the  legal  aspect  of 
the  case,  or  render  Mrs.  Benton's  act  any 
less  a  voluntary  surrender  of  the  possession 
to  Conant  as  mortgagee.  Mrs.  Conant  and 
those  claiming  under  her  had,  therefore,  the 
rights  of  'mortgagees  In  possession.'  "  In 
Cooke  T.  Cooper,  18  Or.  142,  22  Pac.  W5,  7 
L.  B.  A.  273,  17  Am.  St  Rep.  709,  it  Is 
held:  "If,  for  any  cause,  in  the  foreclosure 
suit,  the  proceeding  Is  in^ectnal  to  fore- 
close the  mortgage,  and  the  mortgagee  pur- 
chases at  a  sale  under  such  void  proceedings, 
and  enters  into  the  possession  under  such 
sale,  his  relation  to  the  mortgaged  premises 
Is  that  of  a  mortgagee  in  possession."  To 
the  same  effect  is  Miner  v.  Beekman.  90  X. 
V.  337;  and  many  other  cases  of  that  and 
other  states,  wliere  by  force  of  statutory  iHt>- 
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visions  the  mortgage  does  not  operate  as  a 
conveyance,  or  grant  the  right  to  possession, 
of  the  mortgaged  premises,  but  Is  only  a  se- 
curity (or  the  payment  of  the  debt,  may  be 
cited  in  8upi)ort  of  the  position  here  talcen. 
It  therefore  must  be  held  that  Kelso,  as 
mortgagee  and  purchaser  at  the  Invalid  fore- 
closure sale,  is  entitled  to  receive  whatever 
protection  the  law  tlirows  around  a  mort- 
gagee in  possession. 

What  are  such  rights?  Will  an  action  In 
the  nature  of  ejectment  by  the  hehrs  of  the 
mortgagor  lie  to  dispossess  him  of  the  prop- 
erty until  his  mortgage  debt  la  paid?  Or 
will  the  heirs  of  the  mortgagor  seeking  to 
reclaim  the  property  be  required  to  resort  to 
an  action  to  redeeem  the  property  from  the 
mortgage  debt,  in  which  action  the  amount 
of  the  debt  and  all  the  equities  of  the  par- 
ties may  be  fully  Investigated,  determined, 
and  decreed?  It  Is  contended  by  counsel 
for  plaintlfC  In  error  that  ejectment  will  not 
lie,  but  that  plaintiff,  as  heir  at  law,  must 
resort  to  an  action  to  redeem.  Is  this  con- 
tention sound?  Upon  this  proposition  there 
would  seem  to  be  a  lack  of  uniformity  In 
the  authorities.  While  in  many  cases,  un- 
der facts  somewhat  similar  to  those  found 
In  the  case  at  bar.  It  seems  this  court  has 
permitted  recovery  In  an  action  of  ejectment 
of  mortgaged  premises  against  the  mortgagee 
in  possession,  yet  an  examination  of  these 
cases  will  show  the  point  here  presented  nei- 
ther urged  nor  determined.  Bichards  v. 
Thompson,  43  Kan.  209,  23  Pac.  106;  Le 
Comte  v.  Pennock,  61  Kan.  330,  60  Pac.  641; 
Seeley  v.  Johnson,  61  Kan.  337,  69  Pac.  631; 
Kager  v.  Vickery,  61  Kan.  342,  59  Pac.  628, 
48  Ll  R.  A.  153,  78  Am.  St  Rep.  318.  Hence 
the  decisions  therein  are  not  conclusive  of 
the  point  presented.  It  has  always  been  the 
rule  of  this  court  that  a  defendant  In  eject- 
ment, even  under  a  general  denial,  may  inter- 
pose any  defense  which  he  may  have,  either 
in  Its  nature  legal  or  equitable,  tending  to 
rebnt  the  right  of  plaintiff  to  the  possession 
of  the  premises,  or  tending  to  establish  the 
right  of  defendant  to  possession.  Hall's 
Heirs  V.  Dodge,  18  Kan.  277;  Wicks  v. 
Smith,  Id.  508;  Clayton  v.  tichool  Dist,  20 
Kan.  256;  Armstrong  v.  Brownfleld,  32  Kan. 
116,  4  Pac  185;  Chandler  v.  Neil  46  Kan. 
67,  26  Pac.  470.  This  rule,  however,  does 
not  obtain  In  the  federal  courts  and  in  those 
statea  where  the  distinction  between  actions 
at  law  and  suits  in  equity  is  preserved. 
Feon  ▼.  Holme,  21  How.  481,  16  L.  Ed.  198; 
Hooper  v.  Scheimer,  4&  How.  235,  16  L.  Ed. 
452;  Smith  v.  McCann,  24  How.  898,  16  L. 
Ed.  714;  Foster  v.  Mora,  98  U.  8.  425,  25  I* 
Ed.  191;  Iron  Oa  v.  Thoney,  88  Mich.  226, 
60  N.  W.  845;  Paldl  v.  Paldl,  95  Mich.  410, 
54  N.  W.  903;  Moran  v.  Moran,  106  Mich.  8, 
63  N.  W.  988,  58  Am.  St  Rep.  462.  Hence 
In  those  Jurisdictions  the  equitable  right  to 
withhold  possession  peaceably  obtained  until 
payment  of  the  mortgage  debt  cannot  be  in- 
terposed as  a  defense  In  the  ejectment  action; 


such  defense  being  not  a  legal,  but  an  equi- 
table, defense.  Humphrey  v.  Hurd,  29  Mich. 
44;  Newton  v.  McKay,  30  Mich.  380.  In  this 
state  all  distinctions  between  actions  at  law 
and  suits  in  equity  are  abolished  by  section 
10  of  the  Code.  Hence  such  equitable  de- 
fense Is,  under  our  practice,  admitted. 

It  being  shown  by  the  findings  made  from 
the  evidence  that  defendant  Kelso  is  "a  mort- 
gagee in  possession,"  can  the  plaintiff  and 
her  defendant  brother  recover  possession  of 
the  premises  in  ejectment  without  payment 
of  the  mortgage  debt?  It  is  conceded  that 
the  mortgage  debt  has  not  been  paid.  It  Is 
admitted,  at  common  law,  where  the  mort- 
gage operates  as  a  conveyance  of  the  title 
to  the  property,  defeasible  upon  condition  of 
payment  of  the  mortgage  debt  a  mortgagee 
obtaining  peaceable  possession  under  his  title 
thus  conveyed  by  the  mortgage  cannot  be 
ejected,  and  only  a  suit  by  the  mortgagor, 
his  heirs,  or  those  holding  under  him,  sub- 
ject to  the  mortgage,  will  lie.  Such  Is  un- 
doubtedly the  law.  But  it  is  insisted  by 
counsel  for  defendants  in  error  that  such  Is 
not  the  rule  in  those  states  where  a  mort- 
gage does  not  operate  as  a  conveyance  of 
the  property,  but  is  a  mere  incident  to  the 
debt  secured.  This  is  the  legal  effect  of  a 
mortgage  in  this  state  and  most  states  of  the 
Union.  The  question  arising  for  our  deter^ 
minatlon,  therefore,  Is,  what  is  the  true  rule 
in  those  Jurisdictions  where  the  distinction 
between  actions  at  law  and  suits  in  equity 
is  abolished,  and  by  statute  the  mortgage 
conveys  no  title,  but  Is  a  mere  Incident  to 
the  debt?  A  decision  coming  close  to  a  de- 
termination of  this  question  was  made  in 
this  court  in  Cross  v.  Knox,  32  Kan.  725,  5 
Pac.  32,  In  which  It  Is  said:  "The  relation 
of  the  defendant  to  the  tract  of  about  twen- 
ty-two acres  of  land  to  which  the  plaintiff 
holds  the  equity  of  redemption  is  that  of  a 
mortgagee  In  possession,  and  he  cannot  be 
dispossessed  by  an  action  at  law,  and  the 
only  means  for  lawfully  obtaining  the  pos- 
session the  plaintiff  has  is  by  a  redemption 
of  the  land  from  the  lien  of  the  mortgage. 
She  has  the  right  to  bring  suit  in  equity  to 
redeem,  and  this  suit  was  properly  brought 
for  that  purpose."  3  Pom.  Eq.  Jur.  |{  1188, 
1190.  Mr.  Jones,  in  his  work  on  Mortgages 
(4th  Ed.,  (  674),  says:  "A  mortgagor  can- 
not maintain  ejectment  against  the  mortga- 
gee in  possession  so  long  as  there  is  any 
question  whether  the  mortgage  debt  has  been 
paid  in  full,  or  there  remains  a  question  of 
account  to  be  settled  between  the  parties. 
He  mnst  resort  to  a  bill  to  redeem.  •  •  • 
Even  In  states  where  a  mortgagee  has  no 
right  to  take  possession  until  foreclosure  is 
absolute,  if  the  mortgagor  voluntarily  puts 
the  mortgagee  in  possession  his  possession  Is 
rightful,  and  ejectment  cannot  be  brought 
against  him  unless  some  action  Is  previously 
taken  which  will  terminate  his  right  and 
render  his  continuance  in  occupancy  wrong- ^ 
ful."    Again,  at  section  702,  the  same  authoi^^ 
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^ay»:  "It  has  already  been  noticed  that  in 
several  states  the  mortgagee's  right,  before 
foreclosure,  to  maintain  ejectment  against 
tbe  mortgagor,  'Or  to  recover  possession  in 
any  way,  bas  been  taken  away  by  statute. 
•  •  •  But  even  under  such  statutes  It  Is 
generally  beld  that  a  mortgagee,  wbo  bas 
gone  into  peaceable  possession  of  the  prem- 
ises after  a  default,  cannot  be  ejected  by 
the  mortgagor  while  the  mortgage  remains 
nnsatlsfled."  In  the  case  of  Coolie  v.  Cooper, 
supra,  it  is  held:  "Under  section  326,  Hill's 
Ann.  Laws  Or.,  a  mortgagee  is  precluded 
from  recovering  possession  of  the  mortgaged 
premises  after  forfeiture  by  action;  but,  if 
be  can  obtain  possession  of  such  premises  in 
any  lawful  or  peaceable  mode  (that  is,  with- 
out  force),  he  may  retain  possession  of  such 
premises,  as  against  the  mortgagor  or  any 
person  claiming  under  him  subsequent  to  the 
mortgage,  until  his  mortgage  debt  is  paid." 
In  the  case  of  Spect  v.  Spect,  88  Cal.  437,  26 
Pac.  203,  13  li.  R.  A.  187,  22  Am.  St  Rep. 
314,  it  Is  held:  "A  mortgagor  who  has 
placed  bis  mortgagee  in  possession  of  the 
mortgaged  premises  cannot  maintain  eject- 
ment  against  him  while  the  debt  for  which 
the  mortgage  was  given  remains  unsatisfied, 
even  though  an  action  by  the  mortgagee  for 
the  recovery  of  the  debt  is  barred  by  the 
statute  of  limitations."  In  the  opinion  it  is 
said:  "Whenever  a  mortgagor  seeks  a  rem- 
edy against  bis  mortgagee  which  appears  to 
the  court  to  be  inequitable,  whether  It  be 
to  cancel  the  mortgage  as  a  cloud  upon  hla 
title,  or  to  enjoin  a  sale  under  the  power 
given  by  the  security,  or  to  recover  from  the 
mortgagee  the  possession  of  the  mortgaged 
premises,  the  court  will  deny  him  the  relief 
he  seeks,  except  upon  the  condition  that  he 
shall  do  that  which  is  consonant  with  equity. 
In  accordance  with  these  principles,  it  is  a 
settled  rule  that  a  mortgagor  cannot  main- 
tain ejectment  against  his  mortgagee  until 
the  debt  is  paid.  Phyfe  v.  Riley,  15  Wend. 
248,  30  Am.  Dec.  55;  Hubbell  v.  Moulson,' 
53  N.  Y.  225,  13  Am.  Rep.  519;  Fee  v.  Swlng- 
ly,  6  Mont.  51)6,  13  Pac.  376;  Roberts  v. 
Sutherlin,  4  Or.  220;  Cooke  v.  Cooper,  18 
Or.  142,  22  Pac.  945,  7  L.  R.  A.  273,  17  Am. 
St.  Rep.  700;  Frink  v.  Le  Roy,  49  Cal.  314; 
Tallman  v.  Ely,  6  Wis.  244;  Brlnkman  v. 
Jones,  44  Wis.  512;  Sabler  v.  Signer,  44 
Barb.  614;  Madison  Ave.  Baptist  Church  v. 
Oliver  St.  Church,  73  N.  Y.  82;  Wright  v. 
Wright,  7  N.  ,T.  Law,  175,  11  Am.  Dec.  546; 
Wells  V.  Van  Dyke,  109  Pa.  335;  Duke  v. 
Reed,  64  Tex.  705;  Jones,  Mortg.  {  715.  The 
debt  is  not  satisfied  or  paid  by  mere  lapse  of 
time.  The  statute  of  limitations  is  a  bar  to 
the  remedy  only,  and  does  not  extinguish  or 
even  Impair  the  obligation  of  the  debtor.  It 
Is  available  in  judicial  proceedings  only  as  a 
defense,  and  can  never  be  asserted  as  a  cause 
of  action  In  his  behalf,  or  for  conferring  up- 
on him  a  right  of  action.  It  Is  to  be  used 
as  a  shield,  and  not  as  a  sword."  In  the 
case  of  Bryan  v.  Brasius  (Ariz.)  31  Pac.  519, 


Oooding,  C.  J.,  In  rendering  the  opinion. 
says:  "But  it  is  claimed  by  appellant  that 
the  debt  secured  by  the  mortgage  was  bar- 
red by  the  statute  of  limitations  at  the  com- 
mencement of  this  action,  and  therefore  need 
not  be  paid.  I  do  not  think  a  court  of  equity 
would  ever  allow  the  statute  to  have  that 
efTect.  It  would  be  so  Inequitable  au<i 
shocking  to  all  sense  of  right  that  a  court 
exercising  equitable  powers,  as  this  court 
does,  and  recognizing  equitable  defenses,  in 
an  action  of  ejectment,  would  never  distiir!> 
the  possession  of  a  mortgagee  In  peaceable 
and  quiet  enjoyment  ander  legal  proceed- 
ings, valid  or  Invalid,  until  the  mortgage  debt 
was  paid  and  all  other  requirements  of  equi- 
ty fully  met"  The  above  cases  arose  io 
states  in  which  the  mortgage  was  of  similar 
legal  diect  as  In  our  own.  Of  like  import, 
see  Xewell,  Ej.  11:  8  Pom.  Eq.  Jur.  |  11»!>; 
HIidreth  v.  James,  109  CaL  299,  41  Pae. 
1038;  Van  Duyne  v.  Thayre,  14  Wend.  2:J4; 
Phyfe  V.  Riley,  15  Wend.  248;  Miner  v. 
Beekman,  50  N.  Y.  337;  Fee  v.  Swingly.  S 
Mont  596,  13  Pac.  875;  Johnson  v.  Sand- 
hoir,  30  Minn.  197,  14  N.  W.  880;  Stark  v. 
Brown,  12  Wis.  672,  78  Am.  Dec.  762;  Wriffht 
V.  Wright  2  Hatat  175,  11  Am.  Dec.  iHt:; 
Dnke  v.  Reed,  64  Tex.  705.  In  no  Jurisdic- 
tion where  equitable  defenses  may  be  Inter- 
posed to  an  action  In  the  nature  of  eject- 
ment for  the  recovery  of  real  property  di> 
we  find  a  dlfterent  holding.  Wheth«  the 
mortgage  there  operates,  as  at  common  law, 
to  convey  a  defeasible  title,  or  as  a  mere 
security  contract  incident  to  the  debt  does 
not  change  the  rule.  In  neither  case  will 
the  mortgagor,  or  one  claiming  under  hiic 
by  conveyance  subsequent  to  the  mortgage 
or  by  operation  of  law,  be  permitted  to  main- 
tain ejectment  against  one  shown  to  be  a 
mortgagee  in  possession  of  the  premises, 
whether  at  the  time  the  action  Is  brongbt  to 
recover  possession  tne  statute  of  limitations 
would  or  would  not  bar  an  action  by  the 
mortgagee  to  foreclose  his  mortgage  X'lt 
only  Is  this  the  law  hi  other  Jurisdictions 
having  similar  statutory  provisions  with  re- 
lation to  the  legal  effect  of  mortgages  and 
the  defenses  which  may  be  lntenx>sed  Id 
actions  of  ejectment,  but  it  so  accords  witb 
that  which  is  just  right  and  equitable  1^ 
tween  the  parties  in  this  and  all  other  ca$«$ 
where  some  technical  defect  In  legal  pnv 
ceedlngs  Is  relied  upon  to  obtain  a  nullifica- 
tion of  such  proceedings,  and  the  acts  an.! 
acquiescence  of  the  parties  therein  for  man.T 
years,  that  the  rule  commends  itself  to  ocr 
judgment  as  sound   and  wholesome. 

We  therefore  hold,  upon  the  findings  made, 
plaintiff  In  error  to  be  "a  mortgagee  In  p<:<^^ 
session,"  entitled  to  retain  such  possessui 
until  the  mortgage  debt  Is  paid  or  adjusttnt 
This  action  of  ejectment  cannot  be  maintain- 
ed against  him.  Whether,  in  the  light  of  tl;' 
findings  made,  the  heirs.  If  so  advised,  ma; 
maintain  their  action  to  redeem  the  prop- 
erty from  the  mortgage  debt  Is  not  befon^ 
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us  for  decision,  and  we  do  not  dedde.  Such 
action,  of  necessity,  would  Involve  a  deter- 
loinatlon  of  tbe  question  whether  the  sber- 
JfTs  deed  under  wlilcb  plaintiff  In  error  took 
I>ossesslon  Is  an  absolute  nullity,  and  sub- 
ject to  be  so  declared  In  a  purely  collateral 
action,  and  other  questions  which  we  bave 
found  it  unnecessary  to  consider  or  deter- 
mine In  this  case. 

It  follows,  the  Judgment  must  be  reversed, 
•with  directions  to  enter  Judgment  for  defend- 
ant Kelso  on  tbe  findings.  It  is  so  ordered. 
All  tbe  Justices  concurring. 


FIRST  NAT.  BANK  OF  WALLA  WALLA 

T.  McDONAIJD. 

(Supreme  Coart  of  Oregon.     Dec.  22,  1902.) 

BODNDARIES— INSTRDOnONS-ISSUBS. 

1.  It  is  reversible  error  to  instruct  as  to  an 
Issue  outside  those  made  by  the  pleadings. 

2.  Where,  lu  an  action  involving  a  question 
of  tbe  boundary  between  the  sontheast  and 
southwest  quarters  of  a  section,  defendant's  an- 
swer nowhere  alleged  that  he  purchased  the 
western  quarter  in  reliance  upon  the  location 
of  tbe  eastern  boundary  thereof  as  evidenced 
by  a  fence  erected  by  the  former  owners  of 
the  quarters  on  the  boundary  line  as  then  snr- 
▼eyed.  an  instruction  that,  if  defendant  pur- 
chased the  lard  in  reliance  opon  the  fence  as 
the  true  line,  then  plaintiff  was  estopped  from 
claiming  that  the  boundary  was  elsewhere, 
was  erroneons,  the  facts  assnmed  constituting 
an  estoppel  in  pais,  though  defendant's  answer 
did  not  alleg.:  an  estoppel. 

Appeal  from  circuit  court,  Umatilla  county; 
W.  R.  EUis,  Judge. 

Action  by  the  First  National  Bank  of 
Walla  Wal'a  against  D.  McDonald.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

This  is  an  action  by  the  First  National 
Bank  of  Walla  Walla  to  recover  tbe  posses- 
sion of  a  strip  of  land  in  section  28,  town- 
ship 5  N.,  range  35  B.,  in  Umatilla  county, 
Or.,  Involving  a  question  of  boundary  be- 
tween tbe  southeast  and  southwest  quarters 
of  that  section.  It  is  alleged  in  the  com- 
plaint that  plaintiff  is  a  corporation,  and  the 
owner  and  entitled  to  tbe  possession  of  tbe 
disputed  premises,  particularly  describing 
tbvm;  and  that  defendant  is,  and  has  been 
since  April  21,  1898,  in  unlawful  posses- 
sion thereof.  The  answer  denies  the  ma- 
terial allegations  of  the  complaint,  and  al- 
leges that,  for  more  than  10  years  prior  to 
the  commencement  of  the  action,  defendant 
and  his  predecessors  in  Interest  have  been  In 
tbe  open,  notorious,  exclusive,  continuous,  and 
adverse  possession  of  tbe  whole  of  tbe  dis- 
puted tract,  claiming  tbe  same  as  tbe  owner 
thereof,  and  was,  and  for  a  long  time  prior 
thereto  had  been,  tbe  owner  of  tbe  whole 
thereof.  For  a  further  defense  it  is  averred. 
In  substance,  that  plaintiff  ought  not  to  be 
permitted  to  allege  that  it  is  tbe  owner  or 
entlUed  to  tbe  possession  of  the  land  de- 
scribed in  tbe  complaint,  for  that  In  1885  one 
Alex.  Walker,  from  whom  It  claims  to  de- 


rive titie  to  said  premises,   was  tbe   own- 
er of  the  said  southeast  quarter,  and  in  pos- 
session of  tbe  disputed  tract,  and  one  L. 
Hutchinson    was   tbe   owner  of   the  south- 
west quarter;    that  tbe  boundary  between 
their  respective   lands   being  indefinite,   un- 
certain, unascertained,  and  in  dispute,  Hutch- 
inson, in  the  fall  of  1885,  caused  a  survey  of 
said  lands  to  be  made,  to  determine  the  lo- 
cation of  said  boundary,  and  Walker  was 
present   when   the   survey   was   made,   had 
knowledge  thereof,  and  acquiesced  therein; 
that  by  said  survey  it  was  ascertained  that 
the  quarter  post  on  tbe  south  side  of  said 
section  was  east  of  tbe  fence  then  erected 
to  mark  what  was  supposed  to  be  tbe  dlvls- 
•  ion  line;   that  thereafter,  and  In  accordance 
'  with  said  survey,  Walker  and  Hutchinson 
i  removed  said  fence,  and  rebuilt  it  on  the 
I  boundary    as    ascertained    by   such   survey, 
I  where  it  has  ever  since  remained  and  has 
I  been  maintained  by  Walker  and  Hutchinson 
!  and  their  successors  in  Interest  in  said  prem- 
!  ises,  including  this  defendant,  who,  ever  since 
;  the  removal  of  said  fence,  has  been  in  tbe 
j  possession  of  the  whole  of  the  demanded 
I  premises,  claiming  to  be,  and  now  is,  tbe 
i  owner  thereof;  that  plaintiff  claims  to  derive 
its  titie  to  said  premises  from  Walker,  and 
that   by  reason   of  the   facts   hereinbefore 
stated  it  should  be  estopped  from  claiming 
any  part  thereof.    Tbe  reply,  having  denied 
most  of  the  material  allegations  of  new  mat- 
ter in  the  answer,  averred,  in  substance,  that 
at  the  time  said  survey  was  made  it  was 
agreed  by  and  between  Walker  and  Hutch- 
inson   that   the   partition    fence   should   be 
moved  from  where  It  then  stood  to  the  line 
of   said   survey,    upon   condition,    however, 
that,  If  it  should  be  discovoed  not  to  be 
the  true  boundary  between  said  quarter  sec- 
tions, tbe  fence  should  be  removed  to  the 
true    boundary;     that    on    March    31,    1899, 
said  true  boundary  was  established  on  the 
line  described  in  the  complaint;    and  that 
Hutchinson   never   at  any  time  repudiated 
said  agreement.    A  trial  being  had  upon  tbe 
Issues  thus  outlined,  a  verdict  was  returned 
for  defendant,   and  Judgment  having  been 
rendered    thereon,    dismissing    the    action, 
plaintiff  appeals. 

J.  L.  Sharpstehi,  for  appellant  T.  J. 
Hailey,  for  respondent 

MOORB,  O.  J.  (after  stating  the  facts). 
It  is  contended  by  plalntifTs  counsel  that 
the  court  erred  in  giving,  over  their  objec- 
tion and  exception,  the  following  Instruc- 
tion: "Where  two  parties  by  mutual  and  un- 
qualified agreement  cause  a  boundary  line  to 
be  established  between  their  tracts,  and  build 
their  fences  upon  such  boundary  line,  and 
afterwards  dispose  of  the  lands  owned  by 
them  respectively,  with  the  division  fence 
so  marked  upon  the  ground,  and  the  purchas- 
er of  either  of  said  parties  buys,  relying  up- 
on tbe  line  so  established,  th^  other^par^  is 
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estopped  from  denying  that  sucb  line  Is  the 
true  boundary  line;  and  If  you  believe  from 
tb«  cridence  In  this  case  that,  at  the  time 
McDonald  purchased  this  land  from  Hutch- 
inson, the  boundary  line  between  the  land 
purchased  by  him  and  the  southeast  quarter 
of  said  section  28  was  marked  on  the  ground 
by  the  fence  where  It  now  Is,  and  McDon- 
ald bought  relying  upon  It  as  the  true  line, 
then  I  instruct  you  that  the  plaintiff  la 
estopped  from  claiming  that  the  line  is  other 
than  the  one  so  agreed  to  by  the  defendant,— 
If  yon  find  from  the  evidence  such  was  made, 
your  verdict  must  be  for  the  defendant" 

The  testimony  given  at  the  trial  is  incor- 
porated in  the  bill  of  exceptions,  and  shows 
that  in  1884  defendant  purchased  from 
Hutchinson  the  southwest  quarter  of  said 
section  28,  at  which  time  the  fence  rebuilt 
by  Walker  and  Hutchinson  stood  on  the  line 
as  surveyed  In  1885,  and  It,  Is  insisted  by 
defendant's  counsel  that  their  client  most 
assuredly  bought  bis  land  relying  upon  said 
fence  as  the  true  line,  and  did  not  know  of 
any  one  claiming  any  land  in  the  south  half 
of  said  section  lying  west  thereof;  and  it 
is  argued  that,  as  plaint;iff  and  defendant  are 
the  parties  mentioned  In  the  answer  as 
having  acquiesced  In  the  line  so  surveyed,  as 
being  the  true  boundary,  the  Instruction  com- 
plained of  is  within  the  issues,  and  that  in 
any  event  It  was  not  necessary  for  the  Jury 
to  have  believed  that  McDonald  bought  re- 
lying upon  tlie  fence  as  the  true  boundary. 
If  a  verdict  is  to  be  upheld  because  it  was 
luinecessary  for  the  Jury  to  believe  all  the 
instructions  given  them,  thereby  burdening 
them  with  the  duty  of  determining  not  only 
the  facts  but  also  the  law.  It  would  Irresisti- 
bly follow  that.  If  a  part  of  the  court's  charge, 
notwithstanding  its  inconsistency  or  that  it 
was  without  the  issue,  could  be  segregated, 
sufficient  to  support  the  verdict,  no  judgment 
would  ever  be  reversed.  Such  is  not  the  law, 
the  rule  being  that,  where  an  Instruction  out- 
side the  issues  is  given.  It  is  Impossible  to  say 
that  the  Jury  may  not  have  observed  and 
obeyed  It  and  placed  their  verdict  thereon. 
Morrison  v.  McAtee,  23  Or.  630,  32  Pac.  400. 
The  rule  is  well  settled  in  this  state  that  an 
instruction  outside  the  Issues  Is  erroneous, 
and  constitutes  reversible  error.  Marx  t. 
Schwartz,  14  Or.  177,  12  Pac.  253;  Wood- 
ward V.  Navigation  Co.,  18  Or.  289,  22  Pac. 
1076;  Navigation  Co.  T.  Siglin,  26  Or.  387, 
38  Pac  192;  Pearson  v.  Dryden,  28  Or.  350, 
43  Pac.  106;  Hughes  v.  McCullough,  39  Or. 
372,  65  Pac.  85. 

It  Is  nowhere  alleged  that  defendant  pvr- 
chased  the  southwest  quarter  of  section  28 
relying  upon  the  location  of  the  eastern 
boundary  thereof  as  evidenced  by  the  fence 
erected  by  Walker  and  Hutchinson  In  1885, 
and  standing  at  the  time  of  his  purchase  on 
the  line  as  then  surveyed.  The  facts  so  as- 
sumed in  the  instruction  complained  of  con- 
stitute an  estoppel  in  pais,  and  the  rule  Is 
that,  if  a  party  has  an  opportunity  to  plead 


sucb  an  estoppel,  he  must  do  so  to  take  ad- 
vantage thereof.  Rugb  v.  Ottenheimer,  6 
Or.  231,  26  Am.  Rep.  613;  Remlllard  v.  Pres- 
cott,  8  Or.  37;  Bruce  v.  Insurance  Co.,  24 
Or.  486,  34  Pac.  16;  Bays  v.  Trulson,  25 
Or.  109,  35  Pac.  26;  Nickum  v.  Burckhardt. 
30  Or,  464,  47  Pac.  788,  48  Pac  474,  60  Am. 
St  Rep.  822.  The  defendant,  prior  to  the 
trial,  must  have  known  the  facts  constitut- 
ing the  alleged  estoppel,  and  therefore  bad 
an  opportunity  to  plead  them,  but,  not  having 
done  so,  the  Instruction  quoted  is  without  the 
issues  and  erroneous. 

It  follows  from  these  considerations  tbat 
the  Judgment  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 


OLIVER  T.  ORBGW>N  SUGAR  CO. 
(Supreme  Court  of  Oregon.    Dec.  22,  1902.) 

SAUJS-GONTROVBRSIES— SBTTLEHBNT  —  CON> 

STRUCTION  OP  CONTRAOT— PAHOt. 

EVIDBNCB-SBVBRANCB. 

1.  Plaintiff  shipped  to  defendant,  in  1899.  S3 
car  loads  of  sugar  beets  in  cars  belonging  to 
three  different  roads,  which  defendant  agreed 
to  purchase  at  a  stipulated  price  per  ton.  Aft- 
er the  beets  had  been  received  and  wogbed,  it 
was  ascertained  that  the  weights  were  incor- 
rect, whereapon  it  was  agreed  that  three  spec- 
ified cars,  one  from  each  road,  shonid  be  toad- 
ed  by  the  plaintiff  "in  the  same  manner  aa  the 
cars  were  loaded  in  1899,  viz.,  loaded  fall,  with 
the  sides  built  up,  witli  rows  of  l)eets.  and 
rounded  off  as  tnll  as  the  cars  will  hold"  the. 
succeeding  season,  and  that  these  cars  should 
form  a  basis  of  settlement  for  the  beets  pre- 
viously shipped.  Held  that,  the  stipulation  as 
to  how  the  cars  should  be  loaded  being  indefi- 
nite and  uncertain  as  to  how  the  cars  were  ac- 
tually loaded  the  preceding  year,  parol  evidence 
was  admissible  to  show  such  fact 

2.  Where  a  seller  contracted  to  recdve  three 
specified  cars,  each  of  which  represented  a 
class  of  cars  loaded  the  previous  year,  which 
were  the  subject  of  a  controversy,  and  to  load 
the  cars  so  received  in  the  same  mauner  as  the 
cars  previously  shipped  in  each  class  were  load- 
ed, and  that  the  weights  of  such  cars  shonid  be 
treated  as  the  weights  of  all  the  cars  previoasly 
shipped,  snch  contract  was  severable,  and  the 
seller's  refusal  to  accept  and  load  one  of  the 
test  cars  did  not  preclude  him  from  recovering 
a  balance  dne  on  the  cars  of  the  classes  other 
than  that  represented  by  the  car  refused. 

Appeal  from  circuit  court.  Union  coonty; 
Robert  Eakin,  Judge. 

Action  by  B.  W.  Oliver  against  the  Oregon 
Sugar  Company.  From  a  judgment  In  favor 
of  defendant,  plaintiff  appeals.    Reversed. 

Turner  Oliver,  for  appellant  John  I«. 
Rand  and  Leroy  Lomax,  for  respondent 

BEAN,  J.  This  is  an  action  to  recover  ■ 
balance  alleged  to  be  due  on  a  sale  of  beets. 
Defendant  bad  Judgment,  and  plaintiff  ap- 
peals. 

In  1899  the  plaintiff  and  Turner  Oliver 
(who  has  since  assigned  his  Interest  to  the 
plaintiff)  sold  and  delivered  to  the  defendant 
33  car  loads  of  sugar  beets  at  a  certain  stipo- 
lated  price  per  ton.  Ten  of  the  cars  were 
U.  P.  steel  coal  cars,  16  were^.^^f^  coal 
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cars,  and  8  were  O.  R.  &  N.  coal  cars.  After 
the  beets  bad  been  received  by  tbe  defend- 
ant at  its  factory,  and  weighed,  it  was  as- 
certained tbat  tbe  ralkoad  car  scales  wwe 
out  of  order,  and  did  not  welgb  correctly. 
A  controversy  thereupon  arose  between  the 
Olivers  and  tbe  defendant  as  to  the  numb» 
of  tons  of  beets  actually  delivered,  and,  as 
n  basis  for  tbe  settlement  thereof,  on  Febru- 
ary 2,  1900,  it  was  stipulated  and  agreed  in 
writing  that  the  defendant  would  procure 
for  the  plaintiff  during  the  beet-dellvering 
season  of  that  year  the  following  cars,  used 
in  shipping  beets  the  previous  year,  to  wit, 
U.  P.  No.  81,767;  O.  8.  L.  No.  3,725,  and  O.  R. 
Sc  N.  No.  1,140,  and  that  the  plaintiff  would 
loau  them  "in  the  same  manner  as  -said  cars 
were  loaded  during  the  campaign  of  1899, 
viz.,  loaded  full,  with  the  sides  built  up,  with 
rows  of  beets,  and  rounded  off  as  full  as  the 
cars  will  bold,  and  with  the  same  number 
of  wagon  loads  as  they  were,  respectively, 
loaded  with  during  the  campaign  of  1899; 
and  tbat  the  wagon  loads  of  beets  so  used 
in  loading  said  cars  shall  be  weighed  by  said 
84acond  parties  before  loading  same  on  the 
cars,  and  said  car  loads  of  beets  shall  be 
weighed  on  corrected  scales  at  La  Grande, 
said  wagon-load  weights  being  used  in  checl^- 
Ing  up  with  said  car-load  weights  in  deter- 
mining the  accuracy  of  such  weights;  and  it 
is  mutually  agreed  that  such  verified  car- 
load weights  shall  be  used  as  a  basis  for 
estimating  the  weights  of  all  tbe  car  loads 
of  beets  delivered  at  said  sugar  factory  by 
said  second  parties  during  tbe  season  of 
1899."  It  was  impossible  to  procure  the  U. 
P.  and  O.  8.  L.  cars  specified  and  described 
In  the  contract  at  the  time  they  were  needed 
in  1900,  and  two  other  cars  were,  by  mutual 
agreement,  substituted  for  them,  and  used 
in  their  place.  The  O.  R.  &  N.  car,  however, 
was  in  the  railroad  yards  at  La  Grande,  and, 
according  to  the  defendant's  testimony,  plain- 
tlflT  i-efused  to  accept  or  use  it  because  it 
was  too  small,  while,  on  the  other  band, 
plaintiff  testified  that  it  could  not  be  secured 
because  it  was  loaded;  and  tbat  upon  the 
suggestion  and  at  the  request  of  the  defend- 
ant's manager  he  agreed  to  accept  another 
car  of  the  same  capacity,  to  be  selected  and 
sent  to  him  by  the  defendant  A  short  time 
afterward  tbe  defendant  sent  an  O.  S.  L.  and 
a  U.  P.  car  to  the  plaintiff,  who  loaded  them 
in  the  same  manner  as  he  contends  the  cars 
were  loaded  in  1899.  Taking  tbe  weight  of 
the  beets  thereon  as  a  basis  for  determining 
the  amount  delivered  during  the  previous 
year,  there  is  a  distinct  balance  due  the 
plaintiff.  The  record  contains  several  assign- 
ments of  error,  but  they  may  all  be  grouped 
under  two  principal  beads:  (1)  The  admis- 
sion of  parol  testimony  to  show  the  manner  in 
which  the  cars  containing  the  beets  shipped 
by  the  plaintiff  during  tbe  year  1899  were 
loaded;  and  (2>  the  instructions  to  the  Jury 
that.  If  plaintiff  refused  to  accept  and  use 
tlie  O.  R.  &  N.  car  mentioned  and  specified 


in  the  agreement  of  February,  1900,  and  no 
other  car  was  substituted  therefor  by  consent 
of  the  parties,  he  could  not  recover  in  this 
action. 

It  is  Insisted  tbat  parol  evidence  was  not 
admissible  to  show  the  manner  in  which  the 
cars  were  loaded  by  the  plaintiff  in  1899, 
because  tbe  written  contract,  providing  a 
method  of  settling  the  dispute  between  the 
parties  as  to  the  quantity  of  beets  actually 
delivered,  stipulated  that  such  cars  were 
"loaded  full,  with  the  sides  built  up,  with 
rows  of  beets,  and  rounded  off  as  full  as 
the  cars  will  bold,"  and  this.  It  is  contended. 
Is  conclusive  between  the  parties.  The  pro- 
vision in  question,  however.  Is  a  mere  recital 
of  tbe  manner  in  which  tbe  cars  were  loaded, 
and  evidently  was  not  intended  to  preclude 
all  inquiry  on  that  subject  It  is  Inserted 
parenthetically,  after  the  clause  specifying 
that  tbe  test  cars  shall  be  loaded  in  tbe  same 
manner  as  tliey  were  loaded  in  1899,  and  la 
introduced  with  a  videlicet,  the  office  of 
which  is  to  particularize  or  in  some  manner 
I  explain  what  has  gone  before.  19  Enc.  PI. 
;  &  rrac.  257.  Tbe  contract  must  be  con- 
I  strued  as  a  whole,  and  not  with  reference  to 
I  a  single  and  isolated  provision.  The  agree- 
I  ment  is.  tbat  the  cars  shall  be  loaded  in  tbe 
same  manner  as  they  were  the  previous  year, 
with  the  same  number  of  wagon  loads,  but 
is  Indefinite  and  uncertain  as  to  how  they 
were  actually  loaded  during  that  year,  ex- 
cept the  general  statement  that  they  were 
"loaded  full,  with  the  sides  built  up,  with 
rows  of  beets,  and  rounded  off  as  full  as  tbe 
cars  will  hold."  The  height  of  the  sides 
when  built  up,  or  of  tbe  beets  when  rounded 
off,  and  the  manner  in  which  they  were 
placed  on  tbe  cars,  are  all  matters  outside 
of  the  stipulation,  necessarily  depending  up- 
on parol  testimony.  The  controlling  feature 
of  the  agreement  is  that  the  cars  shall  be 
loaded  by  the  plaintiff  hi  1900  in  substantial- 
ly the  same  manner  as  they  were  loaded  the 
previous  year,  in  order  that  a  fair,  reason- 
able, and  just  basis  may  be  obtahied  from 
which  to  ascertain  the  number  of  tons  ac- 
tually delivered  in  that  year.  This  was  tbe 
manifest  object  of  the  agreement,  and  it 
should  be  given  such  a  construction  as  will 
accomplish  the  intention  of  the  parties.  Aft- 
er instructing  the  jury  that  it  was  the  duty 
of  the  defendant  to  furnish  the  test  cars 
mentioned  in  the  conti-act,  and  that,  If  it 
failed  to  provide  the  particular  O.  R.  &  N. 
car  specified,  the  O.  S.  L.  car  furnished  by 
It  If  about  the  same  size,  could  be  used  as 
a  test  by  which  to  ascertain  the  number  of 
tons  of  beets  shipped  on  the  O.  R.  &  N.  cars, 
the  court  proceeded:  '"But  If  you  find  that 
car  1,140  was  in  the  yard,  and  Oliver  refused 
for  any  reason  to  accept  it  as  a  test  car,  as 
mentioned  in  the  contract,  then  he  cannot 
use  as  a  test  car  for  weights  of  the  O.  R.  & 
N.  cars  of  '09  the  O.  8.  L.  car,  and  therefore 
cannot  recover  In  this  action."  And  again: 
"I  instruct  you,  gentlemen  of  the  jury,  tbij^ 
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If  you  And  tbat  the  plaintiff  refused  to  ac- 
cept tlie  O.  R.  &  N.  car  No.  1,140,  and  to  load 
tlie  same  as  a  test  car,  and  tbat  such  car 
was  tendered  to  him  for  that  purpose  by 
the  defendant,  and  no  other  car  was  accepted 
In  lieu  of  such  car,  then  I  instruct  you  that 
plaintiff  has  failed  to  comply  with  the  stipu- 
lation, and  you  must  find  for  the  defendant" 
These  instructions  proceed  on  the  theory 
that  the  contract  providing  a  method  for  the 
settlement  of  the  dispute  between  the  par- 
ties as  to  the  quantity  of  beets  delivered 
during  the  year  1899  Is  entire,  and  not  sever- 
able, and  tliat  plaintiff  cannot  recover  at  all 
if  he  refused  to  accept  and  use  the  O.  R.  & 
N.  test  car  specified  therein.  This  Is  an  er- 
roneous interpretation  of  the  contract.  It  is 
admitted  that  during  the  year  1899  the  plain- 
tiff sold  and  delivered  to  the  defendant  33 
car  loads  of  beets,  and  that  it  agreed  to  pay 
therefor  a  certain  stipulated  price  per  ton. 
Eiich  car  load  was  weighed  separately,  and, 
if  the  beets  on  any  one  car  weighed  more 
than  the  quantity  paid  for,  the  plaintiff 
would  certainly  be  entitled  to  recover  the 
difference.  Tne  contract  now  under  consid- 
eration was  entered  into  between  the  parties 
as  a  method  by  which  to  ascertain  the  actual 
weight  of  each  car  load  of  beets  delivered. 
By  Its  terms  the  cars  were,  for  convenience, 
divided  Into  three  classes,  to  wit,  10  U.  P., 
15  O.  S.  L.,  and  8  O.  R.  &  N.  cars,  a  certain 
specified  car  of  each  class  being  selected  and 
agreed  upon  by  the  parties  as  a  means  by 
which  to  ascertain  the  number  of  tons  of 
beets  shipped  by  that  class.  The  refusal  of 
the  plaintiff,  therefore,  to  accept  or  use  a 
car  Intended  as  a  test  for  ascertaining  and 
determining  the  number  of  tons  of  beets 
■hipped  in  a  particular  class,  would  not  pre- 
vent him  from  recovering  whatever  might  be 
due  on  the  shipments  made  by  the  other  two 
classes.  The  O.  R.  &  N.  car,  which  It  is  al- 
leged he  refused  to  accept  and  use,  related 
only  to  8  of  the  33  car  loads  of  beets.  The 
other  car  loads  belonged  to  the  other  two 
classes,  and  were  to  be  tested  or  measured 
by  the  two  test  cars  agreed  upon  by  the  par- 
ties for  that  purpose.  The  right  to  recover 
on  one  class  is  not  dependent  on  the  right  to 
recover  on  another.  The  plaintiff  could  re- 
fuse to  use  one  of  the  test 'cars  without  de- 
feating a  recovery  under  the  contract  for 
what  Is  actually  due  him  for  beets  shipped 
by  the  others,  less  such  damages  as  the  de- 
fendant may  have  suffered  by  such  refusal. 
The  beets  were  to  be  paid  for  by  the  ton, 
and  when  the  quantity  delivered  by  either 
of  the  classes  of  cars  specified  was  ascer- 
tained the  contract  was  thereby  so  far  per- 
formed that  the  rights  and  obligations  of  the 
parties  with  reference  to  such  car  loads  were 
fully  fixed  and  established.  Whether  a  con- 
tract is  entire  or  severable  is  a  question  of 
construction,  depending  upon  the  intention  of 
the  parties,  to  be  ascertained  and  determined 
from  the  language  employed,  the  subject- 
matter,  and  the  surrounding  circumstances. 


"If  the  part  to  be  performed  by  one  party," 
says  Mr.  Justice  Prim,  "consistB  of  several 
distinct  and  separate  items,  and  the  price  to 
be  paid  by  the  othee  Is  apportlcHied  to  each 
Item  to  be  performed,  or  Is  left  to  be  implied 
by  law,  such  a  contract  will  generally  be 
held  to  be  severable.  And  the  same  rule 
holds  where  the  price  to  be  paid  Is  clearly 
and  distinctly  apportioned  to  different  parts 
of  what  is  to  be  performed."  Tenny  v.  Mul- 
vuney,  8  Or.  129,  137.  Accepting  these  weU- 
recognizcd  rules  of  construction,  the  contract 
now  under  consideration  must  be  regarded 
as  severable,  and  not  entire. 

Counsel  for  the  defendant  argue  that  In 
making  the  contract  the  parties  were  en- 
deavoring to  reach  an  equitable  basis  for  the 
settlement  of  the  dispute  then  existing  be- 
tween them,  and  that  only  by  using  all  three 
of  the  cars  could  a  general  average,  fah-  and 
equitable  to  both  parties,  be  established. 
But,  if  this  was  the  Intention  of  the  {tarties, 
it  is  not  apparent  why  three  cars  should  have 
been  selected.  One,  or  at  most  two,  would 
have  been  sufficient  to  accomplish  the  pur- 
pose intended  in  such  case.  Looking  at  the 
contract  from  any  point  of  view.  It  Is  sus- 
ceptible of  no  reasonable  interpretation  other 
than  that  the  parties  Intended  to  select  a 
test  car  for  each  of  the  classes  of  cars  used 
In  shipping  beets  during  the  year  1899,  and 
that  the  selection  of  one  did  not  depend  upon 
the  selection  of  the  others. 

Attention  is  called  to  the  fact  that  it  ap- 
pears from  the  statement  of  weights  of  the 
several  car  loads  delivered  In  1899  that  the 
O.  R.  &  N.  car  mentioned  In  the  compromise 
agreement  was  the  smallest  of  tbat  clasa 
and  tbat  the  D.  P.  car  was  the  largest  of  its 
class,  and  It  is  argued  tbat  this  shows  an 
Intention  to  make  the  selection  of  one  depend 
upon  the  selection  of  the  others.  But  this 
argument  Is  based  upon  results  obtained  by 
weighing  upon  scales  admitted  to  have  been 
grossly  out  of  order  and  incorrect,  and  there- 
fore not  reliable. 

It  follows  that  the  Judgment  of  the  court 
below  must  be  reversed,  and  a  new  trial  or- 
dered. 


STATE  er  rel.  TURNER  T.  QRAT. 

(Supreme  Court  of  Oregon.     Dec.  22,  1902.) 

CONTEMPT— APPHAL-CONDOCT  CONSTITUT- 
INO  CONTEMPT— EVIDENCE. 

1.  Though  at  common  law  a  superior  court 
of  record  was  the  sole  judge  of  contempt  com- 
mitted against  Its  antborl^  and  dignity,  and 
Its  judgments  Inflicting  punishments  ou  con- 
temners were  not  reviewable,  a  person  ad- 
judged guilty  of  contempt  by  a  cfrcnit  court 
may,  under  the  express  provisions  of  BeL  ft 
C.  Ann.  Codes  &  St.  {  670,  appeal  in  like  man- 
ner and  with  like  effect  as  from  a  judgment  in 
an  action. 

'2.  Evidence  in  contempt  proceedings,  char- 
ging defendant  with  violatmg  a  decree  re- 
straining   hioi    from    obstructing    the    flow    of 

f  1.  See  Contempt,  vol.  10.  C«Dt  n^ILfU,  SS. 
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water  in  a  stream,  held  su6acieiit  to  support  a 
fiuding  that  the  acts  dooe  by  him  obstrncted 
the  flow  of  the  water  in  such  a  manner  as  to 
prevent  its  reaching  the  head  of  a  ditch  desig- 
nated in  the  decree,  and  in  contravention  of 
the  terms  thereof. 

Appeal  from  circuit  court,  Malheur  coun- 
ty;  M.  D.  Clifford,  Judge. 

Contempt  proceedingra  by  the  state,  on  the 
relation  of  A.  W.  Turner,  against  G.  J.  Oray. 
From  a  Judgment  adjudging  defendant  guilty 
of  contempt,  he  appeals.    Affirmed. 

Will  R.  King  and  L.  R.  Webster,  for  ap- 
giellant.    John  L.  Rand,  for  respondent. 

MOORE,  C.  J.  This  Is  a  special  proceed- 
ing for  the  punishment  of  an  alleged  con- 
tempt The  affidavit  of  the  relator,  A.  W. 
Turner,  is  to  the  effect  that,  having  Insti- 
tuted a  suit  In  the  circuit  court  of  the  state 
of  Oregon  for  Malheur  eouoty  against  J.  L. 
Cole,  B.  F.  Kendall,  and  G.  J.  Gray,  it  was 
decreed  on  December  6,  189S,  In  pursuance 
of  a  mandate  of  this  court  (Turner  v.  Cole, 
SI  Or.  154,  49  Pac.  971),  that  he  was  the 
prior  appropriator  of  the  water  of  Wlliow 
creek,  and  entitled,  from  April  1st  to  July 
15th  of  each  y.'ar,  to  100  Inches,  and  for  the 
remainder  of  the  time  to  50  inches,  thereof, 
to  be  measured  at  the  head  of  what  is  known 
as  the  "Imbleror  Fence  Ditch,"  and  said  de- 
fendants were  enjoined  from  diverting  the 
water  of  that  stream  In  any  manner  so  as 
to  Interfere  with  the  quantity  thereof  award- 
ed to  blm;  that,  notwithstanding  said  decree 
was  still  In  force.  Gray  had,  since  July  15, 
1901,  knowingly  and  intentionally  diverted 
the  water  of  Willow  creek,  and  prevented 
the  quantity  thereof  allowed  him  from  flow- 
ing to  the  head  of  said  ditch;  and  that,  hav- 
ing frequently  demanded  of  him  the  removal 
of  the  obstruction  to  the  flow  of  the  water 
to  which  he  Is  entitled,  and  to  permit  the 
required  quantity  thereof  to  reach  the  head 
of  snid  ditch,  he  had  refused  to  comply  there- 
with. Based  upon  this  affidavit,  and  the  mo- 
tion of  the  district  attorney  therefor,  an  or- 
der was  issued  by  the  court  requiring  the 
defendant  to  appear  before  It  at  a  time  des- 
ignated, and  show  cause,  if  any  lie  had,  why 
lie  should  not  be  punished  for  contempt, 
which  order  having  been  personally  served 
upon  him,  he  appeared  as  required;  and  the 
coort,  after  Investigating  the  charge,  found 
tiim  guilty  of  the  contempt  as  alleged,  and, 
Iiaving  fined  him  $30  and  the  costs  and  dis- 
bursements of  the  proceeding,  he  appeals 
from  the  judgment  thus  rendered. 

It  Is  contended  by  defendant's  counsel  that 
there  was  no  evidence  introduced  at  the  hear- 
ing tending  to  show  any  violation  of  the 
terms  of  tlie  decree,  and  hence  the  court  err- 
ed in  overruling  tlieh:  motion  for  a  judg- 
ment of  nonsuit.  All  the  testimony  taken 
Is  attoched  to,  and  made  a  part  of,  the  bill 
of  exceptions,  a  consideration  of  which  shows 
ttiat  the  defendant  placed  a  dam  In  Willow 
«n>ek,  and  diverted  the  water  thereof  in  such 


a  manner  as  to  prevent  its  flowing  in  a 
certain  ditch  extending  from  said  creek 
through  his  land  and  that  of  the  relator; 
and  the  principal  Inquiry  is  whether  such 
diversion  prevented  the  flow  of  water  to  the 
head  of  the  ditch  mentioned  In  the  decree. 
At  the  hearing  the  relator  introduced  in  evi- 
dence a  map  upon  which  Willow  creek  is 
represented  as  flowing  through  Gray's  land, 
where  it  is  tapped  by  a  ditch  constructed  on 
the  easterly  side  of  the  creek.  This  stream 
also  flows  through  the  relator's  land,  joining 
Gray's  on  the  east  where  it  Is  Intersected 
by  another  ditch,  constructed  on  the  west- 
erly side  thereof.  In  Turner  v.  Cole,  supra, 
Mr.  Justice  Wolverton,  in  speaking  of  the 
relator  and  these  ditches,  says:  "The  plain- 
tiff claims  to  have  acquired  his  right  by  ap- 
propriation and  use  of  the  waters  of  Willow 
creek,  diverted  therefrom  by  means  of  two 
ditches,  which  tap  the  creek,  one  upon  each 
side,  in  the  southeast  quarter  of  section  10, 
township  16  south,  range  43  east,  In  Malheur 
county.  Wlliow  creek  runs  in  a  southeast- 
erly course,  and  these  ditches  are  so  con- 
structed that  they  Incompass,  upon  the  north, 
east,  and  west,  the  principal  portion  of  plaln- 
tifTs  lands."  Further  in  the  opinion,  in  re- 
ferring to  these  artificial  conduits.  It  Is  said: 
"The  ditches  have  been  utilized  as  a  means 
of  constructing  a  fence,  for  drainage,  and  for 
Irrigation,  but  there  is  much  conflict  In  the 
testimony  touching  the  real  purpose  for 
which  they  were  originally  constructed." 
This  excerpt  from  the  opinion  is  taken  to 
determine,  If  possible,  the  location  of  the 
Imbler  or  fence  ditch.  It  will  be  observed 
from  the  language  quoted  that  these  ditches 
were  used  as  a  means  of  turning  stock.  The 
statement  thus  made  is  supported  by  the 
testimony  of  N.  Darnell,  who,  as  a  witness 
at  the  trial  of  the  suit  in  which  the  opinion 
was  rendered,  said  that  there  was  a  fence 
ditch  on  each  side  of  the  creek.  The  testi- 
mony taken  at  this  examination  also  shows 
that  each  of  said  trenches  mentioned  in  the 
opinion  was  known  as  a  "fence  ditch."  The 
word  "fence,"  when  used  as  a  synonym  for 
"Imbler,"  and  as  qualifying  the  word  "ditch," 
adds  no  particular  signification  to  the  term, 
and  for  this  reason  may  properly  be  reject- 
ed. Gray  owns  the  S.  W.  %  of  the  N.  W. 
%,  the  N.  %  of  the  S.  W.  %,  and  the  S.  W. 
^4  of  the  S.  W.  %  of  section  10  in  township 
16  S.,  range  43  E.  of  the  Willamette  merid- 
ian; and  Turner  owns  the  S.  E.  %  of  that 
section.  It  appears  from  the  map  introduced 
in  evidence,  and  from  the  testimony  given 
at  the  bearing,  that  the  djtch  constructed 
on  the  easterly  side  of  Willow  creek  taps 
that  stream  in  the  S.  W.  %  of  the  N.  W.  % 
of  section  10,  and  that  the  ditch  dug  on  the 
opposite  side  takes  the  water  from  the  creek 
In  the  S.  W.  %  of  the  S.  E.  %  of  said  sec- 
tion, about  a  mile  below  the  head  of  the 
upper  ditch.  It  will  be  remembered  that  the 
opinion  quoted  from  states  that  both  ditches 
tap  the  creek  In  the  S.  E.  %  of  section  10. 
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The  transcript  of  that  case  does  not  now 
contain  any  map  of  the  premises,  and  it  may 
have  been,  as  is  sometimes  the  case,  in  the 
absence  of  a  plat  of  the  locns  in  quo,  that 
counsel  at  the  trial  sitetcbed  a  general  out- 
line of  the  stream,  ditches,  and  land,  or  it 
is  possible  that  such  statement  was  based 
upon  the  testimony  of  witnesses  whose  at- 
tention was  not  particularly  called  to  the 
uiatter;  but,  however  this  may  be,  we  think 
the  opinion  incorrectly  located  the  head  of 
the  upper  ditch,  which  taps  the  stream  In 
the  N.  W.  %  of  section  10,  and  on  Gray's 
land,  at  the  point  indicated  on  the  map.  If 
the  lower  means  of  direrting  the  water  be 
kuown  as  the  "Imbler  Ditch,"  the  defend- 
ant, as  we  understand,  may,  from  his  ol>- 
struction  of  the  stream  above  the  head  of 
the  upper  ditch,  divert  the  water  on  the 
southerly  side  of  the  creek,  use  It  In  irrigat- 
ing his  premises,  and  return  the  required 
quantity  at  the  head  of  the  lower  ditch; 
thereby  depriving  Turner  of  the  use  of  the 
water  to  irrigate  his  land,  which  lies  on  the 
easterly  side  of  the  stream.  If,  however,  the 
lower  ditch  be  the  one  specified,  no  dis- 
obedience of  the  decree  has  occurred:  but, 
if  the  upper  conduit  be  known  as  the  "Im- 
bler Ditch,"  It  follows  that  the  defendant  Is 
guilty  as  charged.  It  is  impossible  to  recon- 
cile the  conflict  In  the  testimony  In  respect 
to  the  identity  of  the  ditch  mentioned  in  the 
decree;  the  defendant  and  several  of  his  wit- 
nesses stating  that  they  never  heard  the 
upper  ditch  called  by  that  name  until  after 
the  decree  was  rendered,  and  that  the  ditch 
specified  in  the  decree  taps  Willow  creek  on 
Turner's  land.  3.  L.  Cole,  appearing  as  de- 
fendant's witness,  testified  that  the  lower 
ditch  was  constructed  by  a  Mr.  Price  as  a 
means  of  turning  stock,  and  called  the  "Price 
or  Fence  Ditch,"  but,  the  premises  across 
which  it  was  dug  havhig  been  sold  to  Imbler, 
the  ditch  was  thereafter  generally  known  by 
the  name  of  the  latter.  Turner,  however, 
testified  that  the  ditch  on  the  east  side  of 
the  creek,  which  tapped  the  stream  on  Gray's 
land,  was  known  as  the  "Imbler  Ditch,"  and 
tiiat  the  lower  ditch  was  dug  by  Price,  Kim- 
ball, and  himself,  but  had  not  l)een  used  for 
10  or  12  years.  Frank  Start  testified  that 
for  17  years  he  had  known  the  upper  ditch, 
which  was  constructed  by  one  Crocker,  and 
now  known  as  the  "Imbler  Ditch."  We 
have  examined  the  testimony  given  at  the 
trial  of  the  suit  in  which  the  decree  alleged 
to  have  been  violated  was  rendered,  and  find 
tiiat  Turner,  the  relator  herein,  as  a  witness 
in  his  own  behalf,  testified  that  nearly  all 
his  land  was  irrigated  by  water  from  the 
Imbler  ditch.  At  that  time  no  controversy 
existed  in  relation  to  the  ditches,  the  ques- 
tion at  issue  in  the  suit  being  the  prior  right 
of  appropriation;  and  from  Turner's  testi- 
mony, given  at  that  trial,  the  name  of  the 
ditch,  as  stated  by  him,  may  have  been  in- 
corporated in  the  decree  as  a  means  of  iden- 
tifying the  particular  one,  at  the  head  of 


which  the  water  awarded  him  was  to  be 
measured. 

At  the  common  law  a  superior  court  of 
record  was  the  sole  Judge  of  contempt  com- 
mitted against  its  authority  and  dignity,  aM 
its  Judgments  inflicting  punishment  upon  con- 
temners were  not  reviewable  by  writ  of  er- 
ror. Rap.  Contempt,  {  141.  In  this  stat^ 
however,  the  statute  confers  upon  either  par- 
ty the  right  of  appeal  from  a  Judgment  of 
contempt,  to  be  taken  in  like  manner  and 
with  like  effect  as  from  a  Judgment  in  aa 
action.  Bel.  &  O.  Ann.  Codes  &  8t  I 
670.  If  it  be  assumed  that  upon  a  mottim 
for  a  Judgment  of  nonsuit  the  testimony 
given  at  the  trial  is  to  be  considered  in  this 
court,  as  in  the  court  below,  we  are  satisflei 
that  the  preponderance  is  on  the  side  of  re- 
lator's contention  that  the  Imbler  ditch  tapa 
Willow  creek  on  the  defendant's  land,  ant 
that  he  obstructed  the  flow  of  the  water 
therein  In  such  a  manner  as  to  prevent  Its 
reaching  the  head  of  said  ditch. 

Other  errors  are  assigned,  but,  deeming 
them  unimportant,  the  Judgment  la  affirmed. 


CROSSBN  v.  GRANDY. 

(Supreme  Court  of  Oregon.     Dec.  22,  190S.) 

WATER  COURSE  —  DAM  —  OVBRFUJW  —  COJI- 
PLAINT—SUPFICIBNClf— MOTION  TO  STRUCK 
OUT— DBMURRKR—ETIDENCB— INSTRUCTIONS 
—APPEAL. 

1.  Where  a  complaint  in  an  action  for  dsB- 
ases  to  land  by  overflow  alleged  that  "th* 
plaintiff  leased  from  J.  N.,  the  owner  in  fee  of 
the  S.  E.  Vi,"  etc.,  "for  the  term  of  five  years," 
and  the  property  is  repeatedly  referred  to  iu  tlie 
complaint  as  "said  land,"  "the  land  hereinbe- 
fore described  and  leased  by  plaintiff,"  "tl* 
land  leased  and  possessed  by  plaintiff  as  here- 
inbefore alleged,  etc.,  it  is  manifest  that  the 
use  of  the  preposition  "of  in  sach  descriptioB 
was  a  clencal  error;    and  a  demurrer  on  the 

frround  that  the  land  was  merely  alleged  as  lie- 
onging  to  J.  N.,  and  not  as  leased  by  plaintiff, 
was  properly  overruled. 

2.  Where,  in  an  action  for  orerflowing  land 
for  a  series  of  years,  damages  are  alleged  wbiek 
must  have  occurred  after  the  commencement  of 
the  action,  and  also  damafses  which  are  barred 
by  limitations,  .the  remedy  is  by  motion  to  strike 
out.  and  not  by  demurrer. 

3.  In  an  action  for  overflowing  land  dnrinc 
certain  years  by  means  of  a  dam,  evidence  ttut 
other  parties  maintained  a  dam  at  the  same 
place  unriug  prior  years,  and  that  no  damag* 
resulted,  but  without  showing  that  such  dam 
was  of  the  same  kind  or  height  as  that  main- 
tained by  defendant,  was  properly  excluded. 

4.  An  instruction  that  if  defendant  obstruct- 
ed the  channel  of  the  stream  on  bis  land,  as  a 
result  of  which  the  water  backed  up  and  on 
the  plaintiff's  land,  defendant  would  be  liable 
for  at  least  nominal  damnges,  if  erroneoos, 
wns  harmless,  where  the  jnry  found  actoal 
damn  Res. 

3.  Where  all  the  evidence  is  not  contained  in 
the  record,  it  will  be  presumed  ou  appeal  that 
facts  assumed  in  an  instruction  were  either  ad- 
mitted or  conclusively  proven  on  the  trial. 

0.  Where  the  substance  of  instructions  tc- 
qucste<l  by  defendant  is  given,  the  refusal  t« 
give  the  instructions  iu  detail  is  not  reversilile 
error. 

7.  In  an  action  for  damages  resulting  from 
the  overflow  of  plaintjffg  ^la(^(t|^nfnsal  ts 
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permit  Us  cross-examination  concerning  the 
manner  in  which  he  irrigated  his  land,  or 
whether  he  promised  his  tenant  to  protect  bim 
trom  water  by  a  levee,  was  not  error. 

8.  Where  the  bill  of  exceptions  does  not 
show  that  certain  instructions  were  excepted  to, 
they  present  no  question  tor  consideration  on  ap- 
peal. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakln,  Judge. 

Action  by  M.  S.  Crossen  against  William 
Orandy.  From  a  judgment  for  plaintiff,  de* 
fendant  appeals.    Affirmed. 

This  action  was  commenced  May  20,  1901, 
to  recover  damages  for  alleged  injuries  to 
real  property  occasioned  by  backwater.  Tbe 
complaint  alleges  "that  in  the  year  1897  the 
plaintiff,  together  with  other  lands,  leased 
from  Jacob  Xewman,  the  owner  In  fee  of 
the  S.  &  ^  of  the  S.  R  %  of  Sec.  26,  Twp. 
3  south  of  range  38  B.,  W.  M.,  for  the  term 
of  five  years,  which  said  lease  by  its  terms 
included  the  years  commencing  with  tbe 
year  1897,  *up  to  and  Including  the  year 
1901";  that,  under  and  by  virtue  of  the 
terms  of  such  lease,  plaintiff  has  ever  since 
occupied  and  made  an  effort  to  use  "said 
land  for  raising  grain";  that  It  was  valuable 
for  that  purpose,  and  the  use  thereof  reason- 
ably worth  the  sum  of  $5  an  acre  per  year; 
that  Ladd  creek,  a  natural  stream  of  water, 
flows  near  by  and  adjacent  thereto,  and  that, 
at  all  the  times  alleged  in  the  complaint,  de- 
fendant was  and  is  in  possession  and  the 
reputed  owner  of  lands  on  Ladd  creek,  below 
"the  34  acres  of  land  hereinbefore  described, 
and  leased  by  plaintiff  as  alleged";  that  In 
1898  the  defendant  constructed  a  dam  across 
such  stream  on  his  land,  which  he  has  ever 
since  maintained,  thereby  during  tbe  spring 
of  tbe  years  1898,  1809,  IfiOO,  and  1901  caus- 
ing the  waters  thereof  to  flow  back  upon, 
overflow,  and  percolate  "the  said  34  acres 
of  land  leased  and  possessed  by  plaintiff  as 
hereinbefore  alleged,"  rendering  It  unfit  for 
cultivation  and  valueless  to  the  plaintiff; 
"that  at  the  time  this  plaintiff  leased  such 
land,  in  1897,  as  hereinbefore  alleged,"  34 
of  the  40  acres  described  were  overgrown 
with  weeds  and  worthless  grass  and  unfit 
for  cultivation;  that  plaintiff  was  compelled 
to,  and  did,  break  up,  plow,  and  prepare  tbe 
same  for  cultivation,  a<^  an  expense  of  $3  an 
acre;  that  tbe  reasonable  yearly  rental  value 
of  the  land  was  $5  an  acre;  that,  by  reason 
of  the  overflow  caused  by  defendant's  dam, 
the  plaintiff  was  unable  to  profitably  use 
the  same  during  the  year  1808,  and  was  there- 
fore damaged  In  the  sum  of  $102,  the  cost  of 
plowing,  and  $170  as  rental  value,  amount- 
ing in  the  aggregate  to  $272;  that  hi  1899 
plaintiff  leased  the  land  to  one  Porter,  but 
on  account  of  defendant's  dam  It  was  again 
Inundated  and  overflowed,  and  he  was  com- 
pelled to,  and  did,  pay  Porter  $50  on  account 
thereof,  and  was  damaged  In  that  amount; 
that  in  1900  be  again  prepared  the  ground  for 
cultivation,  at  a  cost  of  $51.  but  was  unable 
lo  U8»  It  on  account  of  the  overflow  caused 


by  defendant's  dam,  and  was  thereby  dam- 
aged in  the  sum  of  $5  an  acre,  the  reason- 
able rental  value  of  the  property,  in  addition 
to  the  cost  of  preparing  It  for  cultivation, 
amounting  in  the  aggregate  to  $221;  that  In 
the  spring  of  1901  he  again  plowed  and  pre- 
pared the  same  for  cultivation,  at  a  cost  of 
$51,  but  was  prevented  from  using  It  by  the 
overfiow,  and  was  damaged  for  that  year  In 
the  sum  of  $221.  A  demurrer  to  the  com- 
plaint on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
was  overruled,  and  defendant  answered,  de- 
nying all  the  material  allegations  of  the  com- 
plaint Upon  the  Issues  joined,  a  trial  was 
had,  resulting  In  a  verdict  and  judgment  In 
favor  of  the  plaintiff  for  $100.  and  defend- 
ant appeals. 

Turner  Oliver,  for  appellant  W.  T,  Slater, 
for  respondent 

BEAN,  J.  (after  stating  the  facts).  It  is 
first  Insisted  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained,  because 
the  land  alleged  to  have  been  damaged  by 
the  acts  of  the  defendant  Is  not  sufficiently 
described.  The  allegation  Is  "that  in  the 
year  1897  the  plaintiff,  together  with  other 
lands,  leased  from  Jacob  Newman,  the  own- 
er In  fee  of  the  S.  E.  %,"  etc.,  "for  the  term 
of  five  years."  etc.;  and  It  Is  argued  that  this 
Is  simply  an  averment  that  Newman  was  the 
owner  In  fee  of  the  land  described,  and  not 
that  plaintiff  leased  It  from  hhn.  But  when 
this  allegation  is  construed  In  reference  to 
and  in  connection  with  the  other  averments 
of  the  complaint.  It  is  apparent  that  the  use 
of  the  preposition  "of"  In  the  description 
WAS  a  mere  clerical  error.  The  property  is 
repeatedly  referred  to  In  the  complaint  as 
"said  land,"  "the  land  hereinbefore  describ- 
ed and  leased  by  plaintiff,"  "the  land  leased 
and  possessed  by  plaintiff  as  hereinbefore  al- 
leged," and  "land  leased  In  1897,  as  herein- 
before alleged";  thus  clearly  Indicating  an 
intention  on  the  part  of  the  pleader  to  aver 
that  plaintiff  was  in  possession  of  the  40 
acres  particularly  described,  as  lessee  there- 
of. The  purport  of  the  entire  complaint  Is 
that  by  virtue  of  a  lease  for  the  term  of  five 
years  from  Newman,  the  owner  in  fee  of  the 
land  described,  plaintiff  occupied  and  made 
an  effort  to  use  and  cultivate  It  for  raising 
grain  during  the  years  1898,  1899,  1900,  and 
1901,  but  was  prevented  from  successfully 
doing  so  by  the  water  of  Ladd  creek,  flowing 
back  upon  and  overflowing  the  same  because 
of  a  dam  erected  and  maintained  by  the  de- 
fendant. This  is  a  sufficient  statement  of  a 
cause  of  action,  especially  after  answer  and 
judgment 

Objection  Is  also  made  to  the  allegation  of 
damages  for  the  year  1901,  a  part  of  which 
must  necessarily  have  accrued  after  the  com- 
mencement of  the  suit,  and  to  the  Item  of 
damages  for  plowing  and  preparing  the 
ground  for  cultivation  In  1898.  But  neither 
of  these  averments  rendered  the,  comidalBt 
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vulnerable  to  a  general  demurrer,  and  besides 
there  Is  nothing  in  the  record  indicating  that 
either  was  considered  as  a  factor  In  estimat- 
ing the  damages  or  arriving  at  the  verdict 
If  the  allegations  were  Improper,  the  rem- 
edy was  by  motion  to  strike  out,  and  not  by 
■demurrer. 

Williamson,  who  farmed  the  defendant's 
land  in  the  year  1892,  and  Cotner,  who  farm- 
ed It  In  1893  and  1894,  were  called  as  wit- 
nesses for  the  defendant,  who  offered  to 
show  by  them  that  they  each  maintained  a 
-dam  In  and  across  the  slough  or  stream  on 
defendant's  land  at  the  same  place  where 
the  dam  complained  of  by  the  plaintiff  Is 
situated,  and  that  the  dams  so  maintained 
by  them  did  not  cause  the  water  to  flow 
back  and  upon  the  land  now  occupied  by  the 
plaintiff.  The  refusal  of  the  court  to  per- 
mit this  testimony  Is  assigned  as  error.  The 
offer  to  prove  does  not  show  that  the  dams 
maintained  by  Williamson  and  Cotner  were 
of  the  same  kind  or  height  as  the  one  com- 
plained of,  nor  that  they  were  in  the  stream 
at  floodtlme.  It  therefore  did  not  appear 
-that  the  general  conditions  were  the  same  as 
in  the  case  at  bar;  hence  there  was  no  error 
in  refusing  to  admit  the  testimony. 

An  assignment  of  error  is  also  predicated 
on  an  instruction  to  the  Jury  that  if  de- 
fendant obstructed  the  channel  of  the  stream 
on  his  land,  as  a  result  of  which  the  water 
backed  up  and  on  the  plaintiff's  land,  he 
would  be  liable  for  at  least  nominal  dam- 
ages, whether  actual  damages  resulted  or 
not  The  contention  is  that  the  defendant 
bad  a  right  to  construct  and  maintain  a 
dam  on  his  own  land,  and  that,  if  by  reason 
thereof  plaintiff  was  damaged  by  backwater, 
the  injury  was  consequential  and  indirect,  and 
■no  recovery  could  be  had  without  proof  of  ac- 
tual damages.  It  is  unnecessary  to  inquire 
whether  this  is  a  correct  view  of  the  law, 
because  the  verdict  was  for  actual  damages, 
and  the  instruction  in  reference  to  nominal 
damages,  if  erroneous,  was  harmless. 

It  Is  next  insisted  that  the  court  erred  in 
giving  Instruction  No.  2,  to  the  effect  that 
If  the  water  was  backed  by  defendant's  dam 
onto  the  land  of  plaintiff,  and  he  was  there- 
by prevented  from  preparing  It  for  or  sow- 
ing it  to  crops,  or,  when  so  sown,  such  crops 
were  destroyed  or  Injured  on  account  there- 
of, plaintiff  would  be  entitled  to  recover  the 
actual  damages  suffered  by  him,  because,  as 
it  is  argued,  it  assumes  that  plaintiff  had 
and  was  In  possession  of  the  land  in  ques- 
tion, and  that  the  cropping  thereof  would 
have  been  profitable,  both  of  which  ques- 
tions were  issues  under  the  pleadings.  It  is 
error  for  a  court,  in  instructing  a  Jury,  to 
assume  as  proven  a  fact  in  issue  and  con- 
troverted. State  V.  Bowker,  26  Or.  309,  38 
Pac.  124;  State  v.  Hatcher,  29  Or.  309,  44 
Fac.  584.  But  where  the  uncontradicted  evi- 
dence is  clear  and  convincing,  or  where  the 
fact  Is  admitted,  the  court  may  properly  as- 
sume that  it  is  true,  and  frame  an  instruc- 


tion accordingly.  State  v.  Morey,  25  Or.  241, 
35  Pac.  655,  36  Pac.  573;  11  Enc.  PI.  & 
Prac.  131.  And  where  the  evidence  Is  not 
all  hi  the  record.  It  will  be  presumed  on  ap- 
peal that  the  facts  assumed  by  the  court  in 
Its  instructions  were  either  admitted  on  the 
trial  by  the  parties,  or  established  by  uncon- 
tradicted evidence.  11  Enc.  PL  &  Prac.  136; 
Drinkout  v.  Machine  Works,  90  Ind.  423. 
The  transcript  In  this  case  does  not  purport 
to  contain  a  complete  record  of  the  trial,  or 
of  all  the  evidence  given  therein;  and  there- 
fore, under  the  rule  referred  to,  the  court 
will  presume  that  the  instructions  were  bas- 
ed on  facts  admitted  or  conclusively  proved. 

The  Instructions  requested  by  defendant 
to  the  effect  that  the  owner  of  a  dam  may 
swell  the  water  in  the  channel  of  a  stream 
in  Its  natural  state  to  his  neighbor's  line; 
that,  in  order  t<x  plaintiff  to  recover,  he 
must  show  that  the  water  actually  flowed 
back  upon  his  land  through  the  wrongful 
act  of  the  defendant;  and  that,  .If  the  land 
was  injured  or  damaged  by  water  from  the 
south  or  southwest,  defendant  would  not  be 
liable  therefor,— were  given  In  substance  by 
the  court  In  the  following  Instruction:  "But 
the  burden  of  proof  Is  on  the  plaintiff  to 
show  that  the  dam  of  defendant  did  back 
the  water  onto  and  over  the  land  of  plaintiff, 
and  was  the  cause  of  the  damages  of  which 
he  complains,  before  he  is  entitled  to  recover 
any  actual  damages.  And  If  the  loss  of  the 
use  of  the  land  was  occasioned  by  water 
'from  any  other  source,  then  yon  must  find 
for  defendant" 

There  was  no  error  in  refusing  to  permit 
the  cross-examination  of  the  plaintiff  con- 
cerning the  manner  In  which  be  irrigated  bis 
land,  or  whether  he  promised  his  lessee.  Por- 
ter, In  1899,  that  he  would  protect  the  land 
from  water  coming  from  the  sootb  by  a 
levee.  These  were  matters  outside  of  the  is- 
sues, and  not  relevant  to  any  proper  inquiry 
at  the  trial. 

Instructions  Kos.  3,  4,  and  5,  as  given,  are 
referred  to  in  the  brief,  and  discussed  at 
some  considerable  length,  but  the  blU  of  ex- 
ceptions does  not  show  that  the  giving  of 
any  of  them  was  excepted  to;  bence  they 
present  no  questions  for  consideration  on  this 
appeal. 

The  Judgment  of  tbe  court  below  will  be 
affirmed. 


In  re   HOLUAN'B   BSTATB. 

(Sapreme  Court  of  Oregon.     Dec  22,  1902.) 

WILLS— UNDUE    INPLUENCBS—EVIDENCB— BUR- 
DEN OF  PROOF— PRESUMPTIONS. 

1.  Evidence  exnmiued,  and  held  that  a  find- 
ing that  the  execution  of  decedent's  will  teas 
indnced  by  undue  influence  was  not  justified. 

2.  The  law  gives  effect  to  the  will  of  a  maa 
of  sound  mind,  where  its  execution  is  free 
from  fraud,  undue  influence,  or  coercion,  with- 
out regard  to  whether  he  has  given  his  prop- 
erty to  the  natural  or  legitimate  claimants  M 
his  bounty. 
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3.  Thongb  eridence  that  a  will  was  duly  exe- 
nited  establishes  a  prima  facie  cn.se  entitling 
the  court  to  probate  it.  the  propoiiKiit,  in  case 
of  a  contest  on  the  ground  ot  fraud,  undue  in- 
fluence, etc..  still  has  the  burden  of  proving 
that  it  is  the  free  and  voluntary  act  of  the 
testator,  and  contains  his  unrestrained  wishes 
in  the  disposition  of  his  property. 

4.  The  fraud,  undue  influence,  or  coercion  of 
whatever  kind,  sufficient  to  set  aside  a  will, 
must  be  such  as  to  overcome  the  free  volitioo 
or  conscious  judgment  of  the  testator,  and  be 
the  efficient  cause,  without  which  the  will 
made  would  not  have  been  made. 

5.  The  mere  fact  that  a  will  does  not  make 
■  natural  disposition  of  the  testator's  property 
does  not  raise  a  presumption  that  it  was  pro- 
cured by  unlawful  means. 

6.  The  concurrence  of  the  fact  that  a  will 
does  not  make  a  natural  disposition  of  the  tes- 
tator's property,  with  the  fact  that  the  bene- 
ficiary in  the  will  had  a  confidential  relation- 
ship to  the  testator,  cannot  overcome  the  prima 
facie  case  arising  fi'om  the  proof  of  due  execu- 
tion, though  slight  evidence  that  the  beneficiary 
abused  the  confidence  reposed  iu  him  would 
invalidate  the  will. 

Appeal  trom  drcnlt  court,  Multnomah 
county;  Alfred  F.  Sears,  Jr.,  M.  0.  George, 
and  Arthur  L.  Frazer,  Judges. 

Proceedings,  on  petition  of  Roy  Holman,  by 
Edward  Holman,  bis  guardian  ad  litem,  to 
revoke  the  probate  of  the  last  will  of  John 
W.  Holman,  deceased.  From  a  judgment  of 
the  circuit  court  reversing  a  judgment  of 
the  county  court  re-probatlng  the  will,  the 
proponents  appeal.    Reversed. 

John  W.  Holman  died  February  18.  1902, 
leaving  a  last  will  and  testament,  whereby 
he  deylsed  to  his  wife,  Jjucetta,  and  his 
children,  Roy  and  Ruth,  certain  realty  In 
section  26,  township  2  N.,  range  1  W.,  and 
another  parcel  situate  on  Sauvle's  Island,  In 
Multnomah  county,  and  to  his  children  Anna 
Sophia  and  John  Wheeler  his  home  on  Erer- 
ett  street,  In  Portland,  Or.,  and  bequeathed 
to  his  nephew  George  Holman,  son  of  his 
brother  Robert,  all  his  Jewelry  and  $250  In 
money,  to  be  paid  by  Warren  J.  and  Charles 
Holman,  being  In  part  consideration  for  be- 
quests made  to  them;  to  Beulah  Holman, 
■wife  of  Charles  Holman,  his  piano;  and  to 
Lucetta  his  household  furniture,— and  by  an- 
other provision  confirmed  a  certain  trust 
deed  to  an  undivided  half  of  lots  5  and 
6,  block  66,  Couch's  addition  to  Portland, 
theretofore  executed  and  delivered  to  his 
nephew  Charles  Holman  as  trustee  for  bis 
son  Warren  J.,  and  directed  that  at  the 
death  of  Charles  such  property  should  vest 
In  Warren  J.,  If  he  be  then  living,  and,  if 
dead,  in  his  heirs,  but  empowered  Charles,  If 
deemed  advisable  by  him,  to  at  once,  or  at 
any  time  thereafter,  convey  the  property  to 
"Warren  J.,  his  heirs  or  assigns,  and  by  the 
fifth  Item  ratified  and  confirmed  a  bill  of  sale, 
made  and  executed  of  even  date  with  the 
■win,  to  Warren  J.  and  Charles,  of  all  his 
interest  In  the  business  of  Holman  &  Co.; 
being  a  truck,  dray,  and  forwarding  busi- 
ness in  the  city  of  Portland.  The  will  was 
admitted  to  probate  In  common  form  by  the 
county  court  of  Multnomah  county  February 


21st,  and  on  December  3,  1900,  Roy  Holman, 
by  Edward  Holman,  his  guardian  ad  litem. 
Instituted  this  proceeding  by  petition  to  re- 
voke such  probate,  and  to  set  aside  and  an- 
nul the  will.  By  the  petition  it  is  shown 
that  the  realty  situated  In  section  26  was 
appraised  at  $000;  that  on  Sauvle's  Island, 
$1,000;  the  home  on  Everett  street,  $5,000; 
and  the  whole  estate,  both  real  and  personal, 
at  $7,425.75;  bat  It  Is  alleged  that  the  realty 
devised  to  the  widow  and  her  children  Roy 
and  Ruth  docs  not  in  fact  exceed  $200  in 
value.  It  is  further  alleged  that  the  pretend- 
ed will  was  not  the  result  of  the  free  act 
and  deed  of  the  testator,  but  that  he  was 
Influenced,  Induced,  and  compelled  to  execute 
and  sign  the  same  by  fraudulent  contrivances 
and  undue  influence  of  Anna  Sophia,  Charles 
Holman,  and  Sarah  Norton,  and  especially 
that  of  the  two  former;  that  for  some  time 
prior  and  at  the  time  of  the  execution  of  the 
pretended  'will  the  testator  was  weak  in 
mind  and  body,  and  without  individual  and 
efficient  will,  and  was  under  the  Influence  of 
the  parties  named,  who,  in  wder  to  Influence 
and  coerce  him  to  sign  said  pretended  will, 
conspired,  confederated,  and  connived  to- 
gether, and  falsely  and  fraudulently  created 
in  his  mind,  by  acts,  innuendoes  and  in- 
fluences, a  prejudice  against  his  wife  and 
his  children  Roy  and  Ruth,  and  thereby  in- 
fluenced him.  In  his  then  feeble  condition  of 
mind,  to  execute  said  pretended  will.  This 
Is  the  gravamen  of  the  petition.  Other  alle- 
gations follow,  but  they  are  merely  In  elabo- 
ration of  the  manner  in  which  the  signing 
and  execntlon  was  procured  by  the  persons 
complained  of.  After  a  bearing,  the  county 
court  re-probated  the  will,  but  upon  appeal 
to  the  circuit  court  It  was  set  aside,  and 
from  that  decree  proponents  appeal  to  this 
court 

O.  H.  Carey,  for  appellant.  C.  E.  Wood 
and  W.  A.  Cleland,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  evidence  adduced  Is  voluminous,  and  It 
is  impossible  to  discuss  it  In  detail,  or  even 
to  cover  its  entire  scope  In  synopsis,  without 
unduly  prolonging  the  opinion.  We  will 
therefore  recall  merely  such  material  facts  as 
are  deemed  to  have  been  proven,  and  dis- 
cuss such  testimony  only  as  seems  to  be  In 
discord  or  doubt,  relative  to  pertinent  facts 
Involved  in  the  controversy. 

John  W.  Holman  and  Lucetta  Holman 
were  married  In  July,  1882;  Holman  at  the 
time  being  a  widower,  having  four  children 
then  living.— Warren  J.,  aged  8  years;  Anna 
Sophia,  sometimes  referred  to  as  "Tennle," 
7;  Henry  J.,  since  dead,  5;  and  John  Wheel- 
er, 3.  The  ofTspring  of  the  marriage  are 
Roy  and  Ruth,  aged  13  and  8,  respectively, 
at  the  time  of  the  trial  of  this  cause.  About 
the  time  Roy  was  bom,  or  before,  there 
grew  up  an  estrangement  between  Holman 
and  his  wife,  superinduced  by  the  inability 
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of  her  and  bis  children  to  live  in  harmony. 
Being  asked  if  she  separated  from  her  hus- 
band, She  testifies  that  Tennle  made  things 
80  unpleasant  for  her  that  she  could  not  stay 
in  the  house;  that  she  went  away  for  a  few 
days,  and  h»  husband  begged  and  persuaded 
her  to  come  back;  that  Mary  Holman  and 
E31a  Holman  came  to  her  and  told  her  that, 
if  she  would  return,  he  would  not  let  Xennie 
interfere  any  more;  that  she  went  back, 
and  tbtaigs  were  worse  than  ever;  and  that 
she  went  away  again  for  three  weeks.  This 
occurred  in  about  1893,  the  exact  date  not 
appearing.  The  estrangement  thus  engen- 
dered was  such  that  he  contemplated  divorce 
proceedings  against  her,  and  their  relations 
continued  more  or  less  strained  up  to  the 
time  of  his  death.  They  lived  together  there- 
after, but  with  more  or  less  111  feeling  and 
disagreement  relative  to  the  older  children, 
the  management  of  the  household  affairs, 
and  the  expendltnree  for  their  living,  until 
on  the  8th  of  October,  1899,  he  departed  for 
Galifomla  without  her  knowledge.  On  Ait- 
gust  4,  1893,  he  deeded  to  Charles  the  undi- 
vided half  of  lots  6  and  6  in  block  56, 
Couch's  addition,  in  trust  for  Warren  J., 
and  for  his  use  and  benefit;  his  wife  not 
Joining  in  the  conveyance.  This  is  the  deed 
which  the  wHl  confirms.  On  the  day  preced- 
ing he  deeded  the  home  property  to  Anna 
Sophia,  and  on  September  6th  following  it 
was  reconveyed  to  him  by  quitclaim;  but  the 
execution  of  these  deeds  was  never  disclosed 
by  him  to  his  wife.  It  must  be  conceded 
that  Holman  was,  until  stricken  with  the 
disease  from  which  be  died,  a  person  of  ro- 
bust physique,  of  strong  Intellect,  self-reliant, 
and  somewhat  opinionated.  There  is  some 
evidence  that  he  was  susceptible  to  Influence 
by  a  play  upon  his  sympathies,  especially 
after  he  became  sick  and  enfeebled  by  dis- 
ease, and  it  may  be  that  he  was  In  a  manner 
subject  to  such  dominance!  He  was  always 
devoted  to  the  two  younger  children,  mani- 
festly being  as  much  attached  to  them  as  to 
the  older  ones;  and,  ordinarily  speaking, 
there  was  no  reason  why  be  should  show  any 
partiality  between  them.  Among  the  older 
children,  Warren  J.  was  perhaps  his  favorite, 
or  at  least  he  seems  to  have  accorded  to  him 
more  advantages  than  to  the  others.  Charles 
Holman  Is  a  nephew,  the  son  of  a  brother 
now  deceased  and  Mary  Holman,  with  whom 
he  has  long  enjoyed  a  familiar  acquahitance 
and  association,  not  in  busiess  relations  par- 
ticularly, but  in  social  afflllatlons.  Prior  to 
April  1,  1899,  when  Charles  was  appointed 
deputy  Internal  revenue  collector,  he,  with 
his  family,  lived  in  Clackamas  county.  After 
that  time  his  duties  called  him  to  Portland 
more  frequently,  and  on  September  15th  his 
family  moved  thereto.  WhHe  in  Clackamas 
county  the  testator  visited  them  once  or 
twice  during  the  summer,  sometimes  taking 
a  friend  and  spending  a  week  hunting  upon 
and  about  tbe  place.  As  related  by  Charles, 
"he  came  when  it  was  convenient  for  him 


and  when  he  wanted  an  outing."  After  that 
date  he  saw  the  testator  more  frequently. 
In  their  conversations,  both  at  the  farm  and 
In  Portland,  the  testator  frequently  con- 
versed with  Charles  relative  to  his  family 
differences  and  affairs,  and  sometimes  touch- 
ing his  business  interests  and  relations.  So 
that,  without  doubt,  Charles  knew  of  these 
matters.  It  does  not  appear,  however,  that 
the  testator  sought  his  advice  in  general,  or 
even  respecting  any  particular  subject  or 
transactidn.  They  were  close  friends,  but. 
If  there  was  any  dominance  tn  mentality,  it 
Is  not  apparent  from  the  record.  Charles 
testifies  that  on  the  day  prior  to  tbe  execu- 
tion of  the  will  he  met  the  testat(S'  at  the 
Dekum  Building  In  the  afternoon,  who  said 
be  was  looking  for  him;  that  he  had  made 
up  his  mind  to  go  to  California,  and  wanted 
witness  to  "look  after  his  affairs  while  he 
was  gone,  and  supervise  his  expenditures"; 
that  they  discussed  the  matter  together,  the 
testator,  among  other  things,  saying  that  he 
wanted  to  keep  his  expenses  down  as  close- 
ly as  possible;  that  he  drew  nearly  his  whole 
allowance  from  his  business,  and  that  his 
expenses  bad  been  heavy;  that  he  wanted 
to  arrange  matters  tn  such  a  shape  that  he 
would  be  protected  in  his  absence  from  bills 
that  might  be  run  by  those  for  whom  be 
was  responsible;  that  witness  told  him  It 
was  not  a  very  agreeable  undertaking,  and 
advised  him  to  give  his  wife  a  definite  al- 
lowance, to  which  he  responded,  "That  would 
not  do,"  and.  In  effect,  that  she  would  pocket 
the  allowance,  and  incur  liabilities  notwith- 
standing; that  he  proposed  putting  an  ad- 
vertisement In  the  Oregonlan  and  having  a 
paper  drawn  up  for  his  protection  from  these 
bills,  and.  If  witness  would  look  after  the 
matter,  he  would  have  them  attended  to,  and 
witness  consented;  that  he  then  said,  "We 
will  go  up  and  have  Judge  Northap  draw 
up  something  that  will  give  you  authority  to 
look  after  those  things  while  I  am  gone," 
and,  "while  I  am  about  it,  I  believe  I  will 
draw  my  will";  that  they  went  up  together, 
and  be  conferred  with  Judge  Northup  about 
tbe  best  way  to  protect  himself;  that  he  re- 
quested him  also  to  draw  up  his  will;  that 
he  gave  Northup  instructions  as  to  the  dis- 
position of  his  property,  who  made  a  mem- 
orandum thereof,  and  told  him  to  call  the 
next  day,  saying  that  he  wotild  then  have 
the  papers  ready  to  be  executed,— both  the 
authority  for  the  witness  to  look  after  his 
busbiesR,  and  the  will;  that  he  and  witness 
had  not  talked  about  the  bill  of  sale  of  the 
drayage  business,  but  that  he  and  Judge 
Northup  discussed  tbe  "ways  and  means  to 
that  end";  that  witness  did  not  participate 
In  the  conversation  between  them,  except  as 
it  related  to  the  preparation  of  a  notice  to 
go  Into  the  paper,  and  the  authorisation  to 
supervise  expenses  while  the  testator  waa 
away,  and  that  he  did  not  attempt  to  make 
any  suggestion  about  the  disposition  of  his 

property  or  effects;   that  after,^bev^]e|t  the 
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they  were  together  perhaps  half  an 
kaar;  that  witness  agreed  to  meet  him  the 
CoDowliig  day  at  2  o'clock  to  get  the  power 
0f  attorney,  and  did  bo  meet  blm  shortly 
after  lunch  at  the  Perkins  Hotel,  and  went 
to  Northup's  office  with  him;  that  they  were 
together  10  or  15  minutes  before  gohig;  that 
the  will  and  other  papers  were  then  executed 
together,  with  the  notice  that  he  would  not 
ke  responsible  for  any  bills  Incurred  In  his 
absence;  that  he  never  saw  or  knew  the 
cmitentB  of  the  will  until  aft»  Holman's 
death;  that  when  they  left  the  office  they 
were  together  only  about  six  or  eight  mln- 
■tes;  that  he  was  not  in  the  city  when  Hol- 
■oan  left  for  California,  being  up  the  valley 
at  the  time  on  official  business;  that  when 
be  retumed'he  inserted  the  notice  In  the  Ore- 
Sonlan,  and  proceeded  otherwise  to  carry  out 
Holman's  instructions,  by  calling  at  the  home 
•f  his  wife  to  advise  her  of  the  arrangement, 
knt,  not  finding  her,  be  subsequently  sent 
ker  a  note,  which  bears  date  October  15th, 
wherein  he  said:  "You  will  find  published  in 
the  Oregonian  of  to-morrow  a  notice,  'To 
Whom  It  May  Concern,'  signed  by  Uncle 
Jack,  by  which  be  makes  me  bis  sole  agent 
to  contract  all  bills  in  his  name,  and  to  pre- 
vent all  other  persons  from  contracthig  bills 
ki  his  name.  He  did  this  for  the  safety  of 
an  concerned.  Tou  know  that  some  of  the 
cbiidren  might  be  Inclined  to  run  bills,  and 
lie  bad  to  make  the  notice  general,  so  as  to 
Include  everybody.  It  is  not  the  desire  of 
Vncle  Jack  to  in  any  wise  prevent  you  from 
kaving  all  that  is  necessary  for  your  com- 
fortable living,  but  he  especially  desired  me 
to  see  that  all  expenses  are  kept  as  small  as 
possible,  as  he  has  some  obligations  to  meet 
in  the  near  future  that  will  require  his 
funds;"  that  witness  called  In  person  upon 
different  business  houses  where  Mrs.  Holman 
and  the  family  were  in  the  habit  of  making 
yorcbases,  and  advised  them  of  the  condi- 
tions;  that  two  or  three  days  later  he  saw 
Mrs.  Holman,  and  talked  with  her  personally 
•f  what  had  been  done;  that  she  said  it  was 
very  humiliating  to  b^,  and  was  importunate 
to  know  why  it  was  that  witness  was  doing 
the  business,  and  why  she  was  not  intrusted 
with  It 

Warren  J.  testifies  that  his  father  wanted 
to  give  him  power  of  attorney  to  transact 
and  superintend  his  business  and  the  ex- 
penditures of  the  family  while  he  was  away 
M>  his  contemplated  visit  to  California,  but 
that  witness  declined  to  so  act  for  him,  and 
tbat  he  then  said  be  would  give  It  to  Charlie. 

Judge  N<»:tbup  relates  that  Jack  Holman 
came  into  bis  office  about  the  4tb  day  of  Oc- 
tober, 1899,  accompanied  by  Charles,  and 
requested  tbat  he  draw  his  will;  that  he 
told  witness  how  he  wanted  it  made;  that 
witness  took  a  memorandum  of  the  various 
ItMns,  and  requested  blm  to  call  the  next 
day,  when  he  would  have  it  prepared.  Using 
Mb  own  language,  he  continues:  "As  stated, 
Mr.  Holman  requested  tbat  I  should  prepare 


his  will.  I  then  said,  'Give  me  the  various 
items;'  requesting  him  to  make  the  bene- 
ficiaries of  the  will,  and  the  property  that  he 
"wanted  to  give  to  each.  He  gave  me  the 
names  of  his  wife  and  children,  and  then 
commenced  to  make  distribution  as  set  forth 
in  the  will;  naming  each  one,  and  stating 
what  he  wanted  each  one  to  receive.  He 
then  stated  that  he  was  in  the  business  of 
transportation,  of  some  kind,  in  connection 
with  Mr.  Herrman,  I  think  was  the  name. 
His  desh-e  was  that  the  business  should  con- 
tinue without  interruption,  and  he  stated  that 
he  wanted  that  property  to  go  to  his  son 
Warren  Holman,  and  wanted  to  know  in 
what  manner  it  could  be  arranged  so  that 
the  business  would  not  be  interrupted.  I 
then  suggested  that  probably  the  best  way 
would  be  for  him  to  make  a  bill  of  sale  to 
these  two  beneficiaries,  and  have  it  deposited 
with  some  person  in  whom  he  had  confi- 
dence, to  be  delivered  in  the  event  of  his 
death,  and  to  take  effect  at  midnight  of  the 
day  preceding  his  death.  He  expressed  him- 
self as  satisfied  with  the  arrangement,  and  I 
drew  the  bill  of  sale  accordingly.  Then  he 
named  Mr.  Judge,  as  the  person  whom  he 
wanted  to  have  possession  of  this  bill  of  sale. 
I  filled  in  the  name  of  Mr.  Judg^e,  and  then 
suggested  that  the  bill  of  sale  and  the  di- 
rections be  given  to  him.  That  was  the  first 
Interview.  I  then  said  to  him,  'If  you  will 
call,'  I  think,  'to-morrow.  In  the  afternoon.  I 
will  have  these  papers  prepared.'  •  •  • 
He  had  no  written  memorandum.  He  re- 
lied upon  his  memory.  It  seemed  to  be  re- 
tentive." He  further  testifies  that  Charles 
Holman  took  very  little,  if  any,  part  in  the 
conversation  carried  on  at  the  time;  that  the 
testator  sat  near  his  desk,  and  that  Charles 
eat  back  some  little  distance;  that  witness 
recalled  but  one  remark  of  his,  which  oc- 
curred when  the  testator  proposed  giving  the 
piano  to  Beulah  Holman,  the  wife  of  Charles, 
which  was,  "No;  you  don't  want  to  do  that. 
Jack.  Should  not  that  go  to  Tennie?"  to 
which  the  testator  replied:  "No,  Charles.  I 
want  it  that  way.  I  may  be  at  your  house 
a  good  deal  yst.  Nobody  can  tell."— or  words 
to  tbat  effect;  that  on  the  next  day  the  tes- 
tator came  back,  accompanied  by  Charles, 
and  executed  the  papers;  that  witness  took 
him  alone  into  his  private  office,  read  the 
will  to  him,  and  asked  him  If  that  was  what 
he  wanted,  to  which  be  replied,  "I  think  that 
is  Just  right;"  that,  while  It  was  being  exe- 
cuted, Charles  came  to  the  door,  and  perhaps 
into  the  room,  but  otherwise  was  not  imme- 
diately present  The  bill  of  sale  was  also 
executed,  and  a  letter  of  Instructions  signed 
by  the  testator  to  Bundy  Judge,  who  was 
made  the  depositary  of  the  bill  of  sale  and 
the  will  until  the  death  of  the  testator. 
Among  others,  the  letter  contained  these  In- 
structions: "I  make  this  direction  because  It 
is  my  wish  and  desire  that  said  Warren  J. 
Holman  and  Charles  Holman  shall  have  said 

business  at  my  death,  and  i  p^tjfs^^tjatih  bill 
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of  sale  and  this  disposal  ot  the  same  that 
there  may  be  no  Interruption  in  said  busi- 
ness, and  to  save  all  costs,  expense,  and 
trouble."  There  was  a  power  of  attorney 
drawn  at  the  same  time,  but  It  was  not  sat- 
isfactory to  the  testator,  and  was  therefore 
destroyed  without  execution.  In  the  opinion 
of  the  witness,  who  had  known  the  testator 
for  25  years,  more  or  less  Intimately,  he  was 
I)erfectly  competent  to  dispose  of  his  prop- 
erty by  will;  and  witness,  continuing,  says 
that  he  observed  no  defect  of  memory  or 
mental  disability  during  the  transaction;  that 
"he  was  clear  In  his  memory,  and  knew  what 
he  wanted  fully";  and  that  there  was  no  at- 
tempt on  the  part  of  Charles  Holman  to  In- 
fluence him  In  any  manner,  with  the  one  ex- 
ception relative  to  the  disposition  of  the 
piano. 

Mr.  Herrman,  with  whom  Holman  was  as- 
sociated In  business  as  a  partno:,  under  the 
firm  name  of  J.  W.  Holman  &  Co.,  testifies 
that  Holman  was  sick,  off  and  on,  for  sev- 
eral years  (that  is,  be  would  get  sick  and  go 
home  for  a  day  or  so);  that  one  day  be  went 
to  the  doctor,  and  came  back  feeling  very 
badly,  and  that  when  he  disclosed  the  nature 
of  his  sickness  they  were  all  very  much  dis- 
tressed; that  witness  induced  him  to  go 
away  to  the  springs;  that  It  was  early  In 
May  or  June,  189U,  when  he  went;  and  that 
he  was  away  on  three  or  four  occasions. 

Dr.  Nichols  testifies  that  Holman  consulted 
with  him  about  his  case  on  May  11th,  and 
be  found  that  he  had  chronic  Brlght's  dis- 
ease, but  did  not  know  for  how  long  be  had 
been  thus  afflicted,  and  from  that  time  on, 
during  the  summer  until  October,  he  was  tm- 
der  his  advice;  that  on  the  7th  of  October 
testator  came  into  his  office  and  said  "he  had 
gotten  his  affairs  all  straightened  up,  and 
was  going  away  now  for  the  vacation";  that 
he  told  witness  he  had  just  made  a  will,  and 
that  Charles  Holman  would  take  charge  of 
and  look  after  bis  affairs  while  away;  and 
that  he  never  intended  to  go  home  again  to 
live  with  his  wife;  that  he  had  trouble  at 
different  times,  and  had  decided  that  they 
could  not  live  together;  that  he  was  better 
when  he  went  away  than  he  was  two  mcHiths 
prior  thereto;  that  at  about  that  time  he  had 
an  especial  attack  of  stomach  trouble,  but 
during  September  and  October  he  bad  been 
feeling  very  well;  and  tl^at  witness  then  saw 
nothing  that  would  Indicate  he  was  not  in 
the  full  possession  of  his  faculties. 

Mrs.  Mary  Holman,  the  mother  of  Charles, 
met  the  testator  while  he  was  In  California, 
and  testifies  that  he  taid  her  he  was  never  go- 
ing back  home;  that  he  wanted  to  make  his 
home  with  her,  and,  when  she  suggested  that 
her  house  was  too  small  to  accommodate 
him,  he  asked  if  she  thought  he  could  go  to 
Charles'  to  live,  and  requested  her  to  write 
bim,  and  have  preparations  made  for  him 
when  he  returned. 

It  la  further  shown  that  Mrs.  Lucetta  H(d- 
mtn  went  to  HiUsboro  about  the  15th  of 


September,  and  returned  on  the  30tfa;  that 
when  she  left  she  packed  up  Warren's  clothes 
in  a  cracker  box,  and  sent  them  down  to  the 
office  of  Holman  &  Co.,  where  he  was  em- 
ployed, and  locked  up  the  house;  that  Hol- 
man was  much  vexed  at  his  wife  for  so  do- 
ing; that  Warren  went  at  once  to  make  his 
home  with  Mrs.  Norton,  and  that  the  testa- 
tor thereafter  took  his  breakfast  and  lunch 
with  her,  sometimes  provldhig  his  own  diet, 
which  was  confined  to  such  as  was  prescribed 
by  his  physician.  Holman  was  at  home  after- 
wards, however.  On  the  8th  of  Octol>er  be  left 
the  house,  not  saying  where  he  was  going,  and 
thereafter  departed  for  California,  his  wile 
knowing  nothing  of  his  purposes,  but  a  num- 
ber of  his  relatives  were  at  the  train  to  see 
him  off,  among  whom  were  his  brother  Capt 
Robert  Holman,  the  captain's  two  sons,  bis 
sister  Sarah  Norton  and  her  husband.  Her- 
bert Holman,  the  brother  of  Charles,  and 
his  wife,  Warren  J.,  Anna,  and  perhaps 
Mary  Holman,  the  mother  of  Charles,  and 
others.  While  absent,  about  November  14tli, 
Mrs.  Holman  wrote  to  bIm.  and,  among  oth- 
er things,  told  him  of  her  Illness,  which  was 
severe  for  a  time,  and  from  which  she  had 
not  then  recovered.  In  writing  to  Charles 
Holman,  the  testator  Inclosed  this  letter,  and 
upon  the  back  of  one  of  the  sheets  tbereof  Is 
found  this  Indorsement  In  Holman's  band- 
writing:  "I  wonder  now  if  she  thinks  of 
about  the  time  she  left  me  for  about  3  weeks 
up  iu  that  house,  and  not  a  soul  In  the  house 
to  give  me  not  even  a  drink.  Yon  know  the 
time  I  slept  up  at  your  house,  and  all  the 
time  she  was  gone  out  to  the  Hillsbore 
ranch."  Holman  returned  from  California 
on  New  Year's  eve,  and  was  met  at  the  trahi 
by  Warren.  From  thence  they  wait  to  the 
PM'tland  Hotel,  where  he  took  a  Tnrkiali 
bath,  and  from  there  they  went  to  the  borne 
of  Charles.  On  New  Year's  day  he  con- 
versed Intelligently,  told  of  bis  trip  and  vari- 
ous matters  In  connection  therewith,  but  In 
the  evening  sank  into  n  semicomatose  state, 
from  which  he  never  fully  rallied.  Mrs.  Hol- 
man learnod  of  his  retu.'n  on  New  Year's 
day,  and  went  Immediately  to  him.  Intending 
to  take  him  home,  but.  on  consulting  tbe 
physician,  fotmd  it  was  not  advisable  to  do 
so.  There  is  much  dispute  as  to  whether  it 
was  his  desire  to  go  home,  and  a  great  deal 
of  111  feeling  was  engendered  between  her 
and  the  relatives  In  attendance  at  bis  bed- 
side; but  it  is  not  necessary  to  Inquire  as  to 
who  were  In  tbe  wrong,  as  It  can  have  no 
material  bearing  In  the  determination  of  tbe 
present  controversy. 

Now  the  strong  contention  of  cotmsel  for 
petitioner  Is  that,  while  It  Is  conceded  the 
testator  was  possessed  of  sufficient  testa- 
mentary capacity  to  make  a  will,  yet  he  was 
so  weakened  and  debilitated  by  sickness  and 
disease,  both  In  mind  and  body,  as  to  make 
him  a  pliable  subject  In  the  hands  of  Charles 
Hohnan  and  others;  and  that  the  will  was 
not  tbe  result  of  his  own  fcee  act,Jbat^f  tbe 
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undue  dictation  and  domination  of  such  per- 
sons. It  Is  alleged  by  tbe  petitioner  that 
Anna  Holman  and  Sarah  Norton  and  the 
said  Charles  connived  and  confederated  to- 
getber,  and  fraudulently  induced  and  Influ- 
enced the  execution  of  the  will,  but  the  evi- 
dence falls  to  connect  Anna  and  Mrs.  Norton 
with  Its  execution  In  any  manner  whatever. 
Both  these  persons  say  under  oath  that  they 
knew  nothing  of  his  making  a  will  imtU 
after  the  testator's  death.  Anna  and  Mrs. 
Lucetta  Holman  certainly  did  not  get  along 
harmoniously,  which  state  of  affairs  develop- 
ed very  soon  after  they  were  thrown  togeth- 
er. Mrs.  Norton  furnished  a  home  for  War- 
ren after  Mrs.  Holman  sent  his  clothing 
away,  and  prepared  meals  for  the  testator 
as  he  called  for  them;  but  these  acts  bear 
no  suggestion  of  any  conspiracy  or  any  pre- 
arranged purpose  of  prejudicing  or  Influen- 
cing the  testator  against  his  wife  and  the 
younger  children.  Indeed,  we  do  not  under- 
stand that  it  is  now  urged  that  these  per- 
sons were  Insidiously  or  designedly  instru- 
mental In  bringing  about  the  result  com- 
plained of.  This  eliminates  the  idea  of  a 
conspiracy,  and  if  there  was  undue  influence 
exerted,  so  as  to  overcome  the  free  will  of 
the  testator  In  the  disposition  of  bis  prop- 
erty. It  must  be  attributed  solely  to  Charles. 
Cliarles'  testimony  seems  to  be  full  and  can- 
did, without  any  attempt  at  evasion  or  sub- 
terfuge, and  he  seriously  disavows  any  pre- 
conceived purpose  to  talce  undue  advantage 
of  his  uncle.  Nor  Is  there  much  in  the  rec- 
ord to  dispute  or  gainsay  his  asseverations, 
unless  it  be  the  sheer  fact  of  his  opportunity, 
and  that  the  disposition  of  the  testator's 
property  appears  to  be  somewhat  unnatural 
and  unjust. 

The  right  of  one's  absolute  domination  over 
bis  property  is  sacred  and  inviolable,  so 
that  he  may  do  what  he  will  with  his  own, 
If  It  Is  not  to  the  Injury  of  another.  He 
may  bestow  it  whithersoever  he  will  and 
upon  whomsoever  be  pleases,  and  this  with- 
out regard  to  natural  or  legitimate  claims  up- 
on his  iMunty;  and  if  there  exists  no  defect 
of  donative  capacity,  whereby  his  individual 
will  or  Judgment  does  not  have  intc'.'.igent 
and  conscious  play  in  the  bestowal,  or  undue 
Influence  or  fraud,  whereby  an  unconscion- 
able advantage  may  be  taken  of  him  through 
the  wicked  designs  of  another,  the  law  will 
give  eftect  to  the  disposition;  and  the  right 
to  dispose  of  one's  property  by  will,  and  be- 
stow it  upon  whomsoever  he  likes,  is  a  most 
valuable  incident  to  ownership,  and  does  not 
depend  upon  its  Judicious  use.  In  re  Kauf- 
man's Estate,  117  Cal.  288,  49  Pac.  192,  59 
Am.  St.  Rep.  179;  In  re  McDevitt,  95  Cal. 
17,  30  Pac.  101;  Cramer  v.  Craumbaugh,  3 
Md.  491.  And  this  court  has  held,  in  effect, 
that  "while  it  seems  harsh  and  cruel  that  a 
parent  should  disinherit  one  of  his  children 
and  devise  his  property  to  others,  or  cut  them 
all  off  and  devise  It  to  strangers,  from  some 
unworthy  motive,  yet  so  long  as  that  motive, 
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whether  from  pride  or  aversion  or  spite  or 
prejudice,  is  not  resolvable  Into  mental  per- 
version, no  court  can  Interfere."  Potter  v. 
Jones.  20  Or.  239,  26  Pac.  7(59,  12  L.  R.  A. 
101.  To  the  same  purpose  is  Hubbard  v. 
Hubbard,  7  Or.  42;  Clark's  Heirs  v.  Ellis,  9 
Or.  128;  Cbrisman  v.  Chrlsman,  16  Or.  127, 
18  Pac.  6;  In  re  Darst's  Will.  34  Or.  58,  54 
Pac.  947.  The  burden  of  proof  In  the  pro- 
bate of  a  will  rests  with  the  proponent,  as  it 
relates  to  the  due  and  regular  execution,  the 
testamentary  capacity  of  the  testator,  and 
his  voluntary  act,  free  from  the  domination 
of  fraud,  undue  Influence,  or  coercion.  This 
is  the  doctrine  announced  in  Hubbard  v. 
Hubbard,  supra,  and,  in  principle,  has  been 
reafilrmed  In  the  Chrlsman  Case,  supra.  In 
the  latter  case  the  only  ground  of  contest  was 
as  to  the  testamentary  capacity  of  the  tes- 
tator, but  it  Is  Just  as  essential  to  show 
that  the  will  was  not  superinduced  by  fraud, 
deceit,  or  undue  influence,  to  make  it  his  act 
and  will,  as  it  is  to  establish  a  disposing  men- 
tality. It  must  be  "the  last  will,"  says 
Bai-on  Parke  in  Barry  v.  Butiin,  1  Curt.  EJcc. 
637.  "of  a  free  and  capable  testator."  It  is 
said  In  Greenwood  v.  Cllne,  7  Or.  17,  that, 
"where  a  will  is  shown  to  have  been  duly 
executed,  the  law  presumes  competency  in 
the  testator,  and  that  it  contains  his  unre- 
strained wishes  in  the  disposition  of  his  prop- 
erty." The  presumption  is  a  disputable  one, 
however,  and  may  be  overcome  or  refuted  by 
other  proofs.  It  is,  notwithstanding,  suffi- 
cient prima  facie  to  establish  the  will,  but 
it  does  not  shift  the  burden  of  proof.  That 
rests  from  first  to  last  with  the  proponent, 
and,  if  he  would  prevail,  he  must  have  the 
stronger  case  in  the  end.  The  fraud,  force, 
or  undue  influence  that  will  suffice  to  set 
aside  a  will  must  be  such  as  to  overcome  the 
free  volition  or  conscious  Judgment  of  the 
testator,  and  to  substitute  the  wicked  purpo-s- 
es  of  another  instead,  and  must  be  the  effi- 
cient cause,  without  which  the  obnoxious 
disposition  would  not  have  been  made.  This 
may  be  accomplished  not  alone  by  physical 
coercion  or  threats  of  personal  harm  or  abuse, 
but  also  by  the  Insidious  operation  of  a 
stronger  mind  upon  one  weakened  and  im- 
paired by  disease  or  otherwise,  whereby  the 
latter  Is  subjected  to  the  former,  and  Indu- 
ced to  do  its  bidding.  Instead  of  acting  in  the 
exercise  of  unconstrained  volition  or  Judg- 
ment. It  is  not  all  Influence  brought  to 
bear  upon  the  mind  of  the  testator  in  the 
disposition  of  his  property  that  may  be  de- 
nominated undue  or  fraudulent,  as  a  frier  ' 
or  relative,  or  even  those  in  confldentlal  re- 
lation, may  employ  argument,  or  even  persua- 
sion, to  induce  a  bequest,  so  that  notwith- 
standing it  leaves  the  mind  free  to  act  upon 
its  own  considerations  and  Judgment.  Com- 
mon understanding  suggests  that  a  will 
should  be  natural;  that  Is,  conformable  to 
the  nature  and  disposition  of  the  person  who 
makes  it.  Where  It  does  not  conform  to  this 
idea.  It  Is  a  circumstance,  no  doubt,  to  be 
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considered  In  connection  with  other  proof 
bearing  upon  the  question  as  to  whether  or 
not  it  was  the  result  of  undue  influence,  but, 
within  itself,  affords  no  conclusive  or  snfll- 
clent  proof  for  the  purpose,  and  does  not, 
therefore,  raise  a  presumption  that  It  was 
so  procured.  Salisbury  v.  Aldrlch,  118  111. 
19!>,  8  N.  B.  777.  In  the  case  of  gifts  Inter 
Tlvos,  and  contracts  made  in  favor  and  to 
the  advantage  of  a  person  standing  In  a  fidu- 
ciary or  close  confidential  relation  with  the 
donor,  or  other  contracting  parties,  such  as 
trustee  and  cestui  que  trust,  guardian  and 
ward,  attorney  and  client,  physician  and  pa- 
tient, or  priest  or  religious  adviser  and  his 
parishioner,  and  the  like,  the  burden  of 
showing  that  the  transaction  was  fairly  con- 
ducted, and  that  no  advantage  was  taken  of 
the  relationship,  lies  with  the  one  having  se- 
cured the  advantage.  The  reason,  however, 
for  this  rule,  is  that  the  person  receiving  the 
benefit  has  actlvrfy  participated  in  the  trans- 
action, as  a  party  thereto,  and  the  explanation 
required  Is  very  naturally  within  his  knowl- 
edge and  power.  Such  a  reason  does  not 
obtain,  as  it  related  to  a  bequest,  as  the  per- 
son to  whom  It  Is  made  may  not,  in  point  of 
fact,  have  had  any  part  in,  or  even  knowl- 
edge of,  the  act  which  gives  him  the  advan- 
tage; and  no  such  presumption  arises  from 
the  mere  relationship  of  the  parties,— that  the 
donee  has  abused  his  i>osltlon  of  confidence, 
and  turned  it  to  his  own  advantage.  Parfltt 
v.  Lawless,  L.  R.  2  Prob.  &  Dlv.  462.  Some 
niitborltles  deduce  a  presumption  of  undue 
influence,  however,  where  the  two  conditions 
exist  together,  namely,  where  the  will  Is  one 
that  the  testator  conld  not  have  made,  con- 
sistent with  the  claims  of  duty  and  afTectlon, 
and  a  close  confidential  relationship  between 
blm  and  the  object  of  his  bounty.  Marx  v. 
McGlynn,  88  N.  Y.  357.  And  see  2  White  & 
T.  Lead.  Cas.  Eq.  1275.  This  court,  however, 
in  Greenwood  v.  Ciine,  supra,  refused  to 
adopt  this  view,  but  declared  that,  where 
ench  conditions  exist  together,  slight  evidence 
that  the  legatee  or  devisee  has  abused  the 
confidence  reposed  In  him  will  suffice  to  in- 
validate the  will;  and  we  are  not  now  dis- 
posed to  overturn  the  doctrine  thus  estab- 
lished. It  simply  means  that  the  two  con- 
ditions combined  and  existing  together  will 
not  suffice  within  themselves  to  overcome  the 
prima  fade  case  made,  or  presumption  arls- 
,  Ing  from  proof  of  the  due  and  regular  exe- 
cution of  the  Instrument,  in  favor  of  testa- 
mentary capacity  and  the  exercise  of  an  un- 
constrained volition.  Something  more  will 
be  required  to  be  shown,  and  slight  evidence 
that  advantage  has  been  taken  of  the  confi- 
dential relations  will  suffice  to  establish  the 
undue  influence  as  against  the  prima  facie 
case  or  initial  presumption.  After  ail,  the 
difference  In  practical  operation  between  the 
two  theories  Is  very  slight.  In  order  to  show 
that  the  testator  has  made  an  unnatural  dis- 
position of  his  possessions,  it  requires  evi- 
dence aside  from  the  will,  and  so  where  It  Is 


sought  to  establish  tbe  existence  of  a  dose 
confidential  relationship.  If  undue  Influenoe. 
fraud,  or  coercion  has  been  practiced,  slight 
evidence  thereof  will  almost  necessarily  hare 
been  developed  in  the  course  of  the  estab- 
lishment of  these  conditions;  and  as  circnm- 
stances  to  be  considered  in  connectioD  witit 
all  the  evidence  in  tbe  case  for  the  determina- 
tion of  the  question  as  to  whether  the  testa- 
tor has  been  unduly  wrought  upon,  the  fatt 
of  an  nnjust  disposition  and  a  subsisting 
confidential  relationship  will  be  slight  or 
strong  in  their  evidentiary  weight  as  tbfy 
are  shown  to  exist  in  degree.  A  slight  de- 
parture from  a  natural  disposition  wonld  be 
of  little  moment,  while  one  shockingly  no- 
Jnet  would  have  mud)  greater  weight;  and 
80  with  the  relationship,  it  would  bare  force, 
as  it  may  be  shown  to  be  intimate  and  fa- 
miliar. So  it  comes  at  last,  in  a  case  of  con- 
test, to  a  simple  determination  as  to  the 
weight  of  the  testimony  when  the  case  is 
closed.  There  may  arise,  and  possibly  bare 
arisen,  cases  where  they  were  deitendent 
alone  upon  the  naked  presumption  of  the 
exercise  of  a  sane  mind,  and  the  operatioB 
of  a  free  and  unconstrained  will,  from  a  da^ 
execution,  counterbalanced  by  a  presump- 
tion of  an  undue  influence,  arising  by  the 
conjoined  existence  to  the  two  conditions 
discussed.  As  to  such  the  rule  beconaes  most 
important,  as  the  establishment  or  luTalidltr 
of  the  will  would  depend  entirely  upon  the 
two  presumptions.  But  in  the  great  general- 
ity of  cases,  if  not  In  all,  it  can  have  do 
practical  effect,  as  the  testimony  adduceil 
leaves  no  room  for  operation  of  the  latter 
presumption,  and  affords  the  more  satisfac- 
tory criteria  for  determining  the  contro- 
versy. Such  is  clearly  the  nature  of  the 
case  before  ns. 

The  testator  and  Charles  were  close 
friends,  and  were  much  in  each  other's  com- 
pany after  Charles'  duties  called  him  to  Port- 
land, in  April,  preceding  the  execution  of 
the  will.  And  it  may  be  that  Charles  was 
his  closest  friend,  but  no  business  relation- 
ship existed  between  them,  or  transactions 
of  a  business  nature  bad,  prior  to  the  execu- 
tion of  the  will,  except  the  one  Instance 
when  the  trust  deed  was  made  in  1898.  A 
deed  was  made  to  Anna  about  the  same  time 
covering  the  home  property,  of  which  she 
was  not  advised  until  requested  to  reconvey. 
No  one  has  suggested  that  the  testator's  mind 
was  In  a  weakened  condition  or  subject  to 
the  insidious  infiuence  of  another  at  this 
time.  He  was  robust  and  healthful,  both  In 
mind  and  body;  and,  if  he  could  have  been 
Induced  to  depart  from  the  dictations  of  his 
ovra  volition  or  Judgment,  it  must  have  be«i 
by  sheer  force  of  a  superior  mind  or  through 
some  fraudulent  practice.  Charles  was  then 
living  in  Clackamas  county,  and  was  not 
frequently  thrown  In  company  with  the  tes- 
tator, and  from  the  testimony  there  cannot 
be  adduced  even  a  remote  suspicion  that 
Charles  so  Influenced  him  to  make  the  con- 
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Tcj-nnce  alluded  to.  During  the  last  year 
of  tbe  testator's  life,  and  perbaps  longer,  he 
was  afflicted  with  a  fatal  disease,  and  It 
seems  that  prior  to  making  his  will  his  mind 
was  somewhat  affected,— attributable,  no 
doubt,  to  the  disease  with  which  he  was 
stricken.  An  Instance  is  related,  which  oc- 
curred probably  in  September,  of  his  coming 
home  sick,  and  directing  his  physician  to  be 
called,  when  it  developed  a  little  later  that 
he  conld  scarcely  talk,— mumbling  his  words 
in  an  imintclliglble  manner.  But  the  attack 
lasted  for  the  night  only.  The  next  day  he 
was  about  town,  and  could  talk  as  readily 
as  before.  This  was  referred  to  by  Mrs. 
Holman,  and  perbaps  another  witness,  as  a 
paralytic  attack;  but.  In  view  of  his  rapid 
recovery.  It  could  not  have  been  of  that  na- 
ture. It  Is  also  related  of  him  that  he  was 
given  to  weeping  at  times,  without  any  ap- 
parent or  sufficient  cause.  Two  or  three  In- 
stances are  shown.  These  circumstances  may 
have  been,  and  no  doubt  were,  manifesta- 
tions of  a  mind  weakened  and  impaired,  but 
it  did  not  incapacitate  him  from  the  trans- 
action of  business.  For  the  purpose  of  this 
case,  It  may  be  conceded  that  he  might  have 
been  more  easily  wrought  on  by  the  insidious 
machinations  of  another,  and  constrained  to 
do  that  which  his  better  judgment  would 
have  condemned.  The  question  then  is,  was 
any  advantage  taken  of  his  condition,  and 
his  free  and  conscious  Judgment  overcome 
In  the  disposition  made  of  his  property? 
One  can  scarcely  follow  the  testimony  of 
Judge  Northup  touching  the  preparation  of 
the  win  and  other  documents  without  being 
impressoil  that  the  testator  not  only  knew 
and  intelligently  comprehended  fully  and 
completely  what  he  was  doing,  but  that  he 
acted  entirely  upon  his  Individual  Judgment. 
He  stated  without  prompting  or  memoran- 
dum the  details  of  his  Intended  disposition, 
and  was  importunate  that  his  own  ideas 
should  be  carried  into  effect.  There  is  the 
circumstance  that  Charles  attended  him  on 
the  day  he  directed  his  will  to  be  drawn,  and 
also  upon  the  next  day,  when  It  was  exe- 
cuted; but  he  took  no  part  In  directing  what 
should  be  done,  except  to  make  a  single  sug- 
gestion, which  was  not  heeded.  Charles  re- 
lates how  be  came  to  be  with  his  uncle  on 
this  occasion,  and  with  apparent  candor  and 
truthfulness  details  the  difTerent  conversa- 
tions had  with  him  leading  up  to  the  trans- 
action; and  there  is  certainly  nothing  in  the 
testimony  of  other  witnesses  to  convict  him 
of  fraud  or  using  undue  influence.  He  was 
not  without  the  opportunity,  perbaps,  to  gain 
an  advantage,  but  this  is  not  sufficient  with- 
in itself.  It  must  be  further  established  that 
tbe  advantage  came  through  bis  fraud  or  in- 
sidious domination.  Aside  from  the  transfer 
of  an  interest  in  the  truck  and  transfer  busi- 
ness of  Holman  &  Co.  to  Charles,  who  had 
no  claim  upon  his  bounty,  the  final  dispo- 
gftion  of  the  testator's  property  was  not  al- 
together inequitable.    His  reason  for  making 


the  bill  of  sale  was  that  he  desired  the  busi- 
ness in  which  be  was  then  engaged  should 
be  continued  without  interruption  or  the 
necessity  for  administration,- supposing,  no 
doubt,  that  Charles  and  Warren  would  take 
his  place  in  the  copartnership  with  Herrman, 
and  desiring  that  Warren  should  be  installed 
in  business,— and  this  was  not  without  relev- 
ancy. That  he  was  mistaken  as  to  the  out- 
come, or  probably  had  not  counted  upon  the 
condition  that  Herrman  would  not  assent  to 
the  new  relationship.  Is  a  fanlt  in  the  full 
survey  of  the  situation,  yet  his  clear  purpose 
was  manifest,  and  accounts  for  the  disposi- 
tion. Warren  received  more  than  the  other 
children.  He  had  been  favored  before,  and 
it  Is  what  might  have  been  expected.  The 
two  younger  children  received  less  than  the 
others.  The  reason  assigned  for  this  by  the 
testator  was  that  thehr  mother  was  possess- 
ed of  property  of  considerable  value,  who 
was  as  much  bound  by  parental  ties  to  pro- 
vide for  them  as  himself,  and  believed  that, 
if  they  received  her  property  in  the  end,  they 
would  be  as  well  provided  for  as  his  older 
children  under  his  will.  Upon  the  whole,  the 
dispositions  made,  while  not  altogether  equi- 
table and  Just,  when  the  ties  of  kindred, 
duty,  and  affection  are  considered,  cannot  be 
said  to  be  unnatural,  taking  Into  account  the 
testator's  predilections  and  disposition.  The 
will  shows  a  thoughtful  consideration  of  the 
existing  conditions,  and  a  full  adjustment  of 
his  property  Interests  from  his  peculiar  stand- 
point. His  wife  received  a  bequest  in  lieu 
of  her  dower,  and  as  to  this  she  had  her 
elation  whether  to  take,  or  to  retain  her 
dower  interest  In  his  realty  Instead.  But 
as  to  her  it  is  very  apparent  what  induced 
the  particular  provision.  The  idea  first  took 
root  in  1803,  which  induced  him  to  contem- 
plate divorce  proceedings  against  her  on  ac- 
count of  her  conduct  towards  him,  and  when 
there  could  not  have  been  a  conjecture  of 
any  undue  influence  on  the  part  of  Charles 
or  any  one  else.  Two  deeds  were  then  made, 
disposing  of  the  greater  portion  of  his  realty, 
and  one  was  never  recalled,  but  ratified  by 
the  win.  Before  going  to  California,  Holman 
had  again  made  up  his  mind  to  separate 
from  his  wife,— induced,  no  doubt,  by  her 
treatment  of  him,- among  other  things.  In 
turning  his  son  away  from  home,  locking  the 
bouse  against  himself,  and  leaving  no  pro- 
visions for  his  convenience  and  comfort 
This  Is  shown  by  the  testimony,  not  only 
of  Charles,  but  Dr.  Nichols,  who  talked  with 
him  on  the  day  before  he  left;  by  that  of 
Mrs.  Mary  Holman,  who  met  hhn  in  Cali- 
fornia; and  by  his  letters  while  away.  It 
does  not  appear  that  there  was  any  prear- 
rangement  or  understanding  had  with  Charles 
to  make  bis  future  home  with  him  on  his 
return,  although  It  may  be  inferred  that  he 
probably  contemplated  such  a  thing;  but, 
from  Mary  Holman's  testimony,  It  would 
seem  that  the  matter  had  not  been  fully  set- 
tled to  his  mind  unljl^  .phortly  prlo^3to[l|^ 
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return.  Possibly  there  might  have  been  such 
an  arrangement  prior  to  his  going  away,  but 
one  thing  is  certain  above  all  others:  What- 
ever arrangement  was  made  In  the  end,  It 
was  Induced  by  the  action  of  bis  wife,  and 
not  by  Charles  Holman.  He  did  not  tben 
Intend  to  return  to  his  home,  or  to  live  with 
bis  wife  again,  and  the  aversion  which  she 
induced  in  his  mind  had  more  to  do  with 
the  particular  disposition  of  his  property  than 
all  other  Influences  put  together.  This  is 
not  saying  that  she  was  entirely  -  in  the 
wrong.  Both  were  perverse,  and  he  may 
have  been  as  obstinate  and  exasperating  as 
she.  But  their  disagreement  gave  rise  to  his 
aversion  of  her,  and  became  a  controlling 
factor  in  his  mind  when  he  came  to  make 
his  will.  It  does  not  account  for  the  be- 
quest to  Charles  Holman,  yet  it  may  have 
bad  something  to  do  with  It.  Charles  and  his 
wife  had  been  kind  to  him  while  things  were 
not  altogether  agreeable  at  home.  There  Is 
another  circumstance  that  may  have  had  much 
to  do  In  Iniiuenclng  this  particular  bequest. 
Holman  was  unable  to  control  his  expenses  as 
best  suited  his  ideas  of  economy,  and  having 
«oncluded  to  go  away,  and  being  desirous  of 
keeping  them  within  the  bounds  of  his  In- 
«ome,  first  requested  Warren  to  take  charge 
of  his  affairs,  and  look  after  and  superintend 
the  Incurring  of  bills  against  him  by  those 
for  whom  he  was  responsible,  but  he  de- 
clined to  become  his  agent  in  that  regard; 
And  then  he  applied  to  Charles,  who  was 
willing  to  undertake  the  responsibility,  and 
did  afterwards  execute  bis  behests  In  rela- 
tion thereto.  Holman's  acts,  carrying  into 
execution  this  idea,  showed  a  determination 
and  fixedness  of  purpose  that  cannot  be  at- 
tributed to  any  outside,  dominating  Influence, 
and  was  a  conception  and  executton  entirely 
his  own.  Nor  was  he  subject  to  any  de- 
lusion. His  purposes  were  grounded  upon 
fact,  and,  while  all  persons  would  not  have 
arrived  at  the  same  conclusion  and  done  as 
he  did,  yet  what  he  did,  we  are  convinced, 
proceeded  from  his  own  free  and  conscious 
judgment. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  a  decree  entered  here 
upholding  and  giving  effect  to  the  wiU. 


CITY  ST.  IMP.  CO.  T.  LAIRD  et  al.    (S.  P. 

2,488.) 
(Supreme  Court  of  California.     Dec.  5,  1902.) 

STREET  IMPROVEMENTS— STREET  CROSSING- 
OBJECTION  OF  ABUTTING  OWNERS— RESOLU- 
TION OF  BOARD  OF  SUPERVISORS— RECOV- 
ERY ON  ASSBKSMBNT— BURDEN  OF  PROOF- 
PROPOSALS. 

1.  Street  Improvement  Act,  §  3  <St.  1891,  p. 
196),  providing  that,  after  a  resolution  of  in- 
tention by  the  board  of  supervisors  to  order  a 
street  improvemeut,  the  owners  of  the  major- 
ity of  the  froutage  on  the  property  fronting  on 
the  proposed  improvement,  where  it  is  for  one 
block  or  more,  may  make  a  written  objection, 
which    shall    bar   fuitUer    proceedings    for    six 


months,  does  not  apply  to  an  improvement  of 
the  crossing  of  two  streets. 

2.  Adoption  by  the  l>oard  of  supervisors  of  a 
report  or  its  committee  on  streets  that  a  cer- 
tain objection  against  a  street  improvement 
bars  for  six  montns  any  further  proceedings  in 
relation  thereto,  when,  as  a  matter  of  fact,  thi? 
protest  was  of  no  avail,  does  not  deprive  it  of 
jurisdiction  to  order  the  work  done. 

3.  The  assessment  and  its  accompanying  doc- 
uments are  prima  facie  evidence  of  plamtilTs 
right  to  recover  on  an  assessment  for  a  strtvt 
improvemeut;  and,  defendant  claiming  thut 
plaintiff  never  executed  any  contract  for  doio^ 
the  work,  the  document  in  the  record,  purport- 
ing to  be  its  contract,  being  signed  in  its  u.inif. 
liy  "M.,  Pres.,"  without  being  authenticatetl  l« 
its  seal,  he  has  the  burden  of  proving  that  M. 
had  no  authority  to  execute  it 

4.  Proposnls  to  perform  street  work  are  pub- 
liclydeclared  by  the  board  of  supervisors,  as 
required  by  the  street  improvement  act,  where 
opened  and  read  in  open  session. 

Department  1.  Appeal  from  superior  eonrt, 
dty  and  county  of  San  Francisco;  George  U. 
Bahrs,  Judge. 

Action  by  the  City  Street  Improvement 
Company  agahist  Daniel  Laird  and  others. 
Judgmeot  for  plaintiff.  Defendants  api>cal. 
Affirmed. 

Edward  C.  Harrison,  for  appellants.  J.  C 
Bates  and  J.  B.  Gartland,  for  respondent 

HARRISON,  J.  Action  upon  a  street  as- 
sessment In  the  city  and  county  of  San  Fran- 
cisco. Judgment  was  rendered  in  favor  of 
the  plalutiti,  and  from  this  Judgment,  and  an 
order  denying  a  new  trial,  the  defendants 
have  appealed. 

The  work  ordered  to  be  done,  and  for  which 
the  assessment  was  made,  is  the  paving  witl: 
bituminous  rock  of  the  roadway  of  the  cross- 
ing of  Market  and  Noe  streets.  A  resolution 
of  intention  therefor  was  passed  April  2i 
1SU5,  and  within  10  days  thereafter  certain 
property  owners  filed  with  the  clerk  of  the 
board  of  supervisors  a  protest  against  the 
work.  This  protest  was  referred  by  the  board 
to  the  committee  on  streets,  and  that  com- 
mittee afterwards  reported  that,  as  the  p^>- 
test  represented  a  majority  of  the  proitcrty 
liable  for  the  expense  of  the  work,  it  barre>i 
for  six  months  any  proceedings  in  relation 
thereto;  and  this  report,  when  received  and 
read,  was  adopted  as  the  action  of  tbe  board. 
After  the  exph-ation  of  six  months,  viz.,  De- 
cember 9, 1893,  tbe  board  of  supervisors,  with- 
out passing  any  other  resolution  of  intentiuc. 
passed  an  order  that  the  work  be  done,  and 
thereafter  awarded  a  contract  therefor  to  th? 
plaintiff.  It  1b  now  contended  by  the  apiKl- 
lauts  that  under  the  authority  of  Improve- 
ment Co.  V.  Babcock,  123  Cal.  205,  55  Pac. 
TC2,  as  the  board  of  supervisors  did  not  pass 
another  resolution  of  intention  after  tbe  ex- 
piration of  six  months  from  the  filing  of  the 
protest,  it  ba<i  no  Jmisdictlon  to  order  the 
work,  and  that  tbe  assessment  is  hivalid. 

The  right  to  protest  against  the  improve- 
ment of  a  street  Is  created  by  the  statute, 
and  to*  limited  by  the  terms  of  the  statute. 
Section  3  of  the  street  hnprovenient  act  (St. 
Digitized  by  V^jOOQ  Ic 
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1891,  p.  196)  provides  that,  after  the  board 
of  sapervisora  has  passed  a  resolution  of  Its 
intention  to  order  any  street  Improvement, 
"the  owners  of  a  majority  of  the  frontage 
of  the  property  fronting  on  said  proposed 
work  or  Improvement  where  the  same  Is  for 
one  block  or  more,  may  make  a  written  ob- 
jection to  the  same  within  ten  days  after -the 
expiration  of  the  time  of  the  publication  and 
posting  of  said  notice.  And  such  objections, 
so  delivered  and  indorsed,  shall  be  a  bar  for 
si.x  months  to  any  further  proceedings  In  re- 
lation to  the  doing  of  said  work."  This  is 
the  only  provision  in  the  statnte  in  which 
written  objections  to  the  work,  without  giv- 
ing any  reasons  for  the  objection,  will  op- 
erate as  a  veto  upon  the  intention  of  the 
council,  and  this  is  by  its  terms  limited  to  a 
case  where  the  improvement  Is  "for  one  block 
or  more."  A  block  is  declared  in  section  34 
of  the  act  to  mean  such  blocks  as  are  bounded 
by  "main  streets."  In  order  that  the  protest 
may  be  available.  It  is  also  necessary  that 
the  written  objections  should  be  made  by  "the 
owners  of  a  majority  of  the  frontage  of  the 
property  fronting  on  said  proposed  work  or 
improvement."  It  Is  apparent  tliat  these  pro- 
visions of  the  statute  can  have  no  application 
in  the  present  case,  for  the  reason  that  the 
proposed  improvement  is  not  "for  one  block 
or  more,"  and  for  the  further  reason  that 
there  can  be  no.  property  "fronting"  upon  the 
proposed  work.  A  crossing  is  the  Intersection 
of  two  streets,  and,  from  the  nature  of  the 
term,  can  have  no  property  fronting  upon  it 

The  subsequent  provision  in  the  section  for 
a  hearing  by  the  board  of  supervisors,  upon 
objections  to  certain  work  by  the  "owners  of 
a  majority  of  the  frontage  liable  to  be  as- 
sessed for  the  expense  of  the  said  work,"  does 
not  include  paving  or  macadamizing,  and  is 
therefore  inapplicable  to  the  present  case. 
Tbe  petition  of  remonstrance,  which  Is  also 
authorized  by  the  act,  Is  not  avalhible  to  the 
defendants.  Inasmuch  as  that  refers  to  "sub- 
sequent proceedings"  of  the  council  In  relation 
to  the  performance  of  the  work,  and  requires 
that  they  shall  state  "In  what  respect  they 
feel  aggrieved,  or  the  proceedings  to  which 
they  object"  No  statement  of  this  character 
was  made  in  the  present  case. 

As  the  filing  of  this  protest  did  not  oust 
the  board  of  its  Jurisdiction  to  order  the  work 
without  passing  another  resolution  of  its  in- 
tention to  do  so,  it  retained  jurisdiction  to 
make  the  order  in  December.  The  statute 
does  not  prescribe  any  time  within  which  the 
board  shall  order  the  work  after  its  resolu- 
tion of  intention  has  been  declared.  Its  adop- 
tion of  a  report  of  its  committee  on  streets 
that  the  protest  "bars  for  six  months  any  fur- 
tlier  proceedings  in  relation  thereto"  did  not 
have  the  effect  to  deprive  it  of  jurisdiction 
to  order  the  work,  but  was,  at  most,  only  a 
I>o8tponenient  of  further  action  for  the  period 
of  six  months. 

Another  objection  by  the  appellants  to  the 
plaintiff's  right  of  recovery  is  that  the  plaintiff 


never   executed   any  conti-act  for   doing   the 
work.    This  objection  la  based  upon  the  fact 
appearing  In  the  record  that  the  document 
pm-portlng  to  be  Its  contract  is  not  authenti- 
cated by  the  corporate  seal,  and  Is  merely 
signed,  "City  Street  Improvement  Co.,  by  J. 
W.   McDonald,  Pres.    [Seal.],"  and  that  na 
authority  was  shown  on  the  part  of  McDonald 
to  execute  the  same  on  behalf  of  the  plaintiff. 
The  assessment,  with  Its  accompanying  docu- 
ments, introduced  by  the  plaintiff,  was  prima 
facie  evidence  of  the  regularity  and  correct- 
ness, not  only  of  the  assessment,  but  also  of 
the  prior  proceedings  and  acts  of  the  super- 
intendent of  streets  and  city   council   upon 
which  they  were  based,  and  of  the  right  of 
the  plaintiff  to  i-ecover  In  the  action.    Street 
i  Improvement  Act,  {  12.    It  became  the  duty 
I  of  the  defendant  to  overcome  this  evidence 
!  by  affirmative  proof  of  the  nonexistence  of 
I  any  fact  upon  which  he  would  rely  to  dc- 
:  feat  the  plaintiff's   right  of  recoveiy.     Im- 
'  provement  Co.  v.  Reynolds,  123  Cal.  88,  .">5 
:  Pac.  802;    Williams  v.  Berglu,  129  Cal.  4G1, 
«2  Pac.  59;    Hadley  v.  Dague,  130  Cal.  207, 
C2  Pac.  500;    Paving  Co.  v.  Bates,  134  Cal. 
39,  66  Pac.  2;    Reld  v.  Clay,  134  Cal.  207. 
00  Pac.  2C2;   Belser  v.  Allman,  134  Cal.  399. 
60  Pac.  492.    While  the  affixing  of  the  cor- 
porate seal  to  a  contract  is  presumptive  evi- 
dence that  the  execution  of  the  contract  was 
authorized  by  the  corporation.  It  is  not  essen- 
tial  to  the   validity   of   such   contract.    The 
person  executing  the  contract  may  have  l)een 
authorized  by  a  corporate  resolution  of  the 
corporation  entered  upon  its  records,  and  the 
corporation  may  not  have  adopted  a  corporate 
seal.    A  contract  In  such  case  will  be  valid. 
It  was  not  necessary  for  the  plaintiff  at  the 
trial  of  this  action  to  prove  the  authority 
of   McDonald.    It  was  Incumbent   upon   the 
I  defendants  to  prove  that  he  had  no  author- 
!  ity  to  execute  the  contract,  If  they  would  rely 
1  upon  such  objection.    As  was  said  in  Paving 
I  Co.  V.  Bates,  134  Cal.  39,  60  Pac.  2,  in  reply 
to  a  similar  objection,  there  may  have  been 
ample   proof   before   the   superintendent   of 
streets  that  the  execution  of  the  contract  and 
the  bond  had  both  been  authorized  by  the 
corporation. 

The  finding  of  the  court  that  the  notices 
were  properly  posted  by  the  clerk  is  sustained 
by  the  evidence.  The  utmost  that  can  be 
said  by  the  appellants  upon  this  question  is 
that  the  evidence  was  conflicting,  and  in  such 
case  the  finding  will  be  sustained.  So,  too, 
the  finding  that  the  board  of  supervisors. 
In  open  session,  opened  and  examined  the 
proposals  for  doing  the  work,  and  publicly 
declared  the  same,  is  sustained  by  the  evi- 
dence. The  minutes  of  the  board  of  that  date 
show  that  "proposals  to  perform  the  following 
street  work  were  opened,  read,  and.  on  mo- 
tion, referred  to  the  committee  on  streets." 
If  the  proposals  were  opened  and  read  In 
open  session,  they  were  "publicly  declared," 
within  the  meaning  of  the  statute.  In  Ed- 
wards V.  Berlin,  123  Cal.  544,  56  Pac,^43a,^ 
Digitized  by  VjCTOSTv: 
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cited  by  appellants,  there  was  no  record  In 
the  minutes  of  the  board  of  any  action  what- 
ever with  reference  to  the  proposals. 
The  judgment  and  order  are  affirmed. 


We     concur: 
DYKE,  J. 


GAROUTTB,     J.;      VAN 


PEOPLE  T.  JACKSON,     (Cr.  942.) 
(Supreme  Court  of  California.     Dec.  6,  1902.) 

APPEAL-BILL  OF  EXCEPTIONS-REFUSAL  TO 
SETTLE. 
1.  Under  Pen.  Code.  |  1174,  providing  that, 
if  the  trial  judge  refuses  to  allow  an  excep- 
tion In  accordance  with  the  facts,  the  party  de- 
siring the  bill  settled  may  apply  by  petition  to 
the  supreme  court  to  prove  the  same,  etc.,  an 
order,  made  after  judgment,  refusing  to  set- 
tle a  bill  of  exceptions  in  a  criminal  case,  is 
not  final  and  appealable,  under  section  1237, 
as  an  order,  made  after  judgment,  affecting  de- 
fendant's substantial  rights. 

In  banc.  Appeal  from  superior  court,  San 
Diego  county;  N.  H.  Conklln,  Judge. 

Daisy  Jackson  was  convicted  in  a  criminal 
action.  From  an  order,  made  after  final  Judg- 
ment, refusing  to  settle  a  bill  of  exceptions 
as  proposed,  she  appeals.    Appeal  dismissed. 

Dadmun  &  Escobar,  for  appellant.  Tirey 
L.  Ford,  Atty.  Gen.,  for  the  People. 

BEATTY,  C.  J.  This  Is  an  appeal  by  the 
defendant  in  a  criminal  action  from  an  order, 
made  after  final  Judgment,  refusing  to  settle 
the  bill  of  exceptions  as  proposed.  It  seems 
that  more  than  10  days  after  the  conclusion 
of  her  trial  she  presented  a  bill  which  includ- 
ed not  only  her  exceptions  taken  at  the  trial, 
but  also  her  exception  to  an  order  of  the 
court  denying  her  motion  to  set  aside  the  in- 
formation, with  the  proceedings  thereon 
which  took  place  before  entry  of  her  plea. 
Objection  was  made  to  the  allowance  of  that 
part  of  the  bill  relating  to  the  motion,  upon 
the  ground  that  it  was  the  proper  subject  of 
a  separate  bill,  which,  imder  the  statute 
(Pen.  Code,  SS  1172-1174),  should  have  been 
presented  within  10  days  after  the  ruling 
complahied  of.  This  objection  was  sustained, 
and  so  much  of  the  bill  as  stated  the  pro- 
ceedings upon  the  motion,  and  her  exception 
to  the  order,  was  stricken  out.  This  is  the 
order  from  which  the  present  appeal  is  taken, 
and  the  attorney  general  has  moved  to  dis- 
miss upon  tlie  ground  that  such  an  order  Is 
not  appealable. 

The  appellant  relies  upon  the  third  sub- 
division of  section  1237  of  the  P^ial  Code, 
which  authorizes  an  appeal  by  the  defendant 
in  a  criminal  action  from  any  order,  made 
after  Judgment,  afCecthig  his  "substantial 
rights."  Tliis  clearly  sustains  the  appeal,  if 
the  order  In  question  affected  the  defendant's 
substantial  rights.  The  refusal  to  allow  a 
bill  of  exceptions  according  to  the  facts  would 
necessarily  affect  the  substantial  rights  of  a 
defendant  api)ealing  from  a  Judgment  of  con- 
viction, It  the  order  was  final  and  conclusive. 


But  It  is  not  If  the  trial  Judge  refuses  to 
act  upon  a  proper  application  to  settle  a  bill 
of  exceptions,  this  court  will  issue  its  man- 
date compelling  him  to  act;  and,  if  he  re- 
fuses to  Include  in  the  bill  any  exception  ac- 
cording to  the  facts,  he  may,  upon  petition 
to  this  court,  prove  it  here,  and  have  it  al- 
lowed. This  Is  the  remedy  specially  pro- 
vided by  the  Code  (Pen.  Code,  |  1174),  and 
it  ii  more  effective  and  more  expeditiouB  than 
an  appeal.  The  inconvenience  of  resorting  to 
an  appeal  is  illustrated  by  this  case,  wbere 
we  have  an  appeal  from  the  Judgment  pend- 
ing at  the  same  time  with  this  appeal  from 
the  order  refusing  to  allow  a  part  of  the  bQL 
The  procedure  in  such  cases  ought  to  be  such 
as  would  complete  the  record  before  any  ap- 
peal from  the  judgment  is  brought  up.  It 
may  be  added,  in  favor  of  this  view,  tliat  it 
accords  with  the  long-settled  and  universal 
practice  in  this  state,  where  no  soch  appea; 
as  the  present  has  ever  been  taken  tiefore. 
See  Whipple  t.  Hopkins,  119  CaL  Stf,  51 
Pac.  535. 
The  appeal  is  dismissed. 

We    concur:     HARBISON,    J.;      McFAR- 
LAND,  J.;   VAN  DYKE,  J.;  GAROUTTE,  J. 


PEOPLE  ex  rd.  BLEDSOE  r.  CAMPBELL 

et  al.     (L.  A.  1,156,  1,202.) 

(Supreme  Court  of  California.     Dec.  4,  1902.* 

BLBCTI0N8— CONTEST  —  BALLOTS  —  TDENTIFT- 
INO  MARKS  —  QUO  WARRANTO  —  APPEAL  - 
QUESTIONS  FOR  REVIEW— COSTS— J U DOB  OF 
SUPERIOR  COURT— TERM  OF  OFFICE— CON- 
STITUTION—STATUTES. 

1.  The  office  of  judge  of  the  superior  court 
is  created  by  the  constitution,  which  deelara 
in  article  6,  §  6,  that  the  term  of  office  shall  be 
six  years,  and  Pol.  Code,  {  879,  provides  that 
every  officer  must  continne  to  discharge  the 
duties  of  his  office,  though  his  term  Iws  ex- 
pired, until  his  successor  is  qualified.  BtU. 
that  the  term  of  office  of  the  judge,  being  fixed 
by  the  constitution,  is  not  extended  by  the 
Code. 

2.  Quo  warranto  may  be  maintained  agaiott 
the  incumbent  of  an  office,  irrespective  of 
whether  relntor  Is  entitled  to  the  ofBce,  if  the 
iucnmhent  is  not  entitled  thereto. 

3.  Where,  in  quo  warranto  against  the  in- 
cumbent of  the  office  by  one  claiming  the  same, 
a  third  party,  also  claiming  the  offlce,  iuter- 
veued.  Incumbent  conid  not  complain  on  ap- 
peal of  errors  committed  in  the  controversy  be- 
tween relator  and  intervener. 

4.  On  appeal  in  quo  warranto  the  conrt  may 
consider  exceptinus  on  the  part  of  the  appel- 
lee, based  on  alleged  errors  of  the  court  in  re- 
ceiving or  rejecting  ballots. 

5.  On  a  judgment  in  favor  of  relator  in  400 
warranto,  wherein  relator  claims  an  offlce  held 
by  defendant,  relator,  by  assuming  the  offlce. 
does  not  deprive  himself  of  the  right  to  have 
bis  exceptions  considered  on  appeal  1^  defend- 
ant. 

C,  Code  Civ.  Proo.  f  949.  provides  that  the 
perfecting  of  an  appeal  stays  proceedings  in 
the  conrt  below,  save  in  certain  cases,  inchid- 
ing  one  wherein  it  is  determined  that  defmd- 
ant  imlawfully  holds  an  office.  Beld,  that  ■ 
judgment  in  quo  warranto  against  the  incum- 
bent of  an  offlce  was  not  stayed  by  the  appeal 
of  one  who  intervened  claiming  the  offlce. 
Digitized  by  LjOOQ  [C 
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7.  A  bill  of  exceptions  in  quo  warianto,  stat- 
ing that  "other  ballots  were  objected  to  by 
l)oth  parties,  counted  or  rejected  by  the  court, 
and  excepted,  which  are  not  mentioned  herein, 
was  not  RTailable  to  appellant  for  the  purpose 
of  reversing  the  judgment,  or  depriving  re- 
spondent of  the  right  to  have  his  objections  and 
exceptions  to  the  rulings  considered  on  the  ap- 
peal, h  being  appellant  s  duty  to  include  In  his 
bill  all  the  errors  on  which  he  relied  for  a  re- 
Tersal. 

8.  In  an  election  contest  it  was  proper  to  re- 
ceive a  ballot  where  a  mark  resembling  the 
letter  "S,"  which  was  claimed  to  be  an  identi- 
fying mark,  clearly  appeared  to  be  au  offset, 
by  folding,  from  the  writing  placed  on  the  bal- 
lot by  the  board  after  the  ballot  had  left  the 
hands  ot  the  voter. 

9.  On  appeal  in  an  election  contest  the  action 
of  the  court  in  rejecting  ballots  haviug  straight 
lines  instead  of  a  cross  opposite  some  of  the 
names  would  be  held  conclusive. 

10.  In  an  election  contest  it  was  proper  to  re- 
ject a  ballot  bearing  a  dooble  cross  mark 
thereon. 

11.  Under  Pol.  Code,  {  1215,  forbidding  a 
voter  from  placing  auy  mark  on  his  ballot  by 
which  ft  may  afterwards  be  identified,  the  in- 
tent of  the  voter  must  be  determined  by  an 
inspection  of  the  ballot,  irrespective  of  any  con- 
jecture as  to  the  purpose  or  circumstances  un- 
der which  the  mark  was  made. 

12.  In  an  election  contest,  error  In  counting  or 
iu  receiving  a  ballot  is  harmless  where  a  bal- 
lot similarly  defective  is  received,  and  counted 
for  the  opposing  candidate. 

13.  In  an  election  contest  it  is  proper  to  re- 
ject, as  bearing  a  distinguishing  mark,  a  bal- 
lot which  has  a  large  ink  blot  ou  one  of  the 
margins. 

14.  It  was  proper  to  reject,  as  bearing  a  dis- 
tinguishing mark,  a  ballot  which  had  a  hole 
through  it  where  an  attempt  was  made  to 
erase  a  mark  made  with  the  stamp. 

15.  It  was  proper  to  reject,  as  bearing  a  dis- 
tingnishing  maric,  a  ballot  which  had  a  cross 
below  the  voting  space  iu  the  Republican  col- 
umn for  electors. 

16.  It  was  proper  to  reject,  as  bearing  a  dis- 
tingiiishinK  mark,  a  ballot  which  had  a  cross 
oiiposite  "For  Electors,"  in  the  Republican 
column. 

17.  Pol.  Code,  S  1207,  provides  that,  if  a  voter 
spoil  a  ballot,  he  must  return  it  to  the  ballot 
clerk,  and  receive  another  in  Its  place.  Held, 
that  in  an  election  contest  it  was  proper  to  re- 
ject ballots  bearing  erasures  or  attempted  era- 
sures, or  marks  once  placed  on  the  ballot  by 
the  voter,  which  he  afterwards  sought  to  re- 
move. 

18.  It  was  proper  to  reject,  as  bearing  a  distin- 
guishing mark,  a  ballot  marked  with  a  cross 
after  the  words  "No  Nomination." 

19.  Pol.  Code,  i  1205,  provides  that  a  voter 
shall  prepare  his  ballot  by  marking  a  cross  aft- 
er the  name  of  the  person  or  persons  for  whom 
he  intends  to  vote,  or"  by  writing  a  name  or 
tinmes  in  the  blank  column.  Held,  that  iu  an 
election  contest  it  was  improper  to  receive  bal- 
lots bearing  a  name  of  a  candidate  printed  in 
the  Democratic  column  and  also  written  in  the 
blank  column. 

20.  It  was  proper  to  reject,  as  beariug  an 
identifying  mark,  a  ballot  on  which  a  cross  had 
been  marked  against  the  printed  names  of  the 
electors  in  the  Kepublican  column,  and  having 
the  name  "McKinley"  written  in  the  blank  col- 
Timn  for  elector. 

21.  It  was  proper  to  reject,  as  bearing  a  dis- 
tinguishing mark,  a  ballot  which  bad  a  cross 
marked  against  the  names  of  the  nine  electors 
printed  In  the  r>emocrntic  column,  and  also  had 
the  name  "William  McKinley"  written  for 
elector  in  the  blank  column. 

f  10.  See  Electlonf ,  toI.  IB,  Cent  Dig.  S  Wl. 


S2.  It  was  proper  to  reject,  as  beariug  a  dis- 
tinguishing mark,  a  ballot  which  had  a  cross 
marked  against  the  printed  names  for  electors 
fai  the  Itepublican  column,  and  had  also  nine 
names  written  for  electors  in  the  blank  col- 
umn. 

23.  It  was  error  to  reject,  as  bearing  a  distin- 
guishing mark,. a  ballot  bearing  the  name  "Wil- 
liam McKinley"  written  in  lie  blank  column 
for  electors,  but  which  did  not  have  a  cross 
marked  against  any  of  the  printed  names  for 
that  office. 

24.  Pol.  Code,  {  1205,  provides  that  an  elector 
shall  prepare  his  ballot  by  marking  a  cross  aft- 
er the  name  of  the  person  or  persons  for  whom 
he  intends  to  vote,  or  by  writing  a  name  or 
names  in  the  blank  column.  Held,  that  in  an 
election  contest  it  was  error  to  receive  a  ballot 
which  bore  a  name  written  iu  the  blank  column 
and  a  cross  also  stamped  against  it,  since  the 
statute  only  permits  a  voter  to  make  a  cross 
after  a  printed  name. 

25.  In  an  election  contest  it  was  proper  to  re- 
ceive a  ballot  bearing  a  name  written  iu  the 
blank  columu,  notwithstanding  that  the  name 
was  written  beneath  the  line  in  which  the  of- 
fice was  designated. 

26.  Where,  in  an  election  contest,  a  ballot  was 
not  objected  to  on  the  ground  that  the  writing 
of  a  name  was  unauthorized  because  it  was 
also  printed  ou  a  ballot,  such  objection  cannot 
be  considered  on  appeal. 

27.  Where,  in  an  election  contest,  a  ballot  was 
not  objected  to  on  the  ground  that  the  voter 
had  marked  a  cross  after  the  words  "No  Nom- 
ination," such  objection  cannot  be  considered 
on  appeal. 

28.  Cfode  Civ.  Proc.  (  1024,  provides  that 
costs  must  be  allowed  to  a  defendant  on  a  judg- 
ment in  his  favor  in  special  proceedings.  Sec- 
tion 1025  provides  that  in  actions  other  than 
those  mentioned  in  section  1022,  which  does 
not  include  quo  warranto,  costs  may  be  appor- 
tioned in  the  discretion  of  the  court.  Held, 
that  where,  iu  quo  warranto  by  one  claiming 
an  ofBce  against  the  incumbent  thereof,  a  third 
party  intervened,  it  was  proper,  on  judgment 
for  relator,  to  render  judgment  against  tlie  in- 
tervener for  the  costs  subsequent  to  the  com- 
plaint in  intervention,  such  costs  being  proper 
under  Code  Civ.  Proc.  §  1024,  if  the  proceed- 
ings were  regarded  as  a  special  proceeding,  or 
under  section  1025  if  it  be  regarded  as  an  ac- 
tion. 

In  banc.  Appeal  from  superior  court,  San 
Bernardino  county;  Lucien  Shaw,  Judge. 

Quo  warranto  by  the  people,  on  the  rela- 
tion of  Benjamin  F.  Bledsoe,  against  John 
L.  Campbell,  to  test  the  tetter's  right  to  the 
office  of  judge  of  the  superior  court  for  the 
county  of  San  Bernardino,  In  which  C.  C.  Ben- 
nett intervened.  Prom  a  judgment  for  re- 
lator, defendant  and  intervener  appeal.  Af- 
firmed. 

Prank  W.  Burnett,  for  appellant  Bennett. 
C.  C.  Bennett.  F.  W.  Burnett,  James  Hutch- 
Ings,  C.  C.  Haskell,  and  Hunsaker  &  Brltt, 
for  appellant  Campbell.  Tlrey  L.  Ford,  Atty. 
Gen.,  E.  R.  Annable,  and  R.  £1.  Bledsoe,  for 
respondent 


HARRISON,  J.  The  relator  and  the  Inter- 
vener were  candidates  for  the  office  of  Judge 
of  the  superior  court  in  the  county  of  San 
Bernardino  at  the  general  election  in  No- 
vember, 1900.  Upon  canvassing  the  returns 
of  the  election,  the  l)oard  of  supervisors  de- 
clared that  each  bad  received  tb%  sai 
Jigitized  by ' 
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ber  of  votes,  and  that  there  had  been  no 
election  for  the  office.  The  defendant  was 
elected  Judge  of  the  superior  court  of  that 
county  In  1894  for  the  term  of  six  years 
from  and  after  the  first  Monday  of  Janu- 
ary, 1895,  and  continued  to  bold  and  exer^ 
else  the  office  after  the  expiration  of  said 
term.  The  present  action  was  brought  for 
the  purpose  of  having  It  determined  that 
he  was  unlawfully  holding  the  office,  and 
should  be  excluded  therefrom,  and  that  the 
relator  had  been  duly  elected  thereto,  and 
was  entitled  to  enter  upon  the  discharge  of 
its  duties.  In  his  answer  the  defendant  trav- 
ersed the  allegations  of  the  complaint,  which 
purported  to  show  that  the  relator  had  re- 
ceived a  majority  of  the  votes  cast  for  the 
office  at  the  election,  and  set  forth  his  claim 
to  hold  the  office  by  virtue  of  his  previous 
election  thereto  and  the  failure  to  elect  a 
successor.  Thereafter  the  Intervener  filed  a 
complaint  in  intervention  against  both  the 
relator  and  the  defendant,  setting  forth  there- 
in that  at  the  said  election  he  had  received  a 
majority  of  the  ballots  cast  for  the  office, 
and  that  the  defendant  had  unlawfully  in- 
truded Into  and  usurped  the  snid  office.  Is- 
sue was  Joined  upon  this  complaint  by  both 
the  relator  and  the  defendant,  and  upon  the 
trial  of  the  cause  the  ballots  cast  at  the  elec- 
tion were  opened  and  coimtPd  by  the  court, 
from  which  it  determined  that  2,773  votes 
had  been  cast  for  the  relator  and  2,706  for 
the  Intervener,  and  thereupon  rendered  Judg- 
ment in  favor  of  the  relator,  and  that  upon 
his  taking  the  oath  required  by  law  be  should 
be  entitled  to  take  upon  himself  forthwith 
the  execution  of  the  duties  of  said  office,  and 
that  thereupon  the  defendant  be  excluded 
from  said  office.  From  this  Judgment  the 
defendant  and  the  Intervener  have  each  ap- 
pfaled,  the  appeal  of  the  defendant  being 
case  \o.  1,150,  and  that  of  the  Intervener  No. 
1,202. 

1.  Defendant's  Appeal.  The  defendant 
urges  In  support  of  his  appeal  that  he  is  en- 
titled to  hold  the  office  until  his  successor 
shall  have  been  elected  and  qualified,  and 
tliat,  as  there  has  been  no  election  of  a 
successor,  he  has  not  usurped,  nor  does  he 
unlawfully  hold,  the  office:  that,  therefore, 
the  action  of  quo  warranto  against  him  is 
unauthorized;  that,  assuming  that  the  relator 
iiad  been  in  fact  elected  at  the  general  elec- 
tion, he  had  not  taken  the  oath  of  office  at 
the  time  the  action  was  commenced,  or  when 
the  Judgment  herein  was  rendered,  and  that 
for  this  reason  also  he  is  entitled  to  hold  the 
office  and  discharge  Its  duties;  that,  as  no 
person  had  been  declared  elected  to  the 
office,  there  could  be  no  proceeding  for  the 
purpose  of  contesting  the  election.  The  of- 
fice of  Judge  of  the  superior  court  is  created 
by  the  constitution,  and  the  same  instrument 
declares  (article  6,  J  6)  that  "the  term  of  of- 
fice of  Judges  of  the  superior  court  shall  be 
six  years  from  and  after  the  first  Monday  of 
January    next    succeeding    their    election." 


There   is   no   provision   therein   authoriziiig 
such  Judge  to  hold  his  office  "untU  his  soc- 
ccssor  is  elected  and  qualified,"  as  there  is 
in  regard  to  the  office  of  governor  and  other 
executive  cfficers;  and  the  omission  to  mak' 
such  a  provision  clearly  Indicates  that  tlie 
framers  of  the  Instrument  intended  that  the 
term  of  office  of  a  Judge  of  the  superior  court 
should  end  with  the  expiration  of  the  six 
years.    The  constitution  Is  to  be  interpreted 
by  the  language  In  which  It  is  written,  and 
coiu-ts  are  no  more  at  liberty  to  add  provi-!- 
ious  to  what  is  therein  declared  In  deSniti- 
language  than  they  are  to  disregard  any  of 
Its  express  provisions.     In  People  v.  Whit- 
man, 10  Cal.  38,  In  construing  a  provi>i!on 
under  which  au  executive  officer  is  author- 
ized to  hold  until  the  election  and  qualiflca- 
tion  of  his  successor,  the  court  said:    "The 
case  is  difCerent  with  respect  to  district  and 
supreme  court  Judges.    They  hold  their  of- 
fices from   a   day   certain,  and   for  a   fised 
period,    and    not   until   their  successors   are 
qualified."  '  The  appellant  does  not  contend 
that  he   Is   entitled   to   hold  his  office  after 
the  expiration  of  the  six  years  by  virtue  of 
any  provision  in  the  constitution,  but  he  ri'- 
lles   upon   the   provision    of   section    879   nf 
the  Political  Code,  which  declares:     "Every 
officer  must  continue  to  discharge  the  ditti.s 
of  his  office,  although  his  term  has  expired, 
until  his  successor  has  qualified."     This  sec- 
tion does  not  In  terms  purport  to  give  au- 
thority to  the  Incumbent  of  an  office  to  hold 
the  same  after  his  term   has  expired,   but 
merely    lmi)oses    certain    duties    upon    him 
whenever  he  is  authorized  to  hold  over  after 
the  expiration  of  his  term.    There  are  maov 
offices— especially  those  created  by  the  legis- 
lature—in which  the  Incumbent  is  authorized 
to  hold  the  office  until  the  election  and  quali- 
fication of  his  successor,  and  full  effect  cau 
be  given  to  section  879  by  limiting  its  pn<- 
vislons  to  such  offices.    But  when  the  teru 
of  office  is  fixed  by  the  constitution  in  do- 
nlte  and  precise  language,  as  It  Is  in  the  cn^" 
of  Judges  of  the  superior  court,  it  is  not  com- 
petent   for   the    legislature    to    extend    that 
term.    It   does,    however,    extend    the    term 
if   its   declaration   that  an   incumbent    sfaai: 
continue  to  perform  Its  duties,  although  t.~ 
term  has  expired,  may  be  construed  as  sir- 
ing him  authority  to  continue  to  hold   tb-' 
office  after  the  expiration  of  his  term. 

The  provisions  of  section  9  of  article  11 
and  of  section  16  of  article  20  of  the  consti- 
tution, cited  by  the  appellant,  as  well  a« 
the  cases  cited  by  him  which  have  arl^t-;^ 
under  the  provisions  of  these  sections^  .ir? 
Inapplicable.  The  provision  In  article  11  r- 
lates  to  a  "county,  city,  town,  or  munici].: 
officer"  for  whose  term  of  office  the  const - 
tution  makes  no  provision;  and  section  16  of 
article  20  relates  solely  to  officers  whose  tens 
Is  "not  provided  for  in  the  constitution," 
The  question  presented  in  the  cases  cited  I'T 
him  was  whether,  upon  the  expiration  of  tb- 
terra  of  the  officer,  a  yacanc^^as  tlierel'T 
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created  which  the  governor  was  authorized 
to  fill  by  appointment.  In  People  ▼.  TUton, 
37  Cal.  014,  the  court  held  that  the  provis- 
ion in  the  statute  that  the  officer  might  hold 
his  office  until  his  successor  was  elected  and 
qualified  was  not  an  extension  of  his  term 
of  office  In  violation  of  section  7,  art.  11,  of 
the  constitution  of  1849  (which  corresponds 
to  section  9,  art.  11,  of  the  present  consti- 
tution), but  was  the  creation  of  an  addi- 
tional, contingent  term,  which  was  within 
the  power  of  the  legislature.  The  legisla- 
ture, however,  has  no  power  to  create  an 
additional  term  for  an  office  whose  term  Is 
limited  by  the  constitution.  In  People  v. 
Edwards,  03  Cal.  163,  28  Pac.  831,  the  court 
said:  "Where  the  term  of  office  is  fixed,  de- 
terminate, a  provision  requiring  the  officer  to 
continue  to  discbarge  the  duties  of  bis  office, 
although  bis  term  has  expired,  until  bis  suc- 
cessor has  qualified,  adds  an  additional,  con- 
tingent, and  defeasible  term  to  the  original 
fixed  term."  In  the  case  of  an  office  created 
by  the  legislature,  as  were  all  the  offices  in 
the  cases  cited  by  the  appellant,  it  was  com- 
petent for  the  legislature  to  provide  for  such 
additional  contingent  term;  but,  when  the 
office,  as  well  as  its  term,  is  "fixed,  determin- 
ate," by  the  constitution,  the  legislature  has 
no  power  to  extend  or  diminish  the  term,  or 
to  add  any  contingent  term  thereto.  In 
People  V.  Oulton,  28  Cal.  44,  the  court  ex- 
pressly stated  that  its  decision  was  not  to 
be  understood  as  holding  that  the  rule  of 
the  common  law  would  extend  to  members 
of  the  legislature,  or  to  Judicial  officers,  or 
to  the  executive.  We  hold,  therefore,  that 
the  term  of  office  of  the  defendant  expired 
January  7,  1901,  and  that  he  was  not  en- 
titled to  continue  to  hold  the  office  after  that 
time.  As  he  was,  therefore,  at  all  times 
thereafter  unlawfully  holding  the  office,  the 
action  of  quo  warranto  was  properly  brought 
for  the  purpose  of  removing  him  therefrom. 
"Whether  the  relator  is  entitled  to  the  office, 
or  whether  in  the  controversy  between  the 
relator  and  the  Intervener  the  court  commit- 
ted any  error,  is  a  matter  which  does  not 
concern  the  defendant  (People  v.  Abbott,  16 
Cal.  358),  and  upon  which  he  is  not  entitled 
to  be  heard. 

2.  Intervener's  Appeal.  The  Intervener  has 
api)enle<l  from  the  Judgment  upon  the  ground 
that  the  court  erred  in  rejecting  from  the 
count  certain  ballots  which  should  have  been 
counted  for  him,  and  in  counting  for  the 
relator  certain  ballots  which  should  have 
been  rejected.  Objections  and  exceptions  to 
the  rulings  thereon  were  made  by  the  re- 
spective parties  to  the  validity  of  a  great 
number  of  the  ballots,  and  the  ballots  thus 
excejrted  to  have  been  brought  to  this  court 
for  inspection.  It  Is  only  necessary,  how- 
ever, to  consider  those  which  the  appellant 
has  specified  In  his  brief  as  errors  for  which 
be  seeks  a  reversal  of  the  Judgment.  The 
WJl  of  exceptions  upon  which  the  appeal  Is 
presented,  in  addition  to  exceptions  taken  by 


the  Intervener,  contains  also  certain  excep- 
tions taken  by  the  relator  to  the  rulings  of 
the  court  uiwn  the  validity  of  the  ballots; 
but  it  is  urged  by  the  appellant  that  these 
exceptions  on  the  part  of  the  relator  cannot 
be  considered  ui)on  this  appeal,  citing  In  sup- 
port of  this  position  certain  cases  in  which 
it  has  been  held  that  upon  an  appeal  from  a 
Judgment  this  court  will  not  consider  any 
errors  committed  against  the  respondent. 
Tlie  principle  of  these  cases,  however,  is  In- 
applicable to  a  proceeding  of  this  nature. 
Upon  a  recount  of  the  ballots  In  a  contested 
election  case  the  superior  court  reviews  the 
action  of  the  canvassing  boards  for  the  pur- 
pose of  determining  whether  the  ballots  have 
been  correctly  counted,  and  In  connection 
therewith  to  determine  whether  any  of  the 
ballots  that  were'  cast  should  be  rejected 
from  the  count;  In  making  Its  rulings  for 
this  purpose,  it  Is  manifest  that  they  should 
have  a  uniform  and  impartial  application  to 
both  parties,  and  that  the  same  ruling  which 
it  makes  in  reference  to  counting  or  reject- 
Uig  ballots  offered  by  one  party  should  be 
made  when  similar  ballots  are  offered  on  be- 
half of  the  other  party.  If,  in  making  such 
ruling,  the  court  has  erroneously  rejected  a 
ballot  in  favor  of  the  appellant,  or  erroneous- 
ly counted  one  In  favor  of  the  respondent, 
there  can  be  no  injustice  in  permitting  the 
respondent  to  show  that  this  error  against 
the  appellant  Is  offset  by  a  similar  error  in 
bis  favor.  If  it  appears  from  the  record  that 
the  errors  urged  by  the  appellant  are  coun- 
terbalanced by  similar  errors  against  the  re- 
spondent, the  appellant  fails  to  show  that 
he  has  been  prejudiced  by  the  Judgment. 
See  Webster  v.  Byrnes,  34  Cal.  273;  People 
v.  Town  of  Sausallto,  106  Cal.  600,  39  Pac. 
937.  The  respondent  Is  not  asking  upon  this 
appeal  for  any  affirmative  relief  against  the 
appellant,  nor  does  he  ask  the  court  to  con- 
sider any  ruling  of  the  superior  court  of  a 
character  different  from  the  rulings  objected 
to  by  the  appellant;  but  be  urges  that  the 
rulings  to  be  applied  to  all  the  ballots,  wheth- 
er offered  or  objected  to  by  either  party, 
should  be  the  same,  and  claims  that  In  that 
case  the  errors  relied  upon  by  the  appellant 
are  shown  to  be  harmless,  since  It  appears 
from  the  record  that  a  different  result  would 
not  have  been  reached.  Neither  Is  the  re- 
spondent deprived  of  the  right  to  have  these 
exceptions  by  him  considered  by  reason  of 
the  fact,  as  stated  In  the  brief  of  appellant, 
that  upon  the  rendition  of  the  Judgment  he 
assumed  the  office,  and  entered  upon  the  dis- 
charge of  Its  duties.  By  this  act  be  did  not 
take  or  accept  the  fruits  of  the  Judgment 
from  the  appellant,  nor  has  he  taken  any 
appeal  from  the  Judgment  whose  fruits  he 
has  accepted;  but  he  is  merely  seeking  to 
maintain  the  validity  of  that  Judgment  by 
the  very  record  which  has  been  brought  here 
by  the  appellant.  The  operation  of  the  Judg- 
ment against  the  defendant  was  not  stayed 
by  the  appeal  of  the  inter vencr^CodftiCiv, 
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Proc.  S  949),  and  the  relator.  In  qualifylns 
for  tlie  office  and  entering  upon  its  duties, 
was  merely  acting  in  compliance  with  tbe 
provisions  of  the  law. 

Tbe  statement  In  the  bill  of  exceptions  that 
"other  ballots  were  objected  to  by  both  par- 
tics,  and  counted  or  rejected  by  the  court, 
and  excepted  to,  which  are  not  mentioned 
hprein,"  is  not  available  to  appellant  for  the 
purpose  of  reversing  tbe  judgment,  or  de- 
priving the  respondent  of  the  right  to  have 
his  objections  and  exceptions  to  the  rulings 
thus  made  considered  upon  the  appeal.  It 
was  incumbent  upon  the  ai^ellant  to  in- 
clude In  his  bill  of  exceptions  all  the  errors 
of  the  court  below  upon  which  he  relied  for 
a  reversal. 

For  the  sake  of  brevity,  the  ballots,  which 
are  designated  in  the  bill  of  exceptions  as 
"Intervener's  Exhibit,  Counted,"  are  desig- 
nated in  this  opinion  by  the  letter  "a";  "In- 
tervener's Exhibit,  Rejected,"  by  the  letter 
"1>":  "Relator's  Exhibit,  Counted,"  by  the 
letter  "c";  and  "Relator's  Exhibit,  Reject- 
ed," by  the  letter  "d." 

The  bill  of  exceptions  does  not  show  that 
the  objections  of  appellant  to  ballots  Nos. 
33(a)  and  289(a)  were  overruled  by  the  court, 
or  that  the  said  ballots  were  counted  for  the 
relator.  The  objection  made  by  him  to  bal- 
lots Nos.  44(b)  and  48(b)  "because  neither 
of  said  ballots  had  a  cross  stamped  after 
tbe  name  of  said  relator,"  and  the  objection 
to  ballot  No.  281(a)  that  it  lias  "a  cross 
over  the  word  'Electors'  In  the  Republican 
ticket,"  are  not  sustained  by  an  inspection  of 
the  ballots. 

Ballot  No.  22(c),  which  had  been  rejected 
by  tbe  election  board,  was  properly  counted 
for  the  relator.  The  mark  resembling  a  let- 
ter "S,"  which  the  appellant  claimed  was  an 
identifying  mark,  clearly  appears  to  be  an 
offset,  by  folding,  from  the  writing  placed 
upon  the  ballot  by  tbe  board,  and  after  the 
ballot  had  left  the  hands  of  the  voter.  There 
was  no  evidence  before  the  court  from  which 
it  could  reject  the  ballot  upon  the  ground 
that  it  was  the  second  ballot  of  a  voter.  So, 
too,  ballot  No.  803(a)  was  properly  counted 
for  tbe  relator.  Tbe  mark  which  the  appel- 
hint  claimed  to  be  a  double  cross  is  shown 
by  inspection  to  be  clearly  an  offset  caused 
by  folding  the  ballot  while  the  ink  was  wot. 

Ballots  Nos.  145(c)  and  154(c)  are  inartistic- 
ally  marked,  having  straight  lines  instead  of 
a  cross  opposite  some  of  the  names,  which 
tbe  superior  court  held  might  have  been  made 
for  the  purpose  of  a  distinguishing  mark,  as 
well  as  through  want  of  skill,  and  therefore 
rejected  them.  The  action  of  the  superior 
court  in  thus  construing  the  marks  upon  the 
Imllots  must  be  held  conclusive,  and  not  8Ut>- 
ject  to  review. 

A  large  number  of  ballots  were  rejected 
from  the  count  In  favor  of  either  contestant 
iipon  the  ground  that  a  double  cross  marked 
thereon  by  the  voter  was  a  distinguishing 
mark,    by    which    they    conid    be    identified. 


This  was  In  accordance  with  tbe  nde  de- 
clared In  Famham  v.  Boland,  134  CaL  151, 
06  Fac.  200.  3G6,  although  that  case  had  not 
then  been  decided.  Upon  many  of  the  bal- 
lots thus  marked  the  court  made  provisional 
rulings  when  they  were  ottered,  reserving 
them  for  further  consideration  before  decid- 
ing the  case,  and  upon  the  final  snbmlssion 
of  the  cause  held  that  of  these  ballots  23 
should  be  counted  for  tbe  retetor  and  24  for 
the  Intervener,  glvhig  as  its  reasons  therefor 
that,  in  its  opinion,  the  manner  In  whidi 
the  double  cross  was  made  upon  tbe  several 
baltots  Indicated  that  the  voter  had  intended 
to  cast  his  ballot  in  that  way.  In  this  re- 
spect the  court  failed  to  respect  the  mle 
given  in  Farnham  v.  Boland,  and  disregarded 
the  provision  of  section  1215,  PoL  Code,  for- 
bidding the  voter  from  placing  any  mart: 
upon  his  ballot  by  which  It  "may  afterwatd 
be  identified."  The  intent  of  the  voter  most 
be  determined  by  an  inspection  of  the  ballot 
and  upon  whether  there  is  any  mark  thereon 
by  which  It  may  be  Identified,  hrespectlve  of 
any  conjecture  as  to  the  purpose  or  ctrcinn- 
Btances  under  whkdi  the  mark  was  made  Of 
the  ballots  thus  counted  for  the  relatM:  the 
appellant  specified  11  as  having  l>een  Im- 
properly counted  for  the  relator  by  reason 
of  being  thns  marked  with  a  donble  cross, 
and  insists  that  nnder  the  rule  declared  in 
Farnham  v.  Boland  they  should  have  been 
rejected.  In  reply  to  this  objection  the  re- 
spondent shows  that  it  appears  from  the 
bill  of  exceptions  that  a  far  larger  numbei 
of  ballots  marked  by  the  voters  with  a  doa- 
ble cross  were  counted  for  the  Intervener  over 
the  objections  of  the  relator,  and  that  It  thus 
appears  that  the  intervener  was  not  preju- 
diced by  the  rulings  of  the  conrt 

The  objections  of  the  appellant  to  counting 
for  the  relator  ballots  Noe.  36(a),  137(a). 
276(a),  upon  the  groimd  that  they  contain 
certain  erasures,  which  might  serve  as  dis- 
tinguishing marks,  should  have  t>een  sns- 
tained  and  the  votes  rejected  (Salcido  v.  Rob- 
erts, 136  CaL  670,  69  Pac.  431);  but,  as  ta 
the  case  of  ballots  marked  with  a  double 
cross,  the  relator  has  pointed  out  that  the 
court  counted  for  the  intervener,  ov«r  his 
objections,  ballots  Nos.  163(c),  192(c),  333((^, 
in  which  there  were  similar  assures,  and 
that,  therefore,  no  harm  was  done. 

The  appellant  also  assigns  as  error  tbe  re- 
jection of  certain  ballots  in  his  favor,  as  to 
which  he  says  an  examination  "will  fall  to  re- 
veai  any  defect  deserving  of  notice."  Of  the 
ballots  thus  specified,  No.  19(b)  has  a  large  ink 
blot  on  one  of  the  margins;  No.  85(b)  has  a 
bole  through  it  where  an  attempt  was  made 
to  erase  a  mark  made  with  the  stamp;  No. 
213(b)  has  a  cross  below  the  voting  space  In 
the  Republican  column  for  electors;  Na  323(b) 
has  a  cross  opposite  "For  Sectors"  tn  tbe 
Republican  column.  These  were  distinguish- 
ing marks,  and  justified  the  court  In  refusing 
to  count  the  ballots.  In  the  other  ballots 
thus  specified  there  are  either  erasures  oe  at- 
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tempted  erasures  of  marks  once  placed  upon 
the  ballot  by  the  voter,  which  he  afterwards 
sought  to  remove,  apparently  either  because 
it  did  not  Indicate  the  vote  he  wished  to  cast, 
or  because  he  had  made  a  mistake  in  placing 
the  cross,  or,  after  placing  it,  had  wished  to 
vote  differently.  They  were  each  a  dellber- 
Jite  act  of  the  voter,  In  contravention  of  the 
provision  of  section  1207,  which  provides  that. 
If  the  voter  spoil  a  ballot,  he  must  return  it 
to  the  ballot  clerk,  and  receive  another  in 
its  place.  The  voter  "siwlls"  a  ballot  when 
he  marlcs  It  different  from  the  mode  in  which 
he  wishes  to  vote,  or  places  thereon  any  mark 
by  which  it  may  be  identified.  He  is  not 
permitted  to  correct  the  ballot  himself  by 
erasing  the  mark,  but  must  procure  another 
In  its  stead. 

In  ballots  Nos.  95(a).  134(a),  235(a),  242(a). 
the  voter  had  marked  a  cross  after  the 
words  "Ko  Nomination,"  printed  in  one  of 
the  columns.  The  court  overruled  this  objec- 
tion to  their  validity,  and  counted  the  bal- 
lots for  the  relator.  The  same  defect  exists 
in  ballot  No.  TO(c),  which  was  counted  for 
the  intervener.  Each  of  these  ballots  should 
have  been  rejected.  Farnham  v.  Boland,  134 
Cal.  151,  CC  Pac.  200,  30C;  People  v.  Board 
of  Canvassers  of  Richmond  Co.,  156  N.  T. 
3C  50  N.  E.  425. 

In  ballots  Nos.  18(a)  and  236(a)  the  name 
of  the  relator  was  printed  In  the  Democratic 
column,  and  was  also  written  in  the  blank 
column,  and  for  this  reason  they  were  erro- 
neously counted  for  him.  Section  1205  pro- 
vides that  the  voter  shall  prepare  his  ballot 
"by  marking  a  cross  after  the  name  of  the  per- 
son or  persons  for  whom  he  intends  to  vote," 
or  "by  writing  a  name  or  names  in  the  blank 
column."  He  is  not  authorized  to  do  both. 
The  writing  of  a  name  in  tlie  blank  column  aft- 
er liavlng  marked  a  cross  in  the  printed  col- 
umn against  the  name  of  a  candidate  for  the 
same  office  is  a  most  eflScIent  mode  of  placing 
an  Identifying  mark  upon  a  ballot  For  the 
same  reason  ballots  Nos.  118(c)  and  228(c)  were 
erroneously  coimted  in  favor  of  the  appellant 
No.  llS(c)  has  a  cross  marked  against  the 
names  of  the  nine  electors  printed  in  the  Dem- 
ocratic column,  and  has  also  the  name  "Wm. 
McKinley"  written  for  elector  in  the  blank 
column.  No.  22S(c)  has  a  cross  marked 
against  the  prhited  names  for  electors  in  the 
Bepublican  column,  and  has  also  nine  names 
^\-ritten  for  electors  in  the  blank  column. 
The  court  properly  rejected  ballot  No.  322(d), 
in  which  a  cross  was  marked  against  the 
printed  names  of  the  electors  in  the  Repub- 
lican column,  and  the  name  "McKinley" 
was  written  in  the  blank  column  for  electors, 
and  upon  the  same  gi-ound  should  have  reject- 
ed the  two  ballots  above  named.  In  ballot 
No.  lC4(d)  the  name  "Wm.  McKinley"  was 
written  in  the  blank  column  for  electors,  but 
-did  not  have  a  cross  marked  against  any 
of  the  printed  names  for  that  office.  It  was, 
therefore.  Improperly  rejected,  and  sliould 
have  been  counted  for  the  intervener.    See 


Patterson  v.  Hanley,  136  Cal.  265,  68  Pac. 
821, 

Ballot  No.  159(a)  was  Improperly  counted 
for  the  relator.  The  name  of  "Joe  Jachan" 
was  written  in  the  blank  column  for  the  of- 
fice of  constable,  and  a  cross  was  also  stamp- 
ed against  it  Section  1205  permits  the  voter 
to  make  a  cross  only  after  a  printed  name. 

In  ballot  No.  S23(a)  the  name  of  "John  Da- 
vis Clark"  was  written  in  the  blank  col- 
umn for  supervisor,  and  the  Intervener's  ob- 
jection—"because  of  writing  outside  of  voting 
space  in  the  blank  column"— was  overruled 
and  the  ballot  counted  for  the  relator.  This 
objection  was  based  upon  the  fact  that  the 
name  is  written  in  the  blank  column,  but 
beneath  the  line  in  which  the  office  was  desig- 
nated. This,  however,  did  not  violate  any 
mandatory  provision  of  the  statute,  and  the 
objection  was  properly  overruled.  The  objec- 
tion that  writing  his  name  in  the  blank  col- 
umn was  unauthorized  because  It  was  also 
printed  upon  the  ballot  was  not  made  in  the 
superior  court.  It  cannot  be  considered  when 
made  for  the  first  time  upon  appeal.  I^ay  v. 
Parsons,  104  Cal.  661,  38  Pac.  447.  For  the 
same  reason  the  objection  of  the  relator  to 
counting  for  the  intervener  ballot  No.  196(c) 
upon  the-  ground  that  the  voter  had  marked  a 
cross  after  the  words  "No  Nomination"  can- 
not be  considered.  The  only  objection  made 
in  tbe  superior  court  was  "on  the  ground  that 
the  name  of  J.  B.  Glover  was  written  on 
said  ballot." 

As  above  seen,  the  superior  court  counted 
in  favor  of  the  appellant  one  ballot  more 
of  those  marked  with  a  double  cross  than  it 
did  for  the  relator,  all  of  which  we  have 
shown  should  have  been  rejected.  Deducting 
this  vote  from  the  total  of  those  counted  by 
it  for  the  appellant  and  making  other  |H-oper 
corrections  of  the  count  as  hereinbefore  indi- 
cated, viz.,  by  deducting  from  those  counted 
in  favor  of  the  relator  ballots  Nos.  95,  134. 
235,  242,  18,  236,  and  159.  and  from  those 
counted  in  favor  of  the  appellant  ballots  Nos. 
70,  118,  and  228,  and  adding  to  the  score  for 
the  appellant  ballot  No.  164,  it  results  that 
three  more  votes  were  cast  for  the  relator  than 
for  the  appellant  and  that  the  judgment  de- 
claring him  elected  was,  therefore,  correct. 

The  coiu-t  properly  rendered  judgment 
against  the  intervener  for  the  costs  of  the 
proceedings  incurred  subsequent  to  filing  the 
complaint  in  Intervention.  By  filing  his  com- 
plaint in  intervention,  he  made  the  relator  a 
defendant  thereto,  and  from  the  Judgment 
thereon  against  him  the  plaintiff  was  entitled 
to  recover  costs  from  the  intervener,  by  virtue 
of  the  provisions  of  section  1024  of  the  Code 
of  Civil  Procedure,  if  this  be  regarded  as  a 
siiecial  proceeding,  or  by  virtue  of  section 
1025  of  the  Code  of  Civil  Procedure,  If  it  be 
regarded  as  an  action. 

The  judgment  is  afiirmed. 

We  concur:  VAN  DYKE,  J.;  McFAR- 
LAND,  J.;    OAROUTTE,  J, 
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BliBDSOB  T.  COLOAN.  State  Controller. 

(S.  F.  3,130.) 

(Sapreme  Court  of  California.     Dec.  5,  1902.) 

OFFICERS— PAT  DURINO  LITIGATION  FOR 
OFFICE. 

1.  One  who,  holding  no  certificate  of  elec- 
tion, institutes  quo  yrarranto  for  the  office  of 
judge,  and  therein  obtains  pudgment,  and  then 
qualifies  and  takes  possession  of  the  office,  is 
not,  pending  appeal  by  the  other  parties,  enti- 
tled to  receive  pay.  under  Pol.  Code,  §  936,  pro- 
viding, when  toe  title  of  the  incnmbent  of  an 
office  is  contested  by  proceedings  in  court,  no 
warrant  for  his  salary  can  be  drawn  till  the 
proceedings  are  finally  determined;  provided, 
that  this  shall  not  apply  to  one  who  holds  the 
"certificate  of  election  or  commission  of  office" 
and  discharges  the  duties  of  the  office;  sudl 
judgment  not  being  a  commission  of  office. 

Beatty,  0.  J.,  dissenting. 

In  banc.  Proceeding  on  mandamus  orig- 
Inntlng  In  superior  court,  San  Bernardino 
county;  Lncien  Shaw,  Judge. 

Original  proceeding  by  Benjamin  F.  Bled- 
soe against  E.  P.  Colgan,  controller,  for  man- 
date.   Writ  denied. 

R.  E.  Bledsoe,  for  relator.  W.  J.  Hunsak- 
cr,  for  petitioner.  C.  C.  Haskell,  Tirey  L. 
Ford,  Atty.  Gen.,  and  Geo.  A.  Sturtevant. 
I>ep.  Attj.  Gen.,  for  respondent. 

« 

OAROUTTB,  J.  This  is  an  original  pro- 
ceeding for  mandate,  brought  against  the 
state  controller,  asking  that  he  be  ordered 
to  draw  bis  warrant  in  favor  of  Benjamin 
F.  Bledsoe  for  salary  as  Judge  of  tbe  supe- 
rior court  In  and  for  the  county  of  San 
Bernardino.  The  facts  are  these:  Bledsoe 
and  Bennett  were  opposing  candidates  for 
the  office  of  Judge  of  the  superior  court  of 
San  Bernardino  county  at  a  general  election. 
The  result  of  the  canvass  of  the  election  re- 
tui-ns  was  declared  to  be  a  tie  vote  by  the 
board  of  supervisors,  and  it  was  also  de- 
clared that  no  i>erson  was  elected  to  the 
office.  Thereafter,  upon  April  15,  1901,  Bled- 
soe began  an  action  in  tbe  superior  court  in 
tbe  nature  of  quo  warranto  to  contest  the 
right  of  John  L.  Camptiell  to  hold  tbe  office 
of  Judge  of  tbe  superior  court  of  the  afore- 
said county,  asking  that  be  be  ousted  from 
the  office,  and  that  this  petitioner,  Bledsoe, 
be  declared  to  have  title  to  the  office.  Camp- 
bell, tbe  incumbent,  claimed  tbe  right  to  tbe 
office  after  the  expiration  of  bis  term  until 
bis  successor  was  duly  elected  and  qualified. 
Bennett  appeared  in  tbe  litigation  by  inter- 
vention. Tbe  trial  resulted  in  a  Judgment 
that.  Bledsoe  bad  been  duly  elected  to  the 
office,  and  should  take  possession  thereof  up- 
on qualifying  and  taking  tbe  oath,  and  that 
Campbell  should  be  ousted  therefrom.  Sub- 
sequently Bledsoe  qualified,  took  possession 
of  tbe  office,  and  has  continuously  performed 
the  duties  thereof  until  the  present  time. 
Campbell  and  Bennett  have  appealed  from 
the  aforesaid  judgment,  and  on  that  appeal 
the  judgment  has  been  affirmed.    70  Pac.  918. 

Under  tbe  foregoing  state  of  facts,  is 
pplitiouer.   Bledsoe,   entitled    to    bis    salary 


pending  the  appeal?  Tbe  solution  of  this 
question  Is  dependent  alone  upon  tbe  con- 
struction to  be  given  section  836  of  tbe  Po- 
litical Code,  which  section  is  as  follows: 
"When  the  title  of  the  Incumbent  of  any 
office  in  this  state  Is  contested  by  proceed- 
ings instituted  in  any  court  for  that  purpose, 
no  warrant  can  thereafter  be  drawn  or  paid 
for  any  part  of  his  salary  until  sncb  pro- 
ceedings have  been  finally  determined:  pro- 
vided, however,  that  this  section  shall  not 
be  construed  to  apply  to  any  party  to  a  con- 
test or  proceeding  now  pending  or  hereafter 
Instituted  who  holds  tbe  certificate  of  elec- 
tion or  commission  of  office  and  discharges 
tbe  duties  of  the  office;  and  such  party  shall 
receive  the  salary  of  such  office  the  same 
as  if  no  sncb  contest  or  proceeding  was  pend- 
ing." For  many  years  this  section  stood  up- 
on tbe  statute  ttooks  as  quoted,  down  to  tbe 
word  "provided."  The  proviso  hwe  found 
was  incori>orated  in  the  section  by  the  state 
legislature  of  1891.  Prior  to  1801,  when  liti- 
gation arose  contesting  tbe  title  to  an  office, 
no  salary  could  be  paid  to  the  Incumbent 
of  tbe  office  until  that  litigation  was  finally 
determined.  But  the  legislature,  recognizing 
tbe  extreme  harshness  of  this  rule,  made  tbe 
exceptions  found  in  tbe  aforesaid  proviso, 
aud  the  question  Is  now  presented,  does  this 
petitioner  bring  himself  within  those  excep- 
tions? In  other  words,  is  he  a  party  "who 
holds  the  certificate  of  election  or  commis- 
sion of  office"?  if  be  be  such  a  party,  then, 
by  virtue  of  the  statute,  be  Is  entitled  to 
retelve  tbe  salary  of  the  office.  There  is  no 
claim  made  by  petitioner  that  be  holds  a 
certificate  of  election,  but  he  does  claim  tliat 
be  holds  a  commission  of  office,  and  that 
commission  of  office  be  asserts  to  be  the 
Judgment  rendered  by  tbe  trial  court  In  bis 
favor.  This  court  cannot  bring  itself  to 
agree  with  this  contention.  A  Judgment  in 
his  favor  Is  not  "a  commission  of  office."  as 
that  phrase  is  here  used.  The  use  of  tbe 
verb  "holds"  In  tbe  statute  Indicates  that 
something  tangible  is  meant  to  be  held;  that 
some  paper— some  evidence  of  title  to  office — 
must  be  In  the  possession  of  the  incumbent 
of  the  office.  As  a  general  rule,  title  to  of- 
fice Is  evidenced  in  two  ways,  namely,  by  a 
certificate  of  election  or  by  a  commission, 
tind  tbe  court  is  convinced  that  the  legisla- 
ture had  In  mind  these  two  ways  of  eviden- 
cing title  to  office  when  it  used  the  language 
founu  in  tbe  aforesaid  proviso  of  the  section. 
Section  891  of  the  Political  Code  declares: 
"Tbe  governor  must  commission:  (1>  All  of- 
ficers elected  by  tbe  people  whose  commis- 
sions are  not  otb^wise  provided  for;  (2)  alt 
officers  elected  by  the  legislature;  (3)  alt 
officers  of  the  militia;  (4)  all  officers  ap- 
pointed by  tbe  governor,  or  by  the  governor 
with  the  advice  and  consent  of  the  senate: 
(5)  United  States  senators."  Section  893  de- 
clares: "Tbe  commissions  of  all  other  offi- 
cers, where  no  special  provision  Is  made  by 
law,  must  be  signed  by  the  presl^ingj  Afflcer 
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of  the  body,  or  by  the  person  making  the 
Appointment."  And  section  1291  declares: 
"Upon  receipt  o(  such  copy,  the  govemOT 
must  Issue  commissions  to  the  persons  who 
from  It  appear  to  have  received  the  highest 
number  of  votes  for  ofSces,  except  that  of 
SOTcmor  or  lleutenant-gorernor,  to  be  filled 
at  such  election."  When  the  statute  says 
tlic  goTemor  must  commission  certain  offi- 
cers, it  means  he  must  issue  to  them  com- 
missions; and  when  he  Issues  to  either  elect- 
ed or  appointed  officers  commissions,  then 
those  officers  hold  commissions  of  office.  It 
is  these  commissions  of  office  that  the  stat- 
ute refers  to  In  the  aforesaid  proviso  of  sec- 
tion 93(3.  Bonvier  declares  the  commission 
of  a  public  officer  to  be:  "Letters  patent 
granted  by  the  government  under  the  public 
seal  to  a  person  appointed  to  an  office,  giving 
liim  authority  to  perform  the  duties  of  his 
office."  And  this  Is  the  kind  of  "commis- 
sion of  office"  referred  to  in  the  statute. 
The  Judgment  of  a  judicial  tribunal,  whether 
that  Judgment  be  final  or  otherwise,  does 
not  come  within  the  proviso  of  the  statute. 
Legislation  is  needed  to  bring  a  Judgnoient 
Avithln  that  proviso.  In  conclusion  It  may 
be  suggested  that,  as  the  judgment  in  the 
election  contest  case  heretofore  cited  has  be- 
come final  in  favor  of  the  petitioner,  it  fol- 
lows that  he  will  be  entitled  to  his  salary 
for  his  foil  term  as  judge  de  jure. 

For  the  foregoing  reasons,  the  application 
for  the  writ  Is  denied. 

We  concur:  McFARLAND,  J.;  HARRI- 
SON, J. 

I  concur  In  the  judgment:  VAN  DYKE,  J. 

BEATTY.  0.  J.  1  dissent  If  the  dis- 
missal of  this  proceeding  was  based  upon  the 
ground  that  the  affirmance  of  the  judgment 
In  the  ease  of  People  v.  Campbell,  70  Pac. 
■918,  puts  the  right  of  petitioner  to  receive  his 
salary  during  the  pendency  of  that  appeal 
Into  the  category  of  moot  questions,  I  should 
liave  nothing  to  say.  Since  it  is  agreed  on 
all  sides  that  a  final  judgment  confirming 
petitioner's  title  to  the  office  will  enable  him 
to  collect  his  back  salary  in  full  as  soon  as 
toe  could  collect  it  by  means  of  a  peremptory 
writ  issued  in  this  case,  it  is  of  no  practical 
consequence  to  these  parties  how  the  ques- 
tion originally  Involved  may  be  decided.  But 
since  the  court  has  undertaken  to  construe 
tlie  law,  and  so  to  make  a  precedent  for  fu- 
ture cases,  I  desire  to  Indicate  very  briefiy 
the  reasons  why,  in  my  opinion,  that  con- 
struction is  unwarranted. 

The  right  of  the  public  officers  of  this  state 
to  receive  thehr  salaries  at  stated  periods  is 
not  derived  from  section  936  of  the  Political 
-Code.  By  various  provisions  of-  the  general 
laws  of  the  state  the  amount  and  mode  and 
manner  of  payment  of  ail  salaries  are  fixed 
«nd  established.  In  the  case  of  the  judges 
of  the  superior  court,  the  payment  of  their 


salaries  is  provided  for  in  the  constitution 
Itself.  Article  C,  §  17.  In  this  section  of  the 
constitution  we  find  a  provision  with  respect 
to  this  office  which  is  merely  an  example  of 
the  general  rule  as  to  all  offices,  viz.,  that 
at  stated  times  during  their  continuance  in 
office  the  incumbents  are  to  receive  the  com- 
pensation previously  fixed  by  law.  To  this 
general  rule  section  936  of  the  Political  Code 
is  the  exception,  and  unless  this  petitioner 
came  within  the  exception,  he  was  entitled 
to  be  paid  under  the  rule.  Now,  section  936 
may  be  construed  In  either  of  two  ways:  It 
may  be  subjected  to  a  strict  and  narrow  and 
literal  construction,  or  it  may  be  accorded 
the  liberal  construction  that  is  usually  placed 
upon  remedial  laws,— a  construction  which 
will  advance  the  remedy  in  accordance  with 
the  purpose  of  the  legislature.  We  may  do 
one  thing  or  the  other,  but,  whichever  rule 
we  adopt,  it  should  be  equally  applied  to 
every  part  of  the  section.  We  have  no  right 
to  be  liberal  as  to  one  clause  and  strict  as 
to  the  other.  This,  however,  Is  what.  In  my 
opinion,  the  court  has  done.  In  construing 
the  proviso  It  has  held  that  the  petitioner  is 
not  within  Its  terms,  because  his  mimlment 
of  title— the  Judgment  in  the  quo  warranto 
case— is  not  a  certificate  of  election  or  com- 
mission of  office,  and  this  largely  upon  the 
ground  that  it  is  not  something  tangible  that 
he  can  "bold."  It  would  seem  that  this 
part  of  the  argument  might  be  met  by  the 
suggestion  that  he  could  "hold"  a  certified 
copy  of  the  Judgment  if  its  existence  of  record 
is  not  enough.  But,  aside  from  this,  and  ad- 
mitting the  validity  of  the  argument.  It  is 
clear  that  the  decision  goes  to  the  extreme 
limit  of  strictness  of  construction.  Suppose 
the  same  rule  of  construction  is  applied  to 
that  part  of  the  section  which  precedes  the 
proviso.  In  its  strict  terms  It  does  not  ap- 
ply to  petitioner  at  all.  When  the  action  of 
People  V.  Campbell  was  commenced,  lie  was 
not  the  "Incumbent"  of  the  office.  Judge 
Campbell  was,  and  by  the  terms  of  the  stat- 
ute it  was  only  "his"  (Campbell's)  salary  that 
was  stopped.  The  section  exhausted  Its  force 
upon  Campbell,  and  when  Bledsoe  came  In, 
In  pursuance  of  the  judgment,  not  being 
within  the  terms  of  section  936,— the  excep- 
tion,—he  was  entitled  to  be  paid  under  the 
rule.  All  this  is  said,  however,  merely  to 
show  that  a  consistent  application  of  the  strict 
rule  to  all  parts  of  the  section  would  exempt 
the  petitioner  from  Its  operation,  and  give 
him  the  benefit  of  the  general  rule  under 
which  the  salaries  of  ail  superior  judges  are 
payable  monthly.  In  my  own  opinion,  the 
whole  section,  and  especially  the  proviso,- 
remedial  as  It  is  conceded  to  be, — calls  for  a 
liberal,  and  not  a  narrow,  construction;  and, 
since  petitioner.  Immediately  after  the  judg- 
ment in  People  v.  Campb^,  became  an  "in- 
cumbent" of  the  office,  and  since  Bennett, 
by  his  Intervention  and  appeal,  was  contest- 
ing bis  right,  I  should  hold  that   from   and 

after  tiiat  time  he  was  afTecte 
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part  of  the  section,  but  upon  tbe  same  rule 
of  construction  I  should  hold  that  be  also 
came  witbin  the  proviso.  That  he  was  dis- 
charging the  duties  of  the  office  is  not  ques- 
tioned, and  the  only  objection  is  that  he  had 
no  certificate  of  election  or  commission  of  of- 
fice. I  attach  no  importance  to  tbe  fact  that 
bis  muniment  of  title— the  Judgment— waa  not 
a  thing  which  he  could  hold  in  manual  pos- 
session. The  only  question  to  be  considered 
Is  whether  It  was  the  legal  equivalent  of  a 
certificate  or  commission.  That  it  was  such 
equivalent  16  to  my  mind  perfectly  clear. 
Bledsoe,  the  petitioner  here,  claiming  to  be 
the  de  Jure  officer,  went  into  the  office  under 
and  by  virtue  of  the  Judgment  in  the  quo 
warranto  case,— a  Judgment  entered  in  pur- 
suance of  section  806  of  tbe  Code  of  Civil 
Procedure,  which  reads  as  follows:  "If  the 
Judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  and  the  same 
be  in  favor  of  such  person,  he  will  be  en- 
titled, after  taking  the  oath  of  office  and  exe- 
cuting such  official  bond  aa  may  be  required 
by  law,  to  take  upon  himself  the  execution 
of  the  office."  The  plain  and  obvious  mean- 
ing of  this  section  is  that  tbe  entry  of  Judg- 
ment in  his  favor  superseded  the  necessity 
of  any  other  certificate  or  commission.  It 
was  itself  all  that  a  certificate  or  commission 
could  be  or  ever  Is,  viz.,  evidence  of  title  to 
tbe  office.  Lacking  only  the  outward  form 
and  the  name,  it  was  in  substance  all  the 
law  required,  and  it  Is  the  substance,  not  the 
form  or  name,  of  a  thing,  which  should  be 
regarded  in  applying  a  remedial  statute. 


lu  re  LEWIS.    (S.  F.  2,296.) 

(Supreme  Court  of  California.     Nov.  26,  1902.) 

MINORS— PETITION     FOR     GUARDIAN— ISSUES- 
FINDINGS  OP  FACT— APPOINT- 
MENT—REVIEW. 

1.  Where  two  persons  separately  petition  to 
be  appointed  the  guardian  of  a  mincn:,  and  tliere 
are  no  answers  thereto,  no  issues  are  made,  de- 
manding findings  of  fact. 

2.  The  question  whether  the  father  or  grand- 
mother is  the  proper  party  to  be  appointed 
guardian  of  a  minor  beiu^  essentially  one  of 
fact  for  the  trial  court,  its  decision,  having 
substantial  evidence  to  support  it,  will  not  be 
disturbed. 

Department  1.  Appeal  from  superior  court, 
Monterey  county;  N.  A.  Dorn,  Judge. 

In  the  matter  of  the  guardianship  of  Ma- 
bel lone  Lewis,  a  minor.  From  an  order  ap- 
pointing a  guardian,  appeal  is  taken.  Affirm- 
ed. 

S.  F.  Geil  and  T.  J.  Rlordan,  for  appellant 
Dougherty  &  Lacey,  for  respondent 

OAROUTTB,  J.  This  Is  an  appeal  from 
an  order  appointing  respondent  guardian  of 
the  minor,  Mal>el  lone  Lewis.  Appellant  and 
respondent  each  filed  petltiona  for  letters  of 
guardianship;  appellant  being  the  father,  and 
respondent  tbe  graudmother.    These  petitions 


were  heard  together,  and  the  grandmother's 
application  for  letters  was  granted. 

It  is  first  contended  that  there  are  no  find- 
ings to  support  the  aliegatk>ns  of  respond^it's 
petition,  and  likewise  no  findings  to  overthrow 
the  allegations  of  appellant's  petition.  There 
were  no  answers  filed  to  these  respective  peti- 
tions, and  therefore  no  issues  made  which  de- 
manded findings  of  fact  In  re  Heldt's  Es- 
tate, 98  Cal.  563,  83  Pac.  549. 

The  e\1dence  has  all  been  brought  here  up- 
on a  bill  of  exceptions,  and,  after  reading  it. 
the  court  is  prepared  to  say  that  tbe  order 
appointing  the  grandmother  guardian  of  tl» 
person  of  the  minor  will  not  be  reversed  up- 
on the  ground  of  lack  of  evidence  to  sup- 
port It  The  question  as  to  which  one  of  these 
two  parties  was  the  proper  party  to  be  ap- 
pointed guardian  over  the  person  of  this  child 
was  essentially  a  question  of  fact  tar  the  trial 
court,  and  that  court  having  decided  It  and 
there  being  some  substantial  evidence  to  rap- 
port that  decision,  this  court  will  not  Interfere 
by  setting  aside  the  order  for  lack  of  evidence. 

The  order  Is  affirmed. 


We  concur:  HARRISON,  J.;  VAN  DTKE, 


J. 


GREEN  et  aL  v.  SOUTHERN  CALIFORNIA 

RY.  CO.     (L,  A.  950,  951.) 

WARREN   et   al.   v.    SA'ME. 

(Supreme  Court  of  California.     Dec.  3,  1902.> 

RAIUIOADS-CROSSINO    ACCIDENT— CONTRIB- 
UTORY NEGLIGENCE. 

1.  A  railroad,  in  tbe  direction  from  which  a 
train  was  due,  could  be  seen  from  any  point 
on  a  hiRhway  within  33  feet  of  the  crossing, 
oud  then  not  again  till  a  point  on  the  highway 
110  feet  from  the  crossing  was  reached.  From 
this  point  the  part  of  the  traclws  between  points 
thereon  333  and  990  feet  from  the  crossing 
could  be  seen.  Betd.  that  persons  who.  know- 
ing that  the  train  was  due,  drove  towards  tke 
crossing;  at  a  trot  or  a  fast  walk,  without  look- 
ing or  listening,  after  leaving  the  point  110  feet 
from  the  crossing,  till  within  a  tew  feet  of  the 
track,  when,  seeing  the  train  was  nearly  on 
them,  the  horse  waa  hurried  immediately  in 
front  of  the  engine,  were,  as  matter  of  lav. 
guilty  of  contributory  negligence,  barring  re- 
covery. 

In  banc.    Reversed. 

For  opinion  in  department  see  67  Pac.  4. 

O.  N.  Sterry  and  Henry  J.  Stevens,  for 
appellant.  Fosbay  Walker,  amicus  cmiae.  J. 
P.  Hight  and  L.  M.  Sprecher,  for  respondentsi. 

McFARLAND,  J.  Under  the  view  whieb 
we  take  of  these  two  cases,  they  may  be  coo- 
sidered  and  determined  in  one  opinion. 

Betsey  M^arren  and  her  daughter.  Mrs. 
Green,  IkjUi  women  of  mature  age  and  in  pos- 
session of  all  their  natural  senses  and  facul- 
ties and  of  -good  intelligence,  were  traveling 
In  a  small  market  wagon  drawn  by  one  borse; 
and  when  crossing  the  railroad  track  of  de- 
fendant at  C  street,  hi  the  city  of  San  Ber- 
nardino, a  collision  occurred  with  a,  movins 


ion  occurred  with  a,  movii 
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train  of  defendant,  by  -which  Mrs.  Warren 
was  Injured  and  Mrs.  Green  killed.  No.  951 
is  an  action  by  Mrs.  Warren  and  her  husband 
to  recover  damages  for  the  Injury  to  the  for- 
mer; and  No.  950  is  an  action  brought  by  rela- 
tives of  Mrs.  Green,  deceased,  to  recover 
damages  for  her  death.  In  each  case  there 
was  a  verdict  and  Judgment  for  plaintiffs; 
and  In  each  case  defendant  appeals  frdm  the 
Judgment  and  from  an  order  denying  its  mo- 
tion for  a  new  trial.  In  each  case  defend- 
ant moved  for  a  nonsuit  upon  the  ground, 
among  others,  that  Mrs.  Green  and  Mrs.  War- 
ren at  the  time  of  the  collision  were  guilty 
of  contributory  negligence  which  precludes 
any  recovery.  We  think  that  upon  this  ground 
the  motion  for  a  nonsuit  should  have  been 
granted  in  each  case,  and  that  the  verdict 
subsequently  returned  was  not  warranted  by 
the  evidence,  and  that  therefore  the  order  de- 
nying the  motion  for  a  new  trial  should  be 
reversed. 

It  has  long  been  established  by  the  deci- 
sions of  this  court,  as  well  as  of  other  courts, 
tliat  in  cases  like  these  at  bar,  where  the  facts 
are  settled,  and  it  clearly  appears  that  the 
injured  party  did  not  exercise  ordinary  care, 
the  question  of  conti-ibutory  negligence  Is  a 
question  of  law.  In  Femandes  t.  Railway 
Co.,  52  Cai.  45,  the  court  say:  "In  an  ac- 
tion to  recover  damages  for  an  Injury  to  the 
person,  sustained  by  the  negligence  of  the 
defendant,  the  question  of  contributory  negli- 
gence is  to  be  decided  by  the  court  as  a 
question  of  law,  when  the  facts  are  clearly 
settled,  and  the  course  which  common  pru- 
dence dictates  can  be  readily  discerned."  In 
Flemmlng  v.  Railroad  Co.,  49  Cai.  253,  the 
court  say:  "The  motion  for  a  nonsuit  should 
have  been  granted.  When  the  facts  are  ad- 
mitted or  established  by  uncontradicted  evi- 
dence, the  question  of  negligence  is  a  matter 
of  law  for  the  court;"  citing  cases.  In  Glass- 
cock V.  Railroad  Co.,  73  Cal.  137,  14  Pac.  518, 
the  com-t,  after  reciting  that  the  question  of 
negligence  Is  generally  for  the  Jury,  say: 
"Yet  when  it  appears  from  the  undisputed 
facts,  shown  by  the  plaintiff's  own  evidence, 
that  the  deceased  has  not  exercised  such  care 
as  men  of  prudence  usually  exercise  In  posi- 
tions of  like  exposure  and  danger,  the  ques- 
tion is  one  of  law  for  the  court;"  citing  for- 
mer cases.  In  Pepper  v.  Southern  Pac.  Co., 
105  Cal.  3S9.  38  Pac.  974,  the  court  said:  "It 
Is  well  settled  in  this  state  and  elsewhere 
that,  if  his  negligence  contributed  proximate- 
ly to  the  accident  resulting  In  his  death,  the 
plaintiff  cannot  recover,  even  though  the  de- 
fendant negligently  omitted,"  etc.  In  Her- 
bert V.  Southern  Pac.  Co.,  121  Cal.  227,  53 
Pac.  051,  the  court  said:  "But  the  cases  aris- 
ing from  injuries  suffered  at  railroad  cross- 
ings have  been  so  numerous,  and  upon  cer- 
tain points  there  has  been  such  absolute  ac- 
cord, that  what  will  constitute  ordinary  care 
In  such  a  case  had  been  preciiscly  derined, 
mud.  If  any  element  Is  wanting,  the  courts 
will  bold,  as  matter  of  law,  that  the  plaintiff 


has  been  guilty  of  negligence.  And,  when 
Injury  results  which  might  have  been  avoid- 
ed by  the  use  of  proper  care,  the  plaintiff 
cannot  recover,  although  the  defendant  has 
also  been  guilty  of  negligence.  In  this  spe- 
cial case  the  amount  of  care,  as  well  as  the 
nature  of  it,  has  been  settled.  The  railroad 
track  of  a  steam  railway  Itself  must  be  re- 
garded as  a  sign  of  danger,  and  one  Intending 
to  cross  must  avail  himself  of  every  oppor- 
tunity to  look  and  to  listen  for  Approaching 
trains."  The  doctrine  firmly  settled  by  the 
above  cases,  and  others  to  the  same  effect.  Is 
the  law  of  this  state.  And  we  think  the  un- 
disputed facts  in  the  case  at  t>ar  clearly  bring 
it  within  the  principle  above  stated,  and  show 
that,  as  a  matter  of  law,  the  parties  in  con- 
trol of  the  wagon  at  the  time  of  the  collision 
were  gnllty  of  negligence  which  directly  con- 
tributed to  the  injuries  complained  of,  and 
that  therefore  there  can  be  no  recovery. 

The  following  facts  clearly  appear:  Mrs. 
Warren  and  her  daughter  Mrs.  Green  lived  lu 
the  country  a  few  miles  from  the  city  of 
San  Bernardino.  They  both  lived  at  the 
same  place,  although  in  separate  houses.  Oa 
the  occasion  of  the  accident  they  went  to- 
the  city  on  the  same  common  business,  to 
wit,  to  take  their  produce  to  market  and  buy 
groceries.  The  wagon  used  by  them  was 
drawn  by  a  horse  belonging  to  Mrs.  Warren's 
husband,  and  the  wagon  to  either  her  hus- 
band or  son-in-law.  The  horse  was  well 
known  to  both  of  them.  It  was  known  by 
both  of  them  to  be  somewhat  fearful  of  a 
moving  railroad  train  when  quite  near  it, 
but  was  not  hard  to  stop  or  control.  Re- 
turning home  from  the  city,  they  traveled 
northerly  on  C  street.  The  railroad  track 
of  appellant— an  ordinary  railroad,  running 
through  the  country,  on  which  cars  are  pro- 
pelled by  steam  hi  the  usual  manner— runs 
east  and  west,  and  crosses  C  street  near 
foundry  buildings  which  are  on  a  piece  of 
land  enclosed  by  a  picket  fence.  The  point 
of  collision  is  within  the  territorial  limits 
of  the  city,  but  not  in  a  thickly  settled  part 
of  It.  The  women  approached  the  railroad 
track  at  a  time  when  a  train  was  due  from 
the  east,  which  fact  was  known  to  ]Mrs. 
Green,  who  was  driving,  and  must  have 
been  known  to  Mrs.  Warren  from  a  remark 
made  by  Mrs.  Green  hereinafter  noted.  For 
quite  a  long  distance  from  the  crossing  the 
railroad  to  the  east  of  C  street  could  not  be 
seen  from  that  street,  on  account  of  natural 
and  artificial  obstructions  to  the  vision,  ex- 
cept at  a  point  from  110  to  138  feet  from  the 
crossing,  where,  through  a  gate  or  opening, 
a  part  of  the  rallrood  lying  some  distance 
from  the  crossing  could  be  seen,  but  no  part 
of  It  could  be  seen  within  333  feet  of  the 
crossing.  As  they  passed  by  this  opening, 
they  looked  through  it,  and,  not  seeing  any 
train,  Mrs.  Green  remarked,  "I  think  the 
train  Is  gone."  From  that  point  no  part  of 
the  railroad  track  to  the  east  could  be  seen 
until  a  point  about  33  feet  from  the  cross- 
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Ing  was  reached,  where,  by  looking  oyer  a 
picket  fence  which  stands  there,  or  through 
the  pickets,  the  track  can  be  seen  for  about 
333  feet  When  the  line  of  the  right  of 
way  of  the  appellant,  which  is  25  feet  from 
the  center  of  the  track,  is  reached,  there  Is 
an  unobstructed  view  of  the  track  to  the  east 
for  nearly  1,000  feet,— to  a  point  where  the 
track  curves.  The  women  did  not  look  over 
or  through  the  picket  fence.  They  did  not 
look  to  th*  east  when  they  came  to  the  line 
«f  the  right  of  way.  They  did  not  stop  to 
listen.  They  drove  right  along  without  look- 
ing to  the  east,  or  stopping  to  listen,  until  the 
horse  was  within  a  few  feet  of  the  track; 
and,  then  seeing  the  train  nearly  upon  them, 
the  horse  was  whipped  and  made  to  cross 
Immediately  in  front  of  the  locomotive,  which 
struck  the  wagon  and  caused  the  damage. 
The  horse  was  trotting  along  C  street,  but 
Mrs.  Warren  testified  that  it  had  slowed  to  a 
walk  before  they  had  reached  the  right  of 
way;  and  that  must  be  taken  to  be  the 
fact,  (or  the  purpose  of  this  case,  although 
she  said  it  was  a  "fast  walker."  However, 
after  they  had  looked  through  the  gate  or 
opening  as  above  stated,  and  had  come  into 
the  part  of  the  street  where  the  view  of  the 
track  to  the  east  was  obstructed,  they  drove, 
either  at  a  trot  or  at  a  fast  walk,  up  to 
within  a  few  feet  of  the  track,  without 
looking  or  stopping  to  listen.  This  was  ex- 
treme carelessness  and  recklessness.  If  they 
had  stopped  to  listen,  or,  after  passing  the 
foundry,  had  looked  either  over  or  through 
the  picket  fence,  or  bad  looked  when  they 
came  to  the  line  of  the  right  of  way,  they 
would  have  seen  the  approaching  train,  and 
could  have  avoided  any  danger.  They  could 
have  escaped  by  stopping,  instead  of  whip- 
ping the  horse  in  front  of  the  locomotive, 
but  carelessness  had  been  committed  before 
reaching  that  point  Their  conduct  was 
simply  that  of  one  who,  without  any  care 
whatever,  recklessly  goes  in  front  of  a  rapid- 
ly and  nearly  approaching  train;  and,  if  that 
'Conduct  does  not  constitute  contributory  neg- 
ligence, then  a  railroad  company  must  be 
held  liable  for  damages  in  all  cases  of  col- 
lision, without  any  reference  to  the  conduct 
of  the  parties  injured.  The  fact  that  they 
looked  to  the  east  as  they  passed  the  gate 
or  opening  farther  up  the  street,  as  above 
noted,  which  was  of  little  benefit  to  them, 
is  no  excuse  for  not  looking  or  listening  at 
jwiuts  near  the  track  where  such  looking  or 
listening  would  have  been  effective. 

There  is  In  the  briefs  of  appellant  consid- 
erable discussion  as  to  the  duty  of  one  ap- 
proaching a  railroad  to  stop  and  listen  be- 
fore attempting  to  cross.  The  general  rule 
undoubtedly  is  that  he  must  so  stop,  because 
in  most  cases  ordinary  prudence  requires  that 
he  should  do  so;  and  the  only  exception  to 
the  rule  is  that  there  may  be  particular  In- 
stances where  the  circumstances  would  not 
call  for  such  precaution.  The  question  is 
fully   discussed,   and   many  authorities  cit- 


ed and  commented  on,  in  Blackburn  v. 
Southern  Pac.  Co.,  34  Or.  215,  55  Pac.  22.". 
which  is  very  similar  to  the  case  at  bar. 
The  court  there  quotes  approvingly  from  El- 
liott on  Railroads  as  follows:  "As  we  have 
said,  we  do  not  think  that  it  can  justly  be 
afllrmed,  as  a  matter  of  law,  that  there  is 
a  duty  to  stop  in  all  cases;  but  we  do  think 
that  the  duty  exists  in  cases  where  there  U 
an  obstruction  to  sight  or  hearing,  and  that 
where  the  surroundings  are  such  that  but 
one  conclusion  can  be  reasonably  drawn,  and 
that  conclusion  Is  that  it  Is  negligence  to 
proceed  without  halting,  the  court  sbould. 
without  hesitation,  direct  a  verdict  if  uo 
halt  is  made."  And  the  court  held  (we  quote 
from  the  syllabus,  which  is  a  correct  state- 
ment of  the  opinion)  as  follows:  "The  fail- 
ure of  a  person  abont  to  cross  a  railroad 
track  on  a  highway  at  grade  to  look  and 
listen  for  an  approaching  train,  or  to  stop 
for  such  purpose,  where  the  view  of  the 
track  is  obstructed,  or  where  there  is  noise 
which  he  may  control,  and  which  may  pre- 
vent his  hearing  such  train,  is  negligence  per 
se,  which  will  bar  recovery  for  an  Injury  re- 
sulting from  a  collision  with  the  train  at 
such  crossing."  And  the  court  further  held 
—which  is  an  answer  to  the  contention  of  re- 
spondent in  the  case  at  bar  as  to  tbe  al- 
leged negligence  of  the  defendant— as  fol- 
lows: "There  can  be  no  recovery  for  the> 
death  of  one  who  was  struck  by  a  railroad 
train  at  a  grade  crossing  where  the  evidence 
showed  that,  though  such  train  was  moving 
at  a  rate  of  speed  prohibited  by  law,  the 
proximate  cause  of  the  accident  was  the  neg- 
ligence of  the  deceased  in  approaching  such 
cro.ssing  without  exercising  due  caution." 
The  same  rule  has  been  declared  by  this 
court.  See  California  cases  hereinabove  cit- 
ed, and  Holmes  v.  Railway  Co.,  97  Cal.  161, 
31  Pac.  834. 

The  contention  of  respondents  that  they 
should  be  allowed  to  recover,  notwithstandiu:; 
the  negligence  of  the  parties  controlling  the 
wagon  as  above  stated,  because  the  appellant 
was  also  guilty  of  negligence  by  failing  to  givi> 
proper  signals  and.  allowing  the  train  to  move 
at  an  unusually  great  rate  of  speed,  is  not 
maintainable,  under  the  decision  in  HoImo-< 
V.  Railway  Co.,  97  Cal.  IGl,  31  Pac.  834. 
In  the  case  at  bar  there  was  conflicting  evi- 
dence as  to  the  rate  of  speed  and  the  allege-1 
failure  to  give  the  usual  signals,  but,  a^:- 
Bumtaig  that  the  jury  had  the  right  to  fiu<1 
on  these  points  In  favor  of  respondents,  tb.» 
principle  contended  for  does  not  apply.  In 
the  Holmes  Case,  the  court,  having  consider«i; 
instances  In  which  the  said  principle  might 
be  Invoked,  says:  "But  this  principle  cannot 
govern  where  both  parties  are  contempora- 
neously and  actively  in  fault,  and  by  their 
mutual  carelessness  an  injury  ensues  to  (me 
or  both  of  them."  The  court  further  says: 
"This,  we  think,  may  be  regarded  as  a  ct>r- 
rect  statement  of  the  law  upon  this  point, 
and  as  furnishing  a  clear  and  definite  rule 
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bj-  which  to  determine  In  any  case  whether 
or  not  the  negligence  of  the  person  injured 
may  be  said,  in  a  legal  sense,  to  hare  con- 
tributed to  such  injury;  and,  when  we  ap- 
ply this  rule  to  the  case  at  bar,  it  is  at  once 
seen  that,  even  If  it  should  be  conceded  that 
there  was  negligence  upon  the  part  of  the 
defendant  in  its  management  of  the  train 
at  the  time  of  and  Just  preceding  the  ac- 
cident, still  the  plaintiff  would  ntt  be  en- 
titled to  recover,  as  such  accident  could  not 
linve  occurred  without  the  concurrent  and 
a  I- lire  negligence  of  the  deceased  at  the 
time." 

Upon  the  facts  in  the  case  at  bar,  we  think 
it  quite  clear  that  Mrs.  Warren  was  respon- 
silile  for  the  negligence,  as  well  as  Mrs. 
Green.  Under  the  circumstances  it  was  their 
Joint  duty  to  be  careful,  and  there  Is  no  pre- 
tense that  she  objected  to  anything  done  by 
Mrs.  Green. 

For  the  reasons  above  given,  the  cases 
must  both  be  reversed.  In  each  of  the  above- 
entitled  cases  the  Judgment  and  order  deny- 
ing a  new  tilal,  appealed  from,  are  reversed. 

We  concur:    HEXSHAW,  J.;  TEMPLE,  J. 

BEAXTY,  C.  J.    I  concur  In  the  Judgment 
of  reversal,  but  I  think  It  can  scarcely  be 
held  that  the  superior  court  erred  in  over- 
ruling the  motion  for  a  nonsuit.    At  the  close 
of  plalntlCs'  evidence  In  chief,— viewing  It  In 
the  favorable  light  in  which  It  must  be  re- 
garded for  the  puritoses  of  this  motion,— the 
(■:ise  presented  was,  in  substance,  as  follows: 
Mrs.  Green  and  Mrs.  Warren  were  familiar 
T\itli  the  locality,  and  knew  as  they  approach- 
ed the  crossing  that  a  train  from  the  east 
was  about  due  at  that  point.     They  knew, 
also,  the  disposition  of  the  horse  they  were 
driving,  and  that  they  could  not  safely  stop 
near   the  track  for  the  train  to  pass.    In 
Ijassing  the  gate,  110  feet  from  the  center 
of  the  railway,  they  had  a  view  of  that  por- 
ti(>ii  of  the  track  between  a  point  350  feet 
ea.st   of  the  crossing  and  a  point  890  feet 
cast    of  tlie   crossing.     They  availed   them- 
selves of  this  opportunity  to  look,  and  saw 
that   no  train  was  on  that  portion  of  the 
track    in   view;    and    the   conclusion   neces- 
sarily followed  that  the  expected  train  had 
I'ither  passed  out  of  view  to  the  west,  or 
tliat  it  was  on  that  portion  of  the  track  ex- 
toiidlng  350  feet  east  of  the  crossing,  or  that 
it   was  fully  1,000  feet  distant.    In  the  first 
case  no  danger  was  to  be  apprehended.    In 
tiie  second,  the  train,  moving  no  faster  than 
lO  miles  an  hour,  must  come  into  full  view 
aiifl   cover  the  crossing  before  they,  moving 
at  'the  rate  of  3V4  miles  an  hour— a  "fast 
M-alk"— could  possibly  reach  the  right  of  way. 
In   the  third  case  alone  would  there  be  any 
danger,  and  then  only  upon  the  supposition 
tii:it  the  train  would  be  moving  within  the 
limits  of  San  Bernardino  at  the  rate  of  35 
miles   an  hour,  and  without  giving  any  of 
tbe   usual  hnd  statutory  signals  of  Its  ap- 
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proach.  I  feel  unable  to  agree  that  under 
these  circumstances  tbe  failure  of  those  la- 
dles to  stop  and  listen  at  some  point  within 
the  85  feet,  between  the  gate  and  the  south 
line  of  the  foundry,  would  have  been  neg- 
ligence per  se.  But  the  case  made  by  the 
plaintiffs'  evidence  was  very  materially  chan- 
ged by  the  evidence  Introduced  by  defend- 
ant, and  especially  as  to  the  speed  at  which 
the  train  was  moving,— n  question  of  vital 
importance  to  the  case  for  the  plaintiffs, 
which  depends  upon  the  assumption  that  the 
train  was  moving  at  a  rate  of  at  least  35 
miles  an  hour.  Une  witness  for  the  plalntitTs 
(Joseph  Kelly)  testified  that  he  was  driving 
toward  San  Bernardino,  parallel  to  the  rail- 
way, where  It  extends  north  and  south  be- 
yond the  elbow  at  which  It  turns  to  the 
west  He  had  long  been  accustomed  to  esti- 
mate the  speed  of  horses.  He  thought  he 
was  traveling  as  fast  as  10  miles  an  hour, 
and  was  certain  that  he  was  not  moving  as 
slow  as  7  miles.  His  estimate  was  that  the 
train  which  passed  him  before  reaching  the 
curve  was  moving  three  or  four  times  as 
fast  as  he  was,  and  that  its  speed  was  35  or 
40  miles  an  hour.  This  was  the  only  evi- 
dence offered  by  the  plaintiffs  directly  to  the 
point  of  the  speed  of  the  train,  and  it  was 
corroborated  only  by  the  Inference  to  be 
drawn  from  the  evidence  of  Mrs.  Warren 
that  the  train  was  not  In  sight  when  she 
passed  the  gate,  and  by  the  violence  of  the 
suluequent  collision.  Against  this,  the  de- 
fendant's witnesses  testified  that  the  train 
was  moving  between  tbe  curve  and  the  cross- 
ing at  about  tbe  rate  of  12  miles  an  hour. 
This  was  sufficient  to  make  a  confilct  of 
evidence  upon  the  point,  but  the  defendant 
went  further.  The  plaintiffs'  witness  Kelly 
had  by  his  testimony  fixed  tlie  point  at  which 
the  train  passed  him  and  the  point  at  which 
he  had  arrived  when  the  alarm  whistle 
sounded  Just  before  the  collision.  This  dis- 
tance was  surveyed,  and  found  to  be  1,002  ' 
feet,  while  the  distance  covered  by  the  train 
between  the  initial  point  and  the  crossing 
during  the  same  time  was  only  2,150  feet, 
which,  upon  the  basis  of  Mr.  Kelly's  estimate 
of  his  own  rate  of  progress,  would  prove 
that  the  average  speed  of  the  train  before 
reaching  the  crossing  was  barely  20  miles 
an  hour;  and  if  that  was  the  average  speed 
for  the  whole  of  that  distance,  of  2,150  feet, 
that  for  tbe  last  1,000  feet  must  have  been 
considerably  less  than  20  miles;  for  In  ad- 
dition to  the  opinton  of  plaintiffs'  witness 
that  at  the  point  where  the  train  passed  him, 
about  1,000  feet  beyond  tbe  curve.  It  was 
moving  more  than  30  miles  an  hour.  It  was 
shown  by  defendant's  witnesses  that,  after 
passing  the  curve,  steam  was  shut  off.  and 
the  train  was  moving  partly  by  Its  momen- 
tum and  partly  by  gravity  on  a  slightly  de- 
scending grade.  All  the  evidence  upon  this 
point  tends  to  the  conclusion  that  tbe  train 
between  the  curve  and  the  crossing  was  mov- 
ing at  a  speed  of  less  than  20  miles  an  bparc^ 
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nnd  the  most  convincing  part  of  this  evi- 
dence consists  of  a  survey  of  distances, 
which,  if  false  or  inaccurate,  could  easily 
have  been  proved  false,  but  which  was  whol- 
ly uncontradicted.  If  this  Is  so,  one  of  two 
conclnslons  necessarily  follows:  Either  that 
the  train  must  have  been  on  or  past  the 
curve  when  these  ladles  came  to  the  gate, 
nnd  that  In  driving  by  without  stopping  they 
failed  to  see  It,  or  that  between  the  gate  and 
the  tracic  they  must  have  driven  at  a  pace 
BO  slow  that  a  train  moving  at  a  very  moder- 
ate speed— less  than  20  miles  an  hour— could 
cover  the  distance  from  a  point  beyond  their 
view  at  the  gate  to  the  crossing  before  they 
conld  reach  the  point  of  collision.  The  first 
of  these  suppositions  is  by  no  means  im- 
probable, for,  besides  the  fact  tliat  from  a 
point  opposite  the  north  side  of  the  gate 
opening  a  portion  of  the  trnclc  at  the  elbow, 
where  the  train  might  have  been,  is  not  visi- 
ble, it  is  also  true  that  at  a  point  still  nearer 
on  the  curve  the  train  was  beaded  directly 
toward  the  gate;  no  part  of  it  being  visible 
from  that  point,  except  the  locomotive,  and 
that  apparently  motionless.  But  this  is  a 
theory  of  the  accident  which,  however  prob- 
able it  may  seem,  would  not,  perhaps.  Justi- 
fy this  court  in  holding  that  the  verdict  of 
the  Jury  is  not  sustained  by  the  evidence, 
and  my  only  object  in  entering  into  this  dis- 
cussion of  the  facts  is  to  show  that  the  case 
was  such  as  to  entitle  the  defendant  to  have 
the  question  of  contributory  negligence  sub- 
mitted to  the  Jury  upon  a  cc»Tect  statement 
of  the  law  governing  its  liability. 

The  superior  court  gave  to  the  Jury,  among 
others,  the  following  instructions: 

"No.  11.  Where  by  defendant's  negligence 
the  party  injured  is  put  in  a  place  of  danger, 
and  in  attempting  to  extricate  himself  from 
it  he  does  not  take  the  best  hazard,  be  will 
not  be  chargeable  with  contributory  negli- 
gence if  the  hazard  be  does  take  is  such  as 
a  man  of  ordinary  prudence  might  have  taken 
under  the  same  circumstances. 

"No.  12.  I  further  charge  you  that  it  Is  an 
established  rule  of  law  that  one  person  will 
not  be  allowed  to  impute  a  want  of  vigilance 
to  another  injured  by  his  act,  if  that  very 
want  of  vigilance  were  the  consequence  of  an 
omission  of  duty  on  his  part;  that  if  the  de- 
fendant, by  his  own  act,  throws  the  injured 
person  oft  his  guard,  the  latter's  lack  of  vigi- 
lance cannot  be  regarded  as  negligence,  and 
one  is  not  cliargeable  with  contributory  negli- 
gence in  failing  to  anticipate  the  negligence 
of  anotlier,  and  in  not  providing  against  it. 
Every  one  has  the  right  to  presume  that  oth- 
ers will  act  in  a  lawful  and  proper  manner. 
Consequently  the  law  will  not  hold  it  hnpru- 
dent  in  the  injured  person  to  have  acted 
upon  a  presumption  that  the  defendant  baa 
done  or  vrtll  do  its  duty." 

These  instructions,  and  especially  the  lat- 
ter, were  attacked  by  appellant  in  its  specifl- 
catlons  of  error;  and  in  the  briefs  filed  in 
support  of  Its  appeal  numerous  authorities. 


including  our  own  decisions,  were  cited  in 
support  of  the  contention  that  they  were  er- 
roneous. The  point,  however,  was  passed 
over  without  special  notice  in  the  department 
opinion,  and  for  that  reason,  chlefiy,  I  con- 
curred in  the  order  for  a  rehearing.  The  ef- 
fect of  the  decision,  as  I  viewed  it,  was  to 
overrule,  without  noticing,  at  least  one  recent 
decision  of  this  court  in  which  a  rebearin; 
was  asked  and  denied  (Herbert  v.  Sonthen 
Pac.  Co.,  121  CaL  232,  53  Pac.  651).  where 
the  same  point  was  Involved,  and  where  the 
grounds  of  decision  were  thus  plainly  ex- 
pressed: "The  only  answer  to  this  is  that 
defendant's  employes  did  not  ring  the  bell 
or  sound  the  whistle,  and  that  the  fireman 
was  not  at  his  place,  on  the  left  side  of  the 
engine.  The  argument,  of  course.  Is  that  if 
the  signals  had  been  given,  plaintllT  migbt 
have  heard,  and,  not  bearing  them,  be  had  the 
right  to  assume,  when  about  to  make  the 
crossing,  that  the  train  had  not  tben  readieJ 
the  whistling  post,  thirteen  hundred  and 
twenty  feet  above,  and  that  the  fireman 
might  have  seen  him  in  time  to  have  prevent- 
ed the  accident,  had  he  been  upon  the  look- 
out It  may  be  admitted  that  all  this  was 
culpable  negligence  on  the  part  of  defend- 
ant's employes.  The  defense  of  qontrfbutorj 
negligence  implies  that  defendant  may  bare 
been  guilty  of  such  negligence  as  would  Jns- 
tlfy  a  recovery  by  tbe  plaintiff  If  he  were 
not  also  In  fault  This  Is  no  argument,  there- 
fore, against  the  position' of  the  defendant" 
If  this  is  the  law,  then  the  instructions  above 
quoted  were  plainly  erroneous  and  prejudi- 
cial. If  the  law  Is  otherwise,  it  ought  to  be 
plainly  so  declared.  Until  it  Is  so  declared, 
we  are  bound  by  U,  and  upon  that  ground 
I  concur  in  the  Judgment 


MOORE  V.  THOMPSON  et  al.     (S.  P.  2494.) 

(Supreme  Court  of  California.    Dec.  5.  1J«)2.) 

MOnONS-JDDQMENTS— VACATION— EXCUS- 
ABLE NEQLEXr^-DISCRBTION  OF 
COURT— APPEAU 

1.  On  a  motion  by  plaintiff  to  vacate  an  ot- 
der  dismissing  a  case  for  want  of  prosecntion, 
counter  affidavits  by  defendant  containing  mer« 
opinion  and  matters  of  "information  and  b«- 
lief,"  can  be  disregarded. 

2.  After  a  siibstitntion  of  attorneys  by  plais- 
tlff,  defendant's  motion  to  dismiss  for  want  of 
prosecution  was  granted.  Plaintiff's  nttorney 
moved  to  vacate  such  order,  aileging  fallnre  to 
find  the  former  attorney,  and  consequent  inabil- 
ity to  procure  an  affidavit  contradicting  the  al- 
legations in  support  of  the  motion.  Held  that 
if  the  plaintiff's  attldavits  were  sufficient  to  sat- 
isfy the  cotu-t  that  the  attorney  bad  made  a 
reasonable  eftort  to  find  the  former  attorney,  it 
was  justified  in  holding  that  the  neglect  vas 
excnsnble. 

3.  The  discretion  of  the  oonrt  exercised  un- 
der Code  Civ.  Proc.  i  473,  anthoriziug  it  to 
relieve  a  party  from  an  order  or  other  proceed- 
ing taken  against  him  tlirongh  his  excnsahl'' 
neglect,  will  not  b«  disturbed  on  appeal,  except 
for  abuse. 

4.  A  motion  to  vacate  an  order  dismissing  i 
cause  for  want  of  prosecution  is  not  only  ad- 
dressed  to   the   discretioo    p(^4h9i/io«Tt,    bat 
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this  diarretion  may  be  controlled  by  facta  not 
before  the  court  on  the  hearing  of  the  motion  to 
dismiss,  if  there  was  an  excusable  neglect  in  the 
failure  to  present  them. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Franclaco;  F.  H. 
Dunne,  Judge. 

Action  by  ]£ugenle  K.  Moore  against  A.  W. 
Thompson  and  other&  From  an  order  vacat- 
ing an  order  and  Judgment  dismissing  the 
cause  for  want  of  prosecution,  defendants 
appeal.    Affirmed. 

A.  W.  Thompson,  John  A.  Wright,  and  W. 
K  Colby,  for  appellants.  H.  B.  Montague  (B. 
Percy  Wright,  of  counsel),  for  respondent. 

U.\KRISON,  J.  Appeal  from  an  order  va- 
cating an  order  and  Judgment  dismissing  the 
Action  for  want  of  prosecution. 

The  superior  court  made  an  order  in  this 
action  October  23,  1899,  upon  the  motion  of 
the  defendant,  dismissing  the  action  for  want 
of  prosecution,  and  Judgment  thereon  was 
thereupon  entered.  Subsequently  the  plain- 
tiff moved  the  court  to  vacate  and  set  aside 
the  said  order  upon  the  ground,  among  oth- 
ers, that  the  same  was  made  through  her 
inadvertence  and  excusable  neglect  Upon 
the  bearing  this  motion  was  granted,  and  the 
Judgment  was  set  aside.  From  this  order  the 
defendants  have  appealed.  The  plaintiff  is 
a  resident  of  Oregon,  and  at  the  commence- 
ment of  the  action  Mr.  R.  Percy  Wright  was 
her  attorney,  by  whom  the  complaint  was 
filed,  and  who  remained  her  attorney  of  record 
until  .August  4,  1899,  when  by  an  order  of 
c-ourt  Mr.  H.  B.  Montague  was  substituted  In 
bis  place.  Notice  of  this  substitution  was 
served  upon  the  defendants  August  7th,  and 
on  August  lUth  they  gave  him  notice  that 
on  the  25th  of  that  month  they  would  move 
to  dismiss  the  cause  for  want  of  prosecution, 
accompanying  the  same  with  affidavits  tend- 
ing to  show  that  the  controversy  between  the 
parties  had  been  settled.  At  the  hearing  up- 
on this  motion  an  atfldavit  by  the  plaintiff 
was  read  in  response  thereto,  in  which  she 
stated  that  she  had  relied  upon  Mr.  Wright 
as  her  attorney  for  the  prosecuticm  of  the 
cause  until  the  substitution  of  Mr.  Montague, 
and  that  the  delay  in  prosecuting  the  case 
had  been  without  her  knowledge  or  consent 
Upon  these  affidavits  the  court  granted  the 
motion  of  the  defendants.  Thereafter  Mr. 
Montague  gave  notice  to  the  defendants  of 
a  motion  on  behalf  of  the  plaintiff  to  vacate 
tbls  order,  accompanying  the  same  with  affi- 
davits of  himself  and  Mr.  Wright  In  his 
own  affidavit  be  stated,  In  reference  to  the 
affidavits  upon  which  the  former  motion  of 
the  defendants  was  based,  that  at  the  hear- 
ing thereof  he  was  entirely  ignorant  of  the 
avermentB  therein  relating  to  the  previous  his- 
tory of  the  case,  and  that  prior  to  the  hearing 
be  bad  made  many  efforts  to  obtain  an  Inter- 
view with  the  former  attorney  of  the  plain- 
tiff. Mr.  Wright  biit  had  failed  to  find  him 
«r  obtain  any  knowledge  of  his  whereabouti; 


that  after  the  granting  of  tbe  motion  he  con- 
tinued his  efforts  to  find  Mr.  Wright,  and 
when  he  did  find  him  and  exhibit  to  him  the 
affidavits  on  which  the  motion  bad  been 
made,  Mr.  Wright  stated  to  him  that  many 
of  the  statements  therein  were  erroneous, 
and,  at  Mr.  Montague's  request,  agreed  to 
make  an  affidavit  setting  forth  a  true  state- 
ment of  tbe  facts.  Mr.  Wright  in  his  affida- 
vit set  forth  various  matters  relating  to  tbe 
controversy  between  the  parties,  controvert- 
ing any  claim  that  there  bad  been  a  settle- 
ment of  the  controversy,  and  also  setting  forth 
as  one  of  the  grounds  for  not  having  prose- 
cuted tbe  action  that,  as  the  principal  defend- 
ant had  been  absent  from  the  state  since  Its 
commencement,  he  had  been  unable  to  get 
service  of  tlie  summons  upon  him,  and  tbe 
cause  was,  therefore,  not  fully  at  Issua  He 
also  stated  tbat  he  did  not  know  of  tbe  mo- 
tion to  dismiss  the  action  until  he  was  In- 
formed thereof  by  Mr.  Montague  some  time 
after  it  had  been  granted.  He  also  presented 
in  his  affidavit  certain  facts  tending  to  show 
tbat  there  were  good  reasons  for  Mr.  Monta- 
gue's failure  to  find  him  and  procure  an  affi- 
davit from  him  priw  to  the  hearing  of  that 
motton,  and  tbat  such  failure  was  not  the  re- 
solt  of  carelessness  or  neglect 

The  main  ground  of  the  present  motion  was 
the  excusable  n^lect  on  the  part  of  the  plain- 
tiff at  the  hearing  of  the  prior  motion,  and 
the  basic  fact  of  this  ground  was  the  failure 
of  Mr.  Montague  to  procure  and  present  at 
that  hearing  an  affidavit  from  Mr.  Wright  in 
reply  to  the  affidavits  on  the  part  of  the  de- 
fendants. If  these  affidavits  on  the  part  of 
the  plaintiff  were  sufficient  to  satisfy  the 
court  that  Mr.  Montague  had  made  a  reason- 
able effort  to  find  Mr.  Wright,  and  that  be 
had  shown  a  sufficient  reason  for  his  failure 
to  find  him,  it  was  Justified  In  holding  that 
bis  neglect  to  find  him  was  excusable.  The 
facts  upon  this  point  which  were  set  forth 
in  the  affidavits  of  Mr.  Montague  and  Mr. 
Wright  were  not  controverted  at  the  hearing. 
The  counter  affidavits  filed  on  behalf  of  the 
defendants  were  only  the  opinions  of  the  affi- 
ants, or  hearsay  based  upon  the  information 
of  others,  and  which  tbey  purported  to  give 
on  their  "information  and  belief."  The  court 
was  therefore  fully  authorized  to  disregard 
them.  Under  section  473  of  the  Code  of  Civil 
Procedure,  tbe  court  Is  authorized  to  relieve 
a  party  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  bis  inad- 
vertence or  ezcnsable  neglect,  and  this  provi- 
sion of  the  section,  being  of  a  remedial  na- 
ture, is  to  be  liberally  construed.  The  exer- 
cise of  the  authority  given  to  the  court  by 
this  section  is  confided  to  its  discretion,  and 
will  not  be  disturbed  uiwn  an  appeal  there- 
from, unless  it  shall  be  made  clearly  to  ap- 
pear that  such  discretion  was  abused.  Sey- 
mour V.  Wood,  63  Cal.  81;  Buell  v.  Emerlch, 
85  Cal.  116,  24  Pac.  644;  NIcoU  v.  Weldon, 
130  Cal.  66G,  63  Pac.  63;  AVlnchester  v.  Black, 

134  CaL   125,   08  Pac.  197,   and 
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cited.  The  rule  Is  equally  applicable  wbether 
the  motion  Is  granted  or  refused,  although  It 
has  been  said  in  some  cases  that  we  listen 
more  readily  to  an  appeal  from  an  order  re- 
fusing to  set  aside  a  default  than  where  Oie 
motion  has  been  granted.  All  presumptions 
will  be  Indulged  in  favor  of  the  correctness 
of  the  court's  action,  and  the  burden  in  all 
cases  is  upon  the  appellant  to  make  it  appear 
that  its  discretion  was  abused  In  making  the 
order. 

An  order  granting  a  motion  to  dismiss  an 
action  for  want  of  prosecution  Is  also  a  mo- 
tion resting  largely  in  the  discretion  of  the 
trial  court,  and  will  not  be  interfered  with 
on  appeal,  unless  It  appears  that  such  dis- 
cretion has  been  abused;  but  a  motion  to  set 
aside  that  order,  made  to  the  court  by  which 
it  was  granted.  Is  not  only  Itself  addressed 
to  the  discretion  of  the  court,  but  this  discre- 
tion may  be  affected  or  controlled  by  facts 
brought  to  Its  notice  which  were  not  before 
it  on  the  original  hearing,  and  if,  in  its  opin- 
ion, these  facts  qualify  the  facts  originally 
presented,  so  that  upon  a  consideration  of 
the  whole  a  different  resnlt  might  be  reached. 
Its  discretion  is  properly  exercised  by  vacat- 
ing the  former  order.  The  underlying  ques- 
tion to  be  determined  in  such  cases  is  whettt- 
er  there  was  any  neglect  of  the  moving  party 
in  not  presenting  these  facts  at  the  hearing 
of  the  original  motion,  and,  if  there  was, 
whether  such  neglect  was  excnsable.  These 
are  facts  which  are  to  be  determined  by  the 
superior  court  upon  the  proofs  presented  to 
it,  and,  if  It  is  satisfied  that  the  neglect  was 
excusable.  It  Is  its  duty  to  set  aside  the  former 
order.  See  Melde  v.  Reynolds,  129  Cal.  308, 
CI  Pac.  932.  Upon  the  facts  set  forth  in  the 
affidavits  filed  in  support  of  the  present  mo- 
tion, the  superior  court.  In  granting  the  mo- 
tion, must  have  found  that  the  neglect  of  the 
plaintiff  to  procure  the  affidavit  of  Mr.  Wright 
was  excusable,  and  It  must  be  held  that  the 
appellants  have  failed  to  show  that  in  grant- 
ing the  motion  the  coxtrt  abused  its  discretion. 

The  order  is  affirmed. 


We  concur: 
LAND,  J. 


VAN   DYKE,   J.;    McPAB- 


CHAMBE3RLIN  et  al.  t.  LOEWBNTHAI* 
(S.  F.  2,844.) 

(Supreme  Court  of  California.     Dec.  9,  1902.) 

BILL    OF    PARTICULARS— CONTINUANCE— MO- 
TION  DBFORB  TRIAL— AMENDING 
COMPLAINT. 

1.  A  bill  Of  particulars,  though  furnished  be- 
fore answer,  does  not  become  part  of  the  com- 
plaint, so  as  to  require  or  auuiorize  defendant 
to  specifically  plead  thereto. 

2.  Refusal  of  rontinuauce,  to  allow  of  Intro- 
duction of  the  Judgment  in  a  case  in  which  ap- 
peal was  pendiQK.  cannot  be  reviewed,  in  the 
absence  ot  a  showing  of  injury  from  the  re- 
fusal. 

3.  A  motion  before  trial  to  exclude  evidence 
as  to  certniu  items  in  the  bill  ot  particulars, 
because    not    embraced   in   the    complaint,    is 


properly   refnsed,    as   soch   objection  eonld  be 
presented  at  the  trial. 

4.  The  court  may  allow  plaintiff  to  amend 
hla  complaint  by  writing  changed  dates  on  IL 

Department  1.  Appeal  from  superior  court, 
Humboldt  county;  B.  W.  Wilson,  Jndge. 

Action  by  one  Chamberlin  and  otbos 
against  one  Loewenthal.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

J.  W.  Turner  and  B.  Sevier,  for  appellant 
O.  M.  Wheeler,  Frank  McOowan,  and  L.  F. 
Puter,  for  respondents. 

HARRISON,  J.  Action  for  legal  services 
rendered  the  defendant  by  the  plaintiffs. 
Judgment  was  rendered  In  favor  of  the  plain- 
tiffs, and  the  defendant  has  appealed  from 
the  judgment  The  Judgment  roll  upon  which 
the  appeal  is  presented  consists  of  the  ple.id- 
Ings,  verdict,  and  judgment,  and  three  bills 
of  exceptions,  settled  prior  to  the  trial,  apon 
certain  rulings  made  by  the  court. 

1.  The  complaint  sufficiently  states  a  cause 
of  action  to  support  the  judgment  The  ob- 
jections to  its  sufficiency  are  directed  to  the 
manner  In  which  the  facts  upon  which  a  rv- 
covery  Is  sought  are  stated,  rather  than  to 
the  absence  of  such  facts,  and  should  have 
been  presented  by  special  demurrer.  The 
defendant  did  not  demur,  bat  answered  the 
complaint  denying  its  averments,  and  also 
setting  up  certain  counterclaims  against  the 
plaintiffs.  None  of  the  evidence  is  set  forth 
in  the  record,  and  In  support  of  the  judgment 
It  will  be  assumed,  "after  verdict,"  In  the  ab- 
sence of  any  exceptions  or  objections  of  rec- 
ord, that  the  evidence  b^ore  the  jury  fully 
justified  their  verdict,  and  that  It  was  re- 
ceived withont  any  objection  from  the  de- 
fendant 

2.  Before  the  defendant  answered  the  com- 
plaint, the  plaintiffs,  In  response  to  a  de- 
mand therefor,  fmmlshed  him  with  a  bill  of 
particulars  of  the  claim  sued  upon;  and  in 
the  answer  which  he  afterwards  filed.  In  ad- 
dition to  denying  that  the  aggregate  ralne  of 
the  plaintiffs'  services  was  as  great  as  al- 
leged by  them,  he  denied  that  the  value  of 
each  of  the  several  Items  set  forth  in  the  bill 
of  particulars  was  as  great  as  was  set  forth 
therein.  Thereafter,  upon  the  motion  of  the 
plaintiffs,  the  court  struck  out  the  portions 
of  the  answer  containing  these  special  de- 
nials. In  Millet  y.  Bradbury,  109  CaL  170. 
41  Pac.  865,  It  was  said  that  a  bill  of  par- 
ticulars is  to  be  regarded  as  an  ampllflcatian 
of  the  complaint;  and  the  defendant  claims 
that,  by  virtue  of  what  Is  there  said,  he  was 
authorized  to  deny  each  of  the  Items  In  the 
bill  of  particulars  as  fully  as  though  originally 
set  forth  in  the  complaint  It  does  not  follnw 
from  what  was  said  in  that  case  that  the  bill 
becomes  a  part  of  the  complaint,  or  Is  to  be 
treated  as  a  pleading  in  the  cause.  A  bill  ot 
particulars  may  be  furnished  before  or  after 
the  defendant  answers  the  complaint,  and  in 
either  case  the  effect  of  furnishing  the  bin 
is  to  limit  the  evideiicei  which,  tihe  plaiutiff 
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may  offer  In  support  of  his  claim,  but  It 
does  not  require  or  authorize  the  defendant  to 
specially  plead  thereto.  His  answer  must 
respond  to  the  allegations  of  the  complaint 
as  filed.  In  the  present  case  the  defendant, 
in  his  answer  to  the  complaint,  had  presented 
the  same  Issue  which  he  also  presented  in 
tletall  in  the  portion  which  was  struck  out 
by  the  court.  These  special  denials  were 
therefore  redundant,  and  the  court  was  jus- 
tified In  making  the  order.  In  the  portion 
struck  out,  the  defendant  bad  also  pleaded 
the  statute  of  limitations  to  some  of  the  items 
which  had  not  elsewhere  been  set  up  in  his 
answer.  To  this  extent  the  court  should  not 
bare  granted  the  plaintiffs'  motion,  but  as 
the  defendant,  before  the  trial  of  the  cause, 
filed  an  amended  answer,  in  which  he  plead- 
ed the  statute  of  limitations  to  the  entire 
claim  of  the  plaintiffs,  this  error  was  harm- 
less. 

3.  The  cause  was  set  down  for  trial  on 
April  2,  1000,  and  prior  to  that  day  the  de- 
fendant moved  the  court  to  continue  the  trial 
to  a  day  subsequent  to  the  filing  of  the  re- 
laittitnr  in  the  case  of  Coonan  t.  Loewen- 
thai,  129  Gal.  197,  61  Pac.  940,  then  pending 
In  this  court.  The  reason  assigned  for  the 
motion  was  the  desire  to  offer  in  evidence 
the  Judgment  In  that  action,  which,  by  rea- 
son of  the  appeal,  would  be  Inadmissible  as 
evidence  of  any  of  the  facts  determined  by 
it.  On  the  hearing  of  the  motion,  counsel 
for  the  plaintiffs  stated  that  they  would  make 
no  abjection  to  the  Introduction  of  the  Judg- 
ment in  that  case,  upon  the  ground  that  an 
appeal  therefrom  was  pending.  The  counsel 
for  the  defendant  refused  to  enter  into  any 
stipulation  or  to  make  any  agreement  regard- 
ing the  introduction  of  evidence  in  the  case, 
nod  the  court  denied  his  motion.  Whether 
the  Judgment  was  offered  In  evidence  or  not 
is  not  shown,  and,  as  the  defendant  does  not 
show  that  he  sustained  any  injury  by  the  re- 
fusal of  the  court  to  continue  the  trial,  Its 
action  must  be  sustained. 

4.  The  defendant  also,  prior  to  the  trial, 
moved  the  court  for  an  order  directing  the  ez- 
clnslon  of  all  evidence  on  the  part  of  the 
plaintiffs  concerning  certain  Items  set  forth 
In  the  bill  of  particulars  furnished  by  them, 
upon  the  ground  that  they  were  not  embraced 
within  the  allegations  of  the  complaint.  No 
reason  was  assigned  for  making  the  order, 
except  that  of  a  variance  between  the  com- 
plaint and  the  bill  of  particulars;  and,  as 
that'  objection  to  the  evidence  could  be  pre- 
sented at  the  trial,  the  court  very  properly 
denied  his  motion. 

5.  When  the  cause  was  called  for  trial,  Hm 
plaintiffs  asked  leave  to  amend  their  com- 
plaint by  changing  the  dates  between  which 
their  services  were  alleged  to  have  been  ren- 
dered. The  court  granted  their  motion,  and 
the  complaint  was  thereupon  amended  by 
writing  the  changed  dates  upon  the  face  of 
the  original.  The  defendant  objected  to  this 
alteration  upon  the  ground  that  It  would  be. 


in  effect  the  institution  of  a  new  cause  of 
action  as  to  a  portion  of  their  claim,  and  that 
such  mode  of  amendment  was  improper. 
There  was  no  error  in  this  proceeding.  See 
Coonan  t.  Loewenthal,  120  Cal.  197,  61  Pac 
910.  In  granting  the  motion,  the  coiurt  stated 
to  the  defendant  that  he  could  amend  his  an- 
swer. If  he  so  deshred,  and  would  let  the  an- 
swer on  file  stand  in  ail  other  respects.  The 
defendant  thereupon  filed  an  amended  an- 
swer to  the  complaint  as  thus  amended,  and 
the  cause  proceeded  to  trial  No  showing 
was  made  of  any  surprise  or  inability  to  pre* 
sent  evidence  in  support  of  his  answer,  or  in 
refutation  of  the  plaintiffs'  claim. 
The  Judgment  is  affirmed. 


We     concur: 
DYKE,  J. 


GAROUTTB,     J.;      VAN 


ATCHISON,  T.  &  S.  F.  RY.  CO.  t.  ATCHI- 
SON GRAIN  00. 
^Supreme  Court  of  Kansas.    Dec.  6,  1902.) 

LIMITATIONS-FRAUDULENT  CONCEALMENT  — 
PAYMENT— UNAUTHORIZBni  CREDIT— PLEAD. 
INO— CONTRACTS-INTERPRETATION. 

1.  Concealment  and  fraud  constitute  an  im- 
plied exception  to  the  statute  of  limitations, 
and  a  party  who  wrongfully  conceals  material 
facts,  and  thereby  prevents  a  discovery  of  his 
wrong,  or  the  fact  that  a  cause  of  action  has 
accrued  against  him,  is  not  allowed  to  take  ad- 
vantage of  his  own  wrong  by  setting  up  the 
statute,  the  design  of  which  is  to  prevent 
wroDK  and  fraud. 

2.  A  creditor  cannot  prevent  the  running  of 
the  statute  of  limitations  by  the  arbitrary  al- 
lowance of  a  credit  on  the  debt  of  which  his 
debtor  has  no  knowledge,  and  to  which  he  has 
not  in  some  manner  given  his  assent. 

8.  Where  a  contract  is  pleaded  which  is  open 
to  two  interpretations, — one  that  the  contract- 
ing parties  were  honest  and  innocent  in  their 
purposes  and  actions,  and  the  other  that  they 
were  immoral  and  criminal. — and  the  sufficien- 
cy of  the  pleading  is  challenged  on  demurrer, 
an  interpretation  will  be  given  in  favor  of  hon- 
est;^ and  Innocence,  and  which  will  uphold  the 
validity  of  the  contract  and  the  sufficiency  of 
the  pleading. 

4.  The  essential  facts  of  a  cause  of  action  or 
defense  shonid  be  unequivocally  alleged,  and 
where  the  averments  of  the  pleading  are  con- 
ditionnl.  contingent,  and  conjectural,  it  will  be 
held  insufficient. 

(Syllabus  by  the  Court) 

In  banc.  Error  from  district  court,  Atchi- 
son county;  W.  T.  Bland,  Judge. 

Action  by  the  Atchison  Grain  Company 
agahist  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company.  A  demurrer  to  the 
amended  answer  was  sustained,  and  defend- 
ant brings  error.    Reversed  in  part 

The  Atchison  Grain  Company  brought  an 
action  against  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company,  and  In  its  amended 
petition  alleged: 

"First  (1)  The  plabitlff,  the  Atchls<xk  Grain 
Company,  is,  and  at  all  the  times  hereinafter 
mentioned  it  was,  a  corporation  duly  created, 

T2.  See  Limitation  o(  AcUoni,  vol.  33,  Cent  Dig. 

Digitized  by  LjOOQ  IC 


93i 


70  PACIFIC  REPOKTEK. 


(Kan. 


ergaulzed,  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Kansas,  the  pur- 
pose for  which  It  was  formed  being  the  buy- 
ing, selling,  and  storing,  and  In  all  other 
manner,  for  itself  and  others,  handling, 
gi-ain,  and  conducting  a  general  grain  ele- 
vator business,  its  principal  place  of  business 
and  office  being  at  Atchison,  Kansas;  and 
said  corporation  has  at  all  said  times  been, 
and  now  is,  duly  authorized  to  transact  busi- 
ness and  to  maintain  actions  at  law  and 
equity  in  the  courts  of  this  state.  (2)  The 
defendant,  the  Atchison,  Topelca,  &  Santa 
F6  Bailway  Company,  is,  and  at  all  times 
hereinafter  mentioned  It  was,  a  railway  cor- 
poration duly  created,  organized,  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas,  for  the  purposes  usually  ex- 
ercised by  railway  corporations,  including 
the  carrying  and  transporting  of  grain,  and 
the  Incidental  storage  and  handling  thereof, 
the  railway  of  the  defendant  extending  and 
being  operated  on  several  lines  through  the 
state  of  Kansas,  and  through  the  county  of 
Atchison,  In  said  state,  and  having  a  termi- 
nation at  each  of  the  cities  of  Atclilson  and 
Ijeavenwortb  In  the  state  of  Kansas,  and  St 
Joseph  and  Kansas  City,  In  the  state  of  Mis- 
souri, all  on  the  Missouri  river,  but  having 
connections  between  said  cities  and  other  im- 
portant gratai  markets,  including  Chicago, 
Illinois,  and  Galveston,  Texas;  and,  during 
all  of  the  times  hereinafter  alleged,  defend- 
ant treated  the  said  cities  of  St.  Joseph, 
Atchison,  Leavenworth,  and  Kansas  City  as 
common  points,  on  the  same  business  foot- 
ing, and,  except  in  the  discrimination  herein- 
after alleged,  transported  lilce  commodities 
to  and  from  said  cities,  from  and  to  the  same 
points,  at  the  same  charge  and  cost,  thereby 
mailing  those  engaged  in  the  grain  business 
in  said  cities,  respectively,  competitors  of 
each  other.  (3)  In  September,  1896,  the  de- 
fendant bad  in  its  possession  and  control  an 
elevator  building,  fully  equipped  with  proper 
machinery,  on  or  contiguous  to  Its  right  of 
way  and  depot  grounds  in  the  city  of  Atchi- 
son aforesaid,  commonly  knowh  as  the  'San- 
ta F6  Klevator,'  that  had  a  storage  capacity 
of  about  200,000  bushels  of  wheat  or  shelled 
com,  and  a  handling  capacity  of  about  25,- 
000  bushels  per  day  of  ten  (10)  hours.     (4) 

Uu  or  about  the  day  of  September, 

1800,  the  defendant,  by  and  through  Its  duly 
authorized  ageut.  W.  B.  Biddle,  entered  into 
au  oral  conti-act  with  the  plaintiff  whereby 
it  was  agreed  between  the  parties,  and  the 
plaintiff  became  obligated  to  purchase  grain 
for  one  year,  along  the  railway  lines  of  said 
defendant,  and  the  lines  of  other  railways, 
west  of  the  Missouri  river,  rtmning  into  the 
city  of  Atchison,  Kansas,  and  ship  the  same 
over  the  said  lines  of  railway  to  the  said 
city,  and  therefrom  to  the  desired  marliets, 
over  the  lines  of  the  defendant's  railroad.  In 
all  cases  where  it  operated  lines  reaching 
such  markets.  (5)  In  consideraticm  of  the 
obligation  of  the  plaintiff  as  aforesaid  as- 


sumed and  entered  Into,  defendant,  by  and 
through  Its  said  agent  agreed  that  plaintiff 
should  have  the  use  of  the  elevator  hereinbe- 
fore described,  and  all  appurtenances  there- 
of, for  one  year,  free  of  rent  and  that  de- 
fendant wonld  during  said  period  transport 
all  the  grain  so  purchased  by  plaintiff  upon 
the  same  conditions  allowed,  and  at  a  freight 
rate  and  charge  as  low  as  any  accorded  to 
the  most  favored  of  its  other  patrons.  (6)  In 
the  faith  of  and  compliance  with  the  said 
contract  plaintiff  immediately  entered  Into 
the  actual  possession  of  said  elevatw,  and, 
at  a  great  expense,  cleaned  up  and  put  the 
same  in  order,  secured  all  additional  facili- 
ties required  for  the  purchase  and  handling 
of  grain,  issued  circulars,  advertised  for, 
and,  through  traveling  agents,  solicited, 
trade,  and  during  the  next  succeeding  three 
months,  and  until  it  was  disabled  from  so 
doing  by  defendant's  breach  of  contract 
hereinafter  alleged,  purchased  and  shipped 
along  the  lines  of  the  railway  of  the  defend- 
ant and  other  railroads,  west  of  the  Ulsaourl 
river,  leading  into  the  city  of  Atchison,  large 
quantities  of  grain.  (7)  During  the  full  pe- 
riod of  a  year  from  the  date  of  said  contract 
there  were.  In  the  territory  within  which 
plaintiff  was  to  purchase  grain  under  the 
terms  of  said  contract  abundant  crops  of 
grain,  and  plaintiff  had  during  all  of  said 
time  every  resource  and  facility  necessary  to 
purchase  within  said  territory  all  the  grain 
that  the  said  elevator  could  handle,  and  bad, 
by  advertising  and  soliciting  as  aforesaid, 
and  by  reason  of  the  extended  personal  ac- 
quaintance of  Its  managing  officers  with 
those  engaged  in  the  grain  trade,  secnred 
customers,  patrons,  and  business  within  said 
territory  sufficient  to  have  employed  said 
elevator  to  the  full  capacity;  and.  If  defend- 
ant had  not  failed  to  keep  and  perform  its 
contract  to  furnish  plaintiff  equal  facilities 
and  as  low  freight  rates  as  it  accorded  the 
most  favored  of  Its  other  patrons,  plaintiff 
would  have  purchased  and  handled  grain 
equal  to  the  full  handling  capacity  of  the 
said  elevator  during  the  said  time.  (8)  At 
the  end  of  atjout  three  months  from  the  mak- 
ing of  said  contract  defendant  covertly  and 
fraudulently  entered  Into  arrangements  with 
Richardson  &  Co.,  of  Kansas  City,  Missouri, 
and  divers  and  sundry  other  of  plaintiff's 
competitors,  whose  names  are  unknown  to 
plaintiff,  whereby  it  gave  such  persons,  and 
each  of  them,  rates  of  transportation  for 
grain  over  its  various  lines  of  roads  so  mnch 
below  those  given  to  plaintiff  as  to  absolute- 
ly preclude  plaintiff  from  purchasing,  band- 
Uog,  and  transporting  grahi  without  loss. 
and  to  deprive  plaintiff  during  the  full  i>eriod 
aforesaid  of  any  beneficial  use  of  said  ele- 
vator, so  that  plaintiff  could  not  and  did  not 
ship  any  wheat  under  said  contract  after 
about  February  15,  1807,  upon  which  date 
the  last  shipment  was  offered,  and  defendant 
succeeded  in  concealing  the  fact  of  such  dis- 
crimination from  plaintiff  until  less  than 
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eighteea  monUia  prior  to  the  filing  of  this 
petition;  and  plaiutiCC  alleges  that,  except 
for  the  discrimination  aforesaid.  It  would 
have  handled  during  said  period  and  throngb 
said  elevator  at  least  5,000,000  bushels  of 
grain,  at  a  profit  to  itself  of  at  least  2  cents 
per  bushel  for  handling  the  same,  and,  by 
reason  of  such  failure  of  the  defendant  to 
keep  and  perform  said  contract  on  its  part 
in  tills  respect,  plaintiff  sustained  damages  in 
the  sum  of  $100,000,  which  the  defendant 
has  not  paid  to  the  plaintiff,  nsx  any  part 
thereof. 

"Second.  (9)  On  or  about  the  lOtb  day  of 
November,  1886,  plaintiff  and  defendant  en- 
tered Into  a  further  and  supplemental  oral 
contract,  through  defendant's  duly  author- 
ized agent,  whereby  plaintiff  agreed  to  con- 
struct corncribs  on  or  near  defendant's  right 
of  way,  west  of  the  Missouri  river,  and  to 
purchase  and  store  therein  large  quantities 
of  com  for  future  shipment  under  said  origi- 
nal contract  over  the  lines  of  railway  of  the 
defendant  from  the  place  of  purchase  to  the 
desired  marlcets.  In  consideration  whereof 
the  defendant  agreed  to  pay  plaintiff  a  sum 
equal  to  one-half  the  cost  of  transporting  the 
lumber  required  for  the  construction  of  such 
cribs  from  the  point  of  purchase  to  the  place 
where  used;  and  in  pursuance  of  such  con- 
tract plaintiff  did  purchase  the  lumber  neces- 
sary, at  suitable  markets,  and  caused  the 
same  to  be  transported  to  the  place  where 
it  was  required  for  the  construction  of  said 
cribs,  and  paid  transportation  charges  there- 
on, aggregating  the  sum  of  ^,833.88,  and  did 
construct  the  said  cribs  in  compliance  with 
said  contract,  and  store  therein  295,282  bush- 
els of  corn.  Said  cribs  were  constructed 
during  the  months  of  December,  1886,  and 
January  and  February,  1887,  but  the  plain- 
tiff cannot  more  definitely  state  the  time  of 
the  construction  of  each  crib;  the  work  of 
construction  being  carried  on.  at  nnmeroua 
points  at  the  same  time,  and  while  the  cribs 
were  being  filled  with  corn,  according  to  the 
exigencies  of  the  business.  A  tabulated 
statement  is  hereunto  attached,  as  Exhibit 
A,  and  made  a  part  hereof,  showing  where 
the  lumber  for  such  cribs  was  shipped  from, 
the  quantity  thereof,  the  time  of  shipment, 
the  time  of  delivery  to  plaintiff,  being  In  due 
course  of  business  and  within  a  reasonable 
time  thereafter,  the  exact  dates  being  nn- 
Icnown  to  plaintiff,  the  stations  on  the  line 
of  defendant's  railway  where-  such  corn- 
cribs  were  located,  and  the  number  of  them 
corresponds  with  the  number  of  cars  of  lum- 
ber delivered  at  each  of  said  stations  as 
shown  by  said  Exhibit  A.  Thereafter  and  on 
or  about  the  •■■  day  of  March,  1888,  de- 
fendant, when  called  upon  to  pay  plaintiff 
the  consideration  named  for  the  construction 
of  such  cribs,  and  the  purchase  and  storage 
of  corn  therein,  to  wit,  the  sum  of  $3,416.01. 
presented  an  eiffset  in  writing,  made  up  of 
the  amounts  paid  by  It  for  taxes  and  insur- 
ance  upon  the  said  elevator  property,  and 


the  water  used  by  plaintiff  in  the  operation 
of  said  elevator,  during  the  year  of  the  lease, 
which  claim  for  water  service,  in  the  sum 
of  $200,  plaintiff  allowed,  and  credited  upon 
its  claim  aforesaid;  but  the  defendant  has 
from  that  time  until  the  present  refused, 
and  still  refuses,  to  pay  anything  more  or 
furtho:  on  said  account,  and  is  indebted  to 
plaintiff  thereon  in  the  sum  of  $3,216.94. 
Plaintiff  Is  unable  to  set  up  the  original  or 
any  copy  of  said  claim  of  offset,  for  the  rea- 
son that  it  has  neither  in  its  possession  or 
under  its  control. 

"Third.  (10)  In  that  faith  of  the  contract 
aforesaid  that  defendant  would  accord  plain- 
tiff the  lowest  rates  allowed  Its  most  favor- 
ed  patrons,  plaintiff  purchased  and  stored 
along  the  lines  of  defendant's  railway  west 
of  the  Missouri  river  295,282  bushels  of  com, 
and  when  it  desired  to  sell  the  same,  as  per 
contract  aforesaid,  and  ship  it  or  cause  it  to 
be  shipped  over  defendant's  lines  of  railway 
to  the  desired  markets,  to  wit,  Chicago,  Illi- 
nois,  and   Galveston.   Texas,   defendant   in 
violation  of  its  contract.  Insisted  upon  char- 
i  ging  for  each  and  all  Bncb  shipments  5  cents 
,  per  bushel  in  excess  of  the  amount  it  was 
I  then  charging  Richardson  &  Co.  and  plain- 
.  tilTs  various  other  competitors  aforesaid  for 
'  like  services,  whereby  plaintiff  was  compel- 
:  led  to  sell  said  com  for  5  cents  per  bushel 
less  than  it  would  have  otherwise  obtained. 
!  to  its  damage  in  the  sum  of  ?1 1,764.10,  which 
has  not  been  paid,  nor  any  r.art  thereof.    A 
full  and  true  .statement  of  each  transaction 
as  to  the  sales  of  said  corn  by  the  plaintiff, 
showing  the  date  thereof,  the  place  of  sale, 
the  persons  and  corporations  to  whom  sold, 
the  amount  and  the  price  thereof,  is  hereun- 
to annexed,  marked  'Exhibit  B,'  and  made  a 
part  hereof. 

"Wherefore  plaintiff  prays  judgment  against 
defendant  for  the  sum  of  one  hundred  and 
seventeen  thousand  nine  hundred  eighty-one 
and  <>Vioo  ($117,981.04)  dollars,  with  interest 
thereon  from  September  — ,  1897,  at  the  rate 
of  6  per  cent  per  annum,  and  for  costs  of 
suit" 

The  defendant  demurred  to  the  first  sec- 
ond, and  third  counts  of  the  amended  peti- 
tion, each  of  which  was  overruled  by  the 
court  An  answer  to  the  amended  petition 
was  then  filed,  containing  a  general  denial, 
and  averments  that  the  causes  of  action  al- 
leged were  barred,  and  also  the  following: 
"(4)  For  a  fourth  and  further  defense,  the 
defendant  says  that  if  any  contract  was  en- 
t^ed  into  between  said  plaintiffs  and  said 
Biddle  as  agent  of  the  railway  company,  or 
with  any  other  agent  of  the  railway  company, 
whereby  said  plaintiffs  were  to  receive,  di- 
rectly or  indirectly,  a  less  rate  than  the  regu- 
lar, published  tariff  rates  on  shipments  of 
grain,  such  contract  if  any  was  so  made, 
was  without  authority  from  the  defendant 
company,  unauthorized,  and  void.  (5)  For  a 
fifth  and  further  defense,  the  defendant  says 
that  If  any  contract  was  entered  into  be- 
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tween  saia  plaiutiffs  and  said  Biddle  as 
agent  of  the  railway  company,  or  -with  any 
other  agent  of  the  railway  company,  whereby 
said  plaiutiffs  were  directly  or  indirectly  to 
receive  a  less  rate  than  the  regular,  publish- 
ed tariff  rates  on  shipments  of  grain,  then 
such  contract  was  void  for  the  reason  that 
the  same  was  and  Is  In  conflict  with  act  of 
congress  regulating  interstate  commerce,  and 
void  for  the  further  reason  that  the  making 
of  such  contract,  if  any  such  was  made,  was 
and  is  against  public  policy."  The  plaintiff 
thereupon  demurred  to  the  fourth  and  fifth 
defenses  set  up  In  the  amended  answer,  and 
the  court,  treating  the  demurrer  as  relating 
back  to  the  amended  petition,  overruled  it  so 
far  as  it  affected  the  plaintiff's  amended  peti- 
tion, and  sustained  the  demurrrer  as  to  the 
fourth  and  fifth  defenses  of  the  amended  an- 
swer. Exceptions  to  these  rulings  were  tak- 
en, and  the  railway  company  alleges  error. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff in  error.  H.  J.  Hamlin  and  Henry  Ellis- 
ton,  for  defendant  In  error. 

JOHNSTON,  J.  (after  stating  the  facts).  As 
the  amended  petition  shows,  the  verbal  con- 
tracts between  the  parties,  and  the  violation 
of  them,  were  made  the  grounds  of  recovery, 
and  the  railway  company  first  contends  that 
the  causes  of  action  stated  in  the  petition 
were  barred  by  the  statute  of  limitations. 
The  suit  was  begun  on  May  20,  1900,  and 
the  first  count  of  the  petition  bases  a  right 
of  action  on  the  contract  of  September,  1896; 
alleging  that  It  was  broken  by  the  railway 
company  about  three  months  after  it  was 
made,  by  that  company  giving  to  certain 
competitors  of  the  grain  company  lower  and 
better  rates  of  transportation  than  were 
given  to  it;  thereby  shutting  it  out  of  the 
markets,  and  precluding  it  from  shipping 
wheat  under  the  contracts  after  ITebruary 
1,  1897.  As  the  grain  company  relies  on  the 
breach  of  a  verbal  contract,  the  three-year 
statute  applies,  and,  unless  some  circum- 
stance postponed  its  operation,  the  cause 
was  barred  when  the  action  was  brought.  To 
save  it  from  the  bar  of  the  statute,  it  was 
alleged  in  the  first  count,  as  to  the  breach 
of  the  contract,  that  the  railway  company 
"succeeded  In  concealing  the  fact  of  such 
discrimination  from  plaintiff  until  less  than 
18  months  prior  to  the  filing  of  this  petition." 
Did  such  concealment  postpone  the  opera- 
tion of  the  statute?  The  statute  begins  to 
run  when  the  cause  of  action  accrues,  and 
ordinarily  it  may  be  said  to  accrue  the  mo- 
ment the  contract  is  broken.  Concealment 
and  fraud,  however,  constitute  an  implied  ex- 
ception to  the  statute  of  limitations.  A  party 
who  wrongfully  conceals  material  facts,  and 
thereby  prevents  discovery  of  the  wrong,  or 
the  fact  that  the  cause  of  action  has  accrued, 
'a  not  allowed  to  take  advantage  of  his  own 
wrong  by  setting  up  the  statute,  the  design 
of   which   is   to  prevent  fraud.    It  is  con- 


tended that  this  principle  applies  only  to 
actions  of  an  equitable  mtore,  and  where 
fraud  constitutes  the  cause  of  action.  It  has 
been  held,  however,  that  it  Is  applicable  as 
well  to  acti<ms  at  law  as  to  suits  In  equity, 
and  also  where  a  breach  of  a  contract  or  oV 
ligation  is  the  basis  of  the  action.  McMulleu 
V.  Association,  Oi  Kan.  298,  67  Pae.  S92. 
and  cases  cited.  We  think  the  averment  of 
fraudulent  concealment  is  sufficient  to  toll 
the  statute,  and  therefore  the  first  cause  of 
action  stated  In  the  petition  is  not  barred. 
The  second  contract,  which  forms  the  basis 
of  what  appears  to  be  the  second  and  third 
counts  of  the  petition,  was  made  in  Xoveni- 
ber,  1890,  and  related  to  the  purchase,  crib- 
bing, and  shipment '  of  com.  It  la  alleged 
that  the  grain  company  was  to  build  cribs 
for  com  on  or  near  the  defendant's  railroad, 
and  that  the  defendant  would  bear  one-half 
the  cost  of  transporting  the  lumber  for  the 
cribs;  that  lumber  was  purchased  under  the 
agreement,  cribs  built,  and  a  large  quan- 
tity of  com  stored  therein;  that  the  amount 
paid  for  the  transportation  of  lumber  was 
$6,833.88;  and  that  one-half  of  the  amount, 
to  wit,  $3,416.94,  was  payable  by  the  rail- 
way company.  It  is  further  alleged  that, 
when  demand  for  the  payment  of  this  amount 
was  made,  the  railway  company  presented  a 
claim  for  taxes,  insurance,  and  water  service 
for  the  Atchison  Elevator  used  by  the  grain 
company,  and  that  the  latter  allowed  and 
credited  $200  for  water  service  upon  its 
claim  against  the  railway  company.  Does 
the  mere  fact  that  the  grain  company  al- 
lowed and  credited  $200  upon  a  claim  denied 
and  repudiated  by  the  railway  company  take 
the  case  out  of  the  statute?  We  think  not. 
Payment  In  such  cases  is  treated  aa  evidence 
of  acknowledgment,  and,  before  It  can  operate 
to  prevent  the  bar  of  the  statute,  it  must 
appear  that  It  was  voluntarily  made,  with  the 
understanding  that  it  was  to  be  credited  on 
the  particular  indebtedness.  If  there  is  no 
request,  assent,  or  Intention  to  make  pay- 
ment on  a  particular  debt,  there  is  no  ac- 
knowledgment of  that  debt  In  Creighton  r. 
Vincent.  10  Or.  50,  the  rule  is  stated,  aa  fol- 
lows: "The  payment  by  a  debtor  of  a  cer- 
tain sum  to  his  creditor,  with  the  understand- 
ing that  it  shall  be  treated  as  a  payment  on 
his  debt,  will  be  sufficient  to  revive  the  cause 
of  action  barred  by  the  statute;  and  when 
the  creditor  applies  the  amount  paid  on  the 
debt  as  a  credit,  with  the  assent  of  the 
plaintiff,  it  is  sufficient  to  revive  the  debt" 
See,  also,  Steele  v.  Souder,  20  Kan.  42;  Let- 
sou  V.  Konyon,  31  Kan.  301,  1  Pac.  502: 
Easter  v.  Easter,  44  Kan.  151,  24  Pac.  .".7: 
White  V.  Shoe  Co.,  61  Kan.  34,  32  Pac.  itV2: 
Capital  Co.  V.  Merrlam,  60  Kan.  397,  56  Pac. 
757;  Bank  v.  Harris,  96  N.  C.  118,  1  S.  E. 
459;  Sibley  v.  Phelps,  6  Cush.  172;  Law- 
rence v.  Graves'  Estate,  60  Vt  057.  15  Atl. 
.342;  Young  v.  Perkins,  29  Minn.  173,  12  >.". 
W.  515.  It  is  not  alleged  that  the  railwny 
company  requested  that  a  credit  be  given,  or 
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in  any  way  assented  or  agreed  to  the  credit 
On  the  other  hand,  the  claim  upon  which 
the  credit  is  said  to  have  been  allowed  Is 
disputed  hy  the  railway  company,  and  It  Is 
still  contesting  the  validity  of  It  in  this 
action.  It  la  not  within  the  power  of  a 
creditor  to  prevent  the  statute  of  limitations 
from  running  on  his  claim  by  the  arbitrary 
Indorsement  of  a  credit  of  which  the  defend- 
ant has  no  knowledge,  or  at  least  to  which 
he  has  not  in  some  manner  given  his  assent 
Before  a  payment  or  a  credit  will  arrest  the 
running  of  the  statute.  It  must  be  an  ac- 
knowledgment of  the  existence  of  the  debt 
and  It  cannot  be  such  unless  It  is  made  with 
the  request  or  understanding  by  the  debtor 
that  it  shall  be  credited  on  the  amount  which 
he  is  owing.  It  follows  that  the  cause  of 
action  set  up  in  the  second  count  was  barred, 
nud  therefore  the  demurrer  should  have  been 
sustained. 

The  third  count  of  the  petition  sets  up 
breaches  of  the  corp  contract  of  November, 
1S86,  which  occurred  in  February,  1897. 
Upon  Its  face,  the  cause  of  action  Is  barred. 
It  Is  based  upon  a  subsequent  separate  con- 
tract from  that  relating  to  the  wheat,  and  is 
separately  pleaded.  Nothing  is  alleged  which 
would  affect  or  arrest  the  running  of  the 
statute  of  limitations,  and  therefore  It  must 
be  held  that  the  bar  Is  complete,  and  that 
the  demurrer  to  this  count  should  have  been 
sustained. 

It  is  strongly  urged  that  the  first  count  of 
the  petition  falls  to  state  a  cause  of  action 
because  of  the  Illegality  of  the  contract  upon 
which  It  Is  based.  The  contention  is  that 
the  rates  contracted  for.  If  allowed,  would 
have  been  discriminating  and  violative  of  the 
Interstate  commerce  act,  and  that  being  il- 
legal, it  cannot  be  countenanced  or  enforced 
In  any  court.  The  law  requires  that  ship- 
pers shall  be  treated  alike,  and  forbids  un- 
just discriminations  or  undue  preferences  as 
between  shippers;  and  if  the  contract  In 
question  contemplates  a  preference,  or  a  rate 
lower  than  was  to  be  accorded  other  ship- 
pers, it  would  contravene  the  statute  and 
public  policy,  and  be  utterly  void.  Does  the 
contract  pleaded  contemplate  a  discriminat- 
ing rate,  and  violation  of  law  and  public 
policy?  The  only  basis  for  such  a  claim  Is 
the  single  clause  which  states  that  the  rail- 
way company  shall  "transport  all  the  grain 
so  purchased  by  the  plaintiff  upon  the  same 
conditions  allowed,  and  at  a  freight  rate  and 
charge  as  low  as  any  accorded  to  the  most 
favored  of  Its  other  patrons."  In  support  of 
the  demurrer  It  Is  argued  that  the  agreement 
involves  favoritism,  which  the  law  forbids, 
that  the  stipulation  quoted  is  based  on  the 
theory  that  the  railway  company  would  dis- 
criminate In  Its  rates  and  Indulge  In  favor- 
itism, and  that  the  grain  company  was  ask- 
ing a  contract  for  the  benefit  of  such  discrim- 
ination and  favoritism  for  Itself.  Is  the 
averment  fairly  open  to  that  Interpretation? 
If  It  is  ambiguous  and  open  to  two  Interpre- 


tations,  shall  we  give  it  the  one  which  in- 
volves honesty  and  legal  action,  or  another 
which  makes  It  immoral  and  criminal?  It 
will  be  observed  that  the  parties  do  not  in 
terms,  stipulate  for  a  rate  lower  than  the 
regular  tariff  rate,  nor  for  one  that  is  lower 
than  Is  given  to  other  shippers.  They  do,  in 
effect,  stipulate  that  no  one  shall  have  a 
lower  rate  than  is  given  to  the  grain  com- 
pany. Is  it  to  be  assumed,  except  upon  a 
positive  and  affirmative  statement  that  the 
parties  Intended  on  agreement  or  action 
which  would  subject  them  to  a  prosecution 
under  the  criminal  laws  of  the  country? 
The  railway  company  could  have  complied 
with  that  provision  of  the  contract  without 
violating  any  law.  If  it  charged  the  grain 
company  the  schedule  rate,  and  gave  no  ship- 
per a  lower  rate,  the  railway  company  would 
have  met  the  obligation  of  the  contract;  but 
It  Is  alleged  that  a  lower  rate  was  given  to 
some  of  Its  competitors,  resulting  in  a  great 
loss,  against  which  the  contract  was  designed 
to  protect  the  grain  company.  In  behalf  of 
the  railway  company  it  Is  argued  that  no 
contract  was  necessary  to  insure  the  grain 
company  tariff  rates,  such  as  are  charged  to 
the  public  In  general,  as  the  law  Itself  re- 
quires that  of  the  company,  and  tttat  it  Is 
absurd  to  say  that  the  grain  company  was 
seeking  to  bind  the  railway  company  to  do 
what  It  was  already  bound  under  the  law  to 
do  without  a  contract.  In  reply  the  grain 
company  argues  that  It  was  carrying  on  the 
business  at  great  expense,  and  on  so  close  a 
margin  that  if  a  lower  rate  was  given  to 
Its  competitors,  it  would  result  in  absolute 
ruin  to  it.  To  guard  against  such  conse- 
quences, a  contract  was  made  that  no  one 
should  have  a  lower  rate  than  was  given  to 
It.  The  grain,  company  says  it  refused  to 
rely  on  ,the  railway  company's  sense  of  duty 
to  observe  the  law,  or  its  fear  of  the  pun- 
ishment which  might  be  visited  upon  it  for 
a  violation  of  law,  and,  to  prevent  the  giv- 
ing of  a  rate  lower  or  a  favor  greater  than 
was  given  to  other  shippers,  it  sought.  In 
addition  to  the  protection  which  the  law 
affords,  all  that  could  be  added  by  an  ex- 
press contract,  and  the  liabHlty  of  a  claim 
for  damages  for  the  violation  of  the  contract. 
The  main  controversy,  however.  Is  the  light 
In  which  the  contract  shall  be  viewed.  It 
docs  not  expressly  allege  that  a  cut  rate  or 
an  unjust  preference  was  contemplated  by 
either  party.  While  the  term  "favored,"  as 
used  In  the  contract,  affords  some  ground  for 
the  contention  of  the  railway  company,  It  is 
also  open  to  a  view  which  does  not  Imply 
wrong  or  Illegality.  \t  here  the  contract  re- 
lied on  Is  open  to  construction,  we  think  it 
should  be  so  construed  as  will  prevent  Its 
failure,  and  will  give  effect  to  the  obligations 
of  the  parties.  Firman  v.  Blood,  2  Kan.  40(i. 
In  McBratney  v.  Chandler,  22  Kan.  602,  31 
Am.  Itep.  213,  it  Is  said:  "There  Is  no  pre- 
sumption that  a  contract  Is  Illegal.  He  who 
denies  his  liability  under  a  contract  which  he 
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admits  havinf  entered  into  mnst  make  the 
fact  of  its  illegality  apparent.  Xlie  burden 
of  showing  It  wrong  la  on  him  who  Beeka  to 
deny  his  obligation  tliereon.  The  presump- 
tUm  Is  In  favor  of  Innocence,  and  the  taint 
of  wrong  Is  matter  of  defense."  In  Paving 
Co.  V.  Botsford,  56  Kan.  532,  44  Pac.  S,  It 
is  said:  "We  cannot  assume  that  parties 
were  contemplating  corrupt  and  underhand- 
ed practices,  nor  presume  that  a  contract  Is 
illegal."  Looking  at  it  In  that  Ught,  the 
contract  cannot  be  interpreted  to  be  illegal; 
but  if  It  turns  out  in  the  proof  that  plain- 
tiff below  contemplated  a  cut  rate  or  an 
unjust  discrimination,  It  should  be  turned 
out  of  court.  A  contract  which  rests  upon 
considerations  of  immorality,  or  which  vio- 
lates statutes  or  public  policy,  can  never  be 
sanctioned  or  enforced  in  courts  of  Justice, 
DO  matter  at  what  stage  of  the  trial  the  Il- 
legality may  appear.  We  think,  however, 
that  the  first  count  of  the  petition  states  a 
cause  of  action,  and  therefore  no  error  was 
committed  In  holding  it  to  be  sufiSdent  as 
against  the  demurrer. 

The  demurrer  to  the  railway  company's 
fourth  and  fifth  defenses  was  rightfully  sus- 
tained. Neither  of  them  contained  an  af- 
firmative or  direct  allegation,  nor  anything 
more  than  a  supposition  or  surmise.  One 
side  sets  up  a  valid  contract,  and  assigns  a 
breach  of  it.  The  other  responds  with  a  con- 
jecture that,  if  a  contract  was  made.  It  was 
a  bad  one,  and,  being  wholly  conditional, 
no  issue  was  tendered.  The  essential  facts 
of  a  cause  of  action  or  defense  should  be 
unequivocally  alleged,  and  where  the  aver- 
ments of  a  pleading  are  conditional,  contin- 
gent, or  conjectural.  It  must  be  held  insuffi- 
cient. Byington  v.  Commissioners,  37  Kan. 
634.  10  Pac.  105. 

The  orders  and  Judgment  of  the  district 
court  will  be  affirmed  as  to  the  first  count  of 
the  petition,  and  reversed  as  to  the  second 
and  third  counts,  and  will  be  affirmed  In 
sustaining  the  demurrers  to  the  fourth  and 
fifth  defenses  alleged  in  the  answer.  All  the 
justices  concurring. 


FIRST  NAT.  BANK  OF  ATCHISON   t. 

PRICE  et  al. 

(Supreme  Court  of  Kani^as.    Dec.  6,  1902.) 

APPEAL— REVERSAL— DEPOSITS    IN    COURT- 
RESTITUTION— J  UDGM  ENTS— SET-OFF. 

1.  Where  the  proceeds  of  an  iusurnnce  policy 
were  deposited  in  court  to  abide  the  decision 
of  adverse  claims,  and  were  withdrawn  by 
plaintiff  under  a  judf^nent  in  its  favor  which 
was  subsequently  reversed  on  appeal,  and  an 
order  of  restitution  entered,  plaintiff  was  not 
entitled  to  set  off  against  such  order  a  personal 
judgment  in  its  favor  end  against  the  claim- 
ant found  by  the  appellate  court  to  be  entitled 
to  the  fund. 

In  banc.  Errors  from  district  court,  Atchi- 
son county;    W.  T.  Bland,  .Tudse. 

Action  by  the  First  National  Bank  of  Atchi- 
son against  EliKa  J.  Price  and  others  to  com- 


pel an  equitable  set-off  of  Judgments.  From 
a  Judgment  In  favor  of  defendants,  plaintiff 
brings  error.    Affirmed. 

C.  D.  Walker,  J.  L.  Berry,  and  W.  F.  Guth- 
rie, for  plaintiff  in  error.  Waggener,  Horton 
&  Orr,  for  defendants  in  error. 

PER  CURIAM.  Money  due  upon  an  tamm- 
ance  policy  was  brought  into  court  to  have 
determined  whether  It  should  be  paid  to  the 
First  National  Bank  of  Atchison  or  to  Eiixa 
J.  Price.  The  claims  of  each  party  to  the 
fund  were  presented,  and  the  district  court 
decided  In  favor  of  the  bank,  and  under  titat 
decision  the  bank  obtained  the  fund.  Price 
appealed  to  the  supreme  court,  where  it  was 
determined  that  the  district  court  was  in  er- 
ror, and  Judgment  in  favor  of  Price  was 
peremptorily  directed.  Price  v.  Bank,  62 
Kan.  743,  64  Pac.  639.  On  the  mandate  of 
the  supreme  court,  the  district  court  entered 
Judgment  orderhig  the  restitution  of  the  $5,- 
252.16,  which  the  bank  had  obtained  from 
the  clerk  of  the  court  on  the  erroneous  Judg- 
ment. On  that  hearing  the  court  found  that 
the  bank  had  no  right,  title,  interest,  or  Ueo 
on  the  fund,  and  adjudged  that  It  be  forever 
debarred  from  claiming  any  right,  tftle^  or 
interest  In  it,  and,  to  enf<x«e  the  order  of 
restitution,  execution  was  awarded.  That 
stands  as  a  final  adjudication  of  the  court, 
no  proceeding  in  error  having  been  brought 
to  review  or  reverse  the  same.  Instead  of 
restoring  the  money,  the  bank  brought  an 
action  to  set  off  a  Judgment,  obtained  against 
Eliza  .T.  Price  on  May  21,  1897,  against  the 
order  of  restitution.  The  right  of  set-off  was 
denied  by  the  court,  and  proceedings  in  error 
have  been  brought  here  by  the  bonk.  It  is 
plausibly  argued  that  the  right  of  the  bonk 
to  this  fund  was  formerly  adjudicated,  and 
that,  as  the  Judgment  rendered  is  validL,  and 
stands  unreversed  and  unquestioned,  it  is 
conclusive.  In  that  adjudication  the  question 
was  whether  the  bank  should  obtain  the  pro- 
ceeds of  the  insurance  policy  to  apply  on  the 
Judgment  indebtedness  of  Price  to  it,  and  it 
was  determined  in  the  negative,  and  an  ordar 
made  barring  the  bank  from  thereafter  claim- 
ing any  title,  right,  or  Interest  in  such  pro- 
ceeds. The  bank  claimed  the  money  be- 
cause of  an  alleged  assignment  to  It.  bat  it 
is  strongl.T  angucd  that  the  Judgment  rendered 
Is  binding,  not  only  as  to  matters  actoaOy 
litigated,  but  also  as  to  matters  which  might 
have  been  presented  to  sustain  or  defeat  the 
contention  of  the  bank.  That  the  rule  of  res 
adjudlcata  applied  as  well  to  facts  settied 
I  and  adjudicated  as  to  causes  of  action,  and 
I  that  as  the  Judgmmt  which  the  bank  set  op 
i  was  rendered  in  1807,  long  prior  to  the  ad- 
I  Judication  mentioned  In  favcr  of  Price,  any 
and  every  right  to  the  proceeds  of  the  in- 
surance policy  could  have  been,  and  mast 
be  held  to  have  been,  litigated  and  finally  de- 
cided. But  we  prefer  to  place  this  dedslcm 
on  the  ground  that  the  Judgment  of  the  bank 
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cannot  be  set  off  against  an  order  of  restitu- 
tion. It  was  only  an  order  to  restore  to  tbe 
registry  of  tbe  court  money  obtained  from 
it  on  on  erroneous  Jodgmeot  The  money 
bad  been  placed  on  deposit  witb  tite  derk, 
to  await  a  determination  by  tbe  court  as  to 
Us  proper  disposition,  and,  baying  been 
wrongfully  withdrawn  from  tbe  custody  of 
ibe  court,  an  order  was  made  requiring  tbe 
bank  to  bring  tbe  money  back.  It  was  not 
only  competent  for  tbe  court,  but  It  was  also 
its  duty,  to  make  tbe  order  bi  a  summary 
way,  and  tbe  duty  of  tbe  bank  to  promptly 
return  tbe  fund  was  Imperatire.  Tbe  fact 
tliat  tbe  party  asking  Its  return  Is  insolvent, 
aiid  may  be  unable  to  meet  tbe  claims  of  tbe 
party  required  to  restore  it,  does  not  affect 
tlie  duty  of  tbe  court  to  require  tbe  bank  to 
make  Immediate  restoration.  Bank  v.  £Hllott, 
GO  Kan.  174,  53  Pac.  880.  Judgments  may 
be  set  off  against  each  other  where  they  are 
mutual  and  reciprocal,  and  where  It  Is  equi- 
table to  do  so,  but  an  order  of  restitution  Is 
quite  unlike  an  ordinary  personal  Judgment, 
socb  as  tbe  one  wbicb  tbe  bank  desires  to 
have  set  off  against  tbe  order.  Tbe  latter,  as 
we  have  seen,  is  an  order  to  restore  a  fund 
In  costodia  legis  wbicb  was  wrongfully  taken 
therefrom,  and  is  not  a  mere  personal  Judg- 
ment In  favor  of  tbe  bank  against  Price.  In 
socb  a  case  tbe  rule  of  set-off  is  not  applica- 
ble. The  first  duty  of  tbe  court  Is  to  have 
tbe  fond  returned  to  its  possesston,  and  the 
status  restored  to  what  It  was  when  tbe 
money  was  wrongfully  taken  away.  When  it 
baa  been  restored  it  will  be  time  enough  to 
Invoke  the  aid  of  a  court  to  inquire  into  other 
rights  and  to  determine  other  controversies. 
In  socb  cases  It  is  clear  that  tbe  right  of  set- 
off Is  not  permissible.  Bank  v.  Elliott,  su- 
pra; Hler  V.  Brewing  Ass'n,  00  Neb.  320,  83 
X.  W.  77;  Bickett  v.  Gamer,  81  Ohio  St.  28. 
See,  also,  Hermann  v.  Miller,  17  Kan.  328. 

Tbe  orders  and  Judgments  in  both  of  tbe 
cases  mider  consideration  will  be  af&rmed. 


ATCHISON,  T.  tc  B.  P.  EY.  CO.  v.  KANSAS 

CITY,  M.  &  O,  RY.  CO.  et  al. 

(Supreme  Court  of  Kansas.     Dec.  6,  1902.) 

BMINENT  DOMAIN— RIGHT  OF  WAT-RAILROAD 
COMMISSIONERS-POWERS. 

1.  One  railway  corporation  may,  under  the 
general  statutes  of  emiuent  domam,  condemn 
for  its  ri^ht  of  way  real  estate  belonging  to  an- 
otber  railway  corporation  not  in  actual  and 
necessary  use  for  railway  purposes. 

2.  Section  14,  e.  286,  Laws  1901,  confers 
Jnrisdictiou  upon  the  board  of  railroad  commis- 
sioners only  in  cases  of  tbe  crossing  of  the 
tracks  of  cue  railroad  by  those  of  another  and 
the  uniting  of  the  traclts  of  two  railway  com- 
panies upon  ttie  grounds  of  one  of  them;  and 
does  not  extend  such  jarisdiction  to  the  im- 
puitivag  of  the  right  of  way  of  one  railway  up- 
on the  grounds  of  another  in  euch  manner  as  not 
to  Involve  an  intersection  or  union  of  trades,  or 
to  the  taking  of  the  grounds  of  one  railway  for 
the  risbt  of  way  of  another  to  the  entire  exciu- 

f  1.  See  Eminent  Domain,  vol.  18,  Cent.  Die.  f  Ul. 


slon  of  the  established  road  from  the  territory 
taken. 

Barch  and  Johnston,  JJ.,  dissenting. 
(Syllabus  by  tlie  Court) 

In  banc.  Error  from  district  court,  Lyon 
county;  Dennis  Madden,  Judge. 

Action  by  tbe  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Tbe  Atchison,  Topeka  &  Santa  F«  Railway 
Company  commenced  an  action  against  tbe 
Kansas  City,  Mexico  &  Orient  Railway  Com- 
pany to  enjoin  tbe  latter  from  appropriating 
for  right  of  way  purposes  a  part  of  tbe  Santa 
F6  Company's  real  estate.  The  petition  al- 
leged that  the  plaintiff  is  a  corporation  un- 
der the  laws  of  the  state  of  Kansas,  engaged 
In  tbe  operation  of  a  line  of  railroad,  and  In 
the  business  of  a  common  carrier,  and  as 
such  the  owner  of  extensive  track  and  round- 
house and  other  railroBd  facilities  construct- 
ed on  real  estate  in  and  near  tbe  city  of  Em- 
poria, which  it  had  acquired  for  railway 
purposes;  that  tbe  lands  bo  acquired  were 
all  necessary  for  tbe  proper  fulfillment  of 
the  public  duties  pertaining  to  plaintiff's  busi- 
ness as  a  common  carrier,  and  were  all  ac- 
tually devoted  to  such  uses;  and  that  their 
condemnation  by  the  Orient  Company  would  ■ 
interfere  with  its  roundhouse,  storage  tracks, 
and  other  property,  to  its  great  and  Irrepara- 
ble Injury.  Tbe  petition  contained  a  further 
allegation  as  follows:  "The  plaintiff  further 
says  that  tbe  defendant,  the  Kansas  City, 
Mextoo  &  Orient  Railway  Company,  has  nev- 
er by  a  proper  exercise  of  the  rights  of  emi- 
nent domain  under  the  laws  of  the  state  of 
Kansas  acquired  any  right  to  go  upon  the 
lands  of  said  plaintiff  company  hereinbefore 
described,  or  any  of  them,  or  to  cross,  Inter- ' 
sect,  or  unite,  or  in  any  manner  interfere 
with  the  tracks,  roundhouses,  buildings,  and 
other  property  of  the  plaintiff  located  upon 
the  premises  owned  by  said  plaintiff,  and 
hereinbefore  described,  or  any  part  thereof." 
Tbe  answer  pleaded  tbe  Incorporation  of  tbe 
defendant  as  a  railway  company  under  the 
laws  of  Kansas,  and  set  forth  a  condemna- 
tion of  tbe  land  described  in  tbe  petition  for 
railway  purposes  under  the  general  law  re- 
lating to  thnt  subject,  and  the  assessment  of 
damages  therefor  by  commissioners  appoint- 
ed by  the  Judge  of  the  district  court  of  the 
proper  county.  It  denied  that  tbe  land  taken 
was  acquired  for  railway  purposes;  that  it 
was  necessary  for  such  uses,  or  that  it  was 
devoted  in  good  faith  to  such  uses.  It  fur- 
ther charged  a  vexatious  obstruction  of  tbe 
Orient  Company  in  its  efforts  to  establish  a 
line  of  raUroad  by  the  hasty  building  of  use- 
less tracks  from  worn-out  material  athwart 
tbe  course  of  tbe  Orient  road  through  land 
unused  by  the  Santa  P6  Company  for  many 
years,  and  prayed  for  an  injunction  against 
interference  and  molestation.  The  reolXito-^ 
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nied  the  allegations  of  the  answer  Inconsist- 
ent with  those  of  the  petlUon.  On  the  trial 
a  large  volume  of  evidence  was  produced 
tending  in  some  measure  to  sustain  the 
claims  of  each  contestant.  It  did  appear 
that  the  proposed  right  of  way  of  the  Orient 
Company  Included  a  coal  trestle  and  certain 
tracks  adjacent  to  the  roundhouse  of  the 
Santa  F6  Company,  previously  established, 
actually  to  use,  and  essential  to  Its  business. 
The  Orient  Company,  howevCT,  disclaimed 
any  Intention  of  obstructing  or  Interfering 
with  such  property,  and  an  Injunction  waa 
granted  against  It  so  doing.  The  further  re- 
straint of  the  Orient  Company  was  denied, 
and  the  Santa  F6  Company  was  enjoined 
from  Interfering  with  the  Orient  Company 
In  Its  appropriation  of  all  other  land  inv(rfved, 
which  consisted  of  three  portions,  aggregat- 
ing about  two  acres,  cut  from  extremities 
of  the  Santa  F6  Company's  tract.  The  Santa 
F6  Company  asks  for  a  reversal  of  the  Judg- 
ment enjoining  It,  and  refusing  further  re- 
lief against  the  defendant  company.  The 
relation  of  the  Orient  Company's  proposed 
right  of  way  to  the  Santa  F6  Company's 
property,  excepting  one  of  the  small  por- 
tions mentioned,  may  be  seen  from  the  fol- 
lowing plat. 

A.  A.  Hnrd  and  Robert  Dunlap,  for  plain- 
tiff In  error.  J.  McD.  Trimble,  John  A.  Ea- 
ton, and  J.  O.  Bagan,  for  defendants  in  er- 
ror. 

BDRCH,  J.  (after  statbig  the  facts).  The 
questions  arising  from  the  record  In  this 
cause  relate  to  the  right  of  one  railway  com- 
pany to  take  the  land  of  another  for  a  right 
of  way,  and  their  solution  depends  upon  the 
construction  to  be  given  to  the  statutes  grant- 
ing the  power  of  eminent  domahi  to  rail- 
way corporations.  Such  statutes  are  sections 
47,  81,  and  87  of  chapter  23,  Laws  1868,  and 
section  14,  c.  286,  Laws  1901,  which  reads 
as  follows:  "Any  railroad  company  author- 
ized to  operate  a  railroad  in  this  state  de- 
siring to  cross  or  unite  Its  track  \yith  any 
other  railroad  npon  the  grounds  of  such  other 
railway  corporation  shall  make  application  in 
writing  to  the  board  of  railroad  commission- 
ers, stating  the  place  of  crossing  or  Intersec- 
tion; whereupon  the  board  of  railroad  com- 
missioners shall  fix  a  day  for  the  hearing  of 
such  application,  and  notify  the  railway  cor- 
porations Interested,  at  which  time,  unless 
further  time  be  granted  by  the  board,  the  cor- 
porations interested  shall  be  heard  In  regard 
to  the  necessity,  place,  manner,  and  time  of 
such  crossing  or  connection;  and  uimn  such 
hearing  either  party,  or  the  board,  may  call 
and  examine  witnesses  in  regard  to  the  mat- 
ter; and  the  board  shall,  Attet  such  bearing 
and  a  personal  examination  of  the  locality 
where  a  crosshig  or  connection  is  desired,  de- 
termine whether  there  Is  a  necessity  for  such 
crossing  or  not,  and,  if  so,  the  place  thereof, 
whether  it  shall  be  over  or  under  the  exist- 
ing railroad,  or  at  grade,  and  In  other  respects 


the  manner  of  such  crossing  and  the  tenm 
open  which  the  same  shall  be  made  and  main- 
tained; provided,  that  no  crossing  shall  b» 
made  through  the  yards  or  over  the  switche* 
or  side-tracks  of  any  existing  railroad  If  a 
crossing  can  be  effected  at  any  other  plae* 
that  Is  practicable."  Plaintiff  In  error  con- 
tends that  the  Orient  Company  should  havo 
proceeded  In  Its  attempted  condemnation  un- 
der the  provisions  of  the  act  of  1901;  that 
the  board  of  railroad  commlralonav  has  spe- 
cial Jurisdiction  over  cases  of  this  character, 
and  that  the  statnte  creating  that  tribunal  su- 
persedes all  others  relating  to  the  same  snb- 
Ject-matter.  It  will  be  observed,  however, 
that  section  14  of  that  act  refers  only  to  cross- 
ings of  one  railroad  by  another  and  to  the 
uniting  of  tracks.  A  railway  crossing  la  said 
to  be  "an  taitersecflon  of  railway  tracks." 
Cent  Diet  The  word  "track,"  as  applied  to 
a  railroad.  Is  defined  to  be  "the  two  contlnn- 
ous  lines  of  rails  on  which  the  railway  cars 
run,"  and  "to  cross"  means  "to  pass  from 
side  to  side  of."  Id.  In  order,  therefore,  t» 
unite  tracks,  their  rails  must  be  Joined,  and 
one  railroad  cannot  be  said  to  cross  another 
nnless  the  rails  of  one  extend  over  that  raO 
of  the  other  which  is  farthest  from  the  side 
of  approach.  In  this  view  the  phraseology  of 
the  law  does  not  Include  the  impinging  of  the 
right  of  way  of  one  railroad  upon  the  groimds 
of  another  in  a  manner  not  Involving  their 
tracks,  and  the  broad  constmction  necessary 
to  sustain  the  claim  of  plahitlff  in  error  la  for- 
bidden. 

The  sections  of  the  act  tai  Juxtaposition  with 
section  14,  relating  to  switch  connecdona  and 
systems  of  interlocking  or  automatic  slgn&Ung^ 
apparatus,  further  seem,  to  some  extent,  to 
confine  the  operation  of  the  law  within  fbt 
limits  stated.  But  the  crossings  and  connec- 
tions provided  for  are  to  be  upon  the  gronnda 
of  the  railroad  which  Is  already  establlahed. 
Its  proprietorship  Is  not  to  be  destroyed,  or  tts 
use  of  the  place  of  contact  cut  off.  Snch. 
however,  was  not  the  purpose  of  the  Orient 
Company's  proceeding.  It  sought  no  connec- 
tloa  and  desired  no  common  crossing  with  the 
Santa  F6.  It  desired  to  condemn  and  appro- 
priate to  its  own  exclusive  use  the  land  lo- 
cated as  Its  right  of  way,  and  to  onat  the 
Santa  F6  Company  from  such  territory  alto- 
gether. No  mutuality  of  occupation  was  in- 
tended to  remain,  and  hence  the  act  appealed 
to  could  have  no  room  for  application.  This 
interpretation  of  the  law  is  supported  by  the 
Judgments  of  other  courts.  In  Appeal  of 
Pittsburgh  Junction  R.  Co.,  122  Pa.  511,  6 
Atl.  6C4,  8  Am.  St  Rep.  128,  the  oplnioo 
reads:  "Upon  exceptions  to  the  master's  re- 
port the  court  below  held  that  the  act  of  1871 
had  no  application,  for  the  reason  that  it  re- 
ferred to  railroad  crossings  alone,  while  this 
was  not  a  case  of  crossing  at  all.  In  the  prop- 
er sense  of  the  term.  In  this,  we  think,  the 
learned  Judge  was  clearly  right  The  act  of 
1871  relates  'to  crossings  of  lines  of  railroads 
by  other  railroads.'  There  was  no  attempt 
here  to  cross  the,,  ll^e^f  515^^*, road.    It 
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was  an  attempt  'to  run  through  the  plaintttTs 
yard,  and  the  crossing  of  some  of  its  yard 
tracks  and  switches,  whick  were  merely  inci- 
dent to  the  use  of  Its  main  line.  As  wn»  w«U 
observed  by  the  court  below:  'The  attempt  Is 
not  simply  to  cross  the  yard  and  tracks  with 
a  common  use,  but  absolutely  to  take  from 
I)lalntlfl'  a  portion  of  their  yard  for  the  sole 
use  of  the  defendant.  The  Issue  is  not,  In 
what  mode  the  defendant  should  cross  plain- 
tiff's  property,  but  solely  whether  It  can  cross 
at  all.' "  So  in  the  case  of  Atchison,  T.  &  S. 
P.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.,  110  U.  S. 
OCT,  608.  4  Sup.  Ct.  185,  28  L.  Ed.  291,  It  was 
held:  "The  provision  in  the  constitution  of 
Colorado  that  'every  railroad  company  shall 
have  the  right  with  its  road  to  Intersect,  con- 
nect with,  or  cross  any  other  railroad,'  only 
implies  a  mechanical  union  of  the  tracks  of 
the  roads  so  as  to  admit  of  the  convenient 
passage  of  cars  from  one  to  the  other,  and 
does  not  of  itself  Imply  the  right  of  connect- 
ing business  with  business."  In  State  v.  New 
Haven  &  Northampton  Co.,  45  Conn.  331,  It 
was  decided  that  the  location  of  a  railroad  for 
two  miles  close  beside  a  turnpike,  the  traveled 
path  of  which  was  in  some  places  changed  to 
make  room  for  the  road,  did  not  constitute  an 
"intersecting"  of  the  highway  by  the  railroad; 
that  term  applying  only  to  the  case  of  a  rail- 
road crossing  a  highway.  See,  also,  St.  Louis, 
A.  &  T.  H.  R.  Co.  V.  City  of  Belleville,  122 
III.  376,  12  N.  E.  680.  Hence  the  board  of 
railroad  commissioners  had  no  Jurisdiction  to 
determine  the  rights  of  the  parties  to  this  suit 
It  is  further  argued  by  plaintiff  in  error 
that  the  general  law  of  eminent  domain  did 
not  authorize  the  taking  by  the  Orient  Com- 
pany of  the  property  sought  to  be  condemn- 
ed, because  it  was  already  devoted  to  an 
equally  urgent  public  use  by  another  railroad 
company,  and  was  necessary  to  such  use. 
In  1  L«wis,  Em.  Dom.  (2d  Kd.)  |  267,  it  is 
said:  'The  general  authority  to  locate  and 
construct  a  railroad  from  one  ix>lnt  to  an- 
other does  not  authorize  the  taking  of  prop- 
.erty  already  devoted  to  railroad  uses.  In 
one  of  the  cases  cited  the  court  says:  'A 
charter  to  build  and  maintain  a  railroad  be- 
tween certain  points,  without  describing  its 
course  and  direction,  but  leaving  that  to  be 
determined  and  established  by  the  corpora- 
tion, as  provided  by  the  general  laws,  does 
not  prima  facie  give  any  imwer  to  lay  out 
the  road  over  land  already  devoted  to,  and 
within  the  recorded  location  of,  another  rail- 
road. It  is  not  to  be  presumed  that  the  leg- 
islature Intended  to  allow  land  thus  devoted 
to  one  public  use  to  be  subjected  to  another, 
imless  the  authority  is  given  in  express  words 
or  by  necessary  implication.  And  such  Im- 
plication can  only  be  foimd  in  the  language 
of  the  act,  or  from  the  application  of  the 
act  to  the  subject-matter,  so  that  the  rail- 
road could  not  be  laid,  in  whole  or  in  part, 
by  reasonable  intendment,  on  any  other  line.' 
The  legislature  may  authorize  one  railroad 
to  take  the  property  of  another,  and,  as  Indi- 


cated in  the  opinion  Just  quoted,  this  may  be 
done  by  express  words  or  by  necessary  Im- 
plication. These  general  rules  are  undoubt- 
ed, but  their  application  to  particular  cases 
is  often  attended  with  much  difficulty,  as  will 
appear  from  the  following  sections."  But 
the  mere  fact  that  land  is  owned  by  one 
railroad  company  does  not  forbid  Its  acquisi- 
tion by  another.  Excluslveness  of  right  must 
depend  upon  reasonable  requisiteness.  One 
occupation  Justly  niay  be  reduced  to  the  sub- 
servience of  another  paramount  in  Its  Im- 
portance. Hence  the  character  and  extent 
of  the  use  of  its  real  estate  by  one  railway 
company  are  always  open  to  Inquiry  when 
sought  to  be  taken  by  another  under  the  pow- 
er of  eminent  domain.  In  the  same  secticoi 
of  the  work  quoted  the  author  says:  "The 
general  rule  above  stated  does  not  apply  to 
prevent  one  railroad  taking  the  property  of 
another,  which  is  not  In  use  for  railroad  piur- 
poses,  and  not  necessary  to  the  proper  exer- 
cise of  the  corporate  franchises."  It  fol- 
lows from  this  that  in  all  cases  in  which  an 
appropriation  of  land  for  the  purposes  of  a 
railroad  about  to  be  constructed  is  desired 
it  may  proceed  to  take  any  real  estate  neces- 
sary for  its  own  use,  not  already  al>8orbed  in 
the  necessary  satisfaction  of  similar  wants. 
The  condemning  company  must,  in  the  first 
instance,  determine  the  relative  requirements 
of  the  two  roads  for  itself.  It  does  this  by 
laying  out  Its  road,  procuring  an  assessment 
of  damages,  and  proceeding  to  build.  If  ob- 
structed In  Its  operations,  it  may  invoke  the 
aid  of  a  court  of  equity,  and.  If  the  company 
through  whose  land  the  new  road  passes 
feels  aggrieved,  it  may  resort  to  the  same 
forum  for  redress.  The  issues  in  such  cases 
lie  within  the  realm  of  fact,  and  the  Judg- 
ment of  the  trial  court  upon  them  is  conclu- 
sive to  the  same  extent  as  in  other  cases. 
In  the  case  at  bar  Issues  of  the  precise  char- 
acter described  above  were  framed  by  the 
pleadings.  Upon  the  hearing  the  district 
court  had  before  It  all  the  facts  which  each 
party  could  urge  In  Its  own  favor.  Enough 
having  been  produced  to  sustain  the  judg- 
ment rendered,  this  court  cannot  interfere. 

The  writer  Is  of  the  opinion  that  the  views 
expressed  in  the  foregoing  discussion  relating 
to  the  scope  of  the  act  of  1901  are  too  oar- 
row.  Separating  the  most  pregnant  parts  of 
the  first  sentence  of  section  14  by  punctua- 
tion marks,  the  law  reads  as  follows:  "Any 
railroad  company  authorized  to  operate  a 
railroad  In  this  state  desiring  to  cross,  or 
unite  its  tracks  with,  any  other  railroad, 
upon  the  grounds  of  such  other  railway  cor- 
poration, shall  make  application  in  writing 
to  the  board  of  railroad  commissioners,  stat- 
ing the  place  of  crossing  or  intersection." 
In  construing  this  language  it  Is  not  neces- 
sary that  a  railroad  should  be  reduced  to  a 
track.  The  title  of  the  act  reads.  "An  act 
concerning  railroads  and  other  common  car- 
riers," and.  if  the  same  condensing  process 
were  applied  to  the  word  as  used  then,  tite 
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law  -would  fall.  In  the  Centary  Dictionary, 
under  the  title  "Railway,"  the  following  de- 
scription is  given:  "The  parts  of  an  ordinary 
passenger  and  freight  railway  proper  are  the 
roadbed,  ballast,  sleepers,  rails,  rail  chairs, 
splices,  spikes,  switch  mechanism,  collective- 
ly called  'i>ermanent  way,'  and  the  signals; 
but  in  common  and  accepted  usage  the  mean- 
ing of  the  terms  'railway'  and  'railroad'  has 
been  extended  to  include  not  only  the  per- 
manent way,  but  everything  necessary  to  its 
operatioD,  as  the  rolling  stock  and  buildings, 
including  stations,  warehouses,  roundhouses, 
locomotive  shops,  car  shops,  and  repah:  shops, 
and  also  ail  other  property  of  the  operating 
company,  as  stocks,  bonds,  and  other  securi- 
ties." Therefore  the  legitimate  meaning  of 
the  statute  properly  may  be  held  to  be:  "Any 
railroad  company  authorized  to  operate  a 
railroad  in  this  state  desiring  to  cross  an- 
otbo'  railroad's  grounds,  or  unite  its  track 
with  any  other  railroad  upon  the  grounds  of 
such  other  railway  corporation,  shall  make 
application,"  etc.  At  the  thne  of  the  passage 
of  the  act  of  1901  the  law  of  18C8  was  the 
only  one  in  force  upon  the  statute  book.  Sec- 
tion 47  of  that  law,  wliich  left  the  conduct 
of  contending  railway  companies  to  be  gov- 
erned, in  the  first  instance,  by  the  golden 
rule,  was  evidently  deemed  to  be  insuiS- 
cient  Whenever  one  railway  company  de- 
sired to  enter  upon  the  grounds  of  another, 
it  usually  selected  "seeling  night"  or  the 
Sabbath  day  as  the  time  for  its  operations. 
The  approach  of  one  railroad  to  another  led 
to  a  system  of  fortification  and  depredation, 
raid  and  reprisal,  bom  probably  of  other  mo- 
tives than  simple  zeal  for  the  public  good. 
Bvery  railroad  company  is  as  tenacious  of  its 
groimds  as  it  is  of  its  track.  These  may  be 
crossed  from  point  to  point  without  an  inter- 
section of  tracks.  Roundhouses,  coal  tres- 
tles, and  other  structures  are  as  important  to 
the  company  as  tracks  themselves,  and  may 
be  interfered  with,  and  no  good  reason  ap- 
pears why  the  jurisdiction  of  the  board  of 
railroad  commissioners  should  be  forbidden 
to  attach  until  two  tracks  are  about  to  cross. 
The  same  evils  arise  in  each  case,  and  re- 
quire the  same  remedy.  The  board  of  rail- 
road commissioners  is  better  equipped  than 
a  court  of  equity  for  the  determination  of  all 
such  controversies.  The  questions  them- 
selves are  really  administrative  in  character, 
and  not  Judicial,  though  involving  the  exer- 
cise of  sound  and  expert  Judgment.  The 
procedure  prevents  trespass  by  determining 
the  question  of  necessity  before  any  entry  is 
made,  and  the  award  can  do  substantial  Jus- 
tice to  all  the  interests  of  both  roads,  gen- 
eral and  local,  and  thereby  to  the  public  as 
welL  All  this  was  in  the  purview  of  the 
legislature  with  respect  to  tracks,  and  why 
not  with  respect  to  the  ground  a  few  feet 
from  the  ends  of  the  ties  as  well  as  to  that 
between  the  rails?  I  am  satisfied  the  legis- 
lature used  the  word  "railroad,"  In  the  sec- 
tion under  consideration,  in  a  sense  large 


enough  to  include  grounds  used  for  railway 
purposes,  and  that  the  board  of  railroad  com- 
missioners were  intended  to  have  Jurlsdlctimi 
over  all  conflicts  arising  from  the  crossing 
of  one  company's  property  by  another  road. 
Mr.  Justice  JOHNSTON  concurs  with  me 
In  these  views.  However,  the  majority  of 
the  court  being  of  a  contrary  opinion,  the 
judgment  of  the  district  court  is  affirmed. 

DOSTER,  C.  J.,  and  SMITH,  CUNNIN(3- 
HAM,  GREENE,  and  POLLOCK,  JJ.,  con- 
cur. 


BEELER  T.  O.  O.  MERCANTILE  CO.,  Lim- 
ited, et  al. 
(Supreme  Court  of  Idaho.     Dec.  4,  1902.) 

CHATTEL  MORTOAQB-IJBN  ON  REALTY. 

1.  A  hotel  buiidiDg,  afQied  to  land,  and  held 
and  conveyed  with  the  land  upon  which  it 
stands  as  real  estate,  cannot  thereafter,  by 
mere  agreement  of  the  parties,  become  a  chat- 
tel or  personal  property,  and  legally  incumber- 
ed by  a  chattel  mortgage,  until  after  its  sever- 
ance from  the  land. 

2.  A  chattel  mortgage  on  real  estate  creates 
no  lien  thereon,  as  the  provisions  of  section 
33S.5,  Rev.  St.,  as  amended,  are  a  prohibition 
against  mortgaging  real  estate  by  diattel  mort- 
gage. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kootenai  cotm- 
ty;  A.  E.  May  hew.  Judge. 

Action  by  Bridget  E.  Beeler  against  the  O. 
C.  Mercantile  Company,  Limited,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Reversed. 

Charles  L.  Hcltman,  for  appellant  J.  B. 
Goode,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  enjoin  the  sheriff  of  Kootenai  county  from 
foreclosing  a  chattel  mortgage  on  a  hotel 
building  situated  in  Bonner's  Perry,  under 
the  provisions  of  sections  3390-3303  of  the 
Revised  Statutes,  by  notice  and  sale,  and  to 
have  said  chattel  mortgage  declared  null  and 
void.  The  facts  are  substantially  as  follows: 
On  April  11,  1900,  Joseph  P.  Beeler  execut- 
ed to  the  O.  C.  Mercantile  Company,  Limit- 
ed, five  promissory  notes  amounting  in  the 
aggregate  to  $900,  and  to  secure  the  pay- 
ment of  the  same  executed  said  chattel  mort- 
gage on  the  hotel  building  known  as  the 
"International  Hotel,"  situated  on  lots  1.  2, 
3,  and  4,  in  block  5,  First  addition  to  Bon- 
ner's Ferry,  Kootenai  county.  Said  hotel 
building  Is  referred  to  as  personal  property 
In  said  mortgage.  Said  Beeler  thereafter 
died,  and  Bridget  E.  Beeler  was  appointed 
administratrix  of  his  estate,  and  commenced 
this  suit  as  such  administratrix.  On  April 
11,  1901,  the  respondent  corporation  began 
proceedings  to  foreclose  said  chattel  mort- 
gage by  the  sheriff,  under  the  provisions  of 
the  above-cited  sections  of  the  Revised  Stat- 
utes, and  this  action  was  commenced  for 
the  purpose  above  stated,  and  resulted  in  a 
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Judgment  In  favor  of  the  respondent  corpora- 
tion. The  pleadings  are  of  considerable 
length,  but  the  main  Issue  Is  as  to  whether 
said  hotel  building  Is  personal  property  or 
real  estate.  There  Is  no  substantial  conflict 
In  the  evidence.  The  evidence  shows  that 
said  hotel  building  Is  a  large,  substantial, 
two-story  frame  building,  consisting  of  20 
or  more  rooms.  A  part  of  It  bad  been  re- 
moved to  said  lots,  and  a  part  built  thereon 
by  the  predecessors  of  Beeler.  It  also  ap- 
pears that  said  lots  of  land,  together  with 
the  hotel  building,  bad  for  some  time  prior 
to  the  date  of  said  chattel  mortgage  been 
owned,  conveyed,  occupied,  and  used  by  the 
grantors  of  Beeler  as  real  estate,  and  on 
April  11,  1900,  said  grantors,  by  warranty 
deed,  conveyed  said  hotel  building,  together 
with  said  lots  of  real  estate,  to  said  Beeler, 
and  he  used,  held,  and  occupied  It  as  real 
estate  during  his  lifetime.  It  also  appears 
that  Lucas,  Markle,  and  Gray,  grantors  of 
said  Beeler,  had  Incumbered  said  real  estate 
by  giving  a  real  estate  mortgage  thereon 
to  the  respondent  corporation,  and  that  said 
lots  and  hotel  building  were  treated  as  real 
estate  by  it  It  also  appears  that  said  Beel- 
er sold  and  conveyed  to  the  respondent  the 
east  half  of  said  lots,  with  the  agreement 
and  understanding  that  he  could  remove  said 
hotel  building  from  said  lots;  that  he  under- 
took to  remove  a  part  of  It,— the  kitchen,— 
but  was  prevented  from  doing  so  by  an  ad- 
Joining  property  owner,  and  then  moved  It 
back  again.  It  also  appears  that  said  chat- 
tel mortgage  Is  dated  April  11,  1900,  and  the 
deed  from  Beeler  conveying  the  east  half  of 
said  lots  to  the  respondent  was  dated  April 
12,  1900;  that,  although  the  two  Instruments 
bear  different  dates,  they  were  the  culmina- 
tion of  a  single  agreement,  by  which  Beeler 
had  the  right  to  remove  said  building.  It 
appears  that  It  was  discussed  between  the 
parties  as  to  what  kind  of  a  mortgage  Beeler 
should  give  on  the  hotel  building  to  protect 
the  respondent,  and  It  was  finally  decided 
that  It  should  be  a  chattel  mortgage,  and 
It  was  given.  It  Is  thus  made  to  appear 
that  It  was  the  Intention  and  agreement  of 
the  parties  that  said  hotel  building  should  be 
considered  to  be  personal  property.  It  Is 
also  shown  that  the  estate  of  said  decedent 
is  Insolvent. 

The  main  contention  Is  as  to  whether  said 
hotel  buUdlng.  under  those  facts,  is  real  es- 
tate or  personal  property.  It  Is  contended  by 
counsel  for  respondent  that  It  is  personal 
property;  for  the  reason  that  at  the  time 
Beeler  became  the  owner  of  It  and  the  lots 
on  which  it  stood  he  elected,  for  his  owd 
convenience,  to  treat  the  hotel  building  as 
a  chattel,  and  to  mortgage  It  as  such,  so 
that  he  might  remove  It  from  the  lots,  the 
east  half  of  which  he  conveyed  at  the  same 
time  to  another  party;  and  that,  having 
elected,  at  the  very  inception  of  his  owner- 
snip,  to  treat  it  as  a  chattel,  it  became  one; 
and  that  be  might,  under  the  law,  place  a 


valid  chattel  mortgage  upon  It.  In  support 
of  that  contention  counsel  cites  Jones,  Ctiat. 
Mortg.  i  124,  and  authorities  there  cited, 
and  Swell,  Plxt  p.  68,  and  authorltl^  there 
cited.  The  former  authority  holds  that  fix- 
tures may  become  chatt^s  by  agreement  of 
parties  as  between  themselves,  and  it  is  con- 
ceded that  the  ordinary  distinction  between 
real  estate  and  chattels  exists  In  the  nature 
of  the  subject,  and  cannot.  In  general,  be 
changed  by  the  convention  or  agreement  of 
the  parties.  Mr.  Bwell,  after  discussing  the 
rule  contended  for  by  counsel,  and  citing  au- 
thorities for  and  against  It,  says,  on  page  09, 
as  follows:  "The  better  reason  and  the 
weight  of  authority  Is  that  such  agreement 
[to  change  real  estate  to  personal  property] 
or  understanding,  express  or  implied,  must 
have  existence  prior  to  the  annexation  of  the 
chattel  to  the  land;  and  that,  if  the  thing 
Is  annexed  by  a  stranger,  without  the  prior 
consent  of  the  owner  of  the  land,  or  any 
contract  with  him,  express  or  Implied.  It 
cannot  afterwards  become  personal  property 
by  the  mere  oral  assent  of  the  landowner, 
without  a  severance  from  the  land."  In  the 
case  at  bar  the  grantors  of  Joseph  P.  Beelo- 
sold  and  conveyed  to  him  by  warranty  deed 
said  hotel  building  and  the  lots  upon  which 
it  stood.  They  sold  It  as  real  estate,  and 
Beeler  bought  It  as  real  estate,  and  the 
building  had  not  been  severed  from  the  land 
at  the  time  said  chattel  mortgage  was  giv- 
en or  when  this  action  was  tried.  In  Burk 
V.  HolUs,  98  Mass.  65,  It  Is  held  that  wbfsre 
a  house,  built  on  the  land  of  another  as  pei^ 
sonalty,  was  by  him  conveyed  to  the  own- 
er of  the  land.  It  at  once  becomes  real  estate, 
and  the  owner  of  the  land  cannot,  by  ex- 
ecuthig  a  chattel  mortgage  to  secure  part  of 
the  purchase  money,  sever  and  convey  as 
personal  estate  any  interest  in  It,  merdy 
by  treating  it  as  personal  estate  in  the  In- 
strument of  conveyance.  Counsel  for  re- 
spondent relies  to  some  extent  upon  Docking 
V.  Frazell,  17  Pac.  160.  That  Is  a  case  from 
Kansas,  and  was  twice  appealed  to  the  su- 
preme court  of  that  state.  See  S4  Kan.  29, 
7  Pac.  618.  On  the  first  appeal  the  building 
In  controversy  was  presumed  to  be  real  es- 
tate. Upon  a  retrial,  after  a  reversal  of  the 
case,  more  testimony  was  introduced  than 
at  the  original  trial,  and  it  was  clearly  shown 
that  said  building  was  moved  onto  leased 
lots,  and  by  the  terms  of  the  written  lease 
the  lessee  was  required  to  remove  the  build- 
ing placed  thereon  at  the  termination  of  the 
lease.  And  on  the  second  appeal  it  was  held 
that  said  building  was  personal  property, 
and  that  a  chattel  mortgage  given  tb««oii 
was  valid.  Many  of  the  authorities  cited 
relate  and  apply  to  trade  fixtures  placed  on 
leased  premises  with  an  agreement  and  un- 
derstanding that  they  might  be  removed  at 
the  termination  of  the  lease,  and  are  not  ap- 
plicable to  the  facts  of  the  case  at  bar. 
There  is  a  clear  distinction  between  tliat 
case  and  the  one  at  bar.    In  the  latter  caM 
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the  hotel  building  was  erected  on  real  estate 
owned  by  tbe  persons  who  caused  the  hotel 
to  be  placed  there,  and  had  not  been  remoy- 
ed  therefrom  at  the  time  said  chattel  mort- 
gage was  executed,  and  falls  within  tbe 
rule  above  quoted  from  Ewell  on  Fixtures  to 
the  effect  that  real  estate  fixtures  cannot 
become  personal  property  by  the  assent  of 
tbe  landowner  without  its  severance  from  the 
land.  Section  2825,  Rev.  St.,  defines  the 
term  "real  estate"  as  follows:  "Real  prop- 
erty or  real  estate  consists  of:  (1)  Lands, 
possessory  rights  to  land,  ditch  and  water 
rights,  and  mining  claims,  both  lode  and 
placer;  (2)  that  which  is  afllxed  to  land; 
(3)  that  which  is  appurtenant  to  land."  Said 
hotel  building  was  afllxed  to  and  appurtenant 
to  said  lots  of  land  at  the  time  the  chattel 
mortgage  was  given,  and  had  prior  to  that 
date  or  on  that  date  been  transferred  by 
warranty  deed  as  real  estate,  and  clearly 
was,  under  the  terms  of  said  section  of  the 
statute,  real  estate. 

Section  3385,  Rev.  St.,  as  amended  (see 
Acts  1899,  p.  292),  prescribes  upon  what 
property  a  chattel  mortgage  may  be  given, 
and  is  as  follows:  "Chattel  mortgages  may 
be  made  upon  all  property,  goods  or  chattels, 
not  defined  by  statute  to  be  real  estate,  upon 
growing  crops,  and  upon  crops  to  be  sown 
and  grown  in  the  future;  but,  should  the  per- 
sons executing  mortgages  upon  crops,  to  be 
afterwards  sown,  fail  to  sow  or  cause  the 
same  to  be  sown,  uo  lien  of  such  mortgages 
shall  attach  to  crops  sown  by  other  persons 
upon  the  lands  described  in  said  mortgages, 
except  in  so  far  as  tbe  mortgagors  in  said 
mortgages  have  or  retain  Interests  in  said 
crops."  The  provisions  of  that  section  limit 
chattel  mortgages  to  property  other  than  real 
estate  and  upon  crops.  Therefore  a  valid 
chattel  mortgage  cannot  be  given  upon  prop- 
erty other  than  that  there  prescribed;  and 
there  Is  good  reason  for  this  rule,  as  the  reg- 
istry law  requires  (Acts  1899,  p.  121)  chattel 
mortgages  to  be  filed  with  tbe  county  record- 
er, and  Icept  there,  and  certain  facts  con- 
tained in  the  mortgage  must  be  entered  in  a 
record  Icept  for  that  purpose;  while  a  real 
estate  mortgage  must  be  filed  by  the  recorder 
and  recorded  at  length  In  a  record  provided 
for  that  purpose.  They  are  recorded  In  dif- 
ferent books,  and  a  real  estate  mortgage  reg- 
istered as  a  chattel  mortgage,  or  vice  versa, 
woidd  not  be  a  legal  registry  or  recording. 
The  provisions  of  said  section  are  a  prohibi- 
tion against  mortgaging  real  estate  by  chat- 
tel mortgage. 

After  defining  real  es'tate  and  personal 
property,  our  statute  prescribes  the  method 
and  manner  of  incumbering  and  transfering 
each  class,  and  It  is  not  in  tbe  power  of  par- 
ties to  waive  or  alter,  by  their  agreement, 
any  of  these  regulations.  In  Hoyle  v.  Rail- 
road C!o.,  54  N.  T.  315,  13  Am.  Rep.  595, 
the  court,  in  referring  to  rules  established 
liy  statute  for  the  transfer  of  property,  said: 
•"These  regulations  have  been  adopted  with 
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regard  not  only  to  the  interests  of  the  par- 
ties immediately  concerned,  but  also  with  re- 
gard to  the  Interest  of  others  in  ascertain- 
ing the  ownership  of  property."  Also,  see 
Richardson  v.  Copeland,  6  Gray,  536,  66  Am. 
Dec.  424.  We  think,  under  our  statutes  and 
the  facts  of  this  case,  that  the  hotel  building 
in  controversy  was  real  estate,  and  that  said 
chattel  mortgage  created  no  lien  upon  it,  and 
is  therefore  void.  'X'hat  being  true,  it  is  not 
necessary  for  us  to  pass  upon  the  other  er- 
rors assigned. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded,  witb  instructions  to  enter 
Judgment  in  favor  of  the  appellant  as  prayed 
for  in  the  complaint  Costs  are  awarded  to 
appellant 

QUARLBS,  C.  J.,  and  STO0K8LAGER, 
3;  concur. 


NAPTON  V.  MEEK,  County  Auditor. 
(Supreme  Court  of  Idaho.     Dec.  2,   1902.) 

BLBCTION  I.AW— CERTIFICATE)  OF  DECLARA- 
TION. 

1.  The  provisions  of  section  24  of  an  act  ap- 
proved Pebroaiy  2,  1899,  commouly  called  the 
''.^QStralien  Ballot  Law'*  (Laws  1899,  p.  37), 
prescriblDg  that  declinations  of  persons  nom- 
inated for  public  office  shall  be  filed  with  the 
proper  officer  at  least  30  days  before  election, 
are  mandatory,  and  a  nominee  desiring  to  talce 
advantage  of  said  provisions  must  file  his  dec- 
lination with  tbe  proper  officer  at  least  30  days 
before  the  day  of  election. 

(Syllabus  by  the  Court) 

Application  of  Houston  Napton  for  a  writ 
of  mandamus  to  Edgar  Meek,  clerk  of  the 
district  court  and  ex  officio  auditor  and  re- 
corder of  Canyon  county,  to  file  the  declina- 
tion of  a  candidate  nominated  for  a  public 
office.    Writ  denied. 

Alfred  A.  Fraser  and  Walter  Griflath,  for 
plaintiff.     Rice  &  Thompson,  for  defendant. 

SULLIVAN,  J.  This  is  an  original  pro- 
ceeding in  this  court  for  a  writ  of  mandate 
to  Edgar  Meek,  clerk  of  the  district  court, 
and  ex  officio  auditor  and  recorder  of  Can- 
yon county,  to  compel  said  auditor  to  file  a 
certificate  of  nomination,  whereby  the  plain- 
tiff, Houston  Napton,  was  nominated  for  tbe 
office  of  representative  of  the  state  of  Ida- 
ho from  said  county,  and  to  further  com- 
mand said  auditor  to  have  tbe  name  of  Uie 
plaintiff  properly  printed  on  the  official  bal- 
lot of  said  county.  It  appears  that  one  Allen 
K.  Wright  was  nominated  for  said  office  of 
representative  by  the  regular  Democratic  con- 
vention of  said  county,  and  that  bis  name 
was  duly  certified,  as  by  law  required;  that 
on  the  1st  day  of  October,  1902,  he  declined 
the  nomination,  by  letter  to  the  chairman  of 
the  Democratic  committee  of  said  county,  on 
the  ground  that  he  bad  only  been  a  resident 
of  said  county  seven  months.  His  written 
declination  was  certified  by  the  register  of 
the  South  Payette  precinct  of  paj^ 
igitized  by ' 
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county.  It  Is  alleged  thiat  at  a  regularly  call- 
ed meeting  of  the  Canyon  county  central 
committee  of  the  Democratic  party,  held  on 
the  3d  day  of  October,  1902,  said  declination 
was  accepted,  and  Houston  Napton,  the  plain- 
tiff, was  duly  nominated  by  said  committee 
to  Oil  the  vacancy  resulting  from  said  declin- 
ation. Thereafter,  on  the  13th  day  of  Octo- 
ber, 1902,  said  declination,  with  the  certifi- 
cate of  the  register,  was  presented  to  the  de- 
fendant, the  auditor  of  said  county,  and  be 
was  requested  to  file  the  same,  which  he  re- 
fused to  do,  and  indorsed  on  the  back  there- 
of that  the  filing  was  refused  on  the  ground 
that  It  was  not  presented  for  filing  30  days 
prior  to  the  day  of  election.  Thereupon  the 
plaintilT  instituted  these  proceedings  to  com- 
pel him  to  Ale  said  declination,  and  to  file 
the  plalntifT's  certificate  of  nomination  to 
said  office  ot  representative. 

The  answer  puts  in  issue  some  of  the  facta 
alleged  In  the  complaint,  bat  the  case  was 
submitted  on  the  demurrer  to  the  complaint 
Although  the  demurrer  specifies  some  par- 
tlculara  in  which  the  complaint  fails  to  state 
a  cause  of  action.  It  Is  a  general  demurrer. 
It  is  contended  that  said  declination  was  not 
offered  for  filing  in  the  time  required  by 
law,  and  upon  that  point  counsel  for  defend- 
ant cites  Sees.  Laws  1809,  p.  37,  |  24.  Said 
section  reads  as  follows:  "Whenever  any 
person  nominated  for  public  office,  as  in 
this  act  provided,  shall  at  least  thirty  days 
before  election,  except  in  the  case  of  mu- 
nicipal elections,  in  a  writing  signed  by  him, 
and  certified  to  by  the  registrar  of  the  pre- 
cinct where  the  person  nominated  resides,  no- 
tifying the  officer  with  whom  the  certificate 
nominating  him  is  by  this  act  required  to  be 
filed,  that  he  declines  such  nomination,  such 
nomination  shall  be  void.  In  municipal  elec- 
tions such  declination  must  be  made  at  least 
ten  days  before  the  election."  It  is  con- 
tended by  counsel  for  plaintitf  that  the  pro- 
vision of  said  section  requiring  that  a  person 
nominated  for  a  public  office,  except  in  the 
case  of  municipal  elections,  who  intends  to 
decline  such  nomination,  "shall  at  least  thir- 
ty da.vs  before  election,  in  writing  signed 
by  him,  and  certified  to  by  the  registrar  of 
the  precinct  where  the  person  nominated 
resides,"  etc.,  is  merely  directory,  and  the 
declination  therein  provided  for  might  be 
filed  at  any  time  before  the  day  of  election; 
while  counsel  for  defendant  contend  that  said 
provision  is  mandatory,  and  that,  unless  such 
declination  is  offered  to  the  proper  officer  for 
filing  at  least  30  days  before  the  election, 
he  must  not  receive  and  ffie  the  same.  The 
legislature  In  enacting  said  provision  evident- 
ly had  some  substantial  reason  for  requiring 
a  person  who  had  been  nominated  to  a  public 
office  to  file  his  written  declination  at  least 
SO  days  before  the  day  of  election,  if  he  de- 
sired to  decline  such  nomination.  One  pur- 
pose for  its  enactment  was  to  give  the  party 
that  nominated  him  time  to  make  another 
nomination,  and  have  the  name  of  such  nom- 


inee printed  on  the  (^clal  ballot,  and  to  give 
the  voter  time  to  investigate  the  character 
and  ability  of  the  person  who  takes  the  place 
of  the  person  so  declining.  We  have  no  doubt 
that  the  legislature  intended  to  make  said 
provision  mandatory,  and  that  such  declina- 
tions must  be  filed  at  least  30  days  before 
the  election.  Only  one  adjudicated  case  di- 
rectly In  point  has  been  called  to  onr  atten- 
tion, and  that  authority  is  not  at  hand.  How- 
ever, we  find  a  note  on  that  case  in  6  Gen. 
Dig.  Ann.  p.  2166.  Said  note  is  as  follows: 
"The  secretary  of  the  commonwealth  prop- 
erly refuses  to  permit  a  candidate  to  with- 
draw his  name  from  the  ticket,  where  bis  ap- 
plication therefor  was  not  made  within  the 
time  prescribed  by  the  Pennsylvania  election 
law."  Com.  V.  Martin,  7  Pa.  DIst  B.  0C6. 
We  are  not  authorized  to  construe  plain  pro- 
visions of  a  statute  like  the  one  nnder  con- 
sideration so  as  to  defeat  the  evident  Intent 
of  the  legislature,  or  at  all.  Where  a  law  de- 
clares in  unmistakable  terms  that  a  certain 
act  must  be  done  before  the  occurrence  of  a 
certain  event  or  date,  to  hold  that  such  act 
may  be  done  at  any  time  would  totally  abro- 
gate Its  provisions  by  judicial  construction. 
While  it  Is  the  legitimate  province  of  coarts 
to  Interpret  legislation,  they  are  not  author- 
ized to  supply  omissions  or  inject  matters 
which  the  legislature  did  not  place  therein. 
If  the  law  under  consideration  is  obnoxious, 
the  remedy  is  with  the  legislature,  and  this 
court  will  not  abrogate  it  by  Judicial  legis- 
lation or  decision.  A  law  should  not  be  re- 
pealed by  Judicial  construction.  The  elec- 
tion laws  of  other  states  that  require  cer- 
tificates of  nomination  to  be  filed  within  a 
certain  time  have  uniformly  been  held  to  be 
mandatory,  and  all  the  reasoning  in  those 
cases  Is,  we  think,  applicable  to  the  law  re- 
quiring declinations  to  be  filed  a  certain  num- 
ber of  days  before  election.  State  v.  Falley 
(N.  D.)  83  N.  W.  013;  State  v.  Piper  (Xeb.) 
69  N.  W.  383;  Hallon  v.  Center  (Ky.)  43  S. 
W.  174;  In  re  Cuddeback  (Sup.)  39  N.  Y. 
Supp.  388;  Griffin  v.  Dingley,  114  Cal.  481, 
46  Pac.  457;  Phillips  v.  Curtis  (Idaho)  38 
Pac.  405.  A  clear  distinction  Is  made  by 
courts  hi  the  construction  of  election  statutes 
in  cases  like  that  at  bar,  and  of  the  law  con- 
cerning election  contest  cases.  The  former 
are  construed  to  be  mandatory,  and  the  latter 
as  directory.  Jones  v.  State  (Ind.  Sup.)  5i 
N.  E.  229;  Stackpole  v.  Hallahan,  16  Mont 
40,  40  Pac.  80,  28  L.  R.  A.  502;  Baker  v. 
Scott  (Idaho)  43  Pac.  76.  In  Jones  v.  Stat^ 
supra.  It  is  held  that  all  provisions  of  the 
election  law  are  mandatory  If  enforcement 
is  sought  before  election.  In  a  direct  pro- 
ceeding therefor,  but  after  election  all  should 
be  held  dbectory,  unless  it  is  expressly  de- 
clared by  the  statute  that  a  particular  act  is 
essential  to  the  validity  of  the  election,  or 
that  its  omission  shall  render  the  election 
void. 

The  defendant  did  not  err  in  refusing  to 
file  said  declination,  nor  In  refusing  to  file 
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the  certificate  showing  the  nomination  of  the 
irialntlff  to  said  office,  as,  ot  course,  the  lat- 
ter could  not  legally  be  filed  until  the  former 
had  been  filed. 

Said  writ  must  be  denied,  and  it  la  so  or- 
dered.   Cktsts  are  awarded  to  the  defendant 

8TOCKSLAGER,  J.,  concurs.  QUARLES, 
C.  '••  sat  at  the  hearing,  but  took  no  part  in 
tbe  decision. 


STATE  T.  RIOOS. 
(Sapreme  Court  of  Idaho.     Dec.  8,  1902.) 

lARCBNT— INSTRnCTlONS. 

1.  It  is  error  for  the  court  to  instruct  tbe 
Jury  that,  if  the  defendant  wrongfully  and  un- 
lawfully, and  without  the  knowledge  and  con- 
sent of  ttie  owner,  or  any  person  who  could 
give  such  cousent.  but  as  a  trespasser  and 
wrongdoer,  took,  led,  or  drove  away  tbe  prop- 
erty descrthed  in  the  information,  not  then  in- 
tending tu  steal  tbe  same,  but  that  thereafter, 
while  still  in  such  wrongful  possession  of  said 
property,  be  feloniously  appropriated  the  same 
to  bis  own  use,  such  taking  and  appropriation 
constitute  upon  the  part  of  tbe  defendant  tbe 
crime  of  larceny  as  fully  and  completely  as 
though  such  felonious  intention  had  existed  in 
the  defendant  at  the  first  taking  of  such  prop- 
erty. 

i.  Where  tbe  facts  warrant  it,  as  in  this  case, 
it  is  error  for  the  court  to  refuse  to  give  an 
instruction  requested  by  tbe  defendant,  to  wit: 
"If  the  jury  believes  from  the  evidence  that 
the  defendant  bad  no  felonious  Inteut  to  steal 
tbe  property  at  the  time  he  took  it,  then  yon 
oinst  acquit,  even  if  yon  believe  he  subse- 
quently conceived  the  intent  to  appropriate  it." 

8.  Where  the  evidence  wholly  fails  to  show 
any  felonious  intent  on  tbe  part  of  the  accused 
at  tbe  time  be  takes  possession  of  the  property 
alleged  to  have  been  stolen,  it  is  insufficient 
npon  which  to  base  a  verdict  of  grand  larceny. 

(Syllabus  by  tbe  Court) 

Appeal  from  district  court  Waslilngton 
county;   Geo.  H.  Stewart  Judge. 

William  Riggs  was  convicted  of  larceny, 
and  appeals.    Reversed. 

Frank  Harris  and  A.  A.  Fraser,  for  ai»- 
pellant  Atty.  Gen.  Martin  and  J.  H.  Haw- 
ley,  for  the  State. 

STOCKSLAGBR,  J.  Wiiliam  Riggs,  tbe 
defendant  and  appellant  here,  was  accused 
of  tbe  crime  of  grand  larceny.  The  charging 
part  of  tbe  information  follows:  "Tbe  said 
'William  Riggs,  on  or  about  tbe  fifteenth  day 
of  March.  A.  D.  1001,  at  the  county  of  Wasb- 
iikSdoa,  state  of  Idaho,  one  bead  of  live  stock, 
to  wit  one  l>ay  borse,  of  the  property  of  I.  F. 
8.  Diven,  then  and  there  being,  feloniously 
did  steal,  take,  lead,  and  drive  away,  con- 
trary to  the  form  of  the  statutes,"  etc.  Up- 
on this  charge  a  Jury  was  Impaneled,  and 
trial  bad,  which  resulted  in  a  verdict  of  guilty 
of  grand  larceny.  Bills  of  exceptions  were 
settled  and  allowed;  a  motion  for  new  trial 
-was  filed,  which  was  overruled;  and  from 
tbe  order  overruling  this  motion  tills  appeal 
la  taken. 

t  S.  Sm  I<>re«ar,  vol.  »,  Cent.  Dig.  {{  4,  192. 


Tbe  first  six  assignments  of  error  are  based 
upon  the  ground  that  the  evidence  is  or  was 
insufficient  to  support  the  verdict  An  in- 
spection of  tbe  record  discloses  that  this  is 
an  important  question  in  this  case;  hence 
we  will  quote  extensively  from  tbe  evidence 
disclosed  from  the  transcript  The  first  wit- 
ness for  the  prosecution  was  J.  S.  Edwards, 
who  sold  tbe  horse  In  controversy  to  F.  S. 
niven  a  number  of  years  ago.  Dlven  was 
living  near  "Vale  at  the  time.  Witness  lived 
25  miles  from  him.  "Never  noticed  any 
change  in  the  brand  while  he  was  in  posses- 
sion of  Mr.  Dlven.  Saw  the  borse  early  last 
spring  in  Mr.  Riggs  bam  In  Welser.  Mr. 
Riggs  was  not  there.  His  wife  was  there, 
and  Mr.  Geo.  Pence.  Mr.  Dlven  and  Walter 
Glenn  were  with  me.  Two  years  ago  this 
spring  I  heard  from  Frank  Bryant  in  Hunt- 
ington. He  asked  me  if  I  tiad  a  certain  kind 
of  a  borse  gone.  I  thought  at  tbe  time  it 
was  a  borse  I  had  sold  to  parties  in  Union 
county.  The  description  suited  tbe  other 
horse  tolerably  well.  I  knew  Dlven  bad  lost 
bis  borse,  and  I  knew  tbe  man  in  Union 
county  had  lost  a  horse.  I  found  tbe  Oregon 
borse  a  month  or  six  weeks  from  tbe  time 
that  Bryant  first  told  me  that  there  was  a 
borse  in  Idabo  that  suited  the  description  of 
mine.  Can't  say  how  long  after  I  found  the 
Oregon  horse  before  I  told  Mr.  Dlven  about 
a  borse  of  that  description  being  In  Idaho. 
These  conversations  occurred  alxMit  a  year 
before  I  came  to  Welser  and  saw  the  borse. 
During  tbe  year  I  talked  to  Dlven  about  tbe 
horse  being  In  the  possession  of  Riggs." 
Prosecuting  witness,  Dlven,  testified: 
"Bought  the  horse  from  Edwards  six  or  sev- 
en years  ago.  Missed  him  from  the  range 
about  the  1st  of  August  1899.  Mr.  Edwards 
first  told  me  at)out  the  horse  being  in  Welser. 
Did  not  tell  me  In  whose  possession  It  was. 
Walter  Glenn  told  me  about  the  borse  on 
many  occasions.  Showed  me  letters  be  bad 
received  from  Mr.  Riggs.  When  I  went  to 
Welser,  Mr.  Pence  rode  up  in  perhaps  one 
minute  after  I  did.  He  asked  me  if  that 
was  the  brand  on  tbe  borse.  I  asked  him  if 
he  was  in  charge.  He  said,  'No';  Mrs.  Riggs 
was  in  charge.  Think  he  sent  some  one  after 
her.  I  believe  I  was  asked  tbe  question  If  I 
was  going  to  take  the  horse.  I  said,  if  there 
was  no  objection.  She  said  there  was  none, 
and  no  claim  against  him."  Walter  Glenn 
testified:  "Had  known  the  borse  five  or  six 
years.  Knew  him  in  Malheur  county.  He 
had  John  Edwards'  brand  on  him,  and  vent- 
ed above  it  Came  to  Welser  on  tbe  2d 
April,  1901,  and  found  tbe  horse  here.  Knows 
defendant  Riggs.  Saw  bim  about  January 
15,  1901,  at  Steele  and  Adams'  ranch  six 
miles  below  Vale.  Asked  bim  If  be  knew  of 
a  borse  in  this  county  with  John  Edwards' 
brand  on  him  and  two  half  circles  vented. 
Said  he  knew  a  horse  of  that  kind  over  here. 
Said  he  was  on  island  on  Snake  river,  below 
tbe  slide.  He  asked  me  if  I  knew  tbe 
borse.    I  told  him  I  did,  and 
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-there  was  any  mark  on  the  horse  that  I  would 
remember.  I  told  him  there  was  nothing 
that  I  could  remember.  He  said  there  was  a 
cnark  on  him  that  anybody  In  the  world  would 
know  him.  Did  not  tell  me  at  the  time 
what  the  mark  was.  The  next  time  I  saw 
Mr.  Rlggs  I  was  delivering  some  horses  to 
Aim.  I  told  him  I  had  found  out  about  the 
mark  on  the  horse.  It  was  a  wire  cut  on  the 
front  foot  on  the  Inside.  'Yes,'  he  says,  'the 
horse  had  that  mark.'  I  asked  him  if  the 
faorse  was  still  over  there,  and  he  said,  'No'; 
he  had  been  moved,  with  some  other  horses, 
<lown  to  Brownlee's  Ferry,  and  was  in  a  field 
down  there.  On  the  15th  of  January  I  told 
him  I  wanted  to  get  the  horse,  and  he  told 
«ie  the  horse  was  down  on  the  island,  below 
the  slide.  I  asked  bJm  who  had  him.  He 
told  me  that  the  horse  was  there,  and  I  could 
get  him,  but  not  to  mention  his  name,  be- 
cause he  didn't  want  the  parties  to  know  it 
He  told  me  the  same  party  that  had  the  horse 
that  was  killed  down  by  the  railroad,— there 
was  some  horses  killed  down  the  river,  and 
ttiis  man  Walker,  I  think  he  mentioned,  had 
the  horse,  but  I  am  not  positive  whether  Walk- 
er's name  was  in  it  Along  in  March  Mr. 
Rlggs  called  me  up  over  the  phone,  and  asked 
«ne  if  them  parties  was  going  to  take  that 
-offer  for  the  horse.  I  told  him,  'No;  they 
would  not  take  that  offer;'  and  he  said  he 
would  give  $25.00  for  the  chance  of  him,  as 
he  was  going  to  send  his  son-in-law,  Geo. 
Pence,  for  some  of  bis  horses  down  the  river, 
and  tliat  he  would  give  that  for  the  chance 
-of  him.  After  this  the  horse  disappeared 
from  Oregon.  I  next  saw  him  on  April  2d. 
/There  was  a  man  riding  him  from  the  stock 
yard  coming  down  to  Welser.  I  bad  told 
Mr.  Dlven  what  Rlggs  told  me  over  the 
phone,  and  he  wanted  me  to  come  and  see  If 
I  could  get  any  trace  of  him.  I  went  down  to 
Mr.  Rlggs'  place,  and  looked  at  some  horses 
he  was  going  to  ship,  and  this  horse  was  In 
the  bam.  The  door  was  open.  Several  men 
were  present  I  saw  the  horses  carred  that 
-evening.  Supposed  to  be  the  same  horses. 
Mr.  Rlggs  had  control  of  and  was  earring 
these  horses.  I  saw  him  there  again  on  the 
morning  of  the  3d  of  April.  After  I  saw  this 
horse  in  the  barn,  I  left  Welser  on  the  four 
o'clock  train  that  evening,— the  freight  train. 
The  horses  went  out  on  the  same  trahi  Mr. 
Rlggs  did.  I  went  to  Nyssa.  On  the  trip  I 
had  a  conversation  with  Mr.  Rlggs.  He  ask- 
ed me  the  reason  the  party  would  not  take 
the  offer  for  the  horse.  I  told  him  I  didn't 
know.  He  said  he  believed  that  the  par^ 
that  owned  him  thought  he  had  something  to 
4lo  with  getting  away  with  him,  and  that  he 
^ould  not  have  anything  more  to  do  with  It; 
that,  if  there  was  anything  in  It  for  me,  he 
would  tell  me  where  the  horse  was.  I  asked 
him,  and  he  said  that  Hoffman  Bros.,  Eagle 
or  Pine  Valley,  had  the  horse.  That  was  aft- 
er I  had  seen  the  horse  here  in  Weiser.  I 
never  told  Rigss  to  take  care  of  the  liorse 
when  he  was  on  this  side  of  the  river.     I 


wrote  letters  to  him  quite  frequently.  Don't 
think  I  told  him  in  the  letters  to  look  out  for 
the  horse.  When  I  found  the  horse  in  Biggs' 
bam,  the  door  was  open,  and  he  was  ix> 
plain  sight  On  that  night  going  west  on  the 
train,  Mr.  Rlggs  didn't  tell  me  that  the  horse 
was  in  his  possession,  and  tliat  I  or  the  own- 
er could  have  him  when  called  for.  He  never 
said  be  was  tired  of  feeding  him.  I  was  not 
intoxicated  at  all  when  I  got  on  the  train.  I 
don't  know  but  what  I  did  take  two  or  three 
drinks  out  of  the  flask  before  I  got  to  Nyssa. 
Brownlee's  Ferry,  I  should  Judge,  is  about 
90  miles  from  Weiser.  The  slide  and  island 
In  the  Snake  river  is  at)out  four  or  five  miles 
from  Welser."  B.  Rutherford  testified:  "He 
knew  a  horse  known  as  the  'John  E^dwarda' 
horse,'  bearing  a  brand  of  two  half  circles, 
and  vented  in  the  same  manner.  Have 
known  him  about  four  years.  He  left  the 
range  In  the  neighborhood  of  Willow  creek, 
Oregon,  between  the  1st  of  June  and  Ist  of 
July,  1890."  Samuel  Ross  testified:  "Live 
three  miles  below  Welser.  Know  the  horse 
and  defendant  I  first  saw  that  horse  on 
what  Is  known  as  'Coal  Pit  Range,'  on  Mon- 
roe creek,  In  William  Rlggs'  and  Nusleiu's 
possession.  Saw  him  off  and  on  from  alwnt 
August  1900,  or  1901.  Saw  him  off  and  on 
for  about  six  months.  Was  io  the  employ  ot 
Mr.  Riggs.  I  used  the  horse  under  the  direc- 
tion of  Mr.  Riggs.  He  had  the  double  B 
brand  on  him  when  I  was  wotting  for  Mr. 
Rlggs.  I  never  heard  Mr.  Rlggs  claim  that 
he  owned  the  horse.  When  I  first  saw  the 
horse,  the  brand  looked  fresh.  It  had  not 
healed  over  yet."  O.  B.  Pollock  tostifled  In 
chief:  "That  he  heard  a  conversation  In  a 
saloon  in  Vale,  Oregon,  between  Mr.  Glenn 
and  defendant,  Rlggs.  It  was  in  Wells'  sa- 
loon, and  witness  was  the  barkeeper.  Olenn 
asked  Riggs  if  he  knew  anything  more  aboot 
the  Edwards  horse.  Rlggs  said,  'Tes,'  be 
knew  where  he  was;  that  he  had  been  ship- 
ped to  the  Nez  Perce  reservation,  or  some- 
thing like  that"  This  is  as,  he  says,  be  re- 
nicml)er8  It  On  cross-examination  he  said 
he  made  a  Iiet  of  $5  on  the  day  of  the  pre- 
liminary examination  that  defendant  would 
be  bound  over.  Had  a  conversation  with  Mr. 
Rlggs  about  the  time  of  the  prellminarr  ex- 
amination In  Welser.  In  answer  to  the  ques- 
tion: "Did  you  not  in  that  conversatton.  teD 
Mr.  Riggs  that  wliat  you  heard  him  say 
about  the  horse  was  that  be  was  down  at 
Brownlee's  Ferry?"  he  answered:  "I  think 
he  said  he  had  been  down  at  Brownlee's  Fer 
ry;  yes,  sir.  Q.  Did  you  ever  tell  him  in  that 
conversation  that  tliat  was  what  yon  beard 
him  say  In  Wells'  saloon?  A.  No,  sir;  I 
don't  think  I  did.  Q.  Didn't  you  answer  to 
that  'Duraed  if  I  rememl>er  which  now, 
whether  Brownlee's  Ferry  or  Old's  F^rry"? 
A.  Possibly  I  did.  I  Guess  I  did,  toa  That 
was  the  answer  I  made  to  him  at  that  time." 
Frank  Jasper  testified:  "Reside  in  Long 
Valley.     Knows  tlie  horse;    also  Mr.   Rlggs. 

Saw  the  horse  about  thei26th^dari  af  last 
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March.  Was  in  Riggs*  employ  at  the  time. 
About  that  time  I  bad  a  conversation  with 
]^Ir.  Rlggs  relative  to  a  reward  having  been 
offered  for  the  horse.  He  said  be  had  writ- 
ten a  letter  to  Walter  Glenn  in  regard  to  the 
horse.  Said  to  Glenn  he  knew  where  the 
horse  was,  and  would  get  him  for  $25.00.  I 
was  riding  the  horse  at  the  time  by  direction 
of  Riggs.  I  think  he  said  he  wonld  get  the 
horse  for  $25.00,  or  keep  the  horse  and  give 
$25.00.  Rode  the  horse  on  April  2d.  Took 
him  down  to  Mr.  Riggs'  bam."  Afterwards, 
on  cross-examination,  he  said:  "Mr.  Riggs 
never  claimed  to  own  the  horse.  Never  gave 
me  any  Instruction  in  regard  to  selling  the 
horse.  I  bad  told  parties  the  horse  was  not 
for  sale;  that  Mr.  Riggs  h.id  told  me  he  be- 
longed to  a  man  over  on  Willow  creek  by  the 
name  of  Edwards.  He  told  me  this  between 
the  7tb  of  March  and  the  2d  of  April.  I  told 
Biggs  that  I  thought  the  horse  had  Edwards' 
brand  on  him."  James  Balsley  testifled: 
"Was  in  the  employ  of  defendant  in  1900. 
Commenced  April  12th,  and  worked  about 
two  months.  Was  riding  all  the  time,  help- 
ing him  brand.  Have  known  the  horse  four 
years.  Saw  him  while  working  for  Riggs. 
Never  at  any  time  helped  change  the  brand. 
When  I  first  saw  him,  the  BB  brand  was 
on  him.  Never  helped  Geo.  Pence  change 
the  brand.  Somewhat  acquainted  with  Geo. 
B.  York."  And  here  follows  evidence  from 
the  witness  showing  that  he  had  signed  an 
affidavit,  and  given  to  York,  but  says  he  was 
drunk  at  the  time.  He  expressed  It  as  "drunk 
as  a  dog."  He  contradicts  the  statement  In 
the  aflldavit  in  his  evidence  on  the  trial.  To 
say  the  least,  it  would  be  a  serious  situation 
(or  the  liberties  of  the  people  to  be  predicat- 
ed upon  the  evidence  of  witnesses  of  this 
character,  and  we  apprehend  the  Jury  entirely 
ignored  bis  evidence.  We  certainly  shall  in 
reaching  a  conclusion.  The  evidence  of  T.  C. 
Galloway  and  Geo.  B.  York  on  behalf  of  the 
prosecution  goes  to  statements  made  by  wit- 
ness Baisley  to  them.  This  was  all  the  evi- 
dence Introduced  on  behalf  of  the  prosecution, 
whereupon  the  defendant  moved  for  a  per- 
emptory Instruction  to  the  Jury  to  bring  in  a 
verdict  of  not  guilty,  which  motion  was  over- 
mled  by  the  court 

M.  0.  Fuller  testified  on  behalf  of  the  de- 
fendant: "Knows  defendant,  and  has  known 
the  horse  since  the  holidays  of  1899.  First 
saw  him  on  the  /eed  yard.  No  one  had  him. 
"Was  alone  on  the  feed  yard.  Did  not  notice 
any  brands  on  him  at  the  time.  This  was  a 
couple  of  months  before  I  sold  horses  to  Riggs. 
He  came  to  get  them  on  the  4th  of  May.  The 
day  after  I  first  saw  him  at  the  feed  yard, 
he  came  running  by  my  house.  I  noticed  a 
big  brand  on  him.  There  was  two  B's  on  the 
bip.  I  don't  think  the  brand  had  been  on  liim 
oxer  twenty-four  hours.  When  Rlggs  got  the 
Iiors<>s  from  me,  this  horse  was  with  them. 
Be  asked  me  If  he  could  have  that  horse.  I 
«aid.  'No,  he  is  a  stray.'  I  told  him  to  take  the 
liorse  to  town.    He  said  he  would,  and  find 


out  who  owned  him.  I  thhik  he  said  he- 
would  shave  the  brand,  and  the  next  time  I 
saw  the  horse  the  brand  had  been  shaved.  .  1 
saw  two  small  brands  that  looked  like  half 
moons  or  half  circles."  J.  C.  Nuslein  testi- 
fied: "That  he  was  connected  with  defend- 
ant buying  and  shipping  horses,  from  Marcli^ 
to  September,  1901.  Saw  the  horse  frequent- 
ly. ICnew  of  Riggs  telling  parties  the  horse- 
was  not  his,  and  he  could  not  sell  him.  We- 
used  the  horse.  When  I  first  saw  the  horse,  he- 
was  on  Fuller's  ranch.  Mr.  Fuller  told  Rlgg» 
that  if  he  would  take  the  horse,  and  find  an 
owner  for  him,  he  would  give  him  $10.00.  I 
think  Rlggs  said  he  belonged  to  a  schoolmate- 
of  his,  but  am  not  positive.  I  think  I  heard 
him  say  he  belonged  to  a  man  over  in  Oregon,, 
hut  heard  him  say  he  belonged  to  a  man 
by  the  name  of  Edwards.  After  we  dissolved 
partnership,  the  next  I  knew  of  him  a  man  by 
the  name  of  Parker,  who  lived  on  Monroe- 
creek,  had  him.  Got  him  for  his  feed.  I  be- 
lieve he  told  me  to  take  care  of  bim  for  Riggs. 
Kept  him  through  the  winter  of  1900.  I  got 
possession  of  him  in  the  spring,  about  a  weefe 
before  Dlven  got  the  horse  from  Rlggs.  W. 
T.  Jasper  came  to  my  place  after  the  horse. 
He  claimed  he  represented  Riggs.  I  object- 
ed to  giving  hhn  up.  Told  him  the  hors» 
did  not  belong  to  Riggs.  He  said  I  would  get 
Into  trouble  If  I  did  not  give  him  up.  I  got 
the  horse  from  those  parties  that  had  him. 
They  turned  him  out"  F.  M.  Page  testified: 
"He  worked  for  Nuslein  and  Rlggs  In  May, 
1900.  Was  present  at  Fuller's  when  they- 
recelved  some  horses.  Others  there  were  Nus- 
lein, Riggs,  Frank  Bryant,  Jim  Baisley,  Mr. 
Fuller,  and  Scott  Johnson.  The  horse  was 
then  branded  with  two  large  B's  with  a  bar 
under  it.  Have  worked  with  horses  about 
twenty  years;  familiar  with  branding  horses^ 
Should  say  this  brand  had  been  on  the  horse 
twenty  or  thirty  days.  Rlggs  told  me  he  was. 
going  to  try  to  find  the  owner  of  the  horse,, 
and  said  if  he  could  buy  him,  so  he  could 
sell  him  to  me  for  $60.00,  he  would  do  it  I 
had  told  him  I  would  give  $60.00  for  him  It 
I  could  get  a  good  title.  Baisley  told  Rlgg» 
he  was  going  to  quit  work.  Riggs  said,  'If 
you  are  going  over  into  Oregon,  or  are  youi. 
going  over  to  Vale?"  Balsiey  said  he  didn't: 
know.  Rlggs  said,  'Well,  you  tell  Edward*; 
that  I  have  a  bay  horse  branded  with  a  double- 
B  on  the  left  stifle,'  and  that  if  he  would  selk 
him  for  a  reasonable  price  he  would  buy  Mm, 
rbls  was  about  ten  or  fifteen  days  after  he  got> 
him."  Scott  Johnson  testified  in  corroboratioft 
of  the  last  witness  as  to  the  conversation  be- 
tween Riggs  and  Fuller.  W.  J.  Grouse  saldt 
"He  first  knew  the  horse  In  May,  1900.  Heard 
a  conversation  between  Rlggs  and  a  Mr. 
Weaver  at  Weaver's  place.  Mr.  Weaver  want- 
ed to  buy  the  horse.  Rlggs  said  he  couldn't 
sell  him;  that  it  was  not  his  horse.  He  told 
Weaver,  If  he  had  anything  for  him  to  do, 
that  he  could  make  him  earn  his  feed,  b» 
could  take  him  and  use  him.  Itlr.  Weavn- 
wanted  to  know  how  long  he  could  have  himb. 
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Blgga  replied  he  didn't  know;  It  might  be  two 
days  and  might  be  three  weeks  until  the 
o^ner  could  find  him.  He  said  he  belonged 
to  a  man  In  Oregon."  Bird  Lynch  said:  "He 
knew  the  horse.  Known  him  about  four 
years.  Tried  to  trade  Biggs  out  of  the  horse 
two  years  ago.  Rlggs  told  me  be  was  not  bis 
horse;  he  was  a  stray."  Wm.  Wells  testlfled: 
"That  he  knew  the  horse.  Was  also  acquaint- 
ed with  Mr.  Biggs.  Had  a  conversation  with 
Biggs  on  the  street  when  he  was  leading  the 
horse.  Proposed  to  trade  for  him  or  buy  him. 
He  declined  to  do  It  Said  the  horse  did  not 
belong  to  him.  I  think  he  said  he  belonged 
to  a  man  by  the  name  of  Edwards,  or  some 
fellow  In  Oregon.  Wanted  me  to  write  to  him 
to  come  and  get  the  horse.  I  think  he  said  he 
lived  at  Vale."  Nelson  Biggs,  brother  of  de- 
fendant, said:  "He  first  knew  the  horse  In 
the  summo:  of  1900.  I  tried  to  trade  for 
this  horse  with  defendant  He  told  me  the 
horse  did  not  belong  to  him;  that  he  belonged 
to  a  man  over  In  Oregon.  I  think  Edwards 
was  the  name.  Have  heard  him  say  several 
times  that  the  horse  did  not  belong  to  him." 
Frank  Hahn  said:  "He  knew  the  horse. 
First  saw  him  a  year  ago  January  or  Febru- 
ary. He  was  at  Frank  Parker's  place.  Par- 
ker had  him  there.  Had  conversation  with 
the  defendant  Tried  to  buy  the  horse.  H!e 
said  he  would  not  sell  him;  that  be  did  not 
own  him."  Dan  Hooper  testlfled:  "That  be 
tried  to  buy  the  horse  from  defendant,  but 
was  Informed  that  the  horse  did  not  belong 
to  him.  Mr.  Biggs  la  a  brother-in-law  of 
mine."  Frank  Hartley's  testimony  Is  to  the 
same  eflFect  George  Pence  said:  "He  knew 
of  different  parties  trying  to  buy  or  trade  for 
the  horse,  but  that  defendant  always  said  be 
did  not  own  the  horse,  and  that  he  had 
heard  him  say  he  belonged  to  a  man  by  the 
name  of  Edwards,  In  Oregon.  I  never  helped 
brand  the  horse  with  the  two  B's,  or  any 
other  brand.  They  were  on  him  when  I  first 
saw  blm.  I  am  a  son-in-law  of  the  defend- 
ant" William  Wllbum  testified:  "That  he 
remembered  accompanying  defendant  and 
Walter  Olenn  on  a  trip  on  a  train  from  Pay- 
ette to  Nyssa,  about  April  2d  last  year. 
Heard  a  conversation  between  defendant  and 
Olenn.  Mr.  Biggs  said,  as  well  as  I  ranem- 
ber  it:  That  horse  Is  down  there,  or  some 
place.  You  can  get  the  horse  whenever  you 
«aU  for  him.'  I  think  Mr.  Glenn  was  teed  up 
a  bit"  Conda  Wilson  testified:  "He  heard 
the  conversation  between  Biggs  and  Glenn  on 
the  train.  Mr.  Biggs  told  him  the  horse  was  in 
his  bam,  and  he  wanted  him  to  come  and  get 
him;  that  he  was  tired  of  feeding  him."  S.  A. 
Dougherty  testified:  "That  be  knew  defend- 
ant and  Glenn.  Besides  In  Baker  City.  Ore- 
gon. In  the  month  of  February,  1001,  he 
beard  a  conversation  between  defendant  and 
Glenn  In  Ontario  in  regard  to  a  BB  horse. 
Mr.  Biggs  told  Glenn  to  tell  Mr.  Edwards  that 
if  he  was  not  going  to  take  the  $25.00  offer  for 
that  horse,  to  come  and  get  him;  that  the  man 
that  had  been  keeping  him  for  the  use  of  him 


during  the  winter  was  done  with  him,  and  did 
not  want  to  keep  him  any  longer.  Glenn  re- 
plied he  would  tell  him.  This  conversation 
was  in  February  or  March,  1901."  Myron 
Biggs  said:  "He  tried  to  trade  for  the  horse  at 
one  time.  Defendant  said  the  horse  wa»  not 
his.  In  the  latter  part  of  May  or  first  of  June, 
1900,  defendant  dictated  a  letter,  and  lils  wife 
wrote  it,  to  Mr.  Edwards.  I  am  a  brotlier  of 
defendant"  Jane  Biggs  says:  "She  Is  a  sis- 
ter-in-law of  defendant  Knows  the  BB 
horse.  Know  of  him  taking  steps  to  notify 
the  supposed  owner.  He  caused  his  wife  to 
write  a  letter  to  Johnny  Eldwards  concerning 
the  horse.  1  was  present  at  the  time  of  writ- 
ing the  letto:.  It  was  last  of  May  or  first  of 
June,  1900." 

In  rebuttal  J.  S.  Edwards  testified:  "He 
had  never  received  a  letta  from  Biggs,  or 
eoy  of  his  family,  notifying  him  that  this 
horse  was  in  their  possession.  I  get  my  mail 
regularly,  once  or  twice  a  week.  The  mem- 
bers of  my  family  get  the  mall  frequently. 
Whoever  happens  to  be  in  town  gets  it" 

This  is  a  full  summing  up  of  all  the  evi- 
dence adduced  on  the  trial.  From  it  it  seems 
that  the  defendant  obtained  the  possesskm 
of  the  horse  from  Fuller,  and  if  the  wltnessea 
including  Mr.  Fuller,  who  have  testified  with 
reference  to  the  facts  of  such  possession,  are 
to  be  believed,  such  possession  was  honestly 
acquired,  and  there  was  no  fdonlous  intent 
on  the  part  of  defendant.  The  record  dis- 
closes that  all  the  Information  Mr.  Diven,  the 
prosecuting  witness,  ever  had  relating  to  his 
horse  in  this  state,  came  from  the  defend- 
ant; not  directly,  but  through  others.  It  no- 
where appears  In  the  record  that  defendant 
ever  claimed  to 'be  the  owner  of  the  horse, 
but,  to  the  contrary,  it  appears  from  tbe  evi- 
dence of  a  great  number  of  seemingly  disin- 
terested witnesses  tliat  he  always  disclaimed 
any  right  to  sell,  trade,  or  control  the  horse. 
It  Is  true  be  had  possession  of  the  horse  a 
large  portion  of  the  time  from  tbe  time  Mr. 
Fuller  turned  him  over  to  him  until  he  was 
secured  by  the  owner,  but  at  all  times  be  told 
bis  employ&s  that  the  horse  was  a  stray,  and, 
be  believed,  bel<»iged  to  a  man  by  the  name 
of  Edwards  in  Oregon.  Tbe  court  gave  the 
Jury  tbe  statutory  instructions  covering  the 
crime  of  larceny,  and,  in  addition,  gave  the 
following  instruction,  numbered  11:  "If  tlie 
defendant  wrongfully  and  jmlawfuily,  and 
without  the  knowledge  and  consent  of  the 
owner,  or  any  person  who  could  give  such  con- 
sent, but  as  a  trespasser  and  wrongdoer,  took, 
led,  or  drove  away  the  property  described  In 
the  information,  not  then  intending  to  steal 
the  same,  but  that  thereafter,  while  still  In 
such  wrongful  possession  of  said  property,  he 
feloniously  appropriated  the  same  to  his  own 
use,  such  taking  and  appropriation  constitute 
upon  the  part  of  tbe  defendant  the  crime  of 
larceny  as  fully  and  completely  as  though 
such  felonious  intention  had  existed  in  the  de- 
fendant at  the  first  taking  of  such  property." 
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and  defendant  requested  the  following  instruc- 
tion: "If  the  Jury  believe  from  the  evidence 
that  the  defendant  had  no  felonious  intent  to 
steal  the  property  at  the  time  he  took  It,  then 
you  must  acquit,  even  if  you  believe  be  sub- 
sequently conceived  the  intent  to  appropriate 
It"  This  instruction  was  refused  by  the 
court  We  think  there  was  error  In  giving 
Instruction  11,  and  also  error  In  refusing  to 
give  the  instruction  requested  by  defendant 
The  principle  is  well  settled  that  the  felonious 
Intent  must  exist  at  the  time  of  the  taking. 
See  State  v.  Hlnes  (Idaho)  51  Fac.  984;  Peo- 
ple V.  Morino,  85  Cal.  S15.  2i  Pac.  892.  In 
this  ease  the  instruction  requested  by  defend- 
ant and  referred  by  the  court  is  In  the  same 
language  as  the  request  of  the  defendant  in 
the  case  at  bar,  and  the  court  say  it  was  prej- 
udicial error  to  refuse  to  give  the  latter  part 
of  the  instruction.  In  Martinez  v.  State,  16 
Tex.  App.  122,  that  court  says:  "Property 
that  Is  lost  equally  with  other  property,  may 
be  the  subject  of  theft  To  constitute  theft 
of  lost  property,  however,  the  fraudulent  in- 
tent which  is  the  gist  of  the  offense,  must  ex- 
ist in  the  mind  of  the  taker  at  the  time  of 
the  taking,  and  in  lost  property  the  time  of 
the  taking  is  the  time  of  the  finding  of  the 
property.  If  the  fraudulent  intent  did  not  ex- 
ist at  the  time  of  the  taking,  no  Bul>sequent 
fraudulent  intent  in  relation  to  the  property 
will  constitute  theft"  Warren  v.  State,  17 
Tex.  App.  207,  holds  to  the  same  principle. 
In  Beckman  y.  SUte,  14  South.  869,  that 
court  says:  "Where  defendant  found  a  hog 
in  a  swamp  at  high  water,  and  took  it  home, 
an  Instruction  that,  unless  the  felonious  in- 
tent existed  at  the  time  of  the  taking,  defend- 
ant was  not  guilty,  should  have  been  given." 
Clark.  Cr.  Law,  at  page  262:  "In  addition  to 
the  taking  and  removal  of  the  property  by 
trespass,  there  must  be  an  intent  to  perma- 
uently  deprive  the  owner  of  his  property 
therein,  and  the  intent  must  exist  at  the  time 
of  the  taking.  This  is  absolutely  essential." 
See,  also.  Rev.  St  {  6314;  State  v.  Kechnltz 
(Mont)  52  Pac.  264;  McClaIn,  Cr.  Law,  i  671. 
A  number  of  other  authorities  have  been  call- 
ed to  our  attention  bearing  on  this  question, 
but  as  they  all  have  the  same  tendency,  we 
deem  it  unnecessary  to  discuss  the  question 
further.  We  conclude  that  giving  instruction 
numbered  11  by  the  trial  court  was  error.  It 
was  also  error  to  refuse  to  give  the  instruc- 
tion requested  by  defendant  above  referred  to, 
and  that  either  error  Is  sufildent  to  warrant 
this  court  In  saying  that  the  verdict  of  the 
Jury  should  not  be  permitted  to  stand,  as  giv- 
ing the  one  or  refusing  to  give  the  other  may, 
and  likely  did.  prejudice  the  defendant  and 
'ml»le»d  the  Jury  In  Its  deliberations. 

We  further  believe  the  evidence  in  this  case 
fails  to  show  any  reason  why  the  defendant 
should  be  convicted  of  the  crime  of  grand 
larceny,  and  Ma  motion  for  a  new  trial  should 
have  been  granted. 

A  number  of  other  errors  are  assigned,  but 
we  deem  it  unnecessary  to  pass  upon  them  in 


view  of  the  conclusion  we  have  reached  rela- 
tive to  the  facts  shown  by  the  evidence. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  in  harmony  with  this 
opinion. 

QUARLES,  0.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


BUCK  V.  JONES  et  al. 
(Court  of  Appeals  of  Colorado.     Dec.  8,  1902.) 

CORPORATIONS— STOCKHOLDERS'  LIABIUTY— 
LOCATION  OF  MINING  CLAIMS— VALIDITY- 
PAID-UP  STOCK  —  TRANSFER  OF  MINING 
PROPERTIES  TO  CORPORATION— EFFECT. 
1.  Mills'  Ann.  St  i  48t>.  provides  that  stock- 
holders shall  be  liable  for  corporate  debts  to 
the  amount  of  unpaid  stock  held  by  them.  Sec- 
tion 5S2  provides  that  any  minini;  company 
may,  for  the  purpose  of  purchasing  mming 
property,  issue  fully-paid  stock  iu  payment  for 
It.  Section  3152  provides  that  the  discoverer 
of  a  mine  shall  locate  his  claim  by  sinkini;  a 
discovery  shaft  upon  the  lode,  and  by  posting 
notice  containing  the  name  of  the  lode,  etc. 
Rev.  St.  U.  S.  i  2322  [U.  S.  Comp.  St  1901, 
p.  1425],  makes  the  discovery  of  a  vein  or 
lode  an  essential  prerequisite  to  a  mining  loca- 
tion. A  petition  by  the  judgment  creditor  of  a 
mining  company  against  its  stockholders  alleged 
that  the  principal  stockholder  had  been  the  own- 
er of  mining  locations  iu  which  no  mineral  bad 
been  discovered,  and  which  had  no  value  except 
its  prospects;  that  on  the  organizntion  of  the 
corj)oration  this  stockholder  transferred  its  lo- 
cations to  the  company  in  consideration  of  paid- 
up  stock,  etc.  Held  that,  as  the  petition  show- 
ed that  no  mineral  had  been  discoveied  on  the 
locations,  and  that  they  were,  therefore,  invalid, 
the  case  did  not  fail  within  Mills'  Ann.  St.  f 
582,  so  as  to  protect  the  stockholders  on  the 
theory  that  they  held  paid-up  stock,  and  render 
the  petition  demurrable. 

Appeal  from  El  Paso  county  court. 

Action  by  I.  P.  Buck  against  W.  G.  Jones 
and  another.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Tiffany,  Hamilton  &  Woodworth,  for  ap- 
pellant   George  W.  Musser,  for  appellees. 

THOMSON.  J.  The  appellant  brought  this 
action  against  two  of  the  stockholders  of  the 
Golden  Horn  Mining  &  Milling  Company,  a 
coriKiration  organized  pursuant  to  the  laws 
of  this  state,  to  recover  the  amount  of  a 
Judgment  previously  rendered  In  his  favor 
against  the  company.  The  complaint  alleged 
that  the  capital  stock  of  the  company  was 
fixed  by  its  certificate  of  incorporation  at 
$1,250,000,  divided  Into  1,250,000  shares  of 
the  par  value  of  $1  each;  that  the  defendant 
Jones  was,  at  the  date  of  the  Incorporation, 
the  owner  of  three  mining  claims  In  the  Crip- 
ple Creek  mining  district,  in  this  state:  that 
shortly  after  the  incorporation  of  the  com- 
pany a  certificate  embracing  Its  entire  capi- 
tal stock,  full  paid  and  nonassessable,  was 
issued,  and  delivered  to  Jones  In  considera- 
tion of  the  conve.vance  by  him  to  the  com- 
pany of  the  three  mining  claims  of  which  he 
was  the  owner;  that  be  Immediately  trans- 
ferred 400,000  shares  of  the  stock  to  the 
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company,  to  be  by  It  sold  as  fully  paid,  and, 
excepting  112.750  shares,  wliich  be  retained, 
divided  the  residue  among  the  other  IncoriK)- 
rators  and  purties  not  named;  that  the  min- 
ing claims  were  simple  locations,  on  which 
no  worlt  had  been  performed  except  that 
necessary  to  their  location,  and  In  which  no 
mineral  had  been  discovered;  that  they  bad 
no  value  except  as  prospects,  and  were  not 
worth  to  exceed  $1,000;  that  the  defendant 
Jones  paid  no  consideration  for  his  stock, 
and  was  liable  to  the  creditors  of  the  corpo- 
ration for  the  difference  between  Its  par 
value  and  the  value  of  the  mining  claims; 
that  the  other  defendant  paid  no  considera- 
tion for  bis  stock,  and  was  liable  to  the  cred- 
itors of  the  corporation  for  Its  fnll  par  value; 
that  for  three  years  before  the  commence- 
ment of  the  acUon  no  assessment  work  was 
done  on  any  of  the  claims,  and  by  reason  of 
the  default  tbe  company  lost  all  its  rights  to 
the  property,  and,  having  no  other  property, 
became  insolvent;  and  that  on  the  18tb  day 
of  June,  1808,  the  plaintiff  recovered  Judg- 
ment against  the  company  for  $300  and  costs, 
execution  on  which  was  returned  unsatisfied 
for  want  of  property  on  which  to  levy.  Judg- 
ment against  the  defendants  for  $310.25  was 
demanded.  The  only  one  of  the  defendants 
appearing  to  the  action  was  Jones,  and  he 
demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained.  Judgment  entered  accordingly,  and 
the  plaintiff  appealed. 

Our  statute  concerning  corporations  pro- 
vides that  each  stockholder  sliall  be  liable 
for  the  debts  of  the  corporation  to  the  extent 
of  the  amount  that  may  be  unpaid  upon  the 
stock  held  by  him.  Section  486,  Mills'  Ann. 
St  It  provides  further  that  any  mining  com- 
pany organized  under  its  provisions  may,  for 
the  purpose  of  purchasing  mining  property, 
issue  full-paid  stock  in  payment  for  it  Sec- 
tion 582,  Id.  The  intention  of  the  law  Is 
that  stock  issued  by  a  corporation  shall  rep- 
resent value.  Persons  transacting  business 
with  it  have  a  right  to  rely  on  its  representa- 
tions, and  to  bold  Itself  out  as  having  re- 
sources for  the  discharge  of  its  liabilities 
which  it  does  not  possess  is  a  fraud  upon  its 
creditors.  In  the  case  of  corporations  organ- 
ized under  the  laws  of  this  state  for  tbe  de- 
velopment of  mining  property  the  capitaliza- 
tion may  be,  and  usually  is,  fixed  with  refer- 
ence to  prospective  value,— that  Is,  to  value 
which,  in  the  Judgment  of  the  parties,  tbe 
property  actually  has,  but  which  development 
is  necessary  to  disclose;  and,  if  such  value 
is  estimated  in  good  faith,  we  think  the  stock 
issued  in  consideration  of  a  transfer  of  the 
property  should  be  regarded  as  full  paid,  not- 
withstanding the  parties'  Judgment  should 
afterwards  prove  to  be  erroneous.  But  we 
are  informed  by  this  complaint  that  no  min- 
eral had  been  discovered  upon  the  claims 
which  tbe  defendant  transferred  to  tbe  Gold- 
en  Horn    Mining  &  Milling  Company,   and 


that,   excepting   those  claims,    the   company 
had  no  property.    The  location  of  a  mining 
claim  must  be  made  on  a   mineral  vein   or 
lode.    Kev.    St.   U.   S.   i  2322   [U.   S.   Comp. 
St.  1901,  p.  1425].    The  discovery  of  the  vein 
or  lode  is  an  essential  prerequisite  to  a  loca- 
tion.   There  is  no  valid  location  without   it. 
Mills*   Ann.   St.   {   3152.    According   to   tlii» 
complaint,  the  defendant  received   stock    in 
consideration  of  property  to  which  be  bad  no 
title.    Having  made  no  discovery  upon  tbe 
ground,  be  acquired  no  right  in  it,  and   Ills 
deed  to  tbe  company  conveyed  nothing.     By 
reason  of  his  want  of  title,  any  valuation  of 
the  property  for  the  purpose  of  Its  transfer 
by  him  to  the  company  in  consideration    of 
stock  was  an  overvaluation.    The  case  made 
by  tbe  complaint.  If  established  by  proof,  en- 
titled the  plaintiff  to  the  Judgment  be  sonsbt. 
and  it  was  error  to  sustain  tbe  demurrer. 
Let  tbe  Judgment  tie  reversed.    Reversed. 


PATRICK  et  al.  v.  MORROW. 
(Court  of  Appeals  of  Colorado.     Dec.  8,  10O2.y 

APFEAIr-FAVORABLB    JUDQUBNT— FORM    OF 
RBVIBW. 
1.  Plaintiff  cannot  appeal  from  a  jud^ent  ia 
his  own  favor,  though  it  grant  insufflcieut   re- 
lief, but  must  proceed  by  writ  of  error. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Oeorge  F.  Patrick  and  anotlier 
against  Kate  Morrow.  From  a  Judgment  In. 
their  favor,  granting  insufflclent  relief,  plain- 
tiffs appeal.    Dismissed. 

C.  S.  Essex,  for  appellants. 

WILSON,  P.  J.  Appellants,  as  plaintiffs, 
brought  suit  to  recover  on  a  promissory  note 
of  which  the  'defendant  was  maker,  and  of 
which  they  were  payees.  Judgment  'wa» 
prayed  upon  the  note,  and  also  that  such 
Judgment  be  decreed  a  lien  upon  certain  real 
estate  belonging  to  defendant,  and  that  such 
lien  be  enforced.  Personal  Judgment  -was- 
rendered  against  defendant  for  the  amount  of 
tbe  note,  with  Interest  and  costs,  but  the 
other  relief  prayed  for-  was  denied.  Plain- 
tiffs did  not  secure  all  of  tbe  relief  demanded 
by  them,  but  tbe  final  Judgment  that  vras 
rendered  was  unquestionably  in  their  favor. 
In  such  case,  an  appeal  by  them  will  not  lie. 
If  they,  as  tbe  prevailing  party,  are  dissatis- 
fied with  the  Judgment  rendered,  tbey  can 
have  it  reviewed  in  the  appellate  coart  only 
by  writ  of  error.  Bogert  v.  Adams.  5  Colo. 
App.  510,  39  Pac.  351;  Booth  v.  Water  Co.» 
9  Colo.  App.  406,  49  Pac.  368;  Iron  Co.  ▼. 
Knudson  (Colo.  App.)  70  Pac.  698;  Hall  v. 
Mining  Ck>.,  6  Colo.  81;  Harvey  v.  Insurance 
Co.,  18  Colo.  35C,  32  Pac.  935;  Fischer  t. 
Hanna,  21  Colo.  13,  39  Pac.  420.  Tbe  appear 
must  be  dismissed,  but,  as  it  appears  that 
this  court  would  have  Jurisdiction  to  revie'w- 
the  Judgment  if  it  were  here  by  writ  of  error. 

f  1.  S«a  Appeal  and  Error,  voL  t.  Cent.  Die  |  n. 
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it  Is  ordered,  as  provided  by  statute,  that  the 
cleric  docket  tbe  cause  on  error. 
Appeal  dismissed. 


WEAVER  et  al.  t.  CANON  SEWER  CO. 

(Court  of  Appeals  of  Colorado.     Dec.  8,  1902.) 

UCNICIPAL  CORPORATION— SEWER  SYSTEM- 
TRANSFER  TO  PRIVATE  PERSON— POWER  OF 
MUNICIPALITY— ACTION  FOR  SEWER  RENT- 
INVALIDITY  OF  ORDINANCB— NSCESSITY  OF 
8PECIAL  PLBA. 

1.  MillH'  Anil.  St.  $  4403,  subd.  10,  confers 
OD  muuicipal  corporations  power  to  construct 
sewers,  regulate  their  use,  and,  for  the  pur- 
pose of  their  conxtruction,  to  make  special  as- 
sessments against  adjacent  lots  and  lands.  A 
municipality  adopted  an  ordinance  purporting 
to  ^ant  to  a  private  individual  for  20  years 
tbe  exclusive  right  to  construct,  maintain,  and 
operate  a  sewer  system  within  its  limits,  and 
to  collect  from  persons  using  tbe  same  a  rea- 
sonable annual  compensation,  not  exceeding 
$50  per  year,  per  lot.  Held,  that  as  tbe  city 
had  no  power  to  turn  its  sewer  syKtem,  present 
or  prospective,  over  to  private  ownership,  and 
as  it  itself  bad  no  power  to  charge  an  annual 
rental  for  the  use  of  such  a  system,  and  so  could 
not  delegate  sucb  an  authority,  the  ordinance 
was   invalid. 

2.  A  sewer  company  sued  a  lot  owner  wbo 
had  connected  with  its  system  for  rental  there- 
for; alleging  that  it  was  tbe  assignee  of  a 
private  individual,  wbo  by  ordinance  had  been 
authorised  to  construct  and  maintain  a  sewer 
system.  The  defendant  traversed  the  allega- 
tion of  plaintiff's  ownership  of  the  sewers. 
Held,  that  the  defendant  could  avail  himself  of 
the  invalidity  of  tbe  ordinance  without  having 
•pecially  pleaded  it. 

Appeal  from  district  court,  Fremont  coun- 
ty. 

Action  by  the  Canon  Sewer  Company 
against  J.  B.  Weaver  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal  Re- 
versed. 

Waldo  it  Dawson,  for  appellants.  Jos.  H. 
Maupln,  for  appellee. 

THOMSON,  J.  On  the  8th  day  of  De- 
cember, 1885,  the  board  of  trustees  of  the 
town  of  Canon  City  adopted  an  ordinance 
purporting  to  grant  to  Lyman  Robison,  his 
associates,  successors,  and  assigns,  for  20 
years,  the  exclusive  right  and  privilege  to 
construct,  operate,  and  maintain  a  system 
of  sewers  within  the  corporate  limits  of  the 
town,  for  the  use  of  its  inhabitants,-  and  to 
collect  and  receive  from  all  persons  using  the 
same  a  reasonable  annual  compensation  for 
connecting  therewith,  not  exceeding  $50  per 
year  for  one  lot.  On  the  8th  day  of  April, 
1801,  Robison  assigned  all  his  right  and  inter- 
est under  the  ordinance  to  Edwin  C.  Gray; 
and  on  the  5th  day  of  May,  18U1,  these  were 
assigned  by  Gray  to  Mary  II.  Cross.  On  tbe 
1st  day  of  September,  1802,  Robison  and  a 
uumber  of  others  executed  a  deed  transfer- 
ring all  the  rights,  powers,  and  Interests  ac- 
quired by  them  and  their  predecessors  and 
assigns  under  the  ordinance  to  the  Canon 
8ewcr  Company,  a  corporation.  Among  the 
names  subscribed  to  the  deed  does  not  ap- 


pear that  of  Edwin  C.  Gray  or  Mary  H. 
Cross.  On  the  13th  day  of  April,  1890,  the 
Canon  Sewer  Company  brougbt  this  suit 
against  J.  K.  Weaver  and  E.  D.  Bond,  al- 
leging that  It  was  the  owner  of  a  sewer  sys- 
tem In  Canon  City;  that  the  defendants  were 
the  owners  of  a  part  of  lot  10  In  block  10, 
with  tbe  building  thereon;  that  the  building 
had  since  January  1,  1806,  been  connected 
with  the  plaintiff's  sewer  system;  and  that 
a  reasonable  compensation  for  their  use  of 
the  system  was  $7  per  year.  Judgment  for 
$21  was  demanded.  Except  as  to  the  In- 
corporation of  the  plaintiff,  and  the  defend- 
ants' ownership  of  the  ground  and  building, 
the  answer  denied  all  the  allegations  of 
the  complaint 

On  the  assumption  that  the  ordinance  was 
effective,  the  evidence  leaves  us  very  much 
In  the  dark  respecting  the  plaintiff's  title. 
It  certainly  did  not  succeed  to  the  rights  of 
Robison,  for  he  had  previously  transferred 
them.  No  relinquishment  from  the  person 
or  persons  holding  his  title  was  shown,  and 
the  claim  that  the  subscribers  to  the  deed 
were  his  associates  seems  a  little  shadowy. 
Neither  does  it  very  clearly  appear  what 
sewer  was  built  pursuant  to  the  ordinance. 
It  seems  that  a  sewer  was  constructed  for 
the  use  of  the  penitentiary,  by  the  peniten- 
tiary authorities,  from  the  penitentiary  to 
the  Arkansas  river,  over  a  right  of  way 
granted  to  them  by  the  town,  for  the  con- 
struction of  which  Robison  and  others  furn- 
ished certain  material,  and  with  which  they 
were  allowed  the  privilege  of  making  con- 
nections. This  was  known  as  the  "main  sew- 
er." It  also  appears  that  a  sewer  was  con- 
structed along  the  alley  running  through 
block  10,  which  discharged  itself  Into  the 
main  sewer.  With  this  sewer  in  the  alley, 
Robison  had  nothing  to  do,  but  It  was  the 
one  with  which  the  defendants  had  connect- 
ed. It  is  not  evident  wbo  was  responsible 
for  Its  existence,  and  we  discover  no  facts 
upon  which  Its  ownership  In  the  associates 
of  Robison  can  with  any  certainty  be  pred- 
icated. The  main  sewer  constructed  by  the 
penitentiary  authorities,  and  this  sewer  in 
block  10,  the  history  of  which  Is  somewhat 
obscure,  seem  to  have  constituted  the  en- 
tire sewer  system  to  which  the  plaintiff 
claims  title.  P'rom  the  disjointed  and  unsat- 
isfactory evidence  before  us,  we  should  find 
considerable  ditSculty  In  working  out  a  judg- 
ment for  the  plaintiff,  even  if  otherwise  the 
way  were  clear  to  a  recovery. 

But  aside  from  the  doubtful  character  In 
such  respects  of  the  plaintiff's  proofs,  there 
Is  a  fatal  objection  to  Its  case.  It  relied 
upon  tbe  ordinance  as  the  source  of  its  title, 
but  the  grant  which  was  attempted  by  tbe 
ordinance  was  not  within  the  power  of 
the  municipality.  In  the  act  concerning 
towns  and  cities,  the  powers  of  municipal 
corporations  are  enumerated  and  defined. 
Among  other  powers  is  that  to  construct  sew- 
ers, regulate  their  use,  and,  for  the  purpose 
D'gitized  by  VjODQIC 
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of  their  construction,  to  make  special  assess- 
ments against  adjacent  lots  and  lauds.  Mills' 
Ann.  St  (  4103.  snbd.  10.  With  respect  to 
tbe  case  before  us,  the  limits  of  the  powers 
of  municipal  corporations  In  relation  to  sew- 
ers are  defined  In  tbe  foregoing  subdivision. 
It  was  said  by  Chief  Justice  Field  in  Zott- 
man  v.  City  and  County  of  San  Francisco, 
20  Cal.  96,  81  Am.  Dec.  96,  that  tbe  rule  is 
general,  and  applies  to  the  corporate  authori- 
ties of  all  municipal  bodies,  that  where  tbe 
mode  In  which  their  power  on  any  given 
subject  can  be  exercised  is  prescribed  by  tbe 
charter,  the  mode  must  be  followed.  This 
utterance  was  referred  to  with  approval  by 
«ur  own  supreme  court  in  Keese  v.  City  of 
Denver,  10  Colo.  112,  15  Pac.  825,  in  which 
case  It  was  held  that  where  the  statute 
has  prescribed  how  the  municipality  may 
act.  It  has  no  power  to  act  in  any  other  or 
different  manner.  The  same  doctrine  is  an- 
nounced by  Judge  Dillon,  who  says  further 
that  the  public  powers  or  trusts  devolved  by 
law  or  charter  upon  the  counsel  or  govern- 
ing body,  to  be  exercised  by  It  when  and  in 
such  manner  as  it  shall  Judge  best  cannot 
be  delegated  to  others.  1  Dill.  Mun.  Corp. 
t  06.  See,  also,  1  Beach,  Pub.  Corp.  542. 
The  statute  to  which  we  have  referred  em- 
powers municipal  corporations  to  construct 
sewers  and  to  regulate  their  use,  and  pro- 
vides a  method  by  which  the  cost  of  tiielr 
construction  may  be  defrayed.  Ownership 
and  control,  except  in  tbe  municipality, 
would  be  inconsistent  with  Its  terms.  Tbe 
ordinance  In  question  undertook  to  convert 
the  sewer  system  of  Canon  City  Into  pri- 
vate property,  and  vest  the  power  conferred 
by  law  upon  the  town  authorities  in  hidlvld- 
uals.  It  did  more.  It  assumed  to  confer  a 
power  upon  those  Individuals  which  It  did 
not  possess  Itstlf,  namely,  to  charge  and  col- 
lect auuual  rental  for  the  use  of  the  system. 
In  the  absence  of  statutory  authority,  It  was 
powerless  to  turn  the  construction,  mainten- 
ance, and  control  of  Its  sewers  over  to  pri- 
vate parties.  Further,  there  is  no  provision 
by  which  It  might  compel  the  payment  to 
It  by  its  citizens  of  compensation  for  the  priv- 
ilege of  using  its  sewers;  and.  even  if  It 
might  delegate  powers  which  It  actually  pos- 
sessed. It  could  not  create  a  power.  What 
It  did  not  have  It  could  not  give.  In  our 
opinion,  tbe  ordinance  was  an  absolute  nul- 
lity, and  no  right  or  Interest  of  any  kind 
was  acquired  uuder  It. 

But  for  the  plaintiff  It  is  said  that  tbe  de- 
fense of  the  Invalidity  of  the  ordinance 
should  have  been  specially  pleaded.  We 
cnunot  assent  to  the  proposition.  The  plain- 
tiff alleged  ownership  of  the  sewers.  The  de- 
nial of  ownership  rendered  It  Incumbent 
upon  tbe  plaintiff  to  prove  facts  from  which 
ownership  would  result.  It  compelled  the 
plaintiff,  in  order  to  ent'tle  it  to  a  recovery,  to 
establish  Its  title.  It  sought  to  do  this  by 
Introducing  an  ordinance  which  on  Its  face 
was  void,  and  from  which  no  title  could  be 
deduced.    Relying  solely  upon  that  ordinance 


as  the  source  of  Its  title,  it  failed  in  Its 
proof.  The  denial  of  title  involved  a  de- 
nial of  all  tbe  elements  of  title;  and  while. 
If  tbe  ordinance  had  possessed  apparent  va- 
lidity, and  facts  aliunde  were  relied  upon  to 
show  its  Invalidity,  it  might  have  been  neces- 
sary to  plead  them,  yet  being  on  Its  face  no 
evidence  of  title,  as  against  the  denial  It 
was  without  effect  See  Israel  v.  Day  (Colo. 
App.)  68  Paa  122. 

The  Judgment  will  be  reversed  and  remand- 
ed, with  instruction  to  dismiss  the  salt  Be- 
versed. 


COLORADO  TRADING  &  TRANSFER  CO. 

V.  ACRES  COMMISSION  CO. 
(Court  of  Appeals  of  Colorado.     Dec.  8.  1902.) 

FRAODOLBNT  CONVBTANCK  —  CREATIOK  OF 
CORPORATION— REMEDY  BY  ATTACHMENT- 
RIGHTS  OF  CREDITOR  TAKING  CORPORATS 
STOCK. 

1.  A  commission  firm,  indebted  In  the  ag- 
gregate for  $1,966,  and  having  assets  inroired 
at  $1,400,  but  of  tbe  actual  value  of  $6eii0, 
organized  together  with  an  agent  of  one  cred- 
itor, a  corporation,  to  which  its  assets  were 
transferred.  The  firm  executed  its  check  to 
the  creditor  thus  represented,  lo  satisfactiuu  of 
his  debt,  and  at  the  same  time  tbe  creditor 
gave  to  the  firm  his  check  for  a  like  amoont 
m  payment  for  a  half  interest  in  the  corpora- 
tion. Held,  that  the  transfer  to  the  corpora- 
tion was  a  fraud  on  the  other  creditors  of  the 
firm. 

2.  The  creditor  represented  in  the  formation 
of  tbe  corporation,  having  full  knowledge  of 
the  facts,  and  having  placed  blm8elf  in  the  po- 
sition of  a  satisfied  creditor  who  had  pur- 
chased a  half  interest  in  the  corporation  after 
It  was  formed,  could  not  protect  himself  aa  a 
preferred  creditor. 

3.  A  creditor  defrauded  by  the  transfer  of 
his  debtor's  assets  may  proceed  against  the 
property  by  attachment 

Appeal  from  Teller  county  court 
Action  by  the  Colorado  Trading  &  Transfer 
Company  against  tbe  Acres-Balnard  CkMnmis- 
sion  Company,  a  partnership.  In  wblcb  the 
Acres  Commission  Company,  a  corporation,  in- 
tervenes. Judgment  for  Intervener,  and  irialn- 
tiff  appeahi.    Reversed.  r 

Chas.  D.  Oumey,  for  appellant 

WILSON,  P.  J.  The  evidence  discloses  th« 
following  state  of  facts:  On  December  13. 
1898,  Walter  H.  Acres.  Austin  E.  Acres,  and 
W.  J.  Balnard.  as  copartners,  were,  and  for 
some  time  previous  had  been,  engaged,  under 
the  firm  name  and  style  of  the  Acres-Balnard 
Commission  Company,  In  carrying  on  a  gen- 
feral  wholesale  and  retail  hay.  grain,  floor, 
feed,  produce,  and  fuel  business  In  the  Crip- 
ple Creek  mining  district  at  the  town  of  Vic- 
tor. That  on  said  day  this  firm  wss  hidebted 
to  the  appellant  company  In  the  sum  of  $000. 
and  to  one  O.  E.  Ady,  who  was  enraged  Ic 
a  similar  business  at  the  city  of  Denver,  In 
the  sum  of  $1,055;  making  a  total  indebted- 
ness by  the  firm  of  $1,955.  That  on  said 
day  the  assets  of  the  firm,  consisting  prtnd- 


^  S.  See  AtUctament,  vol.  E,  Cent  Dig.  |  91; 
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pally  of  ofBce  furniture  and  fixtures,  and 
horses  and  wagons  used  In  carrying  on  the 
business,  were  valued  by  the  firm  at  about 
$1,400;  but  the  court,  in  the  trial  of  this 
sQlt,  found  the  value  to  be  only  $650.  On 
said  December  13th  the  members  of  the  firm, 
in  connection  with  a  Mr.  HnlkllT,  who  was 
the  agent  and  representative  of  the  creditor, 
Ady,  organized  a  corporation  to  be  known 
as  the  Acres  Commission  Company,  the  ar- 
ticles of  incorporation  being  signed  by  Hul- 
klll  and  the  two  Acreses;  and  to  this  corpo- 
ration the  commission  company  conveyed  Its 
property  by  bill  of  sale  of  date  December 
14th.  This  coriwratlon  was  formed,  and  the 
property  of  the  old  Arm  transferred  to  it,  at 
the  suggestion  of  the  creditor,  Ady;  be  pro- 
posing to  take  a  half  Interest  in  it.  Con- 
temporaneous with  this,  on  the  same  day,  the 
Acres-Balnard  Commission  Company  gave  to 
Mr.  Ady  Its  check  or  draft  on  a  bank  for 
$1,000,  which  Is  claimed  to  have  been  In  part 
payment  of  its  Indebtedness  to  him;  and  at 
the  same  time  Mr.  Ady  gave  to  the  commis- 
sion company  his  personal  check  or  draft  on 
a  bank  for  $1,000,  which  it  is  claimed  was 
In  payment  for  a  one-half  Interest  in  the  cor- 
poration. As,  however,  this  amount  exeeed- 
-ed  the  inventoried  value  of  the  one-half  of 
the  property  of  the  corporation  by  $300,  the 
members  of  the  Acres  Commission  Company 
gave  to  him  theh:  notes  for  $300.  The  bal- 
ance of  $55  on  the  Ady  debt  was  subsequent- 
ly paid  in  some  other  way,  it  is  claimed. 
During  all  of  this  timo  Mr.  Ady  had  fuU 
knowledge  of  the  indebtedness  to  appellant 
by  the  Acres-Bainard  Commission  Company. 
There  was  no  apparent  change  In  the  con- 
•dnct  and  management  of  the  business.  The 
same  Mr.  Acres  who  had  the  charge  and 
management  of  it  prior  to  the  Incorporation 
had  the  same  afterwards.  Subsequently  the 
appellant  conimenced  suit  on  its  account 
against  the  parties  compoelng  the  firm  of 
the  Acres-Balnard  Commission  Company,  and 
seized  nnda-  writ  of  attachment  a  part  of  the 
property  formerly  belonging  to  the  firm,  and 
transferred  by  it  to  the  corporation.  Thereup- 
on the  corporation  Intervened,  claiming  own- 
ership of  the  property  attached;  and.  Judg- 
ment being  in  Its  favor,  the  appellant  appeals. 
There  is  no  conflict  of  evidence  as  to  the 
facts  upon  which  the  question  presented  on 
this  appeal  depend.  The  testimony  discloses 
no  dispute  between  the  parties,  except  as  to 
the  value  of  the  property.  The  usual  rule, 
therefore,  which  precludes  this  court  from 
reviewing  the  findings  of  the  trial  court  upon 
questions  of  fact  unless  manifestly  against 
the  evidence,  does  not  prevail. 

It  seems  clear  to  us  from  the  facts  pre- 
•sented  that  the  attempted  transfer  of  the 
property  to  the  corporation  was  without  con- 
sideration and  voluntary,  and,  the  commliision 
company  being  at  the  time  clearly  Insolvent, 
was  a  fraud  upon  its  creditors.  This  being 
the  case,  the  appellant  creditor  had  a  right 
to  treat  the  pretended  transfer  as  a  nullity. 


and  to  proceed  against  the  property,  as  he 
did,  by  attachment  It  is  not  pretended  that 
there  was  any  consideration  for  the  transfer 
moving  from  the  corporation.  Mr.  Ady  knew 
at  the  time  that  the  firm  was  insolvent,  and 
also  the  fact  of  its  indebtedness  to  appellant 
He  was  hence  in  no  sense  an  Innocent  pur- 
chaser for  value,  without  notice,  even  if  he 
did  pay  the  sum  claimed  as  a  bona  fide  con- 
sideration. But  the  evidence  shows'  tliat  he 
was  dealing  with  the  firm  as  a  purchaser,  not 
as  a  creditor.  He  bought  from  it  a  one-half 
Interest  In  the  corporation  to  which  its  as- 
sets were  subsequently  transferred  by  bill 
of  sale  without  any  consideration.  No  ques- 
tion as  to  the  right  of  an  insolvent  debtor  to 
prefer  a  creditor  is  Involved.  The  transfer 
by  the  debtor  firm  was  not  to  Mr.  Ady.  The 
corporation  to  whom  the  transfer  was  made- 
was  not  a  creditor.  Besides,  If  it  be  con- 
ceded that  the  giving  of  the  draft  for  $1,000 
by  the  firm  to  Mr.  Ady  was  Intended  bona 
fide  as  payment  of  the  firm's  indebtedness 
to  him,  and  was  so  received,  then  it  must 
be  held  that  thereupon  Mr.  Ady  immediately 
ceased  to  be  a  creditor,  and  tliat,  in  subse- 
quently buying  from  the  firm  a  one-half  in- 
terest in  the  corporation,  he  was  not  dealing 
with  it  as  a  creditor,  and  had  full  knowledge 
of  appellant's  rights.  It  is,  however,  with 
the  dealings  between  the  corporation  and  the 
commission  firm  that  we  are  specially  con- 
cerned, and  upon  which  this  appeal  depends, 
and  not  with  the  transactions  between  the 
firm  and  Mr.  Ady.  Giving  due  consideration 
to  all  of  the  facts  and  circumstances  shown 
by  the  evidence,  we  think  there  can  be  uo 
other  reasonable  conclusion  than  that  the 
transfer  to  the  corporation  was  a  fraud  upon 
the  appellant  and  other  creditors,  if  any 
existed.  Fraud  is  a  conclusion  of  law  from 
the  facts  stated,  and  It  may  be  committed  in 
or  arise  from  the  transfer  of  a  debtor's  prop- 
erty to  a  corporation,  as  well  as  by  the  trans- 
fer to  an  Individual.  We  cite  a  few  authori- 
ties in  support  of  the  views  above  expressed; 
Robinson  v.  Canal  Co..  2  Colo.  App.  26,  20 
Pae.  750;  Knapp  v.  Day,  4  Colo.  App.  24, 
84  Pac.  1008;  Rose  v.  Dunklee.  12  Colo.  App. 
412,  50  Pac.  342;  Weils  v.  Bank.  23  Colo. 
541,  48  Pae.  809;  Booth  v.  Bunce,  33  N.  Y. 
157,  88  Am.  Dec.  372;  Kellogg  v.  Bank,  5»? 
Kan.  44,  48  Pac.  587.  62  Am.  St  Rep.  500; 
Terhune  v.  Skinner  (N.  J.  Err.  &  App.)  19 
Atl.  377;  Cook,  Corp.  (4th  Ed.)  J  675;  Thomp. 
Corp.  f  4155. 
The  Judgment  will  be  reversed.    Reversed. 


DE  CTTNTO  et  al.  v.  JOHNSON. 

(Court  of  Appealo  of  Colorado.     Pec.  8.  1002.) 

CONVEYANCE   BY   CHATTEL  MORTOAGOR  — 

FORECLOSURE— NECES<!ARY  PARTY 

—SHERIFF'S  DEED. 

1.  Where  a   chattel    oiiirtKUKur   has  transfer- 
red   a    boildini;   DiortKUKeil    to    the   oiiirt>:a);ee. 


f  1.  See  Mortgages,  vol. 
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who  has  conveyed  with  warranty  of  title,  the 
mortgaifror  is  not  a  necessary  party  to  the  fore- 
closure of  a  prior  mortgaKe  on  the  building  and 
the  land  against  the  mortgagee  and  his  as- 
signee, so  as  to  invalidate  the  foreclosure  judg- 
ment, and  so  relieve  the  mortgagee  from  lia- 
bility on   his  warranty. 

2.  By  statute,  a  sheriff's  deed,  made  in  pur- 
suance of  a  certificate  of  sale  on  mortgage 
foreclosure,  need  not  be  by  an  order  of  court 
approving  the  sale. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  T.  Johnson  against  De 
Cunto,  Barra  &  Co.  From  a  Judgment  for 
plalutlfr,  defendants  appeal.    Affirmed. 

Ward  &  Ward,  for  appellants.  Henry 
Howard,  Jr.,  for  appellee. 

GUNTER,  J.  Action  upon  warranty  of  ti- 
tle In  bill  of  sale.  Trial  to  the  court  Judg- 
ment for  plaintifT.    Defendants  appeal. 

June  27,  1896,  the  Metzner  Liquor  Com- 
pany was  In  possession  of  a  lot,  a  part  of  the 
public  domain,  and  owned  the  frame  building 
situate  thereon.  To  secure  an  indebtedness 
to  the  Milwaukee  Brewery  Company,  it  gave 
a  trust  deed  on  its  possessory  interest  in  the 
lot  and  upon  the  building.  August  31,  1896, 
the  Metzner  Liquor  Company  gave  a  chattel 
mortgage  upon  the  frame  building  to  secure 
an  Indebtedness  to  appellants.  Being  unable 
to  meet  this  indebtedness,  the  mortgagor  de- 
livered possession  of  the  building  so  mort- 
gaged to  appellants,  who,  by  bill  of  sale  con- 
taining warranty  of  title,  sold  the  same  to 
appellee.  The  Milwaukee  Brewery  Company 
instituted  an  action,  to  foreclose  the  above 
trust  deed,  and  to  have  Its  Interest  In  the 
building  covered  thereby  declared  superior  to 
the  Interest  of  appellants  and  to  the  interest 
of  appellee  therein.  Appellants  and  appellee 
were  made  parties  to  this  action,  and  appeared 
therein.  A  decree  was  entered  ordering  sale 
of  the  property  covered  by  the  trust  deed, 
and  adjudging  the  Hen  of  the  Milwaukee 
Brewery  Company  thereon  superior  to  the 
chattel  mortgage  to  appellants  and  the  bill 
of  sale  to  appellee.  A  sale  was  made  by  the 
sberUr  under  the  decree  so  rendered,  a  certifi- 
cate of  sale  Issued,  and  later.  In  pursuance 
thereof,  a  sheriff's  deed.  The  holder  of  such 
deed  took  possession  of  the  building  embraced 
therein.  Johnson,  the  purchaser  under  the 
bill  of  sale,  having  thus  lost  the  property  cov- 
ered thereby,  brought  the  present  action  to  re- 
cover damages  for  a  breach  of  the  warranty 
of  title  contained  therein.  As  stated,  be  had 
Judgment  below. 

Appellants  contend  that  this  apparently 
righteous  judgment  should  be  set  aside.  They 
contend  that  the  above  decree  foreclosing  the 
trust  deed,  and  adjudging  the  lien  thereof 
superior  to  the  Interest  of  appellants  acquired 
under  the  chattel  mortgage,  and  the  interest 
of  appellee  acquired  under  the  bill  of  sale,  was 
void,  because  the  grantor  In  the  trust  deed 
was  not  made  defendant  to  such  foreclosure 
proceeding.    The  Metzner  Liquor  Company, 


the  trustor  In  the  trust  deed  foreclosed,  bad 
parted  with  all  Interest  held  by  it  in  the  prop- 
erty covered  by  the  trust  deed,  by  a  sale  of 
such  property  to  appellants.  It  was  not 
sought  in  the  foreclosure  proceeding  to  recov- 
er a  personal  Judgment  against  the  Metzna- 
Liquor  Company.  The  relief  sought  was  la 
sell  the  property  covered  by  the  trust  deed, 
and  apply  the  proceeds  of  such  sale  upon  the 
indebtedness  secured  thereby,  and  to  have  the 
lien  evidenced  by  such  trust  deed  declared  su- 
perior to  the  claims  of  appellants  and  tbd 
claim  of  appellee.  The  Metzner  Liquor  Com- 
pany had  no  interest  in  the  proceeding.  The 
only  parties  interested  therein,  other  than 
plaintiff,  were  the  defendants,  the  present 
appellants,  and  appellee.  They  had  the  op- 
portunity, by  being  made  defendants  to  such 
proceeding,  to  contest  the  validity  of  plaintiff's 
lien  under  the  alleged  trust  deed,  and  its  al- 
leged superiority  to  their  respective  claims. 
We  can  see  no  reason  why  the  Metzna-  Liq- 
uor Company  was  a  necessary  party  to  sudt 
proceeding. 

It  is  further  contended  that  the  property 
covered  by  the  trust  deed  was  not  the  same 
property  as  that  advertised  for  sale,  and  was 
not  the  same  proi>erty  as  that  contained  In 
the  bill  of  sale.  By  parol  testimony,  it  ap- 
pears that  It  was. 

It  was  further  contended  that  the  sheriff's 
deed  made  In  pursuance  of  the  certificate  of 
sale  was  void  because  an  order  of  court  ap- 
proving the  sale  was  not  made  previous  to 
the  execution  of  this  deed.  This,  under  our 
statute,  was  not  necessary. 

The  Judgment  below  should  be  affirmed. 
Aflirmed. 


IJ5  MOND  V.  HARRISON  et  at 
(Court  of  Appeals  of  Colorado.    Dec.  8.  1902.) 

INSCRANCB    POUCT— FAILORB    TO    READ- 
FRAUD  —  ESTOPPEL  —  APPEAL  — 
GROUNDS  OF  DECISION. 

1.  Where  insurance  agents  contracted  to  fur- 
nish defendant  a  policy  containing  certain  pro- 
visions, and.  on  teudermg  the  policy,  one  of  the 
agents  pretended  to  read  that  part  of  the  pol- 
icy containing  the  stipulated  provisions,  sod 
falsely  stated  to  defendant  that  the  policy  con- 
tained such  stipulations,  and,  relying  on  ttiis. 
defendaQt  executed  notes  for  the  premium,  and 
filed  the  policy  awajr  without  reading  it,  such 
agents  were  not  entitled  to  contend,  in  an  ac- 
tion to  recover  on  one  of  the  notes  so  given, 
that  defendant  was  estopped  to  repudiate  the 
contract  for  fraud  by  his  failure  to  ascertain 
the  provisions  of  the  policy  until  nine  mootba 
from  its  deiiverv. 

2.  Where  a  judgment  Is  correct  on  other 
grounds  than  those  on  which  it  was  based  br 
the  trial  court,  it  will  not  be  reversed  on  appeaL 

Appeal  from  district  court,  Arapahoe  comi- 
ty. 

Action  by  R.  F.  Le  Mond  againat  Joaeiib 
H.  Harrison  and  another.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

f  1.  Se«  Estoppel,  vol.  19,  Cent.  Dig.  I  ML 
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Patterson,  Rlcbardson  &  Hawkins,  for  ap- 
pdlant  Goudy  &  Twltchell  and  C.  H.  Red- 
mond, for  appellees. 

WILSON,  P.  J.  PlalntlflTs,  as  agents  for 
the  Penn  Mutual  Life  Insurance  Company, 
contracted  with  the  defendant  to  have  issued 
to  biin  by  that  company  a  certain  specified 
kind  of  policy  of  insurance  upon  his  life;  and 
be  agreed  to  accept  it,  and  to  pay  therefor  a 
certain  stipulated  annual  premium  for  the 
period  of  20  years.  To  cover  the  payment  of 
premium  for  the  first  year,  defendant  execut- 
ed and  delivered  his  two  several  promissory 
notes,  each  for  one-half  of  the  premium,  both 
payable  to  plaintiffs,  and  maturing  at  dlfter- 
«nt  dates  during  the  year.  Shortly  sulwe- 
^uent,  Mr.  Harrison,  of  the  firm,— one  of 
plaintiffs,— delivered  a  policy  to  defendant, 
«nd,  at  the  time  of  doing  so,  read  to  him,  or 
pretended  to  read  to  him,  a  part  of  It,  which 
indicated  that  it  was  In  accordance  with  their 
agreements,  and  also  told  him  that  such  was 
the  case.  Relying  upon  this,  defendant  laid 
the  policy  away  without  reading  it  The  first 
premium  note  becoming  due  was  promptly 
paid  by  the  defendant.  Before  maturity  of 
the  second  note,  defendant  discovered  that  the 
policy  was  different  In  material  respects  from 
that  for  which  he  had  contracted,  and  from 
that  it  was  represented  to  be  at  the  time  of 
Its  delivery.  Thereupon,  taking  the  policy, 
be  went  to  see  the  plaintiffs,  and  insisted  that 
tbe  matter  should  be  fixed  up,  and  a  po.icy  is- 
sued to  him  in  accordance  with  the  agree- 
ment. Plaintiffs  assured  him  that  it  would  be 
4iU  right,  at  various  interviews  had  between 
tbe  parties  during  several  weeks  after  the  dis- 
covery. It  was  finally  agreed  that  tbe  mat- 
ter should  be  adjusted  by  the  issuance  to  de- 
fendant of  another  policy  for  a  similar 
amount,  in  lieu  of  the  one  received,  and  the 
premium  on  which  would  be  less^  but  this 
was  never  issued.  The  second  note  maturing 
pending  these  negotiations,  payment  was  de- 
manded through  a  bank,  and,  being  refused, 
plaintiffs  Instituted  this  suit.  Defendant,  tu 
answer,  pleaded  the  fraud  which  had  been 
practiced  upon  him  by  the  plaintiffs.  He  also 
«et  up  a  counterclaim,  asking  for  the  recov- 
ery of  the  sum  paid  by  him  In  liquidation  of 
tbe  first  note.  The  execution  and  delivery  of 
tbe  note  being  admitted,  the  defendant,  on 
trial,  was  allowed  the  opening  and  closing. 
At  tbe  conclusion  of  the  testimony  offered  in 
bis  behalf,  the  court,  on  motion  of  plaintiffs, 
granted  a  nonsuit  as  to  tbe  counterclaim  of 
defendant,  and,  as  to  the  suit  upon  the  note, 
directed  the  Jury  to  return  a  verdict  in  favor 
of  plaintiffs  for  tbe  full  amount  thereof.  Tbe 
facts  which  we  have  stated  we  gather  from 
tbe  evidence  on  behalf  of  tbe  defendant, 
•which,  of  course,  for  the  purposes  of  plain- 
tiffs' motion,  was  admitted  to  be  true.  The 
action  of  tbe  court  was  specifically  based  up- 
on the  ground  that  defendant  was  estopped 
from  setting  up  the  defense  attempted,  he- 
■c.niisc  of  his  negligence  for  an  unreasonable 


length  of  time— nine  months— in  objecting  to 
the  policy.  It  held,  in  effect  that  it  was  the 
duty  of  the  defendant— the  contract  bavins 
been  reduced  to  writing— to  have  read  It  at 
tbe  time  of  its  delivery,  or  to  have  been  rea- 
sonably diligent  in  doing  so,  and  making  his 
objections  thereto.  If  any  existed.  Whilst,  as 
a  general  proposition  of  law,  the  court  was 
correct.  It  seems  equally  clear  to  us  that  un- 
der tbe  circumstances  of  this  case,  it  was  in 
error.  We  think  that  it  does  not  lie  within 
tbe  mouths  of  plaintiffs  to  set  up  this  defense 
to  their  own  wrong.  It  was,  according  to  tbe 
evidence,  their  wrongful  reading  of  the  policy 
and  misrepresentations  at  tbe  time  of  delivery 
which  Induced  tbe  defendant  not  to  read  it. 
Brocks  V.  Matthews  (Ga.)  3  S.  E.  627;  Barnes 
V.  Insurance  Co.,  75  Iowa,  12,  39  N.  W.  122, 
9  Am.  St  Rep.  450.  If  this  suit  were  be- 
tween tbe  Insurance  company  and  the  defend- 
ant, tbe  case  might  present  a  different  phase. 
Plaintiffs,  however,  being  the  agents  who  ef- 
fected tbe  Insurance,  and  tbe  parties  who,  it 
is  alleged,  perpetrated  tbe  fraud,  cannot  thus 
be  allowed,  we  think,  beyond  question,  to  de- 
fend against  their  own  wrong. 

Counsel  for  plaintiffs  practically  conceded 
In  argument  that  the  learned  trial  Judge  stat- 
ed tbe  law  too  broadly,  as  applicable  to  the 
circumstances  of  this  case,  but  urges  that 
the  Judgment  Ls  correct  on  other  grounds,  and 
therefore  should  be  maintained,  although  the 
reasoning  of  the  court  In  support  of  it  may 
have  been  wrong.  It  is  true  that  It  is  within 
the  province  of  appellate  courts  to  so  act  in 
such  cases.  Home  Ina  Co.  v.  Atchison,  T.  & 
S.  P.  R.  Co.,  19  Colo.  48,  34  Pac.  281.  It  by 
no  means  so  clearly  appears  in  this  case,  if 
at  all,  that  the  Judgment  ought  to  be  sustain- 
ed upon  any  of  the  grounds  covered  by  the 
motion  of  plaintiffs,  as  to  Justify  this  court 
in  the  exercise  of  this  discretionary  power. 
It  rather  appears  to  us,  from  the  record  here 
presented,  that  the  cause  of  Justice  would  be 
better  subserved  by  reversing  tbe  Judgment 
and  remanding  the  cause  to  the  district  court 
for  a  new  trial,  when  these  questions  can  be 
specifically  raised  and  argued  by  counsel,  and 
passed  upon  by  the  trial  court. 

The  Judgment  will  be  reversed.    Revei-sed. 


JOHNSTON-WOODBURY    HAT    CO.    v. 
LIGHTBODY. 

(Court  of  Appeals  of  Colorado.     Dee.  8.  1902.) 

MASTER  AND  SERVANT— EMPLOYMENT— CON- 
TRACT—CONSTRUCTION— EVIDENCE —USAGES 
—APPEAL— REVIEW-CONFLIOTINO  EVIDENCE 
—HARMLESS  ERROR. 

1.  A  finding  of  the  trial  court  on  conflictint; 
evidence  will  not  be  reversed  on  appeal  where 
it  is  not  manifestly  against  tbe  weight  of  evi- 
dence. 

2.  Where  plaintiff  alleged  breach  of  an  oral 
contract  to  hire  him  "for  a  period  of  one  year, 
for  the  season  commencing  December  1,  1897," 
the  words  "for  the  season"  qualified  the  pre- 
ceding words,  "for  a  period  of  one  year,"  and 
benee  testimony  was  admissible  to  show  what 
constituted  the  "season."  i      ^-»^^^i^ 
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8.  Where  plaintiff  was  employed  by  defendant 
as  a  travelios  salesman  for  the  senRon  commen- 
cing Dec«mb<>r  1,  1897,  evidence  of  a  known 
usage  and  custom  in  the  trade  as  to  what  coii- 
Btituted  a  season's  employment  was  admissible. 

Appeal  from  district  court.  Las  Animas 
county. 

Action  by  J.  W.  Llghtbody  against  the 
Johnston-Woodbury  Hat  Company.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Jobn  J.  Herring,  for  appellant  A.  C.  Mc- 
Chesney.  A.  3,  Abbott,  and  John  A.  Gordon, 
for  appellee. 

WII50N,  P.  J.  Plaintiff  was  employed  by 
defendant,  a  trbolesale  mercantile  company, 
as  a  traveling  salesman,  under  a  verbal  con- 
tract, "for  a  period  of  one  year,  for  the  season 
commencing  December  Ist,  1897."  He  brings 
this  suit  to  recover  a  balance  alleged  to  be 
due  bim  on  bis  salary.  The  defense  Is  that 
plaintiff  abandoned  the  contract,  without 
cause,  about  the  22d  day  of  October,  1898, 
and  thereafter  failed,  neglected,  and  refused 
to  render  any  services  for  or  on  behalf  of  de- 
fendant as  required  by  the  contract  The 
controlling  question  Involved  Is  one  of  fact 
exclusively.  This  having  been  found  against 
the  defendant  by  the  trial  court  upon  conflict- 
ing testimony,  and  the  finding  not  being  man- 
ifestly against  the  weight  of  the  evidence,  and 
there  being  sufficient  to  support  it  this  court 
onder  the  usual  rule,  must  be  concluded  by  it 

About  the  only  question  of  law  which  It 
would  appear  could  be  raised  by  the  defend- 
ant is  with  reference  to  the  admission  of  evi- 
dence on  the  part  of  the  plaintiff  to  show 
when  the  season  for  the  discharge  of  duties 
by  the  plaintiff  as  traveling  salesman,  under 
the  contract  ended,  tipon  the  ruling  of  the 
court  in  this  respect  the  defendant  predicates 
error,  but  we  think  Its  position  cannot  be 
maintained.  In  the  first  place,  plaintiff  alleg- 
ed In  his  complaint  that  the  contract  of  his 
employment  was  for  a  period  of  one  year,  for 
the  season  commencing  December  1,  1897, 
and  this  allegation  is  expresdy  admitted  by 
the  defendant  in  its  answer.  It  would  seem 
that  the  words  "for  the  season"  were  used, 
qualifying  the  words  preceding  tt,  "for  a  peri- 
od of  one  year,"  and  hence  the  testimony  was 
admissible  to  explain  what  the  words  meant 
—what  constituted  a  season.  Such  evidence 
would  be  explanatory  only,  and  not  contra- 
dictory of  the  terms  of  an  express  contract 
Even  if  the  words  "for  the  season"  should 
have  been  omitted  from  tbe  contract  the  tes- 
timony as  to  what  constituted  the  season,  un- 
der the  known  usage  and  custom  of  the  trade, 
might  have  been  admissible  under  a  general 
rule  of  evidence,  well  established,  and  special- 
ly recognized  by  this  court  Bradbury  v.  But- 
ler, 1  Colo.  App.  433.  29  Pac.  463.  In  that 
case  it  was  said,  "Parties  who  contract  on  a 
subject-matter  concerning  which  known  usa- 

^  3.  See  Cuitoma  and  Uuxes,  voL  IS,  Cent.   Dig. 


ges  prevail,  incorporate  such  usages,  by  hnpU- 
cation,  into  their  agreements,  if  nothing  is 
said  to  the  contrary.  Hostetter  ▼.  Park,  131 
U.  S.  80,  11  Sup.  Ct  1,  34  L.  Ed.  568."  Be- 
sides, all  testimony  in  regard  to  the  custom 
or  usage  of  the  trade,  and  explanatory  ot 
what  was  meant  by  the  "season,"  could  be 
eliminated,  and  still  tbe  finding  of  the  court 
should  be  sustained.  E>en  if  the  admission 
of  such  testimony  was  error.  It  was  error 
without  prejudice,  because  there  was  some 
evidence  showing  that  plaintiff  actually  did 
perform  services  in  the  line  of  his  employ- 
ment by  the  defendant  during  the  month  of 
November,  1898,  which  was  the  month  tai  dis- 
pute. 

For  the  reasons  given,  the  Judgment  most 
be  affirmed.    Affirmed. 

GUNTER,  J.,  not  sitting. 


SMITH  T.  BULKLEY  et  al. 

(Court  of  Appeals  of  Colorado.     Dec.  8,  1902.) 

CORPORATIONS— OPFICBRS— ULTRA   VIRKS-DJ- 
JUNCTION— SUIT  BY  STOCiCHOLORRS. 

1.  A  stockholder  may  not  sue  to  enjoin  a 
sale  under  a  mortgage  on  corporate  property 
given  by  an  officer  of  the  corporation  for  hi* 
own  benefit  without  showing  that  every  rea- 
sonable effort  has  been  made  through  the  prop- 
er channels  to  induce  corporate  action. 

2.  Where  a  corporation  had  been  enjoined 
from  bringing  any  action  to  prevent  a  sale  on- 
der a  trust  deed  given  by  the  corporation,  sacb 
fact  did  not  authorize  a  suit  by  a  stockholder, 
enjoining  the  sale  on  the  ground  that  the  mort- 
gage was  ultra  vires,  in  that  it  was  given  by 
the  president  of  tbe  corporation  for  nis  own 
benebt  in  the  absence  of  any  showing  of  colin- 
sion  between  tbe  directors  and  the  plaintiff  in 
the  snit  against  tbe  corporation,  or  refnsal  of 
tbe  directors  to  take  steps  to  dissolve  the  In- 
junction. 

Error  to  district  court  Pitkto  county. 

Suit  by  Byron  J.  Smith  against  Frederick 
O.  Bulkley  and  others.  From  a  judgment 
sustaining  a  demurrer  to  the  complaint  and 
dismissing  the  suit  plaintiff  brings  emr. 
Affirmed. 

A.  S.  Blake,  li.  J.  Stork,  T.  J.  O'Donnell, 
and  J.  Warner  Mills,  for  plaintiff  In  errcr. 
Thomas,  Bryant  &  Lee,  for  defendants  In 
error. 

GUNTER,  J.  A  general  demurrer  to  tbe 
complaint  was  sustained,  and  a  judgment  ot 
dismissial  entered.  Plaintiff  appealed.  The 
allegations  of  the  complaint  pertinent  to  this 
ruling  are:  Plaintiff  is,  and  was  at  all  tin>es 
mentioned  therein,  a  stocltholder  of  the  Ta- 
bor Mines  &  Mills  Company,  a  corporation, 
and  sues  for  himself  and  others  siniUarly 
situated.  June  12,  1803,  tbe  president  and 
secretary  of  the  cori)oration  gave  a  note  and 
trust  deed— the  latter  on  corporate  real  es- 
tate—with the  purpose  of  borrowing  furdi 
for  the  individual  use  of  said  president  ob- 
tained the  same  thereby,  and  the  money  so 
obtained  was  so  used;    all  of  which  facts 
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were  known  to  the  lender  of  tbe  money  and 
the  present  holder  of  the  note,  Frederick  O. 
Bulkley.  On  May  23,  1896,  the  trustee  in  the 
above  trust  deed  advertised  the  proi)erty  cov- 
ered thereby  for  sale  June  15th  next  there- 
after. This  action  was  brought  against  the 
Tabor  Mines  &  Mills  Company  and  three  of 
its  directors  to  have  the  noticed  sale  enjoin- 
ed, and  the  note  and  trust  deed  canceled,  the 
plalntlfT  contending  that  the  giving  of  the 
note  and  trust  deed  was  an  ultra  vires  act 
of  the  president  and  secretary  of  the  corpora- 
tion. It  further  appears  from  tbe  complaint 
that  four  directors  of  the  corporation,  for  the 
first  year  of  its  existence,  were  named  In  the 
articles  of  Incorporation  at  the  time  of  tbe 
organization  of  the  corporation,  March  16, 
1893,  and  that  no  election  of  directors  had 
been  held  since. 

The  act  complained  of— the  giving  of  the 
note  and  trust  deed— was  an  alleged  attempt 
to  misappropriate  assets  of  the  Tabor  Mines 
&  Mills  Company.  It  was,  therefore,  a 
wrong  attempted  against  the  corporation,  a 
direct  wrong  to  it,  and  only  an  indirect  wrong 
to  the  stockholder,  the  plaintiff  herein.  The 
right  to  bring  an  action  to  redress  this  wrong 
was  in  the  corporation,  which  sustained  it. 
The  wrong  was  committed  June  12,  1893. 
The  present  action  for  relief  was  instituted 
by  plaintiff  June  8,  1896.  As  to  when  he  first 
ascertained  that  the  wrong  had  been  com- 
mitted the  complaint  is  silent.  It  does  not 
appear  that  he  or  any  other  person  at  any 
time,  although  three  years  elapsed  between 
the  giving  of  this  note  and  trust  deed  and 
the  institution  of  this  action,  requested  the 
board  of  directors  of  defendant  corporation 
to  institute  this  suit  nor  is  any  explanation 
offered  as  to  why  he  made  no  effort  to  in- 
duce action  by  the  proper  corporate  officers 
for  relief  from  the  alleged  wrong.  No  allega- 
tion Is  made  of  any  effort  to  have  the  stock- 
holders take  steps,  by  removal  of  the  board 
of  directors  or  otherwise,  for  righting  this 
alleged  wrong.  So  far  as  we  are  advised  by 
the  complaint,  the  stockholder  Instituted  this 
action  to  redress  the  alleged  corporate  wrong 
without  ever  having  made  any  effort,  through 
the  officers  or  stockholders  of  the  corpora- 
tion, to  have  such  action  brought,  and  with- 
out offering  any  explanation  why  such  appli- 
cation was  not  made  by  him  before  institu- 
tion of  this  action.  The  authorities  are  at 
one  that  under  such  circumstances  an  action 
by  the  stockholder  will  not  lie.  The  powers 
of  a  corporation  are  exercised  by  the  stock- 
holders In  legal  session,  the  board  of  dhrect- 
ors,  and  other  agencies.  It  Is  necessary  for 
tbe  economic  and  efficient  management  of  a 
corporation  that  Its  powers  be  exercised  by 
the  proper  agencies.  To  permit  any  stock- 
holder to  Institute  an  action  in  the  corporate 
name  to  redress  an  alleged  corporate  wrong, 
without  a  showing  on  his  part  that  every  rea- 
sonable effort  had  been  made  through  the 
proper  channels  to  Induce  corporate  action, 
and  that  unredressed  wrong  would  result  to 


the  corporation  unless  be  were  permitted  to 
sue,  would  be  to  tolerate  a  practice  prejudi- 
cial to  corporations  and  other  stockholders, 
and  one  violating  all  established  precedents. 
In  Miller  v.  Murray,  17  Colo.  408,  30  Pac.  46, 
a  stockholder  sued  in  behalf  of  himself  and 
other  stockholders  similarly  situated  to  re- 
dress a  wrong  sustained  through  an  alleged 
misappropriation  of  corporate  assets.  Re- 
lief was  denied,  the  ground  therefor  being 
that  he  had  made  no  effort  through  tbe  stock- 
holders of  the  corporation  to  have  a  suit  to 
redress  the  wrong  brought  by  the  corporation. 
In  the  course  of  the  opinion  It  is  said:  "The 
vast  and  Increasing  Importance  of  the  busi- 
ness transacted  by  corporations  and  the  im- 
mense number  of  stockholders  in  many  of 
these  companies  require  that  the  courts 
should  closely  scrutiulze  actions  brought  by 
stockholders  where  the  cause  of  action  is 
primarily  one  belonging  to  the  company.  If 
it  be  once  conceded  that  such  companies  may 
be  embarrassed  and  subjected  to  cost  and  ex- 
pense by  every  stockholder  who  thinks  he 
has  a  grievance,  tbe  usefulness  of  corpora- 
tions would  be  seriously  crippled."  Therein 
It  is  further  said:  "Among  other  requisites 
of'  a  bill  of  this  nature.  In  addition  to  the 
grievances  which  would  warrant  this  kind  of 
relief  to  the  company.  It  was  held  that,  before 
the  shareholder  could  be  allowed  to  conduct  a 
litigation,  he  should  satisfactorily  show  that 
he  had  exhausted  all  the  means  within  his 
reach  to  obtain  within  the  corporation  Itself 
redress  of  his  grievances.  In  addition  to 
making  an  earnest  effort  to  Induce  the  man- 
aging body  of  the  corporation  to  seek  relief, 
he  must  further  show.  If  he  fails  with  the 
directors,  that  he  has  made  an  honest  effort 
to  obtain  relief  through  the  stockholders  as 
a  body.  If  time  permits  or  has  permitted  him 
to  do  so.  And,  If  this  be  not  done,  he  must 
show  cause  why  it  could  not  be  done,  or  that 
it  would  be  unreasonable  to  require  It."  See, 
also,  Hawes  v.  Oakland,  104  U.  S.  450,  26  L. 
Ed.  827;  Jones  v  Mining  Co..  20  Colo.  421, 
38  Pac.  700;  Beshoar  v.  Chappell,  6  Colo. 
App.  323.  332,  40  Pac  244;  People's  Sav. 
Bank  v.  Colorado  MIn.  Exch.  BIdg.  Co.,  & 
Colo.  App.  354.  356,  46  Pac.  620;  Hutton  v. 
Joseph  Bancroft  &  Sons  Co.  (C.  C.)  83  Fed. 
17.  The  plaintiff  alleges  as  a  reason  for  the 
violation  of  tbe  above  rule  the  following: 
That  on  May  29,  1896,  a  suit  was  Instituted 
In  the  district  court  of  Arapahoe  county. 
Cola,  by  the  above  Fred  G.  Bulkley  and  the 
trustee  In  the  above  trust  deed.  Frank  Bulk- 
ley,  against  the  Tabor  Mines  &  Mills  Com- 
pany and  the  directors  thereof,  praying  an 
order  enjoining  the  defendants  therein  from 
bringing  any  action  against  Fred  Q.  Bulkley 
or  Frank  Bulkley  to  prevent  a  sale  under 
said  trust  deed,  and  that  a  temporary  writ 
of  Injunction  was  Issued  by  the  last-named 
court  In  accordance  with  said  prayer,  and 
"that,  owing  to  such  injunction.  •  •  • 
served  upon  the  Ist  day  of  June,  still  in 
force,  •  •  •  neither  the  company  nor  Its 
Digitized  by  LjOOQ  IC 
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board  of  directors  can  •  •  •  prosecute 
Any  suit  to  prevent  the  sale  of  this  property, 
wblcb  is  advertised  for  tbe  15th  Inst."  The 
pendency  of  such  suit  in  the  district  court  of 
Arapnhoe  county,  and  the  issuance  of  the  In- 
junction therein.  Is  no  reason  for  permitting 
the  stockholder  plaintlfT  to  maintain  the  pres- 
ent action,  but  is  a  further  reason  why  the 
present  action  should  be  dismissed.  It  is 
not  alleged  that  any  collusion  existed  be- 
tween the  directors  and  the  plaintiffs  in  the 
injunction  suit.  It  is  not  alleged  that  the 
-directors  have  not  taken  or  will  not  take  steps 
to  obtain  a  dissolution  of  tbe  injunction  there- 
in. So  far  as  we  are  advised  by  the  plead- 
ings, no  reason  existed  wby  the  directors 
would  not  contest  such  writ  of  Injunction. 
We  cannot  ];>re8um»  that  the  directors  in  such 
suit  would  not  attempt  to  obtain  a  dissolu- 
tion of  the  injunction,  and  either  in  such  ac- 
tion, or  some  other  appropriate  action,  at- 
tempt to  secure  the  relief  here  sought  by 
{ilaiutlff.  Further,  the  writ  of  injunction  is- 
sued by  the  district  court  of  Arapahoe  coun- 
ty was  as  effective  against  this  plaintiff  as 
a  stockholder  as  it  was  against  the  corpora- 
tion. "Whilst,  as  hereafter  seen,  the  stock- 
bolder  Is  denied  tbe  privilege  of  appearing 
4Uid  contesting  the  merits  of  a  suit  against 
tbe  corporation,  although  he  may  be  ultimate- 
ly liable  in  respect  of  the  Judgment  therein 
rendered,  yet  when  a  Judgment  is  rendered 
against  the  corporation  it  establishes,  as  con- 
clusively as  any  Judgment  can  establlsb,  the 
matter  In  litigation,— tbe  llablUty  of  the  cor- 
poration to  pay  the  debt  Like  any  othw 
Judgment,  it  may  be  Impeached  for  fraud,  or 
for  want  of  Jurisdiction,  by  a  party  entitied 
to  question  it;  but  it  cannot  be  assailed  col- 
laterally by  a  stockholder  for  any  other  cause, 
when  sought  to  be  charged  in  respect  of  It 
It  is  valid  until  reversed  in  a  direct  proceed- 
ing, and  concludes  the  stockholder,  who  Is  In 
privity  with  the  corporation."  3  Thomp. 
Corp.  (  .1392.  "When  subscribing  for  his 
shares  aud  entering  Into  the  organization,  he 
undertakes  the  responsibility  for  tbe  result  of 
litigation  in  which  the  corporation  becomes 
Involved  to  which  he  Is  not  a  party  and  has 
not  been  given  an  opportunity  to  defend 
personally.  He  Is  then  represented  by  offi- 
cers who  are  not  only  authorized  to  take 
charge  of  all  litigation,  but  whose  duty  it  is 
so  to  do:  and  why  should  not  those  whom 
the  officers  represent  be  held  privies  in  in- 
terest and  concluded  by  tbe  result  In  tbe  ab- 
sence of  fraud  and  collusion?  There  would 
seem  to  be  no  middle  ground  on  which  to 
place  a  Judgment  against  a  corporation;  and, 
if  the  stockholders  are  bound  under  any  cir- 
cumstances, they  must  be  under  all.  This  is 
the  common  conclusion  of  nearly  all  of  the 
<x>urt8,  although  their  reasons  are  not  alw  lys 
the  same."  Holland  v.  Development  Co.,  U5 
Minn.  324,  68  N.  W.  50,  60  Am.  St  Rep.  480. 
"Where  a  valid  Judgment  is  rendered  against 
a  corporation,  the  stockholders  are  bound 
thereby  In  respect  to  corporate  matters,  and 


such  Judgment  is  not  4H>en  to  coUatCTal  at- 
tack." Hawkins  v.  Glenn,  131  U.  S.  310.  320, 
9  Sup.  Ct  739,  33  L.  Ed.  184.  "A  stock- 
holder is  so  far  an  integral  part  of  tbe  cor- 
poration that  in  view  of  the  law,  be  is  a 
privy  to  tbe  proceedings  touching  the  body 
of  which  he  is  a  member."  Id.  "Wbere  the 
company  itself  has  ahready  brought  suit  on  a 
cause  of  action,  and  has  been  defeated,  a 
stockholder  cannot  bring  suit  on  the  same 
cause  of  action  on  behalf  of  tbe  corporation, 
even  though  the  former  case  was  decided  in 
another  state."  2  Cook,  Corp.  {  784.  The  is- 
suance and  service  of  tbe  writ  of  inJuncUon 
in  tbe  suit  pending  in  tbe  district  court  of 
Arapahoe  county  enjoining  any  procedure  to 
question  tbe  trust  deed  Involved  herein  bound 
the  corjwration,  and  prevented  it  from  bring- 
ing tbe  present  action,  and  Just  as  effectively 
so  operated  upon  this  plaintiff.  To  entertain 
the  present  suit  would  be  to  permit  the  dis- 
trict court  of  Pitkin  county  to  violate,  through 
Its  procedure,  an  Injunction  issued  out  of  tbe 
district  court  of  Arapahoe  county  in  a  mat- 
ter wherein  the  last-mentioned  court  had  Jo- 
risdiction  of  the  subject-matter  and  the  par- 
ties. 

For  reasons  above  stated,  we  think  the 
complaint  herein  failed  to  state  a  cause  of  ac- 
tion, and  that  the  lower  court  was  right  in  so 
holding.    Its  Judgment  should  ^e  atBrmed. 

Affirmed. 


LAMBERT  v.  LA  CONNER  TRADING  & 
TRANSP   CO.* 

(Supreme  Court  of  Washington.     Dec  2. 
1002.) 

MASTER    AND    SERVANT— INJURT    TO    THISO 

PERSON— EVIDENCE— STATEMENT  OP 

SERVANT— RES  GESTiE. 

1.  Id  an  action  against  a  shipowner  for  in- 
juries to  a  servant  a  statement  of  the  master 
of  tbe  ship  at  tbe  time  or  immediately  after  tbe 
injury  is  admissible  as  res  gestse. 

Appeal  from  superior  court  King  county: 
W.  R.  Bell,  Judge. 

Action  b.v  Joseph  P.  Lambert  against  Im 
Conner  Trading  &  Transportation  Company. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.    Reversed. 

A.  W.  Bnddress,  for  appellant  Ira  Bron- 
Bon,  for  respondent 

DUNBAR,  J.  The  appellant  (plaintiff) 
brought  this  action  against  the  respondent 
to  recover  damages  for  personal  injuries  re- 
ceived by  him  while  In  tbe  employ  of  tbe 
company,  caused  by  tbe  alleged  negligence 
of  the  company  in  running  its  steamer  into 
a  drawbridge.  The  case  was  tried  by  a  Jury, 
and,  upon  the  conclusion  of  plaintlfTs  testi- 
mony, the  court,  on  motion  of  the  defendant 
granted  a  nonsuit  on  the  ground  that  the 
testimony  introduced  by  the  plaintiff  did  not 
show  negligence  on  tbe  part  of  the  defend- 
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ant  The  cause  was  dismissed,  and  from 
said  Judgmcut  of  dismissal  tliis  appeal  is 
taken. 

This  cause  will  have  to  be  reversed  in  any 
event  for  the  following  error,  wliicb.is  as- 
signed by  the  appellant:    The  appellant  souglit 
to  prove  by  a  witness  that  the  master  of  the 
boat  liad  made  certain  statements  Immedi- 
ately after  the  accident  occurred.    Objection 
was  made  to  this  testimony,  which  objection 
was  sustained  by  the  court    It  is  urged  by 
the  respondent  that  the  question   wus  nut 
sufBcieutly  limited  as  to  time,  and  that  it  did 
not   appear  that  it  was  at  or  immediately 
after    the    accident    that    the    conversation 
sought  to  be  elicited  was  indulged  in.    But 
we  think  tbe  respondent  is  mistaken  in  this 
regard.    On  page  15  of  the  record  appears 
the  following  question  asked  by  appellant's 
counsel  of  the  witness  Lambert:    "Did  you 
ever  Ijave  any  conversation  with  the  master 
of  this  vessel,  after  the  injury,  in  regard  to 
this   Injury?"    This  question   was  probably 
objectionable,  and  was  objected  to  by  Mr. 
Broason,  counsel  for  respondent  in  tbe  fol- 
lowing manner:    "If  the  court  please,  he  has 
abfrolntely  condemned  his  question  now  by 
placing  a  time  limit    This  master  could  not 
say   anything  after  this  injury  took  place 
which  would  in  any  way  affect  the  defendant 
in    this  case.    Tbe  master  of  a   vessel,  of 
course,  is  a  man  of  very  large  powers,  and 
can  bind  the  owners  to  a  very  large  extent, 
in  given  lines,  under  certain  fixed  rules.    But 
be  basn't  any  authority  to  make  statements 
and  admissions  after  tbe  transaction  has  oc- 
curred."   The  Court:    "I  sustain  the  objec- 
tion."   Counsel  for  tbe  appellant  then  sought 
to  make  the  question  more  definite  by  asking 
tiie  following:    "I  want  to  ask  you  whether 
or  uot  Immediately  after  the  injury,  the  mas- 
ter saw  you  in  regard  to  this  injury?"    An- 
swer:    "Why,  be  saw  me."    Question:    "Did 
be   talk  to  you  in  regard  to  {he  injury?' 
This  question  also  was  objected  to,  on  the 
ground  that  it  was  leading,  and  for  the  fur- 
ther reason  that  what  tbe  master  might  have 
talked  with  the 'witness  about  the  injury— 
vrbat  he  might  have  said  about  it— would  not 
have  any  effect  upon  the  trial  of  tbe  cause. 
Tbe  Court:    "I  thhik  not.    I  don't  think  be 
could  make  any  statement  at  all  that  would 
1)6    binding   upon   his   employers.     I   do  not 
tUiuk  tliat  that  was  within  tbe  scope  of  a 
master's  duties,  to  make  a  statement  after 
au   accident"    The  appellant  then  took  ex- 
ceptions to  the  ruling  of  the  court,  and  tbe 
cauise  proceeded.    So  that  it  plainly  appears 
that    the   appellant   was  precluded   by  the 
court  from  asking  any  questions  in  regard 
to  statements  made  by  tbe  master  immedi- 
ately after  the  accident  or  at  all.    It  is  con- 
tended   by  the  appellant  that  a  statement 
nj.ide  at  the  time  or  immediately  after  is  a 
purt  of  the  res  gestae,  and  admissible  as  such. 
Such  statements  made  at  the  time  have,  un- 
der all  authority,  been  held  admissible  as  a 
part  bf  the  res  gestte.    The  authorities  are 
70P.-61 


somewhat  divided  as  to  admissions  made 
after,  but  the  great  weight  of  authority,  and 
tbe  authority  which  this  court  has  followed, 
is  to  the  effect  that  statements  made  immedi- 
ately after  tbe  transaction  are  admissible  as 
a  part  of  tbe  transaction.  It  is  unnecessary 
to  cite  outside  authority,  for  this  court  has 
passed  directly  upon  this  proposition  in  Rob- 
erts V.  Mill  Co.,  70  Pac.  111.  That  was  an 
action  brought  against  a  mill  company  for 
damages  caused  by  the  negligent  operation 
of  a  railroad,  and  it  was  held  that  declara- 
tions of  a  general  superintendent  who  had 
direction  and  management  of  tbe  railroad, 
made  while  examining  the  wreck,  soon  after 
his  arrival  at  tbe 'scene  thereof,  three  hours 
after  it  occurred,  were  admissible  as  being 
part  of  the  res  gestae;  that  the  declarations 
were  not  the  narrative  of  a  past  event,  but 
were  the  natural  declarations  growing  out 
of  the  event,  and  were  so  nearly  contempora- 
neous with  the  accident  as  to  be  held  to  be 
in  tbe  presence  of  it.  The  authorities  relied 
upon  are  collated  and  cited  in  that  case,  and 
the  question  asked  by  the  appellant  In  this 
case  falls  squarely  within  the  rule  announ- 
ced. Without  specially  reviewing  the  testi- 
mony, we  think  sufficient  was  introduced  to 
warrant  the  court  in  submitting  tbe  question 
of  negligence  to  the  discretion  of  the  Jiu-y. 
The  question  has  been  so  often  discussed  by 
this  court  that  it  would  be  of  no  benefit  to 
discuss  tbe  proposition  again.  We  think  the 
cause  falls  within  tbe  rule  announced  in  Mc- 
Quillan V.  City  of  SeatUe,  10  Wash.  464,  3S 
Pac.  1119,  46  Am.  St  Rep.  799;  Steele  v. 
RaUway  Co.,  21  Wash.  287,  57  Pac.  820; 
Traver  v.  Railway  Co.,  25  Wash.  225,  65  Pac. 
284;  Jordan  v.  City  of  Seattle,  26  Wash.  61. 
66  Pac.  114;  Burlan  v.  Electric  Co.,  26  Wash. 
006.  67  Pac.  214;  and  Clukey  v.  Electric  Co., 
27  Wash.  70,  67  Pac.  379. 

The  other  errors  complained  of  will  prol>- 
ably  not  occur  again  on  a  retrial,  but  for  tbe 
errors  discussed  the  judgment  is  reversed. 

REAVIS,  C.  J.,  and  FULLERTON,  AN- 
DERS, and  MOUNT,  JJ..  concur. 


FIDELITY  INS.,  TRUST  &  S.\FE  DE- 
POSIT CO.  V.  NEI^SON  et  al. 
(Supreme   Court  of   Washington.     Dec.   2, 
1902.) 

CORPORATIONS— EXISTENCE  —  SPECIAL  ACT  — 
ADMISSIBILITY— FOREIGN  TRUSTEES— RESIG- 
NATION —  APPOINTME.NT  OP  SUCCESSORS  — 
RIGHT  TO  SUE— ASSIGNMENT  —  FORM  —  COR- 
RECTION OF  DEFECTS. 

1.  A  special  iDcorporatins  act  of  a  foreiKU 
state  is  admissible  to  establish  tbe  corpora- 
tion's existence,  without  proof  that  the  consti- 
tution of  such  state  permits  special  incorpora- 
tion acts,  which  are  prohibited  by  the  constitu- 
tion of  the  state  where  tbe  action  is  brought. 

2.  Where  trustees  appointed  to  take  charge 
of  a  decedent's  estate  resigned,  and  the  court 
ordered  that  plaintiff  corporation  be  appointed 
trustee  in  their  stead,  and  that  such  trustees  be 
dlsch.irKed  on  pajing  OTe^.aljl^|)j-g^^-(i^^ipg 
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hands  belonging  to  the  estate,  and  plaintiff  con- 
tinued to  act  as  sole  trustee  for  more  than  20 
years,  an  objection  in  a  collateral  proceeding 
that  plaintiff  could  not  maintain  the  same  with- 
out joining  the  resigned  trustees,  on  the  grouud 
that  no  order  was  entered  finally  disohiirgring 
such  resigned  trustees,  could  not  be  sustained. 
^  3.  Au  action  may  be  maintained  by  a  for- 
eign trustee  of  a  nonresident  decedent's  estate 
in  the  courts  of  Washington  to  recover  a  debt 
due  such  estate,  where  no  rights  of  local  cred- 
itors are  interfered  with. 

4.  Where  an  assignment  of  a  note  and  mort- 
gage was  insuflliiout  to  pass  title  to  the  as- 
signee, for  failure  to  insert  the  letter's  name  in 
the  assignment,  the  defect  was  cured  by  the 
subsequent  insertion  of  such  name  with  the  ex- 
press consent  of  the  assignor. 

Appeal  from  superior  court,  Spokane  coun- 
ty; G.  W.  Belt.  Judge. 

Action  by  the  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Company,  as  trustee  of  the  es- 
tate of  John  Gibson,  deceafied,  against  Ole 
B.  Nelson  and  others.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  Ole  B.  Nelson 
and  Angle  Nelson  appeal.    Affirmed. 

Adolph  Munter,  for  appellants.  Fitch  & 
Harris  and  A.  O.  Avery,  for  respondent. 

PULLBRTON,  J.  This  Is  an  actton  brought 
to  recover  upon  a  promissory  note,  and  to 
foreclose  a  mortgage  given  to  secure  the 
same.  The  note  and  mortgage  In  suit  were 
executed  and  delivered  by  the  appellants  to 
the  Solicitors'  Loan  &  Trust  Company,  a  cor- 
poration, which.  In  turn,  for  a  valuable  con- 
sideration, assigned  the  same  to  the  respond- 
ent. The  defenses  set  up  are  almost  wholly 
technical.  It  Is  not  disputed  that  a  large 
sum  (all  that  the  respondent  claims.  In  fact) 
is  justly  due  and  owing  upon  the  note  and 
mortgage,  but  it  Is  claimed  that  the  rcsiK>nd- 
ent  did  not  sufficiently  prove  Its  legal  capaci- 
ty to  maintain  the  action.  While  some  31 
a.sBlgnments  of  error  have  been  made,  they 
can  all  be  grouped  under  a  few  general 
bends;  and  it  is  In  this  manner  we  shall  pro- 
ceed to  consider  them,  without  making  ref- 
erence to  the  specific  assignments. 

1.  The  respondent  was  Incorporated  by  a 
special  act,  and  certain  acts  supplemental 
thereto,  of  the  legislature  of  the  state  of 
Pennsylvania.  It  sought  to  prove  Its  due  In- 
corporation by  producing  a  copy  of  these 
acts,  duly  authenticated  under  the  great  seal 
of  that  state.  It  is  contended  that  this  was 
insufficient,  because  It  was  not  shown  that 
the  legislature  of  that  state  had  constitu- 
tional power  to  pass  a  special  act  of  incorpo- 
ration. The  argument  is  that,  because  our 
own  constitution  prohibits  our  legislature 
from  creating  corporations  by  special  acts, 
we  must  presume,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  constitution  of 
Pennsylvania  Is  the  same,  and  hence  the  act 
relied  upon  is  unconstitutional.  Gunderson 
V.  Gunderson,  25  Wash.  450,  65  Pac.  791,  Is 
cited  as  maintaining  this  principle.  Wc  did 
say  in  that  case  that,  In  the  absence  of  a 
showing  to  the  contrary,  we  would  presume 
■  It  the  laws  of  a  sister  state  were  the  same 


as  our  own,  but  that  Is  not  the  present  caae. 
Here  there  Is  proof  of  a  law  of  the  sister 
state,  and,  if  we  were  to  Indulge  In  presump- 
tions at  all,  we  would  presume  that  It  yraa 
passed  with  all  due  formalities.  Is  within  the 
constitutional  powers  of  the  legislative  body 
which  passed  it,  and  Is  a  valid  and  existing 
law,  rather  than  presume  that,  because  our 
constitution  prohibits  such  a  law,  the  Penn- 
sylvania constitution  must  likewise  do  so. 
By  the  constitution  of  the  United  States, 
each  state  must  give  full  faith  and  credit 
to  the  public  acts,  records,  and  Judicial  pro- 
ceedings of  every  other  state;  and  it  •wonld 
not  be  doing  so  to  Ignore  a  statute  of  a  sis- 
ter state,  proven  with  the  due  fm-malltles 
required  by  our  own  laws,  merely  becaose 
such  an  act  could  not  be  passed  under  our 
own  constitution. 

2.  Among  the  powers  conferred  open  the 
respondent  by  the  act  Incorporating  It  is  the 
power  to  receive,  hold,  and  manage  trust 
estates.  Prom  the  evidence  It  appears  that 
one  John  Gibson  died  testate  In  Pennsylva- 
nia, leaving  a  large  amount  of  property, 
which  he  devised  to  three  trustees  by  naiut'. 
"and  their  successors,"  to  manage  and  dis- 
pose of  according  to  certain  directions  con- 
tained In  his  will.  One  of  the  trustees  nam- 
ed refused  to  qualify  as  such,  ahd  the  trust 
was  assumed  by  the  remaining  two.  Of 
these,  one  never  took  any  active  part  in  the 
management  of  the  trust  estate,  and  tbe  bur- 
den thereof  was  actually  carried  by  one. 
After  several  years  the  trustees  qualifying 
petitioned  the  orphans'  court  of  the  Pennsyl- 
vania county  to  be  relieved  of  their  duties 
under  the  trust;  reciting  in  their  petition  the 
foregoing  facts,  and  the  further  facts  that 
the  trustee  having  the  estate  actively  in 
charge  was,  owing  to  HI  health,  no  longer 
able  to  perform  the  duties  required  of  blm 
in  the  management  of  the  estate,  and  that 
the  other  did  not  desire  to  take  upon  him- 
self the  active  management  They  prayed 
that  they  be  discharged  of  tiie  trust,  and 
that  the  respondent  be  appointed  In  their 
place  and  stead.  All  parties  in  interest  ap- 
peared In  the  orphans'  court,  and  consented 
In  writing  that  the  petition  be  granted. 
whereupon  the  court  ordered  and  decreed 
that  the  respondent  "be  appointed  trustee  xm- 
der  the  trusts  of  the  said  will,  in  tbe  place 
and  stead  of  the  said"  petitioners,  and  fur- 
ther ordered  that  the  petitioners  be  dischar- 
ged as  such  trustees  on  paying  over,  trans- 
ferring, and  assigning  to  the  respondent  all 
the  property  In  their  hands  bclongins  to  tlie 
estate.  While  It  appears  that  the  resjmndent 
accepted  the  trust,  and  entered  upon  its  ai*- 
tlve  management  as  sole  trustee.  It  does  n.'t 
appear  that  any  subsequent  order  vras  en- 
tered discharging  the  old  trustees;  and  from 
this  it  is  argued  that  the  respondent  is  not 
shown  to  be  the  sole  trustee,  and  cannot 
maintain  this  action  without  Joining  its  co- 
trustees. It  is  evident,  however,  that  the 
respondent  and  tJie  persons  originally  natneA 
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as  trustees  did  not  become  co-tmstees  under 
the  order  of  the  court  The  respondent  was 
appointed  In  the  "place  and  stead"  of  the 
original  trustees,  not  to  act  Jointly  with 
them;  and.  If  It  is  not  the  sole  trustee,  it  is 
not  a  trustee  at  all.  Nor  do  we  think  the 
order  can  be  construed  not  to  be  immediately 
operative.  The  phrase  "discharged  as  trus- 
tees," in  the  coucluding  port  of  the  order, 
evidently  means  discharged  from  liability  un- 
der the  trust,  rather  than  from  the  active 
performance  of  it.  But  more  tlian  this,  it 
appears  ttrnt  the  respondent  entered  upon  the 
performance  of  the  duties  of  the  trust  im- 
mediately after  this  appointment,  and  has 
continued  in  the  performance  of  those  du- 
ties, acting  at  all  times  as  sole  trustee,  for 
more  than  20  years,  without  question  as  to 
Its  right  by  any  of  the  parties  interested  in 
the  trust  estate.  This  alone  is  suthcient  evi- 
dence of  right.  Certainly  no  one  interested 
in  the  trust  estate  could  raise  this  question 
at  this  late  day,  and  a  stranger  thereto 
ought  not  to  be  permitted  to  do  so  in  order 
that  be  may  defeat  the  collection  of  a  Just 
debt  owing  by  him  to  the  trust  estate. 

3.  Another  reason  urged  for  reversal  Is 
that  the  respondent  cannot  maintain  an  ac- 
tion as  trustee  witliin  this  state.  Strictly 
spealiing,  perhaps,  a  trustee  deriving  bis 
IKiwers  from  statute  or  Judicial  appointment 
cannot,  as  of  right,  maintain  an  action  in 
courts  outside  of  the  Jurisdiction  of  his  ap- 
pointment, and  the  tendency  of  the  courts  in 
earlier  times  was  to  refuse  to  entertain  such 
actions.  It  may  be  true,  also,  that  this  privi- 
lege is  even  now  generally  denied  to  execu- 
tors and  administrators.  But  this  court  has, 
iu  common  with  many  other  courts,  adopted 
a  different  rule  with  reference  to  certain 
classes  of  trustees,  such  as  receivers,  as- 
signees, and  like  officers,  and  permitted  these 
to  maintain  actions  when  to  do  so  does  not 
interfere  with  the  rights  of  local  creditors 
pursuing  their  remedies  in  the  local  courts. 
Whitman  v.  Mast,  Burford  &  Burwell  Co., 
11  Wash.  318,  39  Pac.  049,  48  Am.  St  Rep. 
874;  Happy  v.  Prickett  2i  Wash.  290.  64 
Pac.  528.  See,  also,  for  the  general  rule. 
Land  Co.  v.  Hoag  (Cal.)  64  Pac.  1073,  and 
cases  there  collected.  The  privilege  is  ex- 
tended to  these  officers  on  the  principle  of 
comity,  and  there  would  seem  to  be  no  Just 
reason  for  making  a  distinction  between 
tiiem  and  a  trustee  having  the  powers  pos- 
sessed by  the  one  before  us.  As  no  local 
creditor  is  affected,  we  think  the  right  of 
.action  should  not  be  refused. 

4.  Some  question  is  made  as  to  the  validity 
of  the  assignment  from  the  original  mort- 
gagor to  the  respondent  it  appearing  tliat  the 
name  of  the  respondent  was  not  inserted  in 
tbe  blank  form  of  assignment  used  until 
«ome  time  after  the  transfer  was  actually 
made.  As  tbe  note  and  mortgage  were  ac- 
tually paid  for  and  delivered,  it  would  seem 
tbat  in  a  court  of  equity  a  showing  of  a 
Xailnre  to  make  a  formal  indorsement  of  the 


papers  ought  not  be  be  fatal  to  the  right  of 
the  purchaser  to  recover  thereon;  but  •» 
this  as  it  may,  it  was  shown  by  the  uncon- 
tradicted testimony  that  tbe  respondent's 
name  was  afterwards  Inserted  in  the  blanks 
with  the  express  consent  of  the  assignor. 
If  title  did  not  fully  pass  by  the  sale  and  de- 
livery, it  did  so  by  the  later  transaction. 
The  Judgment  iS'  affirmed. 

REAVIS,   C.  J.,   and  MOUNT,  ANDERS, 
and  DUNBAR,  JJ.,  concur. 


STATE  V.  ELLIS. 

(Supreme  Court  of  Washington.    Dec.  6,  1902.) 

MURDEK— SELF-DEFENSE— DANGEROUS  CHAR- 
ACTER OP  DECEASEH)— USB  OP  FIREARMS— 
EVIDENCE— INSTRUCTIONa-APPARBNT  DAN- 
GER. 

1.  Where  defendant  claimed  that  he  acted 
In  self-de(en!<e,  and  testified  that,  just  preced- 
ing tbe  shooting,  deceased  spat  in  his  face  and 
made  a  gesture  as  if  to  draw  a  pistol,  evidence 
of  deceased's  general  reputation  as  to  using 
firearms  and  otlier  deadly  weapons  when  en- 
gaged in  quarrels  was  admissible. 

2.  A  general  objection  to  evidence  is  not  suf- 
ficient tx>  raise  tlie  ^aestion  as  to  whether  or 
not  a  proper  foundation  has  been  laid. 

3.  The  improper  exclusion  of  evidence  as  to 
deceased's  reputation  and  habit  as  to  the  use  of 
deadly  weopons  In  quarrels  was  not  rendered 
harmless  by  the  fact  that  there  was  ample 
testimony  that  deceased  was  a  dangerous  and 
quarrelsome  man. 

4.  Where  defendant  claimed  self-defense,  in- 
stmctions  that  deceased's  threats  to  kill  de- 
fendant would  give  him  no  right  to  kill  deceased 
unless  deceased  had  just  before  the  killing  com- 
mitted some  overt  oct  to  carry  out  such  threats, 
and  that  evidence  as  to  the  dangerous  character 
of  deceased  could  not  be  considered  unless  the 
jury  found  that  deceased  had  made  an  attack 
on  defendant  were  erroneous  because  requiring 
the  jury  to  find  a  real,  and  not  an  apparent, 
danger. 

Appeal  from  superior  court  Kittitas  coun- 
ty; Frank  H.  Rudkin,  Judge. 

John  W.  Ellis  was  convicted  of  manslaught« 
er,  and  appeals.    Reversed. 

Graves  <&  Englehart,  for  appellant  C.  V. 
Warner,  H.  J.  Suively,  and  Austin  Mires,  for 
the  State. 


REAVIS,  0.  J.  Defendant  was  charged  tai 
tbe  superior  court  of  Kittitas  county  with 
murder  in  the  first  degree,  and  he  was  con- 
victed of  manslaughter.  At  the  trial  the  fact 
of  the  homicide  was  admitted.  The  plea  of 
self-defense  was  interposed  by  the  defendant, 
and  this  was  the  only  issue  tried.  Evidence 
was  given  tending  to  show  that  deceased  bad 
the  general  reputation  of  a  dangerous,  quar- 
relsome, and  fighting  man;  that  be  had  be- 
fore threatened  to  kill  defendant;  that  such 
reputation  and  threats  were  known  to  defend- 
ant before  the  shooting,  and  that  deceased 
bad  several  times  made  such  threats  to  de- 
fendant; that  on  tbe  day  of  tbe  homldde,  and 
a  few  hours  prior  to  its  occurrence,  deceased 
challenged  defendant  to  fettle  their  dispute 
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"by  shootliig  It  out";  that  at  the  same  time 
he  held  a  pistol  In  his  hand,  and  that  defend- 
ant at  the  time  kept  deceased  "covered"  with 
a  pistol.  Witnesses  were  produced  by  defend- 
ant who  testified  to  the  general  reputation  of 
deceased,  and,  as  the  record  here  shows,  the 
following  question  was  propounded  to  each: 
"Do  you  know  the  general  reputation  of  de- 
ceased, dttrlng  such  times,  in  such  communi- 
ties, as  to  being  an  aggressive,  quarrelsome, 
dangerous,  fighting  man,  and,  when  engaged 
In  quarrels  and  fights,  his  reputation  and  his 
habit  as  to  using  firearms  and  other  deadly 
weapons?"  Objection  was  sustained  to  the 
following  portion  of  the  question:  "and,  when 
engaged  in  quarrels  and  fights,  his  reputation 
and  his  habit  as  to  using  firearms  and  other 
deadly  weapons."  The  question,  as  amended, 
was  then  answered  by  each  witness.  "Yes." 
The  following  question  was  then  propounded 
by  defendant  to  each  of  said  witnesses: 
"What  was  that  reputation,  good  or  bad?" 
To  which  each  of  said  witnesses  answo^d, 
"Bad."  The  following  question  was  then  pro- 
pounded by  defendant's  counsel  to  each  of 
said  witnesses  and  to  defendant:  "Do  you 
know  the  general  reputation  and  the  habit  of 
the  deceased,  during  the  times  and  In  the 
couintunlties  you  have  stated,  as  to  resorting 
to  the  use  of  firearms  and  other  deadly  weap- 
ons when  engaged  in  quarrels?"  To  which 
question  the  state  by  Its  counsel  objected,  and 
such  objection  was  sustained  by  the  court 
The  defendant  testified  that  Just  preceding 
the  shooting  deceased  accosted  him  with 
threats,  and  "spit  In  his  face,"  and  made  a 
gesture  as  if  to  draw  a  pistol.  The  court,  at 
the  request  of  counsel  for  the  state,  gave  the 
following  instructions:  "1.  I  instruct  you  that 
if  yon  believe  from  the  evidence  that  de- 
ceased threatened  to  take  the  life  of  the  de- 
fendant prior  to  the  alleged  killing,  that  this 
would  give  the  defendant  no  right  to  take  the 
life  of  the  'deceased,  unless  you  further  be- 
lieve that  at  the  time  of  the  alleged  killing 
the  deceased  was  making  or  immediately  pre- 
ceding the  killing  had  committed  some  overt 
act  towards  carrying  such  threats  Into  execu- 
tion. 2.  I  Instruct  yon  that  the  evidence  re- 
specting the  dangerous  character  of  the  de- 
ceased can  only  be  considered  by  you  In  the 
event  of  you  finding  from  the  evidence  that 
deceased  was  making  or  Iiad  made,  immedi- 
ately preceding  the  alleged  killing,  an  attack 
upon  the  defendant  of  such  a  character  as 
would  Justify  the  defendant  in  using  deadly 
weapons  in  repelling  the  same." 

The  defendant  assigns  as  errors  the  rejec- 
tion of  the  evidence  of  the  reputation  of  de- 
ceased for,  and  liis  habit  of,  using  firearms 
and  deadly  weapons  in  quarrels  and  fights, 
and  the  giving  of  the  two  instructions  set  out 
above,  and  also  misconduct  of  a  Juror.  It  Is 
urged  by  counsel  for  the  state  that  a  proper 
foundation  was  not  laid  for  the  introduction 
of  the  evidence  relating  to  the  reputation  of 
the  deceased  for  carrying  and  using  weapons 
'^  his  quarrels,  in  that  it  was  not  shown  that 


defendant  knew  such  reputation  and  liabiL 
But  the  objection  to  the  question  was  geno^ 
and  not  merely  to  the  ord«-  of  the  Introduc- 
tion of  proof.  It  may  also  be  ol>served  that 
such  evidence  may  tend  to  enlighten  the  Jury 
as  to  who  was  the  aggressor  in  the  rencounter. 
State  v.  Cushlng,  14  Wash.  627,  45  Pac.  145, 
53  Am.  St.  Bep.  883. 

It  Is  readily  perceived  tliat  the  real  issue  at 
the  trial  was,  did  the  facts  as  they  appeared 
to  the  defendant  at  the  time  of  the  homicide 
Justify  an  ordinarily  prudent  man  in  believ- 
Uig  he  was  in  imminent  danger  of  death  or 
serious  bodily  injury?  If  they  so  appeared  to 
the  defendant,  he  was  excused  for  the  com- 
mission of  the  homicide.  The  right  of  self- 
defense  permits  one  to  act  honestly  upon  the 
apparent  danger  to  which  he  is  exposed  at  the 
time.  It  seems  that  evidence  of  the  habit  and 
reputation  for  carrying  and  using  deadly 
weapons  may  be  received  where  the  nature  of 
the  defense  Indicates  that  the  defendant  had 
reasonable  apprehensions  of  great  danger  to 
his  person,  and  they  are  pertinent  for  the 
same  reason  that  general  reputation  of  bad 
character  and  tlireats  uttered  by  the  deceased 
are  received.  The  rule  Is  well  stated  hi  Ques- 
enberry  v.  State,  3  Stew.  &  P.  308,  as  follows: 
"If  the  killing  took  place  under  drcomstances 
that  could  afford  the  slayer  no  reasonable 
grounds  to  believe  himself  in  peril,  be  could 
derive  no  advantage  from  the  general  charac- 
ter of  the  deceased  for  turbulence  and  re- 
venge. But  if  the  circumstances  of  the  kill- 
ing were  such  as  to  leave  any  doubt  whether 
he  had  not  been  more  actuated  by  the  princi- 
ple of  self-preservation  than  tliat  of  malice,  it 
would  be  proper  to  admit  any  testimony  cal- 
culated to  illustrate  to  the  Jury  the  motive  by 
which  he  had  been  actuated."  It  Is  also  very 
generally  approved:  Horbach  ▼.  State,  43  Tei. 
242;  Daniel  v.  State,  103  Oa.  202,  29  S.  E. 
767;  State  t.  Graham,  61  Iowa,  608,  16  N. 
W.  743;  Payne  v.  Com.,  1  Mete.  (Ky.)  370; 
Morlarlty  v.  State,  62  Miss.  664;  State  y.  El- 
kins,  63  Mo.  169.  The  defendant's  testimony 
made  the  evidence  tendered  relevant  and  ma- 
terial. State  v.  Gushing,  14  Wash.  527,  45 
Pac  146,  63  Am.  St  Rep.  883.  It  is  suggest- 
ed by  counsel  for  the  state  that  ample  testi- 
mony to  the  reputation  of  the  deceased  as  an 
aggressive,  quarrelsome,  dangerous,  fighting 
man  was  introduced,  and  that  the  exduslw 
of  the  evidence  relating  to  his  reputation  and 
habit  of  carrying  and  using  deadly  weapons 
when  engaged  in  quarrels  was  inconsequen- 
tial, and  worked  no  prejudice  to  defendant 
But  it  is  apparent  that  a  man  who  habitually 
carries  and  uses  such  weapons  in  qoarrels 
must  cause  greater  apprehension  of  danger 
than  one  who  does  not  bear  such  reputation 
and  does  not  have  such  habits.  The  vital 
question  is  the  reasonableness  of  the  defend- 
ant's apprehension  of  danger,  and  his  good 
faith  in  acting  upon  such  apprehension.  Tb* 
Jury  are  entitled  to  stand  as  nearly  as  practi- 
cnble  In  the  shoes  of  defendant  and  from  this 
point  of  view  determine  the  character  of  the 
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act  The  exclnslon  of  the  evidence  tendered 
In  this  regard  was  error. 

The  general  InstructlonB  given  by  the  court 
stated  fairly  the  law  of  self-defense,  but  the 
two  set  out  above  and  objected  to  by  defend- 
ant are  defective  and  misleading.  It  is  the 
Imminent  apparent  danger,  not  real,  the  jury 
must  find  to  excuse  the  homicide.  The  two 
instructions  taken  together  require  the  finding 
by  the  Jury  of  a  preceding  attaclc  or  overt  act, 
at  the  time,  before  the  dangerous  character 
and  tlireats  of  the  deceased  can  be  ronsidered. 
On  the  contrary,  the  apparent  facts  should  all 
be  taken  together  to  illustrate  the  motives 
and  good  faith  of  the  defendant  at  the  time 
of  the  homicide.  As  a  new  trial  must  be 
awarded  for  the  two  errors  discussed,  and  it 
is  not  probable  that  the  controversy  over  the 
misconduct  of  the  Juror  will  arise  again,  and 
as  the  last  error  is  assigned  upon  the  facts 
shown  by  somewhat  conflicting  affidavits, 
such  error  need  not  be  further  noticed. 

Reversed  and  remanded  for  a  new  trial. 

FULLERTON,  MOUNT,  DUNBAE,  and 
ANDERS,  JJ.,  concur. 


ANDERSON  et  nx.  r.  HARPER.* 

4Snpreme  Court  of  Washington.    Dec.  8,  1902.) 

CONTRAC7T  TO  BRBCT  BUILDING— ACTION  FOR 
BRBACH  —  ADMISSIBILITY  OF  BVIDENCB  — 
STRIKING  MATTER  FROM  PLEADINGS  —  IN- 
STRUCTIONS—SUFFICIBNCT    OF   EXCEPTION. 

1.  Where  the  terms  of  a  contract  are  in  is- 
sue,  evidence  of  circamstauces  surrounding  it 
la  admissible. 

2.  Where  there  is  no  evidence  introduced  on 
afflrmative  matter  in  reply,  it  may  properly  be 
stricken  out. 

3.  Id  an  action  for  breach  of  a  contract, 
whereby  defendant  agreed  to  procure  and  su- 
perintend the  erection  of  a  house  for  plaintiff, 
the  court  instructed  that,  unless  plaintiff  es- 
tablished that  there  "was  a  substantial  failure" 
ou  defendant's  part  to  comply  therewith,  the 
jury  must  find  for  him.  Plaintiffs  exception  to 
this  instruction  was  to  that  part  "wherein  the 
judge  says  that,  if  the  defendant  has  substan- 
tially performed  liis  agreement,"  and  that  part 
"wherein  he  said  that,  If  defendant  has  shown 
that  he  has  substantially  duplicated  the  house," 
etc.  Beld  that,  as  the  exception  attributed  lan- 
guage to  the  judge  not  contained  in  the  instrnc- 
Bon,  it  was  bad. 

4.  A  substantial  failure  to  comply  with  a  con- 
tract, whereby  one  agrees  to  procure  and  super- 
vise the  erection  of  a  house  K>r  another,  is  nec- 
essary to  charge  the  contractor  with  liability. 

Appeal  from  superior  court,  King  county; 
Oeo.  Meade  Emory,  Judge. 

Action  by  Emanuel  Anderson  and  wife 
against  William  P.  Harper.  From  a  Judg- 
ment for  defendjtnt,  plaintiffs  appeal.  Af- 
firmed. 

Othilia  G.  Carroll  and  Carroll  &  Carroll, 
for  appellants.  McGIure  &  McCIure,  for  re- 
spondent 

DTJXBAR,  J.    The  substance  of  the  com- 
plaint in  this  case  Is  that  the  appellants  are 
owners  of  a  certain  lot  in  the  city  of  Seattle, 
•Rehcftrinc  denied  October  7,  IMtt. 


and  that  they  engaged  respondent  to  effect 
a  loan  and  construct  a  dwelltug  house  there- 
on. Respondent  was  to  have  the  exclusive 
management  of  the  financing  and  construc- 
tion of  the  house.  The  plans  and  specifica- 
tions were  agreed  uiwn,  and  the  construction 
of  the  house  was  proceeded  with  to  comple- 
tion under  respondent's  supervision.  It  is 
alleged  that  the  respondent  did  not  construct 
the  dwelling  according  to  the  contract  spec- 
ifications, and  plans  thereof;  that  owing  to 
the  poor  construction  of  said  dwelling,  and 
consequent  exposure  to  cold  and  dampness, 
appellants  were  made  sick;  and  that  because 
of  respondent's  negligence  in  locating  the 
house  upon  the  lot,  the  house  had  to  be  re- 
moved, to  their  damage;  and  demand  is 
made  for  the  recovery  of  damages  for  breach 
of  the  contract  The  respondent  admits  the 
employment,  but  denies  that  he  was  to  build 
under  any  particular  specifications,  and  al- 
leges that  the  house  was  to  be  a  duplicate 
of  a  certain  other  house  agreed  upon  by  the 
parties  to  the  contract;  that  he  did  build  the 
house  according  to  the  contract,  and  that  the 
appellants  accepted  the  same;  that  a  com- 
plete settlement  was  made,  and  the  amount 
found  due  the  respondent  was  paid  to  him 
by  the  appellants.  The  afflrmative  allega- 
tions of  the  answer  were  denied  by  the  re- 
ply, and  affirmative  matter  set  up  in  the 
reply,  which  was  afterwards  stricken  out 
by  the  court  on  motion  of  the  respondent 
The  cause  went  to  trial,  and  a  verdict  was 
rendered  in  favor  of  defendant 

Appellants'  first  assignment  of  error  is 
the  action  of  the  court  in  refusing  their  ap- 
plication for  leave  to  amend  their  complaint 
so  as  to  include  damages  for  delay  In  the 
completion  of  their  dwelling.  This  would 
have  Introduced  Into  the  trial  a  new  element 
of  damages,  which  the  defendant  had  not  had 
an  opportunity  to  answer,  and  the  discretion 
of  the  trial  court  in  permitting  or  refusing 
amendments  during  the  trial  is  so  large  that 
this  court  has  never  interfered  with  it,  ex- 
cept when  it  appeared  that  such  discretion 
w«is  abused.  A  perusal  of  the  pleadings  as  a 
whole  does  not  convince  us  that  the  court 
abused  its  discretion  in  overruling  this  mo- 
tion. 

We  think  there  is  no  merit  in  the  second 
contention,— that  the  court  erred  in  allowing 
the  introduction  of  certain  testimony.  The 
testimony  was  an  explanation,  offered  by  re- 
spondent, of  circumstances  surrounding  the 
contract  and,  as  there  was  a  direct  conflict 
between  the  allegations  of  the  complaint 
and  the  answer  In  regard  to  what  the  con- 
tract was,  we  think  the  testimony  was  ad- 
missible. 

As  to  the  third  assignment  there  was  no 
error  in  permitting  respondent  to  prove  an 
alleged  oral  agreement  with  the  wife,  for,  in 
any  event  the  wife  would  be  bound  by  any 
contract  made  by  her  husband  for  the  ben- 
efit of  the  community  property,  and  she  would 
also  be  estopped,  under  the  testimonji 
igitized  by ' 
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case,  from  refusing  to  pay  for  tbe  changes 
made  after  standing  by  and  seeing  tbe  work 
expended. 

Tbe  record  In  this  ease  ia  so  Inde&nlte  that 
it  is  difficult  to  tell  wbat  Instructions  were 
excepted  to  by  tbe  appellants.  Many  of  tbe 
Instructions  wbicb  tbe  court  refused  to  give, 
and  wbicb  refusal  Is  assigned  as  error  by  tbe 
appellants,  were,  in  substance,  given  by  the 
I'omt,  and  we  bare  uniformly  held  that  the 
court  is  not  required  to  announce  the  law  in 
any  particular  form  of  words.  This,  we 
thinik,  applies  to  the  fifth  and  sixth  instruc- 
tions aslied  by  tbe  appellants,  and  tbe  fourth 
Instruction  asked  for  was  pr<^erly  refused 
for  tbe  reason  that  there  was  no  attempt  on 
the  part  of  tbe  respondent  to  prove  that  be 
bad  built  according  to  the  plans  and  specifica- 
tions alleged  in  appellants'  complaint.  The 
sixth  Instruction  was  substantially  given  by 
the  court.  Tbe  court's  instructions  are  too 
long  to  set  forth  In  this  opinion,  but  we 
think  the  law  governing  the  case  was  prop- 
erly announced  in  such  instructions.  The 
affirmative  matter  of  the  reply  was  properly 
stricken  out  for  the  reason  that  there  was  no 
testimony  on  tbe  subject  embraced  in  the 
reply,  and  that,  therefore,  there  was  no  con- 
tention in  that  regard.  There  were  no  proper 
exceptions  taken  to  appellants'  assignments 
of  error  numbered  10,  11,  12,  and  13.  With 
reference  to  assignment  10  tbe  court  Instruct- 
ed tiie  Jury,  among  other  things:  "Unless 
the  plaintiffs  have  established  to  your  satis- 
faction by  a  preponderance  of  the  evidence 
that  there  was  a  substantial  failure  on  tbe 
part  of  Harper  to  comply  with  his  contract, 
your  verdict  must  be  for  the  defendant"  The 
exception  to  tbis  instruction  was  as  follows: 
"Vlalntlffs  except  to  that  part  of  the  instmc- 
tious  wherein  the  Judge  says  that,  if  the 
defendant  has  substantially  performed  bis 
agreement;"  and,  continuing,  the  exception  is 
as  follows:  "And  that  plaintiffs  except  to 
that  part  of  the  instructions  in  relation  to 
tbe  settlement  between  plaintiffs  and  de- 
fendant, and  plaintiffs  except  to  that  part 
of  the  instructions  wherein  he  said  that,  if 
defendant  has  shown  that  be  has  substantial- 
ly duplicated  the  Edwards  house;"  and  that 
is  the  extent  of  tbe  record  as  showing  ex- 
ceptions to  the  instructions  given.  It  will 
be  seen  that  tbe  court  did  not  use  tbe  lan- 
guage attributed  to  it  by  the  appellants,  viz., 
"has  substantially  performed  his  agreement" 
There  might  and  probably  would,  be  a  dif- 
ference between  tbe  substantial  performance 
of  bis  agreement  and  tbe  substantial  failure 
to  comply  with  bis  contract.  But  even  if  tbe 
exception  were  properly  taken,  we  think  the 
Instruction  of  the  court  was  correct.  The 
instructions  of  the  court  presented  all  the 
claims  of  the  appellants  to  tbe  consideration 
of  the  jury,  and,  considering  the  whole  in- 
structions together,  no  error  was  committed 
either  in  tbe  giving  or  refusing  of  instruc- 
tions. 

An  examination  of  the  testimony  in  the 


cause  convinces  us  tbat  sufficient  testimony 
went  to  the  Jury  to  warrant  the  verdict  which 
was  rendered.    The  Judgment  is  affirmed., 

RKAVIS.  C.  J.,  and  FCLLEBTON,  AD- 
DERS, and  MOUNT,  JJ..  concur. 


KOTUKDK  MIN.  CO.  v.  VAN  DB  VANTEK. 

Sheriff,  et  al. 

(Supreme  Court  of  Washington.    Dec.  9,  1902.> 

ATTACHMENT— StnT  BY  OWNER— COHPORATB 
CUSTODIAN  —  AGENCY  —  CARRIER  —  UBN  — 
FORECLOSURE— DISPOSITION  OF  SURPLUS- 
COSTS. 

1.  The  owner  of  property  on  which  attach- 
ment had  been  levied  sued  a  corporatioD  in 
whose  warehouse  the  property  was,  on  tlie  tlic- 
ory  that  the  sheriff  had  made  it  custodian.  The 
company's  agent  denied  any  authority  to  re- 
ceive the  property  for  the  sheriff.  'The  com- 
panj'  claimed  a  lien  (or  carriage  charges^  BtU 
that,  as  there  was  no  evideoL-e  of  the  agent's 
authority  to  receive  the  goods  from  the  sheriil, 
evidence  of  the  deputy  sheriff  concerning  Iris 
levyinfc  on  the  property  and  intrusting  it  to  the 
company's  custody  was  inadmissible. 

2.  Where,  in  an  action  against  a  wareIioas«r 
corporation,  on  the  theory  that  it  was  the  cus- 
todian of  plaintiff's  property,  which  had  been 
attached,  the  plaintiff  introduced  the  answer  of 
the  company,  alleging  a  lien  for  carrying  cliar- 
ges,  and  an  attorney  m  the  case  testiiied  on  be- 
half of  plaintiff  that  sacb  company  held  the 
property  for  advance  charges  of  the  steamsiiip 
which  brought  it,  and  that  he  knew  of  such 
claim,  and  an  agent  of  plaintiff  assigned  as  a 
reason  for  not  paying  it  tbat  he  did  not  wish  to 
make  the  lien  of  attachment  more  valuable  in 
case  the  suit  went  against  them,  it  is  sufficient 
evidence  of  the  lien  of  such  company. 

3.  Where  property  held  by  carrier  ander  a 
claim  for  charges  is  attached,  and  after  tbe 
attachment  levy  the  company  retains  it  nearly 
two  years,  and  then  sells  it  to  satisfy  its  own 
claim,  holding  the  balance  in  trust  for  whoever 
may  be  entitled,  it  cannot  be  held  liable  to  the 
owner  for  the  original  value. 

4.  Where  a  carrier  is  sued  on  the  theory  that 
it  has  been  made  the  custodian  of  attached 
property,  proof  that  it  had  arranged  to  notify 
plaintiff  of  the  foreclosure  of  its  own  lien  (or 
charges  is  outside  the  issues. 

5.  2  Ballinger's  Ann.  Codes  &  St  i  5966,  pro- 
vides that  tbe  surplus  remaiubig  after  the  sale 
of  property  to  satisfy  a  lien  for  transportation 
charges,  after  being  retained  by  the  lienor  for 
three  montlis,  shall  be  paid  to  the  county  treas- 
urer for  the  benefit  of  the  lawful  claimant. 
HeU,  in  an  action  by  the  owner  of  goods  against 
a  carrier  in  whose  hands  property  was  attach- 
ed, bronght  on  the  theory  that  the  carrier  had 
been  made  the  custodian  of  attached  propertj'. 
that  it  was  proper  to  order  the  balance  remain- 
ing in  the  carrier's  hands,  after  the  foreclosure 
of  its  lien  (or  charges,  to  be  paid  to  tbe  coun- 
ty treasurer. 

6.  2  Ballmger's  Ann.  Codes  &  St  8  5171,  pro- 
vides that  where  there  are  several  defendants 
who  make  separate  defenses  by  separate  an- 
swers, and  plaintiff  fails  to  recover  judgment 
against  all,  tbe  court  may  award  costs  to  the 
successful  defendants,  or  either  of  them. 
Plaintiff  sued  a  sheriff,  hi»  bondsman,  and  a 
transportation  company  for  the  value  of  at- 
tached property.  Held  that,  on  rendering  judg- 
ment against  plaintiff,  it  was  proper  to  allow 
statutory  attorney's  fees  to  each  of  the  de- 
fendants who  answered  separately. 

Appeal  from  superior  court.  King  ooun^;. 
Leandir  H.  Prather,  Judge. 
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AcOon  by  the  Koyukuk  Mining  Company 
•gainst  A.  T.  Van  De  Vanter,  slierlff,  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Allen,  Allen  &  Stratton,  for  appellant 
Piles,  Donworth  &  Howe,  G.  H.  Farrell,  and 
Wilsbire  &  Kenaga,  for  respondents. 

PER  CURIAM.  The  complaint  alleged  In 
-substance  that.  In  an  action  wherein  one 
Lee  was  plaintiff  and  the  appellant  defend- 
ant, commenced  on  the  17th  day  of  Septem- 
l>er,  ISOS,  for  the  recovery  of  money,  au  at- 
tachment was  issued  on  the  19th  day  of  said 
month  of  September,  and  the  writ  was  duly 
levied  by  W.  H.  Moyer,  the  then  sheriff  of 
King  county,  upon  certain  packages  of  ma- 
chinery which  Is  the  property  In  contro- 
versy, and  which  was  alleged  to  be  of  the 
value  of  $1,200;  that  the  said  property,  at 
the  time  It  was  so  seized,  was  in  a  ware- 
Jiouse  belonging  to  the  respondent,  the  Pa- 
<-ific  Coast  Company,  and  upon  such  seizure 
the  said  Hoyer,  as  sheriff  aforesaid,  desig- 
nated the  said  Pacific  Coast  Company  as  his 
-custodian  of  said  property,  and  said  Pacific 
Coast  Company  accepted  the  possession  and  | 
-custody  of  said  property  as  keeper  for  the  i 
t-herifl,  and  thereafter  continued  to  bold  it 
>is  such  keeper;  that  afterwards,  the  re- 
spondent A.  T.  Van  De  Vanter  having  duly 
<iuallfled  as  sheriff  of  King  county,  Moyer 
turned  over  and  delivered  to  him,  as  sheriff, 
the  writ  of  attachment,  together  with  the 
l>ropcrty  attached,  and  that  ever  since  said 
time  the  possession  and  custody  of  the  prop- 
«;rty  baa  been  held  and  retained  by  Van  De 
Vanter  as  sheriff,  and  the  Pacific  Coast  Com- 
pany as  Its  keeper,  by  virtue  of  said  writ  of 
iittachment;  that  afterwards  judgment  was 
i-endered  In  favor  of  the  defendant  in  said 
action,  directing  that  the  property  thereto- 
fore attached  In  said  cause  be  delivered  to 
said  defendant;  that  demand  for  the  posses- 
sion of  said  property  was  duly  made  upon  the 
defendants  Van  De  Vanter  and  .the  Pacific 
Coast  Company,  but  that  they  and  each  of 
them  neglected  and  refused  to  deliver  the 
same,  and  have  converted  the  same  to  their 
own  use.  The  Fidelity  &  Deposit  Company 
of  Maryland,  respondent,  is  surety  on  the 
bond  of  Sheriff  Van  De  Vanter.  The  de- 
fendants answered  separately,  the  sheriff  and 
the  boudsoian  practically  denying  the  allega- 
tions of  the  complaint  The  Pacific  Coast 
Company,  in  addition,  alleged  that  It  had 
never  been  engaged  in  the  business  of  taking  ; 
and  holding  property  seized  nnder  judicial  I 
process,  and  that  no  officer  of  said  company  ! 
was  authorized  on  behalf  of  said  company 
to  accept  property  as  custodian  for  the  sher- 
iff; and  alleged  affirmatively  that,  at  the 
time  the  plaintiff  claims  said  property  was 
attached,  said  defendant  had  the  said  prop- 
erty in  its  sole  possession  and  exclusive  con- 
trol on  its  wharf  and  In  its  warehouse  in  the 
-city  of  Seattle,  and  bad  an  existing  lieu  upon 


said  property  for  the  amount  which  It  had 
advanced,  with  its  own  charges,  and  that  It 
afterwards  proceeded  In  accordance  with  the 
statute  to  sell  said  property  to  satisfy  its 
lien;  that  the  property  sold  in  excess  of  the 
lien  and  the  costs  of  sale  for  $140.44,  which 
amount  It  is  alleged  had  never  been  called 
for  by  the  plaintiff  or  any  other  person  claim- 
ing to  have  a  right  thereto,  and  the  defend- 
ant brought  this  amount  Into  court,  and  de- 
posited It  for  the  benefit  of  the  party  entitled 
thereto.  A  demurrer  was  interposed  to  this 
answer,  which  was  overruled,  and  the  af- 
firmative allegations  were  put  In  issue  by 
reply.  Upon  the  close  of  the  plaintiff's  testi- 
mony, the  court  sustained  defendants'  chal- 
lenge to  the  sufficiency  of  plaintiff's  testi- 
mony, and  directed  a  judgment  for  defend- 
ants, ordered  the  excess  of  $146.44  above 
mentioned  to  be  turned  over  to  the  county 
treasurer,  and  gave  judgment  for  costs  to  the 
defendants.  Including  $15  attorney's  fee  to 
each  defendant 

The  first  two  assiguments  are  that  the 
court  erred  In  refusing  to  admit  evidence  of 
the  conversation  and  agreement  between  Dep- 
uty Sheriff  Atwell,  who  was  alleged  to  have 
made  the  levy,  and  Mr.  Miller,  as  agent  for 
the  Pacific  Coast  Company,  and  the  refusing 
to  permit  said  Atwell  to  show  what  he  did 
In  the  way  of  a  levy  on  the  property,  and  In 
leaving  It  in  custody  of  respondent  Pacific 
Coast  Company  by  arrangcuiont  with  said 
Miller.  We  think  the  evidence  was  properly 
excluded.  It  was  not  shown  that  Miller  was 
authorized  by  the  Pacific  Coast  Company  to 
constitute  the  company  a  keeper  of  goods 
attached  by  the  sheriff.  The  testimony  oQler- 
ed  by  the  appellant  shows  that  this  company 
was  not  engaged  In  any  such  business,  and. 
In  fact  that  Its  business  was  entirely  foreign 
to  this  character  of  occupation.  It  is  In- 
sisted by  the  appellant  that  even  If  the  con- 
tention be  true  that  Miller  exceeded  his  au- 
thority in  pretending  to  keep  the  goods,  there 
was  a  practical  recognition  of  the  arrange- 
ment by  the  company,  and  it  could  not  keep 
goods  which  It  had  received  under  such  an 
arrangement  and  plead  the  lack  of  author- 
ity on  the  part  of  Its  agent  This  statement 
of  the  law  Is  doubtless  correct,  but  there  Is 
not  sufficient  testimony  to  show  that  the 
company  knew  anything  about  its  alleged 
appointment  as  keeper  of  these  goods.  Mil- 
ler, who  was  Introduced  by  the  appellant 
strenuously  denies  that  any  such  authority 
was  given  him,  or  that  he  ever  accepted  such 
goods  as  keeper.  We  assume  that  there 
would  have  been  a  conflict  of  testimony  be- 
tween Miller  and  the  witness  whose  testi- 
mony was  objected  to,  on  the  question  of 
whether  Miller  actually  was  appointed  as 
keeper  and  accepted  the  trust  But  there  Is 
no  conflict  on  the  question  of  Miller's  an- 
thority,  and,  had  he  accepted  the  trust  the 
responsibility  would  simply  have  attached 
to  Miller,  and  not  to  the  company,  for  it  1* 
too  well  established  to  need  the  citation  of 
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eutbority  that  a  principal  cannot  be  bound 
by  an  act  of  Its  agent  beyond  the  scope  of 
the  agenf  s  real  or  apparent  authority. 

The  contention  of  the  company  Is  that  It  held 
the  goods  under  Its  lien  as  a  carrier;  that  they 
were  sold  under  such  lien;  that  It  never  was 
appointed  keeper  of  such  goods;  and  that  no 
writ  of  attachment  had  ever  issued  thereon. 
It  is  asserted  by  the  appellant,  in  its  reply 
brief,  that  there  Is  no  evidence  that  the  I'a- 
clflc  Coast  Company  ever  had  any  lien;  but 
we  think  counsel  is  mistaken  in  this  regard. 
Outside  of  the  answer  of  the  Paclflc  Coast 
Company,  which  was  introduced  by  the  ap- 
pellant, and  which  alleges  the  lien  and  the 
Bale  under  the  same,  Judge  Stratton,  one 
of  the  attorneys  in  the  case,  who  testified  in 
appellant's  behalf,  testified,  on  page  23  of 
the  statement  of  facts,  that  the  Pacific  Coast 
Company  held  the  property  for  the  advance 
charges  of  whatever  steamship  brought  it, 
and  the  storage  charges.  He  also  testified 
that  be  knew  of  the  claim  of  the  Pacific 
Coast  Company,  and,  in  his  conversation 
with  one  of  the  alleged  agents  of  the  com- 
pany, assigned  as  a  reason  for  not  paying 
it  that  he  did  not  wish  to  make  the  lien  more 
valuable  in  case  the  suit  went  against  them. 
This  fact  is  also  shown  by  appellant's  Ex- 
hibit D,  which  is  a  letter  addressed  to  the 
appellant,  and  in  the  following  words:  "We 
have  on  band  at  Seattle  a  shipment  of  ma- 
chinery from  San  Francisco  on  which  the 
storage  and  freight  charges  now  amount  to 
$64.40.  If  shipment  is  not  disposed  of  in  a 
short  time,  I  will  have  to  sell  It  for  our 
charges.  Please  give  this  your  prompt  atten- 
tion. Yours  truly,  J.  P.  Trowbridge,  P.  S. 
Supt"  Exhibit  C  is  also  a  notification  to 
that  effect.  In  fact,  there  is  an  abundance 
of  testimony  that  the  Paclflc  Coast  Company 
bad  a  claim  against  these  goods,  and  the  law 
makes  the  claim  a  lien.  Neither  do  we  think 
there  was  any  testimony  that  would  support 
a  Judgment  to  the  effect  that  this  property 
was  ever  turned  over  to  respondent  Van  De 
Vanter,  or  that  any  legal  levy  was  ever 
made.  But,  if  such  levy  was  made,  it  seems 
plain  from  the  testimony  that  It  was  aban- 
doned by  Sheriff  Moyer.  This  property  was 
received  by  the  respondent  Pacific  Coast 
Company  in  July  of  180S.  According  to  ap- 
pellant's contention,  the  property  was  levied 
upon  on  the  17th  day  of  September,  1898, 
and  the  Pacific  Coast  Company  sold  the  same 
on  the  7th  day  of  May,  1900.  Thus  it  appears 
that  this  property  was  in  the  hands  of  the 
respondent  Pacific  Coast  Company  for  nearly 
two  years  with  this  claim  unpaid,  and  the 
appellant  refusing  and  neglecting  to  pay  the 
same  lest  such  payment  should  inure  to  the 
benefit  of  the  plaintiff  hi  the  first  action.  It 
seems  to  be  inequitable  to  compel  the  re- 
spondent Paclflc  Coast  Company  to  maintain 
this  responsibility  for  so  long  a  time  without 
any  recompense,  and,  after  it  had  sold  the 
property  under  Its  own  lien  claim  for  $300,  to 
demand  of  this  company  the  first  original 


alleged  value  of  the  property.  We  think  the 
sale  made  under  the  lien  was  a  legal  one. 

It  is  argued  by  appellant  that,  in  any  event, 
an  arrangement  had  been  made  by  the  agent 
of  the  company,  Mr.  Trowbridge,  with  one 
of  the  attorneys  for  the  appellant,  that  the 
company  should  notify  the  attorney  for  the 
appellant  In  case  It  became  necessary  for  it  to 
dispose  of  this  property.  The  testimony,  we 
think.  Is  not  sufficient  to  establish  this  con- 
tract But  in  any  event  such  contract  could 
not  be  recovered  upon  under  the  allegations  of 
this  complaint.  The  whole  substance  of  the 
complaint,  as  far  as  the  Pacific  Coast  Compa- 
ny is  concerned,  is  that  said  company  received 
the  propertj'  as  keeper  from  the  sheriff  of 
King  county,  and  it  had  no  notice  that  it 
would  be  called  upon  to  defend  against  the 
contract  now  alleged.  What  we  have  said  is 
applicable  to  the  question  as  to  whether  the 
court  erred  In  overruling  the  motion  for  a 
new  trial. 

It  was  not  error  for  the  court  to  order  the 
money  turned  over  to  the  county  treasurer. 
The  law  specially  provides  for  this  disposi- 
tion in  section  596C,  2  Ballinger's  Ann  Codes 
&  St.,  and  it  Is  there  subject  to  the  order 
of  the  appellant,  If  It  belongs  to  It.  There 
was  no  tender  of  the  amount  which  would 
Justify  costs  against  the  respondent 

Nor  do  we  think  the  court  erred  in  allowing 
the  statutory  attorney's  fees  to  each  one  of 
the  defendants.  The  statute  provides,  section 
5171,  2  Ballinger's  Ann.  Codes  &  St:  "In 
all  actions  where  there  are  several  defend- 
ants not  united  In  Interest,  and  making  sep- 
arate defenses  by  separate  answers,  and  the 
plaintiff  fails  to  recover  Judgment  against 
all.  the  court  may  award  costs  to  such  de- 
fendants as  recover  Judgments  In  their  fa- 
vor, or  either  of  them."  Under  this  provision 
of  the  statute  the  costs  were  properly  allowed 
to  each  of  the  defendants  who  answered  sep- 
arately. 

We  think  there  was  no  error  committed  by 
the  court  in  any  particular,  and  the  Judgment 
Is  affirmed. 


MORTON  V.  MORAN  BROS.  CO. 
(Supreme  Court  of  Washington.    Dec.  6.  1902.) 

INJURIES  TO  SERVANT  —  NEGLIGENCE  OF 
FOREMAN— evidence:— QUESTION  FOR  JURT 
—CONTRIBUTORY  NEGLIOKNCB— DAMAGES- 
EXCESSIVBNESS— REVIEW. 

1.  Defendant's  foremaD  ordered  plaintiff,  whu 
was  unaccustomed  to  working  on  ships,  to  ac- 
company him  with  others,  and  assist  in  the  re- 
pair of  a  vessel.  The  foreman  went  from  the 
between-decks  to  the  lower  betweeu-decks  to 
examine  the  place,  and  while  there  set  a  ladder 
near  to  a  hatchway  leading  to  the  hold.  He 
then  directed  plaintiff  to  go  ashore,  and  brin? 
boards  into  the  lower  l)etween-decka,  where  it 
was  totally  dark,  without  warning  him  as  to 
the  hatchway,  and  plaintiff,  while  carrying  the 
first  piece  down  the  ladder,  was  precipitated 
throneh  the  hatchway  while  attempting  to  save 
himself  from  a  fall  by  the  turninfc  of  the  lad- 
der, which  had  been  insecurely  placed.  Heli, 
that  the  evidence  was  sufficient  to  authorize  a 
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•nbmisston   of   defendant's   negligence   to   the 

i.  The  eridence  did  not  establish  that  plain- 
tiff was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

3.  Where  the  evidence  does  not  show  passion 
or  prejudice  on  the  part  of  the  jury,  and  the 
trial  court  has  refused  to  grant  a  new  trial  for 
excessive  damages,  a  judgment  will  not  be  re- 
versed on  that  ground. 

Appeal  from  superior  court,  King  county; 
Gw.  Meade  Bmory,  Judge. 

Action  by  Charles  L.  Morton  against  the 
Moran  Bros.  Company.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Preston,  Carr  &  Gilman  and  R.  S.  Eskrldge, 
for  appellant  Wllshhre  &  Kenaga,  for  re- 
spondent. 

MOUNT,  J.  Action  for  personal  injuries. 
Upon  a  trial  of  this  case  In  the  court  below 
the  Jury  returned  a  verdict  for  $2,600  in  fa- 
vor of  the  plaintiff.  The  lower  court  denied 
a  motion  for  a  new  trial,  and  thereupon  en- 
tered Judgment  against  the  defendant  for  the 
amount  of  the  verdict.  From  this  Judgment 
defendant  appeals. 

Two  questions  are  presented  here:  (1)  That 
the  court  erred  In  denying  defendant's  mo- 
tion for  a  nonsuit  at  the  close  of  plaintilTs 
evidence,  which  was  rmewed  at  the  close 
of  all  the  evidence;  and  (2)  that  the  verdict 
Is  excessive.  The  negligence  and  the  injury 
complained  of  are  alleged  in  the  complaint 
as  follows:  "That  on  the  18th  day  of  Oc- 
tober, 1901,  while  plaintiff  was  so  engaged 
as  aforesaid,  the  defendant,  being  short  of 
hdp,  removed  philntlff,  without  his  consent, 
from  said  work  as  a  molder's  helper,  and  or- 
dered him  to  immediately  go  to  work  on  the 
steamship  Elbe,  then  lying  for  repairs  at  a 
wharf  of  said  defendant  near  said  shipyard 
in  the  dty  of  Seattle,  and  ordered  plaintiff 
to  go  to  the  lower  between-decks  on  said 
ship,  where  it  was  dark  and  dangerous,  and 
the  dangers  concealed,  which  conditions  were 
well  known  to  defendant,  but  unknown  to 
plaintiff,  and  where  there  was  a  dark  and 
dangerous  hole,  which  was  known  to  defend- 
ant, but  unknown  to  plaintiff;  and  directed 
plaintiff  to  carry  some  lumber  down  to  said 
lower  between-decks  on  said  ship  by  a  cer- 
tain ladder  extending  down  from  between- 
decks  to  lower  between-decks,  placed  there  as 
hereinafter  stated,  by  the  foremen  \a  charge 
of  said  work  for  the  defendant  That  plain- 
tiff had  never  before  worked  on  a  ship,  and 
never  before  been  below  the  passenger  deck 
on  a  ship,  and  knew  nothing  about  the  dan- 
gers or  hazards  to  which  a  workman  on  board 
ship  was  exposed,  but  the  defendant,  well 
knowing  the  dangers  aboard  a  ship,  and  the 
dangers  and  hazards  incident  to  such  work 
on  said  ship,  and  well  knowing  the  plaintifTs 
lack  of  skill  and  lack  of  any  knowledge  in 
regard  thereto,  and  well  knowing  plaintifTs 
ignorance  of  any  danger  or  dangers  to  which 
be  was   or  would  be  exposed  while  at  labor 


aboard  said  ship,  and  In  going  to  and  from 
the  place  to  which  he  was  directed  to  go  on 
said  ship,  recklessly,  wrongfully,  carelessly, 
and  negligently  ordered  him  to  do  said  work, 
and  to  go  Into  the  lower  between-decks  of 
said  vessel  down  said  ladder,  without  giving 
him  any  caution  or  warning  whatsoever  of  the 
dangers  Incident  to  such  place  and  to  such 
work;  the  defendant  full  well  knowing  that 
said  dangers  were  concealed,  and  that  plain- 
tiff was  in  ignorance  thereof.  That  on  the 
18th  day  of  October,  1901,  while  the  plahitlff 
was  working  under  the  express  direction  and 
orders  of  defendant's  foreman,  he  went 
aboard  said  vessel  with  said  foreman  In  obe- 
dience to  an  immediate  order,  thence  with 
him  down  from  the  main  deck  on  a  ladder 
In  a  hatchway  to  between-decks  of  said  ves- 
sel, and  from  there  said  foreman  directed 
plaintiff,  who  was  then  still  on  the  between- 
decks,  to  go  up  and  get  boards  for  staging, 
and  bring  them  down  to  lower  between-decks 
where  said  foreman  then  was.  That  plain- 
tiff, in  Immediate  obedience  to  said  order, 
went  up  to  the  main  deck,  and  returned 
thence  with  a  short  piece  of  board  to  the 
ladder  going  down  from  between-decks  to 
lower  between-decks,  and  then  started  to  de- 
scend said  ladder,  believing  the  same  to  be 
safe,  and  In  Ignorance  of  the  recklessness, 
carelessness,  and  negligence  of  the  defendant 
In  plachig  said  ladder  as  hereinafter  stated, 
and  in  Ignorance  of  the  dangers  of  the  place 
to  which  he  was  directed  to  go,  when,  by 
reason  of  the  recklessness,  carelessness,  and 
negligence  of  said  defendant,  said  ladder  turn- 
ed, and  plaintiff  was  thrown  off,  and  he  fell 
down  through  said  dark  and  dangerous  hole 
In  said  lower  between-decks  of  said  vessel, 
so  left  open  as  hereinafter  stated,  into  the 
hold  of  said  vessel,  a  distance  of  20  feet,  by 
which  the  collar  bone  of  plaintiff  was  broken, 
his  ribs  on  the  left  side  lacerated,  bruised, 
and  mangled,  his  knee  lacerated,  bruised,  and 
sprahied,  and  the  plaintiff  greatly  injured. 
That  the  ladder  from  which  plaintiff  was 
thrown  as  aforesaid  was  the  only  way  by 
which  plaintiff  could  get  to  lower  between- 
decks  In  obedience  to  defendant's  order,  and 
was  placed  by  said  foreman  of  the  defendant 
In  a  reckless,  careless,  and  negligent  manner, 
so  that  the  foot  of  the  same  stood  in  a  dan- 
gerous and  uneven  manner  on  a  narrow  cross 
piece  over  said  dark  and  dangerous  hole  in 
lower  between-decks,  which  was  extremely 
dangerous,  and  of  which  the  plaintiff  had  no 
knowledge,  and  could  have  had  no  knowledge 
whatsoever.  That  said  ladder  extends  from 
between-decks  to  lower  between-decks.  That 
It  was  so  dark  that  plaintiff  could  not  see  the 
bottom  of  said  ladder,  nor  Its  condition  as  to 
safety,  nor  that  It  was  resting  on  a  narrow 
cross-piece  over  a  hole.  That  defendant  well 
knew  the  dangers  attendant  upon  the  work 
It  directed  plaintiff  to  do,  and  of  the  place 
at  which  It  directed  plaintiff  to  do  said  work, 
but  the  same  were  wholly  unknown  to  thn 
plaintiff."  Respondent's  evidence  was  sub- 
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stantiBlly  as  follows:  On  October  11,  1901, 
he  -was  employed  by  appellant's  foreman,  Mr. 
Vox,  to  assist  In  molding  frames  ou  shore  at 
appellant's  shipyard.  After  working  at  this 
employment  for  several  days,  Mr.  Fox  took 
respondent,  with  some  other  men,  and  set 
blm  to  work  on  the  Japanese  ship  Kaga  Mam, 
which  was  lying  at  appellant's  wharf  for  re- 
pairs. This  was  the  only  time  respondent 
had  been  about  any  ship  at  appellant's  yard. 
He  had  never  worked  on  board  a  ship  be- 
fore, nor  bad  he  ever  been  below  the  pas- 
senger cabins  on  any  ship.  On  the  morning 
of  October  18,  1901,  Foreman  Fox  directed 
the  respondent  to  take  some  tools,  and  go  to 
the  wharf  where  the  German  steamship  Elbe 
was  lying  in  charge  of  appellant  for  repairs. 
In  obedience  to  this  direction,  respondent  took 
the  tools,  and  went  to  the  wharf,  where  he 
was  Joined  by  other  workmen  in  company 
with  Foreman  Fox,  who  conducted  respond- 
«nt  upon  the  steamship  Elbe  to  the  main  deck. 
From  this  main  deck,  by  means  of  a  ladder, 
they  were  conducted  to  the  deck  below,  called 
the  "between-deck."  When  they  arrived  at 
the  between-deck.  Foreman  Fox  took  the  lad- 
der from  the  main  hatch,  and  placed  It  down 
through  the  between-deck  hatch  to  a  deck 
below  called  the  "lower  between-deck,"  and 
he  and  another  foreman  of  appellant,  Mr. 
Rayfleld,  went  down  the  ladder  to  the  lower 
between-deck.  It  was  dark  on  the  between- 
deck  except  Immediately  under  the  main 
hatch,  and  candles  were  used  for  light.  On 
the  lower  between-deck  it  was  totally  darlc 
Mr.  Fox  and  Mr.  Rayfleld  took  lighted  can- 
dles with  them  to  the  lower  between-deck. 
When  they  arrived  there,  respondent  was  still 
on  the  between-deck.  Mr.  Fox,  from  below, 
directed  respondent  to  get  another  ladder. 
Respondent  thereupon  took  the  ladder  up  from 
the  lower  between-deck,  and  placed  it  above 
in  the  hatch  of  the  main  deck,  and  started 
to  go  up  to  the  main  deck,  when  some  one 
linuded  him  another  ladder.  He  thereupon 
handed  this  ladder  down  to  Mr.  Fox  cm  the 
lower  between-deck,  and  Fox  placed  it  where 
the  other  ladder  had  been  from  the  between- 
deck  to  the  lower  between-deck,  resting  the 
top  of  the  ladder  on  the  after  edge  of  the 
between-deck  hatch,  with  the  foot  toward  the 
bow  of  the  ship.  Respondent  then  started 
to  go  down  this  ladder  to  the  lower  between- 
deck,  where  Fox  and  Rayfleld  were,  but  be- 
fore he  had  gone  far  down  the  ladder  Fox 
orclored  him  to  get  some  short  pieces  of  board 
five  or  six  feet  long,  and  bring  them  down 
there.  Respondent  went  ashore  by  way  of 
the  ladder  to  the  main  deck,  and  soon  there- 
after Fox  and  Rayfleld  came  up  from  the 
lower  between-deck.  Respondent  returned 
from  shore  with  three  pieces  of  plank  to  the 
main  deck.  At  the  main  deck  be  got  a  can- 
dle, lighted  it,  and  went  down  to  the  first 
between-deck.  There  he  left  two  of  his 
boards,  and  started  down  the  ladder  to  the 
lower  between-deck,  carrying  the  b<tard  under 
right  arm,  the  candle  in  bis  right  tiand, 


and  ushig  his  left  to  bold  on  to  the  mnss  of 
the  ladder.  He  was  accustomed  to  use  his 
left  band.  He  proceeded  down  the  ladder 
until  his  head  was  below  the  level  of  the 
between-deck  and  his  feet  were  nearly  to  the 
bottom  rung  of  the  ladder,  when  the  ladder 
tilted  toward  him  sidewise,  and,  in  order  to 
avoid  a  fall,  he  attempted  to  step  out  and 
down  to  the  floor  of  the  deck,  which  he  sup- 
posed was  there,  but,  faistead  of  a  floor,  the 
foot  of  the  ladder  was  near  an  opening.  Into 
which  respondent  stepped,  and  was  precipi- 
tated to  the  bottom  of  the  ship.  As  he  tell 
he  struck  some  iron  beams,  and  fell  bead 
first  some  20  feet  below,  bruising  his  leg  and 
side  and  breaking  a  piece  out  of  his  collar- 
bone. Fox  knew  of  the  opening,  and  that  tbe 
same  was  within  12  or  14  inches  of  the  foot 
of  the  ladder,  and  had  given  the  resi)ondent 
no  caution  or  warning  against  the  same.  Re- 
spondent did  not  know  of  the  opening,  and 
could  not  see  it,  but  supposed  the  lower  be- 
tween-deck was  floored  over  the  same  as  tbe 
between-deck. 

We  think  this  evidence  was  sufficient  to 
take  the  case  to  the  Jury.  The  fact  that  the 
ladder  was  placed  in  a  dang^ous  place,  at 
the  foot  of  which  was  a  hole,  of  which  Fore- 
man Fox  Icnew  and  of  which  the  re^x>ndent 
did  not  know,  and  which  be  could  not  see  and 
was  not  informed  about,  was  proof  of  negli- 
gence of  the  foreman  imputable  to  the  appel- 
lant, and  was  sufficient  to  make  a  prima  facie 
case  for  the  Jury.  It  is  argued  that  tlie  re- 
spondent could  have  thrown  the  boards  down 
to  the  lower  between-deck  from  the  between- 
deck  and  thus  have  avoided  the  injury;  but. 
where  respondent  was  not  directed  to  do  so. 
but  was  ordered  to  go  and  get  boards  ami 
bring  them  down,  he  had  a  right  to  obey 
the  order  as  given,  and  also  bad  a  right  to 
rely  upon  the  foreman  to  Inform  him  of  bid- 
den danger  of  which  the  foreman  knew  and 
the  respondent  was  not  aware.  Tbe  danger 
was  not  apparent,  according  to  the  re^raod- 
ent's  evidence,  but  was  bidden  in  the  dark. 
so  that  be  could  not  see  it  The  evidence 
shows  tliat  while  respondent  was  not  expe- 
rienced in  work  on  board  ships,  be  had  been 
accustomed  to  working  in  dark  places  on  lad- 
ders in  mines.  And  whether  he  was  or  was 
not  experienced  in  such  work.  It  seems  to 
us  makes  little  difference  In  this  case.  Tbe 
foreman  Fox  bad  gone  down  tbe  ladder  abead 
of  him,  bad  been  down  there  some  minutes 
making  an  inspection  of  the  premises,  and 
had  come  out.'  Respondent  had  seen  him  go 
down  and  knew  he  had  come  oat  He  there- 
fore certainly  had  a  right  to  believe  that;  if 
there  were  any  dangers  in  descending  tbe 
ladder,  or  conditions  at  the  foot  of  that  lad- 
der dUferent  from  those  at  ttie  foot  of  tbe 
one  he  had  already  descended,  which  would 
render  it  unsafe  for  a  stranger  to  tbe  prem- 
ises to  go  down  upon  it,  the  foreman  wooU 
so  Inform  him.  Tbe  respondent  was  not  aeat 
below  for  tbe  pnrpose  of  examining  for  dan- 
gers.   The   foreman   had   preceded   him    for 
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tbat  purpose  and  other  pnrposes,  and  had  di- 
rected resiiondeat  to  take  some  boards  dovnu 
Under  thefse- circumstances  this  case  does  not 
fall  within  the  principle  announced  in  An- 
derson T.  Telegraph  Ca,  10  Wash.  576,  53 
Fac  657,  41  L.  R.  A.  410,  relied  upon  by 
appellant.  It  is,  no  donbt,  true  that  all  em- 
ployte  at  all  times  must  use  their  senses  so 
as  to  avoid  dangers.  But  the  respondent  In 
this  case  coold  not  see  where  he  was  go- 
ing. It  was  dark  below.  The  foreman  had 
been  down  there,  and  had  returned  without 
Informing  respondent  of  the  dangerous  open- 
ing at  the  foot  of  the  ladder,  and  therefore 
respondent  had  a  right  to  presume  that  no 
danger  existed  there.  Johnson  t.  Mill  .Ca, 
22  Wash.  88,  60  Pac.  53.  Under  these  cir- 
cumstances the  court  could  not  say  as  a 
matter  of  law  that  the  respondent  was  guilty 
of  contributory  negligence,  or  that  he  did 
not  act  as  an  ordinarily  prudent  person  would 
have  acted,  and,  we  think,  properly  submitted 
the  case  to  the  jury.  Chrlstianson  v.  Bridge 
Co.,  27  Wash.  582,  68  Pac.  191. 

Where  there  is  oo  evidence  of  passion  or 
prejudice  on  the  part  of  the  Jury,  and  where 
the  lower  court  has  seen  the  witnesses  and 
beard  the  evidence,  and  has  refused  to  grant 
a  new  trial  on  the  ground  of  excessive  dam- 
ages, ve  do  not  feel  disposed  to  disturb  the 
judgment  on  this  account. 

The  judgment  is  therefore  affirmed. 

RBAVI8,  0.  J.,  and  PULLBRTON,  DUN- 
BAR, and  ANDERS,  JJ.,  concur. 


STATE  V.  MURREY  et  al. 
(Supreme  Court  of  Washington.  Dec.  9,  1902.) 
criuinaij  law— appeal,  bt  statr. 
1.  Ballinger's  Ann.  Codes  &  St.  S  6500,  lim- 
iti  the  right  of  the  state  to  BM>eaI  in  criminal 
cases:  (1)  In  setting  aside  an  indictment  or 
information;  (2)  in  arresting  judgment  on  the 
gronnd  that  the  facts  stated  in  tlie  indictment 
do  not  constitute  a  crime;  (3)  or  in  some  mate- 
rial error  in  law.  not  affecting  the  acquittal  of 
the  prisoner  on  the  merits.  One  held  to  appear 
before  the  superior  court,  before  any  informa- 
tion was  filed,  successfully  moved  to  dismiss 
the  proceedings  l)€cau8e  the  superior  court  had 
discharged  him  in  habeas  corpus.  Held,  that 
the  state  had  no  ri^ht  to  appeal  from  the  jus- 
tice's order  dismissing  the  proceedings. 

Appeal  from  superior  court,  Thurston  coun- 
ty;   O.  V.  Linn,  Judge. 

Orran  Murrey  and  another  were  prose- 
cuted for  stealing.  From  an  order  of  the 
justice  dismissing  the  proceedings,  the  state 
appeals.     Dismissed. 

Geo.  H.  Funk,  for  appellant  Frank  O. 
Owings  and  Troy  &  Falknor,  for  respond- 
ents. 


PER  CURIAM.  In  November,  1901,  a 
criminal  complaint  was  lied  tn  the  office  of 
the  justice  of  the  peace  of  Thurston  county, 
charging  Murrey  and  O'Ndl  with  stealing  a 
certain  cow.  The  defendants  were  arrested 
on  warrant,  and,  after  examination  before 
the  magistrate,  were  held  to  appear  before 
the  superior  court.  At  the  preliminary  ex- 
amination, defendants  produced  a  number  of 
witnesses,  who  testified  therein.  Subsequent 
to  the  examination,  and  before  any  Informa- 
tion was  filed  against  defendants,  or  either 
of  them,  they  made  a  motion  to  dismiss  the 
proceeding,  and  for  their  costs  and  disburse- 
ments in  the  examination;  that  Is,  the  fees 
of  the  witnesses  for  defendants  at  the  ex- 
amination. This  motion  for  dismissal  and 
for  costs  was  based  upon  the  fact  that  the 
superior  court  bad,  upon  a  proceeding  in 
hatjeas  corpus,  after  a  full  examination  of 
the  facts,  entered  judgment  discharging  the 
defendants.  The  motion  was  sustained,  and 
the  court  entered  an  order  purporting  to  dis- 
miss the  preliminary  proceeding,  and  entered 
judgiucut  against  the  county  and  in  favor  of 
defendants  in  the  sum  of  $00.80;  being  the 
fees  of  the  witnesses  produced  by  defendants 
at  the  preliminary  examination.  From  this 
order  the  state  attempts  to  appeal. 

Respondents  move  to  dismiss  the  appeal 
for  want  of  Jurisdiction  in  this  court  to  re- 
view such  proceeding.  The  errors  assigned 
are  In  entering  the  order  of  dismissal,  and  in 
taxing  to  the  county  the  costs  of  defendants' 
witnesses  at  the  preliminary  examination. 
The  statute  (section  CaOO,  Ballinger's  Ann. 
Codes  &  St.)  limits  the  right  of  the  state  to 
appeal  in  criminal  cases:  (1)  In  setting  aside 
the  indictment  or  Information;  (2)  arrest- 
ing judgment  on  the  ground  that  the  facts 
stated  In  the  indictment  or  Information  do 
not  constitute  a  crime;  (3)  or  in  some  other 
material  errors  in  law,  not  affecting  the  ac- 
quittal of  the  prisoner  on  the  merits.  It  Is 
apparent  that  this  appeal  cannot  be  main- 
tained under  the  first  or  second  specification. 
The  judgment  and  order  ent^ed  was  an  ad- 
judication upon  the  merits  of  the  charge 
against  the  defendants.  Therefore  the  state 
has  no  right  of  appeal  under  the  third  spec- 
ification, because  the  error  of  law  mentioned 
cannot  affect  the  acquittal  of  the  prisoner  on 
the  merits.  It  seems  that  the  order  of  dis- 
missal taxed  costs  tn  the  amount  of  $60.80  to 
the  county.  It  is  Immaterial,  In  the  disposi- 
tion of  the'  motion  to  dismiss  this  appeal,  to 
express  any  view  upon  the  validity  of  the 
taxation  of  costs.  In  any  view,  the  claim 
for  costs,  which  here,  if  valid,  can  only  be  a 
debt,  Is  under  $200.  It  is  apparent  no  con- 
troversy now  exists  between  the  state  and 
the  defendants.  In  the  habeas  corpus  pro- 
ceeding such  controversy  was  ended. 

The  motion  to  dismiss  Is  sustained. 
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SAWDEY  T.  SPOKANE  FALLS  &  N.  BT. 

CO. 
(Sopreme  Court  of  Washington.    Dee.  6,  1902.) 

RAILROADS  —  TREATMENT  OF  INJURED  EM- 
PLOYE—MALPRACTICE— LIABILITY  —  CHARI- 
TABLE TREATMENT— BSTOPPElr-BVIDBNCB— 
SUFFICIENCY. 

1.  Id  an  action  aeainst  a  railroad  company 
for  injuries  from  anskillful  treatmeut  of  an  em- 
pioy4  by  defendant's  surgeon  for  injuries  re- 
ceived by  the  employs  after  he  had  finished  his 
worlc  and  was  going  home,  evidence  held  to  re- 
quire submission  to  the  jury  of  the  issue  as  to 
whether,  by  the  contract  of  employment,  and 
retention  of  a  part  of  the  employe's  salary  for 
a  "hospital  fund,"  the  company  contracted  to 
b'eat  employes  for  all  injuries,  or  only  those  re- 
ceived in  the  course  of  their  employment. 

2.  A  railroad  company  retained  a  part  of  the 
salaries  of  its  employls  for  a  hospital  fund, 
and  never  informed  its  employes  that  it  would 
treat  them  only  for  injuries  in  the  course  of 
their  employment.  An  employ^  was  injured 
while  going  home  after  worit,  and  was  taken 
to  the  company's  hospital  and  treated,  without 
being  told  that  the  company  only  engaged  to 
treat  for  injuries  in  the  course  of  employment, 
and  was  treating  him  gratuitously.  Held,  in  a 
suit  by  the  employ^  for  malpractice  of  the  com- 
pany's snrgeon,  that  the  railroad  company  was 
estopped  to  claJm  that  it  was  only  required  to 
treat  for  injuries  in  the  course  of  employment, 
and  was  treating  plaintiff  as  a  charity. 

3.  Under  the  express  provisions  of  2  Ballin- 
ger's  Ann.  Codes  &  St.  {  6012,  a  party  is  en- 
titled to  contradict  answers  to  interrogatories 
introduced  by  him. 

4.  A  corporation  which  contracts,  for  a  con- 
sideration, to  treat  its  employes  for  any  injury 
they  may  receive  while  in  its  employ,  is  liable 
for  the  malpractice  of  a  surgeon  employed  by 
it 

5.  In  an  action  by  ^n  employ^  of  a  railroad 
company  against  the  company  for  malpractice 
of  a  surgeon  employed  b^  the  company  to  treat 
its  injured  employes,  evidence  considered,  and 
held  sufflcient  to  require  submission  to  the  jury 
of  the  issue  as  to  whether  there  was  in  fact 
any  malpractice. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Leander  H.  Prather,  Judge. 

Action  by  Fred  Sawdey  against  the  Spo- 
Icane  Falls  &  Northern  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

See  67  Pac,  lOW. 

Barnes  &  Latimer,  for  appellant  Will  H. 
Thompson  and  M.  J.  Gordon,  for  respondent 

FDLLERTON,  J.  The  appellant  brought 
this  action  against  the  respondent  to  recover 
damages  alleged  to  have  been  suffered  by 
bim  because  of  the  uuslclllful  and  negligent 
manner  in  which  he  was  treated  for  a  frac- 
ture In  the  lower  third  of  the  femur  of  his  left 
leg  by  the  respondent's  surgeon.  On  the  trial 
at  the  close  of  the  appellant's  case  the  re- 
spondent interposed  a  challenge  to  the  legal 
sufficiency  of  the  evidence,  which  challenge 
the  trial  court  sustained;  tailing  ttae  case 
from  the  Jury,  and  directing  a  Judgment  for 
the  respondent  The  challenge  was  based 
upon  two  grounds:  (1)  That  the  restiondent 
undertoolc  to  treat  the  appellant  gratuitously. 
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and  Is  liable  only  for  the  failure  to  use  ottU- 
nary  care  in  selecting  the  surgeon,  and  that 
there  -was  no  evidence  tuiding  to-  show  that 
It  had  been  negligent  In  selecting  the  surgeon; 
and  (2)  that  there  was  no  evidence  that  the 
surgeon  selected  treated  tlie  appellant  In  a 
negligent  or  unskillful  manner. 

The  facts  bearing  upon  the  first  ground  of 
challenge  are  substantially  these:  The  re- 
spondent is  a  railway  company,  and  the  ap- 
pellant was  one  of  its  employes.  The  appel- 
lant was  injured  by  falling  over  a  low  switch 
stand  in  the  yard  of  another  railway  company 
while  on  his  way  from  his  place  of  employ- 
ment to  his  home  after  quitting  his  work  for 
the  day.  He  was  hnmediately  taken  to  the 
hospital  with  which  the  respondent  had  ar- 
ranged for  the  care  of  its  injured  employte, 
and  there  placed  under  the  treatment  of  tlie 
respondent's  snrgeon.  The  appellant  had 
been  in  the  employ  of  the  respondent  for 
some  2%  years.  During  that  time  the  re- 
spondent had  deducted  monthly  trom  his 
wages  certain  fixed  sums,  based  on  th» 
amount  paid  him,  which  it  had  retained  and 
credited  on  Its  books  to  its  hospital  food. 
There  was  no  special  contract  entered  inta 
between  the  appellant  and  the  respondent  de- 
fining the  respondent's  undertaking  In  consid- 
eration of  these  deductions,  nor  was  it  sliown 
whether  or  not  the  t4>peUant  had  roles  ap- 
plicable thereto.  The  appellant  testified  tliat 
he  made  no  objection  to  the  company's  mak- 
ing such  deductions,  and  that  nothing  was 
ever  said  to  him  concerning  its  purpose  in  so 
doing,  but  that  It  was  the  custom  of  all  rail- 
road companies  of  which  he  had  knowledge  to 
make  such  deductions,  and  that  he  imder- 
stood  that  be  was  entitled,  in  consideration 
thereof,  to  hospital  accommodations  and  med- 
ical and  surgical  treatment  at  the  reeponA- 
ent's  expense  for  any  sickness  he  should  have 
or  any  injury  he  should  receive  while  In  the 
company's  employ.  It  was  shown  tliat  tiie 
company  made  like  deductions  from  the 
wages  of  all  of  its  employes;  that  these  de- 
ductions exceeded  by  a  considerable  sum  the 
amount  expended  in  the  care  of  its  sick  and 
injured  employes:  that  while  a  separate  ac- 
count of  the  fund  was  kept  on  the  books  of 
the  company,  the  fund  itself  was  not  kept 
Reparate  frmn  the  company's  genoal  ftmd, 
but  was  commingled  therewith,  and  used  in 
the  transaction  of  the  general  business  of  the 
company;  and  that  the  amount  of  the  ac- 
count, as  shown  on  its  books,  was.  to  use  the 
language  of  one  of  its  officers,  "voluntarily  re- 
duced at  one  time."  It  was  shown,  also,  that 
the  respondent  had  treated  others  of  its  em- 
ployes who  had  become  sick  and  Injured  while 
In  its  employ,  without  question  as  to  the 
cause  or  source  of  the  sickness  or  injury: 
and  certain  of  these  testified  that  their  un- 
derstanding of  the  respondent's  undertaking 
was  as' the  appellant  had  testified.  The  re- 
spondent however,  ta  answer  to  certain  in- 
terrogatories propounded  to  it  by  the  sppti- 
lant  at  the  commencement  of  his  action,  stat* 
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•d  that  It  undertook  to  treat  only  such  of  Its 
employes  as  should  be  injured  In  the  coarse 
of  their  employment,  and  that,  while  It  had 
treated  certain  of  them  for  Injuries  not  so 
received,  it  had  done  so  voluntarily,— not  be- 
cause It  was  oDligated  to  do  so.  The  respond- 
ent's contention  that  it  undertook  gratuitously 
to  treat  the  appellant  is  rested  first  upon  the 
fact  that  the  appellant  was  Injured  after  he 
had  ceased  bis  work  for  the  day,  and  the 
claim  that  there  was  no  evidence  that  it  con- 
tracted, for  a  consideration,  to  treat  him  for 
an  injury  so  received.  But  it  seems  to  us 
that  unless  Its  answer,  to  the  effect  that  It  un- 
derook  to  treat  only  such  of  its  employes  as 
should  be  Injured  In  the  course  of  their  em- 
ployment, is  to  be  taken  as  conclusive,  there 
was  here  some  evidence  from  which  the  Jury 
might  have  found  that  its  liability  was  not 
thus  limited.  The  respondent  may,  it  is  true, 
flx  the  terms  upon  which  it  will  receive  any 
one  into  its  service.  This  it  may  do  by  spe- 
cial contract,  or  by  general  rules  called  to 
the  attention  of  those  seeking  employment  in 
its  service;  but,  in  the  absence  of  such  spe- 
cial contract  or  general  rules,  the  contract  is 
such  as  the  law  implies  from  the  acts  of  the 
parties  and  the  surrounding  circumstances, 
and  cannot  be  governed  by  any  secret  or  un- 
disclosed limitations  either  of  the  parties  may 
have  in  mind.  Here  the  acta  of  the  parties, 
the  surrounding  circumstances,  and  the  cim- 
duct  of  the  appellant  with  relation  to  the  fund 
collected,  are  as  much  consistent  with  the  idea 
of  contract  to  treat  the  employes  for  Injuries 
received  in  whatsoever  manner,  as  It  is  of 
one  to  treat  only  for  injuries  received  in  a 
particular  way;  and  the  question  was  there- 
fore one  for  the  jury,  and  not  the  court.  But 
there  is  another  ground  for  requiring  the  ques- 
tion to  be  submitted  to  the  Jury:  There  was 
evidence  tending  to  show  that  the  respondent 
bad  never  made  It  known  that  it  claimed  that 
Its  contract  was  only  to  treat  its  employes  for 
Injuries  received  by  them  in  the  course  of 
their  employment  It  had  always,  so  far 
as  shown,  acted  to  the  contrary.  It  took  the- 
appellant  to  its  hospital  and  entered  upon  bis 
treatment  without  informing  him  that  Its  con- 
tract was  limited,  or  that  it  claimed  to  be 
treating  him  gratuitously.  Clearly,  on  the 
principle  of  estoppel,  it  ought  not  to  be  heard 
now  to  say,  in  order  to  escape  liability  for 
malpractice,  that  It  was  only  extending  to  him 
a  charity.  Nor  was  the  answer  to  the  inter- 
rogatory conclusive  of  the  question  of  the  re- 
spondent's liability,  although  Introduced  In 
evidence  by  the  appellant  Answers  to  inter- 
rogatories are  In  the  nature  of  admissions. 
While  the  party  calling  for  them  may  put 
them  In  evidence  for  the  admissions  they  con- 
tain, he  Is  no  more  bound  by  their  statements 
against  his  interest  than  he  is  bound  by  the 
statements  of  a  witness  he  may  call,  and  who 
niay  testify  in  part  against  his  Interest.  He 
can  still  introduce  evidence  contradictory  of 
rucfi  statements,  and  leave  it  to  the  Jury  to 
-determine  wherein  the  truth  lies.     Moreover, 


the  right  to  contradict  answers  to  interroga- 
tories, though  introduced  by  the  party  calling 
for  them,  is  expressly  granted  by  statute.  2 
Balllnger's  Ann.  Codes  &  St  S  6012;  Denny  v. 
Sayward,  10  Wash.  422,  39  Pac.  119. 

The  second  ground  Is  that  the  evidence 
Is  Insufficient  to  make  a  case  for  the  jury, 
under  the  rule  of  Richardson  v.  Cool  Co., 
10  Wash.  648,  39  Pac.  95.  This  claim  is 
founded  upon  the  concluding  part  of  the  opin- 
ion in  that  case,  where  this  language  is  used: 
"But  suppose  the  contention  of  the  respond- 
ent to  be  true,— that  the  appellant  so  conduct- 
ed itself  that  it  caused  the  respondent  to  be- 
lieve that  it  was  furnishing  to  him  surgical 
,  treatment,  and  that  It  Is  estopped  from  deny- 
;  ing  that  such  was  the  fact;  does  it  follow, 
:  under  the  facts  of  this  case,  that  it  is  liable 
I  for  the  malpractice  of  the  physician?  We 
I  think  it  does  not  This  hospital  was  main- 
tained and  the  physician  provided  for  the  sole 
!  purpose  of  relieving  sick  and  Injured  employes, 
'  without  expense  to  them,  and  without  any 
I  intention  on  the  part  of  the  company  of  mak- 
ing any  profit  out  of  the  undertaking.  It 
was  therefore  a  charitable  Institution,  and  it 
j  was  supported  by  the  contributions  of  em- 
I  ploy6s,  and  carried  on  in  their  interests.  And 
If  the  company  did  employ  the  physician,  as 
claimed  by  respondent  to  look  after  and  treat 
the  sick  and  Injured,  it  is  not  liable  for  his 
negligence,  but  is  responsible  only  for  want 
of  ordinary  care  to  selecting  him."  But  it 
must  not  be  overlooked  that  this  expression 
had  reference  solely  to  the  facts  shown  In  the 
record  then  before  the  'court.  In  a  previous 
part  of  the  opinion  the  court  stated  that 
there  was  positive  testimony  to  the  effect 
that  the  coal  company  had  no  physician  in 
its  employ,  and  maintained  no  hospital;  that 
the  doctor  whose  malpractice  was  complain- 
ed of  was  actually  employed  by  a  committee 
of  the  employes  who  contributed  the  funds; 
that  the  hospital  where  the  Injured  employ^ 
was  treated  was  under  the  control  of  the 
same  conunitiee;  that  the  respondent  in  that 
case  knew  that  there  was  a  doctor  at  the 
company's  mines,  and  some  kind  of  a  hos- 
pital, and  concluded  from  those  facts  that 
the  company  had  contracted  to  furnish  him 
the  privileges  of  a  hospital  and  the  service 
of  a  physician.  In  such  a  case  it  was,  per- 
haps, proper  to  say  that,  conceding  the  com- 
pany was  estopped  to  deny  that  it  employed 
the  physician,  it  could  be  held  only  for  wont 
of  care  in  selecting  him,  for  the  hospital 
seems  not  to  have  been  under  the  company's 
conti'ol,  and  the  court  expressly  states  that 
there  was  no  Intent  on  the  part  of  the  com- 
pany to  make  a  profit  out  of  the  undertak- 
ing. In  reality,  therefore,  the  company  was 
merely  a  trustee  of  the  fund.  In  the  case 
before  us  It  Is  conceded  that  there  was  some 
form  of  contract,  the  evidence  being  in  dis- 
pute only  as  to  its  extent  Furthermore,  the 
employes  here  have  nothing  to  do  with  the 
hfaring  of  the  surgeon  or  with  the  mainte- 
nance of  the  hospital;  nor  is  the  respondent. 
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in  any  sense,  a  trustee  of  the  tond  It  col- 
lects. All  of  tbe  surplus  over  and  above  the 
cost  of  treating  its  employes  Inures  to  Its 
benefit,  and  it  recognizes  no  responsibility  to 
account  for  it  to  any  one.  There  Is  therefore 
In  this  case  both  tbe  element  of  contract  and 
profit,  and  if  there  were  no  other  differences, 
this  alone  would  distinguish  the  cases.  But 
the  case  in  question  was  before  this  court 
three  times,  and  from  the  several  opinions 
filed  it  can  be  gathered  that  the  court  did  not 
intend  to  lay  down  the  broad  rule  the  re- 
spondent contends  for.  In  the  first  opinion 
(6  Wash.  52,  32  Pac.  1012,  20  L.  R.  A.  338) 
this  language  was  used:  "If,  on  the  other 
band,  the  company  was  conducting  a  hos- 
pital, with  its  own  physician,  for  the  pur- 
pose of  deriving  profit  therefrom,  or  If  it 
contracted  with  the  appellant  to  furnish  him 
with  tbe  services  of  a  competent  physician, 
and  to  properly  treat  him  In  case  of  an  in- 
Jury,  It  would  be  liable  for  the  negligence  or 
M-ant  of  skin  of  its  physician  in  attending 
blm."  On  the  second  appeal  the  opinion  lu 
consideration  was  delivered.  On  the  third 
appeal  (18  Wash.  368,  61  Pac.  402,  1046)  it 
was  said  that  the  case  was  really  reversed 
on  the  second  appeal  because  testimony  ir- 
relevant to  the  Issues  had  been  admitted  on 
the  trial.  The  only  inference  that  can  be 
drawn  from  this  is  that  the  court  concluded 
on  the  second  hearing  that  there  was  not 
suificient  evidence  to  Justify  a  finding  on  the 
part  of  tbe  Jury  that  tbe  company  was  con- 
ducting a  hospital  for  the  purpose  of  deriving 
a  profit  therefrom,  or  that  it  had  contracted 
to  treat  the  Injured  employ^  for  his  Injury. 
It  is  not  authority  for  the  broad  proi>osition 
that  an  employer,  where  he  maintains  a  hos- 
pital for  profit,  or  contracts,  for  a  considera- 
tion, to  treat  his  sick  and  Injured  employ^, 
is  not  liable  for  the  malpractice  of  tbe  phy- 
sician or  surgeon  he  employs,  notwithstand- 
ing be  ^cerclsed  due  care  in  the  selection  of 
such  physician  or  surgeon.  On  the  contrary, 
the  case,  as  a  whole,  is  authority  for  the  op- 
posite contention,  and  if  in  this  case  tbe  re- 
spondent did  contract,  for  a  consideration,  to 
treat  its  cinployCs  for  any  Injury  they  might 
receive  while  In  Its  employ.  It  Is  liable  for 
the  malpractice  of  the  surgeon  employed  to 
treat  the  aiipeilant;  and  this  question,  as  we 
say,  should  have  been  submitted  to  the  Jury. 
Was  there  any  evidence  of  malpractice  on 
the  part  of  the  surgeon?  The  appellant,  aft- 
er being  taken  to  the  hospital,  was  taken  In 
charge  by  the  respondent's  surgeon.  The 
surgeon  reduced  the  fracture,  and  bandaged 
to  the  leg,  to  hold  the  fractured  bones  in 
place,  a  long  splint,  reaching  from  under 
the  arm  to  the  foot;  placing  tbe  leg,  after 
being  so  treated,  between  small  sand  bags; 
using  no  extension  or  counter  extension  ap- 
pliances. It  was  testified  by  one  of  the  wit- 
nesses that  the  surgeon  stated  at  the  time 
that  this  treatment  was  only  temporary, 
and  that  he  would  permanently  fix  it  In  the 
morning,  but  that  In  tbe  morning,  after  an  ex- 


amination, he  conclnded  that  It  was  wl'.I 
enough  as  it  was,  and  left  it  In  that  condi- 
tion for  some  three  weeks.  It  farther  ap- 
peared that  at  tbe  end  of  that  time  tbe  sur- 
geon removed  the  splint,  but  immediately  re- 
placed It,  leaving  It  on  the  leg  for  some  two 
weeks  more;  that  he  then  removed  tbe  splint 
permanently,  telling  the  patient  to  tee  tL- 
leg  as  much  as  possible;  that  the  patient  did 
attempt  to  comply  with  the  doctor's  direc- 
tions, but  found  he  could  not  bear  any  weislit 
upon  the  leg, — could  not  bear  to  have  It  h&ns 
down,  or  even  touch  It  upon  the  floor;  that 
the  doctor  thereupon  put  It  in  a  plaster  of 
parts  cast,  whereupon  the  patient  was  taken 
to  bis  home,  where  he  remained  in  bed  some 
10  days  more,  when  the  cast  was  removed. 
The  leg  at  that  time  proved  to  be  Tery 
crooked,— "bowed  like  a  barrel  stave,"  as  a 
witness  expressed  it;  the  foot  of  the  Injmvd 
leg  reaching  only  to  the  ankle  of  the  other. 
A  consultation  with  other  physicians  was 
then  held,  when  it  was  decided  that  a  further 
operation  was  necessary.  The  appellant  was 
then  taken  back  to  the  hospital,  the  leg 
straightened  and  dressed  with  suitable- 
splints,  and  an  extension  appliance  applle<i 
thereto.  The  patient  then  remained  in  the 
hospital  for  six  weeks  more,  when  the  splints 
were  removed,  and  tbe  leg  placed  In  a  plas- 
ter of  paris  cast,  which  was  left  thereon 
some  ten  weeks.  When  this  was  removed 
the  leg  was  found  to  be  somewhat  shnuiken 
in  size,  something  like  an  Inch  shorter  than 
the  other,  and  the  knee  Joint  affected;  not 
locking  or  catching  as  it  should,  so  that  when 
walking  It  falls  back  out  of  a  proper  Hue 
some  three  or  four  inches.  It  was  testifipti 
by  the  two  expert  witnesses  called  by  the 
appellant  that  a  fracture  such  as  the  appel- 
lant had,  being  an  oblique  fracture  In  tbe 
lower  third  of  the  femur,  was  a  difficult  one 
to  treat  owing  to  the  difficulty  of  maintain- 
ing the  fragments  In  their  proper  position; 
that  tliere  were  several  methods  used  in  prac- 
tice, and  sanctioned  by  authority,  for  treat- 
ment of  such  fractures;  and  that  from  any  of 
them  bad  results  were  not  uncommon.  It 
was  testified,  also,  that  a  shortening  of  the 
leg  was  to  be  expected,  that  a  shrinking  of 
the  limb  was  almost  a  necessary  conse- 
quence, and  that  the  affection  of  the  knee 
Joint  was  not  an  evidence  of  bad  snrgerr- 
They  also  said,  in  effect,  that  the  final  re- 
sult in  the  appellant's  case  was  not  worse 
than  might  have  been  expected  from  the  na- 
ture of  the  Injury.  One  of  the  witnesses,  on 
ci-oss-examination,  said  that  the  treatment 
of  the  injury  applied  by  the  first  surgeon  was 
sanctioned  by  some  authority,  and  that  he 
thought  he  had  seen  very  good  results  ob- 
tained by  such  treatment;  the  other,  that  it 
was  not  the  usual  method  of  treating  oblique 
fractures  of  the  femur  In  an  adult  person; 
that  In  such  cases  it  is  difficult  to  bold  the 
fracture  In  place  or  prevent  curvature,  and 
that  extension  and  counter  extension  appli- 
ances are  usually  employed  for  these  reft- 
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•ons;  tbat  there  were  no  splints  known  tbat 
would  overcome  the  orUinary  contraction  of 
the  muscles  in  an  adult  muscular  person;  and 
that,  the  more  muscular  a  patient  Is,  the 
more  difficult  it  is  to  overcome  or  prevent 
such  contraction.  It  was  also  shown  that  the 
respondent  at  the  time  of  the  injury  was 
about  30  years  of  age,  wns  unusually  mus- 
cular, and  that  he  had  theretofore  always  en- 
joyed good  health.  It  was  on  this  branch 
of  the  case  that  the  trial  Judge  sustained  the 
challenge  of  the  respondent  to  the  sufficiency 
of  the  evidence.  From  his  remarks  when 
passing  upon  the  motion,  it  would  seem  that 
be  reached  this  conclusion  from  the  fact  that 
the  appellant's  expert  witnesses  testified  that 
bad  results  were  liable  to  follow  from  this 
character  of  injury,  no  matter  how  skillfully 
the  injury  may  be  treated,  and  that  the  re- 
sults finally  obtained  were  not  worse  than 
might  have  been  expected.  But  it  seoms  to 
us  tbat  this  is  not  conclusive  of  the  respond- 
ent's liability.  To  secure  the  result  finally 
obtained,  the  appellant  was  obliged  to  sub- 
mit to  a  second  operation,  with  its  accom- 
panying dangers,  delay  in  recovery,  and  con- 
sequent pain  and  suffering.  This  was  claim- 
ed as  an  element  of  damage  in  the  com- 
plaint; and,  if  it  wns  made  necessary  by 
the  maltreatment  of  the  surgeon  first  in 
charge,  it  can  be  recovered  for,  no  matter 
how  successful  the  final  operation  was.  The 
contract  implied  by  law  from  the  more  em- 
ployment of  a  surgeon  is  that  he  will  treat 
the  injury  he  is  employed  to  treat  with  or- 
dinary diligence  and  skill.  This  requires 
that  be  bring  to  its  treatment  such  a  degree 
of  skill  and  diligence  as  surgeons  practicing 
in  the  same  general  neighborhood.  In  the  same 
line  of  practice,  ordinarily  have  and  exercise 
In  like  cases.  He  must  not  experiment  in 
his  treatment  of  the  injury.  On  the  con- 
trary, if  he  desires  to  avoid  liability  for  his 
mistakes,  he  must  treat  it  in  some  method 
recognized  and  approved  by  his  profession  as 
most  likely  to  produce  favorable  results.  If 
there  be  more  than  one  of  these  applicable 
to  the  particular  case  In  hand,  he  Is  not,  of 
course,  liable  for  an  honest  mistake  of  Judg- 
ment in  his  selection  of  the  method;  but  If 
bad  restilts  follow,  and  liability  therefor  Is  to 
be  avoided,  it  must  appear  that  the  treat- 
ment applied  was  approved  and  recognized, 
as  well  as  that  It  wns  pursued  with  ordinary 
diligence  and  skill.  Here  the  evidence  does 
not  fully  meet  these  requirements.  While 
one  of  the  surgeons  does  say  that  the  treat- 
ment first  applied  wns  approved  by  some  au<» 
thority,  and  that  he  had  seen  good  resufts 
follow  from  it.  he  does  not  say  that  it  was 
the  usual  method  of  treating  such  fractures, 
or  that  he  approved  of  the  practice  in  any 
case.  Much  less  does  he  say  that  it  was 
proper  treatment  for  the  case  In  hand.  He 
was  one  of  the  consulting  surgeons  who  ad- 
vised the  second  operation,  and  the  one  who 
seems  to  have  hnd  it  In  charge.  It  Is  worth 
noticing,  at  least,  that  he  did   not,  In  his 


treatment  of  the  injury,  pursue  the  treatment 
adopted  by  the  first  surgeon;  and  It  will  be 
remembered  that  the  other  surgeon  testified 
unqualifiedly  that  it  was  not  the  nsual  meth- 
od of  treatment,  and  that  the  surgeon  in 
charge  sceuis  lo  have  been  of  the  opinion, 
on  first  thought,  that  the  treatment  was  not 
sufiicient  for  the  particular  injury.  The  fact, 
also,  that  a  second  operation  was  necessary, 
to  obtain  the  results  finally  obtained,  is  some 
evidence  that  the  original  attempt  was  not 
performed  with  that  degree  of  skill  which  n 
surgeon  ordinarily  brings  to  the  treatment  of 
such  an  Injury.  On  the  whole,  therefore,  we 
think  there  was  some  substantial  evidence 
to  the  effect  that  the  appellant  hnd  been  sub- 
jected to  unnecessary  danger,  delay  in  re- 
covery, and  pain  and  suffering,  and  that  for 
these  injuries  he  was  entitled  to  recover. 

In  view  of  the  line  of  argument  pursued  In 
the  appellant's  brief,  and  the  fact  tbnt  the 
cause  must  be  remanded  for  a  new  trial,  it 
Is  well  to  say  that  the  respondent  did  not, 
by  Its  contract,  undertake  to  affect  a  cure  of 
the  appellant's  injury,  or  restore  his  broken 
limb  to  its  normal  condition.  It  was  in  no 
wise  responsible  for  the  original  injury,  and 
It  imdcrtook  only  to  bring  to  its  treatment 
that  ordinary  diligence  and  skill  which  sur- 
geons usually  exercise  In  similar  cases;  and. 
If  It  did  this,  it  Is  not  responsible  for  the  re- 
sults. But  if  it  did  not  so  treat  it.  It  is  re- 
sponsible only  for  the  injury  its  failure  to  do 
so  entailed,  not  for  the  injury  as  a  whole. 
Its  liability  is  measured  by  its  own  derelic- 
tion of  duty,  not  for  everything  the  appellant 
may  have  lost  or  suffered  because  of  the  acci- 
dent It  is  well  to  say,  also,  that  what  we 
have  said  concerning  the  evidence  Is  not  to  be 
taken  as  conclusive  of  the  questions  discuss- 
ed. What  we  mean  Is  that  the  evidence  pre- 
sents questions  upon  which  the  appellant  was 
entitled  to  the  Judgment  of  the  Jury  whether 
or  not  he  hnd  suffered  a  damage  at  the  bauds 
of  the  respondent,  not  that  his  right  of  re- 
covery Is  conclusively  established. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

REAVIS,  0.  J.,  and  MOUNT,  DUNBAR, 
and  ANDERS,  JJ.,  concur? 


HAYES  T.'UNION  MERCANTILE  CO.  et  al. 
(Supreme  Court  of  Montana.  Dee.  15.  lOOa.) 
•kpPEAL.— NOTICE— UNDERTAKING  —  CONFORM- 
ITY—SEHVICE—ACKNOWLE  DOM  E.N'T  BY  AT- 
TORNEY —  MALICIOUS  ATTACHMENT  —  DAM- 
AGE TO  CREDIT— PUBLICATION— I'LEADINO— 
ADMISSIBILITY  OF  EVIDENCED— SETTLE.MENT 
—INSTRUCTIONS. 

1.  A  notice  of  appeal  recited  that  the  defend- 
ants "each  herel)y  appeals."  The  undertakiii'^, 
after  recituitr  that  the  defendants  were  about 
to  appeal,  added  tbat  lu  coDKideration  of  sucli 
appeal  the  sureties  bound  theni.scives  to  p.iy 
damages  and  costs  awarded  apriiinst  appellants, 
or  either  of  them,  on  "the  appeal."  Held,  timt 
the  undortnking  would  warrant  a  recovery  on  a 
determination  of  the  appeal  advorse^o^" 
Jigitized  by ' 
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fendants,  and  was  not  the  nndertak'mg  of  one 
defendant,  merely. 

2.  Code  Civ.  I»roc.  {  1740,  proTides  that  no 
appeal  can  be  dismissed  for  iusufflciency  of  the 
nndertaking  If  a  prot>er  undertaking  is  filed  be- 
fore the  bearing  «f  the  motion  to  dismiss. 
BeU,  that  an  objection  to  au  ondertaking  as 
only  a  joint  one  is  not  available  where,  before 
the  hearing  of  the  motion  to  dismiss,  each  ap- 
pellant has  filed  a  due  and  proper  undertaking. 

3.  Where  a  judRment  is  rendered  against  two 
of  three  defendant  co-tort-feasors,  counsel  for 
the  three  cannot  acknowledge  service  for  the 
third  of  the  notice  of  appeal  by  the  defeated 
two.  as  the  third  is  adversely  interested  to  es- 
cape contribution. 

4.  Where  a  defendant  who  recovers  judgment 
has  no  counsel  of  record,  except  such  as  rep- 
resents codefendants  against  wbom  judgment 
is  rendered,  and  which  counsel  is  therefore  in- 
competent to  acknowledge  service,  on  behalf 
of  tne  successful  defendant,  of  the  notice  of 
appeal  by  the  defendants  charged,  service  of 
such  notice  on  the  successful  defendant  by  mail- 
ing a  copy  to  his  post-office  address  is  suffi- 
cient. 

5.  In  an  action  for  damages  from  a  wrongful 
and  malicious  attachment  of  plaintifiTs  goods, 
where  Injury  to  his  credit  is  alleged,  evidence 
of  the  amount  of  his  business,  his  profits  and 
credit,  and  the  effect  of  the  attachment  upon 
the  latter,  is  admissible. 

6.  Injury  to  plaintiffs  credit  being  relied  on, 
evidence  Uiat  the  news  of  the  attachment  was 
published  by  a  mercantile  agency  is  properly 
admitted  in  proof  of  such  injury,  though  the 
defendants  are  not  shown  to  have  been  direct- 
ly responsible  for  the  publication. 

7.  Under  the  allegation  that  the  levying  of 
the  attachment  injured  plaintifiTs  business  and 
credit,  the  evidence  of  such  publication  is  ad- 
missible without  being  more  specifically  plead- 
ed. 

8.  In  an  action  for  wrongful  attachment,  de- 
fendants having  pleaded  that,  when  the  claim 
was  settled  and  the  attachment  vacated,  the 
plaintiff  released  them  from  all  liability,  evi- 
dence of  soch  release  should  have  been  admit- 
ted, though  the  complaint  showed  that  the  at- 
tachment was  vastly  in  excess  of  the  amonut 
dae,  so  as  to  suggest  duress. 

9.  In  an  action  for  wrongful  attachment,  an 
Instruction  that  for  a  wrongful  levy  "any  dam- 
ages" resulting  to  the  attachment  defendant 
during  the  wrongful  detention  of  property  may 
be  recovered  is  properly  refused,  as  too  broad. 

10.  Where,  by  uniform  practice,  existing 
through  years,  it  is  mutually  understood  that 
the  debtor  is  to  have  until  a  certain  day  of  the 
succeeding  month  in  which  to  pay  for  goods 
purchased  during  the  current  month,  he  is  enti- 
tled to  such  time,  though  no  express  agreement 
bag  ever  been  made. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;   8.  H.  Mclntire,  Judge. 

Action  tor  wrongful  attachment  by  Jerome 
D.  Hayes  against  the  Union  Mercantile  Com- 
pany, Theodore  Fuhrken,  and  Louis  Hille- 
brecht.  From  a  judgment  against  defendants 
Union  Mercantile  Company  and  HiUebrecbt, 
they  appeal.    RcTersed. 

Carpenter  &  Carpenter  and  Walsh  &  New- 
man, for  appellants.  T.  J.  Walsh,  for  re- 
spondent. 

MILBURN,  J.  This  cause  comes  before  us 
on  appeal  from  the  order  denying  a  motion 
for  a  new  trial  and  from  the  Judgment    The 

See   Attachment,    vol.   i.    Cent    Die.    {]    1384, 
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respondent  has  Interposed  a  motion  to  dis- 
miss the  appeal  The  action  was  prosecuted 
by  tbe  plaintiff  against  the  three  defendants 
named,  to  recover  for  tort.  The  verdict  wu 
against  all  three  of  tbe  defendants  for  ^000. 
Judgment  was  taken  and  Altered  againat  the 
Union  Mercantile  Company  and  Louis  Hille- 
brecht  only,  the  court  holding  Fuhrken  not 
llabl&  Two  notices  of  intention  to  move  fof 
a  new  trial  were  served  and  filed, — one  Joint- 
ly by  the  Union  Mercantile  Company  and 
Hlllebrecbt  and  another  by  Fuhrken.  They 
all,  however,  filed  a  single  motion  In  writing 
for  a  new  trial.  This  motion  was  overruled 
on  condition  that  the  plaintiff  abate  all  ex- 
cept $1,000  of  the  sum  awarded  by  tbe  Jory. 
This  be  did.  Tbe  Union  Mercantile  Company 
and  Hlllebrecbt  appealed.  Fuhrken,  of 
course,  did  not  The  notice  of  appeal,  ad- 
dressed to  the  proper  parties,  is  as  follows: 
"You,  and  each  of  you,  will  please  take  no- 
tice tbat  the  defendant  Union  Mercantile 
Company  and  Louis  Hlllebrecbt  each  hereby 
appeals  to  tbe  supreme  court  of  tbe  state  of 
Montana  from  tbe  Judgment  made,  given,  and 
entered  in  tbe  above-entitled  cause  on  the  30th 
day  of  November,  1888,  in  favor  of  plaintiff, 
and  against  the  defendants  Union  Mercantile 
Company  and  Louis  Hlllebrecbt,  and  each  of 
them,  and  modified  by  order  of  court  made  on 
the  15tb  day  of  April,  1899,  and  the  stipnla- 
tlon  or  waiver  filed  by  tbe  plaintiff  on  the  2oth 
day  of  April,  1809,  and  from  tbe  whole  and 
every  part  of  said  judgment.  And  you,  and 
each  of  you,  will  further  take  notice  that  the 
defendants  Union  Mercantile  Company  and 
Louis  Hlllebrecbt  each  hereby  appeals  to  the 
supreme  court  of  tbe  state  of  Montana  from 
the  order  made,  given,  and  entered  in  tbe 
above-entitled  cause  on  tbe  25th  day  of  April. 
1899,  overruling  the  motion  of  the  defendant 
Union  Mercantile  Company  and  the  defendant 
Louis  Hlllebrecbt  for  a  new  trial  In  said 
cause,  and  from  the  whole  and  every  part  of 
said  order."  An  undertaking  in  the  sum  of 
$300  was  filed,  conditioned,  after  reciting  that 
tbe  Union  Mercantile  Company  and  Uille- 
brecht  are  about  to  appeal  to  the  supreme 
court  as  follows:  "Now,  therefore.  In  con- 
sideration of  tbe  premises  and  of  snch  ap- 
peal, etc.;"  and  the  sureties  promise  "that  the 
said  appellants  will  pay  all  damages  and  costs 
which  may  be  awarded  against  them,  or  eith- 
er of  them,  on  the  appeal,  or  dismissal  thereof." 
Tbe  motion  to  dismiss  is  upon  two  grounds: 
(1)  That  no  imdertaklng  on  the  appeal  of  the 
Union  Mercantile  Company  has  ever  been 
filed,  and  the  only  undertaking  on  appeal 
herein  is  an  undertaking  reciting  a  Joint  appeal 
by  tbe  said  Union  Mercantile  Company  and 
Louis  Uillebrecbt  which  said  undertaking  is 
conditioned  upon  the  affirmance  or  dismissal 
of  said  Joint  appeal;  and  (2)  tbat  tbe  notice 
of  appeal  does  not  appear  to  have  been  served 
upon  the  defendant  F'ubrken,  It  betaig  as- 
sumed that  be  Is  an  adverse  party.  Appel- 
lants, before  tbe  bearing  of  the  motion  to  dis- 
miss, each  filed  a  good  and  sufficient  nnder- 
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taking,  approved  by  the  Chief  Justice;  they 
depending  upon  sectloD  1740  of  the  Code  of 
GIvll  Procedure.  Excellent  briefs  bearing  up- 
on this  motion  have  been  filed  and  considered 
by  this  court. 

As  to  the  first  ground  of  the  motion:  If 
damages  and  costs  should  be  awarded  against 
both  of  the  appellants,  and  suit  should  be 
bi-ought  against  the  sureties  on  the  undertalc- 
ing,  could  there  be  a  valid  defense  on  the 
ground  that  the  undertaking  was  void?  We 
Uiiiilc  not  It  may  be  that  the  undertaking  Is 
iusufiiclent  in  that,  if  damages  and  costs 
should  be  awarded  against  only  one  of  the  ap- 
pellants, or  If  the  appeal  as  to  one  should 
be  dismissed,  suit  could  not  be  maintained 
on  the  undertaking,  for  the  reason  that  the 
sureties  did  not  undertake  to  respond  in 
such  a  case,  but  only  in  case  "the  appeal" 
of  the  two  appellants  named  in  their  under- 
taking should  be  dismissed,  or  in  case  dam- 
ages and  costs  should  be  awarded  against 
them.  The  undertaking  speaks  for  itself. 
The  sureties,  if  sued,  could  not  aver  and  main- 
tain that  the  Union  Mercantile  Company  and 
Lionla  HlUebrecht  had  not  appealed,  as  they 
In  their  undertaking  state  that  they  (the  Un- 
ion Mercantile  Company  and  Louis  Hille- 
brecht)  were  about  to  do.  These  parties  did 
appeal,  and  it  would  be  the  very  refinement 
of  technicality  in  the  construction  of  lan- 
guage to  hold  that  the  words  "on  the  appeal," 
used  in  the  undertaking  in  connection  with 
the  word  "appellants,"  mean,  and  can  only 
mean,  the  appeal  of  one  of  the  appellants. 
The  language  of  the  undertaking  means  that 
if  the  Union  Mercantile  Company  and  Louis 
Uillebrecht  do  appeal,  and  do  not  prevail,  the 
sureties  will  see  to  it  that  the  appellants  pay 
the  costs  and  damages,  or  that  the  sureties 
will  pay  them.  If  the  undertaking  is  insuf- 
ficient to  cover  the  case  of  the  failure  of  some 
one  of  the  two  appellants  to  prevail  in  its  or 
bis  appeal,— and  this  point  it  la  not  necessary 
for  us  to  decide,— then  the  fact  that  the  ap- 
pellants have  severally  filed  new  undertak- 
ings, as  above  stated,  is  sufiicient  to  save 
tliem  from  an  adverse  ruling  on  the  motion  to 
dismiss  on  the  first  ground.  Coleman  v.  Per- 
ry, 24  Mont.  237,  61  Pac.  129,  with  cltaUons. 

As  to  the  second  reason  alleged  why  the  ap- 
I>eal  as  to  the  Union  Mercantile  Company 
should  be  dismissed:  The  reason  given  is  that 
Fuhrken  is  an  adverse  party,  and  no  notice  of 
appeal  was  served  upon  him.  The  appellants, 
the  Union  Mercantile  Company  and  Ixtuis 
HlUebrecht  amending  the  record,  show  ser- 
vice by  affidavit  of  mailing  a  copy  of  the  no- 
tice of  appeal  to  Fuhrken  at  his  correct  post- 
office  address,  and  further  show  that  they, 
the  said  counsel,  on  the  same  day  acknowl- 
edged service  for  Fuhrken  as  counsel  for 
Fuhrken.  If  Fuhrken  be  adverse  party,  be- 
cause he  may  be  interested  In  seeing  that  the 
Judgment  be  affirmed  against  the  appellants, 
for  tliat  they  may  be  compelled  to  pay  with- 
out contribution  from  him  as  Joint  tort  feasor, 
then  counsel  for  the  appellants  could  not  ac- 
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cept  service  for  their  adversary,  Fuhrken; 
and  it  would  be  proper  and  right  to  serve  the 
notice  by  moll  on  him,  as  was  done.  It  does 
not  appear  that  he  had  any  other  counsel  of 
record,  or  at  all.  Notice  was  given  to  Fohr- 
ken. 

The  motion  to  dismiss  is  denied. 

This  action  was  commenced  in  March, 
1898,  for  wrongfully  and  maliciously  procur- 
ing, without  probable  cause,  an  attachment 
to  be  levied  upon  plalnticrs  goods.  It  Is  al- 
leged in  the  complaint  that  ever  since  1890 
the  plalntiET  has  been,  and  at  the  time  of 
the  alleged  grievance  was,  doing  a  whole- 
sale and  retail  business  in  Lewis  and  Clarke 
county;  that  the' defendant  Union  Mercantile 
Company  was  and  is  a  corporation;  that  on 
January  4,  1898,  the  said  defendant  corpora- 
tion, by  and  through  the  defendants  Hille- 
brocht  and  Fuhrken,  officers  thereof,  com- 
menced an  action  in  the  district  court  of 
Lewis  and  Clarke  county  against  the  plaiu- 
titt  for  $2,018.15  and  costs,  and  sued  out  a 
writ  of  attachment;  that  defendants  caused 
the  writ  to  be  executed  by  levying  upon  and 
seizing  all  of  plaintifT's  stock,  of  the  value  of 
$15,000,  and  retaining  possession  thereof  for 
two  days;  tliat  no  more  than  $250  was  due 
to  the  defendant  company,  although  plain- 
tiir  admits  that  he  owed  the  full  sum  of  $2,- 
018.15;  that  if  suit  had  been  brought,  and 
a  writ  of  attachment  issued  only  for  what 
was  due,  to  wit,  $250,  the  plalntlfC  could  and 
wonld  have  paid  that  amount  and  costs,  and 
thus  have  avoided  the  attachment;  that  the 
defendants  maliciously  and  purposely  caused 
the  levy  for  the  amount  of  $2,018.15  in  order 
to  destroy  the  plaintiff's  business  and  injure 
him;  that  plaintift  was  doing  a  prosperous 
business;  and  "that,  by  reason  of  the  wrong- 
ful and  unlawful  acts  of  the  said  defendant 
Union  Mercantile  Company,  plaintiff's  trade 
and  credit  have  been  Impaired  and  destroyed, 
and  will  be  seriously  injured  for  a  long  pe- 
riod in  the  future;  that  he  has  been  finan- 
cially cramped  and  distressed,  to  his  damage 
in  the  sum  of  $10,000."  The  dofeudants  an- 
swered, and  denied  all  the  material  allega- 
tions of  the  plaintiff,  except  so  far  as,  fur- 
ther answering,  they  admitted  and  averred 
that  the  debt  of  $2,018.15  was  due  at  the 
time  of  the  commencement  of  the  suit  and  of 
the  issuance  of  the  writ  of  attachment;  that, 
after  stating  the  facts  to  legal  counsel,  and 
being  by  him  advised  tliat  they  had  a  good 
cause  of  action  on  the  merits,  they  com- 
menced the  action,  and  the  writ  was  issued 
and  placed  in  tne  hands  of  the  sheriff,  with 
Instructions  to  levy  upon  sufficient  property 
to  satisfy  the  claim  and  costs;  that  tl>e  sher- 
iff on  the  said  4th  day  of,  January,  after  the 
close  of  the  business  of  the  defendant  (plain- 
tiff and  respondent  here),  went  to  his  store 
and  told  him  of  his  possession  of  the  writ, 
and  was  by  respondent  requested  to  forbear 
the  removal  of  any  goods,  but  to  take  pos- 
session, and  he  would  settle;  that  thereupon 
the  Union  Mercantile  Company  and  respond- 
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ent  agreed  that  tbe  sheriff  ahonld  not  remove 
any  goods  from  tbe  store,  but  should  remain 
nominally  In  possession,  and  respondent 
should  continue  his  business  without  Inter- 
ruption; that  Immediately  tbe  respondent 
then  applied  to  appellant  Union  Mercantile 
Company  to  settle  the  said  action  and  all 
Issues ;  that  a  full  settlement  was  made  In 
consideration  of  said  appellant  accepting  cer- 
tain goods  returned,  and  the  guaranty  of 
Bach,  Cory  &  Co.,  Instead  of  a  certain  part 
of  tbe  money  sued  (or,  and  the  respondent 
waived  any  claim  for  damages  arising  out 
of  said  suit,  and  that  said  settlement  was  In 
full  of  all  demands  of  either  of  said  parties 
against  the  other,  and  thereupon,  and  at  noon 
of  January  5th,  the  sheriff  withdrew;  that 
the  defendants  Hillebrecht  and  Fuhrken  took 
no  part  as  private '  persons  in  the  case,  but 
acted,  so  far  as  they  did  act  at  all,  as  officers 
of  tbe  company,  and  not  otherwise,  save  and 
except  that  they  executed  an  undertalcing  as 
sureties  only,  and  withoat  malice  or  intent 
to  injure  plaintiff  in  any  way  or  at  all.  De- 
fendants farther  averred  that  the  goods  said 
to  bave  been  levied  upon  were  not  worth 
more  than  the  sum  of  $2,018.15,  plus  costs 
and  interest,  and  the  wages  of  the  servants 
of  respondent 

There  are  28  assignments  of  error.  "We 
shall  notice  only  those  designated  or  referred 
to  in  the  argument  contained  in  tbe  brief  of 
counsel  for  the  appellants. 

Appellants  argue,  referring  to  assignments 
1,  2,  3,  4,  5,  7,  and  11,  that  "it  was  error  to 
admit  evidence  relating  to  respondent's 
amount  of  business,  its  profits  prior  to  the 
attachment,  the  financial  credit  that  he  bad, 
and  what  effect  the  attachment  had  upon  bis 
credit"  It  is  alleged  and  denied,  respective- 
ly, that  tbe  business  of  the  respondent  at  the 
time  of  tbe  alleged  levy  was  prosperous.  In 
a  case  of  malicious  attachment  and  seizure 
without  probable  cause,  it  is  not  error  to  ad- 
mit evidence  as  to  loss  of  credit  dhrectly 
traceable  to  such  levy  and  attachment  suit 
Tbe  weight  of  authority  is  to  the  effect  that 
it  is  not  error  to  admit  evidence  tending  to 
show  that  by  wrongful  and  malicious  attach- 
ment tbe  business  credit  of  tbe  alleged  debtor 
has  been  injured.  Shins,  Attacbm.  370,  and 
cases  cited;  Kennedy  v.  Meacbam  (C.  C.)  18 
B'ed.  312;  Tynberg  v.  Cohen  (Tex.  Civ.  App.) 
24  8.  W.  314;  Drake,  Attacbm.  (7tb  Ed.)  745; 
O'Grady  v.  Julian,  34  Ala.  88;  Flournoy  v. 
Lyon,  70  Ala.  808;  19  Am.  A  Eng.  Enc.  Law, 
650,  051,  704,  and  Citations.  The  four  cases, 
to  wit,  Jjowenstein  v.  Monroe,  55  Iowa,  82, 
7  N.  W.  400,  Campbell  v.  Chamberlain,  10 
Iowa,  337,  Mitchell  v.  Harcom-t,  62  Iowa, 
349.  17  N.  W.  5S1,  and  Anderson  v.  Sloan, 
72  Wis.  660,  40  N.  W.  214,  7  Am.  St  Rep.  885, 
are  contra.  Tbe  Iowa  court  admits  that  there 
are  courts  which  do  not  agree  with  it,  and 
says  that  "In  most  of  the  other  states"  the 
rule  Is  In  conformity  with  Campbell  v.  Cham- 
berlain, supra,  but  does  not  cite  any  case  of 
these  other  states.    The  Wisconsin  case  does 


not,  in  terms,  hold  that  recovery  In  case  of 
wrongful  and  malicious  attachment  cannot 
be  bad  for  injury  to  credit  resoItinK  trom 
such  attachment  The  assignments  are  not 
tenable. 

Referring  to  assignments  not  designated  in 
tbe  argument  appellants  say  that  it  was  prej- 
ndicial  "to  permit  Mr.  Hayes  to  testify  whs: 
be  wonld  bave  done  If  appellants  did  noc 
agree  to  extend  the  time  of  the  payment  of 
the  1200,  and  that  be  would  let  it  stand.  aD<l 
take  tbe  chances  of  being  attached."  >'<> 
attempt  is  made  to  ai;gue  this  point,  or  to 
show  why  this  was  prejudicial.  If  it  wa$. 
We  are  even  left  In  tbe  dark  as  to  what  f2i«i 
is  referred  to. 

There  is  a  suggestion  hi  the  brief  that  th<- 
court  was  inconsistent  in  permitting  tesi.- 
mony  to  be  introduced,  over  objection  of  the 
appellants,  rekiting  to  appellants'  knoiwledge 
of  respondent's  method  of  doing  basiness. 
and  whether  or  not  be  ever  Tailed  to  meet 
imymeiits  immediately  after  "pay  flay"  at  th- 
East  Helena  smelter,  and  abotit  his  credit 
business,  and  what  day  of  the  month  wa» 
pay  day.  It  Is  also  stated  In  Oie  same  par- 
agraph of  tbe  brief  that  tbeee  matters  were 
not  in  Issne  in  the  case.  There  was  a  smel- 
ter near  respondent's  store,  the  workmen  in 
which  being  his  cmtomeis,  and  accustomed  to 
pay  bim  their  accounts  on  the  smelter  pay 
day,  as  alleged  by  the  respondent  Ko  ref- 
erence is  made  to  any  partiCTdaT  one  of  tb- 
assignments,  or  to  any  part  of  the  216  page.": 
of  the  testimony.  We  cannot  go  into  tfai-: 
matter  farther  than  to  say  tbat  this  evi- 
dence, whatever  it  was,  might  have  been  per- 
tinent to  tbe  lasues. 

Counsel  say  it  was  error  to  overrule  appel- 
lants' motion  to  strike  out  tbe  testimony  tv- 
latlug  to  tbe  publication  of  tbe  attachmect. 
and  allowing  other  testimony  to  t>e  intro- 
duced on  tbat  -subject  This  doobtlesB  refers 
to  assignment  6,  which  is  as  foUowB:  "It 
was  error  to  crverrule  appellants  motion  to 
strike  out  the  testimony  relating  to  tbe  pub- 
lication of  the  attachment  through  Dun's 
Agency,  and  Its  being  wired  over  the  coon- 
try,  and  in  admitting  other  teBtimony  upoo 
tbe  subject  of  tbe  publication  of  tbe  attacL- 
ment  proceedings."  No  reference  Is  made  to 
tbe  parts  of  the  transcilpt  where  the  "other" 
testimony  can  "be  fotmd.  It  Is  argned  that  the 
court  was  wrong,  because  tt  was  not  alleges 
in  the  complaint  or  proven  or  attempted  to 
be  proven,  that  appellant  liad  anything  to 
do  with  any  publication  of  the  tact  of  snc^ 
attachment.  Counsel  argues— First  that  -^ 
not  pleaded,  publication  cannot  lie  proves ' 
and,  second,  If  pleaded,  proOT  may  not  be 
offered  unless  defendant  was  party  to  snr:i 
publication.  In  support  of  this  point  appel- 
lants cite  three  cases:  Vaskell  t.  Barker. 
99  Cal.  642,  84  Pac.  340;  Tynberg  v.  Cohw. 
(Tex.  Civ.  App.)  24  8.  W.  814;  and  Jamtstm 
V.  Weaver,  81  Iowa,  218,  46  N.  W.  990. 
The  complaiot  in  the  Maskell-Bailcer  Case  al- 
leged that  tbe  publication  cauBedithe  plala- 
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tiff  much  anxiety.  It  says  nothing  about 
crefllt  There  was  an  attempt  to  levy  upon 
real  estate;  but,  the  writ  not  having  been 
levied  in  the  manner  and  form  as  provided 
by  the  statute,— the  constable,  it  was  alleged, 
having  received  the  writ,  and  filed  a  copy 
with  the  county  recorder,  with  a  description 
of  the  real  estate  sought  to  be  levied  upon, 
■with  a  notice  that  It  was  attached,— the 
court  held  that  this  was  not  a  levy,  and  de- 
clared in  the  opinion  that  the  malicious  suing 
ant  of  a  writ  of  attachment,  without  prob- 
able cause,  without  levying  It  upon  the  prop- 
erty of  the  alleged  debtor,  would  not  author- 
ize a  recovery  by  such  party.  This  having 
been  held,  the  addition  of  the  remark  that 
It  did  not  appear  that  the  defendant  was  In 
any  way  connected  with  the  notices  which  It 
•was  alleged  were  published  was  not  neces- 
sary to  a  determination  of  the  cause,  and  the 
remark  seems  to  be  obiter.  No  authority  is 
cited  for  any  of  the  conclusions  of  the  court 
in  the  case,  and  the  remarlc  referred  to  is  not 
authoritative  or  persuasive.  The  Tynberg  t. 
Cohen  case  is  not  In  point,  for  that  the  an- 
nouncement in  the  paper  was  not  such  as 
one  expects  to  be  made  in  a  case  of  attach- 
ment The  newspaper  falsely  announced 
tbat  the  alleged  debtor  had  failed  in  busi- 
ness. The  court,  in  discussing  the  point,  said, 
••The  mere  levy  of  the  attachment  •  •  • 
did  not  authorize  such  a  publication."  This 
language  does  not  exclude  the  proposition 
that  a  levy  of  attachment  would  authorize  a 
newspaper  to  state  that  an  attachment  had 
been  levied.  The  Jamison-Weaver  Case  la 
not  in  point  The  court  in  that  case  held  that 
It  was  not  error  "to  refuse  to  allow  the  de- 
fendant to  prove  that  his  creditors  had  re- 
turned to  him  printed  slips  stating  that  he 
bad  been  attached,  and  that  notices  had  been 
sent  to  the  commercial  papers."  It  nowhere 
appears  in  the  statement  of  that  case  that 
the  levy  of  the  attachment  was  alleged  to  be 
malicious  and  without  probable  cause.  It 
was  merely  said  to  be  wrongful.  There  Is 
nothing  to  show  that  the  defendant  in  his 
counterclaim  against  the  plaintiff,  alleged 
damages  for  injury  to  his  credit  The  word 
"credit"  does  not  appear  in  the  opinion  or 
in  the  statement  of  the  case.  Although  the 
Iowa  court  says  that  the  testimony  was  clear- 
ly Inadmissible  unless  the  publication  was 
traced  to  the  party  suing  out  the  writ  this 
remark  does  not  persuade  us,  as  the  case 
before  as  is  one  for  malicious  attachment, 
without  probable  cause,  to  the  injury  of  the 
debtor's  business  credit 

Being  of  the  opinion,  as  we  are,  that  ma- 
licious attachment  without  probable  cause  is 
a  ground  of  action,  in  the  trial  of  which  ac- 
tion testimony  is  admissible  to  prove  injnty 
to  bnsiness  credit,  it  follows,  as  we  think,  ttiat 
It  la  proper  to  prove  that  the  news  of  the  at- 
tachment was  published  in  the  usual  way  to 
the  world  In  general,  and  to  the  business 
world  in  particular.  It  is  a  matter  of  common 
'knowledge  that  attachments,  levy  of  execu- 


tion, assignments,  mortgages,  and  the  like, 
tending  to  show  bnsiness  embarrassments  and 
difficulties,  are  published  for  the  hi  formation 
of  all  persons  who  are  doing  or  who  are  like- 
ly to  do  business  with  the  alleged  debtors.  It 
is  a  matter  of  common  knowledge,  also,  that 
there  are  Information  agencies,  long  e8tal>- 
Ilshed,  for  the  sole  purpose  of  giving  such  In- 
formation. 

A  point  also  relied  upon  is  that  there 
could  be  no  testimony  as  to  publication,  since 
there  was  no  allegation  In  the  complaint 
of  publication,  and  that  the  same  Is  Irrele- 
vant Immaterial,  and  Incompetent  and  that 
there  Is  nothing  to  show  that  the  defendants, 
or  any  of  them,  caused  or  Induced  such 
publication.  If  one  rightfully  and  lawfully 
cause  an  attachment  to  be  levied  upon  the 
property  of  a  person  in  business,  one  nat- 
urally expects  the  fact  of  such  attachment 
to  be  published  to  the  business  world,  and 
that  the  credit  of  the  person  attached,  if  he 
have  any,  may  be  injured;  but  such  a  person 
is  not  liable  in  damages,  for  he  has  the  right 
to  levy  the  attachment  to  secure  an  honest 
debt  If  the  attachment  be  made  maliciously 
and  without  probable  cause,  he  is  liable  for 
damages  to  the  alleged  debtor,  and  damage  to 
his  business  credit  naturally  follows,  and  such 
damage  should  be  compensated.  In  Michigan 
(Brand  v.  HInchman,  36  N.  W.  6C4,  13  Am. 
St  Rep.  362)  It  Is  said  that  such  publica- 
tion naturally  Injured  the  credit  of  the  person 
sued.  The  Michigan  court  does  not  cite  any 
court's  opinion  In  support  of  its  declaration, 
but  it  was  a  question  to  be  decided,  and  we 
agree  with  its  views.  If  such  Injury  Is  natur- 
ally to  be  expected,  and  such  publication  to 
be  naturally  expected,  because  all  business- 
men aud  all  people  at  large  know  that  such 
publication  Is  generally  made  of  such  facts, 
then  there  is  no  necessity  to  specially  set  up 
in  the  complabit  what  was  intended  to  be 
proven,  to  wit  the  particular  matter  of  publi- 
cation, which.  It  was  attempted  to  be  proven, 
was  one  of  the  means  of  injuring  the  plaln- 
tilTs  bnsiness  credit;  it  being  alleged  in  the 
complaint  that  the  levying  of  the  attachment 
Injured  the  credit  and  business  of  the  plain- 
tiff. Under  a  general  averment  of  malicious 
attachment  of  property,  recovery  may  be  had 
for  the  general  loss  of  credit  and  mercantile 
character  (13  Enc.  PI.  &  Prac.  453),  and  gen- 
eral publication  of  such  attachment  all  over 
the  country  would  be  admissible  evidence, 
tending  to  show  such  Injury.  The  definition 
of  malicious  prosecution  Is  not  limited  to  crim- 
taial  suits.  19  Am.  &.  Eng.  li^nc.  Law,  650,  704; 
O'Grady  v.  Julian,  34  Ala.  88;  Glosson  v. 
Staples,  42  Vt  209,  1  Am.  Rep.  316.  The 
rules  of  evidence  in  suits  for  malicious  prose- 
cution for  alleged  crime  apply  here.  An  aver- 
ment of  arrest  imprisonment  and  trial  on  a 
criminal  charge  authorizes  a  recovery  for  all 
the  Injury  to  reputation.  13  Enc.  PI.  &  Prac. 
452,  and  cases  cited.  In  Machine  Co.  v. 
Regier,  51  Neb.  402,  TO  N.  W.  834,  it  was 
held  that  an  uncolored  statement  of  such  ar- 
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rest  and  trial,  made  by  a  newspaper,  Is  a 
natural  and  probable  consequence  and  a  direct 
consequence  of  the  Institution  of  such  pro- 
ceedings, and  the  fact  that  the  prosecution  re- 
sulted in  such  publication  may  be  shown,  to 
aid  the  jury  In  estimating  the  damages.  The 
Nebraska  court  cites  Filer  v.  Smith,  96  Mich. 
347,  65  N.  W.  099,  35  Am.  St  Rep.  603.  There 
Is,  of  course,  a  difference  between  one's  rep- 
utation, which  may  be  Injured  by  the  publica- 
tion of  one's  arrest  and  trial  for  alleged  crime, 
and  one's  business  credit:  but,  by  a  parity  of 
reasoning,  it  appears  to  us  that  if,  in  the  one 
case,  testimony  as  to  publication  Is  admissi- 
ble to  prove  natural  result  of  the  tort,  then  it 
may  be  in  the  other  to  prove  such  result 

Complaint  is  made,  and  the  point  argued, 
tliat  the  court  erred  in  excluding  offered  tes- 
timony to  prove  that  the  plaintiff  herein,  while 
the  sheriff  was  at  the  store,  settled  the  de- 
mands of  the  defendants  In  the  attachment 
suit,  procured  the  suit  to  be  dismissed,  and 
expressly  waived  all  damages  which  he  might 
have  suffered  from  what  he  avers  was  a  ma- 
licious attachment.  Appellants  say  that  the 
evidence  was  excluded  on  the  ground  of  dur- 
ess. Defendants  set  up.  Inter  alia,  payment, 
release,  and  waiver  of  damages.  We  do  not 
think  it  is  necessary  to  consider  the  point 
which  has  been  made  as  to  the  absence  of  a 
replication,  further  than  to  remark  that  no 
replication  was  required  at  the  time  the  answer 
was  filed.  It  was  for  the  jury  to  determine 
whether  there  was  duress  or  not  The  de- 
fendants certainly  do  not  seem  to  have  offered 
to  prove  that  they  coerced  the  plaintiff  ha*eln 
to  settle.  They  asked  theh"  witness  Mr.  New- 
man certain  questions  as  to  what  actually  oc- 
curred and  what  was  said  at  the  time  of  the 
settlement  All  this  was  objected  to,  and  the 
court  ruled  it  out  Then  the  defendants  made 
a  formal  offer  to  prove  the  release  and  waiver, 
and  the  conditions  thereof,  and  that  the  ap- 
plication to  settle  was  made  by  plaintiff.  This 
offer  was  rejected.  It  may  have  been  shown 
that  plaintiff  did  or  said  something  then  and 
tliere  Inconsistent  with  Us  material  averments 
in  his  complaint.  What  was  said  and  done  by 
the  parties  to  the  conversation  may  liave  led 
the  Jury  to  believe  that  there  was  not  any  co- 
ercion or  duress  on  the  part  of  the  appellants. 
If  it  should  appear  from  the  conversation  that 
the  then  debtor  (plaintiff  herein)  admitted  that 
he  owed  the  money,  but  while  claiming  that 
it  was  not  all  due,  saw  and  acted  upon  a 
chance  to  make  an  advantageous  bargain  for 
himself  by  tlireatening  his  creditors  with  a 
damage  suit  and  did  make  such  a  bargain, 
wlilcb  would  be  better  for  him  tlian  paying 
the  cash  when  It  should  fall  due,  and  did  offer 
to  settle  in  such  a  way  and  release  his  cred- 
itors from  all  damages,  would  he  not  be  the 
person  who  was  taking  advantage  of  the  situ- 
ation? Would  this  be  coercion  by  bis  credit- 
ors? We  do  not  intimate  that  such  was  the 
case,  but  it  may  have  been,  for  ail  one  can 
tell  from  the  record  as  called  to  our  attention 
In  the  briefs.    The  court  should  have  let  all 


the  circumstances  appear.  It  was  alleged 
that  plaintiff  released  his  attaching  creditors. 
This  was  an  issue  in  the  case.  All  the  facts 
as  to  how  such  release,  if  granted,  was  given, 
should  liave  gone  to  the  jury.  If  he  was 
wrongfully  and  unlawfully  co^ced,  this 
would  have  to  appear  to  the  jury,  under  prop- 
er Instructions  of  the  court  before  he  could 
avoid  such  release  or  waiver,  and  maintain 
his  action  for  damages  for  the  alleged  ma- 
licious attachment  The  conrt  erred  in  reject- 
ing the  offer  to  prove  the  circumstances  and 
conditions  of  the  alleged  settlement  of  the 
suit  and  release  of  plaintiff's  claim  for  dam- 
ages. 

As  to  the  assignments  and  argument  re- 
ferring to  the  Instructions  given  and  refused, 
it  is  enough  to  say  that  we  find  no  error  in 
those  given  and  assigned  as  erroneous.  If  the 
court  had  admitted  the  evidence  offered  to 
prove  the  circumstances  of  the  alleged  settle- 
ment, then  instruction  No.  4,  refused,  might 
as  the  evidence  might  appear,  have  been  prop- 
er, for  it  correctly  states  the  law  tliat  waiver 
of  a  right  to  demand  cash,  and  the  accepting  of 
something  else  of  value  In  consideration  of  a 
lawful  contract  Is  a  good  consideration  to  sup- 
port such  contract 

We  do  not  notice  the  argument  as  to  in- 
struction No.  5,  refused,  for  the  reason  tliat 
no  assignment  reteia  to  that  instruction. 

Instruction  No.  6,  refused,  is  covered  by 
instruction  No.  11,  given;  hence  it  was  not 
error  to  refuse  the  one  asked  by  appellants. 

We  find  no  error  in  refusing  to  give  de- 
fendants' instruction  No.  13,  it  Iieing  con- 
trary to  the  views  expressed  herelnl)efore  as 
to  damages  for  Injury  resulting  from  the 
publication  of  the  alleged  attachment 

It  was  not  error  to  refuse  defendants'  In- 
struction No.  14,  as  it  states,  with  other 
things,  that,  in  a  case  of  a  "wrongful  levy," 
"any  damages  that  may  have  resulted  to  the 
defendant  during  the  time  the  property  was 
wrongfully  detained"  might  be  recovered. 
This  is  too  broad.  Neither  a  mere  wrong^i 
levy,  nor  a  malicious  levy,  without  probable 
cause,  will  warrant  a  recovery  for  "any  dam- 
ages to  the  defendant  during  the  time  the 
property  was  wrongfully  detained."  We  add 
that  malicious  levy  without  probable  cause 
is  a  wrongful  levy,  but  not  every  wrongful 
levy  Is  malicious;  hence  the  defendants,  in 
offering  this  refused  Instruction,  should  bare 
added  some  apt  word  or  phrase  to  the  word 
"levy,"  to  show  that  they  meant  a  wrongful 
levy  without  malice.  If  this  Is  what  they  did 
mean.  It  was  not  error  to  refuse  the  instrac- 
tion.  In  the  instruction  given,  which  seems 
to  be  a  substitute  for  the  one  asked,  the 
court  Improperly  used  the  words  "any  dam- 
ages." 

Complaint  is  made  in  the  argument  that 
the  court  admitted  some  evidence,  over  the 
objection  of  the  appellants,  as  to  when  the 
money  owing  by  respondent  was  to  be  paid, 
according  to  an  understanding  and  a  long- 
establlsbed  practice,  without  ecDr^agree- 
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ment  and  tliat  tbe  court  was  emphatic  as  to 
Ita  opinion  that  the  evidence  was  admitted  to 
corroborate  the  respondent,  Hayes,  and  to 
show  a  contract,  and,  further,  that  the  court 
inconsistently  gave  instruction  No.  14.  We 
see  no  error  in  the  instruction.  It  Is  as  fol- 
lows: "If,  by  reason  or  pursuant  to  a  uni- 
form practice,  extending  through  years,  it 
was  mutually  understood  by  the  defendant 
company  and  the  plaintiff  that  tbe  plaintlfl 
was  to  have  untii  'pay  day'  of  the  succeed- 
ing month  in  which  to  pay  for  goods  pur- 
chased during  the  month  preceding,  then  he 
was  entitled  to  such  time,  though  it  was  nev- 
er expressly  and  in  so  many  words  agreed 
between  the  parties;  in  other  words,  an 
agreement  for  time  may  be  implied  from 
the  acts  of  the  parties,  tbe  circumstances 
and  conditions  of  their  business  relations, 
though  express  words  may  not  have  been 
employed  to  Indicate  their  agreement." 

Tbe  evidence  is  conflicting,  and  we  cannot 
say  that  tbe  court  erred,  on  the  hearing  of 
tbe  motion  for  a  new  trial,  in  holding  that 
tbe  evidence  would  support  a  verdict  of  dam- 
ages in  the  sum  of  $1,000,  to  which  amount 
tbe  verdict  was  reduced  by  the  court 

Because  of  the  errors  found  and  discussed 
herein,  the  order  denying  the  motion  for  a 
new  trial  and  the  Judgment  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial.  Re- 
versed and  remanded. 

BRANTjjY,  C.  J.,  and  PIGOTT,  J ,  concur. 


STATE  ex  rel.   HARRIS  t.   DISTRICT 

COURT  OF  SECOND  JIJDICIAI> 

DIST.  et  al. 

(Supreme  Court  of  Montana.     D.:c.  19,  1902.) 

SUPRBMB  COURT  —  JURISDICTION  —  WRITS  OF 
SUPERVISORY  CONTROL— CERTIORARI— MAN- 
DAMUS-REVIBW  OF  DBCI8I0N3  OF  TRIAL 
COURT. 

1.  Rulings  Of  the  trial  court  sastaining  de- 
fendant's objections  to  the  introdaction  of  evi- 
dence on  the  ground  that  the  complaint  failed 
to  state  a  cause  of  action,  dismissing  the  com- 
plaint, disrharging  the  jury,  and  entering  judg- 
ment for  defendant,  are  not  reviewable  by  cer- 
tiorari, the  court  having  jurisdiction  to  make 
the  rnlings. 

2.  A  decision  of  a  trial  court  that  a  com- 
plaint in  a  suit  does  not  state  a  cause  of  ac- 
tion, being  a  determination  of  an  issue  of  law 
arising  in  tbe  case,  will  not  be  corrected  by 
mandamus. 

3.  A  writ  of  supervisory  control  will  not  be 
granted  to  correct  alleged  errors  in  the  deci- 
sions of  a  trial  court  that  a  complaint  does  not 
state  a  cause  of  action,  discharging  the  jury, 
aud  entering  judgment  for  defendant,  the  same 
being  reviewable  on  motion  for  new  trial  or  an 
appeal. 

Application  for  writs  of  supervisory  con- 
trol, certiorari,  and  mandamus  by  tbe  state, 
on  the  relation  of  John  S.  Harris,  as  admin- 
istrator of  the  estate  of  Robert  O.  Ingersoll, 
deceased,  to  review  the  rulings  of  the  dis- 
trict court  of  the  Second  Judicial  district  of 

Y  1  Sm  Mandamus,  vol.  33,  Cent  Dig.  Si  62,  St. 


Montana  for  Silver  Bow  county,  and  the  Judge 
thereof,  sustaining  objections  to  the  bitroduo- 
tlon  of  evidence  on  the  ground  that  the  com- 
plaint failed  to  state  facts  to  constitute  a 
cause  of  action,  dismissing  the  complaint,  dis- 
charging the  Jury,  and  entering  Judgment  for 
defendant.    Application  denied. 

B.  W.  Harwood  and  Jno.  Lindsay,  for  re- 
lator. 

PIGOTT,  J.  By  the  amended  complaint  In 
an  action  pending  in  the  district  court  of 
Silver  Bow  county,  entitled  "John  S.  Harris,, 
as  Administrator  of  the  Estate  of  Robert  G. 
Ingersoll,  Deceased,  vs.  Henry  A.  Root  et 
al.,"  tbe  plaintiff  demanded  Judgment  for 
$05,000  as  the  remainder  due  for  professional 
services  rendered  by  the  decedent  in  his  life- 
time to  certain  of  the  defendants;  that  tbe 
debt  and  Judgment  be  declared  a  Hen  upon 
tbe  Interests  and  shares  of  such  defendant:;, 
and  that  a  receiver  be  appointed  thereof. 
Demurrers  to  the  complaint  were  filed,  and 
afterwards  withdrawn,  and  the  defendants 
answered.  The  court  appointed  a  receiver. 
On  December  10, 1902,  tbe  cause  came  on  for 
trial  before  tbe  court  sitting  with  a  Jury. 
On  December  11th,  when  the  plaintiff  at- 
tempted to  examine  his  first  witness,  the  de- 
fendants objected  to  the  introduction  of  any 
evidence,  on  tbe  ground  that  the  amended 
complaint  falls  to  state  facts  8u£Bclent  to 
constitute  a  cause  of  action.  The  court  sus- 
tained the  objection,  dismissed  the  "com- 
plaint," and  discharged  the  Jury,  the  plain- 
tiff excepting.  Counsel  for  the  plaintiff  state 
that  on  the  next  day  a  formal  Judgment  was 
rendered  In  favor  of  the  defendants.  The 
plaintiff  now  applies  to  tills  court  for  writs 
of  supervisory  control,  certiorari,  and  man- 
damus. He  asks  that  by  means  of  these 
writs  the  oruer  dismissing  the  complaint  be 
annulled,  and  that  the  district  court  and  its 
judge  be  required  forthwith  to  recall  the  Ju- 
ry and  to  proceed  to  trial. 

1.  As  to  certiorari  it  is  enough  to  say  that 
the  court  had  Jurisdiction  to  make  the  order 
sought  to  He  annulled,  and  therefore  this 
remedy  is  not  available.  State  v.  Third  Ju- 
dicial Dist.  Court,  27  Mont.  — ,  70  Pac.  616. 

2.  Mandamus  does  not  He  to  direct  the 
making  of  a  particular  Judicial  decision  or 
ruling  in  a  matter  within  the  Jurisdiction  of 
the  court  or  Judge.  State  v.  Smith,  23  Mont. 
329,  68  Pac.  867.  Nothing  In  Raleigh  v.  Dis- 
trict Court,  24  Mont  306,  61  Pac.  991,  81  Am. 
St  Rep.  431,  supports  the  plaintiffs  conten- 
tion. There  It  was  held  that  refusal  to  take 
Jurisdiction,  or,  after  having  acquired  Juris- 
diction, refusal  to  proceed  in  its  regular  ex- 
ercise, or  the  erroneous  determination  of  a 
question  of  law  or  practice,  presented,  as  a 
preliminary  objection,  upon  which  the  court 
refused  to  examine  the  merits,  will  be  cor- 
rected by  mandamus.  Here  the  court  took 
Jurisdiction,  and  proceeded  in  its  regular  ex- 
ercise.   Its  decision  that  the  complaint  lacks 
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substance  was  not  the  detennlmition  of  a 
preliminary  objection,  but  was  the  determi- 
nation of  an  Issue  of  law  arising  In  the  cause 
Itself  (not  before  reaching  its  threshold),  and 
hence  Involved  the  merits. 

3.  The  writ  of  supervisory  control  cannot 
be  successfully  Invoked,  for  it  may  be  em- 
ployed only  In  exigent  cases  to  remedy  mani- 
fest wronga  which  cannot  be  otherwise  right- 
ed. State  V.  Second  Judicial  Dist  Court,  27 
Alont  — ,  69  Pac.  988.  Should  the  writ  is- 
sue upon  the  present  application,  it  would  lie 
to  correct  each  and  every  mistake  of  dis- 
trict courts,  and  in  great  measure  supplant 
the  ordinary  appeal.  Such  is  not  its  office. 
State  V.  Second  Judicial  Dlst  Court,  25  Mont 
31,  63  Pac.  686. 

The  alleged  errors  asserted  by  the  plaintiff 
may  be  corrected  only  on  motion  for  new 
trial  or  on  appeal.  Let  the  application  be 
denied,  and  the  proceeding  dismissed. 

BRANTLY,  C  J.,  and  MILBURN.  J^  con- 
cur. 


In  re  NEJWTON. 

(Snpreme  Oonrt  of  Montana.     Dec.  16,  1902.) 

ATTORNBTS  —  DISBARMENT  —  REINSTATB- 

MKNT-APPLICATION-SUFPICIENCT. 
1.  An  application  by  an  attorney,  disbarred 
for  larceny,  for  reinstatement,  showed  that  be- 
fore the  larceny  he  tiad  not  been  convicted  of 
crime;  that  the  larceny  was  committed  while 
he  was  intoxicated;  that  since  the  disbarment 
be  had  become  sober,  and  had  lived  an  ap- 
rigbt  life:  that  in  the  estimation  of  the  people 
in  the  commanity  where  he  resided,  together 
with  reputable  attorneys,  he  was  a  fit  person 
to  be  permitted  to  practice  law  In  the  state. 
Held  sufficient  to  authorize  his  reinstatement- 
Application  by  William  Newton  for  rein- 
statement as  an  attorney.  Application  grant- 
ed. 

Petw  Breen,  for  petitioner. 

BRANTLY,  O.  J.  The  petitioner,  having 
amended  his  petition  in  order  to  meet  the 
suggestions  of  this  com-t  made  upon  a  hear- 
ing bad  on  October  29tb  of  the  lyeseut  year 
(27  Mont  — ,  70  Pac.  510),  has  this  day 
again  submitted  his  application  with  bla 
proofs  in  support  thei-eof.  It  appearing 
therefrom  that  the  larceny  upon  conviction 
of  which  the  petitioner  was  disbarred  was 
committed  while  the  petitioner  was  under 
the  influence  of  intoxicating  liquor;  that  lie 
was  never  theretofore  convicted  of  any  crim- 
inal oftense;  that  since  the  order  of  disbar- 
ment was  made  he  has  become  sober,  and 
has  lived  an  upright  honorable  life;  that  in 
the  estimation  of  bis  fellow  citiz^is  In  the 
community  in  which  he  resides,  and  also  of 
reputable  members  of  the  bar  of  this  state, 
be  is  a  fit  person  to  be  permitted  to  practice 
law  in  the  state,  and  that  he  expresses  the 
utmost  contrition  for  his  said  offense,— the 
court  is  of  the  opinion  that  under  the  provl- 
'^ns  of  the  statute  and  the  rules  of  this 


conrt  no  reason  exists  why  the  applicant 
should  not  be  reinstated  to  the  privileges  of 
his  office.  It  is  therefore  ordered  that  said 
William  Newton,  upon  taking  the  oath  re- 
quired by  law,  be  readmitted  to  practice  law 
as  attorney  and  counselor  at  law  la  all  the 
courts  of  this  state. 

PIGOTT  and  MILBURN,  JJ.,  concoz. 


STATB  T.  BURRBLU 
(Snpreme  Conrt  of  Montena.     Dec  22.  1902.) 

CRIMINAL  LAW  —  FALSB  PRBTCNSB8  —  WIT. 
NESSBS  —  EXAMINATION  —  QUESTIONS  —  IN- 
CRIMINATINO  TESTIMONY  —  PRIVILEGB  — 
WAIVER  — INSTRUCTIONS  — WmOHT  OP  BTI- 
DENCB. 

1.  In  a  prosecution  for  false  pretenses.  • 
question  asked  the  person  to  whom  the  repre- 
sentations were  made,  as  a  witness, — whether 
he  bad  not  stated,  and  knew  it  to  be  a  tact 
that  it  had  been  represented  to  him  prior  to 
the  time  the  representations  by  defendant  were 
made  that  defendant  was  indebted  to  his  broth- 
er,— was  improper,  as  ambiguous  and  invalviug 
two  interrogatorieSk 

2.  Where,  on  cross-examination  of  a  witness, 
he  Is  asked  whether  he  had  not  at  other  times 
made  statements  inconsistent  with  his  present 
testimony,  it  is  not  necessary  that  the  times, 
places,  and  persons  present  be  related  to  him; 
such  facts  being  required  only  when  a  foun- 
dation is  sought  for  impeachment. 

8.  In  a  prosecntion  for  false  pretenses,  an  In- 
struction that  the  fact  that  defendant  testified 
in  an  Insolvency  proceeding  did  not  deprive  htm 
of  his  right  to  refuse  to  answer  qnestione  tend- 
ing to  criminate  him,  and  an  admission  made 
by  him  in  such  proceeding  was  voluntary  and 
competent  evidence  in  a  criminal  prosecntion, 
where  he  was  not  in  custody  or  charged  with  a 
criminal  offense  when  he  made  snch  admissions, 
was  not  objectionable  as  a  charge  on  tbe 
weight  of  evidence. 

4.  The  provision  of  the  bankrupt  act  that  no 
testimony  eiven  by  the  bankrupt  shall  be  ofFer- 
ed  in  evidence  against  him  in  any  ctiminal 
proceeding  does  not  prevent  the  introdnction  of 
evidence  of  incriminating  circnmstauces  ob- 
tained from  sonrces  other  than  the  bankrapt  by 
reason  of  the  fact  that  knowledge  of  sack 
sonrces  was  obtained  ft«m  the  tiankmpf  a  taa- 
timony. 

6.  Where  a  bankrupt  on  examinatiou  befoce 
the  referee,  made  no  objection  to  testifying  on 
the  ground  that  his  answers  mit^ht  criminate 
him,  he  thereby  waived  his  privilege,  and  any 
admissions  made  by  liim  in  snch  proceeding 
could  be  properly  used  on  cross-examination  of 
defendant  in  a  criminal  proceeding  against  him. 

G.  Where  defendant  in  a  prosecntion  for  taJae 
pretenses  did  not  refuse  to  testify  as  to  admis- 
sions made  on  his  examinatiou  before  a  referee 
in  bankruptcy,  he  waived  his  privilege  to  refuse 
to  testify  on  the  ground  that  his  answers  might 
criminate  him. 

Appeal  from  district  conrt  Cascade  county; 
J.  B.  Leslie,  Judge. 

Archie  Bnrrell  was  convicted  of  false  pre- 
tenses, and  he  appeals.    Affirmed. 

J.  A.  I<argent  and  CuUen,  Day  ft  Cnllen,  ft>r 
appelhint   Jas.  Donovan,  for  tbe  State. 

MILBURN,  J.  The  defendant  was  Inform- 
ed against  and  charged  with  the  crime  of  ot>- 
talning  property  by  false  pretenses.  In  that 
he  did  on  the  20th  day  «f  March.  1901.  taieeiji. 
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fraudnlenUy,  and  felonlonsly  represent  to  the 
Royal  Milling  Company,  a  corxmratlon,  that  a 
certain  statement  In  writing  which  he  had 
tben  and  tha-e  to  the  said  company  produced 
Tras  a  true  and  correct  statement  ot  his  assets 
and  llabllltiea,  whereas  the  said  statement 
was  false,  In  that  hla  liabilities  were  largely  in 
excess  of  the  amount  set  forth  in  such  state- 
ment,—said  defendant  Imowing  the  same  to 
be  false,— and  that  the  company  was  Induced 
to  sell  and  deliver  to  bim  certain  goods  of 
great  Talu^  sold  because  of  said  misrepre- 
sentations. The  defendant  was  convicted, 
and  the  cause  is  before  us  on  appeal  from  the 
Judgment  and  an  order  denying  defendant's 
motion  for  a  new  trial. 

Numerous  technical  objections  have  been 
made  by  the  attorney  general  to  the  record 
and  transcript  as  presented.  In  view  of  the 
conclusions  we  have  reached  as  to  other 
points.  It  will  be  unnecessary  to  consider  any 
of  these  objections.  The  only  assignments  of 
error  seriously  relied  upon  by  the  defendant, 
and  the  only  ones  which  we  consider  it  at  all 
necessary  to  treat,  are  the  following: 

Upon  the  cross-examination  of  W.  M.  Ad- 
kinson,  agent  of  the  said  company,— being 
the  person  to  whom  the  alleged  false  state- 
ments were  made  by  the  defendant,— he  was 
asked  the  following  question:  "I  will  ask  you 
if  you  have  not  stated,  and  know  it  to  be  a 
fact,  that  it  had  been  represented  to  you  prior 
to  March  20,  1901,  that  Archie  Burrell,  this 
defendant,  was  indebted  to  Hem-y  Biurrell?" 
To  which  question  counsel  for  the  state  ob- 
jected on  the  ground  that  it  was  not  In  prop- 
er form,  was  immaterial,  and  failed  to  state 
"when  and  where  and  who  was  present" 
The  question  was  not_  in  proper  form.  There 
are  at  least  two  questions  Involved  in  the 
one,  and  the  whole  is  ambiguous.  If  the  wit- 
ness had  answered  In  the  affirmative,  the 
Jury  would  not  hare  known  what  he  meant. 
If  be  had  answered,  "No,"  his  answer  would 
have  been  pregnant.  The  court  was  not  In 
*rrac  bx  sustaining  the  objection  to  the  ques- 
tion, in  the  form  it  was  put.  The  witness,  on 
direct  examination,  testified  that  he  had  heard 
it  rumored  that  the  defendant  was  indebted 
to  his  brother,  and  that  at  the  time  of  the 
making  of  the  said  written  statement  he  had 
asked  defendant  whether  he  was  Indebted  to 
his  brother,  and  that  he  then  and  there  ex- 
plicitly denied  that  he  owed  his  brother.  If 
the  defendant's  coimsel  desired  to  go  further 
Into  this  matter,  he  had  every  opportunity  to 
flsk  another  question,  or  as  many  as  neces- 
sary, couched  In  proper  form;  and  he  should 
have  done  so.  If  he  desired  to  search  the  heart 
and  memory  of  the  witness  on  cross-examina- 
tion In  respect  of  the  very  material  matter  of 
-whether  he  was  actually  deceived  by  any 
statement  made  by  Archie  Burrell  at  the  time 
be  advanced  him  credit  as  sot  out  in  the  com- 
plaint Owing  to  the  frequency  with  which 
able  cotmsel  raise  the  point,  and  contend  for 
it  in  this  court,  that  when,  on  cross-examina- 
tion, a  witness  is  asked  if  he  has  not  at  other 


times  made  statements  inconsistent  with  his 
presoit  testimony,  he  must  have  related  to 
him,  before  an  answer  is  required,  the  circum- 
stances of  times,  places,  and  persons  present 
we  find  it  now  proper  to  say  that  it  Is  not 
always  necessary  to  make  such  relation  to  the 
witness.  If  such  a  question  be  asked  without 
reference  to  such  circumstances,  the  question 
is  proper.  If,  in  answer  to  a  question  so  put, 
he  deny  that  he  has  made  any  Inconsistent 
statements,  or  say  that  he  does  not  remember, 
that  ends  the  matter;  and  he  cannot  be  im- 
peached by  production  of  evidence  that  he 
has  done  so,  for  the  reason  that  a  proper 
foundation  for  such  Impe.iching  evidence  has 
not  been  laid.  Section  3380,  Code  Civ.  Proc. 
Before  such  evidence  may  be  Introduced  to 
contradict  him,  common  justice  and  ordinary 
fairness  demand  that  he  have  ills  memory  aid- 
ed by  such  relation  of  such  chrcumstances, 
and  that  he  be  allowed  to  tell  and  explain 
exactly  what  he  did  saj',  if  he  said  anything 
apparently  or  at  all  inconsistent  at  other 
times.  If  counsel  Intend  to  go  further,  and 
to  bring  in  evidence  of  such  inconsistent  state- 
ments, if  the  witness  deny  them  or  says  he 
does  not  remember,  then,  and  only  then,  is  it 
necessary  to  lay  such  a  foundation.  These 
remarks,  of  course,  are  not  intended  to  apply 
to  admissions  or  declarations  of  a  party  as 
evidence  against  such  party. 

The  other  point  relied  upon  by  counsel  is 
that  the  court  erred  iu  giving  the  following 
instruction,  to  wit:  "The  court  instructs  the 
Jury  that  the  fact  that  the  defendant  testified 
in  an  Insolvency  proceeding  in  obedience  to 
a  citation  did  not  deprive  bim  of  his  riglit  to 
refuse  to  answer  questions  tending  to  crim- 
inate him,  If  he  did  answer  any  such  ques- 
tions; and  an  admission  made  by  him  in 
such  proceeding  is  volimtary  and  competent 
evidence  In  a  criminal  prosecution  subse- 
quently inaugurated,  where  be  was  not  In 
custody  or  charged  with  a  criminal  offense 
when  he  made  such  admission,  if  he  did 
make  any  such."  This  instruction  Is  object- 
ed to  for  two  reasons:  First,  that.  If  it  be 
correct  in  law,  it  would  be  erroneous  to  give 
it,  for  that  it  is  a  charge  upon  the  effect  and 
weight  of  the  evidence;  and,  second,  that  It 
is  incorrect  as  a  statement  of  the  law,  for 
the  reason  that  the  act  of  congress  to  estab- 
lish a  uniform  system  of  bankruptcy,  approv- 
ed July  1, 1S!)S,  provides,  among  other  things, 
that  "no  testimony  given  by  bim  [the  bank- 
rupt] shall  be  offered  in  evidence  against  him 
in  any  criminal  proceeding."  It  appears 
from  an  examination  of  the  record  that  the 
defendant  had  been  examined  in  bis  own 
bankruptcy  proceedings  before  the  referee  in 
bankruptey.  and  that  during  the  course  of  his 
examination  he  made  certain  statements, 
which  it  Is  alleged  were  admissions  conflict- 
ing with  his  testimony  in  chief  In  the  crim- 
inal case  before  us.  We  do  not  consider  that 
the  instruction  is  open  to  objection  as  being 
a  charge  upon  the  weight  of  the  evidence. 
The  question  was  squarely  bef pre  jUie^  court 
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as  to  wbethn  or  not  admissions  made  by 
him  in  the  bankruptcy  i)roceedings  conld  be 
used  in  cross-examination  of  the  defendant 
in  the  criminal  case.  If  an  Instruction  upon 
admissions  made  by  the  defendant  Is  one 
•wherein  the  court  Invades  the  province  of  the 
Jury  In  weighing  evidence,  then  no  instruc- 
tion upon  the  question  of  admissions  could 
ever  be  given  to  a  Jury.  The  only  authority 
cited  as  in  support  of  this  contention  is  State 
V.  Scbnepel,  23  Mont.  623,  59  Pac.  927,  which 
we  do  not  consider  at  all  In  point.  That  was 
a  case  in  which  the  court  held  that  an  In- 
stinictlon  calling  special  attention  to  the  de- 
fendant's witnesses,  and  giving  special  di- 
rection as  to  how  their  evidence  should  be 
weighed,  is  properly  refused,  as  Invading  the 
province  of  the  Jury.  This  Is  a  case  wherein 
the  question  arose  whether  alleged  admis- 
sions made  by  the  defendant  in  the  bank- 
ruptcy proceedings,  and  made  without  any 
refusal  to  testify,  were  voluntary  or  involun- 
tary, and  whether  or  not  they  could  be  In- 
quired about  on  cross-examination  ot  the  de- 
fendant in  criminal  proceedings  subsequently 
commenced;  In  other  words,  the  court  was 
passing  upon  the  effect  of  the  bankruptcy 
act  In  respect  of  the  portion  thereof  hereto- 
-  fore  quoted.  A  lengthy  discussion  of  this 
point  Is  not  at  all  necessary.  The  familiar 
provision  of  the  consHtutlon  of  the  United 
States  (article  5)  that  "no  person  shall  be 
compelled  in  a  criminal  case  to  be  a  witness 
against  himself"  is  the  one  Invoked  by  the 
defendant.  He  was  not  compelled  to  testify 
in  the  criminal  case.  He  made  no  objection 
to  the  questions  asked  on  cross-examination 
as  to  the  alleged  admissions.  The  position  of 
the  defendant  in  this  case  Is  that  the  bank- 
ruptcy act  grants  the  bankrupt  Immunity 
from  prosecution  because  of  anything  testifi- 
ed to  by  him  in  the  bankruptcy  proceedings. 
This  Is  not  80,  as  was  held  In  the  case  of 
Counselman  v.  Hitchcock,  142  U.  S.  547,  12 
Sup.  Ct.  195,  35  L.  Ed.  1110,  wherein,  con- 
sidering the  interstate  commerce  act,  the 
court  held  that  a  witness  Is  protected  by  the 
constitutional  provision  from  being  compell- 
ed to  disclose  the  circumstances  of  his  of- 
fense, or  the  sources  from  which  or  the 
means  by  which  evidence  of  Its  commission 
or  of  his  connection  with  It  may  be  obtained 
or  made  effectual  for  his  conviction,  and  that 
legislation  cannot  abridge  a  constitutional 
privilege,  and  cannot  replace  or  supply  one, 
at  least  unless  it  Is  so  broad  as  to  have  the 
same  extent  in  scope  and  effect,  and  that  no 
statute  which  leaves  the  party  or  witness 
subject  to  prosecution  after  he  answers  the 
criminating  question  put  to  him  can  have  the 
effect  of  supplanting  the  privilege  conferred 
by  the  constitution  of  the  United  States. 
The  provision  in  the  bankruptcy  act  that  no 
testimony  given  by  the  bankrupt  shall  be 
offered  In  evidence  against  him  in  any  crim- 
hial  proceeding  does  not  prevent  suflScIent  In- 
crimmatlng  Information  and  evidence  from 
being  obtained  from  sources  other  than  the 


bankrupt,  the  knowledge  of  such  sources 
having  been  obtained  from  his  testimony. 
The  bankrupt,  before  the  referee,  had  the 
constitutional  right  to  refuse  to  testify  as  to 
matters  tending  to  Incriminate  him.  He  did 
not  do  so.  He  waived  his  privilege,  and  any 
admissions  made  by  htm  in  such  proceeding 
before  the  referee  could  properly  be  made  a 
matter  of  cross-examination.  If  pertinent.  In 
a  criminal  proceeding.  Besides,  as  we  have 
said  above,  the  record  shows  that  no  objec- 
tion was  offered  by  tbe  defendant  to  each 
cross-examination  in  tbe  district  court.  If 
the  bankruptcy  act  were  operative  to  protect 
him  from  disclosing  anything  In  tbe  criminal 
case,— which  we  do  not  believe,  as  we  have 
stated,— he  should  have  objected  to  the  cross- 
examination  touching  such  testimony  before 
the  referee.  He  did  not  do  this.  If  be  had 
any  privilege  when  upon  the  stand  in  his 
own  behalf  in  the  criminal  case,  be  waived  it 
by  not  refusing  to  answer. 

There  Is  no  question  before  na  for  decision 
as  to  whether,  if  the  bankruptcy  act  contain- 
ed a  provision  exempting  :i  bankrupt  from 
prosecution  for  crimes  appearing  from  tes- 
timony in  any  proceedings  before  a  referee 
In  bankruptcy,  such  provision  would  exempt 
him  from  prosecution  for  such  crimes  In  a 
state  court,  or  from  being  examined  in  a 
state  court  as  to  matters  pertinent  to  such 
proceedings,  and  disclosed  by  him  in  the 
same;  and  we  do  not  find  it  necessary  to 
treat  of  or  consider  such  a  question  In  this 
case. 

Tbe  assignments  of  error  relied  upon  are 
not  tenable.  The  Judgment  and  the  ordtr 
denying  the  motion  for  a  new  trial  are  af- 
firmed.   Affirmed. 

BRANTLY,  0.  J.,  and  PIGOTT.  J.,  con- 
cur. 


TANNBR  T.  NELSON,  State  Sup't  Af  Pnblie 
lostmction. 

(Siipreme  Court  ot  Utah.     Dec.  18,  1902.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— SCHOOL- 
BOOKS  -  CHANGE  —  CONVENTION— ACTS— NA- 
TURE—INJUNCTION— STATUTES  —  DIRECTORY 
REQUIREMENTS— SUBSTANTIAL  COMPLIANCE 
—EQUITY  —  RIGHT  TO  RELIEF  —  INFINITES- 
IMAL DAMAGE)— CONTRACTORS"   BONDS. 

1.  Rev.  St.  S§  1S54,  1855,  1859,  require  the 
state  superintendent,  county  superintendent 
and  principalK  of  the  state  normal  school,  or  a 
majority  of  them,  to  decide  what  text-books 
shall  be  used  in  the  district  schools,  and  pro- 
vide for  the  calliiig  of  a  convention,  at  whi''b 
sealed  proposals  for  furnishing  such  bool;« 
shall  be  received,  at  which  the  convedtion  shall 
adopt  such  text-books  for  the  period  of  fire 
years,  and  requires  that  a  contract  shall  be 
let  to  the  successful  bidder  for  the  fnmishinjf 
of  such  books.  Held,  that  the  acts  required  of 
such  convention  were  not  judicial,  and  hence  a 
person  injured  by  its  determiuation  was  enti- 
tled to  restrnin  the  execution  thereof. 

2.  The  provision  of  Rev.  St.  S  1856.  that  tbe 
convention  called  by  the  state  superintendent 
of  instruction  to  receive  bids  for  tbe  fumishin; 
of  schoolbooks,  and  for  tbe  letting  of  a  con- 
tract therefor,   "shall  meet  ay4/^?^l';^  op*^ 
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and  read  the  proposals,"  is  directory  only,  and 
failure  to  literally  comply  therewith  is  immate- 
rial. 

3.  Where    bids    for    furnishing    schooibooks, 
submitted  to  a  convention  called  by  the  state 
superintendent   of   instmction,   as   required   by 
Rer.    St.   i   1855,   -were  volumiuous,   and  con- 
tained large   catalo^es,   price  lists,   etc.,   and 
on  the  first  day  of  the  session  the  bids  were 
publicly  opened,  and  the  introductory  portions 
of  each   bid,   and   the   communications  accom- 
panying them,  were  read,  when  the  proposals 
were   referred   to   committees   on   tabulations,  | 
and  were  open  to  inspection  of  all  persons  in- 
terested therein,  there  was  a  substantial  com-  • 
pliance  with  section  1S56,  requiring  the  conven-  ' 
tioD  to  meet  and  publicly  open  and  read  the 
proposals. 

4.  Where  the  immediate  outlay  of  a  parent 
hecanse  of  a  change  in  books  amounted  to 
$3.55,  and  this  amount  would  be  considerably 
reduced  by  a  reduction  In  the  price  of  books 
his  children  would  subsequently  require,  on  be- 
ing promoted  to  higher  grades,  his  loss  was  too 
small  to  justify  a  court  of  equity  in  enjoining 
the  change,  which  appeared  to  be  beneficial. 

5.  Where  a  convention  for  the  adoption  of 
text-books  fixed  the  bond  to  be  executed  by  the 
contractor  for  readers,  and  declared  that  the 
amount  of  such  bond  was  to  be  used  as  a  basis 
of  fixing  all  other  bonds,  an  objection  that  the 
convention  failed  to  fix  the  amount  of  such 
other  bonds  was  not  sustainable;  the  amount 
of  such  bonds  being  determinable  by  mere 
mathematical  calculation. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;   W.  O.  Hall.  Judge. 

BUI  by  Stewart  T.  Tanner  against  A.  0 
Nelson,  as  state  superintendent  of  public  In- 
struction, to  restrain  the  execution  of  a  con- 
tract for  the  purchase  of  schooibooks.  From 
■  judgment  In  favor  of  complainant,  defend- 
ant appeals.    Reversed. 

It  appears  from  the  record  in  this  case  that 
appellant,  A.  O.  Nelson,  state  superintendent 
of  public  Instruction,  gave  notice,  as  required 
by  section  1855  of  the  Revised  Statutes,  that 
the  superintendent  of  public  Instruction,  the 
principal  of  the  state  normal  school,  and  the 
county  superintendents  of  the  district  schools 
for  the  several  counties  of  the  state,  would 
bold  a  convention  at  Salt  Lake  City  on  Sat- 
urday, May  31,  1902,  at  2  o'clock  p.  m.,  for 
the  purpose  of  adopting  text-books  for  use 
in  tbe  district  schools  of  this  state,  except 
In  cities  of  tbe  first  and  second  class,  for  a 
period  of  five  years.  The  notice,  in  all  re- 
spects, complied  wifb  tbe  requirements  of  sec- 
tion 1855.  After  the  publication  of  the  no- 
tice, the  superintendent  of  public  instruction 
received  from  38  different  publishing  compa- 
nies proposals  to  furnish  schooibooks  for  the 
ensuing  five  years.  The  bids,  with  two  excep- 
tions, contained  from  one-half  page  to  6  pages 
of  closely  typewritten  matter,  each  bid  con- 
taining four  columns  of  figures,  giving  the 
dilTerent  prices,  viz.,  one  column  giving  the 
Introductory,  one  the  wholesale,  one  the  retail, 
and  one  the  exchange  price.  Some  of  the 
publishing  houses  submitted  their  trade  cata- 
logues of  books,  containing  from  6  to  246 
pages  of  printed  matter,  and  made  them  a 
part  of  their  bid;  and  in  some  cases  the  sam- 

t  4.  See  iDjUDCtlon,  vol.  27,  Cent.  Dig.  {  U. 


pie  copies  of  the  books  furnished  by  theiu 
were  also  made  a  part  of  the  bids.  The  con- 
vention, consisting  of  29  members,  met  pur- 
suant to  the  notice  given,  and,  at  the  time 
and  place  therein  specified,  was  duly  organiz- 
ed. The  proposals  made  by  the  different  pub- 
lishing houses  were  publicly  opened,  and  the 
Introductory  part  of  each  bid  read  to  the  con- 
vention by  the  secretary  thereof.  Some  of 
the  proposals  were  read  in  full,  but,  as  to  n 
majority  of  them,  those  portions  containing 
the  names  of  the  books  and  the  prices  wei'e 
not  read  at  the  time  the  bids  were  opened. 
The  following  Is  a  sample  of  the  Introductory 
parts  of  the  bids,  and  some  of  the  communi- 
cations accompanying  them,  that  were  read 
by  the  convention: 

"To  the  State  Book  Convention,  Salt  Lake 
City— Gentlemen:  In  compliance  with  your 
advertisement  of  March  25th,  1902,  we,  the 
undersigned  publishers,  submit  the  follow- 
ing proposal  to  furnish  tbe  public  schools  of 
the  state  of  Utah,  for  the  period  required  by 
law,  any  or  all  of  the  following  publications, 
at  prices  indicated  in  the  columns  below.  Bids 
accompanied  by  samples  to  be  opened  May 
3l8t,  1902.  Respectfully  submitted.  Hinds  & 
Noble,  per  Arthur  Hinds,  of  the  Firm." 

"State  Book  Convention,  Salt  Lake  City, 
Utal)— Dear  Sir:  Inclosed  we  liand  you,  ac- 
cording to  request,  blank  duly  filled  out  for 
seventeen  of  our  publications,  constituting  our 
bid,  which  we  respectfully  submit  in  com- 
pliance with  your  advertisement  of  March 
25th,  1902,  requesting  publishers  to  submit 
proposals  to  furnish  the  public  schools  of  the 
state  of  Utah  with  text-books  for  the  period 
required  by  law.  The  fl*8t  book  named  Is 
Qordy's  Psychology,  which  we  submit  at  the 
particular  request  of  the  board  of  education 
of  Salt  Lake  City.  A  sample  of  Gordy's 
Psychology  and  other  books  named  In  the 
bid  liave  been  forwarded  to  you  by  Wells- 
Fargo  Express,  prepaid.  In  the  note  upon 
the  blank,  yon  Invite  us  to  offer.  In  the  form 
of  a.  separate  communication,  any  additional 
Information  or  data.  So  we  desire  to  say, 
regarding  'exchange  price,'  that  we  attach 
our  regular  yellow  catalogue,  in  which  we 
quote  the  prices  we  pay  for  text-books  of  all 
kinds.  So  that  if  yon  should  wish  to  pay  for 
Gordy's  New  Psychology,  for  example,  with 
any  of  your  discarded  books,  other  than  Psy- 
chology, you  could  do  so  by  sending  us  any 
whatever  priced  in  said  yellow  catalogue.  In 
other  words,  we  are  always  willing  to  accept 
In  exchange  reasonable  quantities  of  any  of 
the  one  thousand  or  more  different  school- 
books  mentioned  In  this  yellow  catalogue  at 
the  prices  and  on  tbe  conditions  stated  there- 
in.   Cordially  yours,  Hhids  &  Noble." 

Five  committees,  of  three  members  each,  on 
tabulations,  were  appointed,  and  all  proposals 
were  referred  to  such  committees,  and  by  them 
tabulated;  that  Is,  all  books  on  each  particular 
subject  or  course  of  study  were  brought  to- 
gether imder  one  head,  giving  the  names  of 
the  companies  publishing  them,  an<|/ 
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ferent  prices  at  which  they  were  otCerei; 
thereby  enabling  the  members  to  see  at  a 
glance  and  compare  the  bids  and  prices  for 
which  any  particular  class  or  kind  of  books 
were  offered.  Each  member  of  the  conven- 
tion was  furnished  with  copies  of  these  dif- 
ferent tabulated  statements.  In  preparing 
these  statements  the  committee  on  tabulation 
were  compelled  to  examine  and  read  all  those 
parts  of  the  proposals  containing  the  prices 
at  which  the  books  were  offered,  so  as  to  re- 
write and  arrange  them  as  above  stated.  The 
tabulations  were  publicly  made.  The  doors 
of  the  committee  room  were  open,  and  book 
agents,  representatives  of  the  publishing  hous- 
es, and  vlaitors  came  and  left  at  will,  while 
the  work  was  going  on.  When  the  question 
of  determining  what  books  to  adopt  came  up 
for  consideration,  the  bids,  as  they  appeared 
on  the  tabulated  statements,  were  considered 
In  the  order  in  which  they  had  been  reported 
by  a  committee  on  order  of  business.  During 
the  discussion,  which  at  times  was  animated 
and  earnest,  each  bid  was  at  some  time 
read  by  members  of  the  convention,  eltb&r 
from  the  rostrum,  or  during  the  public  discus- 
sion. It  also  appears  from  the  record  that 
the  original  bids  were  placed  ha  a  pile,  and 
retained  in  the  conventioD  for  reference,  and 
were  open  to  public  Inspection.  On  the  first 
day  of  the  session,  when  the  bids  were  open- 
ed, and  the  introductory  parts  thereof  read, 
all  persons,  including  book  agents  and  repre- 
sentatives of  the  publishing  companies,  were 
permitted  to  be  In  attendance  without  restric- 
tion. On  the  second  day  a  resolution  was 
adopted  excluding  all  persons  other  than  mem- 
bers, except  by  Invitatian.  This  rule  was 
never  enforced,  but,  on  the  contrary,  as  af- 
firmatively shown  by  the  record,  the  proceed- 
ings were  open  to  all  persons  who  wished 
to  attend,  except  book  agents,  who  were  ex- 
cluded. The  resolution  of  exclusion  was  re- 
voked and  set  aside  before  the  committees 
on  tabulatioin  completed  theh:  work  and  re- 
ported, and  before  the  convention  considered 
the  question  as  to  what  books  should  be 
adopted.  With  very  few  exceptions,  the  books 
adopted  by  the  convention  are  lower  in  price 
—many  of  them  being  from  10  to  40  per  cent 
cheaper— than  those  adopted  five  years  ago, 
and  now  in  use  In  the  public  schools.  It  is 
estimated  that  the  school  population  that  will 
be  affected  by  the  change  is  from  55,000  to 
00,000.  A  committee  was  appointed  to  speci- 
fy the  amount  of  bonds  that  should  be  re- 
quired of  the  publishing  companies  whose  pro- 
posals bad  been  accepted.  This  committee  re- 
ported, and  recommended  that  the  bonds  be 
fixed  in  sums  ranging  from  $500  to  $7,000; 
the  amount  of  each  bond  to  be  determined  by 
the  size  of  the  contract  The  amounts  recom- 
mended by  the  committee  were  double  the 
amounts  of  the  bonds  furnished  by  the  pub- 
lishing houses  now  supplying  books  for  the 
public  schools  of  this  state  under  similar  con- 
tracts. On  motion,  duly  adopted,  the  com- 
mittee was  given  power  to  act  conclusively 


for  the  conv^itlon,  and  that  the  bonds  be 
based  on  the  amount  required  for  the  subject 
of  readers,  which  was  $7,000  as  reported  by 
the  committee.  Plaintiff  has  four  children  of 
school  age,  who  are  supplied  with  school- 
books  heretofore  and  now  in  use.  The  change 
of  books  made  by  the  convention.  If  adopted 
and  used  by  the  public  schools,  would  nec«- 
sitate  an  immediate  expense  and  outlay  by 
plaintiff  of  $3.55  in  order  to  supply  his  fonr 
children  with  the  new  books.  The  probable 
amount  he  would  be  able  to  save  in  the  next 
five  years  in  the  purchase  of  books  adopted 
by  the  convention,  as  his  children  are  pro- 
moted in  their  studies  and  advance  to  hi^- 
er  grades,  because  of  the  reduction  In  price, 
does  not  appear.  Plahitlff  filed  his  bill  In  eq- 
uity to  restrain  defendant  from  entering  Into 
contracts  with  the  publishing  houses  whose 
proposals  had  been  accepted,  on  the  grounds: 
First  that  the  convention  failed  and  neglected 
to  publicly  open  and  read  the  proposals,  as  re- 
quired by  section  1S56,  Bev.  St;  and.  sec- 
ond, that  the  convention  failed  to  fix  the 
amount  of  the  bonds,  as  required  by  section 
1859,  Id.,  to  be  given  by  the  publishing  com- 
panies whose  proposals  were  accepted.  De- 
fendant answered,  and  the  court  made  Its 
findings  and  conclusions,  and  entered  a  de- 
cree perpetually  enjoining  the  defendant  from 
entering  into  the  contracts  mentioned. 

M.  A.  Breeden  and  Brown  &  Henderson, 
for  appellant  Bennett  Sutherland,  Van  Cott 
&  Allison  and  A.  L.  Hoppaugh,  amid  curise. 
Richards  &  Varlan  and  Whlttemore,  Blerer 
&  Cherrlngton.  for  respondent 

Mccarty,  District  Judge,  after  stating 
the  foregoing  facts,  delivered  the  opinion  of 
the  court 

Appellant's  first  contentlcm  is  that  the  con- 
vention was  a  body  of  public  ofl!lcers  of  mix- 
ed powers,  possessing  and  exercising  legis- 
lative, executive,  and  Judicial  functions; 
hence  It  cannot  be  restrained  by  injunction, 
or  its  acte  and  proceedings  collaterally  at- 
tacked; and  that  respondent's  remedy.  If  he 
has  any.  Is  by  writ  of  certiorarL  The  con- 
vention Is  not  a  party  to  the  suit  and  Is  not 
before  the  court  The  action  is  brought  to 
enjoin  a  public  officer  from  performing  an 
act  the  legality  of  which  depends  upon  the 
regularity  of  the  proceedings  of  the  conven- 
tion. This  being  so,  the  only  question  raised 
by  this  contention,  necessary  for  us  to  de- 
termine, Is,  was  the  action  or  proceeding  of 
the  convention  in  any  respect  Judicial?  "The 
distinction  between  a  Judicial  and  legislative 
act  is  well  defined.  The  one  determines 
what  the  law  is,  and  what  the  rights  of  par- 
ties are  with  reference  to  transactions  al- 
ready had.  The  other  prescribes  what  the 
law  shall  be  In  future  cases  arising  under  it 
Whenever  an  act  undertakes  to  determine  a 
question  of  right  or  obligation  or  of  property, 
as  the  foundation  upon  which  It  proceeds, 
such  act  Is  to  that  extent  a.  Ju^c)%l^pf^  and 
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not  the  proper  exercise  of  legislative  func- 
tions." Per  Field,  J.,  In  the  Sinking  Fund 
Cases.  09  U.  S.  761.  25  L.  Ed.  501.  In  the 
case  of  People  t.  Board  of  Education  of 
Oakland.  54  CaL  375.  the  facts  are  In  some 
respects  Identical  with  those  under  consider- 
ation. The  question  inrolTed  In  that  case 
arose  over  the  adoption  of  certain  school- 
txMks  by  the  defendant  board  of  education; 
and  the  court,  following  the  above  rule  as 
laid  down  by  the  supreme  court  of  the  Unit- 
ed States,  held  that  the  action  of  the  board 
of  education  adopting  the  books  was  not 
Judicial.  Section  1854,  Rev.  St,  provides 
that  "the  state  superintendent,  comity  super- 
intendents, and  the  principals  of  the  state 
normal  school,  or  a  majority  of  them,  shall 
decide  what  text  books  shall  be  adopted  in 
the  district  schools,  except  In  cities  of  the 
first  and  of  the  second  class;  and  their  use 
shall  be  mandatory  in  all  district  schools  of 
the  state  except  In  cities  of  the  first  and  of 
the  second  class."  Section  1855,  Id.,  provides 
that:  "The  state  superintendent  shall  call  a 
convention  at  least  thirty  days  prior  to  the 
«xplration  of  any  contract  regulating  the  sup- 
ply and  use  of  text  liooks  in  the  district 
schools  throughout  the  state,  and  shall  give 
at  least  sixty  days'  notice  of  the  time  of 
holding  such  convention,  by  publication  In  a 
newspaper  having  general  circulation  in  the 
state.  Said  notice  shall  state  the  subjects 
upon  which  text  books  will  be  adopted,  and 
that  sealed  proposals  will  be  received  by  the 
state  superintendent  of  schools  for  furnlsb- 
ing  such  books,  the  place  where  and  the  day 
and  the  hour  when  all  proposals  will  be 
opened,  and  that  the  convention  reserves  the 
right  to  reject  any  and  all  proposals.  Said 
convention  shall  be  called  for  the  adoption 
of  text  books  every  five  years  from  and  aft- 
er the  first  adoption,  as  herein  provided;  and 
any  text  boc^  so  adopted  shall  not  be  chan- 
ged within  a  period  of  five  years  after  its 
adoption  except  for  a  8u£Bclent  cause  to  be 
decided  at  a  special  convention'  called  for 
that  purpose."  Section  1859,  Id.,  provides 
that  "the  publisher  or  pablisbers  whose  pro- 
posals shall  be  accepted  must  enter  into  a 
-written  contract  with  the  state  superintend- 
ent of  schools,  and  shall  give  a  bond  with 
two  suflScient  sureties  in  a  reasonable  sum, 
to  be  fixed  by  the  convention,  for  the  faith- 
ful performance  of  such  contract"  The  pow- 
ers and  duties  of  the  convention  are  clearly 
defined  by  the  foregoing  provisions  of  the 
statute,  rix.:  First,  to  publicly  open  and 
read  the  proposals;  second,  to  decide  what 
books.  If  any,  of  those  offered,  shall  be 
adopted;  and,  third,  to  fix  the  bond  to  be 
given  by  the  publishing  house  furnishing 
books.  There  was  no  party  before  the  con- 
▼ention  prosecuting  any  right  In  fact  there 
was  no  question  whatever  before  it  for  ad- 
judication In  which  personal  or  property 
rights  w«»  Involved.  Neither  of  the  acts 
above  mentioned  is  in  any  seuse  Judicial, 
as  the  term  Is  used  and  understood  when 


applied  to  courts  and  Judicial  bodies.  Th? 
rule  is  well  settled  that  when  a  public  body 
exercising  legislative  functions  exceeds  its 
authority,  and  adopts  any  ordinance,  rule,  or 
regulation  in  violation  of  or  in  conflict  with 
constitutional  or  statute  law,  prejudicial  to 
public  or  individual  rights,  any  person  who 
will  sustain  personal  taijury  thereby,  for 
which  adequate  compensation  cannot  be  had. 
may  apply  to  a  court  of  equity,  and  restrain 
the  officer  whose  duty  it  is  to  enforce  such 
void  ordinance,  rule,  or  regulation.  1  Spell. 
Bxtr.  Relief,  {  688,  and  cases  cited;  Krieschel 
V.  Board  (Wash.)  41  Pac.  186;  Board  v.  Mc- 
Comb,  92  U.  S.  531,  23  L.  Ed.  623;  Campana 
v.  Calderhead  (Mont.)  44  Pac.  83,  36  L.  R.  A. 
277;  Rand,  McNally  &  Co.  v.'  Hartranft 
(Wash.)  70  Pac.  77. 

We  now  come  to  the  consideration  of  the 
vital  question  in  this  case,  viz.,  did  the  con- 
vention comply  with  the  requirements  of  sec- 
tion 1856,  Rev.  St,  which  provides  that  the 
convention  shall  meet  and  publicly  open  and 
read  the  proposals?  Appellant  contends  that 
the  provisions  of  this  section  are  directory, 
and  that  its  terms  were  substantially  com- 
piled with  by  the  convention.  Respondent  in- 
sists that  the  statute  Is  mandatory,  and  that 
the  bids  should  have  been  read  as  they  were 
opened,  and  the  failure  of  the  convention  to 
do  so  was  fatal  to  its  proceedings.  "The 
consequential  distinction  between  directory 
and  mandatory  statutes  is  that  the  violation 
of  the  former  is  attended  with  no  conse- 
quences, while  a  failure  to  comply  with  the 
requh^ments  of  the  other  is  productive  of 
sarions  results,  •  •  •  The  statutory  pro- 
visions which  may  thus  be  departed  from 
with  Impunity  without  affecting  the  validity 
of  the  statutory  proceedings  are  usually  those 
which  relate  to  the  mode  or  time  of  doing  that 
which  is  essential  to  effect  the  aim  and  pur- 
pose of  the  legislature,  or  some  incident  of 
the  essential  act"  Again  the  same  author 
says:  "Where  the  provision  is  In  affirmative 
words,  and  there  are  no  negative  words,  and 
relates  to  the  time  or  manner  of  doing  the 
acts  which  constitnte  the  chief  piu-pose  of 
the  law,  or  those  incidental  or  subsidiary 
thereto,  by  an  official  person,  the  provision 
has  been  usually  treated  as  directory.  Gen- 
erally It  Is  so,  but  it  is  a  question  of  inten- 
tion. Where  a  statute  is  affirmative.  It  does 
not  necessarily  Imply  that  the  mode  or  time 
mentioned  in  it  are  exclusive,  and  that  the 
act  provided  for,  if  done  at  a  different  time 
or  In  a  different  manner,  will  not  have  effect. 
•It  would  not,  perhaps,  be  easy,'  said  Shars- 
wood,  J.,  *to  lay  down  any  general  rule  as  to 
when  the  provisions  of  a  statute  are  merely 
dh-ectory,  and  when  mandatory  and  impera- 
tive. When  the  words  are  affirmative,  and 
relate  to  the  manner  in  which  power  or  ju- 
risdiction vested  in  a  public  officer  or  body  Is 
to  be  exercised,  and  to  the  limits  of  the  pow- 
er or  jnrlsdiction  Itself,  they  may  be,  and 
often  have  been,  construed  to  be  directory.' 
Unless  a  fair  consideration  of 
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reeling  the  mode  of  proceeding  of  public  of- 
ficers shows  that  the  l^islatnre  intended 
compliance  with  the  provisions  in  relation 
thereto  to  be  essential  to  the  validity  of  the 
proceeding,  it  is  to  be  regarded  as  directory 
merely."  Suth.  St.  Const  §§  440,  447.  Mr. 
Sedgwick,  in  his  -work  on  Statutory  and  Con- 
stitutional Law  (368),  says:  "WhMi  the  stat- 
ute directs  an  act  to  be  done  in  a  certain 
way  at  a  certain  time,  and  a  direct  compli- 
ance as  to  time  and  form  does  not  appear 
to  the  Judicial  mind  to  be  essential,  the  pro- 
ceedings are  held  valid,  though  the  command 
by  the  statute  has  been  disregarded.  The 
statute  In  such  a  case  is  said  to  t>e  directory." 
Black,  in  his  work  on  Interpretation  of  Laws, 
(section  127),  says:  "Irregularities  in  official 
action,  consisting  In  the  neglect  or  lack  of 
strict  compliance  with  statutory  directions, 
should  not  be  allowed  to  vitiate  the  proceed- 
ings taken  under  a  statute,  when  the  objects 
and  ends  of  the  statute  have  been  substan- 
tially accomplished,  and  neither  the  public 
nor  private  persons  are  injured  by  the  course 
of  proceedings."  Applying  this  rule  to  the 
statute  under  consideration,  its  provisions  can- 
not be  construed  other  than  directory,  so  far 
as  they  relate  to  the  time  when  the  propo- 
sals shall  be  read.  To  hold  that  the  provi- 
sion of  the  statute  relative  to  the  time  when 
the  bids  shall  be  read  is  mandatory,  and 
must  be  strictly  and  literally  construed  and 
followed,  as  contended  by  respondent,  viz., 
"that  the  bids  shall  be  'read'  at  the  first  ses- 
sion of  the  convention."  would  render  the 
statute  nugatory.  Because  of  the  great 
length  of  the  proposals,  and  the  voluminous 
amount  of  matter  they  contained,  it  would 
have  been  an  utter  Impossibility  for  the  con- 
vention to  have  read  them  on  that  day.  It 
is  a  common  rule  of  statutory  construction 
that,  when  language  construed  in  a  strict  and 
literal  sense  would  lead  to  an  absurdity,  such 
language  should  be  liberally  construed,  when 
by  so  doing  the  object  and  purpose  of  the 
statute  will  be  accomplished.  Suth.  St.  Const 
§  238;  Van  Fleet  v.  Van  Fleet,  49  Mich.  610, 
14  N.  W.  566;  Smith  v.  People,  47  N.  Y.  330; 
People  V.  Davenport,  91  N.  Y.  574;  Mayor, 
etc.,  V.  Root,  8  Md.  95,  03  Am.  Dec.  690;  Swift 
&  Glven's  Appeal,  111  Pa.  516,  2  Atl.  539; 
Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  47,  12  Sup. 
Ct  517,  36  L.  Ed.  340. 

It  is  not  contended  that  the  proposals  were 
not  read  at  all,  but  respondent  Insists  that 
the  time  and  manner  of  reading  them  was 
in  no  sense  a  compliance  with  the  law,  and 
that  it  failed  to  give  the  publicity  intended 
by  the  foregoing  provisions  of  the  statute. 
It  is  conceded  that  on  the  first  day  of  the 
session  the  introductory  portions  of  the  bids, 
and  the  communications  that  accompanied 
them,  some  of  which  were  elaborate  in 
detail,  were  read  to  the  convention;  that, 
when  proiHJsals  were  referred  to  the  com- 
mittees on  tabulation,  they  were  open  to 
public  Inspection;  that  the  doors  of  the 
tommlttee    room    were    thrown    open,    and 


aQ  persons,  Including  the  agents  and  repre- 
sentatives of  the  publishing  companies,  wen 
permitted  to  attend,  and  liad  an  opportnnUy 
to  examine  all  the  proposals;  and  that  there 
was  no  attempt  to  conceal  anything  that  was 
being  done.  The  record  shows  that  the  tab- 
ulated statements  were  oi>en  to  public  in- 
spection, and  that  all  of  each  bid  was  at 
some  time  read  to  the  convention.  The  pro- 
posals, in  the  aggregate,  contained  65^  imges 
of  typewritten  matter.  Allowing  20  minutes 
for  the  reading  of  each  page  (estimate  made 
by  respondent's  witness),  it  would  take  near- 
ly 3  days,  of  8  hours  each,  to  read  the  type- 
written matter  contained  In  the  bids;  and  to 
include  the  printed  catalogues  tiiat  are  made 
a  part  of  the  bids  would  require  much  addi- 
tional time.  It  is  evident  that  neither  the 
members  of  the  convention,  the  public  nor 
any  person  present,  would  or  could  have  been 
benefited  by  the  reading  of  the  proposals  In 
full,  one  after  another,  as  they  wo-e  opened.. 
as  no  person  could  have  remembered  the  in- 
numerable details  of  the  bids,  and  the  hun- 
dreds of  different  prices  at  which  tbe  books 
were  ottered.  The  respondent  has  not  point- 
ed out,  and  the  record  fails  to  disclose,  where 
In  he,  the  public,  or  any  person,  can  possibl; 
be  injured  or  in  any  way  prejudiced  by  tiw 
failure  of  the  convention  to  read  tbe  propo- 
sals seriatim  an  they  were  opened,  l^ere  is 
no  claim  made,  nor  is  it  even  suggested,  that, 
if  the  convention  had  read  the  bids  In  tbe 
order  contended  for  by  respondent,  tbe  con- 
vention would  or  could  have  made  a  more 
wise  selection  of  books  than  those  adopted 
by  It  The  course  pursued  by  the  convention 
was  not  only  practicable,  but  a  substantial 
compliance  with  the  requirements  of  tbe  stat- 
ute. It  is  apparent  that  the  taitent  and  par- 
pose  of  the  statute  Is  to  prevent  any  bid  from 
being  suppressed  or  changed  aftor  it  is  re- 
ceived, and  insure  a  fair  and  impartial  con- 
sideration of  all  proposals  submitted,  and 
thereby  prevent  the  public  from  being  im- 
posed upon  'through  fraud  or  collusion.  That 
this  was  accomplished  is  not  denied.  Fraud 
is  not  charged  or  alleged,  nor  is  there  any- 
thing In  the  record  that  even  suggests  that 
the  convention,  or  any  of  Its  members,  falUd 
In  any  particular  to  conscientiously  po^orm 
every  duty  required  of  them,  or  that  the 
linnks  selected  by  the  convention  are  not  tb^ 
vei-y  best  that  were  listed  and  offered  by  tbe 
publishing  houses. 

While  a  change  in  text-books  would  neces- 
sitate an  Immediate  outlay  by  respondent  of 
$3.55,  it  Is  evident  that  during  the  next  en- 
suing five  years,  as  his  children  ad-vance  in 
their  studies,  and  are  promoted  to  higher 
grades,  necessitating  the  purchase  of  new 
books,  the  amoimt  be  would  save  because  of 
the  reduction  In  price  would  equal.  If  not 
greatly  exceed,  the  13.55  first  paid  out  which 
would  make  his  damage,  if  any,  infinitesimal 
in  amount  and  trivial  In  the  extreme.  Tbe 
record  Is  silent  as  to  whether  the  book* 
adopted  are  better  and  morfi^  fn^ffp  than 
Jigitized  by ' 
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those  now  In  use  by  the  public  schools,  yet 
it  is  presumable  that  such  Is  the  case,  as 
sonae  of  the  leading  and  most  experienced 
educators  in  the  state  were  members  of  the 
convention,  and  voted  for  a  change.  For  a 
•court  of  equity  to  grant  relief  when  the  in- 
Jury  threatened  is  more  theoretical  and  imag- 
inary than  real  and  substantial,  as  it  appears 
to  be  in  this  case,  and  when  the  probable 
consequences  will  be  far-reaching,  and  detri- 
mental to  almost  the  entire  public  school 
system  of  the  state,  by  depriving  it  of  the  use 
of  the  best,  most  modern,  and  up  to  date 
books,  thereby  retardhig  the  intellectual 
growth  and  development  of  from  55,000  to 
40,000  school  children,  would  be  an  unauthor- 
ised use,  if  not  abuse,  of  power. 

The  contention  that  the  convention  failed 
to  lis  the  amount  of  the  bonds  to  be  given 
by  the  publishing  companies  w^ose  proposals 
bad  been  accepted  Is  untenable,  and  not  sup- 
ported by  the  record.  The  bond  to  be  given 
on  the  subject  of  readers  was  fixed  at  $7,000; 
this  amount  to  be  used  as  a  basis  for  the  fix- 
ing of  all  other  bonds;  the  amount  of  each 
bond  to  be  determined  by  the  size  of  the 
contract  for  which  It  is  given.  With  the 
awards  before  him,  the  state  superintendent 
of  public  Instruction,  by  a  simple  mathemati- 
cal calculation,  can  readily  determine  the 
amount  of  each  bond.  We  are  of  the  opinion, 
and  so  hold,  that  the  convention  substantially 
complied  with  the  requirements  of  the  stat- 
ot(  relative  to  fixing  the  bonds. 

The  case  is  reversed,  with  directions  to 
the  trial  court  to  set  aside  the  injunction 
and  dismiss  the  action;  costs  to  be  taxed 
against  respondent. 

BASKIN  and  BARTCH,  JJ.,  concur. 


WARRBN  et  al.  T.  ROBISON  et  al. 

(Supreme   Court  of  Utah.     Dec.   13,   1902.) 

BANKS— OFFICERS  AND  DIRBCTORS— DBPRB- 
CIATION  OP  STOCK  —  LIABILITY  —  CASHIER— 
DUTIES  —  INSOLVENCY  —  PRESUMPTION  — 
PARTIES— SUBSTITUTION— NEW  PLEADINGS— 
NECESSITY. 

1.  The  directors  and  officers  of  a  bank  can 
only  be  held  for  the  depreciation  in  value  of  its 
stock  to  the  extent  that  such  depreciation  la 
due  to  their  negligence,  and  are  not  responsi- 
ble for  any  part  of  it  which  is  the  result  of  er- 
rors of  judgment. 

2.  lu  an  actiou  by  stockholders  of  a  bank 
against  the  directors  and  officers  to  recover  for 
depreciation  of  stock,  the  court  fonnd  that  a 
certain  loan  was  made  by  the  general  manager 
surreptitiously  and  without  the  knowledge  of 
three  of  the  directors,  two  of  whom  were  at 
the  time  out  of  the  state  on  important  bust- 
ness,  and  one  of  whom  was  sick,  and  that  the 
loan  was  for  some  time  concealed  by  the  man- 
ager. When  the  directors  discovered  that  the 
loan  had  been  made,  they  made  all  reasonable 
efforts  to  collect  it.  Held,  that  these  three  di- 
rectors were  guilty  of  no  neglect  of  duty  mak- 
ing them  liable  to  stockholders  for  loss  on  the 
loan. 

3.  A  finding  of  the  trial  court  that  a  certain 
course  of  conduct  was  negligent  is  a  conclusion 
of  law. 


4.  In  an  action  by  stockholders  of  a  bank 
against  the  directors  and  officers  to  recover  for 
depreciation  of  stock,  it  was  found  that  by  the 
cashier's  contract  of  employment  it  was  agreed 
that  he  should  not  be  charged  with  the  respon- 
sibility of  making  loans  or  selecting  securi- 
ties. The  vice  president  and  manager  of  the 
bank  was  president  of  a  corporation  of  a  specu- 
lative character  and  financially  unsound,  to  the 
knowledge  of  the  cashier,  who  was  also  an 
officer  of  the  corporation.  Without  the  knowl- 
edge of  the  cashier,  the  manager  negotiated  a 
loan  from  the  bank  to  the  corporation,  on  its 
note  indorsed  by  a  solvent  firm.  The  cashier, 
under  the  Instructions  of  the  manager,  entered 
the  amount  of  the  loan  to  the  credit  of  the  cor- 
poration, and  paid  it  out  on  the  corporation's 
checks.  Held,  that  the  cashier  was  not  guilty 
of  negligence  or  of  any  violation  of  his  duties 
to  the  bank,  making  him  liable  to  the  stock- 
holders for  any  part  of  the  amount  lost  by  the 
loan. 

6.  Every  man  is  presumed  solvent  until 
shown  to  be  insolvent. 

6.  A  stockholder  in  a  bank,  who  obtained  her 
stock  from  a  director  who  had  knowledge  of 
the  prior  commission  of  certain  negligent  acts 
by  the  directors  and  stockholders,  causing  de- 
preciation in  the  value  of  the  stock,  was  not 
precluded  from  recovering  for  such  negligence 
by  reason  of  her  assignor's  knowledge. 

7.  Under  Rev,  St  i  2920,  providing  that  an 
action  or  proceeding  does  not  abate  by  the 
death  of  a  party,  but  that  in  such  case  the 
court  may  allow  the  action  to  be  continued  by 
a  representative,  etc.,  it  will  be  presumed, 
where  the  record  shows  that  a  substitution  has 
Deep  made  because  of  the  death  of  parties 
plamtiff,  that  the  representatives  were  appoint- 
ed by  a  court  of  competent  jurisdiction,  and 
that  the  order  of  substitution  was  regularly 
made. 

8.  A  party  substituted  under  Rev.  St.  §  2920. 
as  plaintiff,  on  the  death  of  the  original  plain- 
tiff, was  not  required  to  file  new  pleadings. 

Appeal  from  district  court,  Weber  county; 
W.  M.  Mccarty,  Judge. 

Action  by  Eliza  Warren  and  others,  against 
Theodore  Roblson  and  others.  From  the 
Judgment  all  the  parties  appeal.    Modified. 

M.  D.  Lessenger,  A.  J.  Weber,  Elijah  Farr, 
J.  N.  Kimball,  and  W.  L.  Maglnnis,  for  ap- 
pellants. Lindsay  R.  Rogers,  E.  M.  Allison, 
Jr.,  and  T.  D.  Johnson,  for  respondents  and 
cross-appellants. 

STEWART,  District  Judge.  This  action 
was  Instituted  on  behalf  of  plaintiffs,  as 
stockholders  of  defendant,  the  Citizens'  Bank 
of  Ogden,  and  all  stockholders  and  creditors 
and  others  similarly  situated  who  might 
thereafter  Join,  against  the  defendants,  for 
an  accounting  and  for  damages  alleged  to 
have  been  occasioned  by  reason  of  neg- 
ligence in  the  management  of  the  bank  by 
its  directors  and  officers.  The  action  was 
tried  by  the  lower  court  without  a  Jury,  and 
a  Judgment  of  nonsuit  granted,  from  which 
Judgment  plaintiffs  appealed,  and  the  Judg- 
ment of  nonsuit  as  to  the  defendants  Ma- 
gulre,  Beeman,  Perkins,  Armstrong,  and  the 
bank  was  aflirmed;  but  said  Judgment  was 
reversed  as  to  defendants  Brough,  Spencer, 
Murphy,  Kuhn,  Wells,  Schramm,  and  Corey! 
Warren  v.  Roblson,  19  Utah,  289,  67  Pac. 
287,  75  Am.  St  Rep.  734.    Pending  thateW> 
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from  which  this  appeal  Is  taken,  the  defend- 
ant Schramm  died,  and  his  executors  were 
substituted  as  parties  defendants.  The 
plaintiffs  B.  J.  mil  and  John  Brennan  also 
died  before  the  date  of  the  second  trial. 
Upon  the  second  trial  a  Judgment  was  rend- 
ered by  the  district  court  against  all  the  de- 
fendants then  before  It,  holding  them  liable 
to  the  plaintiffs  in  certain  specified  amounts. 
Plaintiffs  appeal  to  this  court  from  the  judg- 
ment, the  defendant  Brough  appeals,  and  the 
defendants  Spencer,  Murphy,  and  Kuhn  also 
appeal.  The  appeal  in  each  instance  is  taken 
solely  upon  the  Judgment  roll. 

The  plaintiffs,  appellants,  assign  in  their 
petition  of  error  eight  different  errors,  l>ut 
they  may  all  be  resolved  Into  one,  viz.,  that 
the  court  erred  in  awarding  Judgment  on 
the  findings  in  favor  of  the  plfdntiffs  and 
against  the  defendants  for  any  less  sum 
than  $20,050,  with  interest  thereon  from  the 
2Cth  day  of  December,  1893.  The  court 
found  in  its  findings  of  fact  that  plaintiffs 
are  the  owners  of  200V^  shares  of  the  capital 
stock  of  said  defendant,  the  Citizens'  Bank, 
of  the  par  value  of  $100  each,  and  said 
appellants  contend  that  they  are  entitled 
to  recover  the  full  amount  of  stock  sub- 
scribed for  and  paid  for  by  them,  to  wit,  the 
sum  of  $20,050,  compensating  them  for  all 
loss  which  they  sustained  by  reason  of  their 
investment  in  said  bank.  The  court  below, 
in  determining  the  amount  of  damages  plain- 
tiffs should  receive  as  stockholders  of  said 
bank,  by  reason  of  the  negligence  and  wrong- 
ful acts  of  defendants,  held  that  said  stock- 
holders shoidd  be  compensated  for  the  loss 
they  actually  sustained  by  reason  of  such 
neglectful  or  wrongful  acts,  and  not  for  any 
loss  sustained  without  any  fault  or  neglect 
of  defendants.  Finding  No.  29  of  the  trial 
court  is  as  follows:  "The  court  further  finds 
that  the  stock  of  plaintiffs  in  said  bank  is 
worthless  and  of  no  value,"  but  does  not  find 
that  it  resulted  from  the  negligence  of  the 
defendants.  The  record  in  this  case  disclos- 
es that  the  Citizens*  Bank  of  Ogden  was  in- 
corporated with  a  paid-up  capital  stock  of 
$147,105.  transacting  a  general  banking  busi- 
ness; that  plaintiffs  and  their  intestates  were 
stockholders  in  said  bank,  and  that  many 
other  parties  than  plaintiffs  were  stockhold- 
ers in  said  bank;  that  the  business  of  the 
bank  did  not  prosper,  and  it  had  many  loss- 
es and  financial  reverses,  and  that,  on  De- 
cember 26,  1883,  it  made  a  general  assign- 
ment for  the  benefit  of  it6  creditors.  After 
paying  its  creditors,  nothing  was  left  of 
Its  assets  for  the  stockholders,  and  the  stock 
became  valueless  (findings  18,  34,  and  29). 
It  further  appears  from  the  findings  that 
many  of  the  errors  resulting  in  loss  to  the 
bank  were  errors  of  Judgment,  and  not  caus- 
ed by  reason  of  any  want  of  care  or  lack  of 
diligence  of  any  officer  of  the  bank;  so  that 
we  consider  that  the  holding  of  the  court  be- 
low, that  defendants  should  respond  only  in 
damages  occasioned   by  the  wrongful   and 


neglectful  acts  of  sncb  defendants,  sound  hi 
law,  and  supported  by  equity  and  good  con- 
science. To  bold  otherwise  would  be  to  re- 
quire defendants  to  answer  in  damages  for 
losses  sustained  by  the  bank  which  occur- 
red without  fault  of  defendants.  In  the  law 
of  damages,  the  universal  and  caFdinal  prin- 
ciple is  tliat  the  person  Injured  shall  receive 
compensation  commensurate  with  Ids  loss  or 
injury,  and  no  more;  and  it  is  a  right  of  tlie 
person  who  is  bound  to  pay  this  compensa- 
tion not  to  be  compelled  to  pay  m<xe  than 
that  actually  occasioned  by  such  person's 
wrongful  acts  or  negligence;  so  we  consider 
that  damages  in  this  case  should  be  limited 
to  such  as  were  occasioned  by  the  wrong- 
ful acts  of  the  defendants.  And,  since  It 
does  not  appear  from  the  findings  that  more 
damage  than  that  allowed  by  the  lowo' 
court  was  caused  by  the  negligence  or  wrong- 
ful acts  of  the  defendants,  the  defendants 
ought  not  to  be  compelled  to  pay  for  more, 
and  the  damages  awarded  should  be  pro- 
rated among  the  stockholders  proportionate 
to  the  amount  of  stock  which  each  holds, 
as  determined  by  the  lower  court  Said  a^ 
pellants  further  contend  that  the  trial  court 
should  have  held,  upon  the  findings  of  fact, 
the  defendants  Spencer,  Murphy,  and  Kuhn 
liable  upon  the  so-called  Cache  Valley  Land 
&  Canal  Company  loan.  Said  finding  la  as 
follows: 

"No.  23.  The  court  further  finds  that  the 
transaction  mentioned  in  the  2l8t  and  23d 
paragraphs  of  said  amended  complaint,  and 
therein  referred  to  as  the  Cache  Valley  Canal 
Company  transaction,  was  a  loan  made  to 
said  canal  company  by  the  defendant  Theo- 
dore Robison  (who  was  then  and  there  act- 
ing vice-president  and  general  manager  of 
said  bank)  surreptitiously  and  without  the 
knowledge  or  consent  or  permission  of  either 
the  president  or  any  director  of  said  bank,  and 
that  safal  Boblaon  purposely  concealed  said 
transaction  t<a  some  time  thereafter  from  the 
attention  of  the  president  and  directors  at 
said  bank,  without  fault  or  neglect  of  duty 
on  their  part;  that  at  the  time  said  Robiscm 
made  said  transaction,  and  for  a  long  time 
thereafter,  the  defendant  Kuhn  was  absent 
from  the  state  of  Utah,  and  was  at  Green  Riv- 
er, in  the  state  of  Wyoming,  there  engaged  as 
a  party  to  and  as  a  witness  in  an  Important 
action  then  and  there  pending  in  the  district 
court  of  said  state  of  Wyoming;  and  that 
said  Spenco:  was  ahso  at  and  during  said 
time  necessarily  absent  from  the  said  state 
of  Utah,  and  in  the  state  of  Oregon,  theie 
attending  to  important  business  Interests  in 
wlilch  he  was  interested;  and  that  d^endant 
Murphy  was  at  and  during  said  period  of 
time  confined  to  his  residence  by  reason  of 
severe  personal  illness,  and  was  thereby  na- 
able  to  go  to  said  bank  or  to  attend  to  hb 
duties  therein;  that  when,  by  due  diligence, 
the  president  and  the  directors  of  said  bank 
discovered  and  learned  of  and  concendng 
the  said  canal  compai^  bansactloii,  thcr 
.      Jigitized  by  VjOOQ  IC 
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made  all  reasonable  efforts  to  collect  for  eakl 
bank  the  sum  of  money  Involved  In  said 
transaction,  but  were  unable  to  do  so;  and 
the  court  further  finds  that  said  bank  did 
not  In  this  transection  sustain  any  loss  or 
Injury  which  was  occasioned  by  any  neglect 
of  duty  of  either  of  the  defendant  directors 
before  the  court  upon  this  trial." 

It  clearly  appears  from  the  above  finding 
that  said  defendants  Spencer,  Murphy,  and 
Kuhn  were  not  guilty  of  any  neglect  of  doty 
In  the  matter  of  said  loan,  but  that,  after 
learning  of  said  transaction,  the  president 
and  directors  made  all  reasonable  efforts  to 
coDect  the  amount  Involved  In  said  trans- 
action; and  It  does  not  appear  that  said  loss 
could  have  beep  averted  by  any  care  or  vigi- 
lance which  either  of  them  could  have  exer- 
cised. They,  therefore,  are  not  liable  on  said 
loan. 

The  defendant  C.  M.  Brongh,  respondent 
and  cross-appellant,  contends:  (1)  That  the 
findings  of  fact  respecting  the  transaction  of 
the  Cache  Valley  Land  &  Ganal  Company 
loan  are  insufficient  to  support  the  conclu- 
sions of  law  and  Judgment  made  and  en- 
tered against  him;  (2)  that  the  findings  of 
fact  show  such  knowledge  of  the  character 
of  the  employment  of  the  defendant  Brough, 
and  his  reliance  npon  his  contract,  and  the 
knowledge  of  plaintiffs  of  the  course  and 
manner  of  business  of  said  Citizens'  Bank, 
as  to  estop  plaintiffs  to  assert  any  claim 
against  him;  (3)  that  plaintiffs  are  barred  as 
to  him  by  the  statute  of  limitations.  The 
judgment  of  the  lower  court  finds  defend- 
ant Brough  liable  to  plaintiffs  In  the  sum 
of  f2,171.68.  Before  the  second  trial  of  this 
cause  the  defendant  Brough  filed  an  addi- 
tional and  supplemental  answer,  and,  the  de- 
fense having  been  interposed  and  evidence 
submitted,  the  record  discloses  a  different 
condition  than  that  submitted  to  this  court 
upon  the  former  aiipeal.  A  review  of  the 
findings  of  fact  affecting  defendant  Brough 
Is  considered  necessary  in  determining  his 
rights  herein.  They  are.  In  addition  to  find- 
ing No.  23,  heretofore  quoted,  as  follows: 

"(37)  The  defendant  C.  M.  Brough  was 
employed  in  said  bank,  under  the  title  of 
cashier,  from  the  latter  end  of  January, 
1892,  until  the  21st  day  of  December,  1893. 

"(3©  That  the  terms  of  his  employment 
(except  the  amount  of  salary)  and  the  duties 
required  oi  him  are  expressed  by  a  certain 
letter  written  by  him  to  the  board  at  direct- 
ors, and  accepted  by  them  as  the  basis  of 
his  employment,  which  said  letter  is  in  the 
■words  and  figures  as  follows,  to  wit:  'Og- 
den,  Utah,  November  15th,  1891.  Citizens 
Bank  Directors,  Theodore  Robison,  Manager, 
City.  Gentlemen:  Replying  to  yours  of 
11/0/91,  I  beg  to  say,  there  Is  no  induce- 
ment In  your  offer  tor  me  to  leave  the  Utah 
Xatlonal  Bnnk  for  same  salary,  and  perhaps 
greater  responsibilities.  If  you  will  make 
yonr  offer  $200.00  per  month,  with  the  un- 
derstanding that  I  shall  not  be  charged  with 


the  responslbUlty  of  making  loans,  or  select- 
ing securities  (because  you  have  a  manager), 
I  shall  come  to  you  between  January  and 
February,  as  1  want  to  take  a  rest.  Re- 
spectfully, etc.,  0.  M.  Brough.' 

"(39)  That  the  said  C.  M.  Brough,  acting 
In  good  fattb,  never,  at  any  tbne  during  the 
course  of  his  employment  in  said  bank,  as- 
sumed to,  or  believed  It  to  be  his  duty  un- 
der bta  said  contract  to,  make  loans,  pass 
upon  securities,  or  to  enforce  collections,  or 
in  any  manner  advise  or  to  assist  in  the 
management  of  the  affairs  of  the  said  bank, 
but.  In  fact  and  In  truth,  oiJy  performpd 
those  duties  whldi  appertain  to  the  paying 
and  receiving  teller  of  a  bank  as  usually  per- 
formed by  said  officer;  that  is  to  say,  re- 
ceive deposits  and  paymente  of  money  due 
upon  notes  and  other  bUls,  and  to  pay  out 
moneys  on  checks  and  drafts,  and  to  keei> 
such  books  of  the  bonk  as  Is  usual  and  cus- 
tomary In  banks,  which  said  duties  so  tter- 
formed  by  him  were  the  same  as  those  im- 
posed upon  and  perfevmed  by  his  prede- 
cessors in  said  office. 

"(40)  That  the  committee  provided  to 
serve,  by  the  by-laws  of  the  said  bank,  con- 
sisting of  three  (3)  stockholders,  two  (2)  di- 
rectors, cadiler,  and  manager,  to  pass  npon 
the  loans  and  discounts,  and  Hie  other  mat- 
ters and  things  in  said  by-laws  provided,  was 
In  fact  never  appointed,  and  In  lieu  of  said 
committee  there  was  appointed,  for  the  pur- 
poses aforesaid,  and  to  perform  said  duties, 
a  committee  called  the  'Erecutive  Commit- 
tee,' consisting  of  three  (3)  members  of  the 
board  of  directors,  whidi  said  committee  per- 
formed and  were  required  to  perform  the 
said  duties  dm-hog  the  «Dtlre  Ufe  of  said 
bank. 

"(41)  That  the  plaintiffs  in  this  action,  and 
each  of  them,  and  all  the  stockholders  la 
said  bank,  knew,  or  bad  f  ifll  means  of  know- 
ing, that  the  above  first-nanted  committee 
was  never  appointed,  and  that  the  duties  de- 
volving upon  ft  by  tlie  by-laws  were  being 
performed  by  the  laBt-named  committee,  and 
that  the  said  defendant  C.  M.  Brongh  was 
performing  no  duties  hi  Tespect  to  the  man- 
agement of  the  said  bank,  but  was  perform- 
ing only  those  duties  as  above  set  out 

"(42)  That  the  plalntlflfs  John  J.  Cortea.  F. 
T.  Banford,  Richard  HiU,  (R.  J.  HUl,  Albert 
Sadd,  M.  J.  Eogan,  and  Jobn  Atkinson  were 
ail  borrowers  at  said  bank,  and  before  the 
employment  of  the  said  defendant  Brough 
therehi,  and  knew  that  the  manager  thereof 
was  Its  active  erecutive  officer,  and  that  the 
cashier  performed  no  duties  In  respect  to 
loans  made  by  the  said  bank. 

"(43)  That  the  said  drfendant  C.  M.  Brough, 
at  the  time  of  his  said  employment  and  prior 
thereto,  was  advised  of  all  the  matters  and 
things  as  herein  found  tn  the  foregoing  find- 
ings, and  relied  thereon,  and  also  relied  up- 
on his  contract  hereinbefore  set  out,  in  his 
acceptance  of  employment  In  said  bank,  and 
acted  thereon  in  good  faith,  and  in  the  dis- 
Digitized  by  LjOOQ  IC 


992 


TO  PAOIPIO  REPORTER. 


CDtab 


charge  ot  duties  which  he  performed  while 
in  said  euiployment" 

"(46)  That  the  Cache  Valley  Land  &  Canal 
Company  was  a  corporation  organized  (or 
the  purpose  of  constructing  a  canal  system  in 
the  state  of  Idaho,  and  was  an  enterprise 
speculative  In  cliaracter,  and  dependent  up- 
on the  ability  of  Its  promoters  to  bond  the 
same  to  be  carried  to  successful  issue;  that, 
at  the  time  of  the  loan  made  to  It  as  herein 
stated,  negotiations  were  in  progress  for  bond- 
ing the  property  and  franchises  of  said  com- 
pany for  a  large  sum  of  money;  that  the 
said  Theodore  Roblson  was  president  of  said 
Canal  Company,  and  the  defendant  C.  M. 
Brough  was  a  stocl^holder  and  officer  there- 
of, Tiz.,  treasurer;  that  on  the  17th  day  of 
February,  1S93,  as  in  finding  No.  23  stated, 
the  said  Roblson  made  a  loan  to  said  Canal 
Company  in  the  sum  of  |10,000,  in  the  man- 
ner following,  viz.:  On  said  day  he  caused 
to  be  executed  by  said  company  a  note  in 
favor  of  the  said  Citizens'  Banlc,  and  in- 
dorsed the  same  himself,  and  secured  the 
same  to  be  Indorsed  by  one  R.  H.  Whipple 
and  Corey  Bros.  &  Ca,  and  forwarded  the 
said  note  to  the  Continental  National  Bank 
of  Chicago  for  discount;  that  on  the  24th 
day  of  said  month  he  was  advised  by  said 
Chicago  bank  that  said  note  had  been  dis- 
counted, and  thereupon  informed  said  Brough 
that  said  loan  bad  been  made,  and  instructed 
him,  the  said  Brough,  to  enter  said  sum  so 
loaned  to  the  credit  of  said  company  in  the 
books  of  the  bank;  that  said  Brough  had  no 
knowledge  of  the  making  of  said  loan  until 
said  information  and  instructions  were  given, 
and  the  same  was  made  without  his  advice 
or  knowledge;  that,  pursuant  to  said  instruc- 
tions, said  Brough  (In  violation  of  his  duties 
to  said  bank)  entered  the  said  sum  to  the 
credit  of  said  Canal  Company,  and  (in  viola- 
tion of  his  trust  as  an  officer  of  the  bank) 
paid  the  same  ont  in  due  course,  upon  the 
checks  of  said  company,  and  the  amount  so 
loaned  was  wholly  lost  to  said  Citizens'  Bank; 
(and  upon  the  foregoing  facts,  the  court  finds 
that  in  entering  the  said  sum  to  the  credit  of 
said  company,  and  paying  the  same  out  upon 
the  checks  of  said  company,  the  defendant 
C.  M.  Brough,  well  knowing  the  financially 
imsound,  uncertain,  and  speculative  charac- 
ter of  said  company,  was  negligent  in  the 
discharge  of  bis  duties)." 

"(21)  That  said  Corey  Bros.  &  Co.,  when 
the  said  loans  were  so  made  and  renewed  as 
aforesaid,  were  solvent  and  financially  good 
for  said  sums  so  loaned,  and  were  so  consid- 
ered by  the  business  men  of  Ogden  City. 
That  this  money  was  so  borrowed  by  said 
Corey  and  his  firm  without  giving  any  se- 
curity therefor  to  said  bank;  and  the  court 
further  finds  that,  in  the  permitting  of  the 
said  loans  to  be  made,  all  of  the  then  acting 
officers  of  said  bank,  except  the  defendant 
Brough,  in  violation  of  the  statutes  of  Utah, 
permitted  said  loans  to  be  made." 

Finding  No.  45  is  the  basis  upon  which  the 


trial  court  held  defendant  Brough  liable  and 
entered  Judgment  against  him.    From  said 
finding   it  appears   that   defendant   Bobison 
made  the  said  Cache  Valley  Land  &  Can*  I 
Company    loan    without    the    knowledge   or 
consent  of  defendant  Brough;    that  it  was 
made  to  the  company,  its  note  taken  indorsed 
by  Roblson,   Corey  Bros.  &  Co.,  and  R.  H. 
Whipple;   that  defendant  Brough,  under  the 
Instructions   of   defendant   Roblson,   entered 
the  amount  so  borrowed  to  the  credit  of  the 
company  in  the  t>ooIcs  of  the  bank,  and  paid 
it  out  in  due  course.    The  district  court  finds 
that  the  acts  of  Brough,  in  entering  the  credit 
and  paying  out  money  In  due  course,  were  in 
violation  of  his  duty  to  said  bank,  and  negli- 
gent   But  such  finding  is  a  mere  conclusion 
of  law.    The  district  cour£  finds   that  the 
Cache  Valley  Land  &  Canal  Company  was 
financially  unsoimd,  uncertain,  and  specula- 
tive in  character,  and  that  Brough  knew  it; 
but  the  findings  do  not  disclose   that  the 
indorsers  upon  said  note  were  financially  un- 
sound.   On  the  contrary,  it  affirmatively  ap- 
pears from  finding  No.  21  that  the  firm  of 
Corey  Bros.  &  CSo.  was  solvent  and  financially 
good,  and,  as  no  finding  is  made  as  to  the 
financial  standing  of  the  indorser  Whipple, 
this  court  cannot  indulge  in  the  presumption 
that  such  indorser  was  financially  unsound  or 
Insolvent.    Every  man  is  presumed  solvent 
until  proved  insolvent.    The  mere  fact  that 
the  Cache  Valley  Land  &  Canal  Company 
was  financially  unsound  at  the  time  the  loan 
was  made  would  not  warrant  the  conclusion 
that  directors  or  persons  making  the  loan 
were  guilty  of  negligence.    Loans  are  fre- 
quently made  for  the  sole  purpose  of  tiding 
individuals  and  corporations  over  times  of 
financial    embarrassment,    and    when    such 
loans  are  made  in  good  faith,  .upon  property 
security,  or  upon  reliable  individual  indorse- 
ment, as  it  appears  was  the  case  when  the 
loan  was  made,  negligence  cannot  be  charged. 
From   an  examination  of  the  findings  of 
fact  heretofore  quoted   It   will   be  observed 
that,  under  the  terms  of  his  employment,  the 
defendant  Brough  was  not  charged  with  any 
duty   respecting  the  making  of   loans,   and 
that  be  never  assumed  to  discharge  any  du- 
ties of  that  character.    His  duties  were  min- 
isterial, as  set  forth  In  finding  No.  39.    The 
position  occupied  by  him  was  not  that  of  a 
director.     Under  his  contract  he  was  an  em- 
ploy6  of  the  directors,  and  was  required  to 
perform  his  duties  honestly;   and  it  appears 
from  the  findings  that  be  did  perform  the 
duties  required  of  liim  in  good  faith,  and  ti- 
the satisfaction  of  his  employera.  and  with 
the  knowledge  and  acquiescence  of  the  stot-k 
holders  of  said  bank.    It  is  clear  from  tb 
findings  that  the  defendant  Brough  did  noi 
occupy  the  relation  of  trustee  to  the  stock- 
holders as  cestui  que  trust    The  mere  fact 
that  he  entered  the  credits  on  the  books  of 
the  company,  and  paid  out  the  money  in  due 
com^e,  even  though  he  had  knowledge  of  the 
unsoundness  of  the  Cache  Valley    Land  & 
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Canal  Company,  would  not  render  him  liable, 
as  be  simply  performed  bis  duties  under  tbe 
161*08  of  bis  employment  Finding  No.  23 
recites  tbat  tbe  directors  attempted  to  collect 
tbe  indebtedness,  nnd  used  all  reasonable 
efforts  to  do  so,  and  at  a  subsequent  meeting 
defendant  Brougb  was  made  assignee  by 
vote  of  plaintiffs,  tbereby  repelling  any  im- 
plication of  fraud  on  bis  part.  Tbls  court 
fails  to  see  from  tbe  record  wbereiu  defend- 
ant Brougb  violated  any  duty  owing  to  tbe 
bank  or  its  stockbolders. 

Defendant  Brougb  also  relies  upon  tbe  stat- 
ute of  limitations  as  a  defense  to  said  action, 
but  a  consideration  of  that  question  is  deemed 
nnnecessary. 

Gross-appellants,  Spencer,  Murpby,  and 
Kobn,  contend:  First,  tbat  the  lower  court 
erred  in  its  conclusions  wberein  it  awarded 
damages  against  said  defendants  \n  favor  of 
plaintiff  Nettle  Stevens;  second,  Tbe  court 
erred  in  its  conclusion  of  law  In  boiding  as 
matter  of  law  tbat  tbe  representatives  of  R. 
J.  Hill  and  Jobn  Brennan,  deceased,  sbould 
recover  Judgment,  because  there  was  no  plead- 
ing filed  in  tbe  cause  by  either  of  their  repre- 
sentatives. Said  appellants  contend  tbat  the 
trial  court  erred  In  awarding  damages  against 
defendants  In  favor  of  plaintiff  Nettle  Stev- 
ens, for  the  reason  tbat  said  Nettle  Stevens, 
as  shown  by  the  findings,  became  tbe  owner 
of  ber  20  shares  of  stock  In  said  bank  as  as- 
signee of  ber  fatber,  Sidney  Stevens,  who  was 
a  dta-ector  of  tbe  bank  from  January,  1892, 
to  October,  1802,  and  as  such  director  he  be- 
came acquainted  with  or  had  the  opportunity 
of  becoming  acquainted  with  the  affairs  of 
tbe  bank,  the  methods  of  its  management,  and 
tbe  duties  performed  by  its  officers.  Would 
tbe  fact  tbat  said  stock  was  acquired  subse- 
quent to  tbe  commission  of  the  act  of  de- 
fendants Murpby,  Spencer,  and  Kubn,  with 
tbe  knowledge  of  tbe  assignor,  preclude  a  re- 
covery by  the  assignee?  Under  tbe  holdings 
of  the  trial  court,  and  which  are  sustained  by 
this  court,  tbe  defendants  are  held  liable  In 
damages  occasioned  only  through  tbe  negli- 
gence and  fault  of  defendants;  and,  Inas- 
macb  as  such  damages  are  prorated  among 
tbe  stockholders  in  tbe  ratio  tbat  tbe  stock 
of  each  bears  to  tbe  whole  amount  of  the 
stock,  it  is  obvious  that  defendants  not  only 
sustained  their  proportion  of  tbe  loss  as  in- 
dividual stockbolders,  but  are  answerable  as 
officials  of  the  bank  to  tbe  plaintiffs  for  the 
proportionate  loss  sustained  by  plaintiffs  as 
stockholders.  Under  such  circumstances,  liad 
defendants  Murpby,  Kubn,  and  Spencer  as- 
signed their  stock,  we  see  no  reason  why  their 
Innocent  assignees  might  not  recover  against 
tbe  assignor  ofilcial  of  the  bank.  Certainly, 
Innocent  third  parties  should  not  be  preclud- 
ed from  recovering  because  such  assignors 
bad  knowledge  of  tbe  wrongful  acts  of  tbe 
bank  officials.  So,  In  tbe  case  at  bar,  the 
fact  that  plaintiff  Nettle  Stevens  obtained  her 
stock  from  ber  assignor,  who  had  knowledge 
of  tbe  wrongful  acts,  would  not  preclude  a 
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recovery.  Had  Sidney  Stevens  been  made  a 
party  defendant  and  bad  tbe  findings  includ- 
ed him  among  the  officials  responsible  for  tbe 
loss,  then  as  assignee,  innocent  of  such  wrong- 
ful acts,  Nettie  Stevens  would  be  entitled  to 
recover  from  bim  as  well  as  tbe  other  offi- 
cials so  held.  The  authorities  cited  by  coun- 
sel for  said  cross-appellants  indicate  tliat  a 
purchaser  of  stock  In  a  corporation,  as  a  gen- 
eral proposition,  Is  not  allowed  to  attack  tbe 
acts  and  management  of  the  company  prior 
to  the  acquisition  of  bis  stock;  yet  we  tbink 
tbat  tbe  application  of  such  a  principle  to  tbe 
facts  under  the  findings  in  this  case  would  be 
imposing  an  unjust  hardship  upon  an  Innocent 
tliird  party.  Under  her  assignment,  said  Net- 
tle Stevens  acquired  the  rights  of  her  assignor 
as  a  stockholder  not  burdened  by  what  her 
said  assignor  may  Iiave  done  as  a  director 
or  official  of  the  bank,  which  might  preclude 
him  from  a  recovery.  She  stands  in  tbe 
same  relation,  so  far  as  her  rights  are  affect- 
ed, as  though  she  had  acquired  her  stock, 
after  the  wrongful  acts  of  defendants,  from 
one  of  the  plaintiffs. 

The  second  error  alleged  Is  that  tbe  repre- 
sentatives of  plaintiffs  Hill  and  Brennan,  after 
an  order  of  substitution  was  made,  failed 
to  file  any  pleading,  which  it  is  contended 
was  necessary  to  raise  any  Issue  as  against 
the  defendants.  Section  2920  of  the  Revised 
Statutes  of  1898  provides  that  "an  action  or 
proceeding  does  not  at>ate  by  tbe  death  or 
any  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  tbe  cause  of  ac- 
tion or  proceeding  survive  or  continue.  In 
case  of  tbe  death  or  any  disability  of  a  par- 
ty, the  court  on  motion,  may  allow  tbe  ac- 
tion or  proceeding  to  be  continued  by  or 
against  bis  representative  or  successor  In  In- 
terest. In  tbe  case  of  any  other  transfer  of 
interests,  tbe  action  or  proceeding  may  be 
continued  in  tbe  name  of  tbe  original  party 
or  tbe  court  may  allow  the  person  to  whom 
tbe  transfer  is  made  to  be  substituted  In  tbe 
action  or  proceeding."  The  evident  purpose 
of  the  statute  providing  for  a  substitution  of 
a  party  In  case  of  death,  etc.,  occurring  dur- 
ing the  pendency  of  an  action,  is  to  enable 
tbe  parties  to  continue  the  litigation  without 
unnecessary  expense  and  delay.  Tbe  record 
shows  tliat  a  substitution  was  made  In  this 
case  by  on  order  of  the  court  and,  nothing 
appearing  to  tbe  contrary,  this  court  will 
presume  tbat  the  representatives  were  ap- 
pointed by  a  court  of  competent  Jurisdiction, 
and  that  tbe  order  of  substitution  was  regu- 
larly made. 

Upon  tbe  question  of  the  necessity  of  fil- 
ing a  new  pleading  In  cases  of  substitution, 
we  quote  approvingly  from  tbe  Encyclopedia 
of  Pleading  and  Practice  (volume  20,  pp. 
1061-1(»63»,  as  follows:  "As  a  general  rule  the 
substituted  party  takes  up  the  prosecution 
or  defense  of  the  action  at  tbe  point  where 
the  original  party  left  It.  He  is  entitled  to 
all  tbe  rights  possessed  by  his  predecessor, 
and  on  the  other  band  assumes  all  bis  bur> 
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dens  and  liabilities.  The  pleadings  already 
filed  Inure  to  the  benefit  of  the  new  party, 
and  while  he  may  be  permitted  to  file  amend- 
ed or  supplemental  pleadings  which  do  not 
change  the  Issues  InTolved  In  the  case,  he 
is  not  bound  to  do  so.  Nor  does  the  substi- 
tution  of  a  new  party  necessitate  the  flllog 
of  new  pleadings  by  the  adverse  party." 

The  question  as  to  whether  or  not  the 
shares  of  stock  had  passed  into  the  hands  of 
such  personal  representatives,  as  part  of  the 
assets  of  the  estates,  should  have  been  raised 
in  the  trial  court,  and  hence  cannot  be  de- 
termined by  this  court 

The  Judgment  of  the  trial  court  is  sustain- 
ed, with  costs,  except  as  to  defendant 
Brough,  and  the  case  is  reversed  as  to  him, 
and  remanded  to  the  trial  conrt,  with  instruc- 
tions to  enter  Judgment  In  his  Cavor.  with 
costs. 

BASKIN  and  BARTCH,  JJ..  concur. 


PALMQUIST  T.  MINE  A  SMELTER  SUP- 
PLY CO. 

(Sapreme  Court  of  Utah.    Dee.  26,  1902.) 

MASTER  AND  8KRVANT— INJURY  TO  SERVANT 
— SUFFICIENCY  OF  EVIDENCE-REVIEW  OF 
VERDICT— INSTRUCTIONS  —  ASSBSSUBNT  OF 
DAMAQES-SUFFICIBNCY  OF  EXCEPTIONS— 
EXPERT   BVIDENCB-RBUnrANCY. 

1.  A  verdict  for  damages  for  personal  injuries 
'vill  not  be  disturbed,  either  because  the  dam- 
ages are  excessive  or  for  insufficiency  of  evi- 
dence, if  there  is  any  evidence  to  support  the 
verdict. 

2.  Evidence  in  an  action  by  an  employ^  of  a 
mine  and  smelter  supply  house  for  injuries  re- 
ceived in  the  moving  of  a  boiler  examined,  and 
held  8ufflcieDt  to  support  a  verdict  for  plaintiff. 

3.  Exceptions  to  fnstmctions  taken  simply  by 
reference  to  the  number  of  each  paragraph, 
without  attempting  to  point  out  specifically  the 
obiecdonable  portion,  amount  simply  to  a  whole- 
sale exception  to  the  entire  charge,  and  are 
insufficient  to  warrant  the  review  of  any  par- 
ticular portion. 

4.  In  an  action  by  a  servant  for  personal  In- 
iuries,  which  were  of  a  serious  and  permanent 
character,  it  is  proper  to  Instruct  that,  if  the 
plaintiff  has  not  yet  recovered  from  the  injury, 
or  has  been,  to  any  extent,  permanently  disabled, 
the  jury  should  take  such  facts  into  considera- 
tion in  estimating  damagea. 

5.  In  an  action  by  a  servant  for  personal  in- 
juries, an  exception  to  an  instruction  that  it 
Is  the  duty  of  the  employer  to  provide  reason- 
ably suitable  means  and  appliances,  etc,  and  a 
suitable  and  reasonably  safe  place  to  work, 
that  it  fails  to  qualify  such  duty  with  the  words 
"use  ordinary  care,''  Is  not  available  under  a 
general  exception  to  the  charge,  where  the  at- 
tention of  the  court  below  was  not  called  to 
the  defect. 

6.  In  an  action  for  personal  injuries  by  an 
employ^,  received  in  moving  a  boiler,  where 
negligence  is  alleged  in  failing  to  supply  a  prop- 
-er  apparatus,  expert  evidence  concerning  the 
proper  method  of  loading  boilers,  and  the  ap- 
pliances commonly  used  therefor,  is  material. 

Appeal  from  district  court.  Salt  Lake  coun- 
ity;  C.  W.  Morse,  Judge. 

T 1.  Braegger  v.  Railroad  Co.  (Utah)  (S  Pac.  140. 
5  Z.  Nebeker  T.  Harver,  60  Pac.  1029,  21  Utah,  SSS. 
1 4.  See  Damatei,  vol.  IB,  C«nt.  Dig.  H  aS,  230. 


Action  by  D.  A.  Palmqolst  against  the 
Mine  &  Smelter  Supply  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  action  was  brought  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  received  because  of  the  negligence  of 
the  defendant  company.  It  appears  from  the 
record  that  the  plaintiff,  who  was  about  30 
years  of  age,  was,  at  the  time  of  the  acci- 
dent which  resulted  in  the  Injuries  sued  for, 
an  employe  of  the  defendant  in  its  ship- 
ping department  on  West  Temple  street.  Salt 
Lake  City;  the  defendant  being  engaged  In 
the  business  of  handling  mine  and  smelter 
supplies,  machinery,  engines,  and  boilers. 
On  the  morning  of  October  19,  1900,  the  plain- 
tiff was  ordered  by  the  managing  agent  of 
the  company  to  go  to  its  warehouse  on  Fifth 
West  street,  where  it  kept  Its  large  boOers 
and  heavy  machinery,  and  assist  in  loading  a 
boiler  on  a  wagon  for  the  purpose  of  hauling 
It  to  the  Oregon  Short  Line  Railway  D^mt 
One  Peterson  was  in  charge  of  and  directed 
the  manner  of  loading,  and  the  plaintiff  and 
another  employs  were  to  assist  him.  The 
boiler  weighed  six  tons,  and  was  upon  a 
trestle  alongside  the  warehouse.  Peterson 
then  drove  a  platform  wagon  to  within  10 
feet  of  the  trestle,  there  being  a  railroad 
track  between  the  wagon  and  trestle,  and. 
under  his  directions,  iron  rails  were  laid,  one 
end  of  each  resting  on  the  trestle  and  the 
other  end  on  the  wagon  bed,  both  ends  being 
fastened,  and  the  trestle  being  about  6  to  12 
inches  lower  than  the  top  of  the  wagon  bed. 
Unable  to  move  the  boiler  with  crowbars. 
Peterson  next  fastened  a  rope  with  block  and 
tackle  around  the  north  end  of  the  boDer. 
and  with  a  horse  pulled  that  end  onto  the 
wagon.  He  next  attached  his  tackle  to  the 
south  end  of  the  boiler  to  pull  that  end  up 
also.  As  to  what  was  then  directed  by  Pe- 
terson, and  done,  the  evidence  is  conflicting. 
From  the  testimony  of  the  plaintiff  it  ap- 
pears that  Peterson,  having  attached  his 
tackle  to  the  sonth  end,  instructed  plaintiff 
to  go  behind  the  boiler  and  nail  a  block  on 
the  wagon  to  keep  the  boiler  from  slipping; 
that  Peterson  was  standing  by  the  horse,  and 
had  hold  of  the  lines;  that  the  block  was 
lying  between  the  wagon  and  the  trestle,  and 
to  get  which  the  plaintiff  passed  aronnd  the 
north  end  of  the  wagon,  the  north  end  of  the 
boiler  then  resting  on  about  the  center  of  the 
wagon;  that  he  stooped  over  to  throw  a  crow- 
bar off  from  the  block  for  the  purixMe  of 
picking  up  the  block  to  nail  It  on  the  wagcm; 
that  as  he  was  thus  stooping  down.  Petor- 
Bon  started  the  horse  to  pull  the  bollw  on 
the  wagon  without  giving  any  warning;  and 
that  as  quick  as  the  plaintiff  heard  Peterson 
say  "Get  up!"  he  tried  to  Jump  back,  but 
the  boiler  fell,  and  canght  him,  and  Inflicted 
the  injuries.  From  the  testimony  of  the  de- 
fense It  appears  that  when  Peterson  started 
to  pull  on  the  south  end,  he  having  blodted 
the  north  end,  the  plaintiff  was  standing  b»- 
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yond  tbe  sontb  end  of  the  boiler,  and  entirely 
out  of  danger;  that  he  gave  him  no  direc- 
tion, except  to  watch  the  block,  and,  If  It 
slipped,  to  call  to  him  to  stop  the  horse;  that 
plaintiff  could  see  the  block  from  where  he 
Btood  out  of  danger;  that  when  be  started 
up  the  team  the  boiler  slipped  and  fell;  and 
that  he  did  not  see  the  plaintiff  until  the  boil- 
er fell,  when  he  was  found,  under  the  north 
end  of  it.  Jammed  up  against  the  trestle. 
The  evidence  shows  clearly  that  the  plaintiff 
wu  severely  and  permanently  Injured.  The 
complaint  charges  negligence  against  the 
company  upon  two  grounds:  First,  that 
proper  apparatus  and  appliances  were  not 
provided;  and,  second,  that  Peterson  started 
to  pull  the  boiler  without  warning  the  plain- 
tiff. The  Jury  returned  a  verdict  in  the  sum 
of  $10,U00  damages,  and,  a  motion  for  a  new 
trial  having  been  overruled,  the  defendant 
prosecuted  this  appeal. 

Stephens  &  Smith  and  Ashby  Snow,  for 
appellant.  Powers,  Stranp  &  Llppman,  for 
respondent 

After  stating  the  case  as  aboTe,  BABTCH, 
J.,  delivered  the  opinion  of  the  court 

The  appellant  Insists  that  the  damages  are 
excessive,  and  were  awarded  under  the  In- 
fluence of  passion  or  prejudice,  and  that  the 
evidence  is  Insofflclent  to  Justify  the  ver- 
dict The  questions  here  presented  have,  on 
numerous  occasions,  been  before  this  court, 
and  our  uniform  holding  has  been  that  If 
there  is  any  evidence  to  support  the  verdict 
we  are  powerless  to  disturb  it  In  Braegga 
T.  Railroad  Co.  (Utah)  68  Pac.  140,  they 
were  answered  as  follows:  "The  appellant 
<complalns  that  the  verdict  appears  to  be 
'excessive,  and  given  under  the  Influence 
of  passion  or  prejudice,  and  is  not  Justified 
by  the  evidence.  The  answer  to  this  Is  that 
under  our  constitution  the  amount  of  the 
verdict  is  a  matter  entirely  within  the  prov- 
ince of  the  trial  court  and  Jury,  the  same 
being  a  question  of  fact  If  there  is  any 
evidence  to  support  the  verdict  this  court  has 
no  power  to  pass  npon  It  or  to  set  the  ver- 
dict aside  as  being  excessive."  That  there 
is  proof  in  this  record  which  supports  the 
verdict  is  too  clear  for  argument 

It  is  also  Insisted  that  the  court  erred  In 
ita  charge  on  the  question  of  damages,  where, 
among  other  things,  the  Jury  were  instructed 
tbat  In  case  they  found  from  the  evidence 
that  the  plaintiff  bad  not  yet  recovered  from 
tbe  effects  of  the  injury,  or  that  thereby  he 
had  to  any  extent  been  permanently  disabled, 
then  they  should  take  such  facts  Into  consid- 
eration in  estimating  his  damages.  Com- 
plaUit  is  likewise  made  respecting  the  charge, 
wherein,  inter  alia,  the  court  instructed  the 
Jury  that  "it  is  the  duty  of  an  employer  to 
provide  reasonably  suitable  means  and  ap- 
pliauces  to  enable  the  employ^  to  do  his 
work  as  safely  as  the  hazard  incident  to  the 
employment  will  permit,  and  to  provide  a 
mitable  and  reasonably  safe  place  for  do- 


ing the  work  to  be  performed."  The  an- 
swer to  these  points  must  be  that  there  was 
no  exception  taken  to  any  portion  of  the 
charge  which  raises  any  question  for  oar 
consideration.  We  have  repeatedly  held  that. 
In  taking  an  exception  to  a  charge,  tbe  ob- 
jectionable portion  must  be  pointed  out,  so 
as  to  afford  tbe  court  an  opportunity  to  make 
a  correction,  and  thus  avoid  tbe  expense  of  a 
new  trial.  In  this  case  the  exceptions  were 
taken  simply  by  reference  to  tbe  number  of 
each  paragraph,  except  the  first,  without 
even  an  attempt  to  point  out,  for  correction, 
a  single  wwd,  phrase,  or  sentence.  This 
amounted  shnply  to  a  wholesale  exception 
to  tbe  entire  charge,  and  cannot  avail  tbe 
appellant  in  this  court  In  Nebeker  v.  Har- 
vey, 21  Utah,  863,  60  Pac.  1029,  where  the 
exceptions  to  the  charge  were  taken  in  a 
similar  manner,  it  was  said:  "Numerous 
other  errors,  relating  to  tbe  charge  of  the 
court,  were  assigned,  but  in  the  absence  of 
proper  exceptions,  we  cannot  consider  them. 
The  exceptions  are  too  general,  simply  re- 
ferring to  whole  paragraphs  of  the  charge. 
To  be  of  avail  In  an  appellate  court,  they 
must  specify  tbe  particnhir  objectionable 
matter,  so  as  to  give  the  trial  Judge  an  op- 
portunity to  make  a  correction,  notwithstand- 
ing that  it  Is  provided  in  section  3151,  Rev. 
St,  that  'no  reason  need  be  grlven  for  such 
exceptions.'  That  section  does  not  antbortase 
tbe  making  of  wholesale  exceptions,  without 
reference  to  the  specific  matter  which  lf> 
claimed  to  be  oCJectionable.  The  reason  of 
tbe  rule  which  requires  tbe  specific  objec 
tlonable  matter  to  be  pointed  out  in  the  pres 
ence  of  tbe  Jury  is  obvious.  If  the  objection 
to  such  matter  is  well  taken,  tbe  court  may 
then  make  the  correction  called  for,  and  thus 
not  only  save  tbe  expense  of  another  trial, 
but  also  tbe  time  of  the  court  The  rule  has 
been  firmly  established  in  this  state."  An 
examination  of  the  portion  of  the  change, 
however,  upon  the  subject  of  assessment  of 
damages,  in  the  light  of  the  facts  proven, 
shows  it  to  be  substantially  correct  and,  as 
to  the  Instruction  above  referred  to.  relating 
to  the  duty  of  the  employer  in  providing  suit- 
able means  and  appliances  and  a  safe  place  to 
work,  the  only  objection  urged  is  that  tbe 
court  failed  to  qualify  such  duty  with  the 
words  "use  ordinary  care."  This  objection, 
though  mostly  technical,  when  the  whole 
charge  Is  considered,  could  have  been  readily 
removed  If  counsel  bad  called  the  attention  of 
the  court  to  It  specifically.  Not  having  done 
so,  the  general  exception  can  be  of  no  avail 
on  appeal. 

It  is  also  urged  that  the  court  erred  in  the 
admission  of  certain  testimony.  The  wit- 
nesses Blackmire  and  Miner,  after  tbehr 
qtuiUttcatlon  and  familiarity  had  been  shown, 
were  examined  concerning  the  usual  and 
proper  method  of  loading  such  boilers,  and 
the  usual  and  common  appliances  in  general 
use  in  the  prosecution  of  such  work.  This 
class  of  testimony  was  objected  to  as  |m- 
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material.  TTpon  careful  examination  of  the 
eTidence  with  reference  to  the  issues  pre- 
sented by  the  pleadings,  we  are  of  the  opin- 
ion that  this  objection  was  not  well  taken. 
We  are  likewise  of  the  opinion  that  the  ma- 
terial facts  in  proof  on  the  subject  were 
sulliclently  stated  in  the  hypothetical  ques- 
tions to  render  those  questions  free  from  the 
objection  of  immateriality.  "Hypothetical 
questious  to  an  expert  witness  may  be  fram- 
ed either  upon  all  the  facts  in  the  case  or 
upon  any  part  of  the  facts  assumed  to  be 
true  which  la  sufficient  in  itself."  8  Enc 
PI.  &  Prac.  7K;  Steams  v.  Field,  90  N.  T, 
640;  MediU  T.  Snyder,  61  Kan.  15,  58  Pac. 
962;  Yardley  t.  Cuthbertson,  108  Pa.  395,  1 
Ati.  765,  56  Am.  Rep.  218;  Morrisett  t. 
Wood.  123  Ala.  384,  26  South.  307,  82  Am. 
St  Rep.  127;  Finn  v.  Cassidy,  165  N.  Y.  684, 
59  N.  E.  311. 

There  are  other  questionB  presented,  but 
we  do  not  deem  them  of  sufficient  importance 
to  require  separate  discussion.  We  find  no 
reversible  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 

BASKIN.  J„  and  HART.  District  Judge, 
concur. 


NICHOLS  T.  OREGON  SHORT  LINE  R.  CO. 
(Supreme  Court  of  Utoh.     Dec.  20,  1902.) 

BVIDENCB  —  INJURY  TO  PASSENGER  —  HYPO- 
THETICAL QUESTION— INCLUSION  OP  PACTS 
— UNPROVEN  FACTS— NONEXPERT  WITNEISS 
-CONCLUSION. 

1.  In  au  action  against  a  carrier  for  injury  to 
a  prefrnant  woman,  occasioned  by  a  collision, 
plaintiff's  expert  witness  was  asked  a  hypothet- 
ical qaestioD  as  to  the  cause  of  her  miscarriage, 
which,  while  detailing  her  condition  and  con- 
duct for  the  week  between  the  accident  aud  the 
miscarriage,  omitted  the  then  proven  facts  that 
plaiutifF  had  walked  a  mile  and  a  half;  that 
she  was  menstruating  on  the  evening  of  the  ac- 
cident, which  condition  grew  worse,  accompa- 
nied by  increasing  pain;  that  she  conrealed 
her  plight  even  from  her  husband;  and  that  by 
the  middle  of  the  week  she  was  so  weak  that 
she  could  hardly  sit  up  in  a  conveyance  iu  which 
she  took  a  50-mile  drive.  Beld,  that  the  ques- 
tion was  improper. 

2.  In  an  action  by  an  injured  passeuKer.  It  is 
improper  to  ask  plamtiff's  nonexpert  witness  the 
cause  of  plaintiff's  sleeplessness,  as  the  question 
calls  for  a  conclusion. 

3.  In  an  action  by  an  injured  passenger, 
where  defendant's  expert  witness  has  detailed 
the  treatment  he  thinks  should  have  been  given 
plaintiff  after  the  accident,  which  differs  from 
that  actually  administered,  a  hypothetical  ques- 
tion on  cross-examination  as  to  whether  plain- 
tiff's condition  might  not  have  been  the  same, 
even  If  the  treatment  suggested  had  been  giv- 
en, is  improper,  as  based  upon  a  state  of  things 
not  proven. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; C.  W.  Morse,  Judge. 

Action  by  Nancy  J.  Nichols  against  the 
Oregon  Short  Line  Railroad  Company.    Jutlg- 

1  L  See  Evidence,  vol.  20,  Cent.  Dig.  |  2370. 
i  2.  Hamer    v.    Bank,    33    Pae.    941,    t    Utah,    tlS; 
Saunders  v.  Southern  Pac.  Co..  4»  Pao.  (M6,  IS  Utah, 


ment  for  plalntlfF,   and  defendant   appcaliL 
Reversed. 

Early  on  the  morning  of  May  1,  1900.  two 
of  the  defendant  company's  trains  collided. 
Plaintiff  was  a  passenger  for  hire  In  one  of 
these  trains,  and  at  the  time  of  the  collislaD 
plaintiff  and  her  slstOT-In-law  were  In  the 
aisle  of  the  car,  returning  from  the  ladles'  toi- 
let By  the  coUision,  plaintiff  was  thrown 
ou  the  floor  of  the  car  upon  bar  side,  and  her 
sister-in-law  fell  upon  her.  After  being  rais- 
ed from  the  aisle,  somewhat  dazed,  plaints 
discovered  but  a  slight  scratch  on  one  of  her 
fingers,  and  at  first  thought  she  was  otberwiae 
uninjured.  After  sitting  for  a  little  whiles 
ahe  arose  to  go  out  with  the  other  passengers 
to  view  the  wreck,  when  she  started  to  trem- 
ble and  shake  as  If  she  were  having  a  chOL 
She  went  out  of  the  car  and  walked  up  t» 
where  the  disabled  engines  had  smashed  to- 
gether, and  at  that  time  noticed  tingling  or 
pricking  and  numb  sensations  in  ber  hand 
and  arm.  After  she  returned  to  the  car  she 
discovered  that  her  side  was  hart  and  that 
there  were  sensations  of  numbness  in  b&  1^ 
At  the  time  of  the  accident  plaintiff  was 
about  seven  weeks  in  pregnancy.  Plaintiff 
reached  her  destination  (Soda  Springs)  about 
noon  on  Tuesday,  May  1st  and  went  to  a 
hotel  for  lunch;  and  while  there  a  doctor 
was  summoned  to  attend  plaintifTs  sister-ln- 
law,  but  plaintiff  did  not  have  him  give  hei^ 
self  any  attention.  After  leaving  the  hotd, 
plaintiff  and  her  husband  and  others  walked 
at>out  1^  miles,  to  plaintifTs  brother-in-law's 
house,  where  they  stayed.  That  evening 
plaintiff  commenced  to  menstruate,  and  that 
condition  continued  for  several  days,  and 
grew  worse  every  day  that  It  continued.  The 
hemorrhage  was  not  continuous,  bat  was  pres- 
ent some  part  of  every  day,  and  was  accom- 
panied with  more  or  less  pain.  She  had  nev- 
er bad  such  an  experience  before,  and  did  not 
know  that  its  indications  were  dangerous. 
Plaintiff  is  a  married  woman,  and  has  had 
four  children.  EXght  years  prior  to  this  acci- 
dent she  had  "milk  leg,"  which  bothered  her 
for  a  year  or  two.  This  was  the  only  sick- 
ness she  ever  bad,  outside  of  her  confine- 
ments. She  remained  In  Soda  Springs  Wednes- 
day, and  on  Thursday,  with  her  tansband 
and  others,  drove  In  a  two-6eated  spring  con- 
veyance to  Chesterfield,  a  distance  of  25  mllea. 
reaching  there  about  2  o'clock  In  the  after- 
noon. They  remained  there  that  afternoon 
and  night,  returning  the  next  day  to  Soda 
Springs  by  the  same  conveyance.  Whll«  In 
Chesterfield,  plaintiff  walked  atwut  a  block 
and  a  half,  and  then  lounged  on  tbe  aofa. 
She  was  menstruating,  but  nothing  to  be 
alarmed  at  and  thought  that  If  she  was  care- 
ful she  would  be  all  right.  On  tbe  return 
trip  from  Chesterfield.  plaintifTs  condition 
had  become  so  bad  that  she  could  hardly  sit 
up  in  the  conveyance,  and  then  first  inform- 
ed her  husband  of  her  mepstrual  conditioa 
About  noon  the  next  day,  plaintiff  and  ber 
husband  left  Soda  Springs  for  Salt  L«ke,  going 
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to  Pocatello,  where  Bbe  went  to  bed  for  a  few 
ix>ura,  and  they  reached  Salt  Lake  about  10 
o'clock  the  next  morning.  That  evening,  aft- 
«r  remaining  in  Salt  Lake  all  day,  plaintiff 
took  the  train  out  to  Riverton,  and  then  drove 
aboat  tn'o  miles  to  her  home.  The  following 
mondng  she  drove  five  miles  in  a  buggy,  rest- 
ed a  couple  of  hours,  and  drove  back  home. 
That  night,  just  one  week  from  the  day 
of  the  accident,  plaintiff  suffered  a  miscar- 
riage, but  did  not  even  then  send  for  a  do^ 
tor.  She  was  confined  to  her  bed  for  a  week, 
and  thereafter  got  around  occasionally.  In 
June  following  she  consulted  Dr.  Anderson. 
She  was  still  menstruating  more  or  less  for  a 
month  or  more,  and  had  pains  in  her  back, 
side,  leg,  and  arm,  stinging  sensations,  numb- 
ness, and  trembling.  Upon  consulting  Dr. 
Anderson,  she  was  advised  that  an  operation 
was  necessary.  Dr.  Robertson  also  gave  the 
same  advice.  Later,  Dr.  Pinkerton  called 
with  Dr.  Robertson,  and  tried  to  get  plaintiff 
to  accept  treatment  at  St  Mark's  Hospital, 
to  be  gratuitously  furnished  by  the  defendant 
company,  which  she  did  not  choose  to  do,  but 
secured  the  services  of  Dr.  Anderson,  and 
went  to  his  private  hospital  in  August,  and 
was  operated  on  by  Drs.  Anderson,  Giesy,  and 
Lewis,  and  was  benefited  by  the  operation. 
Dr.  Anderson  said  that  an  examination  of  the 
sestuai  organs  disclosed  a  slight  enlargement 
«f  the  uterus,  with  a  small  cyst  at  the  orifice, 
and  a  slight  erosion  from  menstruation.  The 
uterus  was  enlarged,  from  containing  a  thick 
membrane,  which  was  removed  in  the  oper- 
ation August  21st  The  treatment  Is  called 
"curettement"  Dr.  John  Givens,  a  specialist 
In  nervous  troubles,  with  a  practical  experi- 
ence of  over  20  years,  and  who  by  order 
of  the  court  made  a  physical  examination  of 
the  plaintiff  during  the  trial,  testified  to  the 
piaintifTs  physical  condition,  and  what  treat- 
ment she  should  have  received  after  the  acci- 
dent both  as  to  pregnant  and  uterine  condi- 
tion. The  physicians  testifying  on  t)oth  sides 
of  the  case  agree  in  their  testimony  that 
plaintiff,  upon  discovering  that  she  was  men- 
struating, should  have  kept  entirely  quiet  and 
taken  rest,  and  should  not  have  taken  the 
drives  that  were  engaged  in,  and  that  these 
drives  aggravated  her  condition.  The  case 
was  tried  to  a  Jury,  who  rendered  a  verdict 
for  $5,500  In  favor  of  plaintiff.  A  motion  for 
a  new  trial  was  made  by  defendant  and  de- 
nied by  the  court,  and  from  this  ruling,  and 
the  subsequent  judgment,  rendered  upon  the 
verdict,  this  appeal  is  taken. 

P.  L.  Williams  and  Geo.  H.  Smith,  for  ap- 
pellant.    H.  S.  Tanner,  for  respondent 

After  stating  the  facts,  the  opinion  was  de- 
livered by  ROLAPP,  District  Judge. 

The  errors  assigned  upon  this  appeal  are 
all  bas-Hl  upon  testiniony  admitted  Into  the 
record  over  defendant's  objection,  and  which 
appellant  claims  constituted  prejudicial  error. 
During  the  trial.  Dr.  Anderson,  a  witness  for 


plaintiff,  was  asked  the  following  hyjuthet- 
leal  question:  "Q.  I  would  ask  yon,  if  a  per- 
son during  the  major  portion  of  bar  lifetime 
had  been  in  the  enjoyment  of  good  health,  ex- 
cept at  times  of  confinement  and  in  case  of 
suffering  for  some  time  with  milk  leg  in  the 
opposite  leg  to  the  one  that  may  be  injured; 
if  a  person  in  the  enjoyment  of  health  under 
such  circumstances,  should  be  on  a  train,  and 
two  trains  collided,  and  if  that  person  under 
those  circumstances,  in  that  collision,  is 
thrown  violently  to  the  floor,  with  another  per- 
son on  her,  and  afterwards  begins  to  men- 
struate, and  a  week  later  passes  a  mass  of 
substance  about  the  size  of  an  egg,  after  some 
days'  slight  and  then  heavy  menstruation,— 
what,  in  your  opinion,  would  that  substance 
be,  and  what  In  your  opinion,  would  be  the 
cause  of  its  discharge  from  the  patient?  In 
addition,  doctor,  to  those  conditions  which  I 
have  stated,  a  patient  having  but  a  slight 
show  of  menstruation,  rests  a  couple  of  nights 
and  a  day,  and  takes  a  drive  of  25  miles  in 
a  buggy,  and  then  rests  another  night  and 
returns  that  25  miles  In  a  buggy,  and  then 
rests  another  night  and  a  portion  of  the  fol- 
lowing day,  travels  a  couple  of  hours  in  a 
train,  takes  rest  until  3:30  in  the  morning, 
takes  train  again  and  makes  another  run  of 
about  three  hours,  rides  three  or  four  miles 
in  a  street  car,  and  rests  all  day,  returns  this 
three  or  four  miles  In  a  street  car  and  takes 
train  fur  probably  another  half  hour,  rides  In  a 
carriage  a  couple  of  miles,  and  rests  ail  night 
and  the  following  day  drives  before  dtainer 
five  miles,  and  In  the  afternoon  back  home, 
five  miles,  and  finds  during  this  time  that 
menstruation  has  increased,  goes  to  bed,  and 
on  the  following  day  has  a  miscarriage,— 
what  in  your  opinion,  doctor,  has  been  the 
cause  of  that  miscarriage?"  This  question 
was  objected  to  because  it  did  not  contain 
all  the  material  facts  relating  to  the  matter 
inquired  about  The  objection  was  overruled, 
and  the  witness  was  permitted  to  answer. 
In  this  we  think  the  trial  court  erred.  This 
question  omits  several  material  facts  which 
should  have  been  made  part  of  the  question, 
and  without  which  no  fah:  expert  answer 
could  be  expected.  The  question  omitted  to 
make  any  mention  of  plaintiff's  walk  of  a 
mile  and  a  half,  or  of  the  fact  that  notwith- 
standing her  known  pregnancy,  she  was  men- 
struating on  the  evening  of  the  accident,  and 
that  the  same  was  daily  getting  worse,  and 
accompanied  with  increasing  pain,  or  that  she 
concealed  the  fact,  not  even  permitting  her 
husband  to  be  informed,  although  he  was 
In  her  presence  ail  the  time,  or  of  the  fact 
that  she  was  bo  weak  that  two  or  three  days 
after  the  accident,  and  two  or  three  days  be- 
fore her  miscarriage,  she  could  hardly  sit  up 
in  the  wagon  in  which  she  then  took  a  drive 
of  50  miles.  We  think  that  ail  these  circ^m- 
stances  were  very  material  ingredients  of  a 
hypothetical  question,  the  purpose  of  which 
was  to  ascertain  from  a  medical  expert  the 
causes  which  had  produced   plaintiff's0lR^ 
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rery  serious  condition.  At  the  time  tbe  ques- 
tion was  asked,  these  facts  were  all  proven, 
were  undisputed,  and  clearly  material.  Un- 
der such  circumstances,  a  party  Is  not  per- 
mitted to  select  facts  which  may  be  advan- 
tageous to  him,  and  omit  proven  facts  equal- 
ly material,  but  not  so  beneflclal  to  his  cause, 
and  upon  such  partial  facts  frame  a  hypothet- 
ical question  to  be  submitted  to  an  expert 
witness.  The  purpose  of  all  Judicial  investi- 
gation is  the  ascertainment  of  truth.  Such 
purpose  is  wholly  frustrated  If  a  party  is  per- 
mitted to  exclude  from  a  hypothetical  ques- 
tion material  undisputed  facts. 

"In  a  civil  case  all  the  undisputed  facts 
of  tbe  case  must  be  Included  in  a  hypothetical 
question,  both  as  a  matter  of  sound  principle 
and  of  reason  and  justice.  Neither  party  has 
a  right  to  discard  an  Important  undisputed 
fact  because  the  insertion  of  such  fact  may 
alter  or  vary  tbe  answer  or  opinion  of  the 
witness  to  the  prejudice  of  such  party."  Peo- 
ple V.  Vanderhoof,  71  Mich.  158,  39  N.  W. 
28:  Levinson  v.  Sands,  81  111.  App.  578; 
Davis  T.  State,  S5  Ind.  496,  9  Am.  Rep.  760; 
Vosbnrg  v.  Putney,  80  Wis.  623,  60  N.  W. 
403,  14  L.  R.  A.  226.  27  Am.  St  Rep.  47. 

We  also  think  the  court  erred  In  permitting 
Mrs.  Hansen,  a  nonexpert  witness  for  plain- 
tiff, to  answer  the  following  question  over 
the  defendant's  objection:  "Q.  Mrs.  Hansen, 
why  did  you  think  that  Mrs.  Nichols  was  un- 
able to  sleep  much  during  the  time  you  slept 
with  her?"  The  witness  had  already  testi- 
fied to  the  fact  that  the  plaintiff  did  not  sleep 
much  or  well.  Thereafter  her  opinion  as  to 
the  cause  of  such  sleeplessness  was  wholly 
immaterial  and  incompetent  The  question,  in 
effect  required  the  witness  to  draw  her  con- 
clusion from  the  facts  and  circumstances 
known  to  her,  and  concerning  which  she  had 
already  testified.  Such  question  is  Improper, 
and  the  answer  prejudicial  error,  because  it 
Invades  the  province  of  the  Jury,  besides  giv- 
ing an  opportunity  to  draw  an  erroneous  con- 
clusion, prompted  by  motives  of  friendly  in- 
terest Hamer  v.  Bank,  9  Utah,  215,  33  Pac. 
941;  Saunders  v.  Southern  Pac.  Co.,  16  Utah, 
334.  49  Pac.  646. 

During  tlie  trial.  Dr.  GIvens,  a  witness  for 
defendant  testified  to  the  treatment  plaintiff 
should  have  received  after  the  accident  and 
which,  in  his  opinion,  would  have  promoted 
her  recovery,  and  which  course  of  treatment 
differed  from  that  which  plaintiff's  witnesses 
had  testified  she  had  in  fact  received.  This 
evidence  was  evidently  introduced  for  the 
purpose  of  showing  the  plaintiff's  present  con- 
dition was  not  the  result  of  defendant's  neg- 
ligence, but  caused  or  aggravated  by  plain- 
tiff's own  subsequent  want  of  care.  Upon 
cross-examination,  plaintUTs  counsel  asked 
the  witness  the  following  question,  which  was 
permitted  to  be  answered  over  the  defend- 
ant's objection:  "And  if  these  conditions  pre- 
vailed, and  those  methods  have  all  been  ap- 
plied. Is  It  not  possible  that  It  might  have 
been   that   these   extreme   conditions   might 


have  been  caused  directly  by  that  nervoos 
shock  received  in  the  collision,  and  not  have 
beentheresaltof someinadvertentcare?"  This 
hypothetical  question  was  objected  to  upon 
the  ground  that  it  Included  and  assumed  that 
all  the  things  which  the  witness  had  testified 
as  necessary  to  the  proper  treatment  of  tbe 
plaintiff  had  been  administered  to  h^,  when 
in  fact  a  contrary  state  of  facts  had  been 
shown  by  the  testimony  to  exist  We  think 
this  objection  should  have  been  sustained. 
The  hypothetical  question  thus  submitted  as- 
sumed facts  which  indisputably  had  neither 
been  proven,  nor  In  truth  existed.  Says  the 
court  in  the  case  of  Association  v.  Woodsen, 
12  C.  C.  A.  392,  64  Fed.  689:  "It  is  a  propo- 
sition too  simple  to  require  any  citation  of  au- 
thorities that  the  material  facts  assumed  b> 
a  hypothetical  question  must  l>e  proven  on 
the  trial,  or,  rather,  that  there  must  l>e  evi- 
dence on  the  trial  tending  to  prove  th«n: 
otherwise  It  is  error  to  allow  them  to  t>e  an- 
swered. How  can  we  say  that  either  the  an- 
swers to  the  questions  or  the  verdict  of  tbe 
Jury  would  have  been  the  same  If  the  state- 
ments contained  in  the  question,  and  not 
proved,  had  been  omitted?"  Had  tbe  ques- 
tion been  in  the  negative.  Instead  of  the  af- 
firmative.—as  to  whether  the  absence  of  this 
treatment  would  have  affected  plaintiff's  pres- 
ent condition.— then  the  question  would  have 
been  proper,  and  In  line  with  the  examina- 
tion allowed  by  the  court  upon  the  part  of  de- 
fendant 

We  see  no  other  errors  In  the  record,  but  for 
the  reasons  above  stated,  we  think  the  trial 
court  should  have  granted  a  new  trial.  It  is 
therefore  ordered  that  the  case  be  reversed, 
with  costs,  and  that  the  cause  be  remanded  to 
the  lower  court  t^lth  directions  to  grant  a 
new  trial. 

BASKIN,  J.,  concurs;  BARTCH,  J.,  In  re- 
sult 


REED  V.  HUME  et  al. 

(Supreme  Court  of  Utah.     Dec.  23,   1902.) 

EXECUTORS  AND  ADMINISTRATORS— CLAIMS- 
GUARDIAN  OP  DECEASED— SERVICRS— CON- 
VERSION OF  ASSETS  BY  ADMINISTRATOR- 
ADMINISTRATOR    DE   BONIS   NON— ACCOUNT- 

INO— NECESSITY. 

1.  Where  a  guardian  presented  to  tbe  pro- 
bate court,  after  the  death  of  his  ward,  an  ac- 
count for  services,  and  his  claim  was  allowed, 
such  claim  was  a  valid  claim  against  the  ward'* 
estate,  which  the  g;uardian  was  entitled  to  pay 
himself  on  being  appointed  the  ward's  adniii- 
istrator. 

2.  Where  money  belonging  to  an  estate  was 
mixed  by  the  administrator  with  his  own  funda, 
and  converted  by  him,  it  was  thereby  "ad- 
ministered." and  could  not  be  recovered  by  aa 
administrator  de  bonis  uon,  who  was  entitled 
only  to  such  goods  as  remained  unadmlniatered 
in  specie.* 

3.  An  action  cannot  be  maintained  against  an 
administrator  and  his  sureties  for  a  conversioo 

•Barretts  t.  Doolr,  £1  UUb,  81,  E9  Pac.  71S. 
If  S.  See   Executors   and   Admlniatratora,    voL   fL 
Cent  Dig.  »  2453.    n:.:,  ,„h  k,  ^OOQIC 
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of  aaseU  antil  an  accoooting  ia  bad  in  the  pro- 
bate court 

Appeal  from  district  conrt,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  MlUie  O.  Reed,  as  admlniBtratrix 
de  bonis  non  of  tbe  estate  of  E.  A.  Reed, 
deceased,  against  Ricbard  T.  Hume,  as  ad- 
ministrator of  tbe  estate  of  George  H.  Bur- 
gitt,  deceased,  and  otbers.  From  a  judg- 
ment in  favor  of  plaintiff,  defendants  appeaL 
BeTersed. 

H.  H.  Henderson,  for  appellants.  A.  R. 
Heywood,  for  respondent. 

MARIONEAUX,  District  Judge.  Tbe  com- 
plaint Hied  in  tbe  district  court  is  as  follows: 
"Plalutiff  complains  and  alleges:  First 
That  sbe  is  tbe  administratrix  of  tbe  estate 
of  E.  A.  Reed,  deceased,  and  duly  appointed 
by  this  court,  and  qualified  and  acting  as 
snob.  Second.  Tbat  tbe  defendant  Richard 
T.  Hume  is  the  administrator  of  tbe  estate 
of  George  H.  Burgitt,  deceased,  and  duly 
appointed  by  this  court,  and  qualified  and  act- 
ing as  such.    Third.  That  tbe   said   George 

H.  Burgitt  died  on  the  day  of  , 

1900,  and  at  tbe  time  of  his  death  be  was 
tbe  duly  qualified  and  acting  administrator 
of  the  estate  of  E.  A.  Reed,  aforesaid,  de- 
ceased, baving  been  appointed  by  the  prede- 
cessor of  this  court.  Fourth.  Tbat  said  George 
U.  Burgitt  as  such  administrator,  gave  an 
official  l)ond  to  tbe  predecessor  of  this  court 
In  the  sum  of  $2,500.00  for  tbe  faithful  per- 
formance of  his  duties  and  of  bis  trust  as 
such  administrator,  and  that  defendants 
George  J.  Kelly  and  Andrew  Warner  were 
tbe  sureties  on  said  bond,  obligating  them- 
selves therein  that  tbey  were  bound  in  tbat 
sum  that  tbe  said  Burgitt  should  faithfully 
perform  bis  duties  therein,  and  honestly  dis- 
cbarge said  trust.  Filth.  That  the  said  George 
H.  Burgitt  was  appointed  administrator  some 

time  on  the  day  of  ,  1894,  and 

that  subsequent  to  tbat  time  there  came  into 
bis  bands  tbe  following  amounts  of  the  said 
estate  of  E.  A.  Reed,  to  wit:  Cash,  Jan.  23, 
1894,  $447.82;  Ufe  insurance,  $500.00;  Weber 
Canal  stock,  $46.00;  safe  sold  to  W.  H. 
Bowe,  $50.00;  buggy  sold  to  A.  AUen,  $20.00; 
desk  sold  to  S.  P.  Ash,  $3.00;  land  sold  to  S. 
Meyers,  $10.00;  desk  sold  to  S.  P.  Ash, 
$25.00.  Tbat  tbe  said  George  H.  Burgitt 
never  made  any  account  of  the  same  to  this 
court,  or  to  any  one,  and,  according  to  infor- 
mation and  belief,  plaintift  alleges  tbat  be 
appropriated  tbe  same  to  his  own  use.  Sixth. 
Tbat  on  the  13tb  day  of  February,  1901, 
plaintiff  presented  to  Ricbard  T.  Hume  here- 
in an  Itemized  statement  of  said  accounts, 
duly  verified  according  to  the  laws  of  the 
state  of  Utah,  all  in  writing,  and  demanded 
of  blm  tbat  he  approve  the  same,  as  adminis- 
trator of  said  estate  of  G.  H.  Burgitt,  as  a 
claim  against  said  estate.  Tbat  she  also  de- 
manded of  said  sureties  tbat  they  pay  her 
■aid  amounts,  but  they  have  wholly  refused 


and  failed  to  do  so.  Seventh.  That  on  Feb- 
ruary 20,  1001,  tbe  said  R.  T.  Hume,  as  such 
administrator,  rejected  in  writing  tbe  said 
claim.  Tbat  this  plaintiff  never  knew  of  the 
said  amounts  liaving  been  received  by  tbe 
said  George  H.  Burgitt,  as  such  administra- 
tor, or  at  all,  until  about  tbe  time  sbe  was 
appointed  administratrix  of  said  estate  this 
year.  Wherefore  plaintiff  demands  judgment 
against  defendants  for  the  sum  of  $1,101.82, 
with  legal  interest  thereon  from  the  date  of 
the  respective  receipts  of  said  amount  by 
said  Burgitt  as  such  administrator."  To  this 
complaint  tbe  defendants  interposed  a  de- 
murrer, alleging  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
tbat  the  Joinder  of  Kelly  and  Warner  as  par- 
ties defendant  is  erroneous.  Tbe  demurrer 
was  overruled,  and  tbe  defendants  filed  an 
answer,  denying  that  tbe  moneys  alleged  had 
come  Into  the  hands  of  Burgitt  or  that  he 
had  ccmverted  them.  Defendants  also  filed 
a  counterclaim,  in  which  they  set  out  tbat 
Burgitt,  on  the  18tb  day  of  December.  1891, 
was  duly  appointed  as  the  guardian  of  the 
person  and  estate  of  said  B.  A.  Reed,  then 
an  incompetent  person,  and  that  he  acted  as 
such  until  March  2,  1895;  tbat  on  August  28, 

1894,  said  Burgitt  was  appointed  administra- 
tor of  the  estate  of  said  E.  A.  Reed,  de- 
ceased; and  that  on  March  2,  1895,  the  pro- 
bate court  of  Weber  county  allowed  Burgitt 
the  sum  of  $1,700  for  bis  services  and  for 
counsel  fees  paid  out  by  blm,  and  that  sum 
was  made  a  prior  lien  upon  all  the  assets  in 
bis  hands,  l)oth  as  guardian  and  as  adminis- 
trator, and  that  no  part  of  said  sum  has  been 
paid;  and  they  prayed  to  be  dismissed,  with 
their  costs.  A  trial  was  had  before  tbe  court 
without  a  Jury,  and  it  appeared  that  E.  A. 
Reed,  incompetent,  died  on  March  14,  1894; 
tbat  Burgitt  was  then  his  guardian,  as  al- 
leged, and  bad  on  hand  $447.82  in  money; 
that  In  February,  1895,  he  presented  a  veri- 
fied petition  to  the  probate  court,  claiming 
for  services  and  counsel  fees  paid  out  by  blm 
the  amount  stated,  and  tbat  on  March  2, 

1895,  it  was  duly  allowed  in  open  court,  after 
a  bearing  and  the  examination  of  witnesses; 
tbat  no  part  of  it  had  ever  been  paid;,  tbat 
Burgitt  died  in  1000,  and  that  thereafter 
plaintiff  was  appointed  administratrix  of  the 
estate  of  E.  A.  Reed,  deceased,  and  the  de- 
fendant Hume  was  appointed  administrator 
of  tbe  estate  of  Burgitt  deceased;  tliat  there 
came  into  the  hands  of  Burgitt  in  bis  life- 
time, and  after  his  appointment  and  qualifi- 
cation as  administrator,  the  sum  of  $(i04, 
realized  from  the  collection  of  a  policy  of  life 
Insurance  and  the  sale  of  certain  real  and 
personal  property,  in  addition  to  tbe  sum  of 
$447.82,  in  his  hands  as  guardian  at  Reed's 
death.  It  did  not  appear  that  Burgitt,  in  bis 
lifetime,  had  accounted  for  this  money. 
Upon  this  evidence  the  court  found  that  he 
had  converted  to  his  own  use  tbe  said  sum 
of  $Cu4,  and  entered  Judgment  therefor  in 
favor  of  plaintiff,  and  as  to  the  pleaded  set- 
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off  the  court  said:  "(&)  Tbat  the  said  George 
H.  Burgitt  was  allowed  the  sum  of  $1,700.00 
for  serrices  and  for  counsel  fees  as  sucb 
guardian,  but  tbat  tbe  same  was  not  a  lien 
upon,  and  bad  nothing  to  do  with,  the  es- 
tate  of  E.  A.  Reed,  deceased,  or  the  moneys 
belonging  to  said  estate  that  came  Into  the 
hands  of  the  administrator  of  said  estate  of 
B.  A.  Reed,  deceased.  (10)  That  all  the  mon- 
eys remaining  In  the  bands  of  said  Oeorge 
H.  Burgitt,  as  such  guardian,  of  the  estate 
of  E.  A.  Reed,  incompetent,  were  retained  and 
kept  by  said  Burgitt  none  thereof  being 
turned  over  to  himself  as  administrator  of 
the  estate  of  E.  A.  Reed,  deceased,  and  tbat 
among  the  moneys  be  retained  as  such  guard- 
Ian  was  $447.82  In  cash  that  be  had  at  the 
time  of  the  death  of  said  Reed,  and  which  Is 
not  to  be  Included  in  the  judgment  herein." 

We  are  of  the  opinion  that  the  findings 
above  quoted  cannot  be  sustained  upon  the 
evidence.  The  clahn  of  Burgitt  was  unques- 
tionably a  claim  against  the  deceased  for  serv- 
ices rendered  to  him  In  his  lifetime,  and  It 
was  presented  to  the  probate  court  after 
Reed's  death  and  after  Burgltt's  appointment 
as  administrator,  and  upon  its  allowance  by 
the  probate  judge  ranlced  as  an  acknowledg- 
ed claim  against  Reed's  estate.  Its  validity 
is  not  drawn  in  question,  and  payment  of  It 
is  not  pretended.  The  holding  of  the  lower 
court  refusing  absolutely  to  allow  this  $1,700 
claim  against  the  estate  of  Reed  to  have  any 
effect  upon  the  merits  would  be  alone  suffi- 
cient to  lead  to  a  reversal  of  tbe  cause,  but 
this  case  must  turn  upon  other  points.  It  is 
insisted  by  the  appellant  that  the  complaint 
does  not  state  a  cause  of  action,  and  the  ac- 
tion of  the  court  In  overruling  defendants' 
demurrer  is  assigned  as  error.  We  think  the 
contention  is  valid.  The  plaintiff,  Millie  G. 
Reed,  Is  In  the  situation  of  an  administrator 
de  bonis  non,  and  at  common  law  such  an 
administrator  has  committed  to  him  only  the 
administration  of  the  goods,  chattels,  and 
credits  of  the  deceased  which  have  not  been 
administered.  Tbe  administrator  de  bonis  non 
is  entitled  to  all  the  goods  and  chattels  which 
remain  In  specie.  Money  received  by  the  for- 
mer executor  or  administrator  in  his  charac- 
ter as  such,  and  kept  by  itself,  will  be  so 
regarded;  but.  If  mixed  with  tbe  administra- 
tor's own  money.  It  Is  considered  as  convert- 
ed, or,  technically  speaking,  "administered." 
Beall  V.  New  Mexico,  16  Wall.  535,  21  L.  Ed. 
292.  Assets  are  administered  within  this  rule 
if  they  have  been  in  any  wise  "converted" 
or  changed  In  form,  either  wholly  or  In  part, 
by  the  original  executor  or  administrator. 
Thus,  a  sale  Is  an  act  of  administration,  and 
the  administrator  de  bonis  non  Is  not  entitled 
to  the  proceeds.  11  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  1327.  As  to  cboses  In  action,  the 
rule  Is  the  snme  as  in  the  case  of  specific 
chattels.  If  the  executor  or  administrator  al- 
ters the  property  In  them,  they  become  ad- 
ministered assets,  and  do  not  pass  to  the  ad- 
ministrator de  bonis  non.    Id.    This  rule  has 


sometimes  been  regarded  as  extremely  tech- 
nical, but  it  rests  upon  a  good  foundation. 
An  administrator  regularly  stands  in  tbe 
place  of  the  Intestate  In  respect  to  causes  of 
action  In  favor  of  the  latter,  and  In  bringing 
suit  must  make  it  appear  that  the  wrong  com- 
plained of  gave  rise  to  a  right  in  the  intes- 
tate. But  the  alleged  wrong  of  Burgitt  the 
complaint  states,  consisted  in  converting  to  his 
own  nse  property  that  came  into  hia  hands 
as  administrator.  A  conversion  of  propoty 
by  an  administrator,  or  a  devastavit  by  him, 
is  manifestly  no  wrong  to,  and  does  not  give 
rise  to  a  cause  of  action  in  favor  of,  the  de- 
ceased. The  wrong  is  done  to  the  heirs,  lega- 
tees, creditors,  and  distrlbntees.  Tbe  cause 
of  action,  then,  is  in  them.  If  the  defaulting 
administrator  then  dies,  another  may  regular- 
ly be  appointed  to  administer  the  estate  still 
unadmlnlstered,  and.  if  there  remains  tn  spe- 
cie anything  capable  of  being  identified  as  the 
property  of  the  first  deceased,  the  administra- 
tor de  bonis  non  is  entitled  to  it  and,  if  it  is 
withheld,  a  cause  of  action  then  arises  in 
bis  favor,  and  he  may  sue.  We  can  discover 
nothing  in  our  statutes  wlilch  in  any  wise 
affects  the  rule  here  laid  down.  See  the  fol- 
lowing cases:  Stott  v.  Alexander,  2  Sneed, 
G50;  Thomas  v.  Stanley,  4  Sneed,  412.  Tbe 
case  of  Barrette  v.  Dooly,  21  Utah,  81,  58 
Pac.  718,  was  decided  upon  a  point  perfectly 
analogous  to  the  rule  here  announced,  and  up- 
on principle  Is  decisive  of  this  case.  In  tliat 
case  the  opinion  states  that  tbe  complaint 
alleged  that  Wm.  A.  Norton,  In  his  lifetime, 
bad  conveyed  to  defendant  certain  real  and 
personal  property,  which  was.  In  pursuance 
of  the  deed,  taken  possession  of  by  defendant 
for  the  purpose,  as  provided  in  the  deed,  of 
converting  the  same  into  money,  and  out  of 
the  proceeds  to  pay  the  debts  of  said  Norton, 
and,  after  paying  these  debts,  to  pay  any  resi- 
due thereof  to  the  devisees  of  Norton;  that 
Norton  died  on  July  15,  1894,  leaving  a  will, 
in  which  defendant  Dooly  was  named  as  ex- 
ecutor, and  Wilson  Norton  and  Margaret  Nor- 
ton were  the  sole  legatees;  that  thereafter 
defendant  was  appointed  executor  by  the  pro- 
bate court  of  Caster  county,  Idaho;  that  he 
qualified,  but  was  afterwards  removed,  and 
one  Fox  was  appointed  administrator;  thst 
plaintiff  was  appointed  administrator  by  the 
Third  district  court  of  Salt  Lake  County,  with 
tbe  will  annexed,  on  February  25,  1899:  that 
various  clahns  amounting  to  125,000  had  been 
proved  against  the  estate  of  Norton,  which 
remained  unpaid,  and  are  entitled  to  be  paid 
out  of  the  money  belonging  to  said  estate: 
that  on  June  29,  1893,  defendant  was  finally 
discharged  as  executor  by  an  order  of  the  pn>- 
bate  court  of  Salt  Lake  county  on  tbe  repre- 
sentation by  the  said  defendant  that  be  had 
fully  executed  his  trust,  and  that  there  re- 
mained in  his  hands  no  property  or  money 
of  said  estate;  that  from  a  sale  of  certahi 
property  conveyed  to  him  by  said  trust  deed 
defendant  received  $100,000,  no  part  of  which 
has  been  applied  In  accordance  with  the  trust 
Digitized  by  LjOOQ  IC 


Odou) 


HABVEY  V.  MOUNTAIN  PRIDE  GOLD  WIN.  CO. 


1001 


tipon  which  Bald  property  was  held  by  de- 
fendant except  $20,000,  and  that  the  residue 
of  the  amount  received  from  such  sale  has 
not  been  accounted  for  by  the  defendant  ei- 
ther In  his  administration  as  executor,  or  to 
the  creditors  or  legatees  of  said  Wm.  A.  Nor- 
ton, deceased,  m:  otherwise;  •  •  •  that  It 
Is  necessary  that  an  acconnting  be  had,  and 
that  defendant  be  compelled  to  carry  out  his 
trust,  and  to  pay  plaintiff,  as  the  representa- 
tive of  the  said  estate,  any  moneys  In  his 
hands  remaining  after  the  execution  thereof. 
Section  3814  of  the  Revised  Statutes  reads 
4IB  follows:  "Actions  for  the  recovery  of  any 
property,  real  or  personal,  or  for  the  posses- 
sion thereof,  or  to  quiet  title  thereto,  or  to 
determine  any  adverse  claim  thereon,  and  all 
actions  founded  upon  contracts,  may  be  main- 
tained by  and  against  executors  and  adminis- 
trators. In  all  cases  in  which  the  same  might 
have  been  maintahied  by  or  against  their  re- 
spective testators  or  Intestates."  Plaintiff  con- 
tended that  the  action  could  be  maintained 
by  virtue  of  that  statute,  but  the  contention 
is  plainly  untenable,  for  the  reason  that  Nor- 
ton, In  his  lifetime,  had  no  cause  of  action 
against  the  defendant  Mr.  Jnstice  Baskln, 
delivering  the  opinion  in  the  foregoing  case, 
said:  "As  the  trust  deed  devested  the  said 
Norton  of  his  title  to  the  property  conveyed, 
the  proceeds  derived  from  the  sale  thereof 
by  the  trustee  constitute  no  part  of  the  de- 
<!edent'8  estate,  and  the  plaintiff,  as  adminis- 
trator, in  no  event  is  entitled  to  have  the 
aame,  or  any  part  thereof,  turned  over  to 
blm.  The  cestuls  que  trustent  are  the  only 
parties  who  are  entitled  to  the  same,  and  since 
the  death  of  the  said  Norton  are  the  only  pai^ 
ties  who.  under  the  facts  alleged  in  the  com- 
plaint can  be  Injured  by  a  failure  to  dispose 
of  said  proceeds  in  accordance  with  the  terms 
of  the  trust  deed.  The  trustee  is  und^*  obli- 
gations to  no  one  except  the  beneficiaries  of 
tbe  trust  and.  if  he  has  failed  to  execute 
his  trust,  those  alone  who  are  Injiu-ed  by  its 
nonperformance  have  a  right  to  maintain  an 
action  for  its  enforcement"  So,  In  the  case 
before  us,  Burgitt  was  a  trustee  (for  an  ad- 
ministrator Is  nothing  else)  for  those  entitled 
to  succeed  to  the  property  which  the  com- 
plaint alleges  Burgitt  converted  to  his  own 
use.  Upon  his  alleged  conversion  of  It  the 
cestuls  que  trustent  were  injured,  and  be- 
came Invested  with  a  cause  of  action  against 
him;  and  this  cause  of  action,  being  no  part 
of  tbe  estate  of  Reed,  deceased,  did  not  pass 
to  the  administratrix,  plaintiff  here.  We  think 
the  legal  principle  upon  which  the  decision  of 
Barrette  v.  Dooly  rests  unquestionably  sound, 
and  clearly  decisive  of  the  case  before  us. 

It  is  also  true,  as  contended  by  appellants, 
that  no  action  for  a  conversion  by  Burgitt 
can  be  sustained  against  this  administrator 
or  his  sureties  until  an  accounting  in  probate 
lAall  be  had.  In  Beall  v.  New  Mexico,  eupra, 
It  is  said:  "Many  authorities  show  that  this 
preiiminary  is  necessary.  •  •  •  Chief  Jus- 
tice Redfleld  says:    *The  ordinary  bond  for 


faithful  administration  is  not  intended  to 
transfer  tbe  Jurisdiction  of  questions  connect- 
ed with  such  administration  from  the  appro- 
priate and  exclusive  sphere  of  the  probate 
courts  to  that  of  the  common-law  courts. 
But  these  bonds  are  designed  to  secure  the 
enforcement  of  the  decrees  of  the  probate 
court  after  they  are  rendered  against  the 
executor  or  administrator,  whereby  his  breach 
of  duty  is  established  in  the  proper  forum.' " 
The  Judgment  of  the  low«  court  Is  revers- 
ed, with  directions  to  sustain  the  defendants' 
demurrer,  and  the  defendants  are  awarded 
their  costs  below  and  on  this  appeal. 

BASKIN  and  BARTOH,  JJ.,  concnr. 


HARVEY  V.  MOUNTAIN  PRIDB  GOLD 
MIN.  CO. 

(Conrt  of  Appeals  of  Colorado.    Dec.  8,  1902.) 

MASTBR   AND   SERVANT— INJURY    TO    MINER— 

NSOUOBNT  CONSTRUCTION    OP  HINB— 

ASSUMPTION   OF    RISK. 

1.  The  workings  iu  a  mine  included  a  shaft 
427  feet  deep.  Two  small  wooden  buildloga, 
used  as  buDkhonses,  stood  at  the  month  of  the 
tnnnei;  tbe  space  between  them  beiug  roofed. 
There  were  no  special  appliances  for  extin- 
guishing fire,  or  any  bulkhead  or  other  means 
for  checking  it  Plaintiff's  decedent  had  been 
in  tbe  employ  of  the  mining  company  about  a 
month.  He  was  86  years  of  age,  and  of  good 
lutelli^ence.  He  lodged  in  the  bunkhouse, 
knew  its  coDstruction  and  use,  and  knew  tbe 
general  construction  of  the  mine,  and.  of  the  ab- 
sence of  fire  protection.  Fire  started  in  the 
bunkhouse,  through  the  negligence  of  a  fellow 
employ^,  while  decedent  was  m  the  shaft  below 
tbe  tunnel,  and  be  was  burned  to  death.  Held, 
that  he  bad  assumed  the  risk. 

Appeal  from  district  court  Summit  county. 

Action  by  G oldie  C.  Harvey  against  the. 
Mountain     Pride     Gold     Mining     Company. 
Judgment   for   defendant    and  plaintiff  ap- 
peals.   Affirmed. 

Belford  &  Belford  (Herbert  R.  Belford,  of 
counsel),  for  appellant  H.  Blddell,  for  ap- 
pellee. 

GUNTBJR,  J.  Action  by  the  surviving 
wife  to  recover  damages  for  death  of  the 
husband  through  alleged  negligence  of  de- 
fendant Trial  to  the  court.  Judgment  for 
defendant  Plaintiff  appeals.  The  facts  are 
undisputed.  Defendant  was  operating  a 
mine.  Its  worlviugs  were  a  tunnel  700  feet 
in  length,  and  a  shaft  which  connected  with 
the  tunnel  at  a  depth  In  the  shaft  of  147 
feet  from  the  surface,  and  continued  below 
the  tunnel  level  30  feet;  thence  downward 
on  an  Incline  to  a  depth  below  the  tunnel 
level  350  feet  Over  the  mouth  of  the  shaft 
-was  a  building  containing  hoisting,  pump- 
ing, and  other  machinery  commonly  used  in 
mbiing.  The  shaft  was  partitioned,  on  one 
side  being  the  ladderway,  and  on  tbe  other 
the  bucketway.  Two  small  wooden  build- 
ings, used  as  bunkhouses,  stood  at  tbe  mouth 
of  tbe  tunnel,  one  on  each  side  thereof;  tbe 
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space  between  tbem  being  roofed,  and  being 
the  entrance  to  the  tunuel.  There  were  no 
special  appliances  for  extinguishing  fire,  nor 
was  there  a  bulkhead  or  other  means  ejite- 
cially  designed  for  checlilng  fires.  Malcolm 
T.  Harvey,  the  husband  of  appellant,  was  la 
the  employ  of  defendant  as  a  pumpman,  and 
at  the  time  of  the  accident  was  at  work,  with 
a  fellow  employe,  Thomas  Harvey,  in  the 
incline  shaft,  about  250  feet  below  the  tunnel 
level.  Through  the  negligence  of  a  fellow 
employ^,  a  fire  started  In  the  bunkhouse,  and 
soon  extended  to  the  timt>er8  of  the  tunnel. 
The  draft  carried  the  smoke  through  the  tun- 
nel and  up  the  shaft.  A  fellow  employ^,  Wil- 
liams, working  in  the  shaft  about  220  feet 
above  deceased.  Informed  the  Harveys  of  the 
fire,  and  all  attempted  an  escape.  When  Wil- 
liams reached  the  tunnel  level,  he  Informed 
the  Harveys,  then  some  SO  feet  below,  that 
it  was  the  bunkhouse  on  fire,  and  that  he 
was  going  to  escape  by  the  ladder  tbrongh 
the  shaft  Thomas  Harvey  said  to  await 
the  bucket  (with  Intent  to  escape  by  the 
bucket  through  the  shaft),  and  one  of  the 
Harveys  rang  the  bell  for  that  purpose.  Wil- 
liams escaped.  The  backet  was  lowered  as 
promptly  as  possible,  but  not  In  time  to  as- 
sist the  Harveys.  They  were  later  found 
dead  In  the  tunnel. 

Plaintiff  contends  that  defendant  was  neg- 
ligent, that  such  negligence  was  the  proxi- 
mate cause  of  the  death  of  her  husband,  and 
that  such  negligence  consisted  In  the  chai^ 
acter  and  location  of  the  bunkhouse,  and  in 
the  absence  of  a  bulkhead  or  other  means  of 
checking  the  fire.  Defendant  denies  negli- 
gence, and  farther  says  that  deceased  had 
full  knowledge  of  the  conditions  constituting 
the  alleged  negligence;  that  he  was  as  capa- 
ble of  understanding  them  as  defendant,  the 
principal;  that  be  made  no  complaint  there- 
of, and  continuod  to  work,  knowing  such  con- 
ditions, without  any  promise  of  a  change 
therein  from  defendant,  and  thereby  assum- 
ed the  risk  of  the  results  of  the  alleged  neg- 
ligence of  defendant. 

Deceased,  3C  years  of  age,  was  of  good  In- 
telligence, bad  worked  around  mines  before 
his  employment  by  defendant,  and  had  work- 
ed as  pumpman  In  above  mine  during  one 
month  next  preceding  the  accident.  He  lodg- 
ed in  the  bunkhouse;  knew  the  materials  of 
which  it  was  constructed.  Its  location,  and  its 
use.  In  going  to  and  from  his  work,  be 
traveled  through  the  tunnel,  knew  Its  loca- 
tion with  reference  to  the  shaft,  and  must 
bave  known  of  the  draft  passing  through, 
the  tunnel  and  up  the  shaft  He  also  knew 
whether  any  appliances  for  checking  the 
fire  existed  In  and  about  the  tunnel.  The 
whole  situation  was  as  open  to  his  observa- 
tion as  to  that  of  the  principal,  and  only 
common  knowledge  was  required  to  under- 
stand It  It  is  not  attempted  to  be  shown 
that  deceased  made  any  complaint  to  appel- 
lee of  any  danger  in  the  situation,  or  that  de- 
fendant made  any  promise  to  remedy  the  al- 


leged defects.  Tramway  Co.  t.  Nesblt  22 
Colo.  408,  45  Pac.  405,  was  an  action  to  re> 
cover  damages  for  personal  Injuries  caused 
by  defendant's  alleged  negligence,  resulting 
In  a  verdict  and  judgment  for  plaintiS  in  tbe 
court  below,  and  a  reversal  on  appeal.  Tbe 
material  facts  were:  Septeml>er  24tta  plain- 
tiff, Nesbit  was  employed  by  tbe  Denva- 
Tramway  Company  as  conductor  on  ita 
street  cars.  October  17tb  he  had  charge  of 
a  train  consisting  of  motor  and  trail  car, 
and  was  operating  the  same  upon  the  line. 
On  the  third  trip,  while  tbe  trahi  was  in 
rapid  motion,  In  attempting  to  pass  from  the 
motor  to  tbe  trail  car  he  fell  to  tbe  ground, 
and  tbe  bind  wheel  of  tbe  train  passed  over 
his  foot  and  ankle,  causing  the  injury  in- 
volved. The  negligence  charged  against  the 
company  as  the  proximate  cause  of  tbe  in- 
jury was  the  failure  to  have  what  Is  tanned 
a  "life  guard"  or  "fend»,"  which  extends 
around  from  tbe  front  to  tbe  rear,  from  six 
to  nine  inches  outside  the  wheels,  and  so 
near  the  ground  as  to  prevent  a  person's  fOot 
from  passing  under  and  onto  the  track.  Tbe 
court  in  reversing,  said:  "There  was  no  fen- 
der or  life  guard  on  tbe  trailer,  •  •  ♦ 
and  its  absence  or  presence  was  open  to  ob- 
servation, and  easily  discernible  by  tbe  most 
casual  Inspection.  Upon  these  conceded 
facts,  we  think  it  was  the  duty  of  tbe  trial 
court  tb  have  withdrawn  the  case  from  tbe 
consideration  of  tbe  jury,  and  have  determin- 
ed, as  H  matter  of  law,  that  they  were  Insuffi- 
cient to  show  liability  on  tbe  part  of  tbe 
company.  •  •  •  But  even  conceding  that 
the  want  of  a  life  guard  rendered  tbe  car 
defective,  and  tbe  company  was  guilty  of  a 
breach  of  its  duty  in  failing  to  supply  It  and 
in  operating  the  train  without  It  such  defect 
was  certainly  obvious,  and  one  that  tbe  ap- 
pellee could  not  have  failed  to  observe  If  he 
had  used  bis  eyesight  and  one  that  was  as 
open  and  patent  to  him  as  to  tbe  company; 
and,  if  danger  was  to  be  apprehended  from 
tbe  use  of  a  car  in  that  condition,  that  result 
was  equally  apparent  to  him.  Under  these 
circumstances,  he  whs  precluded  from  recov- 
ering by  the  well-settled  rule  that  an  em- 
ploy6  assumes  all  the  risks  nativally  and 
reasonably  incident  to  the  service  In  wbicb 
be  engages,  and  those  arising  from  defects 
or  Imperfections  in  tbe  thing  about  which  be 
is  employed  that  are  open  and  obvious,  or 
that  would  have  been  known  to  him  bad  he 
exercised  ordinary  diligence.  By  voluntarily 
continuing  in  tbe  service,  with  knowledge  or 
means  of  knowledge  equal  to  his  employer's 
of  any  defect  in  tbe  appliances  or  tbe  ma- 
chinery used,  and  without  objection,  or 
promise  on  the  part  of  the  employer  to  rem- 
edy the  defect,  the  employ^  assumes  all  tbe 
consequences  that  result  from  such  defect 
and  waives  the  right  to  recover  for  injuriea 
caused  thereby."  Wells  v.  C!oe,  9  Colo.  159, 
11  Pac.  50,  was  an  action  to  recover  for  p«- 
Bonal  injuries  sustained  through  tbe  alleged 
negligence  of  defendant.  Coe  was  workii^; 
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In  a  mine,  and  killed  by  a  bucket,  used  to 
hoist  earth  and  water,  descending  in  the 
abaft  wherein  he  was  working.  The  proxi- 
mate cause  of  the  accident  was  the  breaking 
of  the  brake  rod  and  slackness  of  a  tight 
belt  forming  a  part  of  the  hoisting  appar- 
atus. Verdict  and  Judgment  for  plaintiff  be- 
lo^.  The  case  was  reversed,  and  in  the 
course  of  the  opinion  the  court  said:  "Where 
Injury  is  sulfered  by  an  employ^  through  de- 
fects in  the  machinery  or  appliances  furnish- 
ed by  his  employer,  and  used  In  the  business, 
if  the  employ^  knew,  or  bad  means  of  knowl- 
edge equal  to  that  of  his  employer,  concern- 
ing such  defects,  yet  continued  In  the  latter's 
service,  he  cannot  recover,  provided  no  In- 
ducement, such  as  a  promise  to  cure  the  de- 
fect, and  thus  remove  the  danger,  led  him  to 
remain.  The  means  of  knowledge  possessed 
by  agents  in  cases  covered  by  the  third  gen- 
eral rule  above  named  are,  of  course,  those 
of  the  principal  or  employer.  •  •  •  The 
reason  for  this  exception  is  self-evident  If, 
with  knowledge  or  with  means  of  knowledge 
equal  to  his  employer's  of  defects  in  the  ma- 
chinery, the  servant,  without  remonstrance, 
voluntarily  continues  In  the  service,  a  waiver 
of  his  claim  for  damages  is  said  to  have 
taKen  place,  or  his  conduct  is  regarded  as 
negligence  contributing  to  the  resultbig  in- 
Jury."  Applyhig  the  law  so  announced  to  the 
facts  In  this  case,  even  should  we  assume 
that  the  defendant  was  guilty  of  negligence, 
—upon  which  no  opinion  is  expressed,— the 
evidence  shows  that  plaintiff,  with  knowledge 
or  the  means  of  knowledge  equal  to  that  of 
his  employer  concerning  the  alleged  condi- 
tion of  his  working  place,  undertook  his 
-work,  and  continued  the  same,  without  any 
complaint  on  bis  part,  or  any  promise  upon 
bis  employer's  part  as  to  the  alleged  negli- 
gent condition,  and  thereby  assumed  the  risk 
arising  from  the  alleged  negligence  of  the  de- 
fendant This  being  trne,  plaintiff  was  not 
entitled  to  recover  herein,  the  decision  of  the 
trial  court  in  so  ruling  was  right,  and  its 
Judgment  should  be  a£armed.    Affirmed. 


WHITE  CREST  CANNING  CO.  v.  SIMS 

et  al. 
(Supreme  Court  of  WaBhington.    Dec.  8,  1902.) 

FIQHINO     LOCATIONS— VAtlDITT-JUDQMKNT— 
SIGNING— TRIAL— FINDINGS  OP  PACT. 

1.  The  statute  relative  to  findings  of  fact  has 
no  application  to  equitable  actions. 

2.  It  is  not  error  for  the  court  to  sign  a  judg- 
ment on  the  same  day  it  renders  its  opinion, 
without  giving  notice  to  plaintiff. 

3.  A  fishing  location,  invalid  at  the  time  it 
was  attempted  to  be  made^  because  of  a  prior 
location,  would  not  ripen  into  a  valid  location 
at  the  expiration  of  the  prior  license. 

4.  One  cannot  make  a  valid  fishing  location 
on  ground  already  occupied  by  another  nnder 
a  valid  fishing  location. 

B.  Where  a  fishing  location  is  abandoned,  the 
territory  is  open  to  location  by  third  parties. 

Appeal  from  superior  court  Island  county; 
George  C.  Hatch,  Judge. 


Action  by  the  White  Crest  Canning  Com- 
pany against  E.  A.  Sims  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Atlirmed. 

See  00  Pac.  1004. 

Kerr  &  McCord,  for  appellant  A  W. 
Buddress,  for  respondents. 

DUNBAR,  J.  This  Is  an  action  brought 
by  the  plaintiff  (appellant)  against  the  de- 
fendants (respondents)  to  enjoin  them  from 
infringing  upon  a  certain  fishing  location 
claimed  by  the  plaintiff.  Plaintiff  alleged 
that  it  was  the  owner  of  said  fishing  location 
by  virtue  of  a  strict  compliance  with  the- 
laws  of  fishing  locations,  and  that  the  de- 
fendants, without  right  and  In  violation  of 
law,  had  Infringed  uiMn  and  taken  posses- 
sion of  said  location,  and  excluded  the  plain- 
tiff therefrom;  that  the  plaintiff's  location  was 
established  on  the  7th  of  March,  1901,  and 
that  the  defendants'  location  was  attempted 
to  be  established  in  September,  1900;  and 
that  at  the  time  of  the  attempted  establish- 
ment by  the  respondents,  the  location  was 
held  by  the  firm  of  Davis  &  Myers.  The  an- 
swer denied  generally  the  allegations  of  the 
complaint,  and  set  up  as  an  affirmative  de- 
fense the  establishment  of  the  location  by 
the  respondrats  on  the  29th  of  September, 
1900,  and  denied  that  there  was  any  location 
by  any  one  of  the  territory  upon  which  thehr 
location  was  established.  The  reply  was  a 
general  denial  of  the  affirmative  allegationa 
of  the  answer.  Upon  these  issues  the  trial' 
was  had,  and  Judgment  was  entered  dismiss- 
ing the  cause;  no  findings  of  fact  or  conclu- 
sions of  law  being  made  by  the  court 

The  first  assignment  is  that  the  court  erred 
In  dismissing  plalntifTs  complaint  without 
giving  plaintiff  any  opportunity  to  prepare, 
propose,  or  (lie  findings  of  fact  or  conclusions 
of  law.  While  the  record  does  not  disclose 
the  fact  that  the  plaintiff  did  not  have  an 
opportunity  to  propose  findings  of  fact,  we- 
have  frequently  held  that  the  statute  In  re- 
lation to  findings  of  fact  does  not  apply  to- 
eqnitable  actions.  Knowles  v.  Rogers,  2T 
Wash.  211,  67  Pac.  572;  Wintermute  v.  ear- 
ner, 8  Wash.  585,  86  Pac.  490. 

The  second  assignment  is  that  the  court 
erred  in  signing  the  Judgment  on  the  same 
day  it  rendered  its  opinion,  without  notice 
being  given  to  the  plaintiff.  This  is  not  er- 
ror, under  the  rule  announced  by  this  court. 
Brooks  V.  James,  16  Wash.  335,  47  Pac.  751. 

The  other  errors  alleged  reach  to  the  mer- 
its of  the  case,  and  are  discussed  by  the  ap- 
pellant under  the  three  following  propositions 
or  interrogatories  submitted  by  him.  viz.: 
(1)  Davis  &  Myers  having  a  valid  location  on 
the  ground,  could  the  defendants  go  upon  the 
same  and  make  a  valid  location  on  Septem- 
ber 29,  ISJOO?  (2)  If  they  could  not  make  a 
valid  location  on  September  29,  1000,  as 
against  Davis  &  Myers,  was  it  a  valid  loca- 
tion against  anybody  else,  except  the  said 
original  locators?  (3)  Whether,  If-thftJoca- 
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tlon  of  the  defendants  were  an  Invalid  loca- 
tion on  September  29,  1900,  at  tbe  time  It 
wag  attempted  to  be  made,  wonld  it  ripen 
into  a  valid  location  at  the  expiration  of 
Daris  &  Myers'  license,  on  February  13, 
1901V  It  will  be  observed  that  appellant's 
elalm  to  the  location  rests  upon  the  alleged 
fact  that  at  the  time  the  respondents  made 
their  location  the  ground  was  occupied  by 
Davis  &  Myers.  In  answer  to  the  third  In- 
terrogatory, we  should  say  that  the  legality 
■ot  the  location  of  the  respondents  depended 
npon  the  condition  of  facts  existing  at  the 
time  the  location  was  made,  and  its  validity 
or  Invalidity  could  not  be  afTected  by  the  ex- 
piration of  Davis  &  Myers'  license,  or  any 
other  subsequent  happ«ilng;  and,  as  to  the 
second,  that  if  respondents  could  not  make  a 
valid  location  on  September  29,  1900,  as 
against  Davis  &  Myers,  they  conld  not  make 
a  valid  location  at  all  at  that  time;  and  if 
the  correctness  of  the  first  proposition  is  as- 
sumed, viz.,  that  Davis  &  Myers  had  a  valid 
location  on  the  ground  on  September  29, 1900, 
the  respondents  could  not  go  upon  the  same 
«nd  make  a  valid  location.  But  this  Is  as- 
suming the  very  pith  of  this  controversy. 
Davis  &  Myers  had  started  to  establish  a  lo- 
-catlon  In  1809,  and  re-established  the  same  In 
February,  1900,  by  driving  some  posts  and 
posting  their  number.  But  it  Is  very  stoutly 
-contended  by  the  respondents  that  this  loca- 
tion was  abandoned  by  Davis  &  Myers  be- 
tween that  time  and  the  time  of  their  loca- 
tion In  September.  The  respondents,  upon 
making  their  location,  complied  with  all  the 
requirements  of  the  law,  both  as  to  driving 
piles,  and  posting  the  notices,  and  recording 
their  license.  No  license  was  on  record  b.v 
Davis  &  Myers  at  the  time  of  the  location  by 
the  respondents.  We  are  not  prepared  to  say 
that  the  record  of  the  license  Is  required  as  a 
prerequisite  to  fishing  the  ground  located, 
bat  It  would  certainly  t>e  an  additional  se- 
curity to  the  locator,  which  ought  not  to  be 
aegiected.  It  is  the  contention  of  the  re- 
spondents that  at  the  time  they  located  their 
trap  there  was  not  only  no  record  notice  of 
the  location  by  Davis  &  Myers,  or  by  any  one 
«l8e,  but  there  was  no  notice  of  any  kind; 
no  posts  or  piles  being  driven  or  appearing 
npon  the  location,  or  within  a  great  distance 
thereof.  The  license  provided  for  by  the 
statute  Is  a  roving  license,  and  the  location 
by  virtue  thereof  may  be  established  any- 
where after  It  is  obtained,  and  the  recipient 
■of  the  license  can  only  be  protected  in  the 
exclusive  right  to  fish  by  complying  with  the 
law.  There  is  no  such  thing  as  exclusive  Ju- 
risdiction, 80  far  as  time  Is  concerned.  In 
fact,  the  legislature  has  carefully  refrained 
from  giving  any  one  exclusive  Jurisdiction 
■of  the  territory.  The  testimony  on  this  prop- 
■osltion,  which  Is  the  pivotal  one  in  the  case, 
is  exceedingly  conflicting,  and  a  review  or 
analysis  of  it  would  not  be  profitable;  but, 
from  a  perusal  of  the  record,  we  think  the 
trial  Judge    was   Justified    in    rendering   the 


Judgment  which  he  did,— that  there  was  a 
practical  abandonment  of  the  disputed  terri- 
tory by  Davis  &  Myers,  and  that  the  ground 
was  open  to  location  by  the  respondents. 
The  Judgment  will  be  affirmed. 

RBAVIS,    C.    J.,   and   FULLEBTON    and 
MOUNT,  JJ.,  concur. 


BOAS  V.  MALONBT  et  al.    (a  F.  2,551.) 
(Supreme  Court  of  California.    Dec.  18,  1902.) 

BUILDING  CONTRACTOR'8  BOND-EXTBNT  O? 
OBUOATION— UNPAID  UBNS. 
1.  Where  a  boiiding  contract  merely  required 
the  contractor  to  famish  necessary  labor  and 
materials  and  perform  the  work  in  a  workman- 
like manuer,  sureties  on  his  bond,  void  in  case 
he  perform  the  obliKations  of  his  contract,  were 
not  liable  becanse  the  owner  was  compelled  to 
pay,  iu  addition  to  the  contract  price,  the 
amount  of  liens  filed  by  creditors  of  the  con- 
tractor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  on  a  surety  bond  by  Judah  Boas 
against  P.  Maloney,  as  principal,  and  Walter 
Dickens  and  another,  as  sureties.  From,  a 
Judgment  for  plaintiff,  the  sureties  appeal. 
Reversed. 

Joseph  Hutchinson,  for  appellamts.  Bert 
Schle^nger,  for  respondent 

COOPER,  0.  The  defendant  Maloney  was 
the  contractor  In  the  construction  of  a  cer- 
tain building  for  plaintiff,  and  the  appellants 
were  the  sureties  upon  a  bond  given  by  the 
contractor  to  the  plalntift.  Defendant  Ma- 
loney made  default,  and,  as  he  lias  not  ap- 
pealed, he  may  be  considered  eliminated  from 
the  case.  Judgment  was  entered  against 
appellants,  as  sureties  of  Maloney,  and  hence 
this  appeal  from  the  Judgment 

The  question  presented  for  determination 
Is  as  to  the  liability  of  appellants  upon  tbe 
bond  under  the  facts  as  disclosed  by  the 
record.  The  bond  was  given  to  secure  the 
faithful  performance  of  tbe  contract  made 
by  Maloney.  The  contract  provided  that  in 
consideration  of  the  sum  of  $2,850,  to  be  paid 
In  certain  installments,  as  designated  In  tbe 
contract  Maloney  was  "to  furnish  the  nec- 
essary labor  and  materials.  Including  tools. 
Implements,  and  appliances,  required,  and 
perform  and  complete  in  a  workmanlike  man- 
ner, ail  the  new  work  and  repairing,  plumb- 
ing, painting,  plastering,  etc.,  according  to 
plans  and  specifications,"  etc.  The  bond  giv- 
en, after  reciting  certain  conditions  of  tbe 
contract,  provided:  "Now,  therefore.  If  said 
P.  Maloney  shall  well  and  truly  perform, 
observe,  and  abide  by  each  and  all  of  the 
covenants,  provisions,  and  obligations  con- 
tained in  said  contract,  then  this  obligation 
shall  be  discharged,  and  of  no  further  force 

Y 1.  Se«  Merbanlci'  Uens,  ToL  U,  Cant.  Dtx.  B 
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or  effect,  bat  otherwise  It  shall  remain  In 
full  force  or  effect"  Maloney  completed  the 
building'  and  repairs  within  the  time  and 
according  to  the  plans  and  speciflcations  of 
the  contract,  and  delivered  the  same  to  plain- 
tiff. He  was  paid  the  full  amount  of  the 
contract  price,  and  no  complaint  is  made  as 
to  the  contract  not  being  compiled  with  In 
regard  to  the  bolldlng  and  repairs.  After  the 
completion  of  the  bnlldlng,  certain  liens  were 
filed  thereon  for  labor  upon  the  said  building 
and  materials  furnished  and  used  in  the  con- 
etmction  thereof,  amounting  to  $796.91  more 
tban  the  contract  price.  The  building  con- 
tract was  not  properly  recorded,  and  it  is 
conceded  that  these  liens  were  valid  claims 
against  the  building,  and  that  plaintiff  was 
compelled  to  and  did  pay  them  in  order  to 
free  the  building  from  the  liens  so  filed.  It 
Is  claimed  by  plaintiff,  and  was  held  In  the 
court  below,  that  the  fact  that  plaintiff  was 
compelled  to  pay  off  the  liens  in  addition  to 
tbe  contract  price  constituted  a  breach  of  the 
bond,  and  that,  as  Maloney  did  not  construct 
and  deliver  tbe  building  free  of  all  liens  for 
tbe  contract  price,  the  sureties  are  liable. 
This  view  cannot  be  maintained.  The  sure- 
ties are  to  be  held  according  to  the  strict 
terms  of  their  contract,  and  it  cannot  be 
extended  by  implication  so  as  to  make  them 
liable  beyond  its  terms.  Maloney  agreed  to 
build  and  construct  the  house  for  12,850. 
He  did  the  work  according  to  the  contract, 
and  has  not  claimed  any  more  than  the  $2,- 
850.  He  furnished  the  labor  and  materials, 
and  did  not  pay  for  them,  and  hence  the  liens 
were  filed.  The  amount  due  for  the  labor 
and  materials  was  due  by  Maloney,  and  not 
by  the  plaintiff.  The  bond  did  not  provide 
that  the  building  should  be  delivered  up  free 
from  liens.  The  plaintiff  did  not  require, 
nor  did  Maloney  put  such  clause  in  the  bond. 
The  fact  that  the  debts  due  by  Maloney  be- 
came, by  virtue  of  the  statute,  liens  upon 
plaintiffs'  property,  did  not  make  the  sure- 
ties liable.  They  had  not  agreed  to  pay  such 
liens,  nor  to  be  responsible  therefor.  The 
plaintiff  can  bold  Maloney  for  tbe  amount 
thereof,  but  he  cannot  hold  appellants,  be- 
cause they  never  became  liable  therefor. 
Tbe  liability  fw  plaintiff  for  the  amount  of 
tbe  liens  was  a  statutory  liability,  and  not 
by  virtue  of  his  contract  with  Maloney.  The 
bond  given  by  appellants  was  that  Maloney 
-would  comply  with  the  covenants  of  his  con- 
tract There  is  no  covenant  in  the  contract 
that  the  building  shall  be  delivered  free  of 
liens,  nor  that  liens  shall  not  be  placed  up- 
on it  The  precise  question  at  bar  arose  in 
Cato  T.  Warrington,  37  Fla.  542.  19  South. 
883.  The  contract  there  provided  that,  for  a 
definite  sum,  the  contractor  would  finish  and 
deliver  certain  buildings  in  accordance  with 
given  plans  and  specifications.  The  obliga- 
tion of  the  sureties  was  that  the  contractor 
would  fulfill  in  every  particular  the  contract 
and  deliver  the  buildings  at  the  time  re- 
quired.   It  was  claimed   that   the   sureties 


were  responsible  to  the  owner  for  certain 
sums  paid  out  to  satisfy  liens  of  materiul- 
men  and  others.  The  court  held  otherwise, 
and  in  the  opinion  said:  "The  sureties  have 
a  right  to  stand  upon  the  strict  terms  of 
their  engagement,  and  we  discover  no  spe- 
cific agreement  on  their  part  to  indemnify 
appellant  against  liens  for  work  done  and 
materials  furnished  in  the  construction  of 
the  buildings,  nor  Is  such  liability  contained 
In  the  reasonably  necessary  Import  of  the 
terms  of  the  obllg^ation."  And  on  principle 
the  late  case  of  Cadenasso  v.  Antonelle,  127 
CaL  382,  69  Pac.  765,  la  in  point  It  was 
there  held  that  where  the  undertaking  of 
the  sureties  was  to  pay  all  persons  perform- 
ing labor  or  furnishing  materials  to  the  con- 
tractor, the  sureties  were  not  liable  to  thUrd 
X>artles  who  advanced  money  to  the  con- 
tractor. That  money  was  not  materials  fur- 
nished within  the  meaning  of  the  contract 
of  suretyship.  See,  also.  City  of  Sterling  v. 
Wolf,  103  111.  467,  45  N.  B.  218;  Simonson 
V.  Grant  36  Mtain.  439,  81  N.  W.  861.  Aa 
tbe  contract  bond,  and  findings  show  the 
question  to  be  one  of  law,  and  as  Uie  sure- 
ties are  not  liable,  a  new  trial  would  avail 
nothing. 

We  advise  that  the  Jndgmebt  be  reversed,, 
and  tbe  lower  court  directed  to  enter  Judg- 
ment upon  the  flndbigs  in  favor  of  the  ai>- 
pellants. 

We  concur:      HAYNB8,  C;  CHIPMAN,  C. 

FEB  CT7BIAM.  For  tbe  reasons  given  in. 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  the  lower  court  directed  to  enter 
Judgment  upon  the  findings  in  favor  of  the 
appellants. 


ENOS  V.  STEWABT  et  al.    (8.  P.  8,145.) 

(Supreme  Court  of  California.    Dec.  18,  1902.) 

REFORMATION  OP  INSTRDMBNTa-VOLUNTART 
DEEDS— STATUTES. 

1.  The  grantee  in  a  voluntary  deed,  defective- 
ly Executed,  is  not  entitled  to  have  tbe  deed' 
reformed  in  equity  after  the  grantor's  death, 
as  aRninst  the  grautor's  heirs  at  law. 

2.  Civ.  Code,  |  3399,  provides  that  in  a  case 
where,  by  reason  of  a  mutual  mistake,  a  writ- 
ten contract  does  not  truly  express  the  inten- 
tiou  of  the  parties,  it  may  be  revised  on  the  ap- 
plication of  the  "party  aggrieved."  Held,  that 
a  grantee  in  a  defective  voluntary  deed  was 
not  a  "party  aKKrieved."  within  such  statute, 
so  as  to  be  entitled  to  have  the  deed  reformed 
thereunder  In  equity  after  the  grautor's  death, 
as  against  tbe  letter's  heirs  at  law. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  coun- 
ty; W.  E.  Greene,  Judge. 

Action  by  I^oulsa  G.  Enos  against  James 
Stewart  and  others  for  the  reformation  of  a 
deed.  From  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.    Afllrmed. 

Geo.  B.  De  Oolia  and  Clinton  O.  Dodge, 
for  appellant  J.  P.  Langhome  and  Reed  8t 
Nusbaumer,  for  respondents. 
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COOPER,  O.  About  the  facts  of  this  case 
there  Is  no  controversy.  Louisa  Stewart  was 
the  daughter  of  appellant,  and  the  wife  of 
-defendant  James  Stewart,  who  will  herein 
be  called  the  "respondent"  She  died  on 
the  12th  day  of  November,  1900,  Intestate, 
leaving  surviving  her  the  appellant  and  the 
Tespondent  as  her  sole  heirs.  She  left  cer- 
tain real  estate,  which  was  her  separate 
.property.  Prior  to  her  death  she  had  given 
to  appellant  all  her  money  and  personal  prop- 
erty. She  left  no  will  and  made  no  provision 
for  respondent.  A  short  time  prior  to  her 
'death  she  executed  and  delivered  to  appellant 
n  deed  of  gift,  and  by  such  deed  she  In- 
tended to  convey,  and  thought  that  she  bad 
'Conveyed,  the  real  estate  In  contest  to  ap- 
pellant. By  a  mistake  of  the  party  who  pre- 
pared the  deed,  the  description  of  the  lands 
intended  to  be  conveyed  was  not  given,  but 
a  description  of  an  entirely  different  tract  of 
land.  The  object  of  this  action  is  to  obtain 
«  decree  reforming  the  deed  by  inserting  the 
'Correct  description,  and  to  have  the  title  of 
appellant  quieted  against  respondent  as  ad- 
ministrator of  the  estate  of  Louisa  Stewart, 
deceased.  The  real  estate  vested  by  oper- 
ation of  law,  subject  to  administration  and 
the  payment  of  debts,  in  the  appellant  and 
respondent  In  equal  proportions.  This,  there- 
fore, Is  an  action  by  a  grantee  under  a  vol- 
untary defective  conveyance  to  obtain  the 
-aid  of  a  court  of  equity  to  correct  and  reform 
the  conveyance  as  against  an  heir  at  law  who 
Is  unprovided  for  by  deceased.  If  the  deed 
bad  been  made  to  a  purchaser  for  a  valuable 
consideration,  It  would  in  equity  be  sustain- 
ed against  the  heirs,  and  reformed  so  as  to 
make  it  convey  the  land  intended  to  be  con- 
veyed. But  the  legal  title  to  the  land  sought 
to  be,  by  a  decree  of  court  of  equity,  read 
Into  and  made  a  part  of  the  deed,  is  now  cast 
In  appellant  and  respondent  equally,  as  belrg 
at  law  of  deceased.  It  is  a  universal  prin- 
ciple of  courts  of  equity  that.  In  all  cases 
where  relief  is  asked  by  aiding  and  correct- 
recting  mistakes  in  the  execution  of  instru- 
ments and  powers,  the  party  seeking  such  re- 
lief must  stand  upon  some  equity  superior 
to  that  of  the  party  against  whom  he  asks 
It  If  the  equities  are  equal,  the  law  must 
prevail,  and  the  court  will  remain  silent  and 
passive.  The  equities  of  respondent  are  at 
least  equal  to  those  of  appellant  It  is  the 
dictate  of  equity  and  natural  Justice  that  the 
property  of  a  wife  dying  without  issue  should 
go  In  part  to  her  surviving  husband.  This 
was  certainly  the  view  of  the  legislature  in 
enacting  our  statute  of  distributions,  for  In 
such  case  it  makes  the  husband  the  owner  of 
one-half  the  property.  If  this  be  so,  then  eq- 
uity would  say  to  appellant  that  she  should 
allow  tbe  respondent  his  one-half  the  prop- 
erty. A  court  of  equity  interferes  to  correct 
a  mistake  In  a  written  Instrument  only  In 
furtherance  of  Justice,  and  to  prevent  fraud 
or  some  injustice.  In  this  case,  by  refusing 
to  correct  the  deed,  no  fraud  or  injustice  is 


done  to  appellant.  She  has  lost  nothing,  be- 
cause she  paid  no  consideration  for  the  deed. 
She  has  been  deprived  of  nothing  the  law 
would  otherwise  give  ber.  It  is  true,  die 
Intention  of  the  grantor  is  not  carried  oot; 
but  It  would  have  been  equally  true  it  an  at- 
tempt had  been  made  to  make  a  wlU,  and  it 
had  been  defective  in  a  vital  part  Tbe  coort 
could  not  reform  a  will,  nor  make  it  so  that 
it  would  comply  with  the  law.  In  this  case 
the  deceased  intended  to  convey  the  proper- 
ty, but  she  did  not  do  so.  That  intention 
will  not  now  be  carried  out  in  favor  of  one 
who  paid  nothing  for  the  conveyance,  and 
against  a  lawful  heir. 

The  above  principles  are  supported  by  an 
unbroken  line  of  authorities.  It  was  long 
ago  said,  in  Dawson  v.  Dawson,  16  N.  C.  101, 
18  Am.  Dec.  573:  "The  old  beaten  ground, 
long  since  occupied  by  the  courts  of  equity, 
not  to  aid  voluntary  conveyances,  seems  to 
render  any  reasons  that  might  be  urged  to 
show  that  the  bill  should  be  dismissed  both 
trite  and  nnnecessary."  It  Is  said  In  2  Sto- 
ry, Eq.  Jnr.  {  177:  "For  the  same  reason, 
equity  will  not  supply  a  surrender  or  aid  the 
defective  execution  of  a  power,  to  the  disin- 
heritance of  the  heir  at  law."  The  following 
cases  directly  support  what  has  been  said: 
Henderson  v.  Dickey,  35  Mo.  120;  Hout  V. 
Hout  20  Ohio  St  119;  Powell  y.  Powell.  27 
Ga.  88,  73  Am.  Pec.  724;  Powell  v.  Morisey. 
98  N.  C.  426,  4  S.  B.  ISi,  2  Am.  St  Rep. 
S43;  Shears  v.  Westover,  110  Bllcb.  506,  68 
N.  W.  266;  Else  v.  Kennedy,  67  Iowa,  376, 
25  N.  W.  280;  Gwyer  v.  Spauldlng,  33  NeJ). 
673,  50  N.  W.  681;  Mulock  v.  Mulock.  31  N. 
J.  Eq.  602. 

Counsel  for  appellant  In  their  reply  brief, 
do  not  attempt  to  meet  the  many  cases  cited 
by  respondent  but  rely  upon  section  3399  of 
the  Civil  Code,  and  say:  "We  care  not  what 
the  construction  or  decision  of  Elastem 
courts  may  be  upon  this  subject  because  our 
Code  has  clearly  laid  down  the  mle;  and 
until  that  rule  is  changed  by  the  legislature 
it  remains  the  rule  in  this  state,  and  fully 
and  completely  governs  and  controls  the  law 
of  the  case  at  bar."  The  section  referred  to 
provides  that  In  case  where,  by  reason  of  a 
mutual  mistake,  "a  written  contract  does 
not  truly  express  the  intention  of  the  par- 
ties, it  may  be  revised  on  the  an>licatlon  of 
the  party  aggrieved."  If  we  concede  that  tbe 
word  "may"  means  "must"  it  does  not  fol- 
low that  an  instrument  must  be  revised, 
except  upon  the  application  of  the  party  ag- 
grieved, and  in  accordance  with  the  roles  of 
equity.  Tbe  party  aggrieved,  in  the  sense 
of  the  statute,  means  one  whose  pecnnlarr 
interest  is  affected  by  the  mistake.  It  would 
include  one  who  paid  value  for  land  which  by 
mistake  was  omitted  from  the  deed.  It 
does  not  include  appellant  who  is  not  ag- 
grieved, except  in  the  sense  that  she  may 
grieve  that  she  did  not  get  the  property.  In 
that  sense  tbe  respondent  might  be  said  to 
be  aggrieved  because  the  property  was  not 
Digitized  by  LjOOQ  IC 


CaL) 


WISHON  V.  SUPERIOR  COURT  OF  TULARE  COUNTY. 


1007 


conTeyed  to  blm.  But  the  section  was  never 
Intended  to  overthrow  well-settled  principles 
upon  which  equity  has  been  administered  un- 
der the  commoD'  law.  The  section  certainly 
does  not  contain  all  the  law  with  respect  to 
the  correction  of  mistakes  in  courts  of  eq- 
til^.  It  is  only  where  It  clearly  appears  that 
a  long-established  principle  is  Intended  to  be 
overthrown  that  the  court  will  give  sach  ef- 
fect to  a  statute.  In  re  Mills'  Estate  (CaL; 
Sept.  15,  1002)  70  Pac.  81. 

It  follows  that  the  judgment  should  be  af- 
firmed. 

We  concur:     HAYNES,  0.;    GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


WISHON  V.    SUPERIOR   COURT   OP   TU- 
LARE COUNTY  et  al.    (S.  P.  3,190.) 

<Supreme  Court  of  California.    Dec  16,  1902.) 

CONTEMPT— DECREE— TERMS. 

1.  Where  a  decree  was  that  complainant  was 
entitled  to  operate  a  certain  irrigation  ditch 
along  the  "south  line"  of  certain  land,  and  de- 
fendant, who  owned  the  land,  filled  up  a  portion 
of  the  ditch  north  of  the  line  established  by 
the  decree,  it  was  error  for  the  court,  in  con- 
tempt proceedings  against  her,  to  admit  evi- 
dence for  the  purpose  of  showing  that  the  de- 
scription of  the  ditch  in  the  judgment  was  not 
accurate,  and  find  her  gnilty  of  contempt. 

In  bana  Petition  by  Mary  K  Wlshon 
against  the  superior  court  of  Tulare  county 
and  the  acting  Judge  thereof  for  a  writ  of  re- 
view to  annul  an  order  adjudging  her  guilty 
of  contempt    Writ  Issued. 

Maurice  E.  Power,  for  petitioner.  Ghas.  O. 
L.amber8on,  for  respondents. 

HARRISON,  J.  Application  for  a  writ  of 
review.  The  affidavit  of  the  petitioner  sets 
forth  that  the  superior  court  of  Tulare  county 
rendered  Its  Judgment  May  18,  1900,  in  an  ac- 
tion then  pending  in  that  court,  wherein  J. 
H.  Stuffelbeem  was  plaintiff  and  Mary  Adels- 
baeh  et  al.  (including  the  petitioner  herein) 
were  defendants,  by  which  It  adjudged  and 
decreed  that  the  said  Stuffelbeem  was  the 
owner  of  the  right  of  way  for  a  ditch  across 
tbe  N.  E.  ^  of  section  14  in  a  certain  town- 
ship In  the  county  of  Tulare,  "with  tbe  north 
bank  thereof  on  the  south  line  of  the  north 
balf  of  the  northeast  quarter  of  said  section 
14,"  and  entitled  to  clean  out  and  operate  the 
said  ditch  for  the  purpose  of  conveying  water 
tbrough  tbe  same  to  his  lands  for  Irrlgratlon 
and  other  useful  purposes,  and  enjoining  the 
defendants,  and  each  of  them,  from  In  any 
manner  preventing  him  from  cleaning  out,  or 
opening  up,  or  operating  a  ditch  upon  said 
right  of  way;  that  the  petitioner  herein  was 
at  that  time,  and  is  still,  the  owner  of  certain 
land  "lying  north  of  the  south  line  of  the 
north  half  of  the  northeast  quarter  of  said 


section  14";  that  after  the  rendition  of  said 
judgment  John  Bashore  became  the  successor 
in  interest  of  said  Stuffelbeem  in  and  to  the 
said  ditch  and  the  right  of  way  therefor  de- 
scribed In  said  Judgment,  and  that  on  or 
about  March  10,  1902,  said  Bashore  opened 
up  said  ditch  (for  the  purpose  of  conveying 
water  therein  to  land  owned  by  him)  "across 
the  said  south  line  of  said  north  half  of  said 
northeast  quarter  of  said  section  14  for  a  dis- 
tance of  eighty-four  feet  over  and  across  the 
lands  of  the  petitioner  herein";  that  all  of 
the  said  ditch  for  said  distance  of  84  feet  "Is 
entirely  north  of  the  south  line  of  the  north 
half  of  the  northeast  quarter  of  said  section 
14,"  and  upon  the  lands  of  the  petition^:; 
that  thereafter  the  petitioner  filled  up  the 
ditch  lying  upon  her  said  lands,  but  has  never 
interfered  with  said  ditch  at  any  point  either 
upon  or  south  of  the  south  line  of  the  N.  % 
of  the  N.  B.  %  of  said  section  14.  Upon  an 
affidavit  setting  forth  the  aforesaid  Interrup- 
tion of  tbe  ditch  by  the  petitioner,  she  was 
dted  before  the  superior  court  to  show  cause 
why  she  should  not  be  punished  for  contempt 
in  violating  its  aforesaid  Judgment;  and  upon 
the  hearing  on  said  charge  the  court  admitted 
certain  parol  evidence,  over  the  objection  of 
the  petitioner,  for  the  purpose,  as  recited  In 
Its  order,  "of  showing  that  the  description  of 
said  ditch  In  the  said  Judgment  is  not  abso- 
lutely accurate,"  from  which  It  found  as  a 
fact  that  the  said  ditch  in  controversy  in  said 
action  was  located,  and  for  many  years  prior 
thereto  had  been  located,  "substantially  along 
the  line  upon  which  it  was  opened  up  by  said 
Bashore  on  or  about  the  said  lOtb  day  of 
March,  1902."  Upon  this  showing  the  court 
held  that  the  petitioner  had  violated  the  terms 
and  provisions  of  said  Judgment,  and  was  by 
reason  thereof  guilty  of  a  contempt,  and  im- 
posed upon  her  a  fine.  Thereupon  the  peti- 
tioner made  the  present  application  for  a  writ 
of  review  for  the  purpose  of  having  the  said 
order  of  the  court  annulled  upon  the  ground 
that  its  action  In  the  premises  was  without 
its  jurisdiction. 

Upon  the  facts  set  forth  In  the  application 
of  the  petitioner,  the  court  had  no  Jurisdiction 
to  adjudge  her  guilty  of  contempt  for  the  act 
of  filling  up  the  ditch  upon  her  lands,  or  to 
punish  her  therefor.  By  the  Judgment  in  the 
original  action  the  north  bank  of  the  ditch 
was  determined  to  be  "on  the  south  line  of 
the  north  half  of  the  northeast  quarter  of  sec- 
tion 14,"  and  In  the  same  Judgment  the  peti- 
tioner was  declared  to  be  the  owner  of  the 
lands  lying  north  of  said  line.  The  absolute 
verity  which  the  Judgment  Imports  Includes 
the  location  of  the  ditch  itself,  as  well  as  a 
determination  of  the  rights  of  the  parties  in 
reference  thereto.  The  court  was  without  Ju- 
risdiction to  hold  the  petitioner  guilty  of  con- 
tempt by  reason  of  her  Interference  with  the 
ditch  upon  her  own  lands  at- a  point  outside 
of  Its  lines  as  defined  in  the  judgment  She 
was  entitled  to  stand  upon  the  exact  terms  of 
the  Judgment,  and  the  court  was  not  at  lib- 
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erty  to  receive  parol  evidence  for  the  purpose 
of  showing  that  the  Juclgiueut  might  have  lo- 
cated tlie  ditch  in  a  different  position,  or,  as  Is 
recited  In  Its  order,  "for  the  purpose  of  show- 
ing that  the  description  of  said  ditch  In  the 
said  Judgment  is  not  absolutely  accurate." 

It  Is  therefore  ordered  that  a  writ  of  re- 
view issue  out  of  this  cotvt  to  the  respond- 
ents, commanding  them  to  certify  fully  to 
this  covrt,  within  20  days  from  the  service 
thereof  upon  them,  a  transcript  of  the  record 
and  proceedings  in  the  matter  of  the  order  ad- 
judging the  petitioner  guilty  of  contempt, 
and  that  in  the  meantime  they  desist  for  fur- 
ther proceedings  therdu. 

We  concur:  GAROUTTBX  J.;  VAN  DYKB, 
X:  McPARLAND,  J.;  TEMPLE,  J. 


McCABE  V.  HEALT  et  al.    (Sac.  934.) 

(Supreme  Court  of  California.    Dec.  16,  1902.) 

WILLS— CONTRACT  TO  DEVISB-ACTION  TO  EN- 
FORCE—ADMINISTRATOR AS  PARTY— ATTOR. 
NEY  OF  ADMINISTRATOR  APPEARINQ  FOR 
PLAINTIFF. 

1.  An  uncle  verbally  agreed  with  his  nephew, 
a  boy  of  14,  and  with  the  boy's  mother  and 

guardian,  that  if  the  boy  would  accompauy 
im,  the  nncle,  from  Ireland,  to  the  uncle's 
American  home,  and  there  assist  him.  and  ac- 
cept his  care  and  instruction,  he  woald  treat 
him  as  a  son,  and  will  to  him  all  bis  property. 
For  17  years  the  boy  faithfully  fulfilled  bis 
agreement,  but  the  uncle  died  intestate,  with- 
out any  rights  in  Inuoceut  third  parties  inter- 
vening. Held,  that  the  nephew  was  equitably 
entitled  to  the  estate,  subject  only  to  admin- 
istration. 

2.  \\'bere  an  action  is  brought  to  secure  in  ef- 
fect the  specific  performance  of  a  contract  by 
an  intestate  to  will  bis  estate  to  plaintiff,  and 
tbe  result  of  the  action  will  affect  only  the 
resirlue  of  the  estate  after  administration,  the 
administrator  is  not  a  necessary  party. 

3.  It  dues  not  constitute  fraud  for  the  attor- 
neys of  tile  administrator  to  act  for  the  plain- 
tiff in  the  action,  since  the  administrator  is 
not  a  proper  party  to  tbe  litigation. 

Van  Dylce,  J.,  dissenting. 

In  banc.  Appeal  from  superior  court,  Las- 
sen county;   F.  A.  Kelley,  Judge. 

Action  by  Ulty  McCabe  against  James 
Uealy  and  others.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendants  appeal.  Af- 
firmed. 

W.  M.  Boardman,  M.  Marsteiler,  Frank  J. 
Sullivan,  Albeit  M.  Johnson,  A.  A.  De  Ligne, 
James  T.  Boyd,  and  Wm.  U.  O'Brien,  for  ap- 
pellants. Goodwin  &  Goodwin  (N.  J.  Barry, 
of  counsel),  for  respondent. 

GAKOUTTB,  J.  The  basic  facts  upon 
which  this  litigation  has  been  inaugurated  are 
these:  Matthew  Uealy.  M  years  of  age,  en- 
gaged in  the  stock  raising  business,  and  of 
considerable  means,  lived  in  Lassen  county, 
state  of  California,  in  the  year  1881,  and  for 
a  long  time  prior  thereto.  Be  had  not  a  rel- 
ative in  the  United  States,  and  during  that 
year  he  returned  to  his  old  home  In  Ireland, 
to  visit  bis  brother  and  two  sisters  there  re- 


Biding,  lie  had  been  absent  from  tbe  land 
of  his  birth  for  37  years,  and  for  25  years 
last  past  his  relatives  had  thought  him  dead. 
Plaintiff,  Ulty  McCabe,  was  then  a  boy  of 
14  years  of  age,  residing  there  with  his  moth- 
er, bis  father  being  dead,  and  she  being 
Ueaiy's  sister.  Upon  his  visit  Bealy  fancied 
this  boy.  and  after  repeated  importunities  ad- 
dressed to  bis  brother,  who  was  guardian  of 
the  boy,  and  also  addressed  to  the  boy  and 
bis  mother,  to  the  end  that  he  might  accom- 
pany him  upon  his  return  to  California,  he 
(Uealy)  finally  agreed  with  plaintiff  aind 
plaintiff's  mother  and  bis  guardian  that,  'if 
the  two  latter  w«uld  surrender  plaintiff  to  bis 
care  and  control,  and  If  plaintiff  would  ac- 
company him  to  his  home  in  Oallfomla,  and 
there  accept  his  care,  instruction,  and  direc- 
tion, and  Industriously  learn  and  care  for  his 
(Healy's)  business,  bis  property,  and  personal 
Interests,  and  continue  so  to  do  as  long  as  be, 
said  Uealy,  lived,  he  would  take  good  care 
of  plaintiff,  treat  htm  in  all  respects  sb  if  he 
was  his  own  son,  and  upon  bis  death  plain- 
tiff should  have  all  tbe  property  of  every 
character  and  wheresoever  situated  which  be 
(Healy)  should  own  at  the  time  of  his  death, 
and  that  he  would  will  to  plaintiff  all  of  his 
estate."  Plaintiff,  his  mother,  and  his  guard- 
Ian  accepted  this  proposition  made  by  Healy, 
and  upon  the  strength  of  these  promises  plain- 
tiff was  given  into  the  possession  of  Healy, 
brought  by  him  from  Ireland  to  Lassen  coun- 
ty, Cal.,  and  for  17  years  these  two  people 
lived  together,  keeping  faith  to  the  full  let- 
ter and  spirit  of  the  aforesaid  anderstanding. 
During  the  later  years  of  Healy's  life,  under 
the  care  and  guidance  of  this  plaintiff,  his 
business  Interests  prospered  and  Increased; 
and  for  several  years  prior  to  Healy's  death 
bis  whole  property,  consisting  of  ranches, 
cattle,  and  horses,  was  under  the  actual 
control  and  In  the  possession  of  plaintiff,  by 
virtue  of  the  understanding  entered  Into  Ui 
Ireland,  and  subsequently  agreed  to  and  rat- 
ified by  both  parties  at  the  time  the  prop- 
erty was  placed  in  the  possession  of  plalntitL 
Unfortunately  for  plaintiff,  Healy  died  Intes- 
tate, and  this  action  la  now  brought  for  tlie 
purpose  of  securing  a  decree  to  the  effect 
that,  subject  to  administration,  tbe  title  4tf 
Healy's  estate  should  l>e  declared  vested  In 
plaintiff. 

The  principle  of  law  Invoked  by  this  bin 
cannot  be  gainsaid,  and  it  Is  well  stated  by 
Prof.  Pomeroy  In  his  work  on  Specific  Per- 
formance (page  268)  In  this  language: 
"Courts  of  equity  will,  under  special  drcum- 
Rtances,  enforce  a  contract  to  make  a  will 
or  to  make  a  certain  testamentary  dispo^ 
tlon;  and  this  may  be  done  even  when  the 
agreement  was  parol,  where,  in  reliance  up- 
on the  contract,  the  promisee  has  changed 
his  condition  and  relations  so  that  a  refusal 
to  complete  the  agreement  would  be  a  frand 
upon  him.  The  relief  is  granted,  not  by 
ordering  a  will  to  be  made,  but  by  regarding 
the  property  in  the  hands  of  the  heirs,  dev- 
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Isees,  assignees,  or  representatives  of  the  de- 
ceased promisor  as  impressed  with  a  trust 
in  ravor  of  the  plaintiff,  and  by  compelling 
defendant,  who  must,  of  course,  belong  to 
some  one  of  these  classes  of  persons,  to  make 
such  a  disposition  of  the  property  as  will 
carry  out  the  intent  of  the  agreement"  In 
Owens  T.  McNally,  113  CaL  444,  45  Pac. 
710,  33  L.  R.  A.  369,  the  court,  in  speaking 
of  the  general  principle  here  InTOired,  de- 
clared It  to  be  supported  "by  the  overwhelm- 
ing  weight  of  authority."  And  Mr.  Freeman, 
in  his  note  to  Jolmson  v.  Hubbell,  66  Am. 
Dec.  ^&i,  In  discussing  this  question,  declares: 
"It  is  not  only  in  harmony  with  sound  prin- 
ciple that  a  person  may  make  a  valid  agree- 
ment binding  himself  to  dispose  of  his  prop- 
erty in  a  particular  way  by  last  will  and 
testament  but  it  is  supported  by  an  almost 
nnbroken  current  of  authorities,  both  E<nglish 
and  American."  The  author  then  cites  scores 
of  cases  in  support  of  the  principle  enunciat- 
ed. In  Owens  v.  McNally,  supra,  an  addi- 
tional element  was  recognized  as  necessary 
before  a  chancellor  would  be  Justified  in 
granting  equitable  relief  in  cases  of  this  char- 
acter, and  that  element  was  to  the  effect 
that  the  granting  of  the  relief  must  not  oper- 
ate In  the  commission  of  gross  injustice  to 
Innocent  third  parties.  It  therefore  follows 
In  this  case  that  If  the  deceased,  Matthew 
Healy,  for  an  adequate  consideration,  agreed 
to  leave  a  will  upon  his  death  by  Its  terms 
jTlving  all  of  his  estate  to  the  plaintiff,  and 
that  be  died  without  leaving  such  a  will,  and. 
If  plaintiff  cannot  be  placed  in  statu  quo, 
and  the  failure  of  the  deceased,  Healy,  to 
leave  the  will  as  agreed  works  a  fraud  upon 
plaintiff,  and  the  granting  of  equitable  relief 
to  plaintiff  would  not  work  a  gross  injus- 
tice upon  innocent  third  parties,  then  a  court 
of  equity  will  enforce  Healy's  agreement  by 
declaring  his  heirs  constructive  trustees  of 
the  title  cast  upon  them  by  reason  of  his 
dying  intestate.  The  facts  of  this  case,  when 
tested  by  the  law  as  the  court  finds  It  de- 
mand the  relief  given  by  the  chancellor's  de- 
cree. Indeed,  upon  Its  facts,  the  case  is  im- 
pregnable. In  an  examination  of  many  cases 
where  relief  has  been  decreed  similar  to  that 
here  sought  we  find  no  case  where  the  facts 
appeal  more  convincingly  to  the  chancellor 
than  they  do  in  the  case  at  bar.  Appellants, 
In  their  brief,  have  cited  no  case  where  re- 
lief has  been  denied  upon  facts  In  any  sub- 
stantial degree  similar  to  those  here  present- 
ed, and  It  Is  doubtful  if  there  Is  such  a  case 
to  be  found  in  the  law  books.  It  is  not  plain 
to  the  nndwstanding  what  additional  ele- 
ment in  the  nature  of  further  covenants  be- 
tween Healy  upon  the  one  part  and  the  boy, 
his  guardian,  and  his  mother  upon  the  other 
part  could  have  been  inserted  into  this  con- 
tract which  would  have  given  It  greater  le- 
gal strength. 

It  Is  not  the  purpose  of  this  opinion  to  an- 
alyze in  detail  cases  from  sister  Jurisdictions 
where  relief  has  been  decreed  upon  facts  In 
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no  way  more  commendable  to  the  chancellor 
than  those  before  us  on  this  appeal.  But  the 
court  will  content  itself  with  a  citation  of 
those  cases,  accompanied  by  short  extracts 
taken  from  some  of  them.  Burns  v.  Smith,  21 
Mont  251,  53  Pac.  742,  60  Am.  St  Rep.  653; 
Kofka  V.  Roslcky.  41  Neb.  328.  59  N.  W.  78S, 
25  L.  R.  A.  207.  43  Am.  St  Rep.  685;  John- 
son ▼.  Hubbell,  10  N.  J.  Eq.  332,  64  Am.  Dec. 
773;  Svanburg  v.  Fosseen,  76  Minn.  359,  78 
N.  W.  4,  43  li.  R.  A.  427,  74  Am.  St  Rep. 
490;  Van  Dnyne  v.  Vreeland,  12  N.  J.  Gq. 
142;  Wright  v.  Wright  99  Mich.  170,  58  N. 
W.  54,  23  U  R.  A.  196;  Sutton  v.  Hayden, 
62  Mo.  101;  Sharkey  v.  McDennott,  91  Mo. 
047,  4  S.  W.  107,  60  Am.  Rep.  270;  Healey 
V.  Simpson,  113  Mo.  340.  20  S.  W.  881;  Brln- 
ton  V.  Van  Cott,  8  Utah,  33,  33  Pac.  218; 
Uodine  v.  Kldd  (Sup.)  18  N.  Y.  Supp.  335; 
Rivers  V.  Rivers'  Kx'rs,  3  Desaus.  Eq.  195, 
4  Am.  Dec.  600;  Schutt  v.  Society,  41  N.  J. 
Eq.  115,  3  Atl.  308.  In  Jaffee  v.  Jacobson, 
48  Fed.  21,  1  C.  C.  A.  24,  14  L.  R.  A.  352, 
the  Judge,  after  denying  relief  upon  Insuffi- 
cient facts,  said:  "In  all  the  cases  called  to 
our  attention  in  which  relief  was  afforded  It 
appears  that  the  promisees  bad  substautlally 
dlscbarged  the  obligations  which  they  had 
severally  assumed.  In  most  if  not  all,  in- 
stances they  had  lived  In  the  promisor's 
household  as  members  of  his  family,  and  had 
rendered  faithful  and  effectual  services  for  a 
long  period  of  years.  It  was  not  possible, 
therefore,  to  admhiister  adequate  relief  other- 
wise than  by  decreeing  specific  performance." 
In  Bums  v.  Smith,  21  Mont  251,  53  Pac.  742, 
60  Am.  St  Rep.  663,  the  court  said:  "We 
come  to  this  conclusion  more  readily  as  we 
are  of  the  opinion  that  the  parties  to  the  al- 
leged contract  never  contemplated  that  the 
services  of  plaintiff  were  to  be  or  could  be 
compensated  In  money,  and  because  the  par- 
ties cannot  now  be  placed  in  statu  quo.  Be- 
sides, there  are  no  intervening  rights  of  third 
parties  or  innocent  holders  of  the  estate 
Involved.  •  •  •  We  think  such  disposi- 
tion of  the  case  is  but  the  carrying  out  of 
the  cherished  intention  and  desire  and  con- 
tract of  the  deceased  in  relation  to  his  es- 
tate. The  deceased  had  the  right  to  dis- 
pose of  his  property  as  he  pleased;  and  his 
contract  to  dispose  of  It,  when  free  from 
fraud.  Imposition,  and  surprise,  and  being 
reasonable  and  moral,  will  be  carried  out  ani) 
enforced  by  a  court  of  equity.  This  is  equi- 
ty. This  Is  right  It  is  real  Justice  to  carry 
out  and  enforce  such  contracts  according  to 
the  Intention  of  the  parties  In  such  cases." 
This  language  to  the  letter  meets  the  facts 
of  the  case  at  bar.  In  Brlnton  v.  Van  Oott, 
8  Utah,  33,  33  Pac.  218,  the  facts  In  all  sub- 
stantlals  are  similar  to  those  of  the  present 
case,  and  the  court  there  said:  "On  that  day 
Lydia  Davis  proposed  to  plaintiff,  who  was 
then  a  girl  of  sixteen  years,  that  if  she 
would  come  and  live  with  and  take  care  of 
her  until  the  time  of  her  death,  she  would 
leave  all  her  property  to  plaintiff,  and  her 
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property  should  belong  to  the  plaintiff  at  the 
time  of  her  death.  •  •  •  After  consider- 
ing the  matter,  the  offer  was  accepted,  and 
she  went  and  lived  with  Lydia  Davis  on  the 
terms  of  the  agreement  so  made  and  accept- 
ed, became  a  part  of  her  family,  worked  for 
her  and  lived  with  her,  and  did  and  perform- 
ed everything  that  a  daughter  could  do  for 
said  Lydla  Davis  while  she  lived.  •  •  • 
Lydia  Davis  was  in  health,  and  owned  her 
property.  She  bad  an  undoubted  right  to 
dispose  of  it  during  her  life  as  she  saw  fit  to 
do.  She  knew  the  disadvantage  of  living 
alone.  She  had  no  relatives  living  in  this 
country,  and  no  one  to  cherish,  love,  and  care 
for  her  in  her  declining  years.  She  knew  the 
plaintiff,  probably  had  become  attached  to  her 
during  the  time  the  previous  services  were 
rendered  by  her.  She  sought  her  services  and 
care  as  those  best  calculated  to  serve  her 
purpose  during  the  remainder  of  her  life,  and 
was  to  reward  her  by  bestowing  upon  her  all 
the  property  she  had  at  her  death.  She  had 
confidence  in  the  honesty  and  Integrity  of  the 
plaintiff.  It  seems  that  confidence  was  well 
bestowed.  The  plaintiff  not  only  accepted 
the  offer,  but  satisfactorily  performed  her 
part  of  the  contract  •  •  •  It  required 
this  young  girl  to  give  up  plans  of  future  in- 
dependence,— home  and  family,— and  probably 
devote  all  the  earlier  period  of  her  life,  de- 
votion, affection,  and  services  to  this  friend- 
less old  lady.  *  *  *  It  appears  from  the 
complaint  that  the  deceased  was  well  satis- 
fled  with  the  agreement  she  had  made,  and 
that  it  was  carried  out  according  to  her 
wishes.  The  advices  rendered  were  of  such 
a  peculiar  character  that  it  would  be  ex- 
ceedingly difficult,  and  probably  impossible, 
to  estimate  their  value  to  the  deceased  by 
any  pecuniary  standard.  It  is  evident  from 
the  contract  deceased  did  not  intend  to  meas- 
ure such  services,  care,  and  company  of  the 
plaintiff  by  any  such  pecuniary  standard. 
The  plaintiff  havhig  performed  her  part  of 
the  mutual  agreement  under  the  circumstan- 
ces alleged  in  the  complaint,  and  the  deceased 
having  derived  the  full  benefits  of  such  con- 
tract as  was  contemplated  by  the  parties,  wo 
think  a  failure  on  the  part  of  the  defendant 
to  perform  Its  part  would  work  a  fraud  up- 
on the  rights  of  the  plaintiff,  and  that  a 
specific  performance  should  be  decreed." 
There  Is  much  more  In  the  facts  of  the  case 
at  bar  to  commend  Itself  to  the  chancellor 
than  can  be  found  in  the  case  Just  quoted. 
In  Healey  v.  Simpson,  113  Mo.  340.  20  S. 
W.  8»1,  the  court  said:  "And  when  the 
mother  sent  her  child  to  dwell  In  another's 
family  In  a  distant  state,  she  yielded  much 
affection  and  love;  and  Brewster,  by  the 
same  act,  gained  the  companionship  of  one 
who  added  much,  no  doubt,  to  his  enjoyment 
of  life.  •  •  *  In  the  very  nature  of 
things,  nine  years  In  the  life  of  a  child  so 
change  conditions  that  it  Is  out  of  the  pow- 
er of  an  earthly  tribunal  to  restore  the  par- 
ties to  their  original  situation  and  environ- 


ment, and  the  courts  therefore  compel  tbos 
to  stand  upon  and  abide  by  the  record  they 
have  made." 

Appellants  seek  for  consolation  In  the  Cali- 
fornia case  of  Owens  v.  McNaily,  supra,  but 
no  consolation  is  found  for  them  there.  In 
that  case  the  court  denied  relief  because  sub- 
sequent to  the  making  of  the  contract  Mc- 
Naily, the  promisor,  married,  and  his  wife 
was  living  at  the  time  of  bis  death.  In 
speaking  of  this  marriage,  the  court  said: 
"The  only  permissible  conclusion  is,  therefMe; 
that  the  parties  contracted  in  contemplatioo 
of  that  event  Upon  its  happening  the  rights 
of  innocent  third  parties  intervened,  and  a 
decree  of  specific  performance  could  not  be 
awarded."  To  have  granted  the  relief  sought 
In  that  case  would  have  visited  a  great  hi- 
justice  upon  the  wife,  an  innocent  third  party, 
and  this  chancery  will  not  do,  and  it  Is  plain 
upon  a  reading  of  the  opinion  that  relief  was 
denied  in  that  case  by  reason  of  tbls  mar- 
riage. This  Is  apparent  for  we  find  the  fol- 
lowing language  of  the  court  at  the  threshold 
of  the  discussion  of  this  question:  "But  we 
pass  to  a  much  more  serious  qnestion,— 
whether  specific  performance.  If  decreed  in 
this  case,  would  not  be  harsh  and  oppressive, 
and  unjust  to  Innocent  thh^  parties."  And 
it  is  plain  the  decree  was  reversed  for  this 
reason,  notwithstanding  the  following  lan- 
guage may  be  found  in  a  previous  portion  of 
the  opinion:  "Neither  the  lengrth  of  time 
which  plahitlff  was  to  spend  in  living  with 
and  caring  for  the  intestate  is  made  c^tahi. 
nor  the  kind  or  character  of  the  sauces 
which  she  was  to  render.  What  position  she 
was  to  occupy  In  his  household  Is  not  made 
plain.  Whether  she  was  to  remain  tta^e  In  the 
capacity  of  a  daughter,  housekeeper,  or  menial 
servant  Is  In  doubt"  In  the  case  at  bar  none 
of  the  difficulties  here  suggested  present  them- 
selves when  the  facts  are  examined,  for  in 
this  case  the  length  of  time  which  plaintiff 
was  to  spend  In  living  with,  working,  and 
carbig  for  the  Intestate  is  certain.  The  kind 
and  character  of  services  which  be  was  to 
render  is  definite  and  certain.  The  position 
which  he  was  to  occupy  bi  the  household  is 
made  plain,— he  was  to  be  treated  as  the  sod 
of  Healy. 

The  administrator  of  the  estate  of  Healy, 
deceased,  was  not  made  a  party  defendant  by 
the  bill,  and  it  is  now  asserted  that  the  de- 
murrer should  have  been  sustained  upon  the 
ground  of  nonjoinder  of  parties  defendant 
Necessarily,  this  contention  goes  to  the  length 
of  asserting  that  a  decree  rendered  without 
the  presence  of  the  administrator  as  a  party 
defendant  is  absolutely  void.  Section  379  of 
the  Code  of  Civil  Procedure  provides:  "Any 
person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controversy  ad- 
verse to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment of  the  question  involved  therein."  Nec- 
essary parties  defendant  to  an  action  Id 
equity  are  those  without  whom  no  valid  dfr- 
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CKC  can  be  made.  And  when  an  Individual 
has  an  Interest  or  right  In  the  subject-matter 
of  the  litigation,  which  Is  liable  to  be  destro7- 
ed  or  diminished  by  the  plaintiff's  success  In 
the  litigation,  he  has  an  interest  which  makes 
him  a  necessary  par^.  Tested  In  the  cru- 
cible of  both  reason  and  authority,  the  court 
concludes  that  the  administrator  of  the  es- 
tate of  Healy,  deceased,  was  not  a  necessary 
party  defendant  to  the  present  litigation.  Up- 
on sound  reason  it  is  plain  he  has  no  interest 
in  the  result  of  the  iltigatloo.  This  litigation 
involves  solely  the  ownership  of  the  residue  of 
the  estate  of  Matthew  Healy,  deceased,— a 
matter  in  which  the  administrator  has  no 
possible  interest;  a  question  to  him  of  indif- 
ferent concern.  Upon  principle  this  litigation 
is  in  no  respect  different  from  that  where 
Jones  is  contesting  against  Smith  as  to  which 
of  them  is  the  heir  and  entitled  to  the  residue 
of  Bealy's  estate.  In  such  case  the  adminis- 
trator would  be  overzealous  and  presumptu- 
ous if  he  IntK-jected  himself  as  a  party  into 
tliat  legal  controversy.  Here  his  rights  are  in 
no  way  affected  by  the  decree  rendered  in 
accordance  with  the  prayer  of  plalntlfTs  bill. 
It  therefore  follows  that,  if  he  were  made  a 
party  defendant,  he  would  be  unable  to  pre- 
sent an  answer  to  the  bUi  that  could  stand 
alone.  Again,  he  is  not  a  necessary  party  to 
the  bill,  for  no  relief  from  the  court  Is  asked 
against  him,  and  In  fact  no  relief  was  taken 
against  him  by  the  decree.  It  may  be  fur- 
ther suggested  that  it  is  not  conceivable  what 
character  of  Judgment  could  have  been  taken 
against  him  which  would  have  affected  his 
rights  and  Interest  as  admlnisti-ator  of  the  es- 
tate. The  law  of  this  state,  evidenced  by 
many  decisions  of  this  court,  forbids  an  ad- 
ministrator of  an  estate  from  participating  in 
litigation  of  the  character  presented'  by  the 
record  brought  here  upon  this  appeal.  This 
court  has  many  times  decided  that  under  like 
circumstances  to  those  here  presented  the  ad- 
ministrator Is  a  wholly  Indifferent  party.  It 
is  for  the  court  to  say  to  whom  the  residue  of 
the  estate  shall  go,  and  under  what  conditions 
it  shall  go,  and  it  Is  the  duty  of  the  admin- 
istrator to  deliver  the  residue  of  the  estate  to 
the  parties  designated  by  the  court.  In  re 
Wright's  Estate,  48  Cel.  550;  Rosenbnrg  t. 
Frank,  58  Cal.  420;  Roach  v.  Coffey,  73  Cai. 
282,  14  Paa  840;  Ooldtree  t.  Thompson,  83 
Cal.  420,  23  Pac.  883;  Jones  v.  lament  118 
Cat.  ««,  60  Pac.  766,  62  Am.  St  Rep.  251. 
For  a  further  consideration  of  the  particular 
question  here  discussed  the  court  also  refers 
to  In  re  Healy's  Estate  (Sac.  K>8)  70  Pac. 
455,  where  it  is  said.  In  speaking  of  this  liti- 
gation: "It  is,  in  effect  a  suit  to  determine 
a  controversy  between  the  different  heirs  as 
to  their  respective  rights  of  Inheritance,  and 
In  such  a  controversy  it  Is  well  settled  that 
the  administrator  has  no  interest  but  is  a 
mere  officer  of  the  court,  holding  the  estate  as 
a  stakeholder,  to  be  delivered  to  those  whom 
the  court  shall  decide  to  be  entitled  thereto. 
Roach  T.  Coffey,  73  Cal.   281,   14  Pac.  840. 


The  complaint  sets  forth  no  clahn  against  ihe 
estate  of  the  deceased,  or  against  the  adminis- 
trator, or  against  his  right  to  retain  the  pos- 
session of  the  property  during  the  adminis- 
tration of  tlie  estate,  or  against  the  applica- 
tion of  any  of  the  property  in  his  hands  to  the 
purposes  of  such  administration.  *  *  *  In 
the  action  of  Ulty  McCabe  the  administrator 
is  not  brought  within  either  of  these  condi- 
tions, and  there  was,  therefore,  no  ground  np- 
on  which  he  would  have  been  authorized  to 
seek  to  intervene  therein,  or  Justified  in  ex- 
pending the  money  of  the  estate  in  defending 
the  action  against  the  plaintiff." 

Some  claim  is  advanced  to  the  effect  that 
the  attorneys,  in  representing  this  plaintiff, 
are  guilty  of  fraud,  inasmuch  as  they  were 
at  the  same  time  acting  as  attorneys  for  Hos- 
selkuB,  the  administrator  of  the  estate  of 
Healy.  There  is  nottiing  whatever  in  tills 
claim.  Hosselkus  not  even  being  a  proper 
party  to  the  present  litigation,  as  the  court 
here  decides,  therefore,  there  is  no  reason  In 
law  why  these  attorneys  should  not  be  com- 
petent to  represent  this  plaintiff.  And  it  was 
so  decided  upon  the  appeal  in  Re  Healy's  Es- 
tate supta.  The  court  there  said:  "Whether 
the  contract  between  Matthew  Healy  and  Ulty 
McCabe  had  been  made  or  not  was  no  con- 
cern of  the  administrator,  and  did  not  affect 
his  functions  in  the  administration  of  the  es- 
tate, or  his  relations  to  any  of  its  propwty 
in  his  possession.  If  in  fact  the  contract 
was  made  as  alleged  in  the  complaint,  Ulty 
McCabe  had  the  right  to  have  it  enforced  as 
against  the  other  heirs  (Owens  v.  McNally, 
113  Cal.  444,  45  Pac.  710,  33  L.  R.  A.  369), 
and,  as  the  making  of  the  contract  was  dis- 
puted by  the  othn:  heirs,  he  had  the  right  to 
institute  an  action  for  the  purpose  of  estab- 
lishing that  fact,  and  for  that  purpose  he 
was  at  libo-ty  to  employ  as  his  attorneys 
the  attorneys  of  the  administrator.  The  right 
of  one  heir  to  contract  with  another  for  the 
conveyance  of  his  Inheritance  is  unquestioned, 
as  Is  also  the  right  to  enforce  such  contract; 
and  the  attorney  for  the  administrator  Is  not 
precluded  from  acting  as  the  attorney  for  its 
enforcement." 

For  the  foregoing  reasons,  the  Judgment  Is 
affirmed. 

We  concur:  HARRISON,  J.;  McFAR< 
LAND,  J.;    HENSHAW,  J. 

VAN  DYKE,  J.  I  dissent  It  may  be  con- 
ceded  that  a  court  of  equity  will  specifically 
enforce  an  agreement  of  the  kind  under  con- 
sideration under  certain  conditions.  Among 
such  conditions  required  are  that  the  serv- 
ices rendered  or  acts  done  by  the  promisee 
are  not  susceptible  of  a  money  valuation; 
that  they  are  of  such  peculiar  character  that 
it  is  Impossible  to  estimate  their  value  by  a 
pecuniary  standard,  and  where  the  party 
who  has  performed  such  services  could  not 
be  restored  to  the  situation  in  which  he  was 
before  the  rendition  of  the  swvices.  ^ntM^ 
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<)ue8tloi)  whether  relief  shall  be  granted  or 
denied  in  a  particular  case  addresses  itself 
peculiarly  to  the  conscience  of  the  chancellor, 
and,  before  plaintiff  entitles  himself  to  it, 
many  considerations  are  to  be  entered  into 
and  are  to  be  weighed.  If  the  contract  be 
IndeBnite  and  uncertain,  and  a  remedy  asked 
for  harsh  or  oppressive  or  unjust  to  innocent 
third  parties,  or  against  public  policy,  or  in- 
equitable, such  a  contract  will  not  be  spe- 
ciUcally  enforced.  Owens  t.  McNally,  113 
CaL  444,  45  Pac.  710,  33  L.  R.  A.  369,  was 
a  case  In  many  essential  particulars  similar 
to  the  one  under  consideration.  Lawrence 
McNally  was  a  brother  of  the  plalntiGTs 
mother,  and  resided  at  the  time  at  Eureka, 
Humboldt  county,  and  it  is  found  by  the 
trial  court  in  that  case  that  in  1881  said  Mc- 
Nally, never  having  tteen  married,  and  64 
years  old,  went  to  the  state  of  Michigan,  and 
then  and  there  represented  to  the  plaintiff 
and  to  her  parents  that  he  was  possessed  of 
money  and  property  worth  more  than  $20,- 
'000,  and  that  he  had  no  one  to  care  for  him; 
that  he  desired  that  the  plaintiff  should  leave 
lier  home  and  parents,  and  accompany  him 
to  California,  and  thereafter  live  with  him 
and  care  for  him;  and  then  and  there  said 
Lawrence  McNally  promised  and  agreed  with 
plaintiff  that,  if  she  would  accompany  him 
to  California,  and  live  with  him  and  care  for 
him,  he  would  give  or  bequeath  to  her  all 
property  which  he  might  own  at  the  time  of 
bis  death.  Under  this  agreement  plaintiff 
left  her  home  and  parents,  accompanied  Mc- 
Nally to  California,  and  from  that  time 
imtil  bis  marriage,  in  1893,  lived  with  him, 
and  took  care  of  him,  and  devoted  her  time, 
labor,  and  energy  caring  for  his  health  and 
'Comfort  and  duly  performed  all  the  condi- 
tions of  said  contract  on  her  part  to  be  per- 
formed by  the  terms  thereof.  McNally, 
however,  married,  and  at  bis  death  left  sep- 
arate estate  In  real  and  personal  property 
in  the  county  of  Humboldt  of  the  value  in 
excess  of  $20,000.  The  court  having  found 
the  contract  as  stated  in  the  complaint,  and 
also  that  the  plaintiff  had  i)erformed  all  the 
-conditions  on  her  part  to  be  performed  In 
accordance  therewith,  as  a  matter  of  law 
concluded  that  as  the  contract  was  In  rela- 
tion to  real  property,  It  was  within  the  stat- 
ute of  frauds;  that  the  services  rendered  and 
the  care  bestowed  by  the  plaintiff  under  the 
contract  were  not  of  so  peculiar  or  excep- 
tional nature  as  that  they  could  not  be  com- 
pensated for  In  money,  and  that  her  per- 
formances of  these  services  and  her  be- 
stowal of  this  care  did  not  operate  as  a  part 
performance,  which  would  take  the  contract 
«ut  of  the  operation  of  the  statute  of  frauds; 
that  the  contract  was  in  relation  to  both  real 
and  i)er8onal  property,  and  it  was,  therefore, 
to  be  regarded  as  an  entirety,  and  could  not 
be  enforced  as  to  the  personal  property;  and 
judgment  was  accordingly  entered  for  the 
-defendants,  who  consisted  of  the  widow  of  the 
deceased  and  other  heirs  at  law.    On  appeal 


this  court  says:  "The  court  by  Its  decree,  de- 
nied plaintiff  specific  performance.  We  think 
the  decree  was  Just  and  that  plaintiff,  for  ha 
recovery,  must  resort  to  an  action  in  quantum 
meruit"  and  Judgment  was  affirmed.  The 
court  below  in  this  case  finds  "that  the  serr- 
icee  80  rendered  said  Healy  by  plaintiff  from 
the  5th  of  July,  1S81,  untU  the  death  of  said 
Healy  were  of  a  peculiar  and  exceptional 
character,  incapable  of  being  compensated  for 
in  money,  and  such  services  were  not  in- 
tended by  said  Healy  or  this  plaintiff  to  be 
compensated  for  in  money."  This,  however, 
is  a  mere  conclusion,  not  supported  by  the 
facta  of  the  case.  The  facts,  as  found,  are: 
That  the  plaintiff,  at  the  request  of  the  de- 
ceased, in  1881,  when  about  15  years  of 
age,  left  Ireland,  and  accompanied  his  un- 
cle to  this  country,  and  that  upon  reaching 
the  home  of  Matthew  Healy— being  his  ranch 
in  Lassen  county— said  Healy  put  plaintiff  to 
work  on  and  about  said  premises  and  busi- 
ness, and  thereafter  for  several  years  per- 
sonally instructed,  directed,  and  advised 
plaintiff  as  to  the  mode  and  manner  of  doing 
his  work  and  caring  for  and  managing  the 
cattle  and  horses  on  said  ranch;  that  the 
plabitiff,  acting  under  the  directions  and 
advice  of  bis  uncle  in  the  performance  of 
this  work,  endeavored  to  qualify  himself  to 
properly  care  for  and  manage  the  property 
and  business  of  said  Healy;  and  ontii  the 
death  of  said  Healy,  September  28.  1897, 
devoted  his  entire  time,  labor,  and  energy 
in  learning  the  business  of  said  Healy,  and 
In  conducting  and  carrying  on  and  manag- 
ing the  same  to  his  entire  satisfactloiL  The 
work  and  services  perforued  by  the  plain- 
tiff required  no  professional  skill  or  knowl- 
edge, and  were  no  different  from  that  that 
might  be  performed  by  any  ordinary  em- 
ploy&  There  Is  nothing  In  the  nature  of 
such  services  to  Justify  the  conclusion  or  In- 
ference that  they  cannot  be  compensated 
for  In  money.  In  fact  that  Is  the  ordinary 
and  universal  mode  of  compensating  such 
services.  Nor  can  It  be  said  that  to  leave 
Ireland  and  come  to  this  cotutry  constltnte 
such  peculiar  services  that  they  cannot  be 
compensated  for  in  money.  Thousands  and 
hundreds  of  thousands  have  emigrated  from 
Ireland  to  this  country,  paying  their  own 
expenses,  and  considering  themselves  well 
compensated  therefor  In  the  wider  field  for 
enterprise  and  better  opportunities  afforded 
In  this  country  than  in  the  old  country  tbey 
had  left  The  property  owned  by  Healy  at 
the  time  of  his  death,  as  found  by  tbe  conrt 
consisted  of  a  large  stock  ranch  in  Lassen 
county,  on  which  were  about  1,700  head  of 
cattle  and  400  head  of  horses;  also  another 
ranch,  situated  in  another  part  <^  said  codd- 
ty,  on  tbe  South  Fork  of  Pitt  River,  known 
as  the  "Healy  River  Ranch,"  and  another 
raucb  In  the  same  county  known  as  "Spire's 
Place";  a  certain  tract  of  land  near  the  town 
of  Alturas;    and  he  also  owned  a  ranch  ia 
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Kanch,"  and  certain  lots  ot  land  near  the 
city  of  Los  Angeles,  and  a  large  amount  of 
machinery,  Implements,  wagons,  and  other 
personal  property  used  on  a  ranch,  together 
with  household  furniture,— all  of  the  value  of 
SlOO.lXX). 

Another  peculiar  feature  of  this  case  Is 
that  it  Is  not  brought  against  the  adminis- 
trator, but  against  the  brother  and  sister  of 
the  deceased  and  certain  nephews  and  nieces, 
bis  heirs.  Letters  of  administration  upon  the 
estate  of  Matthew  Healy,  deceased,  were  is- 
sued to  J.  W.  Hosselkus  on  the  1st  day  of 
Noyember,  1898,  since  which  time  he  has 
been  and  still  is  the  acting,  qualified  adminis- 
trator of  said  estate,  and  as  such  took  pos- 
session of  all  the  property  of  the  estate,  both 
real  and  personal;  and  at  the  commence- 
ment of  this  action  he  was  and  still  Is  In  the 
possession  of  the  same  as  such  administra- 
tor, and  administering  said  estate;  that  Good- 
win &  Goodwin  have  been  at  all  times  and 
still  are  the  attorneys  for  said  Hosselkus  as 
administrator  of  said  estate,  and  they  are 
also,  and  at  the  commencement  of  this  ac- 
tion were,  the  sole  attorneys  for  the  plaintiff 
In  the  prosecution  of  this  action.  The  ad- 
ministrator's relations  to  the  estate  are  those 
of  a  trustee  for  the  benefit  of  the  creditors 
and  heirs,  and  his  attorneys  are  in  the  same 
confidential  relation.  Bergln  t.  Haight,  99 
Cal.  56,  33  Pac.  760.  The  act  of  such  attor- 
neys of  the  administrator  Is  the  act  of  the 
administrator,  and  neither  he  nor  such  attor- 
neys are  permitted  to  act  adversely  to  their 
trust.  "Neither  the  trustee  nor  any  of  his 
agents  may  take  part  In  any  transaction  con- 
cerning the  trust.  In  which  he  or  any  one  for 
whom  he  acts  as  agent  has  an  interest,  pres- 
ent, or  contingent,  adverse  to  that  of  his 
beneficiaries."  Clv.  Code,  S  2230.  "A  trustee 
may  not  use  the  Influence  which  his  position 
gives  him  to  obtain  any  advantage  from  his 
beneficiary."  Id.  i  2231.  "No  trustee,  so 
long  as  he  remains  In  the  trust,  may  under- 
take another  trust  adverse  In  Its  nature  to 
the  biterest  of  his  beneficiary  in  the  subject 
of  the  trust  without  the  consent  of  the  lat- 
ter." Id.  {  2232.  "Every  violation  of  the 
provisions  of  the  preceding  sections  of  this 
article  is  a  fraud  against  the  beneficiary  of 
the  trust."  Id.  S  2234.  The  beneficiaries  In 
this  case  are  the  heirs  of  Matthew  Healy. 
The  defendants  constitute  those  heirs  as  well 
as  the  plaintiff,  McCabe.  It  would  not  be 
contended  for  a  moment  that  the  administra- 
tor of  the  estate,  had  he  been  a  lawyer,  could 
linve  brought  this  suit  as  attorney  of  plain- 
tiff, while  acting  as  such  administrator,  and 
bis  attorneys  occupy  the  same  position.  In 
other  words,  he  and  they.  In  contemplation 
of  law,  are  one  in  everything  x>ertalnlng  to 
t^e  settlement  of  the  estate  and  its  proper 
distribution  among  the  heirs  entitled  thereto. 
In  the  case  of  Owens  v.  McNally  the  action 
-was  commenced  against  the  administratrix  of 
the  estate  as  well  as  the  heirs.  It  Is  very 
plain  in  this  case  why  it  was  not  commenced 


against  the  administrator,  as  in  that  case  bis 
attorneys  could  not  also  have  been  attorneys, 
for  the  plaintiff. 

Persons  in  whose  behalf  an  action  or  pro- 
ceeding is  prosecuted  against  an  executor  or 
administrator  upon  a  claim  or  demand 
against  the  estate  of  a  deceased  person,  as 
to  any  matter  of  fact  occurring  before  the 
death  of  such  deceased  cannot  be  a  witness. 
Code  Civ.  Proc.  S  1880,  subd.  3.  The  pur- 
pose of  this  provision  of  the  law  is  very 
obvious.  This  action,  however,  as  already 
stated,  is  not  against  the  administrator,  and 
technically  It  Is  not  founded  upon  a  claim  or 
demand  against  the  estate;  but  in  substance 
It  Is  a  proceeding  to  capture  the  whole  estate- 
in  bulk  upon  this  parol  agreement.  In  refer- 
ence to  which  one  party  is  left  free  scope  to 
giving  his  testimony,  whereas  the  lips  of  the 
other  party  are  closed  In  death.  This  does 
not  present  a  case  where  equity  and  good 
conscience  requhre  that  a  specific  perform- 
ance should  be  decreed,  but  it  is  rather  one 
where  plaintiff  should  be  remanded  to  his 
action  at  law  as  upon  a  quantum  meruit;  the- 
same  as  in  Owens  v.  McNally,  supra. 

Since  this  dissenting  opinion  was  wrltteUr 
the  main  opinion  has  been  revised,  and  some- 
what elaborated.  In  the  revised  opinion  the 
fact  that  McNally  married  and  Healy  did 
not  it  Is  claimed  distinguishes  that  case  from 
this,  and  that  though  the  court  was  right  in 
denying  specific  performance  there,  the  con- 
tract should,  nevertheless,  be  specifically  en- 
forced here.  An  agreement  of  the  kind  here 
in  question,  it  would  then  seem,  depends  upon 
the  fact  whether  the  party  who  makes  it  sub- 
sequently marries  or  not  If  this  be  so,  it 
would  then  render  the  contract  objectionable 
on  the  further  ground  of  uncertainty,  and, 
as  said  in  the  McNally  Case,  the  contract 
among  other  requirements,  "must  be  definite 
and  certain." 

In  re  Healy's  Estate,  referred  to,  was  ar- 
gued and  submitted  with  this  case,  and  the 
opinion  in  that  (to  which  I  dissented)  is  not 
controlling  authority  in  this  simply  because 
it  happens  to  be  filed  before. 


TOBLE  V.  HTDENFBI^DT  et  al.     (S.  F. 
8,181.) 

(Supreme  Court  of  California.    Dec.  IS,  1902.) 

APPEAL-STAT   OF  JUDGMENT— BOND. 

1.  A  Judgment  for  a  sum  (tf  money  and  for  the 
foreclosure  of  liens  on  personal  property,  recit- 
ing that  the  liens  are  "plaintifTa  mortgage  and' 
lien"  and  "intervener'a  mortfrage  and  lien,'" 
and  that  "said  mortgages  and  liens  are  the- 
ones  described  in  the  complaint"  and  ordering- 
the  sale  of  the  property,  being  in  effect  a  judg- 
ment for  the  sale  of  personal  property  on  the 
foreclosure  of  a  mortgage,  caunot  be  stayed  oa. 
appeal  without  a  stay  bond;  Code  Civ.  Proc.  $ 
943,  proriding  that,  if  the  judgment  appealed' 
from  direct  the  sale  of  personal  property  on  the- 
foreclosure  of  a  mortgage,  the  judgment  can- 
not be  stayed  ou  appeal  unless  an  undertakine- 
be  entered  Into  by  appellant       ,  , 
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2.  A  juOgment  directing  the  rale  of  perishable 
property  canuot  be  stayed  on  appeal  without  a 
stay  bond  by  virtue  of  Code  Civ.  Proc.  f  W9, 
authorizing  a  stay  on  appeal  on  the  giving  of 
the  ordinary  ap^al  bond  in  cases  not  provided 
for  In  other  sections  of  the  Code,  "except  where 
it  [the  judgment]  directs  the  sale  of  perishable 
property." 

In  banc.  Appeal  from  superior  court,  dty 
and  county  of  San  Francisco;  Carroll  Cook, 
Judge. 

Action  by  Oscar  Toele  against  Josephine 
Hydenfeldt  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal,  and  apply 
for  a  supersedeas.    Supersedeas  denied. 

George  D.  Collins,  for  petitioners.  Pippy 
&  Buhrs  and  Cbarles  F.  Hanlon,  for  respond- 
ent 

McFARLAND,  J.  This  is  an  application 
of  the  above-named  defendants  and  appel- 
lants for  a  supersedeas.  There  is  a  Judg- 
ment in  the  superior  court  against  the  ap- 
plicants for  a  sum  of  money,  aud  also  for 
the  foreclosure  of  a  lien  on  certain  personal 
property,  which  is  ordered  to  be  sold.  The 
applicants  appealed  from  the  Judgment,  and 
gave  the  ordinary  $300  appeal  bond,  but  they 
have  not  given  any  stay  bond.  Their  con- 
teutlon  seems  to  be  that  the  $300  bond  stays 
execution,  because  It  does  not  come  wltbin 
any  of  the  provisions  of  the  Code  requiring 
a  stay  bond,  and  therefore  is  governed  by 
section  940  of  the  Code  of  Civil  Procedure. 
This  contention  Is  not  maintainable. 

The  transcript  on  appeal  is  not  before  us; 
and  the  matter  must  therefore  be  determined 
by  the  papers  before  us  oh  this  application. 
The  position  of  applicants  appears  to  be  that 
the  lien  decreed  to  be  enforced  was  not  a 
"mortgage  of  personal  property,"  and  there- 
fore is  not  within  section  043,  or  any  of  tha 
other  sections,  from  042  to  045,  Inclusive. 
It  Is  not  necessary  to  inquire  whether,  with- 
in section  042,  there  is  a  stay  of  the  execu- 
tion of  a  Judgment  directing  the  "payment 
of  money,"  without  a  stay  bond,  notwith- 
standing the  fact  that  it  also  enforces  a  lien 
other  than  a  mortgage  on  personal  property. 
In  the  case  at  bar  the  Judgment  declares 
the  liens  enforced  to  be  "plaintiff's  mort- 
gage and  Hen"  and  "intervener's  mortgage 
and  lien,"  and  that  "said  mortgage,  and  Hens 
are  the  ones  described  in  the  complaint" 
etc.  Therefore,  on  the  face  of  the  papers, 
the  liens  here  dealt  with  are  mortgages;  and, 
being  within  section  043,  the  Judgment  can- 
not be  stayed  without  a  stay  bond,  and  the 
$300  bond  does  not  warrant  a  supersedeas. 
Moreover,  the  court  below  found  that  the 
property  directed  to  be  sold  was  "perishable 
property,"  and,  that  being  so,  the  $300  bond 
does  not  stay  the  proceedings  under  section 
049. 

The  application  for  supersedeas  is  denied, 
and  the  proceeding  dismissed. 

We  concur:  VAX  DTKE.  J.;  HARRI- 
SON, J.;   GAROUTTE,  J.;  HENSHAW,  J. 


PEOPLE  V.  FITZGERALD.    (Or.  883.)' 
(Saprpme  Court  of  California.    Dec  8,  1902.) 

HOMICIDE  —  APPEAL  —  BVIDENCB  —  SOFFI- 
CIBNCY  —  EXPERIMENTS  —  INSTRUCTIONS  - 
THREATS— REASONABLE  DOUBT  —  IMPEACH- 
MENT—MISCONDUCT OF  JUROR. 

1.  Under  the  constitutional  provision  confer- 
ring on  the  supreme  court  appellate  Jurisdiction 
in  criminal  cases  as  to  questions  of  law  alone, 
the  question  as  to  the  insufficiency  of  the  evi- 
dence to  sustain  a  conviction  cannot  I>e  con- 
sidered when  there  is  any  evidence  in  its  SDpi>ort 

2.  In  view  of  Code  Civ.  Proc.  S  2052,  pro- 
viding; that  a  witness  may  be  impeached  by 
showmf;  contradictory  statements  previoiMly 
made,  it  was  not  error,  in  a  criminal  prosecu- 
tion, to  allow  the  prosecutor,  in  cross-examini- 
tion  of  defendant,  to  question  him  as  to  what 
he  had  testified  on  a  former  trial;  reading  sDcb 
questions  from  a  transcript  of  the  testimony 
at  the  former  trial. 

3.  In  support  of  a  motion  for  a  new  trial  in  a 
murder  case  on  the  ground  of  misconduct  of  a 
Juror,  defendant's  affidavit  stated  that  testi- 
mony was  introduced  iu  reference  to  the  man- 
ner In  which  he  had  been  incarcerated  in  jail 
pending  trial,  and  that  during  the  trial  one  of 
the  jurors,  without  the  knowledge  of  the  court, 
bad  visited  the  jail,  and  made  a  personal  in- 
spection iu  reference  to  the  testimony  in  re- 
gard to  defendant's  treatment  The  juror  ad- 
mitted visiting  the  jail,  but  denied  any  personal 
inspection  with  reference  to  evidence  concerning 
the  treatment  of  defendant;  and  the  person 
who  accompanied  the  jtuor  corrotnirated  these 
statements,  field,  that  a  case  of  misconduct 
was  not  made  out. 

4.  In  a  prosecution  for  murder,  where  defend- 
ant and  deceased  were  alone  at  the  time  of  the 
killing,  and  defendant;  as  a  witness,  had  tes- 
tified in  detail  as  to  tne  occurrences  connected 
therewith,  stating  that  deceased  was  shot  as  he 
was  trying  to  pull  a  rifle  away  from  defendant 
with  which  defendant  was  protecting  himself 
while  trying  to  escape  after  a  personal  en- 
counter, diagrams,  shown  to  be  correct,  show- 
ing the  angle  defined  by  the  course  of  the  bul- 
let which  killed  deceased,  and  testimony  as  to 
the  result  of  experiments  in  firing  ballets  into 
woolen  cloth,  such  as  worn  by  deceased,  at 
about  the  distance  which  accused  testified  de- 
ceased was  from  the  gun  when  shot  were  prop- 
erly admitted  in  rebuttal. 

5.  In  a  prosecution  for  murder,  where  de- 
fendant had  testified  in  reference  to  the  break- 
ing by  deceased  of  a  certain  lantern  on  the 
night  before  the  homicide,  and  in  this  connec- 
tion a  witness  for  the  prosecution  had  testified 
that  he  was  present  at  the  time,  and  heard  de- 
fendant make  the  threats  against  deceased,  tes- 
timony of  another  witness  that  some  time  be- 
fore the  homicide  she  saw  a  pistol  in  defend- 
ant's possession,  and  heard  him  make  threats 
against  deceased,  was  properly  admitted. 

6.  Under  Code  Civ.  Proc.  S  2061,  subd.  3. 
declaring  that  a  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  otners.  a 
charge  in  a  criminal  case  that  "if  any  witness 
•  •  •  has  willfully  sworn  falsely  as  to  any 
material  matter,  it  is  your  duty  to  distrust  the 
entire  evidence  of  such  witness,"  was  proper. 

7.  In  a  prosecution  for  murder,  where  the 
court  had  charged  that,  if  a  reasonable  doabt 
is  raised  by  any  hypothesis  reasonably  con- 
sistent with  the  evidence,  that  doubt  is  decisive 
in  favor  of  acquittal;  that  the  jury  should  not 
convict  on  suspicion,  however  strong,  but  muitt 
be  conviiiped  of  defendant's  guilt  beyond  a  rea- 
sonable doubt;  and  that  the  presumption  of  in- 
nocence is  not  a  mere  form,  but  an  essential 
part  of  law,  binding  on  the  jury,  and  of  which 
It  was  iMund  to  give  defendant  the  full  bene- 
fit, etc., — a  request  to  charge,  as  to  reasonable 
doubt,  that  "this  doubt  exists  and  goca  with  de- 

'Rehearing  denied  January  &  1903.     >    ,-      , 
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fendant  at  every  gtage  of  the  case,  and  applies 
to  every  element  of  the  charge  essential  to  its 
«8tablishmeut.  both  as  to  law  and  fact,"  was 
properly    refused. 

8.  In  a  prosecution  for  murder,  the  court 
■chnreed  that  if  the  defendant  was  assaaited, 
-and  had  good  reason  to  believe  it  was  neces- 
sary to  defend  himBelf  to  prevent  the  infliction 
■of  great  bodily  injury,  the  fact  of  any  previous 
threat,  or  even  previous  malice,  could  not  take 
-away  the  right  of  self-defense.  Another  in- 
Btroctiou  stated  that  it  is  the  province  of  the 
jury  to  determine  whether  the  defendant  did 
not  make  threats  against  the  deceased,  and  the 
weight  to  be  given  to  evidence  of  previous 
threats  depends  upon  their  character,  the  man- 
ner and  the  occasion  of  their  utterance,  near- 
ness of  time,  and  the  particular  circumstances 
surrounding  their  alleged  making.  Beld.  that 
a  request  to  charge  that  previous  threats,  if 
proven  beyond  a  reasonable  doubt  to  have  been 
made  by  the  defendant,  must  be  considered 
with  reference  to  the  relations  existing  between 
the  defendant  and  the  deceased,  and,  if  it  is 
shown  by  the  evidence  that  a  reconciliation  had 
taken  place  between  the  defendant  and  the  de- 
ceased prior  to  the  homicide,  such  threats  are 
not  to  be  considered  as  evidence  of  malice  on 
the  part  of  the  defendant,  was  properly  denied, 
because  contained  bi  those  given. 

In  banc.  Appeal  from  superior  court,  San 
Jkfateo  connty;   William  P.  Lewlor,  Judge. 

John  Fitzgerald  was  conTicted  of  murder, 
«nd  appeals.    Affirmed. 

Louis  P.  Boardman,  for  appellant  TIrey 
L.  Ford,  Atty.  Gen.,  for  the  State. 

VAN  DTKB,  J.  The  defendant  was  tried 
upon  an  information  charging  him  with  mur- 
der, in  the  killing  of  one  John  Lennon.  He  was 
convicted  of  murder  In  the  second  degree,  and 
appeals  from  the  Judgment  entered  on  the 
verdict,  and  also  from  the  order  denying  him 
•a  new  trial. 

Up  to  t^e  time  that  the  cause  was  called 
«n  the  calendar,  no  briefs  or  points  bad  been 
filed.  Counsel  other  than  the  one  who  rep- 
resented the  defendant  on  the  trial  In  the 
court  below  appeared  and  argued  the  case 
orally.  Some  two  months  or  more  after  the 
cause  was  submitted,  the  attorney  who  rep- 
resented the  defendant  on  the  trial  made 
-application  for  permission  to  submit  a  brief 
In  his  behalf.  In  order  that  the  defendant 
might  not  be  prejudiced  by  any  mlsunder- 
-standing  or  possible  neglect  on  the  part  of 
tils  counsel  in  not  having  filed  any  brief  or 
points  and  authorities  within  the  time  re- 
<iulred  by  the  rules  of  the  court,  i>ermiB8lon 
was  given  to  file  a  brief  in  bis  behalf.  On  the 
•oral  argument  it  was  claimed  that  "the  evi- 
dence does  not  sustain  the  verdict  of  the 
jury,"  and  counsel.  In  support  of  this  conten- 
tion, reviewed  at  length  the  evidence  introduc- 
ed at  the  trial,  which  was  quite  voluminous. 
It  appears,  however,  from  such  argument,  as 
well  as  from  an  examination  of  the  testimony 
In  the  transcript,  that  there  Is  a  substantial 
conflict;  at  any  rate,  that  there  is  some  evi- 
dence tending  to  support  the  verdict  By  the 
constitution,  appellate  jurisdiction  is  confer- 
red upon  this  court  in  "criminal  cases  prose- 
cuted by  indictment  or  Information  In  a  court 
of  record  on  questions  of  law  alone."    Where 


there  is  evidence,  therefore,  to  sustain  the 
verdict  a  question  of  law  cannot  arise,  but 
only  In  a  case  where  there  Is,  In  eftect  an  en- 
tire lack  of  evidence. 

There  was  no  question  at  the  trial  In  refer- 
ence to  the  homicide,  but  It  was  contended 
on  the  part  of  the  defendant  that  the  killing 
was  excusable  and  justifiable,  as  being  in  self- 
defense. 

On  the  oral  argtmient,  as  well  as  in  the 
brief,  complaint  is  made  that  the  court  allow- 
ed the  district  attorney,  on  cross-examination 
of  the  defendant  to  ask  questions  as  to  what 
be  had  testified  on  the  former  trial  (this  being 
the  second  trial) ;  reading  said  questions  from 
a  transcript  of  his  testimony  taken  at  such 
trial.  These  questions  were  asked  by  way  of 
impeachment,  and  it  appears  that  the  district  « 
attorney  laid  the  proper  foundation  by  the  In- 
quiry whether  at  the  former  trial— giving  the 
time  and  place  when  and  where  it  occurred— 
he  had  testified  so  and  so,  putting  the  ques- 
tion. There  was  nothing  unusual  in  this  pro- 
ceeding. In  fact  It  is  one  of  the  common 
modes  of  Impeachment  Code  Civ.  Proc.  { 
2052. 

It  is  also  claimed  in  the  oral  argument  and 
In  the  brief  that  the  court  should  have  grant- 
ed the  motion  for  a  new  trial  on  the  ground 
of  misconduct  of  one  of  the  jurors.  At  the 
bearing  on  the  motion  an  affidavit  of  defend- 
ant was  submitted,  in  which  It  was  stated 
that  testimony  was  Introduced  in  reference 
to  tbe  manner  In  which  he  had  been  incar- 
cerated in  the  county  jail  at  San  Mateo  upon 
tbe  charge  pending  his  trial,  and  that  during 
said  trial  Horace  Nelson,  one  of  the  jurors, 
without  the  knowledge  of  the  court  had  visit- 
ed the  county  jail,  and  made  a  personal  in- 
spection and  observation  thereof  with  refer- 
ence to  tbe  points  contained  in  the  testimony 
in  regard  to  bis  said  treatment  In  the  coun- 
ter affidavit  of  Nelson,  he  states  that  hi  com- 
pany with  two  other  persons  and  the  jailer, 
he  visited  the  jail,  but  denies  that  he  made 
any  personal  inspection  or  observation  thereof 
with  reference  to  any  evidence  contained  in 
the  testimony  of  any  witness  concerning  the 
treatment  of  the  defendant,  or  of  any  other 
person  confined  in  tbe  jail,  and  states  that  bis 
visit  there  was  made  simply  out  of  curiosity, 
and  that  he  did  not  talk  with  the  defendant 
or  with  any  other  prisoner  or  person,  concern- 
ing the  evidence  Introduced  at  the  trial.  The 
affidavit  of  J.  O.  Stuart  states  that  be  was 
with  Nelson  at  the  time  and  occasion  men- 
tioned in  his  affidavit  and  that  Nelson  did  not 
talk  with  affiant  or  with  any  other  person, 
while  in  said  jail,  about  said  cause,  or  about 
said  defendant,  or  about  said  jail  premises, 
or  In  reference  to  any  testimony  introduced 
at  the  trial;  that  affiant  was  invited  to  make 
said  visit  by  one  Prof.  Iteynolds.  who  also 
invited  said  Nelson;  and  that  nothing  was 
said  by  either  of  the  imrties  about  said  de- 
fendant or  about  the  case.  We  do  not  think 
that  a  case  of  misconduct  was  made  out 
against  the  juror  in  question. 
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Counsel,  in  his  brief,  contends  that  It  was 
error  in  the  court  to  admit  the  testimony  of 
witnesses  Gilbert  and  Mansfield  as  to  the  an- 
gle deflned  by  the  course  of  the  bullet  which 
killed  the  deceased,  and,  further,  that  the 
court  erred  in  admitting  the  testimony  of 
witnesses  Mansfield  and  Littlejohn  concaving 
the  firing  of  gunshots  into  woolen  fabrics,  as 
the  same  had  no  bearing  as  to  the  maimer  In 
which  the  deceased  met  his  death.  In  order 
to  ondwstand  the  relevancy  of  this  testimony, 
it  may  be  necessary  to  refer  to  the  circum- 
stances relating  to  the  homicide.  It  appears 
that  the  defendant  and  the  deceased  were 
stopping  at  the  house  occupied  by  the  deceas- 
ed, near  the  Holy  Cross  Cemetery,  In  the 
northern  part  of  San  Mateo  county,  and  it  is 
claimed  by  the  defendant  that  their  relations 
up  to  the  day  of  the  homicide  were  friend- 
ly; that  they  both  were  in  the  habit  of  drink- 
ing quite  heaylly,  and  frequently  Joked  and 
bantered  each  other,  Indulging  In  slang  and 
vulgar  language,  but  at  the  same  time  not  In 
an  unfriendly  spirit  According  to  the  testi- 
mony of  the  defendant,  they  got  into  a  quar- 
rel about  some  trifling  matter  on  the  night  of 
the  homicide,  and  he  testified  that  the  de- 
ceased knocked  him  down  and  beat  him.  He 
says:  "I  was  pretty  stupid,— half  insensible, 
—and  he  quit,  and  was  not  holding  me  any 
more;  and,  as  soon  as  I  recovered  myself  a 
little,  I  reached  for  my  bat,  which  was  in 
front  of  me.  I  was  pretty  well  under  the 
table  then.  I  had  crawled  there  for  safety. 
When  I  reached  my  hat  I  got  farther  away, 
and  I  crawled  under  the  table,  and  I  got  up 
on  the  other  side  of  the  table,  and  was  get- 
ting around,  and  went  around  on  my  hands 
and  knees  part  of  the  way  on  the  other  side 
of  the  table;  and  when  I  got  up  he  was  stand- 
ing where  I  described  that  sideboard,  and  be 
was  still  talking  in  a  threatening  manner  and 
said.  That  is  not  half  that  you  will  get,  you 
■on  of  a  bitch,'  and  so  on  like  that;  and  when 
I  got  around  to  the  end  of  the  table  by  the 
desk,  going  for  the  door,  he  rushed  towards 
me  again  from  the  end  of  the  table  where 
the  little  lounge  was,  and  where  the  side- 
board was,  and  I  saw  him  running  for  me 
again,  and  I  grabbed  for  the  rifle,— It  was 
near  the  window  on  my  right,  and  I  was 
about  at  the  door  at  that  time.— and  I  struck 
him  with,  the  rlfla  I  think  I  knocked  him 
back  a  little,  and  I  struck  him  again.  I  was 
not  able  to  strike  hard,  because  this  arm  was 
nearly  dead,— the  left  arm,— but  I  know  I 
■truck  blm  a  couple  of  times  with  the  rifle.  I 
did  not  knock  him  down,  and  he  was  In  a 
stooping  position,  reaching  for  it  from  the 
lounge,  as  if  he  was  trying  to  reach  to  come 
after  me,  and  he  grabbed  the  rifle,  and  I  pulled 
away  back  to  the  door.  The  rifle  went  off. 
I  slammed  the  rifle  on  the  floor,  and  ran  off 
up  to  the  McMahon  House."  The  killing  oc- 
curred in  the  kitchen,  and  there  was  no  one 
present  at  the  time,  and  we  only  have  the 
defendant's  story  as  to  the  manner  in  which 
it  occurred.     The  testimony  complained  of 


was  for  the  purpose  of  showing  by  circum- 
stantial evidence  that  the  account  of  the 
tragedy  as  given  by  the  defendant  was  not 
correct  For  this  purpose,  the  witness  Gil- 
bert, who  was  the  county  surveyor  of  San 
Mateo  county,  prepared  a  diagram  of  the 
rooms  in  the  house  in  question,  showing  the 
position  of  the  different  articles  of  furniture 
therein  at  the  time,  which  diagram  was  used 
at  the  trial.  He  also  took  measurements  as 
to  the  height  from  the  floor  of  the  bullet  boles 
and  marks  made  through  the  walls  of  the 
building  and  on  the  furniture,  and  in  that  con- 
nection gave  the  angles  of  the  course  of  the 
bullet  It  not  being  feasible  to  produce  the 
building,  with  Its  rooms,  before  the  ]ary  on 
the  trial,  the  next  best  thing  was  correct  dia- 
grams and  accurate  measurements  for  the 
purpose  of  Illustrating  the  testimony.  The 
witness  Mansfleld  was  the  sheriff  of  the  coun- 
ty, and  he  went  to  the  premises  with  the  Con- 
stable Neville  the  morning  after  the  killing 
He  made  an  examination  of  the  dining  room 
and  kitchen  and  room  occupied  by  the  de- 
fendant Fitzgerald.  He  says:  "I  entered  the 
dining  room,  and  went  into  the  small  room 
known  as  the  'kitchen.'  In  the  kitchen  of 
the  house  I  found  the  body  of  John  Lennon. 
lying  with  his  head  to  the  northwest  comer, 
and  his  feet  projecting  out  towards  the  door 
leading  from  the  kitchen  to  the  dining  room. 
There  were  no  powder  bums  or  marks  apon 
blm  at  that  time."  He  says  further:  '*As  a 
result  of  the  examination,  I  found  a  hole 
through  the  sofa,  back  of  the  sofa  through  the 
partition  into  the  kitchen,  struck  the  edge  of 
the  table,  and  glanced  off  and  passed  off 
through  a  rear  partition  here  (referring  to 
said  diagram  in  evidence).  It  bad  made  an 
indentation  in  the  outer  wall."  &e  proceeds 
then  to  give  the  location  of  the  different 
pieces  of  furniture  found  In  the  dining  room 
and  kitchen  at  the  time.  Mansfldd.  It  ap- 
pears, was  in  the  Civil  War,  and  testified  that 
he  was  well  acquainted  with  the  use  of  flre- 
arms;  and  he  and  the  witness  Littlejohn 
experimented  concerning  the  firing  of  gunshot 
into  woolen  fabrics,  similar  to  the  clothing 
worn  by  the  deceased,  as  to  the  effect  of 
powder  marks  on  the  same,  with  both  the 
use  of  smokeless  powder  and  black  powder. 
and  It  api>eared  as  the  result  that  at  the  dis- 
tance of  1  foot  18  inches,  and  even  2  feet 
the  shots  left  stains  or  powder  marks.  This 
was  to  Impeach  the  testimony  of  defendant 
that  the  deceased  was  killed  In  the  manner 
stated,— by  pulling  the  gun  towards  him. 
The  correctness  of  the  diagram  and  th«  meas- 
urements does  not  seem  to  have  been  ques- 
tioned, and  they  were  used  and  referred  to 
by  the  various  witnesses,  including  the  de 
fendant 

It  Is  claimed  in  the  brief  for  .defendant 
that  the  court  erred  in  admitting  the  evidence 
of  Mrs.  Carroll,  wherein  she  testified  that 
she  saw  a  pistol  In  the  possession  of  the 
defendant  some  time  prior  to  the  homicide, 
and  also  heard  him  make  threats  against  the 
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deceased.  Tbe  defendant  on  cross-examina- 
tion testified  In  reference  to  the  breaking  of 
a  certain  bull's-eye  lantern  tbe  night  before 
tbe  homicide,  whlcb  he  had  purchased,  and 
which  'was  broken  by  being  knocked  oft  the 
table  by  the  deceased;  and  In  this  connec- 
tion George  Malley,  a  witness  for  the  prose- 
cution, testified  that  he  was  present  at  the 
time,  and  on  that  occasion  heard  the  defend- 
ant make  threats  agalnsb  the  deceased.  Un- 
der the  drcnmstances,  we  think  there  was 
no  error  In  admitting  the  testimony  in  ques- 
tion. 

It  is  claimed  that  the  court  erred  In  giving 
tbe  following  Instmctlon:  "The  court  char- 
ges yon  that  If  any  witness  examined  before 
yon,  or  whose  testimony  taken  elsewhere 
has  been  read  to  you,  has  willfully  sworn 
falsely  as  to  any  material  matter,  It  Is  your 
duty  to  distrust  the  entire  evidence  of  such 
witness."  This  instruction  Is  substantially 
according  to  the  Code,  which  is  "that  a  wit- 
ness false  In  one  patt  of  his  testimony  Is  to 
1>e  distrusted  in  others."  Code  Civ.  Proc.  | 
2061,  snbd.  8. 

It  Is  also  claimed  that  the  court  erred  in 
refusing  to  give  tbe  following  instruction: 
"Tbe  Jniy  ore  further  Instructed  that  this 
doubt  exists  and  goes  with  the  defendant  at 
every  stage  of  the  case,  and  applies  to  every 
element  of  the  charge  essential  to  Its  estab- 
lishment, as  a  proposition  of  law  and  as  a 
matter  of  fact"  This  forms  a  portion  of  the 
tenth  instruction  asked  by  the  defendant. 
Tbe  court,  however,  gave  InstructlonB  cover- 
ing fully  the  question  of  reasonable  doubt,— 
for  Instance,  the  following:  "The  court  in- 
structs the  Jury  that  upon  the  trial  of  a  crim- 
inal case,  if  a  reasonable  doubt  of  any  facts 
necessary  to  convict  the  accused  is  raised  in 
the  minds  of  the  Jury  by  the  evidence  Itself, 
npon  any  hypothesis  reasonably  consistent 
wltb  tbe  evidence,  that  doubt  is  decisive  in 
favor  of  the  prisoner's  acquittal."  Again: 
"Tbe  court  Instructs  the  Jury  that  under  the 
law  no  Jury  should  convict  a  citizen  of  a 
crime  upon  mere  suspicion,  however  strong, 
or  simply  because  there  is  a  preponderance 
of  all  the  evidence  in  tbe  case  against  him, 
or  simply  because  there  is  strong  reason  to 
suspect  that  he  is  guilty;  but,  before  tbe  Ju- 
ry can  lawfully  convict,  they  must  be  con- 
vinced of  tbe  defendant's  guilt  beyond  a  rea- 
sonable doubt."  Again:  "The  Jury  are  fur- 
ther Instructed  that  the  presumption  of  in- 
nocence Is  not  a  mere  form,  to  be  disre- 
garded by  the  Jury  at  pleasure,  but  It  is  an 
essential,  substantial  part  of  the  law  of  the 
land,  and  binding  on  the  Jury  in  this  case,  as 
In  all  criminal  cases;  and  it  is  the  duty  of 
the  Jury  to  give  the  defendant  in  this  case 
the  fnll  benefit  of  this  presumption,  and  to 
acquit  the  defendant,  unless  the  evidence  In 
the  case  convinces  them  of  his  guUt  as  char- 
ged, beyond  all  reasonable  doubt."  And  this 
line  of  Instruction  Is  repeated  in  several  of 
the  instructions  given  by  tbe  court,  and.  If 
the  portion  of  tbe  instruction  refused  was 


well  expressed  and  contained  sound  law,  it 
Is  fully  covered  In  others  of  like  Import;  and 
no  Injury  could,  therefore,  result  to  the  de- 
fendant for  failure  to  give  the  one  in  ques- 
tion. 

In  the  brief  It  is  further  claimed  that  the 
court  erred  in  refusing  to  give  the  following 
instruction:  "The  court  instructs  that  pre- 
vious threats,  if  proven  beyond  a  reasonable 
doubt  to  have  been  made  by  tbe  defendant, 
must  be  considered  with  reference  to  tbe  re- 
lations existing  between  the  defendant  and 
the  deceased,  and,  If  it  is  shown  by  tbe  evi- 
dence that  a  reconciliation  has  taken  place 
between  the  defendant  and  the  deceased 
prior  to  tbe  homicide,  such  threats  are  not  to 
be  considered  as  evidence  of  malice  on  the 
part  of  the  defendant."  But  the  court  did 
give  tbe  following  instruction  asked  by  tbe 
defendant,  which  seems  to  cover  the  ground 
fully:  "If  tbe  defendant  was  assaulted 
and  placed  imder  such  circumstances  that 
he  had  good  reason  to  believe  that  It  was 
necessary  to  defend  himself  from  such  at- 
tack to  prevent  the  infiictlon  of  great  bodily 
injury,  the  fact  of  any  previous  threat,  or 
even  the  existence  of  any  previous  malice,  if 
any  Is  shown,  toward  the  deceased,  could  not 
take  away  from  the  defendant  the  right  of 
self-defense.  •  •  •  It  la  solely  the  prov- 
ince of  tbe  Jury  to  determine  whether  the 
defendant  in  fact  did  not  make  threats 
against  the  deceased,  and  the  weight  to  be 
given  to  evidence  of  alleged  previous  threats 
depends  upon  their  character,  the  manner 
and  the  occasion  of  their  utterance,  nearness 
of  time,  and  tbe  particular  circumstances 
surrounding  their  alleged  making." 

Of  the  21  instructions  given  at  tbe  request 
of  tbe  defendant,  and  49  by  tbe  court  of  its 
own  motion,  the  cases  already  noted  are  the 
only  ones  to  which  any  objection  is  made. 
This,  of  itself,  aside  from  an  inspection  of 
the  record,  shows  qnite  clearly  that  the 
court  below  scnipulously  guarded  tbe  defend- 
ant in  all  of  his  constitutional  rights  to  a  fair 
and  Impartial  trial. 

.Tudgment  and  order  afllrmed. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON. J.;    McFARLAND.  J. 


STONE  V.  BANCROFT.    (S.  F.  2.398.) 

(Supreme  Court  of  California.     Dec.  18,  1902.> 

MASTER  AND  SBRVANT— ACTION  FOR  SALARY 
—REMEDIES  —  PREVENTING  WORK  — OTHER 
EMPLOYMENT— TIME  TO  SUB:— ACCRUED  SAL- 
ARY—DEFENSES— PLEADINO. 

1.  Where,  in  an  artion  for  salary  due  under 
a  contract  of  employment,  there  was  evidence 
that,  though  defendant  had  prevented  plaintiff 
from  working  daring  the  period  for  which  sal- 
ary was  demanded,  he  had  never  discharged 
plaintiff,  an  objection  that  plaiutitfs  remedy 
was  for  breach  of  contract,  and  not  for  salary 
due,  could  not  be  sustained. 

2.  Where,  during  the  term  of  a  contract  of 
employment,  defendant  prevented  plaintiff  from 
working    under    tbe    contract,   .the    fact    Jthat 


contract,   .the    fact    that 
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plaintiff  devoted  a  small  portion  of  the  period 
to  other  work,  which  did  not  interfere  with  his 
efforts  on  defendant's  behalf  under  the  con- 
tract, did  not  constitute  a  breach  of  contract 
by  plaintiff,  so  as  to  preclude  his  recovery  of 
■alary   accrued. 

8.  Where  plaintiff  was  employed  to  devote 
10  Tears  to  the  publication  and  sale  of  defend- 
ant 8  historical  works  at  a  monthly  salary  of 
$3S0,  and  he  was  preveuted  by  defendant  from 
working  under  the  contract  before  its  comple- 
tion, plaintiff  was  entitled  to  recover  salary 
for  each  month  as  it  accrued. 

4.  Where  defendant  employed  plaintiff  to  de- 
vote 10  years  of  his  time,  beginning  at  a  cer- 
tain date,  to  the  publication  and  sale  of  de- 
fendant's i)ubIioatious  at  a  certain  salary  per 
month,  plaintiff's  right  to  recover  salary  there- 
under was  not  affected  by  Civ.  Code,  {  1980, 
declaring  that  a  contract  to  render  personal 
services  other  than  a  contract  of  apprenticeship 
cannot  be  enforced  "as  against  the  employ^ 
beyond  the  term  of  two  years  from  the  com- 
mencement of  service  thereunder. 

5.  In  an  action  by  an  employ^  for  services, 
Civ.  Code,  {  1980.  providing  that  contracts  of 
service  as  against  the  employe  shall  be  limited 
to  two  years,  cannot  be  relied  on  as  a  defense 
unless  pleaded. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Contra  Costa 
county:  John  Hunt,  Judge. 

Action  by  N.  J.  Stone  against  H.  H.  Ban- 
croft. From  a  Judgment  In  favor  of  plaintiff, 
defendant  appeals.    AflEIrmed. 

Edward  J.  McCutchen  (Page,  McCutchen  & 
Sells  and  Page,  McCutchen,  Harding.  & 
Knight,  of  counsel),  for  appellant  Reddy, 
■Campbell  &  Metson,  for  respondent. 

GRAY,  C.  This  action  was  brought  to  re- 
-cover  a  salary  of  $350  per  month  for  seven 
months  from  September  1,  1898,  to  April  1, 
1894,  amounting  in  the  aggregate  to  $2.4.'>0. 
The  plaintiff  obtained  a  verdict  and  Judg- 
ment for  the  full  amount  claimed.  The  de- 
fendant appeals  from  the  judgment  and  from 
an  order  denying  him  a  new  trial. 

The  action  is  based  on  a  written  agree- 
ment made  between  the  parties  to  the  suit 
on  August  20,  1886,  in  wblcb  plalntiS.  Stone, 
agreed  to  devote  10  years,  beginning  with 
that  date,  to  the  publication  and  sale  of  the 
historical  works  of  defendant,  Bancroft,  at 
a  monthly  salary  of  $350,  and  defendant 
agreed  to  employ  blm  on  those  terms.  Suit 
was  maintained  for  a  former  period  of  serv- 
ice under  this  same  contract,  and  the  Judg- 
ment in  plaintiff's  favor  afBrmed.  In  Stone  t. 
Bancroft,  112  Cal.  652,  44  Pac.  1069.  Refer- 
ence is  here  had  to  that  case  for  a  fuller 
statement  of  the  contract  here  In  suit.  It  is 
settled  by  that  case  that  the  contract  is  one 
for  personal  services,  and  not  a  partnership 
agreement 

1.  It  Is  contended  by  appellant  that  In  this 
suit  the  plaintiff  has  mistaken  his  remedy; 
that  the  defendant  discharged  plaintiff  from 
his  service;  and  that,  consequently.  If  plain- 
tiff has  any  cause  of  action  at  ail,  it  is  one 
for  breach  of  the  contract,  and  not  one  for 
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services  under  the  contract  But  appelant 
fails  to  call  our  attention  to  any  declaration 
or  other  act  of  defendant  which  amounted 
to  an  unequivocal  discharge  of  the  plaintiff 
from  further  employment  To  be  sure.  It 
appears  that  plaintiff  was  prevented  from 
working  at  all  during  the  period  covered  by 
the  present  suit  by  the  defendant  but  it  is 
one  thing  to  prevent  a  party  from  laboring 
and  quite  a  different  thing  to  discharge  him 
from  all  further  employment  In  the  former 
Instance  the  contract  need  not  be  treated  as 
broken,  but  the  party,  though  he  has  per- 
formed no  labor  under  It,  may  sue  on  the 
contract,  and  recover  the  agreed  compoma- 
tlon.  In  the  latter  Instance  there  is  an  un- 
equivocal breach  of  the  contract  to  employ 
for  a  specified  time  by  the  employer,  and 
the  suit  should  be  as  for  a  breach  of  the 
agreement  to  employ.  All  of  which  to  dear- 
ly laid  down  and  illustrated  in  Stone  t.  Ban- 
croft supra.  The  same  iH-inciple  Is  stated  In 
DIngley  y.  Oler,  117  U.  S.  490.  6  Sap.  Ot 
850.  29  li.  Ed.  984.  The  plaintiff  testlfled 
that  he  was  not  discharged,  and  stated  what 
was  said  and  done  to  prevent  him  from 
working,  and  on  bis  evidence  the  Jury  based 
their  verdict  in  his  favor,  and  thus  It  was 
Impliedly  found  that  he  was  not  discharged, 
and  we  think  the  evidence  warranted  the 
finding.  If  the  defendant  desired  to  dis- 
charge the  plaintiff,  he  should  have  told  him 
that  he  was  discharged.  Instead  of  doing 
this,  he  seems  to  have  adopted  a  coarse  by 
which.  If  he  was  sued  for  a  breach  of  the 
contract  he  might  plausibly  say.  "Toa  have 
mistaken  your  remedy.  I  did  not  discharge 
you;"  and  If,  on  the  other  band,  the  suit 
should  be  on  the  contract  be  might  say, 
"You  should  have  sued  as  for  a  breach  of  the 
contract  for  I  discharged  you.  and  thus 
broke  my  agreement."  Where  It  to  admitted 
that  the  plaintiff  is  entitled  to  recover  in 
some  form  of  action,  this  court  will  not  be 
ovemice  in  its  distinctions  as  to  what  form 
should  be  pursued.  On  the  circamstances 
presented,  we  decline  to  Interfere  with  the 
Judgment  on  any  theory  of  mistake  as  to 
remedy.  The  law  touching  this  point  is  clear- 
ly laid  down  In  the  former  case  of  Stone  v. 
Bancroft  supra,  and  need  not  be  again  re- 
peated. The  evidence  showing  that  there 
was  no  discharge  is  fully  as  strong  here  as 
It  was  in  that  case,  and  there  It  was  conced- 
ed by  appellant  that  there  was  no  discharge, 
but  It  was  contended  that  Stone  had  with- 
drawn from  the  contract  and  abandoned  tte 
emplo.vment 

2.  The  evidence  tended  to  show  that  plain- 
tiff, during  a  small  portion  of  the  period  cov- 
ered by  the  suit  assisted  another  in  the  pub- 
lication and  sale  of  a  medical  book  entitled 
"Femina,"  and  it  Is  contended  that  this  was 
a  violation  of  plalntHTs  contract  "to  devote 
his  whole  time"  to  the  historical  works  of 
Bancroft  It  appears  that  Stone  was  at  all 
times  ready  and  willing  to  fully  perform  his 
contract  with  Banciwft,  but  was^jurevented 
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from  80  doing.  He  was  left,  then,  either  to 
remain  Idle  or  fvork  at  something  else.  This 
•work  did  not  "Interfere  with  his  efforts  on 
behalf  of  the  said  History  Company."  Ban- 
■croft  was  In  no  way  Injured  by  Stone  work- 
ing at  something  else  when  he  was  not  per- 
mitted to  work  under  the  contract,  and  can- 
not be  beard  to  complain  thereat.  What 
plaintiff  did  in  connection  with  the  "Femlna" 
pabllcatlon  did  not,  therefore,  constitute  a 
-sabstantial  breach  of  his  contract  with  appel- 
lant, and  the  Jury  were  warranted  In  their 
conclusion  to  that  effect.  Hermann  v.  Llttle- 
fleld,  109  Cal.  430.  42  Pac.  443.  This  same 
-question,  on  practically  the  same  evidence, 
was  passed  on  adversely  to  appellant's  con- 
tention in  the  former  case  of  Stone  v.  Ban- 
croft. Bupra. 

8.  Appellanf  8  next  contention  Is  that  by 
the  terms  of  the  contract  plaintiff  could  re- 
cover nothing  until  the  expiration  of  the  10- 
yeara  service  contemplated  by  said  contract 
There  is  no  merit  in  tbis  contention.  This 
■was  a  contract  of  hiring  for  the  period  of  10 
years,  with  compensation  fixed  at  |350  per 
month,  and  that  amount  was  due  and  owing 
at  the  conclusion  of  each  month's  service. 
There  is  nothing  in  the  contract  to  indicate 
an  Intention  as  to  the  times  of  paym^tt, 
ctherwise  than  as  above  stated. 

4.  Appellant's  last  contentlcMi  Is  based  on 
section  1980  of  the  Civil  Code,  which  pro- 
vides as  follows:  "A  contract  to  render  per- 
sonal service,  other  than  a  contract  of  ap- 
prenticeship, as  provided  in  the  cbaptor  on 
>Ia8ter  and  Servant,  cannot  be  enforced  as 
against  the  employ^  beyond  the  term  of  two 
years  from  the  commencement  of  service  un- 
der it;  but  if  tbe  employ^  voluntarily  con- 
tinues his  service  under  It  beyond  that  time, 
tbe  contract  may  be  referred  to  as  affording 
a  presumptive  measure  of  the  compensation." 
There  is  nothing  In  this  contention,  because: 
(1)  The  statute  was  not  pleaded;  (2)  it  would 
not  have  been  a  bar  or  defense  to  tbis  ac- 
tion if  it  bad  been  pleaded. 

Tbe  Judgment  and  order  should  be  affirm- 
ed. 

We  concur:     HAYNES,  C;  OOOPBR,  O. 

PER  CX7RIAM.  For  tbe  reasons  given  in 
the  forogolne  opinion,  tbe  Judgment  and  or- 
4er  are  affirmed. 


CONTRA  COSTA  COUNTY  v.  SOTO  et  aL 
(S.  F.  2,302.) 

(Supreme  Court  of  California.     Deo.  16,  1902.) 

COCNTIBS  —  ACTIONS  —  DISTRICT  ATTORNEY- 
POWER  TO  BRINO— ORDER  OF  SUPERVISORS 
—NBCK8SITT— CONTRACTS— VAUDITY. 

1.  The  county  eovernment  act  (St.  1897,  p. 
46.S.  i  2a,  Bubd.  16)  gives  to  tbe  board  of  snper* 
■rigors  power  "to  direct  and  control  the  prose- 
cution and  defeofie  of  all  suits  to  which  the 
county  Is  a  party."  Section  8  declares  that  it 
the  supervisors  shall,  without  authority  of  law, 


order  any  money  paid  as  a  salary,  fees,  or  for 
other  purposes,  and  such  money  shall  have 
beeu  actually  paid,  the  district  attorney  of  such 
county  can  institute  suit  in  the  name  of  such 
county  to  recover  such  money,  and  no  order  of 
the  supervisors  therefor  shall  be  necessary.  A 
county,  being  entitled  to  certain  money  out  of 
the  state  treasury  under  an  act  of  the  legisla- 
ture, agreed  with  one  of  the  defendants  to  al- 
low him  25  per  cent,  on  all  money  collected  un- 
der tbe  act,  as  compensation  for  his  services  in 
preparing  evidence,  etc.  Held  that,  the  said  per 
cent,  having  been  retained  by  defendants  out  of 
the  money  collected,  tbe  district  attorue.y  could 
not  sue  them  for  its  recovery  without  tirst  ob- 
taining an  order  from  the  board  of  supervisors. 
2.  A  contract  whereby  a  county,  which  had 
become  entitled  to  a  certain  sum  of  money  out 
Of  the  state  treasury,  agreed  with  one  of  the 
defendants  (himself  not  a  county  officer)  to  al- 
low him  25  per  cent,  for  services  in  p:epnring 
evidence,  etc.,  was  not  void,  though  the  defend- 
ant employed  certain  cotmty  officers  to  do  a 
part  of  the  work  for  Um. 

Commissioners'  decision.  Department  1. 
Appeal  from  supwlor  court.  Contra  Costa 
county;   A.  J.  Buckles,  .Tudge. 

Action  by  the  county  of  Contra  Costa 
against  A.  J.  Soto,  F.  L.  Glass,  and  Geo.  R. 
Armstrong.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Tlrey  L.  Ford,  Atty.  Gen.,  O.  Y.  Brown, 
Dist  Atty.,  and  Eli  R.  Chase,  for  appellant 
W.  S.  Tinning  and  M.  R.  Jones,  for  respond- 
ents. 


COOPER,  0.  At  the  close  of  plaintiff's  evi- 
dence the  court  granted  defendants'  motion 
for  a  nonsuit,  and  Judgment  was  accordingly 
entered.  Plaintiff  brings  this  appeal  from  the 
Judgment,  and  from  an  ordo-  denying  its  mo- 
tion for  a  new  trial.  The  Judgment  was  en- 
tered December  16,  1897,  and  the  notice  of 
appeal  therefrom  served  and  filed  March  17, 
1900.  Therefore  the  appeal  from  the  Judg- 
ment cannot  be  considered,  because  not  taken 
within  the  statutory  time.  Tbe  appeal  from 
tbe  order  Is  accompanied  by  a  statement  con- 
taining the  evidence  and  proceedings.  Tbe 
amended  complaint  alleges,  in  substance,  that 
under  an  act  of  the  legislature  entitled  "An 
act  to  appropriate  money  for  the  support  of 
aged  persons  In  Indigent  circumstances,"  ap- 
proved March  18,  1883,  there  became  and  was 
due  the  plaintiff  from  the  state  of  California 
in  November,  1894,  the  sum  of  $27,941.08;  that 
afterwards  the  defendant  Soto  received  the 
Bald  sum,  and  paid  into  the  treasury  of  plain- 
tiff tbe  sum  of  $20.9.'S5.80,  and  no  more,  and 
has  ever  since  retained  tbe  balance,  $6,985.28, 
and  the  same  is  due  and  unpaid  to  plaintiff; 
that  prior  to  receiving  the  said  money  the  de- 
fendants "unlawfully,  fraudulently,  corruptly, 
and  knowingly  conspired  together  to  cheat 
and  defraud  the  plaintiff"  out  of  said  bal- 
ance, and.  in  pursuance  of  said  conspiracy, 
defendants  divided  said  sum  among  them- 
selves; and  that  defendants  have  since  neg- 
lected and  refused  to  pay  the  same  to  the 
plaintiff.  Judgment  is  prayed  for  said  sum 
of  $6,985.28,  with  20  per  cent  added  thereto 
as  damages  and  for  costs.  The  cqs 
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signed  by  0.  T.  Brown,  the  district  attorney 
of  plaintiff,  as  plaintiff's  attorney.  There  Is 
no  allegation  or  claim  that  the  action  Is 
brought  by  order  or  direction  of  the  board 
of  supervisors  of  the  county.  Defendants  sev- 
erally demurred  to  the  complalut  upon  the 
general  ground  that  It  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and 
upon  the  special  ground  that  it  does  not  ap- 
pear thei*efrom  that  the  action  is  brought  In 
pursuance  of  any  order  or  authority  of  the 
board  of  supervisors  of  plaintiff.  The  demur- 
rers were  overruled,  and  defendants  answer- 
ed. 

The  allegatloDB  of  the  answers  and  the  proof 
on  the  part  of  plaintiff  show,  substantially, 
that  the  said  smn  of  money  was  received  by 
defendants,  and  the  $6,986.28  retained  by 
them  and  divided  in  certain  proportions; 
that  it  was  obtained  from  the  state,  under 
the  act  herein  quoted,  as  moneys  due  the  coun- 
ty; that  before  obtaining  the  money  the  plain- 
tiff, through  its  board  of  supervisors,  made 
a  written  contract  with  defendant  Armstrong 
whereby  it  agreed  to  allow  said  Armstrong 
25  per  cent,  of  all  amounts  collected  by  him 
from  the  state  under  said  act,  as  compensa- 
tion for  his  services  to  be  performed  in  pre- 
paring evidence  and  presenting  the  same  to 
fbe  proper  authorities  for  the  said  amount 
so  due  plaintiff  by  the  state;  that  said  25 
per  cent,  is  the  amount  so  retained  by  defend- 
ants, and  the  amount  so  agreed  to  be  paid  to 
Armstrong;  that  the  work  In  preparing  the 
evidence  in  support  of  plaintiff's  claim  and 
prosecuting  the  same  was  in  fact  done  by  de- 
fendants Soto  and  Olass,  under  an  under- 
standing with  defendant  Armstrong  that  th^ 
were  to  do  the  work  and  receive  compensa- 
tion therefor;  that  the  defendant  Soto  was, 
at  the  time  of  doing  said  work,  and  has  been 
at  all  times  since,  the  county  auditor  of  plain- 
tiff, and  defendant  Glass  was  and  has  been 
the  county  clerk  of  plaintiff;  that  after  the 
said  claim  of  plaintiff  was  presented,  and  the 
money  obtained,  the  defendant  Armstrong  re- 
ceived only  $250  thereof,  and  the  balance  of 
the  $6,985.28,  after  deducting  the  $250  so  paid 
Armstrong,  was  divided  equally  between  de- 
fendants Soto  and  Olass;  that  said  sum  has 
never,  in  fact,  been  paid  to  plaintiff,  but  has 
been  kept  and  retained  under  the  terms  of 
the  contract  so  made  with  Armstrong.  At 
the  close  of  plaintiffs  evidence  the  defendants 
moved  for  a  nonsuit  upon  the  grounds  (1)  that 
no  authority  has  been  shown  for  the  com- 
mencement of  the  action  by  the  district  attor- 
ney, and  that  no  authority  or  order  of  the 
board  of  supervisors  directing  the  money  to  be 
paid  over  has  been  shown;  and  (2)  upon  the 
ground  the  evidence  falls  to  show  any  cause 
of  action  against  defendants,  or  either  of 
them. 

As  to  the  first  ground  of  the  motion,  it  Is 
the  general  rule  that  all  actions  brought  by 
or  prosecuted  in  behalf  of  a  county  must  be 
brought  by  authority  of  the  board  of  super- 


visors. County  Government  Act  1807,  p. 
457,  {  25,  snbds.  1,  10:  Ventura  Co.  v.  Clay, 
119  Oal.  214,  5t  Pac.  18».  The  counsel  for 
plaintiff,  when  the  motion  was  made,  did 
not  claim  any  authority  from  the  board  of  su- 
pervisors for  the  commencement  of  tbe  ac- 
tion or  any  ratification  by  the  board  as  to 
the  same,  but  relied  upon  section  8  of  the- 
county  government  act  of  1897  as  authority 
for  bringing  the  suit  Said  section  empow- 
ers, and  makes  it  the  imperative  duty  of,  the 
district  attorney,  in  certain  cases  tberein 
named,  to  institute  suit  in  tbe  name  of  the 
county,  "and  no  order  of  the  board  of  super- 
visors shall  be  necessary  in  order  to  main- 
tain such  suit."  It  is  claimed  that  the  pro- 
vision authorized  this  action  to  be  brought 
by  the  district  attorney  of  his  own  Tolitlon 
by  virtue  of  the  language:  "Whenever  any 
board  of  supervisors  shall,  without  authori- 
ty of  law,  order  any  money  paid  as  salary, 
fees,  or  for  other  purposes,  and  such  money 
shall  liave  been  actually  paid,"  etc.  It  i» 
evident  that  the  above  language  means  that 
the  board,  without  authority  of  law,  must 
have  ordered  the  money  paid,  and  that  it 
must  have  been  actually  paid  before  the  ac- 
tion can  be  maintained  by  the  district  attor- 
ney. In  this  case  the  board  did  not  order 
the  money  paid  which  it  is  sought  to  recov- 
er. The  agreement  made  with  Armstrong 
was  made  for  the  purpose  of  getting  money 
into  the  county  treasury,  and  not  for  the  pur- 
pose of  paying  it  out  If  we  concede  that 
the  contract  was  void  and  beyond  the  power 
of  the  board  to  make,  still  it  was  not  an  or- 
der for  the  payment  of  money.  It  was  at 
least  an  attempt  to  authorize  the  collection 
of  a  legal  claim  due  to  the  county  from  tbe 
state.  If  the  contract  is  conceded  to  be 
wholly  void,  the  money  was  collected  by  de- 
fendants for  the  use  and  benefit  of  the  coun- 
ty. The  25  per  cent  kept  by  defendants.  If 
the  property  of  the  plalntUf.  conld  have  been 
recovered  by  the  county  through  the  board 
of  supervisors,  and  by  the  authority  of  the 
board.  The  complaint  although  attempting 
to  make  a  case  under  section  8,  alleges  facts 
which  show  that  it  simply  states  a  caase  of 
action  for  money  had  and  received  to  plain- 
tiff's use.  It  alleges  that  Soto  "had  and  re- 
ceived into  bis  possession  from  the  treasurer 
of  the  said  state  of  California  the  said  sum 
of  $27,941.08;  tbe  same  being  then  and  there 
the  money  and  property  of  the  plaintiff." 
Then,  after  alleging  the  payment  of  $20,- 
055.80  to  plaintiff,  it  states  that  defendants 
"neglect  and  refuse  to  pay  the  said  sum  of 
$6,985.28  into  the  treasury  of  the  plaintiff.'* 
The  fact  that  the  board  of  supervisors,  afto^ 
having  made  the  contract  would  not  be  like- 
ly to  authorize  an  action  to  recover  the  mon- 
ey they  had  agreed  to  pay,  does  not  change 
the  result  The  board  has  charge  of  the 
management  and  disbursement  of  the  public 
revenues  of  the  county.  The  county  acts 
through  its  board  of  supervisors.    Ttxe  board 
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has  the  express  power  "to  direct  and  control 
the  prosecution  and  defense  of  all  suits  to 
which  the  county  Is  a  party."  The  district 
attorney  has  the  limited  power  given  him  un- 
der section  8.  Cases  may  arise  In  which  the 
board  may  not  do  its  duty,  or  in  which  the 
county  may  lose  by  the  derelictions  of  the 
board;  but  we  must  presume  that  it,  as  well 
as  other  official  bodies  or  ofBcerA,  will  perform 
its  official  duty.  The  interests  of  the  county, 
tbe  allowance  of  claims  against  it  the  erec- 
tion and  maintenance  of  public  buildings, 
and  many  other  matters,  are  under  the 
charge  of  the  board.  If  the  county  should 
lose  money  by  tbe  improper  action  or  failure 
to  act  of  its  board  of  supervisors,  In  many 
cases  there  would  be  no  remedy.  In  tbe 
present  case  we  cannot  say  that  the  county 
has  been  injured  or  that  it  has  lost  money. 
It  is  sufficient  for  us  to  say  that  the  evidence 
entirely  fails  to  show  any  authority  In  the 
district  attorney  to  bring  tbe  action. 

The  evidence,  aside  from  the  question  of 
tbe  authority  of  the  district  attorney,  did  not 
prove  a  case  against  defendants.  The  lioard 
of  supervisors  had  the  right  to  make  the  con- 
tract with  Armstrong,  who  was  not  a  county 
officer,  and  to  pay  him  a  percentage  for  mak- 
ing the  collection.  Lassen  Co.  v.  Shlnn,  88 
Cal.  610,  28  Pac  885;  Power  y.  May,  114 
<;al.  208,  48  Pac.  6;  Id..  123  Cal.  151.  65  Pac. 
796.  The  plaintiff  did  not  show  that  Arm- 
strong was  not  an  attorney,  nor  that  there 
was  any  collusion  In  the  making  of  the  con- 
tract It  Is  not  shown  that  the  board  of 
supervisors  knew  anything  in  regard  to  the 
contemplated  employment  of  Soto  and  Glass 
by  Armstrong.  There  is  no  evidence  even 
tending  to  show  that  tbe  services  performed 
were  not  worth  the  amount  agreed  to  be 
paid.  The  board  having  made  a  fair  con- 
tract with  Armstrong,  to  pay  him  a  just 
ccHupensatlon  for  services  to  l>e  rendered, 
«nd  be  having  rendered  the  services,  and 
paid  the  amount  due  the  county  under  his 
contract  into  tbe  treasury  of  plaintifl.  we 
cannot  see  that  the  simple  fact  that  county 
•officers  performed  part  of  the  work  for  Arm- 
strong, and  w^e  paid  by  him  for  doing  It 
-would  render  the  contract  void.  Of  course. 
If  the  contract  had  been  made  by  the  board, 
either  directly  or  indirectly,  with  Soto  and 
<xlass.  for  work  which  was  a  part  of  their 
official  duty  to  do,  the  case  would  present  a 
different  question.  It  would  then  fall  within 
the  rule  of  Humboldt  Co.  v.  Stem,  136  Cal. 
63.  68  Pac.  324.  It  is  true  that  the  evidence 
tends  to  show  facts  from  which  it  might  be 
surmised  that  Armstrong  was  really  getting 
the  contract  for  the  beneilt  of  Soto  and  Glass. 
But  surmise  or  suspicion  will  not  support  a 
Judgment  The  good  faith  of  the  board  is 
not  questioned.  Tbe  competency  of  Arm- 
strong to  enter  Into  the  contract  Is  not  con- 
troverted, it  Is  not  shown  that  the  services 
performed  were  not  worth  ail  the  compensa- 
tion received  for  them. 

It  follows  that  the  appeal  from  the  judg- 


ment should  be  dismissed,  and  tbe  order  at- 
firmed. 

We  concur:    HAYNES,C.:    CHIPMAN,  0. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  tbe  appeal  from  tbe 
judgment  is  dismissed,  and  the  order  afUrm- 
ed. 


GABRIEL  V.  TONNER.    (8.  F.  2.420.) 

(Supreme  Court  of  California.    Dec.  10.  1902.) 

BANKRin>T8    —   PREFERENCES    —   INTENT    — 
PLBADINO— AMENDMENT— CONDITIONS- 
EVIDENCE— AD  MISSIBIUTT. 

l.The  Federal  BaDkniptcy  Act  of  188S.  S 
60  [U.  S.  Comp.  St.  1901,  p.  3445],  which  pro- 
vides that  "a  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has 
procured  or  suffered  a  judgment  to  be  entered 
against  himself,  or  made  a  transfer  of  any  of 
his  property,  and  the  effect  of  the  enforcement 
of  such  judsnient  or  transfer  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater  per- 
centage of  his  debt  than  anv  other  creditor  of 
the  same  class,"  and  that,  "if  a  bankrupt  shall 
have  given  a  preference,  •  •  •  and  the  per- 
son receiving  It  *  •  •  shall  have  had  rea- 
sonable cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable 
by  tbe  trustee,  and  he  may  recover  tbe  proper- 
ty," etc.,  does  not  make  the  intent  of  the  bank- 
rupt an  essential  element  of  a  preference. 

2.  Even  if  it  did,  it  would  not  be  necessary  to 
show  that  there  was  au  agreement  to  prefer  or 
an  anderstanding  on  the  part  of  the  parties. 

3.  The  Federal  Bankruptcy  Act  of  1898.  { 
67f  [U.  a  Comp.  St.  1001,  p.  3450],  which  pro- 
vides that  all  levies,  jud^ents,  etc.,  obtamed 
against  an  insolvent  within  four  months  prior 
to  the  filing  of  a  petition  "against  him"  shall 
be  deemed  void  in  case  he  Is  adjudged  a  bank- 
rupt, etc..  construed  in  connection  with  section 
1  [U.  8.  Comp.  St.  1901,  p.  3418],  which  de- 
clares that  "a  person  against  whom  a  petition 
has  been  filed"  shall  inclnde  a  person  who  baa 
filed  a  voluntary  petition,  applies  as  well  to  a 
case  where  a  person  has  filed  a  voluntary  peti- 
tion as  to  one  where  it  is  filed  against  him. 

4.  It  was  within  the  court's  discretion,  after 
fixing  the  probable  expense  of  a  continuance 
occasioned  by  an  amendment  of  an  answer,  to 
make  the  payment  thereof  by  defendant  a  con- 
dition of  allowing  the  amendment. 

6.  Where  the  answer  in  an  action  by  a  trus- 
tee in  bankruptcy  to  recover  the  value  of  prop- 
erty seized  and  sold  on  execution  against  the 
bankrunt  within  four  months  of  the  filing  of  the 
petition  admitted  the  value  of  the  property  to  be 
a  certain  sum,  it  would  have  l>een  improper  to 
have  permitted  defendant  to  show  tllat  it 
brought  less  than  that  sum  on  the  execution 
sale. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  Seymour  Gabriel,  as  trustee  of 
George  G.  NIcol,  bankrupt,  against  F.  Ton- 
ner.  Judgment  for  plaintiff,  and  from  an 
order  denying  a  new  trial  defendant  appeals. 
Affirmed. 

P.  L.  Benjamin,  for  appellant  Jos.  Kirk 
and  W.  D.  Mansfield,  for  respondent. 

GRAY,  C.  This  Is  an  appeal  by  defend- 
ant from  an  order  denying  bim  a  jip^ 
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The  action  was  bronght  by  the  trustee  of  a 
voluntary  bankrupt,  under  the  federal  bank- 
ruptcy law,  to  recover  the  value  of  a  stock 
of  goods  belonging  to  the  bankrupt,  which 
bad  been  seized  and  sold  under  execution  In 
a  suit  begun  by  said  defendant  against  said 
bankrupt  within  four  months  prior  to  the  fil- 
ing of  the  petition  in  bankruptcy.  The  case 
was  tried  with  a  Jury. 

1.  Defendant  requested  an  instruction  to 
the  effect  that,  in  order  to  entitle  the  plain- 
tiff in  this  action  to  recover,  it  would  be 
necessary  for  the  plaintiff  to  show  that  In 
the  action  of  Tonner  against  NIcoI  there  was 
some  agreement  or  arrangement  between 
Toi'"fr  and  Nlcol  by  which  It  was  imder- 
stoc  1  between  them  that  the  said  Tonner 
should  be  allowed  to  obtain  the  Judgment  and 
levy  upon  and  sell  the  property  of  Nlcol 
without  regard  to  any  legal  rights  said  Ton- 
ner might  have  against  said  Nlcol,  and  that 
it  would  not  be  sufficient  to  entitle  the  plain- 
tiff to  a  Judgment  that  Nlcol  merely  allowed 
Tonner  to  take  Judgment  and  levy  upon  and 
sell  the  property  when  be  (said  Nlcol)  had 
no  legal  defense  to  the  action.  These  re- 
quested Instructions  were  refused,  and  the 
court  instructed  the  Jury  substantially  in  the 
language  of  subdivisions  "a"  and  "b"  of  sec- 
tion 60  of  the  federal  bankruptcy  law  of 
1808  [U.  S.  Comp.  St  1901,  p.  &t4S\.  In  this 
we  see  no  error.  The  subdirlsions  referred 
to  read  as  follows: 

"(a)  A  person  shall  be  deemed  to  have 
given  a  preference  If,  being  Insolvent,  he  has 
procured  or  suffered  a  Judgment  to  Xte  enter- 
ed against  himself  in  favor  of  any  person,  or 
made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  such  Judg- 
ment or  transfer  will  be  to  enable  any  one 
of  his  creditors  to  obtain  a  greater  percent- 
age of  bis  debt  than  any  other  of  such  cred- 
itors of  the  same  class. 

"(b)  If  a  bankrupt  shall  have  given  a  pref- 
erence within  four  months  before  .the  filing 
of  a  petition,  or  after  the  filing  of  the  peti- 
tion and  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  there- 
by, or  his  agent  acting  therein,  shall  have 
bad  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,  It 
shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such 
person." 

There  Is  a  clear  distlDction  between  the 
present  bankruptcy  law  of  1898  and  the  for- 
mer act  of  1867.  The  present  law  does  not 
make  the  intent  of  the  bankrupt  an  essential 
element  of  a  preference,  but  seems  to  meas- 
ure the  preference  by  its  actual  effect;  re- 
quiring, however,  as  a  basis  for  a  recovery 
against  the  party  Intended  to  be  benefited 
by  the  preference,  that  he  should  "have  rea- 
sonable cause  to  believe  that  It  was  intended 
thereby  to  give  a  preference."  The  law  of 
18C7  required  a  showing  of  "Intent  to  give  a 
preference"  on  the  part  of  the  bankrupt. 
The  differences  in  the  language  and  effect  of 


the  two  acts  are  clearly  pointed  out  by  the 
supreme  court  of  the  United  States  in  Wil- 
son V.  Nelson,  183  U.  S.  101,  22  Sup.  Ct.  74, 
46  L.  Ed.  147.  Even  if  it  were  admitted 
that  an  Intent  to  prefer  must  be  shown  ta 
exist  in  the  mind  of  the  bankrupt  to  estab- 
lish such  an  Intent,  it  would  not  be  essential 
to  show  that  there  was  an  "agreement  or 
understanding"  between  the  parties  to  the 
suit,  so  that,  on  any  reasonable  constracti<m 
of  the  act  of  1808,  the  Instructions  requested 
were  Improper;  and,  inasmuch  as  the  instruc- 
tions given  followed  the  language  of  the  stat- 
ute, and  were  full  and  complete  In  them- 
selves, there  can  be  no  Just  ground  of  com- 
plaint as  to  the  action  of  the  court  In  this 
connection. 

2.  Defendant's  contention  that  this  kind  of 
an  action  can  be  maintained  only  by  a  trus- 
tee appointed  In  Involuntary  proceedings  can- 
not be  upheld.  Section  1  of  the  act  [U.  S. 
Comp.  St  1901,  p.  3418]  provides  that  "a 
person  against  whom  a  petition  has  beoi 
filed"  shall  include  a  i>««on  who  has  filed  a 
voltmtary  petition.  Section  67f  of  the  act 
[U.  S.  Comp.  St  1001,  p.  3450]  should  be  con- 
strued as  Indicated  in  section  1,  and  apidled 
as  well  to  a  case  where  the  bankrupt  flies 
the  petition  voluntarily  as  where  it  is  filed 
"against  him."  In  the  cases  of  In  re  Easley- 
(D.  C.)  03  Fed.  410,  and  In  re  O'Connor  (D. 
C.)  95  Fed.  043,  section  1  of  the  act  seems 
to  have  been  overlooked,  and  these  cases 
should  be  disr^^rded,— as,  indeed,  they  have 
been  by  the  supreme  court  of  Massachusetts 
In  the  very  recent  case  of  Brown  v.  Case,  61 
N.  E.  279.  It  la  also  to  be  noted  that.  whOe 
section  67f,  by  its  terms,  and  without  taking 
into  account  section  1,  applies  to  cases  only 
where  the  petition  Is  "filed  against"  the 
bankrupt,  section  60  is  not  subject  to  any 
such  limitation,  but  uses  the  expression  "be- 
fore the  filing  of  a  petition,"  without  any  In- 
dication as  to  the  party  filing  the  same. 

3.  The  answer  admitted  the  value  (rf  the 
property  to  be  $635.  On  the,  trial  defendant 
asked  leave  to  amend  his  answer  so  as  ta 
withdraw  this  admission,  and  enable  him  to 
prove  that  the  property  brought  only  944ft 
on  the  sale.  The  plaintiff  objected  for  tbe 
reason  that  he  had  taken  depositions  on  tbe 
faith  of  the  admission,  and,  if  it  were  with- 
drawn, a  continuance  would  be  necessary  to 
take  further  depositions.  The  court  figured 
the  probable  expense  of  a  continuance  for 
that  purpose  at  $74,  and  made  the  payment 
of  that  amount  a  condition  of  allowing  tbe 
amendment.  This  was  a  matter  within  tbe 
sound  discretion  of  the  court,  and  we  cannot 
say  that  it  abused  its  discretion,  especially  as 
there  is  nothing  to  show  that  $74  exceeded 
the  actual  or  probable  costs  of  the  contlnn- 
ance.  Of  course,  in  view  of  the  admission 
in  the  answer  as  to  the  value,  it  was  not 
proper  to  permit  defendant  to  prove  that  tbe 
property  brought  less  on  the  execution  sale 
than  its  admitted  value.  Indeed  It  Is  at 
least  doubtful  whether  It  would  have 

Digitized  by  VjOOQ  V 


ObL) 


BATES  V.  TWIST. 


1023 


proper  to  prore  iracb  fact,  eren  with  the  ad- 
mission ■withdrawn  trom  the  answer;  for,  un- 
der the  section  of  the  law  (section  00,  supra) 
authorizing  the  action,  the  measure  of  recov- 
ery to  the  property  Itself  or  its  value,  and 
not  what  it  brought  on  the  execution  sale. 
For  like  reasons  It  would  have  been  improper 
to  Instruct  the  Jury,  as  requested  by  defend- 
ant, that  the  verdict  could  not  exceed  the 
sum  of  money  realized  from  the  sale  and 
paid  to  Tonner  on  his  claim. 

For  these  reasons  the  order  appealed  from 
should  be  aflirmed. 

We  concur:    CHIPMAM,  O.;  SMITH,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  to  affirmed. 


BATES  V.  TWIST  et  al.     (S.  F.  2,28a) 
(Supreme  Court  of  California.     Dec.  15,  1902.) 

BTRSBT  IMPROVBMBNTS— RESOLUTION  OF  IN- 
TENTION—CONTRACT— NOTICE. 

1.  Public  improvements,  to  be  made  in  wide- 
ly separated  parts  of  a  city,  may  be  included 
by  the  board  of  supervisors  In  the  same  resolu- 
tion of  intention,  and  the  board  will  not  there- 
by be  required  to  let  the  contract  for  all  the 
improTementfi  to  one  person. 

2.  Where  the  character  of  the  improvement 
to  be  made  on  the  crossing  of  a  certain  street 
was  different  from  that  on  the  balance  of  the 
street,  the  board  of  Bupervloors  could  let  the 
contracts  therefor  to  different  iDdividnals, 
thoufch  both  Improvements  had  been  Included 
by  it  in  the  same  resolution  of  intention. 

8.  Where  the  resolution  of  intention  included 
several  distinct  and  separate  improvements  to 
be  made  on  streets  in  widely  separate  parts  of 
the  city.  It  was  not  necessary  for  the  superin- 
tendent of  streets  to  post  along  the  line  of  a 
certain  street  notice  of  any  other  improve- 
ment than  that  contemplated  on  that  particu- 
lar street. 

Department  1.  Appeal  from  superior 
ooort  city  and  connty  of  San  Francteco:  J. 
C.  B.  Hebbard,  Judge. 

Action  by  J.  C.  Bates,  Jr.,  against  J.  F. 
Twist  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

John  H.  Durst,  for  appellants.  J.  0.  Bates, 
tot  respondent 

HARRISON,  J.  Action  npon  a  street  as- 
sessment  in  San  Francisco.  Judgment  was 
rendered  in  favor  of  the  plaintlCT,  and  the 
defendants  have  appealed,  presenting  their 
appeal  upon  the  Judgment  roll  with  a  bill 
of  exceptions. 

The  board  of  supervisors  passed  a  resolu- 
tion of  its  intention  to  order  "that  N  street 
south,  between  Fifteenth  avenue  south  and 
the  southwesterly  line  of  Nineteenth  avenue 
■oath,  be  graded  to  the  official  line  and  grade; 
that  redwood  curbs  and  rock  gutters  be  laid 
thei-eon,  and  that  the  roadways  and  side- 
walks of  said  portion  of  N  street  south  be 

f  1.  Sao   Hnnlclpal   Corporations,    toL    M,    Cant 
Die  I  7IS. 


macadamized";  and  subsequently  passed  a 
resolution  ordering  the  improvements.  A 
contract  therefor  was  awarded  to  the  plain- 
tiff's assignor,  and  upon  its  completion  the 
superintendent  Issued  the  assessment  upon 
which  the  action  is  brought.  The  resolution 
of  intention  included  street  work  of  various 
kinds  upon  many  other  streets  than  N  street, 
and  also  the  Improvement  of  the  crossing  of 
N  street  and  Fifteenth  avenue.  Only  a  por- 
tion of  the  Improvements  described,  in  the 
resolution  of  Intention  upon  the  streets  other 
than  N  street  were  Included  In  the  resolution 
ordering  the  work,  and  this  resolution  In- 
cluded many  Improvements  whiQh  were  not 
Included  in  the  resolution  of  intention.  Sep- 
arate contracts  were  awarded  for  the  dif- 
ferent Improvements  ordered  by  the  board, 
and  the  contract  awarded  to  the  plalnttcrs 
assignor  did  not  Include  any  of  the  work  so 
ordered  other  than  that  described  in  the  as- 
sessment herein.  The  appellants  urge  In  sup- 
port of  their  appeal  that,  as  the  resolution 
of  Intention  is  the  foundation  of  all  the  sub- 
sequent proceedings,  such  subsequent  pro- 
ceedings must  in  all  respects  correspond  with 
the  resolution  of  Intention;  that  all  of  the 
work  speclfled  In  the  resolution  of  intention 
to  an  entirety,  and  must,  In  all  subsequent 
proceedings,  be  dealt  with  as  such  by  the 
board  of  supervisors;  that  the  resolution 
ordering  the  work  done,  the  resolution  of 
award,  and  the  contract  must  each  include 
all  of  the  work  which  to  described  In  the 
resolution  of  Intention,  and  that  an  assess- 
ment made  under  a  contract  for  doing  a  por- 
tion of  the  work  embraced  therehi  is  unau- 
thorized, and  creates  no  lien.  Section  2  of 
the  street  Improvement  act  gives  to  the  city 
council  power  to  order  "the  whole  or  any 
portion,  either  In  length  or  width,"  of  the 
streets  In  the  city,  to  be  Improved  in  the 
manner  therein  designated.  Under  the  au- 
thority thus  conferred,  it  to  within  the  legis- 
lative power  of  the  board  of  supervisors,  aft- 
er having  acquired  Jurisdiction  therefor,  to 
order  the  Improvement  of  the  whole  or  of 
any  portion  of  one  or  more  streets,  whether 
connected  or  remote  from  each  other,  at  the 
same  time,  and  in  the  same  resolution.  The 
statute  does  not  limit  the  number  of  Improve- 
ments which  the  board  may  order  at  the 
same  time,  or  require  that  a  separate  resolu- 
tion shall  be  adopted  for  each  of  said  Im- 
provements. As  In  the  case  of  any  other 
leKlslutive  body,  in  the  absence  of  any  re- 
strictions upon  Its  mode  of  action  the  board 
may  include  more  than  one  item  of  lo.?isIa- 
tion  In  a  single  ordinance  or  resolution.  In 
Los  Angeles  Lighting  Co.  v.  City  of  Ia>s 
Angeles,  106  Cbl.  156,  39  Pac.  535,  we  said: 
"The  resolution  of  Intention  Is  only  a  prop- 
osition by  the  council,  and  frequently  consists 
of  distinct  classes  of  improvements  upon  des- 
ignated portions  of  the  same  street  or  of 
different  streets;  and  In  such  case  it  is  com- 
petent for  the  council  to  order  only  one  or 
more  of  these  classes  to  be  done 
Jigitized  by ' 
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Emery  y.  Oas  Co.,  28  CaL  346;  Maboney  t. 
Braverman,  64  Cat.  JM35.  It  may  often  bap- 
pen,  aB  In  tbe  present  ca«e,  tbat  tbe  public 
Interest  requires  tbe  Improvement  of  streets 
situate  In  widely  separated  parts  of  tbe  city, 
and.  If  80,  no  reason  Is  sbown  or  can  be  sug- 
gested wby  the  board  may  not  cause  such 
impioTements  to  be  included  in  tbe  same  res- 
olution of  Intention,  wltliont  requiring  them 
to  be  contracted  for  by  tbe  same  IndivlduaL 
The  designation  by  it  of  a  street  or  portion 
of  a  street  which  is  to  be  improved,  with  a 
description  of  the  worlc  to  be  done  therecMi, 
becomes  thereby  a  distinct  and  several  im- 
provement, whether  it  be  the  only  improve- 
ment  specified  in  the  resolution  of  Intention 
ot  In  the  resolution  ordering  the  woric,  or 
whether  other  improvements  are  included 
with  it  After  tbe  improvements  have  been 
ordered,  their  distinct  and  several  character 
Is  to  be  otnerved  in  the  subsequent  proceed- 
ings. The  same  considerations  authorize  the 
board  to  include  as  different  items  of  Improve- 
ment different  portions  of  the  same  street, 
even  though  they  are  adjacent  to  each  other. 
In  the  present  case  the  character  of  the  Im- 
provement upon  the  crossing  of  N  street  and 
Fifteenth  uveuue  is  different  from  that  upon 
N  street  between  Fifteenth  and  Nineteenth 
avenues,  and  It  would  appear  tbat  this  cross- 
ing had  previously  l)een  graded,— doubtiesa 
with  the  grading  of  Fifteenth  avenue.  If  so, 
the  board  could  not  have  ordered  the  grad- 
ing of  the  crossing  with  tbat  of  N  street, 
and  its  puri>ose  to  improve  tbe  crossing  by 
constructing  cesspools  and  culverts  thereon— 
a  different  improvement  from  that  ordered 
upon  N  street— was,  of  necessity,  an  independ- 
ent item  of  street  improvement  Treanor  v. 
Houghton,  103  Cal.  63,  36  Pac.  1081,  cited  by 
the  appellants,  has  no  application  to  the  pres- 
ent case.  In  that  case  tbe  city  council  of 
San  Jos6  ordered  the  improvement  of  Julian 
street  between  Fhrst  street  and  the  eastern 
limits  of  the  city.  The  improvement  thus  or- 
dered was  an  entirety,  within  the  principles 
above  stated,  and  should  have  remained  so 
throughout  the  subsequent  proceedings.  The 
council,  however,  divided  the  street  into  six 
sections,  and  awarded  contracts  for  each  sec- 
tion separately,  and  tills  action  was  lield  to 
be  unauthorized.  The  underlying  principle 
of  the  street  improvement  act  is  tliat  the  cost 
of  the  Improvements  of  the  several  streets 
In  a  municipality  shall  be  twme  by  tbe  lands 
adjacent  to  such  improvement,  and  that  the 
owners  of  these  lands  may  be  informed  of 
the  contemplated  Improvement  for  which 
they  may  l>e  assessed.  Tbe  statute  Is  to  have 
a  reasonable  construction,  and  in  giving  effect 
to  this  principle  the  superintendent  of  streets 
was  not  required  to  l>ost  along  tbe  line  of  N 
street  notices  of  any  otlier  Improvement  than 
that  contemplated  upon  N  street  In  White 
V.  Harris.  116  Cal.  470,  48  Pac.  382,  cited  by 
the  appellants,  the  Improvement  was  for  a 
system  of  drainage  by  means  of  connecting 
sewers  in  different  streets,  and  the  resolution 


of  Intention  described  the  work  as  "a  pub- 
lic sewer"  along  specified  portions  of  eight 
different  streets.  The  resolution  of  Intention, 
and  also  the  resolution  ordering  tbe  work, 
described  the  work  as  a  single  improvement, 
and  a  contract  was  afterwards  let  for  Its 
construction  as  an  entirety.  The  notices  of 
the  proposed  work  wliich  were  posted  by  tt>e 
superintendent  described  only  separate  por- 
tions of  the  woiic  upon  the  respective  streets, 
and  not  the  ratire  Improvement  as  contem- 
plated. It  was  held  that  the  posting  of  no- 
tices of  this  character  was  not  a  compliance 
with  the  statute. 
The  Judgment  is  affirmed. 


We  concur:     OAROUTTB,  J.;  VAN  DYKE; 


J. 


BBILBY  V.  SUPERIOR  COURT  OF  SANTA 
CRUZ  COUNTY.    (S.  F.  8,413.) 

(Supreme  Court  of  California.    Dec.  10,  1902.) 

PROCKDl'RB-COST    BILL-FIUNO— SXTBNSION 
OF  TIMB. 

1.  Code  Civ.  Proc  {  1054,  providiug  tliat  the 
time  allowed  by  the  Code  for  the  service  of  no- 
tices other  than  of  appeal  may  be  extended  by 
the  judge,  authorizes  extension  of  time  for  filing 
a  cost  bill  in  the  superior  court  after  affirm- 
ance on  an  appeal  from  a  justice  court. 

In  banc.  Appeal  from  superior  court  San- 
ta Cruz  county. 

Petition  for  certiorari  by  F.  N.  Beilby 
against  the  superior  court  of  Santa  Cms  coun- 
ty to  review  a  Judgment  against  plalntlfT  for 
costs.    Writ  denied. 

H.  0.  Wyckoff,  for  petitioner. 

PER  CURIAM.  Petition  for  certiorari. 
presenting  tbe  following  case:  Petitioner  -wa* 
plaintiff  in  an  action  appealed  from  Justices 
court  to  superior  court  Upon  a  trial  de 
novo,  there  was  a  verdict  for  defendant 
More  than  five  days  after  the  verdict  bnt 
within  an  extension  of  time  granted  by  the 
trial  Judge,  tbe  defendant  filed  his  cost  bUI. 
tbe  amount  of  which  was  included  in  his 
Judgment  Petitioner  claims  that  tbe  Judg- 
ment is  to  that  extent  void,  because  the  trial 
Judge  had  no  power  to  extend  the  time  for 
flling  the  cost  bill,  and,  that  being  too  late. 
costs  were  waived.  We  think,  however,  tliat 
the  service  and  filing  of  a  cost  bill  is  fairly 
wltliln  a  proper  construction  of  section  1064 
of  the  Code  of  Civil  Procedure,  authorizing 
extensions  of  time.  It  is  substantially  *^ 
notice  other  than  of  appeaL" 

Writ  denied. 


MURPHY  V.  CROWLEY  et  al.    (S.  F.  2,481.) 
(Supreme  Court  of  California.    Dec.  8,  1902.) 

UMITATIONS-ACTION  FOR  FRACD. 
1.  A  complaint  states  a  cause  of  action,   not 
for  recovery  of  real  estate,  but  for   relief   oo 

5  1.  Sm  Llmtutlon  of  Aettons.  voL  81.  Cant.  XMs. 
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the  gronnd  ot  frand,  which,  by  Code  Civ.  Proe. 
I  338,  subd.  4,  is  barred  in  three  years,  it  being 
by  a  daughter  of  O.,  deceased,  against  Itis  sec- 
ond wife,  and  alleging  that  C.  being  addicted  to 
drinlc,  so  as  to  Dartially  disqualify  him  from 
business  and  renaer  him  the  prey  of  designing 
persons,  defendant  resolved  to  get  possession  ot 
his  property,  and  for  this  purpose  married  him, 
and  shortly  thereafter,  in  pursuance  of  this 
purpose,  while  from  drinking  be  was  not  able 
to  tnteUigeutly  transact  business,  she,  by  in- 
fluence of  her  snperior  will,  got  him  to  deed 
property  to  her,  aud  title  to  property  which  he 
bought  was  taken  in  her  name  at  her  instance 
and  dictation,  he  being  compelled  thereto  and 
orerpowered  by  her  will;  and  the  prayer  being 
that  it  be  adjudged  that  the  conveyance  was 
obtained  by  fraud  and  uudne  influence,  aud  that 
it  be  set  aside,  and  that  the  title  to  the  second 
lot  was  taken  in  her  name  tbrongh  fraud  and 
niidae  influence,  and  that  she  holds  it  in  trust. 

Department  1.  Appeal  from  superior  court, 
clt7  and  county  of  San  Ft'andsco;  Jas.  M. 
Troutt,  Judge. 

Action  by  Ellen  B.  Murphy  against  Mar- 
garet K.  Crowley  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 

A.  B.  Nathanson  and  T.  M.  Osmont,  for 
appellant  Sullivan  &  Sullivan  and  Theo.  J. 
Boche,  for  respondents. 

VAN  DYKB,J.  The  court  below  sustained 
a  demurrer  to  the  amended  complaint,  and, 
plaintiff  falling  to  amend  again  within  the 
time  allowed  for  such  purpose,  Judgment  was 
entered  for  the  defendants.  The  appeal  Is 
taken  from  the  judgment,  upon  the  Judgment 
roll.  The  amended  complaint  states  substan- 
tially the  following  facts:  That  the  plaintiff 
la  at  the  age  of  23  years,  and  the  wife  of 
John  P.  Murphy;  that  at  the  age  of  IMt  years, 
to  wit,  in  1877,  plaintiff  was  an  orphan  of  the 
name  of  Ellen  E.  Barry,  and  was  then  re- 
ceived Into  the  family  of  Daniel  F.  Crowley 
and  his  wife,  Elizabeth  Crowley,  and  was  by 
them  reared,  nurtured,  and  educated  the  same 
as  though  she  had  been  their  child,  and  until 
tbe  death  of  Elizabeth  Crowley,  June  21, 
1800;  that  she  thereafter  continued  to  reside 
with  Daniel  F.  Crowley  as  his  daughter,  and 
<bat  in  January,  1800,  a  few  days  after  the 
4eatb  of  Elizabeth,  his  wife,  the  plaintiff  was 
adopted  by  said  Daniel  F.  Crowley  by  an 
order  and  decree  of  the  superior  court  of  the 
-city  and  county  of  San  Francisco;  that  about 
three  months  after  the  death  of  his  said  wife, 
Crowley  became  addicted  to  the  use  of  alco- 
holic liquors  to  such  an  extent  as  to  partially 
disqualify  him  from  business,  and  render  him 
the  prey  of  artful  and  designing  persons; 
and,  upon  information  and  belief,  the  plaintiff 
alleges  that  defendant  Margaret  E.  Crowley 
"looked  with  covetous  eyes  upon  the  lands 
and  possessions,  hereinafter  described,  of 
■aid  Daniel  F.  Crowley,  and  with  languishing 
eyes  upon  Daniel  himself,  and  resolved  to 
possess  herself  of  Daniel  first,  and  to  annex 
bis  estate  later,  and  in  pursuance  of  this  In- 
genious scheme  she  beguiled  Daniel  into  a 
marriage  with  her,  and  accordingly,  on  the 
2d  day  of  .lune,  1800,  the  said  Daniel  F. 
70P.-65 


Crowley  married  the  said  Margaret  who 
thereupon  moved  Into  his  home  and  took 
possession;  that  said  Daniel  F.  Crowley  was 
at  the  time  of  said  marriage  the  owner  and 
possessed  of  a  certain  lot  of  land  firstly  here- 
inafter described,  the  same  being  the  lot  upon 
which  he  and  plaintiff  were  then  residing; 
that  after  their  said  marriage  tbe  said  Dan- 
iel and  his  wife,  Margaret  occupied  and  re- 
sided continuously  on  said  lot  *  *  *  un- 
til the  death  of  said  Daniel,  as  hereinafter 
stated;  that  the  defendant  Margaret  E.  Crow- 
ley was  and  is  a  woman  of  strong  will  and 
imperious  and  domineering  disposition;  that 
for  more  than  a  month  after  bis  marriage 
with  said  defendant  said  Daniel  F.  Crowley 
Indulged  his  drinking  habit  to  such  an  extent 
that  he  was  not  able  to  intelligently  transact 
business,  as  plaintiff  is  Informed  and  believes: 
that  immediately  after  their  said  marriage 
the  defendant  Margaret,  as  plaintiff  is  In- 
formed and  believes.  In  execution  of  said  pre- 
viously formed  design  on  her  part  sought 
to  obtain  a  conveyance  to  her  from  said 
Daniel  F.  Crowley  of  said  property;  that  to 
that  end  she  urged  said  Crowley  to  make  a 
deed  to  her  of  said  premises,  using  all  tbe 
strength  and  influence  of  her  superior  will 
power  to  accomplish  her  purpose:  that  ac- 
cordingly, on  the  lOtb  day  of  June,  1880, 
about  the  eighth  day  after  the  said  marriage, 
said  Daniel  F.  Crowley  signed  a  deed  pur- 
porting to  convey  said  premises  to  said  de- 
fendant Margaret;  that  the  same  was  made 
without  consideration  and  at  a  time  when, 
as  plaintiff  is  informed  and  believes,  the  said 
grantor's  will  power  aud  Judgment  were 
greatly  weakened  by  his  long-continued  habit 
of  Inebriety;  that  said  deed  was  the  result 
of  Impaired  intellect  and  will  power  on  the 
part  of  said  Crowley,  and  of  the  dominating 
mind  and  influence  of  the  defendant  Mar- 
garet B.  Crowley;  and  that  in  the  debilitated 
condition  of  said  Crowley's  faculties,  be  was 
unable  to  resist  said  defendant's  importuni- 
ties, or  to  wrestle  successfully  with  her  ag- 
gressive sphit  and  arbitrary  disposition."  It 
is  further  alleged  that  said  Crowley  contin- 
ued to  Indulge  in  alcoholic  liquors,  and  on 
tbe  5th  day  of  July,  1890,  at  the  instance  of 
said  defendant  as  plaintiff  is  Informed  and 
believes,  be  was  committed  to  the  Home  of 
the  Inebriates  In  San  Francisco,  for  treat- 
ment of  persons  laboring  under  diseases  of 
alcoholism.  It  is  further  alleged  that  imme- 
diately after  defendant  became  the  wife  of 
said  Daniel  F.  Crowley,  she  began  a  course 
of  persecution  of  plaintiff,  and  insisted  that 
plaintiff  should  leave  the  roof  of  her  adopted 
father,  and  seek  employment  to  earn  her  own 
living,  and  finally,  in  the  month  of  July,  1800, 
the  plaintiff  was  driven  from  her  home  aud 
compelled  to  seek  shelter  among  strangers, 
to  earn  her  own  support  by  the  labor  of  her 
bands,  without  any  assistance  from  defend- 
ant or  plaintiff's  adopted  father,  and  from 
said  date  she  never  received  any  help  or  as- 
sistance of  any  kind  from  her  sald-^adpii 
Jigitized  by ' 
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father  or  from  defendnnt,  "and,  with  her 
forced  exile  from  her  home,  plaintiff's  educa- 
tion entirely  ceased,  as  she  had  no  means  of 
ber  own,  and  her  wages  were  consumed  In 
ber  dally  support"  It  Is  further  alleged  that 
down  to  the  death  of  said  Daniel  F.  Crow- 
ley, which  occurred  on  July  11,  1898,  the 
defendant  exercised  a  controlling  influence 
over  his  mind  and  actions.  It  is  further  al- 
leged that  in  August,  1805,  said  Daniel  F. 
Crowley  purchased  the  lot  of  land  in  the 
complaint  secondly  described;  that  the  title 
to  said  property  was  taken  in  the  name  of 
the  defendant  Margaret  B.  Crowley  "at  her 
Instance  and  at  ber  dictation,  as  plaintiff  is 
Informed  and  believes,  said  Daniel  being  com- 
pelled thereto  and  overpowered  by  the  domi- 
nant will  and  aggressive  energy  of  said  de- 
fendant"; and,  upon  Information  and  belief, 
it  iB  alleged  that  the  consideration  paid  for 
said  lot  was  the  separate  estate  of  Daniel 
F.  Crowley,  and  not  community  property.  It 
Is  averred  that  the  plaintiff  has  not  been  able 
to  ascertain  whether  said  Daniel  F.  Crowley 
died  testate  or  Intestate,  and  alleges  that  his 
only  heirs  at  the  time  of  his  death  were  his 
said  widow,  the  defendant  Margaret  El  Crow- 
ley, and  the  plaintiff,  and  that  no  adminift- 
tratlon  bad  been  taken  out  on  his  estate.  It 
is  also  averred  that  on  the  3d  day  of  Novem- 
ber, 1898,  the  defendant  Margaret  E.  Crow- 
ley conveyed  the  said  parcel  of  real  estate 
first  in  the  complaint  described  to  the  de- 
fendant Richard  O'Connell,  who  now  claims 
the  same  adversely  to  the  plaintiff.  She 
avers,  upon  information  and  belief,  that  the 
conveyance  was  made  without  consideration, 
and  for  the  purpose  of  complicating  the  title, 
obstructing  and  defeating  plaintiff's  recovery 
of  said  property,  and  that  said  O'Connell  took 
the  said  conveyance  with  notice  of  the  fact 
above  alleged.  The  demurrer  was  based  up- 
on several  grounds,— among  others,  that  the 
cause  of  action  was  barred  by  the  provision 
of  section  338,  subd.  4,  of  the  Code  of  Civil 
Procedure,  and  was  sustained  upon  this  lat- 
ter ground.  This  provision  requires  that  an 
action  for  relief  on  the  ground  of  fraud  or 
mistake  shall  be  commenced  within  three 
years,  provided  that  the  cause  of  action  shall 
be  deemed  to  have  accrued  only  after  the  dis- 
covery of  the  facta  constituting  the  fraud  by 
the  aggi'ieved  party. 

The  appellant,  however,  contends  that  this 
Is  an  action  for  the  recovery  of  real  prop- 
erty, and  falls  within  section  318  of  the  Code 
of  Civil  Procedure,  which  extends  the  lim- 
itation to  five  years,  instead  of  the  section 
under  which  the  court  sustained  the  demur- 
rer. This  contention  of  the  appellant  cannot 
be  sustained.  There  Is  nothing  in  the  aver- 
ments of  the  complaint  of  the  nature  of  an 
action  for  the  recovery  of  real  property.  On 
the  contrary,  all  the  allegations  show  very 
clearly  that  the  gravamen  of  the  action  is 
fraud  and  undue  influence.  Tbe  prayer  of 
the  complaint  is  that  "it  be  adjudged  and  de- 
creed that  said  conveyance  by  said  Daniel  F. 


Crowley  to  the  defendant  Margaret  E.  Crow- 
ley, made  on  the  10th  day  of  June,  1890,  of 
the  lot  first  hereinabove  described,  was  ol»- 
tained  by  fraud  and  undue  influence  on  tbe 
part  of  said  defendant  and  that  the  same  be 
set  aside  and  annulled;  that  said  lot  consti- 
tutes part  of  the  estate  of  said  Daniel  P. 
Crowley,  deceased,  and  that  plaintiff  Is  tbe 
owner  of  an  undivided  one-half  thereof;  that 
tbe  title  to  said  lot  secondly  hereinabove  de- 
scribed was  taken  In  the  name  of  said  de- 
fendant through  her  fraud  and  undue  Influ- 
ence; that  she  held  tbe  title  thereto  In  tmst 
for  said  decedent  and  now  holds  tbe  same  in 
trust  for  this  plaintiff,  as  to  an  undivided 
one-half  thereof;  that  bald  decedent  was 
mentally  incapacitated  to  make  said  first- 
named  conveyance,  or  to  consent  to  tbe  mak- 
ing of  said  conveyance  to  the  said  defendant 
secondly  above  mentioned;  that  the  deed  of 
said  first  parcel  of  land  from  defendant  Mjtr- 
garet  to  ber  codefendant  Richard  O'Connell. 
be  annulled;  that  plaintiff's  title  to  an  un- 
divided moiety  of  said  parcels  of  land,  and 
of  each  of  them,  be  quieted,  and  that  she  be 
let  into  poesession  thereof  as  a  tenant  in 
common  with  defendant  Margaret  E.  Crow- 
ley; and  that  the  defendants  be  required  to 
account  to  plaintiff  for  one-balf  of  tbe  r«nts 
and  profits  of  said  real  estate  received  by 
them,  or  either  of  them,  since  tbe  deatb  of 
said  Daniel  F.  Crowley."  Daniel  F.  Crow- 
ley was  competent  to  t^xecnte  the  deeds,  and 
they  had  the  effect  to  convey  his  title  to  the 
property  therein  described.  "A  conveyance 
or  other  contract  of  a  person  of  unsound 
mind,  but  not  entirely  without  understand- 
ing, made  before  his  incapacity  has  beat 
Jcdldally  determined.  Is  subject  to  rescission, 
as  provided  in  tbe  chapter  on  resclwlon  in 
this  Code."  Civ.  Code,  |  3».  It  bad  not 
been  declared.  Judicially  or  otherwise,  that 
he  was  Incapacitated;  and  the  conveyances, 
therefore,  stood  on  the  same  ground  as  the 
conveyance  of  any  other  person,  but  subject 
to  rescission  as  in  other  cases.  In  Castro  ▼. 
Geil,  110  Cal.  206,  42  Pac.  804,  52  Am.  St. 
Rep.  84,  after  citing  the  Code  provisions  as 
above.  It  Is  said  that  "this  language  applies 
with  equal  force  and  propriety  to  the  case 
before  us."  It  is  therefore  conclusively  set- 
tled that  tbe  deed  in  question  vested  tbe  title 
In  appellant,  and  that  it  could  not  be  devest- 
ed otherwise  tljan  by  Judicial  action,  or  the 
voluntary  conveyance  of  the  grantee,  and.  it 
by  Judicial  action,  that  the  complaint  must 
allege  facts  which  show  upon  the  face  of  tt 
that  tbe  action  is  not  barred  by  the  statute 
of  limitations.  See,  also.  People  v.  Blanken- 
sbip,  52  Cal.  619;  People  v.  Noyo  Lumbo- 
Co..  99  Cal.  456.  34  Pac.  96.  In  Castro  t. 
Oell  it  was  held  that  tbe  action  was  barred 
by  tbe  provision  of  the  Code  in  reference  t» 
actions  for  relief  on  tbe  ground  of  fraud,  al- 
ready referred  ta  In  this  case  there  Is  no 
pretense  that  the  plaintiff  had  not  discovered 
tbe  facts  constituting  the  fraud  until  within 
three  years  before  the  commencemeot  of  tl>« 
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action.  On  the  contrary,  all  the  aTerments 
of  the  complaint  show  that  the  alleged  fraud 
and  nndne  influence  were  known  to  her  at 
the  time  they  were  said  to  haye  been  per- 
petrated. In  Ooodnow  y.  Parker,  112  Cal. 
437,  44  Pac.  738,  relied  upon  by  the  appel- 
lant. It  was  held  that  that  was  not  an  action 
for  relief  upon  the  ground  of  fraud  or  mis- 
take, but  an  action  for  the  recoyery  of  real 
property,  "and  that  the  correction  of  the 
mistake  in  the  deed  is  merely  incidental  to 
that  action."  This  action,  howeyer,  as  al- 
ready stated.  Is  based  upon  the  fraud  and 
imdne  Influence  alleged  In  the  complaint,  and 
has  none  of  the  features  of  an  action  for  the 
recovery  of  real  property.  Until  the  deeds 
in  que8ti<m  are  set  aside,  the  plaintiff  has  no 
standing  in  court,  as  she  has  neither  title  nor 
right  of  possession,  and  therefore  could  not 
maintain  an  action  for  the  recoyery  of  real 
property,  even  if  this  were  such. 

We  think  the  demurrer  was  properly  sus- 
tained on  the  ground  assigned  by  the  court 
below,  and  this  renders  It  unnecessary  to 
consider  or  to  pass  upon  the  question  wheth- 
er the  complaint  was  Insufflcient  on  the  other 
grounds  assigned  in  the  demurrer. 

The  Judgment  Is  affirmed. 


We   amcar: 
SON,  J. 


OAROUTTB,    J.;    HABRI- 


BERNIER  et  aL  r.  ANDERSON  et  al. 
(Supreme  Coart  of  Idaho.     Dec.  11,  1902.) 

NEW  TRIAL— STATEMENT  OF  GROUNDS— JURT 
TRIAL  —  FAILURE  TO  OBJECT  —  MISCONDUCT 
OF  JURT  —  INSUFFICIRNCr  OF  BVIDKNCE  — 
CONFLICT  OF  EVIDENCE. 

1.  Id  granting  a  new  trial,  the  ground  on 
which  it  is  granted  onght  to  be  stated.  How- 
erer,  if  it  is  not  stated,  the  court  will  examine 
the  record  to  ascertain  whether  It  contains  suf- 
ficient error  to  warrant  the  grantini;  of  a  new 
trial,  and,  if  it  does,  the  order  will  be  sustain- 
ed. 

2.  When  a  party  goes  to  trial  before  a  Jury 
without  objection,  he  is  estopped  from  predicat- 
ing error  on  the  fact  that  the  action  ia  a  suit 
ill  equity,  and  not  triable  by  a  jury. 

3.  The  afBdavit  of  a  Juror  may  be  receired  to 
sustain  the  verdict,  hot  not  to  impeach  it,  ex- 
cept where  the  verdict  was  the  result  of  a  de- 
terminntion  by  chance. 

4.  EiTor  may  be  predicated  on  the  fact  that 
intoxicating  liquors  were  furnished  the  Jury 
during  the  trial,  or  during  their  deliberatious 
on  their  verdict,  as  it  is  error  for  the  court  to 
permit  the  jurors  to  liave  such  liquors,  with  or 
-without  the  consent  of  respective  counsel,  ex- 
cept upon  the  prescription  of  a  practicing  phy- 
sician. State  V.  Reed  (Idaho)  85  Pac.  706,  cit- 
ed and  distinguished. 

6.  A  specification  of  the  particulars  wherein 
the  evidence  is  insufflcient  to  ju!<tify  the  ver- 
dict is  sufficient,  under  the  provisious  of  section 
4441,  Rev.  St.,  if  it  designates  some  particu- 
lar material  fact  in  issue,  and  avers  tliat  such 
fact  Is  not  justified  by,  or  not  sustained  by,  or 
contrary  to,  the  evidence. 

6.  The  rule  that,  where  there  is  a  substan- 
tial conflict  in  the  evidence,  the  judgment  will 
not  be  reversed,  has  no  applirntion  to  a  trial 
court  when  exercising  its  jurisdiction  in  oassing 
npon  a  motion  for  a  new  triaL 

(Syllabna  by  the  Court) 


Appeal  from  district  court,  Shoshone  coun- 
ty;   A.  E.  Maybew,  Judge. 

Action  by  Annie  Bemler  and  others  against 
Tlieodore  Anderson  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Affirm- 
ed. 

W.  B.  Heybnm,  E.  M.  Heybum,  Walter  A. 
Jones,  Wallace  N.  Morpby,  anC  John  P.  Gray, 
for  appellants.  W.  W.  Woods,  Albert  Allen, 
C.  W.  Beale,  and  A.  G.  Keams,  for  respond- 
ents. 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  granting  a  new  trial,  and  the  appeal 
was  first  presented  to  this  court  at  its  April, 
1002,  term,  and  the  action  of  the  trial  court 
in  granting  a  new  trial  was  sustahied.  A 
petition  for  a  rehearing  was  granted,  and  the 
case  was  again  submitted  to  the  court  on 
oral  arguments  of  respective  counsel  and  an 
exhaustive  brief  on  behalf  of  appellants.  This 
Is  an  action  npon  an  adverse  claim  involving 
the  right  of  possession  and  ownership  of  cer- 
tain premises  claimed  as  a  part  of  the  Six- 
teen to  One  lode  mining  claim,  situated  In 
Placer  Center  mining  district,  Shoshone  coun- 
ty, Idaho.  The  plaintiffs  claim  ownership  of 
the  Okanogan  lode  claim  by  virtue  of  a  loca- 
tion made  by  Peter  Bemler,  John  Egan,  Sam 
barber,  and  Ed.  Gilgan,  dated  May  10,  1887. 
The  defendants,  who  are  respondents  here, 
claim  to  be  the  owners  of  said  Sixteen  to 
One  claim  by  virtue  of  a  location  made  on 
October  12,  1896.  The  cause  was  tried  to  a 
Jury  upon  the  issues  made  by  the  complaint, 
answer,  cross-complaint,  and  answer  thereto. 
On  the  first  trial  the  Jury  failed  to  agree,  and 
on  the  second  a  verdict  and  Judgment  were 
rendered  and  entered  in  favor  of  the  plain- 
tiffs, who  are  appellants.  Thereupon  a  mo- 
tion made  by  the  respondents  for  a  new  trial 
was  granted  by  the  cotu^  and  this  appeal  Is 
from  the  order  g^ranting  the  new  trial. 

Two  errors  are  assigned  for  a  reversal  of 
the  order  granting  a  new  trial.  The  first  Is 
that  the  court  erred  In  granting  the  motion  for 
a  new  trial,  and  the  second  is  that  the  record 
does  not  show  the  grounds  upon  which  a  new 
trial  was  granted.  We  shall  first  consider  the 
last  assigned  error.  This  comrt,  In  Lowe  t. 
Long,  47  Pac.  93,  and  Sweetsa-  v.  Melilck,  51 
Pac.  986,  held  that,  where  the  record  falls  to 
show  the  grounds  upon  which  a  new  trial 
was  granted,  and  no  error  warranting  a  new 
trial  is  apparent  npon  the  record,  the  order 
granting  a  new  trial  will  be  reversed.  The 
converse  of  that  rule  will  warrant  the  appel- 
late court  In  sustalnhig  the  action  of  the  court 
hi  granting  a  new  trial  in  a  case  where  the 
court  falls  to  state  the  grounds  upon  which 
a  new  trial  is  granted,  provided  it  is  apparent 
from  the  record  that  the  moving  party  is  en- 
titled to  a  new  trial.  We  have,  therefore, 
been  required  to  examine  the  record  to  as- 
certain whether  there  is  apparent  on  the  face 
of  the  record  error  snflJcient  to  warrant  the 
court  below  in  granting  a  new  trial.  With 
that  end  in  view,  we  have  made, a  secnndym^ 
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-third  careful  egcamlnation  of  the  record.  It 
iM  contended  by  coansel  for  respondents  tbat 
tbla  Is  a  snlt  in  equity,  and  the  verdict  of 
the  Jury  was  merely  advisory,  and  for  tbat 
«tason  tbe  court,  if  dissatisBed  with  the  ver- 
dict, was  not  bound  by  it,  and  could  set  It 
«8ide,  or  disregrard  it,  and  make  findings  of  its 
Murn.  A  considerable  portion  of  respondents' 
4>rief  is  devoted  to  tbe  question  whetber  suits 
like  tbe  one  at  bar  are  actions  at  law  to  be 
tried  by  a  Jury,  or  suits  in  equity  triable  by 
the  court  without  a  Jury,  and  calls  attention 
to  tbe  case  of  Bnrfce  v.  McDonald,  2  Idabo, 
310,  13  Pac.  351  (decided  by  tbe  Idabo  ter- 
ritorial supreme  court),  wblcb  holds  that  suits 
oil  an  adverse  claim  are  actions  at  law,  and 
luoperly  triable  by  a  Jury;  and  cite  Doe  v. 
Stinlng  Co.  (C.  C.)  48  Fed.  218,  and  tbe  same 
on  appeal  to  the  United  States  circuit 
17  O.  C.  A.  190,  70  Fed.  466,  and  the 
of  Perego  v.  Dodge,  163  U.  S.  163,  16 
Stop.  Ct  971,  41  L.  Ed.  113,  as  vbtnally  oyer- 
ruling  the  rule  laid  down  In  the  case  of 
Burke  v.  McDonald,  supra,  and  holding  tbat 
actions  brought  pursuant  to  Rev.  St  U.  S. 
f  2320  [IT.  S.  Comp.  St  1901,  p.  1430],  are 
of  equitable  Jurisdiction  only,  and  tbe  trial 
cifut  is  not  bound  to  submit  any  of  the- issues 
<ojt  fact  Involved  to  a  Jury;  and  contend,  that 
Ifelng  true,  the  court  might  at  Its  pleasure, 
sQt  aside  the  verdict  of  tbe  Jury,  and  no  error 
-i^ld  be  predicated  thereon.  We  do  not  de- 
cfte  whether  this  is  a  suit  In  equity,  and 
the  verdict  of  tbe  Jury  only  advisory  to  tbe 
<Mlnrt  or  not  as  the  record  clearly  shows 
tiiat  counsel  proceeded  ta  tbe  trial  of  Ibis 
•C4)3e  upon  the  theory  that  it  was  an  action  at 
Jaw,  and  it  was  so  tried.  It  is  now  too  late 
tdr  them  to  complain  of  tbe  action  of  the 
-«aurt  In  that  regard.  This  case,  as  presented 
■to  us,  must  be  beard  and  determined  upon 
the  theory  on  which  counsel  for  tbe  respective 
QBrties  presented  tbe  same  to  tbe  trial  court 
i^thout  objection  or  exception. 

It  Is  contended  by  counsel  for  appellants 
that  the  motion  for  a  new  trial  was  granted 
-solely  and  only  on  the  question  as  to  whether 
-or  not  the  action  should  be  tried  as  one  at  law 
-or  one  in  equity.  Tbat  may  be  true,  but  the 
record  does  not  support  that  contention  ;  for. 
If  the  court  considered  this  a  suit  in  equity, 
and  tbe  verdict  of  the  Jury  advisory  only, 
sfter  setting  aside  the  verdict  tbe  court  would 
Have  proceeded  to  have  found  tbe  facts  which, 
in  Its  opinion,  were  established  by  tbe  evi- 
dence, and  entered  Judgment  thereon;  wblcb 
H  did  not  do.  From  tbat  fact  It  would  appear 
that  tbe  Judge  did  not  grant  a  new  trial  solely 
«nd  only  on  tbe  ground  tbat  he  considered 
this  a  suit  In  equity,  and  tbat  tbe  court  bad 
•erteA  In  submitting  said  case  to  a  Jury,  or 
that  tbe  verdict  was  merely  advisory. 

It  Is  contended  tbat  the  misconduct  of  tbe 
J[nry  In  drinking  large  quantities  of  lutoxlcat- 
ibg  liquors  during  the  trial,  and  during  its 
deliberations,  was  sufficient  ground  for  grant- 
ing a  new  trial.  It  appears  from  tbe  record 
tbat  a  request  was  made  "on  behalf  of  some 


of  the  Jurors,  by  tbe  undersherlff  to  the  court, 
tbat  certain  of  the  Jurors  should  be  allowed  to 
have  an  occasional  drink  of  liquor  at  tbdr 
meals,  as  they  were  tn  tbe  habit,  in  ordinary 
life,  of  drinking  more  or  less,  and  tbat  such 
concession  was  necessary  for  their  health." 
Thereupon  tbe  court  stated  the  request  to 
counsel  for  the  respective  parties,  and  tbey 
stated  to  tbe  court  tbat  they  had  no  objection 
to  the  Jury  being  furnished  with  such  liqnors 
In  such  quantity  as  indicated  in  the  request  to 
tbe  court  The  court  then  stated  that  it  would 
allow  tbe  Jury  to  have  liquors  in  moderate 
and  reasonable  quantities  under  tbe  direction 
of  the  court  and  bailiffs.  Tbe  affidavits  of 
several  of  the  Jurors  are  contained  In  tbe 
transcript  showing  that  beer  and  whisky 
cocktails  were  furnished  to  some  of  said  Jur- 
ors in  considerable  quantities;  but  under  tbe 
statutes  of  this  state  tbe  affidavit  of  a  Juror 
cannot  be  received  to  impeach  bis  verdict  ex- 
cept that  the  verdict  was  obtained  by  •'re- 
sort  to  a  determination  of  chance."  SectltHi 
4436,  Rev.  St;  Flood  v.  McClure  adabo)  32 
Pac  264;  Griffith  t.  Montandon  (Idaho)  39 
Pac.  848;  Jacobs  ▼.  Dooley,  1  Idabo,  41. 
From  a  careful  examination  of  tbe  competent 
affidavits  In  regard  to  tbe  misconduct  of  tbe 
Jury,  while  tbey  show  that  considerable  liq- 
uor was  furnished  to  the  Jury  durlngr  Its  de- 
liberations, we  shall  not  bold,  under  tbe  facts 
of  this  case^  tbat  the  Judge  was  Justified  In 
granting  a  new  trial  on  that  ground,  ando- 
the  decision  of  this  court  In  State  v.  Reed.  35 
Pac.  706. 

It  Is  contended  that  the  practice  of  per- 
mitting Jurors  to  have  intoxicating  liquors 
during  the  trial  has  been  sanctioned  by  tbla 
court  in  the  case  of  State  v.  Reed,  supra.  In 
that  case  the  court  refused  to  set  aside  the 
verdict  although  it  was  shown  that  tbe  Jnry 
had  used  intoxicating  liquors.  Tbe  court 
there  said:  "It  Is  not  alleged  or  intimated 
that  any  member  of  the  Jury  was  in  tbe 
slightest  degree  overcome  by  liquor.  Wblle  a 
free  or  unlimited  indulgence  in  the  use  of 
Intoxicating  liquors  by  a  Jury,  or  any  member 
thereof,  while  engaged  in  their  duties  as  socb, 
cannot  be  tolerated,  still  such  a  limited  use  as 
may  be  bad  under  and  by  direction  dT  the  tri- 
al court  cannot  in  our  view.  In  the  altsence 
of  any  claim  or  assertion  of  overlndnlsence 
on  the  part  of  any  member  of  tbe  Jury,  be 
considered  reversible  error."  It  was  not  In- 
tended nor  does  the  court  In  that  decision 
sanction  the  use  of  intoxicating  liquors  by 
Jurors  during  tbe  trial  or  during  tbe  delibera- 
tions of  the  Jury,  and  we  now  lay  down  the 
rule  that  It  is  error  to  permit  a  Juror  to  use 
intoxicating  liquors  during  the  trial  of  a  case 
or  during  tbe  deliberations  of  the  Jury  on  Its 
verdict  unless  it  Is  done  with  the  pennls-slon 
of  tbe  court  upon  tbe  prescription  of  a  prac- 
ticing physician;  thus  distinguishing  or  modi- 
fying the  decision  in  tbe  case  of  State  ▼.  Reed. 
supra. 

Counsel  for  appellants  contend  that  respond- 
ents' specifications  of  particulars  wbeie^  tbe 
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•rldence  ia  iDSufDclent  to  justify  the  yerdlct 
is  not  a  compliance  with  the  provisions  of  sub- 
division 3,  {  4441,  Rev.  St.,  to  authorize  the 
court  to  consider  them.  It  is  contended  that 
■aid  speclflcatloD  is  an  argumentative  presen- 
tation of  respondents'  case;  that  it  is  simply 
a  discussion  of  the  points  upon  which  they 
rely.  While  said  speciflcatlons  are  not  a  mod- 
el that  we  would  recommend,  we  think  they 
are  sufficient,  in  substance  and  form,  to  au- 
thorli^e  the  trial  court  to  consider  them,  and 
to  determine  whether  the  evidence  was  suf- 
flcient  to  sustain  the  verdict  If  the  specifica- 
tions designate  some  particular  fact,  and  aver 
that  It  is  not  Justified  by,  or  not  sustained 
by,  or  contrary  to,  the  evidence,  they  are 
sufficient.  The  following-  specification  was 
held  sufficient,  to  wit:  "The  evidence  Is  in- 
sufficient to  show  that  plaintiff  was  the  owner 
of  the  land  at  the  time  of  this  sale."  Kelly  ▼. 
Mack,  49  Cal.  524.  From  a  most  careful  ex- 
amination of  the  evidence  we  think  the  court 
did  not  err  in  granting  a  new  trial  on  the 
ground  of  Its  insufficiency  to  sustain  the  ver- 
dlc-t  It  Is  therefore  apparent  from  the  face 
of  the  record  that  the  court  did  not  err  In 
granting  a  new  trial. 

It  is  contended  that,  where  there  Is  a  sub- 
stantial conflict  in  the  evidence,  the  trial  court 
should  not  grant  a  new  trial  on  the  ground  of 
the  Insufficiency  of  the  evidence  to  sustain  the 
verdict,  and  that  as  there  is  a  substantial  con- 
flict of  the  evidence  In  this  case  a  new  trial 
could  not  be  legally  granted  on  that  ground. 
While  that  Is  a  well-observed  and  recognized 
rule,  when  applied  to  appellate  courts,  it  has 
no  application  to  trial  courts  when  exercis- 
ing Its  Jurisdiction  In  passing  upon  motions 
for  a  new  trlaL  We  conclude  that  the  Judge, 
in  granting  a  new  trial,  did  not  abuse  the 
legal  discretion  vested  In  him,  and  committed 
no  error  therein. 

Order  appealed  from  affirmed;  costs  award- 
ed to  respondents. 


BRITT  et  al.  t.  REED. 

tisapreme  Court  of  Oregon.    Dec.  29,  1902.) 

WATERS  —  APruOPRIATION  —  RIPARIAN      PRO- 
PRIETOR-ADVERSE POSSESSION— IN- 
JUNCTION—EVIDENCE. 

1.  Erldenpe  In  an  action  to  restrain  the  di- 
version of  water  from  a  stream  examined,  and 
htld  snfflcieiit  to  show  that  the  quantity  of  wa- 
ter diverted  by  defendnut  wns  an  important  In- 
tringemrnt  on  plaintiffs'  rights. 

2.  Evidenre  in  an  action  to  restrain  the  di- 
version of  water  from  a  stream  examined,  and 
held  sufflcient  to  show  that  plaintiffs'  short- 
nge  of  water  was  not  due  to  imperfection  in 
their  ditch,  but  to  the  appropriation  of  water  by 
defendant. 

3.  Where  the  waters  of  a  stream  running 
tbronirh  public  lands  Is  appropriated  for  a  pri- 
vate use,  the  one  making  snch  appropriation  ac- 
quires a  richt  to  such  wiiter  superior  to  the 
rixbts  acquire''  by  subsequent  riparian  proprie- 
tors or  appropriators. 

4.  Bridpnce  in  an  action  to  restrain  the  di- 
version of  wnters  from  a  stream  examined, 
and  held  that,  thonxb  defendant  has  used  water 
for  more  than  10  years,  such  use  had  not  come 


to  the  knowledge  of  plalctlffa,  or  interfered> 
with  their  prior  rights,  until  a  year  befod^ 
suit  was  begun;  hence  defendant  hud  acquir- 
ed no  right  against  them  by  adverse  possessioni 
or  prescription. 

Appeal  from  circuit  court,  Jackson  county; 
Henry  L.  Benson,  Judge. 

Action  by  Peter  Britt  and  others  against 
O.  D.  Reed.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

This  is  a  suit  to  restrain  the  defendant 
from  diverting  or  using  any  of  the  waters  df 
Jackson'creek,  or  either  of  its  branches,  whei> 
such  use  will  interfere  with  plaintiffs'  right 
to  take  and  use  5  Inches  thereof  through  » 
ditch  owned  by  them.    The  facts  are  that  la 
1853  the  grantors  and  predecessors  In  inters 
est  of  the  plaintiffs  constructed  a  ditch  frdjnt 
a  point  on  Jackson  creek,  a  short  distance 
below  where  It  forks,  down  to  and  upon  the 
several  tracts  of  land  In  the  bity  of  Jackson- 
ville now  owned  and  occupied  by  the  re- 
spective plaintiffs,  at  which  time  5  inches 
of  water,  or  more,  were  diverted  therefrOn> 
through   such  ditch,  and  used  for  domestic 
and  Irrigating  purposes.    This  ditch  has  ever 
since  been  maintained  and  used  by  the  plain- 
tlfCs  and  their  predecessors  In  Interest,  auct 
the  water  diverted  and  applied  by  them,  af- 
fording the  only  water  supply  to  their  prem- 
ises.   In  1878  the  defendant  settled  upon  a 
40-acre  tract  a  short  distance  above  the  head 
of  the  plaintiffs'  ditch,  as  a  homestead,  ta 
which  be  acquired  title  by  patent  from  the- 
natlonal  government  In  March,  1883.     The- 
bed  and  banks  of  the  creek  for  a  space  or 
5  or  0  rods  In  width  have  long  since  beeo. 
mined  out  down,  to  the  bed  rock,  from  a- 
point  below  the  head  of  plaintiffs'  ditch  up  to 
and  above  the  land  owned  and  occupied  by 
the  defendant,  leaving  loose  tailings  or  mlh- 
ing  debris  therein  to  a  depth  of  5  or  6  feet.. 
In  the  summer  season  there  Is  but  little  wa- 
ter flowing  In  the  stream,   and  that  sinks- 
down  through  the  tailings  and  flows  on  the 
bed  rock.    About  the  year  1883  the  plaintiffs 
constructed  a  covered  bed  rock  drain,  fromi 
4  to  6  inches  deep  and  12  to  15  inches  wide,, 
running  from  the  head  of  their  ditch  diago- 
nally across  the  bed  of  the  stream,  for  tlte- 
purpose  of  gathering  and  diverting  the  wa- 
ter thereto.     Some  time  prior  to  1880  oae^ 
Poppewitz  made  a  garden  on  the  land  now 
owned  by  the  defendant,  which  he  cultlvat-- 
ed  from  year  to  year,  using  the  water  of 
Jackson  creek  for  its  Irrigation,  until  1886,. 
since  which  time  the  defendant  has  contin-- 
ued  such  cultivation  and  use  of  the  water:. 
Such  use,  however,   was  not  known  to  the- 
plaintlffs  until  the  summer  of  1899,  when,, 
being  short  of  water,  they  made  an  examina- 
tion of  the  stream  for  some  distance  aboYe 
the  head  of  their  ditch,  to  ascertain  the  cause, 
and  for  the  first  time  learned  that  the  watdr 
was  being  used  by -the  defendant.    In  19(10 
this  suit  was  commenced  to  enjoin  and  re- 
strain him  from  using  the  water  to  the  detrii- 
ment  of  the  plaintiffs'  rights,  aqd,  it^resultini^ 
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In  a  decree  In  their  favor,  the  defendant  ap- 
pealB. 

B.  B.  Dufar,  for  appelant  Wm.  M.  Col- 
Tig,  for  respondents. 

BEAN,  J.  (after  Btatlng  the  facts).  That 
the  right  of  the  plaintiffs  to  the  use  of  five 
Inches  of  the  waters  of  Jackaon  creek  Is  prior 
In  time  and  In  right  to  that  of  the  defend- 
ant Is  clearly  shown  by  the  testimony,  and  Is 
substantially  uncontrorerted.  The  defendant 
contends,  however,  that  the  quantity  of  wa- 
ter used  by  Mm  was  so  Insignificant  that  It 
did  not  Injuriously  affect  the  plaintiffs,  and 
that  be  had  a  right  to  use  such  water  (1) 
as  a  riparian  proprietor,  and  (2)  by  adverse 
possession  or  prescription. 

The  quantity  of  water  used  by  the  defend- 
ant Is  not  shown  by  the  record.  It  was  prob- 
ably small,  but  it  appears  from  the  testimony 
that  at  times  during  an  unusually  dry  sea- 
son there  Is  not  water  enough  in  the  stream 
to  supply  the  plaintiffs'  appropriation,  and 
that  the  water  used  by  the  defendant  at  such 
times  Is  a  substantial  injury  to  them.  Judge 
Hanna,  the  husband  and  agent  of  one  of  the 
plaintiffs,  testified  that  in  the  summer  of 
1899  the  flow  of  water  in  the  plaintiffs'  ditch 
suddenly  stopped,  and  that  he  and  Emil  Britt, 
the  son  of  the  plaintiff  Britt,  examined  the 
stream  from  what  is  known  as  the  "Beekman 
Ditch"  to  ascertain  the  cause,  and  discov- 
ered that  the  water  was  being  used  by  the 
defendant.  They  Immediately  objected  to 
such  use,  as  a  result  of  which  it  was  discon- 
tinued, and  the  flow  of  water  In  plaintiffs' 
ditch  perceptibly  and  materially  increased,— 
so  much  so  that,  If  it  had  continued  during 
the  season,  they  could  have  got  along  with 
the  supply  thus  afforded.  The  plaintiff  Britt 
and  his  son  BmU  both  testified  to  the  same 
state  of  facts.  In  the  summer  of  1900  the 
defendant  again  diverted  and  used  the  wa- 
ter for  irrigating  his  garden,  when  this  suit 
was  commenced,  and  a  temporary  Injunction 
issued.  Immediately  thereafter  the  flow  of 
water  In  the  plaintiffs'  ditch  again  increased 
to  such  an  extent  as  to  show  beyond  ques- 
tion that  It  was  materially  affected  by  the 
defendant's  diversion.  The  evidence  is  there- 
fore sufficient  to  show  that  the  quantity  of 
water  diverted  and  used  by  the  defendant 
was  an  Important  infringement  upon  the  prior 
rights  of  the  plaintiffs. 

A  contention  Is  made  that  the  plaintiffs' 
shortage  of  water  was  due  to  their  Imperfect 
-ditch  and  headworks,  and  not  to  the  acts  of 
the  defendant  The  uncontradicted  evidence 
shows  tiiat  in  1883  or  18S4  William  Heal^. 
the  husband  of  one  of  the  plaintiffs  con- 
structed a  covered  bed  rock  drain,  about  6 
inches  deep  and  from  15  to  18  inches  wide, 
-from  the  head  of  the  plaintiffs'  ditch  diagonal- 
ly up  the  stream,  and  across  the  entire  bed 
-thereof.  This  drain,  cut  out  of  the  rock,  had 
A  stone  and  dirt  wail  built  on  the  lower  side, 
«nd  served  to  catch  and  divert  the  water  to 


the  bead  of  plaintiffs'  ditch.  Two  or  tbree 
years  before  the  commencement  of  this  suit, 
the  plaintiffs  had  the  drain  opened  and  exam- 
ined, when  water  was  found  flowing  freely 
therein.  There  is  therefore  no  ground  for 
the  contention  on  the  testimony  tbat  there 
was  any  substantial  defect  in  the  ditcb  or 
drain.  It  Is  true.  It  did  not  gatba*  up  all 
the  water,  nor  was  It  possible  to  do  so.  Judge 
Hanna,  who  stated  that  he  had  had  consider- 
able experience  in  mining  and  the  use  of  wa- 
ter, testified  that  when  a  stream  has  been 
mined  out,  like  Jac&son  creek,  the  water  will 
force  Itself  into  the  seams  of  the  bed  rock  and 
run  some  distance  before  It  will  come  to  the 
surface  again,  and  that  It  is  Impossible  to 
stop  all  the  water  that  comes  down  so  that  it 
will  not  break  out  below;  and  Mr.  Linn,  a 
witness  for  the  d^endant,  said  that,  from  his 
experience,  he  deemed  It  Impossible  to  save 
all  the  bed-rock  water.  But  the  evidence 
shows  that  it  was  to  the  interest  of  plaintiffs 
to  save  it,  and  that  they  actually  did  make 
every  reasonable  and  diligent  effort  to  do  so; 
and  the  defendant,  whose  right  is  suliseqnent 
to  theirs,  can  exact  no'  more. 

The  defendant's  contention  that  his  right 
as  a  riparian  proprietor  to  the  use  of  the  wa- 
ter Is  superior  to  the  plahitiffs'  rights  as  ap- 
proprlatoTB  requires  but  a  brief  notice.  It 
has  been  so  often  decided  ttiat  It  has  become 
almost  axiomatic  that  one  who  appropriates 
the  waters  of  a  stream  running  through  pub- 
lic land  acquires  a  special  property  therein, 
as  against  all  jtersons  acquiring  rights  sub- 
sequent in  time,  either  as  appropriators  or 
as  riparian  proprietors,  and  may,  as  against 
such  persons,  insist  tbat  the  waters  shall  be 
at  all  times  subject  to  ills  use  and  enjoyment, 
to  the  extent  of  his  original  appropriatioa 
Kaler  v.  Campbell,  IS  Or.  666,  11  Pac.  301 
Tolman  y.  Casey,  16  Or.  83,  13  Pac.  609 
Speake  r.  Hamilton,  21  Or.  3,  26  Pac  855 
Carson  v.  Hayes,  39  Or.  97,  65  Pac.  814;  Mo- 
Call  V.  Porter  (Or.)  70  Pac.  820.  Wbateva 
rights  the  defendant  acquired  as  riparian  pro- 
prietor by  reason  of  his  settlement  on  tbe 
stream  were  subordinate  and  subject  to  tbe 
prior  rights  of  the  plaintiffs  as  appropriators, 
and  must  be  exercised  In  subordination  there- 
ta 

Nor  is  defendant's  claim  to  tbe  use  of  the 
water  by  adverse  i>osses8lon  supported  by 
the  record,  as  there  Is  no  testimony  showing 
or  tending  to  show  that  the  use  thereof  by 
him  in  any  way  Injured  or  deprived  the  plain- 
tiffs of  any  substantial  right  until  188Q;  and 
as  said  by  Mr.  Justice  Moore  in  Bowman  v. 
Bowman,  35  Or.  279,  283,  67  Pac.  546,  547, 
"no  adverse  user  [of  water]  can  be  Initiated 
until  the  persons  possessing  the  superior  use 
are  deprived  of  its  boiefits  In  such  a  sub- 
stantial manner  as  to  notify  them  that  their 
rights  are  being  Invaded."  And  In  Carson 
V.  Hayes,  supra,  .the  court  said:  "The  law  Is 
well  established  that  no  right  to  the  use  of 
water  can  be  acquired  by  prescription  unless 
there  has  been  such  an  invasion  of  the  rights 
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«f  tbe  parties  against  whom  It  Is  asserted  as 
would  have  given  them  a  cause  of  action 
therefor."    See,  also,  MiUing  Co.  v.  Cougba- 
nour.  34  Or.  9,  54  Pac.  223;  Boyce  v.  Cupper, 
«7  Or.  256,  61  Pac.  642.    The  nndlspnted  evi- 
dence shows  that,  while  tbe  defendant  used 
the  water  for  the  purpose  of  Irrigating  his 
garden  for  more  than  10  years  prior  to  the 
commencement  of  this  suit,  such  use  did  not 
Bubstantially  Interfere  with  tbe  rights  of  the 
plaintiffs,  nor  did  they  have  any  knowledge 
thereof,  until  a  year  before  the  suit  was  be- 
gtm.     Brltt,  one  of  tbe  plaintifFs,   testified 
that  he  first  learned  that  tbe  defendant  was 
using  tbe  water  about  July  21, 1899,  and  that 
just  a  few  days  before  the  complaint  In  this 
stilt  was  filed,  the  defendant  told  him  that  at 
one  time  be  thought  he  bad  a  right  to  tbe 
water,  but  bad  ascertained  that  he  had  none, 
and  would  let  it  alone;  that  on  several  occa- 
sions when  the  water  was  scarce,  and  the 
question  was  being  discussed  between  them, 
the  defendant  told  him  that  tbe  scarcity  was 
caused  by  tbe  Beekman  mining  ditch,  about 
two  miles  above  on  the  creek,   but  at  no 
time  said  that  he  himself  was  using  tbe  wa- 
ter.  Judge  Hanna  stated  that  he  bad  no  knowl- 
edge that  defendant    was   using   the   water 
prior  to  1899;  and  Emil  Brltt,  a  son  of  plain- 
tiff Brltt.  and  who  had  charge  of  his  busi- 
ness, testified  to  tbe  same  thing.     William 
Healey,  the  btisband  of  tbe  plaintlft  Fredrika 
Heeley,  said  that  be  never  knew  that  de- 
fendant was  using  tbe  water  until  after  this 
suit  was  commenced,  although   he  and  bis 
wife  bad  lived  on  the  property  now  owned  by 
them  since  1883  or  1881,  and  that  he  bad  oc- 
casion often  to  go  up  tbe  stream,  both  on 
account  of  their  own  water  rights  and  those 
of  the  city,  In  order  to  ascertain  If  the  water 
was  being  diverted  and  used  by  unauthorized 
persons.    The  testimony  of  these  witnesses  is 
in  no  way  contradicted,  so  that  it  must  be 
taken  as  an  established  fact  In  the  case  that 
the  plalntlfTs'  right  to  the  water  was  not  sub- 
stantially Interfered  with  by  defendant's  use  a 
sufficient  length  of  time  before  tbe  commence- 
ment of  the  suit  for  such  use  to  ripen  Into  a 
right  by  adverse  possession  or  prescription. 
The  defendant's  garden  Is  situated  on  the 
bank  of  the  creek,  oft  of  the  public  highway, 
and  is  not  In  a  place  where  the  ordinary  trav- 
eler would  observe  it  or  ascertain  that  water 
was  being  used  thereon;  and,  moreover,  the 
defendant  testified  that  be  generally  used  tbe 
water  at  night,  although  be  sometimes  used  it 
during  the  day.    The  plaintiffs'  lack  of  knowl- 
edge on  the  subject  is  probably  accounted  for 
by  these  facts. 

On  tbe  record,  therefore,  we  conclude  that 
the  plaintiffs  are  entitled  to  a  decree  perpetu- 
ally enjoining  and  restraining  the  defendant 
from  diverting  any  of  the  waters  of  Jackson 
creek,  or  In  any  manner  Impeding  or  obstruct- 
ing the  flow  thereof,  whenever  tbe  same  will 
substantially  affect  the  quantity  of  water 
to  which  tbe  plaintiffs  are  entitled. 
Decree  affirmed. 


WILLIAMS  V.  WILSON  et  aU 
(Supreme  Court  of  Oregon.    Dec  29,  1902.) 

MORTOAOESS  —  FORECLOSURE  —  PARTIES    CON- 
CLUDED—LIENHOUJER— SUBSE- 
QUENT RIGHTS. 

1.  The  owner  of  mortBajred  premises  convey- 
ed to  a  third  party,  but.  Mote  the  deed  was 
recorded,  the  mortgage  was  foreclosed,  and  sale 
had.  In  the  foreclosure  the  owner  of  a  judg- 
ment was  a  party  defendant,  and  set  up  his 
lieu  and  obtaiued  a  decree  that  the  proceeds  of 
sale,  after  satisfying  prior  liens,  should  be  ap- 
plied to  the  judgment.  After  tbe  recording  of 
the  third  party's  deed,  he  redeemed  the  prem- 
ises. Bel.  &  C.  Ann.  Codes  &  St.  Or.  §§  423- 
^7,  429,  relative  to  foreclosure  of  liens  on 
property,  require  a  judgment  creditor  to  be 
made  a  party  defendant  if  it  is  designed  to  de- 
vest him  of  his  interest.  Beld,  that  the  judg- 
ment creditor's  rights  under  bis  original  judg- 
ment were  devested  by  the  foreclosure  decree, 
and,  the  premises  not  having  been  redeemed  by 
the  judgment  debtor,  but  by  the  third  party,  the 
judgment  creditor  could  not  seise  them  on  execu- 
tion under  his  judgment. 

Appeal  from  chrcuit  court.  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Suit  by  George  H.  Williams  against  W.  H. 
Wilson  and  another.  From  a  decree  for  de- 
fendants, complainant  appeals.  Original 
opinion  withdrawn.    Reversed. 

This  Is  a  suit  to  enjoin  the  sale  of  real 
property  under  an  execution  Issued  on  a 
judgment  against  tbe  plainUfTs  grantor. 
Tbe  facts  are  that  on  January  17,  1893,  O.  D. 
Taylor  mortgaged  tbe  property  in  question 
to  Wm.  H.  Wilson,  and  on  the  27th  of  the 
following  July  conveyed  It  to  the  plaintiff, 
but  the  deed  therefor  was  not  recorded  un- 
til the  27th  of  July,  1895.  In  March.  July, 
and  October,  1894,  one  Joseph  A  Johnson  re- 
covered judgments  against  Taylor  for  fl,- 
600,  $1,645,  and  $1,841.71,  respectively,  and 
In  April,  1894,  Caroline  Breese  recovered  a 
judgment  against  him  for  $1,107.50,  which 
she  assigned  to  Johnson.  At  the  time  the 
judgments  were  recovered  by  Johnson,  he 
had  no  notice  or  knowledge  that  plaintiff  had 
or  claimed  any  interest  in  the  mortgaged 
premises,  and  knew  nothing  of  the  deed  un- 
til It  was  recorded.  On  November  16,  1894, 
J.  C.  Flanders,  the  assignee  of  tbe  mortgage, 
commenced  suit  In  the  circuit  coiurt  for  Wasco 
county  to  foreclose  the  same,  making  John- 
son a  party,  and  alleging  that  he  had  or 
claimed  some  interest  hi  or  to  the  mortgaged 
premises,  but  that  it  was  subsequent  and 
subject  to  the  lien  of  the  mortgage.  Johnson 
appeared,  and  filed  an  answer  or  cross-com- 
plaint, setting  up  bis  judgments,  and  alleg- 
ing that  they  were  liens  on  tbe  mortgaged 
premises,  and  entitled  to  be  paid  out  of  the 
proceeds  of  the  sale  thereof  in  the  foreclo- 
sure proceedings.  Thereafter,  and  on  May 
27.  1895.  a  decree  was  rendered,  foreclosing 
the  Flanders  mortgage,  ordering  a  sale  of 
the  property,  and  directing  the  proceeds  to  be 
distributed  (1)  to  the  payment  of  the  ex- 
penses of  sale  and  the  amount  dne  on  the 
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mortgage,  attorney  fees,  costs,  and  disburse- 
ments, (2)  to  the  payment  of  Johnson's  Judg- 
ment of  March,  18&4,  (3)  of  the  Breese  judg- 
ment of  April,  1894,  (4)  of  Johnson's  judg- 
ment of  July,  181M,  (5)  of  a  Judgment  In  fa- 
vor of  the  state  of  Oregon,  and  (G)  of  John- 
son's Judgment  of  October,  1894.  The  decree 
also  provides  that  all  the  defendants.  Includ- 
ing Johnson,  shall  "be  barred  and  forever 
foreclosed  of  any  and  all  right  title.  Interest, 
claim,  or  demand  in  or  upon  said  mortgaged 
propoty.  and  each  and  every  parcel  thereof," 
except  the  statutory  right  of  redemption. 
An  execution  was  Issued  on  the  decree,  and 
the  property  sold  at  public  auction  to  John- 
son for  an  amount  sufficient  to  satisfy  all  the 
Uens  thereon  except  the  one  of  October,  18IM. 
The  sale  was  conflrmed  on  July  19,  18U5, 
and  on  the  8tb  of  the  following  month  the 
plaintiff  redeemed  by  paying  Johnson  the 
amount  of  his  bid,  which  was  accepted,  and 
applied  upon  the  Judgments  of  March  and 
July,  1894,  and  the  Breese  Judgment,  and 
the  same  were  satisfied  of  record,  leaving  un- 
paid his  judgment  of  October,  1894,  which  he 
assigned  to  one  Itorlcl:,  who,  on  the  13tb  day 
of  August,  1901,  assigned  It  to  the  present 
defendant  W.  H.  Wilson.  On  the  18th  of 
September,  1001,  Wilson  caused  an  execu- 
tion to  be  Issued  thereon,  and  the  property 
described  In  the  mortgage  and  conveyed  by 
Taylor  to  tbe  plaintiff  to  l>e  again  seized  and 
advertised  for  sale,  whereupon  this  suit  was 
brought  to  enjoin  the  sale,  on  tbe  ground 
that  the  Hen  of  the  Johnson  Judgment  was 
barred  and  foreclosed  by  the  decree  of  tbe 
foreclosure. 

Geo.  H.  Williams,  for  appellant  W.  H. 
Wilson,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
Since  this  case  was  decided,  tbe  respondent 
has  filed  an  exhaustive  brief  on  petition  for 
rehearing,  by  which  it  Is  urged  with  signal 
ability  that  the  determination  of  the  court  is 
untenable  and  contrary  to  its  former  adjudi- 
cations. We  have  re-examined  the  case  with 
the  same  result  as  formerly,  but  have  re- 
vised the  reasons  upon  which  it  must  rest 
This  opinion  will,  therefore,  false  the  place  of 
the  former  as  declarative  of  the  law  of  the 
case.  The  Judgment  in  favor  of  Johnson,  the 
enforcement  of  which  is  sought  to  be  enjoin- 
ed In  this  suit  was  recovered  by  him  without 
notice  or  icnowledge  of  the  previous  deed  from 
Taylor  to  the  plaintiff,  and  therefore  the 
plaintiff  stands  in  the  same  poslton  as  if  Tay- 
lor owned  tbe  property  at  the  time  of  the 
rendition  of  the  Judgment  and  he  hod  pur- 
chased It  after  that  date.  The  question  for 
decision,  then,  is  whether  a  Judgment  Hen 
creditor,  who  is  a  party  to  a  suit  to  foreclose 
a  prior  mortgage,  and  who  comes  in  by  an- 
swer or  cross-complaint,  and  sets  up  the  judg- 
ment and  obtains  a  decree  that  the  proceeds 
of  tbe  sale,  after  satisrying  prior  liens,  shall 
be  applied  in  payment  of  his  Judgment  can 


have  the  mortgaged  premises  resold  nnder  ex- 
ecution Issued  in  the  law  action  for  any  de- 
ficiency due  him  on  his  Judgment  when  the 
land  had  been  redeemed  by  a  grantee  of  the 
mortgagor,  who  takes  subsequent  to  the  ren- 
dition of  the  foreclosure  decree.  In  Settlemler 
v,  Newsome,  10  Or.  446,  and  Flanders  v. 
Aumack,  32  Or.  19,  51  Pac.  447.  67  Am.  St 
Rep.  504,  it  Is  held  that  land  sold  under  an 
execution  Issued  on  a  Judgment  at  law.  and 
redeemed  by  the  Judgment  debtor  or  his  suc- 
cessor In  Interest  may  be  resold  for  an  un- 
paid balance  due  on  the  Judgment  and  tbe 
amount  paid  on  redemption  being  considered 
merely  a  payment  pro  tanto.  In  WilUs  v. 
Miller,  23  Or. '352,  31  Pac  827,— a  case  where 
the  mortgaged  premises  passed  Into  tbe  bands 
of  a  stranger  to  the  mortgage  prior  to  tbe 
foreclosure,— it  was  held  that  the  premises 
could  not  be  resold  for  a  deficiency  remaining 
upon  the  personal  decree  against  tbe  mort- 
gagor after  redemption  by  the  holder  of  the 
equity  of  redemption  or  legal  title.  In  distin- 
guishing this  case,  we  said  in  Flanders  v.  An- 
mack,  32  Or.  29,  30,  51  Pac.  447.  450.  67  Am. 
St  Rep.  5M:  "Foreclosure  Is  a  remedy  by 
which  the  property  covered  by  the  mortgage 
may  be  subjected  to  sale  for  the  payment  of 
the  demand  for  which  the  mortgage  stands  as 
security,  and,  when  the  decree  is  had,  and  the 
property  sold  to  satisfy  It  the  mortgagee  has 
obtained  all  he  contracted  for.  Bat  if  there 
Is  also  a  personal  decree  against  the  mortgage 
debtor,  this  becomes,  from  the  date  of  Its 
docketing,  a  general  lien  upon  his  real  prop- 
erty, as  In  case  of  a  Judgment;  and,  if  a  de- 
ficiency remains  after  the  application  of  the 
proceeds  of  the  sale  of  the  lands  covered  by 
the  mortgage,  the  decree  may  be  enforced  by 
execution,  as  In  ordinary  cases.  Hill's  Ann. 
Laws  Or.  {  417.  subd.  2.  The  resale  does  not 
take  place  under  the  order  for  the  sale  of  tbe 
specific  property  covered  by  the  mortgage 
lien,  for  that  has  been  exhausted,  but  luido' 
the  personal  decree,  which  remains  aa  a  defi- 
ciency decree  against  the  mortgage  debtor 
after  tbe  application  of  the  proceeds  arising 
under  the  order  of  sale;  and  a  redemption 
will  not  reinstate  the  specific  mortgage  lien, 
while  it  will  the  general  lien  acquired  by 
the  personal  decree.  This  distinction  Is  clear, 
and  is  bottomed  both  upon  principle  and  au- 
thority. The  redemption  is  from  the  sale, 
and  not  from  the  mortgage;  and.  If  the  lien 
of  the  personal  decree  has  never  attached  by 
reason  of  the  mortgagor  not  having  the  fee 
of  the  property  at  the  time  It  was  rendered, 
there  never  existed  any  lien  to  be  reinstated 
against  his  successor  In  Interest  who  pur- 
chased prior  to  the  decree."  This  was  by 
way  of  argument  and.  while  It  may  not  bave 
been  necessary,  strictly  speaking,  to  tbe  ded- 
siou  of  that  case,  yet  we  think  it  sound  doc- 
trine, and  are  quite  ready  to  adhere  to  it  now, 
where  it  is  especially  Invoked  in  liehalf  of  re- 
spondent as  decisive  of  the  present  controver- 
sy. But  we  cannot  agree  with  counsel  that 
such  Is  Its  relevancy  and  effect    Tbe  statute 
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provides  bow  a  lien  otber  than  a  judgment  or 
decree  may  be  foreclosed,  which  shall  be  by 
suit.  In  addition  to  the  decree  of  foreclosure. 
If  it  appear  that  a  promissory  note  or  other 
persoual  obligation  has  been  given  by  the 
mortgagor  or  other  lien  debtor  for  the  pay- 
ment of  the  debt,  a  decree  may  be  had  against 
bim  for  the  amount  of  such  debt'  as  In  the 
case  of  an  ordinary  decree  for  the  recovery 
of  money.  Any  person  having  a  Ueu  sub- 
sequent to  plaintiff  upon  the  same  property 
shall  be  made  a  party  to  the  suit,  and,  when  it 
is  adjudged  that  any  of  the  defendants  have 
a  lien  upon  the  property,  the  court  shall  make 
a  like  decree  In  relation  thereto  and  the  debts 
secured  thereby  as  if  such  defendant  were  a 
plaintiff  In  the  suit;  and  when  decree  is  giv- 
en foreclosing  two  or  more  liens  upon  the 
same  property,  or  any  portion  thereof,  in 
favor  of  different  persona,  not  united  in  Inter- 
est, such  decree  shall  determine  and  specify 
the  order  of  time  according  to  their  priority, 
in  which  the  debts  secured  by  such  liens  shall 
be  satisfied  out  of  the  proceeds  of  the  sale 
of  the  property.  If  the  decree  Is  In  favor  of 
the  plaintiff  only,  execution  may  issue,  as  in 
ordinary  cases;  but  if  in  favor  of  different 
persons  not  united  In  Interest  it  shall  issue 
at  their  Joint  request  or  the  order  of  the  court. 
When  the  decree  is  also  against  the  defend- 
ants, or  any  one  of  them  in  person,  and  the 
proceeds  of  the  property  Involved  by  the  Hen 
Is  not  suiBcient  to  satisfy  the  same  as  to  any 
sum  remaining,  it  may  be  enforced  by  execu- 
tion, as  in  ordinary  cases.  In  such  case,  if 
the  decree  be  In  favor  of  different  persons, 
not  united  In  Interest  It  shall  be  deemed  a 
separate  decree  as  to  such  persons,  and  may 
be  enforced  accordingly.  Bel.  &  C.  Ann. 
Codes  &  St  Or.  §S  423-420.  It  is  further  pro- 
vided that  "a  decree  of  foreclosure  shall  have 
the  effect  to  bar  the  equity  of  redemption, 
and  property  sold  on  execution  Issued  upon  a 
decree  mny  be  redeemed  In  like  manner  and 
•with  like  effect  as  property  sold  on  an  execu- 
tion Issued  on  a  Judgment  and  not  otherwise" 
(section  427);  and  also  that  "during  the 
pendency  of  an  action  at  law  for  the  recovery 
of  a  debt  secured  by  a  lien  mentioned  In  sec- 
tion 423.  a  suit  cannot  be  maintained  for  the 
"foreclosure  of  such  Hen,  nor  thereafter,  unless 
Judgment  be  given  In  such  action  that  the 
plaintiff  recover  such  debt  or  some  part  there- 
of, and  an  execution  thereof  against  the  prop- 
erty of  the  defendant  in  the  Judgment  is  re- 
turned unsatisfied -In  whole  or  In  part"  (sec- 
tion 429).  It  Is  very  apparent  from  these  sec- 
tions of  the  statute  that  a  Judgment  Hen 
creditor  should  be  made  a  party  defendant  if 
It  Is  designed  to  devest  him  of  any  Interest  he 
has  acquired  In  the  subject  of  the  foreclosure. 
In  De  Lashmutt  v.  Sell  wood.  10  Or.  310,  It 
was  held  that  such  a  Junior  Hen  holder  was 
not  In  any  way  affected  by  proceedings  to 
foreclose  to  which  he  was  not  made  a  party, 
and  that  his  right  to  sell  on  execution  and 
convey  the  title  remained  unimpaired,  aud 
this  as  against  a  prior  sale  under  the  decree 


of  foreclosure.  Springing  out  of  the  legal 
principles  and  conditions  established  by  this 
case  was  another,— Sellwood  v.  Gray,  11  Or. 
5S4,  5  Pac.  106,— which  was  a  suit  brought 
by  the  holder  of  the  sheriff's  deed  under  the 
fore<-losure  decree  against  the  Judgment  cred- 
itor, who  had  purchased  under  execution  on 
his  Judgment  to  require  him  to  redeem  from 
the  mortgage,  and  it  was  held  that  such  a  suit 
could  be  maintained;  that  the  purchaser  un- 
der the  Ineffectual  sale  under  the  decree  be- 
came subrogated  to  the  position  of  the  mort- 
gagee; and  that  the  Judgment  creditor  should 
redeem,  not  under  the  statute,  but  by  doing 
equity,- that  is,  paying  the  amoimt  of  the 
mortgage  debt  both  principal  and  interest. 
or  such  as  remained  unpaid,  or  be  forever 
barred  of  all  Interest  In  the  premisca  The 
doctrine  is  concisely  stated  in  Osborn  v.  Lo- 
gus,  28  Or.  302,  310,  37  Pac.  456,  38  Pac.  190, 
42  Pac.  097,  008,  that  "a  purchaser  under 
such  a  decree  may  Insist  upon  a  redemption 
by  the  llencv  not  made  a  party,  failing  in 
which  such  lienor  will  be  thenceforth  barred 
of  all  interest  In  the  premises";  and  It  has 
been  reatllrmed  in  Koerner  v.  Iron  Works,  36 
Or.  90,  58  Pac.  863,  78  Am.  St  Rep.  759,  and 
Oaines  v.  Chllders,  38  Or.  200,  63  Pac.  487. 
So  that  a  Judgment  Hen  creditor  not  made  a 
party  to  a  suit  to  foreclose  a  prior  mortgage 
Is  in  no  way  affected  by  the  decree.  He 
may  have  execution  issue  upon  bis  Judgment 
and  sell  and  obtain  the  legal  title,  notwith- 
standing the  foreclosure.  But  he  may  redeem 
if  he  desires,  or  may  be  compelled  to  do  so, 
aud  In  either  case  be  must  pay  the  entire 
mortgage  debt  and  Interest  under  the  equita- 
ble rule,  and  not  under  the  statute,  as  from 
a  sale  under  the  decree.  Now,  what  Is  the 
status  of  a  Judgment  Hen  creditor  when  he 
has  been  a  party,  regularly  brought  in,  and 
becomes  legally  subject  to  the  decree  of  fore- 
closure? If  he  desires  to  perpetuate  his  lien 
as  it  pertains  to  the  particular  property  In- 
volved by  the  suit,  it  Is  plain  he  must  set  It 
up;  otherwise  he  must  stand  In  default  and 
can  get  nothing.  Whether  be  is  entitled  to  a 
personal  decree  therein,  as  If  be  were  a  plain- 
tiff. Is  a  question  we  are  not  now  called  upon 
to  decide.  None  such  was  obtained  In  the 
foreclosure  Involved  here.  He  would  have  a 
voice,  under  the  statute,  as  to  the  issuance  of 
the  execution,  but  could  have  none  on  his  own 
motion,  save  by  the  order  of  the  court  unless 
he  should  obtain  a  deficiency  decree.  In  2 
Jones,  Mortg.  (4  th  Ed.)  f  14.37,  we  find  this 
text:  "A  creditor  having  a  Judgment  render- 
ed before  the  sale,  but  subsequent  to  the  de- 
cree, may  redeem  at  any  time  before  the  sale 
by  virtue  of  his  Hen.  But  after  the  sale  the 
right  Is  as  effectually  barred  as  If  the  creditor 
had  been  made  a  party  to  the  proceeding." 
The  redemption  must  be  from  the  mortgage, 
but  a  sale  will  cut  bim  off  from  that,  aud  so 
will  he  be  cut  off  If  he  Is  made  a  party  to  the 
proceeding.  Of  what  avail  would  be  a  decree, 
If.  notwithstanding,  the  judgiueut  creditor 
could  have  execution  issue,  aud  sell  under  his 
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judgment?  There  must  be  some  purpose  In 
requiring  him  to  be  made  a  party  to  the 
foreclosure  suit,  and  what  purpose  can  be  sub- 
«erved  thereby  if  it  denies  or  curtails  none  of 
his  rights  acquired  by  his  Judgment?  The 
■clear  purpose  and  effect  of  a  foreclosure  pro- 
ceeding under  the  statute  is  to  conclude  all 
parties  to  the  record,  and  bind  them  by  the 
decree.  It  is,  in  a  sense,  a  proceeding  In  rem; 
strictly  so  In  so  far  as  It  determines  the 
status  of  the  property  Involved  by  the  Hens, 
but  not  as  it  relates  to  a  personal  decree.  It 
determines  and  declares  priorities  and  pref- 
erences and  marshals  the  assets;  that  Is,  de- 
termines the  order  in  which  the  proceeds  of 
the  property  shall  be  applied  with  reference  to 
the  various  Uens  when  sold,  the  necessary  and 
Inevitable  result  of  which  is  to  merge  all 
Uens  involved,  whether  general  or  special,  in 
the  decree;  and  thenc^orth,  If  It  Is  sought 
to  subject  the  property  to  the  payment  of  any 
of  these  distinct  liens,  it  must  be  done  under 
the  decree  in  accordance  with  its  directions, 
and  by  virtue  of  the  process  provided  for  its 
enforcement  The  parties  can  have  no  remedy 
or  process  to  enforce  their  Individual  liens  as 
%hey  existed  prior  to  the  foreclosure,  because 
It  cuts  them  off,  and  gives  them  the  process 
provided  for  the  enforcement  of  the  decree 
where  the  priorities  are  determined  and  the 
assets  marshaled.  Lauriat  v.  Strattou  (C.  C.) 
11  Fed.  107.  Now,  while  it  may  be  conceded 
that  the  effect  of  the  redemption  by  Williams 
as  Taylor's  successor  to  the  equity  of  redemp- 
tion or  legal  title  was  to  restore  the  estate  and 
reinstate  the  general  lien  for  any  unpaid  bal- 
ance of  any  personal  decree  that  may  have 
been  rendered  in  that  suit,  yet  it  cannot  be 
effective  to  vacate  the  decree,  and  restore 
Johnson  or  his  successor  In  Interest,  the  de- 
fendant herein,  to  all  his  rights  under  his 
original  Judgment.  Including  his  right  to  have 
execution  issue,  and  to  levy  it  upon  the  prop- 
erty dealt  with  in  the  foreclosure.  As  to  that 
he  has  been  forever  barred:  and  his  general 
lien,  unless  he  has  obtained  one  in  the  fore- 
closure proceedings,  cannot  avail  him  for  the 
purpose.  He  has  bad  his  day  in  court  as  to 
the  property,  and  must  abide  the  adjudica- 
tion, and,  unless  the  property  comes  again 
into  the  hands  of  his  Judgment  debtor,  his 
general  lien  by  virtue  of  his  original  Judg- 
ment is  forever  gone. 

Counsel,  in  their  brief,  put  a  hypothetical 
case  by  supposing  that,  after  the  decree  In  the 
Flanders  foreclosure  had  been  entered,  Tay- 
lor, the  Judgment  debtor,  had  paid  off  the 
amount  due  under  the  mortgage,  attorney's 
fees,  and  costs,  and  had  also  paid  all  other 
liens  adjudged  by  the  decree,  except  the  one 
based  upon  the  Judgment  In  question,  but  fail- 
ed to  pay  that,  and  asks,  would  appellant 
claim,  under  such  circumstances,  that  the 
Flanders  foreclosure  decree  had  barred  or 
foreclosed  the  lien  of  the  last-named  Judg- 
ment? We  answer  that  such  would  logically 
have  been  Its  effect,  and,  if  the  defendant 
herein  desired  to  pursue  the  property,  and  ob- 


tain satisfaction  of  his  demand  out  of  it  be 
must  have  done  so  by  execution  In  the  fore- 
closure suit,  and  under  the  decree  therein  ren- 
dered. The  prior  demands  or  Hens  having 
been  voluntarily  satisScd,  the  defendant  could 
have  had  his  execution  to  enforce  the  decree, 
and  have  the  property  applied  to  the  payment 
of  his  lien  as  therein  determined;  but  the 
property  having  been  once  sold  under  the  de- 
cree, and  Taylor,  or  rather  his  successor  in 
interest,  having  redeemed,  the  specific  lien  Is 
discharged.  If,  however,  the  defendant  here- 
in had  acquired  a  personal  decree  In  the  fore- 
closure suit  and  the  same  had  been  regulariy 
docketed,  he  would  have  been  entitled  to  an 
execution  upon  that  as  In  ordinary  cases,  but 
he  can  have  no  execution  upon  his  Judgment 
in  the  law  action,  as  it  has  never  reattached 
by  the  property  coming  again  into  the  hands 
of  the  Judgment  debtor. 

It  follows  that  the  defendant  should  be  en- 
Joined  from  further  prosecuting  his  execution 
In  the  law  action,  and  the  decree  of  the  court 
below  will  be  reversed,  and  one  here  entered 
In  accordance  with  the  prayer  of  the  com- 
plaint 


WAITE  v.  WILLIS. 
(Supreme  Court  of  Oregon.    Dec.  20.  1902.) 

DBCBDENTS'    ESTATES— EMPl,OTMENT    OP    AT- 
TORNEY—LIEN  FOR  SERVICES— ACTION 
FOR  MONEY  RECEIVED— PLBAOINO. 

1.  A  complaint  which  alleged  that  defendant 
an  attorney,  bad  received  for  the  use  and  ben- 
efit of  plaintiff,  from  a  certain  person,  a  cer- 
tain sum  of  money,  sutBriently  showed  that  de- 
fendant had  money  in  tils  bands  belonging  to 
plaintiff. 

'2.  In  an  action  for  money  had  and  received, 
it  is  not  necessary  that  the  complaint  should  al- 
lege any  fictitious  promise. 

3.  Bell.  &  C.  Ann.  Codes  &  St  {  1207.  pro- 
vides that  an  executor  or  admlniiitrator  may  be 
allowed  all  necessary  expenses  in  the  care, 
management  and  settlement  of  an  estate,  in- 
cluding attorney's  fees  in  any  necessary  litiga- 
tion. Held  that,  where  an  executor  employs  an 
attorney,  it  Is  a  matter  not  binding  on  tfae  «•- 
tate,  and  the  attorney  has  no  lien  on  the  pnv- 
erty  belonging  thereto. 

Appeal  from  circuit  court  Douglas  coonty; 
J.  W.  Hamilton,  Judge. 

Action  by  F.  B.  Walte,  executor,  asainst 
W.  R.  Willis.  From  a  Judgment  for  pUtintilE, 
defendant  appeals.    Affirmed. 

This  is  an  action  by  the  executor  of  toe 
last  will  and  testament  of  Fendal  Sutberlin. 
deceased.  Among  other  things,  it  is  alleged 
by  the  complaint  "that  on  or  about  the  18th 
day  of  September.  1901,  the  atx>ve-named  de- 
fendant W.  R.  Willis,  received  and  h«d  for 

the  use  and  benefit  of  plaintiff,  from  

Crouch,  the  sum  of  $334.05,  in  lawful  moB^ 
of  the  United  States."  Then  follow  allega- 
tions of  demand,  the  refusal  to  dellvo',  etc 
and  a  prayer  for  Judgmmt  for  the  axon 
named.    To  this  the  defendant  answered  diat 

S  i.  Sm  Honey   Received.   voL  35,   Cant   Die.   ■ 


Digitized  by ' 


>8' 


OrA 


WINCHESTER  t.  HOOVEa 


1035 


be  to  an  attorney  duly  admitted  to  practice; 
ttiat  be  was  on  the  Sd  day  of  September,  1001, 
employed  and  retained  by  plaintiff,  as  ex- 
ecutor of  the  estate  of  Fendal  Sotberlln,  de- 
ceased, as  attorney  to  conduct  said  estate  to 
final  settlement;  that  the  money  alleged  to 
have  been  received  by  defendant  was  collect- 
ed by  him  In  the  course  of  his  employment; 
and  that  a  final  settlement  of  the  estate  has 
not  been  effected,— and  prays  the  dismissal  of 
the  action.  A  general  demurrer  to  this  an- 
swer having  been  sustained,  a  demurrer  was 
interposed  to  the  complaint  and  overruled; 
and,  judgment  being  rendered  in  plalntlCTs 
favor,  the  defendant  appeals. 

Dexter  Rice,  for  appellant  O.  P.  Ooshow, 
for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
A  question  of  practice  is  suggested  at  the 
outset  to  the  effect  that  by  demurring  to  the 
complaint  the  defendant  waived  his  plea  in 
abatement;  but  It  wUl  be  more  satisfactory 
to  reach  a  conclusion  upon  the  sufficiency  of 
the  complaint  on  the  one  hand,  and  that  of 
the  answer,  on  the  other,  and  thereby  finally 
settle  tlie  controversy.  The  specific  objection 
to  the  complaint  is  that  it  does  not  appear 
therefrom  that  the  defendant  has  money  in 
bis  hands  belonging  to  plaintiff.  By  a  slight 
transposition  of  the  phraseology,  which  will 
Indicate  more  clearly  the  Idea  of  the  plead- 
er, it  alleges  that  the  defendant  had  and  re- 
ed ved  from  one  Crouch  $334.05,  hi  lawful 
money  of  the  United  States,  to  the  use  and 
benefit  of  plaintiff.  Formerly  it  was  essen- 
tial, in  a  count  for  money  had  and  received, 
to  employ  the  fiction  of  a  promise,  but  this  is 
no  longer  required  nnder  the  Code.  The  facts 
should  now  be  stated  out  of  which  the  cause 
of  action  arose,  and  the  law  will  imply  the 
promise.  Hammer  v.  Downing,  39  Or.  504, 
620.  521,  04  Pac.  651,  65  Pac.  17,  000.  67 
Pac.  80.  The  complaint  in  question  shows 
from  whom  defendant  received  the  money, 
and  to  and  for  whose  use  and  benefit  it  was 
received,  namely,  that  of  the  plaintiff.  This 
indicates  whose  money  It  was,  and  the  law 
implies  the  requisite  promise  on  the  part  of 
the  defendant  to  render  him  liable  to  a  mon- 
ey Judgment  14  Enc.  PI.  &  Prac.  53;  Stew- 
art V.  Phy,  11  Or.  335,  8  Pac.  443;  Betts  v. 
Bache.  14  Abb.  Prac.  270.  The  complaint  Is 
therefore  sufficient 

The  answer  we  deem  defective  in  state- 
ment but  waiving  that  we  are  of  the  opin- 
ion (be  defendant  has  no  legal  basis  upon 
which  to  found  his  defense.  He  was  employ- 
ed by  the  executor  while  administertaig  the  es- 
tate, and  Is  not  entitled  to  an  attorney's  lien, 
for  services  rendered  in  that  capacity,  upon 
the  money  or  property  of  the  estate  coming 
Into  his  liands  professionally.  An  executor 
-or  administrator  may  be  allowed  all  neces- 
sary expenses  Incurred  In  the  care,  manage- 
ment and  settlement  of  an  estate,  including 
reasonable  attorney's  fees  in  any  necessary 


litigation  or  matter  requiring  legal  advice  or 
counsel.  Bell.  A  C.  Ann.  Codes  &  St  {  1207. 
Under  this  statute  the  employment  of  an  at- 
torney by  an  executor  Is  a  personal  matter,  in 
no  way  binding  upon  the  estate.  However, 
If  the  services  are  necessary,  the  executor  or 
administrator  may  be  allowed  out  of  the  es- 
tate a  sufficient  amount  to  compensate  hbn 
for  such  emioyment  In  re  McOullough's  Es- 
tate, 31  Or.  86,  40  Pac.  886.  The  attorney, 
therefore,  having  no  claim  against  the  estate, 
can  have  no  Hen,  under  the  statute,  upon  the 
property  tielongbig  thereto.  De  Lamater  v. 
McCaslile,  4  Dem.  Sur.  540. 

It  follows  that  the  matter  sought  to  be  In- 
terposed as  a  defense  is  inadequate  and  In- 
suttlclent  for  the  puriMse,  and  the  Judgment 
must  be  affirmed. 


WINCHESTER  et  al.  v.  HOOVER  et  at 
(Supreme  Court  of  Oregon:    Dec.  29,  1902.) 

■WIL1.8-CON9TRUCTION— LIFE  ESTATB— ACTION 
TO  QUIET  TITLE^URISDICTION. 

1.  Under  Bell.  &  C.  Ann.  Codes  &  St  {  516, 
providtug  that  any  person  claiming  an  interest 
in  real  estate  not  in  the  actual  poNsesxinD  of  an- 
other may  maintain  a  suit  in  equity  SKainst  an- 
other, who  claims  an  interest  therein  adTerse  to 
him,  for  the  purpose  of  determining  sui-h  ad- 
verse claim,  where  piaintiffs,  hi  possession  of 
premises,  allege  ownersbip  in  fee  and  adverse 
claim  by  defendants,  aud  they  answer  that 
they  own  the  fee.  sobject  to  a  life  estate  own- 
ed by  plaintiffs,  the  court  has  jarisdiction. 

2.  ITnder  a  will  devising  certain  real  estate  to 
testator's  wife,  to  have  and  hold  "during  her 
life,  or  while  she  shall  remain  anmarried.  to 
pay  my  debts,  to  support  herself,  and  to  main- 
tain and  educate  minor  children,  and  at  her 
death  or  marriage  the  property  to  descend  in 
equal  proportions  or  shares  to  ail  my  children," 
she  takes  a  life  estate  ouly,  without  power  of 
sale,  and  a  grantee  from  her  acquires  ouly  such 
life  estate;  the  remainder  in  fee  vesting  in  the 
children. 

Appeal  from  circuit  court,  Jackson  county; 
H.  K.  Hanna,  .ludge. 

Action  by  B.  H.  Winchester  and  another 
against  Huldah  E.  Hoover  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeal.    Reversed. 

W.  B.  Thomas  and  Dexter  Rice,  for  ap- 
pellants.   A.  S.  Hammond,  for  respondents. 

BEAM,  J.  This  is  a  suit  to  determine  con- 
flicting or  adverse  claims  to  real  property. 
The  facts  are  that  on  October  12,  1886, 
George  W.  Hoover  died  In  Douglas  county, 
leaving  a  will.  In  which,  after  giving  to  his 
children  and  grandchildren  $1  each,  he  de- 
vised and  bequeathed  "all  the  balance,  re- 
ifiainder.  and  residue  of  my  estate.  Including 
both  real  and  personal  property,  which  I 
may  own  at  the  time  of  my  death,  and  not 
herein  otbei*wl»e  disposed  of.  to  my  wife, 
Huldah  B.  Hoover,  to  have  and  hold  during 
her  ilfe,  or  while  she  shall  remain  unmarried, 
to  pay  my  debts,  to  support  herself,  and  to 
nialutain  and  educate  minor  children,  and  at 

her  death  or  marriage  the  said 
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descend  In  equal  proirartlons  or  shares  to  aU 
my  children,  share  and  share  alike:  provided 
that,  if  she  dies  or  marries  before  £3mer  Vir- 
gil Hoover  shall  become  twenty-one  years  of 
age,  there  shall  first  be  set  apart  oat  of  said 
estate  a  sum  sufficient  to  give  blm  a  college 
education,  and  the  remainder  to  be  divided 
among  my  children  equally,  share  and  share 
alilce."  The  tuition  and  custody  of  bis  minor 
children  was  by  the  will  committed  to  the 
testator's  wife,  who  was  named  as  executrix 
therein,  without  bonds.  The  will  was  duly 
and  regularly  admitted  to  probate,  and  the 
widow  was  appointed  and  qualifled  as  the 
executrix  thereof.  At  the  time  of  his  death. 
Hoover  was  the  owner  of  considerable  prop- 
erty in  Douglas  and  Jackson  counties,  among 
which  was  lot  1,  block  14,  in  the  town  of  Med- 
ford.  Un  April  24,  1888.  the  widow,  without 
any  order  of  court,  sold  and  conveyed  the  lot 
referred  to,  by  warranty  deed,  to  one  Cooper, 
for  $800,  the  reasonable  value  thereof.  The 
plaintiffs  have  succeeded  to  Cooper's  Inter- 
est and,  being  in  possession,  bring  this  suit 
against  the  widow  and  heirs,  alleging  in  the 
complaint  that  they  are  the  owners  in  fee  of 
the  property,  by  virtue  of  the  deed  from  Mrs. 
Hoover  to  Cooper;  that  they  have  acquired 
Cooper's  interest  therein;  and  that  the  de- 
fendants are  wrongfully  maintaining  and  as- 
serting that  such  deed  did  not  convey  the 
lee,  but  only  a  life  estate,  and  they  are  the 
owners  of  the  fee,  subject  thereto.  A  de- 
murrer to  the  complaint  was  overruled,  and 
the  defendant  heirs  answered,  setting  up  af- 
firmatively that  they  are  the  owners  in  fee 
of  the  property  in  controversy,  subject  to  the 
life  estate  of  their  mother.  It  Is  unnecessary 
to  set  out  the  pleadings  at  length,  as  the  as- 
sertion by  the  defendants  In  their  answer  of 
title  adverse  to  that  claimed  by  the  plaln- 
tlfTs  is  sufficient,  under  section  516,  Bell.  & 
C.  Ann.  Codes  &  St.,  to  give  the  court  Juris- 
diction. The  only  question  for  decision, 
therefore.  Is  whether  by  the  will  of  George 
W.  Hoover  his  widow  took  the  title  to  the 
property  in  fee,  with  the  power  to  sell  and 
dispose  of  it,  or  only  a  life  Interest  therein. 
The  principle  is  familiar  and  well  settled 
that  in  construing  a  will  the  Intention  of  the 
testator,  as  expressed  therein,  must  prevail. 
So  diverse,  however,  are  the  terms  of  such 
Instruments,  and  so  varied  are  the  facts  sur- 
rounding their  execution,  that  ordinarily  but 
little  assistance  can  be  had  from  adjudicated 
cases.  All  the  court  can  do  when  called  up- 
on to  construe  a  particular  will  is  to  ascer- 
tain, as  best  it  may,  the  intention  of  the  tes- 
tator from  the  meaning  of  the  words  used 
by  him,  as  gathered  from  a  consideration  Of 
the  whole  Instrument,  aided  in  some  instan- 
ces by  such  extrinsic  facts  as  may  throw 
light  upon  bis  motives  or  intentions.  From 
an  examination  of  the  provisions  of  the  will 
now  under  consideration.  It  becomes  man- 
ifest that  the  intention  of  the  testator  was 
to  give  only  a  life  estate  in  the  property  to 
the  widow,  and  that  she  had  no  power  or 


authority  to  sdl  or  dispose  of  any  greatm 
interest  therein.  It  Is  declared.  In  clear  and 
umnlstakable  language,  that  she  Is  to  have 
and  bold  such  property  "during  her  life,  or 
while  she  shall  remain  unmarried,"  and  that 
at  her  death  or  marriage  It  shall  descend  la 
equal  proportions  to  the  testator's  children, 
share  and  share  alike,  nniess  she  shall  die 
or  marry 'before  EUmer  Hoover  becomes  21 
years  of  age.  In  which  event  a  sum  Is  to  be 
set  apart  out  of  the  estate  sufficient  to  give 
him  a  college  education;  the  remainder  to 
be  divided  equally  among  the  testator's  chil- 
dren. This  Is  the  sum  and  substance  of  the 
devise,  and  Is  a  clear  manifeetatlon  of  the 
intention  to  limit  the  estate  given  the  widow 
to  her  natural  life,  with  the  remainder  over 
to  blB  heirs.  No  language  conld  well  have 
been  chosen,  more  clearly  indicating  sndi  a 
purpose.  The  clause  accompanying  the  de- 
vise to  the  wife  ("to  pay  my  debts,  to  sup- 
port herself,  and  to  maintain  and  educate 
minor  children")  does  not  enlarge  Its  terms, 
nor  Invest  her  with  any  greater  estate  or  In- 
terest in  the  property  than  that  expressly  giv- 
en. There  Is  no  power  of  sale  given  to  the 
widow  by  the  will,  and.  If  there  had  been.  It 
would  not  have  had  the  effect  to  enlarge  her 
estate  into  a  fee,  but  would  simply  mean  that 
she  might  fully  and  freely  dispose  of  her 
estate  in  the  property  as  a  tenant  for  life. 
"A  devise  of  an  estate  generally  or  indefinite- 
ly." says  Kent,  "with  a  power  of  disposition 
over  It,  carries  a  fee.  But  where  the  estate 
Is  given  for  life  only,  the  devisee  takes  only 
an  estate  for  life,  though  a  power  of  dispo- 
sition, or  to  appoint  the  fee  by  deed  or  wiU, 
be  annexed,  unless  there  should  be  some  man- 
ifest general  Intent  of  the  testator,  wbicb 
would  be  defeated  by  adhering  to  this  par- 
ticular Intent.  Words  of  implication  do  not 
merge  or  destroy  an  express  estate  for  life, 
unless  It  becomes  absolutely  necessary  to 
uphold  some  manifest  general  Intent."  4 
Kent,  Oomm.  *319.  In  the  case  of  Brant  r. 
Iron  Co..  98  U.  S.  326,  23  U  Ed.  tR>7.  tbe 
testator  gav«  all  his  estate,  real  and  personal, 
to  bis  wife,  "to  have  and  to  bold  during  her 
life,  and  to  do  with  as  she  sees  prota-r  be- 
fore her  death";  and  the  court  held  that  she 
took  a  life  estate  in  the  property  by  the  will, 
with  only  such  power  as  a  life  tenant  can 
have,  and  that  a  conveyance  by  her  passed 
no  greiiter  interest  therein.  In  c-onctniing 
the  language  of  the  will,  Mr.  Jnstlce  Pleld 
said:  "The  interest  conveyed  by  tlie  devise 
to  the  widow  was  only  a  life  estate.  Tbe 
language  used  admits  of  no  other  condo- 
slon;  and  the  accompanying  words,  *to  do 
with  as  she  sees  proper  before  her  deoth.' 
only  conferred  power  to  deal  with  the  prop- 
erty in  such  manner  as  she  might  choose, 
consistently  with  that  estate,  and  pertiaps 
without  liability  for  wasfe  committed.  These 
words,  used  in  connection  with  a  conveyance 
of  a  leasehold  estate,  would  never  be  under- 
stood as  conferring  a  power  to  sell  tbe  prop- 
erty so  as  to  pass  a  greater  estate.  Wliat- 
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ever  power  of  disposal  the  words  confer  Is 
limited  by  the  estate  with  which  they  are 
connected."  After  referring  to  the  cases  of 
Bradly  v.  Westcott,  13  Ves.  445,  Smith  v. 
Bell,  0  ret  80,  8  L.  Ed.  322,  and  Boyd  ▼. 
Strahan,  3C  lU.  355,  In  support  of  bis  opinion, 
the  learned  Justice  proceeds:  "Numeroua 
other  cases  to  the  same  purport  might  be 
cited.  They  all  show  that,  where  a  power 
of  disposal  accompanies  a  bequest  or  devise 
of  a  life  estate,  the  power  Is  limited  to  siicb 
ilispositlon  as  a  tenant  for  life  can  make, 
nnless  there  are  words  clearly  indicating  that 
a  larger  power  was  intended."  See,  also, 
Sugd.  Powere,  •&&;  Wetter  v.  Walker,  02  Ga. 
142;  Kennedy  ▼.  Kennedy,  105  111.  350. 
Now,  in  the  case  at  bar  the  fee  was  not  de- 
vised to  the  widow  In  trust  to  pay  debts,  or 
to  support  herself  or  the  testator's  minor  chll- 
-dren.  The  only  deytse  to  her  was  a  life  es- 
tate in  the  property,  and  therefore  whatever 
power  of  disposition  Is  given  to  her  by  the 
■will,  either  expressly  or  impliedly.  Is  limited 
to  such  as  a  life  tenant  could  exercise.  The 
fact,  if  it  is  a  fact,  as  alleged  in  the  com- 
plaint, found  by  the  trial  court,  and  stren- 
uously urged  at  the  argument  here,  that  the 
sale  was  made  by  the  widow  to  provide 
means  to  support,  maintain,  and  educate  the 
minor  children  of  the  testator,  is  immaterial. 
The  title  to  the  property  was  not  given  to 
ber  in  trust  for  any  such  purpose.  Her  pow- 
er to  convey  It  depended  on  the  terms  of  the 
will,  and  not  upon  the  purpose  for  which  the 
■ale  or  conveyance  might  be  made.  If  the 
win  gave  her  no  power  to  sell  or  dispose  of 
the  fee,  none  can  be  inferred  from  the  neces- 
sities of  the  case. 

We  are  of  the  opinion,  therefore,  that  the 
plaintiffs  are  the  owners  of  the  life  estate  of 
Mrs.  Hoover  only,  and  that  the  fee  is  in  the 
-defendant  heirs.  The  decree  of  the  court  be- 
low will  therefore  be  reversed. 


ADAMS  T.  CHURCH  et  at. 
(Supreme  Court  of  Oregon.    Dec.  22,  1002.) 

PUBLIC  LANDS  —  TREE  CLAIM  —  EXEMPTION 
FROM  PRIOR  DEBTS— PARTNERSHIP  OBLIOA- 
TIONS-DBCREE— RES  ADJUDICATA. 

1.  20  Stat  114,  i  4,  which  provides  that  no 
land  acquired  under  the  tree-culture  act  shall 
be  liable  to  the  satisfaction  of  any  debts  con- 
tracted prior  to  the  issuing  of  the  final  certifi- 
cate, is  within  the  power  of  congress. 

2.  Plaintiff,  who  bad  entered  and  perfected  a 
claim  ander  the  act  agreed  with  a  copartner 
that  he  wonid  convey  the  land  to  the  partner- 
chip  as  soon  as  be  obtained  title  from  the 
United  States.  Thereafter  the  copartner  died, 
and.  plaintiff  refusing  to  perform.  It  was  de- 
creed In  a  suit  prosecuted  by  the  copartner's 
representatives  that  the  laud  in  controversy 
was  partnership  property.  Held,  that  plaintiff 
still  had  an  nuaivided  half  interest  in  the  prop- 
erty, which  could  not  be  sold  either  for  in- 
dividnal  or  firm  debts  contracted  prior  to  the 
issuance  of  the  final  certificate. 

3.  The  decree  holding  the  land  to  be  part- 
nership property  was  not  conclusive  on  the 
4]ae8tion  whether  it  could  be  made   liable  for 


debts  contracted  prior  to  the  Issuance  of  the 
final  certificate,  as  such  question  was  not  in- 
volved in  the  first  salt 

Appeal  from  circuit  court  Malheur  coun- 
ty;  M.  D.  Clifford,  Judge. 

Action  by  Isaac  H.  Adams  against  J.  M. 
Church  and  others.  From  a  Judsmcnt  for 
defendants,  plaintiff  appeals.     Reversed. 

L.  R.  Webster  and  Will  R.  King,  for  ap- 
pellant John  L.  Rand  and  T.  H.  Crawford, 
for  respondents. 

BISAN,  J.  This  Is  a  snit  to  enjoin  the 
sale  of  an  undivided  one-half  of  ICO  acres  of 
land  In  Malheur  county  to  satisfy  the  debts 
of  a  partnership  composed  of  the  plaintiff 
and  one  R.  M.  Steel.  Prior  to  November, 
1885,  the  plaintiff  made  application  to  pur- 
chase the  land  in  controversy  under  an  act 
of  congress  "to  encourage  the  growth  of 
timber  on  the  western  prairies,"  and  amend- 
ments thereto.  20  Stat  113.  Shortly  after- 
ward he  entered  Into  partnership  with  Steel 
for  the  purpose  of  carrying  on  the  business 
of  farming  and  stock  raising,  under  the  firm 
name  and  style  of  Steel  &  Adams.  By  the 
terms  of  the  partnership  agreement,  plaln- 
tllTs  timber  culture  was  to  be  considered 
as  partnership  assets,  and  was  to  be  convey- 
ed by  him  to  the  firm  as  soon  as  he  obtained 
title  from  the  United  States.  Thereafter 
Steel  died,  and,  the  plaintiff  refusing  to  com- 
ply with  his  agreement,  It  was  decreed,  in  a 
suit  prosecuted  by  Steel's  representatives  for 
the  purpose  of  determining  the  ^assets  of  the 
firm  and  for  its  dissolution,  that  the  land  in 
controversy  was  partnership  property,  and 
belonged  to  the  firm.  Church  v.  Adams.  37 
Or.  355,  CI  Pac.  630.  The  proof  of  compli- 
ance with  the  provisions  of  the  act  of  con- 
gress under  which  the  land  was  taken  was 
made  by  plaintiff  and  the  final  certificate  Is- 
sued to  him  In  1806.  The  partnership  debts 
which  It  Is  now  sought  to  enforce  against 
the  land  were  contracted  prior  to  that  time, 
BO  that  the  sole  question  for  decision  Is  wheth- 
er tlie  plaintiff's  Interest  In  the  land  can  be 
seized  and  sold  under  execution  for  debts 
contracted  by  the  firm  of  which  he  was  a 
member  prior  to  the  issuing  of  the  certifi- 
cate. The  case  would  be  clear  if  Adams  still 
owned  the  land  In  his  individual  right  The 
act  of  congress  under  which  it  was  acquired 
provides  as  follows:  "Sec.  4.  That  no  land 
acquired  under  the  provisions  of  this  act 
shall.  In  any  event  become  liable  to  the  sat- 
isfaction of  any  debt  or  debts  contracted 
prior  to  the  Issuing  of  the  final  certificate 
therefor."  20  Stat  114.  This  Is  a  valid  pro- 
vl»ion,  and  a  condition  annexed  to  the  grant 
which  congress  was  outhorized  to  make,  and 
absolutely  prohibits  the  seizure  and  sale  of 
the  land,  against  the  will  of  the  owner,  for 
the  satisfaction  of  a  debt  contracted,  by  the 
donee  prior  to  the  Issuing  of  the  final  certifi- 
cate. Nash  V.  Bank,  3  Kan.  App.  C04,  44 
Pac.  907;  Clark  v.  Bayley,  5  Or.  34":  Stnto 
V.  O'Nell,  7  Or.  141 ;  Faull  v.  Cooke.  10  ,te. 
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455,  26  Pac.  662,  20  Am.  St.  Rep.  836;  Bank 
V.  RUey,  29  Or.  289,  45  Pac.  708,  54  Am.  St 
Rep.  794;  Miller  t.  Little,  47  Cal.  348;  Rus- 
sell T.  Lowtb,  21  Minn.  167,  18  Am.  Rep. 
389;  Baldwin  v.  Boyd,  18  Neb.  444,  25  N. 
W.  580;  Brandboefer  r.  Bain,  45  Neb.  781, 
64  N.  W.  213;  Van  Doren  ▼.  MlUer.  14  S. 
D.  204,  86  N.  W.  187;  Gile  y.  HaUock,  33 
Wis.  523. 

But  it  Is  argued  tbat,  wben  tbe  land  be- 
came tbe  property  of  the  firm  of  Steel  & 
Adams  by  virtue  of  tlie  decree  referred  to, 
tbe  Interest  of  Adams  therein  was  no  longer 
within  the  prorlsions  of  tbe  act  of  congress, 
and  thereafter  became  liable  for  tbe  debts 
of  tbe  firm,  whether  contracted  before  or  aft- 
er tbe  issuing  of  tbe  final  certificate,  the 
same  as  It  would  for  similar  debts  of  a 
private  individual  to  whom  Adams  had  con- 
veyed the  title.  Tbe  vice  of  this  position, 
however,  becomes  manifest  wben  It  is  re- 
membered tbat  tbe  decree  does  not  affect 
Adams'  title  to  an  undivided  one-half  of 
tbe  land  in  any  way,  except  tbat  thereafter 
be  held  it  in  trust  for  partnership  purposes, 
and  subject  to  the  payment  of  such  partner- 
ship debts  as  it  might  t>e  legally  liable  for, 
in  preference  to  his  individual  liabilities. 
The  title  did  not  pass  to  the  partnership,  be- 
cause a  partnership,  as  such,  cannot  take  or 
hold  the  legal  title  to  real  estate.  It  is  not  a 
person,  either  natural  or  artificial,  and  when 
a  deed  is  made  to  a  partnership  it  passes  the 
title  to  tbe  Individual  members  thereof  as 
tenants  in  common.  Kelley  v.  Bourne,  15  Or. 
476,  16  Pac.  40;  1  Bates,  Partn.  (  296;  Shu- 
maker,  Partn.  202.  In  England  partnership 
realty  is  in  equity  deemed  personalty  for  all 
purposes;  but  under  the  American  doctrine 
It  is,  even  in  that  forum,  regarded  as  per- 
sonal property  only  so  far  as  may  be  neces- 
sary for  the  payment  of  the  debts  and  tbe 
adjustment  of  the  partnership  assets.  For 
such  purposes,  it  is  considered  as  personal 
property,  and  governed  by  tbe  rules  and  gen- 
eral doctrine  applicable  to  that  species  of 
property.  But  this  is  not  an  arbitrary  rule, 
by  which  real  estate,  when  it  is  once  owned 
and  possessed  by  a  partnership,  is  transmut- 
ed by  a  court  of  equity  into  personal  prop- 
erty for  all  purposes.  It  still  retains  all  its 
characteristics  as  real  estate,  and  must  be 
owned  and  conveyed  as  such.  The  ground 
of  tbe  doctrine  Is  the  special  interference  of 
equity  In  favor  of  commerce,  whereby  tbe 
trust  in  favor  of  the  partnership  is  separat- 
ed from  the  legal  estate,  and  made  subject 
to  tbe  rules  applicable  to  the  personal  prop- 
erty of  a  partnership,  so  far  as  it  concerns 
the  partners  in  relation  to  each  other,  or 
those  in  privity  with  them.  It  is  only  when 
necessary  to  protect  the  equitable  rights  of 
creditors  and  the  respective  partners,  or 
when  otherwise  required  by  tbe  exigencies 
of  the  partnership,  tbat  it  is  so  considered 
by  a  court  of  equity.  The  legal  title  Is  at 
all  times  held  by  the  copartners  as  tenants 
In  common,  and,  when  no  longer  needed  for 


partnership  purposes.  It  is  released  from  an 
trusts  growing  out  of  the  partnership  rela- 
tion; and,  if  each  partner's  legal  title  cor- 
responds to  his  interest  or  share  In  tbe  part- 
nership, equity  will  not  Interfere  to  convert 
it  into  personalty,  but  it  will  descend  to  the 
heirs  of  tbe  respective  partners,  as  in  the 
case  of  any  other  tenancy  in  common.  "The 
clear  current  of  the  American  decisions  sup- 
ports tbe  rule,"  says  Mr.  Chief  Justice  An- 
drews In  Darrow  v.  Calkins,  154  N.  Y.  503, 
49  N.  E.  61,  48  L.  B.  A.  299,  61  Am.  St.  Rep. 
637,  "tbat  in  tbe  absence  of  any  agreement, 
express  or  Implied,  between  the  partners  to 
the  contrary,  partnership  real  e^te  retains 
its  character  as  realty,  with  all  the  incidents 
of  that  species  of  property,  between  the  part- 
ners themselves,  and  also  between  a  sor- 
vlving  partner  and  tbe  real  and  personal  rep- 
resentatives of  a  deceased  partner,  except 
that  each  share  is  Impressed  with  a  trust  im- 
plied by  law  in  favor  of  the  other  partner,— 
tliat,  so  far  as  is  necessary,  it  shall  l>e  first 
applied  to  the  adjustment  of  partnership  ob- 
ligations, and  tbe  payment  of  any  balance 
found  to  be  due  from  tbe  one  partner  to  the 
other  on  winding  up  the  partnership  affairs. 
To  tbe  extent  necessary  for  these  purposes^ 
the  character  of  the  property  is.  In  equity, 
deemed  to  be  changed  into  personalty.  On 
the  death  of  either  partner,  where  the  title 
is  vested  in  both,  the  share  of  the  land  stand- 
ing in  tbe  name  of  the  deceased  partner  de- 
scends as  real  estate  to  hhs  heirs,  subject  to 
the  equity  of  tbe  surviving  partner  to  have 
it  appropriated  to  accomplish  the  trust  t» 
which  it  was  primarily  subjected.  Tbe  work- 
ing out  of  the  mutual  rights  which  grew  ont 
of  the  partnership  relation  does  not  seem  to 
require  that  the  character  of  tbe  proi>erty 
should  be  changed  until  the  occasion  arises 
for  a  conversion,  and  then  only  to  tbe  ex- 
tent required.  The  American  rule  commends 
Itself  for  its  simplicity.  It  makes  the  legal 
title  subservient  in  equity  to  the  original 
trust.  It  disturbs  It  no  further  than  Is  nec- 
essary for  this  purpose.  The  portion  of  tbe 
land  not  required  for  partnership  equities 
retains  Its  character  as  realty,  and  it  leaves 
tbe  laws  of  inheritance  and  descent  to  tlielt 
ordinary  operation."  See,  also,  1  Bates.  Partn. 
{  279;  1  Lindl.  Partn.  (2d  Am.  Ed.)  •332,. 
note;  Sbumaker,  Partn.  216;  17  Am.  &  Eng. 
Enc.  Law,  952;  Shearer  v.  Shearer,  98  Mass. 
107;  Black  v.  Black,  15  Ga.  445;  Lang's 
Heirs  V.  Waring,  25  Ala.  625,  60  Am.  Dec. 
533;  Goldthwalte  v.  Janney  (Ala.)  47  Am. 
St  Rep.  56,  note  71,  (s.  c.  15  South.  560). 
It  Is  accordingly  held  in  many  Jurisdictions 
tbat  a  partner  Is  entitled  to  claim  the  bene- 
fit of  tbe  local  exemption  or  homestead  laws 
out  of  partnership  property,  even  as  against 
partnership  creditors,  on  the  theory  tbat  the 
property  of  the  firm  is  owned  by  the  indi- 
vidual members.  Skinner  v.  Shannon,  44 
Mich.  8«,  6  N.  W.  108,  38  Am.  Rep.  232; 
Stewart  ▼.  Brown,  37  N.  Y.  850,  93  Am. 
Dec.  578;   Evans  ▼.  Bryan,  »  K.  O.  174,  B» 
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Am.  Bep.  233;  Ferguson  ▼.  Spelth,  13  Mont 
487,  34  Pac.  1020.  40  Am.  St  Rep.  459;  Mey- 
er ▼.  Dnimraond,  32  S.  C.  165,  10  S.  E.  052.  7 
L.  R.  A.  747,  17  Am.  St  Rep.  850;  Blanchard 
v.  Paschal,  68  Ga.  32,  45  Pac.  474;  Dennis 
T.  Kass  &  Co..  11  Wash.  355.  39  Pac.  656, 
48  Am.  St  Rep.  880.  Now,  the  only  effect 
of  the  decree  requiring  Adams  to  convey  the 
property  to  the  partnership  was  to  change 
bis  half  thereof  from  Individual  to  partner- 
ship property;  but  It  did  not  remove  any  of 
tbe  conditions  annexed  to  bis  legal  title, 
nor  make  It  liable  for  any  debts  contracted 
by  him,  either  as  an  Individual  or  as  a  mem- 
ber of  the  firm,  prior  to  the  issuing  of  tbe 
final  certiflcnte;  nor  did  it  place  the  title, 
ao  far  as  his  Interest  is  concerned,  beyond 
tbe  reason  of  the  law  prohibiting  the  sale 
of  tbe  land  for  debts  contracted  prior  to  that 
time.  The  same  reason  that  exists  for  pro- 
tecting bim  as  an  individual,  and  exempting 
tbe  land  from  sale  for  certain  debts,  would 
seem  to  apply  with  equal  force  to  him  as  a 
member  of  tbe  firm.  The  object  of  the  act 
of  congress  Is  to  prevent  the  sale  of  a  timber- 
culture  claim  for  debts  contracted  by  tbe 
applicant  prior  to  the  issuing  of  tbe  final 
c-ertillcate.  Neither  the  creditors  of  tbe  in- 
dividual, nor  of  a  partnership  to  which  he 
noay  belong,  have  any  rights  against  such 
property,  and  it  is  no  hardship  to  enforce 
tbe  exemption  as  against  them.  The  debts 
of  tbe  partnership  are  the  debts  of  each  of 
tbe  partners  personally,  which  can  be  en- 
forced against  their  Individual  property,  and 
there  is  no  more  reason  why  the  Interest  of 
one  member  of  tbe  firm  in  tbe  partnership 
property  should  not  come  within  tbe  provi- 
sions of  tbe  federal  statute  than  if  tbe  sole 
title  belonged  to  him. 

It  ifl  contended,  however,  that  tbe  Judg- 
ment or  decree  in  tbe  case  of  Church  v. 
Adams,  supra,  is  a  conclusive  adjudication 
of  tbe  question  sought  to  be  determined  on 
tbiB  appeal.  It  has  often  been  said,  and  is 
familiar  law.  that  a  Judgment  or  decree  of 
a  court  of  competent  Jurisdiction  is  conclu- 
sive between  the  parties,  not  only  as  to  all 
matters  actually  litigated,  but  also  as  to  such 
as  might  have  been  litigated.  But  the  ques- 
tion as  to  whether  the  property  decreed  to  be 
conveyed  by  Adams  to  tbe  firm  would  be 
liable  for  the  firm  debts,  and,  if  so,  in  what 
case  and  under  what  circumstances,  was  not 
involved  In  the  former  suit;  nor  could  It  have 
been  litigated  or  determined  therein.  It  would 
liave  been  no  defense  to  that  suit  for  Adams 
to  sot  up  tbe  fact  that  the  land  was  a  tim- 
ber-culture claim,  and  not  liable  for  any 
debts  of  the  firm  that  had  been  contracted 
prior  to  tbe  Issuing  of  the  final  certificate 
therefor.  Such  an  Inquiry  would  have  been 
wholly  foreign  to  the  purposes  of  tbe  suit 
Its  object  was  to  determine  whether  the 
property  belonged  to  the  firm,  and  that  was 
tbe  only  Issue  that  could  have  been  presented 
or  adjudicated.  The  decree  therein  la  there- 
fore in  no  sense  a  bar  to  this  suit 


It  follows  that  the  decree  appealed  from 
must  be  reversed,  and  oue  entered  here  as 
prayed  for  in  the  complaint 


DEAN  et  al.  t.  DEAN  et  nx. 

(Supreme  Court  of  Oretton.    Dec.  29,  1902.) 

DEBDS— UNDUE  INFLUENCB-TKSTAMBNTART 
CAPACITY. 

1.  In  a  suit  to  set  aside  a  deed  b^  a  mother 
to  her  SOD,  who  had  iieen  living  with  her  for 
some  18  years  after  attaining  bis  majority,  evi- 
dence held  insufflcient  to  show  undue  influence. 

2.  A  deed  by  a  woman  of  73  to  ber  son  will 
not  be  set  aside  for  mental  incapacity  wiiere  the 
evidence  shows  that  she  possessed  sufficient  in- 
telligence without  prompting  to  remember  those 
who  slioald  have  been  the  ol>Ject8  of  her  bounty, 
to  comprehend  the  extent  of  her  property,  and  to 
realize  for  a  sufficient  length  of  time  that  the 
execution  of  the  deed  to  her  sou  would  deprive 
ber  other  children  of  an  equal  distribution  of 
her  estate. 

Appeal  from  circuit  court  Jackson  county; 
H.   K.   Hanna,  Judge. 

Suit  by  B.  W.  Dean  and  others  against 
Ralph  Dean  and  wife.  From  a  decree  for 
defendants,  complainants  appeal.   Attirued. 

Wm.  M.  ColTig  and  A.  B.  Reames,  for 
appellants.    J.  R.  Neil,  for  respondents. 

MOORB,  C.  J.  This  is  a  suit  to  set  aside 
a  deed  to  certain  real  property  in  Jackson 
county.  Or.,  execnted  February  7,  1900,  to 
tbe  defendant  Ralph  Dean,  by  bis  mother. 
Anna  Dean,  who  died  intestate  in  said  coun- 
ty October  24th  of  that  year,  leaving  as  her 
heirs  the  plaintllfs  and  sold  defendant  It 
Is  alleged  In  the  complaint  in  effect  that  at 
tbe  time  tbe  deed  was  made  Mrs.  Dean  was 
dangerously  sick,  rendering  her  Infirm  in 
mind,  and  unable  to  resist  tbe  undue  influ- 
ence of  ber  son  Ralph  and  bis  wife,  tbe  de- 
fendant Olive  Dean,  who,  taking  advantage 
of  ber  incapacity,  unlawfully  Induced  her  to 
make  said  deed  in  fraud  of  the  rights  of 
plaintiffs.  Tbe  answer,  after  denying  the 
material  allegations  of  the  complaint  avers 
that  in  February.  1882.  Ralph,  having  at- 
tained his  majority,  entered  Into  a  contract 
with  his  mother,  then  a  widow,  whereby  he 
agreed  to  live  with,  care  for,  and  assist  her 
in  managing  her  property  during  her  natural 
life.  In  consideration  of  which  she  agreed  to 
convey  the  greater  part  of  her  real  estate  to 
him;  and  that  he  bad  faithfully  kept  bis  part 
of  the  agreement  to  the  satisfaction  of  bis 
mother,  who  executed  to  him  a  deed  of  the 
premises.  The  reply  having  put  In  issue  the 
allegations  of  new  matter  in  tbe  answer,  a 
trial  was  had,  resulting  in  a  decree  dismiss- 
ing the  suit  and  plaintiffs  appeal. 

An  examination  of  the  testimony  shows 
that  Anna  Dean  and  her  husband.  N.  C. 
Dean,  took  up  a  donation  land  claim  In  said 
county,  the  north  half  of  which  was  granted 
to  him  and  the  south  half  to  her.  Mr.  Dean 
died  Intestate  June  4,  1876,  seised  of  his  part 
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of  said  claim  and  of  otber  real  property,  all 
of  which  was  mortgaged  to  secure  the  sum 
of  $2,800.  He  left  8ur%-lTlng  him,  besides 
his  wife,  bis  sons.  Brad  W.,  Robert  H.,  and 
Ralph  F.  Dean,  and  bis  daughters.  Sherry, 
now  Mrs.  Rodenberger,  and  Clara,  now  Mrs. 
Farra.  After  the  death  of  her  husband,  Mrs. 
Dean,  with  the  aid  of  her  children,  paid  off 
said  mortgage,  and  the  real  property  belong- 
ing to  his  estate  was,  on  September  25,  1809, 
divided  among  his  sons  and  daughters  by 
deeds  of  partition.  Brad  lived  on  the  home 
place,  and  assisted  bis  mother  in  Its  man- 
agement until  July,  188G,  when  be  was  elect- 
ed sheriff,  and  at  the  close  of  his  term  of 
office  In  18S8  be  returned,  and  was  permitted 
by  her  to  move  an  old  house  upon  her  land, 
in  which  he  lived,  fnaprovlng  a  part  of  the 
premises,  until  his  removal  to  Curry  county 
In  1899.  Robert  lived  with  bis  mother  until 
1878,  when,  having  married,  he  built  a  house 
on  66  acres  purchased  from  her,  where  he 
remained  until  1885,  at  which  time  he  went 
to  Grant's  Pass,  where  he  died  February  7, 
1900.  The  defendant  Ralph  went  to  Jackson- 
ville, February  5,  1900,  where  he  engaged 
R.  S.  Dunlap,  a  justice  of  the  peace,  and  J. 
R.  Nell,  an  attorney,  to  go  the  next  day  to 
his  mother's,  to  taice  her  affidavit  to  a  pen- 
sion voucher,  and  to  see  to  the  proper  execu- 
tion and  aclcnowledgment  of  her  deed  con- 
veying her  real  property  to  him.  Dnniap  and 
Nell,  on  account  of  the  Inclemency  of  the 
weather,  did  not  go  when  they  were  expect- 
ed, but  went  February  7, 1900,  arriving  about 
2  o'clock  In  the  afternoon,  soon  after  a  mes- 
sage was  received  announcing  the  death  of 
Robert  H.  Dean.  Neil,  as  defendant's  wit- 
ness, testlfles  that  he  found  Mrs.  Dean  lying 
on  the  bed  reading,  who  Informed  him  of  the 
sad  news  Just  received;  that,  having  read 
the  deed  to  her,  she  took  and  read  it  herself, 
saying  It  was  all  right;  then  arose,  went  to 
a  table,  signed  the  instrument,  and  acknowl- 
edged its  execution  to  Dunlap,  remarking  to 
the  latter  that  she  had  done  what  she  bad 
long  Intended  to  do,  and  that  it  would  now 
be  off  her  mind.  Much  testimony  was  taken 
concerning  Mrs.  Dean's  alleged  purpose  and 
agreement  to  convey  her  property  in  the 
manner  indicated,  and  her  mental  condition 
at  the  time  she  made  the  deed,  a  summary 
of  which  shows  that  for  more  than  18  years 
prior  thereto  her  son  Ralph  lived  with  her, 
after  attaining  bis  majority,  and  that  she 
told  many  persons  she  intended  to  convey 
to  him  her  old  home  place;  but  the  number 
of  acres  which  he  was  to  receive  is  not  dis- 
closed, the  plaintiffs  contending  that  be  was 
only  to  have  the  house  and  bam  and  a  small 
tract  upon  which  they  were  erected,  includ- 
ing a  spring  thereon,  which  rendered  the 
premises  quite  valuable.  Ralph,  however.  In- 
sists that,  in  consideration  of  his  care  of  his 
mother,  he  was  to  receive  the  land  so  con- 
veyed to  him.  Mrs.  Dean,  though  hard  of 
bearing,  usually  enjoyed  good  health,  possess- 
«d  a  strong  will,  delighted  In  asserting  and 


maintaining  her  own  opinions,  was  a  suc- 
cessful manager  of  her  farm,  and  could  not 
be  Influenced  by  any  one.  At  the  time  the 
deed  was  made  she  was  about  73  years  old, 
but,  having  suffered  an  attack  of  dysentery 
in  October,  1899,  which  lasted  about  five 
weeks.  It  Is  maintained  by  plaintiff's  coun- 
sel that  in  consequence  thereof  her  mind  was 
so  impaired  that  she  was  not  comi)etent  to 
enter  Into  a  contract,  and  that  the  court 
erred  In  not  setting  her  deed  aside.  Mrs. 
Dean  retained  a  vivid  recollection  of  the 
events  of  her  earlier  life,  but  her  naemory 
of  the  things  that  bad  recently  transpb^ 
was  faulty,  and  she  would  repeat  in  a  short 
time  remarks  uttered  by  her  and  questions 
that  she  had  asked.  In  a  letter  written  by 
Ralph  to  bis  brother  Brad  April  27,  1900, 
In  speaking  of  their  mother,  he  says:  "Ma 
is  getting  along  as  well  as  could  be  expected. 
She  is  quite  childish,  though."  The  defend- 
ant Olive  Dean,  Ralph's  wife,  at  the  same 
time  wrote  a  letter  to  Brad's  wife.  In  which 
she  says,  referring  to  their  mother-in-law: 
"Grandma  Is  up  and  around  all  the  time  now. 
She  Isn't  very  stout,  but  I  expect  she  is  as 
well  as  she'll  ever  be.  There  Is  quite  a 
change  In  her..  She  is  Just  like  a  child,  and 
don't  get  Interested  In  anything  any  more. 
She  Is  quite  easy  to  care  for  now.  Every- 
thing we  do  for  her  is  Just  right  She  doesn't 
get  mad  like  she  used  to.  I  don't  tblnk  she 
has  ever  been  angry  since  she  got  sick."  In 
another  letter,  written  July  8,  1900.  by  ber  to 
the  same  person,  in  alluding  to  Mrs.  Dean's 
mental  condition,  she  says:  "She  Is  aw- 
fully childish,  and  Just  worries  all  the  time. 
She's  very  absent-minded.  She  don't  re- 
member anything  you  tell  her  more  than  five 
minutes.  Every  morning  last  week,  when 
she'd  get  up,  she'd  want  to  know  If  It  was 
Sunday."  It  will  be  remembered  that  these 
letters  were  written  after  the  deed  was 
made.  The  testimony  of  several  witnesses, 
however,  shows  that  in  the  fall  of  18J)9  Mrs. 
Dean's  memory  began  to  fail,  and  Ralph,  at 
the  suggestion  of  his  sister,  Mrs.  Farra,  coll- 
ed upon  a  physician  who  had  waited  upon 
his  mother,  and,  having  told  him  that  it  was 
thought  her  mind  was  affected,  the  doctor 
gave  him  a  prescription  for  her  general 
health,  telling  him  that  her  mind  was  as 
sound  as  that  of  any  other  old  person.  Dr. 
Jones,  who  visited  Mrs:  Dean  about  10  times 
during  ber  illness  in  1899,  says  her  mental 
faculties  were  good;  stating  that  she  was 
not  so  childish  as  Is  usual  with  persons  of 
her  age.  He  says,  however,  that  in  her  last 
sickness,  In  the  fall  of  1900,  she  was  very 
childish.  Dr.  Shearer  visited  Mrs.  Dean  in 
October,  1899,  and  states  that  be  thinks  she 
was  competent  to  transact  business.  John 
W.  Barksdell,  a  witness  for  defendant,  tes- 
tifies that  Mrs.  Dean  told  him  in  1890  that 
her  part  of  the  place  should  eo  to  Ralph, 
and  that  on  September  10,  1000,  she  told 
witness  that  this  son  was  going  to  hare  all 
her  property,  and  that  In  answer  to  bJj  le- 
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mark  that  the  matter  might,  be  deferred  un- 
til it  was  too  late  she  replied  "I'll  fool  you." 
It  la  Impossible  to  reconcile  tbe  conflicting 
opinions  of  the  witnesses  called  to  testify 
concerning  Mrs.  Dean's  mental  condition  on 
February  7,  1900,  when  she  executed  the 
deed  to  Ralph,  except  that  there  is  little 
controTersy  In  respect  to  her  memory,  near- 
ly all  the  witnesses  agreeing  that  she  could 
not  remember  the  things  that  were  daily 
transpiring,  and  would  repeat  her  inquiries 
in  relation  thereto  at  frequent  intervals,  but 
as  to  those  events  that  occurred  when  she 
first  settled  on  her  donation  land  claim  she 
remembered  the  entire  particulars.  As  tend- 
ing to  show  that  she  never  meant  to  convey 
all  her  property  in  the  manner  in  which  it 
was  disposed  of,  her  'son  Brad  testifies  that 
when  he  returned  to  her  place  at  the  close 
of  his  term  of  office  she  permitted  him  to 
move  an  old  house  upon  her  land,  agreeing 
to  convey  to  him  a  part  thereof;  and,  to  show 
that  Ralph  made  no  claim  to  the  premises 
which  he  improved,  he  testifies  that  this 
brother  made  no  objection  thereto.  Mrs. 
Elizabeth  Kinney  (defendants'  witness)  tes- 
tifies that  when  Brad  was  preparing  to  move 
to  Curry  county  his  mother  bought  the  house 
from  him,  saying  to  her  that  she  did  not  in- 
tend that  any  stranger  should  move  on  the 
place,  or  permit  them  to  bother  Ralph  In  any 
manner,  when  she  was  gone.  Brad,  as  a  wit- 
ness in  his  own  behalf,  in  rebuttal,  says  that 
be  bad  an  agreement  with  his  mother  where- 
by she  was  to  pay  him  $22S  for  his  im- 
provements, but  that,  having  paid  him  only 
f45,  she  agreed  to  convey  to  his  two  daugh- 
ters 10  or  12  acres  each.  The  testimony 
shows  that  Ralph  never  told  his  brother, 
Brad,  nor  his  sisters  that  he  had  the  deed  in 
question,  until  after  his  mother's  death;  the 
sisters  testifying  that.  If  they  had  been  con- 
sulted about  the  conveyance,  they  would  have 
Interposed  objections  thereto.  Such  declara- 
tions are  In  the  nature  of  cumulative  testi- 
mony, for,  having  joined  as  plaintiffs  in  the 
suit  to  set  aside  the  deed.  It  Is  reasonable  to 
infer  that  they  would  have  protested  against 
its  execution.  It  may  have  been  that  Ralph's 
failure  to  inform  his  brother  and  sisters  of 
bis  having  secured  the  deed,  and  of  his  moth- 
er's covert  remark  to  the  witness  Barksdell 
that  "I'll  fool  you,"  were  designed  to  pre- 
vent the  objections  adverted  to  until  after 
ber  death.  So,  too,  the  declaration  she  made 
In  April,  1900,  to  plaintifTs'  witness,  J.  C. 
Single:  "Don't  you  think  Ralph  and  Ollle 
want  me  to  deed  them  my  place.  I  would  be 
a  big  fool.  Ralph  might  die  first,  and  Ollle 
could  kick  me  out,"— may  have  been  uttered 
In  pursuance  of  her  plan  to  avoid,  during  her 
life,  any  controversy  with  her  children  about 
the  deed  she  executed  to  her  son  as  a  reward 
for  his  faithful  service.  Ralph,  as  a  witness 
in  his  own  behalf,  testifies  that  In  Febru- 
ary, 1882,  his  mother  told  him  that  If  he 
would  remain  with  ber,  and  care  for  her 
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place,  she  would  deed  to  him  the  property 
before  she  died;  and  that  he  accepted  the 
offer,  and  faithfully  kept  his  part  of  the 
agreement;  and  that  on  February  7,  1900, 
she.  In  consideration  thereof,  executed  the 
deed  to  bim.  He  also  says  that  about  two 
weeks  prior  thereto  his  mother  told  him  she 
desired  him  to  have  the  land,  and  requested 
him  to  see  that  the  deed  was  all  right,  and 
that  in  pursuance  thereof  he  employed  Neil 
to  prepare  it.  He  is  corroborated  by  the  tes- 
timony of  his  wife  in  relation  to  Mrs.  Dean 
having  requested  him  to  have  the  deed  pre- 
pared, and  that  she  would  execute  it.  As 
tending  to  show  that  Mrs.  Dean  was  not 
conscious  of  the  execution  of  the  deed,  her 
daughter  Mr,s.  Farra  testifies  that  in  Au- 
gust, 1900,  and  once  thereafter,  her  mother 
desired  her  to  write  to  her  brother  Brad  re- 
questing him  to  come  and  fix  up  her  business, 
and  that  the  witness,  not  knowing  that  the 
deed  had  been  made,  promised  to  comply 
with  her  mother's  wishes.  The  testimony 
shows  that  Mrs.  Dean  did  not  convey  all  her 
real  property  to  Ralph,  and  that  she  died 
possessed  of  certain  personal  property.  In- 
cluding the  sum  of  ^00  In  money,  which 
was  divided  among  her  children,  so  that  her 
request  to  have  her  son  Brad  arrange  her 
business,  if  It  could  be  construed  as  evidence 
of  a  purpose  to  make  a  will,  shows  that,  not- 
withstanding the  execution  of  the  deed,  she 
possessed  property  upon  which  her  testa- 
ment if  executed,  could  have  operated. 

We  believe  the  foregoing  is  a  fair  state- 
ment of  the  testimony,  which  has  been  ex- 
amined with  much  care,  and  the  question  to 
be  determined  from  its  consideration  Is 
whether  Anna  Dean,  at  the  time  she  execut- 
ed the  conveyance  to  her  son,  possessed  sutli- 
ctent  intelligence  to  understand  fully  the  na- 
ture and  effect  of  the  transaction.  It  clearly 
appears  that  she  was  at  all  times  able  to 
converse  rationally  upon  all  subjects,  and 
though.  In  consequence  of  her  defective  bear- 
ing, it  was  difficult  for  strangers  to  make  her 
understand  all  that  was  said,  she  was  a  great 
reader,  and  took  delight  In  perusing  the 
newspapers.  She  was  a  pioneer  of  Southern 
Oregon,  and  retained  to  the  last  a  vivid  recol- 
lection of  the  hardships  that  the  early  set- 
tlers of  this  state  endured,  and  cherished  the 
friendship  that  common  privation  and  danger 
seemed  to  enkindle  In  the  minds  of  these 
sturdy  people.  She  could  not  remember, 
however,  the  events  that  transpired  in  the 
last  year  of  her  life;  her  failure  in  this  re- 
spect becoming  noticeable  just  before  her 
illness  in  October,  1899.  A  defect  of  memory 
Is  probably  the  first  evidence  of  an  impair- 
ment of  the  mental  faculties.  Impressions 
made  upon  the  mind  are  deep  and  lasting  or 
shallow  and  transitory,  just  In  proportion  to 
the  degree  of  attention  which  a  person  gives 
to  the  facts  perceived  or  to  the  truths  con- 
ceived. To  direct  the  attention  in  a  particu- 
lar channel,  or  to  keep  It  concentrated  for  a 
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reasonable  time  upon  a  given  rabject,  re- 
quires an  exercise  of  the  will,  which  makes 
Impressions  upon  the  mind  that  are  repro- 
duced by  the  association  of  ideas;  and,  as 
the  inability  to  recall  these  sensations  and 
reflections  evidences  a  want  of  power,  so  the 
condition  of  the  memory  Is  usually  the  index 
of  the  mental  status  of  every  person.  No 
human  faculty  is  probably  so  susceptible  to 
development  as  the  memory,  but  to  attain 
distinction  in  this  direction  requires  constant 
practice,  which  presun^rases  an  exercise  of 
will  power.  It  has  l>een  observed  by  those 
who  have  given  the  subject  careful  considera- 
tion that  the  person  who  cannot  write  usu- 
ally retains  a  better  knowledge  of  the  details 
of  a  business  transaction  than  one  who  com- 
mits the  geueral  outlines  thereof  to  paper, 
and  this  is  so  because  the  former  must  nec- 
essarily rely  upon  his  memory,  while  the  lat- 
ter depends  upon  his  memoranda.  A  failure 
of  the  memory  to  recall  perceptions  and  con- 
ceptions, resulting  either  from  age,  debility, 
or  injury,  evidences  an  impairment  of  the 
receptive  properties  of  the  mind,  after  which 
the  degree  of  memory  remaining  Is  the  cri- 
terion of  mental  capacity.  This  being  so, 
the  question  recurs  whether  Mrs.  Dean,  on 
February  7,  1900,  possessed  sutlicient  intel- 
ligence to  enalrie  her  to  enter  into  a  valid 
contract.  "The  failure  of  memory,"  soys  Mr. 
Justice  Trunkey  hi  Wilson  v.  Mitchell,  101 
Pa.  495,  "is  not  sufficient  to  create  an  inca- 
pacity, unless  It  be  total,  or  extend  to  his 
Immediate  family  or  property.  The  want  of 
recollection  of  names  is  one  of  the  earliest 
symptoms  of  the  decay  of  the  memory;  but 
this  failure  may  exist  to  a  very  great  degree, 
and  yet  'the  solid  power  of  understanding* 
remain."  In  Camagle  v.  Diven,  31  Or.  366, 
49  Pac.  891,  a  grantor  of  real  property,  83 
years  old,  having  died  the  next  day  after  ex- 
ecuting the  deed  thereof,  his  heirs  instituted 
a  suit  to  set  aside  the  conveyance,  alleging 
In  the  complaint  "that  prior  to  the  time  of 
his  death  and  Immediately  before  said  time" 
be  was  feeble  in  body  and  mind,  occasioned 
by  his  extreme  age,  and  unable  Intelligently 
to  enter  into  a  contract,  or  to  perform  any 
business.  A  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufH- 
dent  to  constitute  a  cause  of  suit  having 
been  sustained,  and  the  suit  dismissed,  the 
plaintUfs  appealed,  and  in  aflSrmIng  the  decree 
it  was  said:  "Capacity  to  convey  real  prop- 
erty must  be  equivalent  to  ability  to  devise 
the  same,  in  which  case  the  state  of  the  tes- 
tator's mind  is  determined  by  its  condition  at 
the  time  the  instrument  was  executed."  The 
language  thus  quoted  was  used  by  way  of 
argument  to  show  that  It  was  essential  to 
aver  In  the  complaint  the  condition  of  the 
grantor's  mind,  at  the  time  he  executed  the 
deed,  and  allege  at  least  a  state  of  mental 
weakness  which  negatived  every  Inference  of 
capacity  to  make  a  testamentary  disposition 
of  bis  pr<q)erty.    It  is  a  well-settled  rale,  up- 


held by  numerous  adjudications,  that  it  re- 
quires a  greater  degree  of  mental  capacity  t» 
make  a  contract  than  it  does  to  execute  a 
will.  1  Underh.  Wills,  i  80;  Kerr  v.  Luns- 
ford  (W.  Va.)  8  8.  B.  493,  2  L.  B.  A.  668; 
Harrison  v.  Rowan,  8  Wash.  C.  C.  580,  Fed. 
Oas.  No.  6,141.  In  Delafleld  v.  Parish.  25  N. 
y.  9,  the  court,  in  discussing  testamentary 
discernment  and  efficient  recollection,  say: 
"We  have  held  that  it  is  essential  that  the 
testator  has  sufficient  capacity  to  comprehend 
perfectly  the  condition  of  his  property,  his 
relations  to  the  persons  who  were,  or  should, 
or  might  have  been,  the  objects  of  his  boun- 
ty, and  the  scope  and  bearing  of  tbe  provi- 
sions of  his  will.  He  must,  in  tbe  language 
of  the  cases,  have  sufficient  active  memory 
to  collect  in  his  mind,  without  prompting,  the 
particulars  or  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  bis  mind  a 
sufficient  length  of  time  to  perceive  at  least 
their  obvious  relations  to  each  other,  and  be 
able  to  form  some  rational  Judgment  in  re- 
lation to  them.  A  testator  who  has  sufficient 
mental  power  to  do  these  things  is,  within 
the  meaning  and  intent  of  the  statute  of 
wills,  a  person  of  sound  mind  and  memory, 
and  Is  competent  to  dispose  of  bis  estate  by 
will."  We  think  tbat,  notwithstanding  Mrs. 
Dean's  memory  of  recent  events  was  faulty, 
the  preponderance  of  the  testimony  conclu- 
sively shows  that  she  possessed  sufflclent  In- 
telligence, without  prompting,  to  remember 
those  who  should  have  been  the  objects  of 
her  bounty,  to  comprehend  the  extent  and 
character  of  her  property,  and  to  realize  for 
a  sufficient  length  of  time  that  the  execution 
of  tbe  deed  to  her  son  would  necessarily  de- 
prive her  other  children  of  an  %qual  distribo- 
tlon  of  her  estate,  and.  In  our  opinion,  she 
possessed  what  is  denominated  an  "active 
memory,"  rendering  her  competent  to  enter 
into  a  contract.  Though  Ralph  lived  with 
and  cared  for  his  mother,  who  was  well  ad- 
vanced In  years,  no  evidence  was  offered 
tending  to  show  that  he  In  any  manner  tried 
to  prevent  her  from  seeing  or  conversing 
with  her  other  children;  and,  while  he  did 
not  divulge  to  them  the  fact  that  be  bad  se- 
cured her  deed,  such  secrecy  and  the  amica- 
ble relations  existing  between  him  and  her 
may  bave  been  circumstancs  from  which  his 
domination  ov»  her  might  be  inferred,  sucb 
conditions,  however,  do  not  conclusively  es- 
tablish the  exercise  of  undue  influence.  1 
Underh.  Wills,  i  131.  Every  Inference  <^ 
that  character  is  dispelled  by  what  we  deem 
to  be  tbe  weight  of  testimony,  wblcb  shows 
that  Mrs.  Dean  executed  tbe  deed  to  her  soo 
In  consideration  of  his  many  years  of  faithlol 
and  loving  care  of  her,  and  in  pursuance  of 
her  Indomitable  will  to  eftectuate  ber  agree- 
ment with  him,  and  in  conformity  wltb  bet 
previously  expressed  opinion  to  reward  bio 
for  such  service. 

There  being  no  evidence  of  nndne  tatfio- 
ence,  it  follows  that  the  decree  Is  affirmed. 
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(Supreme  Coort  of  Wyoming.    Jan.  10.  19(0.) 

MAHRIKD  WOMAN  —  CERTIFICATE^  OF  AC- 
KNOWLBDQHENT  —  IMPEACHMEl4t  —  EVI- 
DRNCB  —  SUFFICIENCY  —  CONTENTS  OF  CER- 
TIFICATB-VAUDITY. 

1.  A  motion  for  new  trial  on  the  ground  that 
a  finding  U  "against  and  contrary  to  the  weight 
of  the  eridence '  is  adequate  to  challenge  the  anf- 
ficienqr  of  the  evidence  to  sostain  the  finding. 

2.  To  impeach  a  certificate  of  acluiowledgment 
to  a  deed  or  mortgage,  the  evidence  must  be 
dear^cogent,  and  convincing. 

S.  The  burden  is  on  the  party  assailing  a  cer- 
tiJScate  of  acknowledgment  to  show  its  falsity. 

4.  As  a  general  rule,  the  unsupported  testi- 
mony of  the  grantor  or  mortgagor  will  be  lusutfi< 
dent  to  impeach  a  certificate  of  acknowledgment. 

5.  Evidence  examined,  and  held  not  to  show 
Bofiiciently  that  the  wife,  in  signing  a  mortgage, 
did  not  understand  it  to  be  a  mortgage,  to  im- 
peach the  notary's  certificate  of  acknowledgment 
reciting  that  the  nature  and  effect  of  the  instru- 
ment were  explained  to  her. 

6.  Rev.  St.  1887,  i  2T84,  provides  that  every 
■ale  or  mortgage  of  the  homestead  shall  be  void 
onleas  the  wife  shall,  "separate  and  apart  from 
her  husband,  freely  and  voluntarily  sign  and 
acknowledge  the  instnmient,"  etc.  Sectiau  27-11 
of  the  Revision  of  1890  provides  that  the  officer 
taking  an  acknowledgment  shall  indorse  on  the 
instrument  a  certificate  of  the  acknowledgment 
and  the  true  date  of  making  the  same.  Held, 
that  the  failure  of  a  certificate  to  expressly  state 
that  the  wife  was  examined  "separate  and  apart 
from  her  husband"  did  not  render  it  void. 

7.  Where  the  certificate  of  acknowledgment 
does  not  expressly  recite  that  the  wife  was  ex- 
amined "separate  and  apart  from  her  husband," 
it  is  open  to  the  parties  to  show  that  she  waa 
not  BO  examined. 

Error  to  district  court,  Johnson  coonty; 
Joseph  L.  Stotts.  Judge. 

Action  by  Ann  D.  Adams,  trustee,  against 
John  R.  Smith  and  Agnes  D.  Smith,  bis  wife. 
Judgment  for  plaintiff  granting  Insufllclent 
relief,  and  she  brings  error.    Reversed  in  part 

Parmalee  &  Hill,  for  plaintiff  In  error.  E. 
£.  Enterline  and  Alvln  Bennett,  for  defend- 
ant In  error. 

POTTER,  0.  J.  In  this  action  the  plain- 
tiff in  error  seeks  to  recover  possession  of 
certain  real  estate  situated  In  Johnson  coun- 
ty. Her  suit  was  brought  against  John  R. 
Smith  and  his  wife,  Agnes  D.  Smith.  The 
latter  defended  on  the  ground  that  a  part  of 
the  property  was  and  had  been  the  home- 
stead of  the  defendants,  and  she  had  not  ex- 
ecuted any  release  thereof.  Plaintiff  In  er- 
ror was  successful  except  as  to  the  home- 
stead. As  to  the  premises  constituting  such 
homestead,  the  defendant  in  error,  Agnes  D. 
Smith,  was  found  and  adjudged  to  be  enti- 
tled to  the  possession  thereof.  ^  The  plaintiff 
comes  to  this  court  alleging  error  In  the 
Judgment  awarding  the  homestead  premises 
to  defendant  in  error  and  in  the  order  over- 
ruling her  motion  for  new  trial.  Counsel  for 
defendant  In  error  challenge  the  sufficiency 
of  the  motion  for  new  trial  to  raise  any 
question  as  to  the  sufficiency  of  the  evidence 
to  BuppMt  the  findings  and  Judgment.    The 
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Statute  authorizes  the  vacation  of  a  verdict 
of  a  jury,  report  of  a  referee  or  master,  or 
decision  of  the  court  for  any  of  certain  enu- 
merated causes,  among  them  being  the  fol- 
lowing, viz.,  "That  the  verdict,  report  or  de- 
dslon  is  not  sustained  by  sufficient  evidence 
or  is  contrary  to  law."  Rev.  St  }  S746. 
This  case  was  tried  to  the  court  without  a 
Jury,  and  there  was  a  separate  statement  of 
conclusions  of  fact  and  law.  The  plaintiff 
claimed  title  imder  a  foreclosure  sale  by  vir- 
tue of  the  provisions  of  a  certain  mortgage 
executed  by  the  defendants.  The  trial  court 
found,  among  other  things,  that  the  defend- 
ant In  error  did  not  freely  and  voluntarily 
sign  and  acknowledge  the  mortgage,  and  did 
not  acknowledge  that  she  freely  and  volun- 
tarily signed  and  acknowledged  the  same. 
As  conclusions  of  law  it  was  found  that  the 
mortgage  was  void  as  to  the  homestead,  for 
the  reason  that  no  legal  acknowledgment  of 
the  execution  thereof  by  defendant  In  »ror 
had  been  taken,  and  that  she  was  entitled  to 
the  possession  of  said  homestead  free  from 
any  claim  of  the  plaintlJT.  , 

The  motion  for  new  trial  contains  the  fol- 
lowing, among  other  grounds:  "(1)  Because 
the  finding  of  the  court  that  the  defendant 
Agnes  D.  Smith  Is  entitled  to  the  homestead 
described  Is  agalnsl,  and  contrary  to  the 
weight  of,  the  evidence  and  the  law  In  the 
case.  (2)  Because  the  finding  of  the  court 
that  the  said  defendant  Agnes  D.  Smith  did 
not  freely  and  volimtarlly  execute  and  ac- 
knowledge the  mortgage  referred  to  Is 
against  and  contrary  to  the  evidence  and  the 
law  of  the  case.  (3)  Because  the  finding  of 
the  court  that  the  certificate  of  the  notary  to 
said  mortgage,  so  far  as  the  same  related  to 
the  acknowledgment  of  said  Agnes  D.  Smith, 
was  false  and  untrue.  Is  against  and  contrary 
to  the  weight  of  the  evidence  and  the  law 
applicable  to  the  case.  (4)  That  the  Judg- 
ment of  the  court  rendered  In  accordance 
with  the  said  findings  is  contrary  to  the  law 
and  to  the  weight  of  the  evidence."  It  seems 
to  be  the  contention  of  cotmsel  that  the 
grounds  above  stated  do  not  amount  to  an 
assignment  that  the  decision  Is  not  sustained 
by  sufficient  evidence.  The  objection  goes  to 
the  employment  of  the  words  "against  and| 
contrary  to  the  weight  of  the  evidence." 
But  we  are  of  the  opinion  that  these  words, 
as  used  in  the  motion,  are  adequate  to  chal- 
lenge the  sufficiency  of  the  evidence  to  sus- 
tain the  decision.  Where  the  ground  of  a 
motion  for  new  trial  was  that  the  findings 
were  contrary  to  the  evidence,  It  'was  held 
sufficient  to  raise  the  question  as  to  whether 
or  not  the  findings  were  sustained  by  suffi- 
cient evidence.  White  v.  Grocer  Co.,  65  Ark. 
278.  45  8.  W.  1060.  To  the  same  effect,  Col- 
lins V.  Magbee,  32  Ind.  268.  In  that  case  the 
court,  by  Mr.  Justice  Elliott,  said:  "It  pre- 
sents substantially  the  cause  provided  by  the 
statute.  If  the  verdict  Is  not  sustained  by 
sufficient  evidence,  then  It  Is  contrary  to  the 
evidence."    In  Ohio  It  wa^  Mj^:  ^J^^^gf ^ 
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report  or  decision  should  be  regarded  as 
-against  tbe  weight  of  the  evidence  whenever 
the  evidence  is  not  sufficient  to  sustain  it 
A  reviewing  conrt,  therefore,  by  force  of  the 
provision  above  noticed  that  a  new  trial  may 
tie  granted  where  the  verdict  report  or  deci- 
sion is  not  sustained  by  sufficient  evidence, 
may  grant  a  new  trial  because  the  verdict 
etc.,  is  against  or  contrary  to  the  weight  of 
the  evidence."  Weaver  v.  Railway  Co.,  56 
Ohio  St  481,  45  N.  E.  717.  Where,  in  Wis- 
consin, a  new  trial  was  granted  on  tlie 
ground  that  the  verdict  was  not  supported  by 
tbe  evidence,  the  court  said,  "This  is  tbe 
«ame  as  saying  that  It  Is  against  the  weight 
-of  evidence."  Wilson  v.  City  of  Eau  Claire, 
«9  Wis.  47,  61  N.  W.  290.  To  the  same  ef- 
fect Slater  y.  Drescher,  72  Hun.  426,  25  N. 
Y.  Snpp.  153;  Railroad  Co.  v.  Moore,  121  U. 
«.  558,  7  Sup.  Ct  1334,  30  L.  Ed.  1022;  Algeo 
▼.  Duncan,  39  N.  Y.  313;  McDonald  v.  Wal- 
ter, 40  N.  Y.  551.  Moreover,  the  motion  in 
the  case  at  bar  charges  that  the  findings  re- 
ferred to,  as  well  as  the  Judgment,  are 
against  and  contrail  to  law,— in  this  respect 
using  the  language  of  tbe  statute;  and  it  la 
argued  that  as  a  matter  of  law,  the  evidence 
Is  insufficient  to  sustain  the  Judgment  We 
think  the  motion  sufficiently  presented  to  the 
trial  court  the  questions  discussed  <«  this  ap- 
peal. 

Tbe  mortgage  in  question  was  ezecnted  in 
1888.  At  that  time  the  statute  declaring  that 
tbe  owns-  or  occupant  of  a  homestead  might 
▼oluntariiy  sell,  mortgage,  or  otherwise  dls- 
,pose  of  or  Incumber  the  same,  provided: 
""That  every  such  sale,  mortgage,  disposal  or 
-Incumbrance  shall  be  absolutely  void,  unless 
:the  wife  of  tbe  owner  or  occupant  of  such 
bomestead,  if  be  have  any,  shall,  separate  and 
apart  from  her  said  husband,  freely  and  vol- 
untarily sign  and  acknowledge  the  instrument 
-of  writing,  conveying,  mortgaging,  disposing 
-of,  or  incumbering  such  homestead,  and  tbe 
officer  taking  her  acknowledgment  shall  fully 
apprise  her  of  her  right  and  tbe  effect  of  slgn- 
.Ing  and  acknowledging  such  Instrument" 
Bev.  St  1887,  |  2784.  The  certificate  of  ac- 
knowledgment annexed  to  the  mortgage  stat- 
ed that  the  grantors,  naming  them,  being  per- 
sonally known  to  tbe  officer  as  the  persons 
whose  names  are  subscribed  to  the  instru- 
ment appeared  t>efore  him  in  person,  and  ac- 
knowledged "that  they  signed,  sealed,  and 
delivered  the  said  instrument  of  writing  as 
their  free  and  voluntary  act  for  tbe  uses  and 
purposes  therein  set  forth."  It  also  contained 
the  following:  "And  tbe  said  Agnes  D. 
Smith,  wife  of  the  said  John  R.  Smith,  being 
9>y  me  examined  in  reference  thereto,  and 
liaving  had  the  nature  and  effect  of  said  in- 
strument explained  to  her  by  me,  and  she  be- 
ing by  me  fully  apprised  of  her  right  and  tbe 
effects  of  signing  such  mortgage,  acknowl- 
edged that  she  freely  and  voluntarily  signed 
and  acknowledged  the  same."  The  mortgage 
contained  a  clause  releasing  the  homestead 
on  the  part  of  the  wife,  Agnes  D.  Smith.    It 


is  very  clearly  established  by  the  testimony 
that  whatever  Mrs.  Smith  did  toward  tbe  exe- 
cution of  the  instrument  was  done  wblle  sep- 
arate and  apart  from  her  husband.  The  no- 
tary who  certified  to  the  aclcnowledgment  tes- 
tified that  it  was  taken  when  she  was  sepa- 
rate and  apart  from  her  husband;  and  it 
is  evident  not  only  from  his  testimony,  bnt 
from  that  of  both  Mr.  and  Mrs.  Smith,  that 
the  former  was  not  present  when  bis  wife 
signed  and  aclcnowledged  the  mortgage.  In- 
deed, It  is  not  claimed  otherwiae.  There  was 
no  pretense  on  the  trial,  according  to  the  rec- 
ord, that  Mrs.  Smith's  signature  was  obtain- 
ed or  her  acknowledgment  taken  in  ber  bus- 
band's  presence.  No  claim  was  then  made, 
nor  is  it  now  contended,  that  she  executed  tbe 
mortgage  by  reason  of  coercion  or  undue 
influence  on  tbe  part  of  her  husband.  The 
certificate  of  acknowledgment  failing  to  sbow 
that  Mrs.  Smitb  executed  the  mortgage  sepa- 
rate and  apart  from  her  husband,  the  notary 
was  examined  as  a  witness  to  establiab  that 
fact  The  certificate  Itself,  however,  shows 
substantially  that  the  other  requirements  of 
the  statute  concerning  the  release  by  deed  or 
mortgage  of  a  homestead  by  a  wife  were 
complied  with.  It  states  that  she  bad  the 
nature  and  effect  of  the  instrument  explained 
to  ber  by  the  officer,  and  that  he  fuUy  ap- 
prised her  of  her  right  and  tbe  effect  of 
signing  tbe  mortgage,  and  that  she  acknowl- 
edged that  she  freely  and  voluntarily  signed 
and  acknowledged  the  same.  The  answer 
filed  by  defendant  In  error  denied  that  she 
bad  ever  conveyed  or  released  her  homestead 
interest  in  the  premises,  and  alleged  that  the 
certificate  of  acknowledgment  was  false  and 
unauthorized.  That  tbe  issue  presented  may 
be  clearly  understood,  it  might  be  added  that 
there  was  no  allegation  In  the  answer  that 
defendant  in  error  had  been  induced  by  fraud 
to  sign  and  acknowledge  the  mortgage^  or  that 
she  did  so  by  reason  of  coercion  or  ondue 
influence.  The  effect  of  her  answer  Is  that 
she  had  neither  signed  nor  acknowledged  the 
instrument  The  theory  of  tbe  defense,  as 
shown  by  the  evidence,  was  that  althongb  she 
appended  her  signature  to  the  mortgage,  she 
was  not  aware  of  its  nature,  and  did  not  un- 
derstand It  to  be  a  mortgage.  The  attempted 
Impeachment  of  the  certificate  of  the  not.-iry 
depends  altogether  upon  the  testimony  of 
Mrs.  Smitb  herself.  She  testified  that  she  re- 
sided on  the  homestead  known  as  the  "John 
R.  Smith  Ranch,"  a  portion  of  the  land  in 
controversy  in  this  suit  and  knew  John  B. 
Meuardi  (the.  notary);  that  she  recalled  the 
circumstances  of  his  being  at  ber  house  at 
the  time  when  It  was  claimed  she  had  signed . 
and  acknowledged  the  mortgage.  She  w  j 
then  asked  whether  he  had  at  that  time  r/*\il 
anything  to  her  or  not  to  which  sh'  *•*  s- 
piled,  "No,  sir."  She  also  denied  a  ""^-j. 
ment  made  on  the  witness  stand  by  tl  ,,  sv 
tary,  that  she  nodded  her  head,  or  aald  '^r'ts" 
when,  as  claimed,  she  acknowledged  t*^  ^- 
strument     At  first  die  sja^^,^  ,^ 
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not  at  the  time  know  on  what  boBlness  Mr. 
Menardi  had  come  to  the  house,  but  quali- 
fied that  answer  by  saying  she  was  not  posi- 
tive as  to  his  business  there.  She  admitted 
tiaTing  signed  a  pai)er  on  the  occasion  refer- 
red to;  In  fact  she  stated  that  she  signed 
two  papers;  and  it  seems  probable  that  there 
were  two  mortgages,  but  one  only  being  In 
controversy  here.  She  further  testified  that 
the  notary  did  not  refer  to  a  mortgage,  and 
did  not  tell  her  at  the  time  that  the  paper  she 
was  asked  to  sign  was  a  mortgage.  She  says: 
"He  handed  them  to  me  folded,  in  this  direc- 
tion. There  were  two  papers.  He  said,  'Put 
your  name  to  that'  It  was  very  late  Satur- 
day night,  and  I  was  very  tired  and  nervous. 
He  said,  'Sign  your  name  to  that,'  and  I 
did.  It  was  past  the  legal  hour  Saturday 
night"  Being  asked  If  she  knew  she  was 
signing  a  mortgage,  she  answered,  "I  did 
not;  iwsitlvely  I  did  not"  She  then  admit- 
ted that  she  did  not  ask  any  questions  as 
to  the  papers  she  was  signing,  but  stated: 
"1  signed  the  paper  for  my  own  benefit.  He 
said  it  would  be  of  advantage  to  me."  This 
occurred  on  cross-examination,  which,  being 
continued,  she  was  asked  the  following  ques- 
tions, "You  were  talking  with  Mr.  Menardi 
about  signing  the  mortgage  before  that  were 
you  not?"  She  replied,  "He  asked  me  to  sign 
a  paper,  and  I  said  I  would  never  sign  a 
mortgage."  Her  examination  then  proceed- 
ed as  follows:  "Q.  You  were  talking  about 
the  mortgage,  were  yon  not?  A.  He  did  not 
refer  to  a  mortgage  at  all.  Q.  Nothing  said 
about  a  mortgage?  A.  No,  sir.  Q.  Any  of 
the  time  yon  were  talking  to  him?  A.  No, 
sir.  Q.  What  did  he  say  this  paper  was? 
A.  He  did  not  tell  me.  Q.  You  simply  sign- 
ed a  paper  that  you  did  not  Imow  what  it 
was,  and  did  not  ask  any  questions  about  it? 
A.  I  did  what  be  told  me.  Q.  So  as  long 
as  it  was  not  a  mortgage,  you  were  satisfied 
to  sign  it?  A.  I  signed  It  under  those  circum- 
stances, not  thinking  that  I  was  signing  a 
mortgage."  On  redirect  she  testified  that  at 
the  time  the  notary  was  talking  to  her  about 
signing  the  paper  she  told  him  she  would  not 
have  any  of  her  land  conveyed,  and  the  land 
should  not  be  Incumbered;  that  Mr.  Smith 
bad  horses  and  cattle  enough  to  pay  his  debts. 
It  will  be  observed  that  the  sole  effect  of 
the  testimony  of  Mrs.  Smith  is  to  challenge 
the  statements  in  the  certificate  of  the  notary 
that  the  contents  of  the  Instrument  were 
made  known  to  her,  that  she  was  apprised  of 
b«r  rights  in  the  premises,  and  that  the  ef- 
fect of  signing  and  acknowledging  the  paper 
was  explained  to  her.  There  seems  to  have 
been  no  effort  on  her  part  to  show  that  the 
paper  was  signed  by  her  involuntarily,  ex- 
I  cept  80  far  as  her  denial  of  any  knowledge 
[|^  of  its  character  may  have  that  effect  Op- 
^  posed  to  her  testimony  Is  that  of  the  ofScer 
i  g  who  took  the  acknowledgment,  and  we  think 
^  also  that  the  testimony  of  Mr.  Smith,  in  ef- 
toi,  feet  tends  to  controvert  the  claim  of  Igno- 
— .  xance  of  the  nature  and  contents  of  the  Instru- 


ment  on  the  part  of  his  wife.  In  addition  to 
the  statements  in  the  certificate  of  acknowl- 
edgment Mr.  Menardi  testified  that  he  read/ 
the  mortgage  to  Mrs.  Smith  and  read  the  ac- 
knowledgment to  her;  and  that  at  the  time- 
the  mortgage  was  signed  she  did  not  state- 
that  she  would  not  sign  any  paper  conveying 
any  land,  or  her  interest  in  any  land.  But 
he  testifies  that  the  paper  was  signed  about 
10  o'clock  in  the  evening,  and  that  about 
two  hours  before  that  she  had  refused  to- 
slgn  the  mortgage;  her  principal  objection  be- 
ing to  releasing  her  homestead  right  He- 
testified  that  he  went  to  the  ranch  at  the  re- 
quest of  Mr.  Smith  for  the  purpose  of  taklnj; 
the  acknowledgment  of  the  mortgage,  whicb 
was  to  be  given  as  security  for  a  loan  Mr. 
Smith  wished  very  much  to  make.  That 
Smith  had  Informed  him  bis  wife  refused  to- 
sign  a  mortgage,  but  did  not  state  to  blm  her 
reasons;  and  he  (Smith)  could  not  talk  satis- 
factorily to  his  wife,  and  begged  hhn  (Me- 
nardi) to  go  down  and  explain  the  sItuatioD- 
to  her,  which  be  testified  he  did.  He  says- 
that  early  in  the  evenbig— immediately  aft- 
er supper— Mrs.  Smith  said  she  would  not 
sign  any  paper  conveying  any  of  her  Interest 
in  any  lands,  but  that  she  did  not  so  state 
when  the  acknowledgment  was  taken.  He 
says  that  he  told  her  that  her  homestead 
was  Included;  and  that  she  was  not  induced 
to  change  her  mind  by  any  reference  to  the 
contents  of  the  paper,  but  out  of  considera- 
tion for  the  benefit  it  would  be  to  her  hus- 
band and  herself;  and  after  she  concluded 
to  sign  she  was  willing  that  the  homestead  be 
Included.  The  witness,  referring  to  the  cir- 
cumstances more  in  detail,  testified:  That^ 
after  supper  he  remahied  to  see  Mrs.  Smiths 
about  signing  the  mortgage,  and  she  then 
stated  that  she  would  not  sign.  That  they 
had  talked  it  over  before  he  came  down.. 
That  he  then  left  the  house,  and  met  Mr. 
Smith,  and  informed  him  that  his  wife  bad- 
refused  to  sign  the  mortgage,  and  was  posi- 
tive about  it  He  told  Smith  he  had  explain- 
ed the  situation  as  he  had  been  requested  by 
him  to  do.  That  Smith  replied,  "It  was  terri- 
ble, or  something  to  that  effect  to  be  situat- 
ed In  that  way  that  his  wife  would  not  helj*- 
him  in  his  affairs."  That  after  Mrs.  Smltl*. 
was  through  with  her  work  he  went  bacfc 
to  the  house  to  see  her.  And  it  Is  clear  that: 
after  he  went  back,  as  he  testifies,  the  paper- 
was  signed.  The  effect  of  the  testimony  of 
Mr.  Menardi  is  to  clearly  show  that  MrSw 
Smith  thoroughly  knew  what  she  was  doing, 
and  understood  that  she  was  signing  a  mortr 
gage  Including  and  releasing  her  homesteads. 
It  should  be  stated,  as  explanatory  of  some 
things  already  referred  to  as  appearing  in  the 
testimony,  that  Mr.  Smith  desired  to  borrow 
money  with  which  to  pay  some  debts.  Thi» 
explahis  what  Mrs.  Smith  meant  when  she 
told  Mr.  Menardi,  as  she  testifies,  that  her 
husband  had  horses  and  cattle  enough  to  pay 
his  debts. 
Mr.  Smith  was  examined  as  Sl  witness  ok. 
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behalf  of  defendant,  and  he  testified  as  fol- 
lows: "He  [Menardl]  came  there  to  my  house 
to  get  my  wife  to  sign  the  mortgage.  We 
had  a  talk  In  the  kitchen.  It  was  getting 
late  In  the  evening.  Mrs.  Smith  positively 
refused  to  sign  any  mortgage  on  any  real  es- 
tate property.  I  left  the  bouse,  and  went  to 
feed  the  horses.  When  I  came  back  to  the 
gate  In  front  of  the  house,  1  met  Mr.  Me- 
nardl there.  He  told  me  that  she  would  not 
sign  the  iMtper.  I  said,  'Very  well,  the  deal 
is  ofr.'  Then  he  said:  *Hold  on,  I  will  go 
back  into  the  house.  I  will  fix  her.'  What 
was  done  and  said  after  that  I  know  nothing 
about."  Mr.  Menardl,  being  called  In  re- 
buttal, admitted  that  Smith  had  said  some- 
thing to  the  effect  that  the  deal  was  off  when 
informed  that  the  witness  had  not  succeeded 
In  securing  the  signature  of  Mrs.  Smith,  but 
he  denied  that  he  had  said  to  Smith  that  he 
would  "fix  her,"  or  anything  to  that  effect. 
It  thus  appears  from  the  testimcmy  of  both 
Menardl  and  Smith  that  the  matter  of  giv- 
ing the  mortgage  was  talked  about  in  the 
presence  of  Mrs.  Smith,  and  that  she  at  first 
refused  to  execute  any  mortgage.  It  is, 
therefore,  quite  impossible  to  escape  the  con- 
clusion that  Mrs.  Smith  knew  that  her  sig- 
nature was  desired  to  a  mortgage.  She  doea 
not  pretend  that  the  paper  she  signed  later 
during  the  same  evening  was  represented  to 
her  as  anything  other  than  a  mortgage,  and 
it  is  difficult  to  c(Miceive  what  Mrs.  Smith 
thought  the  paper  was  if  she  did  not  under- 
stand It  to  be  a  mortgage,  about  which  they 
had  been  talking,  and  which  she  had  refused 
to  sign.  We  have  studied  the  testimony  with 
much  care  to  ascertain  whether  she  had  been 
induced  to  alter  her  resolution  or  to  sign  the 
document  by  any  false  statements  or  im- 
proper representations,  but  nothing  of  the 
kind  Is  to  be  discovered  in  the  entire  rec- 
ord. She  says  that  Menardl  represented  that 
It  would  be  a  benefit  to  her,  but  how  he  ex- 
plained that  it  would  amount  to  a  benefit  she 
does  not  disclose. 

It  appears  that  In  a  way  the  officer  taking 
the  aclcnowledgment  was  connected  with  the 
transaction  of  the  loan  to  be  secured  by  ex- 
ecuting the  mortgage.  The  applicaticm  for 
the  loan  was  made  to  him,  but  be  testifies 
that  he  was  not  employed  by,  or  under  the 
pay  of,  the  party  from  whom  the  loan  was 
obtained,  but  that  his  services  in  making 
the  loan  were  to  be  paid  for  and  were  paid 
for  by  Mr.  Smith.  It  seems  that  Mr.  Me- 
nardl took  applications  for  loans,  and  then 
secured  the  money  to  covo*  them  from  other 
parties.  He  was  not  otherwise  interested  in 
the  transaction,  and  the  trial  court  did  not 
find  that  he  was  an  Interested  person,  and 
therefore  disqualified  from  acting  officially 
in  taking  the  acknowledgment  Mr.  Menardl 
In  fact  testified  that  it  made  no  difference  to 
him  whetho-  the  papers  were  signed  or  not, 
as  he  had  so  many  applications  for  loans 
that  he  could  not  get  enough  money  to  ffil 
tiiem,  and  that  he  had  sent  plenty  of  good 


applications  to  the  mortgagee  named  in  the 
Instrument  that  conld  be  substituted  if  the 
Smith  papers  were  not  signed.  In  view, 
however,  of  the  situation  of  Mr.  Menardl  in 
relation  to  the  transaction,  we  have  ex«'- 
cised  greater  care,  if  possible,  to  discern  any 
evidence  of  undue  infiuence  upon  Mrs.  Smith, 
or  concealment  from  her  of  the  character  and 
effect  of  the  paper.  She  may  have  beoi 
prevailed  upon  against  her  own  Judgment 
to  Join  in  the  execution  of  the  mortgage; 
but  that  Is  not  sufficient  to  avoid  it  In  the 
absence  of  concealment,  misrepresentation, 
or  fraud;  there  being  no  pretense  of  coer- 
cion, or  that  her  signing  was  caused  through 
fear.  The  learned  district  court  found  that 
the  certificate  of  acknowledgment  was  false, 
in  that  Mrs.  Smith  did  not  freely  and  v<d- 
untarily  sign  and  acknowledge  the  mort- 
gage, and  did  not  acknowledge  that  she  freely 
and  voluntarily  signed  and  acknowledged 
the  same;  and  up(«t  that  finding  the  mort- 
gage was  held  void  as  to  the  homestead. 
The  learned  Judge, must  have  based  his  con- 
clusion upon  the  theory  that  Mrs.  Smith 
did  not  understand  that  she  was  signing  a 
mortgage,  and  upon  that  theory  alone,  since 
the  testimony  does  not  disclose  any  other 
ground.  That  theory,  is  supported  by  the 
evidence  of  Mrs.  Smith,  but  is  opposed  by 
the  testimony  of  the  officer  who  took  the  ac- 
knowledgment, and,  Inferentially  at  least 
we  think,  by  the  testimony  of  Mr.  Smith. 
If  this  was  an  ordinary  case  of  conflicting 
evidence,  we  might  refuse  to  disturb  the 
Judgment:  but  it  is  not  such  a  case.  There 
are  certain  well-settled  principles  to  be  ob- 
served where  it  is  sought  to  Impeach  a  cer- 
tificate of  acknowledgment  It  is  contended 
by  counsel  for  defendant  in  error  that  a  cei^ 
tificate  of  acknowledgment  should  be  regard- 
ed as  conclusive  in  the  absence  of  fraud  w 
duress,  and  it  is  argued  that  the  provision 
of  the  statute  (section  2602)  requiring  the 
certificate  of  a  notary,  ov»  his  hand  and 
official  seal,  to  be  received  as  presumptive 
evidence  of  the  faots  therein  contained  in 
all  courts  of  the  state,  and  permitting'  the 
same  to  be  contradicted  by  any  person  in- 
terested as  a  party  to  a  suit,  is  not  ai>pUca- 
ble  to  certificates  of  acknowledgment,  for 
the  reason  that  the  section  is  found  in  the 
chapter  relating  to  notaries  public;  and  that 
there  is  no  similar  provision  affecting  the 
certificates  of  other  officers  authorised  by 
law  to  take  acknowledgments.  It  Is  ttioe- 
tore  insisted  that  under  a  proper  construc- 
tion of  the  section  its  effect  should  be  lim- 
ited to  notarial  certificates  other  than  cer- 
tificates of  acknowledgment  This  presents 
an  important  question,  but  we  think  Its  de- 
termination unnecessary  in  this  case,  for 
the  reason  that,  if  it  be  assumed  that  the 
section  referred  to  covers  certificates  of  ac- 
knowledgment we  regard  the  evidence  as  In- 
sufficient to  support  the  finding  and  Judg- 
ment of  the  court  In  respect  to  the  acknowl- 
edgment   It  Is  a  well-settled  rule,  aa^  well  tu 
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those  states  where  such  a  certificate  Is  held 
■ix  declared  to  be  prima  facie  evidence  only 
as  vrbere  It  is  held  conclusive  In  the  ab- 
sence of  fraud  or  duress,  that  to  impeach  the 
certlflcate  the  evidence  must  be  cogent,  clear, 
«nd  convincing.  1  DevL  Deeds,  g  631.  In 
Wisconsin  it  is  said  that  the  evidence  must 
be  perfectly  clear,  convincing,  and  satisfac- 
tory. In  the  American  and  English  Encyclo- 
pedia of  Law  the  rule  is  stated  to  be  that 
the  evidence  to  impeach  the  certificate  must 
be  clear  and  convincing  beyond  a  reasonable 
•doubt  (1  Am.  &  Kng.  Enc.  Law,  S60);  and 
In  the  Cyclopedia  of  Law  and  Procedure  tliat 
the  proof  to  overthrow  a  certificate  regular 
on  its  face  must  be  so  clear,  strong,  and  con- 
vincing as  to  exclude  every  reasonable  doubt 
«8  to  the  falsity  of  the  certificate  (1  Oyd. 
Law  &  Proc.  623).  And  many  cases  are 
■dted  In  support  of  the  text  in  both  of  those 
-works.  The  burden  of  proof  rests  upon  the 
jMurty  assailing  the  certificate,  since  a  strong 
presumption  exists  In  favor  of  its  truth.  The 
-certificate  Itself  is  entitled  to  some  consid- 
eration, where  it  is  regular  on  its  face.  It 
Is  quite  generally  held  that  tbe  unsupported 
testimony  of  the  grantor  is  not  sufllcient  to 
overcome  a  certificate  regular  on  its  face, 
-especially  where  tbe  certificate  is  supported 
t>y  the  testimony  of  the  officer  who  took  tbe 
acknowledgment,  or  by  other  competent  evi- 
dence. 1  Cycl.  Law  &  Proc.  623;  1  Am.  & 
Eng.  Enc.  Law,  561;  Smith  v.  Allis,  62  Wla 
337,  9  N.  W.  155.  The  rule  that  the  evi- 
dence to  overcome  a  certificate  of  acknowl- 
edgment to  a  conveyance  of  real  estate  must 
be  clear,  convincing,  and  satisfactory  is  Bit, 
■elementary  that  we  do  not  regard  further 
citation  of  authorities  necessary  upon  that 
proposition.  It  Is  a  highly  salutary  rule, 
■and  founded  upon  most  satisfactory  reasons. 
The  security  of  land  titles  would  rest  upon 
a  very  unstable  basis  were  the  rule  other- 
•vriae.  We  are  not  prepared  to  say  that  In 
every  possible  case  the  unsupported  testi- 
mony of  the  grantor  will  be  Insufficient  to 
Impeach  a  certificate  of  acknowledgment 
But,  as  a  general  rule,  such  testimony  should 
be  supported  either  directly  by  testimony 
-corroborative  of  the  grantor's  assertions,  or 
by  evidence  of  tacts  aud  circumstances  that 
render  the  grantor's  testimony  very  proba- 
ble; and  in  connection  with  clear  and  coa- 
sistent  statements  of  the  grantor  make  the 
proof  of  the  falsity  of  the  certificate  satis- 
factory and  convincing.  In  tbe  case  of  Davis 
V.  Kelly,  62  Neb.  642,  87  N.  W.  347,  a  wife 
-denied  at  first  that  she  had  signed  the  mort- 
gage In  question,  and  afterwards  that  she 
signed  It  knowingly.  The  court  held  that 
ber  evidence,  which  was  characterized  by 
some  evasion  and  equivocation,  was  not  suf- 
ficient to  Impeach  the  certificate  of  acknowl- 
edgment; and  it  was  said,  "Where  there  Is 
such  a  certificate  in  proper  form,  it  may  be 
impeached  only  by  clear  and  convincing  evi- 
dence of  its  falsity."  In  Young  v.  Duvail, 
100  U.  8,  573.  3  Sup.  Ct  414,  27  L.  Ed.  1036, 


tbe  court  said  that,  if  the  certificate  "can 
be  contradicted,  to  the  Injury  of  those  who 
in  good  faith  have  acted  upon  it,  the  proof  to 
that  end  must  be  such  as  will  de&rly  and 
fully  show  the  certificate  to  be  false  or 
fraudulent  The  mischiefs  that  would  ensu^ 
from  a  different  rule  could  not  well  be  over- 
stated. The  cases  of  hardship  upon  mar- 
ried women  that  might  occur  under  the  op- 
eration of  such  a  rule  are  of  less  consequence 
than  the  general  Insecurity  of  titles  to  real 
estate  which  would  inevitably  follow  from 
one  less  rigorous."  The  certificate  is  enti- 
tled to  a  presumption  that  the  officer  per- 
formed his  duty,  and  that  the  defendant  did, 
as  certified,  voluntarily  acknowledge  the  ex- ' 
ecution  of  the  mortgage,  which  implies  that 
she  understood  the  instrument  and  the  ef- 
fect of  her  signing  and  acknowledging  tbe 
same.  Indeed,  tbe  certificate  states  on  Its 
face  that  the  Instrument  was  made  known 
to  her,  and  the  effect  of  Its  execution  ex- 
plained to  her  by  the  officer.  The  facts  cer- 
tified to  are  supported  by  the  testimony  of 
the  officer.  Several  years  had  elapsed  with- 
out any  attempt,  so  far  as  the  record  dis- 
closes, to  have  the  mortgage  vacated.  It 
was  foreclosed  by  advertisement  and,  while 
the  fact  is  not  shown,  it  may  not  be  unrea- 
sonable to  infer  that  the  defendant  knew 
of  those  proceedings.  Her  testimony  was  in 
some  respects  evasive.  We  think  it  rea- 
sonably clear  that  tbe  matter  of  her  signing 
a  mortgage  bad  been  the  subject  of  a  con- 
versation between  herself,  ber  husband,  and 
tbe  notary,  or,  at  any  rate,  between  tbe  no- 
tary and  herself,  at  an  earlier  hour  In  the 
evening.  It  seems  hardly  probable  that  she 
would  have  refused  to  sign  a  mortgage,  or 
announced  an  unwillingness  to  do  so,  if 
there  had  been  no  intimation  to  ber  that 
such  action  on  her  part  was  desired.  Her 
explanation  of  the  reason  that  she  signed  the 
instrument  afterwards,  viz.,  because  the  no- 
tary said  it  would  be  a  benefit  to  ber  and 
her  husband,  without  any  knowledge  on  her 
part  as  she  asserts,  of  the  nature  of  the 
paper,  is  far  from  satisfactory,  taking  Into 
consideration  the  character  of  the  evidence  re- 
quired to  impeach  a  certificate  of  acknowl- 
edgment We  regret  that  we  are  constrained 
to  disagree  with  the  learned  district  Judge 
who  determined  tbe  case  below  as  to  the 
force  and  effect  of  tbe  testimony,  but  it  seems 
to  us  that  the  principle  underlying  such  cases 
must  have  been  inadvertently  disregarded. 
To  our  mind,  the  evidence  is  not  sufficiently 
clear  and  convincing  to  overthrow  the  cer- 
tificate of  the  officer. 

We  have  not  considered  the  proposition 
contended  for  that,  as  against  a  bona  fide 
purchaser  or  mortgagee  who  is  not  a  party  to 
the  instrument,  and  who  has  paid  bis  money 
relying  upon  the  record  of  a  certificate  of 
acknowledgment  of  a  deed  or  instrument 
duly  signed  and  delivered  affecting  titie  to 
real  estate,  the  grantor  Is  conclusively  estop- 
ped from  denying  the  cxistenca  ofr 
Jigitized  by' 
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set  out  hi  the  certlflcate.  The  great  weight  | 
of  authority  Is  said  In  Linton  t.  Insurance 
Co.,  44  C.  C.  A.  54,  104  Fed.  584,  580,  to  es- 
tablish that  proposition  as  a  Just  and  equita- 
ble rule.  It  Is  true  that  the  evidence  shows 
that  the  plaintiff  In  error  bought  the  note 
from  the  payee  and  mortgagee  without  tak- 
ing a  written  assignment  of  the  mortgage, 
and  that,  although  the  original  mortgagee 
foreclosed  the  mortgage  in  his  own  name, 
and  upon  purchasing  the  property  at  the  sale 
deeded  it  to  the  plaintiff  in  error,  the  fore- 
closure proceedings  were  conducted  for  the 
latter's  benefit  But  we  prefer  not  to  con- 
sider whether  the  rule  just  stated  is  applica- 
ble to  one  who  never  saw  the  mortgage  or 
'the  record  thereof.  In  our  Judgment,  the 
evidence  Is  insufficient  to  impeach  the  certifi- 
cate as  against  the  mortgagee  named  In  the 
instrument;  and  a  consideration,  therefore, 
of  the  other  proposition  is  not  required. 

It  Is,  however,  contended  on  behalf  of  de- 
fendant In  error  that  the  certlflcate  In  ques- 
tion Is  defective  on  its  face,  and  therefore 
void,  for  the  reason  that  it  fails  to  state  tliat 
the  wife  was  examined  "separate  and  apart 
from  her  husband."  We  have  already  ad- 
voted  to  the  evidence  upon  this  subject,  and 
shown  that  the  proof  clearly  establishes  that 
the  Instrument  was  signed  and  acknowledged 
by  Mrs.  Smith  while  separate  and  apart  from 
her  husband.  But  the  contention  Is  that  this 
must  appear  from  the  certificate  Itself.  Our 
statutes  do  not  expressly  require  that  the  cer- 
tificate of  a  wife's  acknowledgment  of  the 
conveyance  of  the  homestead  shall  embrace  a 
statement  ttiat  her  examination  occurred 
separate  and  apart  from  her  husband.  It  is 
required  that  she  shall  sign  and  acknowledge 
such  an  Instrument  while  separate  and  apart 
from  her  husband,  but  the  statute  as  it  ex- 
isted when  the  mortgage  in  controversy  was 
executed  was  silent  respecting  the  specific 
contents  of  the  certificate.  The  only  statu- 
tory provision  at  that  time  with  reference  to 
the  matter  is  found  in  the  section  now  known 
as  section  2741  of  the  Revision  of  1S80.  That 
section  covers  all  deeds,  mortgages,  and  con- 
veyances of  lands,  and  it  is  provided  only,  as 
to  certificates  of  acknowledgment,  that  "the 
officer  taking  such  acknowledgment  shall  In- 
dorse thereon  (the  Instrument)  a  certlflcate  of 
the  acknowledgment  thereof,  and  the  true 
date  of  making  the  same,  under  his  tiand 
and  seal  of  office,  if  there  be  one."  It  is  cer- 
tainly a  very  proper  and  desirable  proceed- 
ing, where  the  law  requires  the  examination 
of  the  wife  to  be  separate  and  apart  frohi  her 
husband,  for  the  officer  to  state  in  his  cer- 
tificate that  the  examination  was  so  made; 
and  we  are  of  the  opinion  that  such  has  been 
the  general  custom  In  several,  If  not  most,  of 
the  counties  of  the  state;  although  counsel 
for  plaintiff  in  error  seem  to  think  that  the 
general  usage  has  been  otherwise.  It  Is 
probable  that  In  some  portions  of  the  state 
it  has  not  been  customary  for  certificates  of 
acknowledgment  to  show  upon  their  face- the 


fact  of  the  separate  examination  of  the  wife, 
and  that  we  should  consider  that  situatioo  hi 
a  decision  of  this  question.  Land  tides 
should  not  be  thrown  Into  confusion  and  un- 
certainty by  a  construction  of  the  statutes 
that  will  have  the  effect  to  disturb  the  se- 
curity of  titles  unless  such  a  construction 
should  be  dearly  required.  We  think  It  safe 
to  say  that  In  many  of  the  states,  and  doubt- 
less a  considerable  majority  of  them,  it  is 
held  necessary  that  the  certlflcate  show  that 
the  acknowledgment  of  a  married  woman 
was  taken  upon  an  examination  separate  and 
apart  from  her  husband,  where  such  ac- 
knowledgment is  required  to  be  so  taken; 
but,  generally,  at  least,  that  Is  so  held  for  the 
reason  that  the  statute  either  expressly  or 
by  very  dear  Implication  provides  that  the 
officer  shall  certify  to  the  fact  of  such  ex- 
amination. In  a  number  of  states  specific 
provision  Is  made  by  statute  for  the  requisite 
contents  of  the  certificate.  Our  statute  as  it 
existed  prior  to  1895  seems  to  have  followed 
the  older  statutes  of  some  other  states  In 
merely  requiring  the  officer  to  certify  the 
fact  of  the  acknowledgment,  or,  as  tbe  stat- 
ute expresses  it,  "to  indorse  thereon  a  cer- 
tificate of  the  acknowledgment  thereof." 
Under  a  statute  In  Pennsylvania  making  no 
more  definite  a  regulation  than  that,  tbe 
courts  of  that  state  held  that  the  statutory 
requisites  for  the  execution  of  conveyances 
by  femes  covert  must  appear  to  have  been 
substantially  complied  with  on  the  face  of 
the  certificate,  and  that  the  failure  of  the 
certificate  to  show  that  the  feme  covert  was 
examined  separate  and  apart  rendered  tbe 
deed  void;  parol  evidence  to  supply  tbe  de- 
fect being  held  Inadmissible.  Watson's  Les- 
see V.  Bailey,  1  Bin.  470,  2  Am.  Dec.  402; 
Jourdan  v.  Jourdan.  9  Serg.  &  R.  208.  11 
Am.  Dec.  724.  But  in  the  states  of  Ohio. 
Indiana,  and  Illinois,  under  substantially  sim- 
ilar statutes,  a  contrary  conclusion  was 
adopted.  Tbe  statute  of  Indiana  provided 
that  when  a  husband  and  wife  should  incline 
to  convey  the  estate  of  the  wife  it  should  be 
lawful  for  them  to  appear  before  one  of  tbe 
Judges,  etc.,  who  were  authorized  and  re- 
quired to  take  the  acknowledgments;  in  do- 
ing which  tbe  officer  was  required  to  examine 
the  wife  separate  and  apart  from  her  hus- 
band, and  to  read  or  otherwise  make  known 
to  her  the  full  contents  of  the  deed;  and  if. 
upon  such  separate  examination,  the  wife 
should  declare  that  she  did  voluntarily  and 
of  ber  own  free  will  and  accord,  and  as  her 
act  and  deed,  seal  and  deliver  the  convey- 
ance without  any  coerdon  or  compulsion 
from  her  husband,  then  every  such  deed  or 
conveyance  was  declared  to  be  good  and 
valid  in  law,  "provided  that  the  Judge,  jus- 
tice, or  recorder  taking  the  same,  shall  un- 
der his  hand  and  seal,  certify  the  same  apoo 
the  back  of  such  deed  or  conveyance."  In 
the  case  of  Stevens  v.  Henry,  6  Blackf .  475,— 
tbe  opinion  being  delivered  by  Judge  Black- 
ford,—it  was  said:    "The  officer  mu^t.  under 
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his  band  and  seal,  and  on  the  deed,  certify 
tfie  same;  that  Is,  be  must  certify  on  the 
deed  that  such  declaration  or  acknowledg- 
ment of  the  voluntary  execution  of  the  deed 
was  made  before  bim.  But  the  statute  does 
not  require,  as  we  understand  it,  the  certlft- 
cate  to  show  anything  more  on  the  subject 
than  the  declaration  or  acknowledgment  of 
the  wife  that  she  had  voluntarily  executed 
the  deed.  It  will  be  presumed,  the  contrary 
not  appearing,  that  the  officer  did  bis  duty  as 
to  the  separate  examination  of  the  wife  and 
the  making  her  acquainted  with  the  contents 
of  the  deed.  It  is  the  acknowledgment  only, 
not  the  circumstances  under  which  it  was 
made,  that  Is  required  to  be  certified."  The 
statute  of  Illinois  was  the  same  as  that  of 
Indiana,  and  the  same  construction  was 
placed  upon  It  by  the  court  of  the  former 
state.  Hughes  t.  Lane,  11  111.  123,  50  Am. 
Dec.  43C;  Coleman  t.  Billings,  89  111.  183. 
In  the  case  first  cited  the  court  referred  to 
the  Indiana  decision  In  Stevens  v.  Henry, 
supra,  and  also  cited  as  to  the  same  efTect 
the  case  of  Nantz  t.  Bailey,  3  Dana,  111.  In 
the  case  of  Coleman  v.  Billings  it  was  held 
that  it  was  not  required  that  the  certificate 
recite  the  fact  of  separate  examination,  and 
making  known  to  the  wife  the  contents  of 
the  conveyance.  The  question  was  very 
thoroughly  considered  In  two  cases  in  Ohio 
In  respect  to  several  deeds  assailed  for  de- 
fects in  the  certificates  of  acluiowledgment 
Cbesnut  v.  Shane's  Lessee,  16  Ohio,  599,  47 
Am.  Dec.  387  (where  it  was  held  unneces- 
sary for  the  certificate  to  show  that  the  offi- 
cer made  known  to  the  wife  the  contents  of 
the  deed  by  reading  or  otherwise);  Ruffner 
T.  McLenan.  16  Ohio,  639;  and  three  other 
cases  reported  in  the  same  volume.  In  one 
of  the  cases  the  alleged  defect  was  that  the 
certificate  did  not  show  a  separate  examina- 
tion. It  was  held  good.  The  court  said: 
"It  may,  at  least,  be  presumed  In  favor  of 
the  officer  that  he  would  not  make  such  cer- 
tificate until  be  had  done  and  performed  all 
that  the  statute  required  of  him  to  do  and 
perform."  Construing  the  statute  as  requir- 
ing only  the  acknowledgment  to  be  certified, 
and  not  the  facts  as  to  examination,  etc..  It 
was  said  by  the  learned  Judge  who  delivered 
the  opinion:  "And  shall  this  court  say  that 
a  certificate  thus  conformable  to  the  statute 
furnishes  no  evidence  that  the  statute  has 
been  complied  with?  It  seems  to  me  not" 
In  the  Ohio  cases  the  court  recognized  that 
there  were  very  many  cases  throughout  the 
state  in  which  the  officers  had  omitted  to 
certify  to  one  or  the  other  of  the  things  they 
were  commanded  to  do  In  taking  the  ac- 
knowledgments of  married  women.  The 
general  security  of  titles  to  real  estate  enter- 
ed largely  into  the  reasoning  of  the  court 
The  question  had  attracted  unusual  attention 
In  that  state,  and  the  members  of  the  pro- 
fession were  divided  in  opinion.  One  of  the 
Justices  dissented,  and  with  much  force  ex- 
pressed his  views. 


It  may  be  confessed  that  much  Is  capable 
of  being  said  in  support  of  the  proposition 
that  to  certify  to  the  acknowledgment  of  the 
execution  of  a  deed  includes  by  reasonable, 
if  not  by  necessary,  Inference  a  certification 
of  the  acts  requisite  to  be  done  in  taking  the 
acknowledgment;  and  that,  as  no  deed  of  a 
homestead  is  valid  unless  the  acknowledg- 
ment Is  taken  under  certain  specified  condi- 
tions, the  officer  ought  to  shov/  In  his  certifi- 
cate the  facts  which  will  disclose  a  strict 
compliance  with  the  statutory  conditions. 
But  In  view  of  the  decisions  above  referred 
to,  and  of  the  absence  of  a  clear  expression  of 
the  statute  requiring  the  certificate  to  contain 
a  statement  showing  the  fact  of  separate  ex- 
amination, the  officer  having  certified  that 
the  wife  did  acknowledge  that  she  freely  and 
voluntarily  signed  and  acknowledged  the  in- 
strument, we  feel  constrained  to  adopt  that 
conclusion,  which  has  been  sanctioned  by 
such  excellent  authority,  will  better  secure 
titles  to  real  estate  in  our  commonwealth, 
and  at  the  same  time  work  but  slight  if  any, 
hardship  upon  grantors  of  homesteads.  The 
Instances  where  in  fact  no  separate  examina- 
tion has  occurred  are  doubtless  few  in  num- 
ber; and  In  such  cases  it  Is  open  to  the  par- 
ties to  establish  noncompliance  with  the  law. 
Where  a  certificate  contains  no  reference  to 
such  an  examination,  It  would  appear  Impos- 
sible in  that  respect  to  apply  to  It  any  rule 
of  conclusiveness.  Moreover,  we  are  the 
more  readily  Induced  to  adopt  this  conclusion 
upon  consideration  of  later  legislation  upon 
the  subject.  In  1895  a  certain  form  of  cer- 
tificate of  acknowledgment  set  out  In  the 
statute  was  declared  to  be  sufficient.  Laws 
1395,  c.  93,  f  5;  Rev.  St  ft  2752,  2770.  That 
form  embraces  no  statement  respecting  sepa- 
rate examination,  although  it  refers  to  the 
acknowiedgment'of  a  wife,  and  in  one  para- 
graph of  the  section  reference  Is  made  to  the 
conveyance  of  a  homestead,  and  certain  facts 
In  such  a  case  are  required  to  be  stated  In 
the  certificate,  viz.,  the  words,  "Including  the 
release  and  waiver  of  the  right  of  home- 
stead," or  other  words  which  will  expressly 
show  an  Intention  to  release  the  right  of 
homestead.  We  do  not  allude  to  that  statute 
upon  the  ground  that  It  is  to  be  regarded 
either  as  retroactive  or  as  a  legislative  con- 
struction of  former  laws.  But  it  is  declar- 
ative of  legislative  policy  for  the  future.  We 
should  ordinarily  hesitate  to  express  an  opin- 
ion as  to  the  effect  of  a  statute  which  does 
not  control  a  decision  of  the  case  in  hand, 
but  as  the  legislature  Is  again  soon  to  con- 
vene, and  can  correct  any  possible  defect  in 
the  law,  we  anticipate  no  harm  from  a  refer- 
ence to  the  act  of  1893,  and  to  say  that  It 
seems  to  add  nothing  to  previous  statutes  in 
relation  to  the  necessity  of  incorporating  in 
a  certificate  of  acknowledgment  a  statement 
of  the  fact  of  separate  examination.  If  if 
should  be  deemed  to  cover  the  case  of  an  in- 
strument affecting  the  homestead  interest— 
and  upon  that  question  we  refrain  from  «• 
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lit-esslng  an  unreserved  opinion,— It  would  at 
(eavt  create  a  doubt  as  to  the  absolute  neces- 
-elty  of  an  officer  setting  oat  in  bis  certificate 
tbat  tbe  acknowledgment  of  the  wife  was 
taken  separate  and  apart  from  her  husband, 
in  order  to  constitute  a  valid  certificate. 

In  so  far  as  tbe  Judgment  adjudged  tbe 
'defendant  in  error  to  be  entitled  to  the  pos- 
session of  the  homestead  premises.  It  was  er- 
roneous, and  to  that  extent  it  will  be  revers- 
«d,  and  the  case  remanded  for  new  trial  In 
respect  to  tbe  premises  embraced  In  the 
homestead.    Reversed. 

CORN,  C,  J.,  and  KNIGHT,  J.,  concur. 


SWAN  et  al.  t.  DICKINSON,  County  Treas- 
nrer  and  Collector  of  Taxes. 

<Sapreine  Conrt  of  Wyoming.    Jan.  10,  1903.) 

TAXATION— CATTLB    RANGINO    IN    AOJOININQ 

COUNTY— INJUNCTION. 

1.  Rev.  St.  §  1801,  provides  that  all  live  stock 
on  the  open  range  shall  be  taxed  In  the  county 
wherein  the  home  range  is  located.  Section  1802 
provides  that,  when  the  home  range  is  located  in 
two  or  more  counties,  the  nnmber  assessed  in 
each  shall  be  determined  by  the  general  disposi- 
tion made  of  the  stock  when  on  the  home  range. 
Plaintiffs' home  ranch  was  entirely  in  U.  county, 
but  a  large  number  of  cattle  ranged  habitually 
and  during  the  greater  part  of  tbe  year  in  F., 
an  adjoinmg,  county.  Plaintiffs,  though  owning 
not  less  than  3,000  head,  returned  for  taxation 
in  U.  county  in  one  year  1,800,  and  in  the  next 
year  2,200,  bead.  Held,  that  plainti&a  were  not 
entitled  to  enjoin  the  collection  of  a  tax  levied  on 
2,000  cattle  in  F.  county  during  such  years. 

Error  to  district  court,  Fremont  county; 
Richard  H.  Scott,  Judge. 

Injunction  by  Edward  D.  Swan  and  others 
against  Peter  P.  Dickinson,  as  county  treas- 
urer and  collector  of  taxes  of  Fremont  coun- 
ty. From  a  Judgment  disBolving  tbe  Injunc- 
tion, plalntlfts  bring  error.    Affirmed. 

N.  E.  Oorthell,  for  plalntHfs  In  error. 
Clark  ft  Breckons  and  W.  B.  Hardin,  for 
defendant  in  error. 


CORN,  O.  J.  PlalntlfTs  In  error  brought 
this  suit  to  enjoin  the  collector  of  Fremont 
county  from  collecting  certain  taxes  for  the 
years  1888  and  1889.  They  were  tbe  owners 
of  A  large  number  of  range  cattle.  Their 
principal  or  home  ranch  was  in  Uinta  county, 
about  nine  miles  west  of  tbe  Fremont  county 
line,  where  B.  D.  Swan,  the  senior  member 
of  tbe  firm,  resided.  In  1888  they  returned 
for  taxation  in  Uinta  county  1,800  head  of 
•cattle,  and  In  1889  2,200  bead.  They  returned 
none  In  either  year  In  Fremont,  but  they 
were  assessed  In  that  county  upon  2,128  head 
in  1888  and  2,060  bead  In  1889;  2,000  of 
those.  In  each  year,  being  strictly  range  cat- 
tle, the  remainder  being  higher  class  stock, 
which  were  not  npon  the  range  except  during 
parts  of  the  year,  and  which  are  not  involved 
in  tbe  consideration  of  the  case.  They  al- 
lege tbat  their  home  range  was  entirely  In 


Uinta,  and  no  part  of  it  in  Fremont;  thai 
tbey  paid  taxes  in  Uinta  upon  all  their  cattle, 
and  that  tbey  were  not  taxable  npon  any  in 
Fremont  The  question  Involved  Is  very 
largely  one  of  fact  Section  1801.  Bev.  St, 
provides  that  all  live  stock  upon  tbe  open 
range  shall,  for  the  purpose  of  taxation,  have 
their  situs  and  be  taxed  In  tbe  county  where- 
in is  located  the  home  range  of  sucb  live 
stock.  And  section  1802  provides  that,  when- 
ever the  home  range  shall  be  located  in  two 
or  more  counties,  the  number  to  be  assessed 
in  each  county  shall  be  determined  accord- 
ing to  the  general  disposition  made  of  snch 
live  stock  when  upon  their  home  range.  Un- 
der tliese  provisions,  if  plaintiffs'  home  range 
was  entirely  In  Uinta,  they  were  not  taxable 
upon  any  range  cattle  In  Fremont  But  the 
district  court  found  that  the  borne  range  was 
In  both  Uinta  and  Fremont;  that  plaintlfrs' 
cattle  ranged  in  both  counties;  and  tbat  tbey 
owned  In  1888  not  less  than  3,800  bead,  and 
In  1889  not  less  than  4,200  head.  There  was 
quite  a  mass  of  testimony  taken  In  tbe  case, 
and,  while  there  Is  some  apparent  conflict  as 
to  the  location  of  the  home  range,  we  think 
such  conflict  is,  for  tbe  most  part  more  ap- 
parent than  real.  There  can  be  no  doubt, 
from  the  evidence,  that  tbe  home  ranch  and 
range  headquarters  for  the  entire  herd  were 
in  Uinta  county.  But  It  also  clearly  appears 
from  tbe  evidence  that  a  large  number  of  the 
cattle  ranged  in  Fremont.  And  we  think  the 
evidence  tends  to  show  that  such  as  ranged 
In  Fremont  had  not  simply  drifted  over  off 
their  home  range  in  Uinta,  but  tiiat  tbey 
ranged  there  habitually,  and  during  the  great- 
er part  of  the  year.  It  appears  tbat  the  sum- 
mer range  for  the  entire  herd,  or  at  least  tbe 
major  portion  of  It,  was  toward  the  moun- 
tains, which  were  in  Uinta,  and  at  the  spring 
round-ups  they  were  turned  in  that  direction. 
But  they  came  down  or  wei-e  driven  do^rn  In 
tbe  fall  and  were  distributed,  or  distributed 
themselves,  on  both  sides  of  the  county  line. 
The  plaintiffs  bad  corrals  and  branded  in  both 
counties.  It  is  not  easy  to  determine  what 
effort,  if  any,  was  made  to  drive  the  catde 
found  in  Fremont  Into  Uinta,  as  the  evi- 
dence .  upon  the  subject  is  very  conflicting. 
But  as  a  large  number  of  the  cattle  nnqnes- 
tlonably  ranged  in  Fremont,  and  the  opera- 
tions of  the  company  were  carried  on  in  both 
counties.  It  is  questionable  If,  upon  tbe  evi- 
dence upon  this  subject  alone,  tbe  court  would 
have  been  Justified  in  finding  that  tbe  home 
range  was  entirely  in  Uinta,  and  the  cattle 
ranging  in  Fremont  not  taxable  in  the  latter 
count.v.  But  there  was  also  evidence  tend- 
ing to  show  tbat  the  plaintiffs  actually  own- 
ed from  3,500  to  4,000  bead  In  tbe  two  conn- 
ties,  and  E.  D.  Swan,  the  manager  and  senior 
member  of  the  firm,  conceded  upon  the  wit- 
ness stand  that  they  owned  some  3,000  bead 
in  each  of  tbe  years  In  question.  They  re- 
turned for  taxation  In  1888  only  1,800  head, 
and  in  1889  only  2,200  head,  all  in  Uinta  coun- 
ty, leaving  unaccounted  for  1^00  head  1b 
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1888,  aod  800  bead  In  1889,  according  to  their 
own  estimate.  It  Is,  therefore,  we  think,  a 
legitimate  conclnslon,  and  one  which  the 
plaintiffs  are  not  In  position  to  question,  that 
these  were  cattle  ranging  in  Fremont,  and 
which,  in  the  Judgment  of  the  plaintiffs,  were 
not  taxable  in  Uinta.  This  is  not  a  pro- 
-ceedlng  to  correct  an  overassessment,  or  to 
equalise  the  assessment  between  the  two 
'Conntles.  But  It  Is  an  appeal  to  the  equitable 
Jurisdiction  of  the  court  to  enjoin  the  officers 
of  Fremont  connty  from  collecting  an  Illegal 
tax  upon  property  which  the  plaintiffs  allege 
-and  undertake  to  prove  has  its  legal  situs 
for  taxation  in  another  county,  and  has  ac- 
tually been  taxed  In  snch  other  county.  We 
think  plaintiffs'  own  evidence  falls  to  show 
this,  but,  upon  the  contrary,  strongly  tends 
to  show  that  they  regarded  it  as  taxable  not 
In  Uinta,  but  in  Fremont,  or  else  that  they 
■conceived  that  that  part  of  their  property 
should  escape  taxation  altogether.  In  either 
-case  we  are  at  a  loss  to  see  how  the  plaintiffs 
■could  have  any  standing  in  court  in  this  ac- 
tion. It  Is  quite  true  that  Fremont  county 
<conld  gain  no  rights  with  reference  to  the 
taxation  <tf  the  property  by  the  mere  fact  that 
Uinta  bad  failed  to  assess  this  or  any  other 
property  of  plaintiffs  subject  to  taxation  in 
the  latter  county.  But  this  Is  not  snch  a  case. 
A  large  portion  of  plaintiffs'  cattle  were  ac- 
tually roaming  In  Fremont  They  were  sub- 
ject to  taxation  there,  unless  they  had  mere- 
ly drifted  off  their  home  range  in  the  other 
■county.  If  they  were  on  their  home  range 
in  Fremont,  as  we  think  the  evidence  tends 
to  show,  they  were  taxable  there  under  the 
-statute,  and  not  In  Uinta.  It  was  the  right 
■of  the  plaintiffs  to  be  protected  from  any 
overassessment  either  in  Uluta  or  Fremont, 
«nd  the  statute  provides  the  method  of  ob- 
taining relief.  But  this  Is  not  the  plaintiffs' 
claim,  or  the  case  presented  by  the  allega- 
tions of  their  petition.  They  have  elected 
to  proceed  under  the  statute  providing  for 
an  injunction  in  cases  where  live  stock  is  as- 
sessed for  taxation  In  a  county  other  than 
that  where  its  home  range  is  situated,  and 
■claiming,  not  an  overassessment,  but  that  the 
■entire  assessment  Is  in  violation  of  the  stat- 
ute. This  claim  is  not  supported  by  the  evi- 
■dencft  It  was  the  duty  of  plaintiffs  to  list 
all  their  property  for  taxation,  and.  If  a  con- 
troversy arose  as  to  its  situs,  the  statute 
pointed  out  a  method  of  adjustment  It  is 
not  imiwrtant  in  this  case  whose  duty  it  was 
to  institute  the  proceedings  and  put  the  ma- 
-cbinery  of  the  statute  in  motion,  for  no  con- 
troversy between  the  two  counties  arose,  but 
-each  seems  to  have  assessed  the  cattle  which 
it  deemed  subject  to  taxation  under  its  au- 
thority. And  there  was  evidence  tending  to 
prove,  and  the  court  found,  that  the  entire 
assessment  of  the  two  counties  did  not  exceed 
the  number  owned  by  plaintiffs,  and  that 
there  was,  therefore,  no  double  assessment; 
and  by  the  plaintiffs'  own  evidence  there 
were  1,200  head  in  one  year  and  800  in  the 


other  as  to  which  there  was  no  double  assess- 
ment, and  which  would  have  entirely  escaped 
taxation  but  for  the  assessment  by  Fremont 
county.  Leaving  out  of  view,  therefore,  the 
question  whether  there  was  any  overassess- 
ment in  either  county,— a  matter  which  was 
not  put  in  issue  by  the  pleadings,  and  to 
which  the  evidence  was  not  directed,— we  are 
of  the  opinion  that  the  injunction  was  prop- 
erly dissolved.  In  Cattle  Co.  v.  Baird,  8  Wyo. 
144,  06  Pac.  598,  we  found  that  it  was  ad- 
mitted that  the  home  range  was  in  the  other 
county,  and  the  decision  in  that  case  has  for 
that  reason  only  a  very  limited  application  to 
the  facts  of  the  case  under  consideration. 
Judgment  affirmed. 

KNIGHT.  J.,  concurs.    POTTER.  J.,  hav- 
ing been  of  counsel  in  the  case,  did  not  sit 


STATE  V.  KELLER. 
(Supreme  Court  of  Idaho.    Dec.  13.  1002.) 

CRIMINAL  LAW— EVIDBNCB-C0RPU8  DKUCSTI 
—CONFESSIONS— INTENT— VOID  ORDE^RS  OF 
COURT— INFORHATION—ORIVINO  SHEEP  INTO 

STATE. 

1.  The  tact  that  a  crime  has  been  committed 
cannot  be  proved  by  the  extrajudicial  confes- 
sions or  statements  of  the  prisoner  alone.  There 
must  be  introduced  some  evidence  or  corroborat- 
ing circnmstances  tending  to  show  that  the  crime 
has  been  committed,  in  addition  to  such  confes- 
sions or  statements.  Slight  corroborating  facts 
are  sufficient. 

2.  Wicked  or  willful  Intent  to  violate  the  crim- 
inal law  is  not  an  essential  ingredient  in  every 
criminal  offense.  And  that  is  so  iu  statutory  of- 
fenses when  the  statute  does  not  make  the  in- 
tent with  which  an  act  is  done  an  Ingredient  of 
the  crime.  The  mle  Is  that  in  acts  mala  in  se 
the  intent  governs,  and  in  acts  mala  probibita  the 
intent  does  not  govern,  and  the  only  inquiry  is, 
"Has  the  law  been  violated?" 

3.  Orders  or  process  issued  by  a  court  in  a 
matter  in  which  such  court  bad  no  jurisdiction 
are  void,  and  are  no  protection  to  a  person  who 
acts  under  them. 

4.  An  information  charging  an  offense  substan- 
tially in  the  language  of  the  statute  is  sufflcient 
and  it  is  not  necessary  to  aver  criminal  intent 
where  the  offense  charged  is  a  statutory  one,  and 
snch  intent  is  not  made  an  ingredient  of  the 
crime. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oneida  county; 
Joseph  C.  Rich,  Judge. 

J.  T.  Keller  was  convicted  of  driving  sheep 
into  the  state  In  violation  of  law,  and  ap- 
peals.   Affirmed.  "^ 

Lindsay  R.  Rogers  and  D.  G.  McDougall. 
for  appellant  Frank  Martin,  Atty.  Gen. 
(Geo.  E.  Gray,  of  counsel),  for  the  State. 

SULLIVAN,  J.  The  appellant,  who  was 
the  defendant  In  the  trial  court,  was  convict- 
ed on  December  19,  1901,  of  the  crime  of 
driving  about  2,000  sheep  from  Box  Elder 
county,  state  of  Utah,  Into  Oneida  county. 
Idaho.  The  facts  are  substantially  as  fol- 
lows: Under  the  quarantine  laws  of  this 
state  (see  Laws  1899,  p.  452)  the  governor 

11 1.  8m  Criminal  Law,  vol.  14.  Cant  Dig.  H  UK, 

Digitized  by  Lj009  IC 


>8' 


1052 


70  PACIFIC  REPOBTBH. 


adatao 


of  Idabo  on  Mnrcta  19,  1001,  Issued  a  quar- 
antine proclamation,  the  validity  of  wblcb 
la  not  questioned  here.  The  act  under  which 
said  proclamation  was  issued  was  held  to 
be  not  in  contravention  of  section  8,  art.  1. 
or  section  2,  art.  4,  of  the  constitution  of  the 
United  States,  by  this  court,  in  State  v.  Ras- 
mussen,  S9  Pac.  933,  52  L.  R.  A.  78.  which 
decision  was  affirmed  by  the  supreme  court 
of  the  United  States.  181  U.  S.  198,  45  L. 
Ed.  820.  In  said  proclamation  it  was  de- 
clared that  in  certain  localities  (naming 
them).  Including  Box  Elder  county,  state  of 
Utah,  scab  was  epidemic  among  sheep,  and 
prohibited  sheep  which  bad  been  held,  berd- 
ed,  or  ranged  within  or  driven  through  said 
Infected  districts  from  being  brought  into 
this  state  for  a  period  of  40  days  from  the 
date  of  said  proclamation.  On  June  17,  1001, 
an  information  was  filed  in  the  district  court 
of  Oneida  county,  charging  the  appellant 
with  the  crime  of  which  be  was  convicted 
as  atx>ve  seated.  The  defendant  was  sen- 
tenced to  pay  a  fine  of  $200.  The  appellant's 
motion  for  a  new  trial  was  denied,  and  this 
appeal  is  from  the  Judgment  and  order  deny- 
ing a  new  trial. 

It  Is  contended  by  counsel  for  appellant 
that  the  state  failed  to  prove  the  corpus  de- 
licti; that  the  body  of  the  crime  consisted 
in  driving  on  April  11,  1001,  a  band  of  2,009 
sheep,  which  between  March  9,  1901,  and 
April  12th  of  that  year,  had  been  held,  herd- 
ed, or  ranged  In  Box  Elder  county,  state  of 
Utah,  from  the  latter  county  Into  Oneida 
county,  state  of  Idaho.  The  state  called  as 
its  first  witness  David  H.  Anderson,  who  tes- 
tified: Tbat  be  was  acquainted  with  the  de- 
fendant, and  on  the  12tb  day  of  April,  1901, 
went  from  Samaria,  Oneida  county,  this 
state,  to  Pocatello  valley,  with  the  defend- 
ant, to  bis  sheep  camp  in  said  valley.  The 
defendant  bad  one  band  of  sheep  there,  con- 
taining about  2,000  head.  Tbat  they  were 
feeding  there  and  trailing  north.  That  the 
defendant  told  witness  that  they  had  been 
camped  there  for  two  or  three  days;  that  be 
bad  wintered  the  sheep  on  the  desert,  and 
that  he  bad  brought  them  from  the  desert 
through  Box  Elder  county,  state  of  Utah, 
into  this  state,  two  or  three  days  previous 
to  the  12tb  of  April;  that  it  would  have  been 
Impossible  for  the  defendant  to  have  driven 
bis  sheep  in  from  the  desert  and  gone  to 
said  Pocatello  valley  without  having  brought 
them  through  said  Box  Elder  county.  That 
said  conversation  occurred  on  April  12,  1901, 
and  that  the  sheep  referred  to  at  that  time 
were  in  Oneida  county,  state  of  Idabo.  There- 
upon the  attorney  general  offered  In  evi- 
dence said  proclamation  of  tbe  govonor,  and 
the  state  rested.  Thereupon  counsel  for  de- 
fendant asked  the  court  to  Instruct  the  Jury 
to  return  a  verdict  for  the  defendant  on  tbe 
ground  that  the  evidence  was  Insufficient  to 
show  tbat  the  offense  charged  had  been  com- 
mitted, ami  insufficient  to  show  that  the  de- 
fendant bad  committed  said   crime,   which 


motion  was  overruled  by  the  court.  We 
thlnlc  the  above  evidence  sufficiently  cor- 
roborates tbe  statement  of  the  defendant 
that  said  sheep  had  been  brought  by  him 
from  Box  Elder  county,  Utah,  subsequent  to 
the  date  of  tbe  governor's  prodamatton,  and 
prior  to  the  12th  day  of  April,  1901.  Tbe 
witness  saw  tbe  sheep  in  Oneida  county. 
Defendant  claimed  to  own  them,  and  stated 
tbat  be  had  wintered  them  on  tbe  desert 
and  bad  brought  them  through  Box  Elder 
county,  Utah,  Into  Idaho,  two  or  three  days 
prior  to  tbe  12tb  of  that  month.  Tbe  court 
did  not  err  In  denying  said  motion. 

Tbat  the  state  in  criminal  cases  must  prove 
the  corpus  delicti  is  not  qnestloned.  and  it 
is  a  well-recognized  rule  that  that  may  be 
proveo  by  either  direct  or  circumstantial  evi- 
dence. It  is  also  a  well-recognized  rule  tbat 
tbe  fact  tbat  a  crime  has  been  committed 
cannot  be  proved  by  tbe  extrajudicial  con- 
fessions or  statements  of  tbe  prison^:,  and 
that  there  must  be  some  evidence  or  corrobo- 
rating circumstances  tending  to  show  tbat  a 
crime  lias  been  committed,  aside  from  such 
confessions  or  statements.  People  t.  Jones. 
31  Cal.  566;  Whart  Cr.  Ev.  <9th  Ed.)  {{  632. 
633.  In  People  v.  Badgley,  16  Wend.  53,  it 
is  said:  "Full  proof  of  the  body  of  the  crime, 
—the  corpus  delicti,— Independently  of  tbe 
confessions,  is  not  required  by  any  of  tbe 
cases;  and  in  many  of  them  slight  corrobo- 
rating facts  were  held  sufficient" 

Jesse  M.  Smith  was  then  ceiled  and  testi- 
fied as  a  witness  on  behalf  of  tbe  defendant 
He  testified  that  he  saw  tbe  said  band  of 
sheep  in  Box  Elder  county,  state  of  Utah,  oo 
tbe  4tb  day  of  April,  1901,  and  tbat  a  Dr. 
McBemey  and  a  Mr.  Lowe  there  made  an 
examination  of  said  sheep  and  made  a  cer- 
tain certificate  of  their  examination  thereof, 
which  certificate  was  thereupon  offered  in 
evidence,  and  rejected  on  an  objection  by 
counsel  for  tbe  state.  The  witness  further  tes- 
tified that  said  sheep  were  the  property  of  one 
L.  Parker,  who,  with  many  others.  Including 
witness,  had  prior  thereto  brought  a  suit  in 
equity  in  the  United  States  drcult  court  for 
the  district  of  Idaho  agahist  Thomas  G.  Lowe, 
the  state  sheep  inspector  of  Idaho,  and  his 
deputies.  In  the  bill  of  complaint  in  said 
suit  they  attack  the  said  quarantine  proclama- 
tion of  the  governor  of  tbe  state  of  Idabo  on 
the  ground  tbat  it  Is  an  arbitrary  and  un- 
warranted exercise  of  power;  that  tbe  alleged 
facts  upon  which  It  is  claimed  to  l>e  Jastlfied 
and  based  are  wholly  false;  that  said  prods- 
mation  and  the  acts  and  threatened  acts  of 
the  defendants  are  arbitrary  assumptions  of. 
power,  enUrely  unwarranted,  nnlawful.  and  ta 
violation  of  the  constitntlonal  rights  of  tbt 
plaintifTs,— and  demand  a  writ  of  injunctloa 
restraining  said  defendants,  their  d^ntieai. 
etc.,  from  preventing  tbe  sheep  of  complain- 
ants from  coming  into  tbe  state  of  IdabOk 
It  apppars  that  complainants  then  had  72,- 
500  sheep  on  the  border  of  Idabo,  wblcb  tbe7 
were  seeking  to  drive  into  this  state.  Upoa 
Digitized  by  LjOO^  IC 


Idatio) 


STATE  v.  KELLER. 


1053 


a  bearing  In  said  circuit  court,  a  writ  of  tn- 
Junction  was  Issued  on  March  30,  1001,  and 
on  October  24,  1901,  tbe  same  was  dismissed 
or  discharged  by  said  court  on  the  ground 
that  the  said  court  had  no  Jurisdiction  In  said 
'Case.  Said  bill  of  complaint,  writ  of  Injunc- 
tloa,  and  other  matters  In  connection'  with 
said  suit,  were  offered  In  evidence  by  coun- 
«el  for  defendant,  and  were  rejected  by  the 
•court  as  immaterial  and  Incompetent  Coun- 
sel for  defendant  then  offered  to  prove  by 
said  witness  Smith  that  the  sheep  mentioned 
in  tbe  Information  were  brought  from  Box 
Elder  county,  state  of  Utah,  tato  Oneida  coun- 
ty, this  state,  on  or  about  April  5,  1901,  un- 
■der  and  in  pursuance  of  said  Injunction  order, 
and  of  the  lnsi>ection  made  of  said  sheep  on 
April  4,  1901,  by  said  Lowe  and  McBerney, 
acting  undo-  said  order,  and  not  otherwise. 
On  the  objection  of  counsel  for  the  state, 
said  offer  was  rejected  on  the  ground  of  Im- 
materiality, and  counsel  for  defendant  con- 
tend that  the  court  erred  In  rejecting  said  of- 
fered testimony.  It  was  offered  to  show  the 
ab.se  nee  of  wrongful  Intent  on  the  part  of  the 
defendant,  and  counsel  contend  that  there  can 
be  no  crime,  large  or  small,  without  an  evU 
mind.  Quoting  from  Blah.  New  Cr.  Law,  f 
287,  counsel  say:  "In  other  words,  punish- 
ment Is  the  sequence  of  wickedness,  without 
which  it  cannot  be."  Other  authorities  are 
dted  upon  this  point,  one  of  which  Is  dUvctly 
in  point,  to  wit,  that  of  State  v.  Oardner,  6 
Nev.  878.  Tbe  supreme  court  of  California, 
In  People  v.  O'Brien,  96  Cal.  171,  31  Pac.  45, 
in  discussing  the  case  of  State  t.  Oardner, 
srupra,  says  that  it  Is  the  only  case  the  court 
has  found  that  holds  to  the  doctrine  which 
is  announced  In  that  case,  and  cites  with  ap- 
proval Gardner  v.  People,  62  N.  Y.  305,  which 
says:  "Tbe  case  cited  from  5  Nev.  378,  tends 
'  to  support  the  views  of  the  plaintiff  In  error, 
bat  It  is  evident  that  a  majority  of  the  court 
struggled  to  relieve  the  defendant  from  a 
harsh  treatment  for  a  comparatively  Innocent 
act."  And  on  page  177,  06  Cal.,  page  47,  31 
Pac..  the  court  says:  "When  an  act,  in  gen- 
eral terms,  is  made  Indictable,  a  criminal  in- 
tent need  not  be  shown,  unless  from  the 
language  or  effects  of  the  law,  a  purpose  to  re- 
quire the  existence  of  such  Intent  can  be  dls- 
-covered."  And  in  State  v.  McBrayer,  98  N. 
C.  623.  2  S.  E.  756,  it  Is  said:  "It  is  a  mis- 
taken notion  that  positive,  wlllful  Intent  to 
violate  the  criminal  law  Is  an  essential  In- 
gredient in  every  criminal  offense,  and  that 
where  there  is  an  absence  of  such  Intent  there 
Is  no  offense.  This  is  especially  so  as  to  stat- 
utory offenses."  Of  course,  If  the  evidence 
-offered  would  have  shown  that  tbe  defend- 
ant bad  no  Intention  to  bring  his  sheep  Into 
Idaho,  and  that  they  strayed  In  or  came  In 
by  accident.  It  might  have  been  a  complete  de- 
fense; but  such  was  not  the  effect  of  the  tes- 
timony sought  to  be  Introduced,  but  directly 
tbe  opposite.  It  would  have  showed  that  the 
-defendant  went  about  the  matter  very  de- 
jioerately,  with  the  Intent  at  almost  any  haz- 


ard to  violate  said  law.  He,  with  others,  in- 
stituted an  action  In  a  court  that  had  no  Juris- 
diction of  the  subject-matter  thereof,  and  pro- 
cured the  issuance  of  a  void  wilt  of  Injunc- 
tion to  assist  him  in  the  violation  of  said  law. 
He  knew  of  the  proclamation  and  of  the  law, 
and  with  careful,  studied  Intent  and  deter- 
mination he  proceeded  to  violate  them,  and  to 
do  the  very  act  thereby  declared  to  be  un- 
lawful. It  was  not  error  to  exclude  said  tes- 
timony, for  by  It  the  defendant  could  not 
shield  himself  from  the  penalty  Imposed  for 
the  violation  of  the  law,  which  he,  with  such 
determined  and  persistent  effort,  violated.  It 
is  no  defense  for  a  person  who  is  desirous  of 
violating  a  penal  statute  to  go  into  a  court 
not  having  Jurisdiction  in  the  matter,  and 
obtah)  therefrom  an  Injunction  against  the 
persons  whose  duty  It  is  to  enforce  such  penal 
statute,  whereby  they  are  proUibited  from  do- 
ing so,  and  he  thereafter  do  what  is  prohibit- 
ed, and  escape  tbe  penalty  by  showing  the  is- 
suance of  a  void  virrlt  that  the  coart  had  no 
Jurisdiction  to  Issue.  The  suit  in  which  said 
injunction  was  issued  was  brought  by  a  num- 
ber of  Utah  sheepmen  to  enjoin  the  proper 
officers  of  the  state  of  Idaho  from  enforctaig 
the  statutes  of  the  state,  and  the  proclamation 
of  the  governor  issued  In  pursuance  of  said 
statutes.  The  United  States  circuit  court,  aft- 
ec  issubig  said  writ  of  injunction,  dismissed 
said  suit  for  want  of  Jurisdiction,  and  dis- 
solved said  injunction.  Tbe  void  action  of 
said  court,  done  at  the  request  of  the  defend- 
ant and  others,  will  not  Justify  lilm  In  his 
violation  of  the  statutes  of  this  state,  and  will 
not  shield  him  from  the  penalty  for  such  vio- 
lation. And  so  far  as  tbe  evil  mind  or  crim- 
inal intent  of  the  defendant  Is  concerned,  the 
violation  of  said  statute  does  not  Involve  a 
criminal  intent  or  evil  mind,  such  as  is  nec- 
essary in  the  crhnes  of  larceny,  burglary,  or 
murder.  The  statute  under  consideration  does 
not  provide  tliat  the  driving  into  this  state 
of  sheep  from  Infected  districts,  and  contrary 
to  the  governor's  proclamation,  must  be  done 
maliciously,  feloniously,  or  with  a  wicked 
mind  or  evil  intent.  The  law  under  consid- 
eration (see  Laws  1899,  p.  452)  makes  the  act 
of  driving  certain  sheep  into  the  state  un- 
lawful, without  regard  to  the  question  of  the 
intent  of  the  person  doing  that  act  When- 
ever an  act  is  knowingly  done,  the  law  pre- 
sumes the  Intent  Said  section  is  as  follows: 
"Whenever  the  governor  of  the  state  of  Idaho 
has  reason  to  believe  that  scab  or  any  other 
infectious  disease  of  sheep  has  become  epi- 
demic in  certain  localities  In  any  other  state 
or  territory,  or  that  conditions  exist  that  ren- 
der sheep  likely  to  convey  disease,  he  must 
thereupon  by  proclamation,  designate  such  lo- 
calities and  prohibit  the  importation  from 
them  of  any  sheep  Into  the  state,  except  under 
such  restrictions  as,  after  consultation  with 
the  state  sheep  Inspector,  he  may  deem  prop- 
er. Any  person  or  corporation  who,  after 
publication  of  such  proclamation,  receives  in 
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blblted  districts  and  transports,  conveys  or 
driTes  the  same  to  and  within  the  limits  of 
any  of  the  counties  of  this  state,  Is  punishable 
by  fine  not  exceeding  $1,000,  nor  less  than 
$200,  and  is  liable  for  all  damages  that  may 
be  sustained  by  any  person  by  reason  of  the 
Importation  or  transportation  of  such  prohib- 
ited sheep."  It  will  be  observed  from  the 
plain  reading  of  said  section  that  no  evil  or 
criminal  intent  is  necessary  In  order  to  com- 
mit the  act  there  made  unlawful.  In  State  t. 
Rechnitz  (Mont.)  52  Pac.  264,  it  Is  said:  "But 
as  to  such  acts  which  are  not  mala  In  se, 
but  mala  prohlblta,  a  different  rule  prevails, 
and  it  Is  the  duty  of  a  person  to  take  care 
that  he  obeys  the  Statute  or  ordinance,  lest 
he  be  punished,  for  the  penalty  is  Unposed  If 
the  act  Is  done  ever  so  Innocently."  See,  also, 
Leggatt  V.  Prideaux  (Mont.)  40  Pac.  377,  BO 
Am.  St  Rep.  498.  In  Gardner  v.  People,  62 
N.  Y.  299,  the  court,  referring  to  the  point 
under  consideration,  said:  "The  rule  on  the 
subject  appears  to  be  that  In  acts  mala  in  se 
the  Intent  governs,  but  in  acts  mala  prohlblta 
the  only  inquiry  is,  has  the  law  been  violat- 
ed? It  Is  a  well-settled  mle  that  all  orders. 
Judgments,  or  other  process  issued  by  a  court 
in  a  matter  In  which  It  was  without  Jurisdic- 
tion are  void,  and  that  such  orders  or  pro- 
cess are  no  protection  to  a  person  who  acts 
under  them.  Andrus  v.  Blazzard,  63  Pac.  888, 
54  T/.  R.  A.  354,  and  cases  therein  cited.  In 
prosecution  for  adultery  Qf  one  who  has  re- 
married after  securing  a  divorce  from  a  court 
that  had  no  Jurisdiction,  an  honest  belief  that 
such  decree  was  valid  is  no  defense.  1  Am. 
&  Eng.  Enc.  Law,  tit.  "Adultery,"  p.  750,  note 
2;  also  17  Am.  &  Eng.  Enc.  Law,  p.  1057; 
Whart.  Cr.  Law  (9th  Ed.)  U  1704,  1725,  1726. 
In  State  v.  Whitcomb,  52  Iowa,  85,  2  N.  W. 
870,  35  Am.  Rep.  258,  the  court  says:  "A 
void  Judgment  has  no  effect,  is  nowhere  bind- 
ing, and  nothing  can  be  based  thereon.  It 
will  support  no  claim  of  right,  and  give  protec- 
tion for  no  act.  This  doctrine  is  familiar,  and 
does  not  demand  the  support  of  authorities." 

Counsel  for  appellant  also  contends  that  the 
information  fails  to  allege  that  the  act  char- 
ged therein  was  committed  willfully,  unlaw- 
fully, Icnowingiy,  or  with  wrongful  Intent, 
and  for  that  reason  Is  fatally  defective. 
There  is  nothing  in  that  contention.  It  is 
well  settled  that  an  information  or  indictment 
charging  an  offense  in  the  language  of  the 
statute  is  sufficient,  and  that  is  essentially  true 
if  the  offense  Is  a  statutory  one,  and  does 
not  require  a  criminal  intent  for  its  commis- 
sion. People  V.  Russell,  81  Cal.  616,  23  Pac 
418;  State  v.  Ellington  (Idaho)  43  Pac.  60; 
People  V.  Butler,  1  Idaho,  231.  The  Informa- 
tion sufficiently  charges  the  offense  therein 
mentioned. 

We  find  no  o-ror  in  the  record,  and  the 
Judgment  is  affirmed.  Costs  are  awarded  to 
the  state. 

QUARLES,  C.  J.,  and  STOCKSLAOER, 
J.,  concur. 


SWINEHART  v.  FOCATELLO  MEAT  * 
PRODUCE  CO..  Limited. 

(Supreme  Court  of  Idaho.     Dec.  15,  1902.) 

JUOOMBNT  ON  FLE!ADINa&-APFBALi  PROM 
JUSTICK— TRIAli  DB  NOVO. 

1.  Where  a  material  issue  of  fact  is  made  t^ 
the  pleadings,  judgment  on  the  pleadings  consti- 
tutes reversible  error. 

2.  Upou  an  appeal  from  the  Judgment  of  a  jos- 
tice  of  the  peace  to  the  district  court  upon  ques- 
tions of  both  law  and  fact,  the  cause  is  to  be  tried 
de  novo;  and  a  judgment  made  upon  motion  af- 
firming the  judgment  of  the  justice's  court  is  er- 
ror, as  the  cause  stands  for  trial  de  novo  in  the 
district  court. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Bannoclc  coun- 
ty; Joseph  C.  Rich,  Judge. 

Action  by  D.  Swlnehart  against  the  Poca- 
tello  Meat  &  Produce  Company,  Limited. 
Judgment  for  defendant,  and  plaintiff  ap- 
Reversed. 


S.  C  Winters,  for  appellant  W.  T.  Beeves 
and  Terrell  &  Uuheen,  for  respondent 

QUARLES,  C.  J.  This  action  was  (H-iginal- 
ly  commenced  in  the  Justice's  court  of  Poca- 
tello  precinct,  Bannock  county,  to  recover  up- 
on a  note  executed  by  the  Pocatello  Meat 
Company,  by  George  W.  Smith,  against  the 
respondent,  a  corporation.  The  respondent 
answered,  denying  the  authority  of  said  G. 
W.  Smith  to  execute  said  note  for  and  on  be- 
half of  said  respondent  corporation.  Said  an- 
swer, by  way  of  cross-action  against  the 
plaintiff,  cross-complained  and  alleged  that 
said  note  was  executed  In  part  payment  of 
900  tons  of  ice  purchased  by  it  from  the  ap- 
pellant, .  and  alleged  fraudulent  misrepresen- 
tations  concerning  the  quantity  of  Ice,  the 
manuer  in  which  the  same  was  packed  in  the 
Icehouse,  etc.,  and  claimed  to  have  received 
only  350  tons,  instead  of  900  tons,  of  ice,  and 
demanded  Judgment  over  and  against  the 
appellant  for  the  sum  of  $600  damages.  This 
answer  and  cross-complaint  was  not  verified, 
and  the  appellant  answered  the  cross-com- 
plaint and  denied  each  and  every  allegation 
thereof.  In  the  Justice's  court.  Judgment  was 
rendered  dismissing  the  action,  and  the  de- 
fendant recovered  his  costs  therein,  taxed  at 
$6.15.  From  this  Judgment  the  appellant  ap- 
pealed to  the  district  court.  The  respondent 
entered  the  following  motion:  "Comes  now 
the  defendant,  and  moves  the  court  for  Judg- 
ment of  affirmance  of  the  Judgment  of  tlie 
trial  court  for  the  reason  that  tlie  above- 
entitled  cause  was  tried  in  said  court  npon 
questions  of  law  alone,  and  there  are  no  er- 
rors of  law  committed  in  said  Justice's  court 
in  passing  upon  said  cause."  This  motion 
was  taken  under  advisement  by  the  district 
court,  and  the  following  order  was  entered  in 
the  minute  boolc  in  said  court  to  wit: 
"Comes  now  the  court  and  announces  its  de- 
cision heneln,  and  orders  that  the  Judgment 

^  i.  See    Juitlcea    of    Uie    Peace,    vol.    O.    Cut 
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of  the  lower  court  be,  and  the  same  is  here- 
by, affirmed."  In  pursuance  of  said  order. 
Judgment  was  entered  In  said  cause  as  fol- 
lows, to  wit:  "It  is  hereby  ordered  and  ad- 
judged that  the  Judgment  of  the  Justice's 
coart  In  said  action  be,  and  the  same  is  here- 
by,   affirmed.      Defendant    to    recover    his 

costs,  taxed  at  dollars."     From  this 

Judgment  this  appeal  Is  taken. 

Material  issues  of  fact  were  raised  by  said 
pleadings;  hence  Judgment  upon  the  plead- 
ings was  not  authorized.  The  appeal  being 
taken  to  the  district  court  upon  questions  ctf 
both  law  and  fact,  the  cause  stood  for  trial 
in  said  district  court  de  novo.  The  motion 
for  affirmance  of  the  Justice's  Judgment  was 
in  legal  efTect  a  motion  for  Judgment  upon 
the  pleadings,  and,,  as  before  said,  was  rmau- 
thorized.  The  cause  was  not  in  the  district 
court  simply  for  the  purpose  of  reviewing 
errors  occurring  in  the  lower  court,  and  for 
this  reason  the  Judgment  of  the  district  court 
affirming  the  Judgment  of  the  Justice  of,  the 
peace  was  unauthorized,  and  constitutes  re- 
versible error.  The  plaintiff  was  entitled  to 
a  trial  In  the  district  court  This  right  was 
denied  him. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed,  and  the  cause  remanded  to  the  dis- 
trict court  for  further  proceedings  consistent 
with  the  views  herein  expressed.  Costs  of 
appeal  awarded  to  appellant 

SULLIVAN  and  STOCKSLAQBR,  JJ.,  con- 
car. 


CASTLBBERRY  v.  HAT  «t  aL 
(Snpreme  Court  of  Idaho.     Dec.  10,  1902.) 

CONTRACT   OF   SALBl— BOND    FOR   TITLE— FOR- 
FEITURE—EQUITY. 

1.  In  case  of  sale  of  lands  whose  value  is  not 
precarious  nor  fluctuating,  and  the  execution  of  a 
bond  for  title  by  the  vendor  to  the  vendee,  and 
part  payment  of  the  purchase  price  by  the  ven- 
dee, who  takes  possession  of  said  land  under  the 
contract,  equity  will  not  declare  a  forfeiture 
against  the  vendee,  in  the  absence  of  any  stipu- 
lation for  a  forfeiture  in  the  contract,  when  the 
contract  does  not  in  terms  malte  time  of  tlie  es- 
sence of  such  contract. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kootenai  coun- 
ty; A.  E.  Mayhew,  Judge. 

Action  by  Joseph  Castleberry  against 
Tbomas  M.  Hay  and  Robert  P.  Wells.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Chas.  L.  Heltman,  for  aroellants.  Willla 
Sweet  for  respondent. 

QUARLES,  C.  J.  This  action  was  com- 
menced by  the  respondent,  as  plaintiff  in  the 
court  below,  to  obtain  a  Judgment  for  the  spe- 
cific performance  of  the  contract  of  sale  and 
bond  for  a  deed,  executed  by  the  appellant 
Wells  to  said  respondent  on  the  2Tth  day  of 
March,  1901,  wherein  said  appellant  Wells 


undertook  and  agreed,  for  and  in  consider- 
ation of  the  sum  of  $400,  $50  of  which  waa 
there  and  then  paid,  and  the  further  sum  of 
$350  to  be  paid  on  or  before  the  1st  day  of 
November,  1901,  to  convey  to  said  respondent 
those  certain  lands  described  in  the  complaint 
herein  and  In  said  bond  for  a  deed.  After  re- 
citing the  consideration  and  agreement  of  the^ 
parties  and  describing  said  lands,  the  said 
bond  for  a  deed  sets  forth  the  conditions 
thereof  in  the  following  words,  to  wit:  "Now, 
therefore,  if  the  party  of  the  second  part 
shall  make  the  above  payment  as  hereby 
agreed  to,  said  party  of  the  first  part  hereby 
binds  himself,  bis  heirs  and  administrators. 
In  the  sum  of  four  hundred  dollars,  to  make  a 
good  and  sufficient  deed  to  the  laud  above- 
mentioned  unto  the  said  party  of  the  second 
part"  The  said  bond  was  executed  and  ac- 
knowledged in  the  manner  required  by  stat- 
ute for  the  execution  and  acknowledgment  of 
conveyances  of  land  by  the  appellant  Wella 
on  the  27th  day  of  March,  1901,  and  tber& 
and  then  delivered  to  the  respondent  Tb& 
complaint  after  alleging  the  contract  be- 
tween the  parties  and  the  execution  of  said 
bond,  alleged  that  in  October,  1901,  respond- 
ent and  said  appellant  Wells,  for  a  valuable 
consideration,  mutually  agreed  to  extend  tb& 
time  of  payment  of  such  balance  until  about 
the  1st  day  of  December,  1901;  that  before- 
commencing  this  action  said  respondent  ten- 
dered to  said  Wells  the  entire  amount  of 
said  purchase  money  unpaid,  with  interest 
thereon,  and  demanded  a  deed  to  said  prem- 
ises, and  that  said  appellant  Wells  refused 
to  accept  said  purchase  money,  and  refused 
to  execute  and  deliver  to  the  respondent  a 
deed  to  the  said  lands;  that  appellaiit  Wells- 
frandulently,  and  for  the  purpose  of  depriv- 
ing plaintiff  of  said  land,  and  without  consid- 
eration, had  conveyed  same  to  the  appellant 
Hay.  The  complaint  also  alleged  that  the  ap- 
pellant Hay,  nt  the  time  of  taking  conveyance- 
to  said  land  from  the  appellant  Wells,  bad 
actual  notice  of  all  of  the  facts  relating  to- 
the  execution  of  the  said  contract  and  bond. 
The  complaint  also  alleged  that  respondent, 
at  the  time  of  the  execution  of  said  bond  for 
a  deed,  and  the  time  of  making  part  payment 
of  said  piu'chase  price,  with  the  knowledge- 
and  consent  of  the  appellant  Wells,  entered 
into  the  possession  of  said  lands,  and  was  in 
the  actual  possession  of  them  at  the  time  ef 
the  conveyance  by  appellant  Wells  to  the  ap- 
pellant Hay,  all  of  which  facts  were  welt 
known  by  said  appellant  Hay;  and  that  the 
appellant  Hay  and  appellant  Wells  fraudu- 
lently colluded  together  for  the  purpose  of 
cheating  and  defrauding  the  plaintiff  out  of 
said  lands.  The  appellants  answered  sepa- 
rately, the  appellant  Wells  alleging  in  his 
answer  that  the  respondent  had  failed  and 
refused  to  pay  the  balance  of  the  purchase 
price  of  said  lands,  and  that  he  had  surren- 
dered and  released  the  said  bond  for  a  deed, 
and  surrendered  the  possession  and  control 
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of  said  lands  to  appellant  Wells.  Appellant 
Hay,  in  bis  answer,  denies  all  the  material 
allegations  of  the  complaint.  The  cause  was 
tried  by  tbe  court  without  a  Jury,  and  findings 
of  fact  were  made  by  the  court  in  favor  of 
the  respondent  upon  all  of  tbe  material  Issues 
in  tbe  action,  whereupon  Judgment  for  the 
specific  performance  of  the  contract  between 
the  parties  as  prayed  in  tbe  complaint  was 
duly  made,  rendered,  and  entered  In  tbe  ac- 
tion, from  which  appellants  have  appealed. 
All  of  tbe  evidence  in  tbe  case  is  contained 
In  tbe  bill  of  exceptions. 

Tbe  appellants  specify  24  errors  of  law  oc- 
curring during  tbe  trial,  10  of  which  relate 
to  the  admission  of  evidence  offered  on  be- 
half of  the  respondent  at  tbe  trial;  the  re- 
maining 14  of  which  relate  to  tbe  action  of 
tbe  court  In  making  its  findings  of  fact  and 
conclusions  of  law.  We  have  carefully  ex- 
amined the  evidence  In  this  case,  and  are  of 
the  opinion  that  the  findings  are  supported 
by  tbe  evidence,  and  are  within  the  issues 
made  by  tbe  pleadings,  and  support  the  Judg- 
ment We  deem  it  unnecessary  to  consider 
seriatim  all  of  the  objections  of  apitellants 
to  the  Introduction  of  evidence  and  tbe  as- 
signments of  error  based  tbereon.  Many  of 
the  questions  raised  by  counsel  and  urged 
with  much  force  and  learning  become  imma- 
terial. In  our  opinion,  under  our  construction 
'  of  the  contract  No  clause  of  forfeiture  was 
contained  In  the  bond  for  a  deed.  Time  was 
not  made  of  the  essence  of  the  contract 
There  Is  nothing  whatever  in  the  contract  it- 
self which  shows  that  it  was  intended  that 
time  should  be  of  tbe  essence  of  the  contract 
It  therefore  becomes  immaterial  whether 
tbe  oral  agreement  extending  time  of  pay- 
ment is  within  or  without  the  statute  of 
frauds.  Respondent  had  paid  a  portion  of 
the  purchase  price,  and  had  entered  into  the 
possession  of  tbe  land.  It  Is  true  that  he 
did  not  pay  the  balance  of  tbe  purchase  price 
at  the  day  named  in  the  bond,  but  In  the 
absence  of  any  condition  in  the  bond  forfeit- 
ing his  right  to  tbe  deed  upon  failure  to  pay 
at  the  time  specified,  and  in  the  absence  of 
any  stipulation  In  the  bond  making  time  of 
the  essence  of  the  contract  equity,  which 
does  not  favor  forfeitures,  will  not  declare  a 
forfeiture,  especially  where  the  property  Is 
not  of  precarious  or  fluctuating  value,  as  in 
the  case  at  bar.  Having  actual  knowledge 
of  the  contract  between  tbe  parties  and  the 
rights  and  claims  of  the  respondent,  the  ap- 
pellant Hay  Is  In  no  better  position  than  is 
his  grantor,  appellant  Wells. 

Under  the  law,  as  well  as  rules  of  equity, 
the  Judgment  In  this  case  does  substantial 
Justice  between  the  parties,  and,  no  reversi- 
ble error  appearing  in  the  record,  said  Judg- 
ment should  be,  and  tbe  same  is,  afiSrmed. 
Costs  awarded  to  respondent. 

SULLIVAN  and  STOCKSLAGEB,  JJ.. 
concur. 


KlNDAIX  T.  LINCOLN  HABDWAHB  ft 

IMPLEMENT  CO.  et  «L 
(Supreme  Court  of  Idaha     Dec.   8,   19012.) 

CHATTEL    MORTQAaE— EXEMPT    PROPERTT— 
FORECLOSURE— IN  J  UNCTI O  N . 

1.  Under  the  laws  of  Idaho  a  chattel  mortgan 
executed  by  the  husband  alone  apon  chattdi 
which  are  exempt  from  execution  creates  no  Un 
tbereon  where  the  wife  does  not  join  in  tbe  ex- 
ecution of  such  chattel  mortgage,  as  required  bj 
the  act  of  February  16,  1889. 

2.  An  injunction  will  lie  to  restrain  a  mort- 
gagee and  sheriff  from  foreclosing  a  chattel  crop 
mortgage  executed  by  tbe  husband  aloue  upon 
property  belonging  to  the  husband  and  exempt 
from  execution. 

(Syllabus  by  tbe  Court) 

Appeal  from  district  court  Idaho  county; 
B.  C.  Steele,  Judge. 

Action  by  J.  E.  Klndall  against  the  Ltat- 
coin  Hardware  &  Implement  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

McDonald  &  De  Haven,  for  appelant  L. 
Vineyard  and  O.  Q.  Pickett  for  respondents. 

QUARLES,  0.  J.  On  the  14tb  day  of  Sep- 
tember, 1890,  tbe  respondent  tbe  Llncobi 
Hardware  &  Implement  Company,  a  corpo- 
ration, sold  to  the  appellant  Kindall,  and  the 
respondents  C.  S  Stone  and  E.  E.  Squires, 
one  32-ColumbIa  thresher  and  8-horse  triple 
gear  power,  with  divers  fixtures  thereunto  be- 
longing, conditionally,  and  entered  into  a  eoo- 
tract  of  sale,  under  the  terms  of  which  said 
thresher,  etc..  was  to  remain  the  property 
of  said  corporation,  who  was  to  retain  the 
title  thereto  imtll  tbe  said  purchase  price, 
with  interest  thereon,  was  fully  paid.  On  the 
said  date  the  appellant  Kindall,  and  tbe  re- 
spondent Stone  and  Squires  executed  to  said 
corporation,  to  secure  tbe  said  purchase  price. 
a  mortgage  upon  tbe  said  thresher,  horse  pow- 
er, and  fixtures,  and  600  bushels  of  barley 
then  stored  in  the  granary  of  appellant.  1. 
B.  Kindall,  and  to  further  secure  said  pur^ 
chase  price  tbe  appellant,  Kindall,  and  re- 
spondents Stone  and  Squires  jointly  executed 
on  tbe  said  day  another  chattel  mortgage, 
further  mortgaging  to  said  corporation  tbe 
crops  then  growing  and  to  be  thereafter 
grown,  and  described  as  follows,  to  wit: 
"The  crop  of  flax  now  being  and  growing  on 
tbe  north  half  of  tbe  N.  E.  V4  and  the  N.  H 
of  N.  W.  %  of  Sec.  28.  Twp.  32  N..  R.  2  E, 
B.  M.,  and  containing  60  acres.  One-half  of 
all  the  crop  of  flax  now  growing  and  being 
on  tbe  South  W.  %  of  Sec.  4,  Twp.  33  >'., 
R.  2  E.,  B.  M.,  containing  160  acres.  Tbe 
crop  of  every  description  to  be  sown,  grown, 
and  raised  on  the  above-described  land,  and 
also  In  addition  to  be  grown  and  raised  <m 
the  S.  E.  V*  of  Sea  17,  twp.  32  N..  R.  2  E.. 
B.  M.,  during  tbe  year  of  1900,  to  have  and 
to  hold  the  before  mentioned  and  described 
crop,  subject  to  the  provisions  hereinafter 
contained."  It  appears  from  tbe  record  that 
on  the  17th  day  of  November,  190O.  the  saM 
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corporation  respondent  commenced  summary 
proceedings  by  notice  and  sale  to  foreclose 
the  latter  mortgage  mentioned  above,  upon 
certain  barley  and  -wheat  that  grew  npon  the 
said  S.  E.  \i  ot  section  17,  township  32  N., 
range  2  B.,  B.  M.,  to  satisfy  the  balance 
remaining  due  upon  said  purchase  price  se- 
cured by  said  chattel  mortgages  aforesaid, 
amounting  then,  as  alleged  in  the  affidavit 
accompanying  the  notice  to  the  sheriff  of 
Idaho  county,  to  the  sum  of  $336,  with  in- 
terest thereon  from  the  14th  day  of  Septem- 
ber, 1899,  at  the  rate  of  8  per  cent  per  an- 
nmn,  together  with  attorney's  fees  for  fore- 
closure, the  sum  of  $50,  and  costs  for  fore- 
closure. The  sheriff  of  Idaho  county  having 
seized  the  said  1,200  bnshels  of  barley  and 
16  tons  of  hay  under  said  chattel  crop  mort- 
gage, the  appellant,  3.  E.  Klndall,  and  his 
wife,  Armindia  Alice  Klndall,  commenced  an 
action  for  the  purpose  of  enjoining  the  re- 
spondent the  Lincoln  Hardware  &  Implement 
Company  from  proceeding  to  foreclose  said 
chattel  mortgage,  and  in  their  complaint  set 
forth  divers  grounds  of  defense  to  said  fore- 
closure proceedings.  After  the  commence- 
ment of  this  action,  and  during  its  pendency, 
the  said  wife  of  appellant,  Klndall,  departed 
this  life,  whereupon  an  order  of  substltntion 
was  made  by  the  district  court,  authorizing 
and  permitting  said  appellant,  Klndall,  to 
prosecute  the  action  solely  in  his  own  name; 
and  afterwards,  by  amended  complaint,  the 
appellant,  Klndall,  set  forth,  among  other  de- 
fenses to  the  foreclosure  of  said  chattel  crop 
mortgage,  that  the  said  1,200  bushels  of  t>ar- 
ley  and  16  tons  of  hay  mentioned  in  said 
affidavit  and  notice  to  the  sheriff,  and  which 
were  seized  by  said  sheriff  under  said  chattel 
mortgage,  and  which  said  sheriff  was  about 
to  sell,  were  grown  upon  60  acres  of  land, 
and  were  the  community  property  of  appel- 
lant, Klndall,  and  bis  said  wife,  and  that  ap- 
pellant's said  wife  did  not  Join  in  the  execu- 
tion of  said  mortgage.  Said  appellant  claim- 
ed said  1,200  bushels  of  barley  and  said  hay 
as  exempt  from  execution. 

A  careful  examination  of  the  record  con- 
vinces us  that  the  said  1,200  bushels  of  bar- 
ley and  16  tons  of  hay  were  community  prop- 
erty belonging  to  the  appellant  and  his  wife, 
and  that  the  same  were,  under  the  provisions 
of  section  4480  of  the  Revised  Statutes  of 
Idaho,  as  amended  by  the  act  of  February 
14.  1899  (Sess.  Laws  1899,  pp.  251,  252),  ex- 
empt from  execution.  And  we  are  also  of 
the  opinion  that  said  chattel  mortgage  was 
void  as  to  the  said  1,200  bnshels  of  barley 
and  16  tons  of  hay  because  of  the  failure 
of  the  wife  of  the  appellant  to  Join  in  the 
execution  of  said  chattel  crop  mortgage,  as 
Is  required  by  the  act  of  February  16,  1899 
(Sess.  Laws  1899,  p.  292),  the  first  section 
of  which  reads  as  follows:  "No  personal 
property  of  either  husband  or  wife,  that  is 
exempt  by  law  from  execution,  shall  be  mort- 
gaged by  either  husband  or  wife  without  the 
Joint  concurrence  of  both." 
70  P.-67 


It  is  argued  by  counsel  for  respondents 
with  much  earnestness  that  said  chattel  crop 
mortgage  is  valid  and  enforceable  against  the 
appellant,  Klndall,  upon  said  1,200  bushels  of 
barley  and  16  tons  of  hay;  that  upon  the 
death  of  the  wife  the  mortgage  became  valid 
as  against  appellant,  Klndall,  although  It 
might  have  been  otherwise  as  against  both 
respondent  and  wife  had  the  wife  continued 
living.  Unless  the  said  crop  chattel  mortgage 
created  a  valid  lien  at  the  time  of  Its  exe- 
cution upon  the  exempt  property  of  Kindnll 
and  his  wife,  or  either  of  them,  the  death 
of  the  wife  would  not,  by  operation  of  law, 
create  a  lien  that  otherwise  did  not  exist. 
In  other  words,  the  law  requh-lng  that  th9 
wife  should  Join  in  the  execution  of  a  mort- 
gage creating  a  lien  upon  exempt  property, 
she  must  so  do,  else  no  lien  is  created.  Her 
death  after  the  execution  of  such  chattel 
mortgage  does  not,  by  operation  of  law,  make 
that  a  lien  which  otherwise  was  not  a  lien. 
Hence  we  conclude  that  such  chattel  crop 
mortgage  created  no  lien  In  favor  of  the  re- 
spondent the  Lincoln  Hardware  &  Implement 
Company,  and 'that  the  sheriff  of  Idaho  coun- 
ty had  no  right  or  authority  to  seize  or  sell 
the  1,200  bushels  of  barley  and  16  tons  of 
hay  under  said  chattel  crop  mortgage,  and 
that  the  said  amended  complaint,  hi  this  re- 
spect, stated  a  good  defense  to  the  said  fore- 
closure proceedings. 

Other  questionB  are  raised  in  the  record 
by  the  appellant  He  earnestly  contends  that 
the  law  will  not  permit  a  mortgagor,  as  in 
the  case  before  us,  having  two  separate  chat- 
tel mortgages  upon  different  property  and 
against  Joint  parties,  to  single  out  a  portion 
of  the  property  so  mortgaged,  belonging  to 
one  of  the  Joint  mortgagees,  and  proceed  in 
a  summary  manner,  under  the  statutes,  by 
sberilTs  notice  and  sale,  to  foreclose  his  mort- 
gages by  piecemeal.  But  in  our  view  of  the 
case,  the  question  of  exemption  above  set 
forth  is  conclusive  of  this  case,  and  entitled 
the  appellant  to  the  relief  which  he  sought, 
to  wit,  to  have  an  injunction  restraining  the 
respondent  mortgagee  and  said  sheriff  from 
selling  said  barley  and  hay  under  said  sum- 
mary proceedings.  Hence  it  Is  unnecessary 
to  pass  upon  the  other  questions  raised. 

Other  questions  are  raised  by  counsel  for 
appellant  in  his  argument  and  brief,  but  we 
do  not  deem  it  necessary  to  decide  them  upon 
the  record  before  us. 

It  is  alleged  in  the  complaint  of  appellant 
that  his  co-mortgagors.  Stone  and  Squires,  re- 
fused to  Join  in  with  him  In  this  action,  for 
which  reason  they  were  made  defendants. 

For  the  foregoing  reasons,  the  Judgment  in 
favor  of  respondents,  dismissing  this  action, 
is  reversed,  and  the  cause  remanded  to  the 
district  court  for  further  proceedings  in  har- 
mony with  the  views  expressed  herein.  Costs 
of  appeal  awarded  to  appellant 

SULLIVAN  and  STOCKSLAGEB,  JJ.,  con- 
cur. ,  I 
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WILLIAMS  T.  BAGNELLB.    (Sac.  1.006.) 

'Supreme  Court  of  California.     Dec.  20,   1902.) 

UANDAMUS-AOEgUATB    REMEDY  —  SCHOOLS— 
TEACII£K'ii   SALARY— STATUTES. 

1.  The  writ  of  mandate  will  not  issue  wliere 
there  is  a  plain,  speedy,  and  adequate  remedy  in 
the  ordinary  course  of  law. 

2.  Pol.  Code,  tit.  8,  art.  12,  i  1C90,  providea 
that  any  teacher  whose  salary  is  withiield  may 
appeal  to  the  superintendent  of  public  instruc- 
tion, who  shall  require  the  superintendent  of 
sdiools  to  investigate  the  matter,  and  that  the 
judgment  of  the  superintendent  of  instruction 
shall  be  final,  and  that  on  receiving  it  the  super- 
intendent of  schools,  if  it  is  in  favor  of  the 
teacher,  shall,  if  the  trustees  refuse  to  issue 
an  order  for  such  salary,  issue  iiis  requisition 
in  favor  of  such  teacher.  The  salary  of  a  teach- 
er was  withheld  by  the  superintendent  of  schools, 
and  she  applied  for  a  peremptory  writ  of  man- 
date directing  him  to  draw  a  requisition  in  favor 
of  petitioner.  Held,  that  the  writ  would  not  is- 
ane;  plaintiff  not  having  pursued  the  remedy  un- 
der the  statute,  which  applied  to  a  case  where  the 
salary  was  withheld  by  such  superintendent,  aa 
well  BR  where  withheld  by  the  ti-ustees. 

8.  Code  Civ.  Proc.  {  1085,  provides  that  the 
writ  of  mandate  may  be  issued  to  compel  the 
performance  of  an  official  act  required  to  be  done 
by  law.  Pol.  Code,  {  1K43,  requires  the  county 
superintendent  of  schools  to  draw  requisitions  on 
the  county  auditor  against  the  school  fund  of  the 
district,  and  provides  that  no  such  requisition 
shall  be  drawn  unless  the  order  states  the  month- 
ly salarr  of  teacher,  and  names  the  months  for 
which  it  is  due.  An  order  drawn  by  trustees  in 
favor  of  a  teacher  was  "on  account  of  balance 

on   yearly   contract   for  $1,000   from   to 

during  the  present  school  year.     •     •     • 

Monthly  salary     •     •     •    $ ."     BM,  that 

the  writ  of  mandate  wonld  not  issue  to  compel 
the  superintendent  to  issue  a  requisition  for  the 
teacher's  salary,  as  the  superintendent  was  not 
authorized  to  draw  a  requisition;  the  monthly 
salary  not  being  mentioned  in  the  order,  nor  the 
month  for  which  it  was  due. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Madera  county; 
M.  L.  Short,  Judge. 

Proceedings  by  W.  L.  Williams  against 
Bstella  Bagnelle,  as  school  superintendent  of 
Madera  county,  to  compel  defendant  to  draw 
a  requisition  on  the  county  auditor  in  favor 
of  piaintlfT.  From  a  Judgment  awarding  the 
writ,  defendant  appeals.    Reversed. 

R.  R.  Fowler  and  W.  H.  Larew.  for  appel- 
lant   Francis  A.  Fee,  for  respondent 

COOPER,  O.  Appeal  from  the  Judgment 
awarding  a  peremptory  writ  of  mandate 
against  defendant  as  school  superintendent 
of  Madera  county,  directing  her  to  draw  a 
requisition  in  favor  of  plaintiff  upon  the 
county  auditor  of  said  county  for  $111.20  in 
payment  of  balance  claimed  to  be  due  plain- 
titC  for  salary  as  teacher  in  said  district 
The  plaintiff  claims  that  the  above-named  sum 
is  due  him  for  one  mouth's  salary  as  teacher 
In  the  public  schools  of  Madera  school  dis- 
trict under  a  contract  with  the  school  trus- 
tees of  said  district  for  nine  months*  teach- 
ing therein.  The  defendant  contends  and 
claims  that  only  eight  months  of  school  were 
authorized  or  taught  in  the  said  district  and 
that  the  plaintiff  drew  the  full  amount  of  his 
salary  for  said  eight  months. 


The  extraordinary  writ  prayed  for  In  thl» 
case  will  not  Issue  where  there  is  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  Code  Civ.  Proc.  f  1086;  Kim- 
ball v.  Water  Co.,  44  Cal.  173,  13  Am.  Bep. 
157;  Wood  v.  Strother,  76  Cal.  545,  18  Pac 
760,  8  Am.  St  Rep.  249.  The  Political  Code,, 
under  the  head  of  "Education"  (tiUe  3.  art 
12,  f  1699),  provides:  "Any  teacher  whose- 
salary  Is  wltlitaeld,  may  appeal  to  the  super- 
intendent of  public  instruction,  who  shall 
thereupon  require  the  superintendent  of 
schools  to  investigate  the  matter  and  present 
the  facts  thereof  to  him.  The  Judgment  of 
the  superintendent  of  public  instruction  slialt 
be  final;  and  upon  receiving  it  the  saperin- 
tendent  of  schools.  If  the  Judgment  is  in  fa- 
vor of  the  teacher,  shall,  in  case  the  trustee* 
refuse  to  issue  an  order  for  said  withheld 
salary,  issue  his  requisition  In  favor  of  said 
teacher."  The  salary  of  the  plaintiff  in  tliis 
case  was  withheld,  and  he  cannot  come  into- 
court  and  aslc  for  a  writ  of  mandate  without 
having  made  any  attempt  to  pursue  the  plain 
and  speedy  remedy  pointed  out  in  the  above- 
section.  The  language  is  plain,  and  the  Judg- 
ment of  the  superintendent  of  public  instruc- 
tion is  made  final.  The  legislature  intend- 
ed to  confer  upon  the  state  officer  whose  po- 
sition and  duties  require  liim  to  familiarize 
himself  with  the  common  schools  and  the 
school  laws  of  the  state  the  power  to  examine 
the  facts  and  pass  Judgment  upon  the  ques- 
tion as  to  salary.  The  section  does  not  as- 
contended  by  respondent  apply  only  to  cases 
where  the  salary  is  withheld  by  the  trustees 
of  the  district.  It  applies  to  "any  teacher 
whose  salary  is  withheld."  If  it  is  withheld 
by  the  superintendent  of  schools,  as  in  tliis 
case,  the  teacher  may  appeal  to  the  superin- 
tendent of  public  Instruction.  If  tbe  decision 
is  in  favor  of  the  teacher,  it  is  tbe  duty  of 
the  superintendent  of  schools  to  issue  his  req- 
uisition. Again,  the  writ  will  only  issue  to- 
compel  the  performance  of  an  act  which  tbe 
law  specially  enjoins  as  a  duty  resulting  from 
an  office,  trust  or  station.  Code  Civ.  Proc. 
{  1085;  Crandall  t.  Amador  Co.,  20  Cal.  73. 
The  duties  of  the  coimty  superintendent  are 
provided  for  in  Pol.  Code,  |  1543.  In  certain 
cases  It  Is  made  bis  duty  to  draw  requisitions 
upon  the  county  auditor  against  the  school 
fund  of  the  district  In  regard  to  requisi- 
tions for  teachers'  salaries  it  Is  provided: 
"Nor  shall  any  requisition  for  teachers'  sala- 
ries be  drawn  unless  the  order  shall  state  tbe 
monthly  salary  of  teacher,  and  name  tbe 
months  for  which  such  salary  is  dne."  The 
order  in  this  case  drawn  by  tbe  trustees  of 
the  district  in  favor  of  plaintiff  specified  tliat 
it  was  "on  account  of  balance  on  yearly  con- 
tract for  $1000  from to during  the 

present  school  year.  In  the  Madera  school 

district    Monthly  salary  of  teacher,  $ ." 

It  win  be  readily  seen  that  the  monthly  salary 
of  the  teacher  Is  not  mentioned,  nor  is  the 
month  for  which  the  salary  is  dne.  The  de- 
fendant cannot  be  compelled  to  draw  be> 
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requisition  nnless  the  order  for  such  requisi- 
tion coupUes  substantially  with  tbe  law.  In 
fact.  It  Is  tbe  duty  of  defendant  to  see  that 
all  moneys  of  the  district  are  paid  out  only 
for  legal  claims,  and  In  compliance  with  the 
rules  and  safeguards  provided  by  statute. 

We  advise  that  the  judgment  be  reversed, 
and  the  proceeding  dismissed. 

We  concur:    HAYNES,  0.;   GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed and  the  proceeding  dismissed. 


WILSON  ▼.   BOARD   OP   DIRECTORS   OF 
VBTBRANS"  HOME  OF  CALIFOR- 
NIA.    (S.  F.  3,075.) 

(Supreme  Court  of  Califoruia.     Dec.  16,  1902.) 

MANDAMDS-CONDITIONS    PRECESDBNT. 

1.  A  soldier  discharsed  from  a  veterans'  home 
for  violation  of  its  rules  is  not  entitled  to  man- 
damns  to  compel  his  rcadmission  miless  he  shows 
a  previons  demand  for  readmission,  and  refusal 
thereof. 

CommissloncrB'  decision.  Department  2. 
Appeal  from  superior  court,  Napa  county;  B. 
D.  Ham,  Judge. 

Mandamus  by  John  Wilson  against  the 
board  of  directors  of  the  Veterans'  Home  of 
Califomla.  Demurrer  to  complainant  sus- 
tained, and  plaintiiT  appeals.    Affirmed. 

Theo.  A.  Bell  and  Edw.  S.  Bell,  for  appel- 
lant   Henry  C.  Gesford,  for  respondents. 

CHIPMAN,  O.  Mandamus.  The  complaint 
alleges  that  plaintiff  was  admitted  to  the  vet- 
erans' home  at  YountvIIle  in  August,  1901, 
and  continued  to  reside  there  as  a  member 
thereof  until  Octol)er  10,  1001,  when  he  was 
adjudged  to  be  guilty  of  violating  general  ot- 
der  No.  34,  promulgated  September  15,  1901, 
prohibiting  members  of  the  home  from  visit- 
ing saloons,  or  other  places  not  under  tbe  Ju- 
risdiction of  the  home,  where  Intoxicating  liq- 
nors  are  sold.  Plaintiff  failed  to  allege  pre- 
vious demand  and  refusal  to  be  admitted  after 
his  discbarge.  A  general  demurrer  was  Inter- 
I>osed,  alleging,  also,  uncertainty  in  the  com- 
plaint The  trial  court  sustained  the  demur- 
rer on  the  authority  of  Orovllle  &  V.  R.  Co.  v. 
Plumas  Co.  Sup'rs,  37  Cal.  354,  where  It  was 
aaid:  "It  Is,  however,  an  imperative  rule  that 
before  making  an  atHiUcatlon  for  a  writ  of 
mandamus  an  express  demand  or  request 
must  be  made  on  defendants  to  perform  the 
act  sought  to  be  enforced  by  the  writ."  Ap- 
pealing from  the  Judgment  plaintiff  concedes 
the  geno-al  rule  to  be  as  above  stated,  but 
contends  that  this  case  falls  within  the  ex- 
ception, "where  a  demand  would  be  useless. 
It  will  not  be  required."  Conceding  that  the 
rule  admits  of  the  exception,  the  facts  shown 
In  the  compUlnt  must  be  such  as  will  Justify 

f  L  See  Uandamu*.  voL  U,  Cent  Dig.  {]  44,  tt. 


the  court  In  giving  effect  to  the  exception. 
No  such  facts  appear  here,  and  no  reason  is 
given  for  supposing  the  demand  would  have 
been  refused  if  made.  There  is  a  distinction, 
recognized  Ui  the  cases  cited  by  appellant, 
between  duties  of  a  public  nature,  or  those 
which  affect  the  public  at  large,  and  duties 
of  a  merely  private  nature,  affecting  only 
the  rights  of  individuals.  "In  the  latter  class 
of  cases,"  says  Mr.  High,  "where  the  person 
aggrieved  claims  the  immediate  and  personal 
benefit  of  the  act  or  duty,  where  performance 
is  sought  demand  and  refusal  are  held  to 
be  necessary,  as  a  condition  precedent  to  re- 
lief by  mandamus.  In  the  former  class,  tbe 
duty  being  strictly  of  a  public  nature,  not 
affecting  individual  interests,  and  there  be- 
ing no  one  specially  empowered  to  demand  its 
performance,  there  is  no  necessity  for  a  literal 
demand  and  refusal.  In  such  cases  tbe  law 
itself  stands  In  lieu  of  a  demand,  and  the 
omission  to  perform  the  required  duty  in 
place  of  a  refusal."  High,  Extr.  Rem.  (2d 
Ed.)  {{  12,  13.  41.  See,  also,  Orovllle  &  V. 
R.  Co.  v.  Plumas  Co.  Sup'rs,  supra.  Here  the 
benefit  of  the  act  or  duty  which  It  is  claimed 
should  be  performed  is  purely  personal.  The 
Judgment  should  be  affirmed. 

We  concur:    GRAY,  C;    HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


HOtTGH  et  aL  y.  HUNT  et  aL    (Sac.  949.) 
(Supreme  Court  of  California.    Dec.  20,  1902.) 

MINES   AND    MINING— LOCATION— WORK    RE- 
QUIRED. 

1.  Where  the  locators  of  a  quartz  mine,  after 
being  in  possession  for  several  years  and  expend- 
ing $1,000  iu  developing  it,  suspended  work, 
and  during  a  year  did  only  $25  worth  of  work 
on  the  mines,  but  hired  a  man  to  live  in  a  bouse 
on  the  location  and  watch  the  property,  the 
amount  paid  him  coidd  not  be  counted  to  make 
up  the  $100  worth  of  work  each  year  in  working 
the  mine  required  hy  the  act  of  congress  to  pre- 
serve their  right  to  the  location. 

Department  2.  Appeal  from  superior  court 
Siskiyou  county;   J.  S.  Beard,  Judge. 

Ck>ntest  of  a  mining  claim  by  Howard  M. 
Hough  and  another  against  W.  D.  Hunt  and 
others.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

I.  N.  Thorne,  James  Farraher,  and  James 
D.  Fairchiid  (Oliver  P.  Evans,  of  counsel), 
for  appellants.  L.  F.  Oiburn.  for  responds 
ents. 

TEMPLE,  J.  This  is  a  contest  for  a  mln- 
ing  claim  located  upon  tbe  public  land  of  the 
United  States.  The  plaintiffs  had  been  In 
possession  of  a  quartz  mining  location  for 
several  years.  Tbe  ground  had  been  previ- 
ously worked  as  a  placer  claim  by  one  Bor- 
land, who,  after  having  made  a  lode  location, 
sold  and  conveyed  It  to  plaintiffs,  ^i^i^yjirq 
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ceeded  to  work  upon  It,  spending,  as  the 
court  found,  about  |1,000  in  tbe  development 
et  the  mine.  They  sunk  a  shaft  upon  the 
supposed  lode  some  25  feet,  put  up  a  winze, 
etc.,  and  built  a  shed  over  their  shaft  In 
1898,  however,  according  to  tbe  findings, 
they  performed  only  ?25  worth  of  work  to- 
wards working  and  developing  tbe  mine,  and, 
therefore,  early  in  January,  1899,  the  defend- 
ants entered  upon  the  mine  and  relocated  It 
as  vacant  ground,  The  defendants  do  not 
clain]  that  the  mine  had  been  abandoned, 
but  solely  that  tbe  plaintiffs  had  forfeited 
tbelr  rights  by  failure  to  do  the  requisite 
amount  of  work  In  1898.  There  is,  therefore, 
no  question  of  abandonment  in  this  case,  al- 
though plaintiffs  seem  inclined  to  discuss  that 
matter.  Whether  the  plaintiffs  did  $100 
•worth  of  work  in  working  or  In  developing 
their  mine  in  1898  Is  the  only  question  of  Im- 
portance in  the  case. 

The  court  found  that  plaintiffs  did  not  do 
to  exceed  ?25  worth  of  work  on  the  mine  in 
1898.  The  finding  Is  abundantly  supported 
t)y  the  evidence.  The  contention  to  the  con- 
trary depends  entirely  upon  the  fact  that 
plalutlfl^s  owned  a  house  within  the  bounda- 
ries of  the  location,  and  employed  some  one 
to  live  in  it,  and  paid  such  person  $4S  per 
month.  It  Is  claimed  that  such  person  at 
least  took  care  of  tbe  property  on  the  mine. 
It  Is  not  shovrn  that  be  was  employed  to  do 
anything  of  the  kind,  but.  If  that  bad  been 
Shown,  the  conclusion  of  tbe  trial  court  Is 
eminently  sound  that  such  watching  was  not 
required,  and  was  not  work  on  the  mine. 
The  cases  must  be  rare  in  which  it  can  Justly 
be  said  that  such  money  is  expended  in  pros- 
pecting or  working  the  mine.  There  may  be 
-cases  where  work  has  been  temporarily  sus- 
pended, and  there  are  structures  which  are 
likely  to  be  lost  if  not  cared  for,  and  It 
appears  that  the  structure  will  be  required 
when  work  is  resumed,  and  that  the  parties 
■do  intend  to  resume  work,  in  which  mon- 
-ey  expended  to  preserve  the  structure  will 
■be  on  the  same  basis  as  money  expended  to 
•create  them  anew.  But  tliis  could  not  go 
on  Indefinitely.  As  soon  as  It  should  appear 
that  this  was  done  merely  to  comply  with 
the  law,  and  to  hold  the  property  without 
any  intent  to  make  use  of  such  structures 
within  a  reasonable  period,  such  expenditure 
•could  not  be  said  to  have  been  made  In  work 
upon  the  mine.  Much  less  could  the  mine 
owner  bring  picks,  shovels,  and  things  of 
that  kind  upon  the  mine,  and  have  some  one 
to  watch  them  to  prevent  their  being  stolen, 
and  have  such  cost  of  watching  considered 
as  work  upon  the  mine.  The  act  passed  by 
our  legislature  in  March,  1897,  making  fur- 
ther requirements  in  addition  to  those  made 
by  the  act  of  congress  in  regard  to  locating 
mining  claims  was  repealed  in  March,  1899, 
before  the  new  discovery  and  amended  loca- 
tion made  by  defendants  In  September,  1899. 
They  were  then  required  to  comply  only  with 
<he  act  of  congress  upon  the  subject,  which 


the  findings  plainly  show  they  did.  This  was 
all  prior  to  the  time  plaintiffs  claim  to  have 
resumed  work  on  the  mine.  That  was  in  No- 
vember, 1899. 

Tbe  alleged  errors  in  regard  to  mlings  up- 
on evidence  were  all  immaterial.  If  tbe  evi- 
dence had  been  allowed.  It  might  tend  to 
prove  that  plaintiffs  had  not  abandoned  the 
mine.  That  they  had  not  was  taken  for 
granted,  and  the  fact  was  utterly  Immaterial. 

The  Judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  J.;  McFAB- 
LAXD,  J. 


HARLOE  V.  BERWICK  et  aL     (U  A.  1,101.; 

(Supreme  Court  of  Califoruia.     Dec.   16,  1902.) 

APPBAli— ORDER  GRANTING  NEW  TRIALr-COM- 
FLICTINQ  EVIDENCE— PRESCMPTIONS. 

1.  Where  the  order  granting  a  new  tiial  does 
not  disclose  tbe  ground  on  wlilch  it  is  made,  bat 
it  appears  from  the  record  that  it  might  well  have 
been  made  on  the  gronnd  of  tbe  hisofficiencr  ot 
the  evidence  to  sustain  the  verdict,  tbe  court  on 
appcAl  may  presume  that  It  was  made  on  that 
ground. 

2,  An  order  granting  a  new  trial  for  insoffi- 
dency  of  evidence  to  sustain  the  verdict  is  not 
reviewable  on  appeal  if  there  is  any  appreciable 
conflict  in  the  evidence. 

Commissioners'  decision.  Department  1. 
Appeal  from  superlw  court,  San  Luis  Obiqxi 
county;   B.  P.  Unangst,  Judge. 

Action  by  Flora  Harloe  against  J.  O.  Bo^ 
wick  and  wife  and  W.  Schnocker.  Judgment 
for  defendants,  and  from  an  order  granting 
a  new  trial  they  appeaL    Afiirmed. 

William  Oraves  and  Louis  Laing,  for  ap- 
pellants. Robert  Bouldln  and  Frank  Walden. 
for  respondent 

CHIPMAN,  O.  Claim  and  deUvery.  The 
answer  Is  a  general  denial  of  plaintiff's  com- 
plaint, and  a  further  answer  that  the  per- 
sonal property  in  question  belonged  to  de- 
fendants Mrs.  Berwick  and  W.  Schnocker 
when  taken  into  possession  by  plaintiff  after 
seizure  by  the  sheriff;  also  claiming  dam- 
ages In  the  sum  of  $300  for  the  alleged  un- 
lawful taking  and  detention  by  plaintiff. 
The  cause  was  tried  before  a  Jury,  and  de- 
fendants had  a  verdict  for  the  return  of  tbe 
property  or  Its  value,  fixed  at  tbe  sum  of  9350, 
and  for  damages  in  the  sum  of  $200,  and  tbe 
court  entered  Judgment  accordingly.  In  due 
time,  plaintiff  moved  for  a  new  trial,  which 
was  ordered  by  tbe  court.  The  appeal  is  by 
defendants  from  this  order. 

The  controversy  is  over  certain  barley 
grown  on  plaintiffs  ranch  while  under  lease 
to  J.  C.  Berwick  and  F.  C.  Cherry.  This 
lease  had  expired  and  was  surrendered  to 
plaintiff  on  November  24,  1899,  and,  by  ar- 
rangement with  plaintiff,  Berwick  &  Cherry 
were  allowed  to  remain  a  few  days  to  clos* 
up  their  business.  Defendants  Mrs.  Berwick 
and  W.  Schnocker  were  creditors  of  Berwidi 
&  Cherry,  Mrs.  Berwick,  beincktbajvlfe  o> 
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J.  C.  Bertrick.  The  barley  In  question  was 
sacked  and  stored  In  a  building  called  a 
barn  or  granary,  situated  on  the  ranch. 
Plaintiff  desired  to  purclinse  this  grain  to 
seed  the  land  formerly  rented  by  Berwick 
Si  Cherry.  She  employed  one  Flske  to  make 
the  purchase  for  her,  and  he  went  with  plain- 
tiff to  the  premises  for  that  purpose  on  No- 
vember 25th,  the  day  following  the  surrender 
of  the  lease;  and  there  is  evidence  tending  to 
show  that  Fiske  purchased  the  barley  that 
day,  and  placed  George  Harloe,  plaintiff's 
son,  in  charge  of  it,  with  instnictlons  to 
weigh  the  grain  and  report  the  amount  to 
Flske,  who  would  then  pay  for  it;  that  the 
sale  was  with  the  full  knowledge  and  con- 
sent of  Berwick  and  Cherry,  both  of  whom 
were  present;  that  the  purchase  price  was 
subseiiueutly  paid  by  Flske  to  a  receiver, 
who  had  been  put  in  possession  of  Berwick 
&  Cherry's  property,  and  they  drew  this  mon- 
ey out  of  the  bands  of  the  receiver  by  orders 
on  him  to  pay  creditors;  that  Berwick  as- 
sisted Harloe  In  counting  the  sacks  and  ar- 
riving at  the  weight  of  the  grain.  The  sale 
was  on  Saturday.  Harloe  closed  all  the  doors 
!>ut  one  to  the  barn  or  grranary,  and  left 
that  door  open,  at  the  request  of  Berwick, 
to  allow  a  hired  man  (Phcenix)  to  go  In  to 
sleep  there  as  he  had  previously  been  doing. 
Uu  Monday  morning  Harloe,  with  Berwick's 
assistance,  counted  the  sacks,  and  ascertain- 
ed the  weight  In  the  course  of  the  day,  and 
Harloe  sent  a  report  to  Flske.  Monday  night 
defendants,  Mrs.  Berwick  and  Schnocker, 
aided  by  the  hired  man  Phoenix,  hauled  all 
this  grain  to  an  adjoining  ranch  and  stored 
it,  working  all  night  to  accomplish  the  re- 
naoval.  These  defendants  claim  under  an 
alleged  sale  made  to  them  of  the  barley  in 
question  by  Berwick  In  payment  of  claims 
they  had  against  the  firm  of  Berwick  & 
Cberry.  It  is  claimed  that  these  sales  were 
made  otf  the  25tb  of  November,  the  same 
day  of  the  sale  to  Flske,  and  that  Mrs.  Ber- 
wick and  Schnocker  did  not  know  of  the  sale 
to  Fisb/i.  The  good  faith  of  the  purchase 
by  Flske  is  not  attacked  by  any  evidence,  the 
only  claim  being  that  there  was  not  sufil- 
clent  delivery.  Cherry,  one  of  the  partners, 
testified  fully  as  to  the  sale  to  Flske  for 
plaintiff,  and  that  he  knew  nothing  of  the 
alleged  sale  to  defendants,  and  never  con- 
sented to  any  sale  to  them.  There  Is  some 
evidence,  at  least  circumstantial  If  not  direct, 
tending  to  show  that  defendants  did  know 
of  the  sale  to  Flske  when  they  purchased. 
Without  going  further  Into  the  matter,  it  Is 
sufficient  to  say  that  the  evidence  Is  conflict- 
ing upon  the  question  as  to  which  of  the 
several  purchasers  acquired  the  better  right 
to  the  barley.  Appellants  concede  that  the 
verdict  for  $200  damages  was  error,  and 
they  claim  that  they  were  willing  to  waive 
this  Item  of  damage,  and  so  offered  to  the 
trial  court  There  is  nothing  in  the  record 
to  show  any  such  offer.    The  order  does  not 


disclose  the  ground  on  which  it  was  made. 
Among  the  grounds  urged  for  a  new  triat- 
was  insutflciency  of  the  evidence  to  Justify 
the  verdict.  The  court  might  well  have 
reached  the  conclusion  that  such  was  the 
fact  here.  Where  the  court  grants  a  new 
trial  00  this  ground,  as  we  may  presume  it 
did  In  the  present  case  (Condee  v.  Gyger,  126 
Cal.  546,  09  Pac.  20),  its  order  is  not  open  to 
review  if  there  is  any  appreciable  conflict  in 
the  evidence.  Newman  v.  Uailway  Co.,  132 
Cal.  74,  04  Pac.  110. 
The  order  should  be  athrmed. 

We  concur:    GRAY.  C;  HAYNES,  O. 

PEK  CURIAM.    For  the  reasons  given  la 
the  foregoing  opinion,  the  order  is  alUrmcd. 


CAHILL  V.  BAIRD.     (S.  F.  2,498.) 

(Supreme  Court  of  Calif oniia.     Dec.  16,  1902.  > 

ATTORNEY— RIGHT  TO  COMPENSATION— AP- 
PBALr-VALUB  OF  SERVICES— EVIDENCE. 

1.  Under  Code  Civ.  Proc.  S  059,  sulxi.  3,  pro- 
viding that  on  motionB  for  new  trial  for  insuffi- 
ciency of  the  evidpnee  the  notice  shall  specify 
the  particulars  in  which  the  evidence  is  alleged  to- 
l>e  insufficient,  where  a  statement  which  does  not 
contain  all  the  evidence  is  stipulated  to  be  cor- 
rect, and  is  certified  by  the  judge  to  have  been 
settled  and  allowed,  it  will  ije  inrcrred  that  only 
80  much  of  the  evidence  has  been  inserted  as  is- 
necessary  to  explain  the  grounds  specified  in  the 
notice. 

2.  Under  Code  Civ.  Proc.  I  1855,  snbd.  5,  pro- 
viding that  "there  can  be  no  evidence  of  the  con- 
tents of  writings  other  than  the  writing  itself, 
except  •  *  *  when  the  original  consists  of 
numerous  documents,  •  •  •  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the 
whole,"  it  would  not  be  necessary,  in  order  to 
prove  the  character  and  value  of  the  services  ren- 
dered by  an  attorney  in  an  action,  to  produce  the 
record. 

3.  The  general  employment  of  an  attorney  to 
defend  a  case  is  an  entire  contract,  and,  if  he 
withdraws  without  cause,  or  is  discharged  for 
justifiable  reasons,  before  the  contract  is  com- 
pleted, be  cannot  maintain  an  action  for  the 
value  of  his  services. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  George  H.  Bahrs,  Judge. 

Action  by  William  Cahill  against  Veronica 
C.  Balrd.  From  an  order  denying  defend- 
ant's motion  for  a  new  trial  after  a  verdict 
for  plaintiff,  she  appeals.    Reversed. 

John  S.  Partridge,  for  appellant.  Win.  J. 
Herrln,  for  respondent 

SMITH,  C.  This  Is  an  appeal  by  the  de- 
fendant from  an  order  denying  her  motion 
for  a  new  trial.  The  suit  was  brought  to  re- 
cover the  sum  of  $1,500  alleged  to  be  due  to 
the  plaintiff's  assignor,  of  which  amount  the 
principal  item  was  a  charge  of  $1,000  for 
services  in  a  suit  brought  against  Cbe  defend)- 

f  i.  See  Attorney  and  Client,  vol.  5,  Cent.  Die.  t; 
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ant  here  by  |ier  dau^bter,  Mrs.  Baldwin,  to 
recover  stock  transferred  by  her  to  her  moth- 
er. The  Jury  found  for  the  plaintiff  In  the 
sum  of  f023,  for  which  judgment  was  en- 
tered. The  grounds  urged  for  reversal  are: 
Misconduct  of  the  Jury,  the  specific  form  of 
the  objection  being  that  the  assent  of  the 
Jurors,  or  of  one  or  more  of  them,  was  in- 
duced "by  a  resort  to  the  determination  of 
chance";  remarlcs  made  by  the  Judge  in  the 
course  of  the  trial  claimed  by  the  appellant 
to  have  evinced  a  prejudgment  of  the  case, 
and  to  have  prejudiced  the  Jury;  the  exclu- 
sion of  certain  testimony;  and  error  In  in- 
Btmcting  and  failing  to  instruct  the  Jury. 

1.  To  the  first  point  the  preliminary  objec- 
tion Is  made,  that  the  afitdavits  relied  on  are 
not  incorporated  in  a  bill  of  exceptions,  as 
required  by  rule  29  (01  Pac.  xii)  of  this  court. 
But,  under  the  view  we  take  of  the  case,  it 
will  be  unnecessary  to  consider  this  point 
Objection  is  also  made  to  the  statement  on 
the  ground  that  it  is  stipulated  that  "it  does 
not  contain  all  the  evidence."  But  In  view 
of  the  stipulation  of  the  att(»'neys  that  "the 
statement  Is  correct,"  and  of  the  certificate 
of  the  Judge  that  it  is  "settled  and  aUowed," 
this  is  to  be  commended,  rather  than  com- 
plained of,  since  It  is  to  be  Inferred  that  only 
so  much  of  the  evidence  has  been  Inserted 
as  was  necessary  to  explain  the  grounds  spec- 
ified In  the  notice.  Code  Civ.  Proc.  I  659, 
subd.  3;  Adams  v.  Lambard,  80  Cal.  436,  437, 
22  Pac.  180. 

2.  As  to  the  first  of  the  three  remaining 
points  of  error  assigned,  we  find  nothing  ob- 
jectionable in  what  was  said  by  the  Judge. 
All  except  one  of  the  Instances  of  supposed 
injurious  remarks  are  merely  rulings  of  the 
court  on  the  admission  and  exclusion  of  evi- 
dence, couched  in  appropriate  and  unobjec- 
tionable terms.  The  remaining  Instance  was 
a  question  to  the  attorneys  as  to  a  point  of 
law  suggested  by  the  evidence  offered,  and 
was  not  only  altogether  appropriate,  bat 
could  have  suggested  nothing  to  the  Jury 
that  was  not  favorable  to  appellant. 

8.  With  regard  to  the  third  point,  we  do 
not  nnderstand— as  stated  In  appellant's  brief 
—that  the  court  refused  "to  allow  defendant 
to  introduce  any  testimony  as  to  former  char- 
ges made  by  Mr.  Hurd,"  plaintiff's  assignor, 
etc.  The  actual  ruling  was  to  exclude  the 
Judgment  roll  in  the  former  case  of  Baird  v. 
Baird  (In  which  defendant  as  trustee  was  a 
party),  and,  as  this  does  not  appear  in  the 
statement,  we  cannot  determine  whether  It 
was  admissible,  or,  if  admissible,  whether 
the  error  would  have  been  prejudicial.  Pos- 
sibly the  appellant's  attorney  understood  the 
ruling  to  be  as  stated  in  his  brief,  but,  if  he 
desired  to  prove  the  character  and  value  of 
the  services  rendered  by  the  plaintiff's  assign- 
or In  the  former  case,  It  was  unnecessary  to 
produce  the  record.  Code  Civ.  Prob.  i  1855, 
subd.  5.    The  question  whether  evidence  on 


the  point  was  admissible  is  not  presented  by 
the  record,  and  is  therefore  not  passed  on. 

4.  The  court  charged  the  Jury,  in  effect, 
that,  while  the  employer  may  terminate  the 
contract  of  employment  where  the  one  em- 
ployed uses  improper.  Insulting,  or  profane 
language,  especially  where  the  employer  is  a 
lady  of  refinement,  etc.,  in  such  case  the  at- 
torney would  be  entitled  to  recover  the  rea- 
sonable value  of  his  services  up  to  that  time, 
"unless  there  has  been  a  contract  by  which 
he  has  bound  himself  to  do  some  work  which 
in  its  nature  would  be  indivisible.— where  it 
would  necessarily  be  an  entire  and  complete 
contract;  but  there  is  no  evidence  of  such 
contract  in  this  case,"  etc.  And  the  court  re- 
fused to  give  the  following  Instructions  asked 
by  the  defendant:  "You  are  Instructed  that 
when  a  client  employs  an  attorney  for  a  spe- 
cific action,  that  is  an  entire  contract;  and 
if  you  find  that  the  attorney  broke  the  con- 
tract himself,  or  acted  in  such  a  manner  ai 
to  make  the  relation  of  attorney  and  client  no 
longer  possible,  you  must  find  that  the  at 
tomey  is  not  entitled  to  any  compensation.' 
The  latter  instruction  should  have  been  giv- 
en, and  the  instruction  given,  in  so  far  ai 
It  conflicts  with  it  and  especially  the  Instmc- 
tlon  to  the  jury  that  "there  Is  no  evidence  of 
such  a  contract  in  this  case,"  and  the  part 
of  the  instruction  following,  which  was,  in 
effect  to  find  for  the  plaintiff  as  to  services 
rendered  by  his  assignor  in  the  case  of  Bald- 
win ▼.  Baird,  were  erroneous.  We  have  no 
doubt  that  the  general  employment  of  an  at- 
torney to  defend  a  case  is  an  entire  contract 
or  that,  if  the  contract  Is  terminated  by  his 
withdrawal  from  the  case  without  cause,  or 
he  is  discharged  for  Justifiable  reasons,  he 
cannot  maintain  an  action  for  the  value  of 
his  services.  Holmes  v.  Evans,  129  N.  T. 
140.  29  N.  E.  233;  Walsh  v.  Shumway,  65  IlL 
471;  McArthur  v.  Pry,  10  Kan.  233;  Moyers 
V.  Graham,  IS  Lea,  57.  In  the  Illinois  case 
cited  the  effect  of  the  decision  Is  somewhat 
impaired  by  the  observation  of  the  court  aft- 
er stating  that  the  contract  in  question  was 
an  entirety,  that,  "of  course  it  differs  from  a 
case  where  an  attorney  has  been  retained 
without  a  specific  contract."  But  In  every 
case  where  an  attorney  Is  employed  to  repre- 
sent a  party  In  a  suit  generally,  there  is.  we 
understand,  a  specific  contract  to  do  so,  as 
there  is  In  all  cases  of  executory  contracts  to 
perform  services.  Moyers  v.  Graham,  15 
Lea,  00. 

We  advise  that  the  order  appealed  from  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:    HATNES,  C;  GRAY,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  la  reversed,  and  the  cause  remanded 
for  a  new  trtaL 
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FBpPLE  ex  rel.  SANDERS  t.  JONES  et  al. 

(S.  P.  2,336.) 
-<Bnpreme  Court  of  Califoniia.    Dec.  16.  1902.) 

APPBAI^TIUB— REVIEW  OP  BVIOENCB. 
1.  Under  Code  Civ.  Proc.  f  939,  providing 
4hat  "an  exception  to  the  decision  on  the  ground 
that  it  is  not  supported  by  the  evidence  cannot 
be  reviewed  on  appeal  from  the  judgment  unless 
'the  appeal  is  talcen  within  sixty  days  after  the 
rendition  of  the  judgment,"  on  an  appeal  taken 
to  May  from  a  judgment  entered  the  preceding 
August  the  bill  of  exceptions  cannot  be  examined 
for  the  purpose  of  reviewing  the  sufficiency  of 
-evidence. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  the  people  of  the  state  of  Cal- 
ifornia, on  the  relation  of  Cornelius  T.  San- 
ders, against  M.  P.  Jones  and  others.  From 
«  Judgment  for  defendants,  plaintiff  appeals. 
AtUrmed. 

Tirey  L.  Ford,  Atty.  Gen.,  Fisher  Ames, 
and  Kodgers,  Paterson  &  Slack,  for  appel- 
lant   Lloyd  &  Wood,  for  respondents. 

COOPEB,  C.  This  is  an  appeal  from  a 
Judgment  on  the  Judgment  roll  and  a  bill 
of  exceptions.  The  only  point  relied  upon 
4>y  appellant  Is  that  the  evidence  is  insutli- 
«leut  to  support  the  findings  of  fact  Re- 
spondents contend  that  the  bill  of  exceptions 
cannot  he  examined  for  the  purpose  of  re- 
Tiewiug  the  evidence,  and  we  see  no  escape 
trova  the  contention.  The  Judgment  was  ren- 
dered August  23,  1897,  and  the  notice  of  ap- 
peal filed  and  served  May  10,  1898.  It  is 
provided  In  the  Code  of  Civil  Procedure 
<section  939)  that  "an  exception  to  the  deci- 
sion or  verdict  on  the  ground  that  It  is  not 
-supported  by  the  evidence,  cannot  be  review- 
•ed  on  appeal  from  the  Judgment  unless  the 
appeal  Is  taken  within  sixty  days  after  the 
rendition  of  the  Judgment"  It  has  been 
universally  held  here  that  the  evidence  could 
not  be  reviewed  In  such  case  where  the  ap- 
peal Is  not  taken  within  60  days  after  the 
Judgment  Is  rendered.  Handley  v.  Figg,  58 
<!al.  579;  FornI  v.  Yoell.  99  Cal.  172,  33  Pac. 
«S7:  Wise  V.  Ballou,  129  CaL  45,  61  Pac. 
574. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 

We  concur:    CHIPMAN,  C;  HAYNES.  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


DENMAN  ▼.  WEBSTER.     (S.   P.  3,057.) 
<Suprerae  Court  of  California.     Dec.  10.  1902.) 

-MUNICIPAL  CORPORATIONS— BOARD  OF  EDtJ. 
CATION  —  POWER  TO  EMPLOY  ATTORNEY  — 
PUTY  OP  CITY  ATTORNEY  TO  DEFEND 
BOARD. 

1.  T'lider  the  charter  of  San  Francisco,  author- 
Iting  the  election  of  a  city  attorney,  and  in  article 
<i,  c.  2,  i  1,  requiring  him  to  prosecute  and  defend 


for  the  city  and  county  all  actions  at  law  or  In 
equity,  and  to  give  advice  to  all  officers,  boards 
and  commisfiioQs,  and  in  article  7,  c.  3,  i  1,  aubd. 
3,  authorising  the  lx>ard  of  education  to  require 
the  services  of  the  city  attorney  in  all  actions, 
snitb,  and  proceedings  by  or  against  It,  it  is  the 
duty  of  the  city  attorney,  when  so  required,  to 
appear  for  and  defend  such  board  in  all  suits 
brought  against  it. 

2.  Under  the  charter  of  San  Francisco,  article 
16,  §  18,  providing  that  any  elected  officer  may 
be  suspended  by  the  mayor  for  cause,  and  that 
he  "shall  appoint  some  person  to  discharge  the 
duties  of  the  office  during  the  period  of  such  sus- 
pension," on  the  refusal  of  the  city  attorney  to 
defend  the  board  of  education  in  a  suit  brought 
against  it  the  board  is  not  authorized  to  employ 
another  attorney,  but  should  notify  the  mayor 
of  such  refusal. 

3.  PoL  Code,  |  1617,  snbd.  7,  authorizing 
boards  of  education  and  trustees  of  school  dis- 
tricts to  employ  teachers,  "janitors,  and  other 
employes  of  the  schools,"  and  subdivision  20,  re- 
lating to  the  powers  of  trustees  only,  do  not  au- 
thorize a  board  of  education  to  employ  counsel  to 
defend  an  action  bronght  against  it 

4.  The  charter  of  San  Francisco,  in  requiring 
the  city  attorney  to  prosecute  and  defend  suits 
by  or  against  the  board  of  education,  does  not 
impose  any  "school  function"  on  him,  but  his 
"tuuction"  remains  that  of  an  attorney. 

5.  Under  the  charter  of  San  Francisco,  requir- 
ing the  city  attorney  to  defeud  the  board  of  edu- 
cation in  suits  brought  against  it,  and  authorizing 
the  mayor  to  suspend  such  attorney  if  he  refuses 
to  act,  and  appoint  some  one  to  act  in  his  place, 
such  board  has  no  implied  power  to  employ  pri- 
vate counsel  either  in  place  of  or  to  assist  the 
city  attorney  to  defend  the  board  in  a  suit 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;   J.  M.  Seawell.  Judge. 

Petition  for  mandamus  by  William  Den- 
man  against  Reginald  H.  Webster,  as  super- 
intendent of  schools  of  the  city  and  county  of 
San  B>ancIsco.  From  a  Judgment  for  de- 
fendant the  petitioner  appeals.    Affirmed. 

William  Denman,  for  appellant  Carlton 
W.  Greene,  for  respondent. 

HAYNES,  0.  Appellant  applied  to  the  su- 
perior court  of  said  city  and  county  for  a 
writ  of  mandate  requiring  the  defendant  as 
such  superintendent  of  schools,  to  draw  bis 
requisition  upon  the  auditor  of  said  city  and 
county  for  the  sum  of  $500,  to  be  paid  to  ap- 
pellant upon  the  order  of  the  board  of  edu- 
cation. The  defendant  demurred  to  the  peti- 
tion, the  demurrer  was  sustained,  the  writ 
denied,  and  the  petitioner  appeals. 

The  circumstances  under  which  appellant's 
said  services  were  rendered,  as  alleged  In  his 
petition,  were  that  In  October,  1900,  the  re- 
spondent, as  superintendent  of  schools  In  said 
city  and  county,  sued  out  an  alternative  writ 
of  mandate  to  compel  the  board  of  education 
"to  admit  to  Its  deliberations  one  W.  D. 
Kingsbury";  that  the  said  board  of  educa- 
tion made  Its  order  upon  the  city  attorney 
requiring  his  services  In  its  defense  In  said 
proceeding  so  brought  against  it;  that  "the 
city  attorney,  denying  his  Jurisdiction  to  ren- 
der said  services."  refused  to  render  the 
same,  and  that  the  board  of  education  there- 
after employed  nppellnnt  to  defend  It  In  said 
proceeding,  and  that  he  did  def pnd^jj)  Jj«)Wl 
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and  continued  to  do  bo  until  March  25,  1901, 
when  Judgment  was  rendered  therein  in  fa- 
vor of  said  board;  that  the  board  approved 
his  demand  for  the  said  sum  of  $500,  but  re- 
spondent refused  to  make  a  requisition  upon 
the  auditor  to  Issue  a  warrant  therefor,  and 
still  refuses  to  do  so.  We  think  the  demur- 
rer was  properly  sustained.  The  charter 
provides  for  the  election  of  a  city  attorney, 
and  authorizes  him  to  appoint  four  assistants. 
Article  5.  c.  2,  J  2  (Treadwell's  Charter,  p. 
132),  provides:  "He  must  prosecute  and  de- 
fend for  the  city  and  county  all  actions  at 
law  or  In  equity,  and  all  special  proceedings 
for  or  against  the  city  and  county.  •  *  • 
He  shall  give  legal  advice,  in  writing,  to  all 
ofBcers,  boards  and  commisslona  named  in 
this  charter,  when  requested  to  do  so  by 
them,  or  either  of  them.  In  writing,  upon 
questions  arising  In  their  separate  depart- 
ments Involving  the  rights  or  liabilities  of  the 
city  and  county."  And  among  the  powers  of 
the  board  of  education  the  following  Is  spe- 
cified:  "To  require  the  services  of  the  city 
attorney  In  all  actions,  suits  and  proceedings 
by  or  against  the  board  of  education."  Char- 
ter, art.  7,  c.  3,  i  1,  subd.  8  (Treadwell's 
Charter,  p.  266).  The  provision  last  above 
quoted,  while  declaring  one  of  the  powers  of 
the  board  of  education,  also  specifies  a  duty 
of  the  city  attorney  as  effectively  as  if  it 
had  been  embodied  in  the  section  first  above 
quoted.  The  obvious  purpose  of  the  charter 
in  providing  for  the  election  of  a  city  attor- 
ney and  prescribing  his  duties  and  compensa- 
tion was  to  take  from  the  various  city  offi- 
cers and  boards  the  power  to  employ  other 
counsel  and  burden  the  city  and  county  or 
school  district  with  the  payment  of  fees,  to 
be  fixed  by  the  officer  or  board  employing 
them,  thus  nullifying  the  charter  provision, 
which  Impliedly  limits  the  compensation  for 
legal  services  rendered  In  all  actions,  suits, 
and  proceedings  by  or  on  behalf  of  the  board 
of  education  to  the  salary  of  the  city  attor- 
ney and  his  subcnrdlnates.  At  the  least,  there 
Is  no  power,  express  or  implied,  given  by  the 
charter  to  the  board  of  education  to  employ 
counsel  and  fix  his  compensation.  Appellant 
inquires,  however,  whether  the  board  is  com- 
pelled to  appear  In  person,  the  city  attorney 
having  declined  to  defend  the  action?  To 
this  It  may  be  replied  that  the  city  attorney 
is  not  only  the  law  officer  of  the  city  and 
county  as  a  municipal  corporation,  bnt  is  the 
law  officer  of  the  board  of  education  in  all  ac- 
tions, suits,  and  proceedings  by  or  against  it; 
and  section  18  of  article  16  of  the  charter 
(Treadwell,  p.  376),  provides:  "Any  elected 
officer,  except  supervisor,  may  be  suspended 
by  the  mayor  and  removed  by  the  supervis- 
ors for  cause;  and  any  appointed  officer  may 
be  removed  by  the  mayor  for  cause.  The 
mayor  shall  appoint  some  person  to  discharge 
the  duties  of  the  office  during  the  period  of 
such  suspension."  The  city  and  county  hav- 
ing assumed  the  responsibility  of  represent- 
ing the  board  by  Its  law  officer  In  all  suits 


and  proceedings  by  and  against  It,  the  proper 
city  authority  should  have  been  Informed  of 
the  refusal  of  the  city  attorney  to  represent 
the  board,  Inasmuch  as  the  charter  bad  pro- 
vided for  the  emergency  by  an  appointment 
of  a  city  attorney  during  suspension. 

Appellant  also  contends  that  subdivisions  7 
and  20  of  section  1617  of  the  Political  Code 
authorized  the  board  of  education  to  employ 
counsel  to  defend  said  action.  The  first  of 
these  subdivisions  authorizes  boards  of  edu- 
cation and  trustees  of  school  districts  to  em- 
ploy teachers,  "Janitors  and  other  employ^ 
of  the  ^bools,"  and  to  fix  and  order  paid 
their  compensation.  The  words  "other  em- 
ployes" refer  to  persons  employed  in  or  about 
the  several  schools  and  school  buildings  in 
like  character  or  capacity  to  those  named. 
No  such  position  or  employment  as  "attorney 
of  the  schools"  has  ever  before  been  sug- 
gested. Subdivision  20  refers  to  boards  of 
trustees,  and  not  to  boards  of  education. 

As  to  appellant's  contention  that  the  city  at- 
torney is  a  municipal,  and  not  a  acbool.  offi- 
cer, and  that  the  charter  can  impose  no  school 
function  upon  blm.  It  is  sufficient  to  say  that 
his  office  and  his  duties  are  created  and  de- 
fined by  the  charter,  and  that  In  prosecuting 
and  defending  actions  by  or  against  the 
board  of  education  be  exercises  no  "school 
function."  His  "function"  Is  that  of  an  at- 
torney, no  matter  whom  he  represents,  or 
what  may  be  the  character  of  the  action.  If 
appellant  were  employed  to  prosecute  an  ac- 
tion of  ejectment  to  recover  fanning  land,  it 
could  hardly  be  said  he  was  exercising  the 
functions  of  a  farmer;  or.  If  the  property 
were  a  mine,  that  he  exercised  the  ftinctlon 
of  a  miner. 

We  have  seen  that  no  power  has  been  ex- 
pressly conferred  upon  the  board  of  educa- 
tion to  employ  counsel,  and  we  think  It  equ- 
ally clear  that  it  has  no  implied  power  to  do 
so.  This  conclusion  results  from  the  fact 
that  provision  has  been  expressly  made  tot 
counsel  to  represent  It,  and  in  case  of  the  re- 
fusal of  the  city  attorney  to  discharge  that 
duty  the  charter  provides  for  the  appoint- 
ment of  another  by  the  mayor  during  his  sus- 
pension, so  that  there  cannot  be  a  vacancy  In 
the  office  of  such  duration  as  to  imperil  the 
rights  of  the  board.  Appellant  contends, 
however,  that,  even  if  the  city  attorney  could 
have  been  compelled  to  defend  the  action,  the 
board  would  have  bad  the  power  to  employ 
private  counsel,  and  cites  Homblower  v.  Dn- 
den,  35  Cal.  670.  In  that  case  the  board  of 
supervisors  of  El  Dorado  county  employed 
counsel  other  than  the  district  attorney  In 
certain  important  litigation,  and  this  employ- 
ment was  sustained  under  the  general  power 
given  to  the  board  of  supervisors  "to  do  and 
perform  such  other  acts  and  things  as  may 
be  strictly  necessary  to  the  foil  discharge  of 
the  powers  and  Jurisdiction  conferred  on  the 
board,"  and  the  action  of  the  board  was  bob- 
tained.  But  no  such  general  powers  have 
been  conferred  upon  the  board  of  education. 
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"Boards  of  enperylsors  are  creatures  of  the 
statute,  and  the  authority  for  any  act  on 
their  part  must  be  sought  In  the  statute." 
Modoc  Co.  V.  Spencer,  103  Cal.  498,  37  Pac. 
4S3.  In  that  case  it  was  held  that  the  board 
of  snperrisors  had  no  power  to  employ  coun- 
sel on  behalf  of  the  county  to  prosecute  or 
as.sist  in  the  prosecution  of  criminal  cases 
prosecuted  in  the  name  of  the  state,  and  any 
allowance  for  such  services  created  no  legal 
claim  against  the  county.  In  Merriam  t. 
Barnum,  116  Cal.  619,  48  Pac.  727,  It  was 
held  that  the  power  of  the  board  of  super- 
visors to  employ  special  counsel  to  assist  the 
district  attorney  in  the  prosecution  or  de- 
fense of  suits  to  which  the  county  is  a  party 
did  not  authorize  the  appointment  of  special 
counsel  to  advise  the  board,  and  mandamus 
wt)nld  not  lie  to  compel  the  auditor  to  draw 
a  warrant  therefor.  Mr.  Justice  Henshaw 
concluded  bis  opinion  in  that  case  as  fol- 
lows: "However  valuable  the  services  of  the 
appellant  may  have  been  to  the  county  In 
this  Instance,  to  permit  compensation  for 
them  would  be  to  override  the  law,  and  to 
destroy  one  of  the  strongest  safeguards  cast 
about  the  expenditure  of  county  funds." 
This  language  is  equally  applicable  to  the 
present  case.  The  other  cases  cited  by  ap- 
pellant mostly  relate  to  the  action  of  boards 
of  supervisors  under  general  and  Implied 
pow3rs.  None  of  them  conflict  with  the  con- 
clusions we  have  reached  upon  the  facts  of 
this  case,  or  the  law  applicable  thereto.  Dill. 
Mun.  Corp.  i  88,  lays  down  the  rule  that 
"any  fair,  reasonable  doubt  concerning  the 
existence  of  the  power  is  resolved  by  the 
courts  against  the  corporation,  and  the  power 
Is  denied."  In  view  of  our  conclusions  upon 
the  main  question.  It  is  not  necessary  to  con- 
sider the  special  demurrers  Interposed  to  the 
complaint. 

The  Judgment  should  be  affirmed. 

We  concur:    GBAT,  C;   COOPER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  affirm- 
ed. 


liOTITHAN  V.  HEAVES  et  al.     (a  F.  2,32«.) 
(Supreme  Court  of  California.     Dec.  18,  1902.) 

MASTKR  AND  SERVANT— OWNER  OF  BUILDING 
—STAIRWAYS— INJURY  TO  THIRD  PERSON- 
INDEPENDENT  CONTRACTOR— OWNER'S  POS- 
SESSION  DURING  WORK— DUTIES  OF  OWNER. 

1.  Where  a  stairway  in  a  public  building  was 
in  process  of  reconstruction  by  a  atalr  builder  un- 
der a  contract  made  with  the  agent  of  the  owner, 
under  which  the  contractor  was  given  full  control 
of  the  stairway  for  that  imrpose,  and  the  cleats 
nailed  onto  the  stairs,  which  caused  plaintiff  to 
fall,  were  placed  there  by  the  contractor's  serv- 
ants, over  whom  neither  the  owner  nor  his 
agent  had  any  control,  and  the  work  was  not 
completed  nor  turued  over  to  the  owner  until  a 
month  after  the  accident,  the  negligence,  if  any, 
in  so  placing  the  cleats  was  that  of  an  independ- 
ent contractor,  exempting  the  owner  from  lia- 
bility for  plaintiCTs  injury. 


2.  The  fact  that  the  owner  of  the  hi^ilding  re- 
tained possession  thereof,  together  \ntn  the  use 
of  the  stairway  after  it  was  m  a  condition  to  be 
used,  was  immaterial. 

8.  Where  the  owner  of  a  building  contracted 
with  a  stair  builder  tor  the  reconstruction  of  his 
stairway  therein,  and  such  stnir  builder  had  en- 
tire control  of  the  stairway  for  the  purpose  of 
the  work,  it  was  not  the  duty  of  the  owner  to 
see  that  cleats  placed  on  the  stairs,  to  protect 
them  from  injury  before  being  paiuted,  were 
properly  placed  there  by  the  contractor's  serv- 
ants, or  to  remove  them,  so  as  to  render  such 
owner  liable  for  injuries  sustained  by  a  person 
tripping  on  the  cleats. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco, 
George  H.  Babrs,  Judge. 

Action  by  Mary  Louthan  against  David 
Hewes,  tanpleaded  with  William  Patterson. 
From  a  Judgment  In  favor  of  plalntier,  de- 
fendant Hewes  appeals.    Reversed. 

Campbell,  Fitzgerald,  Abbott  &  Fowler, 
for  appellant.  M.  Cooney  and  E.  C.  Chap- 
man, for  respondent 


PER  CURIAM.  This  Is  an  appeal  from 
a  Judgment,  entered  on  the  verdict  of  a 
Jury,  against  the  defendant,  Hewes,  for  the 
sum  of  $4,000,  and  from  an  order  denying 
his  motion  for  a  new  trial.  The  suit  was  for 
Injuries  caused  by  the  alleged  negligence  of 
the  defendant  The  principal  question  in 
the  case  Is  as  to  the  ruling  of  the  court  In 
refusing  to  give  certain  Instructions,  asked 
by  the  defendant,  whose  effect  and  bearing 
will  appear  from  a  brief  statement  of  the 
Issues  Involved,  and  of  the  evidence  bearing 
on  them:  The  plaintiff's  injuries  were  oc- 
casioned by  falling  on  the  stairway,  leading 
from  the  first  to  the  second  story  of  Hewes' 
house,  at  the  east  corner  of  Market  and 
Sixth  streets,— the  building  being  of  two  sto- 
ries, and  the  upper  story  containing,  besides 
offices,  a  hall  occupied,  as  tenant  of  Hewes, 
by  a  society  called  the  "First  Progressive 
Spiritual  Church."  The  accident  occurred 
on  the  evening  of  February  21,  1897.  The 
plaintiff  had  been  attending  services  at  the 
hall  alluded  to,  and,  in  descending  tbe  stair- 
way, stumbled  and  fell  between  the  second 
floor  and  the  landing  intermediate  l>etween 
it  and  the  ground  floor,  receiving  the  Injuries 
complained  of.  At  the  time  of  tbe  accident 
the  stairway,  which  was  in  process  of  con- 
struction, had  been  completed,  except  as  to 
painting  and  other  details,  and  was  covered, 
for  protection  until  painted,  by  oil  paper  held 
down  by  boards  (or  "cleats")  nailed  down 
over  it.  As  to  the  cause  of  the  accident.  It  is 
alleged  In  tbe  complaint  that  Hewes  bad 
employed  the  defendant  Patterson  to  make 
certain  alterations  and  repairs  on  the  build- 
ing and  stairway,  and  that,  in  the  course  of 
bis  employment,  Patterson  had  placed  "at 
or  near  the  center  of  each  step  of  said  stair- 
way certain  cleats  of  wood,"  etc.,  which 
were  so  negligently  and  carelessly  placed  and 
nailed  on  the  stairway  by  Patterson  as  to 
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make  tb'>  "Me  of  It  unsafe  and  dangerous;  and 
that  the  injury  to  the  plaintiff  thereby  oc- 
curred. Thf'  'uswers  of  the  defendants,  be- 
sides denying  the  material  allegations  of  the 
complaint,  allege,  In  effect,  that,  at  the  time 
of  the  accident,  the  stairway  was  in  the 
process  of  being  rebuilt  by  one  Buller,  a 
professional  stair  builder,  under  a  contract 
made  with  him  by  Patterson,  as  Hewes' 
Agent,  under  which  he  had  been  given  full 
control  aud  possession  of  the  stairway  for 
that  purpose;  and  that,  "at  the  time  of  the 
accident,  said  stairs  were  being  by  the  said 
•  •  •  (BuUer)  rebuilt  In  a  skillful  and 
-careful  manner,"  etc.  These  allegations  were 
supported  by  uncontradicted  evidence  given 
-on  behalf  of  the  defendants  tending  to  prove 
that  the  work  was  being  done,  at  the  time  of 
the  accident,  by  Buller  and  his  servants,  not 
as  the  agent  of  either  of  the  defendants,  but 
as  an  independent  contractor. 

On  this  state  of  the  pleadings  and  evidence, 
the  court  was  asked  by  the  defendant  to  give 
to  the  Jury  several  instructions  variously 
worded,  but  to  the  genersl  eftect  that  they 
should  And  for  the  defendant,  if  they  be- 
lieved from  the  evidence  that  the  work  of 
building  the  staircase  was,  at  the  time  of  the 
accident,  being  done  by  Buller,  under  a  con- 
tract with  Uewes,  by  the  terms  of  which  "he 
was  to  have  full  charge  and  control  of  the 
construction  of  the  stairs,  and  in  the  em- 
ployment of  labor  and  assistants";  or,  as 
•otherwise  expressed,  that,  if  the  Jury  believ- 
ed from  the  evidence  that  Hewes  bad  per- 
sonally nothing  to  do  with  nailing  the  cleats 
on  the  stairs,  they  could  not  find  a  verdict 
against  him,  unless  they  should  further  find 
"that  the  person  who  nailed  the  cleats  on 
the  stairs  was  the  servant  of  Mr.  Hewes, 
and  not  an  Independent  contractor."  These 
Instructions,  or  instructions  substantially  to 
the  same  effect,  should,  we  think,  have  been 
given.  Buller,  according  to  the  evidence  of 
defendant,  was  what  is  called  an  "independ- 
ent contractor,"— that  Is  to  say,  he  was  not 
^'under  the  control  and  direction"  of  Hewes, 
t)ut  was  "In  the  pursuit  of  an  independent 
■calling."  He  was,  therefore,— assuming  the 
truth  of  the  evidence  referred  to,— not  a  serv- 
ant of  Hewes,  and  the  doctrine  of  respondeat 
superior  has  no  application.  Civ.  Code,  § 
2000;  Hedge  v.  Williams,  131  Cal.  456,  6a 
Fac.  721,  64  Pac.  106,  82  Am.  St  Rep.  3G6 
•et  seq.;  Mann  v.  O'SuUivan,  120  Cal.  66, 
58  Pac.  375,  77  Am.  St.  Rep.  149;  Frassi  v. 
McDonald,  122  Cal.  402,  55  Pac.  13'J;  Ben- 
nett V.  Truebody,  06  Cal.  600,  6  Pac.  329,  56 
Am.  Rep.  117;  Boswell  v.  I^Ird,  8  Cal.  469, 
•C8  Am.  Dec.  345.  We  are  not  sure  that  we 
understand  the  position  of  the  respondent 
-on  this  point,  but,  so  far  as  we  can  make  it 
out,  it  may  be  summed  up  in  the  three  prop- 
-osltlons  following:  (1)  Generally,  it  is  claim- 
ed, the  evidence  does  not  bring  the  case  un- 
<ler  the  rule;   (2)  the  defendant  "never  part- 


ed' with  the  possession  of  the  stairs,  and 
never  ceased  using  them";  and  (3)  though 
Buller  was  not  the  servant  of  Hewes,  it  waa 
the  duty  of  the  latter  to  see  that  the  cleats 
were  properly  placed,  or  otherwise  to  remove 
them. 

As  to  the  first  point,  as  we  have  said,  there 
was  evidence  tending  to  prove  the  allegations 
of  the  answer.  Hewes,  Patterson,  and  Boi- 
ler all  testify  that  the  contract  for  the  work 
was  let  to  Buller  for  the  amount  bid  by  him, 
and  was  performed  by  blm  under  the  con- 
tract Buller  testlUes  no  directions  were  giv- 
en to  him,  during  the  progress  of  the  work 
on  the  stairs,  as  to  how  they  were  to  be 
built  or  as  to  the  manner  of  building  them; 
and  Patterson  and  Hewes  testified  to  the 
same  effect  The  latter.  Indeed,  says,  in  an- 
swer to  further  questions,  that  be  might 
have  made  some  suggestions  to  Patterson, 
or  Patterson  to  him,  and  that  some  changes 
may  have  been  made.  But  this  does  not 
imply  that  any  changes  were.  In  fact,  made 
during  the  work;  nor,  under  the  authorities 
cited,  would  it  be  material  If  It  did.  Final- 
ly, the  work  was  still  In  progress  when  the 
accident  happened,  and  was  not  turned  over 
to  Hewes  until  the  following  month.  It  is 
therefore  a  very  moderate  claim  on  the  part 
of  the  appellant  that  there  was  evidence 
sufficient  to  entitle  him  to  the  instmctlons 
asked. 

As  to  the  second  point.  It  is  immaterial 
that  Hewes  retained  the  possession  of  the 
building  and  the  use  of  the  stairway  after 
It  was  in  a  condition  to  be  nsed.  The  es- 
sential element  of  the  definition  of  an  "inde- 
pendent contractor"  Is  that  he  has  control 
of  the  work  under  the  contract,  and  this  may 
be  the  case  though  working  on  premises  still 
in  possession  of  the  owner,  as  was  the  case 
in  Bennett  v.  Truebody,  supra. 

The  third  contention  of  the  respondent  is 
also  untenable.  The  principle  invoked  by 
it  applies  only  to  cases  where  the  work  as 
contracted  for  Is  a  nuisance,  or  where  it  Is 
performed  in  such  a  way,  with  the  knowl- 
edge of  the  owner,  as  to  become  such.  For 
the  owner  of  property  cannot  contract  for 
maintaining,  or  knowingly  maintain,  a  nui- 
sance on  his  premises.  Jessen  v.  Sweigert, 
(56  Cal.  182,  4  Pac.  1188;  Barry  v.  Terkildsen, 
72  Cal.  254,  13  Pac.  657,  1  Am.  St  Rep.  55. 
Colgrovc  V.  Smith,  102  Cal.  220,  36  Pac  411, 
27  L.  R.  A.  590;  Spence  v.  Schulte,  103  CaL 
208.  37  Pac.  220;  McGraw  v.  Lumber  Co., 
120  Cal.  574,  52  Pac.  1004.  Here,  if  there 
was  any  defect  in  the  manner  In  which  the 
stairway  was  arranged  (which  is  at  least 
doubtful).  It  is  sufficient  to  say  it  was  not 
the  act  of  Hewes,  nor  was  It  of  a  character 
to  affect  him  with  notice.  Frassi  v.  McDon- 
ald, 122  Cal.  403,  55  PaCj^l39. 

For  the  reasons  given, ''^the  Judgment  and 
order  appealed  from  must'  be  reversed,  and 
it  is  so  ordered. 
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GERMAN   SAVrNGS   &   LOAN   SOO.   T. 
RAMISH  et  al.     (L>.  A.  905.) 

■^Supreme  Court  of  Cnlifornia.     Dec.  18,  1902.) 

In  banc.    On  rehearing.    Affirmed. 

PER  CURIAM.  For  the  reasons  given  In 
the  opinion  delivered  in  this  case  In  depart- 
ment (69  Pac.  89),  the  Judgment  and  order 
-appealed  from  are  affirmed. 


GARTER  T.  SUPERIOR  COURT  OF 
SONOMA  COUNTY.  (S.  F.  8,231.) 

<Snpreme  Court  of  California.    Dec.  20,  1902.) 

OTIES-MUNICIPAI,  ELECTION  CONTESTS-CITY 
CODNCIlr-EXCLUSIVB  JDKI8DICTI0N. 

LSt.  1871-72,  p.  628,  §  8,  as  amended  by 
St  1875-76,  p.  251,  |  9  (City  Charter  of  Santa 
Rosa),  authorizes  the  board  of  trustees  to  hear 
«nd  determine  mnnldpal  election  contests,  and 
declares  that  their  decision  in  such  contests  shall 
t>e  "final  and  condusiTe."  Code  CiT.  Proc.  { 
1111,  was  enacted  before  the  amendment  of  1876, 
and  proTides  that  any  elector  of  a  city  may  con- 
test the  rixht  of  any  person  declared  elected  to 
-an  office  therein,  and  points  out  the  procedure 
jind  powers  and  duties  of  the  superior  conrt  in 
«ach  cases.  Held,  that  the  jurisdiction  of  the  city 
-council  in  election  contests  involTing  city  offices 
4s  excluslTe. 

In  banc. 

Petition  for  a  writ  of  prohibition  by  J.  M. 
Carter  against  the  superior  court  of  Sonoma 
county  to  prevent  respondent  from  proceed- 
ing with  an  election  contest  by  C.  M.  Bum- 
baiigb  against  petitioner.    Writ  granted. 

Emmet  Seawell,  J.  R.  Leppo,  and  W.  F. 
Cowan,  for  petitioner.  Robt  W.  Miller,  for 
respondent. 

PER  CURIAM.  Prohibition.  The  petition 
alleges  that  plaintiff  was  duly  elected  city 
treasurer  of  tbe  dty  of  Santa  Rosa  at  the 
election  held  on  April  2,  1902,  In  said  city, 
.at  -which  election  C.  M.  Bumbaugh  was  a 
■candidate  for  the  same  office;  that  a  certifi- 
cate of  election  was  Issued  to  plaintiff  by 
4he  city  council  after  having  duly  canvassed 
the  returns  of  said  election,  and  he  duly  qual- 
ified, and  thereupon  became,  and  ever  since 
•bas  been,  the  duly  elected  and  qualified  city 
-treasurer  for  the  term  of  two  years  from 
4tnd  after  April  9,  1002.  It  further  appears 
that  Bumbaugh,  on  April  7,  1902,  commenced 
proceedings  before  tbe  common  council  to 
-contest  tbe  election  of  petitioner,  and  after- 
wards, to  wit,  on  April  18,  1902,  commenced 
-proceedings  for  the  same  purpose  in  the  su- 
perior court,  but  took  no  further  action  to 
pursue  bis  contest  before  the  common  coun- 
•cU.  It  Is  alleged  In  the  petition  that  the  su- 
perior court  is  without  Jurisdiction,  and  that 
it  will,  unless  prohibited  by  the  court,  pro- 
ceed to  hear  and  determine  said  matter.    It 

Y  1.  See  ElMtlOM,  vol.  18,  Cent  Dig.  |  252;  Mu- 
aidpal  Corporations,  vol.  3$,  Cent.  Dig.  ii  189,  30S. 


Is  contended  by  petitioner  that  tbe  statutes  of 
this  state  have  conferred  fioal  and  conclusive 
Jurisdiction  on  the  common  council  to  de- 
termine all  contested  city  elections,  and  that 
such  Jurisdiction  is  exclusive.  Respondent 
contends:  (1)  That  the  legislation  confer- 
ring Judicial  functions  on  the  common  coun- 
cil is  violative  of  the  state  constitution;  (2) 
if  not  in  derogation  of  the  constitution,  the 
power  Is  but  permissive,  and  tbe  Jurisdiction 
conferred  is  concurrent  and  cumulative  with 
tbe  Jurisdiction  given  to  the  courts  by  the 
constitution  and  laws;  and  (3)  if  tbe  Juris- 
diction conferred  upon  the  council  is  exclu- 
sive, then  the  charter  act  was  superseded  by 
the  adoption  of  tbe  constitution  of  1879, 
which  at  least  conferred  concurrent  Jurisdic- 
tion upon  the  superior  courts.  lo  cases  of 
contests  of  election  the  act  of  1872,  |  8  (Incor- 
porating  the  city  of  Santa  Rosa),  authorized 
and  directed  the  board  of  trustees  "to  notify 
the  parties  of  the  time  and  place  of  bearing 
to  hear  testimony,  to  examine  witnesses  and 
the  baUots  of  said  election,  and  to  determine 
between  said  contestants,  which  decision  and 
determination  shall  be  entered  on  tbe  min- 
utes of  the  board  and  shall  be  final."  St. 
18n-72,  p.  628.  On  March  13,  1876,  the  legis- 
lature amended  the  act  of  1872,  and  by  sec- 
tion 9  re-enacted  section  8  of  that  act,  con- 
ferring like  powers  on  tbe  common  council, 
and  declared  that  their  decision  In  election 
contests  between  city  officers  should  be  "final 
and  conclusive."  St.  1875-76,  p.  251,  In  ef- 
fect from  its  passage.  Section  1111,  Code 
Civ.  Proc.,  was  enacted  March  11,  1876,  and 
took  effect  May  10,  1876,  and  provides  that 
"any  elector  of  a  county,  city  and  county, 
dty,  or  of  any  political  subdivision  of  either, 
may  contest  the  right  of  any  person  declared 
elected  to  an  office  to  be  exercised  therein, 
for  any  of  the  f<dlowlng  causes,"  etc.  The 
section  points  out  tbe  procedure  and  the 
powers  and  duties  of  the  superior  court  ba 
such  cases,  and  gives  an  appeal  to  the  su- 
preme court  Petitioner  claims  that  the  Ju- 
risdiction of  the  common  council  was,  by  the 
acts  above  cited,  made  exclusive;  and  that, 
as  the  charter  provision  was  subsequent  to 
the  passage  of  the  general  law  (Code  Civ. 
Proc.  i  1111),  tbe  former  Is  operative.  It  Is 
also  contended  by  respondent  that  tbe  sub- 
ject-matter is  a  municipal  affair,  and,  if  sec- 
tion 1111  had  previously  controlled  the  char- 
ter provision,  the  amendment  to  article  11, 
f  6,  of  the  constitution  of  1879,  adopted  in 
189(3,  revived  all  charter  provisions  relating 
to  municipal  affairs.  Furthermore,  that  gen- 
eral laws  inconsistent  with  special  provisions 
of  tbe  charter  are  not  applicable.  People  v. 
Hill,  125  Cal.  16,  57  Pac.  009;  People  v.  Wil- 
liamson, 135  Cal.  415,  07  Pac.  504.  Mr.  Dil- 
lon says:  "A  constitutipnal  provlsiou  that 
the  Judicial  power  of  the  state  shall  be  vested 
In  a  supreme  court  and  Inferior  courts  does 
not  disable  the  legislature,  in  creating  mu- 
nicipal corporations,  from  providing  that  tbe 
city  council  shall  be  the  Judge  of  the  election 
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of  Ita  mayor,  members,  and  other  officers, 
and  from  prohibiting  the  ordinary  courts  of 
Justice  from  inquiring  into  the  validity  of 
the  determination  of  the  city  council."  1 
Dill.  Mun.  Corp.  {  200.  In  further  discussion 
of  the  subject  the  author  puts  the  question: 
"What  efTcct  do  such  provisions  have  upon 
the  Jurisdiction  of  the  superior  courts?" 
"The  answer,"  says  the  author,  "must  de- 
pend upon  the  language  In  which  the  provi- 
sions are  couched,  viewed  In  the  light  of  the 
general  laws  of  the  state  on  the  subject  of 
contested  elections  and  quo  warranto.  The 
principle  is  that  the  Jurisdiction  of  the  tx>urt 
remains  unless  It  appears  with  unequivocal 
certainty  that  the  legislature  intended  to  talce 
it  away."  It  is  then  stated  that:  "Language 
such  as  'shall  be  the  Judges  of  the  qualifi- 
cations,' or  'of  the  qualifications  and  election, 
of  its  own  members,'  and  of  those  of  the  oth- 
er offlcera  of  the  corporation,  will  not  ordi- 
narily have  that  eflCect,  but  will  be  construed 
to  alCord  a  cumulative  or  primaiy  tribunal 
only,  not  an  exclusive  one.  A  provision  that 
no  court  should  take  cognizance  of  election 
cases  by  quo  warranto,  etc.,  would  doubtless 
be  sufficient  to  devest  the  Jurisdiction  of  the 
Judicial  tribunals.  And  so.  In  general,  of  a 
provision  that  the  council  should  have  the 
sole  or  the  final  power  of  deciding  elections." 
Id.  §  202.  See,  also,  sections  203-203.  The 
cases  cited  by  the  author,  as  well  as  other 
cases  we  have  examined,  sustain  the  text. 
And  the  rule  would  not  depend  In  any  way 
upon  the  question  whether  the  determination 
of  the  result  of  an  election  is  a  "municipal 
affair,"  within  the  meantaig  of  our  constitu- 
tion. That  question  Is,  therefore,  ImmaterlaL 
Respondent  relies  on  People  ▼.  Bingham,  82 
Cal.  240,  22  Pac.  1039  (which  was  quo  war- 
ranto), apparently  overruling  People  v.  Metz- 
ker,  47  Cal.  525.  In  both  of  those  cases  the 
language  of  the  consolidation  act  In  the  one 
and  the  charter  of  Los  Angeles  In  the  other 
was,  "Shall  Judge  of  the  qualifications,  elec- 
tions, and  returns  of  their  own  members." 
The  language  of  the  Santa  Rosa  charter  is 
that  the  determination  "shall  be  final  and 
conclusive."  The  statutes  referred  to  pre- 
sent the  very  distinction  made  by  Mr.  Dillon. 
Conceding  that  People  v.  Bingham  was  right- 
ly decided,  it  cannot  rule  this  case.  We  think 
the  language  of  the  charter  In  question  plain- 
ly  manifests  a  legislative  Intent  to  confer 
exclusive  Jurisdiction  on  the  council.  In  Sel- 
leck  V.  Common  Council,  40  Conn.  359,  the 
statute  read:  "The  board  of  councllmen  for 
the  city  of  South  Korwalk  shall  be  the  final 
Judges  of  the  election  and  returns  and  of  the 
validity  of  elections  and  qualifications  of  its 
own  members."  The  court  said:  "By  the 
use  of  the  word  'final'  the  legislature  Intend- 
ed to  devest  the  superior  court  of  Jurisdiction 
in  such  cases,  and  make  the  common  councU 
the  sole  tribunal  to  determine  the  legality  of 
the  electiou  of  its  members,"  citing  numerous 
cases.  LInegar  v.  Bittenhousc.  94  111.  20S, 
was  a  case  where  the  statute  made  the  city 


council  the  Judge  of  the  election  and  qualifi- 
cation of  its  own  meml>er8,  and  it  was  held 
that  the  county  courts  had  no  Jurisdiction  to 
determine  a  contest  in  respect  of  the  office  of 
alderman.  The  court  said:  "The  manner  of 
contesting  election  Is  prescribed  alone  by 
statute.  The  Jurisdiction,  the  mode  of  trial, 
and  the  whole  contest  Is  purely  statutory, 
and  is  not  regulated  or  governed  by  the  com- 
mon law.  At  the  common  law  It  was  not  a 
Judicial  proceeding,  except  In  a  proceeding 
In  the  nature  of  quo  warranto.  In  which  evi- 
dence was  heard,  and  the  court  determined 
whether  the  defendant  was  entitled  to  the 
office.  If  it  was  found  he  was  a  usurper,  be 
was  ousted.  But  it  was  only  by  such  pro- 
ceeding that  the  courts  interfered  in  such 
contests."  We  see  no  good  reason  why  the 
legislature  may  not  commit  to  the  city  coun- 
cU the  determination  of  the  question,  in  cases 
of  contest,  as  to  who  has  been  legally  chosen 
to  be  an  officer  of  such  city,  and  also  to  make 
such  determination  exclusive.  Superior  courts 
are  given  Jurisdiction  to  issue  writs  of  quo 
warranto  by  the  constitution  (article  6,  i  .'») 
and  by  statute  (Code  Civ.  Proc.  {  76).  Wheth- 
er the  Jurisdiction  of  the  city  council  in  con- 
test cases  Is  exclusive  of  the  Jurisdiction 
given  the  superior  court  by  quo  warranto, 
and  whether  the  determination  in  the  former 
case  would  be  a  bar  to  proceedings  by  quo 
warranto.  Is  a  question  not  necessarily  In- 
volved. The  only  question  Is  as  to  whether 
the  Jurisdiction  given  to  the  common  coun- 
cil to  hear  and  determine  the  contest  of  the 
election  Involved  Is  exclusive  of  the  general 
Jurisdiction  given  the  superior  court  In  elec- 
tion contest  cases;  and  as  to  this  question  we 
are  clearly  of  the  opinion  that  the  Jurisdiction 
given  the  common  council  is  exclusive.  See 
the  subject  discussed  In  Dill.  Mun.  Corp.  f 
891,  and  note;  and  see  also  Id.  f  200  et  seq. 
Let  the  writ  issue. 

BKATTY.  C.  J.,  did  not  participate  In  tbfr 
foregoing  decision. 


ORAT  et  bL  t.  BURR  et  al.    (S.  F.  2,562.) 

(Supreme  Conrt  of  California.     Dec.   18,  1902.> 

MUNICIPAL  CORPORATIONS— PUBLIC  IMPROVB- 
MENTS— PROTEST  — HEARING  —  NECESSITY— 
SEPARATE  RESOLUTIONS— EFFECT  —  ASSESS- 
MENTS  INCLUDING  DIFFERENT  IKPROVB- 
MENTS. 

1.  Where  a  stntnte  authorizing  street  improre- 
ments  declared  that  when  the  work  proposed  to 
be  done  Is  the  construction  of  sidewalks,  cnrfas. 
etc.,  and  an  objection  thereto  is  signed  tiy  the 
owners  of  a  majority  of  the  frontage  liable  to  be 
assessed,  the  cibr  council  shall  fix  a  time  for 
hearing  such  objections,  of  which  notice  shall 
be  given  by  mail  to  each  objector,  the  city  cooncO 
had  no  authority  to  order  such  an  improvement. 
whore  objections  bad  been  filed  by  a  majority  of 
the  frontage  liable  to  he  assessed  for  the  work, 
until  after  it  had  board  and  passed  on  such  objec- 
tions at  a  time  fixed,  and  on  notice  to  the  objec- 
tors, as  required  by  the  statute. 

2.  Where  a  board  of  supervisors  ordered  the 
construction  of  sidewalks  and  curbs  on  a  ittiuet 
b.v  separate   resolutions  of  intention,   that  tact 
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could  not  deprire  the  property  owners  of  the 
rieht  to  protest  against  either  item;  and  hence, 
where  the  laying  of  the  curb  was  objected  to,  an 
assessment  including  the  cost  of  both  cnrbs  and 
sidewalks  created  no  lien,  though  the  proceed- 
ings for  the  laying  of  the  sidewalks  were  with- 
out objection. 

Department  1.  Appeal  from  superior  court, 
<ity  and  county  of  San  Francisco;  Frank  H. 
Dunne,  Judge. 

Action  by  one  Gray  and  others  against  one 
Burr  and  others.  From  a  Judgment  in  favor 
of  defendants,  and  from  an  order  denying  a 
new  trial,  plaintiffs  appeal.    Affirmed. 

Fisber  Ames,  for  appeilanta  J.  C.  Bates, 
for  respondents. 

HARRISON,  J.  Action  upon  a  street  as- 
sessment In  the  dty  and  county  of  San  Fran- 
cisco. Judgment  was  rendered  in  faror  of 
the  defendants,  and  from  this  Judgment,  and 
an  order  denybig  a  new  trial,  the  platntlSB 
hare  appealed. 

The  work  for  which  the  assessment  was 
made  Is  "laying  granite  curbs  and  artificial 
«tone  sidewalks  on  Union  street  between 
Franklin  and  Gough  streets,  where  not  al- 
ready laid,  and  except  where  bituminous  rock 
sidewalks  are  laid."  The  resolution  ordering 
the  same  was  passed  September  28,  1896,  and 
the  assessment  sued  upon  was  Issued  Feb- 
ruary 18,  18U7.  The  complaint  does  not  set 
forth  the  resolution  of  intention  for  doing 
the  above  work,  or  the  date  of  Its  passage; 
but  at  the  trial  the  defendants,  under  certain 
averments  in  their  answer,  introduced  In  evi- 
-dence  a  resolution  passed  by  the  board  of 
supervisors  July  20,  1896,  declaring  Its  In- 
tention to  order  "that  granite  curbs  be  laid 
•on  Union  street,  between  Franklin  and  Gough 
streets,  where  not  already  laid,  and  that  the 
roadway  thereof  be  paved  with  bituminous 
rock,  except  that  portion  required  by  law  to 
be  kept  in  order  by  the  railroad  company 
having  tracks  thereon."  It  was  also  shown 
that  on  August  10th  the  owners  of  a  majority 
•of  the  frontage  upon  that  block  filed  a  pro- 
test against  the  above  work,  upon  which  was 
Indorsed,  under  date  of  September  2S,  1886: 
"Majority  protest,  which  under  the  law  stops 
further  proceedings  for  six  months."  The 
above  resolution  of  Intention  does  not  include 
the  work  of  "artificial  stone  sidewalks,"  and 
the  paving  of  the  roadway,  which  Is  Included 
therein,  Is  not  covered  by  the  assessment  here- 
in; and,  as  above  stated,  the  time  at  wblcb  a 
resolution  of  Intention  for  lajrlng  the  artificial 
sidewalks  was  passed  by  the  board  does  not 
appear  In  the  record. 

It  Is  contended  by  the  appellants  that  un- 
der the  statute  a  protest  agabist  the  Improve- 
ments by  the  owners  of  a  majority  of  the 
frontage  does  not  have  the  effect  to  oust  the 
board  of  Jurisdiction  to  order  the  work  un- 
less the  Improvement  is  "for  one  block  or 
more,"  and  as  the  above  resolution  of  Inten- 
tion calls  for  laying  curbs  "where  not  already 
tafd,"  and,  as  It  appears  from  the  assessment 


that  curbs  had  been  laid  on  a  large  portl--<n 
of  the  block,  the  Improvement  herein  was 
for  less  than  one  block,  and  the  above  pro- 
test did  not,  therefore,  have  the  effect  to  de- 
prive the  board  of  Jurisdiction  to  order  the 
work.  The  statute,  however,  in  a  subsequent 
portion  of  the  section,  declares:  "When  the 
work  or  Improvement  proposed  to  be  done 
Is  the  construction  of  sewers,  manholes,  cul- 
verts or  cesspools,  cross-walks,  or  sidewalks 
and  curbs,  and  the  objection  thereto  Is  signed 
by  the  owners  of  a  majority  of  the  frontage 
liable  to  be  assessed  for  the  expense  of  said 
work  as  aforesaid,  the  said  city  council  shall 
at  Its  next  meeting  fix  a  time  for  bearing 
said  objections,  not  less  than  one  week  there- 
after. The  city  clerk  shall  thereupon  notify 
the  persons  making  such  objections,  by  de- 
positing a  notice  thereof  in  the  postoffice  of 
said  city,  postage  prepaid,  addressed  to  each 
objector,  or  his  agent,  when  he  appears  for 
such  objector.  At  the  time  specified  said  city 
council  shall  hear  the  objections  urged  and 
pass  upon  the  same,  and  its  decision  shafl 
be  final  and  conclusive,  and  said  bar  for  six 
months  to  any  further  proceedings  shall  not 
be  applicable  thereto."  Under  this  provision 
the  council  is  not  authorized  to  order  such 
Improvement  when  objections  thereto  are  filed 
by  the  owners  of  a  majority  of  the  frontage 
"liable  to  be  assessed  for  the  expense  of  said 
work"  until  after  it  has  heard  and  passed 
upon  the  objections  at  a  time  fixed  by  It, 
upon  notice  therefor  given  as  directed  by  the 
statute.  The  Jurisdiction  of  the  board  was 
not  affected  by  the  erroneous  construction 
which  it  gave  to  the  statute  In  reference  to 
the  objections;  but,  while  the  filing  of  the 
objections  did  not  have  the  effect  of  an  ab- 
solute veto  upon  its  Jurisdiction  to  order  the 
work.  It  suspended  the  exercise  of  that  Juris- 
diction until  the  objections  of  the  protestants 
had  been  passed  upon,  and  a^  the  resolution 
ordering  the  work  was  passed  without  giving 
to  the  owners  any  opportunity  to  be  heard, 
and  at  a  time  when  the  board  was  without 
authority  to  pass  it,  the  subsequent  proceed- 
ings were  unauthorized,  and  the  assessment 
created  no  Hen.  The  right  to  protest  against 
laying  granite  curbs  was  not  Impaired  by  the 
fact  that  the  above  resolution  of  Intention 
did  not  also  Include  the  sidewalks.  The  board 
could  not,  by  providing  for  the  work  of  side- 
walks and  curbs  In  separate  resolutions  of 
Intention,  deprive  the  owners  of  the  right  of 
protest  against  either  of  the  items.  Los  An- 
geles Lighting  Co.  V.  City  of  Los  Angeles, 
106  Cal.  156,  39  Pac.  535.  And  as  the  as- 
sessment sued  upon  Includes  the  cost  of  the 
cnrbs  with  that  of  the  sidewalks,  no  lien  Is 
created  thereby,  even  If  It  be  shown  that  the 
proceedings  for  laying  the  artificial  stone  side- 
walks were  without  objection.  Ryan  v.  Alt- 
schnl,  103  Cal.  174.  37  Pac.  330. 
The  Judgment  and  order  are  affirmed. 

We  concur:    GAROUTTE.J,;  VAX  DYKE. 
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kURPHY  et  «L  T.  SUPERIOR  COURT  OP 

LOS  AXGELES  COUNTY.     (L.  A.  1,254.) 
(Supreme  Court  of  CaUfoniia.    Dec.  16.  1902.) 

PARTITION— ACTION— VBNUB— PROHIBITION. 
1.  Under  Const,  art  6.  f  5,  proTiding  that  "all 
actions  for  recovery  of  the  poiisessiou  of,  quiet- 
ing title  to,  or  for  the  enforcemeDt  of  liens  upon 
real  estate,  shall  be  commeuced  in  the  couu^  in 
which  the  real  estate  or  any  part  thereof,  affect- 
ed by  such  action  •  •  •  is  situated,"  an  ac- 
tion for  partition  of  several  distinct  tracts  of 
land,  situate  iu  different  counties,  may  be  brought 
in  the  superior  court  of  any  county  in  which  any 
one  of  such  tracts  is  situated. 

In  banc.  Application  for  writ  of  prohibi- 
tion by  Frank  L.  Murpby  and  others  against 
the  superior  court  of  Los  Angeles  county. 
Writ  denied. 

WIthington  &  Carter,  for  petitioners.  Bick- 
neU,  Gibson  &  Trask,  Percy  R.  Wilson,  and 
Chas.  Monroe,  for  respondent 

VAN  DYKE,  J.  This  Is  prohibition  to  re- 
strain the  said  superior  court  of  Los  Angeles 
county  from  proceeding.  In  an  action  for  par- 
tition therein  pending,  to  partition  or  deter- 
mine the  title  to  a  separate  and  distinct  tract 
of  land  situated  within  the  county  of  San 
Diego,  known  as  the  "Warner  Ranch."  The 
action  of  partition  referred  to  was  brought 
by  J.  Downey  Harvey,  plaintiff,  against 
Frank  K.  Murphy  and  Edward  R.  Dyer  (as 
executors  of  the  last  will  of  WTnefride  Mar- 
tin, deceased),  Eleanor  Martin,  Peter  D.  Mar- 
tin, Walter  S.  Martin,  and  Genevieve  Martin. 
Afterwards  the  Reverend  James  Gibbons, 
Roman  Catholic  archbishop  of  Baltimore,  a 
corporation  sole,  devisee  under  the  will  of 
Winefrlde  Martin,  deceased,  appeared  and  an- 
swered In  the  action.  The  action  Involved  a 
numl)er  of  separate  parcels  of  land  situated 
In  the  counties  of  Los  Angeles,  San  Bernar^ 
dlno.  Riverside,  and  San  Diego.  It  appears 
that  all  the  parties  to  said  partition  suit, 
plaintiff  and  defendants,  derive  title  from  the 
same  soiu-ce,  to  wit  heirs  and  distributees  In 
the  matter  of  the  estate  of  John  Q.  Downey, 
deceased. 

Petitioners  base  their  right  to  a  writ  of 
prohibition  upon  the  provision  contained  In 
section  5,  art  6,  of  tbe  constitution,  to  the 
effect  "that  all  actions  for  recovery  of  the 
possession  of,  quieting  title  to,  or  for  the  en- 
forcement of  Hens  upon  real  estate,  shall  be 
commenced  in  tbe  county  in  which  the  real 
estate,  or  any  part  thereof,  affected  by  such 
action  or  actions  Is  situated."  This  constitu- 
tional provision  does  not  in  terms  include  the 
action  of  partition,  although  the  Code,  which 
was  in  existence  at  the  time  of  the  adoption 
of  the  present  constitution,  does  Include  such 
action.  Code  Civ.  Proc.  f  392.  Partition  In 
this  state  is  a  special  statutory  proceeding. 
All  the  parties,  both  plaintiff  and  defendant 
are  actors.  Ryer  v.  Fletcher  Ryer  Co.,  126 
Cai.  483,  58  Pac.  908.  Petitioners  contend, 
however,  that  partition  Involves  a  question 
of  quieting  tbe  title  to  real  estate,  and  there- 


fore falls  within  the  provision  of  the  consti- 
tution. If  this  be  conceded.  It  does  not  how- 
ever,  solve  the  case  in  favor  of  the  petition- 
ers. It  would  simply  place  partition  in  tbe- 
same  category  with  actions  for  the  recovery 
of  the  possession  of,  quieting  title  to.  or  for 
the  enforcement  of  liens  upon,  real  estate, 
which  are  authorized  by  the  constitution  to- 
be  commenced  In  any  county  in  which  a  part 
of  the  real  estate  affected  by  the  action  may 
be  situated.  And  they  further  contend  that 
there  must  be  only  one  tract  of  land,  or  con- 
tiguous tracts,  In  order  to  be  embraced  ln< 
one  and  the  same  action.  This,  however,  Is- 
not  tbe  language  either  of  the  Code  or  the 
constitution.  The  Code  uses  the  term  "real 
property."  and  the  constitution  tbe  term 
"real  estate";  and  either  of  these  terms.  In 
its  i>opular  as  well  as  legal  acceptation.  Is 
broad  enough  to  Include  several  distinct  par- 
cels of  land,  as  well  as  one  entire  tract  "la 
this  country,  both  by  statute  and  conunon 
law,  the  term  'real  estate'  Is  generally  used 
for  the  phrase  'lands,  tenements,  and  her- 
editaments.' "  10  Am.  &  Eng.  Enc.  Law  (1st 
Ed.)  p.  10-30;  2  Bouv.  Law  Diet  p.  422.  A» 
section  5,  art  6,  of  the  constitution,  waa  re- 
ported to  the  convention  from  the  committee 
of  the  whole,  It  did  not  contain  the  provision 
relied  upon  by  petitioners.  It  was  inserted 
by  way  of  amendment  for  the  purpose.  a» 
the  debates  show,  to  make  permanent  tiie- 
law  as  it  then  stood,  and  prevent  any  change 
by  the  legislature  In  that  respect  As  one 
member  remarked,  "The  amendment  wlU 
only  be  according  to  that  which  has  been  the 
statute  law  heretofore."  Debates  Const 
Conv.  p.  1334.  The  provisions  in  both  tlie- 
constitution  and  the  Code  were  evidently  In- 
tended to  obviate  a  multiplicity  of  actioDs- 
where  the  whole  matter  In  controversy  could 
be  determined  much  better  In  one.  Conced- 
ing that  the  action  of  partition,  as  petition- 
ers claim,  affects  the  title  to  the  real  estate, 
and  is  therefore  included  In  the  constitutional 
provision,  it  then  stands  on  the  same  footing 
as  the  action  to  enforce  liens  upon  real  estate 
under  the  Code.  It  frequently  occurs  that  a 
mortgage  or  trust  deed  executed  to  secure 
an  indebtedness  <>mbrcces  several  tracts  of 
land  lying  In  different  counties,  and  In  such 
case  they  must  all  be  embraced  In  one  ac- 
tion, as  it  is  declared  by  the  Code  that  there 
can  be  but  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  real  estate.  Code  Civ. 
Proc.  I  726.  And  it  has  been  uniformly  held 
by  this  court  that  unless  the  creditor  In  his 
action  includes  all  the  property  oo  wblcb 
there  Is  a  lien  to  secure  tbe  debt  be  waive* 
the  lien  as  to  the  property  not  Included  U 
the  action  (Mascarel  v.  Raffour,  51  CaL  242: 
Bank  v.  Kershner,  120  Cal.  495,  52  Pac  84S: 
Society  V.  Harrold,  127  Cal.  612,  60  Paa  165; 
Newhall  v.  Bank  [Cal.]  69  Pac.  248).  and 
cannot  bring  a  separate  action  to  enforce  a 
lien  thereon.  The  case  of  Goldtree  v.  Mc- 
AUster,  86  Cal.  93,  24  Pac.  801.  relied  upon 
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by  petitioners,  decides  notliing  contrary  to 
this  rule.  It  was  there,  on  reiiearing,  finally 
decided  that  an  action  for  foreclosure  of  a 
mortgage  may  be  commenced  and  tried  in 
any  county  In  which  any  part  of  the  mort- 
gaged prop«ty  Is  situated.  In  that  case  the 
action  of  foreclosure  was  in  the  county  of 
San  Luis  Obispo,  the  land  lying  In  that  and 
Kern  county.  In  the  opinion,  however,  it 
was  said  that:  "A  piece  of  mortgaged  land 
may  be  partly  situated  in  several  dlEterent 
counties.  *  *  *  In  such  case  it  would  be 
very  Inconvenient  and  unnecessarily  expen- 
sive to  requhre  each  part  of  the  land  to  be 
separately  sold  and  conveyed  by  the  sheriff 
of  the  county  in  which  it  is  situated.  Be- 
sides, It  would  generally  turn  out  that  the 
sum  of  the  value  of  all  the  parts  thus  sold 
would  not  equal  the  value  of  the  undivided 
whole.  These  considerations  strengthen  the 
construction  permitting  the  mortgage  to  be 
completely  foreclosed  In  any  one  of  the  coun- 
ties in  which  any  part  of  the  mortgaged 
property  Is  situated."  It  is  not  decided,  how- 
ever, that  separate  tracts  of  land  embraced 
in  the  same  mortgage  could  not  be  foreclosed 
In  the  same  action.  On  the  contrary,  as  al- 
ready stated,  the  law  is  that  there  can  be 
in  such  case  but  one  action.  And  the  rule 
for  the  enforcement  of  liens  upon  real  estate 
applies  with  equal  force  to  an  action  brought 
to  partition  real  property.  It  may  frequent- 
ly occur,  as  in  this  case,  that  tenants  In  com- 
mon own  and  are  possessed  of  real  property 
consisting  of  several  distinct  parcels  or  tracts 
of  land,  and  situated  In  different  counties. 
The  superior  court  Is  a  court  of  general  com- 
mon-law and  equity  jurisdiction,  as  declared 
in  the  section  of  the  constitution  referred  to, 
and  Its  process  extends  to  all  parts  of  the 
state.  There  can  be  no  reason,  therefore, 
why  the  whole  matter  In  controversy  cannot 
be  heard  and  determined  In  the  one  action, 
Instead  of  being  compelled  to  bring  a  sepa- 
rate suit  in  each  of  the  counties  in  which  a 
part  of  the  real  estate  is  situated.  Any 
other  course  would  lead  to  much  more  ab- 
surd consequences  than  petitioners  imagine 
will  result  unless  their  theory  of  the  law  Is 
sustained.  Besides,  the  court  in  which  any 
such  action  Is  brought  is  expressly  given  the 
power  to  change  the  place  of  trial,  as  in 
other  cases,  and  thereby  any  hardship  or  In- 
convenience that  might  otherwise  arise  may 
be  avoided. 
Writ  dented. 

We  concur:    HARRISON,  J.;  GAROUTTB, 
J.;   McFARLAND,  J.;  HENSHAW,  J. 


LEONARD  T.  LEONARD  et  aL    (S.  F.  2.525.) 
(Snprpme  Court  of  California.     Dec.  26.  1908.) 

NOTES-COMAKBR8-ACTION     BETWEEN— BVI. 

DKNUB— LIMITATIONS. 

1.  Where  one  of  the  makers  of  a  note  who  had 

paid  It  sued  the  other,  on  the  ground  that  the 

note  was  for  defeudont's  benefit  and  that  it  was 


agreed  he  would  reimburse  plaintifF  if  he  paid> 
it,  and  no  objection  was  made  to  plaintiff's  evi- 
dence because  the  note  itself  was  not  introduced 
in  evidence  or  its  absence  accountpd  for,  the  ab- 
sence of  such  evidence  was  no  ground  for  a  non- 
suit. 

2.  Where  plaintiff  and  defendant  gave  a  note 
for  the  benefit  of  defendant,  the  money  being  to- 
pa,v  an  obligation  of  defendant's,  and  defendant 
agi-eed  to  pay  the  note  or  repay  plaintiff  if  he- 
paid  it,  the  transaction  was  not  a  loan  by  plain- 
tiff, and  his  cause  of  action  against  defendant  for 
the  purpose  of  the  statnte  of  limitations  did  not 
arise  uutil  payment  by  him  of  the  note. 

S.  Civ.  Code,  §  1659,  relative  to  interpretation 
of  contracts,  provides  that,  where  all  the  pai-tles 
who  unite  in  a  promise  receive  some  benefit  from 
the  consideration,  whether  past  or  present,  their 
promise  is  presumed  to  be  joint  and  several.  Sec- 
tion 1431  provides  that  an  obligation  imposed  on 
several  persons  is  presumed  to  be  joint,  and  not 
several,  except  in  the  cases  mentioned  in  the  ti- 
tle on  the  "Interpretation  of  Contracts."  Beli 
that,  where  a  note  was  given  by  two  persons  to 
obtain  money  for  tbe  benefit  of  one  of  them,  the 
obligation  was  joint  as  well  as  several. 

Department  1.  Appeal  from  superior  court, 
Santa  Cruz  county;   Lucas  F.  Smith,  Judge. 

Action  by  James  Leonard  against  T.  W. 
Leonard  and  another.  There  was  judgment 
for  plaintiff,  and  the  above-named  defendant 
appeals  from  an  order  denying  him  a  new 
trial.    Altlrmed. 

John  H.  Leonard  and  Charles  B.  Younger, 
Jr.,  for  appellant  Chas.  M.  Cassln,  t<«  re-^ 
spondent 

PER  CURIAM.  The  plaintiff  recovered,  in 
the  lower  court,  a  verdict  and  judgment  for 
tbe  sum  of  1439.40  and  costs.  The  appeal 
Is  from  an  order  denying  the  defendant's  mo- 
tion for  new  trial.  The  case  as  alleged  In 
tbe  complaint  Is  as  follows:  The  action 
originates  in  a  note  of  the  plaintiff  and  T. 
W.  Leonard  to  the  City  Bank  of  Santa  Cruz, 
of  date  April  30,  1894,  for  the  sum  of  $600, 
and  another  note  of  the  same  to  tbe  same,  of 
date  March  16,  1807,  for  the  sum  of  $200,— 
the  balance  then  due  on  the  former  note. 
Tbe  plaintiff  paid  on  the  original  note,  March 
16,  1897  (the  date  of  the  latter  note),  tbe  sum 
of  $'207.70;  and  afterwards,  March  13,  1899, 
the  second  note  in  full.  The  complaint.  In 
addition  to  tbe  above  facts,  alleges  that  the- 
first  note  was  given  "at  the  request  of  and 
for  tbe  sole  benefit  of  said  defendants,  and 
upon  their  promise  to  him  that  they,  the  said 
defendants,  would  pay  the  same,  *  •  • 
and  would  pay  to  plaintiff  any  sums  of  mon- 
ey that  plaintiff  might  pay  thereon,"  etc. 
The  verdict  and  judgment  are  for  the  amounts 
thus  paid,  with  interest. 

It  is  urged  by  the  appellant's  counsel,  as 
ground  of  reversal,  that  a  nonsuit  should 
have  been  granted  for  the  several  reasons 
assigned,  viz.:  (1)  That  the  execution  of  the 
original  note  of  April  30,  1894,  was  not  prov- 
en; (2)  that  tbe  transaction  as  described  hi 
tbe  testimony  of  the  plaintiff  was  simply  a 
loan  by  him  to  the  defendants,  and  tbe  caus& 
of  action,  therefore,  barred  by  the  statute; 
and  (3)  that  the  joint  liability  of  the  defend- 
ants was  not  proven.  But  these  objections. 
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we  think,  are  untenable.  The  execution  of 
the  original  note  was  In  fact  proved;  but  the 
point  of  the  objection  is  that  the  note  itself 
was  not  Introduced  in  evidence  nor  its  ab- 
sence accounted  for.  But  as  no  objection  to 
the  evidence  was  made  on  that  score,  this 
was  unnecessary.  As  to  the  second  and 
third  points,  the  evidence  establishes  that 
the  money  was  borrowed,  with  the  knowl- 
edge and  consent  of  the  defendants,  for  the 
purpose  of  paying  their  note  to  a  third  party; 
and  there  is  evidence  tending  to  show  that 
they  agreed  to  pay  the  note,  or  to  repay  him, 
if  he  paid  it;  from  which  it  is  clear  tliat  the 
cause  of  action  on  the  latter  promise  to  repay 
arose  upon  the  payment  and  is  not  barred 
by  the  statute;  and  also  that  the  obligation 
thus  created  was  Joint,  as  well  as  several, 
av.  Code.  SS  1431,  1669. 

It  Is  further  urged  by  the  appellant  that  K 
appeared  from  the  uncontradicted  testimony 
of  T.  W.  Leonard  that  the  plaintiff  was  in- 
debted to  him  in  the  sum  of  f245,  which.  It 
is  claimed,  should  have  t>een  allowed  on  bis 
counterclaim.  But,  from  the  itrevions  evi- 
dence of  the  witness,  this  claim  seems  to  re- 
fer to  payments  made  by  him  on  the  real 
property  of  himself  and  his  codefendant  and 
was  therefore  not  due  from  plaintiff  other- 
wise than  on  the  assumption  that  he  was  the 
real  owner  of  half  the  property;  which  Is 
negatived  by  the  verdict. 

Other  points  are  made  by  the  appellant, 
but  it  will  be  sufficient  to  say  we  do  not  re- 
gard them  as  tenable. 

For  the  reasons  given,  the  order  appealed 
from  must  be  affirmed,  and  It  is  so  ordered. 


PEOPLB  T.  MONROBJ.     (Or.  831.) 
^Supreme  Court  of  California.    Dec.  17,  1002.) 

CRIMINAL  LAW  —  INTOXICATINO  LIQUORS  — 
8ALB  TO  INDIAN— TRIAL-ORDER  OP  PROOF 
— VENUB  —  BVIDBNCB  —  RBSTRICTION  —  RB. 
VIEW. 

1.  In  a  prosecution  for  selling  liqnor  te  an 
Indian,  the  admission  of  evidence  of  a  con- 
stable, who  stood  outside  defendant's  saloon 
while  the  Indian  and  another  were  iu  the 
saloon  buying  the  liquor,  that  such  constable 
KOt  a  bottle  of  whisky  from  the  Indian  after 
he  came  from  the  saloon,  and  that  the  per- 
sons present  drank  whisky  from  the  bottle,  be- 
fore evidence  of  the  Indian  that  he  bought  the 
bottle  and  contents  from  defendant  was  iutro- 
daced.  was  not  reversible  error. 

2.  Defendant  cannot  object  that  evidence  was 
not  restricted  to  a  particular  purpose  where  he 
made  no  request  to  charge  that  the  evidence 
be  so  restricted. 

3.  Where,  in  a  prosecution  for  selling  intoxi- 
ratiug  liquors  to  an  Indian,  it  was  testified 
that  defendant's  place  of  business  was  at  D., 
and  that  "tliis  took  place  in  the  connty  of  F., 
state  of  California,"  the  venue  was  sufficiently 
proved. 

4.  An  alleged  error  not  argued  will  not  be 
reviewed. 

In  banc.  Appeal  from  superior  court, 
Fresno  county;  H.  K.  Austin,  Judge. 

1 1.  Sea  Criminal  Law,  TOL  14,  Cent.  Dig.  |  16US 
vol  U,  Cent.  Die  |  S0e3. 


A.  Monroe  was  convicted  of  selUng  Ikjuor 
to  an  Indian,  and  he  appeals.    Affirmed. 

S.  J.  Hinds  and  R.  F.  George,  for  appel- 
lant Xh-ey  Ii.  Ford,  Atty.  Gen.,  and  A.  A 
Moore,  Jr.,  Dep.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  defendant  was  found 
guilty  of  selling  Intoxicating  liquor  to  on<> 
Sam  Osbom,  an  Indian,  and  fined  in  the  sum 
of  $500,  with  the  alternative  of  imprison- 
ment In  the  connty  Jail  one  day  for  each  fZ 
thereof,  and  appeals  from  the  Judgment  and 
from  an  order  denying  a  new  trial. 

The  defendant  kept  a  saloon  and  small 
store  at  Dunlap.  Dave  Works,  a  tialf-breed 
Indian,  to  whom  intoxicating  liquors  might 
lawfully  be  sold,  had  been  accused  by  the 
defendant  of  abusing  bis  privilege  by  buying 
liquor  and  giving  or  selling  It  to  the  Indians, 
and  for  that  reason,  as  he  expressed  it,  "had 
It  In  for  the  defendant"  Works  met  Sam 
Stlngley,  a  constable,  and  had  a  talk  with 
him,  and  then  got  the  Indian,  Sam  Osbom. 
to  go  with  him  to  Dunlap  to  defendant's  sa- 
loon. Stlngley,  and  another  man  named  Den- 
nis, were  stationed  in  sight  of  defendant's 
saloon  when  Works  and  Osbom  arrived,  at 
about  half  past  8  or  9  o'clock  at  night  De- 
fendant had  closed  his  saloon  and  had  lain 
down,  when  Works  called  him,  saying  be 
was  cold  and  wanted  whisky.  Defendant 
came  out  with  a  lantern  and  opened  the  sa- 
loon, and  Worica  and  the  Indian  followed  him 
in.  In  about  5  minutes  they  came  out  and 
about  150  or  200  yards  away  met  Stlngley 
and  Dennis,  who  were  near  enough  to  see 
.  them  go  In  and  come  out  of  the  saloon,  but 
could  not  see  what  occurred  Inside.  Stlngley 
found  a  bottle  of  whisky  on  the  Indian,  and 
all  four  took  a  drink.  In  this  connection  It 
may  be  stated  that  Works  and  tbe  Indian 
both  testified  that  each  bought  a  Imttle  of 
whisky,  while  defendant  testified  that  he  sold 
one  to  Works,  but  did  not  sell  any  to  tbe 
Indian. 

The  first  witness  called  for  the  prosecution 
was  Stlngley,  the  constable.  He  testified 
that  he  saw  Dave  and  the  Indian  coming  out 
of  the  saloon,  and  met  them  alK)nt  150  yards 
away.  He  was  then  asked:  "What  occur- 
red between  you  and  them  after  tbey  came 
out  of  the  saloon?"  The  defendant  objected 
that  it  was  incompetent  and  Immaterial,  tbe 
defendant  not  being  present  Tbe  objection 
was  overruled  and  defendant  excepted.  In 
response  to  this  and  other  questions,  to  which 
objections  were  made,  the  witness  was  per- 
mitted to  testify  that  he  got  a  iMttle  of 
whisky  from  the  Indian,  and  that  each  of 
the  four  persons  present  drank  from  It  and 
that  it  was  whisky.  A  motion  made  by  de- 
fendant to  strike  out  this  testimony  was  also 
denied.  Tills  evidence  was  not  offered  In  its 
natural  order.  The  Indian  should  have  first 
been  called  to  prove  that  he  bought  tbe  bot- 
tle and  contents  from  defendant  and  tben 
the  evidence  that  It  contained  whisky  w«aU 
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have  followed  In  natural  order.  But  a  fall- 
ore  to  follow  the  natural  order  of  evidence 
will  rarely,  if  at  all,  justify  a  reversal.  If 
the  defendant  desired  to  restrict  the  evidence 
to  a  particular  purpose,  be  should  have  ao 
framed  his  objection,  and  asked  an  appro- 
priate instruction  to  the  jury. 

The  objection  to  defendant's  question  put 
to  Dave  Works  upon  cross-examination, 
whether  he  bad  been  accused  of  buying  liq- 
uor and  selling  and  giving  it  to  Indians, 
should  have  been  overruled;  but  the  next 
question  which  was  more  to  the  point,  was 
answered  without  objection,  and  fully  covered 
the  ground.  The  objections  to  questions  put 
to  Works  upon  cross-examination  as  to  wheth- 
er he  was  married  to  or  living  with  a  squaw 
were  properly  sustained. 

It  Is  also  urged  that  the  venue  of  this  of- 
fense was  not  proven.  It  was  testified  by 
Stlngley  and  Dennis  that  defendant's  place 
of  business  was  at  Dunlap,  and  that  "this 
took  place  In  the  county  of  Fresno,  and  state 
of  California."    This  was  sufficient 

One  of  the  grounds  for  a  new  trial  was 
misconduct  of  the  jury.  As  this  point  is  not 
considered  of  sufficient  Importance  to  be 
argued,  it  is  not  of  sufficient  Importance  to 
be  discussed.  People  v.  Woon  Tuck  Wo,  120 
Cal.  294,  62  Pac.  833. 

The  judgment  and  order  appealed  from  are 
affirmed. 

BEATTY,  C.  J.,  did  not  participate  In  the 
foregoing  (pinion. 


EARL  ORCHARD  (X).  et  al.  T.  PAVA 
(Sac.  1,062.) 

{Supreme  Court  of  California.     Dec.  16,  1902.) 

LANDLORD  AND  TKNANT  —  tTNLAWFUL  DH- 
TAINBR— NOTICE  TO  QUIT— PRINCIPAL  AND 
AGENT  —  SIONATURB  —  COMPLAINT  —  VARI- 
ANCE—AMENDMENT. 

1.  Where  an  action  of  unlawful  detainer  la 
brought  by  the  landlord,  after  the  termination  of 
the  iMse,  under  Code  Civ.  Proc.  g  1161,  subd. 
1,  which  declares  a  tenant  guilty  of  unlawful  de- 
tainer "when  he  continues  in  possession,  after 
the  expiration  of  the  term  for  which  it  Is  let  to 
him,  without  the  permission  of  his  landlord," 
the  three-days  notice  required  by  subdivision  2 
to  terminate  a  tenancy  at  will  is  not  required  to 
be  shown. 

2.  The  right  of  re-entry  referred  to  In  Civ. 
Code,  {  TOl,  providing  that,  "when  the  right  of 
re-entry  is  siTen  to  a  lessor  in  a  lease,  such  re- 
entry may  be  made  at  any  time  after  the  right 
has  accrued,  on  three  days'  notice,"  is  the  right 

Siven  the  landlord  on  some  default  of  the  tenant 
oring  the  term,  and  not  the  right  which  be 
has  when  the  lease  is  for  a  fixed  term,  which  has 
exolred. 

3.  A  complaint  In  unlawful  detainer,  alleging 
plaintiff's  ownership,  the  lease  to  defendant  for 
a  fixed  term,  defendant's  entry  Into  possession,  a 
demand  for  possession  within  00  days  after  the 
expiration  of  the  term,  and  defendant's  continued 
possession  and  k'efusal  to  surrender,  sufficiently 
shows  tbnt  defendant  is  in  possession  without  the 
permission  of  plaintiff,  especially  in  the  absence 
of  a  special  demurrer. 

H  1.  8m  Landlord  aod  Tenant,  vol.  St,  CenL  Dis- 
f  IZU. 
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4.  Where  a  notice  by  a  landlord  to  the  tenant, 
one  week  after  expiration  of  the  lease,  to  sur- 
render possession,  was  handed  to  the  tenant's 
wife,  and  read  to  him  by  her  the  same  day,  the 
service  was  sufficient,  though  no  copy  was  mailed 
to  him. 

5.  Where,  on  the  expiration  of  a  lease  of  prem- 
ises owned  by  two  tenants  in  common,  one  of  the 
co-tenants,  who,  with  the  knowledge  of  the  lessee, 
was  acting  for  both,  signed  and  served  a  no- 
tice to  the  lessee  to  surrender  possession,  the  no- 
tice was  sufficient. 

6.  A  notice  demanding  possession  of  leased 
premises,  signed  "H.,  agent  for"  the  landlord, 
is  as  effectual  as  though  siened  with  the  land- 
lord's name  "by  H.,  Agent.*' 

7.  On  the  expiration  of  a  lease  no  particular 
form  of  notice  is  required  to  notify  the  tenant 
that  it  will  not  be  renewed,  and,  where  he  is  ex- 
plicitly Informed  in  writing  and  verbally  that  he 
cannot  continue  In  possession,  the  notice  is  suffi- 
cient. 

8.  Where,  in  an  action  of  unlawful  detainer  by 
a  landlord,  both  parties  were  mistaken  as  to  date 
of  expiration  of  the  lease,  and  believed  it  to  be 
as  alleged  in  the  complaint  until  a  written  memo- 
randum was  introduced  in  evidence,  it  was  not 
error  to  permit  an  amendment  of  the  complaint 
to  conform  to  the  proof,  though  the  motion  to 
amend  was  made  pending  a  motion  for  nonsuit 
because  of  the  variance. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sacramento 
county;  J.  W.  Hughes,  Judge.  ,. 

Unlawful  detainer  by  the  Earl  Orchard 
Company  and  another  against  M.  Fava. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

W.  A.  Oett,  for  appellant.  Hall  &  Dunn 
and  Guy  C.  Earl,  for  respondents. 

CHIPMAN,  C.  Unlawful  detainer.  The 
cause  was  tried  by  the  court  without  a  Jury, 
and  plaintiffs  had  judgment,  from  which, 
and  from  the  order  denying  his  motion  for  a 
new  trial,  defendant  appeals.  The  court 
made  the  following  findings:  That  defend- 
ant's lease  of  the  premises  In  question  was 
made  In  October,  1898,  to  commence  on  De- 
cember 1,  1898,  and  end  on  November  30, 
1809;  that  It  was  renewed  for  a  second  and 
third  year,  terminating  each  year  on  Novem- 
ber 30th,  the  third  year  terminating  Novem- 
ber 30,  1901;  that  on  December  7,  1901. 
plahitlffs  made  demand  of  defendant  In  writ- 
ing for  possession  of  said  premises,  and  on 
January  9,  1902,  they  made  another  demand 
npon  defendant  in  writing  to  deliver  up  pos- 
session; "that  no  three  days'  notice  to  quit 
and  surrender  the  posseraion  of  said  premises 
to  the  plaintiffs,  or  any  other  written  notice 
than  heretofore  found,  was  ever  served  on 
the  defendant  before  the  complaint  was  fil- 
ed"; that  defendant  refused  to  surrender 
possession  to  plaintiffs,  and  still  continues  to 
bold  and  occupy  the  premises.  It  is  further 
found  that  at  the  time  the  lease  was  first 
made  William  N.  Runyon  (now  deceased) 
and  Emma  Earl  were  the  owners  of  the 
premises,  and  at  that  time  verbally  agreed 
with  defendant  on  the  terms  for  a  three- 
years  lease,  and  the  same  wag  reduced  to 
writing,  and  was  agreed  to  by  defendant; 
that  Mrs.  Earl,  who  resided  aL  Lcml  Augales, 
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refused  to  execute  the  lease,  or  to  lease  the 
premises  for  a  term  "longer  than  one  year 
at  a  time,  and  agreed  upon  the  terms  of  said 
lease  for  the  first  year,  which  fact  was 
commnnicated  •  •  •  to"  defendant,  "and 
be  went  hito  possession  under  a  verbal  lease 
for  one  year."  As  conclusion  of  law  the 
court  found  that  plaintiffs  are  entitled  to  pos- 
session and  for  damages  In  the  sum  of  $300, 
being  treble  damages  occasioned  to  plaintiffs 
by  the  unlawful  withholding  of  the  posses- 
sion. Judgment  was  accordingly  entered. 
When  the  complaint  was  drawn,  the  written 
form  of  lease  was  not  at  hand,  and  all  par- 
ties supposed  the  term  ended  October  Slst, 
and  it  was  so  alleged  in  the  complaint  Dur- 
ing the  trial  the  written  form  of  lease  was 
discovered,  which  showed  the  termination  to 
be  November  30th,  and  on  plaintiff's  motion 
the  complaint  was  amended  accordingly,  but 
over  defendant's  objection.  Mrs.  Earl's  in- 
terest in  the  land  was  conveyed  to  the  Earl 
Orchard  Company,  plaintiff.  Mr.  Runyon 
died  in  the  lifetime  of  the  lease,  and  his 
widow  and  admlnlatratrlx  subsequently  l>e- 
came  Mrs.  Stephenson,  plaintiff.  Defendant 
interposed  a  general  demurrer  to  the  com- 
plaint, and  also  a  special  demurrer,  the  latter 
on  the  ground  of  uncertainty  and  ambiguity 
in  that  it  does  not  appear  within  what  time 
defendant  was  Required  to  surrender  posses- 
sion, nor  does  the  date  of  the  notice  ap- 
pear, nor  that  three  days  elapsed  from  the 
date  of  the  notice  until  the  commencement  of 
the  action,  nor  at  what  times  within  sixty 
days  after  the  termination  of  the  lease  the 
notices  referred  to  In  the  complaint  were 
given.  Appellant  urges  error  in  overruling 
the  general  demurrer,  as  there  is  no  allega- 
tion and  no  proof  that  the  three-days  no- 
tice specified  in  subdivision  2,  {  1161,  Code 
Civ.  Proc.,  was  given;  also  that  the  motion 
for  nonsuit  should  have  been  granted  for  the 
same  reason.  It  is  also  claimed  that  the 
complaint  does  not  affirmatively  aver  that  de- 
fendant is  in  possession  without  permission 
of  the  plaintiffs;  that  the  notices  served  were 
insufficient;  and  that  the  court  erred  in  al- 
lowing the  complaint  to  be  amended. 

1.  Was  the  three-days  statutory  notice  a 
necessary  prerequisite  to  the  action?  Plain- 
tiffs are  proceeding  under  subdivision  1,  S 
1161.  Code  Oiv.  Proc.,  which  declares  that  a 
tenant  of  real  property  for  a  term  less  than 
11  tV  Is  guilty  of  unlawful  detainer  "when  be 
continues  in  possession  •  •  •  after  the 
exphration  of  the  term  for  which  it  is  let  to 
him,  without  the  permission  of  his  landlord: 
•  •  •  but  In  case  of  a  tenancy  at  will,  it 
must  first  be  terminated  by  notice,  as  pre- 
scribed In  the  Civil  Code."  The  case  here  is 
one  of  a  lease  for  a  fixed  period,  which  ter^ 
mtnated  by  lapse  of  time,  and  is  not  a  ten- 
ancy at  will.  The  findings  meet  the  require- 
ments of  subdivision  1  of  the  section,  and  the 
facts  do  not  bring  the  case  within  the  pro- 
visions of  subdivision  2  of  that  section.  The 
three-days  notice  there  mentioned  was  not 


necessary.  Perine  v.  Teague,  66  CaL  446,  9 
Pac.  84;  Lee  Chuck  v.  Quan  Wo  Chong.  9J 
Cal.  593.  28  Pac.  45;  McKlsslck  v.  Ashby.  9» 
CaL  422,  33  Pac  729;  Kuhn  v.  Smith,  125. 
Cal.  615,  58  Pac.  204,  73  Am.  St.  Rep.  79. 
Appellant  cites  certain  cases  in  support  of 
his  contention  that,  where  there  is  a  right 
of  re-entry,  notice  must  be  given  as  provided 
by  section  791  of  the  Civil  Code.  This  right 
of  re-entry  is  not  the  right  of  entry  (or  re- 
entry, as  sometimes  mentioned)  which  the 
landlord  has  where  the  lease  Is  for  a  fixed 
period,  and  the  term  has  expired  by  limita- 
tion, but  has  reference  to  some  provision  of 
the  lease  for  its  termination  by  the  landlord 
on  default  of  the  tenant,  such  as  failure  to 
pay  rent  due,  committing  or  permitting 
waste,  or  some  other  breach  of  the  express 
provisions  of  the  lease.  See  Anderson's  Dic- 
tionary, tit  "Be-entry." 

2.  The  complaint  alleges  ownership  of  the 
premises  by  phiintiffs,  the  lease  by  defendant 
for  a  fixed  term,  the  renewal  for  a  definite 
period,  and  the  termination.  It  also  alleges 
entry  into  possession  by  defendant  under  the 
lease,  and  that  he  still  continues  to  bold  and 
occupy  the  land;  also  demand  of  possession 
after  the  term  had  expired  and  within  60  days 
thereof,  and  that  defendant  has  failed  and  re- 
fused, and  still  fails  and  refuses,  to  surren- 
der possession  to  plaintiffs,  and  that  he  still 
continues  to  hold  and  occupy  the  premises. 
We  think  this  sufficiently  shows  that  defend- 
ant is  in  possession  without  the  permission 
of  plaintiffs,  at  least  In  the  absence  of  a  spe- 
cial demurrer  for  uncertainty  in  this  regard. 

3.  We  do  not  deem  it  necessary  to  refer  t* 
all  the  evidence  as  to  the  notices  which  were 
served  on  defendant  The  notice  of  Decem- 
ber 7,  1901,  was  banded  to  defendant's  wife 
for  defendant,  and  was  by  her  read  to  and 
given  to  defendant  the  same  day,  and  be  ad- 
mitted he  received  it  It  was  not  necessary 
to  mail  a  copy  to  him.  It  was  signed  by  one 
of  the  co-tenants  only,  but  the  evidence  was 
that  the  one  who  signed  the  notice  was  act- 
ing for  both  with  defendant's  knowledge. 
The  lease  was  a  Joint  lease  by  plaintiffs  as 
co-tenants,  and  it  appeared  by  the  evidence 
that  the  plaintiff  who  did  not  sign  the  writ- 
ten notice  had  previously  informed  defendant 
that  he  could  not  have  a  renewal,  and  that 
the  other  plaintiff  had  charge  of  the  renting 
of  the  place.  The  notice  was  signed,  "A.  T. 
Hatch,  Agent  for  the  Earl  Orchard  Co.."  and 
his  authority  was  proven.  It  was  Imniaterial 
whether  the  agent  signed  for  his  principal 
"by"  himself  as  agent  or  by  himself  "for" 
his  principal.  He  speaks  for  the  principal  Id 
either  form  of  signature.  The  notice  of  Jan- 
uary 9,  1901,  was  signed  by  the  wchard  com- 
pany and  by  Mrs.  Stephenson,  but  sbe  did 
not  affix  her  title  as  administratrix.  It  Is  ob- 
jected that  for  this  reason  the  notice  was  not 
sufficient  The  objection  made  to  these  no- 
tices is  for  the  purpose  of  establishing  de- 
fendant's claim  that  he  was  holding  over  be- 
cause no  sufficient  notice  to  surrender  posses- 
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Blon  was-  given  him  within  60  days  after  the 
lease  terminated.  No  particular  form  of  no- 
tice was  required  to  apprise  defendant  of  the 
fact  that  be  could  not  have  the  lease  renewed 
In  his  favor.  The  evidence  showed  that  he 
was  not  only  served  with  these  written  no- 
tices, but  was  verbally  informed  In  very  ex- 
plicit terms  that  he  must  surrender  posses- 
sion, and  could  not  have  the  place  another 
year.    We  think  the  notices  quite  sufficient. 

4.  It  Is  urged  that  the  court  erred  in  al- 
lowing the  amendment  to  thp  complaint;  that 
the  motion  for  a  nonsuit  was  made  before 
the  amendment  was  allowed,  and.  as  the 
proofs  then  stood,  there  was  a  material  vari- 
ance, fatal  to  plaintiffs'  case,  between  the 
evidence  as  to  the  termination  of  the  lease 
and  the  allegation  In  the  complaint  of  the 
fact;  but  the  evidence  shows  that  all  parties 
were  mistaken  as  to  the  date.  When  the  fact 
was  established  by  the  written  lease,  which, 
though  not  in  effect  was  accepted  as  fixing 
terms.  It  was  within  the  discretion  of  the 
court  to  allow  an  amendment  as  to  the  date 
when  the  lease  terminated,  although  in  doing 
so  it  obviated  the  objection  raised  by  the  mo- 
tion for  a  nonsuit  We  can  discover  nothing 
In  the  record  to  indicate  that  defendant  was 
Injuriously  prejudiced  by  the  amendment. 
It  did  not  affect  the  salient  facts  at  issue,  nor 
mislead  defendant  to  his  prejudice,  so  far  as 
we  can  see.  In  fact,  the  amendment  was  of 
tbe  most  ordinary  kind,  where,  without 
cbanglng  the  nature  of  tbe  cause  of  action, 
the  pleadings  are  made  to  conform  to  the 
CTldence. 

The  judgment  and  order  should  be  affirm- 
ed. 

We  concur:    GRAY,  0.;    HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


PEOPLE  V.  FORD.     (Or.  882.) 

(Supreme  Court  of  California.     Dec.  20,  1902.) 

CRIMINAL  LAW— ROBBERY— DEFENSES  —  TEM- 
PORARY INSA.MTY— INSTRUCTIONS  —  MOTION 
IN    ARREST— APPEAL— PREJUDICIAL   ERROR. 

1.  In  a  prosecntion  for  robbery,  where  defend- 
ant pleaded  temporary  insanity,  an  instruction 
that  tbe  laws  of  tbe  state  did  not  recognize  tran- 
sitory mania  or  temporary  insanity  as  a  defense 
to  crime  was  error, 

2.  In  a  prosecution  for  robbery  defendant 
pleaded  insanity,  and  there  was  evidence  to  sup- 
port such  defense.  After  retiring,  the  Jury  re- 
turned for  furtlier  instrnction.  and  in  resi)onse 
to  qtiestious  propounded  the  couit  erroneoiissly 
stated  tliat  the  iaw  of  tbe  state  did  not  recnenize 
transitory  mania  or  temporary  insanity,  anil  re- 
penteil  such  statement  in  a  formal  instruction, 
which  was  then  re-read  to  tbe  jury.  Held,  thnt 
snih  error  was  prejnilii-inl,  and  was  not  cured  by 
other  instructions  on  the  subject,  which,  stand- 
ing alone,  were  frev  from  error. 

8.  An  appeal  from  an  order  deD.ring  a  motion 
In  arrest  of  judgment  is  not  authorized. 

T  S.  Sea  Criminal  Law,  vol.  U,  Cent.  Dig.  |  2SU. 


Department  1.  Appeal  from  stiperlor  court 
city  and  county  of  San  Francisco;  William 
P.  I^wlor,  Judge. 

Marvin  Ford  was  convicted  of  robbery, 
and  he  appeals.    Reversed. 

Tbos.  F.  Barry  and  Lee  D.  Wlndrew,  for 
appellant  Tirey  L.  Ford,  Atty.  Gen.,  A.  A. 
Moore,  Jr.,  Dep.  Atty.  Gen.,  Joseph  0.  Camp- 
bell, and  William  H.  Alford,  Asat  Dlst 
Atty.,  for  the  People. 

PER  CURIAM.  The  defendant  was  con- 
victed of  robbery,  and  appeals  from  the  judg- 
ment and  from  an  order  denying  him  a  new 
trial.  The  evidence  showed  that  the  de- 
fendant, on  tbe  loth  day  of  February,  1901, 
in  the  city  of  San  Francisco,  struck  a  China- 
man a  violent  blow  on  the  head  with  a  short 
piece  of  iron  pipe,  knocked  him  down,  and 
took  from  his  possession  a  bag  containing 
$216  In  silver,  and  fled  from  the  stairway 
where  the  act  was  committed  out  through 
the  streets  to  a  restaurant,  where  he  was  ar- 
rested. The  money  was  found  on  tils  per- 
son, and  he'  confessed  the  alleged  criminal 
act  The  facts  with  reference  to  the  forcible 
taking  of  the  money  were  not  controverted 
by  defendant  upon  tbe  trial,  but  the  sole  de- 
fense made  was  tliat  the  defendant  was  In- 
sane at  the  time  of  tbe  alleged  robbery.  Some 
time  after  the  case  was  submitted  to  them, 
the  jury  returned  Into  court  for  further  io- 
structions,  and  in  response  to  questions  pro- 
pounded by  the  jurors  they  were  distinctly 
told  by  the  court  that  "the  laws  of  the  state 
of  California  do  not  recognize  transitory  ma- 
nia or  temporary  Insanity  as  a  defense  to 
crime."  And  this  statement  was  repeated 
in  substance  in  a  formal  instruction  then 
given  by  the  court  in  addition  to  the  instruc- 
tions formerly  given  upon  the  subject  and 
then  re-read  to  the  jury.  Temporary  In- 
sanity, as  a  defense  to  crime,  is  as  fully  rec- 
ognized by  law  as  is  permanent  Insanity.  As 
an  attempt  to  lay  down  a  rule  of  law,  tbe 
instruction  was  unquestionably  unsound.  The 
prejudicial  error  of  the  instruction  is  not  ob- 
viated by  the  fact  that  the  court  gave  the 
jury  other  instructions  on  the  subject  which, 
standing  alone,  may  have  t>een  free  from  er- 
ror; for,  coming  as  this  instruction  did,  the 
jury  might  well  have  regarded  it  as  qualify- 
ing all  the  other  Instructions.  They  asked  for 
tbe  law  on  one  particular  pertinent  point,  and 
failed  to  get  it:  and,  as  there  was  evidence 
upon  which  a  theory  of  temporary  insanity 
might  have  been  plausibly  urged,  prejudice 
to  the  defendant  will  be  presumed  from  the 
error  committed. 

It  is  also  contended  that  It  was  error  for 
the  court  to  give  the  Instruction  in  substance 
cautioning  the  jury  as  to  the  defense  of  liv 
sanity  "lest  an  Ingenious  counterfeit  of  this 
mental  inlirmlty  shall  furnish  immunity  to 
guilt"  In  view  of  the  comments  by  thla 
court  on  a  similar  Instruction  in  the  recent 
case  of  People  v.  Methever,  132  CaL  326.  QA 
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Prc.  481,  this  instrucHoD  will  probably  not 
be  given  npon  a  new  trial  of  the  case.  It 
will,  therefore,  be  needless  to  further  notice 
It  here. 

We  fall  to  see  any  other  error  in  the  rec- 
ord which  might  justify  a  reversal.  The  at- 
tempted appeal  from  an  order  denying  the 
motion  in  arrest  of  Judgment  is  not  author- 
ized by  law,  and  may,  therefore,  be  disregard- 
ed. People  T.  Sansome,  98  Cal.  235,  33  Pac. 
202. 

For  the  error  pointed  out,  the  Judgment  and 
order  denying  a  new  trial  are  reversed. 


In  re  WICKERSHAM'S  BSTATEl   • 
(S.  F.  3,037,  3,167.) 

tSapreme  Court  of  CaUfomia.     Dec.  19,  1902.) 

HUSBAND  AND  WIFE— COMMUNITY  PROPBRTT 
—WILLS— CONSTRUCTION-CONTEST  —  HBIR'S 
RIGHT  TO  BE  HEARD— CONVEY ANCB  OF  BX- 
J>ECTANCY— NEW  TRIAL. 

1.  In  a  will  contest  contestants  claimed  that  a 
contract  conveying  all  their  interest  in  the  estate 
to  proponents  was  induced  by  frand.  The  court 
found  that  the  contract  was  executed  for  a  fair 
consideration,  which  contestants  had  not  offered 
to  return,  and  ttiat  contestants  were  estopped.  A 
new  trial  was  granted  on  the  ground  that  under 
a  recent  decision  the  court  was  of  opinion  tliat 
the  failure  to  return  the  consideration  was  im- 
material, and  that  the  evidence,  which  was  con- 
flicting, was  insufficient  to  justify  the  fiuding  that 
there  was  no  fraud.  Held,  that  the  granting  of 
a  new  trial  was  not  an  erroneous  exercise  of  dis- 
cretion. 

2.  Under  Code  Civ.  Proc.  K  1668,  1664,  au- 
thorizing any  person  claiming  to  be  entitled  to 
'distribution  of  any  part  of  a  decedent's  estate  to 
file  a  petition  praymg  the  court  to  declare  the 
rights  of  all  persons  to  said  estate,  and  all  inter- 
ests therein,  etc.,  the  right  of  heirs  of  a  testator 
to  be  beard  in  a  proceeding  to  contest  the  will 
cannot  be  affected  by  the  provisions  of  the  will, 
Inasmuch  as  it  is  not  operative  as  against  them 
till  the  determination  of  the  contest 

3.  Under  Civ.  Code,  §§  700,  1045,  providing 
that  a  mere  poEsibiiity  such  as  the  expectancy  of 
an  heir  apparent  is  not  deemed  an  interest  in 
property,  and  that  a  mere  possibility  not  coupled 
with  an  interest  cannot  be  transferred,  a  child 
lannot,  prior  to  his  parent's  death,  convey  his 
-expectancy  as  heir. 

4.  An  heir's  conveyance  of  his  expectant^, 
though  void  as  a  conveyance  under  Civ.  Code,  Ij 
700,  1045,  may  be  enforced  in  equity  as  an 
agreement  to  convey  by  way  of  estoppel. 

6.  Where  a  widow  renounced  her  rights  in 
community  property  after  her  husljand's  death, 
-electing  to  take  under  the  husband's  will,  and  the 
faeirs  of  the  widow  appeared  as  contestants  of  the 
dushand's  will,  allegmg  that  the  widow's  renun- 
-ciation  was  obtained  by  fraud,  the  renunciation 
-oould  not  affect  their  right  to  be  heard,  at  least 
on  the  issue  of  frand  in  its  procurement. 

6.  Testator  devised  his  residuary  estate  to  be 
divided  equally  between  his  wife  and  children, 
with  the  exception  of  one  son,  to  whom  he  stated 
he  had  advanced  a  certain  sum.  which  was  to  be 
in  full  of  that  son's  interest.  The  sum  advanced 
was  in  excess  of  the  son's  pro  rata  share  of  one- 
lialf  the  community  property,  but  much  less  than 
tiis  share  of  the  whole  community  property,  and 
•no  intention  to  discriminate  against  this  son 
was  shown.  Held,  that  it  was  not  the  intention 
■of  testator  to  dispose  of  all  the  community  prop- 
erty, but  only  his  share  thereof,  so  that  the  wid- 

t  3.  See  Agsign  meats,  vol.  t.  Cant.  Dig-  i  U;  Con- 
tracu,  vol.  U,  Cent.  Dig.  i  509. 


ow's  right  to  take  under  the  will  was  suA  incon- 
sistent with  her  right  to  one-half  the  community 
property;  and  a  renunciation  by  her  of  h-jr  in- 
terest in  the  community  property  on  the  theory 
that  she  could  not  otherwise  take  under  the  wiil 
was  void. 

Department  1.  Appeal  ttom  snp^ior  conrt 
Sonoma  county;  Albert  O.  Burnett,  Judge. 

Judicial  settlement  of  the  estate  of  I.  G. 
Wlckersham,  deceased.  From  a  decree  of 
final  distribution  under  the  wUl  of  deceflsed. 
Mrs.  Cora  Wlckersham,  individually  and  as 
guardian  of  L  6.  Wickergham.  an  Infant  heir 
of  deceased,  appeals  (S.  F.  Na  3,037);  and 
from  an  order  granting  contestants  a  new 
trial,  after  decree  for  proponents  in  tbe  pro- 
bate proceedings,  proponents  appeal  (S.  F. 
No.  8,157).  Decree  of  distribution  reversed, 
and  order  granting  new  trial  affirmed. 

Lippltt  &  Llppltt,  and  Campbell.  Metson  & 
Campbell  (Tbos.  H.  Breeze,  of  coonsel),  for 
respondents  In  S.  F.  3,0.37,  and  for  appellants 
In  S.  F.  3,157.  Francis  J.  Heney  and  Cowan 
&  JuIIiard  (C.  A.  S.  Frost,  of  counsel),  for  ap- 
pellants in  S.  F.  3,037,  and  for  respondents  in 
S.  F.  8,157. 

PER  CURIAM.  Two  appeals  are  before 
us  In  this  case,  presented,  mainly,  on  the 
same  record.  The  one  is  an  appeal  from  a 
decree  of  final  distribution  by  Mrs.  Cora 
Wlckersham,  widow  and  executrix  of  Frank 
Wlckersham,  deceased,  and  L  G.  Widrer- 
sbam,  their  son,  a  minor,  who  appears  by  bis 
mother  as  guardian;  tbe  other,  an  appeal 
by  tbe  executors  from  an  order  granting  the 
motion  of  tbe  contestants  for  a  new  triaL 
The  former  appellants  will  be  designated  in 
this  opinion  as  tbe  contestants.  The  deceas- 
ed, I.  O.  Wlckersham,  died  testate  June  20, 
1899,  leaving  an  estate  of  the  value  of  about 
$647,000,  all  of  which  was  tbe  commonity 
property  of  deceased  and  his  wife,  Lydla. 
By  tbe  terms  of  tbe  will,  after  derUlng  cer- 
tain real  and  personal  property  to  tbe  widow, 
and  small  sums  to  others,  tbe  residue  Is 
thus  disposed  of:  "The  remainder  of  my  es- 
tate, real  and  personal,  I  give,  grant,  and  de- 
vise as  follows:  To  be  divided  equally  be- 
tween my  wife  and  children,  with  the  follow- 
ing exceptions:  To  my  son  Frank  five  dol- 
lars, as  I  have  already  advanced  to  him 
about  one  hundred  thousand  dollars,  which  is 
to  be  In  full  of  all  interest  in  my  estate,"  etc.; 
tbe  other  exceptions  relating  to  deductions 
to  be  made  from  tbe  shares  of  his  son  Fred 
and  bis  daughter.  Mr&  May  Bergevln;  and. 
It  is  added,  the  remaining  child.  Lizzie,  is  not 
charged  with  any  advancement  Tbe  win 
was  presented  for  probate  by  Frederick  and 
Lizzie  Wlckersham,  two  of  the  executors 
therein  named;  the  other,  Mrs.  Lydia  Wlcker- 
sham, having  filed  her  written  renouncement 
A  written  contest  was  thereupon  filed  by 
Frank  Wlckersham,  the  excluded  heir,  bat  was 
afterwards  withdrawn,  in  pursuance  of  tbe 
written  agreement  set  out  in  the  Indings  at 
date  August  17,18m).betw^^y^^  p^ 
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ty  of  the  first  part,  and  bts  mother  and  the 
other  residuary  legatees,  as  parties  of  the  sec- 
ond part.  Thereafter,  September  5,  1899, 
the  win  was  admitted  tp  probate.  On  the 
same  day.  It  Ib  alleged  in  the  petition  of  the 
execators  for  final  distribution,  Mrs.  Lydla 
Wickersham,  widow  of  deceased,  "duly  filed 
•  •  •  In  the  matter  of  the  estate  •  •  • 
ber  written  waiver  of  her  right  to  take  ber 
share  of  the  community  property  of  the  said 
estate  under  and  by  virtue  of  the  laws  of 
California,  and  she  also,  on  said  date,  duly 
filed  her  written  election  to  take  under  and 
by  virtue  of  the  provisions  of  the  said  last 
win  and  testament  of  the  said  •••  de- 
censed."  Mrs.  Wickersham,  it  Is  further  al- 
leged, died  February  10,  1900,  and  the  set- 
tlement of  her  estate  is  still  pending.  From 
the  written  opposition  of  the  contestants  to 
tbe  petition  of  the  executors  the  facts  appear, 
among  others:  That  there  was  an  alleged  will 
of  Mrs.  I.ydla  Wickersham,  by  the  terms  of 
which,  after  some  small  legacies  (and  among 
others  one  of  $50  to  her  son  Frank),  the  resi- 
due of  her  estate  was  left  to  Frederick  and 
Lizzie  Wickersham,  the  executors  here,  and 
their  sister,  Mrs.  May  Bergevin;  that  the  will 
bad  been  admitted  to  probate,  but  was  aft- 
erwards contested  by  Cora  Wickersham  (one 
of  the  contestants  here),  as  executrix  of 
Frank  Wickersham,  on  the  grounds  of  the  In- 
competency of  the  testatrix,  and  that  the 
will  was  procured  by  fraud,  undue  Influence, 
etc.;  and  that  the  contest  was  still  pending. 
Tbe  contract  of  Frank  Wickersham  with  the 
residuary  legatees  of  his  father's  will  of  date 
August  17,  1899,  which  purports  to  convey  to 
tbe  grantees  his  interest  in  bis  father's  es- 
tate, and  his  expectant  interest  in  the  es- 
tate of  his  mother,  then  living,  and  the  waiv- 
er or  election  of  Mrs.  Tiydia  Wickersham, 
alleged  In  the  executors'  petition,  are  also  at- 
tacked on  the  ground  of  fraud  and  undue  in- 
fluence. No  questions  arise  as  to  the  suffi- 
ciency of  tbe  contestants'  allegations  to  sup- 
port their  grounds  of  contest  of  the  will,  or  of 
tbe  other  documents  in  question,  and  It  will 
therefore  be  unnecessary  to  enter  into  detail 
with  regard  to  them.  Written  objections 
were  interposed  by  the  executors  to  the  con- 
testants' being  heard,  on  the  general  ground 
that  they  were  not  parties  In  interest  in  the 
estate  of  I.  G.  Wickersham,  and  more  es- 
pecially on  the  ground  of  the  alleged  convey- 
ance of  Frank's  Interest  In  the  estate  of  his 
father,  and  expectant  Interest  in  that  of  his 
mother. 

In  view  of  the  case  as  taken  by  the  court 
below,  the  controlling  question  was  as  to  the 
right  of  the  contestants  to  be  heard  in  tbe 
proceedings,  and  this  again  was  regarded  as 
turning  upon  the  effect  of  the  contract  last 
mentioned.  Accordingly  the  only  issues  tried 
In  the  case  were  those  relating  to  the  va- 
lidity and  effect  of  this  contract  or  convey- 
ance, and  upon  these  the  court  found  that  the 
contract  was  duly  executed,  without  fraud, 
duress,  or  undue  influence  on  the  part  of  the 


grantees,  and  In  consideration  of  the  sum  or 
$28,000,  therein  named;  that  the  consider- 
ation was  adequate,  and  tbe  contract  fair  Id 
all  Its  parts;  and  that  the  consideration  haA 
not  been  repaid  or  tendered  to  tlie  grantees. 
From  these  facts  the  court  found,  as  conclu- 
sion of  law,  that  the  contestants  "are  estoiK 
ped  from  contesting  any  matters  In  the  es- 
tate of  I.  G.  Wickersham,  deceased,"  and  the- 
decree  already  referred  to  was  entered.  Aft- 
erwards, on  the  motion  of  the  contestants,  a 
new  trial  was  granted,  on  the  grounds:  First, 
that,  upon  the  authority  of  tbe  decision  in 
More  V.  More,  133  Cal.  489,  65  Pac.  1044,  the 
court  had  come  to  be  of  the  opinion  that  the 
failure  of  Frank  Wickersham  or  of  the  con- 
testants to  return  the  consideration  received 
under  the  contract  was  an  Immaterial  cir- 
cumstance; and,  secondly,  and  principally, 
on  the  ground  that  the  evidence  was  insuffi,>- 
clent  to  Justify  the  finding  that  the  contract 
was  not  procured  by  fraud.  The  new  trial, 
we  think,  was  rightly  granted  on  the  grounds 
stated  in  the  opinion  of  tbe  court  below,  If 
not  on  others.  Garwood  v.  Garwood,  29  Cal. 
520.  Tbe  facts  alleged  by  tbe  contestants,  if 
true,  are  abundantly  sufficient  to  support  tbe- 
contentlon  that  the  contract  In  question  wa» 
obtained  from  Frank  Wickersham  by  frauct 
and  undue  Influence  used  by  the  grantees 
other  than  his  mother;  and  the  evidence  In 
the  case,  if  not  sufficient  to  establish  con- 
clusively this  contention,  was,  to  say  the  least, 
conflicting.  We  cannot  say,  therefore,  that 
the  court  went  beyond  Its  discretion  In  grant- 
ing the  contestants  a  new  trial,  and  the  order 
must  therefore  be  affirmed. 

Some  further  observations  will,  however, 
be  necessary  with  a  view  to  tbe  future  prog- 
ress of  the  case.  These  relate,  severally,  to 
the  win  of  Lydla  Wickersham,  to  the  con- 
tract of  Frank  Wickersham,  and  to  the  re- 
nouncement or  waiver  by  the  former  of  ber 
interest  In  the  community  property.  With 
regard  to  tbe  will,  it  is  clear  that  it  cannot  in 
any  way  affect  the  proceedings  here.  Wheth- 
er the  will  is  valid  or  not  is  yet  to  be  de- 
termined, and  until  then  the  rights  of  con- 
testants remain  unaffected.  They  are  the 
one  an  heir,  the  other  the  executrix  of  an 
heir,  of  the  deceased,  and  as  such  they  are 
authorized  to  participate  In  the  proceedings 
for  distribution.  Code  Civ.  Proc.  §{  1663, 
1B64.  Nor  can  their  right  to  appear  In  the 
matter  be  affected  by  the  will,  which,  as  to 
them,  can  become  operative  only  upon  the 
determination  of  the  pending  contest.  Mc- 
Daniel  v.  Pattison,  98  Cal.  OT,  32  Pac.  805; 
Morgan's  Max.  "Haeres  haeridis  mel  est 
mens  haeres,"  p.  93.  As  to  the  contract  of 
Frank  with  the  residuary  legatees,  that 
doubtless  operated  to  transfer  to  the  grantees 
his  then  existing  Interest  in  bis  father's  es- 
tate; but,  so  far  as  it  purported  to  convey 
his  expectant  Interest  In  his  mother's  estate, 
it  was  legally  void;  nor  could  It  operate  to 
transfer  to  the  grantees,  upon  the  death  of 
Mrs.  Wickersham,  the  legal  interest  of  the- 
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grantor  lu  ber  estate.  Cly.  Code,  11  700, 
1045;  In  re  Garcelon's  Estate,  101  CaL  581 
et  seq.,  38  Pac.  414,  32  L.  H.  A.  593,  43  Am. 
8t  Rep.  134;  2  Story,  Bq.  Jur.  §  1040b;  2 
Pom.  Eq.  Jur.  {  903.  He  tberefore  stUl  re~ 
malned  tbe  legal  owner  of  that  bitereat  and 
of  tbe  resulting  Interest  In  bis  fatber's  estate, 
and  tbe  contestants,  as  bis  representatives, 
were  entitled  to  assert  It.  A  contract  of  tbis 
cbaracter,  made  on  adequate  consideration, 
and  otherwise  unobjectionable,  may  be  en- 
forced in  equity  as  an  agreement  to  convey, 
or  by  way  of  estoppel  or  otberwise;  but  sucb 
questions  are  for  the  court  having  exclusive 
cognizance  of  tbe  widow's  estate  to  deter- 
mine, for  upon  that  court  exclusively  de- 
volves tbe  Jurisdiction  to  determine  tbe  per- 
sons entitled  to  distribution,  and  the  Involved 
questions  of  tbe  validity  of  tbe  will,  and  of 
tbe  right  of  tbe  contestants  to  be  beard  in 
opposition  to  It.  Nor  can  these  questions  be 
prejudiced  In  this  proceeding.  Tbe  contract, 
tberefore,  whether  it  be  successfully  impeach- 
ed for  fraud,  or  the  contrary,  can  have  no 
bearing  on  tbe  right  of  tbe  contestants  to  be 
beard  in  this  proceeding.  Nor  can  tbe  sup- 
posed waiver  by  tbe  widow  of  her  rights  In 
tbe  community  property,  and  her  election  to 
take  under  tbe  will,  in  any  way  affect  tbe 
right  of  contestants  to  be  beard;  for  their 
claim  Is  that  it  was  obtained  by  fraud  and  un- 
due influence,  and  tbeir  right  to  be  heard  on 
this  Issue  Is  at  least  clear.  But,  beyond  this, 
it  is  clear  that  the  so-called  election  or  waiv- 
er was  wholly  void.  This  appears  on  tbe 
face  of  tbe  document  itself,  which  is  as  fol- 
lows: "I,  tbe  undersigned,  widow  of  I.  G. 
VVIckersbam,  having  read  bis  will  hereto- 
fore filed  herein  for  probate,  and  knowing 
its  contents,  do  hereby  declare  that  it  is  my 
desire  that  bis  wishes  be  In  every  respect 
regarded.  I  hereby  renounce  all  and  any  of 
my  community  rights  in  tbe  said  estate,  and 
in  all  and  any  community  property  made  or 
accumulated  after  our  marriage,  and  I  here- 
by elect  to  take  tbe  share  given  and  de- 
vised me  under  and  by  my  husband's  will, 
and  I  waive  all  other  rights  in  our  property 
that  I  would  have  as  bis  surviving  wife,  and 
I  further  most  respectfully  petition  and  re- 
quest that  my  said  husband's  wishes  be  ad- 
hered to  and  followed.  Dated  August  2, 
1889.  Lydia  Wickersbam."  It  Is  clear  from 
tbe  terms  of  this  instrument  that  it  was  not 
intended  as  a  gift  or  conveyance  to  tbe  oth- 
er legatees,  but  that  tbe  sole  Intent  was  to 
make  an  election  between  tbe  legacy  made 
to  her  in  the  will  of  ber  husband  and  ber 
supposed  Inconsistent  right  to  her  moiety  of 
tbe  community  property,  and  tbe  sole  motive 
a  desire  to  conform  to  ber  husband's  sup- 
posed wishes  in  the  matter.  The  instrument 
is  tberefore  to  be  regarded  merely  as  tbe  ex- 
ercise of  a  supposed  election  devolving  on 
the  widow,  and,  unless  valid  for  that  pur- 
pose, as  Incftectual.     But  in   fact  there  is 


nothing  in  tbe  terms  of  the  will  to  Indicate 
an  Intention  on  tbe  part  of  the  testator  to 
dispose  of  the  widow's  share  of  the  com- 
munity property.  Beard  v.  Knox,  5  CaL  256, 
63  Am.  Dec.  125;  Payne  v.  Payne,  18  CaL 
299;  In  re  Silvey's  Estate,  42  Cal.  210:  King 
V.  Lagrange,  50  CaL  328;  In  re  Prey's  Estate, 
52  CaL  658;  In  re  Gwin's  Estate,  77  CaL 
313,  19  Pac.  527;  In  re  Gllmore's  Estate,  81 
Cal.  240,  22  Pac.  655;  In  re  Smith's  Estate. 
108  CaL  119,  40  Pac.  1037;  Story,  Eq.  Jur.  S 
1080  et  seq.  But  rather,  as  Is  cogently  ar- 
gued by  counsel  for  coutestnnts,  from  tbe 
reason  given  by  tbe  testator  for  excluding 
his  son  Frank  from  tbe  bequest  to  tiis  "wife 
and  children,"  tbe  contrary  is  indicated,  tbe 
reason  Ijeing  that  be  had  already  advanced 
him  about  $100,000.  which  amount,  though 
in  excess  of  one-flfUi  of  tbe  half  of  tbe  com- 
munity property,  was  much  less  than  one- 
fifth  of  tbe  whole;  for  there  is  nothing  in 
the  will  to  indicate  any  intention  to  discrimi- 
nate against  Franlc,  and  the  contrary  Intent 
is  apparent  The  widow  was,  tberefore.  not 
put  to  an  election,  and  it  Is  clear  that  the' 
document  was  executed  under  a  misappre- 
hension of  her  rights.  2  Story,  Eq.  Jur.  S! 
1097,  1098;  1  Pom.  Eq.  Jur.  Si  511,  512; 
Kidney  v.  Coussmaker,  12  Yes.  136.  Omit- 
ting, therefore,  other  objections  urged  to  the 
validity  of  tbe  alleged  election  of  tbe  widow 
to  take  under  tbe  wlU,  It  Is  clear  that  tbe 
case  was  not  one  In  which  she  was  put  to 
an  election,  and  that  her  title  to  one-balf 
of  tbe  community  property  was  not  affected. 
Her  estate  was,  tberefore,  entitled  to  one- 
half  the  community  property  and  one-fourth 
tbe  remainder,  and  it  was  error  to  distribute 
to  It  one-fourth  of  the  whole  only. 

We  have  considered  above  tbe  effect  of  tbe 
contract  or  conveyance  of  Frank  Wickersbam 
to  the  residuary  legatees— assuming  it  to  l>e 
valid— npon  bis  rights  in  the  estate  as  tbe 
immediate  heir  of  bis  father,  but  have  not 
thought  It  necessary  to  determine  what  wQl 
be  tbe  effect  of  its  rescission  on  bis  rights  bi 
case  it  should  be  found  by  the  court  that  the 
contract  was  fraudulently  obtained.  Wheth- 
er, in  such  case,  tbe  court  would  have  juris- 
diction to  afford  the  contestants  equitable 
relief  by  converting  the  residnary  legatees 
into  trustees  towards  tbem,  or  otherwise  (In 
re  Davis'  Estate,  136  Cal.  300,  69  Pac  41^, 
is  an  Important. question,  but  it  is  not  pre- 
sented on  tbe  present  appeals;  and,  as  It 
seems  probable,  from  the  record  now  before 
us.  that  tbe  advancements  of  the  testator  to 
bis  son  Frank  In  the  lifetime  of  tbe  former 
amounted  to  more  than  tbe  latter  would  have 
been  entitled  to  as  heir,  it  Is  not  probable 
that  It  will  arise  in  tbe  further  progress  of 
the  case.    It  Is  tberefore  left  imdetermined. 

For  tbe  reasons  given,  tbe  order  or  decree 
of  distribution  appealed  from  must  be  re- 
versed, and  the  order  granting  tbe  rootioD 
for  a  new  trial  affirmed;  and  it  Is  so  ordered. 
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In  re  WICKBRSHAM'S   ESTATE. 

(S.  F.  2,8T3,  2,874.) 

KSnpreme  Court  of  California.     Dec.  19,  1902.) 

HUSBAND  AND  WIFE— COMMUNITY  PROPERTY 

—DEATH  OF  HUSBAND— ORDER  OF  SALHS— 

REaUUARlTY-APPEALf— PARTIES. 

1.  A  husbaod  has  do  power  to  provide  io  his 
irill  for  a  Bale  of  community  property  except 
■to  pay  debts. 

2.  An  executor's  return  of  sale  of  community 
{iroperty  under  a  power  in  the  husband's  will  ia 
defective  where  it  fails  to  show  that  the  prop- 
-erty  wag  sold  for  the  payment  of  debts,  though  it 
appears  that  it  was  sold  under  the  power  in  the 
■will. 

3.  A  wife's  interest  in  community  property  is 
adverseb'  affected  by  a  sale  theieof  under  a  pow- 
er in  her  husband's  will. 

4.  Under  Code  Civ.  Proc.  §S  153,  mO,  956, 
.1)roTiding  that  the  notice  of  appeal  shall  state  the 
Judgment  order,  or  specitic  part  thereof,  appeal- 
-ed  from,  and  that  the  court  on  appeal  from  a 
Judgment  may  review  the  verdict  or  dedsion  and 
any  intermediate  order  or  decision  which  involves 
4he  merits  or  affects  the  judgment,  the  court  on 
appeal  from  an  order  of  sale  of  community  prop- 
-erty  under  a  power  in  the  husband's  will,  can 
review  error  in  including  the  wife's  interest  in 
the  order,  though  it  was  correct  as  to  the  inter- 
-est  of  the  husband. 

6.  On  appeal  from  an  order  of  sale  of  com- 
munity property  under  a  puwer  in  the  husband's 
■will  on  the  ground  that  the  wife's  interest  in 
■the  property  was  erroneously  included,  the  ex- 
-ecutors  of  the  husband  could  not  represent  the 
■wife's  estate,  their  interest  being  adverse. 

6.  Under  Code  Civ.  Proc.  i  1452,  providing 
"that  heirs  or  devisees  may  themselves,  or  jointly 
■with  the  executor,  maintain  an  action  for  the 
ijossession  of  real  estate  or  to  quiet  title  to  the 
aame,  the  heirs  of  a  deceased  person  are  entitled 
"to  all  actions  and  defenses  necessary  to  the  pro- 
jection of  their  property,  except  those  depending 
on  the  right  of  possession:  and  hence  the  heirs  of 
-a  deceased  wife  are  entitled  to  prosecute  an  ap- 
peal from  an  order  obtained  by  the  executors 
of  the  husband  for  the  sale  of  community  prop- 
.erty  under  a  power  in  the  husband's  wUL 

Department  1.  Appeal  from  superior  court, 
^Sonoma  county;  Albert  O.  Burnett,  Judge. 

Judicial  settlement  of  the  estate  of  I.  O. 
'Wickersbam,  deceased.  From  orders  confirm- 
ing sales  of  certain  realty  by  the  executors, 
Mrs.  Cora  Wickersham,  as  executrix  of  Frank 
"Wickersbam,  and  guardian  of  I.  O.  Wicker- 
sham, an  infant,  appeals.    Reversed, 

Francis  J.  Heney  and  Co^wan  &  Jullliard, 
■for  appellant  LIppItt  &  LIppitt  and  Campbell, 
Metson  &  Camptiell,  for  respondents. 

PER  CURIAM.  Tbese  are  appeals  from 
-orders  of  the  court  confirming  sales  of  real  es- 
tate made  by  the  executors  under  a  power  of 
-sale  In  the  will  of  deceased.  They  Involve 
the  same  questions,  and  are  submitted  on  the 
«ame  briefs.  In  what  we  have  to  say  tbe  for- 
tner  appeal  is  directly  referred  to,  but  the 
'decision  ■will  apply  to  both.  Tbe  appellants 
are  the  same  as  the  appellants  in  tbe  case  of 
tbe  same  title,  S.  F.  No.  3.037,  and  as  tbe 
respondents  in  case  S.  F.  No.  3.157,  Just  decld- 
-ed  (70  Pnc.  1076);  and  as  in  those  cases  the 
principal  question  Involved  is  as  to  their  right 
to  be  beard  in  opposition  to  tbe  sale.  On  this 
-question  tbe  court  held  tbe  negative.  But  tbe 
-case  presented  by  tbe  appellant's  written  op- 


position to  tbe  sale  is  substantially  the  same 
as  presented  in  tbe  former  cases,  and  on  the 
authority  of  tbe  decision  there,  and  under  tbe 
provisions  of  section  1553,  Code  Civ.  Proc, 
this  ruling  of  the  court  must  be  held  to  be 
erroneous. 

It  Is  objected,  however,  by  the  respondents' 
counsel,  that  the  appellant's  opposition  does 
not  show  that  the  order  was  In  fact  erroneous, 
which  Is  apparently  the  case.  But  assuming 
the  objection  to  be  material.  It  is  answered 
by  tbe  fact  that  tbe  executors'  return  of  sale 
Is  Itself  materially  defective  in  failing  to  show 
that  the  sale  was  made  for  the  payment  of 
debts,  for  wblcb  alone  they  were  authorized 
to  sell.  Sharpe  v.  Loupe,  120  Cal.  89,  52  Pac. 
134,  586.  Tbe  petition  does.  Indeed,  allege 
that  the  sale  was  made  under  tbe  powers  of 
the  will,  and  ordinarily  this  would  be  suffi- 
cient (Code  Civ.  Proc.  {i  1661,  1562);  but 
where  tbe  property  sold  Is  community  prop- 
erty this  is  not  so,  for  It  Is  a  cardinal  rule  of 
practice  that  the  decision  of  the  court  Is,  or  at 
least  ought  to  be,  merely  the  application  of 
the  law  to  tbe  facts  presented  to  it  and  that 
In  the  absence  of  facts  Justifying  It,  tbe  deci- 
sion Is  at  least  erroneous^  But  tbe  testator 
had  no  power  to  authorize  the  sale  of  his 
wife's  Interest  except  for  payment  of  debts 
(Sharpe  v.  Loupe,  supra);  and  hence,  as  It 
appears  from  tbe  appellant's  allegations  that 
the  property  sold  was  community  property, 
the  return  Is  insufficient  to  show  the  executors' 
power  to  sell,  which,  to  Justify  the  action  of 
tbe  court,  should  have  been  made  to  appear. 

Other  points  made  by  respondents  seem 
hardly  to  require  consideration.  Thus  It  is 
objected  that  assuming  the  correctness  of  ap- 
pellant's contention,  tbe  sale  could  not  affect 
tbe  wife's  Interest  in  the  community  property. 
But  tbe  contrary  Is  expressly  held  In  the 
case  of  Sharpe  v.  Loupe,  cited  above.  The 
case  of  King  v.  Lagrange,  60  Cal.  328,  hold- 
ing the  contrary,  involved  tbe  construction  of 
tbe  law  as  It  stood  in  1853,  of  which  It  may 
have  been  a  correct  exposition.  Otherwise 
Its  authority  must  give  way  to  that  of  the  lat- 
er decision.  Still  less  can  the  objection  tie 
entertained  that,  the  appeal  being  from  tbe 
whole  order  of  sale,  and  the  sale  being  valid 
as  to  the  husband's  interest  the  order  can- 
not be  reversed  because  the  wife's  Interest 
was  erroneously  '  Included.  Anything  that 
may  be  reviewed  on  appeal  from  a  part  of  a 
Judgment  may  be  reviewed  also  on  an  appeal 
from  tbe  whole  Judgment,  though  the  converse 
Is  not  true.  Code  Civ.  Proc.  i§  153,  940,  956. 
Again,  still  less  can  the  point,  waived  and  yet 
argued  In  one  of  tbe  briefs,  be  maintained 
that  the  executors  alone  could  represent  tbe 
estate  of  Lydia  Wickersham  In  the  present 
proceeding.  As  to  themselves,  occupying  as 
they  did  a  position  hostile  to  that  estate,  they, 
at  least  could  not  represent  it  Townsend  v. 
Tallant  33  Cal.  52,  91  Am.  Dec.  617;  Norton 
V.  Walsh,  94  Cal.  5(i4,  29  Pac.  1109.  On  the 
other  band,  tbe  heirs  of  a  deceased  person  suc- 
ceed at  once  to  their  respective  i 
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which  It  follows,  as  in  the  case  of  other  own- 
ers, .they  are  entitled  to  all  actions  and  de- 
fenses necessary  to  the  protection  of  their 
property,  except  those  depending  on  the  right 
of  possession;  which,  as  essential  to  the  per- 
formance of  their  functions,  are  exclusively 
rested  in  the  executor.  Code  Civ.  Proc.  { 
1452;  Bates  t.  Howard,  105  Cal.  183,  38 
Pac.  715. 

For  the  reasons  given,  the  orders  appealed 
from  in  the  two  cases  must  be  reversed,  and 
it  la  BO  ordered. 


HILMER  et  al.  t.  HILLS  et  at.    (S.  V.  2,586.) 

(Supreme  Court  of  California.     Dec.  19,  1002.) 

CASH  SALES— PASSING  OF  TITLE— DBLIVBRT 
TO  CARKIEK  —  PAYMENT  OF  PRICE  —  DIVER- 
8I0N  OF  PROPERTY  BY  SELLER-CONVER- 
SION. 

1.  PiaintiCb,  who  bad  been  Id  the  babit  of  buy- 
ing produce  from  S.  through  a  broker,  purchased 
a  car  of  butter  and  eggs  from  S.  direct.  The 
sale  was  for  cash  ou  delivery,  but  S.,  iu  accord- 
ance with  bis  custom,  shipped  the  goods  to  plain- 
tiffs by  a  carrier  designated  by  toe  latter,  and 
agreed  to  send  a  draft,  with  the  bill  of  lading  at- 
tached, through  a  bank,  so  that  it  would  reach 
plaintiffs  at  about  Ae  same  time  the  goods  arriv- 
ed; but  by  mistake  the  bill  of  lading  was  inclosed 
in  a  letter  containing  an  iuvoice  of  the  shipment. 
Before  the  arrival  of  the  goods,  the  broker,  by 
communicating  with  S.,  procured  him  to  divert 
the  shipment;  and,  under  S.'s  orders,  the  carrier 
delivered  the  car  to  the  broker,  who  sold  tiie 
goods  to  others.  Plaintiffs  demanded  possession 
of  the  goods,  which  was  refused,  hut  never  paid 
or  tendered  either  the  price  or  the  freight  to  S. 
or  to  defendants,  who  obtained  the  goods.  Held 
that,  since  the  sale  was  for  cash  on  delivery,  no 
title  passed  to  plaintiffs,  and  they  were  therefore 
not  entitled  to  maintain  conversion. 

2.  Where  goods  were  sold  for  cash  on  deliveir, 
the  fact  that  the  goods  were  delivered  to  a  car- 
rier designated  by  the  buyer,  before  the  price 
was  paid,  did  not  operate  to  transfer  the  title 
to  the  gooda  without  payment  of  the  price. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  J.  C.  B.  Hebbard,  Judge. 

Action  by  Fred  L.  Hilmer  and  others 
against  Austin  H.  HUla  and  others.  From  a 
judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Affirmed. 

Mullany,  Grant  &  Cushing,  for  appellants. 
M.  S.  Eisner,  Relnstein  &  Eisner,  and  My- 
rick  &  Deering,  for  respondents. 

GRAY,  C.  This  Is  an  action  to  recover 
$.3,565  damages  for  the  alleged  unlawful  con- 
version of  a  car  load  of  butter  and  eggs.  On 
a  trial  before  the  court  without  a  Jury,  the 
findings  and  Judgment  were  in  favor  of  de- 
fendants. The  plaintiffs  appeal  from  the 
Judgment,  and  from  an  order  denying  them 
a  new  trial. 

Appellants  attack  the  finding  of  the  court 
to  the  effect  that  the  plaintiff  was  not  the 
owner  of  the  goods  In  question,  and  was  not 
entitled  to  the  possession  thereof.  The  facts 
are  not  in  dispute,  but  the  question  is,  do 
these  facts  show  a  sale  of  the  goods,  so  far 
executed  as  to  pass  the  title  to  Uilmer  et  al., 


or  was  there  a  mere  unexecuted  agreement 
for  the  sale  thereof?  The  facts  are.  Id  sub- 
stance, as  follows:  In  and  prior  to  May,  1898, 
the  plaintiffs  were  doing  business  as  commis- 
sion merchants  and  dealers  In  butter  and 
eggs  in  the  city  of  Sao  Francisco.  At  the 
same  time,  defendants  Hills  Bros,  were  deal- 
ing in  the  same  kind  of  goods,  and  defendant 
Frank  E.  Booth  was  a  broker  dealing  in  like 
goods  in  San  Francisco.  For  some  time  prior 
to  May,  1808,  the  plaintiffs  had  t>een  buying 
eggs  and  butter  from  one  John  Stewart,  of 
Concordia,  Kan.,  through  defendant  Bootli, 
as  a  broker  for  Stewart  In  May,  1898,  plain- 
tiff Hilmer  went  to  the  place  of  business  of 
John  Stewart,  at  Concordia,  Kan.,  and  nego- 
tiated with  Stewart  alx>ut  buying  goods  di- 
rect from  Stewart  Stewart  said  he  was  will- 
ing to  deal  direct  with  Hilmer,  and  tbey  ne- 
gotiated about  the  sale  of  the  car  load  of 
goods  in  suit  Prices  were  quoted  by  Stew- 
art and  goods  pointed  out  to  Hilmer,  the 
same  as  or  similar  to  those  actually  shipped 
and  in  controversy.  Hilmer  said  he  would 
wire  his  partners,  and  If  prices  were  satis- 
factory he  would  order  the  goods.  The  freight 
on  the  shipment,  if  made,  was  to  l>e  paid  by 
Hilmer,  and  he  designated  the  Union  Pacific 
Railway  as  the  route  of  shipment.  Hilmer 
offered  to  honor  a  sight  draft  for  tbe  goods, 
but  Stewart  did  not  require  this,  but  stated 
that  be  would  draw  on  Hilmer  by  tbe  time 
tbe  goods  reached  San  BVancisco,  according 
to  his  prior  custom  in  dealing  with  tbe  firm 
of  which  Hilmer  was  a  meml)er.  As  to  for- 
mer dealings  HUmer  testifies:  "In  our  pre- 
vious transactions  with  Stewart  the  goods 
were  shipped  subject  to  our  Inspection  here. 
They  were  cash  if  the  eggs  were  all  right 
which  they  were  most  always.  Tbe  terms 
were  cash  on  delivery  if  the  eggs  were  all 
right  I  don't  think  we  bad  prior  to  that  time 
received  from  Mr.  Stewart  an  invoice  and 
bill  of  lading  at  the  same  time.  It  was  his 
custom,  in  dealing  with  our  firm,  to  send  an 
Invoice  ahead  of  the  bill  of  lading  and  draft 
Tbe  bill  of  lading  and  draft  came  together, 
and  when  we  received  the  bill  of  lading  we 
paid  the  draft  after  we  got  the  eggs.  They 
were  shipped  open.  The  bills  of  lading  and 
drafts  were  sent  through  the  banks,— I  don't 
know  Just  which  htmik,  but  to  sonae  bank,— 
and  we  would  call  and  accept  the  draft  It 
was  not  necessary  for  us  to  get  tbe  bill  of 
lading,  because  the  goods  were  shipped  open 
to  us.  In  every  Instance  in  which  we  dealt 
with  Mr.  Stewart  he  sent  a  bill  of  lading, 
with  a  draft  attached,  to  a  bank  In  San  Fran- 
cisco, but  we  took  delivery  of  the  goods  l)e- 
fore  we  paid  the  draft  When  Stewart  ship- 
ped us  goods,  we  got  them  without  the  bill  of 
lading.  The  railroad  company  requires  a 
bond  upon  the  delivery  of  tbe  goods.  We  bad 
given  the  Southern  Pacific  Company  a  bond 
under  which  we  could  get  freight  consigned 
to  us  without  a  bill  of  lading.  That  bond  was 
supposed  to  take  the  place  of  the  bill  of  inkl- 
ing.    Tbe  railroad  company  had  tbe  right 
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however,  If  they  saw  fit,  to  call  for  the  bill 
ot  lading."  After  having  discussed  prices 
and  terms  of  the  prospective  purchases,  Hll- 
mer  left  Concordia,  and  went  to  Abilene, 
Ean.,  and  there  wired  his  partners,  at  San 
Francisco,  as  to  Stewart's  prices,  and,  on  re- 
ceiving an  answer  directing  hlin  to  buy,  tele- 
graphed to  ship  the  goods.  Stewart  answered 
by  two  telegrams,  in  the  former  of  Which  he 
Bald,  "Think  can  ship  you  car;  will  wire 
positively  to  Manhattan,"— in  the  latter  of 
which,  dated  May  12,  1898,  he  stated:  "Will 
ship  you  car  Saturday  or  Monday  as  per  your 
to-day's  wire."  On  May  16.  1898,  Stewart 
did  ship  the  car  of  goods  in  controversy  by  the 
Union  Pacific  system  of  railways  (a  common 
carrier),  and  receiver  therefor  a  bill  of  lad- 
ing. The  goods  were  transported  to  San 
Francisco,  where  they  arrived  on  or  about 
May  25,  1898.  The  bill  of  lading  names  Hil- 
mer,  Bredhoff  &  Scbulz  as  the  consignees  of 
the  goods.  Stewart,  on  receiving  the  bill  of 
lading,  wrote  a  letter  to  Hilmer,  Bredhoff  & 
Scbulz,  at  San  Francisco,  in  which  he  said: 
"Inclosed  please  find  invoice  for  car  shipped 
you  yesterday  as  sold  to  your  F.  L.  Hilmer, 
who  was  here  a  few  days  ago.  After  car  has 
bad  sufficient  time  to  reach  there  ahead  of 
the  draft,  will  draw  on  you  for  amount  ot  In- 
Tolce,  attaching  bill  of  lading  thereto."  The 
Invoice  Inclosed  Is  on  a  billhead  of  Stewart, 
and  purports  to  be  a  statement  of  goods 
bought  by  Hilmer,  Bredhoff  &  Scbulz  from 
John  Stewart,  "terms  cash."  Stewart  also 
forwarded  the  bill  of  lading  thus  received  for 
the  goods  to  Hilmer,  Bredhoff  &  Scbulz  In  the 
same  letter  with  the  Invoice.  This  he  un- 
doubtedly did  by  mistake.  Stewart  states 
that,  although  he  sent  the  bill  of  lading  di- 
rect by  mistake,  he  drew  a  draft  on  Hilmer 
et  al.  on  or  about  May  18,  1898,  through  the 
First  National  Bank,  Concordia.  This  draft 
was  never  presented  for  payment  to  Hilmer 
et  aL  While  the  goods  were  in  transit  to 
San  Francisco,  defendant  Booth  appears  on 
the  scene.  In  bis  deposition  taken  at  Con- 
cordia, Kan.,  Stewart  says:  "When  I  made 
the  sale  to  Hilmer,  it  was  because  he  told 
me  be  had  a  little  dispute  with  Booth,  and 
did  not  care  to  make  any  purchases  through 
him."  Stewart  wrote  Booth,  informing  him 
that  he  had  sold  direct  to  Hilmer.  On  receipt 
of  this  letter.  Booth  wired  Stewart,  demand- 
ing that  Stewart  divert  the  car  to  him  (Booth), 
as  he  did  not  want  Stewart  to  make  any  sales 
other  than  through  him.  The  railroad  com- 
pany required  a  bond  from  Stewart,  to  in- 
demnify it  from  loss,  before  It  would  divert 
the  goods  to  Booth.  When  the  goods  arrived 
at  San  Francisco,  Hilmer  et  al.  demanded  pos- 
session thereof  from  the  railroad  company, 
which  was  refused,  and  the  company  stated 
that  It  had  already  delivered  the  goods  to 
other  parties.  The  goods  had  in  fact  already 
been  delivered  to  defendant  Booth.  Demand 
was  made  on  the  defendants  for  the  posses- 
sion of  the  goods,  which  was  refused,  and 
this  action  was  thereafter  commenced  against 


Hills  Bros,  and  Booth.  No  payment  for  the 
goods  or  for  the  freight  was  ever  made  or 
tendered  by  plaintiffs  to  Stewart  or  either 
of  defendants,  or  at  all.  It  seems  to  be  con- 
ceded that,  the  bill  of  lading  having  been  for- 
warded by  mistake,  the  case  should  be  treat- 
ed as  if  the  bill  had  been  attached  to  the 
draft,  and  forwarded  with  it  to  the  bank  in 
San  Francisco,  in  accordance  with  the  pre- 
vious custom  of  the  parties. 

The  appellant  himself,  as  will  be  seen  by 
the  foregoing  statement,  testified  to  facts 
showing  clearly  that  the  sale  was  for  cash, 
and  it  was  so  clearly  understood  between  the 
parties  thereto.  This  Is  apparent  not  only  from 
the  direct  testimony  of  one  of  the  appellants, 
but  It  also  clearly  appears  from  Stewart's  let- 
ter bicloslng  the  invoice.  Stewart  was  go- 
ing to  forward  the  draft  and  bill  of  lading 
so  that  tliey  would  reach  plaintiffs  about  the 
same  date  of  the  arrival  of  the  car.  Evident- 
ly he  thought  tiiat  plaintiffs  would  require  the 
bill  of  lading  to  get  possession  of  the  goods, 
and,  by  sending  it  to  the  bank  with  the  draft, 
the  payment  of  the  price  of  the  goods,  the 
delivery  of  the  bill  of  lading,  and  the  receipt 
of  the  goods  by  plaintiffs  could  and  would  all 
be  contemporaneously  accomplished.  If  Stew- 
art had  Intended  that  the  sale  should  be  on 
credit  he  would  have  given  bis  clerk  direc- 
tions to  inclose  the  bill  of  ladhig  with  the  hi- 
volce  to  plaintiffs.  But  one  conclusion  can 
be  drawn  from  his  act  in  instructing  that  the 
bill  be  withheld  to  accompany  the  draft. 
"Terms  cash"  was  dlstlnctl.y  stated  In  the 
body  of  the  Invoice  forwarded  by  Stewart, 
and  there  can  t>e  no  question  that  Stewart  In- 
tended to  make  the  sale  one  of  "cash  on  de- 
livery." Such  being  the  clear  intention  of  the 
parties  to  the  transaction.  It  is  plain,  as  a  mat- 
ter of  law,  that  no  title  In  the  goods  could 
pass  to  plaintiffs  until  they  had  paid  the 
cash  for  the  goods.  That  this  was  a  cash 
sale,  as  distinguished  from  a  sale  on  credit, 
and  that  the  title  to  the  goods,  as  well  as  the 
right  of  possession,  remained  in  Stewart  until 
the  cash  should  be  paid,  is  settled  law,  as  will 
be  clearly  illustrated  by  an  examination  of  the 
following  citations:  Sanborn  v.  Shipherd,  59 
Minn.  144,  00  N.  W.  1089;  Burditt  v.  Howe, 
69  Vt.  563.  38  AO.  240;  Cardlnell  v.  Bennett, 
52  Cal.  476;  Blackwood  v.  Packing  Co.,  7ft 
Cal.  215,  18  Pac.  248,  9  Am.  St.  Rep.  199; 
Itamlsb  V.  Klrschbrann,  107  Cal.  660,  40  Pac. 
1045.  In  the  Minnesota  case  the  court  says: 
"There  being  no  agreement  of  the  parties  to 
the  contrary,  the  law  presumes  the  sale  to 
have  been  for  cash;  and,  upon  a  sale  for 
cash,  payment  of  the  purchase  money  and  the 
delivery  of  the  property  are  concurrent  and 
mutually  dependent  acts.  Neither  party  Is 
bound  to  perform  without  contemporaneous 
performance  by  the  other.  The  payment  of 
the  purchase  money  was  a  condition  precedent 
to  plaintiff's  right  of  possession."  The  fact 
that  the  goods  were  shipped  by  the  carrier 
designated  by  plaintiff  does  not  affect  the 
question,  even  if  we  admit  that  such  carrier 
Digitized  by  LjOOQ  IC 
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"was  the  agent  of  plaintiff,  and  that  Its  posses- 
«lon  was  the  possession  of  plaintiffs.  In  the 
case  of  Strauss  v.  Hirsch,  03  Mo.  App.  102, 
the  court  said:  "The  vesting  of  the  title  to 
the  goods  In  the  purchaser  may  be  made  to 
•depend  upon  bis  performance'  of  some  condi- 
tion. And  if  that  be  the  nature  of  the  trans- 
action, a  transfer  of  possession  before  per- 
formance of  the  condition  does  not  pass  the 
title.  The  condition  precedent  which  the  pur- 
-chaser  is  requh-ed  to  perform  to  acquire  the 
title  is  the  payment  of  the  price.  When  that 
•condition  is  express,  the  title  does  not  pass 
before  the  payment  of  the  price,  although  the 
possession  is  given  to  the  purchaser."  See,  al- 
•80,  to  the  same  effect,  Johnson-Brlnkman 
-Commission  Co.  v.  Missouri  Pac.  By.  Co.,  72 
Mo.  App.  437,  and  Type-Founding  Co.  v. 
•Grant  114  N.  T.  40,  21  N.  B.  49.  That  plain- 
tiffs were  named  as  consignees  In  the  bill  of 
4adlng  did  not  have  the  effect  to  pass  title.  In 
Tlew  of  the  evidence  clearly  showing  a  con- 
trary intention.  Emery  v.  Bank,  25  Ohio  St 
364,  18  Am.  Rep.  299.  AVbatever  remedy 
plaintiffs  may  have  on  the  facts  didosed,  cer- 
tainly they  cannot  mahitaln  this  action,  for 
they  have  utterly  failed  to  show  that  any  title 
in  the  property  passed  to  them. 

The  judgment  and  order  should  be  affirmed. 

We  concur:    SMITH,  C;   COOPBR,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  ordor 
4ire  affirmed. 


NORTH  STOCKTON  TOWN  LOT  CO.  T. 

FISCHER.     (S.  F.  2,549.) 

•(Supreme  Court  of  California.     Dec.  18,  1902.) 

•VENDOR  AND  PURCHASER  —  CONTRACT  OF 
SALE— FORFEITURE  —  WAIVER— ACTION  FOR 
UNPAID  INSTALLMENTS-NATURE  AND  FORM 
—LACHES— TENDER  OF  DEED— APPEAL— RE- 
VERSAL. 

1.  Defendant  contracted  on  April  6,  1885,  to 
.l)nrchase  certain  lots  from  plafutiff  for  $450, 
•payable  in  Installments,  and  agreed  that,  if  any 
{)ayment  should  remain  unpaid  for  30  days,  the 
•whole  balance  should  be  due.  and,  at  plaintiff's 
-option,  the  InHtailments  paid  ahouid  be  forfeited. 
Defendant  paid  installments  amounting  to  $110, 
and  thereafter  defaulted.  The  last  payment  be- 
came due  Octolwr  6,  1806,  and  on  December  6, 
1899,  plaintiff  sued  to  recover  the  amount  re- 
maining unpaid.  Held  that,  since  the  pi-orision 
for  forfeiture  on  default  and  for  the  maturing  of 
-deferred  payments  was  for  plaintiffs  sole  bene- 
fit and  none  of  the  payments  sued  for  were  bar- 
red by  limitations,  defendant  was  not  entitled  to 
urfce  lachi's  as  a  defense. 

2.  An  action  to  recover  insitallments  on  a  writ- 
ten contract  for  the  sale  of  land  after  the  vendor 
bad  waived  bis  right  to  terminate  the  contract 
and  declare  payments  made  forfeited  for  the  pur- 
chaser's failure  to  make  payments  as  prescribed, 
is  an  action  of  debt  for  money  due  on  a  written 
-contract,  and  not  a  suit  in  equity  in  which  plain- 
tiff is  required  to  prove  damages. 

Z.  Where  a  vendor's  tender  of  a  deed  before 
•suit  for  the  balance  of  the  price  was  refitsed,  and 
the  purchaFer  did  not  urse  the  vendor's  failure 
to  keep  RUrh  tender  pood  either  in  his  answer  or 
]iis  motion  foi-  nonsuit,  a  judgment  in  favor  of 
the  vendor  for  the  balance  due  will  not  be  re- 


versed on  appeal  in  order  that  the  judgment  shall 
require  a  delivery  of  the  deed  oo  satisfaction  of 
the  Judgment. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  EMward  A.  Belcher.  Judge. 

Action  by  the  North  Stockton  Town  Lot 
Company  against  B.  A.  Fischer.  From  a 
judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Leon  Samuels,  for  appellant  Otto  tom 
Suden,  for  respondent 

COOPER,  C.  This  action  was  brought  to 
recover  the  amounts  agreed  to  be  paid  by  de- 
fendant to  plaintiff  according  to  the  tn^ms  of 
a  contract  for  the  sale  of  certain  lands. 
Fhidlngs  were  filed  and  Judgment  entered  for 
plaintiff.  This  appeal  is  from  the  judgment 
on  the  judgment  roil  and  a  bill  of  exceptions. 

The  contract  was  made  April  5,  18^.  It 
was  therein  agreed  that  the  plaintiff  would 
sell  and  defendant  would  buy  lots  7  and  8, 
in  block  3,  In  the  Northern  addition  to  the 
city  of  Stockton,  for  the  sum  of  $450.  of 
which  $40  was  to  be  paid  down  and  the  bal- 
ance In  monthly  installments  of  $10  per 
month  until  the  whole  should  be  paid;  that 
should  any  payment  become  due  and  remain 
unpaid  for  30  days,  then  the  whole  of  the 
balance  should  immediately  become  due  and 
payable  at  the  option  of  plaintiff,  and  the 
amounts  already  paid  should  be  forfeited  to 
plaintiff,  and  that  time  should  be  of  the  es- 
sence of  the  contract  The  defendant  paid 
the  $40,  and  made  the  monthly  payments 
provided  for  in  the  said  contract  until  the 
payments  amounted  to  $110,  and  thereafter 
made  no  further  payments.  The  last  pay- 
ment became  due  October  5,  1898.  This  ac- 
tion was  commenced  December  5,  1899,  at 
which  time  no  payment  had  remained  due 
more  than  four  years.  The  main  question 
urged  by  counsel  is  that  this  must  be  treated 
as  an  action  in  equity,  and  that  as.  by  the 
terms  of  the  contract  the  payments  made  by 
defendant  were  forfeited  upon  his  failure  to 
make  the  payments  as  therein  provided,  the 
plaintiff  was  guilty  of  laches  in  not  bringing 
the  action  sooner;  that  the  silence  of  the 
plaintiff  for  so  long  a  time  led  the  defendant 
to  believe  that  plaintiff  relied  upon  the  for- 
feiture, and  that  the  payments  would  not  be 
insisted  upon,  and  for  this  reason  the  plain- 
tiff should  be  estopped  from  maintaining  the 
action.  We  do  not  so  understand  the  law. 
The  contract  provided  for  the  payments  by 
defendant  at  certain  definite  times.  Ha 
knew,  as  well  as  plaintiff,  when  the  pay- 
ments became  due.  He  never  offered  to  pay 
nor  demanded  a  deed.  On  the  other  band, 
he  testified  that  be  thought  he  had  made  a 
bad  bargain,  and  that,  if  he  could  get  out  of 
it,  be  would  do  so.  The  phiintlff  could  not 
put  the  defendant  in  default  without  de- 
manding payment  and  tendering  a  deed. 
Neither  could  defendant  put  plaintiff  In  de- 
fault without  tendering  the.  am^unt^^$  and 
Digitized  by ' 
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demanding  a  deed.  It  does  not  lie  in  the 
mouth  of  defendant  to  say  to  plaintiff  that  It 
Is  guilty  of  laches  because  it  did  not  bring 
-suit  immediately  after  the  first  payment  be- 
-came  due.  It  was  the  duty  of  the  defendant 
to  make  the  payments,  and  be  cannot  com- 
plain because  he  was  given  more  time  than 
the  contract  gave  him.  His  agreement  to 
pay  was  in  writing,  and  suit  was  brought  be- 
fore any  one  of  the  payments  became  barred 
by  the  statute.  The  forfeiture  clause  was 
for  the  exclusive  privilege  of  the  vendor,  to 
t>e  exercised  or  not  at  Its  option.  It  is  said 
In  2  Warv.  Vend.  $  818:  "Lapse  of  time 
alone  will  not  put  an  end  to  a  contract  for 
the  sale  of  land,  conditioned  to  be  void,  at 
the  election  of  the  vendor,  upon  the  failiure 
of  the  vendee  to  fulflli  the  covenants,  condi- 
tions, ftnd  agreements  thereof;  for  time  is 
not  of  the  essence  of  the  undertaking  to  pay 
money  by  such  a  contract,  and  default  in 
payments  must  be  followed  by  some  act  of 
the  vendor  indicating  bis  election  to  consider 
the  contract  at  an  end.  Notwithstanding  the 
vendee  may  be  in  default,  yet  if  the  vendor 
^oes  not  see  fit  to  exercise  his  option  of  for- 
feiture, the  contract  will  remain  in  full  force; 
«nd,  even  if  time  is  of  the  essence  of  (the  con- 
tract the  vendor  may  waive  the  forfeittire 
\}j  continuing  and  acting  upon  the  contract." 
In  Newton  v.  Hull,  90  CaL  494,  27  Pac.  430, 
it  was  held  that  a  provision  for  forfeiture  in 
a  similar  contract  for  the  sale  of  land  was 
for  the  benefit  of  the  vendor,  and  it  was 
«ald:  "It  does  not  follow  that  the  defendants 
'Conld  work  a  rescission  of  the  agreement  or 
avoid  their  obligation  to  pay  the  purchase 
money,  by  simply  refusing  to  pay  it  or  by 
-delaybig  payment  thereof  until  after  It  be- 
-came  due."  In  Leaird  v.  Smith,  44  N.  Y. 
<}25,  In  speaking  of  a  similar  question,  the 
court  said:  "It  is  impossible  to  perceive  that 
•either  party  could  complain  of  the  other  with- 
out first  tendering  a  full  performance.  Both 
parties  remained  passive.  The  contract  was 
not  annulled  or  abrogated  by  the  omission  or 
neglect  to  act  for  the  purpose  of  bringing  it 
to  a  termination.  Slumbering  upon  their  re- 
-spective  rights  wonid  terminate  the  contract 
only  by  such  an  efflux  of  time  as  would  cre- 
ate a  bar  by  the  statutes  of  limitations." 

The  claim  is  made  that  the  action  is  to  be 
-treated  as  an  action  In  equity,  and  that, 
-treating  it  as  such,  it  was  incumbent  upon 
plaintlT  to  prove  damages.  We  do  not  so 
xegard  the  action,  It  is  an  action  for  debt, 
■the  monoy  being  due  upon  a  written  contract; 
the  coosideration  on  plaintiff's  part  being  the 
•execution  of  a  good  and  sufficient  convey- 
ance. The  plaintiff  alleges,  and  the  court 
ilnds,  that  It  properly  executed  and  tendered 
such  conveyance,  and  performed  all  the  cov- 
enants on  its  part  to  be  performed.  It  was 
«a:d  by  this  court  in  Samuel  v.  Allen,  98 
-Oal.  407,  33  Pac.  273,  in  speaking  of  an  ac- 
tion of  this  character:  "There  Is,  there- 
fore, no  statutory  prohibition  upon  the  right 
to  a  personal  action  to  enforce  the  debt  when 


It  becomes  dne.  The  action  Is  for  money 
due,  as  much  as  though  suit  were  upon  a 
promissory  note."  And  that  such  action  can 
be  maintained  upon  the  contract  see  Wil- 
coxson  V.  Stitt  65  Cal.  590.  4  Pac.  C29,  52 
Am.  Rep.  310;  Smith  v.  Mohn,  87  Cal.  480, 
25  Pac.  606;  Newton  v.  Hull,  90  Cal.  487. 
27  Pac.  429;  Hlgble  v.  Parr,  28  MUm.  439, 
10  N.  W.  592;  2  Warv.  Vend.  S  890. 

It  is  finally  claimed  by  appellant  that  the 
plaintiff  has  not  kept  Its  tender  good.  It  is 
found  that  the  plaintiff  has  complied  with  all 
the  covenants  of  the  contract  on  its  part; 
that  It  tendered  to  defendant  a  good  and 
sufficient  deed  to  the  land,  and  demanded 
paymont  of  the  balance  due  it;  that  defend- 
ant refused  to  accept  said  conveyance,  or  to 
pay  the  balance  dne  under  the  terms  of  the 
contract  The  tender  of  the  deed  put  defend- 
ant In  default  and  authorized  the  action. 
Defendant  in  his  answer,  did  not  ask  for  any 
decree  that  a  deed  be  made  and  delivered  as 
a  condition  for  the  payment  of  the  balance 
found  due.  No  question  appears  to  have 
been  made  as  to  whether  or  not  the  tender 
has  been  kept  good,  and  In  favor  of  the  judg- 
ment we  will  presnme  that  It  has.  No  doubt 
but  that  upon  payment  of  the  judgment  the 
defendant  will  be  entitled  to  a  deed.  See 
Allln  V,  Williams,  97  Cal.  403,  32  Pac.  441; 
French  v.  McCarthy,  125  Cal.  508,  58  Pac. 
154.  But  we  do  not  deem  It  Incumbent  upon 
no  to  reverse  a  case  la  order  that  defend- 
ant may  have  a  judgment  for  that  which  he 
did  not  ask  for  in  the  court  below.  He  not 
only  failed  to  ask  for  such  judgment  but 
In  his  motion  for  nonsuit  no  such  ground 
was  nrged. 

The  Judgment  should  be  affirmed. 

We  concur:    HAYNES.  O.;   GRAY,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  la  af- 
firmed. 


BEVERIDGB  v.  T^WIS.    (L,  A.  973.) 
(Supreme  Court  of  Oilifomia.    Nov.  18,  1902.) 

EMINENT  DOMAIN  —  CONDEMNATION  —  DAM- 
AGES—SETTINO  OFF  BENEFITS  —  CONSTITO- 
TIONAt.   LAW— STATUTES— UNIFORMITY. 

1.  A  natural  person  may  not  maintain  proceed- 
ings to  condemn  lands  for  railroad  purposes  un- 
less he  is  in  charge  of  a  public  use,  and  intends 
to  perform  a  public  service,  and  may  not  main- 
tain the  proceedings  merely  in  order  that  he  may 
transfer  the  rights  to  be  acquired  to  another. 

2.  Where  a  natural  person,  acting  as  agent 
of  one  in  charge  of  a  public  use,  and  who  intends 
to  perform  a  public  service,  institutes  proceedings 
for  condemnutioo  of  land,  it  is  necessary  that 
the  agency  should  be  alleged. 

3.  Const,  art.  1,  S  14,  provides  that  no  right 
of  way  shall  be  appropriated  to  the  use  of  "any 
corporation  other  than  municipal"  until  compen- 
sation therefor  be  made  in  money  or  paid  into 
court,  "irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  corporation."  lleld 
not  violative  of  the  fourteenth  amendment  to 
the  federal  constitution  as  denying  to  any  per- 
son "the  equal  protection  of  the  l^w,Jt^" 
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as  it  is  a  mere  limitation  on  the  power  of  the 
legislatiire,  is  purely  negative  in  character,  and 
does  not  authorize  any  tailing  by  any  one  else  on 
more  favorable  terms  than  those  on  which  a  cor- 
poration "other  than  mauicipal"  may  take. 

4.  Code  CiT.  I*roc.  i  IZiS,  which  authorizes  a 
setting  off  of  benefits  In  all  cases  where  property 
b  taken  for  public  use,  when  construed  in  con- 
nection with  Const  art.  1,  {  14,  which  declares 
that  no  right  of  way  shall  be  appropriated  to  the 
use  of  "any  corporation  other  than  municipal" 
.until  compensation  is  made  therefor  "irrespective 
of  any  benefit  from  any  improvement"  proposed 
by  such  corporation,  is  made  to  have  an  unequal 
operation,  for  the  reason  that  it  cannot  be  en- 
forced in  cases  where  a  conioration  other  than 
municipal  is  seeking  to  condemn  a  right  of  way, 
and  therefore  violates  the  provision  of  the  consti- 
tution prohibitiug  discrimination  not  justified  by 
intrinsic  differences  and  requiring  a  uniform  oper- 
ation of  general  laws. 

6.  Under  Const,  art.  1,  I  14,  providing  that 
no  right  of  way  shall  be  appropriated  to  tue  use 
of  any  corporation  other  than  municipal  until 
compenRation  be  made  "in  money"  or  paid  into 
court,  irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  corporation,  gen- 
eral benefits  resulting  from  such  an  improvement 
cannot  be  set  off  against  the  damages. 

McFarland,  J.,  dissenting. 

Id  banc.  Appeal  from  superior  court,  Los 
Angeles  county;  W.  P.  Fitzgerald,  Judge. 

Proceedings  by  Pbllo  J.  Beverldge  against 
Mary  A.  Lewis  to  condemn  a  right  of  way 
for  a  railroad  over  defendant's  land.  From 
a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial  defendant  appeals.  Re- 
versed. 

Lyna  Helm,  for  appellant  Ji^m  D.  Pope, 
for  respondent 

TEMPLE,  J.  The  plaintiff,  a  natural  per- 
son, commenced  this  action  to  condemn  a 
strip  of  land  through  premises  owned  by  de- 
fendant for  a  rigbt  of  way  for  a  railroad.  It 
Is  averred  in  the  complaint  that  the  board  of 
supervisors  of  Los  Angeles  county  bad  grant- 
ed to  plaintiff  a  franchise  to  construct  and 
maintain  an  electric  railway  In  the  cotmty 
of  Los  Angeles  over  and  along  a  route  shown 
upon  a  map  annexed  to  the  complaint  The 
line  described  nearly  bisects  the  land  of  de- 
fendant, which  is  a  rectangular  tract  con- 
taining 120  acres.  The  strip  sought  to  be 
condemned  for  the  right  of  way  Is  35  feet 
wide.  The  matter  was  submitted  to  a  Jury, 
which,  framing  its  verdict  according  to  the 
statute,  found  that  the  land  to  be  taken  was 
of  the  value  of  $429  on  the  25tb  day  of  No- 
vember, 1890,  when  the  proceeding  was  com- 
menced; that  the  land  not  taken  would  be 
damaged  to  the  extent  of  $2,000,  and  that 
such  land  would  be  benefited  by  the  construc- 
tion of  the  proposed  road  to  the  extent  of 
$500;  that  fencing  the  right  of  way  would 
cost  $23;S.C4.  A  motion  for  a  new  trial  was 
denied,  and  from  such  order  and  from  the 
Judpment  this  appeal  is  taken. 

There  are  many  assignments  of  error,  but 
the  two  prlDcipal  points,  as  I  think,  are  these: 
The  court  erred  in  not  allowing  defendant  to 
prove  that  the  plaintiff  was  not  the  proper 
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party  to  commence  this  proceeding.— that  he- 
was  not  a  person  in  charge  of  a  public  use; 
and,  second.  In  allowhig  plaintiff  to  set  off 
benefits  against  the  damage  to  land  not  tak- 
en.   The  defendant  offered  evidence  tendhig 
to  show   that  plaintiff  was   not  engaged   in 
building  a  railway,  and  did  not  contemplate 
doing  so;  that  be  was  an  employ6  of  the  Los- 
Angeles  Pacific  Railway,  a  corporatlMi,  and 
was  endeavoring  to  secure  a  right  of  way  for 
that  corporation,  and  not  for  himself;    that 
he  had  contracted  to  convey,  or  to  cause  to- 
be  conveyed,  to  that  corporation,  such  rights 
as  he  should  obtain,  and  that  property  own- 
ers along  the  proposed  line,  from  whom  rights 
of  way  had  been  obtained,  had  at  his  instance 
conveyed  such  rights  to  that  company:    and 
that  all  grading  done  or  road  constructed  bad 
been  at  the  expense  of  the  Los  Angeles  Rail- 
way Company,  to  which  plaintiff  had  agreed 
to  convey    the    franchise    granted    to    blm. 
Each  particular  item  of  the  evidence  was  sep- 
arately offered,  objected  to,  and  objection  sus- 
tained, and  the  ruling  excepted  to.    The  offer 
was  In  fact  to  show  that  pUintiff  was  seek- 
ing to  condemn  the  right  of  way  solely  for 
the  purpose  of  transferring  the  same  at  once- 
to  the  I^s  Angeles  Pacific  Railway,  wbicl> 
was  engaged  in  building  the  railway,   and 
which  would  own  and  operate  it     The  evi- 
dence was  relevant,  material,  and  competent 
It  was  offered  for  the  purpose  of  showing  tliat 
the  real  party  In  Interest  was  a  corporation, 
with  a  view  of  enhancing  the  damage,  as  it 
was  claimed  that.  If  the  corporation  was  the- 
reat party  in  interest  benefits  could  not  be  set 
off  against  the  damage  to  land  not  taken, 
while  perhaps.  If  a  natural  person   was  in 
charge  of  the  use,  and  was  seeking  to  acquir» 
such  right  of  way,  such  benefits  might  be  al- 
lowed as  a  credit    But  the  point  cuts  mucb- 
deeper   than  that     If  the  court  were  con- 
vinced that  the  facts  were  as  contended,  the- 
plaintiff  should  not  be  allowed  to  maintain  the- 
proceeding  at  all.    It  is  admitted  on  all  sides, 
and  necessarily,  that  the  proceeding  can  be- 
maintained  only  by  one  who  is  in  charge  of 
a  public  use,  and  who  Intends  to  perform  the 
public  service;    and,  further,  if  the  proceed- 
ings may  be  in  the  name  of  an  agent  or  other 
representative,  such  agency  should  l>e  stated. 
One  who  seeks  a  right  of  way  to  sell,  mere- 
ly, is  not  hi  charge  of  a  public  use. 

But  is  there  a  different  rule  for  estimating 
the  damage  when  a  natural  person  la  in- 
charge  of  a  public  use,  and  is  seeking  to  take 
property  for  that  use,  and  when  a  private  cor- 
poration is  the  plaintiff  In  such  a  proceeding? 
In  department  it  was  assumed  that  section  14 
of  article  1  of  our  state  constitution  discrim- 
inates In  favor  of  natural  persons  and  mu- 
nicipal corporations  and  against  private  cor- 
porations seoking  to  condemn  land  for  a 
right  of  way,  and  it  was  held  that  the  con- 
stitutional provision  was  void,  because  in 
conflict  with  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  in 
I  which  it  Is  ordained  that  no  state  shall  "de- 
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j»rlve  any  person  of  life,  Uberl/  or  property 
wltbout  due  process  of  law,  Dor  deny  to  any 
person  within  Its  Jurisdiction  the  equal  pro- 
tection of  the  law."  On  reflection  I  am  satis- 
fied that  the  section  in  question  neither  does 
nor  directs  the  doing  of  any  of  those  acts 
which  arc  forbidden  in  the  fourteenth  amend- 
ment It  certainly  does  not  authorize  the 
taking  of  property  without  due  process  of  law. 
On  the  contrary,  it  provides  very  ample  pro- 
tection In  that  regard.  Neither  does  it  de- 
prive any  person  or  property  of  the  equal  pro- 
tection of  the  law.  The  section  reads  as  fol- 
lows; 'Sec.  14.  Private  property  shall  not  be 
taken  or  damaged  for  public  use  without  Just 
compensation  bavtaig  been  first  made  to,  or 
paid  into  court  for.  the  owner,  and  no  right 
of  way  shall  be  appropriated  to  the  use  of 
any  corporation,  other  than  municipal,  until 
full  compensation  therefor  be  first  made  in 
money  or  ascertained  and  paid  into  court  for 
the  owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  coi-pora- 
tlon,  which  compensation  shall  be  ascertained 
by  a  Jury,  unless  a  Jury  be  waived,  as  In 
other  civil  cases  in  a  court  of  record,  as  shall 
be  prescribed  by  law."  It  is  a  mere  limita- 
tion upon  the  power  of  the  legislature  In  re- 
gard to  eminent  domain.  No  private  railroad 
corporation  can  be  be  permitted  to  appropriate 
a  right  of  way  over  private  property  until 
-compensation  Is  first  made  In  money,  wltbout 
deduction  for  estimated  benefits  from  the 
Improvement.  It  does  not  authorize  any  other 
persons— natural  or  artificial— to  take  property 
on  more  favorable  terms.  It  is  purely  nega- 
tive In  Its  character.  If  the  legislature  had 
prescribed  a  similar  rule  for  all  condemnation 
proceedings,  no  one  would  have  thought  that 
this  section  secured  t^ecial  privileges  to,  or 
specially  burdened,  any  class  of  persons.  A 
constitutional  limitation.  In  Itself  valid,  and 
not  In  confiict  with  the  federal  constitution, 
cannot  be  made  invalid  by  any  act  of  the 
legislature.  This  will,  of  course,  be  conceded. 
~Thc  statute  In  terms  prescribes  a  uniform  rule 
for  all  cases.  Section  1248,  Code  Civ.  Proc. 
It  authorizes  a  deduction  for  benefits  In  all 
■cases.  It  is  made  to  have  an  unequal  opera- 
tion because  one  provision  cannot  be  enforced 
In  cases  where  a  corporation  other  than  mu- 
nicipal Is  endeavoring  to  condemn  land  for  a 
right  of  way.  The  difference  between  the  con- 
stitutional provision  and  the  Code  was  com- 
mented upon  in  Moran  v.  Ross,  79  Cal.  648, 
21  Pac.  S68,  and  It  was  there  held  that  the 
effect  of  both  was  to  impose  a  greater  bur- 
den upon  corporations  other  than  municipal 
than  was  Imposed  upon  natural  persons. 
-Conceding  the  validity  bota  of  the  statute  and 
of  the  constitutional  provision,  and  that  a 
natural  i>erson  could  be  in  possession  of  a 
public  use  which  would  authorize  him  to 
condemn  land  for  a  right  of  way,  the  conclu- 
sion seems  logical.  It  is  now,  however,  ear- 
nestly contended  tliat  the  statute  and  the  con- 
stitution together  produce  an  Inequality  which 
.is  forbidden,  and  It  matters  not  that  the  ef- 


fect Is  the  result  of  the  constitution  and  of 
the  statute  together.  In  department  the  diffi- 
culty was  solved  by  declaring  the  constitution- 
al rule  invalid.  This  solution  is,  however,  I 
am  convinced.  Inadmissible.  The  <  estlon 
must  be,  can  the  statute  be  sustained?  And 
in  considering  this  point  we  need  not  look 
to  the  fourteenth  amendment.  Our  state  con- 
stitution equally  prohibits  discrimination  not 
Justified  by  Intrinsic  differences,  and  requires 
a  uniform  operation  of  general  laws.  The 
case  has  been  argued  enthrely  from  the  stand- 
point of  the  person  in  charge  of  a  public  use 
who  is  seeking  to  acquire  property  by  con- 
demnation; but  it  is  equally  important  to  con- 
sider the  question  from  the  position  of  the 
property  owner.  Can  the  legislature  provide 
that  he  shall  receive  a  smaller  sum  for  the 
taking  of  the  land  when  it  is  taken  by  a 
natural  person  than  when  it  is  taken  by  a 
coi-poratlon  for  precisely  the  same  use,  espe- 
cially when  the  natural  person  may  at  once 
transfer  his  property  to  the  corporation?  Or 
suppose  two  cases:  Land  belonging  to  one 
person  Is  being  taken  by  a  natural  person, 
and  other  land  belonging  to  him  by  a  corpo- 
ration, the  uses  and  burdens  being  iu  all  re- 
spects similar.  Can  the  law  provide  that  in 
one  case  an  allowance  shall  be  made  for  sup- 
posed benefits  and  not  in  the  other?  I  think 
it  must  be  answered  that  the  legislature  can- 
not provide  for  the  one  case  a  less  favorable 
rule  than  the  constitution  has  provided  for 
the  other.  They  are  entitled  to  the  equal  pro- 
tection of  the  law,  or,  as  was  said  In  Ylck  Wo 
v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064, 
30  L.  Ed.  220,  "the  protection  of  equal  laws." 
Section  14  prescribes  that  In  all  cases  of  tak- 
ing property  for  public  use  Just  compensation 
shall  be  first  made.  Under  this  clause  a  rule 
could  not  be  sustained  which  would  not  fully 
compensate  the  property  owner;  but  the  leg- 
islature Is  not  limited  to  a  rule  which  will 
only  compensate  the  property  owner,  and.  If  a 
law  were  enacted  which  would  more  than 
compensate  the  owner,  if  uniform  in  its  op- 
eration, it  would  be  valid.  There  would  be 
no  constitutional  difficulty.  It  must  always 
be  for  the  Judiciary  to  determine  whether  full 
compensation  is  provided.  It  Is  necessary, 
also,  that  the  compensation  provided  must  be 
in  money.  2  Lewis,  Em.  Dom.  S  460,  and 
authorities  cited.  Of  course,  this  must  be 
so.  The  constitutional  limitation  would  be 
of  little  value  If  the  legislature  could  author- 
ize payment  in  any  commodity  or  conjectured 
advantage  it  might  choose. 

Benefits  are  said  to  be  of  two  kinds,  gen- 
eral and  special.  General  benefits  consist  In 
an  Increase  in  the  value  of  land  common  to 
the  community  generally,  from  advantages 
which  will  accrue  to  the  community  from  the 
Improvement.  Lewis,  Em.  Dom.  J  471.  They 
are  conjectural,  and  incapable  of  estimatlou. 
They  may  never  be  realized,  and  in  such 
case  the  property  owner  has  not  been  com- 
pensated, save  by  the  sanguine  promise  of 
the  promoter.     Special  benefits  are  such  as 
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result  from  the  mere  construction  of  the  im- 
provement, and  are  peculiar  to  tbe  land  In 
question.  Tbe  trend  of  decision  Is  very  de- 
cidedly to  the  conclusion  that  general  bene- 
fits shall  not  be  allowed  as  a  set-off  to  dam- 
ages, even  when  no  statute  prescribes  a  con- 
trary rule.  Id.  {  471,  notes  44,  45.  Such  ap- 
pears to  be  the  conclusion  of  Judge  Cooley. 
Const.  I4m.  507-580.  The  question  has  been 
very  much  discussed,  and  now  In  a  majority 
of  states  the  rule  Is  against  the  credit  of 
such  beneflts,  established  variously  by  consti- 
tution, by  stalute,  or  by  Judicial  decision.  I 
am  satisfied  tliat  in  a  proceeding  to  condemn 
a  right  of  way,  at  least  by  a  corporation  oth- 
er than  municipal  or  by  a  natural  person, 
such  benefits  cannot  be  set  off  against  dam- 
ages to  lands  not  taken  under  our  present 
constitution.  Prior  to  the  adoption  of  the 
present  constitution  the  supreme  court  had 
decided,  in  a  case  where  it  was  found  that 
there  were  no  special  beneflts,  but  only  gen- 
eral t)enefits  as  I  hare  defined  them,  that 
such  beneflts  could  be  set  oft  against  dam- 
ages, and  that  by  this  rule  the  owner  was 
fully  compensated.  Railroad  Co.  t.  Arm- 
strong. 46  Cal.  85.  By  section  14,  Involved 
here,  I  believe  the  people  Intended  to  ovei^ 
rule  this  case,  and  other  like  decisions,  so 
far  as  applicable  to  private  railroad  corpora- 
tions. But  I  think  it  must  be  assumed  that 
the  Intention  was  to  provide  In  the  constitu- 
tion a  rule  which  would  Justly  compensate 
the  landowner,  and  that  there  was  no  Inten- 
tion of  discriminating  unjustly  against  any; 
and.  In  my  opinion,  the  rule  of  the  constitu- 
tion is  the  Just  and  proper  rule,  and,  further- 
more, if  the  allowance  of  a  credit  for  such 
benefits  were  not  expressly  prohibited,  they 
are  impliedl.v  prohibited  by  other  clauses  of 
the  same  section.  In  tbe  first  place,  such 
benefits  are  uncertain,  incapable  of  estima- 
tion, and  future.  Compensr.ik.i  must  be 
made  in  money,  and  in  aJvaiice.  The  prop- 
erty owner,  therefore,  cannot  be  compelled 
to  receive  his  compensation  in  such  vague 
speculations  as  to  future  advantages  in  which 
a  Jury  may  be  induced  to  indulge.  And  then 
for  the  reason  usually  given  for  the  disallow- 
ance of  credit  for  such  beneflts  by  the  courts, 
when  they  are  not  governed  by  any  constitu- 
tional or  statutory  rule.  Some  of  the  rea- 
sons are  as  follows:  The  chance  that  land 
will  increase  In  value  as  population  Increases 
and  new  facilities  for  tx-ansportation  and  new 
markets  are  created  is  an  element  of  value 
quite  generally  taken  into  consideration  in 
the  purchase  of  land  In  estimating  its  pres- 
ent market  value.  This  chance  for  gain  is 
tlie  property  of  the  landowner.  If  a  part  of 
his  property  is  taken  for  the  construction  of 
the  railway,  he  stands,  in  reference  to  the 
otijer  property  not  taken,  like  similar  proper- 
ty owners  in  the  neighborhood.  His  neigh- 
bors are  not  required  to  surrender  this  pros- 
pective enliancement  of  value  in  order  to 
secure  the  increased  facilities  which  the  rail- 
road will  afford.    If  he  is  compelled  to  con- 


tribute all  that  he  could  possibly  gain  br 
the  Improvement,  while  others  In  all  resiiect*- 
similarly  affected  by  it  are  not  required  to- 
do  80,  he  does  not  receive  the  equal  protec- 
tion of  the  law.  The  work  is  not  being  done 
for  bit  benefit,  but  for  the  pecuniary  advan- 
tage of  those  who  are  constructing  it  The 
law  will  not  imply  a  promise  on  bis  part  t» 
pay  anything  toward  it  His  property  will 
be  similarly  benefited  by  many  of  the  im- 
provements in  the  vicinity,— by  the  erecOon 
of  mills,  scboolhouses,  churches,  etc.,— as  will 
also  the  railroad  after  It  has  been  constructed. 
This  expected  enhancement  of  value  through 
the  general  improvement  of  the  country  is  a 
legitimate  motive  for  Investing  In  property 
or  for  building  a  railroad.  The  improvements- 
made  by  each  one  adds  to  the  value  of  all 
the  property  In  the  vicinity.  The  right  to- 
share  in  the  general  prosperity  cannot  be  tak- 
en from  any  one  for  the  advantage  of  oth- 
ers. In  consideration  that  the  community 
will  be  benefited,  private  persons  are  al- 
lowed to  exercise  tbe  right  of  eminent  do- 
main. Tbe  parties  constructing  a  railroad 
agree  to  thus  serve  the  public,  being  allow- 
ed to  charge  for  their  service.  The  conaent 
of  the  public  to  this  use  of  the  right  of  emi- 
nent domain  Included  the  consent  of  the 
property  owner.  To  compel  him  to  give  np- 
or  pay  full  value  for  bis  share  of  tbe  common 
benefit  is  to  take  from  blm  the  consider- 
ation for  which  be  gave  bis  consent,  while 
others  are  allowed  to  retain  it  In  this  be 
Is  not  equall.T  protected  by  the  law.  Lewis. 
Em.  Dom.  |  471,  and  authorities  cited  in  note. 
Special  benefits,  as  I  have  said,  are  such  as 
are  peculiar  to  the  property  wlilch  it  is  al- 
leged has  been  damaged,  such  as  are  reason- 
ably certain  to  result  from  tbe  constructlcn 
of  the  work.  Illustrations  are  afTorded  where 
a  marsh  will  be  drained,  or  levee  built  which 
will  protect  the  land  from  floods.  It  Is  gen- 
erally thought  that  different  consideratlona 
must  be  applied  to  such  beneflts.  They  are 
not  involved  here.  Often  special  benefits, 
which  afford  protection  to  the  land,  or  will 
at  once  render  It  more  productive,  are  taken 
Into  consideration  In  determining  how  much 
land  not  taken  will  be  damaged.  Only  the 
arbitrary  rule  of  the  statute  which  requires 
separate  findings  of  benefit  and  damage  will 
prevent  this.  These  are  matters,  however, 
wliicb  need  not  be  determined  In  this  case. 
The  judgment  and  order  are  reversed,  and 
a  new  trial  ordered. 

We  concur:     BEATTT,   O.  J.:     HARRI- 
SON, J.:    VAN  DYKE,  J.;    HENSHAW.  J. 

McFART/AND,  J.  (dissenting).  I  dissent 
and  think  that  the  Judgment  should  be  af- 
flrmed.  I  adhere  to  the  opinion  delivered  and 
the  conclusion  arrived  at  In  department  01 
Pac.  1040.  I  desire  to  add  only  that  In  my 
Judgment  the  intent  of  section  14  of  article 
1  of  our  state  constitution  to  dlsolmlnate 
against  corporations  other  titan  mmiidpnU 
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and  against  them  alone.  Is  so  obTlona  as  to 
leave  no  room  for  doubt  oo  tbe  subject 
Clearly,  a  constitutional  provision  must  be 
construed  in  tbe  llgbt  of  tbe  law  as  It  stood 
when  the  provision  was  adopted.  Now,  at 
the  time  of  tbe  adoption  of  the  provision  In 
question  tbe  established  law  of  this  state  was 
tbat  in  all  cases  of  the  exercise  of  tbe  pow- 
er of  eniiueot  domain— Irrespective  of  the 
character  of  the  persons  seeking  to  exercise 
it-  the  owner  of  tbe  land  taken  was  entitled 
to  only  "Just  compensation";  and  that  in 
determining  what  was  Just  compensation,  as 
was  said  in  Railroad  Co.  t.  Caldwell,  31  Cal. 
308,  tbe  weight  of  authority  is  In  favor  of 
"allowing  benefits  and  advantages  to  be  con- 
sidered in  estimating  what  is  a  Just  com- 
pensation to  be  awarded  in  such  cases,  and 
it  seems  to  us  tbat  tbe  reasons  In  support  of 
this  view  of  tbe  subject  are  unanswerable." 
See,  also.  Railroad  Co.  v.  Armstrong,  46  Cal. 
85.  Tbat  was  the  law  of  the  state,  and  It 
included  tbe  consideration  of  general  as  well 
as  special  benefits.  Now,  tbe  purpose  of  the 
constitutional  provision  in  question  was  not 
to  change  tbat  Judicially  determined  Just 
principle  as  to  any  person  except  a  private 
corporation.  It  was  to  stand  as  to  all  other 
persons,  and  It  forever  prohibits  the  legis- 
lature from  allowing  that  Just  principle  to  be 
invoked  by  such  a  corporation.  If  that  is  not 
a  discrimination  founded  upon  no  intrinsic 
or  natural  dlfrerence,  and  therefore  in  viola- 
tion of  tbe  federal  constitution,  I  cannot 
Imagine  bow  such  a  discrimination  could  ex- 
bit 
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CRIMINAL  LAW— ATTEMPT  TO  COMMIT  ROB- 
BERT— INSTRUCTIONS— MORAL  CERTAINTY— 
RBASONARLB  DOUBT— HABITUAL  CRIMINALS 
—PUNISHMENT. 

1.  Pen.  Code,  t  604,  providing  that  every  per- 
Bon  who  attempts  to  commit  any  crime,  but 
fails  or  Is  prevented  or  intercepted  in  tbe  per- 
petration thereof,  is  punishable,  where  no  pro- 
vision is  made  by  law  for  the  punishment  of 
such  attempts,  "as  follows,"  etc.,  creates  the 
crime  of  attempt  to  commit  robbery. 

2.  An  instmotion  tbat  moral  certainty  is  that 
degree  of  proof  whidi  the  law  requires  of  moral 
evidence,  and  is  described  as  a  state  of  impres- 
sion produced  by  facts  In  which  a  reasonable 
mind  feels  coercion  or  necessity  to  act  in  ac- 
cordance therewith.  Is  not  error. 

3.  In  a  prosecution  for  robbery,  an  instruction 
that  a  verdict  of  guilty  of  simple  assault  would 
l>e  a  finding  that  such  assnnit  had  been  shown 
beyond  a  reasonable  doubt,  and  that  it  had  not 
t>een  shown  to  a  moral  ccitninty  and  beyond  a 
reasonable  doubt  either  that  such  assault  had 
been  made  In  conjunction  with  a  specific  felon- 
Ions  intent  to  commit  either  robbery  or  grand 
larceny,  aS  defined,  or  that  a  felonious  attempt 
bad  been  made  to  commit  either  of  those  of- 
fenses, was  not  objectionable  as  instructing 
tbat  the  jury  could  not  convict  defendant  of  a 
simple  aasanlt,  merely,  unless  it  appeared  be- 
yond a  reasonable  doubt  that  such  assault  had 
not  been  made  with  a  felonious  intent  to  com- 
mit robbery  or  grand  larceny. 

4.  The  American  Tables  of  Mortality  cannot 
be  taken  as  a  basis  from  which  to  determine 


the  length  of  a  sentence  to  be  imposed  on  & 
defendant  iu  a  criminal  case. 

6.  Pen.  Code,  i  213,  provides  that  robbery 
shall  be  punishable  by  imprisonment  not  less. 
than  one  year;  and  section  liTl  authorizes  tbe 
court  in  such  case,  in  its  discretion,  to  sentence- 
such  offender  to  Imprisonment  for  life.  Sec- 
tion 664  declares  that  a  person  who  attempts  to- 
commit  a  crime,  but  fails,  if  the  offense  so  at- 
tempted is  punishable  by  imprisonment  for  five- 
years  or  more,  shall  be  punished  by  imprison- 
ment for  a  term  not  exceeding  one-bnif  tho 
longest  term  prescribed,  on  a  conviction  of  the 
offense  attempted.  Section  667  provides  tbat 
every  person  who,  having  been  convicted  of  aiv 
attempt  to  commit  an  offense  which,  if  per- 
petrated, wonid  be  punishable  by  imprisonment, 
commits  a  crime  after  such  conriction,  shall 
be  punishable,  if  the  snbsequent  offense  is  such 
tbat  on  the  first  conviction  the  offender  would 
be  punishable  by  imprisonment  in  the  state  pris- 
on for  life  at  tbe  discretion  of  the  court,  by  im- 
prisonment for  life.  Held,  that  where  a  defend- 
ant had  been  previously  convicted,  once  for 
Eetit  larceny,  and  again  for  a  felony,  prior  to 
is  conviction  of  an  attempt  to  commit  robbery, 
snch  latter  offense  not  being  one  which  on  a 
first  conviction  would  be  punishable  by  impris- 
onment for  life,  was  not  punishable,  nnder  sec- 
tions 664  and  667.  by  imprisonment  for  one- 
half  of  the  prisoner's  natural  life,  but  was  pun- 
ishable under  section  666,  subd.  1,  providing 
that,  if  tbe  offense  of  which  such  person  is 
subsequently  convicted  is  snch  that  the  offender 
would  be  pnnishable  by  imprisonment  for  a 
term  exceeding  five  years,  he  shall  be  pnnish- 
able by  inqtrisonment  for  not  less  thau  ten 
years. 

In    banc.    On    rehearing.    Reversed,    and 
opinion  In  department  affirmed. 
See  69  Pac.  16. 

McFARLAND.  J.  The  defendant  was 
charged  In  the  information  with  tbe  crime 
of  robbery,  and  the  verdict  was,  "Guilty  of 
an  attempt  to  commit  robbery."  Tbe  In- 
formation also  charged  two  prior  convictions, 
— one  of  petit  larceny,  and  tbe  other  of  a 
felony.  Tbe  defendant  pleaded  "Not  g;uilty" 
to  the  charge  set  out  in  tbe  Information, 
and  admitted  the  prior  convictions.  Tbe 
Judgment  was  imprisonment  in  tbe  state 
prison  for  a  term  of  10  years,  and  defendant 
appeals  from  the  Judgment,  and  from  an 
order  denying  his  motion  for  a  new  trial. 

We  do  not  find  In  the  record  any  valid 
reason  for  reversing  the  order  denying  a  new 
trial. 

Tbe  contention  of  appellant  that  there  Is 
no  such  crime  in  this  state  as  an  attempt  to- 
commit  robbery  is  not  maintainable.  It  was 
held  otherwise  In  People  v.  Lee  Kong,  05 
Cal.  660.  30  Pac.  800,  17  L.  R.  A.  620,  20  Am. 
St.  Rep.  105,  and  People  v.  Gardner,  08  Cal. 
127,  32  Pac.  880.  Section  664  of  the  Penal 
Code  clearly  creates  such  crime. 

Instruction  33,  upon  the  subject  of  rea- 
sonable doubt  and  moral  certainty,  to  which 
appellant  objects,  is  substantially  the  same 
as  tbe  instruction  on  tbat  subject  reviewed 
by  this  court  in  tbe  recent  case  of  People- 
▼.  Huntington,  70  Pac.  284,  and  it  was  held 
In  tbe  latter  case  tbat  the  giving  of  such 
Instmction  was  not  a  ground  for  reversal 

There  is  a  part  of  Instruction  17  which  at 
first  blush  gives  some  plausi}>iiit^  to^ppeU 
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ianfs  objection  to  It  Appellant  contends 
that  by  this  Instruction  the  Jury  was  sub- 
stantially told  that  tbey  coald  not  convict 
him  of  only  a  simple  assault  nnless  It  ap- 
peared beyond  a  reasonable  doubt  that  such 
assault  had  not  been  made  with  a  felonious 
Intent  to  commit  robbery  or  grand  larceny. 
Of  course,  such  an  Instruction  would  have 
been  erroneous.  But  this  Is  clearly  not  the 
meaning  of  the  instruction  as  given.  It 
merely  tells  the  Jury  that  a  verdict  of  guilty 
of  a  simple  assault  would  be  a  finding  that 
such  assault  had  been  shown  beyond  a  rea- 
sonable doubt,  and  that— as  the  Instruction 
proceeds— "It  bad  not  been  shown  to  a  moral 
certainty  and  beyond  a  reasonable  doubt 
either  that  such  assault  had  been  made  In 
conjunction  with  a  specific  felonious  Intent 
to  commit  either  robbery  or  grand  larceny, 
as  herein  defined,  or  that  a  felonious  attempt 
had  been  made  to  commit  either  of  those 
offenses,  as  herein  defined."  Taking  tbe  in- 
struction as  a  whole,  it  is  clear  that  tbe  Jury 
could  not  have  been  misled  by  it 

The  general  contention  that  the  charge 
of  the  court  was  so  much  in  the  native  of 
an  argument  against  tbe  appellant  as  to  call 
for  a  reversal  cannot  we  think,  be  maintain- 
ed. There  are  no  other  points  arising  on  the 
appeal  from  the  order  denying  tbe  new  trial 
which  call  for  special  notice. 

We  think,  however,  that  the  Judgment  was 
rendered  upon  a  wrong  theory,  under  which 
tbe  coui't  below  felt  compelled  to  sentence 
appellant  to  a  longer  term  of  Imprisonmeut 
than,  as  appears  in  the  record,  it  otherwise 
would  have  done;  and  it  would  therefore  be 
unjust  to  allow  the  Judgment  to  stand.  Aft- 
er the  return  of  the  verdict  the  court  an- 
nounced Its  conclusion  that  tbe  only  punish- 
ment that  could  be  infiicted  upon  appellant 
was  Imprisonment  In  the  state  prison  for 
one-half  of  his  natural  life;  and  thereupon, 
under  objection  and  exception  of  appellant, 
it  was  shown  that  under  the  American  Ta- 
bles of  Mortality  the  expectation  of  life  of 
appellant  was  38  years,  and  Judgment  was 
rendered  for  the  exact  half  of  that  time,  to 
wit  19  years.  We  are  satisfied  that  tor 
obvious  reasons,  a  court  for  the  purpose  of  a 
Judgment  of  imprisonment  In  a  criminal  case, 
cannot  take  as  a  basis  for  such  Judgment 
the  expectation  of  life  upon  which  Insurance 
companies  calculate  their  policies,  and  which 
Is  founded  on  what  vital  statistics  show  to 
he  the  average  expectation.  What  the  actual 
life  of  a  particular  person  would  be,  and 
what  would  be  the  half  of  It  cannot  be 
known;  and.  If  one-half  of  the  life  of  tbe 
appellant  were  tbe  only  punishment  pre- 
scribed for  the  crime  of  which  be  was  con- 
victed, such  punishment  would  be  too  vague 
and  indefinite  to  be  possible  of  enforcement 
and  no  Judgment  could  be  rendered  against 
him,  but  we  think  that  under  the  decision  In 
People  V.  Gardner,  supra,  the  appellant  is 
punishable  for  a  definite  period  of  years. 
Section  213,  Pen.  Code,  provides  that  "rob- 


bery is  punishable  by  Imprisonment  In  the 
state  prison  not  less  than  one  year";  and 
by  section  6T1  the  court  in  such  case  "oiny 
In  its  discretion  sentence-  such  offender  to 
Imprisonment  during  Ills  natural  life."  Sec- 
tion 604  provides  that  a  person  who  attempts 
to  commit  a  crime,  but  fails,  is  punishable 
as  follows:  "(1)  If  the  offense  so  atteinpte<? 
Is  punishable  by  imprisonment  in  the  state 
prison  for  five  years,  or  more,  or  by  Impris- 
onment In  a  county  Jail,  the  person  gallty  of 
such  attempt  is  punishable  by  Imprisonment 
in  the  state  prison,  or  In  a  county  Jail,  as 
the  case  may  be,  for  a  term  not  exceeding 
one-half  the  longest  term  of  imprisonment 
prescribed  niton  a  conviction  of  the  offense 
so  attempted."  In  People  v.  Gardner,  su- 
pra, the  appellant  had  been  convicted  of  an 
attempt  to  commit  rape,  and  rape  Is  pno- 
Ishable  by  Imprisonment  In  the  state  prison 
not  less  than  five  years,  so  that  the  same 
law  applies  to  an  attempt  to  commit  rape  as 
to  an  attempt  to  commit  robbery.  In  tbe 
Gardner  Case  the  appellant  had  been  sen- 
tenced to  five  years,  and  It  was  contended 
that,  imprisonment  for  life  being  the  "long- 
est term"  prescribed  as  punishment  for  the 
completed  crime  of  rape,  an  attempt  to  com- 
mit that  crime  must  be  punished,  if  at  all 
for  one-half  of  life,  which  being  Impossible 
of  calculation,  there  was  no  punishment  pre- 
scribed for  such  offense,  and  no  Judgment 
whatever  could  be  rendered.  But  the  court 
said,  "This  reasoning  is  Ingenious,  but  not 
sound,"  and  held  that  a  defendant  In  such 
case  could  be  legally  sentenced  for  a  definite 
term  of  years.  No  doubt  tbe  qnestlon  Is 
fairly  a  debatable  one;  but  after  a  careful 
consideration  of  tbe  subject  we  see  no  con- 
vincing reason  for  overruling  People  v.  Gard- 
ner, and  adhere  to  the  rule  declared  In  that 
case. 

It  Is  argued  by  appellant— and  It  seems  to 
have  been  so  considered  by  the  conrt— that 
section  867  of  the  Penal  Code  determines  hia 
view  to  be  correct  but  that  section  has  no 
applicability  to  the  case  at  bar.  It  provides 
as  follows:  "Every  person  who,  having  been 
convicted  of  petit  larceny,  or  of  an  attempt 
to  commit  .an  offense  which.  If  perpetrated, 
would  be  punished  by  Imprisonment  in  tbe 
state  prison,  commits  a  crime  after  such 
conviction.  Is  punishable  as  follows:  (1)  If 
tbe  subsequent  offense  Is  such  that  upon  • 
first  conviction,  the  offender  would  be  pun- 
ishable by  imprisonment  in  the  state  prison 
for  life,  at  the  discretion  of  the  court  sncta 
person  Is  punishable  by  imprisonment  in 
such  prison  during  life."  Now,  In  tbe  case 
at  bar  the  "subsequent  offense"  was  only  an 
attempt  to  commit  robbery,  and  was  not 
therefore,  an  offense  which  upon  a  first  con- 
viction "would  be  punishable  by  Imprison- 
ment In  the  state  prison  for  life,  at  the  dte- 
cretlou  of  the  court"  Said  subdivision  1  of 
this  section  applies  only  to  a  case  wttere 
the  "subsequent  conviction"  Is  for  the  com 
pleted  crime  of  robbery ,  or  rane,^  or  some 
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other  offense  for  a  conviction  of  which,  in 
the  absence  of  any  prior  conviction,  the 
court,  in  its  discretion,  might  impose  a  life 
Imprisonment;  and  in  such  case  only  is  the 
discretion  of  the  court  taken  away,  and  the 
penalty  of  life  Imprisonment  absolutely  pre- 
scribed. With  respect  to  the  matter  of  a 
prior  conviction,  which  frequently  causes 
embarrassing  questions,  the  case  at  bar  is 
governed  by  section  666.  Pen.  Code,  which 
provides  as  follows:  "Every  person  who, 
having  been  convicted  of  any  offense  punish- 
able by  Imprisonment  in  the  state  prison, 
commits  any  crime  after  such  conviction,  is 
punishable  therefor  as  follows:  (1)  If  the 
offense  of  which  such  person  Is  subsequently 
convicted  is  such  that  upon  a  first  convic- 
tion, an  offender  would  tie  punishable  by 
Imprisonment  in  the  state  prison  for  any 
term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  state 
prison  not  less  than  ten  years." 

The  order  denying  the  motion  for  a  new 
trial  is  afllrmed.  The  Judgment  Is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
the  superior  court  to  render  a  Judgment  sen- 
tencing the  appellant  to  Imprlsonmeot  In  the 
state  prison  for  such  a  term  of  years  as,  in 
Its  opinion,  would  be  a  Just  and  fair  punish- 
ment,—not  less  than  10  years,— if  there  be 
no  withdrawal  of  the  prior  convictions. 

We  concur:  VAN  DYKE,  J.;  GA- 
EODTTB,  J.;    HARRISON,  J. 


PEOPLE  V.  WEBBER.    (Cr.  8&4.) 
(Supreme  Court  of  California.    Dec.  ^,  1902.) 

BVRQLART— RAILROAD  CARS-INFORMATION— 
DESCRIPTION  OP  CAR  —  CERTAINTY  —  ALLE- 
GATION OP  OWNERSHIP— VARIANCE. 

1.  Where  an  information  charged  that  defend- 
ant entered  "a  certain  railroad  car  and  train, 
to  wit,  a  railroad  car  and  traiu  owned  and  op- 
erated by  the  S.  P.  Co.,  with  felonious  intent 
in  said  railroad  car  and  train  to  commit  the 
crime  of  larceny,"  and  the  proof  was  that  the 
car  which  was  entered  was  marked  "O.  S.  L.," 
and  was  the  property  of  the  O.  S.  L.  Ry.  Co., 
and  was  nambered  14,087,  and  that  such  com- 
pany was  distinct  from  the  S.  P.  Co.,  there 
was  a  fatal  variance. 

2.  An  information  pnder  Pen.  Code,  $  459, 
providing  that  every  person  who  enters  any 
railroad  car  with  Intent  to  commit  (frond  or 
petit  larceny  or  any  felony  ig  giiiity  of  burglary, 
charging  that  defendant  entered  "a  certain  rail- 
road car  and  train,  to  wit,  a  railroad  car  and 
train  owned  and  operated  by  the  S.  P.  Co.. 
with  felonions  intent  in  said  railroad  car  and 
train  to  commit  the  crime  of  larceny,"  did  not 
contain  a  sufficient  description  of  the  car  to  sus- 
tain a  conviction. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Solano  county; 
A.  J.  Buckles.  Judge.    ■ 

Edward  Webber  was  convicted  of  bur- 
glarizing a  certain  railroad  car,  and  be  ap- 
peals.    Reversed. 

See  66  Pac.  38. 

5  2.  See  Burglary,  vol.  8,  Cent.  Dig.  J  66. 
79  P.— 69 


Paul  C.  Harlan  and  O.  R.  Coghlan,  for 
appellant  Tlrey  L.  Ford,  Atty.  Gen.,  and 
C.  N.  Post,  Asst.  Atty.  Oen.,  for  respondent 

CHIPMAN,  C.  Defendant  was  accused 
by  the  district  attorney  of  Solano  county 
of  the  crime  of  burglary,  committed  as  fol- 
lows: 'The  said  Edward  Webber,  on  the 
21st  day  of  January,  A.  D.  1S91,  at  and  in  the 
state  of  California,  •  •  •  did  unlawfully, 
feloniously,  and  burglariously  enter  a  certain 
railroad  car  and  train,  to  wit,  a  railroad  car 
and  train  owned  and  operated  by  the  Soutli- 
em  Pacific  Company,  a  corporation,  said 
railroad  car  and  train  at  the  time  aforesaid 
being  in  the  prosecution  of  its  trip,  and 
Solano  county,  in  said  state  of  California,  at 
said  time  being  a  county  through  which 
said  car  and  train  passed  in  the  course  of  its 
said  trip,  with  felonious  and  burglarious  In- 
tent, then  and  there  and  In  said  railroad 
car  and  train  to  commit  the  crime  of  lar- 
ceny; contrary,"  etc.  Defendant  was  found 
guilty,  and  now  appeals  from  the  Judgment 
of  conviction  and  from  the  order  denying  his 
motion  for  a  new  trial. 

Defendant  demurred  to  the  information  on 
the  groimds  tliat:  First  "it  does  not  sub- 
stantially conform  to  the  requirements  of 
sections  950-952,  of  the  Penal  Code";  and, 
second,  that  the  facts  stated  do  not  constitute 
a  public  offense.  A  motion  was  made  in 
arrest  of  Judgment  on  the  same  grounds,  al- 
leging particularly  that  the  allegations  of 
the  Information  "as  to  the  place  where  the 
burglary  charged  was  committed  are  not 
either  direct  or  certain,  but  on  the  con- 
trary, are  indefinite,  uncertain,  evasive,  in- 
consistent and  repugnant  to  one  another." 
The  demurrer  was  overruled,  and  the  mo- 
tion was  denied.  Defendant  urges  these  rul- 
ings as  error. 

The  offense  charged  In  the  Information 
was  laid  under  section  783,  Pen.  Code,  which 
provides:  "•  •  •  And  when  an  offense 
Is  committed  in  this  state,  on  a  railroad 
train  or  car  prosecuting  Its  trip,  the  Juris- 
diction is  in  any  county  through  which  the 
train  or  car  passes  In  the  course  of  her  trip, 
or  in  the  county  where  the  trip  terminates." 
This  section  relates  to  the  question  of  Juris- 
diction. We  must  look  to  section  459,  Pen. 
Code,  for  a  definition  of  the  offense,  and  It 
is  there  provided:  "Every  person  who  en- 
ters any  house,  room,  apartment  tenement, 
shop,  warehouse,  store,  mill,  bam,  stable, 
outhouse,  or  other  building,  tent,  vessel,  or 
railroad  car,  with  intent  to  commit  grand  or 
petit  larceny,  or  any  felony.  Is  guilty  of 
burglary."  The  evidence  was  that  the  car 
shown  to  have  been  entered  was  marked 
"O.  S.  L.,"  and  was  the  property  of  the 
Oregon  Short  Line  Railway  Company,  and 
was  numbered  14.0ST.  and  that  this  company 
is  distinct  from  the  Southern  Pacific  Com- 
pany. Appellant  contends  that  the  Informa- 
tion Is  not  certain  as  to  the  particular  cir- 
cumstances  of   the  olTcnse,   as   required  .by 
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section  952,  Civ.  Code,  In  this:  (1)  That  the 
particular  car  alleged  to  have  been  burglar- 
ised is  not  designated;  and  (2>  it  is  not  cer- 
tain as  to  where  the  offense  took  place.  It 
is  further  contended  that  the  evidence  Is  In- 
sufficient to  Justify  the  verdict,  and  that 
there  was  a  fatal  variance  between  the  al- 
legation and  proof  of  ownership.  The  al- 
legation is  that  defendant  entered  "a  certain 
railroad  car  and  train,  to  wit.  a  railroad 
car  and  train  owned  and  operated  by  the 
Southern  I'aciflc  Company,"  with  felodloos 
intent  "in  said  railroad  car  and  train"  to 
commit  the  crime  of  larceny.  The  statute 
of  Alabama  declared  that  "the  breaking  and 
entry  into  a  railroad  car,  in  which  goods 
•  •  •  are  kept,  •  •  •  with  the  in- 
tent to  steal,  •  •  •  is  burglary."  It  was 
held  to  be  the  rule  that  when,  in  an  indict- 
ment it  is  necessary  to  aver  ownership  of 
property,  if  at  the  time  of  the  commission 
of  the  offense  there  is  a  general  and  special 
ownership  the  ownership  may  be  alleged 
In  either  the  general  or  special  owner,  and 
It  was  said  that  the  question  most  often 
arises  when  at  the  time  of  the  stealing  the 
goods  were  in  possession  of  a  bailee.  "An 
averment  that  they  were  the  property  of  the 
bailee  or  of  the  bailor  is  good,  if  supported 
by  proof  of  the  general  or  of  special  owner- 
ship." The  entry  was  held  properly  alleged 
to  be  In  a  car  the  property  of  the  Louisville 
Sc  Nashville  Railroad  Company,  though  the 
South  &  North  Alabama  Railroad  Company 
may  have  had  the  possession  and  use  of  it; 
and  it  was  said,  "There  must,  however,  have 
been  evidence  to  support  the  averment  of 
ownership."  The  Judgment  was  reversed  for 
failure  to  prove  the  ownership  as  averred. 
In  State  v.  Hill  (W.  Va.)  35  S.  B,  831,  the 
defendant  was  convicted  of  burglariously 
breaking  into  a  box  car  on  the  Baltimore  & 
Ohio  Railroad  and  stealing  a  hog.  The  indict- 
ment alleged  that  the  car  was  the  property 
of  the  Pittsburg,  Cincinnati,  Chicago  &  St 
Louis  Railroad  Company,  In  the  custody  of 
the  Baltimore  &  Ohio  Railroad  Company. 
The  prosecution  failed  to  prove  that  the  car 
was  the  property  of  the  company  alleged 
to  be  the  owner.  In  setting  aside  the  verdict 
the  court  said:  "The  car  being  in  the  spe- 
cial custody  of  the  Baltimore  &  Ohio  Rail- 
road Company,  it  was  not  necessary  to  al- 
lege Its  general  ownership,  but  an  allegation 
of  special  ownership  would  have  been  suffi- 
cient; but,  having  alleged  the  ownership,  it 
must  be  proven  accordingly  for  the  protec- 
tion of  the  prisoner;  otherwise  he  could  be 
again  Indicted  for  the  same  offense  proven 
as  being  a  different  offense  from  that  al- 
leged. The  B.  &  O.  R.  Co.  may  have  b) 
its  care  and  custody  at  the  same  time  many 
cars  of  various  roads.  An  indictment  for 
the  breaking  into  the  bouse  of  one  person 
cannot  be  sustained  by  proof  of  breaking  Into 
the  house  of  another.  And  an  indictment  for 
breaking  into  the  car  of  a  given  railroad 
company   cannot   be   sustained  by   proof  of 


breaking  into  the  car  of  another  company." 
—citing  Wbart  Cr.  Ev.  {  94,  and  also  sec- 
tion 102a,  where  it  is  said,  "The  name  of  a 
corporation  must  be  correctly  given,  and 
proven  as  laid."  Citing,  also,  Johnson  v. 
State,  supra.  It  was  held  In  People  v. 
Parker,  91  Cal.  91,  27  Pac.  537.  that  the 
allegation  of  ownership  of  the  property  en- 
tered is  necessary  "where  it  constituted  the 
entire  and  only  description  of  the  bam  wtiiclk 
the  defendant  is  charged  with  feloniously 
entering."  If  the  allegation  is  necessary, 
the  proof  must  also  be  necessary;  and  It 
would  follow,  in  accordance  with  the  rule 
that  the  allegation  and  the  proof  must  agree. 
that  proof  of  ownership  other  than  tbat  al- 
leged would  not  support  the  Information. 
And  this  is  the  general  rule.  3  Bnc  PL  it 
Prac.  p.  757,  and  cases  cited. 

We  think,  also,  tiiat  there  is  fatal  uncer- 
tainty in  falling  to  particularize  the  car  al- 
leged to  have  been  burglarized  by  number 
or  some  other  description  identifying  the  car 
entered.  Respondent  contends  that  this  waa 
no  more  necessary  than  tbat  a  particular 
room  of  a  bouse  entered  with  burglarious  In- 
tent should  be  described;  citing  People  t. 
Toung,  65  Cal.  225,  3  Pac.  813,  and  People 
V.  Henry,  77  Cal.  445,  19  Pac.  830.  In  the 
first  of  these  cases  the  allegation  was  that 
the  defendant  feloniously  entered  "the  build- 
ing, to  wit  the  ticket  office,  of  the  Central 
Pacific  Railroad  Company,"  and  the  court 
said:  "Here,  where  the  room  in  a  boildlne 
was  known  as  the  ticket  office.  It  was  prop- 
erly described  as  a  'building,  to  wit  the  tick- 
et office.*  "  In  the  other  case  cited  the  point 
decided  was  that  but  one  offense  was  char- 
ged in  the  allegation  that  defendant  "felo- 
niously entered  the  house,  room,  apartment, 
tenement  shop,  warehouse,  store,  and  build- 
ing of,"  etc.  There  is  no  analogy  between  » 
building  of  many  rooms  and  a  train  of  many- 
cars.  The  statute  does  not  say  that  It  is  bur- 
glary to  feloniously  enter  a  train  of  cars. 
The  statute  says  "railroad  car."  One  may 
commit  other  offenses  on  a  train  of  cars. 
but  be  can  only  commit  burglary  of  a  rail- 
road car  of  the  train.  Each  car  is  separate 
and  distinct  from  every  other  car  of  the  train. 
Cars  are  being  added  to  and  detached  fron» 
the  train  at  points  along  the  line  during  its 
trip;  and  then,  too,  on  through  lines,  such  aa 
the  line  of  Southern  Pacific  Company,  tbne 
are  many  trains,  freight  and  passenger,  mn- 
nlng  dally.  The  defendant  should  be  in- 
formed with  some  degree  of  certainty,  at 
least  as  to  the  particular  car  he  is  charged 
with  having  feloniously  entered.  There  is  no 
difficulty  in  ascertaining  the  fact  for  all 
cars  bear  some  distinguishing  mark  or  nnm- 
ber.  The  Penal  Code  does  not  relieve  the 
prosecuting  attorney  from  the  necessity  of 
informing  the  defendant  with  reasonable  cer- 
tainty of  the  nature  and  particulars  of  the 
crime  charged  against  him,  that  he  may  pre- 
pare his  defense,  and,  upon  acquittal  or  con- 
I  vlction,   plead   his  Jeopardy  against   further 
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prosecution.  People  t.  Lee,  107  Cal.  477,  40 
Pac.  7B4;  People  v.  Ward,  110  CaL  360,  42 
Pac.  884.  In  the  information  before  ns  the 
defendant  could  make  no  Intelligent  prepara- 
tion for  bla  defense  without  being  prepared  to 
defend  against  the  charge  of  feloniously  en- 
tering  every  car  that  was  in  the  train,  any 
one  of  which  the  prosecuting  attorney  might 
select  at  the  triaL  This  particular  train  was 
an  extra  freight  from  Sacramento  to  Oak- 
land, and  was  composed  of  cars  belonging  to 
different  companies;  and  the  conductor  tes- 
tified that  "it  is  quite  likely  this  train  stop- 
ped to  pick  np  cars."  The  connection  of  any 
one  car  in  the  train  with  another  car  was, 
as  suggested  by  defendant,  "entirely  fortui- 
tous; and  only  a  particular  description  of 
some  character  or  other  could  differentiate 
the  particular  car  entered  from  some  other 
car  that  was  not  entered,  and  that  may  have 
been  a  part  of  the  train  for  only  a  short 
time."  Tbe  Information  fails  to  identify  ei- 
ther car  or  train,  whether  a  freight'  car  or 
freight  train,  or  which  of  a  hundred  or  more 
cars  passing  oVer  the  road  that  day,  or 
whether  the  train  was  moving  from  Sacra- 
mento to  Oakland  or  vice  versa.  Tbe  attor- 
ney general  cites  State  v.  Parker,  16  Nev. 
79,  as  supporting  his  contention.  In  that  case 
the  court  held  the  evidence  sufficient  to  sup- 
port the  allegation  of  ownership.  The  de- 
scription was  given  as  a  smoking  car  belong- 
ing to  the  Central  Pacific  Kailroad  Company. 
If  the  case  can  be  said  to  hold  that  such  an 
information  as  the  one  before  us  is  suffi- 
ciently certain,  we  cannot  follow  or  approve 
it 

It  Is  not  necessary  to  notice  the  errors  al- 
leged in  the  admission  and  refusal  of  tes- 
timony and  in  giving  certain  Instructions. 
They  may  not  occur  should  the  case  be  again 
tried. 

Tbe  judgment  and  order  should  be  re- 
versed. 

We  concur:     HAYNES,  0.;    GRAY,  0. 

PER  OTTRIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  reversed. 


OERRDSITB   MIK.  CO.   v.  STEELB. 
(Court  of  Appeals  of  Colorado.    Dec.  8,  1902.) 

CONTRACTS— VARYINQ  BY  PAROL  KVIDBNCE— 
STATUTK  OF  FRAUDS— PLKADINO— DEBT  OF 
ANOTHER— REPORTER  NOTES  AS  EVIDENCE. 

1.  A  written  agreement  by  plaintiff  to  maintain 
a  store  and  boarding  house  at  defeudant's  miue, 
defendant  agreeing  to  aid  plaintiff  in  every  legiti- 
mate manner  in  the  collection  of  bis  accomits.  is 
not  varied  by  defeudant's  subsequent  verbal 
agreement  to  pay  plaintiff  tbe  board  and  store 
accounts  of  employes,  and  deduct  the  same  from 
their  wages,  but  the  latter  is  a  separate,  inde- 
pendent, and  consiDtent  agreement. 

2.  Tbe  defense  that  an  agreement  is  one  to 
answer  for  the  debt  of  another,  and  therefore 
within  tbe  statute  of  frauds,  cannot  be  availed 
of.  the  statute  not  having  been  pleaded. 


8.  Defendant  having  agreed  to  deduct  from 
the  wages  of  its  employes  their  debts  to  plaintiff 
for  board  and  store  accounts,  to  pay  the  same 
to  plaintiff,  and  having  withheld  tne  same  from 
the&  wages,  but  not  paid  it,  the  debt  becomes 
Its  own,  and  not  that  of  another,  within  the  stat- 
ute of  frauds. 

4.  In  tbe  absence  of  stipulation  that  testimony 
given  by  a  witness  at  the  trial  in  tbe  county 
court  shonld  be  proved  in  tbe  district  court  b^ 
the  notes  of  the  county  court  reporter,  such  notes 
are  not  admissible. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Edwin  J.  Steele  against  tbe  Ger- 
rusite  Mining  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

McGluUe  &  Andrews,  for  appellant  Ar- 
thur M.  Edwards  and  George  0.  Manly,  for 
appellee. 

WILSON,  P.  J.  The  parties  to  this  suit 
entered  into  a  written  contract  whereby  it 
was  agreed  that  tbe  plaintiff,  Steele,  should 
place  a  stock  of  goods  and  maintain  a  store 
at  tbe  place  where  defendant  company  was 
conducting  mining  operations,  and  that  hu 
would  also  take  charge  of  and  maintain  a 
boarding  house  at  such  place  for  tbe  boarding, 
at  a  stipulated  price  per  week,  of  defendant's 
officers  and  employ^.  The  defendant  compa- 
ny agreed  to  furnish  a  storeroom  and  the 
boarding  house  and  utensils  connected  there- 
with rent  free.  Among  the  stipulations  in  the 
contract  was  one  that  defendant  "agrees  to 
aia  said  Steele  In  collecting  board,  and  In  all 
legitimate  ways  In  sustaining  said  store  and 
boarding  bouse."  This  suit  was  brought  by 
Steele  to  recover  the  amount  of  the  balance 
alleged  to  be  due  to  him  for  tbe  board  and 
store  accoimts  of  a  number  of  defendant's 
employes.  Judgment  was  in  bis  favor  for 
the  full  amount  claimed,  and  from  this  de- 
fendant appeals. 

It  was  shown  by  tbe  evidence  on  the  part 
of  plaintiff  that  after  putilng  In  the  stock 
of  goods  and  taking  charge  of  tbe  store  and 
boarding  house,  but  before  commencing  to 
operate  tbem  or  opening  any  accounts.  It 
was  agreed  verbally  between  plaintiff  and 
the  general  manager  of  tbe  defendant  com- 
pany that  the  company  would  pay  to  plain- 
tiff the  board  and  store  accounts  of  the  em- 
ployes, and  deduct  such  amount  from  their 
wages;  that  thereafter,  In  purstuince  of  this 
verbal  agreement  It  was  the  uniform  prac- 
tice and  custom  of  the  parties  for  Steele  to 
render  direct  to  the  company,  twice  a  month, 
a  statement  of  his  account,  showing  the 
amount  due  to  him  by  each  employs  for 
board  and  on  store  account:  that  this  state- 
ment of  account  was  audited  by  the  manager 
of  the  company,  and  paid  to  plaintiff  by  the 
company's  treasurer.  Nine  such  statements 
were  rendered,  audited,  and  paid.  Three 
other  statements  were  rendered  and  audited 
by  tbe  general  manager,  but  were  not  paid 

f  S.  See  Frauds,  SUtute  of,  vol.  23,  Cent.  Dig.  {  54. 
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'vpon  presentation  to  the  treasurer,  owing  to 
lack  of  funds  In  the  treasury,  and  these  are 
the  subject  of  this  suit  It  was  further 
«hown  that  Steele  never  rendered  any  ac- 
counts to  the  employes,  but  to  the  company 
■direct,  as  has  been  stated,  and  that  the  sums 
■due  upon  the  statements  of  account  involved 
In  this  suit  had  been  deducted  by  the  com- 
pany from  the  wages  of  the  employes.  No 
«vidence  was  ofFered  on  the  part  of  defend- 
4tnt  The  oral  testimony  received  with  ref- 
-«rence  to  the  verbal  agreement  between  plain- 
tiff and  the  general  manager  did  not  tend  to 
■vary  the  terms  of  the  written  contract  The 
latter  contained  only  a  general  undertaking 
'On  the  part  of  the  defendant  to  aid  the 
plaintiff  in  every  legitimate  manner  in  the 
collection  of  his  accounts.  There  was  no 
Attempted  specification  as  to  bow  or  in  what 
manner  this  aid  should  be  extended.  As  it 
then  stood,  it  was  of  no  practical  or  legal 
-effect  Plaintiff  could  not  have  maintained 
an  action  upon  it  The  verbal  agreement 
-went  a  step  further,  but  by  no  means  con- 
flicting or  varying  with  the  written  contract, 
and  provided  how  tills  assistance  should  l>e 
rendered.  The  provision,  too,  it  is  a  matter 
•of  common  knowledge,  is  one  customary  in 
-enterprises  of  that  character,  and  one  which, 
nothing  appearing  to  the  contrary  In  the 
case  here  presented,  was  within  the  scope 
and  authority  of  the  general  manager  to 
«nter  into.  The  verbal  contract  was  mani- 
festly a  separate  and  independent  one,  and 
evidence  as  to  its  terms  was  clearly  admis- 
sible. It  is  upon  this  contract  the  suit  is 
based,  and  can  be  maintained.  It  is  claimed, 
however,  tliat  this  agreement  was  one  to 
answer  for  the  debt  of  another,  and  hence, 
not  being  in  writing,  came  within  the  inhi- 
bition of  the  statute  of  frauds.  The  evi- 
dence shows  the  undertaking  was  primary, 
not  collateral.  Coal  Co.  v.  Llddell,  69  lU. 
•640.  Conceding,  however,— which  we  do  not 
—that  It  was  an  agreement  to  answer  for  the 
debt  of  auotber,  it  can  avail  defendant  noth- 
ing. For  one  reason,— and  a  conclusive  one, 
—the  statute  was  not  pleaded.  Hamill  v. 
HaU,  4  Colo.  App.  290,  35  Pac.  927.  For  an- 
other,- equally  conclusive,— it  appears  that 
the  defendant  had  withheld  from  the  wages 
-of  its  employes,  and  therefore  collected,  the 
amounts  in  money  due  to  plaintiff  upon  these 
«everal  statements  of  account,  and,  instead 
of  paylug  it  over  to  plaintiff,  had  retained  it 
It  became,  therefore,  so  much  money  re- 
ceived by  it  to  the  use  of  plaintiff,  and, 
lutTing  received  and  retained  it,  the  debt 
t>ecame  its  own,  and  not  that  of  another, 
fiamili  V.  Hall,  supra. 

There  was  no  stipulation  that  the  testi- 
cnony  given  by  a  witness  on  the  trial  of  the 
cause  In  the  county  court  should  be  proved 
on  the  trial  in  the  district  court  by  the  notes 
of  the  official  reporter  of  the  county  court, 
and  it  was  not  error  to  exclude  such  offer. 

'X'lte  Judgment  will  be  affirmed.    Affirmed. 


DENVER  LIFE  INS.  CO.  t.  BDCKNUM. 

(Court  of  Appeals  of  Colorado.    Dec  8,  1902.) 

INSURANCE-ISSUE  MADE  BT  PLBAOINOa- 
JUDOMENT. 

1.  Where  suit  is  brought  on  a  life  policy  of  $2.- 
000,  and  the  issue  made  by  the  pleadings  is 
whether  insured  knowingly  made  misrepresenta- 
tions as  to  his  health,  and  it  appears  that  hU 
original  policy  of  $5,000  was  treated  as  lap-a>d 
l>erause  of  noupayment  of  dues,  and  that  the  f  2,- 
000  policy  was  issued  to  reinstate  the  original 
policy  to  that  amount  a  judgment  for  plaintiff 
for  $2,000,  on  the  sole  ground  that  the  original 
poller  never  iaped,  because  of  failure  to  give 
notice  of  dues,  is  not  supported  by  the  pleadings. 

Appeal  from  Arapahoe  county  court 
Action  by  Elsie  M.  Bncknum  against  the 
Denver  Life  Insurance  Company.    Judgment 
for  plaintiff.    Defendant  appeals.     Reversed. 

A.  J.  BIsh)g,  X  0.  Helm,  and  B.  B.  Ed- 
monds, for  appellant  0.  J.  Blakeney,  for 
appellee. 

THOMSON,  J.  On  the  11th  day  of  Au- 
gust, 1896,  the  Denver  Life  Insurance  Com- 
pany Issued  and  delivered  to  Dr.  Henry  H. 
Bucknum  Its  policy  of  insurance,  whereby  it 
insured  his  life  In  the  sum  of  $5,000  for  the 
benefit  of  Elsie  M.  Bncknum,  his  wife.  The 
consideration  for  the  policy,  as  expressed  in 
the  instrument,  was,  among  other  tilings  tlie 
full  payment  of  the  first  annual  premium, — 
$73.56,— and  the  agreement  of  tlie  Insured  that 
further  payments  should  be  made  annually, 
semiannually,  quarterly,  or  monthly  In  ad- 
vance. Dr.  Bucknum  was  one  of  the  medi- 
cal examiners  for  the  company.  It  was  con- 
templated that  the  fees  for  examinations, 
which  he  was  to  receive  from  the  company, 
would  be  enough  to  cover  the  premlom  and 
the  further  payments.  Some  time  afterwards 
It  was  found  tliat  the  company  was  unable  to 
furnish  bim  with  a  sufficient  number  of  ex- 
aminations to  carry  the  amount  of  insurance 
named  hi  die  policy.  After  this  fact  bad 
been  ascertained,  Charles  E.  Channell,  secre- 
tary of  the  company,  and  Dr.  Bucknum  bad 
several  conversations  on  the  subject  in  which 
the  doctor  said  that  he  was  dependent  upon 
the  examinations  to  carry  Iiis  policy,  and  waa 
without  funds  to  make  good  the  deficiency. 
The  total  amount  earned  by  him  as  examino- 
was  Insufficient  to  keep  the  policy  in  force 
after  August  11,  1897,  and  in  subsequent  con- 
versations with  him  he  was  notified  by  tbe 
president  tliat  his  policy  had  lapsed.  The  doc- 
tor was  desirous  of  Insurance,  and  on  the  1st 
day  of  September,  1897,  It  was  agreed  that 
the  amount  of  the  insurance  should  be  re- 
duced to  $2,000:  and,  accordingly,  on  that 
date,  the  doctor  made  and  subscribed  the  fol- 
lowbig  application  to  the  company:  "Appli- 
cation for  reinstatement  and  warranty  of 
health  to  the  Denver  Life  Insurance  Compa- 
ny, Denver,  Colorado.  Whereas  a  premium 
payment  upon  my  policy  No.  7  became  due 
and  payable  on  the  11th  day  of  August  1897, 
and  by  reason  of  the  nonpayment  of  said  pre- 
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mlum  whea  due  my  policy  expired.  Now, 
therefore,  I,  H.  H.  Bucknum,  of  Denver,  oc- 
cnpatton  physician,  do  hereby  npply  to  the 
Denver  Life  Insurance  Company  for  rein- 
statement of  my  policy,  and  tender  the 
amount  of  past-due  payment  of  $15.4G,  which 
will  carry  the  payment  upon  my  policy  to 
February  11,  1898.  In  conslderatiou  of  the 
same  being  accepted  and  my  policy  restored  to 
regular  standing,  I  agree  as  follows:  First. 
I  warrant  that  I  am  now  of  temperate  habits, 
In  good  health,  and  free  from  all  infirmities. 
That  since  the  date  of  my  original  application 
I  have  had  no  disease.  Injury,  Infirmity,  or  Ill- 
ness, nor  had  any  medical  attendance,  or  ad- 
vice for  any  Illness,  except  as  follows,  viz. 
Second.  I  hereby  agree  that  If  any  of  the 
statements  and  warrants  above  given  are  not 
full,  complete,  and  true,  that  the  acceptance 
by  the  Denver  Life  Insurance  Company  of 
this  or  any  other  payment  shall  not  make  a 
Talld  claim  under  said  policy,  and  the  only 
liability  against  the  Denver  Life  Insurance 
Company  shall  be  the  amount  of  this  and  sub- 
sequent premium  payments,  with  compound 
Interest  added  at  four  per  cent  per  annum. 
Dated  at  Denvw,  this  1st  day  of  September, 
1807.  H.  H.  Bucknum."  The  company  ac- 
cepted the  application,  and  on  the  same  day 
alta%d  the  old  policy,  except  as  to  its  date, 
BO  as  to  adapt  It  to  the  new  contract,  and  de- 
livered it  to  him.  The  alteration  was  made 
by  erasing  the  word  "five"  wh»e  the  amount 
of  the  Insurance  was  named,  and  inserting 
the  word  "two,"  and  by  erasing  the  figures 
representing  the  payments  which  were  re- 
quired to  maintain  a  policy  for  $5,000,  and 
Inserting  figures  representing  the  payments 
required  to  support  a  policy  for  $2,000.  At 
the  foot  of  the  policy  these  words  were  writ- 
ten: "This  policy  reduced  to  $2,000  from  Au- 
gust 11,  ll»7.  C.  B.  Ohannell,  Secretary." 
The  doctor  elected  to  make  his  payments 
semiannually.  The  amount  of  each  of  such 
payments  was  $15.46,  and  by  the  alteration 
It  was  so  made  to  appear  In  the  policy.  The 
semiannual  premium  on  the  $5,000  policy  was 
$38.03.  The  doctor  made  his  first  payment 
immediately.  About  two  months  afterwards 
It  came  to  the  knowledge  of  the  officers  of 
the  couui.iny  that  when  the  doctor  made  the 
application  he  was  sufferhig  from  a  disease 
known  as  paretic  dementia.  A  meeting  of  the 
board  of  directors  was  Immediately  called,  at 
which  It  was  determined  to  refund  the  mon- 
ey paid  by  him,  and  notify  him  that  his  pol- 
icy was  canceled.  Accordingly,  on  September 
16,  1897,  the  secretary  wrote  the  doctor  a 
letter.  Inclosing  a  check  for  the  premium  paid 
by  bim,  and  advising  him  that  his  policy  had 
been  canceled.  The  doctor  refused  to  accept 
the  check,  and  returned  It  It  was  then  sent 
to  his  wife,  and  she  also  returned  it  The 
doctor  died  on  the  13th  day  of  March,  1899, 
and  Mrs.  Bucknum  brought  this  suit  to  re- 
cover the  amount  named  In  the  policy. 

The  complaint  alleged  the  Issuance  of  a 
policy  to  the  doctor  for  $2,000,  setting  forth 


the  instrument  and  Its  attached  conditions  Im 
full;  alleged  the  death  of  the  insured,  the- 
performance  of  all  the  conditions  of  the  pol- 
icy by  bim  and  by  the  plalnUfF,  and  demand- 
ed Judgment  for  $2,000.  The  answer  admit- 
ted the  execution  and  delivery  of  the  policy 
and  the  death  of  the  Insured,  and,  after  .set- 
ting forth  the  facts  In  connection  with  the- 
original  insurance  for  $5,000,— the  failure  of 
the  insured  to  pay  the  premiums  due,  the  con- 
sequent forfeiture  of  the  policy,  the  applica- 
tion of  the  insured  for  a  reinstatement  of  the 
policy,  the  payment  by  him  of  the  amount  of 
the  semiannual  premium  of  $15.46  on  the  pol- 
icy as  altered,— averred  that  the  statements  or 
the  Insiured  as  to  his  health,  in  his  applica- 
tion for  that  policy,  were  false,  and  were- 
known  by  him  to  be  false  at  the  time  they 
were  made;  that  he  was  at  that  time,  an<K 
for  a  long  time  before  had  been,  sufferlnj;- 
from  a  disease  known  as  paretic  dementia,, 
and  which  resulted  in  his  death;  that  he  war- 
then  behig,  and  before  making  his  application- 
had  been,  treated  by  a  physician  for  that  dis- 
ease; that  these  facts  were  unknown  to  the- 
company  when  It  allowed  the  reinstatement 
and  changed  the  policy;  but  that,  immediate- 
ly it  became  advised  of  them,  it  sent  to  the- 
doctor  Its  check  for  the  amount  of  the  pre- 
mium he  had  paid,  notifying  him  that  by- 
reason  of  his  misrepresentations  his  policy 
had  been  canceled;  but  be  refused  to  receive 
it  and  returned  It,  as  did  also  his  wife,  the. 
beneficiary,  to  whom  It  was  subsequently  sent- 
The  replication  admitted  the  allegations- 
concerning  the  disease  from  which  the  doctor  - 
was  suffering,  and  admitted  that  it  finally  re- 
sulted In  his  death;  but  averred  that,  at  the 
time  he  made  the  application,  his  mind  was- 
so  shattered  that  he  was  Incapable  of  Jndgr 
ment  In  relation  to  his  statements.  The  rep- 
lication further  denied  knowledge  or  infer* 
matlon  sufficient  to  form  a  belief  a»  to  th» 
other  allegations  of  the  answer.  Dr.  Esk-r 
ridge,  the  physician  under  whose  care  Dr. 
Bucknum  was  from  December,  1896,  until - 
April  or  May,  1897,  and  who  frequently  met 
and  conversed  with  him  afterwards,  testified 
that  in  April  his  mental  symptoms,  the  mean-^ 
Ing  of  which  were  at  first  undeterminable^ 
clearly  indicated  paretic  dementia,  and  that: 
the  disease  progressed  rapidly;  that  the  ef- 
fects of  his  disorder  were  hallucinations  that: 
be  was  perfectly  well,  and  that  he  was  about: 
to  come  Into  the  possession  of  great  wealthy 
that  In  May  he  refused  to  submit  to  treatrr 
ment,  for  the  reason  that  being  entirely  well;, 
bis  condition  did  not  require  it;  that  bls- 
memory  was  very  poor;  and  that  about  the-- 
Ist  of  September,  be  could  not  reason  Intelli- 
gently on  the  question  of  his  health.  The- 
witness  also  testified  that  a  person  afflicted' 
with  paretic  dementia  has  a  false  codteptloa 
of  his  health;  and.  If  the  mental  symptoms 
are  well  developed,  has  an  extravagant  sense 
of  being  well.  It  was  shown,  however,  that;, 
during  the  period  covered  by  the  testimony 
of  Dr.  Eskridge,  Dr.  Bucknum.  was  praett&> 
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Ing  big  profession,  giving  out  prescriptions,— 
the  last  being  dated  September  Ist,  the  day  he 
made  the  application;  and  tliat  tliese  prescrip- 
tions all  Indicated  sound  Jndgm«it  It  was 
also  shown  that  in  the  conversations  between 
Dr.  Bucknum  and  the  secretary  of  the  com- 
pany respecting  the  original  policy,  his  in- 
ability to  make  the  payments  necessary  to 
sustain  it,  and  his  desire  for  its  reinstate- 
ment, his  recollection  of  the  antecedent  facts 
was  accurate,  and  to  all  appearances  he  had 
full  control  of  his  faculties.  It  also  appeared 
that  on  the  11th  day  of  February,  1898,  the 
11th  day  of  August,  1898,  and  the  11th  day 
of  February,  1899,  the  plaintiff  tendered  to 
the  defendant  $15.46  as  the  premium  due  Oy 
the  terms  of  the  policy  on  each  of  those 
days. 

Among  the  conditions  and  stipulations  an- 
nexed to  the  policy  was  the  following: 
"Thirty  days'  notice  before  payment  Is  due, 
except  when  monthly  payments  are  made, 
will  be  mailed  to  the  insured  from  the  home 
ofBce  to  the  last  known  address  as  It  appears 
upon  the  books  of  the  company.  Failure  to 
make  any  payment  at  the  home  of&ce  on  or 
before  the  day  when  due,  whether  the  In- 
sured does  or  does  not  receive  such  notice, 
hereby  cancels  this  contract  and  releases  the 
company  and  the  Insured  from  any  further 
liability,  and  all  payments  made  on  account 
thereof  shall  be  forfeited  to  the  company." 
In  the  course  of  the  examination  of  one  of 
the  defendant's  witnesses,  the  fact  was  elicit- 
ed that  while  Dr.  Bucknum  was  the  holder 
of  the  original  policy  for  $5,000,  no  notice 
that  payments  would  become  dne  was  ever 
mailed  to  him.  The  court  rendered  Judgment 
for  the  plaintiff  for  the  amount  payable  by 
the  terms  of  the  new  policy,  on  the  sole 
ground  that  the  notice  provided  for  In  the 
stipulation  we  have  quoted  was  not  given; 
holding  that,  by  reason  of  the  failure  to  give 
the  notice,  the  original  policy  never  lapsed. 
The  defendant  appealed. 

This  suit  was  not  brought  upon  the  original 
policy.  The  complaint  set  forth  the  policy 
for  $2,000,  which  required  the  payment  of  a 
semiannual  premium  of  $15.46.  By  tender- 
ing the  premium  for  the  payment  of  which 
that  policy  provided,  and  by  bringing  hxae 
suit  upon  that  policy,  averring  the  perform- 
ance by  the  insured  and  by  her  of  all  the  con- 
ditions  of  the  contract  evidenced  by  that 
policy,  the  plaintiff,  at  least  so  far  as  this 
-suit  Is  concerned,  adopted  the  act  of  her  hus- 
band in  procuring  It.  Whether  the  original 
policy  had  lapsed  is,  under  the  pleadings,  not 
a  question  for  judicial  determination.  In  de- 
•clding  that  the  first  policy  was  still  in  force, 
the  court  went  outside  of  the  case  made  by 
the  ple^idings.  These  presented  but  one  la- 
sue,  and  that  related  to  the  nature  of  the  rep- 
resentations made  by  the  insured  respecting 
Ills  health  in  his  application  for  reinstate- 
ment. The  language  is  that  of  a  warranty, 
tiut  the  defendant  has  chosen  to  regard  it 
luerply  as  conveying  representations,  and  we 


shall  allow  it  no  different  effect  Those  rep- 
resentations are  alleged  to  have  been  not 
only  untrue,  but  untrue  to  the  knowledge  of 
the  insured  when  made.  The  charge  was 
that  they  were  willfully  and  Intentionally 
false.  The  question,  therefore,  was  whether 
the  insured  knowingly  misrepresented  his 
condition.  There  was  evidence  to  warrant 
the  conclusion  that,  owing  to  a  state  of  mind 
for  which  he  was  not  responsible,  he 
thoroughly  believed  himself  to  be  In  perfect 
health,  and  the  fact  that  he  bad  been  tmder 
the  care  of  a  physician  had  vanished  from 
his  memory.  If  such  was  the  case,  his  state- 
ments were  not  Intentionally  false.  On  the 
other  band,  there  was  evidence  to  Justify  an 
Inference  that  his  capacity  for  recollection  of 
past  events  had  not  been  Impaired,  and  that 
therefore,  the  fact  that  he  had  been  the  sub- 
ject of  medical  attendance  could  not  have 
been  forgotten.  Upon  the  question  whether 
the  insured  knew  his  statemmts  to  be  false 
when  he  made  them,  the  court  ventured  no 
finding.  That  question  was  the  only  one  pre- 
sented by  the  pleadings,  and  without  its  de- 
termination no  judgment  conld  be  properly 
rendered  in  the  suit  The  necessary  finding 
cannot  be  made  here,  and  the  judgment  Is 
reversed,  and  remanded  for  trial  and  deci- 
sion of  that  issue.  Upon  the  question  what 
the  effect  of  proof  of  the  applicant's  insanity 
when  he  made  tbe  application  would  be,  so 
far  as  concerns  the  original  policy,  we  ex- 
press no  opinion,  because  It  is  not  presented 
by  this  record. 
Reversed. 


ALDEN  T.  CAMPBELL.  Mayor. 

(Supreme  Court  of  Washington.     Dee.  16, 

1902.) 

MUNICIPAL  CORPORATION— CITY  BLBXITRICIAN 

-SALARY— CHARTER   LIMITATION— SPB- 

CIAL  CONTRACT— VALIDITY. 

1.  A  city  charter  provided  that  the  oonncfl 
should  fix  the  salaries  of  certain  named  em- 
ployes, not  to  exceed  specified  amounts,  and 
that  of  "any  other  officer  or  agent"  not  to  ex- 
ceed $1,200.  The  coancil  passed  an  ordinance 
antborizing  the  commissioner  of  public  works 
to  contract  with  plaintUT,  an  electrician,  "for 
the  overhauling,  repairing,  and  revising"  of  the 
city's  electric  light  wires  and  lighting  system 
for  eiebt  months,  for  $1,200,  payaUe  in  month- 
ly installments  of  $150,  and  a  contract  was 
made  accordingly.  Held,  that  plaintiff  was  a 
cit.T  officer,  and  hence  that  the  ordinance  and 
contract  constituted  an  evasion  of  the  diar- 
ter,  and  were  void. 

Appeal  from  superior  court,  Pierce  county: 
J.  A.  Williamson,  Judge. 

Mandamus  by  8.  F.  Alden  against  Louis 
D.  Campbell,  as  mayor  of  tbe  city  of  Ta- 
coma.  Judgment  for  defendant,  and  plaintiff 
appeals.    Afiirmed. 

Obas.  Bedford,  for  appellant  William  P. 
Reynolds  and  Emmett  N.  Parker,  for  respond- 
ent 


DUNB.\.R,  J.    This  is  an  action  for  man- 
damus against  tbe  mayor  of  tb^^JIyi  of  Ta- 

.Digitized  by ' 


y^^C^^l^ 


Wash.) 


CLANCY  T.  Mcelroy. 


1093 


coma,  a  city  of  the  first  class,  to  compel  blm 
to  sign  a  warrant  in  favor  of  the  appellant, 
which  warrant  was  alleged  to  have  been  due 
appellant  by  reason  of  a  contract  entered  into 
with  the  city.  Upon  the  appRcatlon  for  said 
mandamus  respondent  interposed  a  demurrer 
to  the  same,  which  demurrer  waa  sustained 
by  the  trial  court,  and  from  the  Judgment 
thereon  this  appeal  la  taken. 

Section  216  of  the  city  charter,  which 
speclfles  the  elective  officers  of  said  city,  fixes 
their  salaries,  and  provides  aa  follows: 

The  city  coancil  shall  fix  by  ordinance  the  sal- 
ary of  all  other  ofiicers  and  employes  provided 
by  this  charter  or  that  may  be  created  by  ordi- 
nance: provided,  that  said  salaries  shall  never 
exceed  the  following : 

City  attorney $2,400  per  annom. 

Chief  of  police. 1.200    "       " 

Chief  of  fire  department 1,200    "       •♦ 

CommtssioDer  of  public  works    1,700    "       " 

City  engineer 1.700    *'       " 

Any  other  officer  or  agent. . .     1,200  per  annum. 

Evidently  It  was  thought  that  it  was  un- 
lawful to  employ  an  electrician  for  a  compen- 
sation greater  than  $1,200  per  annum  with- 
out additional  legislation,  and,  the  council  de- 
siring to  employ  appellant,  and  appellant  pre- 
sumably demanding  a  larger  compensation 
than  $1,200  per  annum,  an  ordinance  was 
passed  authorizing  and  directing  the  commis- 
sioner of  public  works  to  make  and  enter  Into 
a  contract  with  appellant  for  the  overhauling, 
repairing,  and  revising  of  the  lines  used  for 
carrying  electric  current  and  the  lighting  sys- 
tem of  the  city  of  Tacoma,  for  a  period  of 
eight  months,  and  providing  that  the  said  con- 
tract should  provide  for  the  payment  of  the 
sum  of  $1,200  to  the  appelant  for  the  per- 
formance of  said  work,  in  monthly  install- 
ments not  exceeding  $1S0.  TTpon  the  basis  of 
this  ordinance  the  following  agreement  was 
entered  Into:  "It  la  hereby  mutually  agreed 
between  the  parties  hereto  that  the  said  S. 
F.  Alden  shall  overhaul,  repair,  and  revise 
the  lines  used  In  the  city  of  Tacoma  for  car- 
rying electric  current  and  the  city's  electric 
lighting  system  for  a  period  of  eight  months, 
and  in  consideration  of  the  performance  of 
said  work  the  city  of  Tacoma  will  pay  to  the 
said  S.  F.  Alden  the  sum  of  $1,200.  Said  sum 
of  $1,200  shall  be  paid  In  monthly  install- 
ment not  exceeding  $1S0  per  month,  be- 
ginning the  first  day  of  December,  1899,"— 
signed  by  Alden  and  the  authorized  agents  of 
the  city.  The  question  is  upon  the  legality  of 
the  contract  It  is  contended  by  the  appellant 
that  he  is  neither  an  officer  nor  an  agent  of 
the  city,  but  a  mere  temporary  employ6; 
that  the  charter  inhibition  does  not  apply  to 
employes  of  this  character,  and  that  the  coun- 
cil has  a  right  to  make  such  contract  with  its 
employes,  and  fix  such  recompense  for  serv- 
ices by  employes  as  in  its  Judgment  is  prop- 
er; that  the  contract  In  question  is  not  a 
contract  of  employment  by  the  month,  but  Is 
similar  in  its  nature  to  a  contract  for  grading 
streets,  constructing  buildings,  or  overhaul- 
ing buildings,  etc.    We  are,  however,  unable 


to  so  construe  this  contract,  <»:  the  charter 
provision  In  question.  The  provision  of  the 
charter  must,  of  course,  be  construed  with 
reference  to  the  benefits  sought  to  be  obtained 
and  the  evils  sought  to  be  avoided  by  Its  en- 
actment The  result  sought  to  be  attained 
was  a  protection  to  the  taxpayers  of  the  mu- 
nicipality by  a  limltatioa  on  the  powers  of 
the  city  council  over  the  salaries  of  the  city's 
regular  officers  and  employes,  no  matter  by 
what  names  they  might  be  designated.  Under 
the  contract  this  appellant  might  have  been 
appropriately  termed,  and  was  in  fact,  a  city 
electrician,  and  the  manner  in  which  be  was 
employed  cannot  change  the  real  character  of 
the  employment.  He  was  not  to  be  paid  as  a 
street  grader  is  paid,— when  he  accomplishes 
so  much  work,  or  as  an  expert  Is  paid,— but 
he  is  paid  $1,200  for  eight  months'  service.  In 
monthly  Installmente  not  exceeding  $150  per 
month;  and.  If  the  city  and  the  appellant  see 
fit  to  renew  this  contract  from  time  to  time, 
the  result  will  be  that  the  city  will  have  per- 
manently on  Its  pay  roll,  as  It  now  has  tem- 
porarily, a  city  electrician  receiving  a  salary 
of  $150  a  month.  In  plain  violation  of  the 
charter  provision.  We  think  the  passage  of  the 
ordinance  and  the  contract  entered  toto  there- 
under were  an  evasion  of  the  charter  provi- 
sion and  they  will  not  be  sustained. 
The  judgment  Is  affirmed. 

REAVIS,  O.  J.,  and  ANDEBS  and  MOUNT, 
JJ.,  concur. 


CIANCT  T.   McELROY. 

(Supreme  Court  of  Washington.     Dee.  80. 

1902.) 

SXECUTORS-INTBNTORT— FAILURK  TO  FILB— 
REMOVAL. 

1.  Within  the  time  allowed  by  the  court  an 
executor  made  and  verified  a  proper  inventory, 
but  through  acrident  and  inadvertence  failed 
to  file  it  until  after  the  time  had  expired,  and 
an  application  was  made  for  his  removal, 
when  be  filed  the  inventory.  Ballmger's  Ann. 
Codes  &  St.  I  6201,  requires  an  executor  to 
make  and  file  his  inventory  within  one  month; 
and  section  6208  provides  that,  if  be  fails  to 
file  the  inventory  within  such  time,  or  such 
further  time  an  the  court  shall  allow,  "the 
court  shall  revoke  the  letters  tentamentary." 
Held,  that  power  of  removal  for  such  cause  is 
in  the  sound  discretion  of  the  court  and  the 
application  was  properly  refused. 

Appeal  from  superior  court.  King  county; 
Boyd  J.  Tallman,  Judge. 

Petition  by  George  B.  Clancy  for  the  re- 
moval of  James  F.  McElroy  'as  executor  of 
the  wilt  of  Thomas  Clancy,  deceased.  From 
an  order  denying  the  petition,  the  petitioner 
appeals.    Affirmed. 

Root  Palmer  &  Brown,  for  appellant  John 
B.  Hart  for  respondent 

REAVIS,  O.  J.  Thomas  Clancy  died  tes- 
tate in  King  county,  leaving  a  valuable  es- 
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tate.  In  the  will  19  legatees  received  be- 
quests, among  whom  was  tbe  appellant,  wlio 
received  $15,000.  Tbe  will  appointed  tbe  re- 
spondent executor,  who  thereupon  duly  quail- 
fled  and  received  bis  letters  as  such  executor. 
The  appellant  thereafter  Instituted  this  pro- 
ceeding to  remove  the  executor,  and  prayed 
that  some  suitable  person  migbt  be  appointed 
administrator  of  tbe  estate  to  administer  the 
same  under  the  provisions  of  tbe  will.  Tbe 
cause  for  such  removal,  upon  which  the  case 
Is  brought  here  for  review,  was  failure  of 
the  executor  to  file  the  Inventory  of  the  es- 
tate within  the  time  prescribed  by  section 
6201,  Ballinger's  Ann.  Codes  &  St,  which 
reads  as  follows :  "Every  executor  and  admin- 
istrator shall  make  and  return,  upon  oath.  Into 
the  court,  within  one  month  after  his  ap- 
pointment a  true  inventory  of  tbe  real  and 
personal  estate  of  the  deceased,  which  shall 
come  to  bis  possession  or  knowledge."  Tbe 
facts,  as  they  appeared  on  the  hearing,  were 
that  the  execntor  secured  an  order  extending 
the  time  for  filing  tbe  inventory  for  30  days; 
that  be,  within  tbe  extended  time,  made  out 
and  verified  such  Inventory,  but  through  ac- 
cident and  Inadvertence  sudi  inventory  was 
not  formally  filed  in  the  court  until  after  the 
time  prescribed  for  filing  the  same  by  the 
statute  had  lapsed;  that  after  tbe  commence- 
ment of  this  proceeding,  and  upon  notice  of 
the  same,  the  execntor  immediately  filed  the 
Inventory  which  had  been  so  prepared  and  ver- 
ified. Section  6208,  Ballinger's  Ann.  Codes  & 
St,  provides  as  follows:  "If  any  executor 
or  administrator  shall  neglect  or  refuse  to 
return  the  Inventory  within  the  period  pre- 
scribed, or  within  such  further  time,  not 
exceeding  three  months,  as  the  Court  shall  al- 
low, tbe  court  shall  revoke  tbe  letters  tes- 
tamentary or  of  administration;  and  the  ex- 
ecutor or  administrator  shall  be  liable  on  bis 
bond  to  any  party  Interested  for  the  Injury 
sustained  by  the  estate  through  his  neglect" 
Appellant  urges  that  this  section  Is  manda- 
tory, and  no  discretion  Is  vested  In  tbe  su- 
perior court  as  to  the  removal  of  the  execu- 
tor when  he  has  failed  to  file  the  Inventory 
within  time.  This  Is  the  only  question  pre- 
sented for  consideration.  No  such  statutory 
provision  in  the  same  terms  has  been  brought 
to  our  attention,  but  it  is  a  familiar  rule  of 
statutory  construction  that  the  spirit  as  well 
as  the  letter  must  be  considered  In  determln- 
\Bg  whether  its  provisions  are  mandatory  or 
directory.  The  words  "may"  and  "shall" 
may  be  used  according  to  tbe  context  and  in- 
tent found  in  tbe  statute,  and  are  frequently 
construed  interchangeably.  From  the  reading 
of  these  two  sections  in  connection  with  the 
received  construction  and  nature  of  probate 
procedure  and  the  ordinary  discretion  of  the 
superior  court  in  such  proceedings,  it  Is  con- 
cluded that  tbe  authority  of  the  superior  court 
to  remove  the  executor  In  this  case  rests  in 
a  sound  legal  discretion.  Considering  that 
the  failure  of  the  executor  to  formally  file 
tbe  Inventory  was  through  mere  Inadvertence 


and  forgetfulness,  and  the  further  fact  that 
he  was  the  trustee  selected  by  the  testator, 
and  otherwise  competent  to  manage  tbe  es- 
tate, no  abuse  of  discretion  Is  perceived  in  the 
court's  ruling. 
AflSrmed. 

DUNBAR,    FULI.ERTON.   MOUNT,    and 
ANDERS,   JJ.,   concur. 


DAULTON  T.  STUART  et  aL 
(Supreme  Court  of  Washington.     Dec.  30, 

1902.) 
INTERPLBADER-COMPUUNT— 8UFF1CIENCT. 

1.  Ballinirer's  Ann.  Codes  &  St  {S  4S43- 
4845,  provide  that  any  one  having  in  bis  pos- 
session any  property,  where  more  than  one 
person  claims  to  be  the  owner  thereof  or  enti- 
tied  'thereto,  may  commence  an  action  against 
all  or  any  of  such  persons,  and  have  their 
rights  determined,  etc.  Held  not  necessary  for 
plaintiff  in  sncb  an  action  to  allege  or  show 
that  he  has  been  sned  or  is  threatened  with 
suit  by  one  or  more  of  such  claimants,  or  that 
he  is  in  danger  of  having  Jndgment  rendered 
against  him  twice  for  the  same  property. 

2.  A  complaint  in  such  an  acti(Hi,  alleginc 
that  plaintiff  is  in  possession  of  propo^  wuico 
he  does  not  own,  and  whidi  be  is  willing  t» 
deliver  to  the  owner;  that  each  of  the  de- 
fendants claim  the  property;  that  he  does  not 
know  which  is  entitled  to  it;  tiiat  one  of  them 
has  demanded  it,  and  both  are  about  to  com- 
mence replevin  suits  against  him  for  it;  and 
that  the  action  is  not  brought  by  coilnsion  witii 
either  of  the  defendant8,--is  snfiScient. 

Appeal  from  superior  court  King  county; 
Boyd  J.  Tallman.  Judge. 

Action  of  interpleader  by  T.  M.  Danltoa 
against  R.  0.  Stuart  and  Mrs.  George  Hender- 
son. From  a  Judgment  in  favor  of  comphdn- 
ant  and  defendant  Mrs.  George  Henderson, 
the  defendant  R.  0.  Stuart  appeals.  Afllrm- 
ed. 

H.  E.  Foster,  for  appellant  W.  D.  Lam- 
buth,  for  respondent 

MOUNT,  J.  This  action  was  broogtat  by 
the  respondent  nnder  section  4843,  2  Bal- 
linger's Ann.  Codes  &  St  A  complaint  was 
filed,  in  which  It  was  alleged  substantially 
that  the  respondent  was  in  possession  of  cer- 
tain described  household  goods,  which  were 
purchased  of  bim  by  Mrs.  George  Henderson; 
that  at  the  time  of  tbe  purchase  Mrs.  Hen- 
derson paid  $100  on  the  purchase  price:  that 
thereafter  Mrs.  Henderson  came  to  respond- 
ent's place  of  business  In  company  with  ap- 
pellant B-  C.  Stuart;  that  Stuart  tlierenpon 
paid  the  balance  of  the  purchase  price  of 
the  said  goods,  whicli  were  to  be  shipped  to 
Alaska,  as  directed  by  defendant  Henderson; 
that  defendants  Stuart  and  Henderson  now 
both  claim  ownership  of  the  goods;  that 
respondent  is  ignorant  of  the  respeoUve  rights 
of  tbe  defendants,  and  has  no  claim  upon  the 
goods,  and  Is  ready  and  willing  to  deliver 
them  to  such  persons  as  the  court  may  direct: 
that  the  action  Is  not  brought  by  collusion 
with  either  of  the  defendants,  but  by  reason 
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of  the  fact  that  defendants  are  both  about 
to  commence  replevin  suits  against  respond- 
ent for  the  goods.  The  prayer  was  for  In- 
junctive relief,  tliat  the  defendants  be  re- 
quired to  interplead,  that  the  court  appoint 
some  person  to  take  possession  of  the  proper- 
ty pendente  lite,  that  plaintiff  be  discharged 
from  liability,  and  for  general  relief.  The 
court  thereupon  made  an  order  requiring  the 
defendants  to  be  served  with  summons,  and 
tliat  plaintiff  remain  in  possession  of  the  prop- 
erty subject  to  the  further  order  of  the  court. 
Appellant.  Stuart,  was  thereafter  served,  and 
appeared  in  the  action,  and  filed  a  motion 
to  set  aside  the  order.  This  motion  was  de- 
nied, but  respondent  was  granted  leave  to 
file  an  amended  complaint,  which  is  In  sub- 
stance tlie  same  as  the  original  complaint, 
except  the  following  paragraph,  which  was 
added,  viz.:  "(7)  That  plaintiff  Is  a  merchant 
doing  a  large  business,  and  that  any  suit 
commenced  by  the  defendants  or  either  of 
them  win  damage  plalntlflT  In  his  credit  and 
standing,  and  cause  him  to  be  reported  by 
the  various  mercantile  agencies  as  being  sued, 
and  work  irreparable  Injury  to  plalntitTs  cred- 
it; that  plaintiff  would  have  to  pay  a  con- 
siderable amount  for  attorney's  fees  to  defend 
such  action.  In  addition  to  taxable  costs  of 
court,  for  which  expenditure  plaintiff  would 
have  no  recourse;  that  plaintiff  offered  be- 
fore the  commencement  of  this  action  to  de- 
liver all  of  the  said  property  to  the  defendant 
Stuart,  provided  he  would  give  plalntift  a 
proper  Indemnifying  bond,  but  that  said  de- 
fendant refused  to  give  any  bond,  or  other- 
wise Indemnify  plaintiff."  Appellant,  Stuart, 
thereupon  filed  a  general  demurrer  to  the 
amended  complaint.  This  demurrer  was  de- 
nied upon  the  hearing,  and  appellant  elected 
to  stand  upon  his  demurrer,  and  refused  to 
plead  further.  Judgment  was  thereuifon  en- 
tered against  him  restraining  him  from  bring- 
ing any  action  against  respondent  to  recover 
the  property,  or  for  damages  for  detaining  pos- 
session thereof,  and  directing  him  to  deliver 
the  property  to  defendant  Henderson. 

The  questions  presented  on  this  appeal  go 
to  the  sufficiency  of  the  complaint.  It  is 
argued  that  the  complaint  Is  insufficient,  t>e- 
cause  It  does  not  show  that  suit  Is  threatened, 
or  that  respondent  Is  In  danger  of  having 
Judgment  rendered  against  him,  or  that  he 
may  be  called  upon  to  respond  to  each  of  the 
claimants  for  the  same  property  or  Its  value. 
The  sections  of  the  statute  (Ballinger's  Ann. 
Codes  &  St.)  under  which  the  action  is 
brought  are  as  follows: 

"Sec.  4843.  Any  one  having  In  bis  posses- 
sion, or  under  his  control,  any  property  or 
money,  or  being  Indebted,  where  more  than 
one  person  claims  to  l>e  the  owner  of,  entitled 
to,  interested  in,  or  to  have  a  lien  on  such 
property,  money  or  Indebtedness,  or  any  part 
thereof,  may  commence  an  action  In  the  su- 
perior court  against  all  or  any  of  such  per- 
sons, and  liave  their  rights,  dahus.  Interest 


or  liens  adjudged,  determined  and  adjusted 
in  such  action. 

"Sec.  4844.  In  all  actions  commenced  under 
the  preceding  section,  the  plaintiff  may  dis- 
claim any  interest  in  the  money,  property  or 
Indebtedness,  and  deposit  with  the  clerk  of 
the  court  the  full  amount  of  such  money  or 
Indebtedness,  or  other  property,  and  he  shall 
not  be  liable  for  any  costs  accruing  in  said 
action.    •    •    • 

"Sec.  4845.  Either  of  the  defendants  may 
set  up  or  show  any  claim  or  Hen  he  may  have 
to  such  property,  money,  or  Indebtedness,  or 
any  part  thereof,  and  the  superior  right,  title, 
or  lien,  whether  legal  or  equitable,  sliall  pre- 
vail. The  court  or  Judge  thereof  may  make 
all  necessary  orders,  during  the  pendency  of 
said  action,  for 'the  preservation  and  protec- 
tion -of  the  rights.  Interests,  or  Hens  of  the 
several  parties." 

These  sections  do  not  require  that,  before 
the  action  can  be  maintained,  plaintiff  shall 
allege  tlut  be  has  been  sued  or  suit  threat- 
ened, or  that  he  Is  in  danger  of  having  Judg- 
ment rendered  against,  him  twice  for  the 
same  property,  unless  it  is  found  in  the  clause 
in  section  4843,  as  follows,  "where  more  than 
one  person  claims  to  X>e  the  owner"  of  such 
property.  The  word  "claims,"  as  used  in  this 
section,  lias  its  ordinary  signification,  and  is 
readily  understood.  No  doubt  an  allegation 
that  each  of  two  persons  had  sued  or  tltreat- 
ened  suit  against  the  plaintiff  would  be  a 
good  allegation  of  the  fact  that  each  made 
a  claim  of  ownership;  but  we  do  not  think 
such  allegations  are  exclusively  necessary. 
Any  allegation  which  shows  the  fact  that 
each  of  two  different  imrtles  claims  the  prop- 
erty Is  sufficient.  The  language  of  the  com- 
plahit  is  as  follows:  "(2)  That  said  defend- 
ant Stuart  now  claims  ownership  of  said 
goods  under  claim  that  he  furnished  all  the 
money  for  the  purchase  of  the  same,  and  that 
he  actually  made  the  purchase  for  himself, 
and  demands  delivery  of  said  goods  to  him 
at  Seattle.  (3)  That  defendant  Henderson  also 
claUus  the  ownership  of  the  same  by  reason 
of  her  purchasing  the  same  as  aforesaid. 
(4)  That  plaintiff  is  Ignorant  of  the  respective 
rights  of  the  defendants.  (5)  That  the  plain- 
tiff has  no  claim  upon  the  said  property,  and 
Is  ready  and  willing  to  deliver  it  to  such 
persons  as  the  court  may  dh-ect.  (6)  That 
this  action  is  not  brought  by  collusion  with 
either  of  the  defendants,  but  by  reason  of 
the  fact  that  the  defendants  are  each  about  to 
commence  replevin  suits  against  plaintiff  for 
said  goods."  These  allegations  show  that  the 
defendants  claim  adverse  ownership;  that 
the  defendant  Stuart  claims  to  own  the  goods, 
and  has  made  a  demand  for  the  same;  that 
defendant  Henderson  also  claims  ownership; 
and  that  this  action  Is  brought  because  each 
of  the  defendants  is  at>out  to  commence  a 
replevin  suit  against  plaintiff  for  the  goods. 
They  are  sufficient  to  bring  the  case  within 
the  statute  upon  the  question  raised,  and  it 
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•was,  therefore,  not  error  to  overrule  the  de- 
murrer. 
The  Judgment  is  affirmed. 

RBAVIS.  O.  J.,  and  ANDERS,  PULLER- 
TON,  and  DUNBAB,  JJ..  concur. 


RALPH  ▼.   AMBBIOAN  BRIDGE  CO.   OF 

NEW  YORK. 

(Supreme  <3oart  of  Washintrton.     Dec  23, 

1902.) 

SBRTANT— INJURY— SAFE    PLACE    TO    WORK- 
LADDER— INSTRUCTIONS. 

1.  A  contractor  engaged  !u  putting  in  steel 
work  in  a  building  caused  steel  columns  to  be 
temporarily  supported  by  wooden  beams,  one 
end  of  a  beam  resting  against  tlie  columik  sup- 
ported and  tlie  other  end  against  the  foot  of 
another  column.  One  of  the  beams  was  too 
short,  and  it  was  drawn  away  from  the  foot 
of  the  column  at  the  bottom,  and  a  piece  of 
timber  put  in  between  the  beam  and  the  foot 
Subsequeutl.v  the  contractor's  timekeeper  and 
another  workman  nailed  cleats  to  the  beam, 
which  caused  it  to  be  used  as  a  ladder.  The 
foreman  waa  familiar  with  the  ladder,  knew  of 
such  use.  and  himself  used  it.  Held,  that  the 
duty  of  superrision  and  inspection  of  the  lad- 
der was  impoped  on  the  contractor. 

2.  In  an  action  for  injuries  sustained  by  an 
employs  of  the  contractor,  while  going  up  the 
ladder,  owing  to  its  turning  over,  it  appeared 
ttiat  some  stonemasons  had  pnt  a  rope  around 
the  steel  column  supported,  and  loosened  the 
wedges  whidi  were  to  hold  it  in  place  at  the 
top.  The  court  charpred  that,  if  the  jury  be- 
lieved that  when  plaintiff  waa  injured  certain 
masons  were  employed  near  the  foot  of  the 
ladder,  and  that  plaintiff  was  injured  on  ac- 
count of  any  act  of  such  masons,  and  not  in- 
jured by  any  negligence  of  defendant,  he  could 
not  recover.  Brld,  that  the  instruction  did  not 
emphhiiize  the  position  at  the  bottom  where  the 
masons  were  working  so  as  to  impress  or  mis- 
lead the  jury. 

3.  If  the  mjury  occurred  directly  from  the 
acts  of  the  masons,  and  defendant's  negligence 
did  not  concur  therein,  there  could  be  no  re- 
covery. 

Appeal  from  superior  court,  King  county; 
George  Meade  Emory,  Judge. 

Action  by  James  J.  Ralph  against  the 
Ameiican  Bridge  Company  of  New  York. 
From  a  Judgment  (or  plalntiflr,  defendant  ap- 
peals.   Affirmed. 

R.  S.  Eskridge,  Leroy  V.  Newcomb,  James 
HnmiltoD  Lewis,  and  Thomas  B.  Hardin,  for 
appellant  Fred  H.  Peterson,  for  respond- 
ent 

REAVIS,  C.  J.  Action  for  personal  Inju- 
ries. The  defendant  is  a  corporation  en- 
gaged in  the  construction  of  buildings,  and 
was  erecting  the  steel  framework  of  a  large 
building  on  Post  street  in  Seattle.  Plaintiff 
was  employed  by  defendant  in  and  about 
the  erection  of  said  steel  structure,  and  his 
duties  required  him  to  work  throughout  the 
building.  The  maximum  height  of  the  struc- 
tive  was  80  feet  The  large  steel  columns 
were  raised  with  a  derrick,  and  then  pushed 
into  place  at  the  top  with  wooden  beams  4 
"--a  Inches,  and,  when  erected,  stayed  In 


place  by  such  beams.  One  of  the  steel  coir 
nmns,  which  was  SO  feet  in  height  bad  been 
erected,  and  was  stayed  by  one  of  the  wood- 
en beams.  The  beam  was  placed  at  the  bot- 
tom of  one  column,  and  then  at  an  IncUne 
of  about  60  degrees  against  the  column  it 
stayed.  The  column  was  also  wedged  at  the 
top  to  keep  it  In  a  perpendicular  position. 
This  particular  beam  had  been  sawed  oft  Iv 
one  of  the  workmen,  and  was  too  short  by 
about  18  Inches,  but  in  order  to  make  It 
available,  was  drawn  away  from  the  foot 
of  the  column  at  the  bottom  and  a  short 
piece  of  timber  about  18  inches  long  ptit  In 
between  the  beam  and  the  foot  of  the  colnmn, 
where  It  was  secured.  This  beam  was  about 
16  or  18  feet  long,  and  in  this  way  used  as 
a  stay  for  the  steel  column,  when  cleats 
about  18  Inches  long  were  nailed  npon  the 
beam,  and  thereafter  It  was  generally  nsed 
by  all  the  workmen  about  the  building.  In- 
cluding the  foreman  of  defendant  who  bad 
occasion  to  go  up  and  down  from  the  top  of 
the  Rtructure  to  the  basement  It  had  be«n 
in  regular  use  as  such  ladder  for  about  two 
months,  when  the  plaintiflf  was  directed  by 
the  assistant  foreman  of  defendant  to  go  to 
the  top  of  the  structure  on  an  errand.  Plaln- 
tUr  went  up  from  the  basement  He  started 
up  on  the  cleats  nailed  on  the  beam,  and 
when  altout  two-tliirds  of  the  way  up  on  this 
ladder  it  turned  over,  and  dropped  about  four 
feet  and  the  plaintiff  fell  to  the  basemoit 
of  the  btilldlng,  sustaining  the  injuries  (or 
which  he  claims  damages.  The  complaint 
alleged  that  a  Mr.  Grimm  was  defendant's 
foreman  in  complete  charge  of  the  erection 
of  the  steel  frame  structure,  and  that  the 
wooden  beam  used  as  a  ladder  was  erected 
by  defendant  for  the  use  of  all  its  workmen. 
It  charges  negligence  as  follows:  "That 
through  the  negligence  and  carelessness  of  the 
agents  and  servants  of  said  defendants,  and 
particularly  through  the  carelessness  of  said 
Grimm  as  such  foreman  and  superintendent 
without  any  knowledge  thereof  on  the  part 
of  said  plaintiff,  the  said  timber  was  permit- 
ted to  become  loose  and  unfastened,  and  that 
when  said  plaintiff,  in  the  usual  course  of 
his  employment  attempted  to  go  from  the 
flrst  to  the  second  story  of  said  building,  and 
going  by  way  of  said  timber,  and  upon  the 
aforesaid  cleats,  the  said  timber,  by  reason  of 
its  not  being  properly  fastened  and  having 
become  loose  as  aforesaid,  canted  and  rolled 
over,  and  said  plaintiff  was  thereby  precipi- 
tated upon  the  iron  beam  of  the  first  story 
of  said  building,  a  distance  of  about  fifteen 
feet,  and  then  was  thrown  into  the  basement 
of  said  building  a  further  distance  of  aboot 
fifteen  feet  or  In  all  a  distance  of  thirty 
feet"  The  answer  admits  the  employmMit 
of  plaintiff,  and  that  Grimm  was  in  charge 
of  the  construction  for  defendant:  admits  the 
erection  of  the  wooden  beam,  and  its  use  by 
all  the  workmen  as  alleged  In  the  complaint 
For  affirmative  defense  the  answer  allegee: 
"That  the  nature,  character,  and  position  of 
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the  ladder  referred  to  In  plalntUTs  complaint 
'were  open  and  apparent  to  plaintiff  at  all 
times,  and  that  all  damages  and  risks  Incl- 
-dent  to  the  use  thereof  were  assumed  by  him. 
Tbat  at  the  time  and  place  of  said  accident 
«aid  plaintiff  carelessly  and  negligently  step- 
ped upon  and  attempted  to  climb  said  ladder, 
«nd  carelessly  and  negligently  loosened  the 
same  so  that  It  turned,  and  carelessly  and 
negligently  fell  therefrom;  and  defendant 
«ver8  that  the  injuries,  if  any,  sustained  by 
plaintiff,  were  caused  and  contributed  to  by 
bis  own  careless  and  negligent  acts." 

1.  There  is  no  substantial  conflict  In  the 
evidence  as  to  all  the  material  facts.  It  ap- 
pears that  plaintiff  and  his  fdlow  workmen 
all  engaged  In  raising  and  placing  the  steel 
■columns,  and  also  In  bracing  and  staying 
tbem,  as  mentioned,  with  the  wooden  beams 
-sucb  as  the  one  from  which  plaintiff  fell, 
though  it  seems  plaintiff  was  not  engaged 
^bout  or  with  any  one  in  placing  this  par- 
ticular beam  as  a  stay,  and  had  no  knowl- 
edge that  It  was  short,  and  braced  at  the 
tMttom  by  another  piece  of  timber.  It  does 
not  appear  from  the  evidence  of  plaintiff  who 
fastened  the  cleats  to  the  wooden  beam. 
However,  It  does  from  that  of  defendant, 
-which  shows  that  defendant's  timekeeper, 
-and  another  workman  employed  In  the  same 
■capacity  as  plaintiff,  and  the  inspects  of 
the  structure,  who  was  In  the  employ  of  the 
«wner  of  the  buildings,  nailed  the  cleats  to 
the  beam  which  caused  It  to  be  used  as  a 
ladder.  There  was  some  evidence  on  the 
part  of  defendant  tending  to  show  that 
some  stonemasons  were  also  working  around 
the  structure;  that  such  masons  were  in 
the  employ  of  the  contractor  doing  the  ma- 
sonry work;  and  that  these  masons  put  a 
rope  around  the  steel  column  at  its  top,  and 
in  the  course  of  tbeUr  work  loosened  the 
ivedges  which  were  used  to  hold  the  top  of 
the  column  in  place.  It  was  also  shown  that 
a  fellow  workman  of  plaintiff,  some  20  or  30 
minutes  before  the  accident,  observed  the 
timber  heretofore  mentioned  as  holding  the 
bottom  of  the  beam  in  place  was  loosened, 
and  this  workman  was  looking  for  the  fore- 
man, Grimm,  to  Inform  him  of  the  insecu- 
rity of  the  beam,  when  the  accident  occur- 
red, and  before  be  found  the  foreman.  The 
foreman  was  familiar  with  the  ladder,  knew 
of  its  general  use,  and  himself  used  it  De- 
fendant was  during  all  the  times  mentioned  a 
-contractor  for  the  erection  of  the  steel  frame- 
'work  of  the  building. 

2.  The  first  error  assigned  is  that  the  court 
should  have  taken  the  case  from  the  Jury  be- 
cause of  the  insufficiency  of  the  evidence  to 
show  any  negligence  on  the  part  of  defend- 
ant. Counsel  for  defendant  urge,  as  there  is 
no  substantial  conflict  in  the  evidence,  the 
verdict  should  have  been  directed  by  the 
court  We  think  the  determination  of  this 
question  is  vhrtually  the  decision  of  the  case. 
The  main  ground  urged  against  the  verdict 
is  that  the  ladder  mentioned  wag  erected  by 


the  fellow  servants  of  plaintiff,  and  that- It 
was  an  Incident  to  their  work;  that  the  de- 
fendant owed  DO  duty  to  plaintiff  as  the  lad- 
der was  not  an  appliance  whteh  the  master 
was  required  to  furnish.  It  Is  Insisted  the 
rule,  "the  master  must  exercise  reasonable 
care  In  providing  the  servant  with  a  place  and 
appliances  reasonably  safe,"  is  not  applicable 
to  the  facts  in  this  case,  and  with  much  hi- 
dustry  and  diligence  counsel  have  referred  to 
and  reviewed  many  authorities  which  It  is 
claimed  support  their  contention.  Some  of 
these,  which  illustrate  the  discussion,  are 
mentioned  here.  Butler  v.  Townsend  (N.  Y.) 
26  N.  E.  1017,  was  where  an  accident  occur- 
red from  defective  staging  erected  in  repair- 
ing a  ship.  There  were  two  sets  of  contract- 
ors at  work,  one  called  "lumpers"  and  the 
other  "caulkers."  It  was  the  duty  of  the  for- 
mer to  erect  a  staging,  and  the  caulkers  there- 
after used  It  It  was  held,  flrst  that  the 
lumpers  were  not  agents  of  the  defendants, 
the  owners  of  the  ship,  and  hence  the  own- 
ers were  not  liable  for  the  hijury  occasioned 
by  the  defective  scaffolding  to  one  of  the 
caulkers.  The  court  also  held  that  the  sta- 
ging was  not  a  place,  but  was  an  appliance 
to  be  furnished  by  the  caulkers  themselves; 
and  that  the  Injured  caulker  was  a  fellow 
servant  of  the  lumpers,  for  all  were  engaged 
in  the  same  general  work,— the  repair  of  the 
ship.  In  LIndvall  v.  Woods  (Minn.)  42  N. 
W.  1020,  4  L.  R.  A.  793,  the  case  was  a 
trestle  erected  by  railway  workmen,  and  It 
was  held  that  all  the  men  working  In  the  con- 
struction of  such  structure  were  fellow  serv- 
ants. .  In  these  cases,  and  In  others  of  those 
cited  by  appellant  the  rule  announced  In  the 
classiflcation  of  fellow  servants  is  not  In  har- 
mony with  the  uniform  decisions  of  this 
court  We  have  frequently  stated  and  ap- 
proved the  principle  that  the  duty  of  the  mas- 
ter to  provide  a  reasonably  safe  place  and 
reasonably  safe  appliances  for  bis  so-vant 
Is  personal,  and,  whether  this  duty  Is  per- 
formed by  the  principal  or  by  his  agent  who- 
ever that  agent  may  be  and  In  whatever  ca- 
pacity he  may  generally  be  employed,  the 
duty  is  still  that  of  the  principal.  It  Is  also 
well  settled  that  If  the  negligence  of  a  fel- 
low servant  concur  with  the  negligence  of 
the  master,  it  does  not  excuse  the  primary 
negligence  of  the  master  for  injury  to  another 
fellow  servant  The  present  case  may  be  dis- 
tinguished from  a  class  of  cases  which  have 
frequently  arisen  where  temporary  staging  Is 
used  by  workmen  as  a  part  of  the  details 
of  their  ordinary  work  and  erected  from  time 
to  time  by  themselves.  The  mason  or  car- 
penter who.  In  common  with  his  fellows  In 
the  same  occupation,  erects  scaffolding,  or  car- 
ries a  ladder  for  such  use,  which  he  furnished 
himself,  assumes  the  risk  of  his  work  In  the 
safety  of  such  scaffold  or  ladder.  But  here 
there  was  a  large,  steel-frame  structure  in 
process  of  construction,  which  obviously  re- 
quired many  appliances  for  the  workmen; 
among  those,  ways  to  go  from  the  t^gement 
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to  the  top  of  this  tall  building.  Under  such 
circumstances,  and  in  view  of  the  conditions 
shown  in  the  evidence,  the  duty  of  supervi- 
sion and  inspection  of  such  necessary  appli- 
ances was  imposed  upon  the  defendant 
There  are  some  pertinent  and  well-considered 
cases  which  maintain  this  view  of  the  duty 
imposed  on  the  defendant  In  McBeath  v. 
Rawle,  83  111.  App.  212,  it  was  observed: 
"The  evidence  Is  sufficient  to  establish  that 
the  scaffold  in  question  was  Insecure  by  rea- 
son of  a  defective  scantling  used  as  one  of 
the  supports,  and  that  the  defect,  viz.,  a  knot 
which  weakened  the  scantling,  was  apparent 
upon  the  surface  of  the  scantling,  and  could 
have  been  detected  by  inspection.  Counsel 
for  appellants  contend  that  there  can  be  no 
liability  imposed  upon  appellants  by  reason 
of  the  defective  condition  of  the  scaffold,  be- 
cause the  scaffold  was  furnished  by  the  brick- 
mason  contractor,  and  not  by  appellants.  We 
are  of  opinion  that  this  contention  cannot  be 
sustained.  The  scaffold  was  in  fact  used  by 
appellants,  and  in  that  use  they,  in  effect 
furnished  it  to  their  employes  to  go  upon. 
The  fact  that  the  brickmason,  in  pursuance  of 
established  custom,  built  It  and  furnished  and 
maintained  it.  goes  only  to  the  manner  In 
which  appellants  acquired  the  scaffold.  While 
appellants  used  it  in  their  business,  they  fur- 
nished it  to  their  employes,  and  it  matters  not 
at  all  whether  they  built  it  themselves,  or  got 
it  by  gift  of  another,  or  through  right  of  es- 
tablished custom.  By  whatever  means  they 
acquired  It,  they  were,  in  any  event,  bound 
to  the  duty  Imposed  upon  them  by  the  law 
to  exercise  a  reasonable  degree  of  care  in  the 
furnishing  of  it  as  a  place  for  their  employes 
to  work.  Railroad  Co.  v.  Avery,  109  111.  314; 
Oar  Co.  V.  Laack,  143  111.  242,  32  N.  B.  285, 
18  L.  K.  A.  215;  Railroad  Co.  v.  Ross,  142 
III.  9,  31  N.  E.  412,  34  Am.  St  Rep.  49; 
Hess  V.  Rosenthal,  160  111.  621,  43  N.  E.  743; 
Railroad  Co.  v.  Maroney,  170  III.  520,  48  N. 
E.  053,  02  Am.  St  Rep.  396;  Railroad  v. 
Scanlan,  170  111.  100,  48  N.  E.  826;  Malting 
Co.  V.  Paulsen,  51  111.  App.  123;  Storage  Co. 
V.  Crow,  52  111.  App.  573."  The  case  of  Rail- 
road Co.  V.  Maroney,  170  111.  520,  48  N.  E. 
953,  62  Am.  St.  Rep.  396,  is  directly  In  point 
on  nearly  all  the  material  questions  raised 
here.  See,  also,  Seattle  v.  Bridge  Works  (C. 
C.)  109  Fed.  2.33;  MUls  v.  Ice  Co.  (N.  J.  Err. 
&  App.)  17  Atl.  695;  Flanlgan  v.  Smelting  Co. 
(N.  J.  Err.  &  App.)  44  Atl.  762. 

3.  From  the  foregoing  discussion  and  the 
conclusion  on  the  ruling  of  the  court  in  sub- 
mitting the  case  to  the  Jury,  It  seems  unneces- 
sary to  review  in  detail  the  errors  assigned 
on  the  instructions.  The  court  gave  the  fol- 
lowing instruction  on  the  evidence  referring 
to  the  action  of  the  stonemasons:  "I  in- 
struct you,  also,  gentlemen  of  the  Jury,  that  if 
you  believe  that  at  the  time  the  plaintiff  was 
injured  certain  stonemasons  were  employed 
near  the  foot  of  the  ladder  in  question,  and 
if  yon  further  believe  from  the  evidence  that 


on  account  of  the  act  on  the  part  of  sucb 
stonemasons,  if  any  such  persons  did  exist, 
the  plaintiff  was  Injured,  and  not  injored. 
gentlemen,  by  negligent  acts  on  the  part  of 
the  defendant  company,  then  I  instruct  yon, 
gentlemen  of  the  Jury,  that  the  plaintiff  wonlA 
have  no  right  to  be  compensated  at  the  ex- 
pense of  the  defendant  in  this  case,  because 
the  defendant  In  this  case  is  being  sued  as  for 
the  acts  and  the  wrongful  acts  of  itself  and 
its  own  agents,  and  not  on  account  of  the  acts 
of  other  persons,  or  the  agents  of  other  per- 
sons." Tlie  instruction  does  not  seem  to  bear 
the  Injurious  construction  Inferred  by  coun- 
sel. It  does  not  emphasize  the  position  at 
the  bottom  where  the  masons  were  working, 
so  as  to  impress  or  mislead  the  Jury.  The 
principle  annoimced  Is  correct.  If  the  injury 
occurred  directly  from  the  acts  of  the  masons, 
and  the  defendant's  negligence  did  not  concur 
therein.  But  there  was  evidence,  as  we  have 
seen,  tending  to  show  a  defective  or  insecure- 
condition  in  placing  the  wooden  beam  used 
as  a  ladder  at  the  foot  of  the  column  which 
secured  it  for  a  considerable  time,  and  In- 
hering in  It  until  the  fall.  It  la  suffldent  to- 
observe  generally  that  the  instructions  aeem- 
to  very  clearly  and  concisely  apply  the  cor- 
rect legal  principles  controlling  the  case,  and 
are  well  adapted  to  the  comprehension  ct  th» 
Jury. 
Affirmed. 

DUNBAR.  MOUNT,  ANDERS,  and  FUL- 
LERTON,  JJ.,  concur. 


HOWE  T.  NORTHERN  PAC.  RT.  CO.  et  iL 

(Supreme  Court  of  Washington.     Dec.  30, 

1902.) 

RAILROADS-INJ0RIBS  TO  FIRBHAN— PASTIES 
—  REMOVAL  OP  CAUSE  —  COLLISION  —  PRB- 
8U»:ption  of  NBOUGKNCB-FBLLOW  SBRV- 
ANTS-CONCURRINO   NBOUOBNCB. 

1.  In  an  action  by  a  fireman  (or  injories  sus- 
tained in  a  collision  It  was  proper  to  join  witli 
the  railroad  as  parties  defendant  the  division 
superinteudent  and  division  train  dispatcher. 

2.  Where,  in  an  action  against  a  nonreaident 
railroad  and  t<vo  of  its  resident  employt^s,  the 
resident  defendants  were  dismissed  on  their  own 
motion,  in  opposition  to  plaintiff's  contention,  at 
the  close  of  lili  the  testimony,  it  was  not  error 
to  refuse  to  remove  the  case  to  the  federal  court 
on  the  motion  of  the  remaining  defendant 

3.  A  collision  of  trains  is  prima  fade  the 
restilt  of  negligence,  where  the  rights  of  pass«D- 
gers  and  of  railroad  companies  are  in  contro- 
versy. 

4.  A  fireman  who  was  injnred  by  a  collision 
of  two  trains  cannot  be  held  a  fellow  aervaot  of 
both  or  either  conductors. 

5.  Negligence  of  a  fellow  servant  concarring 
with  the  negligence  of  the  master  does  not  ex- 
cuse the  primary  neeiigence  of  the  master  for 
injury  to  another  fellow  serrant 

Appeal  from  superior  court,  Spokane  coun- 
ty;  W.  E.  Richardson,  Judge. 
Action  by  Elzie  N.  Howe  against  tbe  Nortb- 

*l  4.  See  Master  and  Servant,  voL  M,  Cent.  Ol*.  0. 

502,   5U7. 
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^n  Pacific  Railway  Company  and  others. 
From  a  judgment  against  the  company,  it 
appeals.    Affirmed. 

Stephens  &  Bunn.  for  appellant  Barnes 
A  Latimer  and  Hyde,  Townsend  &,  Tomp- 
kins, (or  respondent 

DUNBAR,  J.  This  Is  a  personal  Injury 
case.  On  the  2d  of  January,  189U,  the  re- 
spondent was  fireman  on  train  No.  13,  a 
mixed  passenger  and  freight  train  running 
from  Cheney  to  Coulee  City.  On  this  day  a 
snowplow  train  bad  been  sent  ahead  of  the 
passenger  train  to  clear  the  road  and  pre- 
pare the  track  tor  the  passenger  train,  and 
at  a  point  about  six  miles  west  of  Almira,  a 
station  between  Cheney  and  Coulee  City,  No. 
13,  upon  which  respondent  was  firing  the 
lead  engine,  ran  Into  the  snowplow,  and  re- 
spondent was  Injured  by  the  collision  to  such 
an  extent  that  bis  leg  had  to  be  amputated. 
Suit  for  $23,000  damages  on  account  of  his 
Injuries  was  brought  by  the  respondent 
Against  the  Northern  Pacific  Railway  Com- 
pany, which  was  operating  the  trains  above 
«poken  of.  Respondent  Joined  as  defendants 
with  the  railway  company  Frederick  W.  Gil- 
bert, who  was  at  the  time  the  superlntend- 
«nt  of  the  diylsion  of  the  railroad  upon  which 
plaintiff  was  working,  and  A.  G.  Kamm,  who 
■was  the  chief  dispatcher  employed  by  the 
railroad  of  the  division  before  mentioned. 
The  trial  of  the  cause  resulted  In  a  verdict 
for  respondent  for  $15,000  against  the  rall- 
■way  company  alone.  Kamm  and  Gilbert  hav- 
ing been  dismissed  from  the  case  by  the 
court  at  the  end  of  all  the  testimony.  Judg- 
ment was  entered  upon  the  verdict  and  from 
such  judgment  this  appeal  was  taken. 

The  statement  of  the  case  by  the  appellant 
Is  very  extensive  and  minute  In  detail,  but 
we  think  we  have  stated  sufficient  to  settle 
the  propositions  necessary  for  the  detcrmina- 
tloo  of  the  cause.  The  complaint  alleged 
negligence  In  the  company  In  failure  to  pro- 
mulgate and  enforce  ample  and  sufficient 
Tales  for  the  running  of  the  trains;  failure  to 
provide  proper  machinery  and  appliances;  In 
running  defective  locomotives  and  engines; 
that  the  same  were  nnsklllfully  equipped, 
manned,  and  fitted  out;  failure  to  furnish 
competent  servants;  an  insufficient  number 
of  servants;  negligently  ordering  train  No. 
13  to  piv;.t>ed  westerly  from  Almira  station 
to  Coulee  City  on  the  night  in  question;  and 
-various  other  allegations  of  negligence  and 
failure  on  the  part  of  Gilbert  and  Kamm  to 
prepare,  publish,  and  enforce  all  necessary 
rules,  regulations,  and  orders  for  the  run- 
ning and  operation  of  their  trains.  A  joint 
-demurrer  of  the  defendants  was  Interposed 
to  the  complaint  on  the  ground  of  misjoinder, 
which  was  overruled,  and  on  this  ruling  Is 
based  one  of  the  assignments  of  error.  It  is 
contended  by  the  appellant  that  there  Is  no 
Joint  liability  between  the  railway  company 
4ind  the  dispatcher  and  the  division  superin- 


tendent; that  the  master  cannot  be  liable  to- 
gether with  any  of  Its  employes  joined  In  an 
action  based  upon  charges  of  this  character; 
I  and  It  is  Insisted  that  this  court  has  decided 
this  question  In  favor  of  appellant's  conten- 
tion in  Doiemus  v.  Root,  23  Wash.  710,  63 
Pae.  572,  54  L.  R.  A.  G49.  But  we  do  not  so 
understand  the  decision  in  that  case.  There 
the  action,  brought  against  the  railroad  com- 
pany and  Root  was  based  exclusively  upon 
the  alleged  negligence  of  Root  while  acting 
as  conductor  of  one  of  the  railroad  com- 
pany's freight  trains,  the  respondent  In  that 
case  being  fireman  and  Root  conductor  on  the 
same  train.  The  Jury  returned  a  verdict 
flndhig  for  the  plaintiff  and  against  the  de- 
fendant railroad  company,  and  assessed  the 
damages  of  the  plaintiff  at  $15,000.  After 
the  verdict  was  read,  and  before  the  jury 
was  discharged,  the  attorney  for  defendant 
Root  inquired  of  the  court  what  construction 
the  court  would  place  upon  the  verdict  with 
respect  to  defendant  Root  and  the  court  rul- 
ed that  said  verdict  was,  and  should  be  con- 
sidered as,  a  verdict  In  favor  of  defendant 
Root.  The  verdict  was  then  recorded,  and 
the  Jury  discharged.  Afterwards  a  judgment 
was  entered  In  favor  of  Root  and  against  the 
plaintiff  for  costs,  and  judgment  was  finally 
entered  against  the  railroad  company  for  the 
amount  of  the  verdict,  with  costs  to  the  re- 
spondent. This  court  held  in  that  case  that. 
Inasmuch  as  the  negligence  of  the  railroad 
company  was  alleged  to  be  the  negligent  ac- 
tion of  the  servant,  and  the  jury  having  af- 
firmatively found  that  the  servant  was  not 
negligent  It  must  follow  that  there  was  nc 
negligence  on  the  part  of  the  master,  the 
railroad  company;  and  that,  as  there  had 
been  no  appeal  from  the  Judgment  in  favor 
of  the  servant,  the  cause  could  not  be  re- 
tried, and  it  was,  therefore,  ordered  dis- 
missed. In  so  far  as  the  decision  In  this  case 
and  the  discussion  leading  up  to  it  are  con- 
cerned, the  particular  question  Involved  here 
was  not  Involved  in  that  case,  nor  attempted 
to  be  decided.  If,  however,  any  inference  Is 
to  be  drawn  from  the  decision  In  that  case,  it 
is  opposed  to  appellant's  contention,  for  at 
the  threshold  of  the  case  the  question  of 
nonjoinder  was  .raised  and  vigorously  dis- 
cussed in  appellant's  brief,  and,  if  the  court 
bad  concluded  that  the  appellant's  contention 
was  right  on  that  Jurisdictional  question.  It 
would  not  have  been  necessary  to  have  ex- 
amined or  decided  the  subsequent  point  upon 
which  the  oburt's  decision  was  based.  On 
this  question,  however,  there  Is  a  square  con- 
fiict  of  authority,  and  we  have  examined  It 
with  reference  not  only  to  the  cases  which 
are  cited  In  appellant's  brief,  but  with  refer- 
ence to  the  cases  cited  In  the  brief  of  the  ap- 
pellants In  the  case  of  Doremus  v.  Root  su- 
pra. Section  242  of  Shearman  &  Redfleld  on 
the  Law  of  Negligence  (5th  Ed.)  is  cited  to 
support  the  contention  that  the  master  and 
servant  cannot  be  joined.  This  and  the  suc- 
ceeding section  are  In  reality  a  discussion  of 
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tbe  principle  Involved  In  the  distinction  tbat 
has  been  raised  by  some  courts  between  tbe 
liability  of  an  agent  in  case  of  nonfeasance 
and  that  of  one  In  case  of  misfeasance;  but 
In  section  248  tbe  rule  is  thus  stated  under 
the  title  "Johit  LlablUty  of  Master  and  Serv- 
ant": "Wherever  a  master  can  be  held  re- 
sponsible for  the  tortioos  negligence  of  bis 
servant,  tbe  two  are  generally  held  jointly 
as  well  as  severally  liable;  and  If  a  servant 
employs  a  subagent  under  such  circumstances 
that  both  the  original  master  and  tbe  Inter- 
mediate employer  are  liable  for  tbe  negli- 
gence of  the  subagent,  they  are  all  jointly 
and  severally  liable,"— citing  several  cases, 
but  stating  that  a  different  rule  prevails  In 
Massachusetts,  and  probably  in  Maine.  The 
theory  of  the  cases  holding  that  there  can- 
not be  a  Joint  liability  is  that  there  is  really 
bnt  one  act  of  negligence;  that  the  r.ogli- 
gence  can  be  imputed  to  the  master,  not  by 
reason  of  his  being  a  joint  tort  feasor,  bnt  by 
reason  of  his  peculiar  relation  to  his  agent; 
and  that  public  policy  holds  him  responsible 
for  tbe  agent's  acts  under  the  doctrine  of  re- 
spondeat superior;  and  it  seems  that  theoreti- 
cally there  may  be  something  in  this  idea. 
Uany  of  the  cases,  however,  base  their  opin- 
ions upon  the  old  distinction  which  we  have 
spoken  of  between  a  case  of  misfeasance  and 
one  of  nonfeasance,  a  distinction  which  this 
court  In  Lough  v.  John  Davis  &  Co.,  70  Pac 
491,  held  not  to  be  sound,  either  on  reason 
or  on  authority.  Without  specially  review- 
ing the  cases  on  this  subject,  which  are  col- 
lated In  Warax  v.  Railroad  Co.  (C.  C.)  72  Fed. 
637,  In  which  tbe  right  to  join  the  master 
and  servant  Is  denied,  there  are  clt^d,  as 
sustaining  the  affirmative  of  tbe  proposition: 
Wright  V.  Wilcox,  19  Wend.  343,  32  Am.  Dec 
507;  Suydam  v.  Moore,  8  Barb.  358;  Mont- 
fort  V.  Hughes,  8  B.  D.  Smith.  591;  Phelps 
V.  Walt,  30  N.  T.  78;  Wright  v.  Compton, 
63  Ind.  337;  Grecnberg  v.  Lumber  Co.  (Wis.) 
63  N.  W.  93,  28  L.  R.  A.  439,  48  Am.  St 
Rep.  911;  Newman  v.  Fowler,  37  N.  J.  Law, 
89.  In  support  of  tbe  view  that  the  master 
cannot  be  joined  as  defendant  in  an  action 
against  his  servant  for  negligence,  where  the 
master  is  not  personally  concerned  in  tbe 
negligence  either  by  bis  presence  or  express 
direction,  the  following  arte  cited:  Parsons 
T.  Wlnchell,  6  Cush.  592,  52  Am.  Dec.  745; 
Mulchey  v.  Society,  125  Mass.  487;  Clark  V. 
Fry,  8  Ohio  St.  358,  72  Am.  Dec.  590;  Seelen 
V.  Ryan,  2  CIn.  R.  158;  Campbell  v.  Sugar 
Co..  62  Me.  553,  16  Am.  Rep.  5Q3;  Beuttel  v. 
Railroad  Co.  (C.  C.)  26  Fed.  50;  Page  v. 
Parker,  40  N.  H.  47;  Bailey  v.  Bussing,  37 
Conn.  349.  Other  cases  have  been  decided 
since  with  equally  conflicting  results.  But 
without  entering  Into  a  discussion  or  an 
inalysls  of  these  conflicting  opinions,  consid- 
ering the  fact  that  universal  authority  will 
hold  responsible  In  Independent  actions  both 
the  master  and  the  agent  or  servant  whose 
tortious  act  is  the  cause  of  the  Injury,  and 
tbe  holding  of  this  court  that  as  to  the  lia- 


bility of  the  servant  or  agent  there  la  no  dis- 
tinction between  cases  of  misfeasance  and 
those  of  nonfeasance,  and  in  further  coosld- 
oration  of  the  reformed  procedure  which  ob- 
tains in  this  state,  we  are  inclined  to  bold 
with  those  cases  which  permit  the  ri^ts  of 
all  parties  to  be  determined  in  one  action, 
thereby  discountenancing  and  rendering  un- 
necessary a  multiplicity  of  suits,  ratb^-  than 
to  compel  the  plaintiff  to  pursue  and  exhaost 
his  remedy  against  one  actor,  and  then,  if 
compensation  cannot  be  realized  for  tbe  dam- 
age sustained,  to  proceed  against  anothar. 
We  think  this  view  Is  more  in  harmony  with 
the  spirit  of  our  Code  and  modem  procedure 
generally.  It  is  therefore  held  that  no  error 
was  committed  by  the  court  in  overruling  the 
defendant's  demurrer  to  the  complaint. 

The  next  pertinent  claim  Is  that  tbe  cause 
should   have  been  removed  to   the    federal 
court  upon  tbe  application  which  was  made 
and  tbe  bond  which  was  offered  when  Kamm 
and  Gilbert  were  dismissed  from  tbe  case. 
We  do  not  think  this  contention  can  be  sus- 
tained.   It  is  true,  under  the  authorities.  If 
tbe  application  is  made  seasonably.  It  shonld 
be  granted,  even  though  it  was  not  made  at  the 
commencement  of  the  trial,  as  was  decided 
la  Powers  v.  Railroad  Co.,  169  U.  S.  92.  18 
Sup.  Ct  264.  42  L.  Ed.  673,  cited  by  appel- 
lant    In  that  case,   however,   the   plaintiff 
discontinued  as  to   the  resident   defendants 
when  the  cause  was  called  for  trial;    bnt  in 
the  case  at  bar  It  was  the  request  of  the 
defendants  themselves   that  brought  about 
their  dismissal,  in  opposition  to  respondoifs 
contention.     This  question  is  distinctly  set- 
tled In  Whitcomb  v.  Smltbson.  175  U.  S.  635. 
20  Sup.  Ct  248,  44  L.  Ed.  303,  a  late  case. 
decided   In  January,   1900,  and   one  which 
peeras  to  us  to  be  exactly  in  point     In  an- 
swer to  the  proposition  urged  here,  the  court 
in  that  case  said:     "This  might  have  been 
so  if.  when  the  cause  was  called  for  trial  in 
the  state  court,  plaintiff  had  discontinued  his 
action   against   the   railway    company,    and 
thereby  elected  to  prosecute  it  against  the 
receivers  solely.  Instead  of  prosecuting  It  on 
the  joint  cause  of  action  set  up  In  tbe  com- 
plaint against  all  the  defendants;"     citing 
Powers  V.  Railroad  Co.,  supra.     "But."  said 
the  court  "that  Is  not  this  case.     The  joint 
liability  was  Insisted  on  here  to  tbe  close  of 
the  trial,  and  the  nonliability  of  the  railway 
company   was   ruled   in   luvltnm.      •      •     • 
The  case  was  prosecuted  by  plaintiff  accord- 
ingly, and  at  tbe  close  of  the  evidence  a 
motion  was  made  to  Instruct  the  jury  to  re- 
turn a  verdict  In  behalf  of  the  railway  com- 
pany because  tbe  evidence  did  not  smstain 
tbe  allegations  of  the  complaint   as    to   tbe- 
negligence  of  that  defeudant,  and  the  court 
granted  the  motion  on  that  ground  In  ylew 
of  the  rules  of  the  company,  which  It  found 
to  amply  cover  all  tbe  contingencies  arisinK 
In  the  prosecution  of  the  various  duties  in- 
cident to  railroad  service  at  the  point'     This 
was  a  ruling  on  the  merits,  and  not  a  ruling 
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on  the  question  of  jurisdiction.  It  was  ad- 
verse to  plaintiff,  and  without  bis  assent,  and 
the  trial  court  rightly  held  that  it  did  not 
operate  to  make  the  cause  then  removable, 
and  thereby  to  enable  the  other  defendants 
to  prevent  plaintiff  from  taking  a  verdict 
against  them.  The  right  to  remove  was  not 
contingent  on  the  aspect  the  case  may  have 
assumed  on  the  facts  developed  on  the  merits 
of  the  Issues  tried." ,  We  think  this  case  is 
decisive  of  the  question  raised,  and  that  no 
error  was  committed  by  the  court  in  re- 
fusing to  transfer  the  case  to  the  federal 
court. 

We  have  examined  the  record  In  detail, 
and.  although  It  is  voluminous,  we  have  been 
unable  to  discover  any  reversible  error,  ei- 
ther in  the  admission  or  rejection  of  testi- 
mony or  in  the  giving  or  refusing  to  give 
Instructions.  But  even  If  slight  error  bad 
crept  Into  some  of  the  proceedings  In  relation 
to  the  proof  of  negligence,  we  think,  under 
tbe  theory  of  the  appellant,  that  It  would 
not  have  been  prejudicial,  and  that  the  court 
would  have  been  justified  In  instructing  the 
Jury  that  negligence  had  been  proven.  It  is 
settled  hiw  that  a  rear  end  or  head  end  col- 
lision is  prima  facie  tbe  result  of  negligence, 
where  the  rights  of  passengers  and  of  rail- 
road con  "inies  are  In  controversy.  If  any 
different  rule  obtains  in  a  litigation  between 
tbe  raHroad  company  and  an  employ^  who 
Is  Injured,  It  must  be  upon  the  theory  that 
tbe  employ^  is  in  some  way  responsible  for 
the  negligence,  either  through  contribution  on 
his  part  or  contribution  by  a  fellow  servant 
It  Is  conceded  and  asserted  in  this  case  that 
tbe  conductors  on  both  the  trains,  viz.,  the 
pass^iger  train  No.  13  and  the  snowplow 
train,  were  guilty  of  negligence,  and  that  the 
accident  would  not  have  happened  had  it  not 
been  for  such  negligence.  After  discussing 
the  rules  which  provide  the  duty  incumbent 
upon  the  conductor  to  nse  certain  precautions 
In  cases  of  this  kind,  and  referring  to  the 
fact  that  train  No.  13  left  Al'mira  only  10 
minutes  after  the  snowplow  train,  and  the 
assertion  that  the  officers  are  charged  by  tbe 
mles  with  tbe  duty  of  assuming  that  an- 
other train  is  coming  when  their  train  Is 
delayed;  that  explosive  caps  or  torpedoes  are 
provided  for  placing  upon  tbe  tops  of  tbe 
rails  as  signals  to  be  used  in  addition  to  the 
regular  signals;  and  many  other  precaution- 
ary provisions,— the  appellant  says:  "It  is 
sbowu  by  the  record  that  trains  very  often 
lose  time  or  actually  have  to  stop  between 
stations.  This  has  been  true  ever  since  rail- 
road trains  commenced  running,  and  because 
of  this  all  trains  were  equipped,  as  this  snow- 
plow train  was  equipped,  with  appliances  to 
protect  tbem  ahead  and  in  the  rear.  These 
appliances  are  so  effective  and  so  easily  used 
that  there  is  no  occasion  and  no  reason  for 
■  rcor-eud  collision  of  this  sort,  except  in  the 
instance  where  tbe  train  crews  are  wholly 
negligent  and  careless  In  tbe  use  of  tbe  sig- 
nals, or  In  tbe  entire  failure  to  use  them. 


It  will  be  noted  that  there  was  no  carelrsa 
or  negligent  nse  of  the  signal  appliances 
which  were  on  this  snowplow  train.  They 
bad  the  appliances,  they  had  torpedoes,  they 
had  fuses,  and  they  had  lanterns;  but,  in- 
stead of  there  being  a  negligent  or  careless 
use  of  them,  they  did  not  use  them  at  all. 
Any  one  of  these  signals  would  have  avoided 
a  collision  or  accident  of  this  sort  A  tor- 
pedo placed  on  the  track,  even  though  there 
be  but  one,  is  a  signal  for  any  following 
train  to  stop  until  it  has  btirned  out  •  •  * 
There  was  a  conductor  on  the  train,  who 
could  have  done  these  things:  there  was  a 
rear  brakeman  on  the  train,  who  could  have 
done  these  things;  and  every  single  one  of 
these  men  knew  and  must  have  known  that 
train  was  losing  time  from  the  moment  that 
It  left  Almlra;  and  every  one  of  these  men 
knew  and  must  have  known  that  a  fast- 
running  passenger  train  was  behind  them,, 
running  in  the  same  directton.  It  is  almost 
inconceivable  under  such  chrcumstances,  and 
almost  Impossible  to  believe,  that  these  ap- 
pliances for  their  protection  were  not  used; 
but  tbey  were  not  and  thus  tbe  Injury  was. 
caused."  Like  negligence  Is  attributed  by 
the  appellant  to  the  managers  of  both  the 
snowplow  train  and  the  passenger  train. 
This  charge  must  be  made  upon  the  theory 
that  tbe  fireman  was  a  fellow  servant  with 
tbe  conductor  of  the  train,  and  that  there- 
fore, the  negligence  of  the  conductor  was  thfr 
negligence  of  tbe  fireman.  We  cannot  con- 
ceive that  it  is  the  duty  of  the  fireman  to 
assume  or  know  that  the  conductor  has  not 
done  his  duty,— a  duty  so  plain  and  palpable- 
as  is  charged  upon  him  by  the  appellant  In 
this  case;  or  that  he  is  to  leave  his  box,, 
and  establish  a  surveillance  over  the  con- 
ductor and  other  operators  of  tbe  train.  Such, 
conduct  on  his  part  would  not  only  be  un- 
becoftiing  or  Intolerable,  but  If  tolerated^ 
might  lead  to  tbe  gravest  results.  There 
must  be  some  one  In  control  of  trains  of 
cars  while  in  transit.  There  must  be  some 
directing  mind,  some  particular  person  in 
whom  resiMnslbility  is  lodged;  and  it  would 
lead  to  most  disastrous  confusion  if  the  prac- 
tice obtained  to  confer  responsibility  and  dl- 
I  rectlng  power  equally  and  miscellaneously 
upon  conductors,  brakemen,  engineers,  fire- 
men, and  other  operators  of  a  railroad.  Tbe 
proof  of  such  a  practice  would  be  the  strong- 
est proof  of  negligence.  But  it  may  be  con- 
fidently asserted  that  no  such  practice  pre- 
vails. It  is  matter  of  common  knowledge 
that  the  conductor  of  a  train  under  ordinary 
circumstances  is  tbe  controlling  power.  His 
official  title  Indicates  it:  and  the  assumption 
of  tbe  master's  authority  by  him,  together 
with  the  actions  of  the  company  towards 
him,  proves  it  As  was  pertinently  said  by 
tlie  supreme  court  of  the  United  States  in 
Railroad  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct 
184.  28  L.  Fid.  787:  "The  conductor  of  a 
railway  train,  who  commands  Its  movements, 
dh-ects  when  it  shall  start  at  what  stations 
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It  sliall  stop,  at  what  speed  it  Bb&ll  run,  and 
has  the  general  management  of  It,  and  con 
trol  over  the  persons  employed  upon  It,  rep- 
resents the  company;  and  therefore  that,  for 
Injuries  resulting  from  bis  negligent  acts, 
the  company  Is  responsible.  If  such  a  con- 
ductor does  not  represent  the  company,  the 
train  Is  operated  without  any  representative 
of  Its  owner."  But,  whatever  may  be  said 
of  the  doctrine  of  fellow  servants  in  other 
Jurisdictions,  under  the  uniform  holdings  and 
announcements  of  this  court  the  fireman  on 
this  train  cannot  be  held  to  be  a  fellow 
servant  of  the  conductors  on  both  or  either 
of  the  trains  which  collided,  and  the  neg- 
ligence which  led  to  this  collision  is  proven 
upon  both  equally.  The  negligence  of  the 
company  was  so  overwhelmingly  proven  in 
many  Instances  In  this  case  that,  even  U 
there  had  been  negligence  on  the  part  of 
some  one  who  might  be  construed  to  be  a 
fellow  servant  of  th«  respondent,  the  appel- 
lant would  not  thereby  be  relieved  of  its  re- 
sponsibility. Railroad  Co.  t.  O'Brien,  1 
Wash.  St  699,  21  Pac.  32.  It  Is  unUorm 
authority  that,  if  negligence  of  the  master 
contributes  to  the  Injury,  he  is  liable,  even 
though  the  negligence  of  a  fellow  servant 
was  contributory.  Railroad  Co.  v.  Cummlngs, 
IOC  U.  S.  700,  1  Sup.  Ct  493,  27  L.  Ed.  266. 
This  principle  has  been  uniformly  followed 
by  this  court,  and  was  again  announced  In 
Ralph  V.  Bridge  Co.  (decided  December  23, 
1902)  70  Pac.  1008,  where  it  Is  said:  "It  Is 
xilso  well  settled  that,  U  the  negligence  of  a 
fellow  servant  concur  with  the  negligence  of 
the  master,  It  does  not  excuse  the  primary 
negligence  of  the  master  for  Injury  to  an- 
other fellow  servant." 

An  investigation  of  the  whole  case  con- 
vinces us  that  no  substantial  error  was  com- 
mitted In  any  respect  The  judgment  is 
therefore  affirmed. 

BEAVIS.  C.  J.,  and  FCLLERTON  and  AN- 
DERS, JJ.,  concur.  MOUNT,  J.,  being  dis- 
<]uallfled,  did  not  take  port  in  this  decision. 


ROBERTS  T.  WHITE  RIVER  WATER 
POWER  CO.  et  aU 

(Supr^ne  Court  of  Washington.     Dec.  16, 
1902.) 

•CONTRACT    FOR    RIGHT    OP    WAT— CONSTRUC- 
TION—ENFORCEMENT. 

1.  B.  and  W.  made  a  contract  reciting  that. 
In  consideration  of  $200,  tlie  receipt  of  $160 
thereof  being  acknowledged,  B.  agrees  that,  on 
demand  and  the  payment  of  the  remaining  $40, 
he  will  deed  to  W.  a  right  of  way  for  a  ditch 
over  certain  premises.  Then  followed  a  de- 
scription of  a  survey  of  a  right  of  way  by  H., 
a  stipulation  that  W.  might  enter  to  construct 
the  ditch,  and  a  provision  that,  within  a  rea- 
sonable time  after  its  construction,  W.  should 
construct  a  bridge  over  It  where  B.  might  indi- 
cate. Afterwards  it  was  recited  that  B.,  in 
consideration  of  the  premises,  agrees  that  lie 
will,  on  or  before  a  year,  convcv  to  W.  said 
fight  of  way,  according  to  the  H.  survey,  or 


one  to  be  made  by  W.  before  expiration  of  the 
year,  as  W.  may  elect,  on  payment  to  B.  of  the 
balance  of  ^40.  Held,  that  this  was  not  a 
mere  option,  but  a  mutual  agreement  by  B.  to 
sell^  and  by  W.  to  purchase,  the  right  of  Tvay, 
which  W.,  though  doing  nothing  within  the 
year,  could  have  specifically  performed  as  to 
the  snrvey  made  by  H.,  time  not  being  of  the 
essence  of  the  contract  and  the  fact  that  W. 
had  trespassed  on  other  parts  of  B.'s  land  be- 
ing immaterial  on  the  question  of  rights  under 
the  contract 

Appeal  from  superior  court.  Pierce  county; 
W.  O.  Chapman,  Judge. 

Action  by  William  Roberts  against  tbe 
White  River  Water  Power  Company  and  an- 
other. From  the  decree,  plaintiff  appeals. 
Affirmed. 

A.  R.  Titiow,  for  appellant  J.  M.  Asbton 
and  W.  L.  Sachse,  for  respondents. 


REAVIS,  0.  J.    Plaintiff  (appellant)  com- 
menced this  action  to  enjoin  defendants  from 
entering  upon  certain  real  estate  owned  by 
plaintiff,  and  digging  up  the  soil  and  destroy- 
ing growing  timber  and  Improvements  there- 
on.   He  stated  that  defendants'  Intention  was 
to  conduct  a  ditch  or  conduit  for  water  over 
tbe  premises.    Plaintiff  claimed  damages  for 
the  injuries  done,  and  prayed  that  defendants 
be  enjoined  from  entering  upon  or  further 
trespassing  on  the  premises.    It  was  alleged 
the  defendants'  entry  was  without  right  and 
wrongful.    Defendants  answered  denying  any 
damages  to  plaintiff,    and  setting   forth    af- 
firmatively as  a  defense  a  claim  In  themselves 
to  a  right  of  way  100  feet  In  width  throash 
said  premises  for  the  construction  of  a  ditch 
or  conduit  and  other  purposes,  based  upon  a 
written  agreement  set  forth  in  tbe  answer. 
The  case  was  tried  without  the  intervention 
of  a  jury,  and  findings  of  fact  and  conda- 
eions  of  law  made  by  tbe  court    The   facts 
found  were,  in  substance,  that  a  written  In- 
strument was  executed  and  signed  by  plain- 
tiff on  the  8th  of  May,  1900,  containing  tbe 
following    stipulations,    which    are    material 
here:     "This   indenture,    made   and   entered 
into  this  eighth  day  of  May,  1900,  by  and  be- 
tween "William  Rotierts,  a  bachelor,  party  of 
tlie  first  part,  and  the  White  River   Water 
Power  CJompany,  a  corporation,  party  of  tbe 
second  part,  witnesseth:  That  the  said  party 
of  the  first  part  tor  and  in  consideration  of 
the  sum  of  two  hundred  dollars,  one  hundred 
and  sixty  dollars  of  which  lias  been  paid  to 
him,  the  receipt  of  which  Is  hereby  acknowl- 
edged, the  balance  of  forty  dollars  to  l>e  paid 
to  him  as  hereinafter  set  forth,  does  bereby 
undertake,  promise,  and  agree  that  be  wOl 
hereafter,  on  the  demand  of  the  party  of  tbe 
second  part,   Its   successors  or  assigns,    con- 
vey, by  good  and  sufficient  deed,  to  tbe  said 
party  of  the  second  part   its  successm-s  or 
assigns,  a  right  of  way  for  a  canal,    ditch. 
conduit,  pipe,  or  electric  pole  line,  also  tbe 
water,  and  right  to  use  tlie  same,  whlcb  flows 
and  may  flow  in  that  certain  swamp   bting 
hereafter  referred  to  and  more  definitely  lo- 
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cated,  said  right  of  way  to  be  one  hundred 
UOO)  feet  wide,  over  and  across  certain  real 
estate  hereinafter  more  particularly  describ- 
ed."   Then  follows  a  description  of  a  right 
9t  way  made  by  a  surveyor  named  Hawkefl, 
•nd    mentioned    as    the    "Hawkes    Surrey." 
It  was  also  agreed  that  the  second  party  In 
the  agreement  should  have  the  right  in  the 
meantime  to  enter  upon  the  premise  to  c<m- 
Btruct  its  ditch  or  conduit  across  the  same, 
and  further  stipulated  that,  within  a  reasona- 
ble time  after  the  construction  of  the  ditch, 
the  second  party  should  construct  a  bridge 
across  the  ditch  at  a  point  to  be  designated 
by  the  first  party.    Then  follows  a  restate- 
ment of  the  agreement  to  convey,  and  the 
consideration,  in  this  form:     "The  party  of 
the  first  part,  in  consideration  of  the  prem- 
ises,  agrees  that  he  will,  on  or  before  one 
year   from  the  date  hereof,   convey   to   the 
party  of  the  second  part,  its  successors  and 
assigns,  a  right  of  way  of  the  character  and 
description  hereinbefore  set  forth,  across  the 
lands  hereinbefore  descrilied,  according  to  the 
survey  made  by  the  said  A.  McLean  Hawkes, 
hereinbefore  referred  to,  or  according  to  a 
survey  to  be  made  by  the  party  of  the  second 
part  prior  to  the  expiration  of  said  year,  as 
the  said  party  of  the  second  part  may  require 
and  elect  upon  the  payment  to  him,  the  said 
party  of  the  first  part,  of  the  sum  of  forty 
dollars  in  cash,  the  balance  of  the  payment 
hereinbefore  referred  to,  and  upon  the  pay- 
ment of  the  said  sum  the  said  party  of  the 
first  part  agrees  to  deliver  to  the  said  party  of 
the  second  part  Its  successors  and  assigns,  a 
good  and  sufficient  deed  conveying  the  said 
right  of  way  according  to  the  terms,  condi- 
tions, and  provisions  hereof."    At  the  trial 
the  defendants  tendered  the  $40,  the  balance 
of  the  purchase  price  under  the  agreement 
and  prayed  that  a  specific  performance  there- 
of be  decreed  In  their  favor,  and  that  plain- 
tlBt  convey  the  right  of  way  to  defendants. 
The  court  found  that  the  defendants,  in  Au- 
gust or  September,  1901,  entered  upon  the 
premises,  and  slashed  timber,  and  threataied 
to  injure  materially  plaintifTs  improvements, 
and  that  such  entry  was  not  confined  to  the 
"Hawkes  line  of  survey,"  but  a  portion  of 
Buch  slashing,  made  under  said  entry,   and 
the  Improvements  threatened,  were  outalde 
the  Hawkes  survey.    For  this  entry  upon  the 
premises    outside    said    survey,    the    court 
awarded  plalntift  damages,  and  enjoined  de- 
fendants from  going  outside  the  line  of  the 
Hawkes  survey,  referred  to  In  the  written 
agreement    The  court  further  found,   upon 
the  allegations  of  the  answer,  that  the  agree- 
ment between  plaintiff  and  defendants  was  a 
binding  contract  for  the  conveyance  of  the 
right  of  way  to  defendants  on  the  line  of 
the  Hawkes  survey  described  In  said  agree- 
ment, and  decreed  that  upon  payment  of  the 
damages  awarded  plaintiff  for  injuries  to  the 
premises  outside  the  line  o-'  the  Hawkes  sup. 
vey,  and  upon  the  payment  of  the  840,  re- 
mainder due  to  plaintiff  on  the  purchase  prlcei. 
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be  should  cooTey  the  described  right  of  way 
to  the  defendants. 

The  only  material  controTersy  arising  upon 
the  record  Is  over  the  proper  construction  of 
the  written  agreement  set  out  in  the  answer. 
Counsel  for  plaintiff  maintains  that  as  de- 
fendants did   nothing   towards   performance 
for  over  a  year  after  its  execution,  they  could 
not  afterwards,  when  this  suit  was  Instituted, 
and  in  this  action,  enforce  the  specific  per- 
formance on  the  part  of  the  plaintiff  of  the 
contract  to  execute  and  deliver  the  deed  to 
the   right  of   way.    It  is   argued   that   the 
agreement  is  an  option  or  unilateral  contract, 
and   that  no  mutuality  of  obligation  is  ex- 
pressed or  inferred  from  Its  terms.    The  con- 
struction of  this  agreement  must  be  gathered 
by  taking  together  the  surrounding  facts  and 
recitations    of    the   consideration.    The    first 
recitation  is  that  hi  consideration  of  $200, 
the  first  party  promised  to  execute  the  deed, 
on  demand  of  the  second  party  and  the  pay- 
ment of  the  $40  still  due;  that  is,  on  com- 
plete payment  of  the  purchase  price.    Thea 
follows  the  description  of  the  right  of  way 
according  to  the  Hawkes  survey,  or  any  modi- 
fication thereof  agreed  to  by   both  parties, 
and  the  stipulation  that  a  bridge  should  be 
constructed  in  a  reasonable  time  after  the- 
completion  of  the  ditch.    Then  is  the  repeti- 
tion and  promise,   "in  consideration   of  the- 
premises,"  etc.    This   apparentiy  means  the 
promise  of  the  second  party  to  follow  the 
Hawkes  ihie  of  survey  unless   modified  by 
agreement  and  to  erect  the  bridge  when  the 
ditch    is    completed,    and   that    upon    such 
promises  and  the  payment  of  the  deferred 
portion  of  the  purchase  price,— $40,— the  first 
party  will  execute  and  deliver  the  deed.    The 
language  used  does  not  so  clearly  express  the 
meaning,  perhaps,  as  it  might  have  done,  but 
viewed  in  the  light  of  the  surrounding  cir- 
cumstances and  from  the'  standpohit  of  each 
party,  it  may  reasonably  be  gathered  to  sense 
that  the  first  party  was  to  execute  the  deed 
at  any  time  after  the  written  agreement  was 
executed,  upon  demand  of  the  second  party 
and  tender  of  payment  of  the  $40;  and  the 
last  clause,  reciting  the  terms  and   consid- 
eration, declares  the  first  party  will  convey 
on  or  before  one  year  upon  receipt  of  the  $40. 
It  seems   apparent   that  here   is   a    mutual 
agreement  by  one  party  to  sell  and  the  other 
to  purchase  the  right  of  way.    The  second 
party  paid,  upon  the  execution  and  delivery 
of  the  written  agreement,  the  substantial  por- 
tion of  the  purchase  price.    It  may  be  con- 
ceded, as  contended  by  counsel  for  appellant 
that    it   was   contemplated    by    both   parties 
that  the  deed  should  be  executed  within  the 
year,  but  time  cannot  be  said  to  be  of  the 
essence  of  the  contract    If  pUUntlff  desired 
to  have  the  contract  annulled,  he  could,  at  the 
expiration  of  the  year,  have  tendered  his  deed 
and  demanded  the  payment  of  the  $40,  or  he 
could  have  claimed  rescission  thereof  upon 
any   further  default  of  defendants.    But  it 
does  not  appear  from  tbe^^r«.M  ^f^^g[g 
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that  plaintiff  has  been  In  any  manner  injur- 
ed by  the  driay  of  defendants.  The  delay  in 
the  payment  of  an  inconsequential  portion  of 
the  purchase  price  is  not  sufficient  to  inflict 
the  penalty  of  forfeiture  upon  the  defendants, 
where,  as  observed,  time  is  not  of  the  es- 
sence of  the  contract  The  whole  considera- 
tion which  the  plaintiff  was  to  receive  for 
the  right  of  way  was  $200.  The  stipulation 
tha^  subsequent  to  the  construction  of  the 
ditch,  the  bridge  should  be  constructed  at  a 
place  designated  by  plaintiff,  is  a  covenant 
which  defendants  must  perform  subsequently 
to  their  use  of  the  right  of  way.  The  fact 
that  defendants  trespassed  upon  other  por- 
tions of  plaintiff's  premises  wrongfully  does 
not  become  material  here  in  the  determina- 
tion of  the  rights  of  the  respective  lurties 
under  their  contract;  but  this  was  appro- 
priately settled  by  the  award  of  damages  to 
plaintiff  In  tliis  action.  Under  wdl-recog- 
nlzed  equitably  principles,  no  valid  reasons 
are  perceived  for  disturbing  the  condoslonB 
and  the  decree  of  the  superior  conrt 
Affirmed. 

DUNBAR,    MOUNT,    and   ANDBR8,    JJ., 
concur. 


BULLOCK  V.  WHITE  STAR  B,  8.  00. 

(Supreme  Conrt  of  Washington.     Dec,  18, 
1902.) 

CARRIBRa-STBAMBHlP  COMPANY— BREACH  OF 
CONTRACT— FAILITRB  TO  RBACH  DESTINA- 
TION —  DAMAGES  —  ACT  OP  GOD  —  ICE  —  BVI- 
DBNCB— TICKET  —  INTBKPRBTATION  —  NEW 
TRUL  — NBWLT  DISCOVERED  BVIDBNCB — 
WANT  or  DILIOENCB. 

1.  Id  a  snit  agalnat  a  carrier  tot  landing 
plaintiff  and  bis  employ^  at  a  point  short  of 
their  destination,  whereby  he  was  compelled  to 
remain  for  some  time  at  that  point,  and  to 
furnish  an  oatfit  and  supplies  to  take  1dm- 
self  and  party  to  his  destination,  the  amount 
of  his  own  and  the  party's  living  expenses  at 
the  point  where  he  was  landed,  and  the  coat 
of  the  supplies  and  ontflt,  were  proper  de- 
ments of  damage. 

2.  Expense  and  loss  of  time  caused  by  plain- 
tiff's not  being  landed  at  his  point  of  destina- 
tion within  a  reasonable  time  was  also  a  prop- 
er element  of  damage. 

3.  It  appearing  that  the  rate  of  wages  of 
workmen  such  as  plaintiff's  employes  was  the 
same  at  the  point  of  destinatiou  as  at  the 
point  where  plaintiff  was  landed,  and  that 
plaintiff,  with  his  men,  lost  several  days'  time 
at  the  latter  place,  evidence  of  the  rate  of 
wages  there  was  admissible. 

4.  Where  a  witness,  being  asked  to  state  the 
value  of  certain  goods,  stated  that  he  could 
not  tell  the  amount  exactly,  a  request  to  state 
the  amount  as  well  as  he  could  was  not  ob- 
jectionable on  the  ground  that  he  had  already 
said  he  conld  not  state  the  amount;  his  first 
answpr  merely  meaning  that  he  conld  not  state 
it  with  absolute  exactness. 

6.  In  an  action  for  breach  of  contract  of  car- 
riage, by  landing  plaintiff  and  his  workmen  at 
a  point  short  of  their  destination,  the  fact  that 
defendant  held  the  release  of  one  of  the  work- 
men of  all  claim  for  damages  on  his  account 
was  no  defense. 

f  t.  See  Carrieri.  vol.  t.  Cent  Dls.  |  lOa. 


6.  In  an  action  for  breach  of  a  contract  of 
ouriage,  for  landing  plaintiff  at  a  point  riiort 
of  his  destination,  where  defendant  had  iiitro- 
duced  evidence  that,  before  reaching  the  port 
of  destination,  it  had  learned  that  that  port 
was  inaccessible  because  of  ice,  evidence  as  to 
the  persons  from  whom  it  received  such  in- 
formation was  immaterial. 

7.  Where  a  steamship  company  contracted  to 
carry  a  passenger  to  a  certain  port,  aa  ice 
blockade,  preventing  the  port  from  bdng  reacb- 
ed,  was  not  an  act  of  God,  excusing  tiie  breach. 

8.  Where  a  steamship  ticket  provided  that,  if 
the  passenger  conld  not  be  safely  landed  at  the 
port  of  destination,  he  might  be  landed  at  the 
next  port  reached  by  the  vessel,  the  eairiw 
was  not  entitled  to  land  a  passenger  at  a  port 
intermediate  between  that  of  departure  and 
that  of  destination,  though  such  port  was  the 
last  one  before  readiing  the  port  of  destina- 
tion, and  though  it  was  there  learned  that  the 
port  of  destination  was  icetraund  and  inaccesi- 
bie. 

9.  On  motion  for  a  new  trial  on  the  gronnd 
of  newly  discovered  evidence,  the  two  wit- 
nesses alleged  to  have  been  newly  discovered 
were  alleged  employes  of  the  opposite  partj. 
who  were  in  the  city  where  the  trial  was  had 
at  the  time  thereof,  but  were  not  subpoenaed 
or  called  as  witnesses.  Several  months  before 
the  trial,  movant  propounded  interrogatories 
asking,  among  other  thmgs,  the  names  of  these 
parties,  which  respondent  gave,  and  their  ad- 
dresses were  not  asked  for.  Held,  that  there 
was  a  lack  of  diligence,  rendering  a  denial  of 
the  motion  proper. 

Appeal  from  superior  court.  King  county; 
R.  C.  Strudwick,  Judge   pro  tern. 

Action  by  J.  W.  Bullock  against  the  White 
Star  Steamship  Company.  From  a  Judgment 
tor  plaintUI,  defendant  appeals.    Affirmed. 

Richard  Saxe  Jones,  for  appellant  Anstln 
ft  Jeffery  and  John  B.  Hart,  for  respondent. 


MOUNT,  J.  Thla  action  waa  broiiKht  by 
respondent,  alleging  a  breach  of  contract  9t 
carriage.  Respondent  purchased  of  appellant 
seven  tickets  for  himself  and  six  men  from 
Seattle,  Wasli.,  to  Port  Claroice,  Alaska. 
These  tickets  were  to  be  used  on  the  steam- 
ship Oregon,  sailing  from  tlw  port  of  Seattle 
on  June  1,  1901.  On  the  same  steamer  plain- 
tiff shipped  a  qnantit7  of  miners'  supplies  to 
the  same  point  Port  Clarence  Is  a  drcnlar 
bay  or  body  of  water  in  Alaska,  almost  sur- 
rounded by  low  land,  and  about  12  miles  in 
diameter,  connecting  with  Bering  Sea  by  a 
narrow  channel.  The  steamer  sailed  on  the 
appointed  date,  and  arrived  at  Nome,  Alaska, 
on  the  16th  day  of  Jtme.  Nome  is  about  100 
miles  southwest  of  Port  Clarence  Bay.  and 
the  last  port  where  the  steamer  landed  on 
her  outward  voyage  before  reacbing  Port 
Clarence,  which  latter  port  was  at  tiie  end 
of  her  voyage.  Upon  the  arrival  of  the 
steamer  at  Nome,  It  was  learned  tha-  Port 
Clarence  Bay  was  Icebound;  that  the  ice  ex- 
tended some  distance  out  In  the  sea.  and 
steamers  could  not  enter  the  bay.  When  this 
fact  was  learned,  a  meeting  of  all  the  passen- 
gers bound  for  Port  Clarence  was  held  oa 
board  the  vessel,  and  the  officers  of  appellant 
company  stated  to  the  meeting,  at  which  re 
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■pondent  wu  present,  that,  U  all  the  paaaen- 
sera  were  willing  to  be  landed  on  the  aplt 
which  aeparated  the  bay  of  Port  Clarence 
from  the  sea,  they  wonld  be  so  landed,  or. 
If  they  objected  to  that,  then  they  could  dla- 
embark  at  Nome,  and  would  be  aent  forward 
in  the  first  yessel  salllngr  from  Nome,  or  they 
might  remain  on  board,  and  go  back  to  Seat- 
tle, and  return  on  the  next  trip.  Nearly  all 
the  passengers,  about  140  in  number,  elected 
to  disembark  at  Nome.  Bespondent,  howeyo:. 
Insisted  that  he  should  be  carried  to  Port 
Clarence,  w  to  the  spit  named.  There  was 
DO  landing  place  at  this  spit  Appellant  re- 
fused this  request,  and  told  respondent  that 
be  could  either  return  to  Seattle  or  disembark 
at  Nome.  Without  the  knowledge  of  respond- 
ent, appellant  sent  respondent's  baggage 
aahoie.  Respondent  thereupon  delivered  up 
his  bill  of  lading  for  his  freight,  and  disem- 
barked at  Nome.  He  demanded  of  appellant 
$5  per  day  for  each  of  his  men  for  expenses 
of  living  at  Nome.  This  demand  was  refused 
by  the  appellant  The  respondent  not  hay- 
ing been  infcmned  as  to  the  time  of  the 
arrival  of  another  vessel  (the  time  being  in- 
definite and  unknown  on  account  of  ice  condi- 
tions), and  without  waiting  tho-efor,  proceed- 
ed, to  build  email  boats,  and  started  therein 
from  Nome  to  Port  Clarence,  where  he  ar- 
rived on  the  17th  day  of  July,  1001,— some 
10  days  behind  the  passengers  who  waited  for 
another  vessel  sailing  from  Nome.  On  the 
trial  In  the  court  below  the  Jury  found  a  ver- 
dict In  favor  of  respondent  in  the  sum  of 
$3,000.  On  a  motion  for  a  ne|r  trial  the  low- 
er court  required  the  respondent  to  remit 
$1,000  of  this  sum,  and  entered  a  judgment 
against  appellant  for  $2,000.  From  this  judg- 
ment, appeal  is  taken. 

It  It  alleged  as  error  that  the  court  po^ 
mltted  respondent  to  testify  to  the  amount  it 
cost  him  to  live  and  keep  his  men  at  Nome, 
and  the  cost  of  bis  supplies  and  outfit  to  take 
himself  and  men  from  Nome  to  the  point  of 
Port  Clarence.  This  evidence  is  clearly  with. 
In  the  rule  laid  down  by  this  court  in  Bana- 
beiry  v.  Trading  Co.,  22  Wash.  476,  61  Pae. 
1S4,  and  was  therefore  not  error. 

Several  errors  are  alleged  because  the  court 
pomitted  evidence  to  show  that  respondent 
was  not  landed  at  his  point  of  destination 
within  a  reasonable  time,  and  therefore  was 
caused  addltlonai  expense  in  proceeding  to  his 
objective  point  beyond  Port  Clarence,  and  for 
loss  of  time  occasioned  by  such  delay.  These 
elements,  also,  under  the  rule  announced  in 
the  Bansberry  Case,  supra,  are  proper  ele- 
ments of  damage,  and  no  error  was  commit- 
ted on  this  account 

It  is  alleged  as  error  that  the  trial  court 
permitted  evidence  of  the  value  of  miners' 
ivages  at  Nome.  The  witness  bad  testified 
that  the  wages  at  Nome  were  the  same  as  at 
Teller,  on  Port  Clarence  Bay;  moreover,  he 
bad  also  testified  that  plalntlft  lost  seven 
dayif  time  with  his  men  at  Nome;  and  it  was 


therefore  not  error  to  state  the  rate  of  wages 
current  at  that  place. 

Respondent  was  asked  to  atate  Hn  raloe 
of  the  goods  lost  oik  the  way  from  Nome 
to  Port  Clarence  by  reason  of  the  elements. 
He  answered:  "I  cannot  tell  the  amount  ex- 
actly." He  was  then  asked  the  question: 
"State  the  amount  as  well,  as  you  can,  to  the 
best  of  your  knowledge."  This  question  was 
objected  to  upon  the  ground  that  the  witness 
had  already  said  be  could  not  state  the 
amount  But  we  think  the  witness  had  not 
said  that  he  could  not  state  the  amount  but 
had  simply  stated  that  he  could  not  Mate  the 
amoimt  exactly;  meanhig,  of  course,  that  he 
could  not  tell  to  a  cent  what  bis  loss  was. 
He  certainly  was  authorized  to  estimate  the 
I  amount  to  the  best  of  his  knowledge,  and 
j  this  was  the  question  which  was  asked. 
There  was  no  error  in  this.  The  evidence 
was  competent  to  go  to  the  jury,  and  to  be 
considered  by  them  for  what  it  was  worth. 

One  of  the  men  the  respondent  claimed  to 
have  taken  with  him  on  the  trip  north  was 
a  man  by  the  name  of  Mahlon  Groo.  The 
appellant  offered  to  show  that  It  held  the 
release  of  Hr.  Oroo  of  all  claim  for  damages 
on  bis  account  This  the  court  refused,  and 
error  is  based  on  this  refusal.  The  respond- 
ent in  this  action  was  claiming  damages  on 
account  of  the  loss  to  himself  by  reason  of 
the  delay  and  extra  expense  he  was  put  to, 
and  not  for  damages  occasioned  to  the  men 
in  his  employ.  It  is  clear  that  a  settlement 
with  Oroo  for  damages  accruing  to  him  could 
not  affect  the  claim  of  the  respondent  It 
was  not  error,  therefore,  to  exclude  the  evi- 
dence. 

Brrors  are  alleged  on  account  of  the  refaaal 
of  the  trial  court  to  permit  appellant  to  show 
from  what  persons  the  master  of  the  vessel 
and  the  general  agent  of  the  appellant  re- 
ceived information  that  it  was  impossible  for 
the  ship  to  land  or  get  Into  Port  Clarence 
Bay,  and  also  what  was  said  by  such  persons 
to  the  master  and  the  agent.  The  court  in 
rulhig  upon  these  objections,  said:  "You  may 
tell  what  information  yon  received,  but  it  is 
not  admissible  what  any  one  told  you."  What 
the  court  meant  by  this,  evidently,  was  that 
the  vrltness  might  state  what  information  he 
had  received,  but  not  who  it  was  that  gave 
him  the  information.  If  this  evidence  was 
admissible  at  all,  it  was  admissible  for  the 
purpose  of  showing  an  excuse  on  the  part  of 
the  master  for  not  trying  to  land  his  vessel 
at  Port  Clarence,  where  a  landing  was  Im- 
possible. The  fact  that  Port  Clarence  Bay 
was  closed  to  navigation  on  account  of  ice 
was  the  fact  to  be  proven,  and,  if  such  was 
the  fact  it  was  certainly  Immaterial  how  or 
from  whom  such  information  was  obtained. 
If  such  was  not  the  fact  the  appellant  cer- 
tainly would  not  be  excused  from  performing 
Its  contract  of  carriage,  no  matter  what  its 
sources  of  information  were.  The  appellant 
must  act  on  such  Information  at  its  peril    If 
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the  Information  waa  trne,  Uie  an>ellai>t,  In 
tbe  name  of  diligence,  wonld  not  be  required 
to  do  a  nselesa  act  If  tbe  lnf<»inatlon  waa 
not  true,  the  fact  that  It  was  obtataied  from 
high  and  reliable  aonrcea  would  not  ezcuM 
the  appellant  from  complying  with  Ha  con- 
tract  The  sonrcea  of  Information  were  ther» 
fore  immaterial. 

In  this  connection  the  appellant  insisted  at 
the  trial,  and  insists  here,  that  the  conditlona 
prevailing  at  Fori  Clarence  were  conditions 
over  which  It  had  no  control,  and  that  the 
abandonment  of  the  voyage  at  Nome  was 
made  necessary  by  the  fact  that  ice  had  not, 
at  the  time  of  the  arrival  of  the  vessel,  clear- 
ed so  as  to  open  Port  Clarence  Bay  to  navi- 
gation; that  this  condition  was  caused  by 
the  act  of  Ood,  on  account  ot  which  the  ap- 
pellant would  be  released  from  fnlfllllng  Its 
contract.  Tbe  rule  was  laid  down  in  Smith 
T.  Trading  Co.,  20  Wash.  680,  66  Pac.  872, 
44  Xj.  R.  a.  657,  that  in  order  to  excuse  non- 
performance of  a  contract  of  carriage  on  the 
ground  that  an  act  of  Ood  made  it  impos- 
aible,  there  must  be  no  want  of  diligence  and 
no  negligence  and  no  want  of  Judgment  or 
skill  on  the  part  of  the  person  whose  duty  It 
was  to  perform  the  contract  It  certainly 
cannot  be  contended  that  a  transportation 
company  engaged  in  carrying  passengers 
from  one  point  to  another  may  enter  into 
contracts  to  carry  passengers  to  ports  which 
It  has  no  knowledge  or  Information  that  It 
can  reach,  and  which  In  fact  It  cannot  reach. 
It  is  the  duty  of  such  company  to  know  that 
the  contract  can  be  fulfilled,  or  to  fnlly  ac- 
quaint intending  passengers  of  the  fact  that 
uncertainty  exists,  and  provide  therefor  In 
tbe  contract  of  carriage.  It  will  not  do  to 
say  that  at  tbe  time  the  contract  In  this  case 
was  made  the  appellant  did  not  know,  and 
had  no  means  of  finding  out  that  the  voyage 
could  not  be  made,  and  then  say  It  was  ex- 
cused because  the  condition  of  the  season 
was  such  that  the  winter  Ice  had  not  disap- 
peared from  tbe  point  to  which-  It  had  agreed 
to  carry  its  passengers;  that  the  condition 
of  the  season  was  the  act  of  God.  Usual 
conditions  of  tbe  seasons  must  be  taken  notice 
of.  An  act  of  Ood,  to  relieve  from  per- 
formance of  a  contract  must  be  such  as  rea- 
sonable prudence  and  foresight  could  not 
have  guarded  against  The  fact  that  Ice  had 
not  disappeared  from  the  bay  of  Fort  Clar- 
ence when  appellant  arrived  there  cannot  be 
held  to  be  an  act  of  God.  "The  passenger, 
when  he  buys  transportation  of  a  company, 
mnst  necessarily  rely  upon  tbe  company's 
Information  concerning  the  practicability  and 
feasibility  of  the  trip  contracted  for."  Smith 
V.  Trading  Co.,  20  Wash.  584,  56  Pac.  372, 
44  L,  R.  A.  657.  "When  the  party  by  his 
own  contract  creates  a  duty  or  charge  upon 
himself,  he  is  bound  to  make  it  good.  If  he 
may.  notwithstanding  any  accident  or  In- 
evitable necessity,  because  he  might  have 
provided  against  It  by  tbe  contract    This  la 


foonded  in  reason  and  antborltjr."  Hand  v. 
Baynes,  4  Whart  204,  S3  Am.  Dec.  64;  West 
V.  The  Uncle  Sam,  1  McAlL  605,  807,  Fed. 
Cas.  No.  17,427;  8  Thomp.  Comm.  Neg.  f 
3651.  It  was  tbe  duty  of  tbe  appellant  to 
have  Informed  respondent  at  the  time  be  pur- 
chased the  tickets  of  any  uncertainty  In  the- 
Toyage,  and  to  have  contracted  with  n^er^ 
ence  thereto. 

This  brings  ns  to  a  consideratlan  oif  the 
contract  of  carriage^  There  was  a  danse  In. 
the  ticket  purchased  by  respondent  which 
was  signed  by  both  appellant  and  respond- 
ent as  follows:  "If  the  purchaso'  of  this 
ticket  cannot  for  any  reason  be  safely  landed 
at  the  port  of  destination  upon  arrival  of  the- 
vessel  thereat  he  may  be  landed  at  the  next 
port  reached  by  the  vessel  upon  the  then 
voyage  at  which  such  landing  can  be  safely 
made."  In  reference  to  this  clause  tbe  coort 
instructed  the  Jury  as  follows:  "I  charge 
you  that  under  this  form  of  contract  the 
right  of  defendant  to  land  passeng«a  and 
freight  at  the  next  port  reached  by  tbe  vessel 
only  arises  upon  the  then  voyage  upon  the 
arrival  of  the  vessel  at  the  port  of  destina- 
tion; and  if  you  find  from  the  evidence  that 
the  steamship  Oregon  never  arrived  at  said 
I  port  of  destination,  or  nevM  proceeded  fnr- 
{  ther  than  tbe  port  of  Nome,  Alaska,  then 
such  finding  cannot  avail  defendant  as  an 
excuse  for  failure  to  transiwrt  the  plaintitt, 
his  men  and  freight  to  the  point  of  destina- 
tion named  in  said  contract,  to  wit,  the  port 
of  Port  Clarence,  Alaska."  There  can  be  no 
doubt  that  th^  Instruction  of  the  court  is  a 
literal  constmctlon  of  the  clause  In  tbe  con- 
tract By  this  Instruction  the  coott,  In  effect 
told  the  Jury  that  the  clause  did  not  apply  to 
this  case,  because  It  was  conceded  at  the 
trial  that  tbe  vessel  did  not  proceed  rorther 
than  Nome.  The  excuse  for  not  proceeding 
further  was  that  it  was  Impossible  for  her 
to  reach  that  point  at  that  time.  The  phrase 
"upon  arrival  of  the  vessel  thereat"  does  not 
necessarily  mean  that  the  vessel  must  actual- 
ly arrive  and  land  at  the  i>oInt  of  destina- 
tion, bat  means  that  If  the  vessel  or  tbe  pas- 
sengers cannot  be  safely  landed,  the  vessel 
may  proceed  to  the  next  port  where  landing 
can  be  made.  "Tbe  next  port  reached"  clear- 
ly means  the  port  beyond  the  place  of  dea- 
ttnatlon  reasonably  near  on  tbe  line  of  the 
voyage.  It  certainly  was  not  Intended  by 
this  contract  that  the  passenger  may  be  land- 
ed at  some  intermediate  port  and  that  such 
landing  would  be  a  compliance  with  tbe  con- 
tract. For  example:  If  the  vessel  on  her 
outward  voyage  had  stopped  at  Victoria  the 
first  day  out,  and  there  learned  that  tbe  ice 
accumulated  during  the  winter  season  had 
not  yet  freed  Port  Clarence,  the  point  of 
destination,  so  that  the  vessel  could  enter 
there,  and  If  the  port  of  Victoria  was  15 
days'  distant  from  Port  Clarence,  bat  the- 
nearest  landing  place  thereto,  no  one  would, 
argue  that  the  respondent,  under  this   con- 
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tract,  coold  be  l&nded  at  Vlctotla.  Tbe  voy- 
age from  Seattle  to  Nome  occupied  16  days. 
It  required  1  day  more  to  reach  Port  Clar- 
ence. Nome  was  the  last  Intermediate  point 
on  the  ontward  voyage.  When  tbe  vessel  ar- 
rived at  Nome,  the  voyage  vraa  there  aban- 
doned. We  think  the  reasonable  construc- 
tion of  the  contract  under  consideration,  and 
what  the  parties  thereto  evidently  Intended, 
was  that,  upon  the  arrival  of  tbe  vessel  at 
the  point  of  destination,  or  near  thereto,  or 
at  some  Intermediate  place,  where  it  was  dis- 
covered that  a  safe  landing  of  the  passenger 
eould  not  lie  made  at  the  point  of  destination, 
then  he  may  be  landed  at  the  next  nearest 
point  beyond  the  point  of  destination  reason- 
ably near,  where  landing  may  be  safely 
made.  It  was  not  the  duty  of  tbe  appellant 
to  attempt  the  Impossible,  or  to  go  beyond 
Nome  on  a  fruitless  voyage.  If  it  was  a  fact 
that  the  vessel  could  not  possibly  make  the 
p<H^  of  Port  Clarence  with  safety  to  her  pas- 
sengers and  herself,  she  was  not  compelled 
to  attempt  it  She  was,  however,  compelled 
to  proceed  to  the  next  safe  landing  beyond 
that  point,  or  care  for  her  passengers  until 
she  could  land  them  at  the  point  agreed 
upon.  She  could  not  abandon  her  voyage, 
and  compel  her  passengers  to  disembark  at 
some  Intermediate  point,  without  their  con- 
sent. For  these  reasons,  the  instruction  of 
the  court  that  the  contract  did  not  apply  to 
the  facts  In  the  case  at  bar,  which  was  the 
effect  of  the  instruction,  was  not  error. 

The  controlling  questton  in  the  case  was  a 
question  of  fact,  viz.,  did  the  respondent 
elect  to  be  landed  at  Nome?  This  was  a 
-question  for  the  jury,  and  was  properly  sub- 
mitted by  a  fair  Instruction,  and  tbe  Jury 
found  upon  It  in  favor  of  respondent. 

Several  exceptions  are  based  upon  instruc- 
tions  requested  by  appellant  and  refused  by 
the  court.  The  substance  of  part  of  these 
liMtructions  was  given,  and,  of  those  not 
given,  it  Is  sufficient  to  say  that  they  were  in- 
structions which  assumed  the  conditions  pre- 
vailing at  Port  Clarence  Bay  to  be  an  act  of 
God;  and,  for  the  reasons  heretofore  con- 
sidered, it  was  not  error  to  refuse  them. 

Wlien  the  motion  for  a  new  trial  was  filed, 
appellant  requested  an  extension  of  time 
witbin  which  to  file  affidavits  in  support 
thereof.  Several  affidavits  were  also  filed 
setting  up  newly  discovered  evidence.  From 
these  affidavits.  It  appears  that,  within  a  day 
or  two  after  the  trial,  two  of  the  persons 
whom  respondent  testified  were  in  bis  em- 
ploy came  forward  and  denied  that  they  were 
In  ttie  employ  of  tbe  respondent  on  the  trip 
north.  They  also  stated  that  they  were  on 
tbe  trip  on  tbeir  own  account,  and  that  re- 
spondent did  not  pay  out  any  money  for 
them.  Two  of  them  were  in  Seattle,  where 
the  trial  was  bad  at  the  time  thereof,  and 
were  not  subpcenaed  or  called  as  witnesses. 
Appellant  alleges  in  tbe  affidavits  that  It  did 
not    know  of  these   witnesses,  and  bad  no 


means  of  finding  ont  before  the  dose  of  the 

trial  that  they  were  in  Seattle.  Several 
months  before  the  time  of  the  trial,  appellant 
propounded  written  biterrogatorles  to  re- 
spondent, one  of  which  asked  the  names  of 
these  parties;  and,  in  answer,  respondent 
gave  the  names  of  the  men,  some  of  which 
names,  however,  were  not  correctly  spelled. 
Respondent  was  not  asked  to  give  tbe  ad- 
dresses of  these  men.  Appellant,  at  the  time 
the  question  was  propounded,  had  tbe  ad- 
dress of  one  of  the  men,  viz.,  Mr.  Oroo.  If 
appellant  had  asked  for  the  addresses  of 
these  parties,  and  had  not  received  them. 
tb^«  would,  no  doubt,  have  been  cause  for 
complaint.  It  would  certainly  have  been  an 
easy  matter  to  ask  for  the  addresses  as  well 
as  tbe  names  of  the  parties.  The  addresses, 
it  seems,  would  have  been  necessary  to  iden- 
tify them,  as  well  as  to  find  them.  This 
omission  shows  such  a  want  of  diligence  that 
we  think  it  was  not  an  abuse  of  discretion 
of  the  trial  court  in  not  extending  the  time 
for  filing  affidavits,  and  for  the  same  reason 
it  was  not  error  to  overrule  the  motion  for 
a  new  trial. 

The  Judgment  la  affirmed. 

KEAVIS,  C.  J.,  and  ANDBES  and  DUN- 
BAR, JJ.,  concur. 


JONES  V.  SWIFT  &  CO. 

(Supreme  Court  of  Washington.     Dec,  17, 
1902.) 

NEOLIOBNCB  —  CARBLESS  DRIVINa  —  OWNER  ■ 
SHIP  OF  WAOON— EVIDENCB— SUFFICIBNCT 
—PRIMA  FACIE  CASE— QUESTION  FOR  JURY— 
CONTRIBUTORY  NEGUGBNCB. 

1.  On  an  issue  whether  a  wagon,  the  care- 
less drivinK  of  which  caused  au  injury,  be- 
longed to  defendant  and  was  driven  by  his 
servant,  held,  that  tbe  evidence  made  a  prima 
facie  case  that  defendant  owned  the  wagon  in 
question,  and  that  it  was  in  charge  of  his 
servant 

2.  An  excavation  was  being  made  In  a  street 
The  passageway  between  the  excavation  and 
the  sidewalk  was  blocked  by  teams,  and  a 
roan  stood  on  a  pile  of  earth  beside  the  excava- 
tion, directing  plaintiff,  who  was  at  work  there- 
in, when  defendant  drove  iu  between  the  teams 
and  tbe  excavation,  and  collided  with  a  barrel 
standing  on  the  pile  of  earth,  which  fell  into 
the  excavation,  injuring  plaintiff.  Held,  that 
if  defendant  knew  or  ought  to  have  known 
that  some  cue  was  In  the  excavation,  and  lia- 
ble to  he  injured  by  his  attempting  to  pass,  he 
was  guilty  of  negligence. 

3.  Question  whetner  defendant  knew  or 
ought  to  have  known  of  plaintitTs  presence 
was  one  for  the  jury. 

4.  Plaintiff  was  at  work  in  an  excavation  in 
a  sti'eet  the  opening  being  su^onnded  by 
boards  laid  on  barrels  stood  on  their  ends, 
when  defendant,  driving  in  the  street,  ran  into 
tbe  barrels  and  knocked  them  into  the  excava- 
tion, injuring  plaintiff.  Held,  that  whether 
plaintiff  was  guilty  of  contributory  negligence 
in  working  there  while  the  barrels  and  boards 
were  unsecured  was  a  question  for  the  Jury. 
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Appeal  from  niperlar  court,  King  county; 
Geo.  Meade  Bmory,  Jadge. 

Action  by  Thomas  Kichard  Jonea  agfalnst 
Swift  &  Co.,  a  corporation.  From  a  judg- 
ment for  plaintiff,  defendant  appeala.  Af- 
firmed. 

McClure  &  McClare.  for  appellant  Leroy 
V.  Newcomb  and  Lewis  &  Hardin,  for  re- 
apondent 

MOUNT,  J.  Respondent  on  August  8, 
1801,  was  in  tbe  employ  of  the  Seattle  Elec^ 
trie  Company,  engaged  in  excavating  a  pit 
for  a  manhole  at  the  interaection  of  Second 
avenue  south  and  Main  street,  in  the  city  of 
Seattle.  The  course  of  Second  avenue  south 
is  north  and  south,  and  that  of  Main  street 
east  and  west  Tbe  pit  at  tbe  time  men> 
tloned  was  about  10  feet  deep,  about  7  feet 
square,  and  had  earth  embanked  upon  the 
aouth,  east  and  north  sides.  A  trench  about 
S  feet  wide,  which  had  been  dug  Into  the 
pit  from  the  west  side,  kept  that  side  of  tbe 
pit  open.  The  embankment  of  earth  around 
the  three  aides  of  the  pit  was  from  2  to  8 
feet  high,  the  blghest  point  of  the  embank- 
ment being  at  tbe  southeast  corner.  Four 
barrels  were  placed  on  top  of  this  embank- 
ment one  at  eacb  of  the  four  comers  of  the 
pit,  and  planks  were  loosely  laid  from  one 
barrel  to  another,  thus  Inclosing  tbe  pit  Tbe 
pit  in  tbe  center  of  tbe  street  with  its  sur- 
rounding embankment  of  earth,  and  the 
trench  leading  into  the  pit  ui>on  Main  street 
from  the  west  blocked  all  traffic  north  and 
south  upon  Second  avenue  south,  excepting 
through  a  narrow  passageway  along  the  east 
aide  of  the  pit  At  tbe  time  of  the  accidedt 
complained  of,  this  passageway  was  partly 
filled  by  a  loaded  truck,  which  bad  become 
stalled,  and  was  stopped  opiMsite  tbe  east 
side  of  the  pit  On  the  north  were  a  num- 
ber of  teams  going  south,  waiting  behind  the 
truck,  and  on  the  aouth  were  a  number  of 
teams  beaded  north,  all  waiting  for  the  pas- 
sageway to  clear.  At  this  time  a  light  wag- 
on, drawn  by  one  horse,  was  driven  up  Sec- 
ond avenue  south  from  tbe  aouth,  and,  with- 
out waiting  for  the  passageway  to  clear,  was 
driven  between  the  truck  and  the  pit  against 
ihe  embankment  on  the  east  side  of  tbe  pit  and 
struck  either  tbe  barrel  on  the  southeast  cor- 
ner, or  one  of  the  boards  lying  across  the 
barrels.  The  barrel  on  the  northeast  corner 
fell  into  the  pit  and  struck  the  respondent 
on  the  back,  and  the  barrel  on  the  southeast 
corner  fell  on  the  first  barrel;  the  two  bar- 
rels injuring  respondent  Respondent  In  his 
complaint  alleged  that  tbe  wagon  so  driven 
belonged  to  appellant  and  was  driven  by  ap- 
pellant's savant  Appellant,  by  its  answer, 
denied  that  it  or  its  servant  caused  the  ac- 
cident and  alleged  that  the  accident  was 
caused  by  the  negligence  of  respondent's  em- 
ployer, the  Seattle  Electric  Company,  and 
that  respondent  had  by  bis  own  negligence 
contributed  to  the  Injury.   Bespondent  denied 


these  allegations  by  his  reply.  tTpon  a  triaJ 
the  jury  returned  a  verdict  In  faror  of  re- 
spondent for  1300,  upon  which  Judgment  was 
entered,  and  this  appeal  prosecuted  from  tbe 
judgment 

Four  assignments  of  error  are  made  In  ap- 
pellant's brief.  These  four  assignments  are 
argued  under  three  heads,  all  of  which  go 
to  one  question,  and  that  Is  whether  appd- 
lant's  motion  for  a  nimsuit  should  have  been 
sustained  at  the  close  of  the  respondent's 
evidence.  When  the  respondent  closed  his 
evidence,  there  was  no  direct  testimony  that 
the  wagon  wliich  knocked  the  barrels  into 
the  pit  upon  respondent  belonged  to  appel- 
lant or  that  the  driver  of  the  wagon  'was  in 
appellant's  employ.  There  was  testimony 
substantially  to  the  effect  that  the  bed  or 
box  of  tbe  wagon  was  painted  red,  that  the 
wheels  were  yellow  or  straw-colored,  tb^t  tbe 
name  "Swift  &  Co."  was  painted  on  the 
wagon,  and  that  the  same  was  drawn  by  a 
gray  horse.  The  manager  of  the  appellant 
company  In  Seattle,  called  as  a  witness  by 
respondent  also  testified  that  Swift  &  Co. 
owned  two  wagons  in  Seattle  and  three 
horses;  that  the  wagons  were  lettered  with 
its  name,  and  the  box  painted  red,  and  the 
running  gear  painted  ydlow;  that  one  of  the 
horses  was  a  dark  gray,  and  the  other  two 
"a  sort  of  a  spotted  gray";  that  he  did  not 
know  of  any  other  wagon  in  Seattle  on  that 
date  bearing  the  name  of  Swift  &  Co.:  that 
one  of  the  wagons  was  used  on  that  day, 
and  was  driven  by  a  servant  of  Swift  &  Co.; 
and  that  it  had  never  allowed  either  of  the 
wagons  to  be  used  by  any  other  person. 
This  evidence,  it  seems  to  us,  clearly  made  a 
prima  fade  case  that  the  defendant  was  the 
owner  of  the  wagon,  and  that  the  same  was 
In  the  charge  of  the  servant  of  the  defend- 
ant The  case  of  Edgeworth  v.  Wood,  58  N. 
J.  Law,  463,  83  AtL  940,  Is  directly  hi  point 
It  was  there  said:  "All  the  witnesses  who 
saw  the  accident  and  noticed  the  wagon 
which  ran  over  plaintiff  unite  in  declaring 
that  It  was  painted  as  were  the  wagons  of 
the  company,  and  that  it  was  marked  with 
the  company's  name  and  device^  Conaider- 
Ing  the  great  Improbability  that  any  other 
owner  of  a  wagon  would  thus  paint  and 
mark  it  a  plain  infei'ence  could  be  drawn 
from  the  evidence  that  the  wagon  in  ques- 
tion was  iu  the  ownership  of  the  company. 
If  that  Inference  be  drawn,  it  is  sufficient  to 
establish  prima  facie  that  the  wagon,  being 
owned  by  tbe  company,  was  in  its  possession, 
and  that  whoever  was  driving  it  was  doing 
so  for  the  company."  In  support  of  this  th^ 
court  cites  the  following  cases:  Joyce  v. 
Capel,  8  Car.  &  P.  870;  Norris  v.  Kohler, 
41  N.  Y.  42;  Svenson  v.  Steamablp  Co.,  57 
N.  Y.  108;  Railroad  Co.  v.  Callagban  (IU.) 
41  N.  B.  909;  Schulte  v.  Holliday  (Mich.) 
19  N.  W.  752. 

It  is  next  argued  by  the  appellant  that  the 
motion  for  a  nonsuit  should  have  beoi  Bn» 
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tained.  becanse  tbe  appellant  was  not  charge- 
able with  negligence,  under  the  evidence. 
The  evidence  of  the  plaintiff,  which  we  must 
assume  to  be  true,  in  considering  this  point, 
was  to  tbe  effect  that  the  streets  were  torn 
up;  that  there  was  but  a  narrow  passage- 
way between  the  pit  and  the  sidewalk;  that 
the  passageway  was  blocked  with  teams; 
that  the  earth  excavated  from  the  pit  was 
piled  up  between  these  teams  and  the  pit; 
that  a  man  by  the  name  of  Santmyer,  In 
charge  of  the  work,  was  standing  on  tbe  top 
of  this  pile  of  earth,  directing  the  plaintiff, 
In  tbe  pit  below,  how  to  do  the  work,  when 
appellant's  servant  drove  up  and  turned  In 
to  the  left,  and  attempted  to  go  between  the 
teams  and  the  pit,  and,  In  so  doing,  struck 
the  barrels  and  boards  used  as  protection  for 
tbe  pit,  knocking  the  barrels  into  the  pit. 
Appellant's  servant  was  negligent  in  driving 
upon  tbe  embankment  and  against  tbe  bar- 
rels, If  be  knew,  or,  as  a  reasonably  prudent 
man,  should  have  known,  that  some  one  was 
In  the  pit,  liable  to  be  Injured  thereby.  If 
there  Is  substantial  evidence  of  negligence, 
upon  which  minds  may  reasonably  differ, 
then  this  qnestlon  must  be  submitted  to  tbe 
jury.  We  think  the  evidence  as  stated  above 
made  a  case  for  the  jury.  The  cases  of 
Menger  v.  Lauer  (N.  J.  Sup.)  26  Atl.  180, 
20  L.  B.  A.  61,  and  Walkup  v.  May  (Ind. 
App.)  36  N.  S.  917,  relied  upon  by  appellant, 
are  clearly  distinguishable  from  the  case  at 
bar.  In  the  former,  where  the  plaintiff  had 
set  up  a  surveyor's  transit  In  the  middle  of 
the  public  street,  and  left  It  standing  there 
without  any  one  looking  after  It  where  It 
was  plainly  In  sight,  and  where  the  roadway 
for  vehicles  was  60  feet  wide,  and  the  street 
was  otherwise  unoccupied,  and  the  defend- 
ant, driving  slowly  along  the  street,  was 
looking  at  some  houses  being  built  on  the 
side  of  the  street,  and,  without  seeing  tbe 
transit  or  knowing  It  was  there,  drove  over 
the  instrument  and  Injured  It,  the  court  says: 
"The  street  was  unobstructed,  except  by  the 
plaintiff's  instrument  The  defendant  did 
not  see  the  Instrument,  and  he  had  no  rea- 
son to  expect  to  encounter  an  obstacle  of 
that  or  any  other  character."  In  the  case  of 
Walknp  V.  May,  supra,  which  was  a  case 
where  the  defendant's  servant  did  not  turn 
out  of  his  road  to  permit  plaintiff  to  meet 
him  on  the  street,  the  court  said:  "It  [the 
verdict]  does  not  show  that  Sharpe  saw  ap- 
pellee before  the  accident,  nor  In  time  to 
have  turned  out  for  him.  Neither  does  it 
appear  that  It  was  light  enough  for  him  to 
see  him,  nor  that  he  was  not  on  the  lookout" 
In  the  case  at  bar  It  was  broad  daylight 
The  street  was  obstructed.  A  man  waa 
standing  on  the  obstruction,  directing  the 
plaintiff  in  the  pit  below  how  to  do  his  work; 
and  the  appellant's  servant  must  have  known 
tx)th  that  the  pit  was  there,  and  that  the  man 
was  standing  on  the  embankment  because 
be  had  to  drive  against  the  embankment 
three  feet  high,  between  the  pit  and  a  num- 


ber of  teams  which 'were  blocked.  While  he 
possibly  could  not  have  seen  the  plahitlff 
In  the  pit,  yet  from  tbe  facts  which  were 
so  apparent  he  must  have  known  that  some 
person  was  there,  and  that  his  act  was  ex- 
tremely dangerous  to  any  one  that  may  have 
been  In  the  pit 

It  Is  further  argued  that  the  motion  should 
have  been  sustained  because  tbe  respondent's 
negligence  contributed  to  the  Injury.  This 
negligence  Is  claimed  because  the  barrels  and 
boards  placed  on  the  embankment  around  the 
pit  were  unsecored,  and  respondent  should 
have  known  that  they  were  likely  to  be 
knocked  down  and  fall  Into  tbe  pit  This, 
also,  was  a  question  for  the  jury.  It  does 
not  necessarily  follow  that  because  these 
barrels  and  boards  were  placed  loosely. 
around  the  pit  respondent  must  be  held  to 
know  that  th^  were  likely  to  be  knocked 
into  the  pit  They  were  placed  on  top  of 
an  embankment  which  was  from  two  to  three 
feet  high,  and  which  of  itself  was  sufficient 
to  lead  one  to  suppose  that  teams  would  in 
daytime  avoid  It  The  barrels  and  boards 
were  out  of  the  reach  of  ordinary  travel 
upon  the  street  and  one  would  naturally 
suppose  that  no  one  would  drive  upon  or 
ordinarily  go  upon  the  embankment  00  as 
to  Interfere  therewith.  If  tbe  barrels  and 
boards  were  so  placed  as  to  lead  an  ordi- 
narily reasonable  person  to  believe  that  no 
one  would  knock  them  down.  It  was  not  neg- 
ligence for  the  plaintiff  to  go  into  the  pit 
with  barrels  and  boards  so  placed.  These 
conditions  are  entirely  different  from  those 
surrounding  a  person  standing  upon  a  street 
where  wagons  and  horses  are  passing,  who 
pays  no  heed  to  the  dangers,  and  takes  no 
care  to  avoid  them,  as  was  the  case  of  Evans 
▼.  Express  Co.  (Ind.  Sup.)  23  N.  B.  1039,  7 
L.  R.  A.  678,  cited  by  appellant  It  was 
therefore  not  error  to  deny  the  motion. 

There  Is  no  error  In  the  record,  and  tbe 
Judgment  is  affirmed. 

REATIS,  C.  J.,  and  ANDERS  and  DUN- 
BAR, JJ.,  concur. 


RANDALL  v.  CITY  OP  HOQUIAM. 

(Supreme  Court  of  Washington.     Dec.  16, 
1902.) 

CITIES— NEaUQENCB  —  PERSONAL  INJURIES  — 
DEFECTIVE  STREETS  —  COMPLAINT  —  SUFFI- 
CIENCY —  NOTICE  —  CONTRIBUTORT  NEQLI- 
QENCB— EVIDENCE. 

1.  The  rale  that  freedom  from  contributory 
negligence  Deed  not  be  alleged  In  the  com- 
plaint applies  in  an  action  against  a  city  for 
hijnries  received  while  crossiug  a  street  at 
another  place  than  a  regular  crossing  or  street 
intersection. 

2.  In  an  action  against  a  city  for  personal 
Injaries  caused  by  a  defective  street,  an  allega- 
tion that  tbe  conditlou  of  the  street  had  exist- 
ed for  considerable  time,  and  that  It  was  well 

V  2.  See  Municipal  Corporations  toL  tt.  Cent. 
Dig.  i  1714. 
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known  to  tli«  dty.  wu  a  mBdeiit  aHegttion 
of  notice. 

3.  In  an  action  against  a  city  for  personal  In- 
juries caused  bj  a  defective  street,  in  which  it 
was  alleged  that  that  portion  of  the  street  was 
left  unlighted,  admission  of  plaiutitTs  testi- 
mony that  after  the  Injury  he  made  no  March 
for  lights  was  not  prejudicial. 

4.  In  an  action  against  a  city  (or  personal  In- 
juries caused  by  a  defectiye  street,  a  question 
as  to  the  condition  of  the  street  where  the  ac- 
cident had  occurred,  at  the  date  thereof  and 
prior  thereto,  was  properly  allowed. 

Appeal  from  superior  court,  Obeballa  coun- 
ty; Masion  Irwin,  Judge. 

Action  by  Jamea  Randall  against  the  city 
of  Hoquiam.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

F.  L.  Morgan  (Sidney  Moor  Heatb,  of  coun- 
sel), for  appellant  W.  H.  Abel,  for  respond- 
ent 


REAVIS,  O.  3.  Action  tor  personal  In- 
juries. The  material  allegations  of  the  com- 
plaint are: 

"That  at  all  tbe  times  herein  mentioned 
Eighth  street  bas  been,  and  still  is,  one  of  the 
public '  streets  and  thoroughfares  situata 
wltbln  the  said  city  of  Hoquiam,  and  gener- 
ally used  by  tbe  public  as  sacb  street  and 
'at  all  said  times  it  was  and  Is  tbe  duty  of  tbe 
said  defendant  to  keep  said  Eighth  street  in 
good  repair  and  in  a  reasonably  safe  condi- 
tion for  traveL 

"That  on  or  about  November  6,  1901,  that 
part  of  Eighth  street  commencing  at  tbe 
railroad  track  near  tbe  public  bridge  crossing 
the  Hoquiam  river,  and  extending  westerly 
for  a  distance  of  one  block,  was  In  an  un- 
safe, defective,  and  dangerous  condition,  in 
this,  to  wit:  that  at  said  time  the  nortb- 
erly  side  of  said  street  immediately  edging 
the  sidewalk  extending  along  tbe  north  side 
of  said  street  had  the  planking  of  said  street 
removed,  and  a  large  ditch  or  excavation, 
several  feet  in  depth,  extended  along  the 
north  side  of  said  street  adjoining  said  side- 
walk. That  said  condition  had  existed  for  a 
considerable  period  of  time  prior  to  said  date, 
and  said  condition  was  well  known  to  the  de- 
fendant its  officers  and  agents.  That  said 
ditch  or  excavation  at  said  time  and  prior 
thereto  had  been  by  the  said  city  left  ex- 
posed, unfenced,  and  unlighted,  so  that  at 
night  any  person  desiring  to  cross  tbe  said 
Eighth  street  was  necessarily  in  great  danger 
of  falling  Into  said  excavation  or  ditch  and 
receiving  injuries  thereby. 

"That  on  or  about  the  said  5th  day  of  No- 
vember, 1001,  In  the  nighttime  of  said  day, 
the  plaintiff  desiring  to  cross  said  Eighth 
street  from  the'  north  side  thereof  In  said 
block,  and  being  wholly  unaware  of  tbe  un- 
safe, defective,  and  dangerous  condition 
thereof,  and  having  no  knowledge  nor  notice 
thereof,  nor  of  said  excavation  or  ditch,  and 
said  excavation  or  ditch  being  then  and  tbete 
unfenced  and  improtected  In  any  way,  and 
there  being  then  and  there  no  light  nor  any 
warning  whatsoever  whereby  to  warn  the 
public  of  the  existence  of  said  excavation  or 


ditch,  and  plaintiff  being  wholly  unaware  of 
danger,  without  fault  or  negligence  on  bia 
part  in  crossing  said  street  about  tbe  middle 
of  said  block,  was  precipitated  into  said  bole, 
and  stumbled  and  fell  therein,  so  that  be 
then  and  there  received  serious  bodily  fn- 
Juries," 

Upon  trial  a  verdict  was  returned  In  Caror 
of  plaintiff  for  $683.33%  damages. 

Tbe  first  error  assigned  is  overruling  tbe 
general  demurrer  to  tbe  complaint  Tbe  ob- 
jection urged  on  argument  to  tbe  complaint 
Is  that  It  did  not  allege  due  caution  while 
crossing  tbe  street  and  it  Is  claimed  that 
such  allegation  la  necessary  where  a  crossing 
Is  made  otherwise  than  at  the  intersection  of 
the  street  or  at  regular  crossings.  In  answer 
to  this  It  may  be  observed  that  contributory 
negligence,  as  well  aa  the  assnmptloD  of 
risk  on  the  part  of  plabitlff.  need  not  be 
negatived  In  the  complaint  as  they  are  mat- 
ters of  defense,  under  frequent  decisions  of 
this  court  But  it  seems  that  tbe  compUUnt 
in  paragraph  4,  does  allege  that  plaintUT  was 
"without  fault  or  negligence  on  bia  part" 

Another  objection  Is  that  there  is  no  al- 
legation "of  notice  or  excuse  for  notice  to 
the  city,  or  any  facts  showing  notice  to  the 
City."  Paragraph  3  charges  that  tbe  condi- 
tion In  the  street  had  existed  for  considera- 
ble time,  and  that  it  was  well  known  to  tbe 
city.  See  Noll  v.  City  of  Seattle  CWaah.)  G9 
Pac.  382;  Beall  v.  City  of  Seattle  (Wash.) 
69  Pac.  12. 

Some  objections  were  made  to  testimony  on 
the  part  of  plaintiff.  He  was  asked  If  after 
the  injury  he  made  any  search  for  lights,  and 
answered  he  did  not  No  prejudice  is  per- 
ceptible here.  Another  of  plaintiCTs  witnesses 
was  asked  the  condition  of  the  street  on  the 
block  where  the  accldott  occurred,  at  the 
date  thereof  and  prior  thereto.  The  answer 
was  sufficiently  confined  to  the  time.  A  de- 
fective condition  of  the  street  shown  xmder 
these  conditions,  would  be  some  Implication 
of  notice  to  the  city.  Laurie  v.  Cl^  ot  Bal- 
lard, 26  Wash.  127,  64  Pac.  906.  Tbe  <ine»- 
tions  to  the  street  commissioner  were  perti- 
nent for  tbe  same  reason.  Saylor  v.  Ci^  of 
Montesano,  11  Wash.  328,  39  Pac.  %3. 

Referring  to  the  motion  by  defendant  for 
nonsuit  and  for  an  Instructed  verdict  in  fa- 
vor of  defendant  It  may  be  observed  the  evi- 
dence Is  fairly  conflicting,  and  tbe  case  was 
properly  submitted  to  the  Jury. 

Judgment  affirmed. 

DUNBAR,    MOUNT,    and   ANDEBSl,    JJ, 

concur. 


I.AN0FORD  T.  MURPHET  et  aL 
(Supreme  Court  of  Washington.    Dec.  22,  1902.  i 

ACTIONS— WANT  OF  PBOSBCUTION— DISMISSAI.. 
1.  One  partner  was  not  made  a  party  to  au  ac- 
tion in  which  judgment  was  recovered   against 

Y  1.  8m  Diamlual  ana  Nonault,  vol.  17,  Cent.  IMs, 
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the  other  partners  and  the  partnership  property, 
and  the  following  year  a  snit  was  commenced  to 
knhject  him  peraonally  to  the  judgment.  He  de- 
tnurred  to  the  complaint,  but  the  demnrrer  was 
not  heard,  and  nothing  farther  was  done  for 
nearly  seven  years,  when  plaintiff  moT^  to 
strilte  the  demnrrer  from  the  files,  and  defendant 
moved  to  dismiss  for  want  of  prosecution.  Held 
that,  though  the  statute  permits  the  defendant 
to  bring  a  case  on  to  hearing,  the  case  was  prop- 
erly dismissed. 

Appeal  from  anperior  court,  Spokane  coun- 
ty; George  W.  Belt,  Judge. 

Action  by  F.  E.  Langford,  administrator  de 
bonis  non  of  the  estate  of  C.  F.  Orowell,  de- 
-ceased,  against  Aloneo  ii.  Murphey  and  others, 
partners  as  Alonzo  M.  Mnrpbey  &  Ca,  and 
■others.  From  a  judgment  dismissing  the  ac- 
tion as  to  the  defendant  John  L.  Wilson,  one 
■of  such  partners,  plaintiff  appeals.    Affirmed. 

Happy  &  Hindman,  for  appellant  F.  T. 
Post,  C.  S.  Voorhees,  and  Reese  H.  Voorbees, 
for  respondent. 

PBR  CURIAM.  The  original  suit  'waa 
t>rougbt  on  tbe  31st  of  December,  1891,  but 
-was  not  tried  until  July  6,  1893,  and  Judg- 
ment was  obtained  March  10,  1884,  over  two 
years  from  the  beginning  of  tbe  suit  To  this 
-suit  respondent  was  not  made  a  party.  On 
January  3,  180S,  suit  was  brought  to  subject 
tbe  respondent  personally  to  tbe  Judgment  In 
the  original  proceeding.  The  respondent  de- 
murred to  the  complaint  on  the  8th  of  May, 
1895,  and  tbe  appellant  noticed  the  demnrrer 
for  bearing  for  tbe  13tb  of  May,  1895.  Tbe 
demurrer  was  not  passed  upon,  and  nothing 
whatever  was  done  In  the  case  until  March 
4,  1902,  when  the  appellant  moved  to  strike 
said  demnrrer  from  tbe  files.  On  March  19, 
1902,  the  respondent  moved  to  dismiss  the 
case  for  want  of  prosecution,  which  motion 
was  granted,  and  Judgment  of  dismissal  en- 
tered. From  said  judgment  this  appeal  is 
taken. 

It  win  thus  be  seen  that.  In  addition  to  tbe 
slow  prosecution  of  the  case  before  the  orig- 
inal judgment  was  obtained,  there  was  a  vir- 
tnal  abandonment  of  the  action  from  the  8th 
•of  May,  1885,  until  March  4,  1902.  Tbe  dis- 
cretion of  tbe  court  in  dismissing  this  action, 
ntider  tbe  circumstances  shown  by  the  rec- 
ord, cannot  be  questioned,  nor  do  we  think 
that  the  fact  that  the  statute  permits  the  de- 
fendant to  bring  a  case  on  to  bearing  deprives 
tbe  court  of  its  unquestioned  common-law.  If 
not  Inherent  power  to  clear  Its  dockets  of 
4ibandoned  or  stale  actions. 

The  judgment  is  affirmed. 


ROBINS  T.  PAULSON. 

(Supreme  Court  of  Washington.     Dec.  17, 

1902.) 

-APPEAL-EXCEPTIONS  —  SVFFICIBNCT  —  tiOO- 
OING— UBN3— LIEN    ON   LUMBER. 
1.  A  general  exception  to  all  the  findings  of 
fact  is  of  no  avail  on  appeal  unless  it  appear 
^tliat  all  the  findines  were  erroneous. 


2.  Under  BalUnger's  Ann.   Codes   &   St    (I 
930,  .5931.  as  amended  ~        '         ^ 
and   Sess.   Lews  1895, 


5830,  5931,  _as  amended  Sess.  Laws  1893,  p.  19, 

p.   176,   {    1,   givfnf. 
lien  to  one  performiug  labor  in  manufacturing 


timber  Into  lamher,  miile  under  the  .control  of 
the  manufacturer,  one  who  has  performed  la- 
bor in  getting  out  logs  for  one  who  has  manu- 
factured them  into  lumber,  which  is  still  under 
the  manufacturer's  control,  may  file  a  lien 
thereon. 

Appeal  from  superior  conrt,  Clarke  county; 
A.  L.  MlUer,  Judge. 

Action  by  James  Robins  against  L.  L. 
Paulson  to  establish  a  lien  on  certain  lumber. 
From  a  judgment  for  plaintiff,  defendant  ap- 
I>eals.    Affirmed. 

Mitchell  &  Tanner,  for  appellant  A.  H. 
Innls,  for  respondent 


DUNBAR,  J.  This  Is  an  appeal  from  a 
Judgment  establishing  a  lien  on  certahi  rail- 
road ties  and  lumber  In  Clarke  county.  Wash. 
The  respondent  moves  tbe  coturt  for  judgment 
upon  the  findings  of  tbe  court  below,  and  to 
affirm  tbe  judgment,  for  tbe  reason  that  no 
exceptions  have  been  taken  to  tbe  findings 
of  fact  specifically  pointing  out  what  parts 
of  said  findings  are  excepted  to.  The  excep- 
tion is  general  to  all  tbe  findings  of  fact 
and  under  the  rule  announced  in  McPherson 
T.  Smith,  14  Wash.  226,  44  Pac.  255,  Manu- 
facturing Co.  V.  Adler,  12  Wash.  24,  40  Pac. 
383,  and  tbe  uniform  line  of  decisions  on  this 
subject  the  exception  was  not  sufficient  un- 
less It  appears  that  all  the  findings  were  er- 
roneous. Many  of  tbe  findings  in  this  case 
are  uncontroverted.  This,  however,  will  not 
Justify  the  affirmance  of  the  Judgment  but 
leaves  always  the  question  of  whether  the 
conclusions  of  law  legitimately  flow  from  tbe 
findings  of  fact,  and  In  this  case  leaves  for 
the  consideration  of  the  court  tbe  main  con- 
tention of  the  appellant  that  no  Hen  attaches  to 
lumber  or  railroad  ties  manufactured  at  the 
sawmill,  for  work  and  labor  i)erformed  in  the 
woods  In  obtaining  the  saw  logs  from  which 
the  lumber  was  manufactured.  It  Is  earnestly 
contended  by  the  appellant  that  under  tbe 
provisions  of  sections  5830,  6831,  Ballinger's 
Ann.  Codes  &  St,  there  are  two  distinct  Hens, 
viz.,  a  lien  for  performing  labor  on  logs,  etc., 
which  lien  must  be  filed  upon  said  logs  before 
they  are  manufactured  into  lumber,  and  a 
lien  for  persons  i)erforming  work  or  labor 
or  assisting  in  manufacturing  said  logs  and 
other  timbers  Into  lumber  and  shingles. 
Dexter,  Horton  &  Co.  v.  Sparkman,  2  Wash. 
St  165,  25  Pac.  1070,  and  Wlnsor  t.  Johnson, 
5  Wash.  428,  32  Pac.  215,  are  cited  to  sustain 
that  contention.  Tbe  former  case  decided 
simply  that  no  Hen  was  given  by  statute  for 
the  manufacture  of  shingles.  In  Winsor  t. 
Johnson,  supra,  however,  this  question  was 
before  the  court,  and  was  decided  in  accord- 
ance with  appellant's  contention.  But  since 
tbose  decisions  the  Hen  law  has  been  amend- 
ed,—first  in  1893,  reported  In  Session  Laws  of 
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that  year,  on  page  19,  11i«  effect  of  wblcb 
was  to  enlarge  the  deflnltton  of  lumber,  to 
make  It  Inclode  shingles  and  beams,  Joists, 
plnnks.  boards,  and  other  articles  manufac- 
tured ttom  saw  logs  or  oth»  timber;  and 
again  In  1886,  reported  on  page  175,  Session 
Laws  of  that  year  (section  1).  Afterwards 
the  question  was  again  presented  to  the  con- 
sideration of  this  court  In  Campbell  t.  Man- 
ufacturing Co.,  11  Wash.  204,  39  Pac.  4B1. 
There  the  Identical  proposition  discussed  In 
this  case  was  determined,  and  it  was  held 
that  persons  on):aged  In  cutting  shingle  bolts 
to  be  uaal  in  t::e  manufacture  of  shingles 
wore  entitled,  under  the  Laws  of  1893,  to  a 
lieu  upon  the  shingles  as  long  as  they  were 
under  the  control  of  the  manufacturer.  The 
findings  of  fact  In  this  case  show  that  the 
spars  and  lumber,  the  subject  of  this  Hen, 
were  at  the  time  of  the  filing  of  the  lien  and 
at  the  time  of  the  trial  under  the  control 
of  the  manufacturer,  who  Is  the  appellant, 
and  that  the  work  was  done  at  his  solicita- 
tion and  by  his  authority.  In  the  case  above 
referred  to  It  was  said  by  this  court,  In  con- 
struing the  statute  as  amended  In  1893:  "We 
think  It  Is  too  narrow  a  construction  of  this 
act  to  hold  that  the  lien  should  bare  been 
filed  against  the  shingle  bolts  instead  of 
against  the  manufactured  article,  as  long  aa 
the  slilugles  were  under  the  control  of  the 
manufacturer."  The  same  rule  was  again 
announced  In  Munroe  t.  Shingle  Co.,  18 
Wash.  6&1,  48  Pac.  405.  We  are  not  pre- 
jtared  to  say  that  a  laborer,  who  was  work- 
ing for  an  employer  engaged  In  the  logging 
business,  for  the  purpose  of  manufacturing 
and  selling  logs,  could  neglect  the  provision* 
of  the  lien  law,  as  provided  In  section  6930, 
Ballinger's  Ann.  Codes  &  St,  and  allow  the 
logs  to  be  sold  to  and  manufactured  by  some 
one  else,  and  then  pursue  the  remedy  pro- 
vided in  section  6831.  But  that  Is  not  this 
case.  Here  the  facts  found  show  that  the 
business  of  the  employer,  the  appellant  in  the 
cause,  was  to  manufacture  lumber  and  ties, 
and  that  the  respondent  performed  labor 
and  rendered  assistance  In  procuring  such 
logs  and  ties.  The  actual  sawing  of  the  tim- 
ber la  no  more  a  part  of  manufacturing  the 
same  than  the  cutting  and  preparing  of  such 
timber  for  the  saw.  In  one  case  the  manu- 
factured product  of  the  laborer  would  be  the 
log;  In  the  othor,  the  manufactured  product 
would  be  the  lumber.  We  therefore  hold 
that  In  this  case  the  respondent  was  entitled 
to  bis  lien  on  the  lumber. 

The  findings  of  the  court,  we  think,  suflB- 
ciently  establish  the  fact  that  the  lien  notice 
was  specific  enough;  but  In  any  event  an  ex- 
amination of  the  notice  convinces  us  that  It 
was  so,  and  that  the  lumber  was  sufficiently 
described. 

The  Judgment  is  afllrmed. 

RBAVIS,  C.  3.,  and  AKDEBS  and  MOUNT, 
JJ.,  concur. 
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linniS  AKD  MimNa  —  I.OCATION  —  AOVERSB 
CLAIMS— EXTRALATERAL  RiaHTS-DKTBRMI- 
NATION— DEEDS— CONSTRUCnON-^URY  TRI- 
AL —  PLEADING  —  CAUSES  OF  ACTION-^OIN- 
DBR-SBPARATB  DISMISSAL-EFFECT  —  EVI- 
DENCE-COSTS —  DISBURSEMENTS  —  MODELS 
—PRIVATE  STENOGRAPHERS'  FEES— DBVRL- 
OPMENT  WORK  ->  APPEAL  —  HARMLESS  ER- 
ROR. 

1.  Where  a  complaint  Joins  two  causes  of  ac- 
tion, the  first  to  recover  damages  for  trespass 
upon  mining  property,  and  the  second  a  statu- 
tory action,  under  section  1310,  Code  Cir.  Proc. 
to  quiet  title  to  the  premises  in  controversy, 
and  for  an  injunction  to  restrain  the  defendant 
from  trespassing  thereon  or  aasertiug  any  right 
or  title  thereto,  the  latter  action  was  not  ancil- 
lary to  the  former,  bnt  a  wholly  Independent 
cause  of  action;  hence  the  dismissal  by  the 
plaintift  of  the  first  cause  of  action  did  not 
operate  as  an  abatement  of  the  second  cause  of 
action. 

2.  Since  parties  in  an  action  under  Terri- 
torial Acts  18e4-«5,  p.  92,  |  233,  anthorixinK  an 
action  to  determine  an  adverse  claim  to  real 
property  or  an  interest  therein,  in  force  prior 
to  the  adoption  of  Const,  art.  3,  §  23,  declariuK 
that  the  right  of  trial  by  jury  shall  be  secured 
to  ail  and  remain  inviolate,  were  not  entitled 
to  a  JDry  trial  of  such  action,  a  defendant  in 
an  action  under  snch  statute,  as  re-enacted  in 
Code  Civ.  Proc.  ^  1310,  subsequent  to  the  con- 
stitutioD,  to  try  an  adverse  claim  to  a  miuing 
property,  is  not  entitled  to  have  the  issues  sub- 
mitted to  a  Jury. 

3.  Code  Civ.  Proc.  {  1310,  confers  on  courts 
of  equity  power  not  previously  existing  to  as- 
certam  and  quiet  title  to  real  property  without 
the  intervention  ol  a  court  of  law. 

4.  Where,  In  an  action  to  determine  adverse 
claims  to  mining  property.  It  was  proved  that 
plalntifC  had  title  to,  and  possession  of.  sorface 
containing  the  apices  of  veins  with  exixalateral 
rights,  and  the  continuity  and  identity  of  said 
veins  from  the  apices  to  the  point  in  dispute 
was  demonstrated,  it  necessarilir  followed  that 
plaintiff  had  the  title  and  .lawful  possession  of 
the  veins  on  the  dip  and  strike,  and  was  en- 
titled to  the  relief  demanded,  notwithstand- 
ing the  prima  facie  presumption  in  favor  of  de- 
fendant's title  to  everything  beneath  its  sur- 
face. 

5.  In  actions  to  determine  adverse  daims  t» 
patented  mining  claims,  quMtions  eonoeming 
conflicting  extralateral  rights  are  similar  in 
their  nature  to  those  adjudicated  in  actions  to 
determine  adverse  claims  to  surface  rights,  and 
are  governed  by  the  same  principles. 

6.  Where,  in  aa  action  to  determine  an  ad- 
verse claim  to  a  mining  property,  evidence  as 
to  the  location  of  the  veins,  their  apices,  and 
their  dtp  and  strike,  was  conflicting,  a  finding 
of  the  trial  court  on  such  issues  will  not  be 
reversed  on  appeal. 

7.  Where,  in  an  action  to  determine  an  ad- 
verse claim  to  a  mining  property,  defendant 
contended  that  there  were  veins  which  had 
their  apices  in  defeudnnt's  claim,  which  in  their 
descent  into  the  earth  united  with  those  hav- 
iuK  their  apices  in  plnintiff's  claim,  giving  dp- 
fendant  title  to  the  whole  vein  below  the  point 
of  union,  bnt  the  court  found  that  no  suob 
veins  existed,  the  exclusion  of  the  notice  of 
location  of  defendant's  claim  and  conveyance? 
before  the  Issuance  of  his  patent,  to  show  that 


T  4.  See  Mines  and  Mlaeiala,  voL  it.  Cent  Ota.  11 
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mch    daim    was    located    prior    to    {daiotilTf 
tjajm,  was  harmless. 

8.  The  trial  court  has  discretionary  power  to 
permit  a  complaint  to  be  amended  at  the  dose 
of  the  eridence  to  conform  to  the  proof,  and  to 
deny  a  motion  for  a  postponement  of  the  trial 
therefor,  where  the  amendments  presented  no 
issues  other  than  those  tried  in  the  evidencei 
and  it  did  not  appear  from  the  affldaylta  filed  at 
the  time  the  mling  was  made  or  in  support  of 
the  motion  for  new  trial  that  the  defendant  had 
other  evidence  which  it  could  have  presented 
bad  the  postponement  been  granted. 

9.  In  an  action  to  quiet  title  to  mining  prop- 
erty, held,  that  certain  amendments  made  to 
the  complaint,  at  the  close  of  the  evidence,  did 
not  present  new  issues. 

10.  A  deed  to  a  patented  lode  mininer  claim,  or 
a  definite  portion  thereof,  embracing  an  apex 
or  apices,  as  such,  in  the  absence  of  words  of 
express  reservation,  will  be  presumed  to  con- 
vey whatever  substantial  property  rights  are 
attached  to  that  species  of  property;  and  since 
eztralateral  rights  are  not  a  mere  inddent  or 
appurtenance,  bnt  a  substantial  part  of  such 
property  itself,  the  grantee  in  such  deed  is  vest- 
ed with  such  rights  upon  vein  or  veins,  extra- 
laterally,  as  belong  to  the  apex  or  apices  em- 
braced witjiin  the  boundaries  of  the  conveyed 
property. 

11.  Where  a  portion  of  a  patented  lode  mining 
daim  is  conveyed  by  metes  and  bounds,  and 
the  end  lines  of  the  conveyed  portion  are  not 
parallel  with  the  end  lines  of  the  daim  as 
patented,  sudi  extraiateral  rights,  and  such 
only,  are  conveyed  as  appertain  to  the  portion 
of  the  apex  embraced  within  the  boundaries  of 
the  conveyed  portion,  bounded  by  planes  par- 
alld  with  the  end  lines  of  the  claim  as  patented. 

12.  Under  Code  Civ.  Proc.  }  1866,  expenses 
paid  for  models,  for  surveys,  and  for  development 
-work  done  in  preparation  for  trial  of  an  action 
to  determine  adverse  claims  to  mining  property 
cannot  be  taxed  as  costs. 

13.  Code  Civ.  Proc.  |  1866,  authorizing  the 
taxation  of  legal  fees  paid  stenographers  for 
per  diem  or  for  copies,  as  disbursements,  is 
limited  to  fees  paid  official  stenographers,  and 
does  not  authorize  the  taxation  of  such  dia* 
bursements  paid  to  private  stenographers  who 
attended  the  trial  of  an  action  in  the  place  of 
the  offidal  stenographer  by  the  consent  of  the 
parties  and  of  the  court 

14.  No  appeal  lies  from  an  order  taxing  costs; 
exceptions  to  such  order  are  properly  review- 
able on  appeal  from  the  judgment. 

Pigott,  J.,  dissenting  in  part. 

Appeal  from  district  conrt,  Silver  Bow 
county;   Wm.  Clancy,  Jndge. 

Action  by  the  Montana  Ore  Furcbasinx 
Company  against  the  Boston  &  Montana  Con- 
Bolldated  Copper  &  Sliver  Mining  Company. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Modified. 

ForbiB  &  Bvans,  Wm.  Scallon,  and  A.  3. 
Shores,  for  appellant.  McHatton  &  Cotter. 
CuUen,  Day  &  Cullen,  and  Toole  &  Bacb,  for 
respondent. 

BRANTLT,  C.  J.  This  action  was  brought 
ts  recover  damages  for  trespass  upon  a  por- 
tion of  the  Johnstown  (patented)  lode  mining 
claim,  situate  In  Silver  Bow  county.  In  a 
second  cause  of  action  the  plaintiff  asks  that 
its  title  be  quieted  to  the  premises  in  contro- 
-rersy,  and  tlutt  defendant  be  restrained  from 


trespassing  pendente  lite,  and,  upon  Unal  de- 
cree, that  It  be  perpetually  enjoined  from 
trespassing  or  asserting  any  right  or  title  to 
plalntUTs  property.  Before  the  cause  was 
•et  for  trial,  the  plaintiff  was,  by  leave  of 
court,  allowed  to  dismiss  the  first  cause  of 
action  without  prejudice.  The  cause  then 
proceeded  as  one  In  equity  to  determine  an 
adverse  claim  made  by  defendant  under  sec- 
tion ISIO  of  the  Code  of  Civil  Procedure. 

Tbe  complaint  alleges,  In  substance,  that 
the  plaintiff  Is,  and  for  a  long  time  has  I>een, 
the  owner  and  In  possession  of  the  portlcm 
of  tbe  Johnstown  described,  and  of  all  of  tbe 
veins,  kMles,  and  ledges  having  their  tops  or 
apices  therein;  that  tbe  top  or  apex  of  a 
certain  vein,  bearing  gold,  sliver,  and  copper, 
lying  within  the  surface  boundaries  of  the 
Johnstown  lode,  extends  through  the  whole 
length  of  the  claim,  and  Is  substantially  par- 
aUel  with  the  side  Unes  thereof;  that  It  is 
Intersected  by  tbe  end  lines  of  the  claim, 
wblcb  are  parallel;  that  said  apex  lies  within 
the  Unes  of  tbe  part  described,  and  posses 
tbroogh  the  east  and  west  end  lines  thereof; 
that  said  vein,  In  Kb  course  downward  Into 
tbe  earth,-  so  far  departs  from  the  perpen- 
dicular as  to  extend  beyond  the  south  side 
line  of  tbe  Johnstown  claim,  and  of  the  prem- 
ises owned  by  the  defendant  within  tbe 
Johnstown,  and  Into  and  beneath  that  certain 
other  claim  known  as  the  "Pennsylvania," 
tbe  greater  portion  of  which  Is  claimed  by 
the  defendant;  that  this  dalm  lies  partly 
adjacent  to  and  south  of  the  plalntlflTs 
premises;  that  plaintiff  is  the  owner  and  In 
possession  of  said  vdn  or  led^e,  not  only 
to  the  extent  of  those  parts  of  It  which  lie 
within  tbe  vertical  planes  extending  down- 
ward through  the  surface  boundaries  of  tbe 
conveyed  portion,  but  also  of  all  portions  ly- 
ing outside  of  these  planes,  and  between  two 
planes  drawn  downward,  tbe  one  through  the 
east  end  line  of  the  Johnstown  claim,  and  the 
other  through  tbe  west  end  line  of  the  i>art 
described,  so  extended  In  thdr  own  direction, 
respectively,  as  to  Intersect  the  exterior  por- 
tion of  said  vein  beneath  the  surface  of  the 
Pennsylvania  claim,  and  north  of  a  plane  ex- 
tending from  the  north  side  line  of  the  said 
claim  at  tbe  surface  Into  the  earth  toward 
the  south  at  an  angle  of  40°  below  tbe  ho- 
rizon; that  all  the  ores,  minerals,  and  metals 
lying  within  said  planes  are  owned  by  the 
plaintiff  throughout  the  entire  depth  of  tbe 
vein;  that  the  defendant  claims  an  estate  or 
Interest  adverse  to  the  plaintiff  in  those  parts 
of  tbe  vein  lying  outside  of  tbe  plaintiff's 
surface  lines  and  beneath  tbe  Pennsylvania 
claim;  that  this  claim  of  the  defendant  casts 
a  cloud  upon  plaintiff's  title  to  such  exterior 
parts  of  snld  vein,  and  interferes  with  the 
plaintlfTs  use  and  enjoyment  of  its  property; 
that  said  assertion  of  interest  by  tbe  defend- 
ant Is  without  right  or  title;  that  tbe  plain- 
tiff's title  cannot  be  quieted  or  adequately 
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protected  by  one  or  mora  actions  at  law,  b»- 
■cause  nnmerous  snlts  between  the  parties, 
InvolTing  the  title  of  the  plaintiff  to  different 
portions  of  the  vein  nnderlylng  defendant's 
«nrface,  will  be  necessary;  that  the  defend- 
ant has  entered  upon  certain  portions  of  the 
rein  beneath  the  surface  of  the  Pennsylyanla 
claim,  has  extracted  valuable  ores  therefrom, 
and  Is  engaged  In  prosecuting  mining  devd- 
opments  for  the  purpose  of  removing  other 
valuable  ores;  that  said  entry  Is  without 
fight  and  against  the  wish  of  plaintiff;  that 
the  defendant  threatens  to  continue  to  enter 
upon  the  vein  of  plaintiff,  and  to  extract,  re- 
move, and  convert  to  Its  own  use  valuable 
-ores  belonging  to  plaintiff;  that  plaintiff  does 
not  know  and  cannot  ascertain  the  value  of 
the  ores  so  taken  away;  and  that,  If  the  de- 
fendant be  not  enjoined,  the  plaintiff  will  be 
-compelled  to  resort  to  a  multiplicity  of  soiti 
4o  protect  Its  rights,  while  in  the  meantime 
Its  estate  is  being  wasted  and  destroyed. 
The  prayer  demands  that  the  defendant  be 
required  to  set  fmth  the  nature  of  its  claims, 
that  it  be  adjudged  that  defendant  has  no 
right  or  title  to  any  part  of  the  vein  or  ore 
bodies  In  controversy,  that  the  plaintiff's  title 
be  quieted,  and  tliat  defendant  be  forever  en- 
Joined  from  removing  any  ores  therefrom  or 
aaserting  any  right  or  title  thereto. 

The  defendant,  In  its  answo;,  makes  the 
following  denials:  That  the  plaintiff  is  the 
owner  of  the  veins,  lodes,  or  ledges  having 
their  tops  or  apices  within  tbe  premises  de- 
ficribed,  or  is  entitled  to  the  possession  of 
them  throughout  their  entire  depth;  that  the 
top  or  apex  of  any  veins  m  lodes  lies  within 
the  Johnstown  lode  claim,  or  that  the  said 
tops  or  apices  extend  through  the  length  of 
the  claim  parallel  to  the  side  lines,  and  pass 
through  the  end  lines  thereof;  that  the  top 
<a  apex  of  any  of  the  veins  or  ledges  describ- 
ed lies  within  the  porti(»i  of  the  Johnstown 
owned  by  plaintiff,  or  passes  on  its  strike 
through  the  end  lines  thereof;  that,  while 
the  vein  claimed  by  defendant  so  far  departs 
from  the  perpendicular  on  its  dip  as  to  ex- 
tend under  the  Pennsylvania,  it  passes 
through  the  end  lines  of  the  claim  or  the 
part  thereof  owned  by  the  plaintiff;  tliat  the 
plaintiff  is  the  owner  of  the  parts  of  the 
vein  lying  outside  of  the  lines  of  the  Johns- 
town claim,  and  within  the  planes  described 
by  plaintiff;  that  the  plaintiff  is  the  owner 
of  any  vein  within  the  Pennsylvania  claim, 
whether  beneath  the  plane  extending  Into 
the  earth  at  an  angle  of  40*  below  the  ho- 
rizon from  the  north  side  line  of  said  claim, 
«r  not;  that  the  plaintiff  Is  the  owner  of  any 
ore  bodies  t>eneatb  said  plane;  that  any 
claim  of  the  defendant  thereto  casts  a  cloud 
upon  plaintiff's  title,  or  restricts  the  plain- 
tiff's enjoyment  thereof;  tliat  the  claim  of 
the  defendant  Is  withont  right  ac  title;  that 
the  right  or  title  of  plaintiff  cannot  be  pro- 
tected by  one  or  two  actions  at  law,  or  that 
numerous  actions  ought  to  follow  between 


the  plaintiff  and  the  defendant  touching  dif- 
ferent portions  of  the  vein  or  lode  of  the 
plaintiff  underlying  the  Pennsylvania  claim; 
that  it  has,  by  underground  workings  or  otb- 
erwlse,  entered  upon  the  lode  claimed  by 
plaintiff  within  the  Pennsylvania  claim,  or 
at  all,  and  extracted  valuable  ores  therefrom, 
or  that  it  is  now  engaged  In  so  doing;  that 
the  extraction  of  any  area  from  said  lode  by 
the  defendant  is  against  the  wishes  of  the 
plaintiff,  or  that  the  defendant  Is  continuing 
or  threatens  to  continue  to  extract  ores 
therefrom  and  to  convert  them  to  its  own 
use,  against  the  wishes  of  the  plaintiff;  that, 
unless  the  defendant  is  restrained  and  en- 
joined from  entering  upon  said  vein  and.  re- 
moving ores  therefrom.  It  will  continue  to  do 
so,  to  the  great  or  any  injury  of  plaintiff; 
that  the  plaintiff  cannot  ascertain  the  value 
of  the  ores  which  the  defendant  is  extracting 
or  will  extract;  and  that  the  plaintiff  will  be 
compelled  to  bring  a  multiplicity  of  suits 
against  defendant  in  order  to  .protect  Its 
property.  After  asserting  that  any  claim  of 
the  plaintiff  to  the  veins  and  ore  bodies  in 
controversy  la  without  right,  and  that  the 
plane  drawn  at  an  angle  of  40°  below  the 
horizon  from  the  north  side  line  of  the  Penn- 
sylvauia  claim  would  Include  numerous  veins 
lying  south  of  the  vein  claimed  by  plaintiff, 
because  said  vein  has  a  much  steeper  dip 
than  the  plane,  the  answer  proceeds  to  al- 
lege affirmatively  that  a  suit  brought  by  de- 
fendant ag^ainst  the  plaintiff  in  the  ctrcult 
court  of  the  United  States  to  determine  the 
rights  of  the  parties  to  all  ores  found  be- 
neath the  surface  of  the  Pennsylvania  claim 
Is  still  pending  and  undetermined,  that  the 
plaintiff  herein  has  appeared  in  the  action, 
that  said  action  puts  in  question  the  title  to 
all  ores  or  ore  bodies  described  hi  the  com- 
plaint herein,  and  that  said  United  States 
court  has  acquired  Jurisdiction  of  all  matters 
involved  in  this  controversy.  It  Is  further 
alleged  that  the  plaintiff,  by  claiming  the 
title  to  all  ores  beneath  a  plane  descending 
into  the  earth  at  an  angle  of  40°,  is  claiming 
to  a  boundary  plane  different  from  the  dip 
of  the  vein,  and  that  by  reason  thereof  there 
are  Included  in  plalntiCTs  claim  numerous 
veins  which  cannot  possibly  have  their  toiw 
or  apices  In  plalntlfTs  ground.  In  an  amend- 
ment to  this  answer  the  defendant  admits 
tliat  th3  plaintiff  was  at  the  beghining;  of  the 
action  In  possession  of  workings  within  the 
Pennsylvania  ground  below  the  400-foot  level 
and  above  the  900-foot  level,  and  avers  tliat 
it  was  also  In  possession  of  the  small  triangle 
of  ground  In  the  northeast  comer  of  the 
claim,  but  denies  that  it  had  possession  of 
any  other  part  or  portion  of  the  claim.  It 
furth«'  avers  that  to  the  south  of  and  above 
these  workings  there  were  other  veins  and 
ore  bodies,  all  of  which  were  in  the  posses- 
sion of  the  defendant  To  Vils  amendment 
plaintiff  made  reply,  reiterating  its  claim  of 
possession,  not  only  of  all  the  ore  bodies  ex- 
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poeed  In  Its  workings,  but  thronghont  the  en- 
tire depth  of  the  vein  on  Its  dlpi 

At  the  concloBlon  of  the  evidence,  the 
plaintiff,  by  leave  of  conrt,  made  amendments 
to  the  complaint  bj  so  changing  the  language 
therehi  as  to  Include  all  veins  having  their 
tops  or  apices  within  the  conveyed  portion  of 
the  Johnstown  claim,  and  passing  through 
one  or  both  of  the  end  lines  of  the  claim. 
There  was  added,  also,  an  allegayon  that 
plaintiff  had  title  to  and  possession  of  the 
small  triangular  piece  of  ground  in  the  north- 
east corner  of  the  Pennsylvania,  and  that 
the  defendant  was,  at  the  beginning  of  the 
action,  engaged  In  committing  trespasses  up- 
on the  plalntlirs  ore  and  ore  bodies  beneath 
the  surface  of  this  triangular  piece  of  ground, 
and  beneath  the  surface  of  the  Snow  Bird 
claim  and  the  portion  of  the  Johnstown 
claim  belonging  to  defendant,  to  the  south  of 
plaintiff's  premises.  The  prayer  was  amend- 
ed so  as  to  demand  that  the  decree  quiet 
title  to  these  portions  of  the  vein,  as  well  as 
to  the  portions  beneath  the  part  of  the  Penn- 
sylvania claim  belonging  to  the  defendant. 

Upon  the  filing  of  these  amendments,  the 
defendant  moved  the  court  for  a  continuance 
of  tbe  cause,  upon  the  ground  that  new  Is- 
sues were  presented,  which  it  was  not  pre- 
pared to  meet.  The  motion  was  denied,  and 
the  defendant  required  to  answer  at  once. 
This  tt  did.  The  amended  answer  admits 
ownership  in  plaintiff  of  tbe  small  portion 
of  the  Pennsylvania  claim  described.  The 
defendant  then,  l>esldes  denying  substantial- 
ly the  amended  allegations,  avers  that  much 
of  the  work  done  by  plaintlfT  In  the  Penn- 
sylvania claim  lias  been  dono  niion  veins 
baving  their  tops  or  apices  within  the  bound-, 
arles  of  that  claim,  or  within  the  Johnstown 
dalm  outside  of  tbe  plaintiff's  premises,  and 
that  nt  the  l)cginuing  of  tbe  action  tbe  plain- 
tiff tiad  not  tbe  possession  of. any  of  tbe 
▼eins  or  workings  within  the  Pennsylvania 
or  Johnstown  claims  south  of  the  plaintiff's 
premises,  except  by  a  wrongful  entry  thereon 
by  underground  workings,  and  by  occupying 
tbe  same  against  the  wishes  of  tbe  defend- 
ant. It  Is  further  averred  that  the  defend- 
ant is  tbe  owner  and  in  possession  of  tbe 
Pennsylvania  claim,  except  tbe  portion  de- 
scribed, and  of  tbe  Johnstown  claim  outside 
of  and  to  the  south  of  plaintiff's  premises, 
'  and  claims  to  own  the  ores  beneath  the  siu:- 
face  of  these  claims,  and  also  beneath  tbe 
Snow  Bird  claim,  so  fur  as  they  lie  within 
veins  having  their  tops  or  apices  within  tbe 
portion  of  the  Johnstown  owned  by  it.  To 
these  averments  tbe  plaintiff  made  reply, 
■which  contains  denials  and  a  reiteration  of 
many  of  the  allegations  set  fortb  in  the  com- 
plaint. When  the  Issues  were  made  up,  tbe 
defendant  renewed  its  motion  for  a  postpone- 
ment of  the  case,  and  offered  to  Ule  atHdavlts 
stowing  surprise  at  the  court's  action.  The 
motion  was  again  denied.  Thereupon,  after 
argument,  the  cause  was  submitted.  Find- 
ings were  made  In  favor  of  tbe  plaintiff,  and 
Judgment  entered  thereon,  granting  tbe  re- 


lief demanded.  From  tbe  Judgment  and  an 
order  denying  a  new  trial,  the  defendant  has 
appealed. 

To  elucidate  the  pleadings  and  illustrate 
the  questions  at  Issue,  reference  may  be  bad 
to  the  subjoined  diagrams;  the  one  represent- 
ing the  contention  of  tbe  plaintiff,  and  tbe 
other  that  of  defendant: 
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The  PennBylyanIa  claim  was  located  on 
June  18,  1877,  and  patent  Issued  to  the  lo- 
cators on  April  9,  1886.  The  Raroa  was  lo- 
cated on  October  2,  1878,  and  a  patent  issued 
on  June  5,  1884.  The  Johnstown  was  locat- 
ed on  January  4,  1879,  and  patent  Issued  on 
November  15,  1884.  The  portion  of  the 
Johnstown  Indicated  by  the  letters  A,  B,  0, 
D,  E,  F,  which  will  hereafter  be  referred  to 
as  the  "conveyed  portion,"  belongs  to  the 
plalntiir.  The  plaintiff  Is  also  the  owner  of 
the  Rarus.  For  some  reason  not  explained 
In  this  record,  the  Rams  patent,  though  that 
claim  la  older  than  the  Johnstown,  excluded 
the  part  In  conflict  with  the  Johnstown.  The 
patentees  of  the  latter  therefore  acquired 
title  to  the  part  in  conflict  The  portion  in 
conflict  between  the  Rarus  and  the  Pennsyl- 
vania belongs  to  the  plaintiff.  The  defend- 
ant is  the  owner  of  the  Pennsylvania,  except 
the  portion  In  conflict,  and  also  of  the  Johns- 
town, except  the  conveyed  jpoitlon.  The 
Pennsylvania  and  Johnstown  were  located  by 
the  same  persons,  and  the  plaintiff  and  the 
defendant  obtained  title  from  these  original 
locators  by  mesne  conveyances.  The  tri- 
angular portion  of  the  Snow  Bird  between 
the  Johnstown  and  the  Pennsylvania  is  not 
owned  by  either  of  the  parties.  The  contro- 
versy involves  the  situation  of  the  apex  of 
the  veins  in  the  conveyed  portion,  and  their 
continuity  and  identl^  to  the  ore  bodies 
found  In  the  workings  down  to  the  900-foot 
level  beneath  the  surface  of  the  Snow  Bird, 
the  northern  portion  of  the  Pennsylvania, 
and  the  Johnstown  south  of  the  conveyed 
portion.  The  plaintiff  claims  that  the  veins 
Indicated  upon  diagram  1  dip  to  the  south 
at  an  angle  of  about  70*  from  the  horizon, 
thus  departing  into  the  territory  belonging 
to  the  defendant;  this  situation  being  made 
apparent  from  the  identity  and  continuity  of 
the  veins  from  the  apex  down  to  the  900- 
foot  level  by  numerous  workings  along  the 
rein  upon  its  dip  and  strike.  It  claims  that 
it  is  entitled  to  these  veins  on  their  dip  and 
along  the  strike  between  perpendicular  planes 
descending  into  the  earth,  one  paralld  with 
the  east  end  line  of  the  Johnstown  at  a 
point  where  the  veins  pass  through  the  south 
side  line  of  the  Johnstown,  and  the  other 
through  the  line  B,  F,  extended  in  its  own 
direction  until  it  meets  the  west  end  line 
of  the  Johnstown  extended,  and  thence  in 
tlie  direction  of  that  line.  The  defendant's 
contention  is  that  two  of  these  veins  pass  on 
their  strike  through  the  north  and  south  side 
lines  of  the  Johnstown,  that  plaintiff  has  no 
extralateral  rights  upon  them  in  the  direction 
of  the  Pennsylvania  claim,  and  that  the 
third  or  discovery  vein  has  not  been  sulli- 
ciently  developed  to  indicate  what  plaintiff's 
rights  are.  It  also  claims  that  the  ore  bodies 
In  controversy  are  found  In  veins  having  their 
tops  or  apices  in  the  Pennsylvania,  and  the 
portion  of  the  Johnstown  outside  of  the  con- 
veyed portion,  and  hence  that  the  plaintiff 
has  no  right  to  them.    There  is  a  further 


contention  that,  though  the  Identity  and  con- 
tinuity of  the  veins  having  their  tops  or 
apices  in  the  conveyed  portion  be  established 
as  claimed  by  plaintiff,  they  unite  on  tbelr 
dip  with  other  veins  having  their  tops  or 
apices  In  the  Pennsylvania  claim,  and  belong 
to  the  defendant  below  the  point  of  union, 
by  virtue  of  the  prior  location  of  this  claim. 
Still  another  contention  is  made  by  defendant, 
that  there  is  a  fault  extending  throagh  Hie 
country  covered  by  the  claims  in  this  contro- 
versy; that  it  is  indicated  In  the  formation  of 
the  country  by  two  fault  fissures,  substantial- 
ly parallel  with  each  other  and  with  the  east 
end  Une  of  the  Rarus,  as  shown  on  diagram 
2  by  the  word  "Fault"  over  the  dark  shading, 
and  descending  into  the  earth  at  an  angle  o( 
about  50°  to  the  northwest;  that  this  tanlt, 
occasioned  by  geological  disturbances  In  the 
crust  of  the  earth,  was  attended  by  such  a 
movement  of  the  portion  between  the  fissure 
planes  as  to  cut  off  the  continuity  and  Iden- 
tity of  the  veins  so  that  they  cannot  be  fol- 
lowed from  the  west  through  the  fault;  and 
that  the  plain tlflTs  extralateral  rights  iqm:i 
the  veins  do  not  extend  to  the  ore  bodies  in 
controversy,  because  they  are  cut  off  on  their 
dip  by  the  plane  of  the  fault  toward  the 
northwest.  This  contention  will  be  under- 
stood by  reference  to  the  diagrams  accom- 
panying the  opinion  of  this  court  in  Mining 
Co.  V.  Heinze,  26  Mont.  — ,  69  Pac.  909.  In 
those  diagrams  the  position  of  these  fault 
planes  is  shown  by  the  heavy  lines  at  ttie  000 
and  1,000-foot  levels  under  the  Snow  Blttl 
claim  on  diagram  1,  and  the  vein  matter  end- 
ing under  the  east  fault  fissure  is  shown  on 
diagram  2.  The  situation  contended  for  by 
the  defendant  in  this  case  will  be  readily  un- 
derstood by  supposing  diagram  2  reversed, 
and  tbe  vein  matter  on  the  west  cut  off  by 
the  fissure  on  the  opposite  side  of  tbe  fault 
from  that  shown.  These  contentions  were 
made  in  tbe  evidence.  The  pleadings  do  not 
show  upon  what  the  defendant  bases  Its  ad- 
verse claim,  except  in  the  averment  that  tlie 
ore  bodies  in  controversy  have  their  apices  in 
ground  belonging  to  the  defendant,  and  there- 
fore belong  to  it  by  virtue  of  its  ownership 
of  the  surface  nnder  which  they  are  found. 
That  the  plaintiff  was  at  tbe  banning  of 
the  action  in  possession  of  the  conveyed  por- 
tion of  the  Johnstown  is  admitted.  It  Is  also 
practically  admitted  that  it  was  in  tbe  pos- 
session of  the  workings  and  ore  bodies  In  con- 
troversy, but  it  is  averred  that  such  posses- 
sion was  wrongful. 

L.  The  action' was  brought  on  May  2,  lyos. 
It  was  dismissed  as  to  the  first  cause  of  ac- 
tion on  April  15,  1899.  At  that  time  a  mo- 
tion was  made  by  plaintiff  asking  that  a  day 
be  set  for  the  hearing.  On  April  22d  the 
hearing  was  fixed  for  May  22d.  On  the  lat- 
ter date,  upon  application  of  the  defendant, 
the  hearing  was  postponed  until  July  24th. 
On  July  24th  an  application  for  posti>onement 
was  again  made  by  the  defradant,  whldi 
was  granted,  and  the  hearing  was  flzed  for 
•      Digitized  by  VjOOs*TC 
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August  lltb.  On  July  24th,  when  the  cause 
vraa  set  for  trial,  the  defendant  was,  upon 
motion,  permitted  to  amend  ita  answer.  On 
August  11th  It  submitted  a  motion  asking 
that  the  cause  be  dismissed— First,  because 
the  plalntur  had  dismissed  the  legal  cause  of 
action  Instituted  to  try  the  question  of  title 
and  other  legal  Issues  luTolred,  and  the  dis- 
missal of  that  cause  of  action  should  operate 
as  an  abatement  of  the  equitable  cause  of 
action,  the  latter  being  merely  ancillary  to  the 
former;  and,  second,  because  the  Issues  pre- 
sented in  the  equitable  cause  of  action  are 
legal  issues,  and  cannot  be  tried  in  an  equita- 
ble action.  Four  other  grounds  were  embod- 
ied in  the  motion,  but  they  are  substantially 
repetitions  of  the  two  stated.  This  motion, 
we  think,  was  properly  denied.  The  first  or 
legal  cause  of  action  stated  was  for  damages 
for  ores  already  extracted  and  converted  by 
the  defendant  This  was  wholly  indep^ident 
of  the  cause  of  action  stated  in  the  second 
count  It  contained  only  allegations  neces- 
sary to  authorize  a  recovery  for  a  past  tres- 
pass, and  had  the  plaintiff  gone  to  trial  there- 
on, and  sustained  these  allegations  by  a  pre- 
ponderance of  the  evidence,  It  would  have 
been  entitled  to  a  verdict  and  Judgment  for 
a  substantial  sum.  The  second  cause  of  ac- 
tion was  designed  to  obtain  a  dfferent  charac- 
ter of  relief,  namely,  a  determination  of  the 
adverse  claim  of  the  defendant  and  an  in- 
junction to  restrain  it  from  attempting  to  as- 
sert its  adverse  claim  again.  It  alleges  that 
the  plaintiff  is  the  owner,  entitled  to  the  pos- 
session and  In  the  actual  possession  of  the 
property,— not  only  of  the  surface  of  the  claim 
and  the  apex  of  the  vein,  but  also  of  the  vein  on 
its  dip  to  ita  farthest  depth;  that  the  defend- 
ant makes  some  claim  thereto  adverse  to  the 
plahittfTs  right;  and  that  said  claim  is  with- 
out foundation.  It  concludes  with  a  prayer 
that  the  defendant  be  compelled  to  exhibit  its 
clahn,  that  the  court  declare  it  without  foun- 
dation, and  that  the  defendant  be  enjoined 
from  ever  again  asserting  It  Section  1310 
of  the  Code  of  Olvil  Procedure  declares  that 
"an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest In  real  property  adverse  to  him,  for  the 
purpose  of  determining  such  adverse  claim." 
As  a  general  statement  it  is  sufficient  under 
this  section,  that  the  plaintiff  has  an  interest 
In  the  real  estate  in  controversy,  and  that 
the  defendant  asserts  a  claim  adverse  to  him. 
It  does  not  in  terms  provide  for,  nor  does 
it  contemplate,  one  or  more  actions  at  law  by 
plaintiff  to  establish  his  title  before  he  may 
require  the  defendant  to  set  forth  the  nature 
of  his  adverse  claim,  and  Iiave  It  determined 
in  any  form  of  action  appropriate  to  the  case. 
Castro  T.  Barry,  79  Oal.  443,  21  Fac.  946; 
Curtis  V.  Sutter,  IS  Oal.  262;  Stark  v.  Starr, 
73  V.  S.  402,  18  L.  Ed.  925.  If  the  plaintiff 
for  any  reason  refrains  from  asserting  bis 
claim  for  damages  for  past  trespasses,  or 
abandons  it  after  bringing  suit  to  establish 
It  the  defendant  has  no  cause  of  complaint 


tTnder  Code  Civ.  Proc.  {  460,  there  Is  but  one 
form  of  civil  action  for  the  enforcement  or 
protection  of  private  rights  or  the  redress  or 
prevention  of  private  wrongs,  and,  upon  a 
cause  of  action  or  defense  stated,  the  court 
will  proceed  to  try  the  cause  as  one  at  law 
or  in  equity,  upon  the  issues  presented,  and 
grant  sncb  relief  as  the  circumstances  de- 
mand. The  fact  that  In  this  case  the  plain- 
tiff concluded  to  abandon  its  cause  of  action 
for  damages  furnished  no  reason  why  it 
should  be  refused  such  relief  as  it  could  de- 
mand under  the  count  Joined  therewith  to  set- 
tle the  adverse  claim.  This  conclusion  ren- 
ders unnecessary  a  consideration  of  plaintiff's 
argument  that  the  defendant  waived  its  right 
to  Interpose  the  motion  to  dismiss  the  action 
by  theretofore  moving  for  leave  to  amend 
its  answer  and  for  the  several  postponements 
of  the  hearing. 

2.  On  the  day  set  for  the  trial  the  defend- 
ant asked  that  all  the  Issues  in  the  case  as  to 
the  identity  and  continuity  of  the  veins  In 
controversy,  and  particularly  the  question  of 
title  thereto,  be  submitted  to  a  Jury  for  a 
general  verdict  as  In  an  action  at  law.  This 
request  was  denied.  Thereupon  request  was 
made  that  the  court  frame  Issues  of  fact  In- 
volving the  same  questions,  and  submit  them 
to  the  Jury  for  special  findings.  This  re- 
quest was  also  denied.  It  Is  now  urged  that 
the  defendant  was  entitled  to  a. trial  by  Jury, 
as  a  matter  of  right  under  the  clause  of  the 
state  constitution  (article  3,  |  23),  declaring 
that  "the  right  of  trial  by  Jury  shall  be  se- 
cured to  all  and  remain  inviolate,"  and  that 
the  court  erred  in  refusing  it  There  is  thus 
presented  the  important  question  whether,  hi 
the  class  of  cases  to  which  this  belongs,  a 
trial  by  Jury  may  be  demanded  as  a  matter  of 
right  A  correct  solution  of  it  requires  an  in- 
vestigation of  the  conditions  existing  at  the 
time  the  territorial  government  was  merged 
in  that  of  the  state,  for  unless  by  express 
terms  the  constitution,  by  the  language  on- 
ployed  therein,  manifests  an  Intention  by  the 
convention  to  extend  the  right  guarantied  un- 
der this  broad  declaration  to  cases  wherein 
it  conld  not  theretofore  have  been  demanded 
as  a  matter  of  right  it  most  l>e  understood 
as  securhig  such  right  In  this  regard  only  as 
existed  at  the  time  of  its  adoption.  State  v. 
Kennle,  24  Mont  4S,  60  Pac.  689,  and  cases 
cited;  Finch  v.  Kent  24  Mont  218,  61  Pac. 
663.  This  rule  Is  elementary.  Now,  there  is 
nothing  in  the  constitution  manifesting  an  in- 
tention to  extend  the  right  to  a  Jury  trial  to 
cases  wherein  it  did  not  theretofore  exist. 
We  must  therefore  assume  that,  if  under  the 
territorial  government  a  Jury  could  have  been 
demanded  In  this  case  as  a  matter  of  right 
it  may  be  demanded  now;  othnwise  it  may 
not 

At  the  first  session  of  the  territorial  legis- 
lature, in  1864,  the  following  provision  was 
enacted:  "An  action  may  be  brought  by  any 
person  in  possession,  by  himself  or  his  tenant 
of  real  property,  against  any  person  who 
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clalma  an  estate  or  Interest  therein  adverse 
to  him,  for  the  purpose  of  determining  such 
adverse  claim,  estate  or  Interest"  Section 
233,  p.  92,  Acts  1864-65.  It  was  adopted 
from  the  statute  of  California  of  1851.  Upon 
the  adoption  of  the  Code  of  California  In  1872, 
the  section  was  modified  so  as  to  authorize 
suit  whether  the  plaintiff  Is  in  possession  or 
not.  The  section  as  enacted  by  the  Montana 
legislature  was  preserved  In  the  various  com- 
pilations of  the  Code  until  the  formation  of 
the  state  govwnment  (1  Rev.  St  1879.  Code 
Civ.  Proc.  dlv.  1,  I  854;  Comp.  St  1887,  Gen. 
Laws,  dlT.  1,  (  856),  when  It  was  continued 
in  force  by  the  constitution  (Schedule  1).  In 
the  Code  of  1895,  section  1310,  supra,  was 
enacted,  and  the  old  section  repealed.  The 
purpose  of  the  original  act  was  to  enlarge 
the  power  of  courts,  and  to  enable  them  to 
entertain  actions  to  quiet  title  to  real  estate 
In  the  possession  of  the  plaintiff  without  the 
necessity  of  first  having  the  title  established 
by  one  or  more  actions  at  law.  Said  Field, 
O.  J.,  after  quoting  the  statute.  In  Curtis  v. 
Sutter,  15  Cal.  260:  "This  statute  enlarges 
the  class  of  cases  In  which  equitable  relief 
could  formerly  be  sought  in  quieting  title. 
It  authorizes  the  Interposition  of  equity  in 
cases  in  which  bills  of  peace  would  not  lie." 
Then,  after  discussing  the  nature  of  bills  of 
peace  under  the  old  equity  practice,  and  the 
circumstances  under  wUch  they  would  lie,  be 
proceeded:  "Undor  the  statute  of  tliis  state, 
it  is  unnecessary  for  the  plalntlET  to  delay 
seeking  the  equitable  Interposition  of  the  court 
until  he  has  been  disturbed  in  his  possession 
by  the  InsUtntlon  of  a  suit  against  him,  and 
until  Judgment  In  such  suit  has  passed  In  his 
favor.  It  is  sufficient  if,  whilst  In  the  posses- 
sion of  the  property,  a  party  out  of  possession 
claim  an  estate  or  Interest  adverse  to  him. 
He  can  Immediately,  upon  knowledge  of  the 
assertion  of  such  claim,  require  the  nature 
and  cliaracter  of  the  adverse  estate  or  Inter- 
est to  be  produced,  exposed,  and  Judicially  de- 
termined, and  the  question  of  title  be  thus 
forever  quieted.  It  does  not  follow  from  the 
fact  that  the  suit  is  brought  In  equity  that 
the  determination  of  questions  purely  of  a 
legal  character  in  relation  to  the  title  will 
necessarily  be  withdrawn  from  the  ordinary 
cognizance  of  a  court  of  law.  The  court  sit- 
ting in  equity  may  dhrect  whenever  in  Its 
Judgment  It  may  become  proper,  an  Issue  to 
be  framed  upon  the  pleadings  and  submitted 
to  the  Jury.  Upon  the  verdict  of  the  Jury,  If 
a  new  trial  be  not  granted,  the  court  will 
then  act  by  either  dlsmlsshig  the  bill,  or  by 
adjudging  the  adverse  estate  or  Interest  claim- 
ed to  be  invalid  and  of  no  effect  and  award- 
ing a  perpetual  injunction  against  Its  assertion 
to  the  property  In  question."  Mr.  Pomeroy, 
In  dls/<usslng  the  fundamental  principles  of 
equity,  says:  "The  exclusive  Jurisdiction  in- 
cludes, secondly,  all  dvll  cases  In  which  the 
remedy  to  be  granted— and,  of  course,  the 
remedial  right— Is  purely  equitable,  or  one 
which   is   recognized    and    administered    by 


courts  of  equity,  and  not  by  courts  of  law. 
In  the  cases  of  this  class,  the  primary  right 
which  Is  maintained,  redressed,  or  enforced 
is  sometimes  equitable  and  Is  sometimes  legal; 
but  the  Jurisdiction  depends,  not  upon  tlie 
nature  of  these  rights,  estates,  or  interests, 
but  wholly  upon  the  nature  of  the  remedies." 
Then,  after  giving  various  illustratioDS  of 
cases  In  which  courts  of  equity  have  exduslv* 
Jurisdiction,  he  proceeds:  "It  Is  proper  to  re- 
mark here  ttiat  the  statutory  legislation  of 
many  states  has  increased  the  number  of 
cases  in  which  purely  equitable  remedies  are 
granted  for  the  purpose  of  malotalnlng.  en- 
forcing, or  defending  primary  rights,  estates, 
and  Interests  whlcl\  are  legal  in  their  nature, 
and  has  thus  enlarged  this  department  of  the 
original  exclusive  Jurisdiction  of  equity.  As 
examples,  merely,  I  mention  the  statutory 
suit  to  quiet  title  and  determine  the  legal 
estate  by  the  bolder  of  the  fee  In  possession 
or  not  In  possession,  against  an  adverse  claim- 
ant or  claimants  relying,  perliaps,  upon  anoth- 
er  legal  title.  •  *  •"  Pom.  Eq.  Jur.  §  13S. 
It  Is  thus  clear  that  the  purpose  of  the  stat- 
ute was  to  confer  upon  courts  of  equity  the 
power  to  entertain  the  action,  which  thereto- 
fore would  not  lie,  and  to  ouble  them  to  as- 
certain and  quiet  the  title  without  the  inter- 
vention of  a  court  at  law,  for,  as  is  pointed 
out  by  Chief  Justice  Field  In  Curtis  v.  Sutter, 
supra,  the  action  at  law  would  not  be  con- 
clusive as  to  the  title,  and,  the  purpose  of 
the  action  being  to  prevent  disturbance  of 
the  possession  of  the  plaintiff  and  to  protect 
him  from  future  litigation,  a  court  of  equity 
could  finally  settle  the  adverse  claim,  and 
quiet  the  title  forever.  Such  has  also  been 
the  holding  by  the  California  court  under 
the  revised  section  of  the  statute,  where  the 
action  has  been  brought  by  a  person  In  pos- 
session. Brandt  v.  Wheaton,  62  Cal.  420; 
Polack  v.  Oumee,  66  Cal.  266,  6  Pac.  229; 
Benson  v.  Shotwell,  87  Cal.  49,  25  Pac.  249; 
Reynolds  v.  Lincoln,  71  Gal.  188,  9  Pac  176, 
12  Pac.  449.  "The  statutory  action  to  deteiv 
mine  an  adverse  claim  Is  an  Improvement 
on  the  old  bill  o^peace.  The  statute  enlarges, 
the  class  of  cases  hi  which  equitable  relief 
could  formerly  be  sought  In  the  quieting  of 
title.  It  is  not  necessary,  as  formerly,  that 
the  plaintiff  should  first  establish  his  right 
at  law."  Castro  v.  Barry,  79  Cal.  446,  21 
Pac.  946.  Under  the  revised  form  of  the 
statute,  different  situations  may  exist  as  to 
possession,  each  calling  for  a  different  rem- 
edy. The  plaintiff  may  be  in  possession.  The 
appropriate  remedy  Is  a  suit  in  equity  to  quiet 
title.  If  the  defendant  is  in  possession,  the 
appropriate  remedy  would  seem  to  be  an  ac- 
tion of  ejectment  at  law  to  try  the  question 
of  title  and  right  of  possession,  and  a  Judg- 
ment thus  obtained  against  the  defendant 
would  be  conclusive  of  the  plaintiff's  title 
and  right  to  the  possession.  It  is  held,  how- 
ever, that  a  suit  in  equity  will  also  lie  In  this 
case  (Force  v.  Stubbs  [Xeb.]  59  N.  W.  T98: 
Frost  V.  Spitley,  121  U.  S.  658,  7  Sup.  Ct 
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1128,  30  I..  Ed.  1010),  provided  the,  plaintiff 
baa  a  clear  legal  title.  If  the  property  is  not 
occupied,  then  the  suit  Is  one  In  equity,  for 
there  la  uo  form  of  legal  action  which  could, 
under  such  circumstances,  be  Invoked.  Bige- 
low  V.  Chattwton,  61  Fed.  614,  2  O.  C.  A. 
402.  If  a  third  party  is  In  possession,  the 
defendant  claiming  adversely  may  be  Joined 
as  defendant  with  the  party  in  possession. 
Code  Civ.  Proc.  i  582.  In  that  case  the  ap- 
propriate action  would  assume  the  aspect  of 
an  action  at  law  In  ejectment,  which  might 
tinder  some  circumstances  be  Joined  with  a 
count  for  equitable  relief. 

The  supreme  court  of  California  has  not 
always  been  consistent  with  Itself  In  deter- 
mining whether  the  particular  action  was  one 
in  equity  or  at  law.  The  result  of  its  deci- 
sions seems  to  be  that  whenever  the  action 
Is  In  the  nature  of  ejectment,  either  upon  the 
allegiitlons  contained  In  the  comphilnt.  or  the 
nature  of  the  relief  demanded  thereon,  or 
when  the  defendant  seeks  possession  by  a 
counterclaim  of  that  nature,  the  sctiun  Is  one 
at  law,  and  either  party  Is  eutitled  to  have 
the  legal  Issues  thus  raised  tried  by  a  Jury; 
otherwise  the  suit  is  one  of  equitable  cogni- 
sance, and  a  Jury  may  not  be  demanded  as 
a  matter  of  strict  constitutional  right.  The 
following  cases,  in  addition  to  those  already 
cited,  will  be  sufficient  to  Illustrate  this  state- 
ment: Hyde  v.  Redding.  74  Cal.  483.  16  Pac. 
880:  Donahue  v.  Meister,  86  Cal.  121,  25  Pac. 
108C,  22  Am.  St.  Rep.  283;  Newman  t.  Duane, 
88  Cal.  597,  27  Pac.  60;  Angus  v.  Craven, 
132  Cal.  681,  04  Pac.  1081. 

It  may  be  stated,  as  a  general  proposition, 
that  It  is  not  an  objection  to  the  Jurisdiction 
of  a  court  in  equity  that  legal  questions  are 
presented  for  consideration  which  might  also 
arise  in  a  court  of  law.  If  the  controversy 
be  one  in  which  a  court  of  equity  only  can 
{ifford  the  relief  prayed  for.  Its  Jurisdiction 
Is  unaffected  by  the  questions  Involved.  Hol- 
land V.  Challon.  110  U.  S.  53,  3  Sup.  Ct  495, 
28  L.  Ed.  52;  Smith  v.  Bank,  89  Fed.  832, 
32  0.  C.  A.  36S.  In  Holland  v.  Challon,  su- 
pra. In  construing  a  similar  statute,  the  su- 
preme court  of  the  United  States  said:  "The 
statute  of  Nebraska  enlarges  the  class  of 
cases  in  which  relief  was  formerly  afforded 
by  a  court  of  equity  in  quieting  the  title  to 
real  property.  It  authorizes  the  Institution 
of  legal  proceedings  not  merely  In  cases 
where  a  bill  of  peace  would  lie  (that  Is,  to 
establish  the  title  of  the  plaintiff  against  nu- 
merous parties  insisting  upon  the  same  right, 
or  to  obtain  repose  against  repeated  litigation 
of  an  unsuccessful  clnlm  by  the  same  party), 
but  also  to  prevent  future  litlgntlpn  respect- 
ing the  property,  by  removing  existing  causes 
of  controversy  as  to  Its  title,  and  so  embraces 
cases  where  a  bill  quia  timet  to  remove  a 
cloud  upou  the  title  would  He."  In  order 
to  maintain  a  bill  of  peace  under  the  old 
practice,  It  was  necessary  to  allege  and  show 
that  the  legal  title  had  been  successfully 
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maintained  In  one  or  more  actions  at  law. 
The   ultimate    relief   sought    was   protection 
from  future  litigation  and  Interference  with 
the  plaintiff's  possession.    The  actions  at  law 
were  not  conclusive,  and  the  courts  of  equity 
proceeded  to  ascertain  the  title,  and  there- 
upon, when  ascertained,  to  grant  the  ultimate 
relief  demanded.    If  It  tooft  Jurisdiction  for 
I  any  purpose,  it  took  Jurisdiction  for  all  pnr- 
;  poses,  and  determined  all  questions  involved, 
j  whether  legal  or  equitable,  and  that,  too,  wlth- 
1  out  the  Intervention  of  a  Jury,  except  at  the 
j  discretion  of  the  chancellor. 

We  have  made  the  foregoing  observations 
in  connection  with  the  authorities  cited  for 
the  reason  that  they  are  cited  by  couii:>el 
and  discussed  in  their  briefs,  counsel  on 
each  side  claiming  that  they  support  their 
theory  of  the  law.  It  would  serve  no  useful 
purpose  to  refer  to  the  great  number  of  other 
cases  cited  by  counsel.  We  think  the  ques- 
tion at  issue  must  be  decided  against  the  con- 
tention of  the  defendant  upon  the  decisions 
of  this  court  prior  to  the  adoption  of  the 
constitution. 

The  early  case  of  Gallagher  v.  Basey,  1 
Mont  467,  was  a  suit  for  perpetual  Injunc- 
tion to  restrahi  the  diversion  of  water.  The 
action  was  sustained,  though  It  did  not  appear 
that  the  legal  title  had  ever  been  tried  in  an 
action  at  law.  It  was  also  held  that  the  de- 
fendants were  not  entitled  to  a  trial  by  Jury. 
The  court  proceeded  upon  the  theory  that,  its 
equity  Jurisdiction  having  been  Invoked  for 
relief  by  injtmction,  It  could  determine  the- 
question  of  titie  Involved  in  the  first  Instance, 
though  It  was  directly  put  In  Issue,  and 
though  it  Is  the  rule  that  a  court  of  equity 
does  not  usually  Interfere  in  such  cases  un- 
til the  title  has  been  established  by  an  action 
for  damages.  This  case  was  affirmed  by  the 
supreme  court  of  the  United  States;,  that 
court  holding  that,  though  the  statute  of  the 
territory  regulating  civil  proceedings  declared 
"that  an  issue  of  fact  shall  be  tried  by  a  Jury 
unless  a  Jury  trial  be  waived,"  a  court  sitting 
as  a  court  of  equity  was  not  bound  by  the 
findings  of  a  Jury  upon  the  Issues  submitted 
at  the  trial.  Basey  v.  Gallagher,  87  U.  8. 
070,  22  L.  Bd.  452.  Fabian  v.  Collins,  2 
Mont.  °  214,  was  another  case  of  the  same 
character,  and  yet  the  territorial  court  ex- 
pressly held  that  a  trial  by  Jury  could  not 
be  demanded  as  a  matter  of  right;  citing 
with  approval  Gallagher  v.  Basey,  supra,  and 
Kleinschmldt  v.  Dunphy,  1  Mont.  118.  The 
case  of  Wolverton  v.  Nichols,  5  Mont.  88.  2 
Pac.  308,  was  an  action  to  determine  an  ad- 
verse claim  to  a  mine,  in  pursuance  of  the 
provisions  of  section  2326  of  the  Revised  Stat- 
utes of  the  United  States  [U.  S.  Comp.  St 
1901,  p.  1430].  The  supreme  court  held  that 
the  action  was  one  in  equity  to  quiet  titie 
under  section  354  of  the  Revised  Statutes,  and 
should  be  so  treated.  It  was  also  held  that 
In  order  to  maintain  the  action  the  plaintiff 
must  allege  and  prove  his  possession;   other- 
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wise  he  should  proceed  In  ejectment.  MIIK- 
gan  y.  Savery,  6  Mont.  129,  9  Pac.  8H,  was 
an  action  of  the  same  character;  and  al- 
ttaoogh  the  case  went  olT  upon  a  motion  for 
a  nonsuit,  as  did  also  Wolrerton  t.  Nichols, 
supra,  the  latter  case  was  cited,  and  the 
conclusions  therein  announced  were  approy- 
ed.  The  case  of  Mantle  y.  Noyes,  5  Mont 
274,  6  Pac.  866,  was  an  action  under  the  stat- 
ute to  determine  conflicting  claims  to  real 
estate  between  the  patentees  of  a  placer  mine 
and  the  locators  of  a  quartz  lode.  The  fun- 
damental question  at  issue,  as  in  the  other 
cases  cited,  was  the  legal  title  to  the  prop- 
erty In  controyersy;  and  yet  it  was  express- 
ly decided  that  the  issue  of  fact  presented 
was  to  be  finally  determined  by  the  court, 
and  that  a  Jury  could  not,  as  a  matttf  of 
right,  be  demanded  by  either  of  the  parties; 
and  the  case  of  Gallagher  y.  Basey,  supra, 
was  considered  at  some  length,  and  expressly 
approyed.  Milling  Co.  y.  Hammer,  0  Mont 
K3,  8  Pac.  163,  was  another  case  Involying 
adyerse  claims  to  mining  ground  under  the 
statuta  The  question  of  the  right  of  trial 
by  Jury  does  not  seem  to  haye  been  agitated, 
but  in  speaking  of  the  nature  of  the  action 
the  court  used  this  languagre:  "Now,  al- 
though the  courts  of  this  territory,  in  de- 
termining the  title  to  mining  claims,  where 
there  is  a  dispute  in  relation  thereto  in  the 
land  oflSce,  haye  adopted  the  forms  of  action 
by  which  title  to  land  is  tried,  which  may 
be  either  by  the  action  of  ejectment  or  to 
quiet  title,  yet  the  real  question  to  be  deter- 
mined is,  who  Is  entitled  to  the  patent  from- 
the  United  States  goyemment  to  the  mining 
claim  in  controyersy,  or,  in  other  words,  who 
has  become  the  purchaser  of  the  mining  claim, 
and  deycsted  the  title  of  the  goyemment 
thereto,  by  complying  with  the  requirements 
of  the  law  of  congress  relatiye  to  acquiring 
title  to  mineral  lands?'  In  all  these  cases 
the  main  issue  inyolyed  was  the  question  of 
legal  title,  and  yet  the  court  proceeded  as  In 
equity,  and  not  at  law,  and  determined  it 
without  the  aid  of  a  Jury,  or,  if  a  Jury  was 
called,  its  findings  were  regarded  as  adyisory 
only. 

This  was  the  condition  of  the  law, on  this 
subject  at  the  time  the  constitution  was  de- 
yised  by  the  conycntion  and  adopted  by  the 
people.  Since  that  time  all  of  these  cases 
have  been  repeatedly  cited  and  approved. 
Sklow»  y.  Abbott  19  Mont  228,  47  Pac.  901; 
Murray  y.  Polglase.  23  Mont.  418,  69  Pac. 
439.  Is  it  not  reasonable  to  presume  that 
the  members  of  the  conyention  used  the  lan- 
guage referred  to  with  knowledge  of  these 
decisions,  and  that  it  was  deemed  wise  not 
to  oyertum  them?  Either  this  presumption 
must  prevail,  or  this  court  must  proceed  to 
oyertum  them  upon  the  presumption  that  the 
members  of  the  conyention  did  not  inform 
tbemselyes  as  to  the  condition  of  the  law  as 
declared  in  these  cases,  and  intended  some- 
thing beyond  what  the  language  used  by 
them  in  the  constitution  expresses.    The  sub- 


ject is  one  of  no  little  ditliculty.  But  for 
these  cases,  we  should  hold  that  the  right  of 
trial  by  Jury  extends  to  all  cases  wbereUi 
the  legal  title  or  right  of  possession  is  at  is- 
sue. The  revised  form  of  the  statute,  so  far 
as  concerns  cases  of  the  class  to  which  the 
present  one  belongs,  embodies  the  same  irin- 
ciple  as  the  original  section.  The  cases  de- 
cided under  the  latter  are  entirely  aiqplicable 
to  those  of  the  same  kind  arising  under  the 
former. 

The  plaintiff  alleged  title  and  i>osse8sion 
in  itself.  'I^e  court  found  the  allegatlOD 
true.  Indeed,  title  to  the  surface  of  the  con- 
veyed portion  and  of  the  Rams  and  to  the 
apex  of  the  veins  is  admitted,  as  is  also  the 
possession  of  the  ore  bodies  in  controversy. 
An  effort  was  made  to  show  that  the  posses- 
sion of  the  latter  Is  wrongful,  and  therefore 
does,  not  rest  upon  the  legal  title,  by  evi- 
dence that  two  of  the  veins  are  so  situated 
with  reference  to  the  end  lines  of  the  Johns- 
town claim  that  extralateral  rights  in  the  di- 
rection of  defendant's  ground  cannot  be  as- 
serted, and  that  development  of  the  third  is 
not  sufficient  to  demonstrate  its  continuity 
and  Identity  from  the  apex  to  the  point  In 
dispute.  An  attempt  was  also  made  to  show 
that  even  if  plainUCt  has  extralato^l  rli^ts 
In  the  direction  of  defendant's  premises,  de- 
fendant :s  entitled  to  all  of  the  veins  below 
a  certain  point,  by  reason  of  a  union  of  them 
with  certain  veins  having  their  tops  or  aidces 
within  the  Pennsylvania  claim;  it  l>elng  old' 
er  in  the  date  of  Its  location  than  the  Johns- 
town claim.  Of  course.  If  the  theory  of  the 
defendant  had  prevailed,  the  action  ahonld 
have  been  dismissed.  As  it  did  not  the  re- 
sult must  necessarily  follow  that  the  plain- 
tiff has  the  title  and  lawful  possession  of  the 
veins  on  the  dip  and  strike,  and  is  entitled  to 
the  relief  demanded,  notwithstanding  the 
prima  facie  presumption  In  favor  of  defend- 
ant's title  to  everything  beneath  its  surface. 
This  presumption  was  overturned  and  de- 
stroyed as  soon  as  the  identity  and  continuity 
of  the  plaintifTs  veins  from  their  apices  to 
the  point  In  controversy  was  established:  it 
being  made  to  appear,  also,  that  plaintiff 
had  a  right  to  follow  them  on  their  dip 
These  conflicting  rights,  dependent  upon  the 
physical  and  geological  facts  found  upon  an 
inspection  of  the  surface  and  nnderground 
workings,  are  similar  in  their  nature  to  those 
tried  and  determined  in  actions  to  determine 
adverse  claims  to  surface  rights,  and  are  gov- 
erned by  the  same  principles.  Our  conclo- 
slon,  therefore,  is  that  the  court  committed 
no  error  In  denying  a  trial  by  Jury. 

8.  The  point  is  made  that  the  evidence  is 
not  sufficient  to  sustain  the  findings  as  to  the 
situation  of  the  veins,  and  their  contlnntty 
and  Identity  on  their  descent  into  the  earth. 
The  evidence  Is  conflicting  upon  all  the  is- 
sues Involved.  The  findings  of  the  trial  court 
thereon  are  conclusive  upon  this  court  and 
will  not  be  disturbed! 

4.  Many  errors  are  assigned  upon  the  ad- 
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mission  and  exclusion  of  evidence.  We  have 
given  patient  attention  to  them  all.  We  do 
not  think  any  error  complained  of  in  this  re- 
gard of  sutticient  Impartance  to  warrant  a 
reversal  of  the  Judgment  or  order.  It  would 
be  Impossible  for  a  court  to  try  such  a  cause, 
consuming,  as  this  did,  55  days  in  hearing 
evidence  covering  nearly  6,000  printed  pages, 
■nithout  allowing  some  errors  and  irregular- 
ities to  intervene.  None  of  the  rulings  com- 
plained of  were  prejudicial.  The  evidence 
which  W38  excluded  was  either  subsequently 
Admitted,  or  was  of  such  character  that  it 
could  not  have  affected  the  result.  In  every 
instance  that  which  was  admitted  was  com- 
petent and  material  for  the  purpose  for 
which  it  was  off^ed.  We  shall  notice  spe- 
cially but  one  of  the  numerous  rulings  com- 
plained of.  The  defendant  offered  In  evi- 
dence the  notice  of  location  of  the  Pennsyl- 
vania claim,  <n  connection  with  the  mesne 
conveyances  before  patent  from  the  original 
locators  to  the  defendant,  all  of  which  were 
excluded.  This  evidence  was  offered  in  sup- 
port of  the  defendant's  theory  that  this 
claim  was  located  before  the  Johnstown  or 
the  Rarus  claims,  and  that  there  are  veins 
having  their  apices  within  the  Pennsylvania 
claim  which  In  their  descent  Into  the  earth 
unite  with  those  having  their  apices  In  the 
Rarus  and  Johnstown  claims;  thus  giving 
defendant  title  to  the  whole  vein  below  the 
point  of  union.  The  evidence  was  all  ex- 
cluded on  the  ground  that  the  notice  was 
not  verified  as  required  by  the  statute  of  the 
territory  of  Montana  In  force  at  the  time  the 
location  was  made.  Counsel  for  the  defend- 
ant contend  that  this  ruling  was  erroneous, 
for  the  reason  that  it  excluded  all  evidence 
as  to  the  date  to  which  the  patent  relates, 
and  also  for  the  reason  that  the  statute  re- 
quiring the  notice  to  be  verified  was  In  con- 
travention of  the  organic  law  of  the  territory, 
prohibiting  legislation  by  the  territorial  gov- 
ernment "Interfering  with  the  primary  dis- 
posal of  the  soil."  Conceding  the  ruling  to 
have  been  erroneous  for  either  or  both  rea- 
sons, yet  no  prejudice  was  done,  for  the  rea- 
son that  the  court  found  from  the  evidence 
that  no  such  veins  existed  as  claimed  by  de- 
fendant. The  evidence  became  material  only 
In  connection  with  other  evidence  tending  to 
establish  the  existence  of  such  veins  having 
their  apices  in  defendant's  groimd  as  could 
unite  with  those  having  their  apices  In  plain- 
tiff's ground.  If  none  such  existed,  the  rela- 
tive dates  of  the  location  of  the  claims  In 
controversy  was  not  a  material  inquiry;  It 
being  apparent  that  defendant  bad  introduc- 
ed all  the  evidence  It  had  upon  this  pohit,  or 
bad  an  opportunity  to  do  so. 

B.  Defendant  argues  that  the  court  erred 
In  refusing  a  postponement  of  the  trial  be- 
cause of  the  amendments  made  to  the  com- 
plaint at  the  close  of  the  evidence,  and  be- 
cause the  case  was  not  then  reopened  for  the 
introduction  of  other  evidence  by  defendant 


in  support  of  its  various  contentions  Upon 
the  tlieory  that  the  amendmcuts  presented  no 
Issues  other  than  those  tried  in  the  evidence, 
it  was  In  the  discretion  of  the  court  to  per- 
mit the  pleadings'  to  be  amended  as  It  did, 
and  to  deny  the  motion  for  a  postponement. 
Palmer  v.  McMasters,  6  Mont  169,  9  Pac. 
898;  Ramsey  v.  Cattle  Co.,  6  Mont  498,  13 
Pac.  247;  Hartley  v.  Preston,  2  Mont  415. 
This  discretion  extends  to  the  allowance  of 
amendments,  even  after  verdict  and  Judg- 
ment to  make  the  pleadings  correspond  with 
the  proof.  Wormall  v.  Reins,  1  Mont  627; 
Randall  v.  Greenhood,  3  Mont  506.  We 
have  in  the  statement  set  forth  the  pleadings 
in  full,  together  with  the  contentions  made  in 
the  evidence.  It  is  clear  from  an  inspection 
of  them  that  no  new  issues  were  presented 
by  the  amendments.  The  situation  of  the 
veins  hi  the  ground  of  t>oth  parties,  both  with 
reference  to  the  boundary  lines  of  all  the 
claims,  including  the  Rams  and  the  Snow 
Bird,  and  their  dip  and  strike,  with  the  geo- 
logical formations  and  physical  conditions 
found  beneath  the  surface,  were  fully  agitat- 
ed by  the  parties.  Many  expert  witnesses 
were  examined,  who  had  spent  much  time  in 
studying  the  workings  in  all  of  these  claims 
hi  order  that  they  might  be  able  to  testify 
intelligently.  It  does  not  appear  from  afll- 
davits  filed  at  the  time  the  ruling  was  made, 
or  in  connection  with  the  motion  for  a  new 
trial,  that  the  defendant  had  other  evidence 
which  it  could  have  presented,  had  the  rul- 
ing been  different  Under  these  circumstan- 
ces, we  think  the  amendments  were  properly 
allowed,  and  that  there  was  no  error  in  de- 
nying the  postponement  asked,  in  order  that 
additional  evidence  might  be  furnished. 

6.  The  court,  having  found  that  the  por- 
tions of  the  vein  In  controversy  belong  to  the 
plaintiff  by  virtue  of  its  extralateral  rights, 
fixed  In  the  decree  the  perpendicular  planes 
limiting  these  rights  along  the  strike.  To- 
ward the  east  the  limit  was  fixed  at  a  plane 
passing  through  the  point  where  fbe  veins 
depart  from  the  conveyed  portion  through  the 
south  side  line,  294  feet  west  of  the  east  end 
line  of  the  Johnstown,  and  parallel  with  it 
Toward  the  west  the  limit  was  fixed  at  a 
plane  passing  in  the  direction  of  the  line  B, 
P,  until  It  meets  the  plane  of  the  west  end 
line  of  the  Johnstown,  and  thence  in  the  di- 
rection of  that  line  extended.  The  theory 
upon  which  the  latter  plane  was  thus  fixed 
was  that  the  owners  of  the  Johnstown,  In 
fixing  the  end  lines  of  the  surface  boundaries 
of  the  conveyed  portion  as  they  did,  thus  in- 
dicated their  intention  to  convey  to  the  plain- 
tiff all  the  veins  on  their  dip  in  the  same  di- 
rection, and  that,  having  subsequently  con- 
veyed to  the  defendant  the  remainder  of  the 
surface  of  the  claim,  it  obtained  only  such 
portion  of  the  veins  as  was  not  previously 
conveyed.  The  defendant  contends  that  the 
deeds  under  which  the  plaintiff  obtained  title 
do  not  convey  any  extralateral  rishts  at  all. 
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or,  if  they  do,  tbat  sucb  rights  should  be  lim- 
ited to'ward  the  west  by  planes  parallel  with 
the  end  lines  of  the  Johnstown,  passing 
through  the  points  where  the  different  veins 
pass  through  the  end  line  E,  F,  and  extended 
Indefinitely  to  the  south  In  the  direction  of 
the  dotted  lines  L,  M,  and  F,  N. 

The  deeds  In  question  are  one  executed  by 
the  patentees  to  the  plaintiff's  grantors  on 
March  7,  18S3,  and  the  deed  to  the  plaintiff 
from  his  Immediate  grantor  on  January  13, 
1897.  The  former  grants  all  the  right,  title, 
and  Interest  of  the  grrantors  "to  that  certain 
portion,  claim,  and  mining  right,  title,  and 
property,  on  that  certain  ledge,  vein,  lode, 
or  deposit  of  quartz  and  other  rock  in  place, 
containing  precious  metals  of  gold,  silver,  and 
other  metals,  and  situated  in  the  Summit 
Valley  mining  district,  county  of  Silver  Bow, 
and  territory  of  Montana,  and  described  as 
follows,  to  wit"  Then  follows  a  description 
by  metes  and  bounds  of  the  conveyed  portion, 
after  which  the  deeds  continue:  "All  right, 
title,  and  interest  tbat  Is  now  possessed,  to- 
gether with  any  that  may  hereafter  accrue, 
through  application  No.  1,265  made  to  the  U. 
S.  government  by  the  grantors  herein  for  a 
patent  for  lot  No.  173,  together  with  all  the 
dips,  spurs,  and  angles,  and  also  all  the 
metals,  ores,  gold,  sliver,  and  metal  bearing 
quartz,  rock,  and  earth  therein,  and  all  the 
rights,  privileges,  and  franchises  thereto  in- 
cident, appendant,  and  appurtenant,  or  there- 
with usually  had  and  enjoyed."  The  latter 
grants  to  the  plaintiff  all  the  right,  title,  and 
interest  and  estate  of  the  grantor  in  "all  that 
portion  of  the  Jolmstown  quartz  lode  mining 
claim,  designated  as  lot  number  one  himdred 
seventy-three  (173)  in  township  three  (3) 
north,  range  seven  (7)  west,  and  which  is  par- 
ticularly bounded  and  described  as  follows, 
to  wit"  Then  follows  a  description  of  the 
conveyed  portion  by  metes  and  bounds,  re- 
ferred to  in  the  former  deed.  All  reference 
to  metals,  ores,  quartz-bearing  rock,  etc..  Is 
omitted. 

In  determining  the  effect  of  these  convey- 
ances, regard  must  be  bad  not  only  to  the 
terms  employed  In  them  and  the  surrounding 
circumstances,  but  also  to  the  character  of 
the  property  granted.  An  ordinary  convey- 
ance of  agricultural  land  or  of  town  lots  de- 
scribes the  subject  of  the  grant  merely  by 
metes  and  bounds,  as  so  much  of  the  earth's 
surface.  Yet,  without  specific  mention,  the 
grant  Includes  the  right  of  support  from 
lands  adjacent  thereto,  as  well  as  everything 
above  and  beneath  the  surface,  unless,  by  ap- 
posite words  contained  In  it,  some  reserva- 
tion is  made.  These  rights,  conveyed  without 
specific  description,  are  not  mere  incidents, 
but  are  substantive  parts  of  tbat  which  Is 
described,  to  the  extent  that  without  them 
the  subject  of  the  grant  is  not  susceptible 
of  Its  appropriate  use  and  enjoyment;  in 
other  words,  the  rights  conveyed  extend  far 
beyond  the  specific  words  of  description  con- 


tained in  the  deed.     Now,  a  patent   from 
the  United  States  to  a  quartz  claim  oonvers 
everything  which  is  granted  by  an  ordinary 
conveyance  between  private  parties,  and  la 
many  cases  much  more.    If  the  conditions  of 
the  law  have  been  observed,  it  conveys.  In  ad- 
dition to  what  is  found  beneath  the  surface 
described  therein,  all  the  veins,  to  their  ut- 
most depths,  the  tops  or  apices  of  wlilch  are 
found  within  the  surface  granted,  though  they 
so  far  depart  from  the  perpendicular  in  thdr 
descent  into  the  earth  as  to  extend  outside 
of   the  vertical   side   lines   of  such    surface. 
As,  in  a  conveyance  of  agricultural  lands  or 
town  lots,  everything  Is  presumed  to  be  grant- 
ed which  is  necessary  to  the  enjoyment  of  the 
species  of  property,  without  specific  descrip- 
tion, 80  by  a  deed  to  a  quartz  claim,  or  a 
definite  portion  thereof,  as  such,  everything 
necessary  to  the. proper  and  full  enjoyment 
of  that  species  of  property  will  be  presunjed 
to  have  been  conveyed,  unless  there  lie  em- 
ployed specific  words  showing  the  Intention 
of  the  grantor  to  make  some  reservation.    Ez- 
tralateral  rights  are  not  a  mere   incident  at 
appurtenance,  but  a  substantial  part  of  the 
property   itself  which  is  the  subject  of  the 
grant.    They  are  not  susceptible  of  a  more 
definite  description  than  that  contained  In  the 
statute,  which  the  patent  follows,  because  the 
conditions  beneath  the  surface  cannot  l»e  as- 
certained prior  to  the  issuance  of  patent;  but 
we  apprehend  that  they  would  pass  from  the 
government  to  the  grantee  under  a  patent  to 
a  quartz  claim,  as  such,  by  virtue  of  the  pro- 
visions of  the  statute,  even  though  the  patent 
contained  no  express  reference  to  them  what- 
ever.   In  the  first  deed  mentioned,   it  was 
evidently  the  Intention  of  the  grantors  to  grant 
no  less  a  right  than  they  would  themselves 
obtahi  under  the  patent  which  they  had  ap- 
plied for,  because  the  language  expressly  uys 
so.    They   were  conveying  a  portion   of  the 
Johnstown  claim,  biclndlng  a  definite,  fixed 
portion  of  the  apex  of  the  vein  along  its  strike. 
They  must  therefore  be  conclusively  presum- 
ed, In  the  absence  of  words  of  express  reser- 
vation, to  have  intended  to  convey  whatever 
othei:  substantial  property  rights  were  attach- 
ed to  such  portion  of  the  apex.    The  imme- 
diate grantor  of  the  plaintiff  therefore  obtain- 
ed all  the  rights  which  be  would  have  ob- 
tained by  a  patent  directly  to  himself.    The 
second  deed  omits  any  reference  to  the  veins, 
or  the  dips,  spurs,  and  angles  thereof,   bat 
It  iB  apparent  therefrom  that  the  parties  wete 
dealing  with  the  property  as  quartz  mining 
property,— that  is,  as  a  definite  portion  of  Uie 
"Johnstown  quartz  lode  mining  claim";  and, 
from  what  has  already  been  said,  the  pre- 
sumption must  obtain  that  the  grantor  intend- 
ed to  part  with  all  his  right,  title,  Intere^ 
and  estate  therehi,  of  whatever  cliaracter  and 
description.    Hence  the  inevitable  conclusion 
that  the  plaintiff  Is  vested  with  the  rights  ob- 
tained  by   the   patentees    of   the    Johnstown 
claim,  and  have  such  rights  upon  the  retitf. 
Digitized  by  LjOOQ  IC 


Mont) 


MONTANA  ORE  P.  CO.  T.  BOSTON  &  M.  CONSOL.  C.  &  8.  MIN.  CO. 


1125 


extralaterally,  as  belong  to  the  apex  embraced 
wtttaln  tbe  end  lines  of  the  conveyed  portion. 
The  fact  that  the  end  lines  of  the  conveyed 
portion  were  fixed  as  they  were  does  not, 
standing  alone.  Justify  the  conclusion  that  the 
grantors  of  the  plaintiff  intended  thereby  to 
limit  or  control  in  any  way  the  extralateral 
rights  as  between  the  grantees  of  the  different 
portions  of  the  claim. 

Plaintiff  cites  in  support  of  the  decree  tbe 
case  of  Boston  &  M.  Consol.  Coppa*  &  Silver 
Mln.  Co.  V.  Montana  Ore  Purchasing  Co.  (C. 
C.)  88  Fed.  529.  In  that  case  the  deed  of 
March  7,  1883,  was  considered  by  Judge  De 
Haven,  and  the  conclusion  reached  by  him 
is  in  accord  with  the  plaintiff's  contention. 
We  do  not  approve  the  conclusion  reached  by 
Judge  De  Uaven.  It  is  founded  mainly  up- 
on the  case  of  Stlnchfleld  v.  Oillls,  107  Cal. 
86,  40  Pac  98.  In  that  case  it  la  said,  in  part, 
that  'if  tbe  proprietor  of  a  tract  of  mining 
ground,  which  has  been  derived  through  sev- 
eral locations,  should  dispose  of  the  same  in 
parcels,  irrespective  of  the  lines  of  such  loca- 
tions, the  rights  of  his  grantees  would  be 
measured  by  the  terms  of  theh-  deeds."  The 
question  in  the  case  before  us  does  not  seem 
to  have  been  definitely  presented  for  decision 
by  tbe  (acts,  and  what  was  said  therein  was 
apparently  obiter.  In  Richmond  Mln.  Co.  v. 
Eureka  Mhi.  Co.,  103  U.  S.  89,  26  L.  Ed.  557, 
also  cited  by  Judge  De  Haven,  the  point, 
though  adverted  to,  was  not  decided;  the 
facts  showing  that  tbe  plane  of  the  division 
line  agreed  upon  between  the  owners  of  the 
adjacent  mines  was  understood,  at  the  thne 
the  agreement  was  made,  to  extend  down- 
ward toward  the  center  of  tbe  earth.  This 
court  commented  somewhat  upon  tbe  decision 
of  Judge  De  Haven  In  the  Lexington  Case, 
23  Mont.  177,  58  Pac.  Ill,  75  Am.  St.  Rep. 
5ur>.  and  expressed  the  opinion  that  It  is  not 
Bustiiiued  by  the  cases  cited.  We  concede  the 
proposition  that  the  parties  may,  by  express 
or  implied  agreement,  fix  such  boundaries  for 
tbeiuselves  as  they  choose,  and,  further,  that 
conveyances  of  patented  mining  property  by 
private  parties  are  not  controlled  by  any  pro- 
vision of  the  L'nlted  States  mining  laws.  We 
tbink,  nevertheless,  that  In  the  absence  of 
some  express  agreement,  or  one  strongly  im- 
plied from  the  chrcumstances,  surface  bound- 
ary lines  should  not  be  held  controlling. 
There  Is  nothing  in  this  record  to  indicate 
that,  at  the  time  the  first  deed  was  made, 
either  of  the  parties  knew  the  direction  of 
the  dip  of  the  veins;  nor  is  there  any  pre- 
suiuptlon  that  they  had  such  knowledge.  If 
it  be  true  that  they  did  not,  what  intention 
could  they  have  entertained  with  reference 
to  it?  If  the  dip  had  subsequently  been  found 
to  be  to  tbe  north,  then,  according  to  plain- 
tiff's view,  its  rights  would  have  been  of  little 
value,  because  they  would  have  been  cut  off 
entirely  by  tbe  line  E,  F,  extended  toward 
the  north  a  short  distance  beyond  the  north 
line  of  the  Johnstown.    The  possibilities  of  t^e 


situation  will  be  realised  if  we  suppose  all 
the  veins  to  pass  through  the  line  F,  A.  In 
the  absence  of  any  agreement  express  or  im- 
plied, we  think  the  character  of  the  property 
should  control,  and  tjiat  only  such  extralateral 
rights  are  conveyed  as  appertain  to  the  por- 
tion of  the  apex  embraced  within  the  bound- 
aries of  the  conveyed  portion,  bounded  by 
planes  parallel  with  the  end  lines  of  the  claim 
as  patented.  This  theory  seems  to  us  to  be 
entirely  Just  and  at  the  same  time  to  avoid 
the  result  that  would  follow  from  the  view 
contended  for  by  the  plaintiff;  that  is,  that 
the  extralateral  rights  conveyed  are  left  to 
depend  entirely  upon  the  subsequent  ascer- 
tainment of  the  direction  of  the  dip. 

A  suggestion  was  made  during  argument 
that  the  west  end  line  of  the  conveyed  por- 
tion was  fixed  parallel  with  the  east  end  line 
of  the  Rarus  in  a  compromise  arrangement 
in  the  settlement  of  the  conflict  between  tbe 
Rarus  and  the  Johnstown,  and  for  this  reason 
the  decree  is  correct  in  fixing  the  west  end 
line  of  the  conveyed  portion  as  the  proper 
dh-ection  of  plaintiff's  extralateral  rights. 
There  Is  nothing  In  the  record  to  support  the 
conclusion  that  such  a  compromise  was  ever 
made,  except  the  fact  that  the  west  end  Hue 
of  the  conveyed  portion  Is  apparently  parallel 
with  the  east  end  line  of  the  Rarus.  Even 
if  It  were  true,  however,  that  such  a  compro- 
mise was  made,  the  result  would  be  that  both 
end  lines  limitbig  the  extralateral  rights 
would  take  their  dh^ction  from  tbe  east  end 
line  of  the  Rarus,  and  not  from  that  of  the 
Johnstown. 
In  our  opinion,  the  decree  should  be  modl- 
I  fled  so  as  to  fix  the  west  end  planes  In  tbe 
'  direction  of  tbe  line  L,  M,  at  the  points 
where  the  different  veins  pass  through  the 
line  B,  F;  the  plaintiff  conceding  that  this 
is  proper,  if,  upon  a  construction  of  tbe  deeds, 
this  court  concludes  that  tbe  trial  court  erred 
In  fixing  the  west  end  plane  in  the  direction 
of  line  E,  F.  We  do  not  understand  that  the 
court  below  undertook  to  adjudge  any  rights 
as  between  tbe  plaintiff  and  the  owners  of 
the  ground  to  the  east  of  the  Pennsylvania 
claim.  Tbe  decree  has  not,  nor  could  it  have, 
anything  to  do  with  confilcting  rights  beneath 
the  Michael  Devltt  claim,  because  they  are 
not  within  the  issues  in  this  case.  Tbe  line 
fixed  as  to  tbe  direction  of  the  lx>undary 
plane  to  the  east  was  Intended  merely  to 
give  the  direction  of  plaintiffs  rights  beneath 
the  surface  covered  by  the  Pennsylvania 
claim,  and  nothing  more. 

7.  In  the  Judgment  entered  by  the  lower 
court,  the  costs  of  the  action  were  awarded 
to  the  plaintiff.  In  tbe  bill  or  memorandum 
filed  by  plaintiff  under  the  requirements  of 
section  1867  of  the  Code  of  Civil  Procedure, 
there  were  contained  Items,  claimed  as  nec- 
essary disbursements,  amounting  in  the  ag- 
gregate to  $324,134.08.  The  defendant  moved 
the  court,  under  the  provisions  of  that  sec- 
tion, to  tax  the  bill;  objecting  to  many  of  the 
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Items  claimed  as  Illegal.  After  a  hearing  the 
conrt  made  an  order  disallowing  a  portion  ot 
the  bill,  and  directing  Judgment  for  the  bal- 
ance, amounting  to  (265,015.68.  Complaint 
Is  made  that  four  of  tbe  Items  so  charged,  to 
wit,  for  surreys  done  In  preparation  for  trial, 
$1,166.66;  necessary  expenses  for  stenog- 
rapher and  copies,  $1,050.80;  necessary  mod- 
els used,  $3,424.41;  and  for  development  work 
done  in  preparation  for  trial,  and  for  min' 
ing  supplies,  $258,373.01,— were  not  taxable 
as  costs,  and  should  have  been  disallowed. 
We  thlnli  this  contention  is  Just.  Costs,  as 
costs,  were  not  recoverable  at  tbe  common 
law.  HIbbard  v.  Tomlinson,  2  Mont  220; 
Orr  V.  Ilaskell,  Id.  850.  Under  the  rule  which 
has  always  prevailed  In  this  Jurisdiction,  no 
costs  can  be  allowed  either  party,  except 
such  as  are  provided  for  by  statute.  Under 
this  rule,  we  must  look  to  the  statute  in  or- 
der to  determine  whether  the  Items  In  ques- 
tion are  chargeable.  Section  1866  of  the 
Code  of  Civil  Procedure  declares:  "A  party 
to  whom  costs  are  awarded  In  an  action  Is 
entitled  to  Include  In  his  bill  of  costs,  bis 
necessary  disbursements  as  follows:  The  le- 
gal fees  of  witnesses.  Including  mileage,  of 
referees  and  other  officers;  the  expenses  of 
taking  depositions;  the  legal  fees  for  publica- 
tion when  publication  is  directed;  the  legal 
fees  paid  for  filing  and  recording  papers  and 
certified  copies  thereof  necessarily  used  In  the 
action  or  on  the  trial;  the  legal  fees  paid 
stenographers  for  per  diem  or  for  copies;  the 
reasonable  expenses  of  printing  papers  for  a 
hearing  when  required  by  a  rule  of  court; 
the  reasonable  expenses  of  making  transcript 
for  the  supreme  court;  the  reasonable  ex- 
penses for  making  a  map  or  maps  if  required 
and  necessary  to  be  used  on  trial  or  hearing; 
and  such  other  reasonable  and  necessary  ex- 
penses as  are  taxable  according  to  the  course 
and  practice  of  the  court,  or  by  express  pro- 
vision of  law."  Such  Items  as  those  charged 
for  models,  for  surveys,  and  for  development 
work  done  In  preparation  for  trial  are  not 
specifically  mentioned  among  those  enumer- 
ated In  this  section.  They  are  therefore  not 
taxable,  unless  they  fall  within  the  purview  of 
the  last  clause,  allowing  "such  other  reasona- 
ble and  necessary  expenses  as  are  taxable  ac- 
cording to  the  course  and  practice  of  tbe  court, 
or  by  express  provision  of  law."  Evidence  was 
Introduced  at  the  hearing  touching  the  course 
and  practice  of  courts  in  this  connection. 
None  of  this,  however.  Justifies  the  conclu- 
sion that  it  has  become,  by  positive  rule  or 
custom,  tbe  course  and  practice  of  tbe  court 
in  the  Second  district,  or  in  any  other  dis- 
trict in  this  state,  to  tax  any  such  items;  nor 
has  our  attention  been  called  to  any  express 
provision  of  law  on  the  subject  The  courts 
may  establish  their  own  course  and  practice 
by  rules  not  inconsistent  with  law.  Code 
Civ.  Proc.  S!  Ill,  112.  If  reasonable  in  their 
requirements,  and  tmiform  in  application, 
they  have  the  same  force  as  a  statute.    A 


rule  touching  the  costs  referred  to  in  tbe  last 
clause  of  the  statute  supra,  so  far  as  they  are 
not  governed  by  other  express  provisions  of 
law,  would  perhaps  fall  within  the  purview 
of  this  power.  Until  such  rule  has  been  es- 
tablished, or  until  by  custom  it  has  become 
the  rule  to  allow  them,  they  cannot  be  taxed. 
But  it  is  said  by  counsel  for  the  pUUntUT  that 
all  of  these  disbursements  were  necessary, 
and  shonld  l>e  allowed,  at  tbe  discretion  of 
the  court,  under  a  liljeral  construction  of  the 
section  of  the  statute  quoted.  Tbe  argument 
based  upon  necessity  might  with  propriety 
be  addressed  to  tbe  legislative  branch  of  the 
government  Courts,  however,  are  bound  by 
the  statute,  no  matter  what  may  be  the 
necessities  of  the  case,  and  may  not  go  be- 
yond its  express  provisions.  It  may  be  with- 
in the  power  of  the  legislature  to  lodge  the 
whole  matter  of  costs  in  the  discretion  of  tbe 
courts,  but  until  it  does  so  they  have  no  dis- 
cretion in  adjudging  them,  except  In  the  dass 
of  cases  mentioned  in  sections  18S3  and  18S5 
of  tbe  Code  of  Civil  Procedure,  among  wlildi 
the  present  case  does  not  fall. 

It  is  also  said  that  the  models  used  at  tbe 
trial  to  Illustrate  the  evidence  and  conten- 
tions of  the  parties  are  in  fact  maps,  and  tlie 
necessary  expenses  of  preparing  them  should 
be  allowed  as  for  maps  "required  and  neces- 
sary to  be  used  on  the  trial  of  the  hearing." 
A  map  Is  a  drawing  upon  a  plane  surface 
representing  a  part  of  the  earth's  surface, 
and  the  relative  position  of  objects  thereon. 
It  may  also  be  so  drawn,  as  was  tbe  case 
here,  to  show  the  geological  structure  and 
other  physical  facts  necessary  to  a  complete 
understanding  of  the  matter  at  issue.  A 
model  Is  a  fac  simile  In  three  dimensions,— 
a  reproduction  In  miniature  of  the  object  un- 
der Investigation.  The  one  in  controversy 
here  is  a  miniature  reproduction  1&  three  di- 
mensions of  the  underground  workings  of  de- 
fendant's mine,  showing  the  shafts,  tunnds, 
drifts,  cross-cuts,  etc.,  in  all  their  details. 
From  its  very  nature,  it  does  not  fall  within 
any  deflnitlon  of  the  word  "map,"  and  it  is 
a  misapplication  of  tbe  term  to  call  it  a  map, 
though  It  may  far  better  serve  the  purpose  in 
hand. 

For  some  reason  not  explained,  the  official 
stenographer  did  not  attend  the  trial,  and  by 
agreement  each  party  employed  its  own  ste- 
nographer to  report  tbe  evidence.  This  was 
done  by  consent  of  the  court  and  both  of  the 
stenographers  thus  employed  took  the  oath 
required  by  law  of  official  stenographers 
The  item  charged  for  expenses  for  stenog- 
rapher and  copies  Is  made  up  of  per  diem 
paid  by  the  plaintiff  to  Its  own  employ^  and 
for  copies  of  the  evidence  furnished  by  him 
to  the  plaintiff's  counsel  from  day  to  day  to 
aid  ttaem  In  the  examination  of  witnesses. 
It  Is  contended  by  counsel  for  plaintiff  that 
this  item  Is  properly  chargeable  under  the 
bead  of  "le^l  fees  paid  stenographers  for 
per  diem  or  for  copl-'S."    The  per  diera  r<v 
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forred  to,  however,  Is  the  legal  fee  paid  by 
encli  party  at  the  beginning  of  the  trial,  un- 
der section  374  of  the  Code  of  Civil  Pro- 
cedure, and  the  copies  mentioned  are  such  as 
are  provided  for  in  section  373,  to  be  used  in 
tbe  preparation  of  bills  of  exception  or  state- 
ments on  motion  for  a  new  trial.  Legal  fees 
are  such  as  are  fixed  by  law,  and  there  is  no 
requirement  of  law  to  pay  stenographers' 
fees,  except  in  the  section  cited,  fixing  fees 
to  l>e  paid  to  official  stenographers  appointed 
by  the  court  under  authority  of  section  370. 
All  Items  complained  of  must  therefore  be 
disallowed. 

In  order  to  present  tbe  matter  of  costs  to 
this  court,  the  defendant  reserved  its  excep- 
tions to  the  order  taxing  costs,  and  made  the 
bin  embodying  them  a  part  of  the  record  on 
appeal  from  the  judgment.  It  also  took  an 
independent  appeal  from  the  order  taxing 
costs.  The  questions  involved  are  properly 
reviewable  on  tbe  appeal  from  the  Judgment. 
An  appeal  does  not  lie  from  the  order.  Mur- 
ray V.  Railway  Co..  27  Mont.  — ,  67  Pac. 
C25.  The  appeal  from  this  order  is  there- 
fore dismissed. 

The  order  denying  a  new  trial  is  affirmed. 
The  cause  Is  remanded,  with  directions  that 
tbe  court  below  modify  the  decree  by  disal- 
lowing the  items  of  costs  complained  of,  and 
by  limiting  the  extent  of  the  plalntifTs  ex- 
tralateral  rights  toward  tbe  west  by  fixing 
the  west  boundary  planes  In  the  direction  of 
tbe  line  L,  M,  as  indicated  on  diagram  1,  at 
the  points  where  the  diCFerent  veins  pass 
through  the  line  E.  F.    When  so  modified, 


the  decree  will  be  affirmed.  Tbe  defendant 
win  recover  one-half  of  the  costs  of  appeal. 
Modified  and  affinncd. 

MILBUKN,  J.  1  concur  In  the  opinion 
of  the  Chief  Justice,  and  in  the  conclusions 
reached  and  stated  by  him.  As  to  the  mat- 
ter of  the  right  of  trial  by  Jury,  I  am,  a§  he 
Is,  of  the  opinion  that,  when  the  constitution 
was  framed  and  adopted,  the  framers  there- 
of and  the  people  were  supposed  to  know 
what  the  then  right  of  trial  by  Jury  was,  and 
tbe  provision  of  tbe  Instrument  referred  to 
was  adopted  with  its  meaning  to  be  under- 
stood in  the  light  of  the  law  as  to  the  right 
of  trial  by  Jury  as  adjudicated  at  the  time 
of  such  adoption.  Nothing  in  the  opinion  or 
conclusions  of  the  Chief  Justice  should  be 
understood  as  Invading  the  right  of  the  peo- 
ple to  trial  by  Jury  as  they  had  it  at  the  time 
of  tbe  adoption  of  tbe  constitution,  and  this 
case  may  be  only  a  precedent  as  to  what  the 
law  affecting  such  right  shall  be  under  cir- 
cumstances similar  to  those  appearing  In  the 
record  of  the  appeal  now  here  decided. 

PIGOTT,  J.  Trial  by  Jury  of  the  legal 
title  to  the  ore  bodies  in  controversy  was,  as 
I  l)elleve,  a  matter  of  right.  For  this  rea- 
son I  dissent  from  the  conclusion  announced 
in  paragraph  numbered  2  of  the  foregoing 
opinion,  and  sliail,  if  other  duties  permit 
hereafter  express  my  views  upon  the  sub- 
ject. With  this  very  Important  exception,  I 
agree  with  the  results  reached  upon  the 
other  questions  considered  In  the  opinion. 
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ABLEN  T.  PEDRO  et  al.  «.  P.  924.)  (Su- 
preme Coart  of  California.  Dec.  29,  1902.) 
Department  2.  Appeal  from  superior  court, 
Tuolumne  county;  G.  W.  Nicol.  Judge.  Suit  by 
W.  H.  Allen  aifuinst  Manuel  I'edro  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
Affirmed.  E.  W.  Holland,  for  appellant.  F. 
W.  Street,  for  respondents. 

COOPER,  C.  The  defendants'  demurrer  to 
the  complaint  wag  sustained,  plaintiff  declined 
to  amend,  and  Judgment  was  entered  for  de- 
fendants. This  appeal  is  from  the  judgment, 
and  presents  the  sole  question  as  to  the  ruling 
on  the  demurrer.  The  action  was  brought  to 
enjoin  defendants  from  mining  upon  certain 
lands,  claimed  by  plaintiff,  pending  proceedings 
instituted  in  the  United  States  land  office  for 
the  purpose  of  having  it  there  determined 
whether  the  land  is  agricultural  or  mineral  in 
character.  A  temporary  injunction  was  grant- 
ed, which  was  afterwards  dissolved  on  motion 
of  defendants.  A  separate  appeal  was  taken  to 
this  court  from  the  order  dissolviDg  the  injunc- 
tion, and  the  order  affirmed  here.  Allen  t.  Pe- 
dro, 68  Pac.  99.  In  affirming  the  order  this 
court  said:  "It  is  not  necessary  to  consider  re- 
spondents' contention  that  a  court  of  equity 
will  never  interfere  by  injunction  in  a  case 
pending  in  another  tribunal,  where  it  has  no 
jurisdiction  to  take  hold  of  the  entire  matter 
in  dispute  and  settle  the  ultimate  rights  of  the 
parties,  which,  it  is  admitted,  the  court  would 
have  no  jurisdiction  to  do  in  the  case  at  bar. 
It  is  sufficient  to  say  that,  conceding  such  ju- 
risdiction, it  must  at  least  appear  from  the  com- 
plaint that  plaintiff  has  a  title  which  is  being 
litigated  in  the  other  tribunal;  and  this  fact 
does  not  appear  in  the  complaint  in  the  case 
at  bar.  It  merely  appeai-s  that  plaintiff  had 
made  application  in  the  state  land  office  of 
California  to  purchase  a  part  of  section  14  in  a 
certain  township,  had  made  poyment  of  the 
proper  fee  for  such  application;  and  had  re- 
ceived a  certificate  of  such  payment  from  the 
surveyor  general  of  the  state.  The  land  is  not 
a  school  section,  nor  does  it  appear  that  the 
state  had  any  title  to  it  whatever.  If  plain- 
tiff sought  to  get  the  laud  as  lieu  land,  he  ac- 
quired no  title  from  the  state,  because  the  lat- 
ter could  get  no  title  until  the  land  had  been 
selected,  and  the  selection  approved  by  the 
United  States  land  department,  and  the  land 
listed  to  the  state  (Roberts  v.  Gebhart,  104  Cal. 
67,  37  Pac.  782);  and  there  is  no  averment  or 
pretense  that  this  had  been  done  in  the  case  at 
bar.  Plaintiff,  therefore,  did  not  present  facts 
which  would  have  entitled  him,  under  any  view, 
to  the  injunction  prayed  for."  The  decision 
quoted  disposes  of  the  question  here,  and  the 
demurrer  was  properly  sustained.  The  judg- 
ment should  be  affirmed. 

We  concur:    CHIPMAN,  C;  SMITH,  0. 

PER  CURIAM.  For  the  reasons  given  in  the 
foregoing  opinioD,  the  judgment  is  affirmed. 


CRANE'S  GULCH  MIN.  CO.  v.  SCHERBR 
et  al.  tSac.  956.)  (Supreme  Court  of  Califor- 
nia. Nov.  18,  1902.)  Department  2.  Appeal 
from  superior  court.  El  Dorado  county;  M.  P. 
Bennett,  Judge.  Action  by  the  Crane's  Gulch 
Mining  Company  against  Joseph  Scherer  and 
others.  There  was  judgment  for  plaintiff,  and 
defendants  appeal  from  an  order  denying  their 
motion  for  a   new   trial.    Affirmed.    Tabor  & 


Tabor,  for  appellants.    Lindley  ft  Eickhoff  and 
Williams  &  Witmer,  for  respondent. 

McFAItLAND,  J.  This  U  an  appeal  by  de- 
fendants from  an  order  denying  their  motioB 
for  a  new  trial.  The  defendants  also  took  an 
appeal  from  the  judgment,  which  appeal  has 
been  decided  by  this  court;  the  judgment  being 
affirmed.  134  Cal.  350,  66  Pac.  487,  86  Am. 
St.  Rep.  279.  The  decision  in  the  latter  appeal 
is  determinative  of  the  present  appeal  adverse- 
ly to  appellants.  The  action  is  to  quiet  title 
to  a  certain  patented  placer  mining  claim,  and 
appellants'  defense  rests  entirely  upon  the  as- 
serted facta  that  since  the  date  of  the  patent 
to  the  placer  claim  they  located  certain  quarts 
claims  within  the  lines  of  the  placer  patent; 
that  the  lodes  upon  which  they  made  their  loca- 
tions were  known  to  exist  at  the  date  of  the 
patent;  and  that  therefore,  under  the  act  of 
congress  of  May  lU,  1872,  their  said  quarts  lo- 
cations are  excepted  from  the  patent  to  the 
placer  mine.  But,  although  respondent's  pat- 
ent was  issued  a  few  months  after  the  passage 
of  said  act  of  congress,  application  for  the  pat- 
ent and  final  proof,  payment,  and  entry  were 
before  the  date  of  that  act;  and  for  this  rea- 
son it  was  decided,  in  the  appeal  from  the 
judgment  above  referred  to,  that  respondent'i 
right  to  his  placer  claim  was  not  affected  by 
the  said  act  of  1872,  but  was  governed  bj  the 
law  as  it  stood  at  the  time  of  payment  and 
entry,  under  which  the  title  was  complete  and 
free  from  any  exception  of  lodes,  veina,  or 
rock  in  place  within  the  patented  lines,  whether 
known  or  unknown  at  the  date  of  the  patent 
This  being  so,  all  other  points  made  by  ap^l- 
lants  on  the  appeal  from  the  order  denying 
their  motion  for  a  new  trial  are  ImmateriaL 
The  order  appealed  from  is  affirmed. 

We  concur:    HENSHAW,  J.;  TEMPLE,  J. 


HILDRETH  v.  MONTECITO  CREEK  WA- 
TER CO.  (U  A.  1,113.)  (Supreme  Court  of 
California.  Nov.  6,  1902.)  Department  1.  Ap- 
peal from  superior  court,  Santa  Barbara  coun- 
ty; W.  S.  Day,  Judge.  Suit  by  Edward  HU- 
dreth  against  the  Montecito  Creek  Water  Com- 
pany. From  an  order  refusing  to  dissolve  an 
injunction  issued  on  verified  complaint,  defend- 
ant appeals.  Affirmed.  G.  H.  Gould,  for  ap- 
pellant.   Canfield   &  Starbnck,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  an 
order  refusing  to  dissolve  an  injunction  iasned 
on  verified  complaint.  The  sole  ground  of  the 
motion  is  the  alleged  insufficiency  of  the  com- 
plaint, a  point  that  has  been  considered  and  de- 
termined adversely  to  the  appellant  in  the  case 
of  the  same  titie  (L.  A.  1,256),  just  decided. 
70  Pac.  672.  The  judgment  must  therefore  be 
affirmed,  on  the  authority  of  that  decision;  and 
it  is  so  ordered. 


LOWE  V.  WEST.  (L.  A.  1,052.)  (Supreme 
Court  of  California.  Sept.  11,  1902.)  Depart- 
ment 2.  Appeal  from  superior  court,  Los  An- 
geles county;  D.  K.  Trask,  Judge.  Action  by 
T.  S.  C.  Lowe  against  Andrew  P.  West.  Judg- 
ment for  defendant.  Plaintiff  appeals.  Re- 
versed. Lynn  Helm,  for  appellant.  F.  W.  Bur- 
nett, for  respondent. 

PER  CURIAM.  Upon  the  authority  of 
Lowe  V.  Ozroun  (L.  A.  1,053,  this  day  decided) 
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TO  Pac.  87,  the  jadgmeot  appealed  from  herein 
is  reversed,  with  du-ections  to  the  court  below 
to  overrule  the  demurrer  to  the  complaint. 


OSGOOD  T.  LOS  ANGELES  TRACTION 
CO.  et  al.  (L.  A.  1,1(53.)  (Supreme  Court  of 
Caliromia.  Sept  13,  1902.)  Department  2. 
Appeal  from  superior  court,  Los  Angeles  conn- 

g-,  Lucien  Shaw,  Judge.  Action  by  Kate  F. 
sgood  against  the  L.os  Angeles  Traction  Com- 
pany and  another.  From  a  judgm^t  tor  plain- 
tiff, the  traction  company  appeals.  Affirmed. 
E.  E.  MiUekin,  for  appellant.  Nathan  Newby, 
for  respondent. 

PER  CURIAM.  The  pleadings  and  proceed- 
ings at  the  trial  of  this  case  and  the  evidence 
present  the  same  questions  as  were  involved  in 
Osgood  V.  Same  Parties  (L.  A.  No.  1,1B2,  this 
day  decided)  70  Pac.  109.  The  same  instruc- 
tion as  to  presumption  of  negligence  was  given 
in  both  eases.  On  the  authority  of  L.  A.  No. 
1,102,  the  Judgment  and  order  are  affirmed. 


RUB  T.  QUINN  et  al.  (L.  A.  1,223.)  (Su- 
preme Ckiurt  of  California.  Nov.  19,  19020  In 
banc.  Appeal  from  superior  court,  San  Diego 
county;  E.  S.  Torrance,  Judge.  Action  by  Nel- 
lie Rue  against  John  Quinn  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  Re- 
versed. Steams  &  Sweet,  for  appellant.  Col- 
lier &  Smith,  for  respondents. 

PER  CURIAM.  This  cause  involves  the 
same  questions  and  issues  as  Rue  v.  Quinn  (L. 
A.  839,  this  day  decided)  70  Pac.  732;  and,  up- 
on the  authority  thereof,  the  order  herein  ap- 
pealed from  is  reversed. 


SOUTHERN  CALIFORNIA  MOUNTAIN 
WATER    CO.    V.    LINCOLN    UNIVERSITY. 

8 J.  A.  1,093.)  (Supreme  Court  of  California. 
ct.  18,  1902.)  Department  2.  Appeal  from 
superior  court,  San  Diego  county;  E.  8.  Tor- 
rance, Judge.  Action  by  the  Southern  Cali- 
fornia Mountain  Water  Company  against  the 
Lincoln  University.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed.  Titus  & 
Shaw,  for  appellant.  C.  H.  Rippey,  for  re- 
spondent. 

HEXSHAW,  J.  This  action  was  brought 
to  settle  conflicting  claims  to  real  estate,  the 
land  involved  being  a  portion  of  the  Jamul 
Rancho,  which,  under  proceedings  in  probate  in 
the  estate  of  Henry  id.  Burton,  deceased,  had 
been  by  the  probate  court  set  apart  as  a  home- 
stead to  his  widow.  The  history  of  the  title 
to  the  Jamul  Rancho  will  be  found  set  forth  in 
the  case  of  McDonald  v.  McCoy,  121  Cal.  55, 
63  Pac.  421.  Therein  also  will  be  found  the 
law  determining  title  to  the  rancho  in  so  far 
as  in  any  case  such  title  may  depend  upon  the 
same  facts  set  forth  in  that  decision.  In  Mc- 
Donald V.  McCoy  it  is  held  that  title  by  patent 
from  the  United  States  vested  in  the  named 
widow  and  two  children  of  Henry  S.  Burton 
absolutely  and  free  from  any  trust  attaching  to 
the  estate  of  the  deceased  husband  and  father. 
As  a  necessary  corollary  to  this,  the  .Tamul 
Rancho  formed  no  part  of  the  estate  of  Henry 
S.  Burton,  deceased,  and  the  court  in  probate 
was  powerless  to  administer  upon  it.  The  wid- 
ow and  children  had  executed  a  mortgage  upon 
the  rancho  to  Maurice  Dore.  That  mortgage 
bad  been  foreclosed,  and  the  IcRal  title  to  the 
rancho  had  passed  to  Leach  and  Capron,  who 
in  turn  had  executed  a  mortgage  upon  the 
vchole  rancho  to  one  Bayley,  the  agent  of  Dore. 
The  title  in  turn  acquired  after  proceedings  in 
foreclosure  and  sale  under  the  Bayley  mortgage 
was  the  foundation  of  plaintifFs  claim  in  Mc- 
Donald V.  McCoy;  the  defendants  in  that  ac- 


tion claiming  title  through  a  probate  sale  of  a 
portion  of  the  rancho  made  by  order  of  court 
In  the  administration  of  the  estate  of  Burton. 
In  the  present  case  plaintifTs  claim  rests  up- 
on the  same  foundation;  he  having  become 
grantee  of  the  sheriff's  deed  under  execation 
and  sale  following  the  foreclosure  of  tiie  Bay- 
ley  mortgage.  Defendant's  title  rests  for  its 
sufficiency  upon  the  validity  of  the  proceedings 
and  order  of  the  probate  court  in  the  estate  of 
Henry  Burton  setting  aside  the  land  in  ques- 
tion to  the  widow  as  her  homestead.  While 
the  parties  to  this  action  are  different  parties 
from  those  in  McDonald  v.  McCoy,  the  evi- 
dence introduced  in  their  respective  deraign- 
ments  of  title,  for  all  purposes  necessary  to  the 
consideration  of  the  questions  here  involved,  is 
practically,  if  not  absolutely,  identical  with  the 
evidence  which  was  before  the  court  in  Mc- 
Donald V.  McCoy.  It  consisted  of  copies  of  the 
proceedings  before  the  land  commissioners,  the 
affidavits  of  the  parties  in  interest,  and  the 
orders  and  decrees  of  the  United  States  courts 
in  determining  title,  and  the  patent  which  fol- 
lowed such  determination.  In  the  briefs  of 
counsel  in  this  case  much  argument  is  indulged 
in  pro  and  con,  both  as  to  the  effect  of  the 
decision  in  McDonald  v.  McCoy  upon  the  case 
at  bar,  and  as  to  the  soundness  of  that  decision 
in  malcing  the  law  of  the  general  title  of  the 
rancho.  A  re-examination  of  the  latter  ques- 
tion serves  but  to  contirm  this  court  in  the  opin- 
ion expressed  in  McDonald  v.  McCoy.  As  to 
the  former  proposition,  the  evidence  in  the  case, 
as  has  been  said,  being  to  all  intents  and  pur- 
poses identical  with  the  evidence  in  the  former 
case,  no  doubt  can  be  entertained  but  that  title 
to  the  land  in  controversy  is  in  plaintiff,  and, 
indeed,  much  of  counsel's  argument  is  made 
unnecessary  by  the  actual  finding  of  the  court 
that  the  legal  title  to  the  land  in  dispute  is  in 
fact  in  plaintiff.  The  court  not  only  so  found, 
but  found,  m  addition,  against  all  the  many 
defenses  raised  by  the  defendants,  saving  one. 
This  defense  sets  forth  at  length  the  proceed- 
ings before  the  land  commissioners  in  the  Unit- 
ed States  courts  by  which  patent  issued  to  the 
Burtons;  sets  forth  the  proceedings  in  probate 
upon  the  estate  of  Burton,  whereby  the  land 
was  set  apart  as  a  homestead,  and  certain  judg- 
ments and  decrees  in  different  actions  affecting 
the  title,  all  of  which  judgments  were  reviewed 
in  McDonald  v.  McCoy;  and,  to  summarize,  it 
pleads  that  the  Burtons  under  the  patent,  and 
those  who  deraigned  title  through  and  under 
them  by  means  of  the  Dore  mortcape,  including 
the  plaintiff,  held  at  the  most  but  the  bare,  naked, 
legal  title  to  the  rancho,  in  trust  for  the  own- 
ers of  the  beneficial  and  equitable  title  to  the 
rancho,  which  rancho  was  a  part  of  the  estate 
of  Herl)ert  S.  Burton,  deceased.  The  trial 
court  adopted  this  view,  and  held  and  decreed 
that  there  was  a  complete  equitable  title  in  the 
defendant  to  the  land  in  question.  Its  equity, 
so  far  as  is  disclosed  by  the  record,  amounts  to 
this,  and  no  more:  that  it  paid  full  value  for  the 
land  upon  the  conviction  and  under  the  belief 
that  a  good  title  was  conveyed  to  Mrs.  Burton 
by  the  order  and  decree  of  the  court  in  pro- 
bate setting  the  land  apart  to  her  as  a  home- 
stead. Of  course,  this,  standing  alone,  is  not  a 
sufficient  etjuity  to  draw  to  it  the  legal  title,  and 
the  only  other  conclusion  that  can  be  reached 
is  that  the  court  must  have  adopted  the  view 
that  the  Burtons,  under  their  patent,  did  take 
title  to  the  land  in  trust  for  all  the  heirs  of  the 
estate  of  Henry  S.  Burton,  deceased,  and  that 
the  rancho  was  therefore  properly  administer- 
ed upon  and  disposed  of  by  the  court  in  pro- 
bate. But  this  view  is  at  absolute  variance 
with  the  reasoning  set  forth  and  the  conclu- 
sion reached  in  McDonald  v.  McCoy,  121  C!al. 
72,  53  Pac.  421.  The  judgment  and  order  must 
therefore  be  reversed  and  the  cause  remanded. 
We  concur:    McFARLAND,  J.;  TEMPLE, 
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BALLARD  t.  BOARD  OP  COM'RS  OF 
PHILLIPS  COUXTV.  (Court  of  Appeals  of 
Colorado.  Sept  8,  1902.)  Krror  to  Phillips 
eouuty  court.  Action  by  John  G.  Ballard 
against  the  board  of  commissioners  of  Phillips 
county.  Judgment  for  defendant  PlainUfE 
bi'ings  error.  AiDrmed.  W.  D.  Kelsey,  for 
plaintiff  in  error.  J.  S.  Bennett  for  defendant 
m  error. 

WILSON,  P.  J.  The  facts  are  the  same  and 
the  same  questions  are  inTolved  as  in  a  case 
decided  by  this  court  at  its  recent  Januair 
term.  Chapman  v.  Board,  68  Pac.  134.  Bal- 
lard, the  plaiutiCF  in  this,  was  the  assignee  of 
Chapman,  who  was  the  plaintiff  .in  the  other. 
Suit  in  each  case  was  to  recover  a  part  of  the 
salary  alleged  to  be  due  to  Chapman  by  Phil- 
lips county  as  superintendent  of  irrigation  for 
water  division  No.  1.  The  controlling  issue  to 
be  determined  in  each  case  was  whether  Phil- 
lips count:;^  was  embraced  within  the  limits  of 
water  division  No.  1,  as  defined  by  statute. 
This  there  was  an  entire  failure  to  show;  in 
fact,  all  of  the  evidence  introduced  was  to  the 
contrary.  It  did  not  appear  that  any  lands  in 
Phillips  county  were  irrigated  by  water  from 
any  of  the  streams  mentioned  in  the  statutes 
defining  the  limits  of  the  district  or  division. 
For  this  reason  the  judgment  will  be  affirmed. 
Affirmed. 


GERMAN  NAT.  BANK  OF  DENVER  et  al. 
V.  WILBRAHAM  et  al.  (Court  of  Appeals  of 
Colorado.  Sept.  8,  1902.)  Error  to  district 
court,  Arapanoe  county.  Action  by  D.  Sulli- 
van and  another,  partners  as  D.  Sullivan  &  Co., 
against  the  German  National  Bank  of  Denver 
and  others.  Judgment  in  favor  of  defendant 
Josno  U.  Wilbraham  against  defendant  bank, 
and  it  and  its  receivers  bring  error.  Reversed. 
A.  B.  Seaman  and  U.  S.  Silverstein,  for  plain- 
tiffs in  error.  Oscar  Reuter,  for  defendant  in 
error  Wilbraham.  H.  D.  IngersoU  and  W.  L. 
Dayton,  for  defendants  In  error  D.  Sullivan  & 
Co. 

WILSON,  P.  J.  The  proceedings  and  judgment 
of  the  district  court  brought  up  for  review  by 
this  case.  No.  2,142  on  our  docket,  are  identical 
with  those  brought  up  on  appeal  in  No.  2,141, 
entitled  Sullivan  v.  Bank.  70  Pac.  162,  and 
which  we  have  just  decided.  There  was  but 
one  suit  in  the  district  court,  and  in  the  two 
appellate  proceedings  here  pending  the  plead- 
ings, record,  and  evidence  are  the  same.  D. 
Sullivan  &  Co.,  who  were  plaintiffs  in  the  trial 
court  and  against  whom  judgment  was  render- 
ed, brought  tne  case  here  on  appeal.  The  Ger- 
man National  Bank  of  Den»'er,  which  was  one 
of  the  defendants  in  the  district  court,  and 
against  whom  judgment  wos  also  rendered  In 
favor  of  its  codefendant  Wilbraham,  brought 
the  case  here  on  error.  Our  determination  of 
the  appeal  is  decisive  of  this  case.  For  the 
reasons  there  given  in  onr  opinion,  the  jQdgment 
herein  will  be  reversed.    Reversed. 


STATE  T.  SIMPSON.  SAME  v.  HILL. 
SAME  T.  REED.  (Supreme  Court  of  Idaho. 
Dec.  13,  1902.)  Lewis  Simpson,  Ed.  Hill,  and 
Cibarles  H.  Reed  were  separately  convicted  of 
the  offense  of  driving  sheep  into  the  state,  and 
appeal.    Affirmed. 

SULLIVAN,  J.  In  the  above-entitled  cases, 
Nos.  813-815,  the  defendants  were  convicted 
of  the  offense  of  driving  sheep  into  the  state  of 
Idaho  in  violation  of  the  quarantine  law  of  the 
state,  and  appealed  to  this  court.  As  the  iden- 
tical questions  involved  in  these  cases  have 
been  considered  and  decided  at  this  term  in 
the  case  of  State  v.  Keller,  70  Pac.  1031,  on 


the  authority  of  that  case,  the  judgments  of  the 
ti-ial  courts  in  the  above  cases  are  affirmed. 
Costs  are  awarded  to  the  state. 

QUARLES,  0.  J.,  and  STOCKSLAGER,  J, 
concur. 


ATCHISON,  T.  &  S.  F.  RT.  (30.  t.  LIG- 
GETT. (Supreme  Court  of  Kansas.  Oct  11, 
1902.)  In  banc.  Error  from  district  court 
Kingman  county;  I'.  B.  Gillett,  Judge.  Action 
by  .f.  S.  Liggett  against  the  Atchison,  Topdca 
&  Santa  FS  Itailway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Affirmed. 
A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in  er- 
ror.   C.  W.  Falrchild,  for  defendant  in  error. 

PER  CURIAM.  The  facU  and  qnestiona  of 
law  involved  in  this  case  are  exactly  the  same 
as  those  involved  in  the  case  of  Railway  Co. 
V.  Morris  (No.  12,758)  70  Pac.  651.  Both  cases 
were  submitted  and  argued  together.  The  judg- 
ment of  the  court  below  is  aMnaei,  open  the 
authority  of  that  case. 


BROWN  V.  GARFIELD  TP.  ^opreme 
Court  of  Kansas.  Oct  11,  1902.)  In  banc 
Error  from  district  court,  Finney  county;  Wm. 
Easton  Hutchison,  Judge.  Action  between 
Channing  J.  Brown  and  the  township  of  Gar- 
field, Finney  county.  From  the  judgment  Brown 
brings    error.    Reversed.    Milton    Brown,     for 

Slaintiff  in  error.    H.  F.  Mason,  for  defendant 
1  error. 

PER  CURIAM.  There  is  no  substential  dif- 
ference between  this  case  and  School  Dist 
No.  5  V.  First  Nat.  Bank  of  Wabash,  63  Kan. 
608,  60  Pac.  630,  and  other  like  cases  recently 
decided.  The  judgtneut  of  the  court  below  was 
contrary  to  this  view,  and  U  accordingly  sus- 
tained a  demurrer  to  a  petition  on  the  ground 
that  the  statute  of  limitations  had  barred  the 
claims  sued  on.  Its  ruling  is  therefore  reversed, 
with  directions  to  overrule  the  demnrrer. 


CITY  OF  lOLA  V.  ACRIOS.*  (Supreme  Court 
of  Kansas.  Dec.  6,  1902.)  In  banc.  Error 
from  district  court,  Allen  county;  L.  Stillwell. 
Judge.  Action  between  the  city  of  lola  and 
Nelson  F.  Acres.  l<>om  the  judgment  the  dty 
brings  error.  Affirmed.  Travis  Morse,  for 
plaintiff  in  error.  Thompson  &  Thompson,  for 
defendant  in  error. 

PER  CURIAM.  The  contention  in  this  case 
arises  over  the  question  whether  a  certain  strip 
of  land  within  the  city  of  lola  is  or  is  not  a 
public  street.  The  court  below  found  that  it 
was  not.  It  is  not  claimed  that  it  is  a  street 
by  condemnation.  It  is  clear  that  it  is  not  a 
street  by  prescription.  The  court  found  from 
the  disputed  evidence  that  it  was  not  a  street 
either  by  statutory  or  common-law  dedication 
Much  evidence  was  Introduced  pro  and  con  up- 
on this  proposition.  We  cannot  say,  from  ft. 
that  the  intention  of  the  owner  to  so  dedicate 
was  clearly  and  unequivocally  shown,  which  is 
the  dignity  to  which  such  evidence  must  arise 
before  a  court  is  justified  in  so  finding.  State 
V.  Adkins,  42  Kan.  203,  21  Pac  1060.  The 
Judgment  of  the  court  below  will  be  affirmed. 


CITY  OF  MANHATTAN  t.  HOLBERT. 
(Supreme  Court  of  Kansas.  Nov.  8,  1902.)  In 
banc.  Appeal  from  district  court  Riley  coun- 
ty; Sam.  Kimble,  Judge.  Elmer  Holbert  was 
convicted  of  maintaining  a  common  nuisance, 
and  appeals.  Affirmed.  Cran«  &  Woodbum, 
for  appellant    Geo.  C.  Wilder,  for  appellee. 

•Rehearing  denied,     igit  zed  by  VjOOQ  IC 
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PER  CURIAM.  We  find  no  error  in  the  ad- 
missiou  in  evidence  of  ai-ticles  found  in  the  ap- 
pellaut's  place  of  bassiness  suitable  to  the  car- 
rying on  of  the  retail  liquor  trade,  and  of 
maintaining  a  common  nuisance.  The  allega- 
tions of  the  comptuiut  do  nut  fall  within  the 
rule  laid  down  in  State  v.  Chiles,  &1  Kan.  45\i. 
GJ  Pac.  884.  Id  that  case  the  complaiut  did 
not  charge  the  keeping  of  the  place  at  the  time 
the  liquors  were  sold.  Here  the  coniplnint  al- 
leges that  on  the  day  of  the  verification  and 
filing  of  the  complaiut  the  appellant  kept  and 
maintained  a  common  nuisance.  The  case  is 
distinguishable  from  State  v.  Chiles,  supra. 
The  judgment  of  the  court  below  will  be  af- 
firmed. 


CLARK  T.  CREBBIX.  (Supreme  Court  of 
Kansas.  Dec  6,  1002.)  In  banc.  Error  from 
district  court,  Pratt  county;  P.  B.  Gillett, 
Judge.  Action  by  J.  R.  Clark  again>>t  Alfred 
Crebbin.  .ludgmeat  for  defendant,  and  plain- 
tiff brings  error.  Affirmed.  Chas.  H.  Apt,  for 
plaintiBE  in  error.  Wm.  Barrett,  for  defendant 
m  error. 

PER  CURIAM.  Plaintiff  in  error,  the  hold- 
er of  a  tax  deed  to  a  tract  of  land,  brought  his 
uction  to  quiet  title.  Defendant  in  error  ap- 
peared, contested  the  validity  of  the  tax  deed, 
and  filed  a  cross-petition  to  foreclose  a  mort- 
gage upon  the  premises.  At  the  trtal  the  tax 
deed  was  set  aside.  Plaintiff  was  awarded  a 
fii-st  lien  upon  the  Innd  for  the  amount  of  taxes 
paid.  The  mortgage  was  foreclosed,  sale  order- 
ed, and  thereafter  a  receiver  was  apiiointed  to 
take  charge  of  the  premises.  At  the  sale  de- 
fendant, Crebbin.  purchased  the  land  for  much 
less  than  the  amount  of  the  liens  thereon. 
Plaintiff  was  paid  his  lien  for  taxes  and  inter- 
est in  full.  Upon  the  coming  in  of  the  report 
of  the  receiver  there  was  found  in  his  hands 
the  sum  of  yilO.iJW,  arising  out  of  the  proceeds 
of  the  sale  of  one-fourth  interest  in  the  crop 
raised  on  the  ijremises  in  the  year  1000.  This 
controversy  arises  over  this  fund.  Both  par- 
ties claim  it,— plaintiff,  upon  the  theoiT  he  was 
entitled  to  hold  the  possession  of  the  premises 
until  his  tax  lien  was  discharged,  and,  as  his 
lien  was  not  discharged  until  November,  1900, 
the  portion  of  the  crop  appropriated  liy  the  re- 
ceiver, or  its  proceeds,  belonps  to  him.  De- 
fendant claims  the  fund  to  apply  upon  the  de- 
ficiency judgment  rendered  in  his  favor.  The 
trial  court  awarded  this  fund  to  the  defendant. 
This  ruling  is  correct.  Whatever  may  have 
been  the  right  of  plaintiff,  if  in  possession  of 
the  premises,  to  there  remain  until  his  tax  lien 
was  discharged,  will  not  avail  him  in  this  con- 
troversy. There  was  a  general  finding  against 
plaintiii  in  the  decree  in  the  main  action.  A 
receiver  was  appointed  to  take  charge  of  the 
premises  and  collect  the  rents.  This  decree  and 
order  have  been  acquiesced  in  by  all  parties. 
The  lien  of  plaintiff  having  been  discharged  in 
fall,  and  the  property  having  been  sold  and  con- 
veyed to  another  under  a  decree  of  the  court, 
the  claim  of  plaintiff  to  the  property  or  ita  pro- 
ceeds la  at  an  end.    Judgment  is  affirmed. 


CLOSE  T.  WHEATON  et  al.  SAME  t. 
TALLEY  et  al.  SAME  t.  RANKLN  et  aL 
SAME  T.  FISHER  et  al.  (Supreme  Court  of 
Kansas.  Dec.  6,  1902.)  In  banc.  Error  from 
district  conrt,  Trego  county;  Lee  Monroe, 
Judge.  Actions  by  George  E.  Wbeaton  and 
others,  by  C.  M.  Talley  and  others,  by  William 
D.  Rankm  and  others,  and  by  P.  G.  Fisher  and 
athers,  against  William  B.  Close.  Jii  iBnients 
for  plaintiffs.  Defendant  brings  error.  Reversed. 
Wm.  R.  Hazen  and  F.  C.  KUiott,  for  plain- 
tiffs in  error.  L.  C.  Poehler  and  Bishop  & 
Mitchell,  for  defendants  in  error. 


PER  CURIAM.  The  above  are  cases  iden- 
tical with  Close  v.  Wheaton  (No.  12,823,  just 
decided)  70  Pac.  891,  and  will  be  reversed  ac- 
cordingly. 


CROWFOOT  T.  BOULAXGER.  (Supreme 
<3ourt  of  Kansas.  Dec.  6,  1902.)  In  banc.  Er- 
ror from  district  court,  Chautauqua  county;  C. 
W.  Shinn,  Judge.  Action  lietween  D.  K. 
Crowfoot,  assignee,  and  Joseph  Boulanger. 
From  the  judgment,  Crowfoot  brings  error. 
Dismis.sed.  J.  E.  Brooks,  for  plaintiff  in  error. 
W.  H.  Sprout,  for  defendant  in  error. 

PER  CURIAM.  The  petition  in  error  in  this 
cause,  with  case-made  attached,  was  filed  in 
this  court  August  16,  1901.  The  judgment  was 
rendered  in  the  district  court  May  23,  1900. 
On  May  25th  following,  a  motion  for  a  new 
trial  was  filed,  which  was  overruled  May  29, 
1900.  and  GO  days  given  for  the  making  of  a 
case,  with  20  days  allowed  thereafter  to  sug- 
gest amendments.  It  will  be  seen  that  the  pro- 
ceedings in  error  were  not  commenced  in  this 
court  until  more  than  one  year  after  final  judg- 
ment was  rendered  in  the  court  below.  The 
proceedings  in  error  will  be  dismissed. 


DAVIS  T.  JACOB  DOLD  PACKING  (X). 
(Supreme  Court  of  Kansas.  Oct.  11,  1902.) 
In  banc.  Error  from  district  court.  Shawnee 
county;  Z.  T.  Hazen,  Judge.  Action  by  T.  N. 
Davis  against  the  Jacob  Dold  Packing  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed.  Vance  &  Caiupl)ell, 
for  plaintiff  in  error.  Geo.  K  Stoker,  for  de- 
fendant in  error. 

PER  CURIAM.  A  writing  upon  which  a  re- 
covery was  sought  in  this  case  was  clearly 
unilateral  in  character.  The  packing  company 
made  no  agreement  and  assumed  no  obligation. 
For  want  of  mutuality  the  so-called  contract  is 
without  force  or  validity.  Woolsey  v.  It.van, 
59  Kan.  601,  64  Pac.  6C*;  Railway  Oo.  t.  Bag- 
ley,  tiO  Kan.  424,  50  I'ac.  759.  The  judgment 
of  the  district  court  is  affirmed. 


DELAWARE  INS.  CO.  T.  TRUSKETT.* 
(Supreme  Court  of  Kansas.  Nov.  8,  1902.)  In 
banc;  Error  from  dis-trict  court,  Montgomery 
county;  Thos.  J.  Flannelly,  Judge.  Action  by 
James  H.  Truskett  against  the  Delaware  In- 
surance Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed.  Amidon  & 
Couly  and  J.  B.  Zieglcr,  for  plaintiff  in  error. 
Charlton  &  Dana,  for  defendant  in  error. 

PER  CURIAM.  A  majority  of  the  court  are 
of  the  opinion  that  the  decision  of  this  case  is 
controlled  by  Insurance  Co.  v.  Boardman,  58 
Kan.  339,  49  Pac.  92,  62  Am.  St.  Rep.  621. 
The  question  whether  an  attorney's  fee  is  re- 
coverable in  suits  on  fire  insurance  policies  has 
been  already  decided  in  the  affirmative.  As- 
surance Ck>.  V.  Bradford,  60  Kan.  82,  55  Pac 
335.  The  judgment  of  the  court  below  ia  af- 
firmed. 


FAIR  et  al.  t.  VANDERSLICE-LTNDB 
MERCANTILE  CO.*  (Supreme  Court  of  i^an- 
sas.  Dec.  6,  1902.')  In  banc.  Error  from  dis- 
trict court,  Reno  county;  M.  P.  Simpson, 
Judge.  Action  by  the  Vanderslice-Lynde  Mer- 
cantile Company  against  D.  J.  Fair  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed.  Prigg  &  Williams,  for 
plaintiffs  in  error.  James  McKinstry  and  Me- 
servey.  Pierce  &  German,  for  defendant  in  er- 
ror. 

PER  CURIAM.  This  is  an  action  bronght 
by  the  Vanderslice-Lynde   Mercantile  Compa- 
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117,  a  coiporatlon  doing  a  Kraln'  commission 
basineis  in  Kansas  City,  Mo.,  against  D.  J. 
Fair  and  others,  a  partnership  doing  a  grain 
business  at  Sylvia,  Kan.,  to  recover  money  ad- 
vanced in  payment  of  drafts  attached  to  bills 
of  lading,  in  shipment  of  corn  purchased  by 
plaintiff  from  defendant,  in  excess  of  what  the 
com  hroueht  when  sold  upon  the  open  marliet 
iu  Chicago,  after  payment  of  freight  and  char- 
ges thereon.  The  gronud  upon  which  the  right 
of  recovery  is  based  is  for  breach  of  the  con- 
tract of  sale  in  regard  to  the  quality  and  grade 
of  the  corn.  This  contract  exists  in  telegrams 
and  letters  which  jpassed  between  the  parties. 
At  the  trial  the  principal  contention  arose  over 
the  construction  of  this  contract.  The  court 
adopted  that  conatructiou  placed  upon  the  con- 
tract by  defendant.  The  jury,  however,  found 
against  defendant,  and  judgment  was  entered 
thereon.  This  proceeding  in  error  is  prose- 
cuted by  defendant  below.  Hence  the  conten- 
tion which  arose  over  the  construction  of  the 
contract  at  the  trial  is  eliminated  and  ended. 
The  terms  of  the  contract  are  immaterial  to  a 
consideration  of  the  case.  While  the  errors 
assigned  are  numerous,  few  merit  serious  at- 
tention, and  none  separate  consideration. 
Complaint  is  made  of  permission  given  to  file 
amended  pleadings  and  in  refusing  to  strilce  the 
last  amended  petition  from  the  files.  The  filing 
of  amended  pleadings  rests  in  the  sound  discre- 
tion of  the  court,  aud  judgment  will  not  be  re- 
versed for  this  reason,  unless  a  flagrant  abuse 
of  discretion  appears.  Again,  it  is  urged  error 
was  committed  in  the  reception  of  testimony 
given  by  one  Loyd  J.  Smith.  This  testimony 
was  offered  by  way  of  deposition.  It  does  not 
appear  from  the  record  that  any  objection  was 
made  to  the  evidence  contained  iu  the  deposi- 
tion when  taken.  Neither  does  it  appear  any 
exceptions  to  the  deposition  were  filed  before 
trial.  The  testimony  was  neither  incompetent 
nor  irrelevant.  The  objections  made  at  the 
trial  on  other  grounds,  if  tenable,  were  prop- 
erly disregarded.  It  is  also  contended  the  con- 
tract was  made  complete  by  telegrams  be- 
tween the  parties,  and  that  the  letters  from 
plaintiff  to  defendant,  confirming  the  sale,  con- 
taining the  terms  of  the  sale  as  understood  by 
plaintiff,  giving  shipping  directions,  manner 
and  place  of  grading  the  corn,  etc.,  were  im- 
properly received  in  evidence.  This  poKition  is 
untenable.  The  letters  were  in  confirmation 
of  the  contract  made  by  wire,  and  fully  ex- 
pressed the  terms  of  the  contract  as  under- 
stood by  plaintiff.  They  were  forwarded  on 
the  day  the  contract  was  made,  and  were  re- 
ceived by  defendant  before  the  grain  was  ship- 
ped. The  corn  was  shipped  iu  compliance  with 
directions  therein  given.  Had  the  letters  at- 
tempted to  impose  different  terms  of  contract 
than  those  implied  from  the  messages,  defend- 
ant might  have  refused  to  ship  the  grain.  This 
he  did  not  do.  Hence  he  cannot  now  be  heard 
to  complain  of  the  contract  made,  or  urge  the 
contract  to  be  different  from  that  expressed  in 
the  letters  received.  Other  errors  are  assigned 
upon  the  admission  of  testimony,  in  refusing  to 
receive  the  origiual  pleadings  in  evidence,  and 
in  the  giving  and  refusing  instructions.  We 
have  examined  these  claims  of  error,  and  find 
nothing  therein  of  which  the  plaintiff  in  error 
can  justly  complain.  The  judgment  is  there- 
fore aSirmed. 


FORSEB  T.  MORAN  et  al.  (Supreme  Conrt 
of  Kansas.  Dec.  C,  1902.)  In  banc.  Error 
from  district  court,  Doniphan  county;  W.  S. 
Glass,  Judge.  Action  between  .Tames  Moran 
and  othere  and  Zeilda  Forsee.  From  the  judg- 
ment. Forsee  hriiiss  error.  Afflrnied.  .Tames 
F.  I'itt,  for  plaintiff  in  error.  S.  M.  Brewster 
and  James  Moran,  for  defendants  in  error. 


PER  CURIAM.  No  error  is  shown  in  this 
case,  and  the  judgment  of  the  court  below  is 
therefore  affirmed. 


CLUCK  ▼.  McCARTY  et  aL  (Supreme 
Court  of  Kansas.  Dec.  6,  1902.)  Id  banc 
Error  from  district  conrt.  Ford  county:  EL  H. 
Madison,  Judge.  Action  by  A.  Gluck,  admin- 
istrator, against  Thomas  L.  McCarty  and  oth- 
ers. Judgment  for  defendants,  aud  plaintiff 
brings  error.  Affirmed.  F.  J.  Oyler.  for  plain- 
tiff in  error.  M.  W.  Sutton,  for  defendants  in 
error. 

PER  CURIAM.  Skror  is  alleged  in  the 
overruling  of  the  application  for  a  change  of 
venue.  The  application  was  made  on  account 
of  the  interest  of  Hon.  E.  H.  Madison,  the 
judge  who  tried  the  cause,  in  the  litigation.  It 
was  alleged  that,  prior  to  his  succeeding  to  the 
bench,  he  was  engaged  in  the  practice  of  the 
law  as  a  partner  of  M.  W.  Sutton,  the  attorney 
for  the  defendants,  and  that  he  had  been  con- 
sulted by  the  defendants  and  Mr.  Sutton  cou- 
cerning  this  litigation.  The  defendant  Mc- 
Carty filed  his  affidavit  denying  this  state- 
ment. Mr.  Sutton  also  made  affidavit  that  he 
never  had  consulted  Judge  Madison  concerning 
the  litigation,  and  that  Judge  Madison  had 
never  been  the  attorney  of  the  McCiirtys;  that 
in  the  formation  of  their  partnership  McCarty 
was  excepted  from  the  business  of  the  firm, 
and  retained  b.v  Mr.  Sutton  as  bis  individual 
client.  Judge  Madison  also  made  the  state- 
ment that  he  never  had  been  consulted  by  ei- 
ther of  the  defendants  or  by  Mr.  Snttoii.  and 
that  at  the  time  the  action  was  commenced  be 
was  not  engaged  in  the  practice  of  the  law. 
The  application  was  properly  overruled.  It  i* 
contended  that  the  conrt  erred  in  the  admis- 
sion of  certain  evidence.  No  objections  were 
made  to  this  evidence,  therefore  the  plaintiff 
can  claim  no  error  iu  its  admission.  The  judg- 
ment of  the  court  below  is  affirmed. 


HANNA   T.    WESTERN    SECURITY    (X). 

et  al.  (Supreme  Court  of  Kansas.  Dec.  6. 
1902.)  In  banc.  Error  from  district  court, 
Graham  county;  Chas.  W.  Smith,  Judge.  Ac- 
tion by  the  NVestern  Security  Company  and 
others  against  D.  J.  Hanna.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Kever^'ed. 
Loomi.s.  Blair  &  Scaudrett,  for  plaintiff  in  er- 
ror.    R.  V.  Wilcox,  for  defendants  in  error. 

PER  CURI.XM.  The  statute  of  limitatioD 
barred  plaintiCb'  cause  of  action  against  the 
maker  of  the  uote  and  mortgage  before  the 
suit  was  commenced.  The  defendant  below 
bought  the  land  mortgaged  subsequent  to  the  ' 
execution  of  the  note  and  niortsage,  but  di-1 
not  agree  to  pay  the  debt  In  this  action  the 
plaintiffs  sougnt  to  toll  the  statute  and  obligate 
the  defendant  to  pay  the  debt  by  certain  let- 
ters written  by  him  to  the  agent  of  the  holder 
of  the  note  and  mortgage.  These  letters  did 
not  acknowledge  or  admit  the  defendant's  per- 
sonal liability.  They  did  not  contain  "an  un- 
qualified and  direct  admission  of  a  present  and 
subsisting  debt  on  which  the  defendant  is  lia- 
ble." Haythorn  v.  Cooper,  61  Kan.  — ,  ti9 
Pac.  333.  and  authorities  cited.  The  debt  be- 
ing barred,  the  mortgage  was  also  barred,  and 
a  purchaser  of  the  mortgaged  premises  subse- 
quent to  the  execution  of  the  mortgage  may 
interpose  the  bar  to  stop  foreclosure.  Schmncfc- 
er  V.  Sibcrt,  18  Kau.  1(M.  20  Am.  Rep.  7®. 
The  judgment  of  the  court  below  is  reversed. 


JONES  V.  MOOTS  et  al.»  (Supreme  Court  of 
Knnxas.  Oct  11,  1902.)  In  banc.  Error  from 
district  court  Haskell  county;   William  Kastoo 
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Hutchison,  Judge.  Action  by  Evens  Moots 
and  others  against  H.  D.  Jones,  agent.  Judg- 
ment for  plaintififsj  and  defendant  brings  er- 
ror. Affirmed.  Miltou  Brown,  for  plaintiff  In 
error.    G.  L.  Miller,  for  defendants  in  error. 

PER  CURIAM.  Action  of  replevin  for  a 
horse  of  the  value  of  $110  and  for  damages  in 
the  sum  of  $75.  The  plaintiff  prevailed,  and 
defendant  assigns  145  grounds  of  error,  many 
of  which  are  not  referred  to  in  argument,  and 
none  of  which  appears  to  require  serious  dis- 
cnssion.  The  jurors  objected  to  were  not  dis- 
qnalified,  the  exceptions  to  rulings  on  testi- 
mony are  not  erroneous,  and  there  is  no  ground 
for  reversal  in  the  matter  of  instructions. 
Finding  no  error,  the  judgment  will  be  affirmed. 


JORDAN  ▼.  MILES.  (Supreme  Court  of 
Kansas.  Nov.  8,  1902.)  In  banc.  Error  from 
district  court,  Cowley  county;  W.  T.'  McBride. 
Judge.  Action  between  W.  D.  Jordan  and 
Henry  Miles.  From  a  judgment.  Jordan 
brings  error.  Affirmed.  G.  H.  Buckman,  for 
plaintiff  in  error.  Hackney  &  Lafferty,  for  de- 
fendant in  error. 

PER  CURIAM.  A  number  of  claims  of  er- 
ror are  made  in  this  case,  the  one  of  which 
reqairiug  most  Dotice  is  the  giriug  of  an  in- 
struction as  to  the  participants  in  a  claimed 
fraudulent  conveyance  of  real  estate,  and 
which  did  not,  as  argued,  inform  the  jury  that 
the  grantee  must  have  received  the  conveyance 
with  knowledge  of  the  Ki'aiitor's  fraudulent  in- 
tent. In  the  light  of  the  circumstances  as  dis- 
closed by  the  evidence,  the  instruction  is  not 
to  be  thus  viewed.  There  is  no  error  shown 
by  the  record,  and  the  judgment  of  the  court 
below  is  affirmed. 


MOHRBACKER  ▼.  ATCHISON,  T.  Sc  8. 
P.  RY.  CO.  (Supreme  Court  of  Kansas.  Nov. 
8,  1902.)  In  banc.  Error  from  court  of  com- 
mon pleas,  'Wyandotte  county;  Wm.  G.  Holt, 
Judge.  Action  by  Albert  J.  Mohrbacker  against 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed.  Sutton,  Maher  & 
Sutton,  for  plaintiff  in  error.  A.  A.  Hurd  and 
O.  J.  Wood,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  for  bod- 
ily injuries  caused  by  the  railroad  company 
running  one  of  its  trams  upon  and  over  plain- 
tiff as  he  was  walking  down  the  track.  A 
demurrer  to  the  plaintiff's  evidence  was  sustain- 
ed. A  very  careful  examination  of  the  evi- 
dence demurred  to  convinces  ns  that  the  plain- 
tiff was  guilty  of  contributory  negligence,  ad- 
mitting the  existence  of  a  license  by  the  com- 
pany to  pedestrians  to  travel  along  the  track 
•8  claimed  by  plaintiff,  and  admitting,  also, 
that  the  court  erred  in  rejecting  evidence  of  the 
existence  of  such  license.  There  can  be  no  re- 
covery under  the  facts  shown,  and  the  judg- 
ment of  the  court  below  la  accordingly  affirmed. 


MYERS  et  al.  v.  RAGER  et  al.  (Supreme 
Court  of  Kansas.  Oct.  11.  1902.)  In  banc. 
Error  from  district  court,  Neosho  county;  L. 
Stillwell,  Judge.  Action  by  Cora  Myers  and 
others  against  T.  F.  Rager,  executor,  and  oth- 
ers. Judgment  for  dcfeudnntx.  and  plaintiffs 
bring  error.  Affirmed.  C.  A.  Cox,  D.  B.  Crew- 
son,  and  H.  P.  Farrclly,  for  plaintiffs  in  error. 
W  K.  Cline,  J.  ti.  Stratton,  and  C.  A.  Cox,  for 
defendants  in  error. 

FEB  CURIAM.  Action  brought  to  set  aside 
will  of  Lucy  J.  Ford  upon  ground  of  undue 
influence.    Case  was  tried  to  the  court  without 


a  jury.  General  finding,  and  Judgment  thereon 
entered,  upholding  the  will.  Plaintiffs  bring  er- 
ror. While  other  errors  are  assigned,  chief  re- 
liance In  argument  is  based  uiron  an  entire 
want  of  evidence  to  uphold  the  judgment  ren- 
dered. We  have  exammed  the  record,  and  find 
the  judgment  rendered  amply  supported  by  the 
testimony  therein  contained.  Judgment  affirm- 
ed. 


NEOSHO  VAL.  XSX.  CO.  et  al.  v.  HULMK 
et  al.  (Supreme  Court  of  Kansas,  Division  No. 
1,  Oct.  11,  1902.)  Error  from  district  court, 
Labette  county;  A.  H.  Skidmore,  Judge.  Ac- 
tion by  the  Neosho  Valley  Investment  Compa- 
ny and  others  against  I'attie  D.  Hnlme  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Affirmed.  Argued  before 
JOHNSTON,  SMira,  GREENE,  and  ELLIS, 
JJ.  A.  D.  Neale,  for  plaintiffs  in  error.  Nel- 
son Case,  for  defendants  in  error. 

PER  CURI.4M.  The  facts  and  questions 
submitted  in  this  case  are  the  same  as  in  In- 
vestment Co.  V.  Huston,  01  Kan.  850.  69  Pac. 
653,  and  Same  v.  Hulme,  65  Pac.  1117;  and, 
on  authority  of  these  cases,  the  judgment  here- 
in is  affirmed. 


REDEMPTION  &  INVESTMENT  CO.  v. 
WOOD.  (Supreme  Court  of  Kansas.  Oct.  11, 
1902.)  In  banc.  Error  from  district  court, 
Sedgwick  county;  D.  M.  Dale,  Judge.  Action 
by  William  R.  Wood  against  the  Redemption 
&  Investment  Company.  Judgment  for  plain- 
tiff, and  d<>fendant  briii|;$  error.  Dismissed. 
J.  V.  Daugherty,  for  plaintiff  in  error.  I.  P. 
Campbell,  for  defendant  in  error. 

PER  CURIAM.  Action  by  William  R. 
Wood  to  recover  the  possession  of  real  estate 
in  the  city  of  Wichita  from  the  Redemption  & 
Investment  Company.  Wood  claimed  title  un- 
der a  tax  deed.  The  court  found  the  tax  deed 
invalid,  and  set  it  aside,  and  then,  upon  the 
application  of  Wood,  determined  the  amount 
of  taxes  paid  by  him  on  the  property,  and  ad- 
jndired  the  same  to  be  a  lien  thereon.  It  was 
further  ordered  that  unless  $217.17.  the  amount 
of  the  lien,  was  paid  within  90  days,  the  prop- 
erty should  be  sold  for  the  payment  of  the  lien. 
Payment  was  not  made,  and  in  pursuance  of 
th<!  order  of  the  court  a  sale  was  made  to  a 
third  party,  and  a  certificate  of  purchase  issued 
to  him.  Within  18  months  of  tne  sale  the  Re- 
demption &  Investment  Company  paid  into  the 
court  the  full  amount  due  upon  the  tax  lien 
and  certificate  of  purchase,  and  redeemed  the 
land  from  the  sale.  This  proceeding  was 
brought  to  review  the  action  of  the  court  hold- 
ing the  taxes  paid  to  l>e  a  lien  upon  the  prop- 
erty, and  a  motion  is  made  to  dismiss  the  pro- 
ceeding because  of  the  payment  and  discharge 
of  the  tax  lien  by  the  investment  company. 
The  proceeding  wns  brought  after  the  sale,  but 
before  the  payment  of  the  money  which  re- 
deemed the  land  and  discharged  the  lien  there- 
on. No  Attempt  was  made  to  supersede  or  stay 
the  judgment  of  the  district  court,  although  It 
was  one  which  might  have  been  stayed  by  the 
plaintiff  in  error  as  a  matter  of  right.  Instead 
of  protecting  his  rights  by  the  supersedeas  ui:- 
til  the  proceeding  in  error  was  determined,  he 
made  the  poyment  which  redeemed  the  prop- 
erty and  di8charj?ed  the  lien.  The  matter  in 
controversy  here  is  the  validity  of  the  tax  lien, 
and,  as  the  payment  by  the  defendant  below 
discharges  the  lien,  it  practically  ends  the  con- 
troversy, and,  under  the  ruling  in  York  v. 
Barnes,  58  Kan.  478,  49  Pac.  5!)6,  it  operates 
as  a  waiver  of  errore,  if  any,  which  may  have 
been  committed.  The  proceeding  will  be  dis- 
missed. 
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STATE  T.  CHESNEY.  (Supreme  Court  of 
KansaM.  Not.  8,  1902.)  In  b.inc.  Appeal 
from  district  coart,  Shawnee  county;  Z.  T. 
Hazen,  Judge.  Gates  Cbesney  was  convicted 
of  crime,  and  brings  error.  Affirmed.  G.  C. 
Clemens  and  Otis  E.  Uungate,  for  appellant. 
A.  A.  Godard,  Atty.  Gen.,  and  A.  L.  Redden, 
for  the  State. 

PER  CURIAil.  The  errors  assigned  on  this 
apiieal  are  identical  with  those  which  were 
held  unavailing  in  the  case  of  State  v.  Durein 
(Just  decided)  70  Pac.  601.  There  should  be  no 
division  of  costs,  within  the  rule  of  State  v. 
Brooks,  33  Kan.  708,  7  Pac.  591,  because  in 
this  case  the  defendant  was  convicted  of  keep- 
ing a  nuisance,  which  of  itself  was  sufficient  to 
carry  all  the  costs  against  him.  The  judgment 
Is  alDrmed. 


STATE  T.  SIMMONS.  SAME  t.  HORN- 
BECK.  (Supreme  Court  of  Kansas.  Nov.  8, 
1902.)  In  Innc.  Appeals  from  district  court. 
Pawnee  county;  J.  E.  Andrews,  Judge.  C.  B. 
Simmons  and  Ben  Hornbeck  were  convicted  of 
larceny  of  a  horse,  and  appeal  separately.  Re- 
versed. See  C8  Pac.  U30.  H.  8.  Rogers  and 
Houston  &  Marum,  for  appellants.  A.  A.  God- 
ard, Atty.  Gen.,  and  Geo.  W.  Finney,  for  the 
State. 

PER  CURIAM.  The  appellants  were  con- 
victed of  the  larceny  of  a  horse.  They  assign 
many  errors  committed  by  the  court  in  the 
progress  of  the  trial.  We  need  pass  upon  but 
one  of  these  assigpmonts.  The  court  instructed 
the  jury  concerning  the  character  and  value 
of  the  evidence  bearing  upon  the  good  character 
of  the  defendants  in  language  substantially  the 
same  as  that  found  in  the  cane  of  State  v. 
Deuel,  03  Kan.  811,  06  Pac.  1037.  As  there 
decided,  such  instruction  was  erroneous  and 
prejudicial  to  the  rights  of  the  defendants,  for 
the  giving  of  which  the  judgment  of  the  dis- 
trict court  must  bo  reversed.  It  is  not  proba- 
ble that  whatever  other  error  was  committed 
will  be  repeated  upon  another  trial.  Hence  we 
do  not  comment  further. 


STATE  T.  THISBOUT.  (Supreme  (3ourt  of 
Kansas.  Dec.  6,  1902.)  In  banc.  Appeal 
from  district  court,  Cherokee  county;  A.  H. 
Skidmore,  Judge.  Julia  Thisbout  was  convict- 
ed for  maintaining  a  liquor  nuisance,  and  ap- 
peals. Affirmed.  Chas.  Stephens  and  C.  B. 
Skidmore,  for  appellant.  A.  A.  Godard,  Atty. 
Gen.,  and  J.  N.  Dunbar,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from  a 
conviction  for  maintaining  a  nuisance  under  the 
prohibitorr  liquor  law.  We  find  no  error  in  the 
record.  The  alleged  misconduct  of  Juror  Scott 
was  investigated  by  the  trial  court.  Its  con- 
clusions on  conflicting  testimony  must  be  ap- 
proved. There  was  testimony  sufficient  to  con- 
vict the  appellant  We  have  heretofore  held  i 
that,  on  a  conviction  for  maintaining  a  nui-  ! 
sance,  the  fees  of  all  the  state's  witnesses  who 
testify  to  alleged  sales  are  properly  taxable 
against  the  defendant  The  judgment  of  the 
court  below  will  be  affirmed. 


STATE  ex  rel.  GIIXJHRIST  r.  WESTON, 
County  Clerk.  (Supreme  Court  of  Slontana. 
Nov.  10,  1002.)  Application  by  the  state,  on 
the  relation  of  M.  P.  Gilchrist,  against  John 
Weston,  as  county  clerk  aud  recorder  of  Silver 
Bow  county,  to  restrain  defendant  from  print- 
ing on  the  official  ballot  the  names  of  the  can- 
didates nominated  by  a  faction  of  the  Demo- 
cratic party  under  the  party  name.  Dismissed. 
W,   M:,   Bickford,   B.   Lee   Word,    and   0.   P. 


Kelley,  for  relator.  J.  J.  McHatton.  L.  P. 
Porrestell,  and  Guy  Stapleton,  for  respondeat 

BRANTLY,  J.  Application  for  a  writ  of  in- 
junction to  restrain  the  defendant,  as  clerk  of 
Silver  Bow  county,  from  causing  to  be  print- 
ed upon  the  official  ballot  under  the  designa- 
tion "Democratic,"  a  certain  ticket  which,  it 
was  alleged,  was  not  the  regular  party  ticket 
An  order  to  show  cause  was  i.ssuod  and  made 
returnnWe  on  October  23d.  A  demurrer  aud  i 
motion  to  strike  out  portions  of  the  petition  be- 
ing overruled  pro  forma,  the  defendant  filed 
his  answer  controverting  such  allegations  of 
the  petition  as  he  deemed  material.  A  decision 
of  the  questions  raised  by  the  demurrer  and 
motion  was  reserved.  Thereupon  the  canse 
was  beard  aud  submitted  with  the  application 
for  mandamus  (70  Pac.  519),  upon  the  evi- 
dence adduced  at  the  hearing  thereon.  The 
conclusion  reached  in  that  cause  having  ren- 
dered it  unnecessary  to  examine  and  decide 
any  of  the  questions  presented  herein,  this 
cause  was  dismissed  at  the  cost  of  the  relator. 
Dismissed. 

PIGOTT  and  MILBURN.  JJ.,  concur. 


STATE  ex  rel.  McGRATH  t.  HAYS,  Seer* 
tary  of  State.  STATE  ex  rel.  SAMPSON  t. 
SAME.  (Supreme  Court  of  Montaua.  Oct 
16,  1902.)  Applications  for  writs  of  mandate, 
on  the  relation  of  James  J.  McGrath  and  of 
Benjamin  Sampson,  to  George  M.  Hays,  secre- 
tary of  state  of  the  state  of  Montana.  De- 
nied. L.  P.  Forrestell  and  J.  J.  McHatton, 
for  relators. 

BRANTLY,  C.  J.  Applications  for  wriU  of 
mandate  to  the  defendant,  the  secretary  of 
state,  to  compel  him  to  file  in  his  office  certifi- 
cates of  nomination  of  John  B.  McCleman  to 
the  office  of  district  judge  in  and  for  the  Sec- 
ond judicial  district  of  Montana,  composed  of 
the  county  of  Silver  Bow,  purporting  to  have 
been  made  by  the  Anti-Trust  Democratic  anl 
Labor  parties,  respectively,  and  certify  the 
name  of  said  McCleruan  to  the-  clerk  of  Sil- 
ver Bow  county  to  be  printed  upon  the  official 
ballot  as  the  candidate  of  these  parties  under 
their  respective  party  designations.     The  facts 

f)re8ented  by  the  applications  are.  in  snbstance, 
dentical  with  those  presented  in  State  v.  Hava 
(cause  No.  1,870,  this  day  decided)  70  Pac.  321, 
and  the  questions  presented  are  the  same. 
Upon  the  authority  of  that  case,  the  writs  are 
denied. 

PIGOTT  aud  MILBURN,  JJ..   concur. 


ADAMS  COUNTY  ▼.  SCHROEDBR  et  nx. 
(Supreme  Court  of  Washington.  Dec  12, 
1902.)  Appeal  from  superior  court.  Adam* 
coun^;  Frank  H.  Rudkin,  Judge.  Action  by 
Adams  county  against  Albert  Scliroeder  and 
wife.  From  a  judgment  forplaintiff,  defend- 
ants appeal.  Affirmed.  W.  W.  Zent  and  Sulfi- 
van,  Nuzum  &  Nusum,  for  appellants.  G.  L. 
Holcomb  aud  O.  R.  Holcomb,  for  respondent 

PER  CURIAM.  This  case  involves  the  same 
questions  which  were  decided  by  this  court  in 
Selde  V.  Lincoln  (3o.,  25  Wash.  198.  65  Pac: 
192.  Under  the  rule  announced  in  that  ease, 
the  judgment  will  be  affirmed. 


BENSON  V.  THOMPSON  «t  nx.     (Snpr 

Court  of  Washington.  Sept  9,  1902.)  Appeal 
from  superior  court,  Lincoln  county;  C.  H. 
Neal.  Judge.  Action  by  Hannah  M.  BeiisoD 
against  O.  A.  Thompson  and  wife.  From  a 
judgment  for  jilaintiff.  defendants  appeaL  Af- 
firmed. Martm  &  Grant  for  appellants.  My- 
ers &  Warren,  for  respondent 

PER  CURIAM.  This  is  a  companion  ease  to 
Thompson  v.  Benson  (No.  4,236,  just  decided) 
70  Pac.  1135.  and  its  decision  involves  only  a 
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qnestioD  of  costs.  We  think,  however,  that  the 
complaint  filed  authorized  the  court  to  grant 
the  restraining  order,  and  that  the  court  was 
jnstitied  in  not  dissolving  the  same.  The  judg- 
ment will  therefore  be  affirmed. 


BERGMAN  et  «1.  t.  OUDIN  et  al.  (Su- 
preme Oonrt  of  Washington.  Dec.  31,  1902.) 
Appeal  from  superior  court,  Spoliane  county; 
George  A.  Joiner,  Judge.  Action  by  Martin  L. 
Bergman  and  others  against  Charles  P.  Oudin 
and  others.  From  the  judgment  both  sides  ap- 
peal. Affirmed.  R.  L.  Kdmistou  and  Danson 
&  Huneke,  for  plaintiffs.  W.  J.  Thayer,  for 
defendants, 

PER    CURIAM.      This    case    Involves    only 

?inestious  of  fact.  Both  parties  have  appealed 
rom  the  findings  of  fact  and  conclusions  of  law 
made  by  the  court.  After  an  examination  of 
the  lengthy  record  presented  and  the  extensive 
briefs  of  counsel,  we  have  concluded  that  sub- 
stantial Justice  was  meted  oat  to  the  parties  by 


the  trial  court,  and  are  not  inclined  to  inter- 
fere with  its  judgment.  The  judgment  will 
therefore  be  affirmed,  neither  party  obtaining 
costs  on  appeal. 


THOMPSON  et  nx.  v.  BENSON.  (Supreme 
Court  of  Washington.  Sept.  9,  1902.)  Appeal 
from  superior  court,  Lincoln  county;  Cf.  H. 
Neal,  Judge.  Action  by  O.  A.  Thompson  and 
wife  against  Hannah  M.  Benson.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Af- 
firmed. 'Myers  &  Warren,  for  appellaut.  Mar- 
tin &  Grant,  for  respondents. 

PER  CURIAM.  There  is  nothing  iuvolved 
in  this  case  but  a  pure  question  of  fact.  The 
evidence  is  conflicting,  and  it  would  benefit  no 
one  to  enter  into  a  discussion  or  analysis  of 
the  testimony;  but  from  a  perusal  of  the  whole 
record  we  do  not  feel  disposed  to  set  aside  the 
judgment  of  the  court  before  whom  the  wit- 
nesses appeared  and  testified.  The  judgment 
will  tbeiefore  be  affirmed. 
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ABANDONMENT. 

Of  liomestead,  gee  "Homestead,"  |  4. 

ABATEMENT  AND  REVIVAL. 

BeriTal  of  jadgment,  see  "Judgmeot,"  I  IS. 

{   1.    Tvanafev    or    derolutloB    of    title, 
richt,  iaterert,  or  UmblUty. 

Under  Cnv.  Code,  S  40,  relating  to  abatement 
of  actions,  a  plaintiff,  iu  an  acuon  on  a  qnau- 
turn  mernit,  assigniuK,  daring  its  pendency,  a 
part  of  bis  interest  therein,  held  entitled  to  re- 
cover in  bis  own  name  the  amount  assigned. — 
McKnight  v.  Bertram  Heating  &  Plumbing 
Co.  (Kan.)  346. 

I  S.    Destk  of  party  and  reTival  of  ao- 

tlOB. 

Where  a  suh.atitntton  of  plaintiffR  is  made, 
under  Rev.  St  I  2920,  it  is  not  necessary  for  the 
subKtitnted  plaintiffs  to  file  new  pleadings.— 
Warren  v.  Robison  (Utah)  988. 

ABSENCE. 

Suspension  of  runniug  of  statute  of  limltatioii, 
see  "Limitation  of  Actions,"  i  2. 

ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  §  5. 

Compensation  for  taking  or  injury  to  l&nda  or 
easements  for  public  use,  see  ''Eminent  Do- 
main," §  2. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," I  6. 

ACCEPTANCE. 

Of  dedication,  see  "Dedication."  |  1. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlemait";  "Nova- 
tion";  "Payment." 

ACCOUNT. 

See  "Account  Stated." 

Accounting    between    partners,    see   "Partner- 
ship," $  3. 
Accounting  by  receiver,  see  "Receivers,"  |  8. 

ACCOUNT  STATED. 

Under  Civ.  Code,  {  1622,  keld,  that  where  a 
debtor  and  creditor,  between  whom  the  amount 
of  the  account  was  in  dispute,  agreed  to  settle 
on  a  certain  sum,  there  was  an  account  stated. — 
Converse  v.  Scott  (Cal.)  13. 

In  an  action  on  an  account  stated,  testimony 
of  stenographer  as  to  matter  dictated  to  her 
held  admissible  as  corroborative  of  other  testi- 
mony.—Converse  V.  Scott  (Cal.)  13. 

ACCRUAL 

Of  right  of  action,  see  "Limitation  of  Actions," 
12. 
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ACKNOWLEDGMENT. 

Of  mortgage  of  homestead,  see  "Homestead," 

8  2. 
Operation  and  effect  of  admissions  as  evidence, 

see  "Evidence,"  $  6. 
Operation  and  effect  of  admissions  as  ground 

of  estoppel,  see  "Eistoppel,"  {  1. 

{   1.    Taklas  and  eertlfleate. 

A  cashier  of  a  bank  held  incompetent  to  take 
an  acknowledgment  to  a  mortgage  in  which 
the  bank  had  a  beneficial  interest.— First  Nat. 
Bank  v.  Citizens'  State  Bank  <Wyo.)  726. 

In  view  of  Rev.  St.  8f  2602.  2739,  and  the 
provisions  iu  regard  to  acknowledRmenta,  an 
acknowledgment  taken  before  an  offlcer  bene- 
ficially interested  in  the  transaction  is  void. — 
First  Nat.  Bank  v.  Citizens'  State  Bank  (Wyo.) 
726. 

i  2.    Fleadlnc  and  evldeiioe. 

To  impeach  a  certificate  of  acknowledgment 
to  a  deed  or  mortgage,  the  evidence  must  be 
clear,  cogent,  and  convincing. — ^Adams  v.  Smith 
(Wyo.)  1043. 

The  burden  is  on  the  party  assailing  a  certifi- 
cate of  acknowledgment  to  show  its  falsity. — 
Adams  v.  Smith  (Wyo.)  1043. 

As  a  general  rule  the  unsupported  testimony 
of  the  grantor  or  mortgagor  will  be  insufficient 
to  impeach  a  certificate  of  acknowledgment. — 
Adams  v.  Smith  (Wyo.)  1013. 

Evidence  examined  and  held  not  to  show  suf- 
ficiently that  wife  in  signing  a  mortgage  did 
not  understand  it  to  be  a  mortgage,  to  impeach 
the  notary's  certificate  of  acknowledftmeut,  re- 
citing that  the  nature  and  effect  of  the  instru- 
ment were  explained  to  her. — Adams  v.  Smith 
(Wyo.)   1043. 

ACQUIESCENCE. 

Ground  of  estoppel,  see  "Estoppel,"  S  1. 

In  public  use  of  property,  see  "Dedication,"  |  1. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  {  2. 
Assignment  of  right  of,  see  "Assignments,"  {  1. 
Commencement  within  period  of  limitation,  see 

"Limitation  of  Actions,"  {  2. 
Concealment  of  cause  of  action,  see  "Limita- 
tion of  Actions,"  $  2. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Dismissal    for   lack   of    prosecution,   see   "Dis- 
missal and  Nonsuit,"  $  2. 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
Mnlieioas  actions,  see  "Malicious  Prosecution." 
Pendency  of  action,  see  "Lis  Pendens." 
Review  of   proceedings,   see   "Appeal   and   Er- 
ror";    "Certiorari":     "Exceptions,    Bill    of": 
"Judgment,"  §  6;     Justices  of  the  Peace,"  $ 
2;    "New  Trial." 

ActUmi  between  parties  in  particular  relations. 

See  "Attorney  and  Client,"  i  8;    "Master  and 
Servant,"  gl  2,  7. 
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Co-tenants,  see  "Partition,"  {  1. 

Mortgagor    and    mortgagee,    see    "Mortgages," 

{  2. 
Partners,  see  "Partnership,"  i  8. 

AeUona  bu  or  against  particular  ebuso  of 
parties. 

See    "Carriers,"    i    2;    "Corporations,"    I    8; 
"Counties,"   S   6;    "Executors   and   Adminis- 


I  Dissolution  of  partnership,  see  "Partnership," 
§3.  *^ 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  $  3. 

Establishment  and  enforcement  of  tmat,  see 
"Trusts,"  i  4. 

Establishment  of  boundaries,  see  "Bounda- 
ries," {  2. 

Establishment  of  will,  see  "Wills,"  {  5. 


tritora "    «   9-     ''Husband   and   Wife  "8   3^    Foreclosure  of  mortgage,  see  "Mortgages."  f  *. 
trators.      s   v,      tiusDano   ano    wire,     s   o,    rt«in»ii.»  tifi»  «■«  minii.o'  oi.;^,    .<w>  '•xrino.  •n.i 


"Municipal    Corporations, 
ship."    i   1;    "Principal 
"Wo    • 


"  i  ^ 

and    A 


"Partner- 
,        .       .  Agent,"    i    2; 

"W  arebousemen." 

Stockholders,  see  "Banks  and  Banking,"  |  1; 
"Corporations,"  }  4. 

SnrriTing  partners,  see  "Partnerships"  S  2. 

Taxpayers,  see  "Municipal  Corporations,"   i  8. 

Telegraph  companies,  see  "Telegraphs  and  Tele- 
phones," {  1. 

Trustees,  see  "Trusts,"  |  4. 

Particular  oavaeB  or  ffrounda  of  action. 

See  "Account  Stated";  "Bills  and  Notes,"  |  6; 
"Death,"  {  1;  "Forcible  Entry  and  Detain- 
er." \  1:  "Fraud."  S  1;  "Judgment."  |  IS; 
"Libel  and  Slander,"  \  8;    "Malicious  Prqse- 


Quietiug  title  to  mining  claim,  see  "Mines  and 

Minerate."  (  2. 
Reformation  of  written  instmment,  see   "Bef- 

ormation  of  Instruments." 
Restraining  diversion  of  stream,  see   "Waters 

and  Water  Courses,"  S  4. 
Sotting     aside     frandalent     cauTeyance^      see 

"Fraudulent  Conveyances,"  {  2. 
Setting  aside  will,  see  "WiUs,"  {  5. 

Particular  proosedifig*  in  octionf. 
See  "Appearance";  "Continuance";  "Costs"; 
"Damages";  "Dismissal  and  Nonsuit";  "BTi- 
dence";  "BJxecntion";  "Judgment";  "Jnry"; 
"Limitation  of  Actions";  "Pleading":  "Pro- 
cess"; "Reference":  "Removal  of  Ganaes"; 
"Stipulations";    "Trial";    "Venue." 


cntlon."   t   1;    "Money   L«nt  ;    "Money    Be-    Bill  of  particulars,  see  "Pleading,"  1 1 
ceived":  ''Negligence,'^  |  4;   "Nuisance,"  i  1;    Default,  see  "Judgment."  I  3. 
"Taxation."  {  6;    "Trespass";    "Trover  and    Notice  of  action,  see  "Process,"  S  1. 


Conversion."  'I    1:     "Use   and    Occupation"; 

"Work  and  Labor.'* 
Alienation   of    affections,    ses    "Husband    and 

Wife,"  $  5. 
Bonds  in  replevin  proceedings,  see  "Beplevin," 

{  4. 
Breach    of   contract,    see    "Contracta,"    I    5; 

"Sales,"  {  6. 
Compensation  of  attorney,  see  "Attorney  and 

Client."  i  3. 
Compensation  of  broker,  see  "Brokers,"  i  2. 
Death  caused  by  electricity,  see  "Electricity," 


Revival  of  jodgment,  see  "Judgment," 
Verdict,  see  "Trial,"  {  6, 


113. 


Discharge  from  employment,  see 
Servant,"  I  1. 
M   w 


"Master  and 


Diversion   a\  water,  see  "Waters  and   Water 

Courses,"  \  1. 
Enforcement  of  stockholder's  liability  for  debt 

of  bank,  see  "Banks  and  Banking,''  f  1. 
Enforcement  of  water  rights,  see  "Waters  and 

Water  Courses,"  \  1.  1 1    j.      •-■.,.      i      j  -^,.        i 

Error   in    telegraph   message,   see    "Telegraphs  ,  to  dismiss  an  action  for  damages  on  the  ground 


Particular  remedies  in  orlnddent  to  aiMan». 

See  "Attachment";  "Discovery";  "Oamish- 
ment";  "Injunction";  "Receivers";  "Tender." 

Notice  of  pendency  of  action,  see  "Lis  Pen- 
dens." 

Stay  of  proceedings,  see  "Appeal  and  Error," 
i  8. 

Proeeedincr*  in  exercite  of  speeial  juriadietions. 
Criminal  prosecutions,  see  "Criminal  Law." 
Sulta  in  equity,  see  "Equity." 

8   !•    Nktare  and  Corm. 

Under  the  statute  providing  that  there  shall 
t>e  but  one  form  of  action  for  the  enforcement 
or  protection  of  private  rights  and  redress  of 
private  wrongs,  it  is  error  for  the  superior  court 


and  Telephones,"  f  1. 

Fires  caused  by  operation  of  railroad,  see 
"Railroads,"  {  2. 

Injuries  to  live  stock  by  railroad,  see  "Rail- 
roads." f  2. 

Malpractice  of  surgeon  employed  by  master, 
see  "Master  and  Servant,"  f  2, 


ObRtrnction  of  easement  see  "Easements,"  {  2. 
Personal  injuries,  see  "Carriers."  {  2;    "High- 


wa.vs,"  {  4;  "Master  and  Servant."  \  7 
"Municipal  Corporations,"  {  7;  "Railroads," 
S  2;    "Street  Railionds."  I  1. 

Price  of  goods,  see  "Sales,''  %  6. 

Price   of   land,   see   "Vendor   and   Purchaser," 
\  5. 

Recovery  of  interest,  see  "Interest,"  i  4, 

Recovery   of  land   sold   by  vendor,  see  "Ven- 
dor and  Purchaser,"  {  6. 

Recovery  of  tax  paid,  see  "Taxation,"  |  6. 

Services,    see     "Master    and    Servant,"    I    2; 
"Work  and  Labor." 

Wages,  see  "Master  and  Servant."  {  2. 

Wrongful  attachment,  see  "Attachment,"  |  6, 

Particular /on?w  of  action. 

See    "Ejectment";     "Replevin";     "Trespass"; 
"Trover  and  Conversion." 

PartieuXoTformt  qf  special  rM«f' 
See    "Creditors'    Suit":    "Divorce";    "Injunc- 
tion";     "Interpleader  ;      "Partition,"     f     1; 
"Quieting  Title";    "Specific  Performance." 
Alimony,  see  "Divorce,"  {  3, 
Determination    of    adverse    claim    to    mining 
claims,  cee  "Mines  and  Minerals,"  (  1. 


J I 


that   relief  on   the   facta   shown   can   only   be 

f  ranted  in  equity.— Browder  r.  Phinney  (Wash.) 
64. 

f   2.    Joinder,     spUtttac,     ««asoIidmtloB. 
•ad  seTovanee. 

Under  Ballinger's  Ann.  Codes  ft  St.  fS  4907, 
4942,  complaint  held  not  demurrable  as  iniproiv 
er  union  of  causes  of  action. — Dudley  y.  Dnvsl 

(Wash.)  ea 

ACTION  ON  THE  CASE. 

See  "Trespass." 

ADEQUATE  REMEDY  AT  UW. 

Effect  on  jurisdiction  of  eqnity,  see  "Eqaitr," 

ADJOINING  LANDOWNERS. 

See  "Bonndaries." 

ADJUDICATION. 


Operation   and   effect  of 
see  "Judgment,"  $  10. 


former   sdjodlcatloa. 


ADMINISTRATION. 

Of  estate  of  decedent,  see  "E^ecntois  and  Ad- 

miuistrators." 
Of  property  by  receiver,  see  "Beceivers,"  J  1. 
Of  trust  property,  see  "Trusta,"  {  3. 
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ADMISSION. 

To  pntctice  law,  see  "Attorney  and  Client,"  (  1. 

ADMISSIONS. 

Am  evidence  in  ciTil  actions,  see  Shridence,"  |  6. 
As    evidence    in    criminal    prosecutions,    see 

"Criminal  Law,"  S  8. 
Ground  of  estoppel,  see  "Estoppel,"  |  1. 
In  pleading,  see  "Pleading,"  {  2. 

ADVERSE  CLAIM. 

To  reel  property,  see  "Quieting  Titls^" 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

{    1.    Hatnre  and  reaolsltes. 

Evidence  hfld  insufficient  to  sliow  adverse  pos- 
session.—Allen  V.  McKay  &  Co.  (Cal.)  & 

Under  Code  Civ.  Proc.  U  321,  326.  1849,  and 
section  1968,  snbd.  19,  held,  tliere  was  no  pre- 
anmption  that  the  character  of  defendant's  pos- 
session clianged  to  adverse  on  giving  of  certain 
deed  to  her.— Allen  v.  McKay  &  Co.  (Cal.)  8. 

Under  Code  Civ.  Proc.  {  321,  where,  in  a 
suit  to  recover  possession  of  land,  defendant 
claims  title  hy  prescription,  but  there  is  no  evi- 
dence of  an  adverse  claim,  her  user  is  to  be 
presumed  in  subordination  of  plaintiff's  titie.— 
Allen  V.  McKay  &  Co.  (Cal.)  & 

Presumption  under  C!ode  Civ.  Proc  f  821, 
that  defendant's  possession  was  not  adverse 
held  not  affected  bv  certain  deed  to  her.— Allen 
▼.  McKay  &  Ck>.  (Ca\.)  8. 

One  beinx  in  possession  of  property,  claiming 
it  as  his  nomestead,  at  the  time  of  his  in- 
solvency, possession  for  the  period  of  limita- 
tions, after  the  filing  of  his  petition  in  insol- 
vency, is  onnecessary  to  idve  nim  title  by  pre- 
scription.—Harris  V.  Dnarte  (Cal.)  298. 

A  conveyance,  executed  by  a  grantor  to  • 
grantee,  which  descrilies  the  land  intended  to 
be  conveyed  and  in  apt  words  purports  to  con- 
vey it,  though  in  renlity  no  actnal  title  is  pass- 
ed, gives  color  of  title,  based  on  a  paper  title, 
to  the  lands  described.— Schlageter  T.  Oude 
(Colo.  Sap.)  42& 

A  use  by  the  public  of  certain  mineral  springs, 
wbirh  was  neither  adverse,  ezrliisive,  nor  ron- 
tinnons.  held  to  establisti  no  rixtit  in  the  public 
by  prescription.— Town  of  Manlton  v.  Inter- 
national Trust  Co.  (Colo.  Sup.)  767;  Same  r. 
Towusend,  Id. 

roBHession  to  a  boundary  line  nnder  claim 
that  it  was  the  true  line  held  to  be  adverse, 
and  to  give  title  regardless  of  the  correctness 
of  the  survey. — Gist  v.  Doke  (Or.)  704. 

Instnjrtion  on  the  subject  of  title  by  lira- 
itntiou  in  ejectment  Aeld  correct. — Kline  t.  Stein 
(Wash.)  235. 

I  8.    FlesdiBK,   e-vldeBOO,   trial,  and  re- 
▼lew. 

Under  Code  Civ.  Proc.  {  321,  jar/  held  jus- 
tified in  finding  defendnnt  s  possension  of  land 
in  sohordination  to  plalntiirs  title. — Allen  t. 
McKay  &  Co.  (Cal.)  8. 

In  snit  to  recover  realty  an  Instruction  hfld, 
nnder  the  evidence,  not  erroneous.— Allen  v.  Mc- 
Kay &  Co.  (CaL)  8. 

In  salt  to  recover  realty  an  instrnction  held 
not  prejadicial.— Allen  v.  McKay  &  Ck>.  (CaL)  8. 

ADVERTISEMENT. 

Pnblication  of  process,  see  "Process,"  |  1. 


AFFIDAVITS. 

In  attachment,  see  "Attachment,"  (  2. 
Of  jurors  to  impeach  verdict,  see  'Trial," 


16. 


On  a  motion  by  plaintiff  to  vacate  an  order 
dismisaing  a  case  for  want  of  prosecution, 
conuter  affidavits  by  defendant  held  properly 
disregarded.- Moore  v.  Thompson  (CaL)  980. 

AGENCY. 

See  "Principal  and  Agent" 

AGISTMENT. 


See  "Animals." 


AGREEMENT. 

See  "Contracts."' 

AGRICULTURE 

Irrigation,  see  "Waters  and  Water  Oonrses," 

AIDER  BY  VERDICT. 

In  dvil  actions,  see  "Pleading,"  |  10. 
In  criminal  prosecutions,  see  "Indictment  and 
Information,"  |  4. 

ALIENATION. 

Competency  of  bnsband  as  witness  fat  action 
for  alienation  of  affections  of  wife,  see  "Wit- 
nesses," 8  1. 

Of  affections,  see  "Husband  and  Wife,"  |  fi. 

ALIENS. 

f  1.    NatnxallsatloB. 

A  native  of  Japan  held  not  eligible  to  nat- 
nralisatinn  nnder  Rev.  St.  U.  8.  {  2169.— In  le 
Taknjl  Tamashita  (Wash.)  482. 

A   judgment   of   uaturalization.   void   on    its 
I  face,   may  be  attacked   in   a   subsequent   pro- 
ceeding to  admit  the  person  naturalized  to  prac- 
tice as  an   attorney. — In  re  Takqji  Yamasiiita 
I  (Wash.)  482. 

•ALIMONY. 

See  "DiTwce,"  |  8. 

ALLOWANCE 

To  snrvlving  wife,  husband,  or  ditldren  of 
decedent,  see  "Executors  and  Administra- 
tors," i  6. 

ALTERATION. 

Of  testimony  as  ground  for  disbarment  oC  at- 
torney, see  "Attorney  and  Client,"  t  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Heformation  of  Instrnmenta." 

AMENDMENT. 

Of  municipal  charter,  see  "Municipal  Corpora- 
tions," II. 

Of  particular  legal  proceedina*. 
See  "Indictment  and  Information,"  (  8;   "Ja4ff- 

ment,"  f  5;    "Pleading,"  $  6. 
Complaint  in  action  of  unlawful  detainer,  see 

"Landlord  and  Tenant,"  S  4. 
Complaint  in  criminal  prosecutions,  see  "CMm- 
inal  Law,"  J  8.  .      ^^...-ji^ 
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ANIMALS. 

Injuries  from  operation  ot  railroads,  see  "Bail- 

roada,"  §  2. 
Place   of    taxation   of   domestic   animals,    see 

"Taxation,"  i  2. 

That  the  owner  of  an  animal  sold  to  enforce 
a  lien  was  apprised  of  the  proceedings  did  not 
excuse  the  lienor's  failure  tn  give  him  person- 
al notice,  as  required  by  Mills'  Ann.  St  S  114. 
—Bailey  v.  O'Fallou  (Colo.  Sup.)  755. 

Failure  to  give  notice  to  the  owner  of  the  sale 
of  an  animal  to  enforce  a  lien,  as  required  by 
Mills'  Ann.  St  i  114,  held  to  tender  such 
lienor  a  trespasser  from  the  original  taking, 
extinguishing  the  lien.  —  Bailey  t.  O'Fallou 
(Colo.  Sup.)  765. 

A  contract  lien  between  the  mortgagor  of 
live  stock  and  an  agister  will  not  prevail  over 
«  prior  cliattel  mortgage,  unless  Gen.  St.  1901, 
S  3031,  has  been  complied  with. — C^itral  Nat 
Bank  v.  Breclieisen  (Kan.)  806. 

ANNULMENT. 

Of  will,  see  "Wills,"  t  6. 

APPEAL  AND  ERROR. 

See  "Certiorari";   "Exceptions.  BlU  of;   "New 

Trial." 
Appellate  jurisdiction  ot  particular  courts,  see 

"Courts,"  S  3.  I 

Review  of  proceedings  of  justices  of  the  peace, 

see  "Justices  of  the  Peace,"  8  2. 

Bevlew  in  particular  dvU  action*. 
See  "Divorce,"  $  2;   "Quo  Warranto,"  {  2. 
Foreclosure  suits,  see  "Mortgages,"  5  4. 
For  price  of  laud,  see  "Vendor  and  Purchaser," 
S  6. 

Review  in  gjpedal  proceedings. 
Assessment  of  taxes,  see  "Taxation,"  (  8. 
Election  contest,  see  "Eaections,"  {  4. 

Review  of  criwinaX  prosecutiona. 
See  "Criminal  Law,"  f  19;    "Homicide,"  (  6. 
Contempt  proceedings,  see  "Contempt,"  f  1. 

\   1.    Nature  and  form  at  remedy. 

A  defeudant  against  wbom.no  judgment  had 
Ijeen  entered  Aela  not  entitled  to  appeal. — Colo- 
rado Fuel  &  Iron  Co.  v.  Kundson  (Colo.  App.) 
698. 

Plaintiff  cannot  appeal  from  a  judgment  in 
fais  own  favor,  though  it  grant  insufficient  re- 
lief, but  must  proceed  by  writ  of  error. — Pat- 
rick V.  Morrow  (Colo.  App.)  052. 

J    2.    Hatnre    and    Kronnds    of   appellate 
JvrlsdiotloB, 

Under  Mills'  Ann.  St  S  1089,  fteW,  that 
•objection  to  service  of  summons  which  was 
insufficient  to  give  the  county  court  jurisdic- 
tion was  not  waived  by  filiuK  appeal  bond  for 
appeal  to  the  district  court.— White  House 
Mountain  Oold  Min.  Co.  t.  Powell  (Colo.  Sup.) 
•679. 

'I   3.    DeeUlons  roTlevable. 

A  judgment  for  costs  for  two  of  three  defend- 
ants Ae/d  not  a  "final  judgment,"  under  Code 
<3iv.  Proc.  S  !)30.  so  as  to  be  appealable.— Nolan 
•V.  Smith  (Cal.)  1«(!. 

The  premature  service  of  a  notice  of  inten- 
tiou  to  move  for  a  new  trial  does  not  deprive 
the  supreme  court  of  jurisdiction  to  hear  an 
appeal  from  the  order  denying  a  new  trial. — 
Bell  V.  Staacke  (Cal.)  171. 

Under  the  express  provisions  of  Code  Civ. 
Proc.  §  1722,  au  appeal  lies  from  an  order  de- 
.nyiug  a  motion  for  a  new  trial  in  proceedings 


for  the  distribution  of  an  estate  under  section 
2835.— In  re  Davis'  Ektate  (ifont)  721. 

Objections  to  the  taxation  of  costs  are  r»- 
viewable  only  on  appeal  from  the  judgment — 
Montana  Ore  Purchasing  Co.  t.  Boston  &  H. 
Oonsol.  Copper  &  Silver  Min.  Co.  (Mont)  1U4. 

An  appeal  will  not  lie  from  an  interlocutory 
order.— De  Harrison  v.  Perea  (N.  M.)  658. 

Appeal  KtM  to  lie  from  a  judgment  snstaiuing 
a  demurrer  of  oue  defendaut  to  the  complaint; 
the  other  defendant  not  having  appeared  or 
been  served.  —  Lough  v.  John  Davis  &  Co. 
(Wash.)  491. 

i  4.     Rlclit  of  review. 

Where  a  party  participates  in  a  new  trial,  he 
may  not  thereafter  question  the  correctness  of 
the  order  granting  it— Geraghty  t.  Randall 
(Colo.  App.)  767. 

Under  Hill's  Ann.  Laws,  g  635,  plaintiff  MH 
not  entitled  to  appeal  from  a  decree  in  his  fa- 
vor, which  granted  the  relief  he  asked,  though 
the  court  based  its  action  on  grounds  not  sat- 
isfactory to  him.— Hume  v.  Turner  (Or.)  611. 

I   6.    Presentation    and    reserratien    in 
loirer  eonrt  of  sronnda  of  reriew. 

In  suit  for  rescission  of  contract  for  sale  of 
realty,  Arid,  on  appeal,  that  plaintiffs  could  not 
be  heard  to  say  that  the  answer  did  notplead 
an  estoppel.— Beardsley  v.  Clem  (Cal.)  175. 

Assignments  of  error  in  the  admission  of  tes- 
timony whirfi  was  not  objected  to  cannot  be 
considered.— Schlageter  v.  Gude  (Colo.  Sup.) 
428. 

Where  an  instruction  contains  more  than 
one  proposition  of  law,  a  general  exception 
thereto  does  not  entitle  the  party  to  have  the 
alleged  error  reviewed. — Lord  v.  Guyot  (Colo. 
Sap.)  683. 

Defendant,  not  having  asked  for  a  certain 
addition  to  an  instruction,  litXd  not  in  position 
to  complain  on  appeal. — City  of  Denver  v.  Mur- 
ray (Colo.  App.)  440. 

Code  Civ.  Proc.  $  1114,  requiring  exceptions 
for  defects  in  findings,  relates  only  to  excep- 
tions for  deficiencies  or  omissions,  and  not  for 
what  is  contained  in  the  findings.— Cobban  t. 
Hecklen  (Mont.)  805. 

l£rror  in  the  assessment  of  the  amount  of  re- 
covery will  not  be  considered,  unless  it  is  al- 
leged in  the  motion  for  a  new  trial.— South- 
western Cotton  Seed  OU  (3o.  v.  Bank  of  Stroud 
(Okl.)  205. 

Application  for  a  new  trial,  based  on  matter 
occurring  after  submission  of  cause,  will  be 
reviewed  on  appeal,  though  no  motion  for  judg- 
ment or  nonsuit  was  made  during  the  trial.— 
Ruckman  v.  Ormond  (Or.)  707. 

Where  a  bill  of  exceptions  does  not  show 
that  certain  instructions  were  excepted  to,  they 
pi-esent  no  question  for  consideration  on  appeaL 
— Crosseu  v.  Grandy  (Or.)  906. 

Exceptions  to  a  question  to  a  witness  cannot 
be  considered  which  do  not  show  how  the  ques- 
tion was  answered,  and  that  the  answer  was  in 
some  way  unfavorable  to  the  party  excepting. — 
Rio  Grande  W.  Ry.  Co.  t.  IJtah  Nursery  Oo. 
(Utah)  859. 

In  action  by  servant  for  personal  injuries, 
objection  to  instruction  as  to  employer's  duty 
to  furnish  safe  appliances  and  safe  place  to 
work  Ae/ef  not  available  under  general  objec- 
tlon.— Palmquist  T.  Mine  &  Smelter  Supply  Co. 
(Utah)  994. 

Exceptions  taken  simply  by  reference  to  the 
number  of  each  paragraph  of  instructions  ftfM 
insufficient  to  permit  review  of  sijecific  objec- 
tions.— Palmquist  v.  Mine  &  Smelter  Supply 
Co.  (Utah)  094. 
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Under  a  statute,  exceptions  to  a  charge  to  the 
jury,  first  taken  by  filing  the  exceptions  three 
days  after  the  verdict  was  returned,  cannot  be 
considered  on  appeal.  —  Sterrett  v.  Northport 
Mining  &  Smelting  Co.  (Wa.«h.)  266. 

A  general  exception  to  the  findings  held  of  no 
avail  on  appeal  unless  all  were  erroneous.— 
Kobina  v.  Paulson  (Wash.)  1113. 

I  6.     Reqaiiites     and     prooeedliiKS     for 
transfer  of  esvse. 

Under  Code  Cir.  Proc.  ;  939.  held,  that  an 
appeal  is  dismissable  where  the  notice  thereof 
was  given  before  entry  of  the  jadgment  ap- 
pealed from.— Bell   v.  Staacke  (Cal.)  171. 

On  :in  appeal  from  both  the  judgment  and  an 
order  denying  a  new  trial,  only  one  undertaking 
for  |30U  need  be  filed  in  order  to  give  the 
supreme  court  jurisdiction  of  both  appeals. — 
Bell  V.  Stnacke  (Cal.)  171. 

Stipulation  extending  time  for  filing  briefs 'fMd 
not  to  waive  undertaking  on  appeal,  under 
Code  Civ.  Proc.  $  940.— Mitchell  v.  Board  of 
ISdueation  of  City  and  County  of  San  Francisco 
(Cal.)  180;    Reeves  v.  Same,  Id. 

An  appeal  held  too  late,  under  Code  Civ. 
Proc.  !  839.— Bryan  v.  Bryan  (Cal.)  804. 

Under  Code  Civ.  Proc.  $  939,  on  au  appeal 
taken  in  May  from  a  judgment  entered  the 
preceding  August,  the  evidence  cannot  be  re- 
viewed to  determine  whether  it  supports  the 
findings  of  fact— People  v.  Jones  (Cal.)  1063. 

A  suniinoiis  iu  error  duly  issued  may  be  served 
on  the  nttornoy  of  record  in  the  original  case, 
under  Co<le  Civ.  Proc.  §  544.— Mechanics'  Sav. 
Bank  v.  Harding  (Kan.)  055. 

An  alleged  error  in  overruling  a  demurrer  is 
not  an  error  of  law  occurring  at  the  trial,  and 
r-nnuot  be  reviewed  unless  the  petition  in  er- 
ror is  filed  within  one  year  from  the  entry  of 
judgment.- Mechanics'  Sav.  Bank  v.  Harding 
(Knn.)  055. 

Where  petition  in  error  Is  not  filed  within  one 
year  from  the  return  of  the  verdict  and  the 
rendering  of  the  judgment,  but  is  filed  within 
one  year  from  the  time  the  motion  for  new  trial 
Was  overruled,  only  the  errors  alleged  in  the 
motion  for  new  trial  can  be  reviewed. — ^Me- 
chanics' Sav.  Bank  v.  Harding  (Kan.)  655. 

CXinnsel  representing  both  successful  and  on- 
successful  defendants  held  incompetent  to  ac- 
knowledpre  for  successful  defendant  notice  of 
appeal  hv  nnsnccessful  ones, — Hayes  v.  Union 
Mercantile  Co.  (Mout)  976. 

Service  of  notice  of  appeal  by  defendants,  by 
mailing  copy  to  codefendant's  post-office  ad- 
dress, lirJd  sufflcient.— Hayes  v.  Union  Mer- 
cantile Co.  (Mont.)  973. 

Under  Code  Civ.  Proc.  §  1740,  objection  to 
undertaking  on  appeal  as  joint  merely  held  not 
available,  where  before  hearing  of  motion  to 
dismiss,  separate  undertakings  have  been  filed. 
— Ebiyes  T.  Union  Mercantile  Co.  (Mont.)  975. 

Undertaking  on  appeal  held  to  warrant  re- 
covery on  determination  adverse  to  both  appel- 
lants, and  not  to  be  the  undertaking  of  one 
merely.— Hayes  v.  Union  Mercantile  Co. 
(Mont.)  975. 

The  supreme  court  will  not  review  an  alleg- 
i>d  error,  unless  the  error  complained  of  is  as- 
Migued  by  the  petition  in  error,  as  well  as  by  the 
motion  for  a  new  trial. — Southwestern  Cotton 
Seed  Oil  Co.  v.  Bank  of  Stroud  (Okl.)  205. 

Under  2  Ballinger's  Ann.  Codes  &  St.  S  6517, 
a  bond  on  appeal  held  sufficient. — Rloomingdale 
r.  Weil  (Wash.)  »4:  Same  v.  Security  Safe 
Deposit  &  Trust  Co.,  Id. 

Where  the  time  for  filing  an  appeal  bond  has 
expired,  appellant  will  uot  be  (lermitted  to  file  a 
new  bond,  on  a  motion  to  dismiss  the  appeal 


for   insufficiency   of   the  bond   filed. — David  t. 
Guich  (Wash.)  497. 

An  appeal  bond,  signed  only  by  the  judgment 
defendants,  who  were  appellants,  a.s  sureties,. 
held  uot  a  sufilrieut  bond,  under  I/nws  18!I3,  c. 
61,  {  6.— David  v.  Guich  (Wash.)  497. 

An  attorney,  representing  in  the  trial  court 
two  parties  whose  interests  did  not  conflict, 
hfid  not  without  authority  to  acknowledge  serv- 
ice of  notice  of  appeal  for  one  of  them,  thought 
they  are  attorneys  for  the  other  on  appeal. — 
Smalley  T.  Langenour  (Wash.)  786. 

Notice  of  appeal  need  be  directed  only  to  the 
prevailing  parties.  —  Smalley  v.  Laugenour 
(Wash.)  786. 

Notice  of  appeal  need  not  be  served  on  a 
party  disclaimmg  interest  by  his  answer. — 
Smalley  v.  Laugenour  (Wash.)  786. 

f   7<    Efteot  of  transfer  of  cause  or  pro«- 
eeedlncs  tberefor. 

Civ.  Code,  t  138,  held  not  to  authorize  th<- 
trial  court  to  modify  an  order  entered  in  a  di- 
vorce proceeding  relating  to  the  custody  of  chil- 
dren pending  an  appeal  therefrom.— Vosburg  v. 
Vosbnrg  (Cal.)  473. 

t  8.     Snpersedeas  or  stay  of  proeeedinss. 

In  foreclosure  against  property  of  a  dece- 
dent, a  supersedeas  pending  an  appeal  held  un- 
authorized without  the  giving  of  a  stay  bond.— 
Bank  of  Woodland  v.  Stephens  (Cal.)  293. 

A  judgment  directing  the  sale  of  perishable- 
property  cannot  be  stayed  on  appeal  without  a 
stay  bond  by  virtue  of  Code  Civ.  Proc.  i  949. 
— Toele  V.  Hydenfeldt  (Cal.)  1013. 

Under  Code  Civ.  Proc.  S  943,  relating  to  the 
stay  of  judgments  on  appeal,  a  judgment  for  a 
sum  of  money  aud  for  the  foreclosure  of  liens 
on  personal  property  declared  to  be  mortgages 
cannot  be  stayed  on  appeal  without  a  stay 
bond.— Toele  v.  Hydenfeldt  (Cal.)  1013. 

Under  Ballinger's  Ann.  Codes  &  St.  g  CoO.'J,. 
mere  appeal  by  city  operates  as  a  supersedeas. 
-Jordan  v.  City  of  Seattle  (Wash.)  54. 

Under  Ballinger's  Ann.  Codes  &  St.  i  6307, 
held  proper  to  allow  plaintiff  to  file  a  bond  for 
continuance  of  certain  injunction  order  pending 
appeal. — State  v.  Superior  Court  of  King  Coun- 
ty (Wash.)  233. 

On  granting  an  order  restraining  a  party  from, 
entering  a  certain  building,  the  court  should',, 
on  request,  fix  the  amount  of  the  supersedeas 
bond  required  to  stay  the  execution  of  the  or- 
der pending  appeal. — State  v.  Superior  Court  of 
King  County  (Wash.)  25«'.. 

Under  Ballinger's  Ann.  Codes  &  St.  §  6506,. 
a  bond  ou  appeal  from  an  order  ai)p>ointing  a  re- 
ceiver, in  the  sum  of  $200,  eonditiouecl  to  pay 
costs  and  damages  on  appeal,  held  not  sufficient 
to  supersede  the  receiver,  nor  effect  a  stay  of 

groceedings. — State  v.  Superior  Court  of  King 
iounty  (Wash.)  484. 

{  9.     Record  and  prooeedlnKs  not  In  ree- 
ord. 

On  appeal  from  a  dismissal  under  Code  Civ. 
Proc.  i  582,  the  written  consent  of  defendants 
Id  the  printed  transcript  that  judgment  may  Ik> 
taken  against  them  cannot  be  considered. — 
Grant  v.  McArthur  (C^.)  88. 

An  entry  made  on  the  margin  of  the  minuto 
bcok,  where  an  order  of  the  court  was  entere<l. 
that  it  was  commenced  to  be  recorded  on  it 
certain  named  date,  held  inadmissible  to  con- 
tradict the  transcript,  reciting  that  the  ordcr 
was  entered  on  a  prior  date. — In  re  Pichoir"s 
Estate  (Cal.)  214. 

Authenticated  record  of  affidavits  used  on  mo- 
tion for  new  trial  for  newly  di.scovered  eviden<'e- 
held  necessary  for  review  of  order  granting  mo- 
tion.-Esert  v.  Clock  ^C;,l.|^^7i^QQgig 
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A  joui-nal  entry  of  the  clerk  DOting  an  ex- 
ception to  the  judgment  is  insutUc-ieut  in  it- 
self to  warrant  the  supreme  court  in  consid- 
ering whether  the  evidence  was  sufficient  to 
support  the  finding.— Lord  v.  Guyot  (Colo. 
Snp.)  688. 

A  writ  of  error  will  be  dismissed,  where  the 
record  fails  to  show  any  judgmpnt  agninst 
the  plaintiff  in  error. — Young  r.  Eatdi  (Oolot 
Snp.)  COS. 

Under  rule  9  (66  Pac.  zIt)  of  the  snpreme 
court,  plaintiff  in  error  must  number  and  index 
the  pages  of  the  record  before  the  clerk  receives 
or  files  it.— City  of  Emporia  v.  KowalsU  (Kan.) 
863. 

Under  Sess.  Laws  1901,  p.  29,  i  2,  where  90 
days  have  not  expired  after  notice  of  appeal, 
motion  to  dismiss  appeal  for  failing  to  file 
transcript  before  filing  opening  brief  will  be 
denied.— Prescott  v.  Puget  Sound  Bridge  & 
Dredging  Co.  (Wash.)  262. 

Affidavits  on  a  motion  to  vacate  a  Judgment, 
not  made  part  ot  the  record  by  statement  or 
bill  of  exceptions,  cannot  be  considered  on  ap- 
Deal.— F.  Chevalier  &  Co.  ▼.  Wilson  (Wash.) 

An  order  held  not  to  identify  affidavits  in  the 
transcript  as  all  or  any  of  those  considered  be- 
low.—F.  CbevaliMr  &  Co.  t.  Wilson  (Wash.) 
487. 

1 10.  — ^  Cor  tents,  maklns,  and  settle- 
ment of  oase  or  statement  of 
taeta. 

Refusal  to  open  default  in  serving  proposed 
statement  on  appeal,  arising  from  misconstruc- 
tion of  Code  Civ.  Proc.  (939,  held  not  abuse 
of  discretion. — Ingrlm  v.  Epperson  (Cal.)  165. 

Facts  on  which  judgment  and  a  prior  order 
were  based  cannot  be  included  in  statement  of 
facts  on  appeal  from  order  refusing  to  open 
judgment.— State  v.  Superior  Court  of  Kittitas 
County  (Wash.)  102. 

Under  Ballinger's  Ann.  Odes  &  St.  S  5062,  a 
motion  for  an  extension  of  time  to  file  a  state- 
ment of  facts  Deed  not  be  made  within  the  30 
days  next  succeeding  the  entry  of  judgment. — 
Crowley  v.  McDonough  (Wash.)  261. 

Under  Ballinger's  Ann.  Codes  &  St  S  5062,  a 
motion  fer  an  extension  of  time  to  file  a  state- 
ment of  facts  is  too  late  if  made  more  than  90 
days  after  the  Judgment. — Crowley  v.  McDon- 
ough (Wash.)  261. 

Under  Ballinger's  Ann.  Codes  &  St.  S  5062, 
service  of  motion  for  an  extension  of  time  to 
file  a  statemeut  of  facts  held  to  give  the  court 
no  authority  to  grant  the  motion  on  its  being 
eubseqnontly  filed  after  the  lapse  of  more  than 
90  days.— Crowley  v.  McDonough  (Wash.)  261. 

Under  Ballinger's  Ann.  Codes  &  St.  (  5062, 
the  unauthorized  filing  of  a  statement  of  fact 
after  the  expiration  of  30  days  and  before  the 
expiration  of  00  held  a  mere  nullity,  neitlier 
creating  nor  preserving  any  rights  In  appellaut's 
favor. — Crowley  v.  McDonough  (Wash.)  261. 

SIX.  —  Qnestlons  presented  for  ve- 
■wivw. 

Where  it  does  not  appear,  either  from  the 
record  or  the  bill  of  exceptions,  that  the  in- 
structions contained  therein  are  all  the  in- 
stnictions  given  by  the  court,  the  supreme 
court  cannot  consider  ol>ie<-tions  or  exceptions 
thereto.— Lord  v.  Guyot  (Colo.  Sup.)  683. 

The  insufficiency  of  the  evidence  cannot  be 
reviewed,  in  the  absence  of  a  certificate  that 
the  bill  of  exceptions  contains  all  the  evidence. 
—Young  V.  Hatch  (Colo.  Sup.)  693. 

Where  the  grounds  for  a  new  trial  are  not 
stated,  the  court  will  examine  the  record  to  as- 
certain whether  it  contains  error  to  warrant 
the  grant. — Ilernicr  v.  Auilerson  (Idaho)  1027. 


Where  a  case-made  shows  that  Items  of  evi- 
dence were  not  embodied  therein  which  may  be 
material  to  the  decision,  the  case  must  be  af- 
firmed.- Kansas  City  v.  Parker  (Kan.)  867. 

Where  the  record  fails  to  disclose  what  in- 
structions were  in  fact  given,  the  supreme  court 
cannot  review  the  refusal  of  the  court  to  give 
those  which  were  requested. — Garr  t.  Cranney 
(Utah)  853. 

The  record  on  appeal  htld  not  to  show  the 
making  of  a  request  for  separate  conclusions 
of  fact  and  of  law^as  authorised  by  Rev.  St.  | 
3660.— First  Nat  Bank  v.  Citizens'  State  Bank 
(Wyo.)  726. 

S  12.   AssiKnaient  of  error*. 

Specifications  of  insufficiency  of  evidence  to 
support  a  finding,  which  point  to  each  of  the 
'  probative  facts,  are  sufficient — Laidlaw  v.  Pa- 
I  cific  Bank  (Cal.)  277. 

An  assignment  that  the  evidence  la  insnffi- 
!  cient  to  justify  the  court  In  findiue,  etc.,  set- 
'  ting  ont  the  finding  in  hec  verba,  held  insuffi- 
cient—Swift T.  Occidental  Mining  &  Petroleum 
Co.   (Cal.)  470. 

Under  Code  Civ.  Proc  i  648,  specifications  of 
Insufficiency  of  evidence  in  a  bid  of  excq>tions 
held  insufficient— Bell  v.  Staacke  (CaL)  4i2. 

Assignment  ot  error  in  giving  instruction  M4 
sufficiently  specific. — Denver  &  R.  O.  H.  Co.  v. 
Young  (C!oIo.  Snp.)  688. 

Where  the  evidence  is  sufficient  to  sustain  a 
verdict  for  a  greater  sum  than  that  fonnd,  the 
supreme  court  will  not  examine  the  record  to 
ascertain  whether  the  exact  sum  found  was  the 
correct  amount;  the  only  assignment  of  error 
being  that  the  verdict  is  not  sustained  t>y  the 
evidence. — Southwestern  Cotton  Seed  Oil  Co.  v. 
Bank  of  Stroud  (Okl.)  206. 

An  assignment  of  error  which  alleges  that  the 
verdict  is  not  sustained  by  the  evidence  will  not 
cover  the  question  of  error  in  the  assessment 
of  the  amount  of  recovery. — Southwestern  Cot- 
ton Seed  Oil  Co.  ▼.  Bank  of  Stroud  (OkL)  205. 

113.  Briefs. 

Motion  to  dismiss  appeal,  because  points  and 
authorities  are  not  filed  in  time,  held  defeated, 
under  Sup.  Ct.  Rule  5  (64  Pac.  viii),  by  prior 
filing  thereof.— Swortfiguer  v.  White  (CaL)  211. 

Where  an  assignment  of  error  is  not  argued 
by  appellant  and  appellee's  brief  shows  that 
any  error  was  not  prejudicial,  the  judgment 
will  be  affirmed.— Bartholomew  v.  Yankee 
(Colo.  Sup.)  405. 

Appellant's  brief  held  to  point  ont  the  errors 
relied  on  for  reversal  with  sufficient  particu- 
larity, under  Ballinger's  Ann.  Codes  «  St  i 
0514.  and  Sup.  Ct  Rule  8  (40  Pac  x).— Crow- 
ley V.  McDonough  (Wash.)  261. 

i  14.   Dismissal,    wltltdrawal,    or    a1>aa- 
donment. 

The  premature  service  of  a  notice  of  inten- 
tion to  move  for  a  new  trial  does  not  render 
an  appeal  from  the  order  denying  the  new  trial 
dismissable.— Bell  v.  Staacke  (Cal.)  171. 

The  mere  fact  that  respondent  has  excepted  to 
the  sureties  on  the  appeal  bond,  and  that  one  of 
them  has  failed  to  justify,  is  not  ^nud  for 
dismissing  the  appeal.— Klingler  t.  Henderson 
(Cal.)  617. 

Where,  pending  a  writ  of  error  to  deto-mine 
the  validity  of  a  statute,  the  statute  is  rei>eal- 
ed,  the  writ  of  error  will  be  dismissed. — State 
Board  of  Equalization  v.  People  (Colo.  Sup.) 
416. 

Where  a  judgment  of  a  county  court  was  er- 
roneously brought  to  the  supreme  court  by  ap- 
peal instead  of  by  writ  of  error,  the  appeal 
will  be  dismissed  and  the  cause  redocketed  on 
error,  under  Mills'  Ann.  Code,  {  S88a.— Bailey 
V.  O'Pailon  (Colo.  ^§i|^-y  (^OOglC 
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Where  a  case  is  improperly  brought  up  on  ap- 
peal, it  will  be  entered  as  pending  on  error  on 
appellant's  application. — Colorado  Fuel  &  Iron 
Co.  r.  Koudson  (Colo.  App.)  69& 

A  proceeding  in  error  will  be  dismissed  where 
the  record  does  not  show  the  amount  in  con- 
troversy to  be  $100.— Booher  v.  Wisner  (Kan.) 
681. 

Petition  in  error  will  be  dismissed  where  par- 
tie*  below  are  not  made  parties.— Booher  r. 
Wisner  (Kan.)  581. 

Where  the  alle^  errors  are  numerous,  and 
require  an  exammation  of  all  proceedings  in 
the  court  below,  and  the  record  is  not  paged 
-or  indexed,  the  court  will  dismiss  the  proceed- 
ing.—City  of  Emporia  v.  Kowalski  (Kan.)  863. 

A  proceeding  in  error  from  an  order  award- 
ing a  peremptory  writ  of  mandamus  will  be  dis- 
misseo.  if  before  it  is  filed  compliance  with  the 
order  has  been  made. — Croose  t.  Nixon  (Kan.) 
886. 

A  motion  to  dismiss  an  appeal  held  to  only 
present  the  questions  whether  the  appeal  lies 
from  the  order  or  judgment  and  whether  ap- 

fellant  has  prosecuted  it  as  required  by  law. — 
n  re  DstIs'  Estate  (Mont.)  721. 

A  motion  to  dismiss  an  appeal  taken  by  sev- 
eral defendants,  without  serving  notice  on  a 
■defendant  who  did  not  appeal,  denied. — First 
Nat  Banic  v.  Gordon  Hardware  Co.  (Wash.) 
251. 

Motion  to  dismiss  appeal,  under  Sess.  Laws 
lOOl,  p.  29,  {  2,  because  transcript  was  not 
filed  till  after  appellant's  opening  brief,  not 
being  served  on  appellant  till  after  filing  of 
'transcript,  will  be  denied. — Johnson  v.  San  Juan 
Fish  &  Packing  Go.  (Wash.)  254. 

-(16.   Bevletr. 

The  question  whether  a  judgment  Is  the  le- 
gal conclusion  from  the  facts  found  cannot  be 
-considered  ou  appeal  from  an  order  denying  a 
new  trial,  but  only  on  appeal  from  the  judg- 
meot- Bryan  v.  Bryan  (Cal.)  804. 

Where  appellant  insisted  that  a  bill  of  sale 
was  a  mortgage,  and  damages  were  assessed  ou 
that  basis,  he  cannot  complain  of  the  measure 
of  damages,  correctly  assessed  according  to 
Wb  contention.— Heiscb  v.  Bell  (N.  M.)  672. 

Where,  on  appeal  from  an  order  granting  a 
new  trial,  the  order  was  reversed,  the  decision 
held  not  to  prevent  the  consideration  of  grounds 
nut  reviewed  on  an  appeal  from  the  judgment 
entered  on  the  verdict.— Gray  v.  Washington 
Water  Power  Co.  (Wash.)  255. 

Where  plaiutitF  in  a  condemnation  proceeding 
was  permitted  to  show  the  value  of  several 
classes  of  property  damaged,  it  could  not  object 
that  defendants  introduced  the  same  character 
of  evidence.— Seattle  &  M.  R.  Co.  t.  Boeder 
fWash.)  -108. 

An  assignment  of  error  not  argued  will  not  be 
reviewed.— Seattle  &  M.  R.  Co.  v.  Roeder 
<Wash.)  49& 

I  16.  —  Scope  and  extent  la  ceneraL 

Action  of  the  court  on  granting  a  nonsuit  is 
reviewable  on  appeal  from  an  order  denying  a 
new  trial,  when  the  denial  is  excepted  to  and 
specified  as  an  error  in  the  bill  of  exceptions 
used  on  the  motion  for  a  new  trial.— Converse 
V.  Scott  (Cal.)  13. 

On  an  appeal  from  an  order  denying  a  motion 
for  a  new  trial,  the  sufBciency  of  the  findings 
will  not  be  considered. — Walker  v.  Lillingston 
(Oal.)  282. 

The  sufficiency  of  a  compMint,  and  whether 
the  findiniTS  sustain  the  judgment,  cannot  be 
oonsidered  on  an  appeal  from  an  order  denying 
a  motion  for  a  new  trial. — Swift  v.  Occidental 
Mining  &  Petroleum  Co.  (Cal.)  470. 


!  A  specification  of  error,  in  a  notice  of  motion 
for  a  new  trial,  that  the  decision  is  against  law 

,  for  any  reason  appearing  on  the  judgment  rull, 
can   only   l>e   considered    on    appeal    from    the 

I  judgment— Swift  v.  Occidental  Mining  &  Petro- 
leum Co.  (Oal.)  470. 

Under  Code  Civ.  Proc.  SS  153,  940,  956, 
the  court  on  appeal  from  an  order  of  sale 
of  community  property  under  a  power  in  the 
husband's  will  can  review  error  in  including  the 
wife's  interest  in  the  order,  though  it  was  cor- 
rect as  to  the  interest  of  the  deceased  husband. 
—In  re  Wickersham's  Estate  (Cal.t  1079. 

Failure  of  the  successful  plaintiff  to  urge  a 
particular  ground  for  sustaining  the  judgment 
at  the  trial  did  not  preclude  him  from  urging 
the  same  on  appeal.— Bailey  v.  O'Fallon  (Colo. 
Sup.)  755. 

Where  a  judgment  is  correct  on  other 
grounds  than  those  on  which  it  was  based  by 
the  trial  court  it  will  not  be  reversed  on  ap- 
peal.—LeMond  V.  Harrison  (Colo.  App.)  950. 

Where  the  terms  of  an  oral  agreement  were 
I  indefinite,  the  real  contract  must  be  largely  in- 
ferred from  the  subsequent  course  of  dealing. — 
Whale  V.  Gutch  (Or.)  832. 

(17.  —  PrenunptloBS. 

On  appeal,  it  is  to  be  presumed  that  the  find- 
ings were  supported  by  evidence. — Beardsley 
V.  Clem  (Cal.)  175. 

On  appeal,  it  is  to  be  presumed  that  the  evi- 
dence in  support  of  a  finding  was  received  with- 
out objection,  in  the  absence  of  any  showing 
to  the  contrary. — Beardsley  v.  Clem  (Cal.)  175. 

The  court,  on  appeal,  held  bound  to  presume 
that  the  resolution  of  intention  to  do  certain 
street  work  was  put  in  evidence  in  an  action  to 
foreclose  a  street  assessment,  and  that  the 
resolution  contained  a  full  description  of  the 
work.— Buckman  v.  Hatch  (Cal.)  221. 

In  support  of  a  judgment  there  can  be  no 
presumption  contrary  to  the  stipitlated  facts. — 
Conway  t.  Supreme  Council,  Catholic  Knights 
of  America  (Cal.)  223. 

A  certain  affidavit  in  transcript  on  appeal 
held  not  presumably  one  referred  to  in  bill  of 
exceptions.— San  Diego  Sav.  Bank  t.  Goodsell 
(Cal.)   290. 

Where  the  record  purports  to  contain  all  the  ' 
evidence,  the  court  on  appeal  will  not  presume 
that  resort  was  had  to  evidence  nnt  disclosed 
by  the  record.— Meti  v.  Bell  (Cal.)  618. 

In  the  absence  of  a  bill  of  exceptions,  it  will 
be  presumed  on  appeal  that  findings  on  issues  in 
cross-complaint,  if  required,  were  waived. — Hor- 
wege  V.  Sage  (Cal.)  621. 

On  an  appeal  on  a  judsment  roll  showing  ver- 
dict and  judgment  thereon,  it  will  be  presumed 
that  all  issues  raised  were  submitted  by  con- 
sent, and  that  no  evidence  was  offe  ed  in  sup- 
port thereof. — Ilorwege  v.  Sage  (Cal.)  621.. 

Where  witnesses  were  not  allowed  to  testify, 
held,  on  appeal,  what  they  would  have  testified 
not  being  shown,  that  it  would  not  be  presum- 
ed they  would  have  testified  contrary  to  the  or- 
der appealed  from.- In  re  Lovern  (Cal.)  783. 

Court  on  appeal  htld  entitled  to  presume  that 
order  granting  new  trial  was  made  for  in- 
sufficiency of  evidence.- Harloe  v.  Berwick 
(Cal.)  1060. 

Under  Code  Civ.  Proc.  |  659,  subd.  3,  where 
the  statement  on  a  motion  for  new  trial,  ou  the 
ground  of  insufficiency  of  the  evidence,  does 
not  contain  all  the  evidence,  but  is  stipulated 
to  be  correct,  and  is  certified  by  the  judge  to 
have  been  settled  and  allowed,  it  is  sufficient. — 
C^ahill  V.  Baird  (Cal.)  1061. 

A  record  containing  instructions  neither  sign- 
ed nor  indorsed  b.v  the  judge  held  to  raise  no 
presumption  that  the-jjh||^'g  Juid  performed  his 
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duty,  under  Code,  {  1ST,  snl)ds.  6,  7,  and,  that 
the  iDRtructions  conrttitutetl  nil  those  given  or 
refused.— Lord  v.  Guyot  (Colo.  Sup.)  683. 

Where  the  record  shows  a  verdict  and  jndg- 
inent  .Tnue  2(!tb.  and  motion  for  new  trial  filed 
June  27th,  which  was  overruled,  it  will  be  pre- 
sumed that  the  motion  was  filed  at  the  term  at 
which  the  judgment  was  rendered.— Mechanics' 
Sav.  Bank  t.  Harding  (Kan.)  (J55. 

Wbare  all  the  evidence  is  not  contained  in  the 
record,  it  will  be  presumed  that  facts  assumed 
in  an  instruction  were  either  admitted  or  cou- 
chisively  proven  at  the  trial. — Crossen  v.  Gran- 
dy  (Or.)  90«. 

Under  Rev.  St.  S  2020,  It  will  be  presumed, 
where  the  record  shows  that  a  substitution  has 
beMi  made  because  of  the  death  of  parties 
plaintilT,  that  the  representatives  were  appoint- 
ed by  a  conrt  of  competent  jurisdiction  and 
that  the  order  of  substitution  was  regularly 
made.— Warr«i  v.  Robison  (Utah)  989. 

Insufficiency  of  the  record  in  not  disclosing 
statement  of  counsel  on  which  judgment  was 
partially  based  held  to  preclude  a  review  of  the 
cause  by  the  appellate  court.— Johnson  t.  City 
of  Spokane  (Wash.)  122. 

From  a  finding  of  the  trial  conrt  that  an  or- 
der in  bankruptcy  was  regularly  made,  it  will 
be  presumed  it  was  on  necessary  notices. — 
Smalley  v.  Laugenour  (Wash.)  786. 

i  18.  ^—  Discretion  of  lower  oonrt. 

The  discretion  of  the  court,  exercised  under 
Code  Civ.  Proc.  §  473,  in  vacating  order  of  dis- 
missal, will  not  be  disturbed  on  appeal,  except 
for  abuse.— Moore  v.  Thompson  (Cal.)  930. 

An  order  granting  a  new  trial  for  insuGBciency 
of  evidence  held  not  reviewable  on  conflicting 
evidence.— Harloe  v.  Berwick  (Cal.)  1060. 

An  application  for  a  new  trial  for  insnffl- 
cieucy  of  evidence  will  not  be  reviewed,  in  the 
absence  of  a  motion  for  judgment  or  nonsuit  at 
the  trial.— Ruckman  v.  Ormond  (Or.)  707. 

S  19-  Qnestiona  of  tmot,  Tordiots,  and 

flndinca. 

Where,  on  appeal,  a  question  has  been  held 
to  have  been  one  for  the  jury,  and  on  a  sec- 
ond trial  the  jury,  on  the  same  and  additional 
evidence,  have  found  the  same  way  as  before, 
the  finding  cannot  be  questioned.- Allen  v.  Mc- 
Kay &  Co.  (Cal.)  8. 

Where  the  testimony  is  conflicting,  findings 
of  fact  thereon  cannot  be  disturbed  ou  appeal. 
—Bryan  v.  Bryan  (Cal.)  304. 

Questions  whether  certain  bonds  were  pur- 
chased by  plaintiS  to  evade  taxation  held  not 
presented  on  appeal.— Columbia  Sav.  Bank  ▼. 
I.«s  Angeles  County  (Cal.)  306. 

(Question  whether  a  bauk  was  estopped  to 
claim  cortaiu  sums  not  liable  to  tax  held  not  an 
opeiv  one  on  appeal. — Columbia  Sav.  Bank  t. 
I^s  Angeles  County  (Cal.)  308. 

Where  the  parties  were  the  only  witnesses 
on  a  disputed  question,  and  their  testimony 
was  contradictory,  the  verdict  will  not  be  dis- 
turbed on  appeal.— Rickey  ▼.  Brady  (Colo. 
App.)  444. 

A  finding  on  conflicting  evidence  will  not  be 
reversed,  unless  manifestly  against  the  weight 
of  evidence.- Johnston-Woodbury  Hat  Co.  v. 
Lightbody  (Colo.  App.)  957. 

Where  there  is  no  evidence  to  snpport  a  judg- 
ment based  on  a  verdict,  it  will  be  reversed. — 
Jensen  v.  Northern  I*ac.  Ry.  Co.  (Idaho)  700. 

A  finding  of  fact,  made  in  equity  case  by 
the  lower  court  on  conflicting  evidence,  will 
not  be  di^tu^hed  by  the  supreme  court. — Wetz- 
stein  V.  Largey   (Mont.)  717. 

Where  the  evidence  as  to  the  location  of 
veins,   in   an   action   to   determine   an   adverse 


claim  to  a  mining  property,  is  conflicting,  a 
finding  thereon  will  not  be  reversed  ou  appeal. 
— Montana  Ore  Purchasing  Co.  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co.  (Mont.)  1114. 

Findings  of  fact  will  not  be  disturbed,  nnles? 
clearly  against  the  weicht  of  evidence. — Romero 
V.  Coleman  (N.  M.)  559. 

A  finding  by  the  court  will  not  be  disturbed, 
unless  against  the  weight  of  evidence,  or  not 
supported  by  snfflcient  evidence. — ^Rush  t. 
Fletcher  (N.  M.)  559. 

Where  a  case  is  tried  to  the  court,  it  is  the 
sole  judge  of  the  credibility  of  the  witnesses.- 
Romero  v.  Coleman  (N.  M.)  559. 

Where,  «n  appeal,  the  preponderance  of  the 
proof  supports  the  finding  of  facts,  they   will 
not   be   disturbed.- Annie   Laurie  Hin.    Co.    v. 
'  Ross  Min.  &  Mill.  Co.  (Utah)  465. 

J  Where  there  is  any  evidence  to  snpport  a 
Terdict  or  a  finding  of  the  court,  or  where  the 
evidence  is  conflicting,  the  supreme  conrt  will 
not  disturb  such  verdict  or  set  aside  sach  find- 
ing.—tiarr  V.  Cranney  (UUh)  853. 

j  Where  there  is  some  evidence  to  support  a 
I  verdict,  objections  that  the  damages  are  ez- 
.  cessive  and  the  evidence  insuflJcient  cannot  be 
reviewed.— Palmquist  r.  Mine  &  Smelter  Sap- 
,  ply  Co.  (Utah)  994. 

I     The  findings  of  the  trial  court,  based  on  the 
,  testimony  of  two  witnesses  contradicting  each 
'  other,  will  not  be  disturbed  on  appeal — Jordan 
T.  Coulter  (Wash.)  257. 

Where  there  is  no  evidence  of  passion  or 
prejudice,  and  the  trial  court  has  denied  a  new 
trial  on  tlie  ground  of  excessive  damages,  a 
judgmeut  will  not  be  reversed  on  that  ground 
on  appeal. — Morton  v.  Moran  Bros.  Co. 
(Wash.)  968. 

{ 20.  Harmless  error. 

Certain  instructions  as  to  adverse  possession 
held  harmless.- Allen  v.  McKay  &  Co.  (Cal.>  S. 

Where  the  court  found  that  plaintiff  acquies- 
ced in  defendant's  use  of  certain  oil  for  fuel. 
'  error,  if  any.  in  admitting  a  custom  to  permit 
such   use,   was   harmless. — Swift   v.   Occidental 
Mining  &  Petroleum  Co.  (Cal.)  470. 

Overruling  of  objection  to  certain   statement 
i  of  receiver  on  his  iiuni  accounting  heJd  immate- 
rial.—Rochat  V.  Gee  (Cal.)  478. 

I  Where  a  fellow  servant  whom  plaintiS  was 
I  ordered  to  assist  was  alleged  to  be  a  skilled  and 
experienced  person,  defendant  was  not  harmi-d 
by  the  exclusion  of  testimony  the  admission 
'  of  which  would  have  shown  thist  he  was  habit- 
ually careless. — Grijalva  v.  Southern  Pac.  Co. 
(Cal.)  622. 

Judgment,  after  trial  on  merits,  M4  not  re- 
versible on  account  of  misjoinder  of  parties 
plaintiff.— Daly  v.  Rnddell  (Cal.)  784. 

Refusal  of  continuance  held  not  reviewable, 
in  the  absence  of  a  showine  of  injury. — Cham- 
berlin  t.  Loewenthai  (Oal.)  932. 

Where  sufficient  unobjectionable  evidence  to 
sustain  the  judgment  appears  in  the  record, 
the  supreme  court  will  not  review  errors  in  tht> 
admission  of  testimony. — Kilham  v.  Western 
Bank  &  Safe  Deposit  Co.  (Colo.  Sup.)  409. 

I  An  objection  to  the  validity  of  a  tax  deed  in 
,  an  action  to  quiet  title  is   immaterial,   where 

the  court  aftem'ards  excluded  it  from  the  cou- 
I  sideration    of    the    jury, — Schlageter    v.    Gude 

(Colo.  Sup.)  428. 

'  It  is  not  prejudicial"  error  to  permit  a  county 
treasurer  to  turn  to  the  several  entries  in  his 
records    and    state    what    such    entries    are. — 

■.  Stevens  v.  Nebraska  Loan  &  Trust  Co.  (Kan.> 

!3(iS. 

In  replevin  against  a  constable  for  levying  on 
plaintiff's  property  as  that  of  a  third  person. 
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tbe  adroissiou  of  certain  incompetent  eridence 
hrld  not  prejudicial.— Cliandler  t.  Parker 
(Kan.)  36& 

Error  in  oTemiliug  an  objection  to  Incompe- 
tent evidence  conld  not  be  prejudicial,  where 
the  evidence  was  not  introduced. — Stevens  v. 
Nebraska  Loan  &  Trnst  Co.  (Kan.)  868. 

Errors  in  iustrnctions  to  a  jury  in  an  eq- 
uity case,  and  in  permitting  them  to  bring  a 
general  verdict,  held  harmiess  nuder  the  facts. 
— Wetistein   v.   Largey   (Mont.)   717. 

On  a  trial  before  the' court,  inadraissible,  but  I 
important,    evidence    received    over    objection 
will  be  presumed  to  have  been  disregarded  by 
the  court,  and  the  error  is  presumptively  harm- 
less.—Cobban  V.  Hecklen  (Mont.)  805. 

Exclusion  of  evidence  of  the  notice  Of  loca- 
tion of  defendant's  mining  claim,  and  of  convey- 
ances thereof,  in  an  action  to  determine  an  ad- 
verse claim  to  plaintiff's  claim,  held  harmless.— 
Montana  Ore  Purchasing  C!o.  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Min.  Co.  (Mont.)  1114. 

It  is  reversible  error  to  instruct  as  to  an  is- 
sue outside  those  mode  by  the  pleadings. — 
First  Nat.  Bank  v.  McDonald  (Or.)  901. 

In  an  action  for  damages  resulting  from  over- 
flow of  land,  the  jui?  having  found  actual 
damages,  an  instruction  relating  to  nominal 
damages  Iteld  harmless,  even  if  erroneous. — 
Crosscn  v.  Grandy  (Or.)  906. 

Any  error  against  defendant  in  the  admission 
of  evidence,  or  in  instructious,  in  regard  to 
claims  alleged  to  have  been  barred  by  the  stat- 
nte  of  limitation,  held  cured  by  a  verdict 
eliminating  sach  claims.— Garr  v.  Cranney 
(Utah)  853. 

Evidence  in  an  action  for  services  and  mate- 
rials rendered  defendant's  intestate  on  an  im- 
plied contract  examined,  and  held  harmless  to 
defendants,  eveu  if  not  properly  admissible. — 
Garr  v.  Cranney  (Utah)  853. 

Unless  It  affirmatively  appears  that  a  ruling 
was  injurious,  such  ruliug  will  not  be  re- 
viewed on  appeal.— Rio  Grande  W.  Ry.  Co.  v. 
Utah  Nursery  Co.  (Utah)  859. 

Ortatn  evidence  of  executed  parol  contract 
of  fruaranty.  invalid  when  exe<-utory  under 
Ballin^er's  Ann.  Codes  &  St  §  457C,  heUl  not 
prejudicial    to    appellant— Dudley    v.     Duval 

(Wash.)  ea 

Judgment  for  plaintiff  in  ejectment  held  sub- 
ject to  revci-sal  for  erroneous  admission  of  evi- 
dence.— Kline  V.  Stein  (Wash.)  235. 

It  was  not  prejudicial  error  to  refuse  a  qnes- 
tion  as  to  tbe  reasonable  value  of  medical  serv- 
ices rendered  tbe  plaintiff,  where  no  doctor's 
fees  were  claimed  or  allowed.— Jordan  v.  City 
of  Seattle  (Wash.)  743. 

A  case  must  be  reversed  for  prejudicial  errors 
of  law  occurring  on  a  jury  trial,  though  the 
court  thiuk  it  correctly  derided  on  the  facts 
in  evidence.- McNicol  v.  Collins  (Wash.)  753. 

In  an  action  against  a  city  for  personal  in- 
juries caused  by  a  defective  street  alleged  left 
unlighted,  admission  of  plaintiff's  testimony 
that  after  the  injury  he  made  no  search  for 
lights  held  not  prejudicial.— Randall  v.  City  of 
Hoquiam  (Wash.)  1111. 

8  81.   Xtotermination   and   dlspoaltioB   of 
oanse. 

Facts  held  to  show  matters  were  not  consider- 
ed on  a  prior  appeal,  so  as  to  make  the  law  of 
the  case.- Conway  v.  Supreme  Council,  Cath- 
olic Knights  of  America  (Cal.)  223. 

Where  the  judpmeut  actually  entered  is  er- 
roneous, it  must  be  reversed,  though  if  it  had 
followed  the  opinion  o|  the  court  rendering  it, 
it  would  have  been  correct. — Belger  t.  Sanchez 
(Cal.)  738. 


Reversal  of  a  case  held  necessary  after  the 
substitution  of  a  new  administrator  as  appel- 
lant, who  was  not  shown  by  the  record  to  be 
chargeable  with  the  trust  fund  for  which  suit 
was  brought— Blisalde  v.  Elizalde  (Cal.)  861. 

Where  one  judge  of  tbe  supreme  court  is  dis- 
qualified, and  the  other  two  disaRree,  the  judg- 
ment of  the  trial  court  will  be  afllrmed,  under 
Civ.  Code,  f  408.— Fisher  v.  Kansas  City  Hum- 
boldt Min.  Co.  (Colo.  Sup.)  330. 

On  appeal  a  petition  for  reversal  because  of 
matters  arising  since  the  trial  held  of  no  avail. — 
Geraghty  v.  Randall  (Colo.  App.)  767. 

A  reviewing  court  may  not  set  aside  a  verdict 
as  excessive  unless  the  amount  found  is  so 
great  as  to  show  passion  and  prejudice. — City 
of  Chanute  v.  Higgins  (Kan.)  638. 

Where  a  judgment  awarding  a  fund  in  court 
is  reversed,  and  an  order  of  restitution  is  en- 
tered, the  party  holding  tlie  fund  is  not  entitled 
to  set  off  against  such  order  a  personal  judg- 
ment against  the  party  found  entitled  to  the 
fund.— First  Nat.  Bank  v.  Price  (Kan.)  938. 

In  action  for  price  of  goods  sold  to  an  alleged 
agent,  supreme  court's  determination  on  a  for- 
mer appeal,  on  different  evidence,  that  a  general 
agency  existed,  held  not  res  judicata,  so  as  to 

Sreclude  repudiation  of  agency.— Pacific  (Joast 
tiscuit  Co.  V.  Dugger  (Or.)  623. 

Testimony  by  defendant,  in  action  for  price 
of  goods,  inconsistent  with  that  given  at  a  for- 
mer trial,  held  not  to  justify  peremptory  instruc- 
tion against  her. — Pacific  CToast  Biscuit  Co.  ▼. 
Dugger  <0r.)  523. 

§  2Z.   IilablUtlM    OB    bonds    and    nnder- 


Purchaser  of  land  sold  under  foreclosure  de- 
cree held  entitled  to  recover  for  use  and  oc- 
cupation pending  an  appeal  by  the  mortgagoi^ 
in  possession,  under  a  supersedeas  bond,  though 
the  purchaser  had  been  paid  the  deficiency  aris- 
ing at  the  sale. — German  Savings  &  Loan  Soc. 
V.  Kern  (Or.)  709. 

APPEARANCE. 

On  appeal  on  mortgage  foreclosure,  held,  that 
question  as  to  publication  of  summons  was 
waived  by  general  appearance. — San  Diego 
Sav.  Bank  v.  Goodsell  (Cal.)  299. 

Where  a  defendant  in  mortgage  foreclosure 
appears  generally,  he  submits  to  the  jurisdic- 
tion, and  caunot  thereafter  raise  a  question  as 
to  imperfections  in  the  order  of  publication, 
etc, — San  Diego  Sav.  Bank  v.  Goodsell  (Cal.) 
299. 

An  appearance  by  a  defendant  for  any  pur- 
pose other  than  to  contest  the  jurisdiction  of 
the  court  will  give  it  general  jurisdiction  for 
all  purposes  of  the  litigation. — Burubam  v. 
Lewis   OKan.)  337. 

The  appearance  of  defendant  to  contest  the 
right  of  plaintiff  to  amend  bis  affidavit  in  at- 
tachment held  a  general  appearance.— Burn- 
ham  V.  Lewis  (Kan.)  337. 

Facts  held  to  constitute  a  general  appear- 
ance, waiving  question  of  jurisdiction. — Wal- 
ters V.  Field  (Wash.)  66, 


APPLIANCES. 

Liability  of  employer  for  defects,  see 
and  Servant,"  §  4. 


"Master 


APPOINTMENT. 

Of  executor  or  administrator,   see   "Executors 

and  Administrators,"   J!   2. 
Of  guardian,  see  "(Juardian  and  Ward,"  {  1. 
Of  judge,  see  "Judges,"  §  1. 
Of  public  officers  in  gene,-al,  Mjs^J'^^ey^'g  [^ 
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APPROPRIATION. 

For  payment  of  mtinicipal  debts,  see  "Munici- 
pal Gorporations,"  §  8. 

Of  water  rights  in  general,  see  "Wateia  and 
Water  Conrses,"  i  4. 

ARBITRATION  AND  AWARD. 

See  'Reference." 

t   !•    SnbmlsaloB. 

NeRotiations  between  tbe  bnyer  and  seller 
of  lumber  concerning  a  dispute  as  to  its  quality 
arising  in  a  foreign  port  held  to  amount  to  the 
appointment  of  the  buyer  as  the  seller's  agent 
to  settle  the  dispute,  and  not  to  constitute  en 
arbitration  agreement. — Williamson  v.  North 
Pacific  Lumber  Co.  (Or.)  387. 

ARGUMENT  OF  COUNSEL 

In  ciril  actions,  see  "TriaJ,"  <  2. 
In  criminal  prosecutions,  see  "Criminal  Law." 
112. 

ARRAIGNMENT. 

Sm  "Criminal  I41W,"  |  7. 

ARREST. 

See  "BaiP';   "Escape." 

In  contempt  proceedings,  see  "Contempt,"  |  1. 

ARREST  OF  JUDGMENT. 

Tn  dvll  actions,  see  "Judgment,"  |  4. 

ARSON. 

On  a  prosecution  for  arson,  ft«M' proper  to 
4idmit  eTideure  as  to  the  contents  of  a  bottle 
fouud  near  the  place  where  the  fire  occurred, 
and  to  admit  the  bottle  in  evidence. — People  r. 
Fitigerald  (Cal.)  554. 

ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide,"  |  1. 

ASSESSMENT. 

Of  compenxation  for  propertr  taken  fOr  public 

use,  see  "Ehninent  Domain,"  {  3. 
Of  expenses  of  public  improrements,  see  "High- 

wa.vs,"  i  3;   "ifunicipal  Corporations,"  {  S. 
Of  loss  on  insured,  see  "Insurance,"  i  4. 
Of  tax,  see  "Taxation,"  S  8. 

ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  3. 

ASSIGNMENT  OF   ERRORS. 

See  "Appeal  and  Error,"  1 12;  "Criminal  Law," 
I  10. 

ASSIGNMENTS. 

For  l>«nefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Convey- 
ances." 

In  bankruptcy,  see  "Bankruptcy,"  §  2. 

Transfer  of  rause  of  actii)ii  ground  for  abate- 
ment, see  "Alwtemcut  and  Revival,"  f  1. 


Tranters  of  particular  species  (^  property 
riahts,  or  instntmetits. 

See    "Insurance,"    S    2;    "Mortgages,"     i    3; 

"Pledges." 
Corporate  shares,  see  "Corporations,"  {  8. 

i   1.    Requisite*  and  validity. 

A  right  of  action  to  have  a  transfer  of  cer- 
tain trands  by  the  directors  of  a  bank  to  its 
president  set  aside  is  personal  to  the  bank  and 
not  aesignable.— Smith  t.  Pacific  Bank  (Cal.) 
184. 

Under  Civ.  Code  H  7()0,  1045,  a  child  cannot 
convey  his  expectancy  as  heir.— In  n  Wicker- 
sham's  Estate  (Cal.)  1076. 

Au  heir's  conveyance  of  his  expectancy, 
though  void  as  a  conveyance,  may  l>e  enforced 
in  equity.— In  re  Wickersham's  Estate  (CaL.) 
1076. 

I  2.    Operation  and  eSeot. 

An  agreement  by  a  bank  to  sell  bonds  Md 
not  to  include  a  judgment  that  the  bonds  were 
held, by  the  president  in  trust  for  the  bank.— 
Smith  V.  Pacific  Bank  (CaL)  184. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  "Bankruptcy,"  i  2. 

i   1.    Reaniaites  and  Talldlty. 

Foreign  voluntary  assignments  for  creditors 
must  not  conflict  with  tbe  laws  or  public  policy 
of  the  state  in  which  the  assignment  is  suogfat 
to  be  enforced. — Bloomingdale  v.  Weil  (Wash.) 
94;  Same  ▼.  Security  Safe  Deposit  &  Trust 
Co.,  Id. 

I  2.    Constm«tl0a  amd  eperatloB  In  cem« 
eraL 

Rights  of  local  creditors  prevail  against  prop- 
erty in  the  state  covered  by  a  foreign  voluntary 
assignment  for  creditors. — Bloomingdale  v.  Weil 
(Wash.)  04;  Same  v.  Security  Safe  Deposit  A 
Trust  Co.,  Id. 

Foreign  creditors  are  not  to  be  accorded  the 
same  rights  as  local  creditors,  as  against  prop- 
erty covered  by  a  foreign  voluntary  assignment 
for  creditors,  merely  because  they  svail  them- 
selves of  the  state  courts. — Bloomingdale  v.  Weil 
(Wash.)  94;  Same  v.  Security  Safe  Deposit  & 
Trust  Co.,  Id. 

ASSOCIATIONS. 

See  "Beneficial  Associations." 
Cemetery  associations,  see  "Cemeteries." 

Members  of  an  association  seeking  to  exdnde 
other  members  from  all  rights  in  its  pr<q>erty 
held  to  have  the  burden  of  showing  their  with- 
drawal.— Strong  V.  Los  Nietos  &  B.  Walnut 
Growers'  Ass'n  (Cal.)  734. 

Evidence  held  to  fail  to  show  that  members 
of  association  who  incorporated  under  Pt.  1806, 
p.  221.  etc.,  bad  therein^  withdrawn  from  the 
association. — Strong  v.  I^os  Nietos  &  K.  Wal- 
nut Growers'  Ass'n  (Cal.)  734. 

ASSUMPSIT.  ACTION  OF. 

See  "Account  Stated";  "Money  Lent";  "Money 
Rereived";  "L'se  and  Occupation";  "Wort 
and  Labor." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 
S  6. 
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ATTACHMENT. 

See  "Execntion";   "Garnishment." 
Bxemptinns,   see   "Exemptions";    "Homestead." 
In  suit  to  set  aside  (raudalent  conveyance,  see 
"Frandalent  Conveyances,"  S  2. 

I  1.    Ifatnre  mni  c^onnds. 

Under  Code  Civ.  Proc.  S!  537,  638.  540,  a 
vrit  ordertuK  attachment  of  goods  to  satisfy  a 
debt  of  18.782  was  improper  where  the  debt 
alleged  in  the  attachment  afDdavit  was  $5,000. 
—Baldwin  t.  Napa  &  S.  Wine  Oo.  (Cal.)  732. 

E^ridence  heM  not  soch  as  to  allow  disturb- 
ance on  appeal  of  finding  that  defendant  was 
not  a  nonresident— »wlon-Hart  Grocer  Co.  t. 
Peet  (Colo.  App.)  446. 

The  remedy  of  attachment  on  claims  not  due 
siren  by  Code  Civ.  Proc.  Si  230,  231.  is  a  right 
civen  the  creditor.— Nelson  v.  Stnll  (Kan.)  590. 

I  2.    Froeeedlncs  to  i^roovre. 

An  affidavit  merely  stating  that  a  claim  was 
apon  a  contract  for  the  direct  payment  of  mon- 
«y,  without  stating  that  the  claim  was  not 
aecored,  etc.,  as  provided  by  Code  Civ.  Proc.  { 
-638,  held  insufficient  to  justify  the  issuing  of 
an  attachment  agaiust  a  resident  of  the  state. 
—Sparks  v.  Bell  (Cal.)  281. 

4   8.    Writ  or  w»rraat. 

Under  Code  Civ.  Proc.  U  427.  837,  SUS.  640, 
where  two  causes  of  action  are  joined  in  a 
-complaint  and  plaintiff  is  entitled  to  an  attach- 
ment on  only  oue  of  them,  the  amount  stated 
in  the  complaint  as  the  amount  due  on  such 
caase  of  action  is  the  amount  to  be  stated  in 
the  writ.— Baldwin  t.  Napa  &  S.  Wine  Co. 
<Cal.)  732. 

-I   4.    ZiOTj,   llem,   and   onatody   and   dls> 
position   of  property. 

That  notice  of  a  levy  on  real  estate  was  serv- 
•ed  on  the  owners  the  day  before,  instead  of 
after,  the  levy,  held  immaterial. — Kilham  v. 
Wtstern  Bank  &  Safe  Deposit  Co.  (Colo.  Sup.) 
409. 

Where  land  was  devised  by  will,  the  fact 
that  the  notice  of  levy  described  the  holders 
as  "heirs  and  legatees"  held  immateriaL — Kil- 
ham V.  Western  Bank  &  Safe  Deposit  Oo. 
(Colo.  Sup.)  409. 

i  5.     Qnashlng,  Taoatlnc,  dlsaolntloii,.«» 
abandonment. 

The  residence  within  the  state  of  two  of  the 
six  defendants  in  attaohment  proceedings, 
which  were  based  on  an  affidavit  only  sufficient 
for  nonresidents,  held  to  justify  the  discharge 
•of  the  writ— Sparks  v.  Bell  (Cal.)  281. 

Under  the  direct  provision  of  Code  Civ.  Proc. 
I  5i>6,  the  defendant  in  attachment  proceedings 
luny  apply  by  motion  for  a  discharge  of  the 
■writ,  before  any  attachment  shall  have  been 
actually  levied.— Sparks  v.  Bell  (Cal.)  281. 

Undented  affidavits  that  affiants  were  the  de- 
fendants In  attachment  proceedings,  their 
names  having  been  slightly  cnauged  in  the  pro- 
ceedings, held  to  justify  the  court  in  treating 
them  as  the  defendants.— Sparks  v.  Bell  (Cal.) 
281. 

f  6.     Wrongfnl  attaoliment. 

In  action  for  wrongful  attachment,  evidence 
of  publication  of  news  thereof  held  admissible 
under  pleadings. — Hayes  v.  Union  Mercantile 
Co.  (Mont.)  975. 

In  action  for  wrongful  attachment,  evidence 
of  release  of  defendants  from  liability  held  im- 
properly excluded. — Hayes  v.  Union  Mercantile 
Co.  (Mont)  975. 

In  action  for  wrongful  attachment,  evidence 
of  amount  of  business  and  injury  to  credit  held 
admissible. — Hayes  v.  Union  Mercantile  Co. 
(Moat)  975. 


In  action  for  wrongful  attachment  evidence 
of  nnblication.of  news  thereof  held  admissible. 
—Hayes  v.  Union  Mercantile  Co.  (Mont)  975.      . 

Instruction  in  an  action  for  wrongful  attach- 
ment as  to  amount  of  damages  recoverable  held 
properly  refused.- Hayes  v.  Union  Mercantile 
Co.  (Mont.)  975. 

ATTEMPT. 

Tb  commit  robbery,  see  "Robbery." 

ATTENDANCE. 

Of  Juror,  see  "Jury,"  |  2. 

ATTORNEY  AND  CLIENT. 

Appointment    of   counsel    for    prosecution,    see 

''Criminal  Ijiw,"  f  11. 
Argument  and  conduct  of  counsel  at  trial  In  civil 

actions,  see  "Trial,"  {  2. 
Argument  and  conduct  of   counsel   at  trial   in 

criminal  prosecutions,  see  "Criminal  Law,"  { 

12. 
Attorneys  as  public  officers,  see   "District  and 

Prosecuting  Attorneys." 
City   attorneys,  see  "Municipal   Corporations," 

I  3. 

f   1.    The  oAoe  of  attorney. 

A  license  tax  on  atturueys,  imposed  by  a 
municipality  pursuant  to  St.  188.3,  p.  93,  { 
852,  subd.  10,  relating  to  licensing  business, 
held  repealed  by  Act  March  23,  1901  (Pol. 
Code,  S  3366),  limiting  the  power  of  muuicipal- 
ities  to  licensing  business  for  purposes  of  reg- 
ulation.—City  of  Sonora  v.   Cnrtin  (Cal.)  674. 

A  license  tax  on  attorneys,  imposed  by  a  mu- 
nicipality pursuant  to  St  1883,  p.  93,  {  862, 
subd.  10.  held  unauthorized  as  a  regulatlou  of 
the  business  or  profession  of  the  practice  of 
law.— City  of  Sonora  v.  Curtin  (Cal.)  674. 

An  application  by  disbarred  attorney  for  re- 
instatement should  be  verified  and  set  oat  the 
disharment  proceedings,  with  the  reasons  why 
petitioner  should  be  reinstated. — In  re  Newton 
(Mont.)  510. 

An  application  by  an  attorney  disbarred  for 
reinstatement  held  sufficient  to  authorize  his 
readmission. — In  re  Newton  (Mont.)  982. 

Alteration  by  attorney  of  the  transcript  of 
testimony  in  a  cause  held  a  material  alteration. 
—Ex  parte  St.  Rayner  (Or.)  537. 

Evidence  held  to  show  an  attorney  had  at- 
tempted to  alter  transcript  of  testimony  in  a 
cause.— Ex  parte  St.  Rayner  (Or.)  537. 

Fraudulent  alteration  of  testimony  held  cause 
for  disbarment- Ex  parte  St.  Rayner  (Or.)  537. 

Act  Feb.  16,  1897,  amending  Laws  1895,  p. 
178,  relating  to  the  admissiou  of  attorneys,  did 
not  affect  section  6  of  the  oriiiiual  act,  requir- 
ing applicants  for  admission  to  be  citizens  of 
the  T'nited  States. — In  re  Takuji  Yamashita 
(Wash.)  482. 

I  2.     Dntiea  and  liabilities  of  attorney 
to  client. 

In  an  action  to  secure  in  effect  the  specific 
performance  of  a  contract  by  an  intestate  to 
will  bis  estate  to  plaintiff,  the  employment  by 
plaintiff  of  the  administrator's  attorneys  held 
not  a  fraud.— McCabe  v.  Healy  (Cal.)  1008. 

f   3.    Compensation   and   Hen    of   attor- 
ney. 

Where  an  attorney  employed  generally  to  de- 
fend a  case  withdraws  without  cause,  or  is 
discharged  for  justifiable  reasons  before  the 
contract  is  completed,  he  cannot  maintain  an 
action  for  the  value  of  his  services. — Cahill  v. 
Baird  (Cal.)  1061.  .      ^^^i^ 
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A  contract  by  owners  of  mining  claims  to 
pay  a  designated  sum  for  legal  services  hfJd 
not  to  give  tbe  attorneys  a  right  of  action 
against  a  purcliaser  of  the  mining  property. 
—Weiss  T.  Gullett  (Colo.  App.)  442. 

Where  an  attorney  was  nuable  to  attend  at 
tbe  hearing  of  bis  case  in  tbe  supreme  court, 
and  with  the  consent  of  bis  client  procured  an- 
other lawyer  to  argue  tbe  case,  but  nothing 
was  said  as  to  compensation,  in  an  action  for 
compensation  by  such  counsel,  written  contract 
between  client  and  original  attorney  held  inad- 
missible ou  behalf  of  defendant.— Allen  y.  Par- 
rish  (Kan.)  851. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  Ml,  2. 

Of  district  attorney,  see  "District  and  Prosecut- 
ing Attorneys." 

Of  justice  of  the  peace,  see  "Justices  of  tbe 
Peace,"  }  1. 

To  talte  acknowledgment,  see  "Acknowledg- 
ment," I  1. 

BAIL. 

i  1.    In  oziminal  proseontlons. 

Undertaking  on  appeal  from  a  conviction 
held  not  violated  by  defendant's  failure  to  ap- 
pear, after  reversal  on  tbe  ground  that  the 
trial  court  did  not  have  jurisdiction. — State 
V.  Candiand  (Utah)  403. 

BAILMENT. 

See  "Carriers,"  |  1;  "Pledges";  "Warehouse- 
men." 

Embezzlement  or  larceny  by  bailee,  see  "ESm- 
bezzlement" 

BALLOTS. 

See  "Eaections,"  {  8, 

BANKRUPTCY. 

See  "Assignments  for  Benefit  Of  Creditors"; 
"Insolvency." 

i   1.    PetltioB,      Adjudication,      warrant, 
and  custody  of  property. 

Rule  15  in  bankruptcy,  dispensing  with  a 
trustee  where  there  are  no  assets,  held  to  apply 
where  there  is  only  exempt  property.— Smalley 
V.  Laugeuour  (Wash.)  78o. 

Rule  15  in  bankruptcy,  dispensing  with  a 
trustee  in  case  of  no  assets,  held  within  the 
power  granted  the  United  States  supreme  court 
by  Bankr.  Act  1898,  S  30,  to  make  rules.- 
Smalley  v.  Laugeuour  (Wash.)  786. 

I  2.    Aaalgnment,     administration,    and 
dlatrlbntion  of  bankrupt's  estate. 

Federal  Bankruptcy  Act  1898,  8  67f  lU.  S. 
C!omp.  St.  1i)01,  p.  3450],  relating  to  preferen- 
ces, construed  in  connection  with  section  1,  ap- 
plies as  well  to  a  case  where  a  person  has  filed 
a  voluntary  petition  as  to  one  where  it  is  filed 
against  him. — Gabriel  v.  Tonner  (Gal.)  1021. 

Even  if  Federal  Bankruptcy  Act,  (  60  [U. 
S.  Comp.  St.  1901,  p.  3445],  made  an  intent 
of  the  bankrupt  an  essential  element  of  a  pref- 
erence, it  would  not  be  necessary  to  show  any 
agreement  to  prefer  or  understanding  between 
tbe  parties. — Gabriel  v.  Tonner  (Gal.)  1021. 

The  Federal  Bankruptcy  Act  of  1808,  S  60 
[U.  S.  Comp.  St.  1001,  p.  3445],  does  not  make 
the  intent  of  tbe  bankrupt  an  essential  element 
of  a  preference. — Gabriel  v.  Tonner  (Cat.) 
1021. 

None  of  tbe  property  of  a  corporation  for 
which  a  bankrupt  works,  but  only  bis  wages, 
not  exempt,  are  subject  to  his  debts,  though 


his  efforts  greatly  benefited  it  and  all  its  stock 
is  owned  by  his  wife.— Campbell  v.  Thompson 
(Colo.  App.)  161. 

A  preferential  payment  by  a  debtor  to  one 
of  bis  creditors  within  four  months  prior  Uy 
the  former's  bankruptcy  is  not  void,  under 
Bankr.  Act  1808.  §  60.  cl.  "b"  IV.  S.  Comn. 
St.  1901,  p.  3445],  and  section  67.  d.  "e"  [U. 
S.  Comp.  St  1001,  p.  3449],  though  made  with 
a  fraudulent  intent  by  the  debtor,  if  aci-t-gited 
by  the  creditor  without  knowledge  of  such  in- 
tent and  without  knowledge  that  a  prefereore- 
M-as  intended. — Sherman  v.  Luckbardt  <K.-in.^ 
702. 

Under  80  Stat.  565,  (  70  [U.  S.  Comp.  St. 
1901,  p.  3451],  where  a  trustee  in  bankruptcy- 
has  been  appointed  tor  an  insolvent  corporation, 
he  alone  is  entitled  to  sue  to  recover  unpaid 
stock  subscriptions.— Falco  y.  Kaupiach  Cream- 
ery Oo.  (Or.)  286. 

The  bankruptcy  court  held,  under  Baiilcr.  Act 
1898,  to  have  jurisdiction  of  bankrupt's  ex- 
empt property.- Smalley  y.  Laugeuour  (Wash.v 
786. 

i  3.     Riglits,  remedies,  and  dlsekarso  of 
bankrupt. 

An  order  of  the  bankruptcy  court  setting 
aside  real  estate  to  bankrupt  as  exempt  trit 
equivalent  to  a  judgment  that  a  general  judg- 
ment was  not  a  lien  on  it. — Smalley  y.  Lauge- 
uour (Wash.)  786. 

Under  Bankr.  Act  1SQ6,  t  47,  cl.  U,  and  sec- 
tion 2,  els.  11,  15,  held,  tbe  bankruptcy  court 
has  jurisdiction,  no  trustee  being  appointed,  to- 
make  an  order  setting  apart  to  the  bankrupt 
property  as  exempt.  —  Smalley  y.  Laugenoar 
(Wash.)  786. 

Defendants  in  ejectment  held  entitled  to  show 
by  order  in  bankruptcy  that  the  property  claim- 
ed by  plaintiffs  under  execution  sale  was  ex- 
empt.—Smalley  V.  Laugeuour  (Wash.)  786. 

BANKS  AND  BANKING. 

{   1.    Banking  corporations  and  aasoola- 
tlons. 

Complaint  in  action  against  a  stockholder 
to  enforce  bis  individual  liability  under  1  Mills' 
Ann.  St  8  518,  held  required  to  state  total  num- 
ber of  shares,  defendant's  holding,  and  the- 
amount  and  dates  of  tbe  debts. — Richardson  r. 
Boot  (Colo.  App.)  454. 

Order  allowing  claims  against  insolvent  bank 
held  res  judicata,  as  against  objection  tbat  tliey 
i-eprpsented  an  illegal  deposit  of  public  fnnda. — 
Baker  y.  Williams  &  England  Banking  Co. 
(Or.)  711 ;  Ladd  y.  Oiltner,  Id. ;  Same  y.  Ba- 
ker, Id. 

Cashier  of  bank  held  not  guilty  of  negligence, 
so  as  to  make  him  responsible  for  depreciation 
of  its  stock. — Warren  v.   Robison  (Utah)  989. 

Certain  directors  of  a  bank  held  guilty  of  no- 
neglect  of  duty,  so  as  to  make  them  responsible 
for  depreciation  in  value  of  stock. — Warren  r. 
Robison  (Utah)  989. 

Directors  and  oflicers  of  a  bank  Aeld  only 
liable  for  that  part  of  the  depreciation  in  the 
value  of  stock  which  was  caiLsed  by  their  oeg- 
ligenfe.— Warren  v.  Robison  (Utah)  9S9. 

{   2.    Functions  and  dealings. 

A  petition  which  states  that  a  bank  in  which 

Elaintiff  had  money  on  deposit  refused  to  honor 
is  check  on  demand  states  a  cause  of  action. — 
Kieopfer  v.  First  Nat.  Bank  (Kan.)  880. 

(  3.     SavlnKS  banks. 

Under  Act  April  11,  1862,  as  amended  by 
Act  March  12,  1804,  a  contract  of  a  savings 
bank  incurring  indebtedness  for  money  to  pay 
a  deposit  held  ultra  vires,  and  unenforceable 
as  against  nonstockholding  depositors.— Laidlaw 
v.  Pacific  Bank  (Cal.)  27<.  i  r^r^nlr^ 
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Finding  of  ultra  vires  should  be  asaiDst  In- 
terrener,  as  well  as  plaintiff,  thoutrn  pleaded 
only  to  plaintiff's  complaint,  being  treated  by 
the  lower  conrt  as  properly  pleaded  against  in- 
terreuer  also.— Laidlaw  t.  Pacific  Bank  (Cal.) 
•JT7. 

BAR. 


BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  PARTICULARS. 

See   "Pleading,"   |   6. 


Admission  to  practice  law,  see  "Attorney  and  [ 

Client,"  {  1.  • 

Of  action   by   former  adjudication,   see  "Judg-   See  "Sales."  i  8. 

ment,"  f  9. 


BILL  OF  SALE. 


BASTARDS. 

I    1.    Illecltimaey  la  gvutrtiL 

Testimony  of  wife  tliat  children  were  illegit- 
imate held  not  admissible,  by  Civ.  Code,  |  196, 
to  orercome  presumption  established  by  Code 
Civ.  Proc.  i  1962.— In  re  Mills'  Estate  (Cal.) 
91;    Chatham  t.  Mills,  Id. 

Testimony  of  wife  that  children  were  illegit- 
imate held  not  admissible,  hj  Code  Civ.  Proc. 
j  1879,  to  overcome  presumption  established  by 
section  19G2,  snbd.  5.— In  re  Mills'  EsUte  (Cal.) 
91;   Chatham  v.  MUls,  Id. 

Under  Code  Civ.  Proc.  f  1902,  snbd.  5,  held 
error  to  permit  a  wife  to  testify  that  her  chil- 
dren were  illegitimate.— In  re  Mills'  Estate 
(Cal.)  91 ;  Chatham  t.  Mills,  Id. 

The  word  "cohabiting."  as  used  in  Code  Civ. 
Proc.  i  1962,  subd.  o,  means  living  together 
ostensibly  as  man  and  wife. — In  re  alills'  Eis- 
tate  (Cal.)  91;   Chatham  v.  Mills,  Id. 

BENEFICIAL  ASSOCIATIONS. 

See  "Associations." 

Where  a  member  of  a  benefit  society  appears 
to  answer  as  to  au  offense  against  the  society, 
and  does  not  ask  for  further  time  or  specifica- 
tious  of  the  charges,  but  only  urges  want  of 
jurisdiction,  he  waives  such  objection. — Moore 
▼.  National  CTouncii  of  Knights  and  Ladies  of 
Security  (Kan.)  362. 

Courts  will  not  direct  or  control  the  internal 
policy  of  beneficial  societies,  or  decide  ques- 
tion.** relating  to  the  discipline  of  its  members. 
— Moore  v.  National  Coundl  of  Knights  and 
I.,adies  of  Security  (Kan.)  352. 

The  representatives  of  a  member  of  a  bene- 
ficial association  held  sharers  in  a  benefit  fund, 
and  not  the  owners  of  any  portion  of  it  levied 
for  their  particular  and  exclusive  use. — Reeves 
V.  Supreme  Lodge  of  Patriarchs  of  America 
<Kan.)  357. 


BEQUESTS. 


See  "Wms." 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  t  & 

BETTING. 


See  "Gaming.' 


BIAS. 


Of  jnror,  see  "Jury,"  f  8. 
Of  juror  as  ground  for  new  trial,  see  "Oriminai 
Law,"  I  17. 

BICYCLES. 

Bicycle  paths  in  streets,  see  "Municipal  Corpo- 
rations," i  7. 


BILLS  AND  NOTES. 

j  I   1.    Begnlsltes  and  ▼alldlty. 

!  Notes  given  by  defendant  to  a  national  bank, 
to  make  it  appear  that  the  bank  had  not  loan- 
ed money  in  violation  of  the  national  banking 
act,  held  supported  by  a  sufficient  cousidera- 
tion.— Murphy  v.  Gumaer  (Colo.  App.)  800. 

I   2.     Coasimotlon  and  operation. 

Under  Civ.  Code,  H  1431,  1669.  the  obliga- 
tion of  the  co-makers  of  a  note  held  joint  as 
well  as  several.  —  Leonard  y.  Leonard  (Cal.) 
1071. 

Instruction  as  to  effect  of  term  "administra- 
trix," added  to  name  of  payee  of  a  note,  held 
proper.— Kitchen  v.  Holmes  (Or.)  830. 

{   3>  .Modlfloatloa,   renewal,   and   xeseis- 

I  sion. 

'  Facts  held  to  show  consideration  for  note  and 
mortgage  given  for  renewal  of  loan.— Humboldt 
Savings  it  Loan  Soc.  v.  Dowd  (Cal.)  274. 

1 

i  S   4.     HecotiabiUty  and   transfer. 

A  commercial  indorsement  by  the  payee  of  a 
note,    and   a   contemporaneous    written    agree- 

I  meut  limiting  its  effect,  are  to  be  construed  to- 
gether.—New  Bine  Springs  Milling  (3o.  v.  De 
Witt  (Kan.)  617. 

i  6.     Blshta  and  UabUltiea  on  indorse- 
ment or  transfer. 

An  assignment  of  a  negotiable  instrument  in 
consideration  of  a  loss  at  gambling  held  void, 
under  Mills'  Ann.  St.  {  1344,  in  the  hands  of 
an  innocent  purchaser. — Western  Nat.  Bank  v. 
State  Bank  (Colo.  App.)  439. 

A  maker  of  a  negotiable  note  is  not  bound  at 

his  peril  to  guard   against  the  commission  of 

<  forgery  by  one  into  whose  hands  such  instru- 

I  ment  may  come.— Bank  of  Heringtou  v.  Wan- 

:  geriu  (Kan.)  330. 

I  Where  a  negotiable  note  complete  in  all  its 
parts  is  delivered  to  a  payee,  the  maker,  after 
Its  fraudulent  alteration,  is  not  liable  thereon 
even  to  an  innocent  holder. — Bank  of  Heriug- 
ton  V.  Waugerin  (Kan.)  330. 

{  6.     Aetlons. 

Where  the  payee  of  a  note  transfers  it  under 
a  written  contract  whereby  the  holder  agrees 
to  collect  it  for  the  benefit  of  both,  in  a  suit 
on  the  note  by  the  holder  the  maker  is  improp- 
erly joined  as  defendant. — New  Blue  Springs 
Milling  CJo.  V.  De  Witt  (Kan.)  647. 

BONA  FIDE  PURCHASERS. 

From   buyer   of  goods   sold   on    condition,    see 

"Saies,'*^  i  6. 
Of  bill  of  exchange  or  promissory  note,  see  "Bills 

and  Notes,"  8  5. 
Of  lands,  see  "Vendor  and  Purchaser,"  i  4. 
Of  mining  claim,  see  "Mines  and  Minerals,"  {  2. 

BONDS. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

BoTidt  /or  performance  of  dxUtes  of  trust  or 

office. 
See  "Executors  and  Administrators,','  8  Mir^^i^ 
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Bonds  in  Ugal  proceedlnut. 

See  "Appeal  and  Error."  Sf  6.  8,  22;    "BaU"; 
"Corrts,^*  f  2;   "Replevin/'  |  4. 

BOOKS  OF  ACCOUNT. 

Admissibility  in  evidence,  see  "Evidence,"  |  7. 

BOUNDARIES. 

See  "Counties."  {  L 

I   1.    DesorlDtloa. 

The  artnal  toontina  of  lines  and  monnmeuts 
on  the  ground  will  generally  control  over  rourses 
and  distances.— Trinwith  v.  Smith  (Or.)  818. 

f  S.     Evidenoe.    asoertalnmeat,    mioA.    ea- 
tabltaltiiieat. 

In  a  suit  to  establish  boundary  line,  evidence 
AeM  to  show  a  comer  of  the  section  a  lost  cor> 
ner,  so  that  it  must  be  located  from  other  es- 
tnhtixhpd  comers  of  section.— Trinwith  y.  Smith 
(Or.)  816. 

The  Kovemment  surveys  of  public  lands  are 
conclnsTve  on  all  persons  holding  Innd  in  refer- 
ence thereta— Trinwith  v.  Smith  (Or.)  816w 

In  nn  action  iuvolving  a  qiips'tion  of  the 
boundary,  an  instractlon  held  erroneous  u  oat- 
tide  the  pleadinKs.— First  NaC  Bank  t.  Mc- 
Donald (6r.)  901. 

BREACH. 

Of  contract  seo  "Contracts,"  14;   "Sales,"  i  8; 

"A'endor  and  rurchaser,"  {  8. 

Of  contract  by  servant,  see  "Master  and  Serv- 
ant" S  2. 

Of  warranty,  see  "Insurance,"  H  8,  4. 


'Appeal  and  Er- 


BRIEFS. 

On  appeal  or  writ  of  error,  see 
ror,''^»  13;   "Criminal  Law," 

BROKERS, 

%   1.    OompeBsatlon  and  lien. 

A  telegram  Md  an  acceptance  of  offer  to  sell 
realty.— Ross  v.  Smiley  <Colo.  App.)  706. 

Where  an  agent  employed  to  sell  realty  pro- 
cures a  purchaser  ready  to  make  a  binding 
contract  on  the  Keller's  terms,  the  agent  is  en- 
titled to  his  compensation.  —  Boss  v.  Smiley 
(Colo.  App.)  766. 

I  2.    Aotlona  for  oomponsatloii. 

In  au  action  for  comniissiuns  on  a  sale  of 
real  estate,  flrW.  that  defendant  could  show  the 
influence  of  other  agents  exerted  on  the  sale 
before  and  after  the  contract  with  plaintiff. — 
Smiley  v.  Bradley  (Colo.  App.)  686. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

See  "Associations." 


panion,  both  commit  burglary, 
sen  (Wash.)  740. 


-State  T.  Bor 


BURGLARY. 


J 1. 


Offemses    and  responsibility  tliavo- 
for. 

A  frame  chicken  honse  having  doors  and  ■ 
board  roof  is  au  "other  building''  as  used  in 
Gen.  St.  IflOl,  (  20.'9.  snbd.  2.  relating  to  bur- 
glary.— State  v.  Poole  (Kan.)  637. 

A  snfflcient  entry  to  sustain  a  conviction  of 
burglary  is  shown  where  the  party  broke  a 
window  and  reai-hed  in  and  removed  provi- 
sions, etc.— State  v.  Boysen  (Wash.)  740. 

Where  one  party  breaks  a  window  and  takes 
out  provisions,  etc.,  and  hands  them  to  a  com- 


S   2.    Proaeontlon    and   punishment. 

On  prosecution  for  burglary,  an  instrnctioo 
lifld  erroneous  as  permitting  a  definite  pre- 
sumption of  guilt  from  a  subsequent  receipt 
hv  defendant  of  the  stolen  goods. — People  v. 
Boxer  (Cal.)  671. 

On  iiroseoution  for  burglary,  an  inrtmction 
held  erroneous,  as  confusing,  and  as  intlmatinc 
that  subsequent  possession  of  the  goods  created 
au  inference  of  guilt. — People  v.  Boxer  {iM.) 
671. 

An  information  under  Pen.  Code,  (  468,  for 
entering  a  railroad  car  with  intent  to  commit 
larceny,  Md  to  contain  an  insufficient  descrip- 
tion of  the  car  to  support  a  convictioD. — Peo- 
ple V.  Webber  (Cal.)  1080. 

Proof  that  defendant  entered  a  railroad  car, 
which  was  the  property  of  the  O.  railway 
company,  under  an  information  charging  the 
entry  of  a  railroad  car  of  the  &  company,A«U 
to  constitute  a  fatal  variance.— People  t.  Web- 
ber (CaL)  1089. 

On  trial  for  burglary  the  court  should  in- 
struct that  the  building  broken  into  must  con- 
tain some  human  being,  or  have  valaable  things 
kept  or  deposited  thereiii.— State  v.  Poole  (Kan.) 

BURIAL  GROUNDS. 

See  "Cloneteries." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Qnieting  Title";  "Reformation  of  Instru- 
ments." 

Rescission  of  contract  see  "(Tonttacta,"  i  S; 
"Vendor  and  Purchaser,"  J  2. 

Eescission  of  contract  for  exchange  of  propoty, 
see  "Exchange  of  Property." 

Setting  aside  fraudulent  conveyances,  aee 
"Frandolent  (}onveyancea,"  {  2. 

CANDIDATES. 

For  office,  see  "Elections,"  I  Z, 

CARNAL  KNOWLEDGE 

See  "Rape." 

CARRIERS. 

i   1.    Oarrlac*  of  goods. 

A  common  carrier  may,  for  conrideratSoB, 
contract  that  on  damage  to  a  shipper  by  negli- 
gence such  shipper  shall  give  notice  of  the  dam- 
age within  a  reasonable  time.— Atchison.  T.  tt 
S.  F.  Ry.  Co.  V.  MorrU  (Kan.)  651. 

I  2.     Oarrlace  of  paaaencers> 

Under  Code  Civ.  Proc.  iS  18ti9,  1963,  1981, 
in  an  action  against  a  street  railroad  company 
for  injuries  sustained  by  a  passenger,  owing  t» 
a  collision  between  the  car  in  which  he  waa 
riding  and  the  car  of  another  compsuiy.  hM, 
that  a  presumption  of  negligence  arose,  whick 
threw  on  defendant  the  burden  of  showing  no 
negligence. — Osgood  v.  Los  Angeles  Tracti^ 
Co.   (Cal.)   169. 

Under  Civ.  Code.  |  2100,  in  an  action  by  a 
passenger  for  injuries  owing  to  the  alleged  neg- 
ligence of  the  carrier,  it  was  not  error  to  charge 
that  the  carrier  was  required  to  exercise  "the 
highest  degree  of  care'  in  tranmortins  pas- 
sengers.—Osgood  V.  Los  Angeles  'Traction  Ool 
(CA)  169. 

In  action  for  damages  in  carrying  a  p<^fii 
ger  beyond  ber  destination,  no  recovery  can  be 
had  for  mental  suffering  unaccompanied  bypliya- 
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ical  inJniT.— Kausns  City,  Ft.  8.  &  M.  K.  Co. 

T.  Dalton  (Kan.)  645. 

One  held  to  bold  a  street  railway  as  trustee, 
BO  as  to  be  responsible  for  aegliRence  of  a  mo- 
torman.— O'Toole  v.  Fanlbner  (Wash.)  58. 

A  street  railway  company  which  issned  to  a 
passenger  a  transfer  to  a  line  other  than  the 
one  requested  held  liable  in  substantial  damaKPS 
for  its  breach  of  contract  in  ejecting  him  from 
the  line  to  which  he  supposed  he  had  reoelTed 
a  transfer. — Lawshe  t.  Tacoma  Ry.  &  Power 
Co.  (Wash.)  118. 

Id  au  action  for  damages  for  landing  plain- 
tiff and  his  workmen  at  a  point  short  of  their 
destination,  the  fact  that  defendant  held  the 
release  of  one  of  the  workmeu  of  all  claim  for 
damages  on  his  account  was  no  defenxe. — Bol- 
lock V.  White  Star  S.  S.  Co.  (Wash.)  1106. 

Where  a  steamship  company  contracted  to 
canr  a  passenger  to  a  certain  port,  au  ice 
blockade  preventing  the  port  from  being  reach- 
ed was  not  an  act  of  God  ezcnsiug  the  breach 
of  the  contract  of  carriage.— Bullock  t.  White 
Star  S.  S.  Co.  (Wash.)  1106. 

By  the  terms  of  a  steamship  ticket,  UHd,  that 
carrier  was  not  entitled  to  land  a  passenger  at  a 
port  intermediate  between  that  of  departure  and 
that  of  destination.— Bullock  t.  White  SUr  3.  S. 
Co.  (Wash.)  1106. 

lo  an  action  for  landing  plaintiff  at  a  point 
abort  of  his  destination,  certain  eyidenca  held 
to  be  immaterial.— Bullock  T.  White  Star  8.  8. 
Co.  (Wash.)  1106. 

In  an  action  against  a  carrier  for  landing 
plaintiff  and  his  employes  at  a  point  short  of 
their  destination,  evidence  of  the  rHte  of  wage 
where  plaintiff  was  landed  held  admissible.— 
Bullock  T.  White  Star  S.  S.  Oo.  (Wash.)  1106. 

Elements  of  damage  defined  in  a  suit  against 
a  carrier  for  landing  plaintiff  and  his  employes 
at  a  point  abort  of  their  destination.— Bullock 
T,  White  Star  S.  S.  Co.  (Wash.)  1106. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  ON  APPEAL 

Making  and  settlement,  see  "Ampeal  and  Er- 
ror," I  10.  -*»~~ 

CATTLE. 

See  "Animals." 

CAUSA  MORTIS. 

See  "GUta."  I  1. 

CAUSE  OF  ACTION. 

See  "Action";  "Attachment,"  1 1. 

CEMETERIES. 

An  association  organized  for  maintaining  a 
cemetery  is  a  public  corporation. — Davis  t.  CJov- 
entry  (Kan.)  583. 

Under  Gen.  St.  1801.  {{  1881,  1382,  1383.  reg- 
ulating cemeteries,  the  owners  of  lots  are  en- 
titled to  vote  ou  all  matters  to  the  same  extent 
as  stockholders  in  other  corporations.— Davis 
T.  Coventry  (Kan.)  583. 

CERTIFICATE. 

Of  acknowledgment  of  written  instmment,  see 

"Acknowledgment."  {  1. 
Of  nomination,  see  "Elections,"  $  2, 
Of  record  for  purpose  of  review,  see  "Appeal 

and  Error,"  H  9-11- 


CERTIORARI. 

Review  of  condemnation  proceedings,  see  "X!ml- 
nent  Domain,"  g  3. 

{   1  •     Xatnre  and  nonnds. 

The  district  court  hield  to  have  jurisdiction  of 
a  motion  to  dismiss  an  appeal  improperly  taken 
from  a  justire's  court. — State  v.  District  Court 
of  Third  Judicial  Diet.  (Mont)  516. 

Bnlings  of  a  trial  coart  sustaining  defend- 
ant's objections  to  the  iutrodnctiou  of  evidence, 
dlomisHing  the  complaint,  discharging  the  jury, 
and  entering  judgment  for  defendant,  held  not 
reviewable  by  certiorari.— State  v.  District 
Couit  of  Second  Judicial  Dist  for  Silver  Bow 
County  (Mont.)  USl. 

An  order  in  substance  restraining  a  party 
from  conducting  business  In  a  certain  building 
held  appealable,  and  not  reviewable  by  cer- 
tiorari.—State  V.  Superior  Court  of  King  Coun- 
ty (Wash.)  256.  ^^ 

CHALLENGE. 

To  Juror,  see  "Jury,"  {  8. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  POSSESSION. 

Necessity  as  against  creditors  of  grantor,  Me 
"Fraudulent  Conveyances,"  |  L 

CHANGE  OF  VENUL 

Of  civil  action,  see  "Venue,"  {  1. 
Of  criminal  prosecutions,  see  "CMminal  Law," 
i  4. 

CHARACTER. 

Of  accused  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  8. 

CHARGE. 

To  jury  in  civil'  actions,  see  "Trial,"  |  4. 
To  jury  in  criminal  prosecutions,  see  "Ckriminal 
Law,"  !  14. 

CHARITIES. 

f   1.    OreatloBf  eslstenee,  and  TaUdity. 

St.  43  Kliz.  c.  4,  held  to  l>e  a  part  of  the 
law  of  the  state.- Clayton  v.  Hallett  (Colo. 
Sup.)  429. 

Public  policy  of  the  state  held  not  to  forbid 
the  acceptance  by  a  city  of  a  trust  for  the 
maintenance  of  a  college  for  orphans. — Clayton 
V.  Hallett  (Colo.  Sup.)  42». 

A  charitable  trust  will  be  lilieraily  construed 
under  the  common  law  In  force  in  the  state, 
and  enforced  where'-pr  possible. — Clayton  v. 
Hallett  (Colo.  Sup.)  429. 

A  will  construed,  and  held  to  contemplate 
that  a  certain  charitable  trust  should  vest  in 
a  city  onl.v  after  certain  preliminary  steps, 
during  which  specific  legislative  authority  was 
'iven  for  its  acceptance. — Clayton  r.  Hallett 
olo.  Sup.)  428. 

The  charter  of  a  city  held  to  authorize  the 
acceptance  by  it  of  a  trust  for  the  maintenance 
of  a  college  for  orphans.— Clayton  t.  Hallett 
(O)lo.  Sup.)  429. 

A  charitable  trust  created  by  a  will,  and 
providing  a  means  for  the  designation  of  the 
beneficiaries,  held  not  subject  to  defeat  for  in- 
definiteness  in  describing  them.— Clayton  T. 
HaUett  (Colo.  Sup.)  44». 
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CHARTER. 

Of  mnnicipal  corporation,  see  "Munfcipal  Cor- 
porations," 8  1. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

On  exempt  property,  see  "Exemption,"  I  2. 

t  1.     Beqnialtea  and  Talidlty. 

Rev.  St.  i  :-CJ85,  as  amended  bj  Acta  1899, 
p.  292,  prohibits  tlie  mortgaging  o(  real  estate 
by  a  cliattel  mortgage. — Beeler  v.  O.  C.  Mer- 
cantile Co.   (Idalio)  943. 

The  question  of  the  identity  of  personal  prop- 
erty is  for  the  jury.— Third  Nat.  Bank  ▼. 
Blosser  (Kan.)  873. 

Where  a  chattel  mortgage  is  given  to  secure 
an  indebteduesD,  and  the  mortgage  imperfectly 
deflcribes  the  property,  the  defect  will  be  cured, 
as  against  those  who  have  not  acquired  any 
rights,  or  whose  liens  have  not  then  attached, 
if  the  mortgagee  takes  possession  of  the  prop- 
erty.—Nichols  &  Shepard  Co.  v.  Bishop  ^a.) 

Where  a  chattel  mortgage  imperfectly  de- 
scribes the  property,  and  such  imperfect  de- 
scription is  to  be  subsequently  cured  by  the 
mortgagee's  talcing  possession,  Uiis  may  be  done 
by  whatever  acts  amount  to  an  assumption  of 
possession  and  control,  so  far  as  the  nature  of  the 
property  admits,  without  reference  to  any  par> 
ticular  ceremony  or  formality. — Nichols  &  Shep- 
ard  Co.  v.  Bishop  (Olil.)  188. 

{   S.    FUlnc  reeordlBBi  and  reclatratioii. 

A  chattel  mortgage  may  be  recorded  either  in 
the  county  where  the  property  is  situated  or 
iu  that  in  which  the  mortgagor  resides. — Third 
Nat.  Banli  t.  Blosser  (Kan.)  373. 

i  3.     Conatrvetion  and  operatton. 

Under  Gen.  St  1901.  i  4244,  a  failure  to  de- 
posit and  file  a  chattel  mort^aKe  does  not  ren- 
der it  void  as  to  one  who  takes  the  property 
under  the  mistaken  belief  that  he  owns  it. — 
Drum  F'lato  Commission  Co.  t.  First  Nat. 
Bank  (Kan.)  874. 

An  immaterial  variance  between  a  copy  of  a 
chattel  mortgage  as  filed,  and  the  original,  will 
not  destroy  the  mortenge  lien. — Central  Nat 
Bank  v.  Brecheisen  (Kan.)  885. 

S  4.     Foreolosvre. 

An  injnuction  will  lie  to  restrain  the  fore- 
closure of  a  chattel  mortgage  executed  by  the 
huslmnd  aloue  on  property. — Kindall  v.  Lincoln 
Hardware  &  Implement  Co.  (Idaho)  1056. 

CHATTELS. 

See  "Chattel  Mortgages" ;  "Property." 

CHEAT. 

See  "Fraud." 

CHECKS. 

Payment  by,  see  "Payment"  1 1. 

CHILD. 

See  "Bastards" ;  "Guardian  and  Ward." 

CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CITATION. 

See  "Process." 

On  api>eiil,  see  "Appeal  and  Error,"  t  S. 


CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See  "Aliens." 

Citizenship   ground   of  Jurisdiction    of   United 

States  couils,  see  "Removal  of  Causes."  {  1. 
Equal  protection  of  laws,  see  "Constitutional 

Privileges  and  immunities,  see  "ConstitutioiMl 
Law,''  fi  3. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  H  3,  4. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  connty,  see  "Counties,"  15. 

Against  estate  of  decedent  see  "Executors  and 
Administrators,"  S  6. 

Against  property  in  bands  of  receive',  see  "Re- 
ceivers "  I  2. 

Mining  claims,  see  "Mines  and  Minerals,"  {  1. 

CLASS  LEGISLATION. 

See  "Constitutional  Law,"  S  8. 

CLUBS. 

See  "Associations." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence."  i  8. 

COLLATERAL  ATTACK. 

On  Judgment  see  "Judgment,"  {  8. 
On  probate  of  will,  see  "WiUs,"  {  5. 
On  validity  of  incoivoration,  see  "Corporations," 
f  *• 

COLLATERAL  SECURITY. 

See  "Pledgee." 

COLLATERAL  UNDERTAKING. 

See  "Frauds,  Statute  of."  |  1;  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," I  4. 
Of  taxes,  see  'Taxation,"  |  6. 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see  "Adverse 
Possession." 

COMMERCE. 

Carriage  of  goods  and  passengers,  see 
ers." 

COMMISSIONS. 

Of  brokers,  see  "Brokers,"  8  1. 

COMMON  CARRIERS. 

See  "Carriers."  , 
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COMMON  SCHOOLS. 

8e«  "Schools  and  School  Digtricts,"  |  L 

COMMUNITY  PROPERTY. 

See  "Husband  and  Wife,"  |  4. 

As  constituting  homestead,  see  "Homestead," 

S  1* 

As  subject  to  testamentary  disposition,  see 
"Wills,"  {  1. 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  {  2.  ' 

For  services,  see  "Master  and  Serrant,"  J  2.     | 

Of  attorney,  see  "Attorney  and  Client,"  {  3.         i 

Of  attorney  assisting  prosecuting  attorney,  see 
"District  and  Prosecuting  Attorneys." 

Of  broker,  see  "Brokers,"  8  1. 

Of  county  officers,  see  ''Coiinties,"  |  2. 

Of  officers,  see  "Officers,"  {  2. 

COMPETENCY. 

Of  evidence  in  civil  actions,  see  "B>Tidence,"  |  2. 
Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  S  8. 
Of  experts  as  witnesses,  see  "Evidence,"  |  0. 
Of  jurors,  see  "Jury,"  |  3. 
Of  witnesses  in  general,  see  "Witnesses,"  {  1. 

COMPLAINT. 

In  criminal  prosecution,  see  "Criminal  Law,"  8 
6;  "Indictment  and  Information." 

COMPOSITIONS  WITH  CREDITORS. 

See  "Conqpromise  and  Settlement." 

COMPOUNDING  FELONY. 

Validity  of  contract,  see  "Contracts,"  |  1. 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment." 

Where  a  seller  of  lumber  agreed  to  appoint 
an  agent  in  a  foreign  port  to  settle  a  dispute 
as  to  the  quality  of  the  lumber,  an  instruction, 
in  an  action  to  recover  the  amount  allowed  by 
the  agent,  omitting  consideration  of  the  effect 
of  the  agent's  acta,  held  error. — Williamson  v. 
North  Pacific  Lumber  Co.  (Or.)  387. 

In  an  action  to  recover  a  rebate  for  defect 
in  quality  of  lumber  sold,  evidence  held  suffi- 
cient to  authorize  the  submission  of  the  ques- 
tion of  fraud  In  the  settlement  to  the  jury. — 
Williamson  v.  North  Pacific  Lumber  Co.  (Or.) 
»87. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 

CONCEALED  WEAPONS. 

See  "Weapons." 

CONCEALMENT. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," t  2. 


CONCLUSION. 

Of  witness,  see  "Bridence,"  {  9. 
70  P.— 78 


CONDEMNATION. 

Taking  property  for  pablic  use,  m«  "Bminent 
Domain." 

CONDITIONAL  SALES. 

See  "Sales,"  |  6. 

CONDITIONS. 

Precedent  to  mandamus,  see  "Mandamus,"  J  1. 
Precedent  to  rescission  of  contract,  see  "Con- 
tracts," i  3. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 
S  8. 

CONFIDENTIAL  RELATIONS. 

Disclosure  of  commonications,  see  "Witnoecos," 
IL 

CONFIRMATION. 

Of  acta  of  receiver,  see  "Receivers,"  1 1. 

CONFLICT  OF  LAWS. 

As  to  foreign  assignments  for  benefit  of  credit- 
ors, see  "Assignments  for  Benefit  of  Credit- 
ors," §  1. 

As  to  gambling  transactions,  see  "Gaming,"  §  1. 

Confiicting  juriSKiiction  of  courts,  see  "Courts," 
8  4. 

CONSIDERATION. 

Admissibility  of  parol  evidence  to  show,  see 
"Evidence,"  8  8. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes.'*  8  1. 

Of  contract,  see  "Contracts."  8  !• 

Of  contract,  restoration  of,  as  condition  preced- 
ent to  rescission,  see  "Contracts,"  8  3. 

Of  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances," 8  1. 

Of  renewal  of  note,  see  "Bills  and  Notes,"  8  3. 

CONSTITUTIONAL  LAW. 

ProvUUms  reUiting  to  particular  nibjects. 
See  "Intoxicatmg  Liquors,"  8  1;  "Jury,"  8  1. 
Enactment  and  validity  of  statutes,  see  "Stat- 
utes," 8  !• 

8    1.    DlstrlbntloB  of  soTemmeiital  pow- 
ers and  f  nnotiona. 

The  supreme  court  held  to  have  no  jurisdic- 
tion to  enjoin  the  secretary  of  state  from  pub- 
lishing proposed  amendments  to  the  state  cdu- 
stitutlon.— People  v.  Mills  (Colo.  Sup.)  322. 

8  2.    ObltKation  of  oeatraota. 

A  contract  by  the  state  board  of  education, 
under  Act  1897,  was  not  impaired  by  selection 
of  other  books  and  another  contract  therefor  by 
the  county  board  of  education  under  Act  1901. 
—Rand,  McNally  &  Co.  v.  Hartranft  (Wash.) 
77. 

I   3.    FrlvlleBea  or  Immnnltles.  and  class 
lesislation. 

Sess.  Laws  1901,  p.  204,  providing  for  nom- 
ination of  jury  commissioners  by  the  bar,  held 
not  to  grant  special  privilege,  in  contraven- 
tion of  Const,  art.  1,  8  12.— State  v.  Vance 
(Wash.)  34. 

8  4.    Equal  protection  of  laws. 

Const,  art.  1,  8  14,  providing  tbat  a  right  of 
way  for  a  private  corporatiou  shall  not  be 
granted  save  on  certain  conditions,  is  not  in 

Digitized  by  LjOOQ  IC 


1154 


70  PACIFIC  KEPORTBR. 


Tiolatlon  of  Const.  XT.  8.  14th  Amend.— Stein- 
h«rt  T.  Superior  Court  of  Mendocino  County 
40«1.)  029. 

Const  art  1,  {  14,  held  not  violatire  of  fed- 
eral constituticnt,  m  denying  to  any  one  the 
equal  protection  of  the  law.— Beveridce  v.  Lewis 
(Cal.)    1083. 

{  5.    Due  prooess  of  Imw. 

Due  proceedings,  based  upon  proper  by-laws 
of  a  benevolent  society,  in  the  disciplining  of  its 
members,  constitute  due  process  of  law,  though 
they  may  result  in  the  expulsion  of  the  mem- 
ber and  the  forfeiting  of  property  rights. — 
Moore  t.  National  Council  of  Kuights  aud  La- 
dies of  Security  (Kau.)  352. 

Acts  1901,  p.  118,  S  1.  recrulating  hours  of 
employment  of  females,  held  constitutiouaL'— 
State  T.  Buchanan  (Wash.)  52. 

CONTEMPT. 

ViolmtioB  of  injunction,  see  "Injunction,"  i  8. 

I   1.    Power  to  pnniah  and  prooeedlncs 
therefo*. 

The  supreme  court  held,  under  court  of  ap- 
peals act  of  ISOl.  to  have  no  jurixdictiou  to 
review  a  judgment  In  a  civil  contempt — Na- 
turita  Canal  &  Reservoir  Co.  v.  People  (Cola 
Sup.)  691. 

A  person  adjudged  guilty  of  contempt  by  a 
circuit  court  Jield  authorized  to  appeal  by  the 
expressjprovisions  of  Bel.  &  C.  Ann.  Codes  ft 
St  i  676.— State  v.  Gray  (Or.)  904. 

Evidence  in  contempt  proceedings,  charging 
defendant  with  violating  a  decree  restraining 
him  from  obstructing  the  flow  of  the  water  in 
a  stream,  held  8u£Bcient  to  support  a  finding 
that  the  acts  done  by  him  obstructed  the  flow 
of  the  water,  in  contravention  of  the  terms  of 
the  decree.— !3tate  v.  Gray  (Or.)  004. 

Provision  and  omission  of  warrant  for  arrest 
in  contempt  proceedings  held  harmless  in  view 
of  action  of  court— State  v.  Peterson  (Wash,) 
71. 

CONTEST. 

Of  election,  see  "Elections,"  i  4. 
Of  will,  see  "Wills,"  {  5. 

CONTINGENT  REMAINDERS. 

Creation,  see  "Wills,"  |  6. 

CONTINUANCE. 

In  criminal  prosecution,  aee  "Oiminal  Law," 
{  9. 

On  an  application  to  be  declared  restored  to 
mental  capacity,  the  granting  of  a  coutinuance 
is  osRentially  within  the  discretion  of  the  court. 
—In  re  Lovcm  (CaL)  7K?. 

Denial  of  an  application  for  a  continuance  on 
the  ground  of  absence  of  witnesses  held  not  an 
abuse  of  discretion.- Doll  v.  Stewart  (Colo. 
Sup.)   326. 

An    application     for   a    continuance   on    the 

f round  of  absence  of  material  witnesses  is  ad- 
ressed  to  the  discretion  of  the  court. — Doll  t. 

Stewart  (Colo.  Sup.)  326. 

Permitting  the  plaintiff  in  replevin  to  so 
amend  her  petition  as  to  increase  the  value 
above  that  aliened  in  the  replevin  affidavit  does 
not  require  a  coutinuance  to  defendant. — Chan- 
dler V.  Parker  (Kan.)  3(>8. 

Trial  court  held  to  have  discretionary  power 
to  permit  amendment  of  pleadings  at  the  close 
of  the  evidence  to  conform  to  the  proof  with- 
out   granting   a   postponement— Montana    Ore 


Purchasing  Co.  t.  Boston  &  M.  Consol.  Copper 
&  Silver  Min.  Co.  (Mont)  1114. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
''Frau*,  Statute  ot" 

Assignment,  see  "Assignmoits." 

Impairing  obligation,  see  "Constitutional  Law." 
S  2. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," §  2. 

Novation,  see  "Novation." 

Ojieration  and  effect  of  customs  or  usages,  s>-? 
"Customs  and  Usages." 

Operation  and  effect  of  usury  laws,  see  "Vt- 
ury,"  S  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  I  8. 

Reformation,  see  "Reformation  of  Instmments." 

Restraining  performance  or  breach,  see  "Injunc- 
tion." !  2. 

Specific  performance,  see  "Specific  Perform- 
ance." 

Contracts  <tf  particular  cUuses  cfpartte*. 
See    "Counties,"   i  3;   "Master  and   Servant"; 
"Municipal    Corporations,"    |f   4,    5;    "Ware- 
housemen." 

Contnuta  TtUMno  toporHcuIarsMltfeeta. 
See  "Interest";  "Public  Lands,"  t  2. 
Making  bequest  or  devise,  see  "Wills,"  |  & 

Partleular  elas$e*  <tf  expnsa  eoKtraeu. 
See  "Bills  and  Notes";  "Exchange  of  Propt-r- 
ty";     "Guaranty";     "Insurance  ,     "Partner- 
ship"; "Principal  and  Agent";  "Principal  and 
Surety";  "Sales";  "Vendor  and  Purchaser." 
Employment  see  "Master  and  Serrant." 
Leasee,  see  "Landlord  and  Tenant." 
Stipulations  in  actions,  see  "StipulatioDe." 
Submifision  to  arbitration,  see  "Arfaitratian  and 
Award,"  $  1. 

PftrUeular  classes  of  implied  confmets. 
See  "Account  Stated";  "Money  Lent";  "Monev 
Received";    "Use    and   Occupation";    "Work 
and  Labor." 

Particular  modes  of  dUdtarging  eontraeta. 
See  "Compromise  and  Settlement";  "FaTxaect" 

I   1.    Reinlsites  and  ▼•lldltr. 

A  promise  to  pay  for  property  stolen  by  su- 
other,  in  consideration  <d  the  owner's  refrain- 
ing to  prosecute,  fteW  an  illegal  agreemmt— 
Giles  V.  De  Cow  (Colo.  Sup.)  tiSl. 

A  contract  made  with  the  wife  of  a  mem- 
ber of  the  board  of  school  trustees,  employ- 
ing her  to  teach  in  the  school  over  which  such 
board  has  supervision,  held  contra^  to  pabli-- 
policy  and  void,  under  Sees.  laws  18G0.  p.  t)!.). 
— Nuckols  V.  Lyle  (Idaho)  401. 

I     As  between  the  parties,  a  sister  held  to  have 

I  a  right  to  recover  from  her  brother  her  share 

of  the  proceeds  of  a  judginent  obtained  in  court 

of  claims;    the  same  haviug  been  paid  to  him. 

I  aud  uo  moral  turpitude  nor  conspiraor  to  de- 

I  fraud  the  government  being  shown.— Padilla  v. 

Padilla  (N.  M.)  563. 


Coastrnetlon  and  operation. 


*  ?• 

'     A  creditor  claiming  the  benefit  of  a  contract 

by  another  to  pay  the  debtor's  debt  is  bound  by 
'  equities"  between  the  contracting  parties. — Har- 
■  gadine-McKittriok  Dry  Goods  Co.  v.   Swofford 

Bros.  Dry  Goods  Co.  (Kan.)  582. 

The  construction  and  effect  of  letters  contain- 
ing a  clear  and  definite  proposal  and  acceptani.-e 
is  for   the   court — Lost   Lake   Lumber   Co.   v. 
I  Smith  (Wash.)  134. 

f  3.     Resoisslon  and  abandonment. 

One  who  refuses  to  be  bound  by  an  agree- 
ment induced  by  fraud  will  not  be  required  to 
restore  anything  not  received  as  a  constderatioo 
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for  snch  engagement.— Hareadtee-McKittriek 
Pry  Goods  Co.  t.  Swofford  Bros.  Dry  Goods 
Go.  (Kan.)  582. 

f  4.    Perf  ormaaee  or  breaeli. 

lu  an  action  to  recover  the  valae  of  certain 
gold  dust,  evidence  htld  sufficient  to  sapport  a 
finding  ttiat  defendants  bad  not  been  prevented 
by  plaintiff  from  doing  assessment  woric  pursu- 
ant to  a  certain  contract  concerning  the  claim 
from  which  the  dust  was  taken.— Jordan  v. 
Coutter  (Wash.)  257. 

A  substantial  failure  to  comply  with  a  eon- 
tract  to  procure  and  supervise  the  erection  of 
a  house  is  necessary  to  charge  the  contractor 
with  liability. — Anderson  v.  Harper  (Wash.) 
965. 

i  6.     Aatlong  for  Itreaoh. 

Where,  in  an  action  on  a  promise  in  •  letter 
from  defendant's  intestate,  the  court,  on  mo- 
tion, struck  ont  the  testimony  of  the  intee- 
tatp's  wife,  that  the  letter  was  from  her  hus- 
band, and  there  was  no  other  evidence  that  he 
wrote  it,  the  refusal  to  grant  a  nonsuit  was 
erroneous.— Metz  v.  Bell  (Cal.)  618. 

Proof  that  a  contract  had  been  modified,  to- 
gether with  a  failure  of  proof  of  any  breach 
thereof  as  modified,  held  a  total  failure  of  proof 
in  an  action  brought  on  the  original  contract. — 
Lost  Lake  Lumber  Ca  t.  Smith  (Wash.)  134. 

The  proper  introduction  of  letters  under  cross- 
examination  of  plaintiff's  witness  held  to  also 
justify  their  consideration  as  showing  in  de- 
fendant's behalf  a  modification  of  the  contract 
on  which  action  was  brought. — Lost  Lake  Lum- 
ber Co.  v.  Smith  (Wash.)  134. 

Letters  forming  part  of  a  correspondence  pre- 
Tionsly  brought  ont  by  plaintiff  held  proper^ 
admitted  under  cross-examination  of  its  witness, 
though  they  also  constitated  a  written  agree- 
ment pleaded  by  defendant  in  his  answer. — 
Lost  Lake  Lumber  Co.  r.  Smith  (Wash.)  134. 

Where  the  terms  of  a  contract  are  in  issue, 
evidence  of  circumstances  surrounding  it  is  ad- 
nissibte.— Anderson  v.  Harper  (Wash.)  965. 

CONTRAOICTiON. 

Of  answer*  to  interrogatories,  see  "Discovery," 
Of  record,  see  "Appeal  and  Error,"  |f  9-11. 

CONTRIBUTORY  NEGUGENCE. 

See  "XegUgence,"  |  S. 

CONVERSION. 

Wroogfol  conversion  of  personal  property,  Me 
"Trover  and"  Conversion." 

CONVEYANCES. 

Contracts  to  convey,  see  "Vendor  and  Par- 
chaser,"  {  3. 

In  fraud  o(  creditors,  see  "Fraudulent  (Convey- 
ances.** 

In  trust,  see  "Trusts,"  f  1. 

Canveuaneee  by  or  to  particular  cUusee  of 

vaUea. 
Sheriffs,  see  "Mortgages."  $  4. 

Convey  ancea  of  particular  species  of  property. 
See    "Easements,"    J    1;    "Homestead,"    {    2; 

"Mines  and  Minerals,"  {  2. 
Water  rights,  see  "Waters  and  Water  CJonnes," 
8  5. 

ParUeular  eiataet  of  conveyoTioe*. 
See  "Assignments";   "Assignments  for  Benefit 

of  Oeditors";  "Chattel  ifortgages";  "Deeds"; 

"Mortgages." 
Bills  of  sale,  see  "Sales,"  f  8. 


CORPORATIONS. 

Quo  warranto,  see  "Quo  Warranto." 
Taxation  of  corporations  and  corporate  proper- 
ty, see  "Taxation,"  §  1. 

Particular  eloates  ctf  eorporotioiu. 

See  "Beneficial  Associations" ;  "Mnnicipal  Cor- 
porations." 

Banks,  see  "Banks  and  Banking,"  {  1. 

Water  companies,  see  "Waters  and  Water 
Coursaa,"  |  7. 

{   1.    Incorporatioii  and  orsanisatloa. 

Under  St  1802,  p.  110,  §  6,  the  existence  of  a 
corporation  cannot  be  collaterally  attacked  on 
the  ground  that  its  articles  were  filed  with  the 
county  recorder,  instead  of  the  comity  clerk. — 
San  Diego  Gas  Co.  v.  Frame  (Cal.)  205. 

Under  St  18C2,  p.  110,  {  6,  the  existence  of  a 

corporation  cannot  he  collaterally  attacked  on  the 

ground  that  it  failed  to  proceed  to  do  business 

under  its  charter.— San  Diego  Gas  Co.  v.  Frame 

I  (Cal.)  2W5. 

Want   of   corporate   officers   held  not   to   !n- 
I  capacitate  a  corporation  from  possessing  per- 
sonal property,  in  view  of  agreed  facts  in  re- 
;  plevin  action.— Grand  Bapida  Furnitare  Co.  v. 
Graud  Hotel  &  Opera  House  Co.  fWyo.)  833. 

.  I   2.    Corporate  existence  and  franoUae. 

'  Evidence  held  to  make  a  prima  facie  showing, 
in  case  of  a  company  incorporated  by  a  special 
act,  that  the  conditions  prerequisite  to  the  as- 
sumption of  power  conferred  were  complied 
with.— United  States  Mortg.  (3o.  t.  McCltire 
(Or.)  643. 

{   3.    Capital,  atook.  and  dividends. 

I  A  stockholder,  who  acquired  her  stock  by  as- 
{  signment  after  the  commission  of  negligent  acts 
I  by  the  directors,  held  not  precluded  from  re- 
I  covery  for  resulting  depreciation  of  stock   by 

her  assignor's  Imowledge.— Warren,  t.  Robison 

(Utah)  989. 

I  4.     Members  and  stoeklioMera. 

Petition  against  stockholders  of  mining  com- 
pany under  Mills'  Ann.  St.  {  486,  held  not  de- 
murrable under  section  582,  in  view  of  section 
3152  and  Rev.  St  U.  S.  {  2322  [U.  S.  Comp. 
St.  1901,  p.  1425].— Buck  ▼.  Jones  (Colo.  App.) 
951. 

Facts  KM  not  to  authorize  a  atockbolder  of 
a  corporation  to  sue  to  enjoin  sale  nnder  a 
mortgage  given  by  the  corporation  and  claimed 
to  have  been  ultra  vires. — Smitk  v.  Bulkley 
(Colo.  App.)   968. 

A  stockholder  may  not  sne  to  enjoin  a  sale  un- 
der a  mortgage  on  corporate  property  given  ^ 
an  officer  of  the  corporation  for  his  own  ben- 
efit, without  showing  that  every  reasonable  ef- 
fort has  been  made  through  the  proper  channels 
to  induce  corporate  action. — Smith  ▼.  Bnlkley 
(Colo.  App.)  958. 

(  6.     Corporate  powera  and  liabilities. 

Attorneys  employed  by  stockholders  holding 
a  majority  of  the  stock  of  a  corporation  held 
authorized  to  sne  in  the  corporate  name  in  be- 
half of  the  corporation. — San  Diego  Gas  Co.  t. 
Frame  (Oal.)  2S5. 

Service  of  a  summons  on  an  agent  of  a  cor- 
poration in  an  action  on  a  claim  of  the  agent 
against  it  which  he  had  assigned  to  plaintiff 
lis  not  good  service. on  the  corporation. — White 
Honse  Mountain  Gold  Min.  Co.  v.  Powell 
(Colo.  Sap.)  679. 

A  sheriff's  return  of  service  of  summons  on 
an  agent  of  a  corporation  hrld  insufficient. — 
White  Honse  Moantain  Gold  Min.  Co.  t.  Powell 
(Cola  Sup.)  679. 

Where  the  issuance  of  a  license  to  a  corpora- 
tion transacting  business  is  a  matter  of  record, 
the  burden  of  proving  its  nonissuance  10$  V& 
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partT  asserting  the  negative  fact— Northrup  y. 
A.  G.  Wilis  Lumber  Co.  (Kan.)  8TO. 

A  petition  by  a  corporation,  wliich  merely 
(aili  to  allege  that  it  has  complied  with  the  re- 
quirements of  Laws  Sp.  Sess.  189S,  c.  10,  held 
not  demurrable  for  lack  of  legal  capacity  is 
the  plaintiff  to  bring  the  action.— Northrup  t. 
A.  Q.  WiUa  I/nmher  Co.  (Kan.)  879. 

Refusal  to  allow  a  defendant  to  answer  fur- 
ther, after  answer  attacking  plaintiffs  power 
to  act  as  a  corporation,  held  in  the  discretion  of 
the  conrt.— TJiiited  States  Mortg.  Oo.  y,  Mc- 
Clure  (Or.)  543. 

Complaint  by  a  corporation  need  not  show  a 
contract  was  within  its  powers.— United  States 
Mortg.  Co.  y.  McClnre  (Or.)  648. 

Where  the  affairs  of  a  corporation  were  man- 
aged by  four  trustees,  and  three  participated 
in  a  transaction,  and  all  had  knowledge,  their 
authority  could  not  be  questioned  on  the  ground 
that  they  acted  as  individuals. — Anderson  y. 
Wallace  Lumber  &  Mfg.  Co.  (Wash.)  247. 

Byidence  held  to  justify  plaintiff  in  belieylng 
that  he  was  dealing  with  a  corporation  and  not 
with  the  manager  iudiyidually.— Sutter  y.  Moore 
Inv.  Co.  (Wash.)  746. 

I   6>    Foreign  oorporAtiona. 

foreign  corporation  on  complying  with  law  as 
to  reports  to  secretary  of  state  held  entitied 
to  maintain  foreclosure.— De  Camp  y.  Warreu 
Mortg.  Co.  (Kan.)  581. 

CORRECTION. 

Of  assessment  of  taxes,  see  "Taxation,"  |  8. 
Of  judgment,  see  "Judgment,"  |  5. 

COSTS. 

In  quo  warranto  proceedings,  see  "Quo  War- 
ranto," S  2. 

t   1.    Peraoma  eatttled. 

Under  2  BalUnger's  Ann.  Codes  &  St  f  5171, 
held  proper  to  award  statutory  attorney  s  fees 
to  each  of  defendants,  sued  as  sheriff,  bonds- 
man, and  custodian  of  attached  property. — 
Koyukuk  Min.  Co.  y.  Yan  de  Vanter  (Wash.) 
966. 

i  2.     SeevrltT  for  paymeat. 

A  school  district  held  not  within  Code  Oiy. 
Proc.  {  1058,  exempting  a  county  or  city  from 

g'ying  security   in   a   civil   case.— Mitchell   v. 
oard  of  Education  of  City  and  County  of  San 
Francisco  (Gal.)  180;   Reeves  v.  Same,  Id. 

Under  Code  Ciy.  Proc.  fS  1036,  1037,  an  ac- 
tion by  a  foreign  corporation  held  properly  dis- 
missed, where  It  fails  for  30  days  after  notice 
that  security  for  costs  is  required  to  ^ve  the 
prescribed  undertaking. — Meade  County  Uank  v. 
Bailey  (Cai.)  2U7. 

S   3.    Amount,  rata,  ami  Itema. 

Code  Civ.  Proc.  I  1866.  authorizing  the  tax- 
ation of  legal  fees  paid  stenographers,  held  not 
to  authorize  taxation  of  fees  paid  private  ste- 
nographers who  attended  the  trial  in  the  place 
of  the  official  stenographers.  —  Montana  Ore 
Purchasing  Co.  v.  Boston  &  M.  Consoi.  Cop- 
per &  Silver  Min.  Co.  (Mont)  1114. 

Under  Code  Oiv.  Proc.  {  1866,  expenses  paid 
for  models,  for  surveys,  and  for  development 
work  done  in  preparation  for  trial  of  an  ac- 
tion to  determine  adverse  claim  to  mining  prop- 
erty cannot  be  taxed  as  costs. — Montana  Ore 
Purchasing  Co.  v.  Boston  &  M.  ConsoL  Copper 
ft  Silver  Min.  Oo.  (Mont)  1114. 

In  conformity  to  Hill's  Ann.  Laws,  |  795,  to 
secure  mileage  for  witnesses  beyond  reach  of 
an  ordiuai-y  subpcsna,  it  must  appear  that  their 
oral  examination  was  iiiiiK>rtant  and  desirable. 
— Luckey  y.  Lincoln  County  (Or.)  509. 


(  4.     Tazatloa. 

Code  Civ.  Proc.  f  1054,  authorizea  extensloa 
of  time  for  filing  a  cost  bill  in  the  superior 
conrt  after  affirmance  on  an  appeal  from  a 
justice  court— Beiiby  v.  Superior  Court  of 
Santa  Cru«  County  (Cai.)  1024. 

Circumstance  that  objection  to  cost  bQI  was 
taken  t>ecanse  oral  examination  of  witnesses  re- 
siding beyond  reach  of  an  ordinary  subpoena 
was  not  important  or  desirable,  held  insoffi- 
dent  to  let  In  proof  to  the  contrary.— Lackey 
v.  Lincoln  County  (Or.)  509. 

Under  Rev.  St  {  994,  and  other  statntory 
provisions  in  regard  to  witness  fees,  a  cost  bill 
Md  to  have  beeu  too  indefinite.— Garr  y.  Cran- 
ney  (Utah)  853. 

Under  Rev.  St  §  994.  and  other  statntory  pro- 
visions in  regard  to  witness  fees,  certain  in- 
formation in  relation  to  witnesses  auil  the 
amounts  claimed  held  necessary  to  be  given  in 
the  coat  bill.— Garr  y.  Cranney  (Utah)  ^3. 

CO-TENANCY. 

See  "Tenancy  in  Common." 

COUNCIL 

See  "Municipal  Corporations,"  (  8. 

COUNTERFEITING. 

See  "Forgery," 

COUNTIES. 

County  attomeya,  aee  "District  and  Prosecut- 
ing Attorneys." 

i   1.    Creatiom,  alteration,  eziatence,  aad 
poUtloal  fnnotioma. 

Greer  county,  Tex.,  from  the  date  of  ita  or- 
ganization as  a  county  government  in  1^6 
until  it  was  transferred  to  Greer  coun^,  Okl., 
by  Act  Cong.  Majr  4,  1896,  was  a  de  facto 
municipal  corporation,  and  its  officos  were  de 
facto  officers,  mvested  with  full  power  to  create 
an  indebtedness  for  lawful  corporate  purposer. 
and  to  levy  and  collect  taxes  for  the  payment 
thereof. — Board  of  Com'rs  of  Greer  (bounty  v. 
Clarke  &  Courts  (Okl.)  206. 

Where  a  quasi  municipal  corporation  is  dis- 
solved, and  a  new  one  created,  embracing  the 
same  territory,  with  substantially  the  same  peo- 
ple and  the  same  taxable  property,  and  organ- 
ized for  the  same  general  purposes,  and  hold- 
ing by  transfer,  w^ithont  consideration,  the 
taxable  property  of  the  old  corporation,  the 
new  corporation  is  the  successor,  of  the  old.  and 
is  liable  for  its  valid  debts,  in  the  absence  of 
an  fxpress  provision  for  their  payment  other- 
wise.— Board  of  Com'rs  of  Greer  County  v. 
Clarke  &  Courts  (Okl.)  206. 

Commissioners  and  their  clerk,  appointed  on- 
der  Rev.  St.  1899,  div.  1.  tit.  10,  c.  3,  to  or- 
ganize a  county,  are  not  county  commissioners 
or  county  clerk,  nor  entitled  to  any  compensa- 
tion.— Taylor  v.  Board  of  Com'rs  of  Big  Horn 
County   (Wyo.)  835. 

Commissioners  and  their  clerk,  appointed  nn- 
d«r  Rev.  St  1899,  div.  1,  tit.  10,  c  3.  to  or- 
ganize a  county,  may  recover  from  the  coonty 
the  expenses  necessarily  incurred  by  them  in 
the  performance  of  their  duties. — Taylor  v. 
Board  of  Com'rs  of  Big  Horn  County  (Wyo.t 
835. 

(  S.     OoTemiaeat  and  oAoera, 

The  duty  of  inspecting  jails,  imposed  by  Oeo. 
St  (  1^  (Mills^Ann.  St  {  2523).  on  county 
commissioners,  held  not  to  render  commissiion- 
ers  liable  individually  for  the  death  of  piain- 
tlfTs  decedent  arising  from  their  deliMuency 
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in  makiug  such  examination.— Miller  ▼.  Onrur 
Electric  Liglit  &  Power  Co.  (C!olo.  App.)  447. 
Under  Laws  1889-90,  p.  302,  g{  2,  14,  as 
amended  by  Laws  1895,  p.  409,  a  complaint  in 
action  for  compensation  as  conntysnrveyor  held 
demurrable.— Sayles  v.  Walla  Walla  Connty 
OV.<ish.)  256. 

{  3.    PropertTt  oontraots,  and  liabilities. 

A  certain  conti'act  by  a  county  lield  not  in- 
valid, though  the  otjier  party  employed  county 
officers  to  do  a  part  of  the  work  for  him. — 
Contra  Oosta  County  ▼.  Soto  (Cal.)  1019. 

Under  Gen.  St.  1901,  i  2708,  that  In  a  bill 
famished  the  connty  for  ballots  there  could  be 
included  a  charge  for  but  one  fractional  part  of 
1,000  ballots  supplied,  and  the  printer  coold  not 
separate  the  items  of  the  ballot  by  charging  to 
each  township  a  fraction  of  1,000  ballots  and  re- 
ceiving $13  for  each  of  such  fractions.— Honey 
V.  Board  of  Com'rs  of  Jewell  County  (Kan.) 
333. 

Under  Const  art  6,  S  15.  and  Rev.  St  §! 
1104,  5188,  a  contention  that  the  county  was 
liable  as  for  tort  for  certain  prosecution  and 
fine  imposed  therein  held  of  no  merit.— Hontz 
V.  Board  of  Com'rs  of  Uinta  County  (Wyo.) 
840. 

f   4.    Fiscal    maaasement,    pnbllo    debt, 
securities,  and  taxation. 

Where  the  warrant  is  issued  by  the  ofiBcers  of 
a  quasi  corporation,  and  the  creditor  accepts  the 
same,  relying  on  the  ordinary  modes  of  taxa- 
tion to  pay  the  obligation,  the  municipality 
cannot  set  up  the  statute  of  limitations  without 
lirst  showing  that  it  has  provided  a  fund  for 
the  payment  of  such  indebtedness. — Board  of 
Com'rs  of  Greer  County  t.  Clarke  &  Courts 
(Okl.)  206. 

S  6.     Claims  acainet  oonnty. 

An  appeal  from  an  action  of  the  board  of 
county  commissioners,  disallowing  the  claim  of 
a  judge  in  part,  held  not  to  establish  his  knowl 
edge  that  a  warrant  which  he  had  accepted 
was  issued  in  full  satisfaction  of  thp  claim. — 
Board  of  Com'rs  of  Garfield  County  t.  Beards- 
ley  (Colo.  App.)  155. 

A  claim  against  a  county  by  an  attorney  ap- 
pointed by  tie  district  conrt  to  assist  the  dis- 
trict attorney  in  a  criminal  case  need  not  be 
verified,  but  the  order  of  the  court  for  his  pay- 
ment is  enough.— Board  of  Com'rs  of  Hinsdale 
County  v.  Crump  (Colo.  App.)  159. 

Where  an  excessive  allowance  is  made  by 
county  commissioners  for  printing  ballots,  it 
may  he  recovered  back  in  an  action  in  the 
name  of  the  commissioners.- 'Honey  v.  Board  of 
Com'rs  of  Jewell  (3ounty  (Kan.)  333. 

Under  Const  art.  16,  §  7,  and  Rev.  St.  { 
1216,  providing  for  presentment  of  claims 
against  the  county,  the  "claims"  held  to  mean 
all  demands  based  on  a  money  demand.— Houtz 
V.  Board  of  Com'rs  of  Uinta  County  (Wyo.) 
840. 

In  action  against  a  county,  held,  that  the 
board  of  commissioners  had  not  waived  the 
requirements  of  Rev.  St.  {S  1062,  1216.  re- 
quiring presentment  of  claim  to  county. — Hontz 
V.  Board  of  Com'rs  of  Uinta  County  (Wyo.) 
840. 

In  action  against  a  county,  held,  that  the 
claim  had  not  been  presented  to  the  board  of 
county  commissioners,  as  required  by  Rev.  St. 
4  1062.— Hontz  v.  Board  of  Com'rs  of  Uinta 
County  (Wyo.)  840. 

i  6.    Aetlona. 

Suit  on  claim  against  county  held  not  pre- 
mature, because  the  commissioners  had  not 
finally  acted  on  the  claim;  they  having  met 
eight  times  after  it  was  filed. — Board  of  Com'rs 
of  llinsdule  County  v.  Crump  (Colo.  App.)  159. 


COURTS. 

Contemitt  of  court  see  "Contempt." 
Judges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  I  1. 
Justices'  courts,  see  "Justices  of  the  Peace. 
Mandamus  to  inferior  courts,  see  "Mandamus," 

82. 
Province  of  conrt  and  jury,  see  "Trial,"  |  4. 
Removal  of  action  from  state  court  to  United 

States  court,  see  "Removal  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 
Ri?ht  to  trial  by  jury,  see  "Jury,"  §  1. 
Trial  by  court  without  jury,  see  "Trial,"  t  7. 

JwrUdietion  of  particular  actions,  proceedingt, 
or  subjectt. 

See  "Criminal  Law,"  §  3. 
Condemnation  proceedings,  see  "Eminent  Do- 
main," {  8. 
Election  contest,  see  "Elections,"  $  4. 

I   1,     Nature,  extent,  and  exercise  of  Jn- 
rladietlon  in  Keneral. 

A  demurrer  for  lack  of  jnrisdiction  of  the  dis- 
trict court  in  an  action  for  damages  of  $100  by 
trespaBsing  animals,  brought  under  Comp.  Laws, 
{§  i80,  781,  held  to  have  raised  no  issue  of 
title,  and  to  have  been  properly  sustained,  under 
Comp.  Laws,  f  3604.— Dangberg  v.  Rnhenstroth 
(Nev.)  320. 

In  action  against  county  to  recover  moneys 
paid  to  satisfy  a  fine,  held  that,  if  the  payment 
was  in  order  to  procure  release  from  custody, 
it  was  under  duress,  but  if  induced,  not  be- 
cause of  threatened  imprisonment,  but  to  avoid 
further  inconvenience  in  the  district  court,  the 
payment  was  voluntary. — Houtz  v.  Board  of 
Com'rs  of  Uinta  County  (Wyo.)  840. 

{   Z.    Eatabllahmeat,    organisation,    and 
procedure  in  general. 

Code  Civ.  Proc.  H  373,  1874,  held  to  require  a 
stenographer  to  furnish  the  attorney  general, 
without  advance  pay.  a  transcript  of  proceeding 
conducted  by  the  attorney  general  on  behalf  of 
the  state. — State  v.  Ledwidge  (Mont.)  511. 

A  contract  of  a  stenographer  with  a  third  par- 
ty held  not  to  relieve  him  of  his  legal  duty  of 
delivering  a  transcript  to  the  attorney  general 
without  advance  pay.  —  State  v.  Lcdwidge 
(Mont.)  511. 

An  assertion  of  a  stenographer  that  a  ti'an- 
script  of  certain  proceeding  was  not  needed  by 
the  attorney  general  held  not  to  relieve  him  of 
his  duty  of  furnishing  such  transcript.— State  v. 
Ledwldge  (Mont.)  511. 

(  3.     Courts  of  appellate  Jnrisdiotion. 

The  supreme  conrt,  having  no  jurisdiction  of 
an  appeal  from  a  judgment  of  a  county  court 
on  appeal  from  a  justice's  judgment,  held  with- 
out jurisdictiou  to  review  the  ease  when  trans- 
ferred from  the  court  of  appeals. — Altmau  v. 
Huffman  (Colo.  Sup.)  420. 

Discretionary  jnrisdiction  of  supreme  conrt 
to  hear  original  proceeding  to  review  mandate 
compelling  certification  of  candidate's  name  re- 
fused.—ftfilU  V.  People  (Colo.  Sup.)  692. 

By  Act  Feb.  27,  1895,  creating  the  conrt  of 
appeals,  the  general  provisions  of  the  statute 
then  in  force,  conferring  jurisdiction  on  the  su- 
preme court,  were  only  suspended  pending  the 
existence  of  the  court  of  appeals,  and  on  the 
expiration  of  the  court  of  appeals  such  provi- 
sions became  operative. — Atchison,  T.  &  S.  F. 
Ry.  Co.  T.  Morris  (Kan.)  651. 

Under  Const,  art.  8,  SS  3,  15,  the  legislature 
has  no  power  to  limit  absolutely  the  appellate 
jnrisdiction  to  the  supreme  court,  even  to  the 
extent  of  cutting  off  all  right  of  appeal,  but 
may  merely  enact  reasonable  regulations  as  to 
procedure. — Finleu  v.  Heinze  (Mont.)  5A7r-v/-sir> 
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{  4.     Concurrent  and   OMUUotInc  Jnrla- 
diction,  and  comltx. 

Between  courts  of  eqaal  authority,  that  one 
which  first  obtains  iarisdiction  will  not  permit 
its  jurisdiction  to  be  subverted  by  resort  to 
some  other  tribunal.— Ehring  t.  Mallison  (Kan.) 
369. 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  {  S. 

CREDITORS. 

See  "Aasiirnments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Praod- 
ulent   Conveyances";    "Insolvency." 

CREDITORS'  SUIT. 

Remedies  iu  cases  of  fraudulent  conveyances, 
see  "Fraudulent  Conveyances,"  i  2. 

In  an  action  by  the  judgment  creditor  to  sub- 
ject lands  standing  in  the  name  of  another  to 
the  payment  of  the  debt,  it  is  not  necessary  for 
the  complaint  to  charge  facts  showing  jurisdic- 
tion of  the  court  to  render  the  original  judgment. 
— Kllham  v.  Western  Bank  &  Safe  Deposit  Co. 
(Oolo.  Sup.)  409. 

A  complaint  to  subject  lands  held  by  a  fa- 
ther in  trust  for  his  son  to  the  payment  of  the 
judgment  against  the  son  heid  to  state  a  causa 
of  action.— Kilbam  v.  Western  Bank  &  Safe 
Deposit  Co.  (Colo.  Sup.)  409. 

CRIMINAL  LAW. 

Bail,  see  "Bail."  $  1. 

Competency  of  husband  and  wife  to  testify  In 
criminal  prosecntions,  see  "Witnesses,"  {  1. 

Fines,  see  "Fines.** 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Prosecuting  officers,  see  "District  and  Prose- 
cuting  Attorneys." 

Offentes  bu  parOeuJar  cUutes  af  parUe$. 
See    "Warehousemen." 


ParHeular  offenaet. 


See 


ee  "Arson";  "Buralary";  "Contempt";  "Em- 
bezzlement"; "Kscape";  "Forgery  ;  "Gam- 
ing," S  2;  "Homiofde'';  "Larceny'^  "Per- 
jury"; "Rape";  "Robbery." 
Offenses  relating  to  weapons,  see  "Weapons." 
Violation  of  liquor  laws,  see  "Intozicating  Liq- 
uors," §§  2,  3. 

S  1.     Hatnre  and  elements  of  ortme  and 
defenses  In  ceneral. 

Willful  intent  to  violate  the  criminal  law  is 
not  essential  in  statutory  offenses  where  the 
intent  is  not  made  an  iugredient  of  the  crime 
by  the  statute.— State  v.  Keller  (Idaho)  1051. 

Defendant  charged  with  having  driven  sheep 
into  the  state  in  violation  of  law  cannot  set 
up  as  a  defense  that  he  drove  them  in  pending 
a  suit  for  an  injunction,  iu  which  a  temporary 
restraining  order  was  obtained. — State  v.  Kel- 
ler (Idaho)  1051. 

i  Z.    Capacity  to  commit  and  reaponst- 
bllity  for  crime. 

An  instruction  in  a  prosecution  for  robbery, 
that  the  law  does  not  recognize  temporary  in- 
sanity as  a  defense  to  crime,  held  error. — Peo- 
ple V.  Ford  (Cal.)  1075. 

S  3.    Jorlsdiotlon. 

Though  a  statute  of  Oklahoma  made  it  man- 
datory to  change  the  venue  of  a  criminal  case, 
where  certain  matters  were  made  to  appear  by 
affidavits  filed,  but  the  court  refused  the  change, 
and  defendant  was  convicted,  the  filing  of  such 


affidavits  did  not  oust  the  court  ot  joiiadictioB. 
—In  re  Jostu*  (Kan.)  354. 

Under  Rev.  St.  %  5204,  a  justice  Md  to  have 
BO  jurisdiction  of  a  violation  of  section  2001  in 
bringing  sheep  into  the  state,  save  as  an  ex- 
amining magistrate. — Houtz  v.  Board  of  Com'rs 
of  Uinta  County  (Wyo.)  840. 

I  4.    Venne. 

A  court  denying  a  motion  for  a  change  of 
venue  in  a  criminal  case  htld,  under  the  facts. 
not  to  have  abused  its  discretion.— State  t. 
Humphreys  (Or.)  824. 

f  8.    Xilmliation  of  proaccntlonB. 

Indictment  for  seduction  under  j^romise  of 
marriage  held  barred  by  the  limitation  of  one 
year  prescribed  by  Pen.  Code,  {  801,  where  the 
punishment  imposed  is  a  fine.— People  v.  Gray 
(Cal.)  20. 

I  6.  Preliminary  complaint,  afldaTli, 
warrant,  examination,  eona^dt- 
ment,  and  summary  trial. 

The  fact  that  the  name  by  which  defendant 
was  known  was  the  one  under  which  the  proee- 
rution  was  l>eKun  and  the  preliminary  examina- 
tion conducted,  rather  than  his  real  name  siil>- 
sequently  substituted,  will  not  render  tlie  pre- 
liminary examination  invalid.— State  v.  Pipes 
(Kan.)  363. 

Defendant  in  a  misdemeanor  case  appealed 
from  the  justice  cannot  be  required  to  plead. 
nor  can  the  trial  be  commenced  until  tbe  com- 
plaint has  been  certified  by  the  justice. — &ate 
V.  Durein  (Kan.)  601. 

A  justice  whose  duty  it  is  to  certify  to  a  dis- 
trict court  on  appeal  the  complaint  on  wliicli 
defendant  has  been  convicted  cannot  make  such 
certificate  outside  of  bis  township. — State  t. 
Durein  (Kan.)  601. 

Under  Laws  1801.  c.  156,  t  5,  a  jnstice  of 
Cherokee  county,  before  whom  one  has  been 
couvictcd  of  a  misdemeanor,  is  required  to  di- 
rect whether  an  appeal  shall  be  to  the  di^rict 
court  "sitting  at  Columbus"  or  "sitting  at 
Galena."— State  v.  Regard  (Kan.)  034. 

Permission  to  indorse  a  witness'  name  on  a 
complaint  in  a  criminal  case  is  in  the  discre- 
tion of  the  district  court. — State  v.  Reagard 
(Kan.)  eS4. 

A  complaint  held  sufficient  to  give  a  magis- 
trate jurisdiction  to  conduct  a  preliminary  ex- 
amination in  a  criminal  case,  though  it  woold 
have  been  insufficieat  as  an  indictment. — ^tate 
V.  Newton  (Wash.)  31. 

(  7.  Arrala;nmeBt  and  pleaa,  and  moOm 
prosequi  or  dleowntlnnance. 

The  record  on  appeal  from  conviction  of  bor- 
glary  htld  to  show  sufficient  arraignment  in  ac- 
cordance with  the  provisions  of  Pen.  Code,  t 
968.— People  v.  Miller  (Cal.)  735. 

The  record  on  appeal  from  couviction  of 
burglary  held  to  snfficieutly  show  that  8ceas«d 
was  informed  of  his  right  to  counsel  as  re- 
quired by  Pen.  Code,  f  987.— People  v.  Miller 
(Cal.)  735. 

In  a  prosecution  for  the  larceny  ot  •  horse,  an 
iiMtructiou  on  the  issue  of  former  conviction 
htU,  under  tbe  evidence,  properly  refused. — 
SUte  V.  Deal  (Or.)  534. 

In  a  prosecution  for  the  larceuy  of  a  horse, 
an  instruction,  if  the  horse  for  the  larceny  of 
whidi  the  accused  was  prosecuted  was  the  same 
animal  for  the  larceny  of  which  he  was  former- 
ly convicted,  the  conviction  was  a  bar,  aud  the 
verdict  should  be  for  defendant  on  the  issue  of 
former  conviction,  Add  proper. — State  r.  Deal 
(Or.)  634. 

I  8.    ETldence. 

In  a  prosecution  for  murder,  certain  evi- 
dence as  to  certain  experiments  and  diagram*. 
showing  the  course  of  the  bullet  aupBCwed  to 
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hare  UUed  deceased,  Aelif  properly  admitted.— 
People  T.  Fitzgerald  (Cal.)  1014. 

In  a  prosecution  for  illegal  sale  of  liquors, 
eridence  keld  sufficient  to  prove  the  venae  of 
the  offense.— People  t.  Monroe  (Cal.)  1072. 

In  •  proeecntion  for  rape,  it  was  error  to 
permit  tne  state  to  prove  acts  of  intercourse 
not  within  the  period  of  limitation,  not  for 
corroboration  or  explanation. — Bigcraft  v.  Peo- 
ple <Colo.  Sup.)  417. 

The  statement  of  a  person,  a  few  moments 
after  he  bad  received  a  fatal  shot,  that  de- 
fendant fired  such  stiot,  is  admissible  aa  part 
of  the  res  gestie. — State  ▼.  Wilmbasae  (Idaho) 
849. 

That  a  crime  hag  been  committed  cannot  be 
proved  by  the  extra  jndidal  confessions  of  the 
prisoner  alone.— State  v.  Keller  (Idaho)  l(Xil. 

Where  a  witness  testifies  as  to  defendant's 
general  reputation,  considerable  latitude  may  be 
given  in  tie  cross-examination.— State  v.  Pipes 
<Kan.)  363. 

A  defendant  is  entitled  to  the  benefit  of  the 
weight  of  previous  good  character  in  determin- 
ing his  guilt— State  v.  Pipes  (Kan.)  363. 

On  a  prospputlou  for  the  larceny  of  a  horse, 
evidence  of  the  admissions  of  the  complaining 
witness  that  the  horse  was  the  property  of  de- 
fendant Md  inadmissible,  except  for  impeach- 
ment.—State  V.  Deal  (Or.)  534. 

Under  the  rule  of  the  Code,  admissions  by 
one  charged  with  a  crime  to  the  officer  having 
him  in  custody  are  admissible,  if  the  officer 
testify  "in  effect"  that  they  were  voluntary.- 
State  V.  Newton  CVVash.)  31. 

Evidence  held  immaterial  in  murder  case,  in 
view  of  the  sole  defense  that  defendant  did 
not  do  the  killiag.— State  T.  Vance  (Wash.)  34. 

On  a  trial  for  murder,  testimony  of  a  wit- 
ness' understanding  of  a  remark  by  deceased, 
made  to  defendant  just  before  the  blow  was 
stntck,  held  inadmissible.— State  v.  Anderson 
(Wash.)  104. 

f  0.     Time  of  trial  and  eontinnaaee. 

The  court  is  not  bound  to  grant  a  continu- 
ance in  a  criminal  case  on  account  of  absence 
of  defendant's  witnesses,  where  no  attempt  is 
made  to  comply  with  Ballioger's  Ann.  Codes 
&  St.  8  4977.— State  v.  Newton  (Wash.)  31. 

Denial  of  continnance  for  absence  of  evidence 
held  not  error,  considering  the  affidavit.— State 
v.  Vance  (Wash.)  34. 

i  lO.   Trial. 

In  a  prosecution  for  illegal  sale  of  llqnors,  the 
admission  of  competent  evidence  out  of  its  nat- 
riral  order  held  not  reversible  error. — People  t. 
Monroe  (Cal.)  1072. 

A  conviction  on  the  secoud  count  only  of  an 
indictment  held  an  acquittal  of  the  charge  con- 
tained in  the  first  count. — ^Bigcraft  v.  People 
(Colo.  Snp.)  417. 

Under  Laws  1899,  p.  125,  $  2,  it  was  not  er- 
ror to  permit  the  prosecuting  attorney  to  in- 
dorse the  names  of  witnesses  on  the  informa- 
tion after  the  jury  had  been  impaneled;  they 
being  unknown  up  to  that  time.  —  State  v. 
Wilrabusse  (Idaho)  849. 

Exceptions  to  instructions  after  return  of 
verdict  held  too  late.— State  v.  Vance  (Wash.) 
34. 

A  general  objection  to  evidence  is  not  suf- 
ficient to  rai.se  the  question  as  to  whether  or  not 
a  proper  foundation  has  been  laid. — State  v. 
Kills  (Wash.)  803. 

J  11.   ^—  Course  and  oondaot  of  trial  In 
ceneral. 

Any  irregularity  on  view  by  jury,  uuder  Pen. 
Code,  i  1119,  held  waived.— People  t.  Fits- 
serald  (Cal.)  564. 


Tie  district  court  held  to  have  power  to  ap- 
point counsel  to  assist  the  district  attorney  in 
criminal  case. — Board  of  Com'rs  of  Hinsdale 
County  V.  Crump  (Colo.  App.)  159. 

It  is  not  prejudicial  error  for  the  court  to  ask 
accused  in  the  hearing  of  the  jury  if  he  objects 
to  a  separation  for  meals.— State  v.  Regard 
(Kan.)  634. 

Remarks  of  the  coort  in  denying  a  motion  to 
direct  a  verdict  for  defendant  in  a  criminal 
case  held  not  to  constitute  prejudicial  error. — 
State  V.  Humphreys  (Or.)  824. 

{18.  ^—  Argnaieata     and     eondnet     of 
eonnael. 

A  conviction  held  not  reversible  on  appeal  for 
misconduct  of  district  attorney  in  iiis  argument; 
the  court  having  rebuked  him  and  attempted  to 
remove  any  prejudice  on  objection  being  made. 
— Oilstrap  v.  People  (Colo.  Sup.)  326. 

Under  the  positive  provision  of  Comp  Laws,  | 
2899,  it  was  error  to  deny  a  sole  defendant  in  a 
criminal  case  the  right  to  be  heard  before  the 
jury  by  two  counsel. — Territory  t.  Sherron  (N. 
M.)  662. 

S  IS.  — -  Prorinee    of    eonrt    and    Jury 
In  ceneraL 

In  a  prosecution  for  false  pretensca,  an  in- 
struction held  not  erroneous  as  a  charge  on  the 
weight  of  evidence.— State  v.  Burrell  (Mont.) 
982. 

Ad  instruction  in  a  criminal  case  that  evi- 
dence of  good  character  was  not  a  convincing 
matter  held,  in  view  of  other  portions  of  the  in- 
struction, not  cause  for  reversal,  as  being  a 
comment  on  the  facts  calculated  to  mislead.— 
State  V.  Newton  (Wash.)  31. 

Instruction  as  to  reasonable  doubt  of  guilt 
held  objectionable  as  commenting  on  the  evi- 
dcnce.— State  v.  Vance  (Wash.)  34. 

Instruction  in  a  prosecution  for  assault  with 
intent  to  commit  robbery  held  not  objectionable 
as  a  comment  on  evidence. — State  v.  Fenton 
(Wash.)  741. 

An  instrument  on  possession  of  recently  stol- 
en property  held  objectionable  as  a  charge  on 
the  weieht  of  evidence.  —  Roberts  v.  State 
(Wyo.)  803. 

1 14.  —  NeceMlty,  requisites,  and  snf- 
flcleno7   of  Instmotlons. 

Instruction  in  criminal  prosecution,  defining 
moral  certainty,  held  detective.— People  v.  Hunt- 
ington (CSal.)  284. 

In  prosecution  for  murder,  court's  submission 
sua  sponte  of  the  issue  of  manslaughter  held 
error,  in  view  of  theories  of  prosecution  and 
defense.— People  v.  Huntington  (Oai.)  284. 

Under  Code  Civ.  Proc.  |  2061,  subd.  3,  charge 
in  a  criminal  case  as  to  credibility  of  witn^eses 
held  proper.— People  v.  Fitzgerald  (Va\.)  1014. 

An  erroneous  instruction  as  to  temporary  in- 
sanity as  a  defense  to  crime  held  prejudicial, 
and  not  cored  by  other  instructions.— People  ▼. 
Ford  (Cal.)  1075. 

An  instruction  on  reasonable  doubt  and  moral 
certainty  in  a  prosecution  for  robbery  held  not 
error.— People  v.  Burns  (Cal.)  1087. 

The  practice  of  submitting  to  the  jury  writ- 
ten instruments  with  the  signature  of  the  sev- 
eral counsel  attached  to  them  is  not  to  be  com- 
mended.—State  V.  McDonald  (Mont.)  724. 

In  a  criminal  prosecntion.  instructions  should 
run  to  the  facts,  and  all  proper  deductions  and 
interpretations  of  them,  and  not  to  questions  not 
presented  or  covered  by  the  evidence. — New  v. 
Territory  (Okl.)  198. 

An  instruction  in  a  prosecution  of  an  assault 
with  intent  to  rob  held  not  to  tell  the  jury  to  dis- 
believe a  witness  who  was  mistaken,  or  who 
bad  spoken  falsely,   without  the  Auaiiflcation., 
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"unless  corroborated  by  other  competent  ctI- 
dence."— Sute  v.  Fenton  (Wash.)  741. 

An  erroneons  charge  on  possession  of  recent- 
ly stolen  property  held  without  prejudice,  in 
new  of  other  instructiona  given. — Roberta  t. 
State  fWyo.)  803. 

In  a  prosecation  for  murder,  an  instruction 
defining  malice  held  not  reversible  error  in 
view  of  the  other  instructions.— Downing  t. 
State  (Wyo.)  833. 

1 16.  ^—  Reqneata   for   liutmotloiuu 

Failure,  in  murder  prosecution,  to  ask  addi- 
tional instructions  on  lasuea  submitted  by  coart 
sua  sponte,  held  not  to  preclude  reversal  for 
insufficienqr  of  instructions.— People  t.  Hunt- 
ington (Caf.)  284. 

In  a  murder  prosecution,  instruction  as  to 
reasonable  doubt  held  properly  refused  because 
covered  by  those  given.— People  v.  Fitzgerald 
(Cal.)  1014. 

In  a  prowcution  for  murder,  an  instruction 
concerning  previous  threats  held  properly  re- 
fused because  covered  by  those  given. — People 
V.  Fitzgerald  (Cal.)  1014. 

Defendant  cannot  object  that  evidence  was 
not  restricted  to  a  particular  purpose  where 
he  made  no  request  to  charge  that  the  evi- 
dence be  so  restricted.— People  v.  Monroe  (Cal.) 
1072. 

On  appeal  from  conviction  of  murder,  al- 
leged refusal  to  give  certain  instructions  held 
no  ground  for  reversal.  —  Cremar  t.  People 
(Colo.  Sup.)  415. 

There  was  no  error  in  refusing  instructions 
covered  by  the  general  charge. — State  v.  Sally 
(Or.)  396. 

In  prosecution  for  larceny,  neglect  to  instruct 
a*  to  felonious  intent  at  time  of  stealing  held 
not  error,  where  no  request  was  made.— State 
V.  Meldrum  (Or.)  520. 

Refusal  of  instructions  fully  covered  by  oth- 
ers given  or  the  general  charge  held  not  error. — 
State  V.  Vance  (Wash.)  34. 

A  jndge  is  not  required  to  give  a  requested 
instruction  in  the  language  of  the  party.— State 
V.  Anderson  (Wash.)  104. 

g  16.  —  Custody,    oondaot,    and   delllt- 
orations   of  Jury. 

Affidavits  in  support  of  a  motion  for  a  new 
trial  in  a  murder  case  held  not  to  show  mis- 
conduct of  a  juror. — People  v.  Fitzgerald  (Cal.) 
1014. 

Whore  the  enemies  or  friends  of  accused  in  a 
capital  case  will  endeavor  to  iiiSuence  the  jury, 
or  the  jurors  will  be  exposed  to  improper  influ- 
ences, the  court  can  keep  the  jury  together  un- 
der the  restraining  supervision  of  an  officer  dur- 
ing the  trial.— State  v.  Burton  (Kan.)  640. 

Where  a  juror  in  a  capital  case  makes  a 
statement  to  his  fellow  jurors  about  prejudicial 
material  matters  outside  the  evidence,  it  will 
vitiate  the  verdict.— State  v.  Burton  (Kan.)  640. 

(17.  Motion*  for  new  trial  and  in  ar> 
rest. 

Under  Rev.  St.  §  4952,  subds.  3,  4,  the  bias 
of  a  juror,  expressed  prior  to  his  voir  dire, 
held  sufiicient  to  grant  a  new  trial  after  con- 
viction.—State  V.  Mickle  (Utah)  856. 

Under  Rev.  St.  {  4953.  where  defendant's 
knowledge  of  prejudicial  statements  made  by 
a  juror  before  trial  is  obtained  after  convic- 
tion and  before  appeal,  the  motion  for  a  new 
trial  should  be  made  within  30  days,  and  the 
appeal  delayed  until  after  its  decision. — State 
V.  Mickle  (Utah)  8,->C. 

A  motion  for  new  trial,  on  the  grounds  of 
prejudicial  statements  made  by  a  juror  before 
trial,  is  properly  d<'uie<l  where  the  record  fails 
to  affirmatively  show  that  the  motion  has  been 


filed  and  served  within  the  proper  time,  as  de- 
fined by  Rev.  St  S  4963.— SUte  t.  Mickle  (Utah) 

856. 

Affidavits  in  support  of  a  motion  for  a  new 
trial  considered,  and  held  not  to  show  that  a 
juror  had  liefore  trial  expressed  opinions  preju- 
dicial to  defendant— State  t.  Mickle  (Utah) 
856. 

To  secure  a  reversal  of  conviction  on  the 
grounds  of  statements  alleged  to  have  been 
expressed  by  a  juror  prior  to  trial,  defendant 
must  show  that  the  juror  actually  made  them. 
—State  V.  Mickle  (Utah)  856. 

New  trial  tot  newly  discovered  evidence  held 
properly  denied  for  want  of  diligence. — State  v. 
Vance  (Wash.)  34. 

{18.  Jadgment,      aentenoe,      and      Snal 
eommltment. 

Inqniry  to  ascertain  degree  of  bnr^ary,  had 
after  plea  of  guilty,  held  proper  under  Pen. 
Code,  1  1192.— People  t.  Mfller  (Cal.)  735. 

Where  defendant,  convicted  of  larceny,  mov- 
ed for  new  trial  and  in  arrest  of  judgment,  it 
was  not  reversible  error  to  omit  to  ask  him. 
immediately  before  sentence,  if  he  had  any- 
thing to  say  why  sentence  should  not  be  pro- 
nounced.—State  V.  Sally  (Or.)  396. 

!  19.    Appeal  and  error,  and  eertiararl. 

A  review  of  the  record  is  not  required  on 
appeal  by  a  mere  statement  in  the  brief  that 
there  was  error.— People  v.  Cebulla  (Cal.)  181. 

There  is  no  presumption  on  appeal  that  an 
instruction  was  given  at  the  request  of  the 
prosecution,  or  that  one  not  given  was  request- 
ed by  aefendant.— People  v.  Cebulla  (Cal.)  ISl. 


Record  on  appeal  from  a  conviction  of 
slaughter  held  msufficient  to  present  question 
of  error  in  compelling  defendant  to  exercise  his 
right  of  challenge  without  a  full  panel  of  jurors. 
—People  V.  Cebulla  (Cal.)  181. 

Where  a  defendant  appealed  on  the  judgment 

roll  alone,  and  filed  no  points  or  authorities,  and 
no  error  appeared  on  the  face  of  the  record,  the 
conviction  will  be  affirmed. — People  v.  Poggi 
(Cal.)  292. 

Under  Pen.  Code,  ff  1174,  1237,  as  ord«- 

made  in  a  criminal  case  after  judgment,  refus- 
ing to  settle  a  bill  of  exceptions  as  proposed, 
is  not  appealable. — People  v.  Jadcson  (CaL) 
918. 

The  question  as  to  the  insufficiency  of  the 
evidence  to  sustain  conviction  cannot  be  con- 
sidered on  appeal  when  there  is  any  evidence 
in  its  support.- People  v.  Fitzgerald  (Cal.) 
1014. 

An  alleged  error  not  argued  will  not  be  re- 
viewed.—People  V.  Monroe  (Cal.)  1072. 

An  appeal  from  an  order  denying  a  motioa  in 
arrest  of  judgment  held  not  authorized. — Peo- 
ple V.  Ford  (Cal.)  1075; 

That  the  district  attorney  raised  his  voice  to 
such  a  pitch  that  objection  could  not  be  made  to 
argument  prejudicial  to  accused  held  not  to 
obviate  the  necessity  of  the  objection  to  entitle 
accused  to  a  reversal  of  the  conviction  on  that 
ground.— Gilstrap  v.  People  (Colo.  Sup.)  32.'>. 

Judgment  overruling  a  demurrer  to  a  plea  of 
former  acquittal  held  not  final  and  appealable.— 
Territory  v.  Pratt  (N.  M.)  562. 

On  prosecution  for  larceny  of  a  steer,  testi- 
mouy  as  to  the  brand  on  the  hide  of  an  animal 
killed  by  defendant  was  harmless,  in  view  of 
the  fact  that  the  hide  was  admitted  for  the 
iuspeetiou  of  the  jury. — State  v.  Sally  (Or.) 
396. 

On  prosecution  for  larceny,  defendant  conid 
uot  complain  of  an  instruction  in  his  favor, 
though  it  may  have  invaded  the  province  of 
the  jury.- State  v.  Sally  ((^r.) 
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Aft«r  general  motion  for  yerdict  of  not 
raUt7  of  larceny,  the  specific  objection  could 
not  be  nrged  for  first  time  on  appeal  that  there 
was  no  evidence  that  the  taliijig  was  without 
the  owuer's  consent.— State  t.  Sally  (Or.)  396. 

In  a  prosecution  for  the  larceny  of  a  horse, 
an  instruction  on  the  issue  of  former  conviction, 
which  imi»operly  referred  to  the  horse  for  the 
larceny  of  which  defendant  was  formerly  con- 
victed as  a  brown  horse,  held  harmless.— State 
V.  Deal  (Or.)  534. 

£2rror  in  admitting  evidence  for  purposes  of 
impeachment  held  harmless.— State  t.  Deal 
(Or.)  634. 

Matters  held  part  of  record  on  appeal  in  mur- 
der case,  without  bill  of  exceptions  or  state- 
ment of  facts,— State  v.  Vance  (Wash.)  34. 

Provisions  of  Sess.  Laws  1901,  p.  204,  for 
selecting  jury  panel,  held  not  shown  to  have 
been  disregarded.— State  r.  Vance  (Wash.)  34. 

A  refusal  to  sustain  challenges  for  proper 
cause  held  prejudicial,  where  the  accused  has 
been  compelled  subsequently  to  exhaust  all  his 
peremptory  challenges  before  the  final  selection 
of  the  jury.-«tate  v.  Stents  (Wash.)  241. 

Where  the  prosecuting  attorney  unintention- 
ally misstated  the  law  to  the  jury  in  refer- 
ence to  depositions,  but  no  objection  was  made, 
the  objection  cannot  bo  urged  on  appeal. — 
State  V.  Fenton  (Wash.)  741. 

In  a  prosecution  for  murder,  the  improper 
exclusion  of  evidence  as  to  deceased's  reputa- 
tion as  to  the  use  of  deadly  weapons  in  quar- 
rels held  not  rendered  harmless  by  other  evi- 
dence.—State  V.   ElUs  (Wash.)   963. 

State  heild  to  have  no  right  to  appeal  in  a 
criminal  case,  under  Ballinger's  Ann.  Codes  & 
St.  S  6500.— State  v.  Murrey  (Wash.)  971. 

Questions  as  to  validity  of  jury  and  jury  law 
held  to  arise  in  a  proceeding,  so  as  to  allow  of 
reserved  questions  to  snpreme  court.— State  v. 
Bolhi  (Wyo.)  1. 

fi  20.   PnnlshiBeiit     and     preTentlon     of 
crime. 

The  American  Tables  of  Mortality  cannot  be 
taken  as  a  basid  from  which  to  determine  the 
lenfrth  of  a  sentence  to  be  iinposed  on  n  de- 
fendant in  a  criminal  case.— People  v.  Bums 
(Cal.)  1067. 

TTnder  Pen.  Code,  fS  1232,  214C,  a  sentence 
to  impri^ionment  for  10  years,  5  years  on  the 
conviction  for  assault,  and  5  years  for  convic- 
tion of  a  former  felony,  held  not  void  as  to  the 
five  years  for  former  conviction;  but  the 
form  was  merely  redundant,  and  not  ground 
for  reversal,  uadei  sections  2320,  2600.— State 
T.   Connors   (Mont.)   715. 

CROPS. 

Alfalfa  as  exempt  from  taxation  as  growing 
er<^,  see  "Taxation,"  S  1. 

CROSS-EXAMINATION. 

Sec   "Witnesses,"  {  2. 

CUSTODIA  LEGIS. 

Taxation  of  property  in,  see  'Taxation,"  |  1. 

CUSTODY. 

Of  chUd,  see  "Divorce,"  S  4. 

Of  jury,  see  "Criminal  Law,"  $  16. 

CUSTOMS  AND  USAGES. 

Evidence  of  a  Icnown  usage  as  to  what  con- 
stituted a  sea.son'R  pinployment  of  a  traveiing 


t  salesman  held  admissible  in  an  action  for  breach 
of  such  contract.— Johnston-Woodbury  Hat  C!o. 
V.  Lightbody  (Colo.  App.)  957. 

Where  by  long  practice  it  is  mntnally  un- 
derstood that  a  debtor  is  to  have  certain  time 
for  payment,  he  is  entitled  thereto,  though  no 
express  agreement  has  been  made.— Hayes  v. 
Union  Mercantile  Co.  (Mont.)  975. 

DAMAGES. 

(Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  {  2. 

Damages  for  particular  injuries. 

See  "Libel  and  Slander,"  §  3;  "Malicious  Pros- 
ecution," i  1;    "Nuisance,"  i  1. 

Breach  by  buyer  of  contract  for  sale  of  goods, 
see  "Sales,"  §  5. 

Breach  of  contract  of  carriage,  see  "Carriers," 
!  2. 

Recovery  in  particular  actions  or  proceedings. 
See  "Replevin,"  f  2;   "Trover  and  O)nver8ion," 
I  1. 

{   1.    Ovovads  and   anbjeets  of  oompea- 
■atory   daatacea. 

A  plaintiff  injured  by  defendant's  negligence 
held  entitled  to  recover  for  her  entire  injuries, 
though  her  injury  was  aggravated  by  disease 
previously  existing. — Campbell  v.  Los  Angeles 
Traction  Co.  (Cal.)  624. 

In  action  by  servant  for  personal  injuries, 
instruction  on  assessment  of  damages  held 
proper.— Palmquist  v.  Mine  &  Smelter  Supply 
Co.  (Utah)  994. 

Plaintiff,  suffering  from  a  disease  augmented 
by  injury  from  a  defective  sidewalk,  was  enti- 
tled to  recover  against  the  ci^  for  the  whole 
injury.-^ordan  v.  City  of  Seattle  (Wash.)  743. 

I  2.    Uqaidated  damaces  aad  peaaltlos. 

A  provision  in  a  contract  for  the  sale  of  per- 
sonalty allowing  the  purchaser  liquidated  dam- 
ages for  every  day  of  delay  in  delivery  will  be 
enforced  without  any  showing  of  actual  dam- 
nge.— American  Copper,  Brass  &  Iron  Works 
V.  Galland-Burke  Brewing  &  Malting  Co. 
(Wash.)  23(i. 

f  3.     Measnre  of  daaiacos. 

In  an  action  for  damages  to  fruit  trees  and 
a  hedge  by  a  fire  set  by  locomotives,  the  meas- 
ure of  plaintiff's  recovery  is  the  amount  of  the 
damage  to  the  thing  injured  and  the  value  of 
the  thing  destroyed  as  a  part  of  the  realty.— 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Perry 
(Kan.)  876. 

(  4.     laadeqnate  aad  ezoesslTe  daaiaces, 

A  verdict  for  $6,090  for  injuries  from  a  de- 
fective sidewalk  held  not  to  be  set  aside  as 
excessive.- Jordan  v.  City  of  Seattie  (Wash.> 
74o. 

I   6.    Pleadlag,  OTldeaoe,  aad  assessmeat. 

Increased  injuries  by  reason  of  plaintiff's  prior 
diseased  condition  held  not  special  damages 
which  must  be  pleaded  in  order  to  be  recovered. 
-Campbell  v.  Los  Angeles  Traction  (3o.  (Cal.) 
624. 

DEAD  BODIES. 

See   "Cemeteries." 

DEATH. 

Oiused  by  electricity,  see  "Electricity." 
Of  partner,  see  "Partnership,"  {  2. 
Of  party  to  action  ground  for  abatement,  MO 
".\batement  and  Revival,"  §  2. 

{    1.    Actloai  for  caasimB  death. 

I'nder  Code  Civ.  Proc.  |  377,  held,  that  an 
administrator  can  sue  for  wrongful  death  only 
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where  there  are  heirs,  which  fact  must  be  al- 
leged.—Webster  V.  Norwegian  Min.  Co.  (Cal.) 
276. 

In  an  actioo  by  a  widow  to  recoTer  for  the 
death  of  her  husband,  who  was  a  resident  of 
tlie  state,  an  allegation  that  no  personal  rep- 
reeentatiTe  of  liis  estate  had  been  appointed  is 
put  in  issue  by  the  unverified  denial,  and  with- 
out proof  of  such  fact  a  demurrer  to  the  eri- 
-dence  is  rigiitfully  sustained.— Vaughn  t.  Kan- 
sas City  N.  W.  R.  Co.  (Kan.)  602. 

lu  an  action  for  wrongful  death,  it  is  proper 
to  admit  evidence  of  the  ability  of  the  deceas- 
ed to  earn  money,  bis  disposition  to  support,  his 
health,  and  the  number  and  age  and  sex  of  his 
dependent  children.— Coffeyrille  Mining  &  Gas 
Co.  V.  Carter  (Kan.)  635. 

Bight  of  action  for  wrongful  death,  under  Cir. 
Code,  S  422,  held  barred  after  two  Tears,  and 
not  extended  by  the  pendency  and  dismissal  of 
the  former  action,  as  provided  by  Civ.  Code,  S 
23,  in  other  cases. — Rodman  v.  Missouri  Pac. 
Ry.  (>>.  (Kan.)  642. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy";  "Creditors'  Suit";  "Fraudu- 
lent Conveyances";    "Insolvency." 

DECEDENTS. 

Estates,  see  "Executors  and  Administrators." 
Testimony  as  to  transactions  with  persons  sioce 
deceased,  see  "Witnesses,"  i  1. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  eridence  In  civil  actions,  see  "Bvldence,'*  | 

As  part  of  res  gestie,  see  "E}vidence,"  {  2. 
Dying  declarations,  see  "Homicide,     (  8. 

DEDICATION. 

See  "Highways,"  |  1. 

t   1.     Nktnre  and  requisites. 

Dedication  of  road  Iteld  not  shown  by  use 
with  knowledge  and  acquiescence  of  owner. — 
Hartley  v.  Vermillion  (Cal.)  273. 

The  taking  of  property   by  reference  to   a 

Elat  which  under  other  circumstances  mi^ht 
ave  i>een  held  to  dedicate  the  property  to  tbe 
public  held  not  to  restrict  the  vendee  s  rights 
therein. — Town  of  Manitou  v.  International 
Trust  Co.  (Olo.  Sup.)  757;  Same  v.  Town- 
send,  Id. 

The  execution  of  a  lease  to  certain  property 
with  agreement  to  sell  held  to  preclude  a  later 
dedication  of  the  property  to  the  public  by 
the  lessor.- Town  of  Manitou  v.  International 
Trust  Co.  (Colo.  Sup.)  757;  Same  v.  Town- 
send,  Id. 

A  recorded  irfat  of  a  town  considered  in  con- 
nection with  other  evidence  held  to  fail  to  show 
a  dedication  of  a  certain  tract  therein  as  a 
public  park.— Town  of  Manitou  r.  Intprnational 
Trust  Co.  (Colo.  Sup.)  757;  Same  t.  Townsend, 
Id. 

Expenditure  of  money  by  a  town  to  keep  min- 
eral springs  in  repair  Acid  not  to  establish  a 
dedication  and  acceptance  of  the  land  and 
springs  as  a  public  park.- Town  of  M.initou  v. 
International  Trust  C3o.  (Colo.  Sup.)  757;  Same 
V.  Townsend,  Id. 

A  lapse  of  25  years,  during  which  property 
impliedly  dedicated  to  the  public  has  been  recog- 


nized by  the  municipal  authorities  ••  private 
property,  h«ld  to  preclude  a  claim  by  the  pub- 
lic based  on  the  implied  dedication.^Town  of 
Manitou  v.  International  Trust  Co.  (Colo.  Bap.) 
757;  Same  t.  Townsend,  Id. 

Acceptance  within  a  reasonable  time  of  an 
implied  offer  to  dedicate  land  to  public  use 
held  to  t>e  essential  in  order  to  maintain  the 
public  rights  therein. — Town  of  Manitou  t.  In- 
ternational Trust  Co.  (Colo.  Sup.)  757;  Same 
V.  Townsend,  Id. 

The  sale  of  lots  by  reference  to  a  recorded 
map  or  plat,  upon  which  are  shown  public 
places  owned  by  the  grantor,  is  an  offer  to 
dedicate  such  places  to  public  use,  wtiich  may 
not  be  withdrawn  at  the  pleasure  of  the  jpsn- 
tor. — Town  of  Manitou  v.  International  Trust 
Co.  (Colo.  Sup.)  757;   Same  v.  Townsend,  Id. 

Acceptance  of  an  Implied  offer  to  dedicate 
land  to  public  use  held  proper^  accomplished 
for  the  public  when  the  municipal  authorities 
take  possession  of  the  land. — Town  of  Manitou 
V.  International  Trust  Co.  (Cola  Sup.)  757; 
Same  v.  Townsend,  Id. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment. 

In  fraud  of  creditors,  see  "Fraudulent  Conyey- 
ances." 

In  trust,  see  'Trusts,"  f  1. 

Parol  or  extriusic  evidence,  see  "Evidence,"  | 
8. 

Reformation,  see  "Reformation  of  lastm- 
ments." 

Deeds  by  or  to  particular  classes  of  porMes. 

Sheriffs,  see  "Mortgages,"  i  4. 

Deeds  of  particular  species  of  property. 

See  "Easements,"  |  1;  "Homestead,"  |  2; 
"Mines  and  Minerals,"  $  2. 

Water  rights,  see  "Waters  and  Water  Cours- 
es," i  5. 

Particular  classes  qT  deeds. 

Of  trust,  see  "Mortgages." 
Tax  deeds,  see  "Taxation,"  i  9. 

I   1.    Beonlsltes  and  TaUdlty. 

A  deed  held  not  to  have  been  delivered  to  tli* 
grantee.— Kenney  v.  Parks  (Cal.)  556. 

Evidence  held  not  to  authorize  setting  aside 
a  deed  by  a  woman  of  73  to  her  son,  for  men- 
tal incapacity. — Dean  v.  Dean  (Or.)  1088. 

{    2.    Constmotlon  and  operation. 

A  deed  to  a  corporation,  not  delivered  or  ac- 
cepted until  after  its  articles  were  filed,  consti- 
tuted a  valid  conveyance,  though  dated  prior  to 
such  filing.— San  Diego  Qm  Oo.  v.  Frame  (CaL) 
205. 

An  agreement  whereby  a  husband  was  to  em- 
ploy the  father  of  his  deceased  wife  to  manage 
his  ranch  during  the  father's  life  held  to  entitle 
the  latter  to  the  undisturbed  use  and  possession 
of  the  premises  as  long  as  he  fully  complied 
with  its  terms.— Weeks  v.  I/ink  (CaL)  648. 

A  purchaser  under  a  quitclaim  deed  takes 
only  such  title  as  the  grantor  has,  and  subject 
to  any  prior  deed  by  the  grantor  to  the  same 
property.— Wetzstein   v.    Largey    (Moot.)    717. 

I   3.    Pleadlnc  and  eTldenoe. 

A  grantor  held  not  bouud  to  prove  beyond  a 
reasonable  doubt  an  agreement  to  pay  more 
than  the  consideration  recited  in  the  deed. — 
Cheesman  r.  Nicboll  (Colo.  App.)  797. 

Evidence  in  a  suit  to  set  aside  a  deed  by  a 
mother  to  her  son,  who  had  been  living  with  her 
for  some  IS  years  after  attaining  his  majority. 
held  insnfttcient  to  show  undue  influence. — 
Dean  v.  Dean  (Or.)  1030. 
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In  an  action  to  quiet  title,  eridence  eonsid- 
'«red,  and  held  snffldent  to  support  a  finding 
that  a  deed  was  without  consideration.— Big- 
«low  T.  Brewar  (Wasli.)  129. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Jndgment  br,  see  "Jadgment,"  I  8. 

DELAY. 

In  talcing  appeal,  see  "Appeal  and  Krror,"  |  & 

DELINQUENT  LIST. 

Ot  taxea,  aee  "Taxation,"  {  7. 

DELIVERY. 

Of  deed,  see  *T>eed8."  S  1. 
Of  goods  sold,  see  "Sales."  I  8. 

DEMONSTRATIVE  EVIDENCE. 

fa  eiril  actions,  see  "Brldence,"  |  4 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  i. 
To  eyidence,  see  "Trial,"  i  8. 

DENIALS. 

In  pleading,  see  "Pleading,"  (  2. 

DEPOSITIONS. 

See  "AffldaTlts." 

DEPOSITS. 
In  bank,  see  "Banks  and  Banktng,"  |  2. 

DESCENT  AND  DISTRIBUTION. 

-See  "Executors  and  Administrators";  "Home- 
stead." {  8;    "Wills." 

Assessment  of  property  ot  decedents'  estates, 
see  '-Taxation,^'  {  3. 

DESCRIPTION. 

Names  of  indiTidnals.  see  "Names." 

Of   building   in    iudictment   for   burglary,    see 

"Burglary,"   §    2. 
Of  property  conveyed,  see  "Bomidariee,"  8  1. 
Of  property  devised  or  bequeathed,  see  "Wills," 

18. 

DESERTION. 

Ground  for  divorce,  see  "Divorce^"  i  1. 

DETINUE. 

See   "Replevin." 

DEVISES. 

See  "Wilta." 

DISABILITIES. 

-Contribntory  neeligence  of  persons  under  dis- 
ability, see  "Negligence,"  |  3. 
Jtlarried  women,  see  ^'Uusband  and  Wife,"  I  1. 


DISBARMENT. 

Of  attorney,  sec  "Attorney  aud  Client,"  {  1. 

DISCHARGE. 

From  employment,  aee  "Master  and  Servant," 
S  !• 

From  indebtedness,  see  "Compromise  and  Set- 
tlement" 

From  liability  as  guarantor,  see  "Guaranty,"  I 
1. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  (  L 

DISCOVERY. 

{   I.    Under  atatntory  prorlalons. 

TJnder  the  express  provisions  of  2  BnllinKer's 
Ann.  Codes  &  St.  §  6012,  a  party  is  entitled 
to  contradict  answers  to  interrogatoi'les  intro- 
duced by  him. — Sawdey  v.  Spokane  Falls  &  N. 
Ry.  Co.  (Wash.)  972. 

DISCRETION  OF  COURT. 

As  to  granting  change  of  venue,  aee  "Venue," 
{  1. 

As  to  granting  continuance,  see  "Continu- 
ance." 

Review  in  civil  actions,  see  "Appeal  and  Er- 
ror," {  18. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  |  14. 

Dismissal  of  cause  removed  from  state  court, 
see  "Kemoval  of  Causes,"  {  2. 

Of  quo  warranto  proceedings,  see  "Quo  War- 
ranto," {  2. 

i   1.    Volnntar^. 

Allowing  plaintiff  to  withdraw  one  cause  of 
action  held  harmless,  though  defendant  bad 
made  a  general  counterclaim.— Collin  v.  Farm- 
ers' Alliance  Mut.  Fire  Ins.  Co.  (Colo.  App.) 
698. 

I  2.     ImTolnntary. 

Actions  for  trespass  and  to  quiet  title  to  a 
mining  location  joined  in  the  same  complaint 
held  not  dependent  so  as  to  amount  to  an  abate- 
ment of  the  second  on  the  dismissal  of  the 
first. — Montana  Ore-Purchasing  Co.  v.  Boston 
&  M.  Consol.  Copper  &  Silver  Min.  Co.  (Mont.) 
1114. 

On  a  motion  to  dismiss,  under  Code  Civ. 
Proc.  {  581,  that  the  summons  was  for  a  time 
lost  is  of  no  avail  to  plaintiff;  the  remedy  be- 
ing provided  for  by  Code  Civ.  Proc  i  1045. 
—Grant  v.  McArthur  (Cal.)  88. 

Under  Code  Civ.  Proc.  |  582,  relating  to  dis- 
missal of  actions  for  nonservice  ot  summons, 
an  action  held  dismissible.— Grant  v.  McArthur 
(Cal.)  88. 

On  motion  to  set  aside  an  order  dismissing 
a  cause  for  want  of  prosecution,  held,  that  if 
affidavits  alleging  failure  to  find  an  attorney 
to  obtain  an  affidavit  satisfied  the  court  of  rea- 
sonable effort  made,  it  was  justified  in  grant- 
ing the  motion.— Moore  v.  Thompson  (Cal.)  930. 

Under  Code  Civ.  Proc.  |  473,  held  that,  on  . 
motion  to  set  aside  an  order  dismissing  a  cause 
for  want  of  prosecution,  the  court  might  con- 
sider facts  not  before  it  on  the  original  hear- 
ing.— Moore  v.  Thompson  (Cal.)  930. 

In  an  original  action  in  the  supreme  court, 
where  the  parties  submit  the  case  on  the  plead- 
ings, and  the  pleadings  fail  to  disclose  a  right 
of  recovery  in  plaintiff,  judgment  of^4iS:nii^i^^ 
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and   for  costs   will   b«   entered.— Territory   ▼. 
Jacobs  (OIiI.)  197. 

Where  one  responds  to  citation  in  probate 
proceedingr  b7  general  appearance,  the  court 
need  not  dismiss  it,  bnt  may  settle  the  issues, 
and  try  it  as  a  civil  case;  it  lieing  such  in 
fact.— In  re  Murphy's  Estate  (Wash.)  107; 
Filley  t.  Murphy,  Id. 

Where  a  demurrer  to  the  complaint  was  not 
broujsht  on  for  hearing  for  nearly  7  years,  ac- 
tion held  properly  dismissed  for  want  of  prose- 
cution.—Langford  T.  Morphey  (Wash.)  1112. 

DISSOLUTION. 

Of  attachment,  see  "Attachment,"  i  5. 

Of  community,  see  "Husband  and  Wife,"  |  4. 

Of  partnership,  see  "Partnership,"  |  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," §  7. 

Of  proceeds  of  sale  on  execution,  see  "Execu- 
tion,"  {  2. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

As  witnesses,  see  "Witnesses,"  %  1. 
City   attorney,   see   "Municipal   Corporations," 
S  3. 

Under  County  Government  Act,  i  25,  subd. 
16,  and  Id.  §  8,  a  district  attorney  held  not 
empowered  to  bring  a  certain  action  on  behalf 
of  his  county  withont  order  of  the  board  of 
supervisors.— -Contra  Coeta  County  t.  Soto 
(Gal.)  1019. 

The  allowance  by  the  district  court  for  the 
services  of  an  attorney  it  has  appointed  to  as- 
sist in  a  ci-iminal  case  is  at  least  prima  facie 
proof  of  the  value  of  the  services. — Board  of 
Com'rs  of  Hinsdale  County  v.  Crump  (Colo. 
App.)  169. 

A  district  attorney,  whose  duty  it  la,  nnder 
Millst'  Ann.  St  i  15B1,  to  represent  a  coun- 
ty in  a  suit,  held  not  shown  to  have  earned,  so 
as  to  be  entitled  to.  the  fee  for  collections  pro- 
vided by  section  1873.— McMuIIin  v.  Board  at 
Com'rs  of  Montrose  County  (Colo.  App.)  449. 

The  county  attorney  is  the  proper  officer  to 
bring  an  action  triable  within  the  county  to 
prevent  public  officers  from  misappropriating 
public  funds.— Board  of  Education  of  Territory 
V.  Territory  (Okl.)  792. 

DIVERSE  CITIZENSHIP. 

Ground  of  Jurisdiction  of  United  States  courts, 
see  "Removal  of  Causes,"  f  1. 

DIVERSION. 

Of  water  course,  see  "Waters  and  Water 
Courses,"  S  !• 

DIVORCE. 

{   1.    .Oronads. 

T'nder  Civ.  Code,  §  96,  refusal  to  have  matri- 
nioniiil  intercourse  is  not  desertion,  when  there 
is  juRt  cause  for  the  refusal  aside  from  physical 
reasons.— Fink  v.  Fink  (Cal.)  628. 

i   2.    JorUdlotioa,   prooeedlnKs,  and  re- 
Uef. 

On  appeal  from  an  order  denying  a  new  trial 
in  divorce,  the  supreme  court  has  no  power  to 
modify  the  provision  of  the  decree  providing  tor 
the  support  of  a  minor  child  until  its  majority. 
—Bryan  v.  Bryan  (Cal.)  304. 


In  divorce,  contention  that  findings  w««  in- 
consistent Mid  of  no  mwit.— Bryan  v.  Bryan 
(Cal.)  304. 

In  divorce,  testimony  of  plaintiff  hdd  to  soa- 
tain  finding  of  extreme  erneity. — Btyaa  v.  Brraa 
(Cal.)  304. 

On  appeal  in  divorce,  Md  that  the  court  could 
not  say  that  a  finding  as  to  cruelty  was  a  find- 
ing as  to  cause  for  plaintiff's  desertion  ot  de- 
fendant—Fink  V.  Fink  (Cal.)  628. 

A  finding  in  divorce  that  plaintiff  had  beta 
guilty  of  willful  desertion  is  a  conclusion  of  law. 
—Fink  V.  Fink  (Cal.)  628. 

A  complaint  in  divorce,  alleging  that  plaintiff 
was  a  bona  fide  resident  of  the  state,  held  t» 
contain  a  sufficient  allegation  to  authorize  ita 
amendment,  so  as  to  allege  residence  in  tha 
county,  required  by  Sess.  Laws  1893,  p.  238, 
{  6.— Johnson  v.  Johnson  (O>lo.  Sup.)  692. 

I   8.    Allaiony.  sUowaaeaa,  *ad  dlapoat* 
tloB  of  property. 

On  facts  shown,  held,  that  order  requiring  de- 


fendant in  a  divorce  suit  to  pay  plaintiff  salt 
money  for  appeal  will  not  be  made. — ^Bachelor 
V.  Bachelor  (Wash.)  491. 

t  4.    Custody  and  support   of   eUIdrea. 

Under  Code  Civ.  Proc.  §  {H5,  the  court  after 
divorce  retains  the  right  at  any  time  to  make 
such  reasonable  &rder  providing  for  the  guard- 
ianship and  support  of  the  minor  children  and 
to  change  the  orders  from  time  to  time. — Mile* 
V.  Milee  (Kan.)  631. 


DOCUMENTS. 

dvU  actions,  see 

DONATIONS. 


As  evidence  in  dvU  actions,  see  "Bvidenea^"  § 
7. 


See  "Glfto.' 


DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law."  |  0. 

DUPLICITY. 

In  indictment  aee  "Indictment  and  Inf( 
tiou,"  S  2. 

DYING  DECLARATIONS. 

See  "Homicide,"  {  8. 


EASEMENTS. 

See  'T5edication";    "Highways." 
Creation  of,  by  parol,  see  "Frauds,  Statute  of,* 
I  2. 

§   1.    Creatloa,    existeBoe,    and    tenilm»> 
tlon. 

The  open  and  visible  use  of  an  easement  con- 
sii;ting  of  an  irrigating  ditch  for  six  years  ia  no- 
tice of  such  easement  to  a  grantee  of  the  servi- 
eiii  tenement. — Croke  v.  American  Nat  S(ank 
(Ciolo.  App.)  229. 

One  claiming  an  easement  htld  not  precluded 
by  a  certain  deed  from  asserting  such  right 
against  grantee  of  servient  tenement — Croke 
V.  American  Nat  Bank  (Colo.  App.)  229. 

An  agreement  for  conveyance  of  a  right  of 
way  held  not  a  mere  option,  bnt  a  mntual  con- 
tract which  could  be  enforced  after  time  stipo- 
lated.— Roberts  v.  White  River  Water  Power 
Co.  (Wash.)  1104. 

I  2.    Extent  of  right,  vse,  and  obatrae* 
tlon. 

A  suit  to  prevent  the  obstruction  of  an  ease- 
ment of  a  right  to  carry  water  in  an  irriga- 
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tion  ditch  is  within  the  jnrisdictiOD  of  equity.— 
Croke  t.  American  Nat.  Bank  (Colo.  App.)  229. 

A  complaint  for  obstruction  of  au  eRsemeut 
need  only  state  plaintiff's  ownership  thereof, 
-describing  it,  without  stating  how  it  wu  ac- 
quired.— Carter  t.  Wakeman  (Or.)  888. 

EJECTION. 

Of  passenger,  see  "Carriers,"  i  2, 

EJECTMENT. 

f    1.    &tcht  of  motion  and  defenses. 

In  ejectment,  where  eridence  shows  that  de- 
fendant ia  rightfully  in  possession  nnder  a  lease 
and  option  to  purchase,  it  is  error  to  render  a 
judgment  for  plaintiff.— Tysoir  t.  Neill  (Idaho) 
700. 

A  person  holding  the  duplicate  final  receipt 
ot  the  receiver  of  the  United  States  land  office 
for  land  taken  nndeik  the  homestead  laws  can 
maintain  ejectment  for  the  land  therein  describ- 
ed.—McCInng  T.  Penny  (Okl.)  404. 

i    S.    PleadlnE  and  evldenee. 

Under  Code  Civ.  Proc.  i  437,  a  claim  of  pre- 
scription, to  be  availed  of,  mnst  be  pleaded. — 
Allen  V.  McKay  &  Co.  (Cal.)  8. 

An  answer  in  ejectment  held  to  contain  a 
sufficient  denial  of  plaintiff's  possession,  or 
right  of  possession.— Weeks  v.  Link  (Cal.)  548. 

f   S.    Trial,    Jadgment,    enforoement    of 
Jndfiment,  and  review. 

Findings  m  ejectment  held  not  to  sustain 
judgment.— Wickersham  Banking  Co.  v.  Rice 
<Car.)  646. 

ELECTION. 

Between    conuts   in    indictment, 
ment  and  Information,"  f  2. 


"Indlrt- 


ELECTIONS. 

EhcpensM  ot,  as  charge  on  county,  see  "(3oan- 

ties,"  5  3. 
Mandamns  to  election  officers,  see  "Mandamus," 

§2. 

{    1.    QnalUeations  of  Totera. 

Under  Const,  art.  7,  §§  2,  4,  a  student  in  a 
Colorado  institution  of  learniuB,  having  come 
there  from  another  state  and  having  no  fixed 
intention  as  to  his  residence  after  graduation, 
held  not  eligible  to  vote  in  the  county  where  he 
was  attendmg  school. — Parsons  v.  People  (Colo. 
Sap.)  688. 

S    2.    Nominations     and     primary     elee- 
tions. 

Under  Act  Feb.  2,  1899,  §  24,  commonly 
called  the  "Australian  Ballot  Law,"  a  nominee, 
desiring  to  decline,  must  file  his  declination 
-with  the  proper  officer  at  least  30  days  before 
election.— A'apton  v.  Meek  (Idaho)  845. 

Under  Pol.  Code,  f  1312,  held  that  the  certif- 
icate of  nomination  of  a  candidate  for  district 
judge  of  a  district  contnining  only  one  county 
is  to  be  filed  with  the  clerk  of  the  county.— 
State  V.  Hays  (Mont.)  321. 

Decision  by  a  state  convention  that  one  fac- 
tion of  the  party  in  a  county  was  entitled  to 
seats  in  the  convention  before  candidates  for 
county  offices  had  been  nominated  by  either 
faction  held  conclusive  of  the  question  as  to 
which  faction  was  entitled  to  the  party  name. — 
SUte  V.  Weston  (Mont.)  618. 

Where  a  clear  majority  of  a  state  convention 
of  a  political  party  voted  in  favor  of  seating 
the  delegates  of  one  faction,  without  the  votes 
of  the  contesting  delegates,  the  fact  that  such 
contesting  delegutes  voted  on  the  question  was 
immaterial.— State  v.  "Weston  (Mont.)  518. 


|{   3.    BaUots. 

Pol.  Code,  8  1187,  prohibiting  the  name  of  a 
\  candidate  to  be  placed  more  than  once  on  the 
official  ballot,  held  unconstitutional.— Mwphy  v. 
Cnrry  (Cal.)  461. 

In  election  contest,  certain  ballot  held  prop- 
erljT  received,  notwithstanding  that  name  was 
written  beneath  line.— People  v.  Campbell  (Cal.) 

81o. 

Under  Pol.  Code,  i  1205,  held  that,  on  an 
election  contest,  it  was  error  to  receive  a  bal- 
lot bearing  a  name  written  in  the  blank  column 
and  a  cross  also  stamped  against  it. — People  v. 
Campbell  (Cat.)  918. 

Under  PoL  Code,  {  1207,  held  that,  on  election 
contest,  it  was  proper  to  reject  ballots  bearing 
erasures.— People  v.   Campt>ell  (Cal.)  818. 

Under  Pol.  Code,  {  1205,  held  that,  on  an 
election  contest,  it  was  improper  to  receive 
ballots  bearing  the  name  of  a  candidate  printed 
in  the  Democratic  column  and  also  written  in 
the  blank  column. — People  v.  Campbell  (Cal.) 
818. 

On  an  election  contest,  certain  'ballots  held 
properly  rejected  as  bearing  a  distinguishing 
mark.— People  v.  CampbeU  (Cal.)  818. 

In  an  election  contest,  it  was  proper  to  re- 
ject tiallot  bearing  double  cross-mark  thereon. — 
People  V.  CampbeU  (Cal.)  818. 

Under  Pol.  Code,  f  1215,  relating  to  identify- 
ing marks  on  ballots,  held,  that  the  intent  of 
a  voter  must  be  determined  by  the  inspection 
of  the  ballot,  and  not  by  any  conjecture  as 
to  his  intent.— People  t.  Campbell  (Cal.)  81& 

On  an  election  contest  it  was  proper  to  re- 
ceive a  ballot,  where  a  mark  resembling  the 
letter  "s,"  which  was  claimed  to  be  an  identify- 
ing mark,  clearly  appeared  to  be  an  offset,  by 
folding,  from  the  writing  placed  on  the  ballot 
by  the  board  after  the  ballot  had  left  the  hands 
of  the  voter.— People  v.  CampbeU  (Cal.)  918. 

Under  the  election  laws,  in  preparing  official 
ballots  for  county  and  state  elections,  it  is  the 
duty  of  a  county  auditor  to  place  on  the  bal- 
lots the  names  of  candidates  of  the  different 
political  parties  certified  to  him  by  the  secretary 
of  state.- Miller  v.  Davenport  (Idaho)  610. 

I  :  4.    Conteata. 

I     On  appeal  on  an  election  contest,  the  action 

I  of  the  court  in  rejectiag  ballots  having  straight 

lines,  instead  of  a  cross,  opposite  some  of  the 

names,    would    i)e   held   conclusive.- People   v. 

I  Campbell  (Cal.)  818. 

In  election  contest,  error  in  receiving  certain 
ballot  held  harmless.— People  v.  CampbeU  (Cal.) 
918. 

On  appeal  from  an  election  contest,  certain 
objections  to  a  ballot,  made  then  for  the  first 
i  time,  held  not  open  to  consideration. — People  v. 
Campbell  (Cal.)  918. 

Under  St.  1871-72,  p.  628,  §  8,  as  kmended  by 
St.  1875-76,  p.  2i51,  §  9,  city  councU  of  Santa 
Rosa  held  to  have  exclusive  jurisdiction  of 
municipal  election  contests. — Carter  v.  Superior 
Court  of  Sonoma  County  (Cal.)  1067. 

ELECTRICITY. 

Complaint  in  action  for  death  of  plaintiff's 
decedent  by  the  uegliKeuoe  of  the  electric  com- 
pany in  wirinf;  a  jail  held  to  state  a  cause  of 
action.— Miller  v.  Ouray  Electric  Light  &  Pow- 
er Co.  (Colo.  App.)  447. 

An  electric  company  held  liable  for  injuries 
resulting  from  its  wires,  laid  close  to  a  railing 
over  which  small  boys  were  in  the  habit  of 
climbing  and  getting  close  to  the  wires. — Con- 
solidated Electric  Light  &  Power  Co.  v.  Healy 
(Kan.)  884.  ,  i 
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EMBEZZLEMENT. 

Information  for  embezslement  held  BUfflcient, 
ur.der  2  BalUnger's  Ann.  Codes  &  St  S  7119.— 
State  V.  Whltworth  (Wash.)  264. 

EMINENT  DOMAIN. 

Exercise  of  power  of  eminent  domain,  as  hi  tIo- 
lation  of  constitutional  guaranty  of  equal  pro- 
tection of  laws,  see  ''Constitutional  Lew," 
i  4. 

ruWic  imrrovements  by  monidpalities,  see  "Mu- 
nicipal Corporations,     |  5. 

{    1.    Nature,  exteat,  and  delesatlon   of 
power. 

A  railway  corporation  may,  under  the  general 
statutes  of  emiuent  domain,  condemn  for  its 
right  of  way  real  estate  of  another  railway 
corporation  not  in  actual  and  necessary  use  for 
such  railway.— Atchison,  T.  &  S.  P.  Ry.  Co. 
V.  Kansas  City,  M.  &  O.  Ry.  Co.  (Kan.)  »39. 

Tract  of  land  over  which  tide  ebbed  and  flow- 
ed, which,  though  dedicated  for  a  street,  had 
never  been  used  as  such,  was  not  a  street,  with- 
in Laws  1809.  p.  147,  prohibiting  street  rail- 
way companies  from  condemning  land  for  a 
right  of  wav  iu  any  road  or  street. — State  t.  Su- 
perior Court  of  King  Connty  (Wash.)  484. 

S   2.     Compensation. 

Under  Const,  art  1,  {  14.  Code  Civ.  Proc.  I 
1264,  authorizing  a  tempM'ary  taking  of  land 
pending  condemnation,  is  unconstitutional. — 
Steinhart  v.  Superior  Court  of  Mendocino  Conn- 
ty (Cal.)  629. 

Code  Civ.  Proc.  J  1254,  in  regard  to  the  tem- 
porary possession  of  property  sought  to  be  con- 
demned, is  in  violation  of  Const,  art  1,  g  14, 
§roviding  (or  compeusation  for  land  taken  or 
amagwl  for  a  public  use. — Steinhart  v.  Superior 
Court  of  Mendocino  County  (Cal.)  629. 

Under  Const  art.  1,  f  14,  on  condemnation  of 
land  for  a  right  of  way,  held,  that  general 
benefits  may  not  be  set  off  against  damages. — 
Beveridge  v.  Lewis  (Cal.)  1083. 

A  school  district  may  appropriate  land  for  a 
■cboolhouae  site  without  first  making  compen- 
sation; such  appropriation  being  for  a  public 
purpose,  and  menng  beinjt  provided  the  owner, 
under  Gen.  St.  1901,  §  6131,  to  determine  the 
value  of  the  property  so  taken.— Buckwalter  t. 
School  DIst.  No.  42  (Kan.)  605. 

Easements  of  light  air,  and  access  held  prop- 
erty, for  injury  to  which  by  a  public  improve- 
ment compensation  must  be  nsse.<ised  and  mid. — 
State  V.  Superior  Court  of  King  Connty  (Wash.) 
484. 

Iu  a  proceeding  to  condemn  land,  the  measure 
of  damages  is'  the  market  value  of  the  land  tak- 
en and  the  depreciation  in  value  of  land  not 
taken,  without  regard  to  the  improvement. — 
Seattle  &  M.  R.  Co.  v.  Boeder  (Wash.)  496. 

A  verdict  for  $72,000  in  favor  of  the  owner, 
and  $8,000  In  favor  of  the  lessee,  of  a  stone 
quarry,  for  condemnation  of  a  railroad  right  of 
way  through  tl>e  same.  Md  not  excessive. — 
Seattle  &  M.  R.  Co.  v.  Roeder  (Wash.)  498. 

i   3.    Proeeedlms*  to  take  property  and 
assess  compensation. 

A  natural  person  may  not  condemn  a  right  of 
way  in  order  that  Ue  may  transfer  It  to  an- 
other.- Beveridge  v.  Lewis  (Cal.)  1083. 

Where  a  natural  person,  acting  as  agent  of 
one  in  charge  of  a  public  use,  and  who  in- 
tends to  perform  a  public  service,  institutes  pro- 
ceedings for  condemnation  of  land,  it  Is  neces- 
sary that  the  agency  should  be  alleged.— Bev- 
eridge V.  Lewis  (C.nl.)   1083. 

Proceedings  under  Uen.  St.  1901,  §  6131,  to 
condemn  land  for  a  schoolhouse,  are  suffideut. 


though  no   notice  Is  provided   for   or  ^ven. — 
Buckwalter  v.  School  Dist  No.  42  (Kan.)  606. 

Under  Const  art  1.  {  16,  and  article  4,  i  4. 
the  necessity  and  public  nae  for  which  propoty 
is  sought  to  be  condemned  may  be  reviewed  oa 
certiorari  —  State  v.  Superior  Court  of  King 
County  (Wash.)  484. 

The  superior  court  has  jurisdiction  of  a  pro- 
ceeding by  a  street  railway  company  for  the 
condemnation  of  certain  laud  (or  a  right  of  way. 
—State  T.  Superior  Court  of  King  County 
(Wash.)  484. 

In  a  proceeding  to  condemn  a  railroad  right  of 
way  through  a  stone  quarry,  evidence  that  ttae- 
connty  iu  wliich  the  land  was  situated  waa  not 
a  market  in  which  a  purchaser  could  be  ex- 
pected to  be  found  was  admissible. — Seattle  ft 
M.  R.  Co.  ▼.  Roeder  (Wash.)  496. 

A  lease  of  a  stone  quarry  through  wUdi  • 
'  railroad   right  of  way  waa  aottght  to  be  con- 
demned  held  admissible    on  the  Issue   of  the 
I  value  of  the  land  and  tHe  leasehold  interest. — 
Seattie  &  M.  R.  Co.  v.  Roeder  (Wash.)  496. 

Where  a  railroad  right  of  way  sought  to  be 
I  condemned  divided  the  property,  it  was  not  er- 
i  ror  to  permit  witnesses  to  place  ^nes  ob  the 
:  different  portions  of  the  property  in  the  segre- 
gate.—Seattie  ft  M.  B.  (}o.  V.  Roeder  (Wash.) 
1498. 

I  In  a  proceeding  to  condemn  a  railroad  right 
of  way  through  a  stone  quarry,  evidence  of  the 
increased  cost  of  operating  the  quarry  held  ad- 
missible. —  Seattle  ft  M.  B.  Co.  V.  Roeder 
(Wash.)  49& 

I     In  a  proceeding  to  condemn  a  railroad  rifiit 
I  of  way  through  a  stone  quarry,  an  Instructioa 
'  that  It  was  not  to  be  presumed  that  the  com- 
pany would  refuse  a  crossing  to  the  residents  of 
the  upland  held  properly  refused. — Seattle  &  M. 
R.  Co.  v.  Roeder  (W'ash.)  498. 

I  Where  a  stone  quarry  through  whidi  a  rail* 
road  right  of  way  was  sought  to  be  condemned 
was  rented,  an  mstmction  that  the  jury  could 

I  not  assume  that  the  present  rental  would  con- 
tinue was  propCTly  refused.— Seattle  ft  M.   R. 

I  Co.  t.  Roeder  (Wash.)  498. 

In  a  proceeding  to  condemn  land,  an  instmc- 
tiou  that  the  jury  could  not  consider  any  spera- 
lative  uses  of  the  land  taken  or  that  itot  takok 
htid  properly  refused.— Seattie  &  M.  R.  Ob.  ▼. 
Roeder  (Wash.)  498. 

Instructions  In  a  proceeding  to  condonu  land 
construed,  and  held  to  amount  only  to  a  d>arg« 
that  where  there  was  a  conflict  in  the  testi- 
mony, the  jury  might  consider  evidence  obtaiB- 

I  ed  on  a  view  to  determine  the  truth. — Seattla  ft 

I  M.  R.  Co.  V.  Roeder  (Wash.)  498. 

Stipulation  of  a  railroad  company,  seeking  ti> 
condemn  a  right  of  way  through  a  stone  qoar- 
I  ry,  as  to  the  passage  of  water  crossing  the  right 
I  uf  way.  held  not  to  eliminate  the  obstructimi  of 
I  the  How  of  water  from  lands  not  taken  as  aa 
element  of  damage. — Seattle  &  M.  R.  Go.  t. 
'  Roeder  (Wash.)  498. 

In  a  proceeding  to  coudemn  a  railroad  right 
of  way  through  a  stone  quarry,  an  instrncooa 
I  held  not  erroneous  as  authorizing  the  jury  ta 
{  assess  the  value  of  the  stone  apart  from  the 
,  land.— Seattie  &  M.  B.  Co.  v.  Boeder  (Waah.) 
1498. 

i  4.    Title  or  rights  aeqolred. 

Condemnation  proceedings  by  a  sdiool  dis- 
trict, under  Oen.  St  1901,  <  61S1,  to  acquire 
a  scboolhouse  site,  devest  the  owner  of  title. 
though  he  only  had  an  equitable  titie  and  there 

I  after   received   the   legal   title. — Buckwalter    T. 

I  School  Dist  No.  42  iKan.)  605. 

EMPLOYES. 

See  "Master  and  Servant"  , 

Ljoogle 
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ENCROACHMENT. 

On  Ughwaya,  see  "Higfaways,"  i  4> 

ENTRr. 

Of  pubUc  lands,  see  "Public  Lands,"  |  2. 
Re-«ntry  by  landlord,  see  "Landlord  and  Ten- 
ant," S  4. 

ENTRY,  WRIT  OF. 

See  "Byectment" 

EQUALiZATION. 

Of  taxes,  see  "Taxation,"  |  8. 

EQUITY.     ' 

Equitable  estoppel,  see  "Estoppel,"  (  1. 
Nature  of  action  as  legal  or  equitable,  see  "Ac- 
tion," S  1. 
Relief  against  judgment,  see  "Judgment,"  f  7. 

Particular  subjects  of  equitable  JurisHctton  anS 
eg^Uable  remedies. 

See  "Creditors'  Suit";  "Fraudulent  Oonyeyan- 
cea":  "Injunction";  "Interpleader";  "Parti- 
tion,'' $  1;  "Quieting  Title";  "Beeeivers"; 
"Keformation  of  Instruments";  "Specific  Per- 
formance";   "Tmsts." 

S    1.    ■JvriadlotioB,  pnaolplea.  and  max* 
1ms. 

Where  plaintifF  has  a  remedy  by  ejectment, 
bill  in  equity  will  be  dismissed.— Lasswell  T. 
Kitt  (N.  M.)  561. 

In  an  action  to  recover  the  value  of  gold 
dust,  the  court  properly  decreed  the  cancella- 
tion of  a  contract  tor  conveyance  by  plaintiff  to 
one  of  the  defendants  of  a  fourth  interest  in 
the  mining  claims  from  which  the  dust  was 
taken,  where  defendants  had  failed  to  perform 
required  assessment  work,  though  plaintiff  did 
not  ask  for  such  cancellation. — Jordan  v.  Coul- 
ter (Wash.)  257. 

I   2.    Pleadlas. 

Misjoinder  of  parties  in  action,  under  Code 
Civ.  Proc.  {  381,  to  quiet  title,  not  having  been 
objected  to  by  answer  or  demurrer,  held  waived 
under  section  434. — Dewey  r.  Parcells  (Cal.; 
174. 

A  complaint  held  not  insuffldent  as  stating 
the  specific  cause  of  action  relied  on  with  un- 
certamty.— Yarwood  v.  Johnson  (Wash.)  123. 

A  complaint  held  not  such  that  it  was  error 
not  to  compel  plaintiff  to  elect  between  certain 
allegations.— Yarwood  v.  Jotinson  (Wash.)  123. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESCAPE. 

Information  for  attempting  the  rescue  of^^  a 
prisoner  held  not  objectionable  for  failing  to 
show  the  facts  constituting  the  prisoner's  crime. 
—State  V.  Daly  (Or.)  706. 

Information  for  attempted  rescue  of  prisoner 
Tteld  to  sufficiently  alletje  intent  of  prisoner  to 
escape,  which  by  Hill's  Ann.  Laws,  §  18.33. 
is  an  element  of  the  crime,  as  against  objec- 
tion after  verdict.— State  v.  Daly  (Or.)  706. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  {  2. 
Of  •counties,  see  "Counties,"  $  1. 
Of  courts,  see  "Courts,"  §  2. 


Of  highwaya,  see  "Highways,"  %  1. 

Of  public  schools,  see  "Schools  and  School  DiS' 

tricte,"  I  1. 
Of  railroads,  see  "Railroads,"  I  L 
Of  wUl,  see  "WiUs,"  g  6. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  S  2. 
Created  by  will,  see  "Wills,"  §  6. 
I>ece<1ents'  estates,  see  "Executors  and  Admin- 
istrators." 
Estates  for  years,  see  "Landlord  and  Tenant." 
Tenancy  in  common,  see  "Tenancy  in  Common." 

ESTOPPEL 

By  Judgment,  see  "Judgment,"  §  10. 

To  allege  error,  see  "Appeal  and  Error,"  |  15. 

To  take  appeal,  see  "Appeal  and  Error,"  f  4. 

I   I.     E^nl table  estoirpel. 

In  a  suit  for  rescission  of  sale  of  realtor 
plaintiffs  held  estopped  to  insist  on  rescission.— 
Beardsley  v.  Clem  (Gal.)  175. 

Acts  by  or  on  acconnt  of  which  no  prejndi- 
cinl  change  in  the  position  of  the  parties  i» 
effected  do  not  work  an  estoppel.— Cwnway  ▼. 
Supreme  (Council,  Catholic  Knights  of  Ameri- 
ca (Cat.)  223. 

One  not  held  estopped  by  her  sileuce  to  as- 
sert the  invalidity  of  a  trustee's  sale  and  to 
claim  titie  to  the  property.- Strahl  t.  Smith 
(Colo.  Sup.)  677. 

Party  executing  notes  to  a  national  bank,  t» 
make  it  appear  that  the  bank  had  not  loaned 
money  in  violation  of  the  national  banking  act, 
held  estopped  to  assert  that  tliey  were  without 
consideration. — Murphy  v.  Gumaer  (Colo.  App.) 
800. 

Insurance  agents  held  not  entitled  to  rely  on 
an  estoppel  from  a  policy  holder's  failure  to 
read  his  policy  for  nine  months  after  delivery, 
induced  by  the  agents'  fraudulent  statements. — 
I>  Mond  V.  Harrison  (Colo.  App.)  956. 

The  admission  of  the  truth  of  a  matter  in  a 
brief  filed  in  a  proceeding  in  error  does  not 
estop  the  pai-ty  from  denying  its  truth  in  sub- 
sequent stages  of  the  controversy. — ^Ijeaven- 
worth  Light  &  Heating  Co.  t.  Waller  (Kan.) 
365. 

Under  Code  Civ.  Proc.  {  3265,  subd.  8,  the 
owner  of  land,  who  has  induced  a  purchaser  by 
oral  contract  from  an  agent  to  bebeve  the  con- 
tract would  be  carried  out  and  to  make  valuable 
improvements  thereon,  is  estopped  to  deny  the 
validity  of  such  contract,  and  holds  the  legal 
title  for  the  benefit  of  such  vendee. — Cobban 
T.  Hecklen  (Mont.)  805. 

In  a  prosecution  for  embezzlement,  defendant 
held  estopped  to  deny  his  principal's  ownership 
of  the  note  which  was  the  subject  of  the  crime, 
—State  V.  Whitworth  (Wash.)  254. 

EVIDENCE. 

See  "Affidavits";    "Discovery";    "Witnesses." 
Admissibility   of  evidence  under   pleading,   see 

"ricading,"  f  9. 
Frniululent  alteration  of  testimony  as  ground  for 

disbarment    of   attorney,    see    "Attorney    and 

Client,"  $  1. 
Harmless  error,  in  admitting  or  excluding  evi- 
dence, see  "Appeal  and  Error,"  S  20. 
Presentation  of  grounds  for  review,  see  "-ippeal 

and  Error,"  §  5. 
Questions  of  fact  for  jury,  see  "Trial,"  i  3. 
Reception  at  trial,  see  "Criminal  Law,"  $g  10- 

16;   "Trial,"  §  1. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  §«  11,  19. 
Verdict   or   findings   contrary   to   evidence,   see 

"New  Trial,"  §  1,  , 
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At  to  particular  facts  or  issues. 

See  "Account  Stated";  "Acknowledgment,"  § 
2;  "Adverse  Possession,"  §§  1,  2;  "Bounda- 
ries," {  2;  "Deeds."  f  3;  "Fraudulent  Con- 
veyances," S  2;  "Judgment,"  S  16;  "Nova- 
tion." 

AJteration  of  testimony  by  attorney,  see  "Attor- 
ney and  Client."  I  1. 

Aathority  of  agent,  see  "Principal  and  Agent," 
I  2. 

Corporate  existence,  see  "Corporations,"  i  2. 

Damages  in  proceedings  to  take  property  for 
public  use,  see  "Eminent  Domain,"  j  3. 

Development  ot  mining  claim,  see  "Mines  and 
Minerals,"  {  1. 

Establishment  of  homestead,  see  "Homestead," 
«1. 

Establishment  of  trust,  see  "Trusts,"  i  1. 

Legitimacy  of  children,  see  "Bastards,"  I  1. 

Pnrchase  in  good  faith,  see  "Vendor  and  Pur- 
chaser," {  4. 

Service  of  process,  see  "Prooeas,"  t  1. 

■Testamentary  capacity,  see  "Wills,**^  {  2 

Undue  influence,  see  "Wills,"  §  4. 

In  aetUrn*  bj/  or  against  particular  clocwa  cf 
parties. 

See  "Carriers,"  {  2 ;  "Corporations,"  i  6 ;  "Ex- 
ecutors and  Administrators,"  i  9;  ''Husband 
and  Wife,"  {  8;  "Master  and  Servant,"  {  7; 
"Municipal  Corporations,"  t  7i  "Principal  and 
Agent,"  S  2;   ''Warehousemen." 

rrroBtees,  see  "Trusts,"  §  4. 

in  particular  civU  actions  or  prooeedirigs. 

See  "Divorce,"  §  2:  "Fraud,"  {  1;  "Ubel  and 
Slander,"  {  3;  "Malicious  Prosecution,"  f  1; 
"Money  Lent'';  "Negligence,"  S  4:  "Tres- 
pass";  "Trover  and  Conversion,"  (  1. 

For  causing  death,  see  "Death,"  §  1. 

Condemnation  proceedings,  see  "Ehnineot  Do- 
main," I  3. 

For  alienation  of  affections,  see  "Husband  and 
Wife,"  1  6. 

For  breach  of  contract,  see  "Contracts,"  i  6. 

For  breach  of  contract  of  carriage,  see  "Car- 
riers," S  2. 

For  compensation  of  attorney,  see  "Attorney 
and  Client,"  S  3. 

For  compensation  of  brokers,  see  "Brokers,"  $  2. 

For  diversion  of  water,  see  "Waters  and  Water 
Courses,"'   §   1. 

For  fires  caused  by  operation  of  railroad,  see 
"RaUronds,"  $  2. 

For  personal  injuries,  see  "Carriers,"  {  2; 
"Highways,"  §  4;  "Master  and  Servant,"  { 
7;  "Municipal  Corporations,"  {  7;  "Kail- 
roads,"  §  2;    "Street  Railroads,"  S  1, 

For  services,  see  "Work  and  Labor." 

For  wrongful  attachment,  see  "Attachment," 
{  6. 

For  wrongful  discharge,  see  "Master  and  Serv- 
ant," { r 

Probate  proceedings,  see  "Wills,"  S  6. 

To  enforce  trust,  see  "Trusts,"  |  4. 

To  recover  interest,  see  "Interest,"  i  4. 

To  recover  land  sold  by  vendor,  see   "Vendor 

and  Purchaser,"  §  6. 
To  restrain   diversion   of  stream,  see  "Waters 

and  Water  Courses,"  i  4. 

In  criminal  prosecutions. 

See   "Arson";    "Criminal   Law."   |  8;    "Homi- 
cide," S  3;   "Larceny,"  i  L';   "Rape,''  i  1. 
Contempt  proceedings,  see  "Contempt,"  §  1. 
For  larceny  of  grain,  see  "Warehousemen." 

i    1.     Presamptloiis. 

Every  man  is  presumed  solvent  until  shown 
to  be  insolvent.— Warren  v.  Robison  (Utah)  988. 

A  special  incorporating  act  of  another  state 
held  admissible,  without  proof  that  the  state 
<!onstitution  authorized  it. — Fidelity  Ins.,  Trust 
&  Safe  Deposit  Co.  v.  Nelson  OVash.)  961. 


{   2.    ReleT«ncy.   auiteriallty,   amd    eoat> 
petemoy  la  ceneraL 

Statement  of  a  railway  switchman,  injured 
while  uncoupling  cars,  held  no  part  of  the  res 
gesta;.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Lo- 
gan (Kan.)  878. 

In  an  action  for  damages  for  overflowing 
land,  certain  evidence  ke{<i  properly  excluded. — 
Crossen  v.  Grandy  (Or.)  906. 

Declaration  of  S'^ueral  superintendent,  soon 
after  the  accident,  held  admissible  as  part  of 
the  res  gestae.— Roberts  v.  Port  Blakely  MUt 
Co.  (Wash.)  111. 

Plaintiff,  In  an  action  for  fraudulent  rep- 
resentations, having  gone  into  a  matter  to  show 
confidential  relations,  held  defendant  could  go 
into  the  same  matter. — McNicol  v.  CoUins 
(Wash.)  763. 

Evidence  of  former  value  of  stock  held  not 
admisHible  as  evidence  of  its  value  at  the  time 
of  plaintiff's  sale  thereof,  claimed  to  have  been 
made  at  less  than  its  value,  because  of  defend- 
ant's fraudulent  representations.- McNicol  v. 
ColUns  (Wash.)  753. 

In  an  action  against  a  shipowner  for  injnries, 
a  statement  of  the  master,  at  the  time  or  im- 
mediately after  the  injury,  is  admissible  as 
res  gestic.— I^ambert  v.  LaConner  Trading  & 
Transp.  Co.  (Wash.)  960. 

{   3.     Best  and  aecoadary  erideBe*. 

Under  Code  Civ.  Proc.  S  1855,  subd.  5,  heU 
not  necessary,  in  order  to  show  the  valne  of 
the  services  of  an  attorney  in  an  action,  to  pro- 
duce the  record.— Cahlll  v.  Baird  (Cal.)  1061. 

I  4.     DemonatratlTe  OTldeaoe. 

Part  of  a  car  wheel,  found  some  time  after 
derailment,  held  admissible  in  connection  with 
testimony  as  to  pieces  seen  just  after  the  ac- 
cident.—RoberU  T.  Port  Blakely  Mill  Co. 
(Wash.)  111. 

I  6.     Admissloaa. 

In  action  by  purchaser  of  mining  stock 
against  seller  on  ground  of  fraud,  evidence  a« 
to  what  defendant  said  about  the  alleged  fraud 
Aeirf  proper. — Geraghty  v.  Randall  (Colo.  App.) 
767. 

In  action  for  price  of  personalty,  testimony 
of  a  third  person  held  erroneously  admitted:  he 
having  had  no  authority  to  speak  for  defendant. 
— American  Copper,  Brass  &  Iron  Works  v. 
Galland-Burke  Brewing  &  Malting  Co.  (Wash.) 
230. 

I  6.     Deelavatlona. 

A  statement  as  to  the  cause  of  an  accident 
made  after  apparent  delay  and  a  purpose  to 
postpone  the  making  of  it  until  witnesses  were 
present,  makes  the  narration  a  self-serving 
declaration.— Atchison,  T.  &  8.  F.  Ry.  Co.  v. 
Logan  (Kan.)  878. 

Conversations  between  witnesses  and  defend- 
ants in  the  absence  of  plaintiff  are  not  ad- 
missible against  him.— McNicol  v.  Collins 
(Wash.)  763. 

{  7.     Doonmentary  eTldenoe. 

Under  Pol.  Code,  §  3769,  copies  of  delinquent 
tax  lists,  duly  verified,  held  evidence  of  orig- 
inals.— Davis  V.  Pacific  Imp.  Ca  (Cal.)  15. 

The  admissibility  of  accounts  is  to  be  de- 
tormiued  from  their  appearance  and  character. 
and  the  manner  in  which  other  similar  ac- 
counts were  entered  in  the  book. — Holden  v. 
Spier  (Kan.)  .W8. 

The  original  filed  declaration  of  homestead, 
instead  of  a  certified  cop.v,  is  admissible  on  the 
issue  of  homestead. — Smith  t.  Veysey  (Wash.* 
94. 
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f  8.     Parol  or  eztriasie  evldemo*  sCoot- 
Img  wxitlnKi. 

Want  of  considerution  for  a  written  instni- 
lueut,  expressed  therein,  cannot  be  shown  by 
parol— Arnold  v.  Arnold  (Cal.)  23. 

Terms  of  written  instrument  held-  not  sub- 
ject to  variation  by  parol  merely  because  made 
between  partners.— Arnold  t.  Arnold  (Cal.)  23. 

Parol  evidence  is  admissible  to  vary  the 
terms  of  a  contract  which  throucb  mutual  mis- 
take does  not  express  the  intention  of  the  par- 
ties.—Kee  T.  Davis  (Cal.)  294. 

Contract  relating  to  water  rights  held  so' 
uncertain  as  to  warrant  the  admission  of  parol 
evidence.— Daly  v.  KuddeU  (Cal.)  784. 

The  grantor  held  entitled  to  show  a  parol 
agreement  of  the  grantee  to  pay,  on  certain 
conditions,  a  greater  consideration  than  recited 
in  the  deed. — Cheesman  v.  Nicholl  (Colo.  App.) 
H)~. 

A  verbal  a^rreement  held  not  to  vary  from, 
liiu  to  be  consistent  with,  a  prior  written  agree- 
ment. —  Cerrusite  Min.  Co.  v.  Steele  (Colo. 
App.)  1001. 

Where  parties  enter  into  a  written  contract, 
it  cannot  be  defeated  by  showing  a  contempo- 
raneous oral  agreement. — Tyson  v.  Neill  (Idaho) 
790. 

Oral  evidence  of  an  agreement  to  surrender 
a  uote  in  suit,  without  payment  in  re!<cis8ioQ  of 
the  contract,  held  inadmissible.  —  Tliisler  v. 
Mackey  (Kan.)  334. 

Parol  evidence,  in  suit  for  price  of  goods, 
that  a  bill  of  sale  introduced  on  a  collateral 
matter  was  intended  as  a  chattel  mortgage, 
hrld  adniissible.— Pacific  Coast  Biscuit  Co.  v. 
Diigger  (Or.)  523. 

Where  a  contract  for  the  letting  of  a  boiler 
contained  no  stipulation  binding  the  lessor  to 
release  liens,  evidence  of  an  oral  agreement  to 
such  effect  was  inadmissible. — Kuckman  v.  Im- 
bler  Lumber  Co.  (Or.)  811. 

Where  a  written  contract  as  to  the  loading 
of  certain  test  cars,  which  should  determine  the 
weights  of  cars  previously  shipped,  was  indefi- 
nite as  to  how  such  cars  were  loaded,  parol 
evidt-nce  was  admissible  to  establish  that  fact. 
— tiliver  V.  Oregon  Sugar  Co.  (Or.)  902. 

Certain  parol  evidence  to  show  hiring  of 
plaiutiff  held  not  inadmissible  as  varying  a  writ- 
ing.— Lonabaugh  v.  Morrow  (Wyo.)  724. 

I  9.     Opinion  OTldeaee. 

A  certain  witness  iu  replevin  held  competent 
to  testify  as  to  the  value  of  the  property. — 
Ch.andler  v.  Parker  aCan.)  368. 

A  millwright  held  not  shown  to  be  an  expert 
who  can  give  his  opinion  as  to  what  caused  a 
pulley  to  break. — Duntlef  v.  Inman,  Poulsen  & 
Co.  (Or.)  529. 

Opinion  evidence  held  admissible  to  show  the 
r<-:i<onablc  value  of  the  use  of  an  eugine  and 
boiler. — Kuckman  v.  Imbler  Lumbei;  Co.  (Or.) 
811 

Witness  held  qualified  to  express  his  opinion 
as  to  the  reasonable  value  of  the  use  of  an  en- 
eine  and  boiler. — Kuckman  v.  Imbler  Lumber 
Co.  (Or.)  811. 

Slight  evidence  a^*  to  qualification  held  suffl- 
fient  to  support  the  trial  court's  discretion  in 
the  admission  of  expert  testimony. — Garr  v. 
('i:inney  (Utah)  853. 

In  action  by  servant  for  personal  injuries, 
where  negligence  is  alleged  in  furnishing  in- 
sntScient  appliances,  expert  evidence  on  the 
.xubject  held  mateiial.— I'alniquist  v.  Mine  & 
Smelter  Supply  Co.  (Utah)  994. 

In  action  by  injured  i>assenger,  h}-pothetical 
question   asked   defendant's   witness   on  cross- 
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examination  held  Improper,  as  based  upon  f  tcts 
not  proven.— Nichols  v.  Oregon  Short  Line  E. 
Co.   (Utah)  990. 

In  action  by  injured  passenger,  hypothetical 
question  put  to  plaintiff's  expert  witness  held 
not  to  include  sufllcient  fact*. — Nichols  v.  Ore- 
gon Short  Line  R.  Co.  (Utah)  996. 

In  an  action  by  an  injured  passenger,  it  is 
impro^r  to  ask  nonexpert  witness  the  cause 
of  plaintiff's  sleeplessness  during  the  time  she 
slept  with  witness. — Nichols  v.  Oregon  Short 
Line  R.  Co.  (Utah)  996. 

Nonexpert  witnesses  held  competent  to  testify 
as  to  testator's  mental  condition. — Higgins  v. 
Nethery  (Wash.)  489. 

Witness  In  a  proceeding  to  condemn  a  railroad 
right  of  way  through  a  stone  quarry  lield  com- 
petent to  testify  to  the  value  thereof  and  to  the 
method  of  operating  the  property. — Seattle  &  M. 
R.  Co.  V.  Roeder  (Wash.)  498. 

Admissions  of  opinions  ob  a  showing  of  com- 
petency held  peculiarly  in  the  discretion  of  the 
trial  court.— Czarecki  v.  Seattle  &  S.  F.  Ry. 
&  Nav.  Co.  (AVash.)  750. 

{ lO.   Evidence    at    former    trial    or    In 
other  proeeedlnc. 

Testimony  in  the  county  court  cannot  be 
proved  in  the  district  court  by  the  reporter's 
notes  in  the  absence  of  a  stipulation. — Clerru- 
site  Min.  (To.  v.  Steele  (Colo.  App.)  1091. 


EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  {  9. 

Of  witnesses  in  general,  see  "Witnesses,"  (  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,".  §  5. 
Taking  exceptions  at  trial,  see  "Criminal  Law," 

i  10;  "Trial,"  8$  1,  4. 

EXCEPTIONS.  BILL  OF. 

I   1.    Natvre,  form,  and  oontenta  In  cen- 
•raL 

Under  Code  Civ.  Proc.  5  951.  and  supreme 
court  rule  29  (64  Pac.  xli),  a  bill  of  excejptions 
held  not  so  made  up  as  to  authorize  considera- 
tion on  appeal. — Sail  Diego  Sav.  Bank  v.  Good- 
sell  (Cal.)  299. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  4. 

For  property  taken  for  public  use,  see  "Eminent 
Domain,"  S  2. 

EXCHANGE  OF  PROPERTY. 

In  suit  for  rescission  of  sale  of  land,  plaintiffs 
held  not  in  position  to  complain  of  certain  pro- 
vision of  decree. —Beardsley  v.  Clem  (Cal.)  175. 

Whether  plaintiffs,  in  suit  for  rescission  of  sale 
of  realty,  rescinded  promptly,  held  not  to  de- 
pend alone  on  the  lapse  of  time,  but  on  all 
the  circumstances.— Beardsley  v.  Clem  (Cal.) 
175. 

EXCISE. 

Regulation  of  traffic  iu  intoxicating  liquors,  see 
"Intoxicating  Liquors." 
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EXECUTION. 

See  "Attachment";    "Garnishment." 
Exemptions,  see  "Bxemptions";    "Homestead." 

{   1.    iMoAaoe,   form,   and   reqnlsltcB   of 
writ. 

A  judgment  creditor,  having  agreed  by  stipu- 
lation that  the  proceeds  of  levy  should  remain 
in  sheriff's  hands  until  determination  of  claim 
of  third  parties,  held  to  have  been  deprived 
of  them  by  his  own  act,  and  to  have  no  right 
to  alias  execution  for  interest  on  the  judgment 
from  that  time.— Adams  v.  National  Bank  of 
Commerce  (Wash.)  105. 

{   2.    Bale. 

Under  Code  Civ.  Proc.  i  9.57,  attorney's  fees 
held  not  recoverable  in  an  action  for  property 
sold  under  execution  based  ou  a  judgment  of 
foi'eclosure  subsequently  reversed. — Dowdell  v. 
Carpy  (Cal.)  167. 

Under  the  direct  provisions  of  Code  Civ.  Proc. 
I  957,  the  measure  of  damages,  in  an  action 
to  recover  for  property  sold  under  an  execution 
based  on  a  judgment  of  foreclosure  subsequent- 
ly reversed,  is  limited  to  the  proceeds  of  the 
execution  sale,  less  the  expenses  thereof. — Dow- 
dell r.  Carpy  (Cal.)  167. 

On  the  reversal  of  a  judgment,  administratrix 
of  judgment  debtor  held,  under  Code  Civ.  Proc. 
§  957,  entitled  to  restitution  of  the  property 
purchased  by  the  judgment  creditor  at  the  sale 
under  the  judgment.— Black  v.  Vermont  Marble 
Co.  (Cal.)  776. 

The  presumption  that  proceeds  of  an  execu- 
tion levy  go  to  the  satisfaction  of  the  judgment 
is  rebuttable  by  proof  that  the  judgment  cred- 
itor was  deprived  of  the  fruits  thereof  by  op- 
eration of  law  or  act  of  the  judgment  debtor. 
—Adams  v.  National  Bank  of  Commerce 
(Wash.)  106. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "WiUs." 

Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents,  see 
"Witnesses,"  f  1. 

{   1.    Ail»lal«tr«tlom  In  c«aer«L 

There  being  no  creditors,  money  of  decedent 
may  be  disposed  of  as  agreed  by  the  beira, 
without  any  administration.  —  Waterbouse  v. 
Churchill  (Colo.  Sup.)  678. 

S   S.    Appointment,     qnallfloation,     *ad 
tenure. 

Where,  on  petition  to  remove  an  administra- 
tor fof  misconduct,  his  evidence  is  such  that 
minds  might  differ,  the  action  of  the  trial  court 
will  not  be  reversed  on  appeal. — In  re  Healy's 
Estate  (Cal.)  455;  Thomas  v.  Hosselkus.  Id. 

Under  Code  Civ.  Proc.  {  1436,  held,  that 
where,  on  a  petition  for  the  removal  of  an  ad- 
ministrator for  misfeasance,  etc.,  the  facts  al- 
leged ore  denied,  the  court  need  not  suspeud 
the  administrator  until  the  truth  of  the  allega- 
tions has  been  established. — In  re  Healy's  Es- 
tate (Cal.)  455;    Thomas  v.  Hosselkus,  Id. 

A  probate  court  has  no  jurisdiction  over  the 
estate  of  a  deceased  resident  of  the  state,  un- 
less deceased  was  at  the  time  of  his  death  au 
inhabitant  or  resident  of  the  county  of  such 
probate  court— Ewing  v.  Mallison  (Kan.)  36d. 

In  a  proper  collateral  action  the  true  place 
of  residence  of  the  deceased  may  be  shown  to 
disprove  jurisdiction  of  the  court  in  assuming 
to  administer  the  estate.- Ewing  v.  Mallison 
(Kan.)  369. 

Action  of  the  probate  court  in  appointini;  an 
administrator  is  not  open  to  collateral  attack, 
unless  the  court  acted  without  jurisdiction. — 
Ewing  V.  Mallison  (Kan.)  300. 


Under  BalllBger's  Ann.  Codes  ft  St.  SI  8201. 
6208,  the  power  to  remove  an  executor  for 
failure  to  file  his  inventory  held  within  the 
sound  discretion  of  the  court — Olancy  v.  McB- 
roy  (Wash.)  1098. 

i  3.    Assets,  appraisal,  and  ImveBtory. 

Property  disposed  of  duriug  intestate's  life 
by  a  valid  gift  causa  mortis  held  not  assets  re- 
coverable by  his  administrator.  —  Doneff  t. 
Helms  (Or.)  890. 

W^ile  an  administrator  is  entitled  to  the  pos- 
session of  funds  held  by  his  intestate  as  trus- 
tee, be  is  liable  to  account  therefor  to  the  ces- 
tui que  trust  in  his  individual  or  represqita- 
tlve  capacity.— In  re  Belt's  Estate  (Wash.)  74. 

In  proceeding  under  2  BaUinger's  Ann.  Codes 
&  St  §  6209,  contention  of  creditor  tliat  cer- 
tain judgment  must  be  inventoried  by  adminis- 
tratrix as  aa  asset  hfld  of  no  avail  to  him. — 
In  re  Belt's  Estate  (Wash.)  74. 

In  proceeding  under  2  BaUinger's  Ana.  Codes 
ft  St.  i  6209,  probate  court  held  to  have  had 
jurisdiction  to  determine  certain  judgment  not 
property  of  an  intestate's  estate. — In  re  Belt's 
Estate  (Wash.)  74. 

And,  by  including  property  in  inventory,  held 
not  estopped  to  claim  it  as  against  his  suc- 
cessor.— In  re  Murphy's  Estate  (Wash.)  107; 
Filley  v.  Murphy,  Id. 

I  4.    Colleetlon  and  management  o<  es- 
tate. 

Administrator  held  not  to  have  violated  Us 
duties  by  employing  an  attorney  who  was  also 
eugnged  in  a  contest  l>etweeu  the  heirs. — In  po 
Healy's  EsUte  (Cal.)  455 ;  Thomas  v.  HoaaeUcos, 
Id. 

On  reversal  of  judgment,  administratrix  of 
judgment  debtor  held  not  estt^jped  to  assert  ber 
right  to  restitution  of  the  property  sold  there- 
under.—Black  v.  Vermont  Marble  Co.  (CaL) 
776. 

Under  Hill's  Ann.  Laws,  |  1117,  an  inaotrcBt 
executor  is  chargeable  with  the  full  amount  of 
his  note  payable  to  the  testator. — DaviaaoD  t. 
Akin  (Or.)  507. 

Attorney  employed  by  an  executor,  under 
Bel.  ft  O.  Ann.  Codes  ft  St  I  1207,  keU  to 
have  no  lien  ou  the  property  of  the  estate. — 
Waite  V.  WUIU  (Or.)  1034. 

Where  mouey  of  a  ward  is  mixed  by  bis  sd- 
minis^trator  with  his  own  money,  it  cannot  be 
recovered  as  unadministered  assets  by  an  ad- 
ministrator de  bonis  non. — Reed  t.  Home 
(Utah)  998. 

i  5.    Allowanoes  to  snrrlTinc  wlf «,  kms- 
band,  or  children. 

Under  2  BaUinger's  Ann.  Codes  ft  St.  S  622a 

groviding  for  allowance  to  family  of  deceased 
usband  during  administration,  allowance  may. 
on  death  of  wife,  be  made  for  her  family. — In 
re  Mnrphy's  Estate  (Wash.)  100. 

A  nuuc  pro  tunc  order,  covering  itema  paid 
out  by  administrator  on  an  order  made  witboot 
notice,  may  be  made  after  hearing,  on  notice, 
of  objections  to  allowance  to  administrator 
therefor.— In  re  Murphy's  Estate  (Wash.)   100. 

An  administrator,  paying  doctor's  bills  and 
funeral  expenses  of  an  adult  child  of  intestate. 
cannot  have  an  allowance  therefor  oot  of  the 
estate,  but  only  a  charge  on  the  distributiTe 
share  of  the  dhild.— In  re  Murphy's  Kstata 
(Wash.)  100. 

I  6.     AUowanee  and  payment  mt  «»i»«^- 

A  guardian  may  pay  the  amount  allo'wed  him 
as  guardian  to  himself  on  being  app<wnted  ad- 
ministrator of  the  ward's  estate. — Xteed  v. 
Hume  (Utah)  998. 

Funds  wliich  have  been  trust  funds  in  tb* 
bands  of  an  intestate  cannot  be  held  liable  fct 
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bis  debts,  bnt  the  property  retnMns  that  of  a ' 
t-estui  que  trust.— In  re  Belt's  Estate  (Wash.) 
74. 

An  administratrix  held  not  estopped  to  claim 
certam  jadjpiient,  recorered  by  her  as  admin- 
istratrix,  not  property  ot  the  estate.— In  re 
Belt's  Estate  (Wash.)  74. 

{  7.    Distrlbntiom  of  «atat«. 

Under  Code  Civ.  Proc.  §§  1C65,  1666,  1678. 
decree  distributing  a  decedent's  estate  held  not 
binding  on  a  judgment  creditor  of  a  devisee. — 
Martinovicb  t.  Marsicano  (Gal.)  459. 

The  equitable  right  to  retain  the  debt  of  a 
distributee  from  bis  share  in  an  estate  Is  not 
defeated,  thoogb  an  action  to  recover  it  wpuU 
he  barred  by  limitation.  —  Holden  v.  Spier 
(Kan.)  S48. 

The  probate  court  may  determine  the  share  of 
each  distributee  and  order  a  deduction  of  his 
indebtedness  to  the  estate  from  his  share. — 
Holden  v.  Spier  (Kan.)  348. 

Code  Civ.  Proc.  §«  2921,  292S,  2924,  relating 
to  probate  proceedings,  held  to  authorize  the 
nmking  of  a  motion  for  a  new  trial,  in  pro- 
ceedings for  a  distribution  of  the  estate  of  a 
decedent,  under  section  2835. — In  re  Davis'  Es- 
tate (.Mont)  721. 

An  appeal  from  an  order  denying  a  motion  for 
a  new  trial,  in  proceedings  for  the  distribution 
of  an  estate,  under  Code  Civ.  Proc.  §  2835, 
xrill  not  be  dismissed  on  the  theory  that  the 
naoHai  does  not  lie  because  all  the  facts  al- 
leged are  admitted  by  defendants. — In  re  Davis' 
Kstate  (Mont.)  721. 

The  right  of  the  administrator  and  an  heir  ot 
a  beneficiary  under  a  will  to  appeal  from  a 
decree  granting  a  distribution  of  tne  estate  of 
a  decedent,  in  proceedings  under  Code  Civ. 
Proc.  S  2835,  will  not  be  determined  on  a 
motion  to  dismiss  the  appeal.— In  re  Davis' 
Bstate  (Mont.)  721. 

I  8.     laaolTent  estates. 

A  creditor  of  an  insolvent  estate,  who  is 
also  its  debtor,  may  have  his  claim  set  off 
Against  the  claim  of  the  estate  against  him,  if 
it  accrued  in  the  lifetime  of  the  deceased.— 
Helms  V.  Harclerode  (Kan.)  866. 

i  9.     Aotloaa. 

Plaintiff  having  proved  a  debt  against  dece- 
dent's estate  wUbui  the  period  of  limitations, 
the  burden  is  on  defendant  to  prove  payment. 
—Hurley  v.  Ryan  (Cal.)  292. 

Contention  that.  In  view  of  Code  Civ.  Proc. 
I  1597,  an  administrator  violated  the  obligation 
of  bis  trust  by  not  appearing  in  suit  by  one 
heir  against  the  others,  held  of  no  merit.— In 
re  Healy's  Estate  (Cal.)  455;  Thomas  v.  Hos- 
seltcns.  Id. 

Under  Code  Civ.  Proc.  S  387,  held,  that  an 
ndministrntor  violated  no  obligation  of  his  trust 
by  not  appearing  in  suit  by  one  heir  against 
the  others.— In  re  Healy's  Estate  (Oal.)  455; 
Thomas  r.  Hossclkus,  Id. 


ilO. 
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adadmlatr«tion 


ZaabUitlea 
bomda. 

.Vn  action  for  conversion  cannot  be  main- 
Caioed  against  an  administrator  and  his  sure- 
ties until  an  accounting.- Reed  v.  Hume  (Utah) 
098. 

EXEMPLARY  DAMAGES. 

Se«  "Libel  and  Slander,"  S  3. 

EXEMPTIONS. 

See  "Homestead." 

I'rom  taxation,  see  "Taxation,"  i  1. 

Of  bankrupt's  property,  see  "Bankruptcy,"  |  8. 


Of  rights  In  public  lands,  see  "Public  Lands,' 
5  2. 

Sale  of  exempt  property  as  fraudulent  convey- 
ance, see  "Fraudulent  Conveyances,"  {  1. 

I  1.     Katvra  and  extent. 

A  judgment  obtained  for  the  value  of  exempt 
property  seized  and  sold  oa  execution  is  ex- 
empt—Treat V.  Wilson  (Kan.)  803. 

I   8.    Tvamsfwr    or    imeaWbramee    of    oz- 
•mpt  property. 

A  chattel  mortgage  executed  by  the  husband 
alone  on  exempt  chattels  creates  no  lien,  un- 
der Act  Feb.  16.  1889.  —  Kindall  v.  Lducoln 
Hardware  &  Implement  Co.  (Idaho)  1056. 

A  chattel  mortgage  on  exempt  personalty  be- 
longing to  the  head  of  a  family,  not  executed 
by  both  husband  and  wife,  is  void. — Alexander 
V.  Logan  (Kau.)  339. 


t  3. 


and     enforoememt     of 


ProteotloB 
rig;hta. 

A  set-ofF  against  a  judgment  for  the  value  of 
exempt  personal  property  seized  on  execution, 
where  such  judgment  is  in  the  bands  of  the 
original  judgment  creditor,  will  not  be  permit- 
ted.— Treat  v.  Wilson  (Kan.)  803. 

EXPERT  TESTIMONY. 

In  eivil  actions,  aee  "Evidence,"  |  9. 

FACTORS. 

See  "Brokers." 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FEES. 

In  foreclosure  proceedings,  see  "Mortgages,"  |  4. 

Cf  particular  classes  <j/"  offlcert  or  other  persons. 
See    "District    and    Prosecuting    Attwneys"; 

"Judges,"  {  2. 
Attorney,  see  "Attorney  and  Client,"  (  8. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  I  6. 

FILING. 

Briefs  on  appeal,  see  "Appeal  and  Error."  |  IS. 
Certificate  of  nomination,  see  "Elections,"  f  2. 
Lis  pendens,  see  "Lds  Pendens." 
Record  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,''  {§  9-11. 

FINAL  JUDGMENT. 

AppealabUity,  see  "Appeal  and  Error,"  |  & 

FINDINGS. 

Cionformity  of  judgment,  see  "Judgment,"  |  4. 
In  action  for  divorce,  see  "Divorce,"  i  2. 
In  ejectment,  see  "Ejectment,"  §  3. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error.''  {  10. 
Special  findings  by  jury,  see  "Trial,"  |  6. 

FINES. 

In  an  action  against  a  county  to  recover  mon- 
eys claimed  by  plaintiff  to  have  been  paid  by 
Urn  under  duress  to  a  justice  of  the  peace, 
•8  a  fine  imposed  in  a  proceeding  in  which  the 
justice  had  no  jurisdiction  save 
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ining  magi^strnte,  evidence  considered,  and 
held  InsufBcient  to  show  tliat  tlie  county  had 
receired  the  moneys  so  paid. — Houtz  t.  Board 
of  Com'ra  of  Uinta  County  (Wyo.)  840. 

In  action  against  county  to  recover  moneys 
paid  to  satisfy  6ne,  a  contention  that  the  pay- 
ment was  niade  under  duress  held  of  no  merit. 
— Iloutz  V.  Board  of  Com'rs  of  Uinta  County 
(Wyo.)  840. 

In  an  action  against  a  conntr  to  recover 
moneys  paid  as  a  fine  imposed  by  a  justice, 
evidence  considered,  and  held,  that  the  question 
whether  the  money  was  paid  under  duress  was 
one  of  fact. — Houtz  v.  Board  of  Com'rs  of 
Uinta  County  (Wyo.)  840. 

FIRES. 

See  "Arson." 

Caused   by   operation   of  railroad,    see   "Rail- 
roads,"  i  2. 

FISH. 

Where  a  fishing  location  is  abandoned,  the 
territory  is  open  to  location  by  third  parties. 
—White  Crest  Canning  Co.  v.  Sims  (Wash.) 
1003. 

One  cannot  make  a  valid  fishing  location  on 
ground  already  occupied  by  another  under  a 
valid  fishing  location. — White  Crest  Canning 
Co.  V.  Sims  (Wash.)  100.S. 

Validity  of  a  fishing  location  held  to  depend 
on  facts  existing  at  the  time  of  the  location, 
and  not  on  subsequent  facts.— White  Crest 
Canning  Co.  ▼.  Sims  (Wash.)  1003. 

FLOWAGE. 

Se«  "Waters  and  Water  Courses,"  f  6. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORCIBLE  ENTRY  AND  DETAINER. 

See  "Landlord  and  Tenant,"  |  4. 

I  1.     OItU  lUblllty. 

Code  Civ.  Proc.  t  113,  snbd.  1,  held  to  give  a 
justice  of  the  peace  jurisdiction  of  an  action 
for  unlawful  detainer,  as  well  as  for  forcible 
entry. — Ivory  v.  Brown  (Cat.)  657. 

FORECLOSURE. 

Of  mortgage,   see  "CSiattel  Mortgages,"  |  4; 

"Mortgages,"  g  4. 
Of  warehouseman's  liens,  see  "Warehousemen." 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  |  6. 
Taxation  of,  see  "Taxation,"  |  1. 

FORFEITURES. 

Of  insurance,  see  "Insurance,"  i  4. 

FORGERY. 

Forgery  of  a  deed,  by  attaching  thereto  the 
signature  of  a  fictitious  person  as  grantor,  held 
wittaiu  Pen.  Code,  §  470,  and  not  withiu  section 
470.— People  v.  Chretien  (Cal.)  305. 

An  information  for  forging  a  deed,  under 
Fen.  Code.  S  470,  held  HuUicieut  without  an  al- 
legation that  it  was  fictitious. — People  v.  Chre- 
tien (Cal.)  305. 


That  an  information  charged  forgery  of  an 
entire  deed,  while  the  proof  showed  forgery  of 
the  signature  only,  held  not  a  fatal  variance. — 
People  T.  Chretien  (CaL)  306. 

A  sentence  in  a  forgery  case,  based  upon  a 
verdict  of  guilty  with  recommendation  for  mer- 
cy, held  not  such  an  abuse  of  the  court's  dis- 
cretion as  would  Justifv  a  review  thereof.— 
State  T.  Newton  (Wash.)  31. 

FORMER  ADJUDICATION. 

See  "Jadgment,"  H  9.  10. 

FORMS  OF  ACTION. 

See  "Action,"  i  1;    "Bjectmwit";    "ReplertaT: 
"Trespass";  ^Trover  and  Conversion." 

FRANCHISES. 

Orant  by  mnnicipality,  see  "Municipal  Corpo- 
rations," (  5. 

FRAUD. 

See  "Fraudulent  Conveyances." 

Fraudulent  alteration  of  testimony  as  gToand 

for   disbni-ment   of   attorney,    see    "Attorney 

and  Client,"  i  1. 
In  procuring  making  of  will,  gee  "Wills,"  $  4. 
Limitation  of  actions  on  ground  of  trnnA,  see 

"Limitation  of  Actions,'^  |  1. 

I  1.    Aetlaiis. 

Complaint  in  action  for  deceit  held  insuffi- 
cient ia  not  showing  knowledge  of  fal^ty  by 
person  malting  representations.— Northwestern 
S.  S.  Co.  V.  Dexter  Horton  &  O.  (Wash.)  59 

Cross-examination  in  action  for  fraadulent 
representations  held  proper:  being  competent  on 
the  question  of  deceit. — Mc^ficol  ▼.  OoUins 
(Wash.)  753. 

Ehridence  held  irrelevant  and  immaterial  in  aa 
action  for  fraudulent  representations  indadnc 
sale  of  stock.— McXicol  v.  Collins  (Wash,)  753. 

FRAUDS,  STATUTE  OF. 

Specific  performance  of  contract  within    stat- 
ute of  frauds,  see  "Specific  Performance,"  I 

I  1.  Promises  to  answer  for  4*kt,  d*> 
fault,  or  mlsearriac*  of  a^«tk«v. 
Defendant  having  agreed  to  deduct  from  ttie 
wages  of  its  employes  their  debt  to  jdaintilT 
and  pay  him  the  same,  the  debt  becomes  de- 
fendant's; he  having  made  the  deduction  and 
retained  it. — Cerrusite  Min.  Co.  v.  Steele  (Cokk. 
App.)  1091. 

i  2.    Real  property   and  estatoa  amd  !»• 
terests  therein. 

A  parol  contract  to  give  a  right  to  construct 
an  irrigation  ditch  is  not  void  under  the  stat- 
ute of  frauds. — Croke  v.  American  Nat.  Bank 
(Colo.  App.)  229. 

I  8.    RoqiilBites  and  snAcieney  •<  ^rrl^ 

Memorandum  of  sale  of  laud  to  a  corporatiua 
held  signed  by  it  within  the  statute  of  frauds. 
—Anderson  v.  Wallace  Lumber  &  Mfg.  On. 
(Wash.)  247. 

§   4.    Operation  and  effect  of  atatrnte. 

Where  an  unacl^nowledged  lease  for  tbrt-e 
years  was  partially  performed  by  the  leiisee 
taking  possession  and  paying  rent  for  part  ot 
the  term,  the  lessor  was  liable  for  danaag<es 
for  ejecting  the  lessee,  even  if  the  lease  wa» 
invalid.— Browder  v.  Phinney  (Wash,)  264. 
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S  5.     Pleadlmg,    evldeBce,   trl»l,   and   re- 

Tlie  statute  of  frands,  to  avail  as  a  defense, 
must  1)0  pleaded.^3errasite  Min.  Co.  t.  Steele 
(Colo.  App.)  1091. 

FRAUDULENT  CONVEYANCES. 

9  1.     Txaasfera  and  tranaaotloBa  iavalld. 

A  conreyance  of  minins  property  to  a  min- 
ing corporation  In  consideration  of  capital  stock 
of  the  corporation  held  supported  by  a  valuable 
c-ousideratiou,  within  Mills'  Ann.  St.  §§  490, 
o8J,  relating  to  corporations  issuing  stock  in 
payment  of  property  purchased. — Homestead 
MIn.  Co.  V.  Reynolds  (Colo.  Sap.)  422. 

On  au  issue  as  to  the  validity  of  an  attach- 
ment as  against  a  buyer  from  the  debtor,  the 
sale  held  void,  within  Mills'  Ann.  St.  I  2027, 
for  want  of  change  of  possession. — Willis  t. 
Boberts  (Colo.  App.)  445. 

Creditor,  receiving  payment  and  taking  stock 
in  a  corporation  organized  in  fraud  of  other 
creditors,  held  not  entitled  to  protection  as  pro- 
ferred  creditor.— Colorado  Trading  &  Transfer 
Co.  T.  Acres  Commission  Co.  (Colo.  App.)  964. 

Facts  held  to  show  that  formation  of  a  cor- 
poration and  transfer  to  it  of  debtor's  assets 
was  a  fraud  on  creditors. — Colorado  Trading  & 
Transfer  Co.  ▼.  Acres  Commission  Oo.  (Colo. 
App.)  U54. 

A  sale  of  exempt  property  by  a  debtor  to  his 
creditor  is  not  in  fraud  of  the  other  creditors. — 
Heisch  v.  Bell  (N.  M.)  572. 

A  conveyance  by  a  hnsband  to  bis  wife  of 
all  his  property  for  a  nominal  consideration 
is  constructively  fraudulent  as  to  his  creditors. 
— Gustin  V.  Mathews  (Utah)  402. 

A  conveyance  by  a  husband  to  his  wife  of 
all  bis  property  is  invalid  as  to  a  creditor 
whose  debt  existed  at  the  time,  though  not  in 
judgment.— Gnstin  v.  Mathews  (Utah)  402. 

A  conveyance  by  a  husband  to  his  wife  of 
all  his  property  for  a  nominal  consideration  is 
fraudulent  as  to  his  creditors,  though  the  wife 
do«>s  not  participate  in  any  fraudulent  intent. — 
Ciustin  V.  Mathews  (Utah)  402. 

%   2.    Raaiadlea  of  oradliors  and  pvrelias- 

en. 

In  a  Boit  to  set  aside  a  conveyance  as  fraud- 
ulent as  against  a  creditor  of  the  grantor,  the 
notes  evidencing  the  indebtedness,  and  the  judg- 
ment, pleadings,  and  records  in  the  case  against 
icrantor,  Jteld  not  to  show,  as  against  the  gran- 
tee, the  existence  of  the  debt  at  the  time  of  the 
conveyance, — Homestead  Min.  Co.  v.  Reynolds 
(Colo.  Sup.)  422. 

The  mere  fact  that  a  mining  corporation  paid 
no  money  for  mining  property  purchased,  but 
issued  its  stock  in  payment  therefor,  is,  in  a 
suit  by  a  creditor  of  the  grantor  to  set  aside  the 
conveyance  as  fraudulent,  no  proof  of  any  in- 
tent of  putting  the  property  beyond  the  reach 
of  the  grantor's  creditors. — Homestead  Min. 
Co.  V.  Reynolds  (Colo.  Sup.)  422. 

lu  a  suit  to  set  aside  a  conveyance  as  fraud- 
tilent  as  against  the  creditors  of  the  grantor, 
the  grantor  is  not  an  indispensable  party. — 
Homestead  Min.  Co.  v.  Reynolds  (Colo.  Sup.) 

A  creditor,  defrauded  by  the  transfer  of  his 
debtor's  assets,  may  proceed  against  the  prop- 
erty by  attachment.— Colorado  Trading  &  Trans- 
fer Co.  V.  Acres  Commission  Co.  ((3olo.  App.) 

In  replevin  of  goods  levied  on  as  the  property 
of  a  third  person,  the  burden  of  proving  that 
they  were  sold  by  the  debtor  to  the  plaintiff  in 
replevin  with  a  fraudulent  intent  is  on  the  de- 
fendant.—Uartmau  v,  Hosmer  (Kan.)  598. 


See  "Jlah," 


I   1. 


GAME. 


GAMING. 

•oatraoii   and   traaaae- 


Oambllac 

tlOBS. 

A  negotiable  instrument,  indorsed  and  assign- 
ed in  another  state  in  payment  of  loss  at  gamb- 
ling, may  be  enforced  by  au  innocent  purchaser 
in  accordance  with  the  law  of  that  state,  not- 
withstanding Gen.  St.  g  850  (Mills'  Ann.  St. 
I  $  1344),  making  the  assignment  and  indorsement 
I  void. — Sullivan  v.  German  Nat.  Bank  (Colo. 
App.)  102. 

I  {   S.    Orlmfaial  TespoaslblUty. 

Justices  of  the  peace  have  jurisdiction  of  of- 
'  fenses  arising  under  Act  Feb.  6,  1890,  prohibit- 
'  ing  gambling.— In  re  Rowland  (Idaho)  610. 

Act  Feb.  6,  1899,  making  gambling  a  misde- 
meanor, provides  the  minimum  punishment 
therefor;  but  the  maximum  punishment  is  pro- 
vided bT  Rer.  St  i  6S18.— In  re  Rowland 
(Idaho)  610. 

Under  Act  Feb.  6,  1889,  one  who  engages  in 
a  game  of  cards  in  which  money  or  other  thing 
of  value  is  won  or  lost  Is  guilty  of  a  misde- 
meanor.—In  re  Rowland  (Idaho)  610. 

GARNISHMENT. 

Se«  "AtUdiment";    "Bxecntion." 

I   1.    ParaoMa   aad   property    sabjeot   to 

TamisluiieBt. 
886,  p.  43,  I  19  (Ballinger's  Ann. 
Codes  &  St.  I  5367)  which  authorizes  garnish- 
ment of  a  sherllf  or  constable  for  money  of  the 
defendant  in  his  hands,  held  not  repealed  by 
Sess.  Laws  1883,  p.  85.— Pierce  t.  CJommerdu 
Inv.  Co.  (Wash.)  49(8. 

GENERAL  APPEARANCL 

See  "Appearance." 

GIFTS. 

C!harltable  gifts,  see  "Charities." 

i   1.    Causa  aiortle. 

Facts  Aeld  to  constitute  a  valid  gift  eansa 
mortis.- Denefl  v.  Helms  (Or.)  390. 

A  gift  causa  mortis  in  trust  to  the  donee  to 
pay  debts,  to  reimburse  himself,  and  pay  any 
overplus  to  the  donor's  sister,  hHd  not  con- 
trary to  inibUc  policy.— Deneft  v.  Helms  (Or.) 
390. 

GOOD  FAITH. 

Of  party  asking  equitable  relief, 
Performance,"  {  2. 

Of  porchaser,  see  "Bills  and  Notes,"  |  6;  "Ven- 
dor and  Purchaser,"  (  4. 

GRAND  JURY. 

See  "Indictment  and  Informatloii." 

GRANTS. 

Of  monopolies,  see  "Monopolies,"  |  L 
Of  public  lands,  see  "Public  Lauds." 

GUARANTY. 

See  "Principal  and  Surety." 

Requirements  of  statute  of  frauds,  see  "Frands, 

Statute  Of."  ^  1.  ^ooQle 


see  "Specific 
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11.     Dlsoharse  of  (naraator. 

A  mortgage  to  secure  payment  of  fSOO  of  a 
third  persou'g  note  hdd  discharged,  being  a 
guaranty,  by  the  third  person  paying  $300. — 
Carson  v.  Reid  (Cal.)  89. 

S   2.    Remedies  of  creditor*. 

ETidenee  held  to  overcoue  presmnptioa  that 
a  mortgage  was  not  a  guaranty. — Carson  t. 
Rnd  (Cal.)  88. 

GUARDIAN  AND  WARD. 

{    1.    Appointment,     qnaliflestion,     mnd 
tennre  of  Knardlan. 

Petition  for  appointment  of  guardian  not  be- 
ing an.<iwered,  there  are  no  issues  requiring  find- 
ings of  fact.~Iu  re  Lewis  (Cal.)  926. 

The  deciskm  of  the  trial  court  as  to  the 
proper  party  to  be  appointed  guardian,  haTing 
substantial  eridenee  to  sm)port  ic  will  not  be 
disturbed.— In  re  Lewis  (Cal.)  926. 

HABEAS  CORPUS. 

{   1.    JnrladictioB,  proeeedinca,  and  re- 
lief. 

Appeal  from  a  hearing  in  habeas  corpus  pro- 
ceedings, adjudging  defendant  lawfully  detain- 
ed nnder  a  certain  information,  did  not  sus- 
pend prosecution  of  the  information;  such  stay 
not  being  contemplated  by  Ballinger's  Ann. 
Codes  &  St.  §S  8606,  e52i&.-State  t.  Fenton 
(Wash.)  741. 

HARMLESS  ERROR. 

In  dTil  actions,  see  "Appeal  and  Error,"  {  20. 
In  criminal  prosecutions,  see  "Oiminal  Law," 
i  19;  "Homicide,"  i  5. 

HEARING. 

In  probate  proceedings,  see  "Wills,"  i  BL 

HIGHWAYS. 

See  "Municipal  Corporationa."  $f  6,  7. 
Accidents    at    railroad    crossings,    see    "Rail- 
roads," S  2. 

{   J.    Establishment,  alteratioa,  and  dla- 
oontinnance. 

Permissive  use  cannot  ripen  into  prescrip- 
tive right.— Hartley  v.  Vermillion  (Cal.)  273. 

Act  of  Congress  (Rev.  St.  U.  S.  %  2477  [U. 
S.  Comp.  St.  1001,  p.  1567]  )  giving  the  right  of 
way   for   construction   ©f   highways  ovec   pub- 1 
lie  lands,  co-operating  with  Laws  1867,  c.  67, 
declaring  all  section  lines  in  a  certain  county 
to  be  highways,   constitutes  a  dedication  and  ! 
noceptanoe   of   pnWir   lands   for   a   highway. —  j 
TholT  V.  Holes  (Kan.)  881. 

Act  Cong.  ]8<i<!,  giving  the  right  of  way  for 
the  construction  of  liighways  over  public  lands ' 
not  reserved  for  public  use,  is  a  present  grant, 
and.  if  acceiited  while  the  land  is  a  part  of  the  j 
public  domam,  a  highway  is  established.— Tholl 
T.  Koles  (Kan.)  881. 

{   2.    Hlchwar  dlstrlets  and  •floors. 

County  Government  Act  18113.  §  25,  held  not 
to  repeal  Pol.  Code,  §§  2t>41,  2(i54,  as  recon- 
structed by  Act  1883,  relating  to  the  levy  and 
collection  of  road  taxes.— Miller  t.  Kem  County 
(Cal.)  549. 

I  3.     Taxes,   assessments,   and   work    on 
Ugrhipays. 

Failure  of  a  tax  collector  to  publish  notice 
required  by  Pol.  Code,  §  3746,  within  the  time 
required,  held  not  to  invalidate  the  assessment. 
—Miller  t.  Kem  County  (Cal.)  549. 


Act  1SS3,  {  2,  exempting  property  within 
cities,  where  streets  are  Improved  under  stat- 
utes providing  therefor,  from  road  taxes  assess- 
ed by  board  of  supervisors,  held  not  nnoonstitii- 
tional.— Milter  v.  Kern  County  (Cal.)  549. 

Affidavits  of  clerk  of  board  of  supervisors  and 
county  auditor  to  tax  assessment  required  by 
I'ol.  Code,  $§  3682,  3732,  hM  essential  to  the 
validity  of  the  assessment  —  Miller  t.  Kem 
County  (Cal.)  549. 

{  4.     Reeolation  and  nse  for  travel. 

Where,  in  a  prosecution  for  injuries  to  a 
highway  by  overflow  of  reservoir,  it  was  not 
proved  that  defendant  owned  or  controlled  the 
reservoir,  an  order  abating  it  as  a  nuisance  was 
erroneous. — Eatou  v.  Peo^e  (C3olo.  Sup.)  428. 

MUls'  Ann.  St.  f  3960,  held  to  repeal  section 
1357,  in  so  far  as  it  related  to  prosecntion  for 
injuries  to  highway  by  overflow  of  water  coarse, 
and  that  an  indictment  for  such  act  vras  not 
sustainable. — Eaton  v.  People  (Colo.  Sop.)  426. 

Mills'  Ann.  St.  S  3963,  providing  a  remedy  for 
damages  to  highway  by  overflow  of  water 
course,  held  exclusive,  so  that  an  indictm«it 
therefor  coulil  not  be  sustained  as  for  the  com- 
mon-law offense  of  obstructing  a  highway. — 
Baton  V.  People  (Colo.  Sup.)  426. 

In  action  for  injuries  sustained  by  one  work- 
ing in  excavation,  owing  to  careless  driving  of 
defendant,  hdd,  that  defendant  was  negligent  if 
he  knew  plaintiff  was  in  the  excavaiiou. — 
Jones  V.  Swift  &  Co.  (Wash.)  1109. 

In  action  for  injuries  by  careless  driving, 
question  whether  plaintiff  was  guilty  of  con- 
fributory  negligence  held  one  for  jury. — Jones  v. 
Swift  &  Co.  (Wash.)  1109. 

In  action  for  injuries  by  careless  drivii^. 
question  whether  defendant  was  guilty  of  neg- 
ligence held  one  for  the  jury.— Jones  v.  Swift  & 
Co.  (Wash.)  1109. 

In  action  for  injuries  owing  to  careless  driv- 
ing, evidence  held  to  have  made  a  prima  facie 
case  that  the  wagon  belonged  to  defendant  and 
was  in  charge  of  his  servant— Jones  t.  Swift 
&  Co.  (Wash.)  1109. 

HOMESTEAD. 

See  "Exemptions." 

I   1.     Nature,  ae^nisition.  and  estemt. 

Evidence  of  residence  heli  admissible  on  the 
issue  of  homestead.— Smith  t.  Veysej  (Waak.) 
84. 

Filing  of  declaration  of  homestead  prktr  to 
the  taking  effect  of  the  act  of  1895  htld  con- 
firmatory evidence  of  claim  of  homestead,  un- 
der 2  Hill's  Code,  §  481.— In  r«  Feaa'  KeUte 
(Wash.)  270. 

Where,  at  the  time  a  father  selected  a  home- 
stead from  the  community  interest  of  his  de- 
ceased wife,  there  were  minor  children,  that  the 
children  are  no  longer  minors  is  of  no  avail  in 
support  of  an  order  for  sale  of  the  land  on  pro- 
bate of  the  wife's  estate.— In  re  Feaa'  £state 
(Wash.)  270. 

A  contention  that,  under  2  Ballinger's  Ann. 
Codes  &  St.  §!  G215,  6219,  6220,  a  homestead 
cannot  be  set  apart  to  a  surviving  husband  out 
of  the  community  estate,  held  of  no  merit. — In 
re  Fens'  Estate  (Wash.)  270. 

Under  2  Ballinger's  Ann.  Codes  &  St.  { 
5244,  subd.  1,  and  section  5246,  a  surviving 
husband  may  claim  a  homestead  in  the  commu- 
nity interest  of  a  deceased  wife.— In  re  Feas" 
Estate  (Wash.)  270. 

S   2.    Transfer  or  inenmbranee. 

Under  Rev.  St.  g  2770,  a  proper  acknowledg- 
ment held  necessary'  in  order  to  convey  home- 
stead rights.— First  Xat  Bank  v.  Citisens*  State 
Bank  (Wyo.)  726. 
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Under  Rev.  St.  1887,  {  21M,  and  Revision 
1899,  {  2741,  failure  of  certificnte  of  acknowl- 
<''iRment  to  recite  that  wife  was  examined  "sep- 
arate and  apart  from  her  hnsband"  did  not  ren- 
der it  void.— Adams  v.  Smith  (Wyo.)  1043. 

Where  the  certificate  of  acknowledgment  does 
not  expressly  recite  that  the  wife  was  examined 
"separate  and  apart  from  her  husband,"  it  is 
open  to  the  parties  to  show  such  a  noncompll- 
nnoe  with  the  law.— Adams  v.  Smith  (Wyo.) 
1043. 

I  3.  Rigbte  of  snrrlTlBK  bneltand.  wife, 
cnildren,  or  heirs. 
(Tnder  Balliu^er's  Ann.  Codes  &  St.  f|  5237, 
.1243-5246,  6219.  G222,  a  minor  has  no  vested 
interest  in  the  title  to  the  community  land  on 
which  his  parents  resided  until  their  death, 
and  in  which  neither  of  them  selected  a  home- 
stead.—Stewin  V.  Thrift  (Wash.)  116. 

Where,  on  an  application  made  by  a  minor 
orphan  a  few  days  before  reaching  his  major- 
ity to  have  the  personal  property  left  by  hit 
parents  set  apart  to  him,  there  is  no  showing 
that  the  property  is  needed  for  bis  support  dur- 
ing his  minority,  there  is  no  error  in  denying 
the  application.— Stewin  ▼.  Thrift  (Wash.)  116. 

Where  a  minor  orphan  was  within  16  days 
of  his  majority  at  the  time  his  application  for 
homestead  in  the  community  land  left  by  bis 
parents  was  denied,  and  it  is  not  shown  that 
the  use  of  the  property  for  that  limited  period 
would  have  been  of  value  to  him,  the  order 
should  not  be  reversed.  —  Stewin  t.  Thrift 
<Wa8h.)  lie. 

i  4.    AbandommMit,    wairev,    or    fortel- 

Uuder  2  Ba'llinger's  Ann.  Codes  &  St.  S  5220, 
a  homestead  held  not  abandoned.— In  re  Feas 
Estate  (Wash.)  270. 

HOMICIDE. 

I    I.    Aasanlt  witb  Intent  to  kill. 

One  unlawfully  assailed  has  the  same  right  of 
self-defense  in  protecting  his  person  from  peat 
bodily  harm  that  he  has  in  defending  his  life.— 
State  y.  Petteys  (Kan.)  688. 

A  person  unlawfoUy  attacked  is  justified  in 
standing  his  ground  and  repelling  force  by  such 
reasonable  force  as  may  appear  necessary. — 
mmte  ▼.  Peneys  (Kan.)  588. 

i    8.    ladletjaoni  and  iaf onnattom. 

Ad  information  charging  commission  of  a 
"felony,"  neither  stating  that  the  thing  killed 
was  a  human  being,  nor  nsing  the  term  "mur- 
der," from  which  the  fact  might  be  implied, 
>va8  inanfflcient  to  sustain  a  conviction  for 
■"mtJrder."- People  v.  Lee  Look  (Cal.)  660. 

ITnder  Balliuger's  Ann.  Codes  &  St.  I  6845, 
where  the  information  charged  mnrder  commit- 
ted on  May  12th,  and  death  of  victim  on  the 
same  day,  proof  that  the  assault  was  made 
on  May  lltn,  and  that  the  victim  died  on  the 
14th,  did  not  entitle  the  accused  to  an  acquit- 
tal.—State  V.  Anderson  (Wash.)  104. 

S   3.     SMdene*. 

ISvidence  held  sufficient  for  conviction  for 
tnauslaughter.- People  v.  Cebulla  (Cal.)  181. 

Kvidence  in  a  prosecution  for  murder  held  to 
sustain  a  verdict  of  guilty  in  the  second  de- 
cree.— People  V.  Adams  (Cal.)  G(!2. 

Where  self-defense  is  pleaded  in  a  murder 
prosecution,  negative  evidence  of  the  good  repu- 
tation of  the  deceased  for  peaceabloness  is 
properly  received. — People  v.  Adams  (Cal.)  662. 

■NVhere  self-defense  is  pleaded,  evidence  of  de- 
ceased's declarations  as  to  carrying  arms, 
tnad«  in  the  presence  of  and  to  accused  before 
the  killing,  U  admissible.- People  v.  Adams 
(Cal.)  602. 


Where  self-defense  is  pleaded,  evidence  that 
deceased  was  unarmed  at  the  time  of  the  kill- 
ing is  admissible.— People  v.  Adams  (Cal.)  662. 

In  a  prosecution  for  mnrder,  testimony  that 
some  time  before  the  homicide  witness  saw  a 
pistol  in  defendant's  possession,  and  heard  him 
make  threats  against  deceased,  held  properly 
admitted.— People  v.  FiUgerald   (Oal.)   1014. 

A  dying  declaration,  though  not  all  written 
in  the  presence  of  the  person  making  it,  may  be 
competent,  where  the  entire  declaration  was  read 
to  such  person  and  he  fully  understood  it  and 
signed  it.— State  v.  Wilmbusse  (Idaho)  849. 

Evidence  that  a  person  making  a  dying  declara- 
tion was  incompetent  to  do  so  two  days  after  it 
■<vBs  made  is  inadmissible. — State  v.  Wilmbusse 
(Idaho)  840. 

In  establishing  the  competency  of  a  person  to 
make  a  dying  declaration,  it  is  proper  to  show 
what  he  said  as  to  his  hope  of  recovery. — State  v. 
Wilmbusse  (Idaho)  849. 

Before  a  dying  declaration  is  admitted  in  evi- 
dence, the  competency  of  the  party  making  it 
must  be«hown. — State  v.  Wilmbusse  (Idaho)  849. 

Threats  just  before  the  killing  held  admis- 
sible to  show  general  malice. — State  v.  Vance 
(Wash.)  34. 

In  a  prosecution  for  murder,  evidence  of  de- 
ceased's general  reputation  when  Kigaged  in 
uuarrels  held  admissible.- State  v.  Ellis  (Wash.) 

{   4.    TriaL 

Where  on  trial  for  murder  defendant  rdies 
on  self-defense,  an  instruction  held  erroneous; 
defendant  being  entitled  to  a  clesir  direction  to 
acquit  if  his  act  was  justified,  instead  of  a  per- 
mission so  to  do. — State  v.  Nelson  (Kan.)  632. 

In  a  prosecution  for  murder,  where  the  indict- 
ment charged  death  to  have  been  caused  by  a 
gunshot  wound,  evidence  held  to  render  it  prop- 
er to  refuse  an  instruction  that,  if  the  jury  en- 
tertained a  reasonable  doubt  as  to  whether  the 
deceased  died  from  the  gunshot  wound,  they 
should  acquit.— New  v.  Territory  (Okl.)  198, 

On  a  murder  trial,  where  the  prosecution's 
evidence  tends  to  support  the  charge,  and  there 
is  no  evidence  tending  to  show  the  lower  crime 
of  manslaughter  in  any  degree,  but  the  de- 
fense is  directed  to  justification  of  the  killing,  it 
is  not  necessary  for  the  court  to  instruct  upon  the 
law  of  manslaughter. — New  t.  Territory  (Okl.) 
198. 

Instractions  as  to  manslaughter  on  mutual 
combat  held  misleading.— State  y.  Vance 
(Wash.)  84. 

Where  a  homicide  was  committed  with  an 
iron  cigar  cutter,  the  question  whether  it  was 
a  deadly  weapon  was  for  the  jnry. — State  t. 
Anderson  (Wash.)  104. 

In  a  prosecution  for  murder,  where  defend- 
ant claimed  self-defense,  instructions  as  to  self- 
defense  held  erroneous,  because  requiring  the 
jury  to  find  a  real,  and  not  an  apparent,  dan- 
ger.—State  V.  Ellis  (Wash.)  903. 

In  a  prosecution  for  murder,  an  Instruction  de- 
fining murder  in  the  second  degree  held  not  erro- 
neous.—Downing  V.  Sute  (Wyo.)  833. 

S   5.    Appeal  and  error. 

Where  a  dying  declaration  is  offered  in  evi- 
dence, it  is  not  error  to  refuse  to  allow  defendant 
at  that  time  to  show  the  incompetency  of  the  wit- 
ness; such  opportunity  being  thereafter  given. — 
State  v.  Wilmbusse  (Idaho)  &49. 

Where,  after  an  examination  of  the  entire 
record,  it  appears  that  the  defendant  in  the 
murder  prosecution  had  a  fair  and  impartial 
trial,  and  that  no  material  error  was  committed, 
and  the  verdict  seems  to  be  amply  sustained  by 
the   evidence,   the  court   will   not  disturb  the 
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verdict  or  judgmeut  below.— New  v.  Territory 
(Okl.)  198. 

Where  a  defendant  was  conripted  of  mtirder  in 
the  second  degree,  the  ca»e  will  not  be  reversed 
for  erroneous  instructions  as  to  murder  in  the 
flrrt  degree.— Downing  t.  State  (Wyo.)  833. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE.  . 

See  "Divorce." 

Competency  as  witnesses,  see  "Witnesses,"  |  1. 
Rights  of  surviTor,  see  "Executors  aud  Admin- 
istrators," §  5. 

I   1.    DirablUtlea  and  prlTUeses  of  cov- 
erture. 

Husband  heU  not  relieved  from  liability  for 
wife's  tort  by  the  statutes  as  to  her  separate 
property.— Henley  v.  Wilson  (Cal.)  21. 

i  2.    Wife'a  separate  estate. 

In  suit  on  note  of  husband  and  wife.  Cir. 
Code,  {{  158,  2235,  Iteld  not  applicable.— Farm- 
ers' &  Merchants'  Bank  v.  Shorb  (Cal.)  771. 

i  3.     Aetions. 

In  an  action  on  a  note  and  mortgage  of  a  hus- 
band and  wife,  the  evidence  held  to  sustain  a 
finding  that  the  wife  executed  the  note  and 
mortgage  freely  and  voluntarily.- Farmers'  & 
Merchants'  Bank  v.  Shorb  (OaL)  771. 

Under  Mills'  Ann.  St.  8S  3009.  3012,  3020, 
instruction  allowing  married  woman  to  recover 
for  impairment  of  ability  to  do  manual  la- 
bor held  error,  in  the  absence  of  evidence  that 
she  earned  anything  therefrom.— Denver  &  B. 
G.  B.  Co.  T.  Young  (Colo.  Sup.)  688. 

Under  Mills'  Ann.  St.  U  3009,  3012,  3020, 
an  instruction  allowing  married  woman  to  re- 
cover for  impairment  of  ability  to  do  house- 
work held  error.— Denver  &  B.  Q.  R.  Co.  v. 
Young  (Colo.  Sup.)  088. 

I  4.     Conunniiltr  property. 

Widow's  renunciation  df  her  community  prop- 
erty rights  in  order  to  take  under  her  hus- 
band's will  held  void. — In  re  VVickersham's  Es- 
tate (Cal.)  1076. 

Under  Code  Civ.  Proc.  8  1452,  the  heirs  of  a 
deceased  wife  held  entitled  to  prosecute  an  ap- 
peal from  an  order  obtained  by  the  executors 
of  the  husband  for  the  sale  of  community  prop- 
erty under  a  power  in  the  husband's  will.— In 
re  Wickersham's  Estate  ((3al.)  1079. 


HYPOTHETICAL  QUESTIONS. 

See  "Evidence,"  §  9. 

IDEM  SONANS. 

See  "Name*." 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING 'OBLIGATION  OF  CON- 
TRACT. 

See  "Constltational  Law,"  |  2. 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error,"  U  9-U. 
Of  verdict,  see  "Trial,"  |  6.  •"•■-*• 
Of  witness,  see  "Witnesses,"  {  8. 

IMPLIED  CONTRACTS. 

See  "Account  Stated";  "Money  Lent":  •^oo- 
ey  Received";  "Use  and  Occupation";  •'Work 
and  Labor." 

IMPRISONMENT. 

See  "Ball." 

Kscape  of  prisoner,  see  "Escape." 

Habeas  corpus,  see  "Habeas  (5orpo«,* 

IMPROVEMENTS. 

Liens,  see  "Mechanics'  Liens." 
Public  improvements,  see  "Monicipal  Corpora- 
tiouB,"  §  5. 

IMPUTED  NEGLIGENCE. 

See  "Negligence,"  $  8. 

INCORPORATION. 

See  "Corporations,"  f  1;    "Municipal  CSorDora> 

tions,"  11. 
Of  association,  see  "Associationa." 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  |  2. 
On  premises  demised,  see  "Landlord  and  Ten- 
ant," 5  2. 


On   appeal  from   an  order  of  sale  of  com- 1  On  property  exempt  from  execution,  see  "Ki- 
munity  property  under  a  power  in  the  husband's  |     emptions,"  |  2. 
will,  on  the  ground  that  wife's  interest  in  the 

property  was  erroneously  included,  the  execu-  INDPIUMITY 

tors  of  the   husband   could   not   represent  the  iliutmni  i  i. 

wife's  estate.— In  re  Wickersham's  Estate  (Cal.) 
1079.  I 


A  wife's  interest  in  community  property  is 
adversely  affected  by  a  sale  thereof  under  a 
power  in  her  husband's  will.— In  re  Wicker- 
sham's Estate  (Cal.)  1079. 

An  executor's  return  of  sale  of  community 
property  under  a  power  in  the  husband's  will 
held  defective.  —  In  re  Wickersham's  Estate 
(Cal.)  1079. 

i  5.     Entiolas  and  alienatlnK. 

In  an  action  by  a  husbaud  for  alienating  the 
nffeotions  of  his  wife,  it  is  error  to  reject  evi- 
dence of  the  wife's  declarations  to  third  persons 
Erevious  to  such  alienation  as  to  the  state  of 
er  feelings  towards  both  parties.— Roesner  t. 
Darrah  (Ivan.)  597. 


See  "Guaranty";    "Principal  aud  Surety.'* 
Against     mechanic's     lien,     see     "Mechanus' 
Liens,"  {  1. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  {  & 

INDEX. 

Of  record  on  appeal,  see  "Appeal  and  Bhror,** 
8$  9-11. 


INDICTMENT  AND  INFORMATION. 

names,  aee  "Orim- 
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For  particular  offenses. 

See  "Burriary."  $  2;    "Embezzlement";    "Es- 
Miwi":   ^'Forjjery" ;    "Homicide,"  |  2;  "Lar- 


cape  .  .     .    . 

ceuy,"  i  2;  "Perjury,"  g  1; 


'Robbery." 


(   1.    Requisites  and  snffloienoy  of  aeen- 
■atlon. 

An  indictment  Itetd  to  make  a  positive  aver- 
ment, and  not  a  mere  recital,  notwitlistandine 
08e  of  word  "whereas."— People  r.  Bnuis  (Cal.) 
M. 

Under  Pen.  Code,  §iS  055,  959,  subd.  5,  infor- 
mation chargine  burglar.r  on  or  about  a  cer- 
tain dny,  and  iUed  two  ^ays  later,  held  suffi- 
cient, notwithstanding  section  951.— People  v. 
.Miller  (Cal.)  735. 

An  indictment  for  murder  held  safflcient,  un- 
der Mills'  Ann.  St.  {  1433.— Cremar  t.  People 
(Colo.  Sup.)  415. 

An  indictment  for  murder  held  not  defective 
for  not  alleging  deceased  was  a  human  being.— 
Cremar  v.  People  (Colo.  Sup.)  415. 

An  information  in  the  language  of  the  stat- 
ute (Laws  1890,  c.  452).  charging  defendant 
with  driving  sheep  into  the  state  in  violation 
of  such  law,  held  sufficient,  though  criminal  in- 
tent was  not  averred.— State  v.  Keller  (Idaho) 
1061. 

Where  a  complaint  alleged  that  plaintiffs 
maintiiined  a  nuisance  in  a  place  where  liquors 
were  kept  for  sale,  or  where  persons  were  per- 
mitted to  resort  to  drink  liquor,  or  where  intox- 
icating liquors  were  kept  for  delivery  in  viola- 
tion of  law,  in  the  language  of  Gen.  St.  1901,  | 
2493,  the  complaint  is  insufficient,  as  the  sev- 
eral acts  enumerated,  in  the  section  must  be 
charged  cumulatively  by  the  conjunction  "and," 
and  not  by  the  disjunctive  "or."— State  v.  Seeg- 
er  (Kan.)  599. 

.\n  indictment  against  a  sheriff  for  misde- 
meanor in  office  held  insnffleieut  for  failing  to 
allege  of  what  county  he  was  sheriff. — State  v. 
Daniels  (Kan.)  635. 

{    2.    Joinder    of    parties,    offenses,    and 
oonnta,  dnplioitr,  and  election. 

Where,  in  a  prosecution  for  rape,  the  indict- 
ment contained  two  counts  relating  to  the  same 
transaction,  concerning  the  same  defendant,  it 
was  within  the  discretion  of  the  court  to  grant 
or  refuse  a  motion  compelling  the  state  to  elect. 
— Bigcraft  v.  People  (Colo.  Sup.)  417. 

An  information  charging  larceny  by  bailee  held 
not  bad  for  duplicity.— -State  v.  Humphreys  (Or.) 

The  commission  in  a  continuous  transaction 
of  several  of  the  offenses  designated  in  the  stat- 
ute relating  to  forgery  constitutes  a  single  of- 
fense, and  may  be  charged  as  such  without 
ipnderinB  the  indictment  duplicitous.— State  T. 
Newton  (Wash.)  31. 

Several  offenses  charged  in  an  indictment  for 
forgery  held  sufficiently  connected  in  point  of 
time  to  prevent  the  indictment  from  being  du- 
plicitous.- State  v.  Newton   (Wash.)  31. 
t 
$    3.    Amendment. 

Where  defendant  alleges  that  his  name  is 
other  than  that  used  in  the  information  against 
him,  and  declares  bis  real  name,  and  the  court 
firders  it  to  be  stibstituted.  it  is  not  essential 
that  the  information  should  be  amended. — State 
r.  Pipes  (Kan.)  363. 

§   4.     Waiver  of  defeets  and  objeetlons, 
and  alder  hj  Terdiet. 

In  an  information  charging  murder,  a  de- 
scription of  the  weapon  used  as  "an  iron  in- 
strument then  and  there  a  deadly  weapon"  is 
good  against  an  objection  made  after  verdict. 
— State  V.  Anderson  (Wash.)  104. 


INDORSEMENT. 

Of  bill   of  exchange  or  promissory  note,  see 

"Bills  and  Notes,'^  H  4,  6. 
Of    witnesses   on   information,    see    "CrimiiuU' 

Law,"  ^  10. 

INFANTS. 

Sec  "Guardian  and  Ward." 

Contributory  negligence  on  part  of  children,  see 

"Negligence,"  }  3. 
(Custody  and  support  on  divorce  of  parents,  see 

"Divorce,"  |  4. 
Sale  of  liquor  to,  see  "Intoxicating  liquors," 

INFORMATION. 

Criminal  accusation,  see  "Indictment  and  In- 
formation." 

INJUNCTION. 

Restraining  foreclosure  of  diattel  mortgage,  see 
"Chattel  Mortgages,"  |  4. 

f   1.    Hatnre  and  cronnds  in  ceneral. 

Ix>ss  sustained  by  parent  by  reason  of  a 
change  in  school  books  held  too  infinitesimal  to 
entitle  him  to  relief  in  equity.— Tanner  t.  Nel- 
son (Utah)  984. 

One  who  had  contracted  with  state  board  of 
education  as  to  school  books,  under  Laws  1897, 
c.  118,  p.  356,  held  not  entitled  to  injunction 
against  action  of  county  board  of  education, 
taken  under  Laws  Bx.  Seas.  1901,  p.  8,  c.  5,  in 
changing  book  in  one  grade.— Rand,  McNally 
&  Co.  V.  Hartranft  (Wash.)  77. 

i   2.    Sabjects  of  protection  and  relief. 

The  district  court  in  equity  has  power  to  en- 
join public  officers  from  expending  public  funds 
at  an  unauthorized  place  or  for  an  ananthorized 
purpose.- Board  of  Education  of  Territory  t. 
Territory  (Okl.)  702. 

Injunction  restraining  the  use  of  machinery  ca- 
pable of  pumping  more  than  an  allowed  quantity 
of  water  held  to  be  plaintiff's  only  remedy,  where 
he  could  not  otherwise  ascertain  whether  he 
was  being  injured.— Salem  Flouring  Mills  Co.  v. 
Lord  (Or.)  832. 

Acts  of  a  convention  provided  for  by  Rev. 
St.  g;  1854,  1855,  1859,  for  the  adoption  of  a 
change  of  school  books,  held  not  judicial  in 
character,  so  as  to  preclude  a  person  injured  by 
such  acts  from  enjoining  the  execution  of  its 
determination.— Tanner  v.  Nelson  (Utah)  984. 

i  3.     Violation  and  punishment. 

Affidavit  for  contempt  in  disobeying  an  in- 
junction held  insufficient,  in  not  showing  the 
gerson's  connection  with  the  injunction  suit — 
tate  V.  Peterson  (Wash.)  71. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  i  1. 

IN  REM. 

.Judgment,  see  "Judgment,"  {  12. 

INSANITY. 

As  defense  to  crime,  see  "Crhniual  Law,"  {  2. 

INSOLVENCY. 

See   "Assignments   for   Benefit   of   Oeditors"; 

"Bankruptcy." 
Of  bank,  see  "Banks  and  Banking,"  |  1. 
Of  decedent,  see  "Executors  and  Administra- 
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f  1.  Prooeedlnca  for  d««lar«tiait  of  !!>• 
uoVreney  mud  snrrendor  or  seUnre 
of  property. 

The  question  of  insolvency  is  one  of  fact — 
Rosario  StraiU  Paclung  Co.  t.  Sunset  Pack- 
ing Co.  (Wash.)  252. 

INSPECTION. 

T*utj  of  master  to  Inspect  appliances,  mo  "Maa- 
tcr  and  Swrant,"  |  4. 

INSTRUCTIONS. 

lu  civil  actions,  see  'Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{  14;    "Homicide,"  {  4. 

INSURANCE. 

Taxation  of  foreign  lusurance  corporation,  see 
"Taxation,"  {  1. 

f   1.    iBsnnuHie  aceats  and  brokers. 

A  local  insurance  agent  held  to  have  cause  of 
action  for  breach  of  the  company's  agreement, 
if  it  retired  from  business  there,  to  allow  him 
to  reiusore  tlie  business  or  cancel  the  policies 
at  pro  rata  rates.— Appelman  t.  Broadway  Ins. 
Co.  (Colo.  App.)  451. 

f  2.  AaslcaaieBt  or  otker  iraaafer  of 
polloy. 

The  trustee  of  a  fire  policy,  assigned  as  col- 
lateral, held  not  bonnd  by  an  agreement  be- 
tween the  owner  and  the  company  as  to  the 
amount  of  the  loss. — Scottish  Umon  &  Nat. 
Ins.  Co.  T.  Field  (Colo.  App.)  148. 

f  3.  AToldaaee  of  pcUey  tor  mlarepre- 
••Btatloai  fmod,  or  breseh  of 
^rarraatT  or  eonditlaa. 

Contract  for  iufmrance  in  a  fraternal  society 
«aB8traed,  and  held,  that  the  validity  of  the  eon- 
tract  depeuds  upon  the  truthfulness  of  the  an- 
swers iu  application,  and  not  on  their  material- 
ity.—Hoover  V.  Royal  Neighbors  of  America 
(Kan.)  595. 

i  4.  Forfeiture  of  poUey  for  breaoh  of 
premlasory  irarraaty,  eoToaast, 
or  oondltioB  snbseaneat. 

Contention  that  life  policy  was  in  force  at 
death  of  insured  therein  held  of  no  merit. — 
Brown  v.  Mutual  Reserve  Fund  Life  Ass'n 
(Cal.)  187. 

Under  Civ.  Code,  {  2608,  insored'a  failure 
to  audit  his  books  and  accounts  daring  four 
days  of  his  absence  from  the  city  held  a 
breach  of  warranty  exempting  an  insurer  from 
liability  on  an  indemnity  policy.— Young  T.  Pa- 
cific Surety  Co.  (Cal.)  OCO. 


i  6. 


Estoppel,    waiver,     or    acreemeats 
alfeotlne   rlcbt   to   avoid   or  for- 


feit policy. 

A  forfeiture  of  an  insurance  policy  by  a 
change  of  title  of  the  property  held  not  waived. 
— Cottom  T.  National  Fire  Ins.  Co.  (Kan.)  357. 

INTENT. 

Criminal,    see    "Criminal    Law,"    |    1;     "Lar- 
ceny." i  1. 
Fraudulent,  see  "Fraodnlent  CJonveyances,"  { 1. 

INTEREST. 

See  "Usnry." 

On  legacies,  see  "Wills,"  §  7. 

t   1.     Riehts  aad  liablUtles  la  seaeriO. 

Under  Civ.  Code.  H  1014,  interest  htld  not  to 
have  run  on  sum  paid  for  taxes  under  protest 
until  judgment  for  taxpayer  in  suit  to  recov- 


er, when  it  ran  on  the  judgment  at  legal  rate. 
— Columbia  S.tv.  Bank  v.  Los  Angeles  County 
(Cal.)   308. 

Under  Hill's  Ann.  Laws,  i  1772.  a  public 
officer,  depositing  funds  in  bank  which  after- 
wards becomes  insolvent,  held  not  entitled  to 
interest  until  he  has  reimbursed  the  pnblic 
treasury.  —  Baker  v.  Williams  &  England 
Banking  Co.  (Or.)  711;  Ladd  v.  GUtner,  Id.; 
Same  v.  Baker,  Id. 

Evidence  in  proceeding  for  allowance  of  in- 
terest on  claim  for  public  funds  deposited  in 
insolvent  bank  held  insufficient  to  show  that 
claimant,  a  public  officer,  had  reimbursed  the 
public  treasury. — Baker  v.  Williams  &  Eng- 
land Banking  Co.  (Or.)  711;  Ladd  t.  GUtner, 
Id.;   Same  v.  Baker,  Id. 

Ex  parte  order  allowing  claims  against  in- 
solvent bank  held  not  a  jndgment,  within  HilPs 
Ann.  Laws,  §  SUSl,  so  as  to  determine  the 
right  to  interest  on  such  claims. — Baker  v.  Wil- 
liams &  England  Banking  CSo.  (OrO  711; 
Ladd  V.  Giltner,  Id.;   Same  v.  Baker,  Id. 

I  2.     Bate. 

The  provisions  of  the  county  government  act 
held  to  relate  to  interest  on  county  warrants, 
and  to  have  no  application  to  the  rate  of  in- 
terest on  judgments  against  a  county.— Colum- 
bia Sav.  Bank  v.  Los  Angeles  County  (CaL) 
308. 

{  3.    Tbmo  aad  eoaipatatloa. 

Interest  on  a  judgment  held  not  snspended  by 
appeal,  writ  of  error,  or  certiorari,  when  there 
is  an  affirmance. — Columbia  Sar.  Bank  v.  Los 
Angeles  County  (Cal.)  308. 

Under  Hill's  Ann.  Laws,  i  3587,  caU  de- 
positors held  entitled  to  interest  on  their 
claims  against  insolvent  bank  from  the  time  of 
allowance  thereof. — Baker  v.  Williams  &  BSng- 
land  Banking  Co.  (Or.)  711;  Ladd  t.  Giltner, 
Id.;  Same  v.  Baker,  Id. 

{  4.    Keegiery. 

Public  funds  deposited  in  insolvent  bank  win 
be  presumed,  in  a  proceeding  for  the  allowance 
of  interest  on  the  dahn,  to  have  retained  their 
character.— Baker  v.  Williams  &  England 
Banking  Co.  (Or.)  711;  Ladd  v.  Giltner,  Id.; 
Same  v.  Bakw,  Id. 

Burden  of  proof  held  to  be  on  pablie  offlcen. 
seeking  to  recover  interMt  on  claim  for  public 
funds  deposited  in  insolvent  bank,  to  show  re- 
imbursement of  pnblic  treasury. — Baker  ▼.  Wil- 
liams &  England  Banking  Co.  (Or.)  711;  Ladd 
V.  Giltner,  Id.;   Same  t.  Baker,  Id. 

INTERLOCUTORY  JUDGMENT. 

.Appealability,  see  "Appeal  and  EIrror,"  |  S. 
Review  ou  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  1 15. 

INTERNATIONAL  LAW. 

See  "AUens." 

INTERPLEADER. 

I   1.    RlKht  to  laterpleader. 

In  an  action  of  interpleader  under  BaUIngo's 
Ann.  Codes  &  St.  f§  4843-^845,  it  is  not  nec- 
essary for  plaintiff  to  allege  or  show  tliat  be 
has  been  sued  or  threatened  with  snit,  or  that 
he  is  iu  danger  of  having  judgment  rendered 
against  him  twice  for  the  same  property. — ^Daol- 
ton  V.  Stuart  (Wash.)  1096. 

I  2.    Prooeedlacs  aad  reUef. 

A  complaint  in  an  action  of  interpleader  ex- 
amiued  aud  held  sufficient— Daulton  t.  Stuart 
(Wash.)   1090. 
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INTERROGATORIES. 


T»  jury,  «ee  "Trial,"  f  6. 

INTOXICATING  LIQUORS. 

t   I.    CoaatltiitioBallty  of  aots  and  ordl- 
nsmce*. 

Gen.  St.  1901,  i  2493,  dedaring  places  where 
intoxicating  liquors  are  manufactured,  sold, 
or  given  away  in  violation  of  law,  and  all  prop- 
ecty  iwed  in  maintaiainj;  anch  places,  to  be 
common  naisances,  held  coustitutioiial.  —  Mc- 
Maous  V.  State  (Kan.)  TOO. 

f  X.     Offeaaes. 

Evidence  hctd  to  sustain  conviction  for  illegal- 
ly selling  liquor.— State  v.  Cohen  (Kan.)  eOO. 

Under  Hill**  Ann.  Laws,  i  1913,  hdd,  that  a 
sale  of  liquor  to  a  minor  was  an  offense  within 
tke  statute,  though  the  sdler  honestly  believed 
that  tt«  waa  an  adult— SUte  ▼.  OnUey  (Or.)  385. 

Act  Feb.  20,  1891  (Laws  Or.  1801,  p.  79), 
Jteld  not  to  so  modify  Hill's  Ann.  Laws,  S  1913, 
that  a  sale  of  liquor  to  a  minor  is  not  an 
offense  if  seller  does  not  know  of  the  minor- 
ity of  purchaser.— State  v.  GuUey  (Or.)  885. 

S   3.    Orlatiaal  psoaaewtlaaa. 

On  a  trial  vnder  €kn.  St.  1901.  t  2463.  tor 
fcaeping  a  liquor  nuisance,  defendant  may  be 
pwusbed  by  nae  and  imprisonment,  though  the 
place  has  been  abated.— State  t.  Lee  (Kan.)  695^ 

I   4.    Searclies,  selsiurea,  and  forf«ltiwes. 

Where  Uqnora  or  other  property  used  in 
a  saloon  are  seized  under  a  warrant  issued 
acaiast  the  keeper  of  such  place,  proceedings 
to  condemn  and  destroy  such  property  may  be 
had  before  the  trial  of  the  person  so  charged.— 
McManns  t.  State  (Kan.)  700. 

INVENTORY. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," I  3. 

IRRIGATION. 

S«e  "Water*  and  Water  <3ourses,"  f  7. 
Tazatioa  of  irrigation  ditches,  see  "TSzatloii," 
8  !• 

ISSUES. 

la  drU  actions,  see  "Pleading,"  |  9. 

JAPANESE. 

CUgiMlity  to  natoralixation,  see  "Aliens,"  f  L 

JOINDER. 

Of  causes  of  action,  sde  "Action,"  |  2. 
Of  offenses  in  indictment,  see  "Indictment  and 
Information,"  {  2. 

JOINT-STOCK  COMPANIES. 

See  "Association*." 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Courts";    "Justices  of  the  Peace." 
Conduct  of,  see  "Criminal  Law,"  g  11. 
Muudamns  to  judge,  see  "Mandumus,"  I  2. 


i  1.    Appelataaent,     qnaUfloatloa,     and 
tenor  e. 

The  term  of  office  of  judge  of  the  superior 
court  held  fixed  by  Const,  art.  6,  {  6,  and  not 
affectod  by  Pol.  (jode,  I  879.— People  v.  Camp- 
bell (Cal.)  918. 

Const,  art.  4,  {  2,  anthorlzing  increase  of 
number  of  judges  of  supreme  court  from  time 
to  time,  A«i<(  not  violated  by  Laws  1901,  p. 
345,  increasing  the  number  for  a  definite  time 
only.— State  v.  McBride  (Wash.)  25. 

Const,  art.  4,  {  3,  providing  the  terms  of  office 
of  judges  of  supreme  court  elected,  held  not 
infringed  by  Laws  1901,  p.  345,  providing  for 
an  additional  number  of  judges  for  a  definite 
time,  to  be  appointed. — State  y.  McBride 
(Wash.)  25. 

I   2.    Riclita,  power*,  dntle*,  and  UaMl- 
Itle*. 

Const,  art.  C,  S  12,  held  to  authorize  a  judge 
of  one  judicial  district  to  request  a  judge  of  an- 
other district  to  hold  court  in  bis  district,  with- 
out regard  to  the  ability  or  disability  of  the 
requesting  judge.— Bigcraft  v.  State  (Colo.  Sup.) 
417. 

Under  Mills'  Ann.  St  p.  5C5.  {  1901,  held. 
ttiat  a  county  jndge  was  not  entitled  to  a  fea 
in  a  misdemeanor  case  in  which  the  district 
attorney  had  entered  a  nolle  prosequi— Board 
of  0>m'rs  of  Qarfield  County  v.  Beardsley 
(Colo.  A  pp.)  156. 

A  county  judge  was  not  entitled  to  compen- 
sation from  the  county  for  defending  in  the 
district  court  the  jurisdiction  of  the  county 
court  in  misdemeanor  cases. — Board  of  Om'n 
of  Garfield  County  v.  Beardsley  (Colo.  App.) 
155. 

JUDGMENT. 

Enforcement  by  creditors'  suit,  see  "Oredlton' 

Suit" 
Interest  on,  see  "Interest,"  {{  1,  2. 
Review,  see  "Appeal  and  ErrM. 

I       In  particular  dvU  odAoM  or  proeeedikngt. 
See  "Replevin,"  {  3;    "Specific  Performance," 

s  a 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  §  21. 

To  enforce  water  rights,  see  "Waters  and  Wa- 
ter Courses,"  S  7. 

To  establish  and  enforce  right  of  exemption, 
see  "Exemptions,"  {  3. 

I   1.    Katnre  aad  essential*  In  ceneral. 

A  judgment  in  action  on  a  life  policy,  the 
sole  issue  being  as  to  misrein-esentations  in  its 
procurement  ntld  not  supported  by  the  plead- 
ings.—Denver  Life  Ins.  Co.  v.  Budninm  (C!olo. 
App.)   1002. 

Under  Code  Civ.  Proc.  I  86,  the  joinder  of  one 
as  defendant  who  has  no  adverse  interest,  and 
service  of  process  in  the  county  of  the  action, 
will  not  give  jurisdiction  of  the  real  defendant 
served  in  another  county. — New  EHue  Springs 
Milling  Oo.  v.  De  Witt  (Kan.)  647. 

§   2.    On  eonaeat.  offer,  or  adn>ls*lon. 

Under  Code  Civ.  Proc.  §  582,  stipulations  by 
defendants  for  the  taking  of  judgment  against 
them  are  of  no  avail,  where  they  are  entered 
after  the  expiration  of  three  years  from  the 
commencement  of  the  action.--Grant  v.  Mc- 
Arthur  (Cal.)  88. 

I   3.     By  defanH. 

Code,  §1  62,  168,  held  not  to  require  proof  of 
the  due  execution  of  a  mortgage  sought  to  be 
foreclosed  as  a  condition  precedent  to  judgment 
on  defendant's  default  for  failure  to  plead.— 
Downing  North  Denver  Land  Co.  v.  Bums 
(Colo.  Sup.)  413. 

Where  plaintiff  fails  to  amend  a  complaint 
after  leave  given,  and  is  in  default,  tlie  court 
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must  dismiss  the  case  on  motion  of  defendant.— 
Lasswell  v.  Kitt  (N.  M.)  5«1. 

A  default  \r\l\  not  be  set  aside,  unless  for 
good  cause  shown.— Lrfisswell  v.  Kitt  (N.  M.) 
5«1. 

I   4.     Ob  trial  of  Issues. 

That  leave  was  granted  to  amend  a  com- 
plaint to  conform  to  the  proof,  without  setting 
aside  a  motion  in  arrest  for  insufficiency  of 
the  complaint,  which  had  been  conditionally 
KUKtained,  held  not  error.— Johnson  t.  Johnson 
<Colo.  Sup.)  692. 

A  decree  held  to  depart  from  the  findings. — 
Croke  v.  American  Nat.  Bank  (Colo.  App.) 
22a. 

That  part  of  a  nunc  two  tunc  order  of  a 
court  which  attempted  to  make  a  judgment 
take  effect  as  of  another  date  thau  the  one  on 
which  it  is  shown  to  have  been  rendered  held 
to  be  surplusage.— Barthrop  y.  Tucker  (Wash.) 
126. 

It  is  not  error  for  the  court  to  sign  a  judg- 
ment on  the  same  day  it  renders  its  opinion, 
without  giving  notice  to  plaintiff. — ^White  Crest 
Canning  Co.  y.  Sims  (Wash.)  1003. 

A  plaintiff,  who  had  not  moved  for  a  dismissal 
without  prejudice  under  Rev.  St  {  37S5,  held  not 
in  position  to  assert  himself  surprised  by  judg- 
ment on  the  merits.— Houtz  v.  Board  of  Com'rs 
of  Uinta  County  (Wyo.)  »10. 

§  5.     Amendmeat,     oorreotloii,     and    re- 
Tleir  in  same  eonrt. 

Where  the  fiudings  In  a  replevin  action  enti- 
tled the  plaintiff  to  a  judgment  in  the  alternative, 
but  through  neglect  or  omission  such  a  judgment 
was  not  entered,  plaintiff  may  file  a  motion  to 
correct  the  judRment  at  any  time  within  three 
years  after  rendition.— First  State  Bank  v.  Ste- 
venson (Kan.)  875. 

t  6.     Openlnc  or  vaoatinc* 

Where  a  judgment  is  Toid  on  its  face,  plain- 
tiff conld  not  maintain  a  suit  in  equity  to  set 
it  aside,  having  an  adequate  remedy  at  law.— 
Hoover  t.  Bartlett  (Or.)  878. 

{  7.     Eqnltable  relief. 

A  returu  of  service  of  summons,  stating  that 
the  summons  was  served  by  delivering  and 
leaving,  without  stating  what  was  delivered 
and  left,  raises  a  presumption  that  tt  was  prop- 
erly served,  and  hence  a  judgment  founded 
thereon  will  not  be  disturbed  on  account  of 
such  omission. — ^Northwesteru  &  Pacific  Hy- 
potheek  Bank  T.  Ridpath  (Wash.)  139. 

i  8.     Collateral  attack. 

A  party  is  not  concluded  by  the  decision  of 
the  court  proceeding  without  jurisdlctiou  of  the 
subject-matter.— Ewing  v.  Mallison  (Kan.)  369. 

Where  answer  of  defendant  averred  that  one 
not  a  party  bad  an  interest,  and  the  journal  en- 
try of  judgment  recited  an  appearance  by  him 
and  an  order  as  to  his  interest,  but  the  record 
showed  no  pleadings  by  him  nor  notice  of  pro- 
cess served,  it  will  be  presumed,  as  against  a 
collateral  attack  on  the  judgment,  that  he  made 
a  voluntary  appearance.  —  National  Bank  of 
America  v.  Home  Security  Co.  (Kan.)  646. 

A  cross-complaint,  filed  in  an  action  to  quiet 
title  based  on  sale  under  foreclosure,  held  to  be 
an  attack  on  the  judgment  in  such  proceedings. 
— Northwestern  &  Pacific  Hypotheek  Bank  v. 
Ridpath  (Wash.)  139. 

i  9.     MerKer  and  bar  of  oa«aea  of  aotlom 
and  defenses. 

A  plea  of  res  judicata  is  effective,  where  there 
is  an  identity  of  the  subject-matter  and  of  the 
parties. — Lindauer  Mercantile  Co.  v.  Boyd  (N. 
Si.)  568. 

8  lO.    OonolnsiTeness   of   adjudication. 

In  an  action  to  recover  rent,  mUl,  the  defense 
was  res  judicata.— Dixon  v.  Caster  (Kan.)  S71. 


Order  of  court  allowing  claims  against  ia- 
solrent  bank  construed,  and  held  not  res  judi- 
cata of  right  to  interest  thereon. — Baker  v, 
Williams  &  England  Banking  Co.  (Or.)  711; 
Ladd  V.  Giltner,  Id.;    Same  v.  Baker,  Id. 

A  decree  holding  certain  land  to  be  partner- 
ship property  held  not  conclusive  on  the  ques- 
tion whether  it  could  be  made  liable  for  cer- 
tain partnership  debts.- Adams  t.  Church  (Or.) 
1037. 

i  11.   Xden. 

Under  Civ.  Code,  {  1341,  and  section  14, 
subd.  2,  and  Code  Civ.  Proc.  i  671,  a  jodc- 
ment  against  a  devisee  of  an  undivided  half  m- 
terest  in  land  hdd  to  be  a  lien  on  such  interest. 
— Martinovich  v.  Marslcano  (Cal.)  459. 

{12.  Jndsments  In  vent. 

Shares  of  stock  in  defendant  domestic  eo^ 
poration,  claimed  by  plaintiff  under  contract 
with  defendant  T,  on  whom  there  was  only 
constructive  service,  held  within  the  dominioB 
of  the  court,  so  that  it  could  decree  their  4it- 
livery  to  plaintiff.— Jennings  v.  Rocky  Bar  GM 
Min.  Co.  (Wash.)  136. 

{13.   Snspension,  enforeenient,  nmd  ro» 
▼ival. 

Under  Civ.  Code,  H  534-536,  where  16  days 
intervened  between  the  service  of  notice  and 
the  hearing  of  application  to  render  a  judg- 
ment, it  was  sufficient. — Kansas  &  T.  Coal  CJo. 
T.  Carey  (Kan.)  589. 

Under  Ballinger's  Ann.  Codes  ft  St  i  6132, 
in  the  absence  of  any  revival,  •  judgment,  aft- 
er five  years  from  rendition,  is  nnenforoeaUe 
by  execution  sale,  though  the  execntioa  was 
taken  out  in  the  five  years.— Hardin  t.  Day 
(Wash.)  118. 

The  date  of  pronouncing  jndgmmt  held  to 
be  date  of  its  rendition,  so  that  a  proceeding  to 
revive  it,  under  2  Hill's  Code,  {{  462,  463, 
brought  within  six  years  from  diate  of  its  sigit- 
ing,  but  more  than  six  years  from  date  of  pro- 
nouncement, was  not  within  the  prescribed 
time  limits.— Barthrop  t.  Tucker  (Wash.)  120. 

{14.   PaTment,  satlsf  notion,  mers«r,  and 
disoharse. 

An  agreement  between  creditors  held  not  to 
amount  to  a  satisfaction  of  a  judgment  held  by 
one  of  them  against  the  debtor.— Crotsar  t. 
Lamont  (Colo.  App.)  695. 

{15.  Actions  on  Jndcments. 

An  action  can  be  brought  on  a  domestic  Jndc- 
ment  to  recover  a  second  judgment  thereon,  if 
begun  before  the  first  jiidgment  heaunes  dor- 
mant—Treat V.  Wilson  (Kan.)  803. 

While  an  action  is  pending  on  judgment  there 
Is  BO  necessity  to  issue  an  execution  on  sndi  jndc- 
ment,  nor  to  obtain  a  revivor  of  it  to  piesore 
the  cause  of  action.— Treat  v.  Wilson  (Kan.)  896. 

{16.   Plcadins    and   CTldence    of    Jnd«» 
ment  as  estopnel  or  defense. 

Filling  up  of  certain  portion  of  an  irrigatioa 
ditch  held  not  in  contempt  of  a  certain  decree. 
— Wishon  v.  Superior  Court  of  Tulare  County 
(Cal.)  1007. 

A  plea  of  res  judicata,  showing  the  pleadings, 
findings  of  fact,  conclusions  of  law,  and  judgment 
in  the  former  action,  requires  no  further  allega- 
tions to  show  the  issues  and  their  determinatioB. 
—Dixon  V.  Caster  (Kan.)  871. 

JUDICIAL  POWER. 

See  "Constitutional  Law,"  (  1. 

JUDICIAL  SALES. 

On  execution,  see  "Execution,"  ^X      i 
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iURISDICTION. 

Effect  of  appearance,  see  "Appearance." 
"Want  of,  as  ground  for  collateral   attack  on 
judgment,  see  "Judgment,"  i  8. 

JurtsdictUm  ofparticular  aeUona  or  proceedings. 

See  "Forcible  Entry  and  Detainer,"  $  1;  "Quo 
Warranto,"  f  2. 

Condemnation  proceedings,  see  "Bmineot  Do- 
main," I  3. 

-Criminal    prosecutions,    see    "Criminal    Iaw," 

-J  3- 

Blection  contest,  see  "Elections,"  f  4. 

JttrtMHction  cif  particular  avitjecta. 
Decedents'  estates,  see  "Executors  and  Admin* 
istrators,"  {  2. 

^>ecialittri<d<ction«. 

See  'Equity."  8  1. 

Appellate  jurisdiction,  see  "Appeal  and  Brror," 

§  2;    "Criminal  Law,"  t  19. 
Justices*  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  §  1. 
Particular  courts,  see  "Courts." 

JURY. 

Custody  and  conduct,  see  "Criminal  Law,"  { 

16;   "Trial,"  {  5. 
Instructions  in  civil  actions,  see  "Trial,"  |  4. 
Instructions     in     criminal     prosecutions,     see 

"Criminal  Law,"  $  14. 
Qoestions  for  jury  in  civil  actions,  see  "Trial," 

5  3. 
Voestions  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law,"  |  13. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  J  3. 
Verdict  in  civil  actions,  see  "Trial,"  {  6. 
Verdict  in  criminal  prosecntion-s,  see  "Criminal 

Law,"  {{  10-16. 

I    1.    RIkM  to  trial  by  J1U7. 

Defendant  held  not  entitled  to  a  Jury  trial  In 
au  action  under  Code  Civ.  Proc.  i  1310,  to  de- 
termine an  adverse  claim  to  a  mining  property. 
— Montana  Ore  Purchasing  Co.  v.  Boston  &  M. 
Consol.  Copper  &  Silver  Mln.  Co.  (Mont.)  1114. 

Under  2  Balliuger's  Ann.  Codes  &  St.  {  4967, 
there  should  be  trial  by  jury  in  a  proceeding 
against  an  administrator  by  his  successor  for 
possession  of  property,  title  to  which  is  put  in 
issue.— In  re  Murphy's  Estate  (Wash.)  107; 
Filley  v.  Murphy,  Id. 

Bill  of  Kigbts,  i  10,  securing  right  of  trial 
by  an  impartial  jury  of  the  county,  held  not 
violated  by  Kev.  St.  1890,  8  3346,  authorizing 
jury  list  of  those  whom  the  jury  commission- 
ers "believe"  to  be  qualified,  or  by  section 
3358,  authorizing  jury  panel  for  term,  when 
exhausted,  to  be  completed  from  those  on  jury 
lint  living  within  five  miles  of  the  courtliouse. — 
State  V.  Bolln  (Wyo.)  1. 

f  2.     BammonlnK,  attendameei  dlsoharg;*, 
and  oompensatloB. 

That  jury  panel  was  summoned  by  sheriff 
held  no  objection  to  it.— State  v.  Vance  (Wash.) 
34. 

Provisions  of  Rev.  St.  1890,  {  3387  et  seq., 
as  to  duty  of  assessor  to  enter  on  assessment 
roll  information  as  to  qualifications  of  jurors, 
held  directory.— State  v.  Bolln  (Wyo.)  1. 

A  jury  list  not  made  up  substantially  as  re- 
quirwl  by  Kev.  St.  1899,  8  3346,  held  invalid. 
—State  V.  Bolln  (Wyo.)  1. 

Jnrv  commis.<!ioners,  though  having  met  as 
provided  by  Rev.  St.  1899,  8  334.,,  not  having 
made  a  valid  list,  may  be  re<|uired  to  meet 
again.— State  v.  Bolln  (Wyo.)  1. 


8  3«     Competeaoy  of  Jurors,   oltalleases, 
*      and  objections. 

Jnrors  held  disqualified.- People  v.  Cebulla 
(Oal.)  181. 

Defendant,  by  simply  denying  a  challenge, 
held  to  waive  objection  that  it  did  not  state  tne 
ground  thereof.— People  v.  Cebulla  (Cal.)  181. 

State  by  waiving  peremptory  challenge  held 
not  to  lose  it  as  to  jurors  thereafter  called  into 
the  box.— State  v.  Vance  (Wash.)  34. 

Under  Balliuger's  Ann.  Codes  &  St.  8  6802  et 
seq.,  it  was  the  duty  of  the  proeecnting  attor- 
ney to  inform  the  court  that  one  whose  name 
was  indorsed  on  the  information  as  a  witness, 
and  who  was  also  drawn  as  a  juror,  possessed 
knowledge  of  material  facts.— State  ▼.  Stents 
(Wash.)  241. 

Testimony  of  a  witness  who  had  been  drawn 
as  a  juror  in  a  criminal  case  held  to  show  knowl- 
edge of  material  controverted  facts,  so  that  it 
was  error  to  refuse  a  challenge  for  cause,  under 
Balliuger's  Ann.  Codes  &  St.  8  5001,  and  Const 
art.  1,  {  22.— State  v,  Stentz  (Wash.)  241. 

JUSTICES  OF  THE  PEACE. 

Jurisdiction  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  3;   "Gaming,"  §2. 

I  1.     CItU  Jnrisdlotlon  and  authority. 

A  justice  of  the  peace  held  to  have  jurisdic- 
tion of  an  action  by  a  stockholder  to  recover 
a  penalty  prescribed  by  3  Mills'  Ann.  St.  §  508. 
for  refusal  to  permit  stockholders  to  examine 
books  of  the  company.— Dwyer  ▼.  Smelter  City 
State  Bank  of  Durango  (Colo.  Snp.)  323. 

An  action  for  damages  by  trespassing  animals, 
brought  under  Comp.  Laws,  88  780,  781,  is  not 
an  equity  proceedmg,  so  as  to  give  the  district 
court  jurisdiction.— Dangberg  v.  Buhenstroth 
(Nev.)  320. 

8  2.    Beriew  of  prooeedlnss. 

On  an  appeal  from  a  justice  on  qaestions  of 
both  law  and  fact,  the  cause  is  to  be  tried  de 
novo,  and  a  judgmeut  on  motion  affirming  the 
judgment  of  the  justice  is  error.— Swinehart  v. 
Focatello  Meat  &  Produce  Co.  (Idaho)  1051. 

KNOWLEDGE. 

Effect  of  ignorance  of  cause  of  action  on  lim- 
itation, see  "Limitation  of  Actions,"  |  2. 

LACHES. 

In  rescission  of  contract  of  sale,  see  "Vendor 
and  Purchaser,"  S  2. 

LANDLORD  AND  TENANT. 

See  "Use  and  Occupation." 

8    1.    Terms  for  years. 

Notice  given  by  a  landlord  to  a  tenant  held 
sufficient  to  terminate  the  tenancy  and  entitle 
the  landlord  to  maintain  unlawful  detainer. — 
Ivory  V.  Brown  (Cal.)  657. 

8    2.    Premises,  and  enjoyment  and  «•• 
thereof. 

Lessees  held  not  entitled  to  hold  their  landlord 
for  gas  and  water  bills  overdue  when  they  took 
possession.— Hobson  v.  Silva  (Cal.)  619. 

}  3.     Rent  and  advances. 

Where  condition  in  original  lease  was  not  in- 
corporated in  an  amended  lease,  held,  under  the 
facts,  that  it  might  be  assumed  that  it  had 
been  complied  with.— Hobson  v.  Silva  (Cal.)  619. 

Coustrnction  of  lease  making  lessees  who  had 
surrendered  possession  liable  only  for  all  ren- 
tal which  had  then  matured  held  not  prejudicial 
to  them.-Hobson  v.  Silva  (Cal.)  019. 
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§   4.    Re-entry   anil   reeovery  of  poaaea- 
■ton  by  lamdlord. 

The  right  of  re-eutry  by  a  landlord  on  three 
days'  uotire,  referred  to  in  Civ.  Code,  §  T91,  is 
the  right  given  on  some  default  of  the  tenant 
during  the  term  of  the  leasp,  and  not  the  right 
of  entry  wliere  the  lease  for  a  fixed  term  has 
expired— Earl  Orchard  Co.  v.  Fava  (Cal.)  1073.  I 

In  an  action  of  unla-wfnl  detainer  brought  I 
against  a  tenant  holding  over  after  the  expira-  j 
tion  of  his  lease,  under  Code  Civ.  Proc.  §  1161.  i 
snbd.  1,  the  three  days'  notice  to  terminate  a  . 
tenancy  at  will  required  by  subdivision  2  is  not  • 
required  to  be  shown. — ^Earl  Orchard  Co.  t.  i 
Fava  (Cnl.)  1073. 

Where   a  notice   by  landlord   to   tenant  one  : 
week  after  expiration  of  the  lease,  to  surrender 
possession,    was   handed   to    tenant's   wife   and  [ 
read  to  him  by  her  the  same  day,  the  service 
was  Bufilcient  thongh   no   copy  was  mailed   to  i 
him.— Earl  Orchard  Co.  v.  Fava  (Cal.)  1073. 

Where,  on  the  expiration  of  a  lease  of  prem- 
ises owned  by  two  tenants  in  common,  one  of 
the  co-tenants,  who  with  the  knowledge  of  the 
lessee  was  acting  for  both,  signed  aud  served  a 
notice  to  the  lessee  to  smTender  possessiou,  the 
notice  was  sufllcieut.— Earl  Orchard  Co.  v.  Fava 
«Cal.)  1073. 

In  a  notice  given  by  an  authorized  agent,  it 
is  immaterial  whether  he  signs  his  name  fol- 
lowed b.v  "agent  for"  his  principal,  or  signs 
his  principal's  name  followed  by  his  own  name 
as  ''agent."— Earl  Orchard  Co.  v.  Fava  (Cal.) 
1073. 

Where  a  tenant  on  the  expiration  of  his  lease 
is  explicitly  informed  by  the  landlord  in  writ- 
ing and  verbally  that  the  lease  will  not  be 
renewed,  the  notice  is  sufficient. — Earl  Orchard 
Co.  V.  Fava  (Cal.)  1073. 

A  complaint  in  unlawful  detainer  against  « 
teuant  holding  over  after  the  expiration  of  his 
lease  held  sufScient  to  show  that  be  was  In  pos- 
spsaion  without  the  consent  of  the  landlord.— 
Earl  Orchard  Ck).  v.  Fava  (Cal.)  1073. 

Granting  of  an  amendment  to  a  complaint  to 
conform  to  the  proof,  in  an  action  of  unlawful 
detainer,  pending  a  motion  for  nonsuit  because 
of  the  variance.  heM  not  error,— Earl  Orchard 
<3o.  T.  Fava  (Cal.)  1073. 

LANDS. 

See  "PubUc  Lands." 

LAPSE. 

Of  time  as  terminating  co-tenancy,  see  "Ten- 
ancy in  Common,"  $  1. 

LARCENY. 

See  "Embezzlement";    "Bobbery." 
Of  grain  by  warehousemen,  see   "Warehouse- 
men." 

I   1.    Offensea    ami  roaponalbllity  there- 
for. 

On'trial  for  larceny,  held  error  to  instruct  that 
if  defendant,  aa  a  trespasser,  took  the  prop- 
erty described,  not  intending  to  steal  it.  and 
afterwards  feloniously  appropriated  the  name, 
such  taking  constituted  larceny.— ijtate  ▼.  Riggs 
(Idaho)  Oil. 

The  fact  that  one  accused  of  larceny  secored 
possession  of  the  property  with  the  owner's 
oouiient  is  not  conclusive  of  his  innocence,  but 
the  question  of  the  iutent  with  which  the  poa- 
sesbion  was  secured  governs.— State  v.  Meldrum 
(Or.)  5-JO. 

I  8.     Proaeentloii  and  pnnlahaaent. 

It  is  error  to  refuse  an  iusti-uction  that,  if 
defendant  had  no  felonious  intent  to  steal  the 


property  when  he  took  it,  he  must  be  acquitted, 
even  if  he  subsequently  conceived  such  intent. — 
iSUte  v.  Uiggs  (Idaho)  ^7. 

Where  the  evidence  fails  to  show  any  feloni- 
ous intent  when  accused  took  the  property,  it 
is  insufficient  on  which  to  base  a.  verdict  of 
grand  larocny. — State  v.  Riggs  (Idaho)  947. 

On  prosecution  for  larceny,  refusal  to  in- 
struct that,  if  possession  was  reasonably  ex- 
plained, the  presumption  of  guilt  arising  there- 
from was  overcome,  held  not  error. — State  v. 
SaUy  (Or.)  390. 

Where  the  defense  for  larceny  was  tkat  de- 
fendant believed  the  property  to  belong  to  hi^ 
father,  an  instruction  that  the  comTersion  to  his 
own  use  of  property  not  bis  own  was  the  gi^t 
of  the  offense  held  not  erroneous,  in  o(HU>ecti(ia 
with  other  instructions. — State  v.  Sally  (Or.) 
396. 

iipquested  instruction,  on  prosecution  for  lar- 
ceny, relative  to  materiality  of  defendant's  ott 
in  changing  brand  on  stolen  animal,  held  snlfl- 
ciently  covered  by  charge  given. — State  v.  MH- 
drum  (Or.)  526. 

Evidence  in  larceny  prosecution  held  to  render 
<inestion  of  felonious  mtent  at  time  of  taking 
one  for  the  jury.— State  v.  Meldrum  (Or.)  o2«;. 

Au  information  charging  larceny  by  iMiilee,  un- 
der Hill's  Ann.  Laws,  §  1771,  held  not  defective 
because  of  the  use  of  "or,"  instead  of  "and,"  in 
a  certain  allegation. — State  v.  Humphreys  (Or.i 
S24. 

An  information  charging  larceny  by  bailee  f«r 
hire  held  not  defective  tor  failing  to  aver  a  pay- 
ment to  the  tiailee  for  his  care  of  the  property 
nr  a  tender  therefor. — State  v.  Humphreys  (Or.) 
S24. 

An  instruction  on  possession  of  recently  stolen 
property  held  objectionable  for  failure  to  linnt 
such  possession  to  the  unexplained  possasaion.— 
Robei-ts  T.  State  (Wyo.)  803. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Error,"  H 

15-20. 
On  new  trial  after  remand  by  appellate  court, 

see  "Appeal  aud  Error,"  |  21. 
Previous  decision  in  same  caae,  see  "Gonrta,"  i 

27. 

LAW  OF  THE  ROAD. 

See  "Highways,"  i  4. 

LAWS. 

Presumptions  aa  to  lawa  of  other  atataa,  wet 
"Evidence,"  §  1, 

LEADING  QUESTIONS. 

See  "Witnesses,"  {  2. 

LEASES. 

See  'landlord  and  Tenant." 

LEGACIES. 

See  "Wills." 

LEGISLATURE 

See  "States,"  {  1. 

LEGITIMACY. 

See  "Bastards."  |  1. 
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LETTERS  PATENT. 

For  public  lands,  see  "Mines  and   Minerals," 

LEVY. 

Of  attachment,  see  "Attachment,"  i  4. 

LIBEL  AND  SLANDER. 

f    1.    Words    and    *ots    »otloB»ble,  Mid 
liability   therefor. 

Charging  a  couocilman  with  accepting  a  bribe 
iu  a  purchase  by  the  city  held  slanderoos, 
tliOQgh  tlie  mayor  consummated  the  purchase 
after  expiration  of  the  councilman's  term. — 
Jarman  t.  Rea  (Cal.)  216. 

Special  damages  need  not  be  alleged  or  prov- 
ed, vrhere  words  spoken  in  connection  with  the 
indncempnt  impute  to  one  the  taking  of  a  bribe. 
-^Tarman  v.  Rea  (Cal.)  216. 

I   8.    PrlTlleKe(l     eommnaloatloas,     and 
nallee  th«r«lm. 

There  is  no  privilege  of  imputing  a  crime  to  a 
candidate  for  office.— Jarman  v.  Rea  (Cal.)  216. 

I  3.     AetloBS. 

There  being  evidence  of  gross  negliecace  in 
publishing  a  libel,  an  instruction  excluding  ex- 
emplary damages  ia  error.— Tomer  v.  Hearst 
(Cal.)  18. 

An  instruction  authorizing  the  jury  in  its  dis- 
cretion to  give  no  more  than  nominal  damage." 
held  error.— Turner  v.  Hearst  (Cal.)  18. 

Persons  to  whom  words,  slanderous  in  con- 
nection with  the  inducement,  were  spoken,  may 
state  how  they  understood  them.— Jai-man  v. 
Rea  (Cal.)  216. 

LICENSES. 

Injuries  to  licensees,  sec  "Railroads,"  {  2. 
License  tax   on   attorneys,  see  "Attorney  and 

Client,"  {  1. 
To  fish,  see  "Fish." 

I    1.    For  ooonpatiens   and  prlTileses. 

A  provision  of  an  ordinance  creating  a  rem- 
edy to  collect  a  license  tax  is  repealed  by  the 
repeal  of  the  provision  impoRing  the  tax.--City 
of  Sonera  v.  Curtin  (Cal.)  074. 

An  ordinance  providing  for  the  licensing  of 
business  for  the  purposes  of  regulation  and  rev- 
enue hdd  repealed  by  Act  March  23.  10<)1  (St. 
1901,  p.  635;  PoL  (3ode,  {  3366).— Town  of 
Santa  Monica  t.  Guidinger  (Cal.)  732. 

LIENS. 

Effect  of  proceedings  in  bankruptcy,  aee 
"Bankruptcy,"  i  2. 

Uena  acquired  by  particular  remetUet  or  pro- 
ceedings. 

See  "Judgment,"  «  11;   "Taxation,"  {  4. 

Particular  clatsea  (tf  liens. 

See  "Attorney  and  Client,"  {  3;  "Mechanics' 
Liens." 

Mortgage,  see  "Chattel  Mortgages,"  |  8;  "Mort- 
gages." I  1. 

Of  agister,  see  "Animals." 

Of  warehousemen,  see  "Warehoosemen." 

On  logs,  see  "Logs  and  Logging." 

Pledge,  see  "Fledges." 

LIFE  ESTATES. 

Creation  by  will,  see  "Wills,"  S  6. 


LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

Particular  octtons  or  prooeeMnga. 
See  "Trover  and  Conversion,"  {  1. 
For  causing  death,  see  "Death,"  |  1. 
Against  surviving  partners,  see  "Partnerahlp," 

«  2. 
Criminal    proeecutions,    see    "Criminal    Law," 

15. 
Foreclosure,  see  "Mortgages,"  (  4. 
For  price  of  land,  see  "Vendor  and  Purchaser," 

i  5. 

i   1.    Statutes  of  llmitatien. 

Code  Civ.  Proc.  §  338,  providing  that  an  ac- 
tion for  relief  on  the  ground  of  frand  or  mis- 
take shall  be  brought  within  three  years,  held 
to  have  no  application  to  .the  case  at  bar.— 
Kenney  v.  Parks  (Cal.)  656. 

A  complaint  hfld  to  state  a  cause  of  action 
for  relief  on  the  ground  of  fraud,  which,  by 
Code  Civ.  Proc.  §  338,  subd.  4,  is  barred  in 
three  years.— Murphy  v.  Crowley  (Cal.)  1024. 

i   2.     Compntatioa  of  period  of  Uaslta^ 
tion. 

Code  Civ.  Proc.  §  355,  held  to  permit,  after 
reversal,  a  new  action  of  any  kind  having  for 
its  result  the  same  relief. — Kenney  v.  Parks 
(Cal.)  55t!. 

Transaction  between  co-makers  of  a  note  heU 
not  to  have  amounted  to  a  loan,  but  that  the 
cause  of  action  iu  favor  of  the  one  who  paid 
the  note  and  against  the  other  did  not  arise  un- 
til such  payment. — T>eonard  v.  Leonard  (Cal.) 
1071. 

A  party  who  wrongfully  conceals  material 
facts,  and  prevents  a  discovery  of  the  fact  that 
a  cause  of  action  has  accrued  against  him,  is 
not  allowed  to  set  up  the  statute  of  limitations. 
—Atchison,  T.  &  8.  F.  Ry.  Co.  v.  Atchison 
Grain  Co.  (Kan.)  933. 

bi  order  to  prevent  the  running  of  limitations, 
under  Comp.  Laws  18i>7,  {  2021,  the  defendant 
must  be  a  resident  of  the  territory  when  the 
cause  of  action  accrues  and  depart  therefrom.^ 
Lindauer  Mercantile  Co.  v.  Boyd  (N.  M.)  568. 

Where  plaintiff's  orchard  and  crops  are  in- 
jured during  successive  years  by  the  poisonous 
fumes  from  a  smelter,  he  may  recover  for  dam- 
ages accruing  within  two  years  of  the  time  the 
action  is  brought,  on  the  ground  of  a  contin- 
uing nuisance.— Sterrett  v.  Northport  Mining  & 
Smelting  Co.  (Wash.)  2CC. 

An  action  for  damages  resulting  from  poi- 
sonous  fumes  thrown  off  by  a  smelter  is  not 
barred  by  Ballinger's  Ann.  Codes  &  St  f  4805, 
nntll  two  years  from  the  time  the  damage  ac- 
tually occurs,  though  the  smelter  was  in  opera- 
tion before.— Sterrett  v.  Northport  Mining  & 
Smelting  Co.  (Wash.)  2G6. 

i  3.    Acknowledement,      now      proaslso, 
and   part   payment. 

A  creditor  cannot  prevent  the  ninning  of 
limitations  by  the  arbitrary  allowance  of  a 
credit  of  which  his  debtor  had  no  knowledgo 
and  to  which  he  had  not  given  assent. — Atchi- 
son, T.  &  S.  F.  Ry.  Co.  T.  Atchison  Graii* 
Co.  (Kan.)  933. 

LIMITATION  OF  LIABILITY. 

Of  carrier,  see  "Carriers,"  {  L 

LIQUIDATED  DAMAGES. 

Bee  "Damages,"  §  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors."  j 
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US  PENDENS. 

A  finding  that  a  deed  and  lis  pendens  were 
ffied  at  a  certain  time  and  duly  recorded  held 
not  to  be  erroneous,  though  it  did  not  appear 
that  they  were  recorded  before  the  persons  to 
be  affected  with  constructive  notice  thereby 
iiad  talcen  the  title  under  which  they  claim.— 
Bigelow  T.  Brewer  (Wash.)  120. 

In  an  action  to  quiet  title,  evidence  consid- 
ered, and  held  sufficient  to  support  a  finding 
that  a  deed  was  uot  made  in  good  faith.— Bige- 
low T.  Brewer  (Wash.)  129. 

LIVE  STOCK. 

Ininries  from  operation  of  railroads,  see  "Ball- 
roads,"  i  2. 

LOANS. 

fiecovery  of  money  loaned,  see  "Money  Lent." 

LOCATION. 

m,  see   "Mines 

LOGS  AND  LOGGING. 

Under  Ballinger's  Ann.  Oodes  &  St  IS  5030, 
6031.  as  amended  by  Sess.  Laws  1893,  p.  10, 
and  Sess.  Laws  1896,  p.  175,  {  1,  one  who  had 
performed  labor  on  logs  held  entitled  to  file  a 
lien  ou  lumber  manufactured  therefrom.— Bob- 
ins  T.  Paolaon  (Wash.)  1113. 

LUMBER. 

43ee  "Logs  and  Logging." 

MACHINERY. 

Dangerous  machinery,  see  "Neg:ligence,**  |  1. 
Liability  of  wnployei 
and  Servant,"  {  4. 


•Of  mining  claim,  see   "Mines  and   Minerals," 
1  1* 


of  Mupioyer  for  defects,  see  "Master 
rvant,"  {  4. 
Production  and  use  of  electricity,  see  "Blec- 
trlcity." 

MALICE. 

Bvldence  admissible  to  show,  in  homicide  prose- 
cntion,  see  "Homicide,"  {  3. 

MALICIOUS  PROSECUTION. 

J   1.    Aetlons. 

A  complaint  in  an  action  for  malicious  prose- 
cution held  to  state  sufficient  facts. — Lord  r. 
Guyot  (Colo.  Sup.)  683. 

In  an  action  for  malicious  prosecution,  it  is 
-competent  to  show  defendant's  financial  staad- 
ing  and  ability  to  respond  to  judgment. — Lord 
▼.  Ouyot  (Colo.  Sap.)  G8S. 

In  an  action  for  malicious  prosecution,  cer- 
tain evidence  held  admissible  on  the  issne  of 
damages.- Lord  v.  Ouyot  (Colo.  Sup.)  683. 

MALPRACTICE. 

Liability  of  employer  for  malpractice  of  sur- 
geon treating  employ^,  see  "Master  and  Serv- 
ant." {  2. 

MANDAMUS. 

i   1.    Hatnre  »nd   Kronnds  la  geaeral. 

The  writ  of  mandate  will  not  issue  where 
there  is  a  plain  remedy  in  the  ordinary  course 
of  law.— Williams  v.  Bagnelle  (Cal.)  1058. 

A  school  teacher  held  not  entitled  to  manda- 
mus to  compel  superintendent  of  schools  to  is- 


sue a  salary  requisition;  pl.iintiff  not  having 
pursued  her  remedy  under  Pol.  Code.  tit.  3,  art 
12,  {  1609.— Williams  v.  Bagnelle  (Cal.)  1068. 

A  soldier  discharged  from  a  veterans'  home 
for  violation  of  its  rules  held  not  entitled  to 
mandamus  to  compel  his  readmission  withoot 
previous  demand  and  refusal  thereof. — ^WlisoD 
V.  Board  of  Directors  of  Veterans'  Home  (CaL) 
1059. 

Mandamus  is  granted  only  to  require  the  per- 
son to  whom  it  is  issued  to  perform  some  act 
which  the  law  enjoins  as  a  duty. — Sharpless  v. 
Buckles  (Kan.)  886. 

Writ  of  mandate  held  to  be  an  appropriate 
remedy  to  compel  a  steno^apher  to  furnish  a 
transcript  of  his  notes,  as  required  by  Code  Civ. 
Proc.  I  373.— State  v.  Ledwidge  (Mont.)  511. 

A  writ  of  supervisory  control  will  not  be 
granted  to  correct  alleged  errors  in  the  de- 
cisions of  a  trial  court  that  a  complaint  does 
not  state  a  cause  of  action,  and  sustaining  ob- 
jections to  the  introduction  of  evidence,  dis- 
chargiug  the  jury,  and  entering  judgment  for 
defendant. — State  v.  District  Court  of  Second 
Judicial  Uist.  for  Silver  Bow  County  (Moat) 
»8t. 

I  2.     Subjeots  and  parposes  of  relief. 

A  school  teacher  held,  under  (3ode  Civ.  Proc 
I  1085,  not  entitled  to  mandamus  to  compel 
superintendent  of  scliools  to  issne  a  salary 
requisition;  the  facts  uot  showing  any  oblitn- 
tion  on  the  superintendent,  under  Code  Civ. 
Proc  I  1543,  to  issue  such  requisition. — Wil- 
liams V.  Bagnelle  (Cal.)  1068. 

Under  Mills'  Ann.  Code,  {  307,  where  mort- 
gaged land  was  sold  for  taxes  assessed  against 
It  and  the  owner's  personal  property,  held,  tliat 
mandamus  will  uot  lie  to  compel  the  county 
treasure  to  accept  the  amount  of  the  tax 
chargeable  against  the  land  and  issue  a  cer- 
tificate of  redemption.— Station  v.  People  (Cola 
App.)  157. 

Mandamna  will  not  lie  to  require  a  cotmty  can- 
vassing board  to  recanvass  returns  and  exclude 
certain  votes,  because  returned  under  a  law  that 
is  claimed  to  be  unconstitutional.— Sharpless  v. 
Bnckles  (Kan.)  886. 

A  decision  of  a  trial  court  that  a  complaint 
in  suit  does  not  state  a  cause  of  action  will 
not  be  corrected  by  mandamus. — State  v.  Dis- 
trict Court  of  Second  Judicial  Dist  for  Silver 
Bow  County  (Mont)  981. 

I  8.     JarisdlotloB,  proeeedlaKs.  aad   re- 
Uef. 

A  petition  for  mandamus  to  compel  the  trus- 
tees of  a  town  to  allow  a  claim  against  the 
same  for  the  sale  of  coal  to  the  town,  and 
order  a  warrant  for  payment,  which  did  not 
allege  an  appropriation  for  the  contract,  as  re- 
quired by  Mills'  Ann.  St.  §§  4447-^449,  held 
insufficient- Board  of  Trustees  of  Town  of 
Montrose  v.  Endner  (Colo.  App.)  152. 

A  motion  to  quash  a  writ  of  mandate,  based 
I  on  grounds  considered  by  the  court  in  the  issu- 
ance of  the  writ,  held  not  to  raise  such  ques- 
tions for   reconsideration. — State   t.    Ledwidge 
(Mont.)  6U. 

Where  a  county  clerk  and  recorder  errone- 
ously refused  to  publish  candidates  of  one  fac- 
tion of  a  political  party  under  the  party  name, 
the  court,  on  mandamus  by  one  of  such  can- 
didates, had  jurisdiction  to  compel  the  publica- 
tion of  all  the  names  of  the  candidates  so  omit- 
ted.—State  V.  Weston  (Mont.)  510. 

Facts  held  to  require  the  denial  of  an  appUc*- 
tion  for  mandamus  to  compel  the  secret.nry  of 
state  to  receive  and  file  relator's  rertifii-ate  of 
nomination  for  the  office  of  district  judji^ — 
State  V.  Chatterton  (Wyo.)  466. 

The  expiration  of  the  term  of  office  of  thr 
district  judge  cannot  be  considered,  on  an  appli- 

Digitized  by  LjOOQ  IC 


INDEX. 


1185 


cation  for  mandamns  b^  another  than  the  in- 
cnmbent  to  compel  the  secretary  of  state  to  ac- 
cept a  certificate  of  nomination  for  that  office.— 
State  ▼.  Cbatterton  (Wyo.)  466. 

A  petition  for  mandamns  to  compel  the  sec- 
retary of  state  to  receive  a  certificate  of  nomina- 
tion reciting  that  it  was  presented  on  the 


day  of  8epteml>er,  1902.  Held  insufficient.— State 
y.  Chatterton  (Wyo.)  466. 

MANDATE. 

See  "Mandamus." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,''  {  21. 

MARK. 

On  ballots,  see  "Elections,"  {  S. 

MARRIAGL 

See  "Divorce." 

MASTER  AND  SERVANT. 


as  to  whether  there  was  in  fact  any  malprac- 
tice.—Sawdey  V.  Spokane  FalU  &  N.  Ry.  Co. 
(Wash.)  972. 

i  8.  Master's  llsblUty  for  Injuries  to 
servant  ^  Nature  and  extent  In 
seneral. 

A  servant  sent  to  assist  in  lacing  a  belt  held 
to  have  commenced  the  work  when  he  reached 
to  take  hold  of  the  belt  so  as  to  establish  suf- 
ficient connertioii  between  defendant's  negli- 
gence and  the  injury.— Orijalva  t.  Southern 
Pac.  Co.  (Cal.)  622. 

{  4.    ^—  Toola,    nuiohlnery,    appllanoes, 
!  and  places  tor  work. 

Where  an  employ^  voluntarily  pnt  himself  in 
a  place  of  danger,  the  employer  is  not  responsi- 
ble for  the  resulting  injury.— George  Fowler, 
Sons  &  Co.  T.  Brooks  (Kan.)  600. 

The  master  held  not  required  to  furnish  the 
best  appliauces.— Duntley  v.  Inman,  Poulsen  & 
Co.  (Or.)  529. 

Under  Ballinger's  Ann.  Codes  &  St.  {  3178. 
the  failure  of  the  owner  of  a  mine  to  fnrni>^h 
props  and  timbers  for  a  workman  held  negli- 
gence.— Green  t.  Western  American  Co.  (Wash.) 
§10. 


See  "Work  and  Labor." 

Employ^  of  municipal  corporations,  see  "Mu- 
nicipal Corporations,"  {  3. 

Operation  of  mines,  see  "Mines  and  Minerals," 
I  3. 

I   1.    The  relation. 

An  employe  held  entitled  to  sue  for  salary 
accrued. — Stone  v.  Bancroft  (Cal.)  1017. 

In  an  action  on  a  contract  to  employ  plain- 
tiff for  one  year,  for  the  season  commencing 
Decembet'  1,  1897,  evidence  as  to  what  con- 
stituted "the  season"  was  admissible.— Johns- 
ton-Woodbury Hat  Co.  ▼.  Lightbody  (Colo. 
App.)  957. 

i  2.  '  Services  and  eonipensatian. 

That  an  employe,   who  was  prevented  from 
performing  services  under  the  contract,  devoted  : 
some  of  his  time  to  other  work,   helii  not  to  i 
preclude  such  employe  from  recovering  his  sal- ' 
ary. — Stone  v.  Bancroft  (CJal.)  1017.         *  I 

Oir.  0>de.  |  1980,  cannot  be  relied  on  as  ft 
defense  to  an  action  by  an  employe  for  sala^ 
unless  pleaded.— Stone  v.  Bancroft  (Oal.)  KM.7. 

Civ.  Ck>de,  {  19S0,  held  not  to  prevent  a  re- 
covery of  monthly  accrned  salary  by  an  em- ' 
ploye  nnder  a  contract  to  run  for  a  period  of 
ton  years. — Stone  v.  Bancroft  (Cal.)  1017. 

(Contract  of  employment  construed  and  held 
that  the  employe  was  entitled  to  recover  salary 
monthly  as  it  accrued.— Stone  v.  Bancroft  (Od.) 
1017. 

In  an  action  against  a  railroad  company  for 
injuries  from  unskillful  treatment  of  an  em- 
ploye by  defendant's  surgeon,  evidence  held 
to  require  submission  of  the  issue  as  to  whether  , 
the  company  contracted  to  treat  employes  for 
all  their  injuries.— Sawdey  v.  Spokane  Falls  & 
N.  By.  Co.  (Wash.)  972. 

Railroad   company   held   estopped,   in   a  suit 
for  malpractice  of  its  surgeon  m  treating  an 
employe,  from  claiming  that  the  treatment  was  | 
charitable.— Sawdey  v.  Spokane  Falls  &  N.  Ry.  ' 
Co.  (Wash.)  972. 

A  corporation,  contracting  to  treat  ite  em- 1 
ployes  for  injuries  received,  held  liable  for  the 
malpractice   of    a    surgeon    employed    by    it. —  ' 
Sawdey  v.  Spokane  Falls  &  N.  Ry.  Co.  (Wash.) 
972. 

In  an   action   by  an   employe   of  a   railroad 
company    for    malpractice   of    a    surgeon    em- 
ployed to  treat  its   injured  employes,  evidence 
held  to  require  submission  to  jury  of  the  issue  I 
.  70P.-76 


An  instruction  as  to  the  duty  of  coal  mine 
operators,  under  Ballinger's  Ann.  Codes  &  St. 
I  3165,  in  ventilating  mine,  held  proper — Cxa- 
recki  y.  Seattle  &  S.  F.  Ry.  &  Nav.  Co.  (Wash.) 
750. 

Master  held  required  to  inspect  and  super- 
vise a  certain  appliance  used  by  his  servants 
as  a  ladder.— Ralph  y.  American  Bridge  Co. 
(Wash.)   1098. 

5  5.     —  Felloir  servant*. 

Coal  mine  operators  held  liable  for  death  of 
miner  from  insufltcient  ventilation,  though  the 
act  of  a  fellow  servant '  concurred  with  theirs 
in  the  result— Cxareckl  v.  Seattle  &  8.  F.  By. 

6  Nav.  Co.  (Wash.)  750. 

An  instruction  as  to  delegation  of  coal  mine 
operator's  duty  to  ventilate  mine  held  proper. — 
Oiarecki  v.  Seattle  &  S.  F.  Ry.  &  Nav.  Co. 
(Wash.)  760. 

In  an  action  against  a  master  for  injuries  to 
servant,  held  plaintiff  could  not  recover  if  mas- 
ter's negligence  did  not  concur  with  negligence 
of  third  parties,  which  contributed  to  the  in- 
jury.—Ralph  y.  American  Bridge  C^.  (Wash.) 
1093. 

A  fireman  who  was  injured  by  a  collision  of 
two  trains  cannot  be  held  a  fellow  servant  of 
either  conductor. — Howe  v.  Northern  Pac.  Ry. 
Co.  (Wash.)  1100. 

Negligence  of  a  fellow  servant  concurring  with 
the  negligence  of  the  master  does  not  excuse 
the  primary  negligence  of  the  master  for  in- 

'nry    to    another    fellow    servant.  —  Howe    v. 

'orthem  Pac.  Ry.  Co.  (Wash.)  1100. 

i  6.     ^^   Risks  assumed  by  servant. 

Plaintiff,  by  proceeding  to  work  on  the  assur- 
ance of  a  fellow  servant  that  it  could  be  done 
safely  without  a  block  and  tackle,  which  the 
superintendent  was  to  send,  held  to  have  an- 
suraed  the  risk.— Floyd  v.  Colorado  Fuel  &  Iron 
Co.  (Colo.  App.)  452. 

Miner  losing  life  in  burning  mine  held  to 
have  assumed  the  risk. — Harvey  v.  Mountain 
Pride  Gold  Min.  Ck).  (Colo.  App.)  1001. 

Where  the  operator  of  a  coal  mine  violates  a 
statute  providing  for  the  furnishing  of  timbers 
to  the  workmen,  and  one  is  injured  thereby,  the 
employer  ainnot  plead  assumption  of  ri.sk. — 
Green  v.  Western  American  Co.  (Wash.)  310. 

An  instruction  as  to  assumption  of  risk  by 
a  coal  miner  held  not  erroneous. — Czarecki  v. 
Seattle  &  S.  F.  Ry.  &  Nav.  Go.  (Wash.)  750. 
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i   7.    ^—  Aotion*. 

Ad  iustrnctioQ  as  to  the  master's  duty  to  fur- 
nish a  safe  place  to  work  held  not  misleading 
for  failure  only  to  require  a  reasonably  safe 
place.— Grijalva  t.  Southern  Pac.  Co.  (Cal.) 
622. 

A  finding  by  a  jury  that  a  servant  had  been 
ordered  by  the  superintendent  to  an  unsafe 
place  held  sustained  by  the  evidence.— Orijalva 
▼.  Southern  Pac.  Co.  (Cal.)  C22. 

A  statement  by  an  injured  servant  while  In 
the  hospitul  held  not  conclusive,  as  against  his 
testimony  at  the  trial  conflicting  therewith.— 
Grijalva  t.  Southern  Pac.  Co.  (Cal.)  622. 

In  an  action  for  injuries  to  a  servflnt  white 
assisting  a  fellow  servant,  a  question  as  to 
what  such  fellow  servant  did  on  other  occasions, 
while  performing  the  anme  work,  held  properly 
excluded.— Grijalva  v.  Southern  Pac.  Co.  (Cal.) 
622. 

Where,  In  an  action  by  a  servant  for  per- 
sonal injuries,  there  was  no  proof  of  culpable 
negligence  of  the  master,  the  court  should  have 
directed  a  verdict  in  his  favor. — George  Fowler, 
Sons  &  Co.  T.  Brooks  (Kan.)  600. 

Mere  proof  of  accident  from  breaking  of  ma- 
chine held  not  evidence  of  negligence  of  master. 
-Duntley  v.  Inman,  Ponlsen  &  Co.  (Or.)  529. 

Testimony  of  one  working  in  a  mill  at  night 
that  he  never  saw  pulleys  therein  tested  held 
not  evidence  that  they  were  not  tested. — Dunt- 
ley V.  Inman,  Poulsen  &  Co.  (Or.)  529. 

Evidence,  in  an  action  by  an  employe  for 
injuries  received,  held  to  support  a  verdict  for 
plaintiff.— Palmqiiist  ▼.  Mine  &  Smelter  Sup- 
ply Co.  (Utah)  994. 

Ejvidence  held  such  as  to  justify  refusal  ot 
nonsuit  in  action  for  death  of  employe  from 
derailment  of  train  from  defective  car  wheels. 
—Roberta  v.  Port  Blakely  Mill  CJo.  (Wash.) 
111. 

In  an  action  by  a  miner  to  recover  for  in- 
juries from  falling  rock,  owing  to  insufficient 
props  and  an  incompetent  pit  boss,  certain  ques- 
tions and  evidence  as  to  such  incompetency,  and 
that  the  mine  owner  should  have  known  tiiere- 
of,  held  competent.— Green  ▼.  Western  Amer- 
ican Co.  (Wash.)  310. 

Evidence  examined  in  an  action  by  a  miner 
for  damages  from  falling  rocks  in  the  mine, 
and  held,  that  the  question  of  his  contributory 
negligence  in  continuing  to  work  after  the  fore- 
man hud  neglected  to  furnish  the  props  called 
for  was  tor  the  jury. — Green  v.  Western  Amer- 
ican Co.  (Wash.)  3l0. 

In  an  action  by  a  miner  to  recover  for  injuries 
from  falling  rock  in  the  mine,  owing  to  insuffi- 
cient props  and  timbers  and  an  incompetent  pit 
boss,  certain  questions  as  to  the  character  of  the 
geological  formation  held  competeut. — Green  y. 
Western  American  Co.  (Wash.)  310. 

In  an  action  by  a  miner  to  recover  for  injuries 
from  falling  rocks,  evidence  of  specific  acts  of 
incompetency  of  the  pit  tmss,  and  that  he  did 
not  have  regard  for  the  lives  of  men  under  his 
charge,  is  adniissible  under  a  general  allegation 
that  he  was  ignorant  and  incompetent.^Green 
V.  Western  American  Co.  (Wash.)  310. 

Testimony  held  pertinent  to  show  notice  to 
coal  mine  operators  of  insunioient  ventilation. 
— C;!areoki  v.  Seattle  &  S.  F.  Ry,  &  Nav.  Co. 
(Wash.)  750. 

In  an  action  for  injuries  to  an  -employe  by 
falling  through  a  hatchway  in  a  ship,  plaintiff 
held  not  guilty  of  contributory  negligence  as  a 
matter  of  law. — Morton  v.  Moran  Bros.  Co. 
(Wash.)  96a 

In  an  action  for  injuries  to  a  servant  by 
falling  through  a  hatchway  in  a  ship,  evi- 
dence  held  to    authorize  a   submission   of  de- 


fendant's  negligence   to  the  jury.— Morton  v. 
Moran  Bros.  Co.  (Wash.)  968. 

In  an  action  against  a  master  for  injuries  t» 
servant,  an  instruction  held  not  misleading.— 
Ralph  V.  American  Bridge  Co.  (Wash.)  1096. 

In  an  action  by  a  fireman  for  injuries  sus- 
tained in  a  collision,  it  was  proper  to  join  with 
the  railroad,  as  parties  defendant,  the  division 
superintendent  and  division  train  dispatcher.— 
Howe  y.  Northern  Pac.  Ry.  Co.  (Wash.)  1100. 

{  8.     UablUtlea    for    lajnrlea    to    tUrd 
persona. 

Where  the  owner  of  a  building  contracted  for 
the  reconstruction  of  a  stairway,  giving  the 
contractor  entire  charge,  the  owner  *«/«  not 
liable  for  negligence  of  such  contractor  or  bis 
servante.— Ijouthan  v.  Hewes  (Cal.)  1065. 

Evidence  held  to  establish  that  negligence  in 
placing  cleats  on  a  stairway  by  which  plaintiff 
was  injured  was  that  of  an  independent  con- 
tractor, and  not  of  the  owner  of  the  building.- 
Ix>uthau  V.  Hewes  (Cal.)  1065. 

Where  reconstruction  of  a  stairway  was  let 
to  an  independent  contractor,  throngh  whose 
negligence  plaintiff  was  injured,  the  owner  of 
building  held  under  no  duty  to  supervise  the 
methods  of  the  contractor.— Xionthan  t.  Hewea 
(Cal.)  1066. 

MATERIALITY. 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  I  a 

MEASURE  OF  DAMAGES. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  {  2. 

MECHANICS'  LIENS. 

I  1.     Indeimiity  acaimst  liens. 

Sureties  on  building  contractor's  bond  keM- 
not  liable  because  the  owner  was  compelled 
to  pay,  in  addition  to  the  contract  price,  the 
amount  of  lieos  filed  by  creditors  of  the  con- 
tractor.—Boas  T.  Malouey  (Cal.)  1004. 

MEETINGS. 

Of  municipal  council,  see  "Municipal  Corpora- 
tions," I  2. 

MEMORANDA. 

Required   by  statute  of  frauds,   see   "Franda, 
Statute  of,"  i  a 

MERGER. 

Of  cause  of  action   in   judgment,   see   *?iidg- 
ment,"  {  9. 

MILEAGE. 

As  part  of  witness'  fees,  see  "Costa,"  |  & 

MINES  AND  MINERALS. 

Mine  owners  as  employers,   see  "Master  and 
Servant."  S|  3-7. 

I  1.     Pnbllo  mineral  Isnda. 

Expense  incurred  in  caring  for  the  property 
on  a  mining  location  cannot  be  included  to  make 
up  the  $100  annual  work  required  to  pre- 
serve the  right  of  the  locators.— Hough  t.  Hunt 
(Cal.)   1039. 

A  complaint  in  an  action  on  an  adverse  daim 
for  a  mining;  location  held  to  sufficiently  tbow 
the  filing  within  the  time  required  by  atatate,. 
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without  an  express  allegatioa  thereof. — ^Pennsyl- 
rania  Min.  Ck>.  v.  Bales  (Colo.  App.)  444. 

Id  the  absence  of  objection  by  demurrer  or 
answer  that  an  adverse  to  a  miuing  location 
and  complaint  were  not  filed  within  the  time 
repaired,  such  objections  are  waived. — Pennsyl- 
Tania  Min.  Co.  ▼.  Bales  (Colo.  App.)  444. 

Where  a  complaint  alleged  the  receipt  and 
filing  of  an  adverse  to  a  mining  location  by  the 
land  oflSce,  it  would  be  presumed  that  the  ad- 
verse was  filed  within  the  time  required  by 
statute.— Pennsylvania  Min.  Co.  v.  Bales  (Colo. 
App.)  444. 

Proceedings  in  regard  to  aecnring  «  patent  to 
mining  propei-ty  held  not  a  ground  of  complaint 
by  a  co-owner,  who  parted  with  his  interest  be- 
fore the  application  was  granted. — Wetzatein  t. 
Largey  (Mont)  717. 

In  actions  to  determine  adverse  claim  to 
patented  mining  claims,  questions  concerning 
conflicting  extralateral  rights  are  similar  to 
those  adjudicated  in  actions  to  determine  ad- 
verse claims  to  surface  right. — Montana  Ore 
Furrhasing  Co.  v.  Bostou  &  M.  Consol.  Copper 
&  Silver  Min.  Co.  (Mont.)  1114. 

Where  it  was  proved  that  plaintiff  had  title 
and  possession  to  land  containing  the  apexes  of 
veins  with  extralateral  rights,  plaintiff  had  t'tle 
and  possession  to  the  veins  on  the  dip  and  strike, 
notwithstanding  the  presumption  in  favor  of  de- 
fendant's title  to  everything  beneath  the  surface. 
— Montana  Ore  Purchasing  C!o.  v.  Boston  ft  M. 
Oonsol.  Copper  ft  Silver  Min.  (3o.  (Mont.)  1114. 

A  defendant  held  not  in  i>ositinn  to  deny  that 
plaintiff  had  discovered  mineral  on  a  mining 
claim. — Yarwood  v.  Johnson  (Wash.)  123. 

*  Where  the  issne  is  whether  a  mining  claim 

had  been  forfeited,  owing  to  a  failure  to  do 
the  required  amount  of  work  on  it  in  a  certain 
year,  and  it  appears  that  the  required  amount 
of  work  was  done,  that  it  does  not  apiiear  that 
all  the  co-owners  did  their  share  Is  immaterial. 
— Yarwood  v.  Johnson  (Wash.)  123. 

Ehrideuce  held  to  show  over  $100  worth  ot 
work  done  in  a  certain  year  on  a  miuing  claim. 
— Yarwood  v.  Johnson  (Wash.)  123. 

Where  $100  worth  of  work  is  done  in  a  cer- 
tain year  on  a  mining  claim  beloueing  to  co- 
owners,  it  is  to  be  presumed,  iu  the  absence 
of  any  showing  to  the  contrary,  that  it  was 
done  by  the  ro-owuers,  or  some  of  them. — 
Yarwood  v.  Johnson  (Wash.)  123. 

f  8.    Title,   ooBTeyanoes,   and   oontraots. 

A  grantee  of  a  mining  claim  having  nntice  of 
AD  adverse  claim  is  not  an  innocent  purchaser 
for  value. — Wetzstein  v.  I^argey  (Mont.)  717. 

In  an  action  to  estal>llsb  title  to  an  interest 
in  a  mining  claim,  the  evidence  examined,  and 
held  to  show  defendant's  title  to  have  been 
based  on  a  deed  executed  prior  to  the  origin 
of  plaintiff's  claim.  —  Wetzstein  v.  Largey 
(Mont.)  717. 

In  au  action  denying  the  execution  of  a  lost 
deed  to  minius  property,  certain  evidence  tend- 
ing to  show  how  the  grantor  regarded  the  claim 
of  defendant's  predecessor  he'd  admissible. — 
Wetzstein  v.  Largey  (Mont)  717. 

Where  the  end  lines  of  a  conveyed  portion 
of  a  mining  claim  were  not  parallel  to  the  end 
lines  of  the  claim  as  patented,  the  grantee's 
extralateral  rights  are  such  only  as  api>ertain 
to  the  poition  of  the  apex  embraced  within  the 
boundaries  of  the  conveyed  poitiuu.  bounded 
by  planes  parallel  with  the  end  lines  as  the 
claim  was  patented. — Montana  Ore  Purchasing 
Co.  T.  Boston  &  M.  Consol.  Copper  &  Silver 
Min.  Co.  (Mont)  1114. 

A  deed  to  a  patented  lode  mining  claim, 
iu  the  absence  of  words  of  express  reservation, 
will  be  presumed  to  convey  extralateral  rights 


as  a  sul>8taDtial  part  of  the  property.— Montana 
Ore  Purchasing  Co.  v.  Boston  &  M.  Consol. 
Copper  &  Silver  Min.  Go.  (Mont)  1114. 

Facts  Md  to  show  that  the  parties  to  a  con- 
tract of  sale  of  a  mining  claim,  to  he  conveyed 
on  final  payment  "by  good  and  sufficient  deed  in 
fee  simple,  contracted  for  su'ch  title  only  as  the 
vendor  had,  which  was  perfect,  except  that  pat- 
ent had  not  issued. — Bash  v.  (Jascade  Min.  <3o. 
(Wash.)  487. 

{  3.    Operation  of  mlnea,  quarries,  and 
wells. 

A  motion  for  judgment  io  favor  of  defend- 
ant, in  action  for  death  by  negligence,  *e/rfprop- 
erly  denied. — Coffeyrille  Mining  &  Oas  Co.  v. 
Carter  (Kan.)  635. 

Laws  1887,  c.  150,  requiring  every  mine  owner 
or  operator  to  employ  a  fire  boss,  held  to  in- 
crease the  duties  of  the  owner  of  mines  as  to  the 
care  to  be  exercised  toword  employes,  and  if  hj 
the  negligence  of  such  fire  boss  an  employe  u 
injured  the  mine  operator  is  liable  therefor. — 
Schmalstieg  v.  Leavenworth  0>al  Co.  (Kan.)  SUS. 

MISREPRESENTATION. 


See  "Fraud." 


MISTAKE. 


Of  fact  as  ground  for  reformation  of  contract, 
see  "Reformation  of  Instruments,"  |  1. 

MODIFICATION. 

Of  contract  see  "Sales,"  |  2. 

MONEY  LENT. 

In  an  action  to  recover  money  loaned,  t  find- 
ing that  the  money  was  loaned  defendant  and 
auother  jointly,  and  that  defendant  promised 
to  repay  the  same,  held  to  support  a  Judgment 
for  plaintiff.— Bacome  v.  Black  (Cal.)  620. 

In  action  for  money  lent,  evidence  of  other 
money  lent  by  plaintiff  to  defendant  held  not 
prejudicial  error.— Bacome  ▼.  Black  (Cal.)  620. 

In  action  for  money  loaned,  a  variance  as  to 
time  of  loan  held  immaterial. — Kitchen  t.  Holmes 
(Or.)  830. 

MONEY  RECEIVED. 

Recovery  of  tax  paid,  see  "Taxation,"  |  S. 

Oimplaint  in  action  for  money  had  and  re- 
ceived held  to  show  that  defendant  had  money 
in  his  hands  belonging  to  plaintiff.— Waite  v. 
Willis  (Or.)   1034. 

In  an  action  for  money  had  and  received  It 
is  not  necessary  that  the  complaint  should 
allege  any  fictitious  promise.— Waite  v.  Willis 
(Or.)  1034. 

MONOPOLIES. 

f   1.    Validity  and  effect  of  sranta. 

Laws  1897,  p.  356,  c.  118,  relating  to  school 
books,  held  not  opposed  to  public  policy  as 
creative  of  a  monopoly.— Rand,  McNaJly  ft  (jq^ 
V.  Uattranft  (Wash.)  77. 

MORTGAGES. 

Of  personal  property,  see  "Chattel  Mortgages." 
Taxation  of,  see  "Taxation,"  {  L 

t  1.     Constrnotloa  and  operation. 

The  taking  of  a  new  note  in  place  of  an  old 
one  held  not  to  have  impaired  the  mortgage  se- 
curing the  same  as  against  subsequent  lieu- 
holders.— First  Nat  Bank  v.  Citizens'  State 
Bank  (Wyo.)  726.  r»r>ialf> 

Digitized  by  VjOOy  It, 


1188 


70  PACIFIC  REPORTElt. 


i  2.     Rights  and  Uabllitie*  of  parties. 

Where  a  mortRageo  is  in  possesnion,  and  fore- 
closure is  barred  liy  limitations,  i-esort  must  be 
bad  to  an  action  to  redeem  from  the  mortgage 
debt— Kelso  t.  Norton  (Kan.)  896. 

Ejectment  will  not  lie  in  a  snit  of  the  heirs  at 
law  of  a  deceased  mortgagor  against  a  mortgagee 
in  possession:  the  mortgage  debt  being  unpaid. — 
Kelso  T.  Norton  (Kan.)  806. 

i  3.     AssiKBiiient  of  mortgaKe  or  debt. 

Where  an  assignment  of  a  mortgage  was  de- 
fective, the  defect  held  cured  subsequently  with 
the  arisignor's  express  consent.— Fidelity  Ins., 
Troat  &  Sate  Deposit  Co.  v.  Nelson  (Wash.) 
961. 

9  4.    Foreoloanre  hj  action. 

Under  stipulation  in  mortgage,  held,  that 
plaintiff  could  hare  personal  judgment  for  at- 
torney's fees. — Luddy  v.  Paykovlch  (Cal.)  177. 

Complaint  in  action  to  foreclose  a  mortgage 
held  to  sutflriently  show  that  the  principal  sum 
cil  the  note  secured  was  due. — Luddy  v.  Pavko- 
vich  (Cal.)  177. 

Sheriff's  deed,  in  pursuance  of  a  certificate 
of  sale  on  foreclosure,  need  not  be  by  an  order 
<tf  court  approving  the  sale. — De  Cunto  v.  John- 
son (Colo.  App.)  955. 

Mortgagor,  who  has  conveyed  his  interest, 
held  not  necessary  party  to  foreclosure.- De 
■Ounto  v.  Johnson  (Colo.  App.)  955. 

Action  in  ejectment  against  purchaser  at  fore- 
closure sale  held  barred  after  five  years  from  re- 
■CDrding  of  sheriff's  deed.  —  Mowry  v.  Howard 
<Kan.)  8(!3. 

Where  notes  are  given  to  one  persou  and  a 
mortgage  to  secure  them  to  another,  the  mort- 
gagee is  a  necessary  party  to  an  action  to  fore- 
close.—Swenney  V.  Hill  (Kan.)  868. 

In  a  foreclosure  suit,  a  demurrer  by  a  party 
not  disclosing  its  interest,  on  the  ground  that  the 
action  was  barred,  held  properly  overruled. — Lin- 
cidn  Mortgage  &  Trust  Co.  t.  Parker  (Kan.) 
8^ 

Where  a  mortgagor  surrenders  possession  to  a 
purchaser  at  a  void  foreclosure  sale,  the  mortga- 
gor will  be  deemed  to  have  waived  his  legal  right 
to  retain  possession,  and  the  purchaser  will  be 
-^nsidered  a  mortgagee  in  possession. — Kelso  ▼. 
Norton  (Kan.)  896. 

Under  Bel.  &  C.  Ann.  Codes  &  St  iS  423-127, 
429,  owner  of  judgment  lien  on  realty,  which 
had  been  subject  to  mortgage  foreclosure,  the 
<firner  of  the  judfmient  being  a  party,  held  not 
^Uitled  to  execution  against  the  premises.— 
Williams  v.  Wilson  (Or.)  1031. 

In  an  action  to  foreclose  a  mortgage,  allega- 
-tions  in  an  answer  of  a  subsequent  lienholder 
hild  not  to  afford  a  basis  for  an  amendment  aft- 
er trial  setting  up  the  statute  of  limitation. — 
First  Nat.  Bank  v.  Citizens'  State  Bank  (Wyo.) 
126. 

In  an  action  to  foreclose  a  mortgage,  an  al- 
legation in  an  answer  of  a  subsequent  lienhold- 
•ejf  held  not  a  good  plea  of  limitations. — First 
JSat  Bank  v.  Citizens'  State  Bank  (Wyo.)  726. 

A  petition  alleging  a  default  in  the  provl- 
«ions  of  a  note  held  to  declare  on  it  rather  than 
^  a  dubious  extension  thereof. — First  Nat 
Bank  v.  Citizens'  State  Bank  (Wyo.)  720. 

An  increase  in  interest  in  a  renewal  note 
orer  the  old  one  held  not  to  be  presumed  on  ap- 
peal in  order  to  overthrow  the  decree  of  the 
lower  court.  —  First  Nat  Bank  t.  Citizens' 
State  Bank  (Wyo.)  726. 

A  clause  in  a  note  that  a  30-day  default  in 
ithe  pa.vment  of  the  interest  should  render  the 
whole  debt  due  held  uot  void. — First  Nat.  Bank 
V.  Citizens'  State  Bank  (Wyo.)  720. 


i  5.     Redemption. 

A  check  delivered  to  the  sheriff,  as  agent  ot 
the  purchaser,  for  the  redemption  of  the  prop- 
erty sold  under  foreclosure,  by  the  agent  of  a 
person  entitled  to  redeem,  held  to  be  the  dieck 
of  the  redemptioner.— Hooker  v.  Burr  (CaL) 
77a 

The  delivery  to  the  sheriff,  by  a  redemptioner 
of  property  sold  uuder  foreclosure,  of  a  check 
for  the  amount  necessary  to  redeem,  held  a 
sufficient  payment.— Hooker  v.  Burr  (Cal.)  778. 

The  payment  of  the  purchase  money  and  1 
per  cent,  per  month,  as  provided  by  Lews  18!)7, 
amending  Code  Civ.  Proc.  {  702,  for  the  re- 
demption of  property  sold  under  foredosxire, 
held  sufflcient,  though  the  mortgage  was  exe- 
cuted before  its  adoption. — ^Hooker  t.  Bnrr 
(Cal.)  778. 

A  judgment  creditor  held  not  entitled  to  re- 
deem from  a  judgment  foreclosing  a  mortgage 
against  his  debtor's  land,  entered  prior  to' adop- 
tion of  Acts  1897,  p.  75,  {  15.— Geddis  t.  Pack- 
wood  (Wash.)  481. 

MOTIONS. 

Arrest  of  judgment  in  civil  actions,  see  "Judg- 
ment," I  4. 

Change  of  venue  in  civil  actions,  see  "Venue," 
i  1. 

Continuance  in  civil  actions,  see  "CJontinnance." 

For  dismiasal  of  appeal,  see  "Appeal  and  Er- 
ror," i  14. 

New  trial  in  dvil  actions,  see  "New  Trial,"  {  Z 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  17. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  §  5.. 

Relating  to  pleadings,  see  "Pleading,"  $  8. 

Striking  out  evidence,  see  "Criminal  Law,"  Si 
10-1& 

Striking  out  evidence,  see  "Trial,"  |  1. 

To  quash  mandamus,  see  "Mandamus,"  |  S. 

To  revive  judgment,  see  "Judgment" 

MUNICIPAL  CORPORATIONS. 

See  "Comities";   "Schools  and  School  DistrictB." 

Injunctions  affecting,  see  "Iniunction,"  |  2. 

Mandamus,  see  "Mandamus,^'  {  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Special  law  altering  limits  of  city,  see  "Stat- 
utes," {  2. 

Street  railroads,  see  "Street  Railroads." 

{   1.    Creation,       alteration,       eztstanee, 
and  dissolution. 

Under  Mills'  Ann.  St.  !S  4364,  4365,  objectors 
to  proceedings  to  incorporate  a  town  Md  not 
entitled  to  inaugurate  a  contest  in  the  coun^ 
court  but  were  only  entitled  to  review  soch 
proceedings  by  quo  warranto.— Velasques  v. 
Zimmerman  (Colo.  Sup.)  419. 

Amendments  to  Seattle  City  Charter,  art 
14,  March  4,  1002,  held  properly  submitted  to  a 
vote  of  the  people.— State  v.  Riplinger  (Wash.) 

74a 

(  S.     Proceedings    of    eonnoil    ar    otbex 
governing  body. 

A  member  of  the  board  of  trustees  of  a  town 
is  entitled  to  vote,  though  he  has  been  elected 
mayor  pro  tern,  and  there  is  no  tie. — Harris  v. 
People  (Colo.  App.)  699. 

i   3.    Officers,  agents,  and  employes. 

Uuder  the  charter  of  San  Francisco,  the 
board  of  education  has  no  implied  power  to 
employ  private  counsel  either  in  place  of  or  to 
assist  the  city  attornpy  to  defend  the  board  in 
a  suit— Denman  v.  Webster  (Cal.)  1063. 

Pol.  CJode,  I  1617,  subds.  7,  20.  do  not  an- 
thorize  a  board  of  education  to^Dpip|i^^^aDsel 
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to  defeod  a  sait  brought  agaiust  anch  board. — 
Denman  t.  Webster  (Cal.)  1063. 

Under  San  Francisco  Charter,  art  16,  t  18, 
en  the  refusal  of  the  cit7  attorney  to  defend 
the  board  of  education  in  a  pending  suit,  the 
board  Is  uot  authorized  to  employ  another  at- 
torney, but  should  notify  the  mayor. — Denman 
T.  Webster  (Cal.)  1063. 

Under  San  Francisco  Charter,  art.  5,  c.  2,  { 
1,  and  article  7,  c.  3,  i  1,  sobd.  3,  it  is  the  duty 
of  the  citjr  attorney  when  required  by  the  board 
of  edncation  to  appear  for  and  defend  such 
board  in  any  suit  brought  against  it.— Denman 
T.  Webster  (Cal.)  10(53. 

The  charter  of  San  Francisco,  in  requirlDg 
the  city  attorney  to  prosecute  and  defend  snits 
by  or  against  the  board  of  education,  does  uot 
impose  any  "school  function"  on  him.— Den- 
man T.  Webster  (Cal.)  1063. 

Under  St  1893,  $  644,  as  amended  by  Act 
March  12,  1897,  and  section  641,  and  under 
the  iacts,  held,  that  an  appointee  as  city  clerk 
was  entitled  to  retain  his  office  until  the  annual 
election  in  1903.— a  first  election  in  1901,  at 
which  his  predecessor  was  chosen,  haTing  been 
held  after  the  time  for  the  regular  annual  elec- 
tion,— and  hence  au  election  to  fill  the  vacancy 
was  Toid.— Wright  v.  Jacobs  (Okl.)  193. 

Under  St  1893,  8  644.  as  amended  by  Act 
March  12,  1897,  and  section  641,  held,  that  one 
elected  mayor  at  a  first  election  held  after 
the  time  for  the  annual  election  in  1901  was. 
in  the  absence  of  ordinance,  entitled  to  hold 
office  until  1903,  though  the  next  annual  elec- 
tion occurred  in  April,  1902.— Territory  v.  Jac- 
obs (Okl.)  197. 

Ordinance  and  contract  for  employment  of 
city  electrician  held  to  violate  charter  provi- 
sion limiting  salaries  of  city's  officers  or  agents. 
— Alden  v.  Campbell  (Wash.)  1094. 

§   4.    Contracts  in  ceneral. 

3  Mills'  Ann.  St.  i  1002d,  subd.  1,  htld  not  to 
confer  jurisdiction  on  the  court  of  appeals  to  re- 
view a  decree  of  the  county  court,  iu  a  special 
statutory  proceeding  providing  for  the  discon- 
nection of  outlyiug  territory  from  cities  or 
towns  (Laws  1901,  p.  386).— Town  of  Fletcher 
V.  Smith  (Colo.  App.)  697. 

I  5.     Pnhlle  laproTemeata. 

Street  Improvement  Act,  $  3.  held  not  to  pre- 
vent a  protest  by  owners  fronting  on  a  block, 
the  remainder  of  the  street  being  improved, 
from  devesting  the  board  of  jurisdiction  to  pro- 
ceed further,  without  a  new  resolution  of  in- 
tention, where  the  objection  is  allowed. — Pa- 
cific Paving  Co.  v.  Sullivan  Estate  Co.  (Cal.) 
86. 

Uuder  Vrooman  Act  i  6  (St  1885,  p  161), 
it  is  not  necessary  that  the  time  for  the  com- 
mencement of  street  work  be  fixed  in  the  con- 
tract therefor,  but  only  that  the  superintendent 
shall,  in  writing  authenticated  by  his  official 
signature,  fix  the  time.— Buckman  v.  Hatch 
(Cal.)  221. 

In  pleading  determination  of  a  board  of  super- 
visors as  to  a  public  improvement,  it  is  not  nec- 
essary to  state  the  facts  conferring  jurisdiction. 
— Buckrann  v.  Hatch  (Cal.)  221. 

Under  Street  Improvement  Act,  {  11  (St  1885, 
p.  156),  heU.  that  one,  whose  appeal  to  the  city 
council  was  from  the  determination  of  the  su- 
perintendent of  streets  that  the  work  on  which  | 
an  assessment  was  based  was  completed,  could 
not  raise  the  question  in  an  action  to  enforce 
the  assessment.— Lambert  v.  Bates  (Cal.)  777.     I 

Proposals  to  perform  street  work  held  to  have  i 
been   publicly  declared   by  the  board  of  super- 
visors,  as  required  by   the  street  improvement  ' 
act.— City  St.  Imp.  Co.  v.  Laird  (Cal.)  916.       | 

Provision  of  St  Imp.  Act,  {  3,  for  objection 
by  abutting  owners,  held  not  to  apply  to  im-  | 
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provement  of  street  crossing.— City  St  Imp.  Oo. 
V.  Laird  (Cal.)  916. 

Adoption  by  board  of  supervisors  of  a  resolu- 
tion  as  to  effect  of  a  certain   objection   to  a 
street  improvement  held  not  to  deprive  it 
jurisdiction.— City  St  Imp.  Co.  v.  Laird    " 
916. 

The  burden  of  proof,  in  an  action  on  assesa- 
ment  for  street  improvement,  as  to  authority 
to  sign  a  contract  for  plaintiff,  held  to  be  on 
defendant— City  St  Imp.  Ca  t.  Laird  (Cal.> 
916. 

Notice  of  street  improvement  held  sufficient. 
—Bates  V.  Twist  (Cal.)  1023. 

Though  several  city  improvements  were  in- 
cluded in  one  resolution  of  intention,  it  was 
not  necessary  to  let  the  contracts  therefor  to 
one  person.— Bates  v.  Twist  (Cal.)  1023. 

Where  curbing  and  sidewalks  were  ordered 
b^  separate  resolutions  of  intention,  that  fact 
did  not  deprive  property  owners  of  the  right  t<^ 
protest  against  the  curbing,  and  an  assess- 
ment including  the  cost  of  both  curbing  and 
sidewalks,  over  such  objection,  was  void.— Gray 
V.  Burr  (Cal.)  1068. 

Uuder  a  statute  requiring  that  where  objec- 
tions to  the  laying  of  curbs  are  filed  I>y  a  ma- 
jority of  frontage,  a  bearing  shall  be  had  as 
provided  by  the  statute,  the  board  of  super- 
visors has  no  authority  to  order  curbing  ob- 
jected to  by  such  majority  l>efore  such  hearing. 
—Gray  v.  Burr  (Cal.)  1068. 

Under  Mills'  Ann.  St.  §  4403,  subd.  10,  or- 
dinance conferring  authority  on  private  persOD 
to  construct  and  maintain  sewer  system  and 
collect  rents  held  invalid. — Weaver  v.  Canon 
Sewer  Co.  (Colo.  App.)  963. 

t  6.     Vse  and  reKvlatlon  of  public  pla^ 
e«s,  property,  and  irorks. 

Tenaut,  and  not  laudlord,  held  liable  for  Tio- 
lation  of  certain  city  ordinance. — Morrison  v. 
McAvoy  (Cal.)  626. 

A  certain  city  ordinance  relative  to  obstruc- 
tion, etc.,  of  sidewalks  held  not  to  have  been 
violated.— Morrison  v.  McAvoy  (Cal.)  626. 

i  7.     Torts. 

Evidence  held  sufficient  to  sustain  a  finding- 
that  a  pedestrian,  injured  by  falling  from  ah 
elevated  sidewalk,  was  guilty  of  contributory 
negligeuce.  —  OarbanaO  v.  City  of  Dnrangt> 
(Colo.  Sup.)  686. 

In  an  action  against  a  city  for  personal  inju- 
ries, an  instruction  as  to  contributory  negli- 
gence Iteld  error.— Thnnborg  v.  City  of  Pueblo 
(Colo.  App.)  148. 

A  city  held  negligent  in  allowing  a  fire  plus 
in  the  street  to  become  concealed  with  vegeta 
tiou,  so  that  it  was  dangerous  to  travelers. — 
Thunborg  v.  City  of  Pueblo  (Oolo.  App.)  148 

In  an  action  against  a  city  and  the  owner  of 
the  derrick  in  a  street,  held,  that  fact  that  der- 
rick bad  beeu  fastened  to  a  stump  by  a  rope  did 
not  palliate  the  negligeuce  through  which  the 
derrick  stood  in  the  street. — City  of  Denver  v. 
Murray  (Colo.  App.)  440. 

Where  a  derrick  has  stood  in  a  street  for  a 
year,  the  city  is  charged  with  notice  of  such 
fact.— City  of  Denver  v.  Murray  (C<ilo.  App.) 
440. 

Iu  action  for  injury  to  a  child,  held,  that 
there  was  no  contributory  negligence.- City  of 
Denver  v.  Murray  (Colo.  App.)  440. 

Iu  an  action  aeninst  a  city  for  injuries  to  a 
child,  owing  to  the  falliug  on  him  of  a  derrick 
standing  iu  the  street,  an  instruction  mention- 
ius  the  derrick  as  "said  obstruction"  held  not 
prejudicial  to  the  city.— City  of  Denver  T.  Mur- 
ray (Colo.  App.)  440.  nir\n\o 
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In  an  action  against  a  dty  for  injuries,  an 
instruction  tliat  a  city  is  Irannd  to  Iceep  its 
streets  in  a  "safe  condition"  held  not  misleading. 
—City  of  Denver  v.  Murray  (Colo.  App.)  440. 

Wliere  a  city  negligently  allows  a  broken  elec- 
tric wire  to  reuiuin  on  the  sidewalk,  it  is  lia^ 
ble  (or  injuries  following  the  negligent  act  of 
a  policeman  in  so  moving  the  wire  as  to  con- 
stitute it  a  conductor  of  an  electric  current  and 
in  failing  to  warn  passers-by  against  it. — Kan- 
sag  City  T.  Gilbert  (Kan.)  360. 

Where  one  is  injured  owing  to  defective  con- 
dition of  a  bicycle  path,  that  otlier  portions  of 
the  street  were  safe  for  bi^cles  did  not  relieve 
the  city  from  liability. — Prather  v.  City  of 
Spokane  (Wash.)  65. 

A  city  which  constructs  a  bicycle  path  held 
bound  to  maintain  it  in  a  reasonably  safe  con- 
dition.—Prather  V.  City  of  Spokane  (Wash.)  55. 

In  an  action  against  a  city  for  injuries  sus- 
tained wliile  riding  on  a  bicycle  path,  conten- 
tion that,  being  a  governmental  function,  there 
was  no  liability  for  injuries  from  the  location 
of  the  poth,  held  of  no  merit— Prather  v.  City 
of  Spokane  (Wash.)  55. 

In  action  for  injuries  on  bicycle  path,  that 
the  obstructioa  was  not  on  the  path,  but  with- 
out and  no  part  of  it,  did  not  relieve  the  city 
from  liability. — Prather  v.  City  of  Spokane 
(Wash.)  55. 

City  held  liable  for  injuries  to  one  owing 
to  condition  of  bicycle  path.— Prather  ▼.  City  of 
Spokane  (Wash.)  55. 

NeKliRence  of  city  in  suffering  a  dangerous 
place  in  a  railroad  track  held  a  proximate  cause 
of  a  child's  injury  from  being  run  over  by  a 
train.— Eskildsen  t.  City  of  Seattle  (Wash.)  64. 

In  an  action  for  injuries  by  falling  into  an 
unguarded  excavation  in  a  street,  made  by  a 
contractor,  an  instruction  that  the  city  was  not 
liable,  if  it  used  reasonable  care  to  discover  the 
defeot,  held  inapplicable  to  relieve  the  city  from 
liability.— Drake  v.  City  of  Seattle  (Wash.)  231. 

A  pedestrian's  contributory  negligence  in  fall- 
ing in  the  nighttime  into  an  unguarded  excava- 
tion in  the  street  held,  under  the  evidence,  to  be 
a  question  for  the  jury. — Drake  v.  City  of  Se- 
attle (Wash.)  231. 

A  city  held  negligent  in  not  placing  signals 
af  the  excavations  in  the  street  made  by  its 
contractor  in  laying  a  sewer. — Drake  v.  City  of 
Seattle  (Wash.)  231. 

A  city  cannot  escape  liability  for  injury  from 
a  defective  sidewalk,  because  the  defect  is  pai-t 
of  the  original  plan  of  construction. — Stone  v. 
City  of  Seattle  (Wash.)  249. 

Whether  a  city  is  negligeut  in  placing  an  elec- 
tric light  so  that  a  shadow  conceals  a  hole  in 
a  sidewalk  is  a  question  for  the  jury.— Stone  v. 
City  of  Seattle  (Wash.)  249. 

It  was  not  competent  to  ask  a  plaintiff  if  she 
did  not  know  that  by  a  certain  indirect  route 
she  could  have  avoided  the  defective  sidewalk 
on  which  she  was  injured,  as  she  had  the  right 
to  travel  the  most  direct  course. — Jordan  v. 
City  of  Seattle  (Wash.)  743. 

Freedom  from  contributory  negligence  need 
not  be  alleged  in  the  complaint  in  an  action 
against  a  city  for  personal  injuries. — Randall  T. 
City  of  Hoquiam  (Wash.)  1111. 

In  an  action  against  a  city  for  personal  in- 
jnries  caused  by  a  defective  street,  allegation 
of  notice  held  suflBcient. — Randall  v.  City  of 
Hoquiam   (Wash.)  1111. 

In  an  action  against  a  city  for  personal  in- 
juries caused  by  a  defective  street,  a  question 
as  to  the  condition  of  the  street  where  the  ac- 
cident had  occurred  at  the  date  thereof  and 
prior  thereto  was  pi-operly  allowed. — Randall  T. 
City  of  Hoquiam  (Wash.)  IIIL 


i  8.     Flsoal    maBacement,    pvblia    debt, 
seonrlties,  and  tazatlom. 

Indebtedness  of  a  city  for  waterworks  or  sew- 
age held,  under  its  charter,  not  to  be  considered 
on  the  question  of  limit  of  indebtedness. — City 
of  Los  Angeles  v.  Hance  (Cal.)  475. 

Payment  under  a  void  contract  by  a  board  of 
school  trustees  may  be  enjoined  in  an  action 
commeuced  by  any  taxpayer  of  a  school  dis- 
trict.— Nuckols  v.  Lyle  (Idaho)  401. 

That  a  city  had  exceeded  its  debt  limit  Md 
to  preclude  the  payment  of  claims  from  funds 
appropriated  by  ordinance  therefor,  on  the 
theory  that  the  appropriation  constituted  an 
assignment  of  the  fund.— Helena  Waterworks 
Co.  V.  City  of  Helena  (Mont.)  613. 

That  a  city  had  exceeded  its  debt  limit,  pre- 
scribed by  (;onst  art.  13,  f  6,  and  Pol.  Code, 
§f  4811,  4812,  held  to  preclude  the  payment  of 
debts,  not  payable  by  special  tax,  from  appro- 
priations previously  made  by  warrants  con- 
tracted to  be  received  as  payment  (or  the 
claims. — Helena  Waterworks  Co.  t.  City  «rf 
Helena  (Mont.)  613. 

Seattle  City  Charter,  art.  14,  as  amended 
March  4,  1902,  held  to  supersede  the  prior  pro- 
visions for  the  government  of  the  city  library, 
and  deprive  the  city  council  of  jurisdiction  over 
library  expenditures.  —  State  v.  Riplinger 
(Wash.)  748. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

NAMES. 

Variance  between  spelling  of  name  In  note  as 
given  in  evidence  and  as  pleaded  held  immate- 
rial.— C>)llin  V.  Farmers'  Alliance  Mut.  Fire  Ins. 
Co.  (Colo.  App.)  098. 

NATURALIZATION. 

See  "Aliens,"  |  1. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  (Tonrses." 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 

By  particular  cUisaes  of  partte*. 

See  "Carriers,"  gi  1,  2;  "Municipal  Corpora- 
tions," i  7. 

Employers,  see  "Master  and  Servant,"  H  3-7. 

Railroad  companies,  see  "Railrooida.  S  2; 
"Street  Railroads."  {  1. 

Telegraph  or  telephone  companies,  see  "Tele- 
graptis  and  Telephones,"  $  1. 

OanditloHoruse  nf  particular  8i>eciesctfpropertfi, 
vmrka,  or  mndUnery. 

See  "Electricity";  "Railroads,"  |  2;  "Street 
Raihwads,"  J  1. 

Contrlbntory  negligence. 

Of  licensee,  see  "Railroads,"  S  2. 

Of  person  injured  by  operation  of  street  cars, 
see  "Street  Raih-oads,"  f  1. 

Of  person  injured  at  railroad  crossing,  see 
"Railroads,"  |  2. 

Of  person  injured  in  street,  see  "Municipal  Cor- 
porations," i  7. 

i  1.     Acts     or     omissiaiu     eoxutltntlac 
neKlleence. 

Where  the  owner  of  a  railway  track  gives  op 
its  use  to  a  brick  company  and  a  railway  corn- 
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pany,  and  erects  a  dangerous  obatraction  to 
the  nse  of  the  track,  be  is  liable  to  a  bralcemau 
austaining  injuries  from  snch  obstruction. — lola 

Portland  Cement  Co.  v.  Moore  (Kan.)  864. 

« 

One  who  maintains  on  his  premises  au  "at- 
tractive nuisance"  is  liable  for  resulting  in- 
juries; and  the  same  rule  applies  to  one  who 
maintains  a  dangerous  instrumentality  not  in 
itself  attractive,  but  in  snch  proximity  to  au  at- 
tractive situation  on  the  premises  of  another  as 
to  form  a  dangerous  whole. — Consolidated  Elec- 
tric Light  &  Power  Co.  r.  Healy  (Kau.)  884. 

f  2.    Proximat*  oavse  of  Injury. 

Where  a  railroad  company  delivers  a  defective 
freight  car  to  a  connecting  line,  it  is  not  liable 
to  an  employe  of  the  latter,  injured  by  such 
defects  after  the  car  has  been  insijeoted  by  the 
company  receiving  it. — Missouri,  K.  &  T.  Ky. 
Co.  V.  Merrill  (Kan.)  358;  Kansas  City  Subur- 
ban Belt  B.  Co.  V.  Same,  Id. 

$    3.    Contributory  neg;Uf:enc«. 

A  railway  brnkeman  is  not  bound  to  antici- 
pate that  a  guy  rope  will  be  ctret'-hed  across 
the  track  so  Tow  as  to  throw  him  off  the  top  of 
a  car. — lola  Portland  Cement  CJo.  v.  Moore 
(Kan.)  864. 

A  child  under  five  years  of  age  may  not  h«» 
charged  with  contributory  negligence. — Eskild- 
sen  T.  City  of  SeatUe  (Wash.)  04. 

The  negligence  of  the  parent  cannot  be  at- 
tributed to  the  child  in  an  action  for  the  benefit 
of  the  child.— Eskildsen  T.  City  of  Seattle 
(Wash.)  64. 

S  4.    Actions. 

In  an  action  by  a  street  car  passenger  for  In- 
juries from  a  collision,  held,  that  the  doctrine 
of  res  ipsa  loquitur  was  properly  made  the 
basis  of  an  instruction. — Osgood  v.  Los  Angeles 
Traction  C!o.  (Cal.)  109. 

In  an  action  for  damages  caused  by  defend- 
ant's neRligence,  such  negligence  is  not  admitted 
where  the  answer  denies  generally  and  then 
pleads  contributory  negligence. — IJeavenworth 
Light  &  HeaUng  0>.  v.  Waller  (Kan.)  305. 

In  an  action  fOr  negligence,  the  general  de- 
nial and  the  plea  of  contributory  negligence  are 
not  inconsistent  defenses.— I^eavenworth  Light 
A  Heating  Co.  ▼.  Waller  (Kan.)  306. 

In  an  action  for  personal  injariea.  where  de- 
fendant denies  generally,  and  alleges  contribn- 
tory  negligence,  the  latter  allegation  is  not  au 
implied  admission  of  negligence  limiting  the  is- 
sues to  thst  of  contributory  negligence.— George 
Fowler.  Sons  &  Co.  t.  Brooks  (Kan.)  600. 

In  an  action  to  recover  for  personal  injuries 
caused  by  defects  in  a  street,  where  the  facts 
are  audisputed,  whether  such  facts  constitute 
negligence  is  a  question  of  law. — City  of  (3han- 
nte  v.  Higgins  (Kan.)  038. 

An  instruction  correctly  instructing  on  the 
specific  negligence  under  consideration  war- 
rants refusal  of  instruction  defining  negligence 
in  general  terms.— Koberts  T.  Port  Blakely  Mill 
Co.  (Wash.)  111. 

Certain  words  in  an  instruction  on  burden  of 
proof  held  not  ground  for  reversal,  considering 
the  rest  of  the  inKtruction.— Boberta  t.  Port 
Blakely  Mill  Co.  (Wash.)  111. 

A  collision  of  trains  is  prima  fade  the  re- 
sult of  negligence,  r,'here  the  rights  of  passen- 
gers and  of  railroad  comi^nies  are  in  contro- 
versy .—Howe  v.  Northern  Pac.  Ry.  Co.  (Wash.) 
1100. 

NEGOTIABLE  INSTRUMENTS. 

Se«  "Bills  and  Notes." 


NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 

Trial,"  {  1. 
Ground  for  new  trial   in  criminal  prosecution, 

see  "Criminal  Law,"  8  17. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law." 

J  17. 
In  will  contest,  see  "Wills,"  i  6. 
Necessity  of  motion  for  purpose  of  review,  see 

"Appeal  and  E>ror,"  S  5. 
Opening  or  vacating  judgment,  see  "Judgment," 

8  a. 

Bemand  by  appellate  court  for  new  trial,  see 
"Appeal  and  Error,"  8  21. 

i  1.     Grounds. 

The  rule  that,  where  there  Is  a  substantial 
conflict  in  the  evidence,  the  judgment  will  not 
be  reversed,  does  not  apply  to  a  motion  for 
a  new  trial  below. — Bernier  v.  Anderson  (Ida- 
ho) 1027. 

Where,  in  an  action  for  legal  services,  plain- 
tiff proved  the  employment  and  the  value  of  the 
services,  which  was  not  contrsdicted,  a  verdict 
for  plaintiff  in  the  sum  of  $1  was  not  sustnined 
by  the  evidence. — Thompson  t.  Burtis  (Kan.) 
603. 

Motion  for  new  trial  for  newly  discovered 
evidence  held  properly  denied  for  want  of  dili- 
gence.—Mattern  V.  Suddarth  (Kan.)  874. 

Where  a  verdict  was  sustained  by  plaintiff** 
evidence,  under  the  instmctions.  it  was  not  er- 
ror to  deny  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  diarge.— Bnckman 
V.  Ormond  (Or.)  707. 

New  trial  held  properly  refused  for  newly  di^ 
covered  evidence.— Jordan  t.  City  of  Seattle 
(Wash.)  743. 

Denial  of  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  held  prop- 
er  because  of  want  of  diligence.— Bullock  T. 
White  Star  S.  S.  Co.  (Wash.)  1106. 

i  2.     ProeeedlnKs  to  proonre  ne'w  trinL 

An  assignment  held  insufficient  'to  raise  any 
question  as  to  sufficiency  of  evidence  to  sustain 
a  finding.— Bryan  y.  Bryan  (Cal.)  301. 

A  notice  of  intention  to  move  for  a  new  trial 
on  the  ground  that  the  evidence  was  insufficient 
"to  justify  the  findings"  is  sufficient,  under 
Code  Civ.  Proc.  8  1171;  the  word  "findings" 
being  equivalent  to  "decision." — Cobban  v.  Heck- 
len  (Mont.)  805. 

A  motion  for  new  trial  on  the  gronnd  that  • 
finding  is  "against  and  contrary  to  the  weight 
of  the  evidence"  is  adequate  to  challenije  the 
sufficiency  of  the  evidence  td  sustain  the  find- 
iug.— Adams  v.  Smith  (Wyo.)  1013. 

NOMINATION. 

For  office,  see  "Elections,"  f  2. 

NONRESIDENCE. 

Effect   on  limitation,    aee   "Limitation   of   Ac- 
tions," I  2. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NOTES. 

Promissory  notes,  see  "Bi'j|,«b°15^g  le 
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NOTICE. 

Of  •parHeala.r  fads,  acta,  or  proeeeMngi. 

See  "Lis  Pendens." 

Action  or  process,  see  "Process,"  g  1. 

Appeal,  see  "Appeal  and  Error,"  {  6. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," S3.  „^ 

Intention  to  move  for  new  trial,  see  "New  Tri- 
al," 8  2. 

Levy  of  attachment,  see  "Attachment,"  §  4. 

Relation  of  principal  and  surety,  see  "Princi- 
pal and  Surety,"  }  1. 

Street  improvement,  see  "Municipal  Corpora- 
tions," 8  3. 

Termination  of  tenancy,  see  "Landlord  and  Ten- 
ant," 88  1,  4. 

To  ixirticular  ckusea  of  partlet. 
Vendees,  see  "Vendor  and  Purchaser,"  |  4. 

NOVATION. 

A  complaint  held  to  sufficiently  allege  a  nova- 
tion, or  substitution  of  debtors.  —  Sutter  y. 
Moore  Inv.  Co.  (Wash.)  746. 

Where  plaintiff  alleged  that  defendant  com- 
pany had  agreed  to  assume  the  paymeut  of  a 
debt  due  plaintiff  from  T.,  it  was  not  error 
to  admit  evidence  of  a  conversation  between  T. 
and  defendant's  manager.  —  Sutter  v.  Moore 
Inv.  Co.  (Wash.)  746. 

Evidence  examined,  and  Md  that  the  ques- 
tion whether  there  was  a  novation  and  wheth- 
er goods  were  furnished  to  a  third  person  on 
defendant's  promise  to  pay  was  properly  left 
to  the  jury.— Sutter  v.  Moore  Inv.  Co.  (Wash.) 
74«. 

NUISANCE. 

I   1.    Private  Bvlsaiioes. 

Evidence  in  an  action  to  recover  for  the  de- 
struction of  an  orchard  and  other  crops  by  de- 
structive fumee  from  a  smelter  examined,  and 
held  to  warrant  denying  a  motion  for  nonsuit — 
Sterrett  v.  Northport  Mining  Sl  Smelting  Co. 
(Wash.)  266. 

OBJECTIONS. 

Presentation  of  grounds  of  review,  see  "Appeal 
and  Error,"  8  5. 

To  evidence,  see  "Trial,"  f  1. 

To  street  improvements,  see  "Municipal  Corpo- 
rations." 8  o. 

To  tender,  see  "Tender." 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  f  2. 

OBSTRUCTIONS. 

Of  easements,  see  "Knsenients,"  8  2» 
Of  highways,  see  "Highways,"  §  4. 

OCCUPATION. 

Of  real  property,  see  "Use  and  Occupation." 

OFFICERS. 

Injunction,  see  "Injunction,"  8  2. 
Mnndnmus,   see  "Manrlnmus."  S  2. 
Prohibition,  see  "Prohibition,"  8  1. 
Quo  warranto,  see  "Quo  Warranto." 

PartUsulaT  clastes  ofofflcen. 
See     "District     and     Prosecuting     Attorneys"; 
"Judges":   "Justices  of  the  Peace";   "Receiv- 
ers." 


Bank  officers,  see  "Banki  and  Banking,''  S  1. 

Corporate  officers,  see  "Corporations."  §  5. 

County  officers,  see  "('ounties."  8  2. 

Court  officers,  see  "Courts,"  |  2. 

Municipal  officers,  see  "Municipal  Corporations," 

8  3. 
Referees,  see  "Reference,"  g  1. 
State  officers,  see  "States,"  |  1. 

8  !•  Appointmeat,  qvalifleation,  amd 
tenure. 
Under  Sess.  Laws  1901,  c.  28,  art  lO.  an- 
tborixing  the  governor  to  appoint  a  commission 
to  locate  a  site  for  a  normal  school,  held,  that 
an  attempt  to  appoint  a  second  committee  after 
the  time  limit  had  ex[rired  was  unauthorized. — 
Board  of  Education  of  Territory  v.  Tertitorr 
(Okl.)  7»2. 

Where  an  officer  has  the  power  to  remove  an 
appointee,  and  exercises  sucn  power  by  the  ap- 
pomtment  of  a  successor,  an  invalid  appoint- 
ment of  such  a  successor  is  not  a  removal  of 
the  prior  incumbent — Board  of  Bducation  of 
Territory  t.  Territory  <Okl.)  792. 

8   2.    Riglita,  powera,  dntiea,  and  UnMI- 
iUea. 

One  without  a  certificate  of  election,  inatitnt- 
ing  quo  warranto  for  an  office  and  obtaining 
judgment,  on  which  he  qnalifies  and  takes  pos- 
session of  the  office,  held  not  entitled  to  re- 
ceive pay  under  Pol.  Code,  8  936,  pending  ap- 
peal by  the  other  parties;  such  judgment  not 
being  a  commission  of  office. — Bledsoe  t.  Col- 
gan  (Cal.)  924. 

OPENING. 

.Tudgment,  see  "Judgment,"  8  8. 

OPINION  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  8  9. 
In  criminal  prosecutions,  see  "Criminal  Iraw," 
8  8. 

OPTIONS. 

To  purchase  realty,  see  "Vendor  and  Pnrehaa- 
er,"  8  L 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

See  "Licenses,"  8  1- 

Municipal  ordinances,  see  "Municipal  Corpora- 
tions,^' f  5. 

PARENT  AND  CHILD. 

See  "Bastards";    "Guardian  and  Ward." 
Custody  of  children  on  divorce,  see  "Divorce," 

8  4. 

PAROL  EVIDENCE 

In  civil  actions,  see  "EJvidence,"  8  8. 

PARTICULARS. 

Bill  of,  see  "Pleading,"  8  6. 

PARTIES. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival "  8  2. 

Estoppel  to  allege  error,  see  "Appeal  and  Er- 
ror,'* 8  15. 

Interpleading,  see  "Interpleader." 
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Persons  against  whom  prescription  as  to  waters 
may  be  claimed,  see  "Waters  and  Water 
Courses,"  §  4. 

Persons  entitled  to  reformation  of  deed,  see 
"Reforrantion  of  Instruments,"  8  1. 

Persons  liable  for  burglary,  see  "Burglary,"  {  1. 

Persons  on  whom  notice  of  appeal  must  be  serv- 
ed, see  "Appeal  and  Error,"  §  6. 

Persons  who  may  contest  will,  see  "Wills,"  8  5. 

Rights  and  liabilities  as  to  costs,  see  "Costs," 

{  1. 

Transfer  of  interest  ground  for  abatement,  see 
"Abatement  and  Revival,"  J  1. 

A»  eutUnu  hy  or  against  partieuUir  cUutea  of 
parties. 

See  "Executors  and  Administrators,"  §  9. 
Employprs,  see  "Master  and  Servant,"  §  7. 
Trustees,  see  'Trusts,"  |  3. 

In  particular  actions  or  proceedings. 

See  "Quo  Warranto,"  {  2;  "Specific  Perform- 
ance?' {  3. 

For  personal  injuries,  see  "Master  and  Serv- 
ant,^' I  7. 

For  unpaid  taxes,  see  "Taxation,"  i  6. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  g  4. 

On  note,  see  "Bills  and  Notes."  {  6. 

To  enforce  water  rights,  see  "Waters  and  Water 
Courses."  $  7. 

To  set  aside  fraudulent  conveyances,  see  "EVaud- 
ulent  Conveyances,"  J  2. 

To  partleular  ida^aes  of  eonveyanoee,  oontracte, 
or  traneactions. 

See  "Contracts,"  |  2. 

PARTITION. 

i  1.    Aetlona  for  partitloii. 

Under  Const,  art.  0,  i  5,  an  action  for  parti-_ 
tion  of  several  distinct  tracts  of  land  situate' 
in  different  couuties  may  be  brought  in  any 
county  in  which  any  one  of  such  tracts  is  sit- 
oated.— Murphy  v.  Superior  Court  of  Los  Ange- 
les County  (Cal.)  1070. 

PARTNERSHIP. 

See  "Assodations." 

I  1.  Rights  wnd  U»bUltl«s  as  «•  tlUrd 
persons. 
Under  Comp.  Laws  N.  M.  {  2943,  a  judgment 
against  a  firm  will  not  form  the  basis  of  an- 
other action  against  a  member  not  a  party  to 
the  first  action. — Lewinson  v.  First  Nat.  Bank 
(N.  M.)  667. 

i  2.     Deatli    of   partner,    and    snrTlTing 
partners. 

An  action  to  recover  taxes  assessed  against 
a  firm  and  paid  under  protest  held  properly 
brought  in  the  name  of  the  surviving  partuer, 
on  dissolution  of  the  firm  by  death  of  one  of 
the  members.— Miller  v.  Kern  County  (Cal.)  640. 

Limitations  do  not  run.  as  against  the  right  of 
a  creditor  of  a  partnership  to  sue  the  surviving 
partners,  during  the  settlement  of  the  partner- 
ship estate  in  the  probate  court.— Brigham-Hop- 
kins  Co.  ▼.  Gross  (Wash.)  480. 

2  Ballinger's  Ann.  Codes  &  St.  SS  6188-6190, 
held  not  to  preclude  a  creditor  of  the  firm  from 
suing  surviving  partners  to  recover  uupaid  bal- 
ance, after  settlement  of  the  partnership  in  the 
probate  court. — Brigham-Hopkins  Co.  v.  Gross 
(Wash.)  480. 

On  dissolution  of  a  partnership  by  the  death 
of  a  member,  creditors  are  limited  to  an  action 
against  the  surviving  members. — Brigham-Hop- 
kins Co.  V.  Gross  (Wash.)  480. 


}  3.     Dlssolntlon,    settlement,    and    ac- 
conatlnK. 

On  final  account  of  receiver  of  partnership, 
held  not  error  not  to  order  property  to  be  turned 
over  to  firm.— Rochat  v.  Gee  (Cal.)  478. 

Payment  of  bills  by  receiver  hdd  proper. — 
Rochat  V.  Gee  (Cal.)  478. 

Carrying  on  of  business  by  receiver  held  prop- 
er.—Rochat  T.  Gee  (Cal.)  478. 

The  party  seeking  to  impeach  the  settlement 
of  a  partnership  account  for  fraud  or  mistake 
must  set  out  in  his  pleading  the  particular 
facts  constituting  the  fraud  or  mistake  relied 
on;  and  evidence  of  facts  not  alleged  is  inad- 
missible.—Anderson  T.  Anderson  (Utah)  608. 

PART  PAYMENT. 

Within  statute  of  limitations,  see  "LimitatioD 
of  Actions,"  {  8. 

PASSENGERS. 

See  "Carriers,"  |  2. 

PATENTS. 

For  public  lands,  see  "Mines  and  Minerals,"  i  1.. 

PAYMENT. 

See  "Compromise  and  Settlement";   "Tender." 
By  receiver,  see  "Receivers,"  {  2. 
Of  fines,  see  "Fines." 

Part  pa,vment  within  statate  of  limitations,  see 
"Limitation  of  Actions,"  }  3. 

Of  particular  classes  qfobligatione  or  liabUities. 
Claims  against  estate  of  decedent,  see  "EiXecu- 

tors  and  .\dministrators,"  g  6. 
Price  of  land  sold,  see  "Vendor  and  Purchaser,"' 

$3. 
Taxes,  see  "Taxation,"  |  5. 

i  1.     Requisites  and  snSoienojr. 

That  the  check  was  not  payable  in  gold  did 
not  render  the  giving  of  it  ineffectual  to  redeem 
the  property,  where  the  check  was  paid  in  gold. 
—Hooker  v.  Burr  (Cal.)  778. 

PENDENCY  OF  ACTION. 

Effect  as  to  property  involved,  see   "Lis  Pen- 
dens." 

PERCOLATING  WATERS. 

See  "Waters  and  Water  Courses,"  t  2. 

PERJURY. 

S    1.    Proseontion  and  punishment. 

Indictment  for  perjury  held  to  sufficiently 
aver  the  court  in  which  the  testimony  was 
given. — People  r.  Ennis  (Cal.)  84. 

An  indictment  for  perjury  held  to  sufficiently 
aver  that  an  oath  had  been  administered  to  de- 
fendant before  he  testified.— People  v.  Ennis 
(Cal.)  84. 

Materiality  of  false  testimony  held  sufficiently 
averred  in  indictment  for  perjury. — People  v. 
Ennis  (Cal.)  84. 

PERSONAL  INJURIES. 

See  "Negligence." 

Caused  by  electricity,  see  "Electricity." 

Excessive  damages,  see  "Damaees,"   8  4. 

To  employ^,  see  "Master  and  Servant,"  88  3-7. 

To  licensee,  see  "Railroads,"  8  2. 
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To  passenger,  see  "Carriers,"  i  2. 

To  persons  io  mines,  see  "Mines  and  Minerals,' 
{  2. 

To  traveler  on  highway,  see  "Municipal  Corpo- 
rations," {  7. 

To  traveler  on  highway  croesing  railroad,  see 
"Railroads,"  §  2. 

PERSONAL  PROPERTY. 

Sm  "Property." 

PETITION. 

For  mandamns,  see  "Mandamus,"  |  3. 
In  insolvency,  see  "Insolvency,"  i  1. 
In  probate  proceedings,  see  "Wills,"  i  5. 
To  obtain  allowance  of  appeal  or  writ  of  error, 
see  "Appeal  and  Error,''  {  6. 

PHYSICIANS  AND  SURGEONS. 

As  witnesses,  see  "Witnesses,"  i  1. 

PLACE. 

Of  recording  chattel  mortgage,  see  "Chattel 
Mortgages,"  t  2. 

PLEA. 

In  criminal  prosecntions,  see  "Qrlminal  Law " 

i  7. 

PLEADING. 

Applicability  of  instractions  to   pleadings,   see 

♦•Trial,"  f  4. 
JndgDicnt   on   default  in  pleading,   see   "Jndg- 

ment,"  |  3. 
Mandnmus  to  correct  rulings  on  pleadings,  see 

"Mandamus,"  i  2. 
Presentation  of  grounds  for  review,  see  "Appeal 

and  EiTor,"  {  5. 
To  sustain  jndgment,  see  "Judgment,"  1 1. 

Allegations  aa  to  particular  faet$,   actt,   or 

trantaetioni. 
See  "Damages,"  (  6:  "Judgment,"  i  16;  "Nova- 

tion." 
Statute  of  frauds,  see  "Frauds,  Statute  of,"  S  5. 

In  action*  by  or  aaainst  particular  cta«sM  q/ 

parties. 
See  "Corporations,"   i  5;    "Municipal  Corpora- 
tions," g  7;    "Warehousemen." 
Stockholders,  see  "Banks  and  Banking,"  f  1. 

In  partteular  actiong  or  proceedings. 
See  "Creditors'  Suit";    "Divorce,"  I  2;    "Eject- 
ment,"  i  2;    "Equity,"  {  2;    "Fraud,"   J   1; 
"Interpleader,"  i  2 ;   "Malicious  Prosecution," 

{i  1;  "Aloney  Lent";  "Money  Rei'eived";  "Xeg- 
igence,"  i  4;  "Quieting  Title,"  §  2;  "Replev- 
in," {  1;   "Trover  and  Conversion,"  {  L 

Condemnation  proceedings,  see  "Eminent  Do- 
main," S  3. 

For  causing  death,  see  "Death,"  {  1. 

For  death  caused  by  electricity,  see  "Electridty." 

Foreclosure,  see  "Mortgages,"  i  4. 

For  obstruction  of  easement,  see  "Easements," 
{  2. 

For  personal  injuries,  see  "Municipal  Corpora- 
tions," I  7. 

For  wrongful  attachment,  see  "Attachment," 
§6. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

Pfens  in  criminal  prosecutions,  see  "Criminal 
Law,"  {  7. 

Probate  proceedings,  see  "Wills,"  \  6. 

To  determine  adverse  claim  to  mining  daim,  see 
"Mines  and  Minerals."  g  1. 

To  enforce  stockholder's  linbility  for  debt  of 
bank,  see  "Banks  and  Banking,"  {  1. 


To  enforce  street  improvement  assessments,  k« 

"Municipal  Corporntions,"  S  5. 
To  enforce  water  rights,  see  "Waters  and  Wata 

Courses,"  {  7. 
To  recover  tax  paid,  see  "Taxation,"  {  5. 
To   restrain  diversion   of  stream,   see   "Waten 

and  Water  Courses,"  i  4. 
Unlawful  detainer  by  tenant,  see  "landlord  and 

Tenant."  8  4. 

I   1.    Form  »nd  alleKktloiis  In  feaeraL 

Where  a  contract  is  pleaded  which  is  op«i 
to  two  interpretations,  an  interpretation  will 
be  given  in  favor  of  honesty  and  innocence, 
and  which  will  uphold  the  validity  of  the  con- 
tract.—Atchison,  T.  &  8.  F.  Ry.  Co.  v.  Atchi- 
son Qrain  Co.  (Kan.)  933. 

The  essential  facts  of  a  cause  of  action  or 
defense  should  be  unequivocally  alleged,  and, 
where  the  averments  of  the  pleading  are  condi- 
tional, contingent,  and  conjectural,  it  will  be 
held  insuffldent.— Atchison,  T.  &  S.  F.  Ry.  Co. 
V.  Atchison  Grain  Co.  (Kan.)  933. 

A  complaint  in  an  action  for  damages  to 
land  by  overflow  examined,  and  held  to  suffi- 
ciently allege  that  the  land  was  leased  by 
plaintiff.— Crossen  v.  Qrandy  (Or.)  906. 

The  averments  In  an  answer  of  oral  conver- 
sations between  plaintiff  and  defendant  prior 
to  and  leading  np  to  the  execution  of  a  wntten 
cfintract  set  forth  in  the  answer  are  properly 
stricken  out  as  redundant  and  immatenaL— 
Joidsn  V.  Coulter  (Wash.)  257. 

i  2.    Plea   or   answer,   eross    eomplalat, 
and  aJBdavlt  of  defense. 

In  an  action  to  recover  an  alleged  preference, 
evidence  by  defendant  as  to  the  price  for  whicli 
the  property  was  sold  on  execution  held  inad- 
missible under  an  answer  admitting  the  valne. 
—Gabriel  v.  Tonner  (Cal.)  1021. 

A  denial,  alleging  that  the  pleader  has  not 
safScient  information  on  which  to  base  a  be- 
lief, held  not  in  compliance  with  the  statute, 
requiring  the  allegation  to  be  that  the  plender 
has  no  knowledge  or  information  upon  which 
to  base  a  belief. — Downing  North  Denver  Land 
Co.  T.  Burns  (Colo.  Sup.)  413. 

A  failure  to  deny  under  oath  an  allegation 
that  defendant,  through  an  agent,  did  a  certain 
act  is  not  admission  that  defendant  did  the 
act  complained  of. — Leavenworth  Light  &  Heat- 
ing Co.  T.  Waller  (Kan.)  3U5. 

In  action  for  price  of  personalty,  held  ortir 
to  instruct  that  defendant  had  admitted  the 
contract. — American  Copper,  Brass  &  Iron 
Works  ▼.  Galland-Burke  Brewing  &  Malting 
Co.  (Wash.)  236. 

{  3.     Replication    or    reply    and    anbse- 
qnent  pleadlnxs. 

A  departure  is  a  statement  of  a  cause  of  ac- 
tion in  a  plaintiff's  reply,  different  from  that  set 
forth  in  the  complaint,  which  does  not  support 
and  fortify  the  complaint. — Dudley  v.  Duval 
(Wash.)  68. 

i  4.    Semnrrer  or  exception. 

Where,  in  an  action  for  overflowing  land  for 
a  series  of  years,  damages  are  alleged  which 
must  have  occurred  after  the  commencement 
of  the  action,  and  also  damages  which  are 
barred  by  limitations,  the  remedy  is  by  motion 
to  strike  out,  and  not  by  demurrer. — Crosaea  t. 
Grandy  (Or.)  906. 

{  5.     Amended  and  supplemental  plead* 
inccs  and  repleader. 

The  court  may  allow  plaintiff  to  amend  his 
complaint  by  writing  cbanged  dates  on  it. — 
Chamberlin  ▼.  T^oewenthal  (Cal.)  932. 

It  was  within  the  court's  discretion,  after  fix- 
ing the  probable  expense  of  a  continuance, 
after  an  amendment  of  an  answer,  to  make  the 
payment  thereof  by  defendant  a  condition 
precedent.— Gabriel  t.  Tonner  (Cal.)  1021. 
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Where  a  complaint  by  the  jndgment  creditor  | 
sought  to  subject  land  held  in  trust  by  the 
father  for  the  son  to  the  son's  debt,  on  the 
theory  of  resulting  trust,  an  amendment  aiieK- 
ing  an  express  trust  was  not  erroueons,  as  al- 
leging a  new  and  different  canse  of  action. — 
Kilham  y.  Western  Banic  &  Safe  Deposit  Co. 
(Colo.  Snp.)  409. 

lu  an  action  to  snbject  laud  held  in  tmst  to 
a  judgment  against  the  beneficiary,  the  court 
properly  permitted  plaintiff  to  amend  the  com- 
^aint  to  couform  to  proof.— Kilham  v.  Western 
Bank  &  Safe  Deposit  Co.  (Colo.  Sap.)  409. 

Under  Civ.  (>>de,  {{  75.  78,  an  amendment  of 
•  complaint  to  conform  to  the  proof  after  ver- 
dict, but  before  judgment,  held  properly  allowed. 
— Johnson  v.  Johnson  (Colo.  Sup.)  692. 

Amendment  to  complaint  for  services  for  as- 
sisting the  district  attorney  in  a  criminal  case 
held  to  make  no  departure. — Board  of  (Tom'ra 
«f  Hinsdale  (bounty  v.  Crump  (Colo.  App.)  159. 

In  an  action  to  quiet  title  to  mining  prop- 
erty, certain  amendments  made  to  the  complaint 
at  the  close  of  the  evidence  held  not  to  present 
Dew  issues. — Montana  Ore  Purchasing  Co.  v. 
Boston  &  M.  Consol.  Copper  &  Silver  Min.  Co. 
(Mont.)  1114. 

I  0.    Bill  of  partloiilavs  and  eopy  of  ao- 
oovnt. 

A  motion  before  trial  to  exclude  evidence, 
because  of  variance  between  complaint  and 
bill  of  particulars,  held  properly  refused. — 
Chamberlin  v.  Loewenthal  (Cal.)  932. 

A  bill  of  particulars  held  not  to  become'^part 
of  the  complaint,  so  as  to  authorize  a  defend- 
ant to  specifically  plead  thereto. — Chamberlin  T. 
Loewenthal  (Cal.)  932. 

Under  Ballinger's  Ann.  Codes  &  St.  8S  4904, 
4905,  demurrer  to  a  complaint  as  amplified  by 
bill  of  particulars  held  bad.— Dudley  v.  Duval 
(Wash.)  68. 

In  action  for  price  of  personalty,  an  alleged 
bill  of  I'SrticnIars  held  erroneously  excluded. — 
American  CJopper,  Brass  &  Iron  Works  v.  Gal- 
land-Burke  Brewing  &  Malting  Co.  (Wash.) 
236. 

i   7«    FUiag,  aerrloe,  and  withdrawal. 

Oin  appeal,  held,  that  contention  that  failure 
to  serve  an  amended  complaint  opened  defend- 
ant's default  was  of  no  merit.— San  Diego  Sav. 
Bank  v.  (JoodseU  (Cal.)  299. 

I  8.     Motloma. 

The  insufBdency  of  a  dental  in  an  answer 
may  be  taken  advantage  of  by  motion  to  strike, 
or  the  allegation  may  he  treated  as  not  tender- 
ing an  issue.  —  Downing  North  Denver  Land 
Co.  ▼.  Burns  (Ck>lo.  Sup.)  413. 

It  is  not  error  to  refuse  to  strike  out  the  state- 
ment of  o  legal  conclusion,  where  the  facts  on 
which  such  statement  rests  are  fully  set  out. — 
SUte  Bank  of  Stockton  v.  Showers  (Kan.)  332. 

I  O.     laanea,  proof,  and  Taiianoe. 

Defendant,  having  admitted  that  plaintiff 
was  injured  while  engaged  in  a  dangerous 
work,  hfld  not  entitled  to  claim  freedom  from 
liability  on  the  ground  that  the  evidence  show- 
ed that  the  injury  occurred  before  the  work  had 
been  commenced, — Grijalva  v.  Southern  Pac.  Co. 
(Col.)  622. 

Invalidity  of  ordinance  on  which  plaiotifTs 
title  to  a  sewer  system  depended  heUl  subject 
to  attack  in  action  for  sewer  rents  without 
special  plea. — Weaver  v.  Canon  Sewer  Co. 
(Colo.  App.)  953. 

A  failure  of  proof,  under  Ballinger's  Ann. 
Codes  &  St.  (  4951,  held  fatal.— Dudley  v.  Du- 
val (Wash.)  68. 

Under  Ballinger's  Ana.  Codes  &  St  §  4949, 
a  nonmisleading  voriance  held  of  no  ovail  to 
adverse  party.- Dudley  v.  Duvai  (Wash.)  68. 


Under  Ballinger's  Ann.  C!odes  &  St  S  4949, 
plaintiff,  having  alleged  the  total  destruction  of 
his  orchard  and  crops  by  the  poisonous  fumes 
from  defendant's  smelter,  may  recover  for  a 
partial  destruction  thereof.— Sterrett  v.  North- 
poit  Mining  &  Smelting  Co.  (Wash.)  260. 

{ 10.   Defects     and     o1>J«<ntlona,     ivaivev, 
and  alder  by  verdict  or  judEment. 

Failure  to  serve  notice  of  amendments  on  de- 
fendant, as  required  by  Code  Civ.  Proc.  §  432, 
held  not  ground  for  reversal,  umior  the  circum- 
stances.—Daly  V.  Ruddell  (Cal.)  784. 

A  complaint  of  an  incompetent,  by  bis  guard- 
ian, held  not  objectionable,  after  trial  and  judg- 
ment, for  a  failure  to  specifically  plead  the  is- 
suance of  the  letters  of  guardianship. — Elizalde 
V.  Elizalde  (Cal.)  861. 

Objections  to  snfSciency  of  denials  in  an- 
swer, made  after  closing  of  plaintiff's  evidence 
in  chief,  held  too  late. — Appeiman  v.  Broadway 
Ins.  Co.  (C!olo.  App.)  451. 

Complaint  for  money  loaned,  failing  to  allege 
direct  promise  to  repay,  held  cured  by  answer 
and  verdict.— Kitchen  v.  Holmes  (Or.)  830. 

A  bill  of  particulars  that  was  in  the  "nature  of 
a  complaint  should  have  been  objected  to  by 
motion  for  a  more  perfect  one. — Dudley  t.  Du- 
val (Wash.)  68. 

PLEDGES. 

Construction  placed  by  the  parties  thereto 
on  an  assignment  of  claims  held  to  prevail 
against  strangers.— Colton  ▼.  Oakland  Bank  of 
Savings  (Cal.)  225. 

Right  of  assignee  of  a  pledge,  who  himself 

E ledges  the  property  to  another,  to  recover  of 
is    pledgee    for  -conversion,    considered.— Col- 
ton v.  Oakland  Bank  of  Savings  (Cal.)  225. 

As  against  a  creditor,  selling  pledged  securi- 
ties without  notice  and  giving  the  debtor  credit 
therefor,  the  credit  is  binding  till  the  debtor 
objects  to  the  sale. — Colton  v.  Oakland  Bank  of 
Savings  (Cal.)  225. 

POLICY. 

Of  insnrance,  see  "Insarance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

PONDS. 

See  "Waters  and  Water  Courses,"  |  0. 

POSSESSION. 


"Landlord  and  Ten- 
"Mort- 


See  "Adverse  Possession." 
Of  demised  premises,  see 

ant"  i  4. 
Of  purchaser  at  foreclosure  sale,   see 

gages,"  $  4. 
Retention  by  grantor  in  fraudulent  conveyance, 

see  "Fraadnlent  Onveyances,"  |  1. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent" 

PRACTICE. 

Procedure  of  particular  courts,  see  "Ourts." 
In  particular  dvll  actiont  or  proceedings. 

See  "Contempt"  S  1;  "Divorce."  S  2;  "Eject- 
ment"; "Habeas  Coitnis,"  §  1;  "Interpleader"; 
"Mandamus,"  S  3;  "Prohibition";  "Quo  War- 
ranto," i  2;  "Replevin";  "Trover  and  (Conver- 


sion,'' S'l. 
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Condemoation  proceedings,  see  "Eminent  Do- 
main," S  3. 

PartUsular  proceedings  in  tictUnu. 

See  "Abatement  and  Itevival";  "AffldaviU"; 
"Appearance";  "Coptinuance";  "Costs":  "Dis- 
missal and  Nonsuit  ;  "Evidence";  "Execu- 
tion"; "Judgir.eni";  "Jury";  "lamitation  of 
Actions";  "Pleadinit";  "Process";  "Refer- 
ence": "Removal  of  Causes";  "Stipulations"; 
"Trial";  "Venue." 

Revival  of  judgment,  see  "Judgment,"  i  13. 

Verdict,  see  "Trial,"  (  6. 

Particular  remedies  in  or  incident  to  actUma, 

See  "Attachment";  "Discovery";  "Garnish- 
ment"; "Injunction";  "Receivers";  "Tender." 

Procedure  in  criminal  protecutlona. 
See  "Bail,"  i  1;  "Criminal  Law." 
For  offenses  against  liquor  laws,  see  "Intoxi- 
cating Liquors,"  $  3. 

Procedurt  in  exerdie  of  special  jurisdictions. 

In  bankruptcy,  see  "Bankruptcy,"  {  1. 

In  equity,  see  "Equity." 

In  insolvency,  see  "Insolvency,"  S  1. 

Procedure  on  rtview. 

•See  "Appeal  and  Error";  "Exceptions,  Bill  of; 
"Justices  of  the  Peace,"  i  2;  "New  Trial." 

PREFERENCES. 

EfTect  of  proceedings  in  bankruptcy,  see  "Bank- 
ruptcy," {  2. 

In  fraudulent  conveyance,  see  "Fraudulent  Con- 
Teyances,"  {  1. 

PREJUDICE. 

Ground  for  estoppel,  see  "EJstoppel,"  f  1. 
Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  g  20. 

PREMATURE  APPEAL 

See  "Apf>eal  and  Error,"  |  8. 

PREMIUMS. 

For  insarance,  see  "Insurance,"  |  4> 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  PossesslOD," 
{  1;  "Waters  and  Water  Courses,"  i  4. 

Establishment  of  highways,  see  "Highways," 
•  !♦ 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  {  1. 
On  appeal  or  error,  see  "Appeal  and  Error,"  ( 
17. 

PRICE. 

Of  goods  sold,  operati<Hi  and  effect  of  payment 
of,  see  "Sales,     I  4. 

PRIMARY  ELECTIONS. 

See  "Elections,"  {  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers." 
t/orporate  agents,  see  "Corporations."  {  6. 
Insurance  agents,  see  "Insm'ance,"  §  1. 


f   1.    Matoal  rlcltta,  duties,  sad  IlsMU. 
ties. 

Where  defendant  appointed  plaintiffs  its 
agents  to  sell  lumber,  and,  after  selling  them 
other  lumber,  appointed  them  its  agents  to  set- 
tle the  dispute  as  to  its  qnalitjr,  held,  that  its 
riRht  in  the  two  cases  to  question  their  action 
for  fraud  was  identical.— Williamson  v.  North 
Pac.  Lumber  Co.  (Or.)  532. 

i   2.    RlKhts  and  lUbUltles  as  to  tUrd 
persons. 

Evidence  held  to  justify  a  finding  of  osten^- 
ble  agency.— Union  Paving  &  Contract  Co.  v. 
Mowry  (Gal.)  81. 

In  action  by  purchaser  of  mining  stork 
against  seller  on  gi-ound  of  fraud,  a  question 
to  plaintiff's  agent  as  to  whether  the  agent 
was  misled  held  proper. — Geraghty  r.  Randall 
(Colo.  App.)  767. 

Proof  that  agent  received  payments  of  inter- 
est on  trust  deed,  and  wrote  a  letter  attempting 
to  declare  the  option,  on  default  to  declare  entire 
debt  due,  exercised,  AeU  insufficient  to  show 
agent's  authority.— Wilcox  v.  Eadie  (Kan.)  338. 

Prior  to  July  1, 1896,  when  Civ.  Code,  H  2185, 
8085,  and  Code  Civ.  Proc.  }  3276,  took  effect, 
the  authority  of  an  agent  to  contract  to  sell  laud 
was  not  required  to  be  iu  writing  and  conid  be 
shown  by  parol.— Cobban  v.  Hecklen  (Mont.) 
806. 

A  principal,  whose  money  is  loaned  by  an 
agent,  may  sue  the  borrower,  though  the  latter 
bad  no  knowledge  of  the  agency  when  he  made 
the  loan.— Kitchen  v.  Holmes  (Or.)  830. 

In  action  for  price  of  personalty,  qnestion  of 
antbority  of  an  agent  held  one  for  jury. — Ameri- 
can Copper,  Brass  &  Iron  Works  t.  Galland- 
Burke  Brewing  &  Malting  Co.  (Wash.)  236. 

An  agent  in  complete  control  of  a  building 
heid  liable,  for  neghgeut  omission  to  repair,  to 
a  third  person  injured  thereby.— Longh  t.  John 
Davis  &  Co.  (Wash.)  491. 

Evidence  in  action  by  owner  of  attadied 
goods  against  alleged  corporate  custodian  heU 
not  to  show  agency  to  receive  property,  so  as 
to  warrant  admission  of  evidence  as  to  the 
arrangement  made  between  sheriff  and  corpora- 
tion's agent.- Koyuknk  Min.  Co.  t.  Van  de 
Vanter  (Wash.)  966. 

PRINCIPAL  AND  SURETY. 

See  "Bali";  "Guaranty." 

Liabilities  of  sureties  on  bonds  for  performance 

of  duties  of  trust  or  office,   see   "Executors 

and  Administrators,"  §  10. 
Liabilities  of  sureties  on  bonds  or  undertakings 

in  legal  proceedings,  see  "Appeal  and  E^nttr," 

{  22 ;  "Replevin,"  }  4. 

I   1.    Creation  and  exlatenee  of  relation. 

Under  Civ.  C!ode,  i  2832,  in  suit  on  note  of 
husband  and  wife.  Held  incumbent  on  her  to 
show  that  plaintiff  knew  she  was  mere  surety. 
-Farmers'  &  Merchants'  Bank  y.  Shorb  (Cal.> 
771. 

PRIORITIES. 

As  to  appropriation  of  waters,  see  "Waters  and 

Water  Courses,"  {  4. 
Of  agister's  lien,  see  "Animals." 
Of  mortgngcs,  see  "Chattel   Mortgages,"  |  S; 

"Mortgages,"  i  1. 

PRIVATE  NUISANCE. 

See  "Nuisance,"  I  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements."  . 
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PRIVILEGE. 

Of  married  women,  see  "Husband  and  Wife," 

SI. 
Of  witness  as  to  testimony,  ?ee  "Witnesses," 
J  2. 

PRIVILEGED  COMMUNICATIONS. 

Defamatory    commonications,   see   "Libel   and 

Slander,"  {  2. 
Disclosure  by  witness,  see  "Witneases,"  {  1. 

PROBATE. 

Of  win,  see  "WiUs,"  I  5. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 
To  sustain  judgment,  see  "Judgment,"  (  1. 

In  aetions  agattut  partUstUar  chutes  ofvarUet. 

See  "Coil  orations,"  f  5. 

In  particutar^actUma  or  proceeding*. 

Foreclosuie,  see  "Mortgages,"  §  4. 

In  ci-iminal  prosecutions,  see  "Criminal  Law," 

16. 
On  appeal,  see  "Appeal  and  Error,"  f  6. 

Particular /orm»  of  vniU  or  other  vrooeee. 
See   "Attachment,"    §   3;    "Execution";   "Gar- 
nishment"; "Injunction";  "Mandamus";  "Pro- 
hibition"; "Quo  Warranto":  "RepleTln." 

I    1.    Serrioe. 

Under  Pol.  Code,  §  62,  and  Code  Civ.  Proc 
H  412,  413,  substituted  service  held  sufficient.— 
San  Uiego  Suv.  Bank  v.  Goodsell  (Cal.)  2U9. 

Affidavit  required  by  2  Ballinger's  Ann.  Codes 
&  St.  !  4877,  for  publication  of  summons,  held 
not  required  for  personal  service  of  summons 
out  of  the  state,  under  section  4879. — Jennings 
V.  Rocky  Bar  Gold  Min.  Co.  (Wash.)  136. 

Circumstancee  surrounding  the  departure  of 
aa  old  resident  of  a  city  held  sufficient  to  jus- 
tify a  service  of  summons  by  the  leaving  of  a 
copy  thereof  at  bis  last  place  of  residence.— 
Noi-thwestern  &  Pacific  Hypotbeek  Bank  t. 
Ridpath  (Wash.)  139. 

Defendant's  place  of  nsnal  abode  held  under 
the  proven  facts  to  have  been  at  the  place 
where  service  of  summons  was  bad  by  the  de- 
livery of  a  copy  thereof,  and  hence  a  judgment 
founded  thereon  will  not  t>e  disturbed. — North- 
western &  Pacific  Hypotheek  Bank  v.  Ridpath' 
(Wash.)  139. 

In  tlie  case  of  a  married  man,  the  house  of 
bis  usual  abode,  for  the  purpose  of  service  of 
summons,  is  the  bouse  wherein  his  wife  and 
family  reside. — Northwestern  &  Pacific  Hy- 
potheek Bank  v.  Ridpath  (Wash.)  139. 

A  return  of  service  of  summons  by  a  disin- 
terested person  authorized  by  law  to  make  it 
is  prima  facie  evidence  of  the  material  facts 
recited  therein. — Northwestern  &  Pacific  Hy- 
potheek Bank  v.  Ridpath  (Wash.)  139. 

The  words,  "usual  abode  in  the  city  of  Spo- 
kane," in  an  affidavit  of  service  of  summous, 
held  not  to  import  that  defendant  had  another 
residence  elsewhere,  and  hence  to  raise  no  pre- 
sumption, in  a  direct  attack  on  the  judgment 
founded  thereon,  that  such  service  was  not  suffi- 
cient.—Northwestern  &  Pacific  Uypotbeek  Bank 
V.  Ridpath  (Wash.)  139. 

A  return  of  the  sheriff  that  defendant  could 
not  be  found  in  the  county  held  not  to  over- 
throw an  affidavit  of  service  had  by  the  leaving 
of  copies  of  the  summons  at  defendant's  usual 
place  of  abode,  and  hence  not  to  justify  a  dis- 
torbing  of  the  judgment  based  thereon.— North- 


western &  Pacific  Hypotheek  Bank  v.  Ridpath 
(Wash.)  189. 

The  omission  in  an  affidavit  of  service  of 
summons,  which  states  that  it  was  served  by 
"delivering  and  leaving,"  without  stating  what 
was  delivered  and  left,  is  supplied  by  the  testi- 
mony of  the  person  making  the  affidavit  that 
in  fact  he  delivered  a  copy  of  the  summons  and 
complaint. — Northwestern  &  Pacific  Hypotbeek 
Bank  v.  Ridpath  (Wash.)  139. 

Evidence  examined,  and  held  to  justify  a  find- 
ing that  a  summons  and  complaint  were  duly 
left  at  the  alleged  bouse  of  defendant's  usu^ 
abode. — Northwestern  &  Pacific  Hypotbeek 
Bank  ▼.  Ridpath  (Wash.)  139. 

PROHIBITION. 

Of  traffic  in  Intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

I    1.    Nature  kiid  STonnds. 

Prohibition  will  not  issue  to  restrain  the  coun- 
ty auditor  from  placing  on  the  official  ballot  the 
name  of  a  candidate  whose  nomination  has  been 
duly  certified  to  the  secretary  of  state  and  by 
him  to  such  auditor.  —  Miller  T.  Davenport 
(Idaho)  610. 

AVhere  the  trial  court  had  jurisdiction,  its 
ruling  on  a  demurrer  to  the  answer  cannot  be 
re\  iewod  by  a  writ  of  prohibition.— State  v. 
Superior  Court  of  King  Cfounty  (Wash.)  230. 

PROMISSORY  NOTES. 

See  "BUIs  and  Notes." 

PROOF. 

Of  service  of  process,  see  "Process,"  |  L 

PROPERTY. 

.Adverse  possession,  see  "Adverse  Possession." 
Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  {  5. 
Dedication  to  public  use,  see  "Dedication." 
Subject   to   condemnation,    see   "Eminent    Do- 
main," I  1. 
Taking  for  public  use,  see  "Eminent  Domain." 

Antiotdar  species  of  property. 

See  "Animals";  "Fish'';  "I<ogs  and  Logging"; 
"Mines  and  Minerals." 

A  hotel  bnilding,  affixed  to  land  and  con- 
veyed as  real  estate,  cannot  by  mere  agreement 
of  the  parties  become  legally  incumbered  by  a 
chattel  mortgage. — Beeler  v.  0.  C.  Mercantile 
<3o.  (Idaho)  948. 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorneys." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  S  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
8  18. 

PROXIMATE  CAUSE. 

Direct  or  remote   consequences  of   injury,  see 

"Damages."  8  1. 
Of  injury,  see  "Negligence,"  {  2. 

PUBLICATION. 

Service  of  process,  see  "Process,"  1 1.  j 
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PUBLIC  DEBT. 

S«e  "Coonties,"  {  4;  "Municipal  Corporationa," 
(8. 

PUBLIC  IMPROVEMENTS. 

By  muoicipalities,  see  "Municlftal  Corporationa," 

PUBLIC  LANDS. 

Mineral  lands,  see  "Mines  and  Minerals,"  |  L 

SI  1, 2.  Surrey  *ad  dlapoaal  of  land*  of 
United  States. 
Bor.  St  U.  S.  i  2290,  exempting  land  ac- 
quired as  ttontestead  from  debts  prior  to  patent, 
held  not  to  apply  to  a  mortgage  on  homestead, 
given  prior  to  patent.— Klempp  v.  Nortlirop 
(Cal.)  284. 

Contract  for  a  sale  of  land  by  an  entrjrman 
held  not  inralid  as  an  agreement  to  enter  public 
lands  for  the  benefit  of  another. — Doll  t.  Stew- 
art (Colo.  Sup.)  326. 

Evidence  held  to  put  the  8ubse(;^uent  purchaser 
of  land  from  an  entrjman  on  notice  of  the  prior 
rights  of  an  equitable  grantee  in  possession  of 
the  kind.— Doll  v.  Stewart  (Colo.  Sup.)  32C. 

One  who  makes  settlement  on  a  tract  of 
land  while  it  is  covered  by  the  homestead  en- 
try of  another  is  a  mere  intruder,  a  naked  and 
unlawful  trespasser,  and  no  right  either  in  iaw 
or  equity  can  be  founded  on  such  settlement. — 
McMichael  v.  Murphy  (Okl.)  189. 

A  homestead  entry,  valid  on  its  face,  consti- 
tutes such  an  appropriation  and  withdrawal  of 
the  land  as  to  segregate  it  from  the  public 
domain,  and  precludes  it  from  subsequent  nome- 
stead  entry  or  settlement  until  the  original  entry 
is  canceled  or  forfeited,  in  which  case  the  land 
reverts  to  the  United  States  and  becomes  again 
subject  to  entry. — McMichael  v.  Murphy  (Okl.) 
189. 

Where  A.  filed  a  homestead  claim  on  certain 
government  land,  and  B.  entered  thereon,  and 
C.  filed  a  contest,  and  A.  relinqnished  his  filing 
to  the  government,  and  the  laud  department 
held  that  such  relinquishment  was  the  result 
of  the  contest  by  C,  the  preference  right  of  O. 
is  not  affected  by  the  adverse  claim  of  B.,  snb- 
ject  to  A.'s  entry.— Hodgea  v.  Olcord  (Okl.) 
883. 

A  homestead  entry,  valid  on  its  face,  seg- 
regates the  land  from  the  public  d(>maiu. 
and  precludes  it  from  homestead  entry  until 
the  original  entry  is  canceled  or  di>olared  for- 
feited.—Hodges  T.  Colcord  (Okl.)  383. 

.  One  who  was  in  the  Osage  Indian  reserva- 
tion before  the  hour  of  12  o'clock  noon  on  Sep 
temher  1«,  1893.  and  made  the  roce  from  said 
reservation  into  that  part  of  the  Cherokee  Out- 
let open  for  a  settlement  on  that  day.  held  not 
thereby  disqualified  from  filiug  homestead  en- 
try upon  land  then  declared  open  to  settlement. 
— McClnng  v.  Penny  (Okl.)  4W. 

20  Stat.  114,  i  4,  which  provides  that  no 
land  acquired  under  the  tree  culture  act  shall 
be  liable  to  the  satisfaction  of  debts  contracted 
prior  to  the  issuing  of  the  final  certificate,  is 
within  the  power  of  congress. — ^Adams  t. 
Church  (Or.)  1037. 

Under  20  Stat.  114,  {  4.  plaintiff's  nndivided 
half  interest  in  certain  land  which  he  had  ac- 
quired under  the  tree  culture  act,  and  agreed 
to  convey  to  the  firm  of  which  he  was  a  mem- 
ber, held  not  liable  for  firm  debts  contracted 
prior  to  the  issuance  of  the  final  certificate. — 
Adams  v.  Church  (Or.)  1037. 

Power  given  the  board  of  appraisers,  under 
Laws  1897.  p.  229,  i  15.  to  order  n  new  sale  of 
school  lands,  held  discretionary  and  not  subject 
to  mandamus.— State  v.  Bridges  (Wash.)  506. 


(   3.    Disposal  of  lands  of  tbe  state*. 

Refusal  of  state  land  board  to  cancel  a  con- 
tract for  the  sale  of  land  and  to  accept  anoth- 
er's application  for  the  purchase  thereof,  held 
not  reviewable  by  the  courts. — Robertson  t. 
Geer  (Or.)J314. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  DUtrlcts,"  |  1. 

PUBLIC  USE 

Dedication  of  property,  see  "Dedication.** 
Taking  property  for  public  oqe,  see  "Eminent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Coorses,"  |  7. 

PUNISHMENT. 

See  "Criminal  Law,"  {  20:  "Bobbeiy." 
Fines,  see  "Fines." 

Particular  offen$ea. 
Dlegal  sale  of  liquors,  see  "IntozicatinK  lie- 
nors," I  8. 
Violation  of  injonction,  see  "Injunction,"  {  BL 

PUPILS. 

See  "Schools  and  School  Districta."  |  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUESTIONS  FOR  JURY. 

In  dTJl  actions,  see  "Trial,"  f  8. 
In  criminal  prosecutions,  see  "(^imiiwl  Law," 
{  13;  "Homicide,"  i  4. 

QUIETING  TITLE. 

To  mining  claim',  see  "Mhies  and  Minerals,"  f  2. 

I    1.    Rigrht  of  action  and  defenaea. 

Code  Civ.  Proc.  S  738,  providing  for  action 
to  quiet  tiUe,  held  not  to  enable  one  having  an 
executory  contract  for  purchase  of  land  to  ob- 
taiu  a  judicial  construction  of  it. — Coooex  t. 
Birch  ((!!al.)  291. 

Under  Civ.  Code,  %  1007,  defendant  In  action 
to  quiet  title  may  show  title  by  prescription.— 
Harris  v.  Duarte  (Cal.)  29& 

Where  the  evidence  failed  to  show  that  the 
sheriff  was  threatening  to  cast  a  dond  on  plain- 
tiff's title,  but  rather  that  he  refused  to  I^ne  a 
deed  on  a  certificate  of  sale,  it  failed  to  estab- 
lish a  cause  of  action  to  remove  a  doad. — 
Young  V.  Hatch  (Colo.  Sup.)  693. 

Code  Civ.  Proc.  |  1310,  held  to  hare  confer- 
red on  courts  of  equity  power  to  quiet  title  to 
real  property  without  intervention  of  a  court  of 
law.— Montana  Ore  Purchasing  Co.  t.  Boston 
&  M.  Consol.  (Topper  &  Silver  Min.  0>.  (Mont) 
1114. 

Under  Bel.  ft  C.  Ann.  Codes  ft  St  f  516, 

the  court  held  to  have  jurisdiction  of  an  action 
in  which  plaintiffs  in  possession  of  premise* 
allege  ownership  in  fee  and  adverse  daim  by 
defendants,  and  they  answer  that  they  own 
the  fee  suliiect  to  plaintiff's  life  estate. — ^Win- 
chester V.  Hoover  (Or.)   1035. 

Under  2  BalUnger's  Ann.  Oxies  ft  St  |  5508, 
in  a  suit  by  an  assignee  under  a  foreign  assign- 
ment for  creditors  to  quiet  title  to  land  levied 
on  by  defendants  in  an  action  against  tk* 
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iicmor,  plaintiff  held  entitled  to  recoyer,  though 
the  acknowledgment  of  the  deed  of  assignment 
bore  no  seal,  and  was  not  certified  as  required 
by  section  4528,  1  Ballinger's  Ann.  Codes  &  St, 
— Bloomingdale  v.  Weil  (Wash.)  M;  Same  t. 
Security  Safe  Deposit  &  Trust  Co.,  Id. 

One  having  a  contract  for  sale  of  real  estate, 
and  put  in  possession  by  the  owner,  held  to  oc- 
cupy a  position  so  analogous  to  that  of  a  tenant 
as  to  enable  the  owner  to  maintain  an  action 
to  quiet  title,  under  2  Ballinger's  Ann.  Codes  & 
St.  I  5521.— Bigelow  t.  Brewer  (Wash.)  129. 

{  2.    Proeeedlags  and  relief. 

The  answer,  as  well  as  the  complaint,  may 
be  looked  to  to  determine  whether  the  action  is 
one  to  quiet  title  to  real  estate  within  Count, 
art  6,  I  5.  requiring  such  actions  to  be  brought 
In  the  county  in  which  the  land  is  situated. — 
Miller  r.  Kern  Connty  Lend  0>.  (Cal.)  183. 

A  complaint  to  quiet  title  hrld  not  to  suffl- 
deotly  plead  plaintiff's  title.— Cooper  t.  Birch 
(Cal.)  291. 

In  an  action  to  quiet  title,  plahitiff's  claim  of 
Umitation  held  properly  presented  by  way  of 
replication.  —  Schlageter  t.  Oude  (Colo.   Sup.) 

Complaint  in  an  action  to  quiet  title  held  to 
state  a  cause  of  action.— Schlageter  t.  Gade 
(Colo.  Sup.)  428. 

Answer  in  suit  to  quiet  title  held  to  show  a 
claim  adverse  to  plaintiffs'  interest,  so  that  it 
should  not  be  stricken  out— Colbarn  t.  Dortic 
(Oolo.  App.)  L-Sl. 

In  an  action  to  oniet  title,  the  answer  held  to 
state  no  defense.— Donald  t.  Stybr  (Kan.)  650. 

In  an  action  to  quiet  title,  evidence  consid- 
ered, and  held  sufflcient  to  support  a  finding 
that  a  deed  was  executed  on  or  after  the  date 
of  the  filing  of  a  lis  pendens  affecting  the  title. 
— Bigelow  V.  Brewer  (Wash.)  129. 


QUITCLAIM. 

by  quitclaim  de« 

QUO  WARRANTO. 


BSstates  created  by  quitclaim  deed,  see  "Deeds," 
i  2- 


I    1.    Katnre  and  cronads. 

Quo  warranto  may  be  maintained  against  the 
incumbent  of  an  office,  irrespective  of  whether 
relator  is  entitled  to  the  office,  if  incumbent  is 
not  entitled  thereto.— People  t.  Campbell  (Cal.) 
018. 

f   S.    Jmisdleiloa,  proeeedlass,  and  re- 
lief. 

On  appeal  in  quo  warranto  proceedings,  the 
court  may  consider  exceptions  on  the  part  of 
the  appellee,  based  on  alleged  errors  of  the 
court  in  receiving  or  rejecting  ballots.- People 
•V.    Campbell   (Cal.)  918. 

Where,  in  quo  warranto  against  the  incum- 
bent of  the  office  bf  one  claiming  the  same,  a 
third  party,  also  claiming  the  office,  intervened, 
in<-umbent  could  not  complain  on  appeal  of 
errors  committed  in  the  controversy  between 
relator  and  intervener.  —  People  r.  Campbell 
<Cal.)  918. 

Under  Code  Civ.  Proc.  K  1024,  1025,  held 
proper  to  award  costs  against  an  intervener  in 
quo  warranto. — People  v.  Campbell  (Cal.)  918. 

Appellee,  on  appeal  from  judgment  of  quo 
-vrarranto,  held  not  deprived  of  the  right  to  have 
bis  exceptions  considered.— People  t.  Campbell 
<Cal.)  918. 

Under  Code  Civ.  Proc.  {  949,  a  judgment  in 
aDO  warranto  against  the  incumbent  of  an  of- 
fice held  not  stayed  by  appeal  of  one  interven- 
ing, claiming  the  office.— People  t.  Campbell 
<Cal.)  918. 


On  appeal  from  judgment  in  quo  warranto, 
held,  that  a  statement  in  the  bill  of  exceptions 
was  not  available  to  appellant  for  the  purpose 
of  reversing  the  judgment— People  v.  Camp- 
bell (Cal.t  918. 

Quo  warranto  from  the  supreme  court  to  for- 
feit franchise  of  a  corporation  denied. — Post  v. 
American  Smelting  &  Kefining  Co.  (Colo.  Sup.) 

Under  Ballinger's  Ann.  Codes  &  St  S  5781, 
on  proceedings  m  quo  warranto  by  the  attorney 
general,  be  could  not  take  advantu!;e  of  a 
waiver  of  bis  incapacity.— State  v.  Seattle  Gas 
&  Electric  Co.  (Wash.)  114. 

Under  Ballinger's  Ann.  Codes  &  St  i  5781, 
a  proceeding  in  quo  warranto  by  the  attorney 

general  held  properly  dismissahle  on  merits. — 
tate  T.  Seattle  Gas  &  Electric  Co.  (Wash.) 
114. 

RAILROADS. 

See  "Street  Railroads." 

Appropriation  of  property,  see  "Eminent  D<^ 

main." 
As  employers,  see  "Master  and  Servant" 
Carriage  of  goods  and  passengers,  see  "Cai^ 

riers.' 

{  1.  Conatmotioa,  Bialiiteiiaace,  and 
equipment. 
Laws  1001,  c.  286,  |  14,  conferring  jurisdic- 
tion on  the  board  of  railway  commissioners  in 
cases  of  the  crossing  of  the  tracks  of  one  rail- 
road by  another,  and  the  uniting  of  the  tracks 
of  two  railway  companies  on  the  grounds  of 
one  of  them,  does  not  give  such  board  juris- 
diction on  an  intersection  or  union  of  tracks,  or 
the  taking  of  the  grounds  of  one  railway  for 
the  right  of  way  of  another,  to  the  exclusion 
of  the  cBtablished  road  from  the  territory  tak- 
en.—Atchison.  T.  &  S.  F.  Ry.  O.  T.  Kansas 
City,  M.  &  O.  Ry.  Co.  (Kan.)  939. 

I  2.     OperatloB. 

In  action  for  injuries  sustained  at  •  cross- 
ing, an  instruction  that  there  was  no  evidence 
to  show  an  unlawful  rate  of  speed  held  prop- 
erly refused.— Cooper  t.  Los  Angeles  Terminal 
Ry.  Co.  (Cal.)  IL 

In  action  tor  injuries  at  crossing,  an  instruc- 
tion held  properly  refused  as  withdrawing  a 
question  of  fact  from  jury. — Cooper  v.  Los  An- 
geles Terminal  Ry.  Co.  (Cal.)  11. 

In  action  for  injuries  at  cros.sing,  hrld,  that 
the  jury  were  warranted  in  finding  the  defend- 
ant's negligence  in  failing  to  give  a  warning 
the  proximate  cause  of  the  Injury. — Cooper  t. 
Los  Angeles  Terminal  Ry.  Co.  (Cal.)  11. 

llailroad  company,  willfully  Degligent  in  run- 
ning train  at  crossing,  held  not  liable  where 
traveler  neKligently  attempted  to  cross  in  front 
of  such  train. — Sego  v.  Southern  Pac.  Co.  (Cal.) 
279. 

Persons  injured  by  collision  of  train  with 
team  at  a  railroad  crossing  held  as  a  matter 
of  law  guilty  of  contributory  negligence. — Green 
V.  Southern  California  Ry.  Co.  (Cal.)  926;  War- 
ren V.  Same,  Id. 

Whether  the  carelessness  of  the  driver  of  a 
wagon  can  l>e  imputed  to  one  riding  with  him 
held  immaterial,  where  the  railroad  company 
was  guilty  of  no  ne>:llgeiioe  toward  the  occu- 
pants of  the  wsKon.— Atchison,  T.  &  S.  F.  Ry. 
Co.  V.  Judah  (Kan.)  340. 

Where  the  view  on  the  highway  is  nnol>- 
structed.  a  railway  company  is  not  negligent 
in  running  its  passenger  trains  over  a  road 
crossing  at  about  40  miles  per  hour.— Atchison, 
T.  A  S:  P.  Ry.  Co.  v.  Jndab  (Kan.)  346. 

A  traveler  about  to  cross  a  railroad  track, 
who  is  warned  of  the  approach  of  the  train  in 
time  to  escape  injury,  cannot  complain  of  a 
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failare  to  rive  signals.— Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Judali  (Kan.)  346. 

In  au  action  aicainst  a  railway  company  for 
killing  stock,  the  negliKence  of  defendant's 
engineer  held  a  qiiestiou  for  the  jury. — Missouri 
Pac.  Ry.  Co.  t.  McCullough  (Kan.)  364. 

Evidence  held  sufficient  to  warrant  a  finding 
that  a  fire  was  caused  by  the  operation  of  a' 
railroad.— Kansas  City.  Ft.  S.  &  M.  R.  Ca  t. 
Perry  (Kan.)  876. 

A  man  employed  to  deliver  the  mail  at  nit^t 
at  a  railway  station,  knowing  that  the  pliitfovm 
was  unguarded  by  any  rail,  and  falling  off  the 
platform,  held  injured  by  his  own  nf  a:  iijeuce.- 
Sweet  V.  Union  Pac.  R.  Co.  (Kan.)  883. 

RAPE. 

I   1.    ProseontloB  and  pnalabineat. 

An  instruction  in  a  prosecution  for  attempted 
rape,  that  If  the  jury  believed  prosecutrix  they 
■hould  convict,  held  reversible  error.^People  t. 
Barker  (Cat.)  617. 

In  a  prosecutlou  for  rape,  a  letter  written 
from  one  to  seven  days  after  the  occurrence  on 
which  the  state  relied,  by  prosecutrix  to  her 
mother,  recounting  several  occurrences,  held  in- 
admissible. —  Bigcraft  v.  People  (Colo.  Sup.) 
417. 

Evidence  of  force  in  a  prosecution  for  rape 
held  insufficient  to  sustain  a  couvictiou. — Big- 
craft  V.  People  (Colo.  Sup.)  417. 

RATE. 

Of  Interest,  see  "Interest,"  f  2. 

Of  Interest  on  judgment,  see  "Interest,"  |  2. 

Of  speed  of  train,  see  "Railroads,"  S  2. 

REAL  ACTIONS. 

See  "BSectment";   "Fordble  Entry  and  Detain- 
er,"  i    1. 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REAL  PROPERTY. 

See  "Property." 

As  subject  of  chattel  mortgage,  see  "Chattel 
Mortgages,"  |  1. 

REBUTTAL 

Bvidence,  see  "Trial,"  {  1. 

RECEIPTS. 

Warehouse  receipts,  see  "Warehousemen." 

RECEIVERS. 

Of  partnership,  see  "Partnership,"  {  3. 

I   1.    ManaKement    and    disposition     of 
property. 

A  receiver's  action  in  paying  «ertain  bills  may 
be  sanctioned  by  a  subsequent  order  of  court 
— Rochat  V.  Gee  (Cal.)  478. 

Application  by  receiver  of  a  street  railway, 
pending  foreclosnre,  for  permission  to  build  a 
mile  of  track,  Md  not  to  show  an  absolute  ne- 
cessity therefor. — Pueblo  Traction  &  Electric 
Co.  V.  Allison  (Colo.  Sup.)  424. 

i  2.    Allowance  and  payment  of  claims. 

Under  Pol.  Code,  §  3047,  the  court  is  author- 
ized to  ascertain  the  amount  of  taxes  to  be  paid 


by  a  receiver,  and  to  direct  thst  the  tax  be  paM 
by  him. — City  of  Los  Angeles  v.  L<os  Angeles 
City  Water  Co.  (Cal.)  770. 

S   3.    AeconntlnK  and  compensation. 

On  settlement  of  the  account  of  a  receivor, 
it  is  not  necessary  that  the  court  should  nuke 
formal  findings  separate  from  the  order  approv- 
ing or  diRapproving  the  account.— Rochat  t.  Gee 
(Cal.)  47& 

RECORDS. 

See  "Appeal  and  Error,"  i  17. 

Of  chattel  mortgages,  see  "Chattel  Mortgages," 

8  2. 

Ofjudtetal  proceedlngB. 
Transcript  on  appeal  or  writ  of  error,  see  ".Vp- 

peal  and  Error,^'  {  0 ;  "Criminal  Law,"  i  19. 

REDEMPTION. 

Prom  mortgage,  see  "Mortgages,"  S  5. 
From  tax  sales,  see  "Taxation,"  {  8. 

REFERENCE. 

I   1.    Referees  and  proceedings. 

A  referee  is  an  officer  of  the  court,  and  un- 
der its  supervision  for  the  purpose  of  the  ac- 
complishment of  justice  in  the  matter  which 
has  been  referred  to  him. — State  Bank  of 
Stockton  T.  Showers  (Kan.)  332. 

g  £.     Report  and  findinss. 

Exceptions  to  a  report  of  the  referee  may 
by  order  of  court  be  referred  back  to  the  ref- 
ej'ee,  to  be  made  by  the  party  making  them 
more  intelligible  as  to  the  ground  of  exception. 
—State  Bank  of  Stockton  v.  Showers  (Kan.) 
832. 

REFORMATION  OF  INSTRUMENTS. 

f   1.    Ricbt  of  action  and  defenses. 

Under  Civ.  Code,  |g  3390,  3402,  relating  to 
the  reformation  of  contracts  and  their  specific 
euforcemeut,  a  written  contract  that  plaintiit 
should  transfer  his  land  to  defendant  subject 
to  a  fixed  incumbrance  held  properly  reformed, 
so  as  to  express  the  iutention  of  the  {Mirties 
that  it  should  be  subject  to  a  mortgage,  and 
then  specifically  enforced.— Kee  t.  Davis  (CaL) 
2M. 

The  grantee  In  a  defective  volnntary  deed 
held  not  entitled  to  have  the  deed  reformed 
in  equity  as  against  the  grantor's  heirs  at  law. 
— Enos  V.  Stewart   (Cal.)  1005. 

The  grai>tee  In  a  defectively  executed  volun- 
tary deed  held  not  a  "party  aggrieved."  with- 
in CSv.  Code,  i  3399,  so  as  to  be  entitled  to 
have  the  deed  reformed  after  the  grantor's 
death  as  against  the  latter's  heirs. — -£nos  v. 
Stewart  (Cal.)  1005. 

REGISTRATION. 

Of  chattel  mortgages,  see  "Chattel  Mortgages," 
i  2. 

REHEARING. 

See  "New  Trial." 

REINSTATEMENT. 

Of    dLsbarred    attorney,    see    "Attomer    and 
Client,"  J  1. 

RELEASE. 

See  "Compromise  and  Settlemeut" ;  "Payment" 
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RELEVANCY. 

Of  «Tideiice  in  criminal  prosecadons,  i 
inal  Law,"  |  a 


"Crim- 


REMAND. 

Of  canse  on  appeal  or  writ  of  error,  8«e  "Ap- 
peal and  Error,"  {  21. 

REMEDY  AT  LAW. 

Effect  on  jurisdiction  of  eqoity,  see  "Bqaity," 

S  1. 
Remedy  by  ordinary  course  of  law  as  ground 

for  denial  of  mandamus,   see   "Mandamus," 

II. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  S  21. 

REMOVAL 

From  office  in  general,  see  "Officers,"  |  1. 
Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  {  2. 

REMOVAL  OF  CAUSES. 

Change  of  venae  or  place  of  trial,  see  "Venue," 
•  1- 

i  1.     CltlsensUp  or  allen«Ke  of  parties. 

For  purpose  of  removal  to  federal  court.  In 
suit  to  foreclose,  there  being  parties  against ' 
whom  personal  judgments  were  asked,  held,  ' 
that  there  was  not  a  separable  controversy  be-  , 
twccn  plaintifT  and  the  owner  of  the  land. —  I 
United  States  Mortg.  Co.  v.  McCiure  (Or.)  543. 

Under  complaint,  petition  for  removal  to 
federal  court,  and  Hill  s  Ann.  Laws,  S  414,  held,  I 
in  suit  to  foreclose,  that  for  purpose  of  re- 
moval persons  against  whom  personal  judg- 
ment was  asked  were  not  mere  nominal  par- 
ties.—United  States  Mortg.  Co.  v.  McClure 
(Or.)  543. 

In  an  action  against  a  nonresident  railroad 
and  tn-o  of  its  resident  employes,  held  not  error 
to  refuse  to  remove  to  federal  coui-t  after  dis> 
mixsal  as  to  resident  defendants. — Howe  v. 
Noi-thern  Pac.  By.  Co.  (Wash.)  1100. 

{  2.     Rewmiid  or  dismissal  of  cause. 

Where  a  federal  court  dismisses  without  prej- 
ndire  an  nrtinn  removed  into  such  court,  plaiu- 
tiff  may  again  sue  in  the  state  court, — Kodman 
T.  Missouri  Pac.  Ry.  Co.  (Kan.)  642. 

RENEWAL 

Of  bill  of   exchange  or  promissory  note,   see 
"Bills  and  Notes,'^  J  8. 

RENT. 

See  "Landlord  and  Tenant,"  {  8. 


petition  as  to  increase  the  value  above  that 
alleged  in  the  replevin  affidavit. — Chandler  v. 
Parker  (Kan.)  368. 

{  2.    Domaces. 

In    replevm,   the   measure   of   damages   h«U 

groperly   fixed   by   the   court. — State  Bank   of 
tocktou  ▼.  Showers  (Kan.)  332. 

S   3.    Trial,    jndKineiit,    enforoeaient    vt 
indipneat,  and  reTieir. 

In  replevin,  where  plaintiff  claims  by  virtue 
of  a  chattel  mortgage,  and  defendant  by  vir- 
tue of  an  attachment  law,  the  defendant's 
interest  is  but  a  special  one,  and  is  measured  by 
the  amount  necessary  to  satisfy  his  lien;  and 
in  no  event  can  an  alternative  judgment  be 
had  for  an  amount  exceeding  his  lien,  where 
the  property  cannot  be  returned. — Nichols  & 
Shepard  Co.  v.  Bishop  (Okl.)  18& 

In  replevin,  the  right  of  possession  of  the 
property  is  not  res  judicata,  unless  that  ques- 
tion is  tried  and  passed  upon  with  such  cer- 
tainty as  that  the  issue  is  removed  from  the 
domain  of  doubt  and  uncertainty,  and  has 
become  distinct  and  certain. — Geiser  Hfg.  C3o. 
V.  Berry  (Okl.)  202. 

Delivery  of  property  replevied,  after  judg- 
ment for  defendant  firm,  to  one  of  the  part- 
ners, though  contrary  to  the  directions  of  the 
other,  held  a  satisfactinu  of  the  judgment.— 
Leve  T.  Frazier  (Or.)  376. 

i  4.    Iilabillties  on  bonda  and  nndertak> 
Inic*. 

Where  a  bank  was  party  plaintiff  in  replevin, 
and  no  summons  was  issued  until  the  day  after 
that  on  which  it  obtained  possession,  and  it 
theu  dismissed  the  action,  it  was  estopped,  in 
an  action  on  the  replevin  bond,  to  assert  that 
there  was  no  action  pending. — Central  Nat. 
Bank  ▼.  Brecbeisen  (Kan.)  895. 

REPLY. 

See  "Pleading,"  |  3. 

REPORT. 

Ob  reference,  see  "Reference,"  t  2. 

REQUESTS. 

For  findings  of  fact  by  court,  see  "Trial,"  {  7. 
For  instructions   in   criminal   prosecutious,   see 

"Criminal  Law,"  J  15. 
For   instructions  to   jury  in  dvil   actions,   see 

"Trial,"  {  4. 

RESCISSION. 

Of  contract,  see  "Contracts,"  J  8. 

Of  contract  for  exchange  of  property,  see  "Ex- 
change of  Property." 

Of  contract  for  sale  of  laud,  see  "Vendor  and 
Purchaser,"  {  2. 


RESCUE. 


See  "Escape.* 


RESERVATIONS. 

In  deeds,  see  "Deeds,"  |  2. 

RES  GEST/E. 


REPEAL 

Of  ordinances  for  licenses,  see  "Licenses,"  {  1. 

REPLEVIN. 

I  1.     neadinc  and  evidence.  _ 

A   comilnint  iu  replevin  by  a   chattel  wort- '  !»  «"•  actions,  see  "Evidence,"  f  2. 
gngee  held  not  to  contain  a  sufficient  allegation    In  criminal  prosecutions,  see  "Criminal  Law," 
ot    iilaintiCTR  special  ownership  in  the  goods. —  I      •  "• 
EllKtt  V.  First  Nat.  Bank  (Colo.  Sup.)  421.       I  RPCinPMPP 

Under  Civ.  Code.  {  139,  it  was  not  error  to  |  ncaiUCWbt. 

permit  a  plaintiff  in  replevin  to  so  amend  her  i  Of  voters,  aee  "Elections,"  {  1. 
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RES  JUDICATA. 

See  "JndgmeDt,"  f$  9,  16. 

RESULTING  TRUSTS. 

S«e  "TruBte,"  |  1. 

RETURN. 

Of  process  in  general,  see  "Process,**  |  1. 
Of   record   of   proceedings   for   purpose   of  n- 
Tiew,  see  "Appeal  and  Error,"  {g  0-11. 


REVENUE. 


See  'Taxatton." 


REVIEW. 


See  "Appeal  and  Error":    "Certiorari**;  "Crim- 
inal Law,"  {  19;  "Justices  of  the  Peace,"  i  2. 

REVIVAL 

Of  Jndgment,  see  "Jodgment,"  I  IS. 

REVOCATION. 

Of  dedication,  see  "Dedication,*'  i  1. 

RIGHT  OF  WAY. 

See  "Easements.** 

RIPARIAN  RIGHTS. 

See  "Water*  and  Water  Coarses,"  1 1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and   Serv- 
ant" {  6. 

ROADS. 

See  "Highways." 

Streets  in  cities,  see  "Municipal  Corporattons," 
116,7. 

ROBBERY. 

Pen.  Code,  S  664,  held  to  create  the  crime  of 
an  attempt  to  commit  robbery.  —  People  t. 
Bums  (Cal.)  1087. 

In  a  prosecution  for  robbery,  an  instruction 
Md  not  objectionable  as  precluding  a  convio 
tion  of  simple  assault,  unless  it  appeared  be- 
yond a  reasonable  doubt  that  such  assault  had 
not  been  made  with  a  felonious  intent  to  com- 
mit robbery  or  grand  larceny. — People  t.  Bums 
<Cal.)  1087. 

Where  a  prisoner  had  been  previously  con- 
victed of  petit  larceny  and  of  felony,  and  was 
subsequently  convicted  of  attempt  to  commit 
robbery,  he  was  punishable,  under  Pen.  Code,  { 
-666,  by  imprisonmeut  for  not  less  than  lO  years. 
—People  V.  Burns  (Cal.)  1087. 

An  information  for  assault  with  intent  to  rob 
-held  sufficient.— State  v.  Fenton  (Wash.)  741. 

Where  an  information,  under  the  provisions 
of  the  statute,  charged  the  defendant  with  an 
assault  with  an  intent  to  steal  the  property  of 
another,  it  was  not  error  to  refuse  to  instruct 
the  jury  that  they  could  bring  in  a  verdict  of 
Attempt  to  commit  robbery.— State  t.  Fenton 
<Wash.)  741. 


SALES. 

See  "Vendor  and  Purchaser." 

On  execution,  see  "Execution,"  |  2. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
I  4. 

Of  intoxicating  liquors,  see  "Intoxicating  liq- 
uors." 

Of  mining  daim,  see  "Mines  and  Minerals," 
J  2.  • 

Tax  sales,  see  "Taxation,'*  i  7. 

(  1.    CoBstruotloii  of  oomtraet. 

Contract  for  the  sale  of  peaches  Md  to  con- 
template an  examination  and  acceptance  imme- 
diately precediDK  delivery.— J.  K.  Annsby  Co. 
V.  Blum  (Cal.)  669. 

In  an  action  for  the  price  of  goods  sold,  held, 
that  it  would  be  presumed  that  they  were  to  be 
paid  for  on  a  delivery,  and  whether  title  had 
passed  was  immaterial. — J.  K.  Armsby  Co.  v. 
Blum  (Cal.)  660. 

A  contract  selecting  three  cars  to  be  loaded. 
for  the  purpose  of  settling  a  controversy  as  to 
the  contents  of  cars  previously  shipped,  heU 
severable,  and  that  a  refusal  to  accept  one  of 
the  test  cars  did  not  constitute  a  breach  of  the 
entire  contract. — Oliver  v.  Oregon  Sugar  Co. 
(Or.)  902. 

i  2.    Blodlflcatton  ov  resolssioa  of  eon- 
tHtot. 

In  an  action  for  the  price  of  goods  sold,  eri- 
dence  held  insnfflcient  to  show  a  modificaticHi  of 
the  contract— J.  K.  Armsby  Co.  t.  Blum  (OL) 
660. 

I  8.    Perf  ormaaoe  of  oomtraet. 

Xividence  in  an  action  for  the  price  of  peaches 
■old  held  to  show  a  completed  deliver7.— J.  K. 
Armsby  CIo.  v.  Blum  (Cal.)  669. 

A  bill  of  sale  by  a  debtor  to  a  creditor  of 
personalty,  followed  by  a  change  of  possession, 
AcM  valid  between  the  parties.— Heisch  v.  Bell 
(N.  M.)  672. 

Where  an  excess  of  lumber  not  ordered  was 
loaded  on  the  purchaser's  vessel  by  mistake, 
whereupon  the  seller  requested  the  purchaser  to 
ship  the  same  at  the  seller's  risk,  such  Inmbtf 
was  not  governed  by  the  contract  of  sale. — Wil- 
liamson T.  North  Pacific  Lumber  Co.  (Or.)  387. 

I  4.    Operatloa  »nd  effeot. 

Where  goods  were  sold  for  cash  on  delivery, 
and  were  diverted  by  the  seller  while  in  the 
hands  of  the  carrier  before  the  buyer  had  paid 
for  them,  no  title  passed  so  as  to  entitle  the 
buyer  to  maintain  conversion. — Hilmer  v.  BBls 
(Cal.)   1080. 

Where  goods  were  sold  for  cash  on  delivery. 
the  fact  uat  they  were  delivered  by  the  teller 
to  a  carrier  designated  by  the  buyer  did  not  op- 
erate to  transfer  the  title  before  payment  of  the 
price.— HUmer  v.  HUls  (Cal.)  1080. 

A  bill  of  sale  given  by  a  debtor  to  a  creditor 
is  valid,  as  against  third  parties,  where  the 
property  is  exempt — Heisch  v.  Bell  (N.  M.) 
572. 

Evidence  merely  that  a  purchaser  of  good* 
deposited  the  price  in  a  bank  to  the  credit  of 
the  seller  does  not  show  a  tender.— Robinson  v. 
Thoma  (Wash.)  240. 

A  writing,  with  no  tender  of  the  price  or  de- 
mand for  the  goods,  held  not  to  constitute  a  tale 
—Robinson  v.  Thoma  (Wash.)  240. 

(   5.    Bemedlet  of  teller. 

The  measure  of  damages  for  breach  of  a  con- 
tract to  buy  the  output  of  a  coal  mine  is,  in 
the  absence  of  proof  that  the  coal  has  no  mar- 
ket value,  the  difterence  between  the  market 
value  and  the  contract  price.— Kincaid  v.  Price 
(Polo.  Ado.1  16a.  i      r\r\i^lr^ 
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In  action  for  price  of  goods,  peremptory  in- 
straction  for  plaintiff,  based  on  theory  of  de- 
fendant's ratification  of  agent's  act  in  making 
purchase,  held  oroperij  refused. — Pacific  Coast 
Biscuit  Oo.  T.  Dugger  (Or.)  523. 

i  6.     Cosditloiial  ••lea. 

Corporation,  subseiinently  purchasing  property 
conditioually  sold,  held  not  to  have  notice,  in 
the  absence  of  record  of  conditional  sale,  as  re- 
quired by  Rev.  St.  {  2837,  notwithstanding  no- 
tice to  corporators  of  wbom  the  company  pur- 
chased.—Grand  Rapids  Furniture  Co.  t.  Qrand 
Hotel  &  Opeia  House  Co.  (Wyo.)  838. 

SATISFACTION. 

Se«    '^mpromlse    and     Settlement^;    "Pay- 
ment" 
Of  judgment,  see  "Judgment,"  |  14. 

SAVINGS  BANKS.  . 

See  "Banks  and  Banlclng,"  |  8. 

SCHOOL  LANDS. 

See  "PubUc  Lands,"  |  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Mandamus  to  school  superintendent,  see  "Man- 
damus," §  2. 

Validity  of  act  relating  to  school  books  as  cre- 
ative of  monopoly,  see  "Monopolies,"  f  1> 

f    1.    Pnbllo  sehools. 

Where  the  time  within  which  to  appoint  a 
committee  to  select  the  site  for  a  normal  school, 
under  Sess.  Laws  1901,  c.  28,  art.  10,  expired 
before  the  appoiutment,  such  appointment  was 
unauthorized,  and  the  acts  of  the  committee 
were  void.— Board  of  Education  of  Territory  v. 
Territory  (Okl.)  792. 

Acts  of  a  convention  to  cban^  school  books, 
convened  under  Rev.  St.  t  18oo,  held  a  sub- 
stantial compliance  with  section  1856,  requir- 
ing the  public  opening  and  reading  of  bids.— 
Tanner  v.  Nelson  (Utah)  981. 

An  objection  that  a  convention  established  to 
adopt  a  change  of  school  books  failed  to  fix 
the  bonds  of  the  contractors  held  not  sustain- 
able, where  the  amount  could  be  found  by  a 
mathematical  calculation  under  the  resolution 
of  the  convention.— Tanner  t.  Nelson  (Utah) 
884. 

Rev.  St.  I  1856,  requiring  the  convention  to 
adopt  school  books  to  meet  and  publicly  open 
and  read  proposals  for  the  furnishing  of  books, 
held  directory  only. — Tanner  v.  Nelson  (Utah) 
884. 

SEARCHES  AND  SEIZURES. 

Under  laws  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors,"  {  4. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  |  3. 

SELF-DEFENSE. 

Homicide,  committed  in,  see  "Homicide,"  |  1. 

SENTENCE. 

In  criminal  prosecutions,  see  "Criminal  Law,"  i 

18. 
In  prosecution  for  forgery,  see  "Forgery." 


SEPARABLE  CONTROVERSY. 

Removal   from  state   court,   see  "Removal  of 
Causes,"  $  1. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
S2. 

SERVICE. 

Of  pleading,  see  "Pleading,"  {  7. 
Of  process,  see  "Process,"  g  1. 

SERVICES. 

See  "Master  and  Servant,"  {  2;  "Work  and 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Effect  of  counterclaim  on  right  to  dismiss  ac- 
tion, see  "Dismissal  and  Nonsuit,"  i  1. 

I   1.    Bnbjeet-aiattav. 

Under  Code  Civ.  Proc.  §  438,  a  judgment  in  a 
foreclosure  suit,  treated  by  stipulation  as  a 
deficiency  judgment,  held  a  valid  counterclaim 
to  a  suit  for  damages  for  sale  of  property  on 
execution,  though  an  appeal  was  pending;  no 
stay  bond  having  been  nled. — ^Dowdell  t.  Carpy 
(Oal.)  167. 

SETTLEMENT. 

See  "Account  Stated";  "Compromise  and  Set- 
tlement";    "Payment." 

SHERIFFS  AND  CONSTABLES. 

Criminal  responsibility  for  escape  of  prisoner, 
see  "Escape." 

SIDEWALKS. 

See  "Municipal  Oorporations,"  i  8, 

SIGNALS. 

Of  approaching  train,  see  "Railroads,"  f  2, 

SIGNATURES. 

Of  testator,  see  "Wills,"  {  4. 

SLANDER. 

See  "Libel  and  Slander." 

SOCIETIES. 

See  "Associations." 

SPECIFIC  EXCEPTION. 

See  "Appeal  and  Error,"  |  5. 

SPECIFIC  PERFORMANCE. 

I  1.     Contrkots  eaforoeable. 

A  coujt  of  equity  will  not  decree  an  assign- 
ment of  an  alleged  judgment  that  certain 
bonds  were  held  in  trust  for  a  bank  by  its 
president  to  one  claiming  the  bonds  under  a  con- 
tract of  sale  with  the  bank,  where  it  Is  not 
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shown  that  the  bank  has  any  interest  in  the' 
judgmpDt  or  that  it  is  still  in  existence. — Smith 
V.  Pacific  Bank  (Cal.)  184. 

Where  a  woman  marries  on  the  promise  of  the 
man  to  convey  real  estate  to  her,  and  he  fails 
to  do  so,  this  is  such  a  frand  as  will  take  the 
case  out  of  the  statute  of  frauds.— Allen  t. 
Moore  (Colo.  Sup.)  6S2. 

A  contract  to  sell  one  acre  out  of  m  larger 
tract  of  land  is  definite  and  certain,  after  the 
pnrchaser  has  selected  and  gone  into  possession 
of  one  acre  of  such  tract,— Cobban  v.  Hecklen 
(Mont)  806. 

An  oral  contract  to  sell  land,  which  has  been 
partially  performed,  is  mutual;  for  both  parties 
are  reciprocally  bound,— the  one  to  convey  and 
the  other  to  pay  the  purchase  price.— Cobban  t. 
Hecklen  (Mont.)  806. 

Where  an  oral  contract  for  the  sale  of  land  has 
been  so  far  partially  performed  as  to  take  the 
case  out  of  the  statute  of  frauds,  such  part  per- 
formance  vitalites  it  and  by  relation  makes  its 
terms  obligatory  from  the  beginning. — 0>bban 
T.  Hecklen  (Mont.)  805. 

Under  Comp.  St  1887,  Gen.  Laws,  dlT.  B,  | 
221,  and  Code  dv.  Proc.  {  S276,  a  principal, 
without  writing,  may  be  estopped  to  deny  an 
oral  contract  of  sale  of  land  made  by  his  agent 
after  part  performance,  and  specific  perform- 
ance may  be  decreed,  though  a  mere  ratification 
must  be  in  writing.— Cobban  T.  Hecklen  (Mont) 
806. 

Certain  part  performance  of  an  oral  contract 
of  sale  of  land  considered,  and  held  sufilcient  to 
take  the  case  out  of  Comp.  St.  1887,  Gen.  Laws, 
div.  6,  i  219,  requiring  contracts  for  the  sale  of 
land  to  be  in  writing.  —  (3obban  t.  Hecklen 
(Mout)  805. 

A  contract  to  sell  land  is  reasonable  when  the 
price  for  which  it  is  sold  is  not  dispioportionate 
to  its  value.— Cobban  v.  Hecklen  (Mont.)  805. 

A  vendor  can  maintain  a  suit  in  equity  for 
specific  performance.  —  Anderson  t.  Wallace 
Lumber  &  Mfg.  Co.  (Wash.)  247. 

I  S.     Good  faith  and  dlUKemoe. 

Where  the  owner  of  an  undivided  portion  of  a 
tract  of  laud  contracted  to  sell  a  piece  of  ench 
tract,  and  thereafter  by  partition  acquired  the 
entire  legal  title  to  such  piece,  he  held  such  title 
for  the  benefit  of  his  vendee,  and  could  enforce 
performance  of  the  contract— Cobban  v.  Heck- 
len (Mout)  805. 

f  3.     ProceedtnKS  and  relief. 

An  administrator  held  not  a  necessary  party 
to  an  action  seeking  to  secure  in  effect  the 
specific  performance  of  a  contract  by  his  in- 
testate to  will  his  estate  to  plaintiff. — McQabe 
T.  Healy  (Cal.)  1008. 

An  action  to  compel  the  specific  performance 
of  an  agreement  to  convey  land  held  an  action 
in  personam,  to  be  brought  in  the  county  where 
the  defendant  resides,  under  Civ.  0>de,  |  47.— 
Close  V.  Wheaton  (Kan.)  891. 

Specific  enforcement  of  a  contract  for  the 
sale  of  land  may  be  had,  as  against  the  vendee, 
by  collection  of  the  money  from  any  of  his 
property  or  by  order  of  sale  as  on  execution. — 
Anderson  v.  Wallace  Lumber  &  Mfg.  Co.  (Wash.) 
241. 


SPEED. 

Of  train,  see  "Railroads,"  |  2. 

SPIRITUOUS  LIQUORS. 

Set  *^ntoxicatiug  Liqnors." 

STATEMENT. 

By  witness   inconsistent   with  testimony,   set 

"Witnesses,"  f  3. 
Of  case  or  facts  for  purpose  of  review,  see  "A^ 

peal  and  Error,"  $  10. 
Of  claim  against  county,  see  "Oonnties,"  I  5. 
Of  taxable  property,  see  "Taxation,"  {  8. 

STATES. 

Courts,  see  "(3ourt8." 

Public  lands,  see  "Public  Lands,"  |  &. 

I  1.     OoTenunent  and  officers. 

Under  C^nst  art  S,  §  10,  neither  the  secre- 
tary of  state  nor  the  court  had  power  to  deter- 
I  mine  whether  •  vacancy  existed  in  a  partico- 
lar  senatorial  district  by  reason  of  the  opera- 
tion of  Apportionment  Act  1901.— Mills  T.  New- 
ell (Colo.  Sup.)  406. 

There  is  no  vacancy,  to  be  filled  by  dection. 
in  the  offices  of  governor  or  lieutenant  gover- 
nor, on  the  death  of  the  governor  and  the  per- 
formance of  his  duties  by  the  lieutenant  gov- 
ernor.—State  T.   McBride  CV^'a8h.)   25. 

STATUTES. 

Laws  Impairing  obligation  of  contracts,  ses 
"Onstitntional  Law,"  {  2. 

/>rot>(«€oti«  relating  to  parttcuZar  gvibjectt. 

See  "Charities,"  {  1;  "Elections";  "Forgery"; 
"Gaming."  8  2;  "Highways,"  {{  1,  3:  "In- 
toxicating liquors";  "Limitation  of  Actions"; 
"Mechanics'   Ivieus." 

Ballots,  see  "Elections,"  {  8. 

Carrying  weapons,  see  "Weapons." 

Findings  of  fact  see  "Trial."  {  7. 

Public  improvements,  see  "Municipal  Corrtora- 
tions."  i  6. 

Redemption,  see  "Mortgages,"  S  5. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

t   1.    Bnaetmeat,  requisites,  and  ▼aUdl> 
t^  ia  generaL 

The  validity  of  an  enactment  will  not  be  de- 
cided, when  not  necessarily  involved  in  the 
case. — Sayles  v.  Walla  Walla  County  (Wash.) 
256. 

(  2.     General  and  sneolal  or  loeal  latrs. 

Code  Civ.  Proc.  §  1243,  when  construed  with 
Const,  art.  1,  §  14.  held  to  violate  the  constitn- 
j  tional   provision   prohibiting   arbitrary    discrim- 
inations   and    requiring    uniform    operation    of 
general  laws.— Beveridge  v.  Lewis  (Cal.)  10S3. 

Laws  1895,  c.  801.  {  1.  vacating  certain  blocks 
In  the  city  of  H..  and  providing  that  the  land 
so  vacated  shall  remain  a  part  of  the  city.  htU 
void  under  Const,  art.  12,  §  5,  prohibiting  tb* 
enlargement  or  contracting  of  the  limits  of  the 
city,  except  by  thegeuernl  law. — 0>nkUn  v. 
City  of  Hutchinson  (Kan.)  587. 
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ENOIiAim. 

St.  48  EUs.  ch.  4 429 

VKITED  STATES. 

CONSTITUTION. 
Amend,  art  14 629 

STATUTES  AT  LARGE. 

1866,  Jnly  26,  ch.  262,  i  8, 

14     Stat     253     [U.     S. 

Comp.  St.  1901,  p.  1.5671  881 
1878,  Jane  14,  ch.  190,  I  4, 

20  Stat  114 1037 

18G6,   May  4.  ch.  155,  29 

Stat   113 206 

1898,  July  1.  di.  .'■)41.  S  1. 

30     Stat     5H     [LI,     S. 

Comp.  St  1901,  p.  ^41 81  1021 
1898,  July  1,  ch.  D41.  £  30, 

30     Stat.     5rh4     tU.     S. 

Comp.  St  ISdl.  p.  34,'54]  IHQ 
1898,   July   1.    eh,  541,    ( 

47,  d,   11,  30   i?tat.  557 

IV.  S.  Comp.  St.  lUOl, 

p.  3439]  786 

1898,  July  1,  ch.  641,  i  60, 

30     Stat     562     [U.     S. 

Comp.  St.  p.  3445] 1021 

1808,   July    1.   ch.   541,   { 

60b.  30  Stat  562  [U.  S. 

Comp.  St  1901,  p.  3445]  702 
1898,   .luly    1,   ch.   541,   | 

67e,  30  Stat  564  [U.  S. 

Comp,  St  1901,  p.  3449]  702 
1898,  July   1,   ch.   541,   S 

67f,  30  Stat.  564  [U.  S. 

Comp.  St  1901,  p.  34501 1021 
1898.  July  1,  ch.  541.  8  70, 

30     Stat     565     [U.     S. 

Comp.  St  1901,  p.  3451]  286 

REVISED  STATUTES. 

f  2169   [U.   S.   Comp.   St 

1901,  p.  1333] 482 

S  2296  [U.   8.   Comp.  St 

1001,  p.  1398] 284 

f  2322  [U.   S.  Comp.   St. 

1901,  p.  1425] 951 

I  2477  fU.   S.   Comp.   St 

1901,  n.  1567] 881 

COMPILED  STATUTES 
1901. 

Paw  13,^ 482 

Page  1398 284 

PaKe  1425 9.'.1 

Page  1567   881 

Page  3418 1021 

Pages  3434,  34.'!9  T8ti 

Page  3445 702,  78«,  1021 

Page  3449 702 

Page  3450 1021 

Page  3451 286 

OAX.IFORNIA. 

CONSTITUTION. 

Art  1,  i  14... 629,  108.3,  1084 

Art.  6,  i  5 183,  1070 

Art.  6,  i  6 918 

Art.  13,  8  2 5.-iO 

Art.  13,  «  10 470,  782 

Art  14,  J  1 672 

CIVIL  CODE, 

f  14  4,59 

96 628 

-    122 304 

:    1.J8 473 

l.->8 771 

i    195 91 


STATUTES  CONSTRUED. 

i   791 1073 

i   1007 298 

I  1069 283 

I  1341 459 

I  1369 303 

I  1431  1071 

Is  14.96,  1498 83 

1500 226 

1501  82,  226 

1622 13 

ICmO 1071 

1089 &3 

i  isn4, 1915.  1920 308 

1980 1018 

2100 169 

2222 861 

2235 771 

2250 861 

2.S00 81 

2(i08 600 

2832 771 

3.S99 294,  1005 

I  3402 294 

CODE  OF   CIVIL   PROCE- 
DURE. 

t  113 657 

S  1.53  1079 

§1  321,  326 8 

I  338 87,  556,  1025 

1339 87 

i  3.55 5.56 

1377 276 
378 784 
381  174 
387 4.55 
I  412,  413 299 

I  427  7.S2 

I  432 784 

I  437 8 

I  438 167 

i  473 930 

537 732 

538 281,  732 

540 7.32 

582 88 

648 472 

659,  Bubd.  3 1001 

700 1076 

939  1063 

940 1079 

943 1013 

946 473 

949 918.  1014 

§  951 299 

II  956 1079 

S  9.57 107,  776 

«§  1022,  1024,  1025 919 

ii  10:H6,  1037 297 

S  1045 88,  1076 

J  10.54  1024 

$  1(»5.S 180 

«  10.S5 1058 

S  1111  1067 

8  1100  057 

I  1101 037,  1073 

i  1248 1084 

8  1254  629 

I  14.36 4.55 

8  14.52 1079 

8  1.597  et  seq 4.55 

88  1063,  1064 1076 

88  16a5,  1606,  1678 4.59 

8  1766 78.3 

8  18.55,  subd.  5 1061 

8  1809 169 

88  1879,  1902,  subd.  5 91 

§8  196.3.  1981 169 

§8  2052,  2061 1014 

§8  2074.  2076 226 

PENAL  CODE. 
88  17,268 20 


f  213 1087 

i  4.59 1089 

is  470,  476 305 

88  664,  666,  667,  671 1087 

8  801 20 

88  951,  955,  959,  987,  988  735 

8  1074  (8) 182 

8  1119  .554 

(  1127 284 

I  1174  918 

8  1192 735 

I  1237 918 

{  1322 468 

POLITICAL  CODE. 

Tit.  3,  art  12,  8  1699 10.58 

8  52 299 

8  879 918 

8  936 924 

8  1197 461 

88  1205,  1207,  1215 919 

8  1543  10.58 

8  1.575 782 

I  1617,  snbds.  7.  20 1063 

1 2641.  Amended  by  Laws 

1883,  p.  7 549 

8  26.54 549 

8  3;i(«5 674,  732 

8  .3(i07 .550 

8  -3617 476.  550 

8  3629 8 

8  3(}47 770 

8  3(r>0 8,  15,  476 

8  .3003 476 

88  3670,  3671 .782 

8  3(i82 "550 

8  36.05  15 

88  3732,  3746 550 

8  37.56 177,  178 

8  3764 15 

8  3765 15,  457 

8  3769 15 

8  3770 178 

8  3771 457 

8  3773 178 

I  3780  457 

8  3817 177,  178 

8  3817.  Ameaded  by  Laws 

1895,  p.  22 179 

8  3819  308 

Is  3881,  3885 770 

CITY  CHARTERS. 

San  Francisco,  art.  5,  ch. 

2,  8  1  (Treadwell'a  Char- 
ter, p.  132) 1067 

San  Francisco,  art.  7,  ch. 

3,  S  1  (Treadwell's  Char- 
ter, p.  266) 1063 

San  Francisco,  art.  16,  8 
18  (Treadwell's  Charter, 
p.  376) 1063 

Santa  Rosa.  Laws  1871- 
72,  p.  628,  8  8.  Amend- 
ed by  Laws  1875-76,  p. 
251,  {9 1067 

LAWS. 

1862,  p.  110.  8  6 295 

1802,  p.  201,  8  10.  Amend- 
ed by  Laws  1863-04,  p. 

1.58   277 

lS(i;i-G4,  p.  158 277 

1871-72,  p.  628,  8  8. 
Amended  by  Laws  187.5- 
76,  p.  2.51,  8  9.     Santa 

IJosa  City  Charter 1(K57 

1875-76,  p.  251,  §  0.  San- 
ta Rosa  City  Charter. .  .10(57 

1880,  p.  130 782 

1883,  p.  7 549 

1883.  p.  5fe«lbd'by^^3€>Og4^ 
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1883. 
1885, 
1885, 
1801, 
1801, 
1803. 
1805, 
1805. 
1807. 
1807, 
16 
1901, 


p.  93,  i  862,  8ubd.  10  674  l       REVISED  STATUTES. 
P- j^l.|«. ??^'|3385 943 

?-i98:l3:::::::::'86  «<«i3 ....eio 


p.  353,  $  25,  snbd.  13  550  |  LAWS. 

Siil 704    1S89,  p.  27 609 

P;^^ 7TO    1«»9.  P-  S'^'  8  24 943 

S'  tn '  V  '9<  '  '.nhV  1899,  p.  125,  5  2 840 

p.  463.  t  2o,  subd.  iggg   ^     2^1.  252 1056 

ivi»    lana    «   •joa  cm 


p.  635 674.  732 


COLORADO. 


CONSTITUTION, 


405 
417 


Art  5.  I  10 

Art.  6.  I  12 

Art.7.«2,4 

CIVIL  CODE. 

ft  76,  78 692 

1403 330 

GENERAL  STATUTES 
1883. 

1850 162 

i  1829 447 

MILLS'  ANNOTATED 
CODE. 

M62,  168 414 

187,  subds.  6,  7 683 

100 768 

307 157 

388a 755 

MILLS'  ANNOTATED 
STATUTES. 


Volume  1. 

114 

486 

490  

518 

582   

1080  

1344 

1357  

,  1433  

Is  1551.  1873 

2027  

,  2164  

ii  2440.  2442 

2523  


,765, 


.422. 
'102, 


766 
951 
422 
454 
951 
670 


1809.  p.  389 610 

BLANSA8. 

CONSTITUTION. 
Art.  12.  «  5 687 

CIVIL  CODE. 

16 863 

23 642 

40 ^ 346 

139 368 

422 642 

CODE   OF   CIVIL   PROCE- 
DURE. 

230.  231 600 

568.  645 631 

^.  657,659 470 

!  f  671 459 

702.    Amended  by  Laws 

18.97,  p.  41 779 

»  738 291 

I  939 165,  166.  171,  304 

I  940 180 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 
S  104 635 


GENERAL  STATUTES 
1901. 

Page  141  687 

Page  763   604 

"  2059 637 

2463 695 

.„„  1 1  2493 700 

JSS   f  2708 333 

III   I  3931 895 

449 
445 

768 
764 

LAWS. 


4244 874 

§§  4677,  4678 690 

8$  5054,  5138 631 

'  6131 606 


447 


Volume  2. 

H  3009,  8012.  8020 

i  3152  

11  3770.  3771,  3812.  3882, 

3800.  3905 

I  3060  

I  3963  

I  4403,  snbd.  10 

H  4447-4449  

Volume  3. 
Page  666,  S  1001.... 


1803,  ch.  66 •. 687 

688  ,  1895,  ch.  06 651 

951 :  1805,  ch.  301,  f8  1,  5 587 

i  1807,  ch.  159 888 

157    1898,  ch.  10 870 

426  1898,  eh.  25 604 

427  1901.  ch.  156,  {5 634 


953 
152 


1001,  ch.  286,  {  14 


030 


MONTANA. 

CONSTITUTION. 


I  1002d,  subds.  1,  3. 

i§  4364,  4365 

I  4652  


155 

^7  Art.  3,  I  23 1114 

419  Art.  8,  I  3 517 

429  Art.  13,  8  6 513 

*^  Schedule,  |  1 821 


LAWS. 

1801,  p.  119,  §4.... 
1893,  p.  236,  I  6..., 

1901,  p.  380 

1901,  c.  04  


607 
602 


CIVIL  CODE. 
§8  2185,  3085 805 


IDAHO. 

CONSTITUTION, 
Art.  1,  8  11 


??I   CODE   OF   CIVIL   PROCB- 

^"  DURE. 

I  373 511 

Is  1114,  1171 805 

I  1310 1114 

ii  1721,  1722 721 

600  I  1740 970 


8  i7en 6ie 

I  1866 1115 

I  1874 511 

Is  28.35,  25)21,  2923,  2924  721 
88  3265,  3275,  3276 805 

GENERAL  LAWS. 
DiT.  6,  88  210.  220,  221. ..  806 

PENAL  CODE. 
88  1232,  2151.  2320,  2600  716 

POLITICAL  CODE. 

8  1312 321 

88  4811,4812 513 

LAWS. 
1864-65,  p.  92,  8  233 1114 

NEVADA. 

COMPILED  LAWS  1900. 
88  780.  781,  3604 320 

NEW  MEXICO. 

COMPILED  LAWS  1897. 

2921 668 

2943 567 

8  4070-4072  574 

OKLAHOMA. 

STATUTES  1893. 

f  641 193,  104.  198 

8  644.  Ameoded  by  Laws 
1897,  p.  78 193,  197 

LAWS. 
1807,  p.  78 193,  197 

OREGON. 

BELLINGER  &  COTTON'S 

ANNOTATED  CODES 

&  STATUTES. 

18  423-427,  420 1031 

S  516 103i 

I  676 9tM 

8  1207 1034 

HILL'S  ANNOTATED 
LAWS. 

8  414 54S 

8  635 6U 

8  776 398 

I  795 50© 

I  841  532 

H  1117,  1176. 'im' ;!.".!  507 

88  1273,  1771 824 

I  1772 711 

8  1833 706 

8  1013 385 

8  2755.    Repealed  by  Laws 

ia93,  p.  6 373 

I  3587 711 

I  3598 614 

8  3007 614 

§  4201  398 

M  4201-1207 824 

ii  4202,  4204 398 

CITY  CHARTERS. 

Portlaod.  Laws  1882,  p. 
150.  Amended  by  Laws 
1885,  p.  408;  Laws  1891, 
p.  802 37S 

Portland.  Laws  1882,  p. 
157.  8  53 373 
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liAWS. 

1882,  p.  150.  Portland  City 
Charter.  Amended  by 
Laws  1885,  p.  408; 
Laws  1891,  p.  802 373 

1882,  p.  157,  I  53.  Port- 
land City  Charter 373 

1885,  p.  408 373 

1886,  p.  90 373 

18»1,  9.  78 385 

1891,  p.  802 373 

1893,  p.  6 3T3 

1899,  p.  157,  f  14 614 

UTAH. 

BBVI8ED  STATUTES  1898. 

994 853 

1854  9H4 

It  1855.  1856 984,  98o 

1859  984 

2920 980 

i'  .3414 8.'i2 
4952 856,  857 
4953 857 

WASHINGTON. 

CONSTITUTION. 

Art.  1.  ;  3 52 

Art.  1,  I  12 34 

Art.  1,  I  16 484 

Alt.  1,  i  22 242 

Art.  3,  I  2 25 

Art.  4,  85  2,  8 25 

Art.  4.  8  4 484 

BALLINGER'S    ANNOTAT- 
ED CODES  &  STAT- 
UTES. 

Volume  1. 

I  1564 2.56 

I  3165 7.50 

i  ai78 310 

15  4517,  4518 247 

4528 95 

4576 69 

4595 480 

Volume  2. 

4805 266 

484.3-4845 10il6 

'4873 140 

4875 i:W.  140 

4877 136.  138 

4879 130 


4886 66 

4887 130 

l{  4904.  4905 68 

88  4907,4042 69 

5  4949 60,  266 

I  4951 69 

i  4967 107 

$  4977 81 

8  4987 34 

i  4993,  subd.  5 499 

8  5001 241 

8  5053 ; 34 

8  .5062  261 

I  5132 118 

I  5171 966 

I  5220 271 

88  5237,  524.'?-5246 116 

88  5244,  5240 270 

8  5367 496 

8  5508 95 

8  5.521   129 

8  5781 114 

is  5708,  5801 71 

88    5930,    5931.    Amended 

by    Laws    1893,    p.    19; 

Laws  1893,  p.  175,  §  1..1113 

5  5906 966 

I  5991 236 

1  0012 972 

6  6087 489 

88  6188-6190 489 

§8  6201,  0208 1095 

8  6209 74 

8  0215 270 

I  6219  116,  270 

I  6220  109,  270 

8  0222 116 

8  (5500 102,  971 

8  0.505 54 

8  'SOO 95,  484,  741 

I  6507 233 

I  0514 261 

88  6515,  6517 95 

8  6529 741 

I  6802 242 

8  0845 104 

88  0929,  6033 34 

8  7119 264 

HILL'S     ANNOTATED 

STATUTEIS  & 

CODES. 

OENEBAL  STAXtTTES. 

8  2973 266 

CODE  OF  PBOCEUUBE. 

88  462,  403 120 

8  481  270 


CITY  CHARTERS. 
Seattle,  art.  14,  |  6 748 

LAWS. 

1886,  D.  43,  f  19 498 

1889-00,  p.  302,  88  2.  14. 

Amended  by  Laws  1895, 

|).  409 266 

iMia,  p.  19 1113 

1NI.1  p.  69 496 

IMia,  pp.  123,  124 233 

1MI.H,  p.  128,  8  10 94 

lS!i.i,  p.  129,  8  18 94 

1S!«.  ch.  61,  8  0 497 

ls;r,.  p.  113 270 

iNur,.  p.  175,  8  1 1113 

l^!)^t.  p.  178.    Amended  by 

r.nw8  1897,  p.  12 482 

m<->.  p.  178,  8  6 482 

ISiir.,  p.  409 256 

ISiiT,  p.  12. 482 

IKIT.  p.  76,  88  15.  18 481 

1K\~.  p.  229,  8  13 506 

is;  17.  p.  356  et  seq.,  ch. 

11.S   77 

WU'J,  p.  79 94 

l,H)i:i.  p.  147 484 

Hn*1,  p.  8,  ch.  6 77 

l!"H,  p.  20,  5  2 252,  254 

llH.l,  p.  118,  8  1 52 

llNiI,  p.  204 34 

laoi.  p.  345 25 

WYOBdNO. 

CONSTITUTION. 

Bill  of  Rights,  {  10 1 

Art.  5.  8  15 841 

Art  16,  I  7 840 

REVISED  STATUTES  1887. 

i  2784 1043 

REVISED  STATUTES  1899. 

Div.  1.  tit  10,  ch.  3 836 

'  1062 840,  841 

1104  841 

«  1216,  2091 840 

1801  1050 

8  2002,  2739,  2770 726 

2741 1043 

2837 838 

8  3276,  3345,  3346,  3358. 

3387,  3390 1 

i3660 726 
5188 841 
6204 840 


STAY. 

PencUne  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  |  8. 

STENOGRAPHERS. 

See  "Courts,"  {  2. 

Mandamus  to  compel  furnishing  transcript  of 
notes,  see  "Mandamos,"  |  1. 

STIPULATIONS. 

Consent  to  judgment,  see  "Judgment,"  |  2. 

The  inclusion  of  an  assignment  in  a  stipula- 
tion of  facts  does  not  prevent  objection  to  its 
legal  effect. — Conway  t.  Supreme  Council,  Cath- 
olic Knights  of  America  (Cal.)  223. 


STOCK. 

Corporate  stock,  see  "Corporations," 


{3. 


STOCKHOLDERS. 


Of  banks,  see  "Banks  and  Banking."  8  1. 
Of  corporations,  see  "Corporations,"  |  i 

STORAGE. 

See   "Warehousemen." 

STREET  RAILROADS. 

Carriage  of  passengers,  see  "Carriers." 

f   1.    Racnlatloit  and  operation. 

In    action    against   street   railway   for  negli- 

f;ence,  contention  that  evidence  showed  no  neg- 
igence  held  of  no  merit.— Keman  v.  Market  St. 
Ky.  Co.  (Cal.)  81. 

Persons  crossing  a  street  railroad  on  a  popu- 
lous street  are  held  only  to  what  under  all  the 
circumstances  is  the  exercise  of  reasonable  care. 
— Kernan  t.  Market  St  Ry.  Co.  (Cal.)  81. 
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In  aodoa  against  street  railroad  for  injary 
from  being  struck:  by  a  car,  held,  that  a  finding 
that  there  was  no  contributory  negligence  would 
not  be  disturbed.— Kernan  t.  Market  St.  Ry. 
Co.  (Cal.)  81. 

A  verdict  finding  that  plaintiff,  injured  while 
croosing  a  street  car  track,  was  not  guilty  of 
contributory  negligence,  based  on  conflicting  evi- 
dence, will  not  be  reversed  on  appeal. — Camp- 
bell V.  Los  Angeles  Traction  Co.  (Cal.)  624. 

Attempt  to  cross  a  street  car  track  iu  front 
of  an  approaching  car  is  not  of  itself  contribu- 
tory negligence.— Campbell  t.  Lob  Angeles 
TracUon  Co.  (Cal.)  624. 

In  an  action  against  a  street  railway  com- 
pany by  a  person  injured  while  attempting  to 
drive  over  its  tracks,  held  error  to  refuse  to  in- 
struct that,  if  the  car  was  within  the  range  of 
vision  of  the  person  injured,  she  was  charge- 
able with  knowledge  of  Its  coming.— Metropoli- 
tan St  Ry.  Co.  V.  Aguew  (Kan.)  345. 

STREETS. 

See  "Highways";  ••Municipal  Corporations,"  || 
«,  7. 

STUDENTS. 

Residence   for   purpose   of  voting,    see   •'£3ec- 
tions,"  i  1. 

SUBMISSION. 

To  arbitration,  see  '•Arbitration  and  Award," 
I  L 

SUBSTITUTED  SERVICE 

See  ••Process,"  |  L 

SUBTERRANEAN  WATERS. 

See  ••Waters  and  Water  Courses,"  i  2. 

SUIT. 

See  "Action." 

SUMMARY  PROCEEDINGS. 

Collection  of  taxes,  see  "Taxation,"  i  Q. 
Recovery  of  possession  by  landlord,  see  •^Land- 
lord and  Tenant,"  i  4. 

SUMMONS. 

See  ••Process." 

In  error,  see  "Appeal  and  Error,"  |  8> 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  &- 
ror,"  t  8. 

SUPERVISORY  CONTROL 

See  ••Mandamus." 

SUPREME  COURTS. 

See  ••Courts,"  §  3. 

SURETYSHIP. 

See  ••Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  i  3. 


SURPRISE. 

As  ground  for  continuance,  see  "Continuance." 

SURVIVING  PARTNERS. 

See  '•Partnership,"  i  2. 

SUSPENSION. 

Of  attorney,  see  •'Attorney  and  Client,"  i  1. 

TAXATION. 

Mandamus  for  redemption  from  tax  sale,  see 

"Mandamus,"  {  2. 
Payment  of  taxes  by  receiver,  see  "Receivers," 

I  2. 

Local  or  gpecial  taxes. 
See  ••Highways,"  i  3. 
Assessments  for  municipal   improvements,   see 

"Municipal  Corporations,"  §  5. 

OccupcOion  or  privilege  taxe*. 
See  ••Licenses,"  i  1. 

License  tax  on  attorneys,  see  "Attorney  and 
CUent,"  i  1. 

1  1.     lilablUty  of  parsons  and  property. 

Allegation  in  a  complaint  to  recover  taxes 
paid  Aetd  not  to  show  part  of  a  canal  was 
abandoned,  so  as  not  to  be  taxable  to  plaintiff. 
—Kern  Valley  Water  Ca  v.  Kern  County  (Cal.) 
476.     . 

An  assessor  held  to  have  had  no  right  to  as- 
sess to  plaintiff  weirs  or  dams  in  its  irrigation 
canal,  on  statements  made  by  it  that  they  be- 
longed to  others.— Kern  Valley  Water  Oi>.  v. 
Kwn  County  (CaL)  476. 

Embaukments  to  irrigation  canal  held  not  im- 
provements, within  Pol.  Code,  i  3617,  sobd.  4, 
to  be  separately  assessed. — Kern  Valley  Water 
Co.  V.  Kem  County  (Cal.)  47& 

Under  Pol.  Code,  |  3650,  subd.  2,  Id.  |  3663, 
and  Const,  art.  13,  f  10.  held,  that  the  parts  of 
irrigation  ditches  in  different  school  and  road 
districts  shall  be  separately  assessed. — Kem  Val- 
ley Water  Co.  v.  Kem  County  (Cal.)  4T6. 

Alfalfa  held  not  exempt  from  taxation  "as 
growing  crop,"  under  Pol.  Code,  f  3607.— Hilla 
V.  Kem  County  (Cal.;  540. 

Under  Pol.  Code,  S  3647,  the  right  to  tax  mon- 
ey and  property  in  litigation  in  the  hands  of  a 
receiver  does  not  depend  on  the  ownership,  nor 
on  the  final  result  of  the  litigation. — City  of 
I.os  AuKcles  Y.  Los  Angeles  City  Water  Co. 
(Cal.)  770. 

Under  Gen.  St.  1901,  p.  763.  which  act  went 
into  effect  January  11,  1889,  the  collection  of  a 

2  per  cent,  tax  on  the  amount  of  premiums  re- 
ceived on  business  done  in  the  state  by  a  for- 
eign iusurance  company  in  the  year  1898  was 
authorized.— McNall  v.  Metropolitan  Life  Ins. 
Co.  (Kan.)  601. 

Assessment  for  city  taxes  on  mortgages  un- 
der Hill's  Ann.  Laws,  §  2755,  Poitlaud  Citv 
Charter,  ?  53  (Sess.  Laws  1882,  p.  157),  and 
Portland  City  Ordinance,  p.  90,  held  not  invjilid, 
as  asseosed  after  the  mortf;ages  had  been  sat- 
isfied and  after  section  2T5S  had  been  repealed. 
—Ross  V.  City  of  Portland  (Or.)  373. 

t   2-     Place  of  taxation. 

Under  Rev.  St.  IS  1801,  1802,  plaintiffs  un- 
der the  facts  held  not  entitled  to  enjoin  the  col- 
lection of  a  tax  on  certain  cattle. — Swan  v. 
Dickbison  (Wyo.)  1050. 

i  3.     X<ey7  and  assessment. 

A  description  of  land  in  an  assessment  held 
sufficient,  under  Pol.  Code,  i  3650.— Allen  r. 
McKay  &  Co.  (Cal.)^8,,_,  K,,(^OOQle 
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Statemeut  under  oath  required  by  Pol.  Code, 
i  3629,  containing  description  of  property,  held 
not  to  constitute  assessment  of  property,  which 
could  be  affected  by  Insertion  in  completed  as- 
sessment books,  and  certification  by  the  as- 
sessor, as  required  by  section  3C52. — Allen  v. 
McKay  &  Co.  (Cal.)  8. 

That  a  single  block  has  been  subdivided  into 
lots  does  not  constitute  a  "system  of  number- 
ing," within  Pol.  Code,  i  3660.— Davis  v.  Pacific 
Imp.  Co.  (Cal.)  15. 

Description  of  property  in  assessments  by 
metes  and  bounds  held  sufficient,  under  Pol. 
Code,  f  3050.— Davis  v.  Pacific  Imp.  Co.  (Cal.) 
16. 

Id  action  nuder  Pol.  Code,  S  3819,  to  recover 
taxes  paid  ander  protest,  action  of  couaty 
board  of  equalization  held  not  conclusive  on 
plaintiff. — Columbia  Sav.  Bank  v.  Los  Angeles 
County  (Cal.)  308. 

Alfalfa  held  not  "improvements,"  as  defined 
by  Pol.  Code,  §  3007,  and  hence  is  not  taxable 
apart  from  the  Innd  on  which  it  is  grown,  un- 
der Const,  art  18,  S  2.— Miller  v.  Kern  County 
<Cal.)  5-10. 

A  statement  of  the  property  in  his  bands,  made 
by  a  receiver  to  the  county  assessor,  held  intend- 
ed as  an  assessment,  subject  to  the  decision  of 
the  court;  and  an  assessment  made  thereon, 
though  informal,  was  valid,  under  Pol.  Code,  S 
38S5,  when  corrected  pursuant  to  section  3881. — 
City  of  Los  Angeles  v.  Los  Auzeles  City  Water 
Co.  (Cal.)  770. 

The  words  "the  board"  and  "the  board  of 
commissioners,"  nsed  in  a  record  of  proceedings 
involving  the  eqnalizntlon  of  tbe  valuation  of 
real  estate,  will  be  held  to  apply  to  tbe  county 
board  of  equalization.— Symns  v.  Graves  (Kan.) 
691. 

In  equalizing  the  valuation  of  real  estate,  the 
«oanty  board  is  not  required  to  resort  to  any 
particular  class  of  evidence,  and  its  condnct  in 
so  doing  will  not  be  controlled  by  the  courts. — 
Symns  v.  Graves  (Kan.)  591. 

On  the  death  of  the  owner  of  real  estate,  it 
descends  to  his  heirs,  and  the  assessment  of  the 
real  estate  in  the  name  of  the  deceased  person 
Is  void. — Stewart  v.  Board  of  Com'rs  of  Berna- 
lillo County  (X.  M.)  574. 

I  4.     Lien  and-  priority. 

Under  Hill's  Ann.  Laws,  S  2755,  and  Port- 
laud  city  charter  (I>aws  1882,  p.  150),  as 
amended  by  Laws  1885,  p.  408,  and  Laws  1891, 
p.  802,  an  assessment  of  mortgages  for  city 
taxes  held  to  constitute  a  lien  on  the  mortga- 
gee's interest  in  the  land  to  the  same  extent  as 
an  assessment  for  county  taxes.— Ross  v.  City 
of  Portland  (Or.)  373. 

I  6.  Payment  and  refnndinc  or  raeoT- 
ery  of  tax  paid. 

A  complaint  held  not  to  show,  as  against  a 
general  demurrer,  that  an  assessment  was 
fraudulent— Kern  Valley  Water  Co.  v.  Kern 
County  (Oal.)  476. 

16.  Collection  and  enf  oreemont 
aeainst  persons  or  personal  prop- 
erty. 

Under  Const,  art.  13,  t  10,  and  Pol.  C!ode,  §J 
1675,  3070,  county  held  not  entitled  to  sue  In  its 
own  name  for  school  district  bond  taxes  levied 
against  property  of  railroad  operated  in  more 
thnn  one  county,  notwithstandiug  Pol.  Code,  { 
3671.  and  .\ct  1880.- San  Bernardino  County  ▼. 
Southern  Pac.  R.  Co.  (Cal.)  782. 

{   7.    Sale    of   land    for   nonpayment   of  | 

tax.  I 

Under   Pol.   Code,   it  3764,   3765,  3885,   de-  ' 

scription  of  property  in  deliuquent  tax  list  held 

aufficient— Dnvis  v.  Pacific  Imp.  Co.  (Cal.)  15.  | 


I  Under  Pol.  C!ode,  {  3764,  held  not  necessary 
that  delinquent  tax  lists  should  contain  further 
particulars  than  those  enumerated  in  statute. — 
Davis  V.   Pacific  Imp.  Co.  (Cal.)  15. 

Under  Pol.  Code,  §§  3765.  3771.  3780,  held, 
that  a  county  has  no  authority  to  sue  for  a  tax 
on  property  sold  to  the  state  for  a  tax.— Santa 
Barbara  Counter.  Savings  &  Loan  Soc.  (Cal.) 
457. 

{  8.     Redemption  from  tax  sale. 

Sums  to  be  paid,  under  Pol.  C!ode,  §  3817,  for 
redemption  from  tax  sale  to  state,  considered 
and  determined.— C!ollier  v.  Shaffer  (Cal.)  177. 

I  Sums  to  be  paid  under  Pol.  Code,  §  3817,  as 
I  amended  in  February,  1895,  to  redeem  from 
tax  sale  to  state  considered,  and  mode  of  com- 
putation of  penalty  and  nature  of  "costs  and 
expenses"  determined. — San  Diego  Inv.  Co.  v. 
Shaffer  (Cal.)  179. 

I     The  proper  remedy  for  the  redemption  by  a 

mortgagee    of    land    sold    for    taxes    assessed 

against  it  and  the  owner's  personalty  held  to  be 

;  a  proceeding  in  equity  against  the  tax  certif- 

1  icate  holder. — Station  t.   People   (Colo.   App.) 

157. 

I  Under  MUls'  Ann.  St  H  3770,  3771,  3812, 
;  3882,  .S800,  3905,  where  mortgaged  land  was 
sold  for  taxes  assessed  against  it  and  tbe  own- 
er's personal  property,  held,  that  the  mortgagee 
was  entitled  to  a  release,  as  to  her  interest,  on 
payment  only  of  the  amount  primarily  charge- 
able against  the  land.— Statton  t.  People  (Colo. 
jApp.)  157. 

ft    O      Tax   HAIas* 

Under  Pol.  Code,  {f  3«96,  3730,  a  tax  deed 
held  not  invalid  because  it  did  not  state  assess- 
ment at  amount  to  which  it  was  raised  by  state 
board  of  equalization. — Davis  v.  Pacific  Imp. 
Co.  (Cal.)  15. 

Under  <3omp.  Laws  1897,  S5  4070,  4071,  held. 
that  the  purchaser  at  a  tax  sale,  whose  deed 
is  void  because  of  a  void  assessment,  may  re- 
cover the  sum  paid. — Stewart  v.  Board  of 
Com'rs  of  Bernalillo  County  (N.  M.)  574. 

Purchaser  at  tax  sale,  suing  to  recover  sum 
paid,  held  not  entitled  to  recover  25  per  cent. 
per  annum  on  such  sum,  under  Comp.  Laws 
1807,  t  4072.— Stewart  v.  Board  of  Com'rs  of 
Bernalillo  County  (N.  M.)  574. 


See 


TAXATION  OF  COSTS. 

"Costs,"  i  4. 


TELEGRAPHS  AND  TELEPHONES. 

{   1.    Regulation  and  operation. 

Invalidity  of  contract  between  sender  of  tele- 
graphic message,  erroneously  transmitted,  and 
recipient  closing  in  bad  faith  with  offer  therein 
contained,  held  a  defeuse  to  the  telegraph  com- 
pauy.— Germain  Fruit  C!o.  v.  Western  Uniou 
Tel.  Co.  (Cal.)  668. 

TENANCY  IN  COMMON. 

{    1.    Creation  and  existenee. 

Mere  lapse  of  time  does  not  dissolve  the  re- 
lationship of  co-tenancy. — Yarwood  v.  Johnson 
(Wash.)  123. 

i  2.     Mntnal  rights,  dnties,  and  Uabili- 
tles  of  co-tenants. 

Where  one  of  several  co-tenants  of  a  mining 
claim  ottempts  to  relocate  the  same,  his  act  in- 
ures to  the  benefit  of  his  co-teuants. — Yarwood 
V.  Johnson  (Wash.)  123. 

A  finding  that  location  of  a  mining  claim  by 
defendant  in  name  of  another  was  fraudulent 
held  warranted. — Yarwood  v.  Johnson  (Wash.) 
123. 
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TENDER. 

Of  deed,  see  "Vendor  and  Purchaser,"  |  8. 
Of  payment,  see  "Vendor  and  Purchaser,"  {  3. 

Under  Civ.  Code,  i  1496,  held,  that  where, 
on  a  tender  by  a  vendee  of  realty  to  the  ven- 
dor, the  latter  did  not  accept  the  offer,  the 
vendee  was  not  in  fault  in  n(4  prodacing  the 
money  or  permitting  it  to  be  canted. — Latimer 
V.  Capay  Val.  Land  Co.  (CaL)  82. 

Under  Civ.  Code,  S  1501,  certain  objections  to 
a  tender  by  a  vendee  held  not  good  on  appeal 
in  action  on  the  contract. — Latimer  v.  Capay 
Val.  Land  Co.  (Cal.)  82. 

An  offer  held  not  a  "due"  offer  of  pajment, 
within  Civ.  Code,  g  1500.— Colton  t.  Oakland 
Bank  of  Savings  (Cal.)  226. 

The  provisions  of  Code  Civ.  Proc.  gf  2074, 
2076,  as  to  offers  to  pay,  tender,  and  objections 
thereto,  held  mere  rules  of  evidence,  affecting 
the  questions  of  costs  and  right  to  bring  action, 
where  tender  is  necessary  before  action. — Col- 
ton T.  Oakland  Bank  of  Savings  (Cal.)  225. 

An  offer  of  $10  in  payment  of  a  claim  of  $20,- 
000  held  not  to  call  for  objection  to  "mode"  of 
offer,  within  Civ.  Code,  §  1501.— Golton  v.  Oak- 
land Bank  of  Savings  (Cal.)  226. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  I  L 

TESTAMENT. 

See  "Wills." 

TESTAMENTARY  CAPACITY. 

See  "Wills."  I  2. 

TESTAMENTARY  POWERS. 

Bestrictions  on  power  to  devise  or  bequeath,  tee 
"Wills,"  {  1. 

TEXT-BOOKS. 

Change  of,  see  "Schools  and  School  Districts," 
§  1. 


See  "Larceny.* 


THEFT. 


THREATS. 


Admissibility  to  show  malice,  see  "Homicide," 
i  8. 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

For  payment  of  interest,  see  "Interest,"  I  8. 
For  taking  appeal  or  suing  out  writ  of  error, 

see  ".Appeal  and  Error,"  g  6. 
Of  delivery  of  goods  sold,  see  "Sales,"  g  1. 
Of  payment  for  goods  sold,  see  "Sales,"  g  1. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Condemnation     proceedings    as    affecting,    see 

"Eminent  Domain,"  g  4. 
Necessary  to  maintain  ejectment  proceeding,  see 

"Ejectment,"  g  1. 
Tax  titles,  see  "^Taxation,"  (  9. 
To  mining  property,  see  "Mines  and  Minerals," 


TOOLS. 

Liability  of  employer  for  defects,  see  "Mastv 
and  Servant,'*^  i  4. 

TORTS. 

Causing  death,  see  "Death,"  1 1. 

Limitation  of  actions  for  torte,  see  "Limitatk» 

of  Actions."   g  2. 
Measure  of  damages,  see  "Damages."  g  3. 

By  parttcuUtr  clone*  of  parties. 
See  "Counties,"  g  3;  "Municipal  Corporations," 

g  7. 
Employes,  see  "Master  and  Servant,"  g  8. 
Married  women,  see  "Husband  and  Wife,"  1 1. 

Particular  rvmedles/or  torts. 
See  "Trespass";  "Trover  and  CouTerston."  I  L 

PorticuJar  (ortc 
See    "Pcwcible    Entry    and    Detainer,"    |    1; 
"Fraud":    "Libel  and   Slander":    "Malidons 
Prosecution";       "Negligence";       "Nuisance"; 
"Trespass";   "Trover  and  Convwsion." 

TOWNS. 

See    "Onuties";     "Municipal    Corpontirairt 
"Schools  and  School  Districts,"  i  L 

TRANSCRIPTS. 

Of  record  for  purpose  of  review,  see  "ADpeal 
and  Error,"  gg  9-11;   "Criminal  Law,"  f  19~ 

TREES. 

See  "Logs  and  Logging." 

Measure  of  damages  for  injury  to  trees.  Me 
"Damages,"   g    3. 

TRESPASS. 

A  certain  fact  held  not  necessary  to  «tab- 
llsh  the  justification  of  right  of  entry  set  up 
by  defendant  in  trespass.— Hart  t.  Hoyt  (CaL) 


S 


TRESPASS  TO  TRY  TITLE. 


See   "Ejectment" 

TRIAL 

See  "New  Trial";    "Beference";    "Witnesses." 

Assessment  of  damages  in  proceedings  to  take 
property  for  public  use,  see  "Eminent  Do- 
mafaT,"  g  3. 

Effect  of  contract  as  question  for  jury,  see 
"Contracts,"  g  2. 

Instructions  as  to  adverse  possession,  see  "Ad- 
verse Possession,"  g  2. 

Novation  as  question  for  jury,  see  "Novation." 

Proceedings  incident  to  trials. 
See  "(continuance." 
Conformity  of  judgment  to  verdict  or  findhigs. 

see  "Judgment,"  g  4. 
Entry   of  judgment   after   trial   of   issues,   tee 
■    "Judgment,"  g  4. 
Place  of  trial,  see  "Venue,"  i  1. 
Bight  to  trial  by  jury,  see  "Jury,"  g  1. 
Summoning  and  impaneling  jury,  see  "Jury,"  g 

2. 

Trial  of  particutor  ciirfl  actiana  or  proceedings. 

See  "Divorce,"  g  2;  "Ejectmeut,"  g  3;  "Money 
Lent";  "Negligence,"  g  4;   "Nuisance."  g  1. 

For  breach  of  contract,  see  "Contracts,"  {  5. 

For  injuries  to  lire  stock  by  railroad,  see  "Bail- 
roads,"  g  2. 
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For  personal  Injuries,  see  "Hijthways,"  8  4; 
"Master  and  Senraut,"  i  7;  "Municipal  Cor- 
porations," S  7;  "Railroads,"  i  2;  "Street 
Railroads,"  g  1. 

For  price  of  goods,  see  "Sales,"  |  6. 

For  wrongful  attachment,  see  "Attachment,"  I 
6. 

Probate  proceedings,  see  "Wills,"  |  5. 

To  establish  boundaries,  see  "Boundaries,"  |  2. 

Trial  of  crimincl  prosecutiont. 

See  "Burglaiy,"  {  2;  "Criminal  Law."  {{  9-16; 

"Homicide,"  S  4;   "Larceny,"   §  2;   '^Rape," 

{  1;    "Robbery." 
For   larceny   of  grain   by   warehouseman.   Me 

"Warehousemen." 

i   1.    B«««ptlom  of  arideao*. 

Some  of  the  evidence  being  relevant,  motion 
to  strike  out  should  specify  that  not  relevant— 
Jarman  v.  Rea  (Cal.)  216. 

In  action  by  co-maker  of  note,  who  had  paid 
the  same  against  the  other  maker,  that  the  note 
was  not  introduced  in  evidence  or  aceoinited 
for  held  no  gronnd  for  nonsuit — Leonard  v. 
Leonard  (Cal.)  1071. 

The  admission  in  testimony  of  lettered  exhib- 
its, not  offered  until  after  the  ease  has  been 
closed,  is  within  the  discretion  of  the  trial 
Jndge.— Lord  v.  Ouyot  (Colo.  Sup.)  6SS. 

Without  objection  to  motion  to  strike  out  evi- 
dence, exception  to  ruling  striking  it  held  un- 
availing.—Collin  V.  Farmers'  Alliance  Mut.  Fire 
Ins.  Co.  (Colo.  App.)  608. 

Defendant's  objection  to  plaintiff's  withdraw- 
ing testimony  of  a  witness  is  InsufBcient,  it  as- 
siguing  no  reason  for  the  objection. — Collin  t. 
Farmers'  Alliance  Mut  Fire  Ins.  Co.  (Colo. 
App.)  698. 

An  objection  to  evidence  that  it  is  incompe- 
tent, irrelevant,  and  immaterial  is  insufficient 
to  call  the  attention  of  the  court  to  the  nature 
of  the  certification  of  the  judgment  proposed 
to  be  introduced. — Mechanics'  Sav.  Bank  v. 
Harding  (Kan.)  655. 

That  an  answer  alleging  an  oral  agreement  at 
variance  with  a  written  contract  was  not  demur- 
red to  did  not  prevent  plaintiff  from  objecting  to 
parol  evidence  to  prove  such  agreement,  on  the 
gronnd  that  It  tended  to  vary  the  written  con- 
tract.—Ruckman  V.  Imbler  Lumber  (Jo.  (Or.) 
811. 

An  objection,  after  cross-examination,  to  tes- 
timony given  on  the  direct  examination,  is  not 
seasonably  made.— Garr  ▼.  Cranney  (Utah)  853. 

In  an  action  for  condemnation  of  land,  refusal 
to  permit  further  testimony  in  rebuttal  was 
proper.— Seattle  &  M.  R.  Co.  v.  Roeder  (Wash.) 
498. 

I  2.     Arcmnentii  and  oondnot  of  ooniiseL 

Remarks  of  counsel  which  the  jury  were  in- 
structed to  disregard  are  no  ground  for  re- 
veraal.— Allen  v.  McKay  &  Co.  (Cal.)  8. 

Ooonsel  held  not  entitled  to  make  a  certain 
inference  in  argument  from  the  evidence.— Jar- 
man  V.  Rea  (Cal.)  216. 

A  motion  for  judgment  on  opening  statement 
htid  properly  denied,  unless  such  statement  ad- 
mits facts  precluding  recovery.— Coffeyville  Min- 
ing &  Gas  Co.  V.  Carter  (Kan.)  635. 

Under  2  Ballinger's  Ann.  Codes  &  St.  i  4993, 
snbd.  5.  where  defendant  waives  his  right  to 
argue  toe  case  to  the  jury,  plaintiff  is  not  en- 
titled to  reply.— Seattle  &  M.  R.  Co.  v.  Boeder 
(Wash.)  498. 

I  3.     Taking  ease  or  qnestion  from  Jnry. 

An  instruction  that  leaves  established  facts 
to  the  jury  is  faulty. — CTity  of  Denver  r.  Mur- 
ray (Colo.  App.)  440. 


Where  a  material  issue  of  fact  is  made  by  the 
pleadings,  judgment  on  the  pleadings  is  re- 
versible error. — Swinehart  v.  Pocatello  Meat  & 
Produce  Co.  (Idaho)  1054. 

Where,  In  an  action  on  an  insurance  policy, 
defendant  alleges  forfeiture,  and  plaintiff 
claims  a  waiver,  but  fails  to  sustain  the  bur- 
den of  proof,  a  demurrer  to  the  evidence  is 
properly  sustained.- Cottom  v.  Natioual  Fire 
Ins.  Co.   (Kan.)  357. 

Where  the  declaration  states  a  cause  of  action 
in  tort,  and  the  evidence  proves  a  right  of  ac- 
tion on  contract  the  court  should  sustain  a 
demnrrer  to  it— Ellis  v.  Flaherty  (Kan.)  5S6. 

Where  the  undisputed  facts  show  that  de- 
fendant cannot  recover,  it  is  not  error  to  direct 
a  verdict  for  plaintiff.— Heisch  t.  Bell  (N.  M.> 
572. 

Undisputed  facts  held  to  authorize  the  court 
to  discbarge  the  jury  and  give  plaintiff  judg- 
ment—Murray V.  Bush  (Wash.)  133. 

Where  there  is  no  issue  made  on  affirmative 
matter  in  reply,  it  may  properly  be  stricken 
out. — Anderson  v.  Harper  (Wash.)  965. 

i   4.    Inatmotlona  to  ixaj. 

An  instruction  held  not  an  invasion  of  the 
province  of  the  jury,  as  stating  as  a  fact  some- 
thing disputed.— Jarman  v.  Rea  (Cal.)  216. 

Objection  and  exception  to  au  instruction  heli 
sufficiently  specific— Denver  &  R.  O.  R.  Co.  v. 
Young  (Colo.  Sup.)  688. 

An  instruction  in  action  against  a  city  for  in- 
juries, if  faulty,  held  cured  by  another. — City 
of  Denver  v.  Murray  (Colo.  App.)  440. 

Where  the  court  charged  three  different  and 
conflicting  rules  for  the  measure  of  damages, 
and  it  was  impossible  to  determine  which,  if 
any,  the  jury  adopted,  the  judgment  will  be  re- 
versed.— Arnett  v.  Huggins  (Colo.  App.)  705. 

It  is  error  to  give  an  instruction,  correct  as 
an  abstract  statement,  but  inapplicable  to  the 
issues.- Meyer  v.  Reimer  (Kan.)  869. 

The  sending  of  the  jury  to  the  pleadings  for 
the  matters  in  controversy,  where  the  pleadinge 
contain  important  and  intricate  averments,  for 
some  of  which  no  proof  was  offered,  was  ma- 
terial error.— Stevens  v.  Maxwell  (Kan.)  873. 

It  is  the  province  of  the  court  to  determine 
the  issues,  and  of  the  jury  to  accept  the  inter- 
pretation of  the  pleadings  made  by  the  court — 
Stevens  v.  Maxwell  (Kan.)  873. 

Where  the  substance  of  instructions  requested 
by  defendant  is  given,  the  refusal  to  give  such 
instructions  in  detail  is  not  reversible  error. — 
Crossen  v.  Grandy  (Or.)  906. 

Certain  instructions  held  not  erroneous,  as  In- 
vading the  province  of  the  jury.— Rio  Grande 
W.  Ry.  Co.  V.  Utah  Nursery  Co.  (Utah)  859. 

Refusal  of  instruction  that  negligence  is  nev- 
er presumed  held  warranted  by  instructions  giv- 
en.—Roberts  V.  Port  Blakely  Mill  Co.  (Wash.) 
111. 

The  giving  of  instructions  covering  others 
requested  is  enough  in  respect  thereto. — Roberts 
T.  Fort  Blakely  Mill  Co.  (Wash.)  111. 

Though  there  is  some  circumstantial  evidence 
in  a  case,  yet,  the  case  not  resting  on  it,  an 
instrnction  concerning  circumstantial  evidence 
may  be  refused.— Roberts  v.  Port  Blakely  MiU 
Co.  (Wash.)  111. 

Where  the  court  correctly  charged  on  the  sub- 
ject of  a  request  the  omission  of  part  of  the  re- 
quest was  not  error. — Seattle  &  M.  R.  Co,  v. 
Roeder  (Wash.)  498. 

Exception  to  instruction  given  in  action  for 
breach  of  contract  to  erect  house  held  insuffi- 
cient— Anderson  v.  Harper  (Wash.)  905. 


Digitized  by 


Ljoogle 


1212 


70  PACIFIC  REPORTEll. 


t  6.     Custody,  oondnot,  and  dellbenitloiui 

of  SUTJ. 

That  intoxicatinK  liquor  was  furnished  the 
jury  held  a.  ground  for  new  trial.— Bernier  v. 
Anderson  (Idaho)  1027. 

i  6.     Verdict. 

Where  the  ultimnte  facts  have  been  found 
against  a  party,  no  finding  of  probative  fact  may 
be  permitted  to  control.— Brown  v.  Mutual  Re- 
serve Fund  Life  Ass'n  (Cal.)  187. 

Under  Mills'  Ann.  St.  |  2164,  and  Mills' 
Ann.  Code,  $  109,  a  setting  aside  of  au  answer 
by  jury  to  interrogatory  held  not  a  finding  that 
there  was  no  evidence  of  fraud  to  sustain  the 
general  verdict — Geraghty  v.  Randall  (Colo. 
App.)  767. 

Affidavit  of  a  juror  cannot  be  received  to 
impeach  a  verdict  except  it  was  the  result  of 
chance. — Bernier  v.  Anderson  (Idaho)  1027. 

Under  Rev.  St.  $  4441,  specification  of  the 

Sarticulars  wherein  the  evidence  is  insufficient 
I  sufficient.  If  it  designates  some  particular 
material  fact  in  issue,  and  avers  tnat  such 
fact  is  not  sustained  by  the  evidence.— Ber- 
nier T.  Anderson   (Idaho)   1027. 

Where  objections  are  made  to  all  of  the  spe- 
cial questions  submitted,  but  no  specific  objec- 
tion is  made,  and  some  are  proper,  the  objection 
will  be  overruled.— Hartman  r.  Hosmer  (Kan.) 
598. 

i  7.     Trial  by  court. 

A  finding  of  the  trial  court  that  a  certain 
course  of  conduct  was  negligent  is  a  conclusion 
of  law.— Warren  v.  Robison  (Utah)  989. 

The  statute  relative  to  findings  of  fact  has 
no  application  to  equitable  actions. — ^White 
Oest  Canning  Co.  v.  Sims  (Wash.)  1J03. 

A  request  for  separate  conclusion  of  fact  and 
of  law,  as  authorized  by  Rev.  St.  {  3660,  made 
more  than  five  mouths  after  the  submission  of 
a  case,  held  to  have  come  too  late. — First  Nat 
Bank  r.  Citizens'  State  Bank  (Wyo.)  726. 

I  8.     Waiver  and  correction  of  in^gu- 
larltles  and  enors. 

Where  a  party  goes  to  trial  before  a  Jury, 
without  objection,  error  in  that  the  action  is 
In  equity  is  waived.— Bernier  t.  Anderson  (Ida- 
ho)  1027. 

TROVER  AND  CONVERSION. 

1   1.    Actions. 

The  three-year  limitation  prescribed  by  Code 
-Civ.  Proc.  {  338,  held  to  apply  to  action  for  con- 
version.—Lowe  V.  Ozmun  (Cal.)  87. 

Complaint  held  to  sufficiently  allege,  as  against 
general  demurrer,  plaintiff's  ownership  at  time 
of  conversion.— Ijowe  v.  Ozmun  (Cal.)  87. 

Averment  in  a  complaint  that  defendant  con- 
verted the  property  to  bis  own  use  is  a  sufficient 
allegation  of  conversion. — Lowe  v.  Ozmuu  (Cal.) 
87. 

In  an  action  to  recover  the  value  of  certain 
gold  dn!<t,  evidence  held  sufficient  to  support  a 
finding  t!mt  pinintiff  was  the  half  owner  of  the 
mining  claims  from  wliich  the  dust  was  taken. — 
Jordan  v.  Coulter  (Wash.)  257. 

In  an  action  to  recover  the  value  of  gold  dust 
received  by  defeudants  to  be  delivered  to  plain- 
tiff, evidence  examined,  and  held  sufficient  to 
support  a  finding  that  defendants,  while  acting 
together,  received  half  of  the  royalties  on  the 
anioimt  of  the  gold  taken  from  the  mining 
claims  of  which  plaintiff  was  a  half  owner,  au- 
thorizing a  judgment  agaiust  both  defendants. 
— Jordan  v.  Coulter  (Wash.)  257. 

In  nn  action  to  recover  the  value  of  gold  dust, 
defendants  held  properly  chargeable  for  the 
amount  of  the  ro.valties  received,  without  reduc- 


tion for  expenses  for  mining.— Jordan  t.  Coul- 
ter (Wash.)  267. 

TRUSTEE  PROCESS. 

See  "Garnishment" 

TRUSTS. 

Charitable  trusts,  sec  "Charities." 

Ouveyances  in  trust  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors." 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

I  1.    Creation,  ozlstenco,  and  valldltr. 

A  conveyance  of  property  by  brother  to  sis- 
ter held  made  in  trust.— Udell  v.  Moss  (Cal) 
j  547. 

I  A  trustee  held,  under  Civ.  Code,  I  2222,  to 
have  so  acknowledged  a  tmst  as  to  preclude  his 
administrator  from  denying  it— Elizalde  t. 
Elizalde  (Cal.)  861. 

I  In  an  action  by  the  judgment  creditor  to  sub- 
I  ject  laud  held  in  trust  for  the  debtor  to  the 

payment  of  the  judgment,  evidence  held  snffl- 
I  cient  to  sustain  a  judgment  for  plaintiff.- Kil- 

ham   V.    Western   Bank   &   Safe  Deposit   Co. 

(Colo.  Sup.)  409. 

i  S.    Constractlon  and  operation. 

A  trust  clause,  in  a  deed  by  a  railroad  com- 
pany conveying  townsite  land,  construed,  under 
Bev.  St.  U.  S.  i  2387  [U.  S.  Comp.  St  1901, 
p.  1457],  and  Comp.  Laws  1897.  Sg  3979,  3981, 
to  entitle  actual  occupants  of  the  land  convey- 
ed to  the  benefit  of  the  trust— Gill  t.  Wallis 
(N.  M.)  575. 

I  3.    HanaKememt  and  disposal  of  trast 
propertr. 

Under  Civ.  Code,  §  2250,  an  administrator 
held  not  liable  for  Interest  on  a  trust  fund  for- 
merly held  by  bis  intestate,  while  the  fund  was 
in  his  hands.- Blizalde  v.  Elizalde  (Cal.)  861. 

Presentation  of  a  claim  to  an  administrator, 
for  interest  for  which  his  intestate  was  liable 
held  necessary.— Elizalde  v.  Elizalde  (Cal.)  861. 

A  foreign  trustee  of  the  estate  of  a  non- 
resident decedent  hM  entitled  to  sae  in  the 
state  where  the  i-ights  of  local  creditors  are  not 
affected  thereby. — Mdelity  Ins.,  Trust  &  Safe 
Deposit  Co.  T.   Nelson  (Wash.)  961. 

A  trustee,  appointed  in  the  place  of  other 
trustees  resigtied,  held  entitled  to  sue  without 
joining  the  prior  trustees,  though  not  formally 
tischarged.- Fidelity  Ins.,  'ftust  &  Safe  De- 
posit Co.  v.  Nelson  (Wash.)  961. 

I  4.    Establlsluncnt  and  emforoexnent  of 
trust. 

A  showing  of  the  probate  of  a  will  under 
Which  a  trust  fund  was  created  held  unneces- 
...ary,  in  a  complaint  seeking  to  recover  the  fnnd, 
where  a  sufficient  acknowledgment  of  the  trust 
by  the  trustee  was  shown.— Elizalde  r.  EUizalde 
(Cal.)  8G1. 

UNDUE  INFLUENCE. 

Procuring  making  of  will,  see  "Wills,"  {  4. 

UNITED  STATES. 

Courts,  see  "Removal  of  Causes." 
Public  lands,  see  "Public  Lands,"  {  2. 

UNLAWFUL  DETAINER. 

See  "Forcibly  Entry  and  Detainer." 

By  tenant,  see  "Landlord  and,  Tenant'' (  ^ 
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USAGES. 

See  "Onstoms  and  Usages." 

USE  AND  OCCUPATION. 

One  who  enters  land  under  an  executory 
agreement  to  purchase  does  not  thereby  become 
the  tenant  of  his  vendor,  and  cannot  be  held 
for  use  and  occupation. — Belger  v.  Sanchez 
(Cal.)  73a 

USURY. 

I   1,    Vaarlon*    contraets    and    tranaao- 
tloiu. 

A  purchaser  of  land  incumbered  by  a  usurious 
building  and  loan  mortgage,  which  the  purchaser 
assumed  and  agreed  to  pay,  held  not  entitled  to 
plead  usury  and  have  payments  made  thereon 
applied  in  extineuishment  of  the  debt.— Fro^ 
T.  Pacific  Sav.  Co.  (Or.)  814. 

VACANCY. 

In  state  ofiSce,  see  "States,"  I  1. 

VACATION. 

Of  attachment,  see  "Attachment."  §  S, 
Of  judgment,  see  "Judgment."  fS  3,  6. 

VALUE. 

Opinion  evidence,  see  "Evidence,"  i  9. 

VARIANCE. 

Between  pleading  and  proof  In  dvll  actions, 
see  "Pleading,''^  |  9. 

VENDOR  AND  PURCHASER. 

See  "Exchange  of  Property";   "Sales." 

Bona  fide  purchasers  of  public  lands,  see  "Pub- 
lic Lauds,"  8  2. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," §  2. 

Purchasers  at  tax  sale,  see  "Taxation,"  J  9. 

Requirements  0/  statute  of  frauds,  see  "Frauds, 


Statute  of,"  5  2. 
eeific  performs 
Performance." 


Specific  performance  of  contract,  see  "Specific 


t    1.    Requisites  and  Talidlty  of  eontraot. 

Memorandum  of  sale  of  land  held  an  express 
contract  of  sale,  and  not  an  option. — Anderson 
V.  Wallace  Lumber  &  Mfg.  Co.  (Wash.)  247. 

Ballinger's  Ann.  Codes  &  St.  S8  4517,  4518, 
requiring  all  conveyances  of  real  estate  and  all 
contracts  evidencing  any  incumbrance  thereon 
to  be  by  deed,  signed  and  acknowledged,  do  not 
apply  to  a  contract  for  conve.vance  enforceable 
in  equity.— Anderson  t.  Wallace  Lumber  & 
Mfg.  Co.  (Wash.)  247. 

i  2>    Modifloation  or  rescission  of  een- 
traot. 

An  entry  of  judgment  for  plaintiff,  in  a  suit 
to  quiet  title  mvolving  land  which  defendant 
has  contracted  to  sell,  is  no  ground  for  rescis- 
sion by  vendee  until  refusal  of  vendor  to  per- 
form.—Latimer  V.  Capay  Val.  Land  Co.  (Cal.) 

A  vendee  Md  not  guilty  of  laches  in  her  re- 
scission of  the  contract. — Latimer  v.  Capay  Val. 
Land  Co.  (Cal.)  82. 

I  3.     Performaneo  of  oontraet. 

Tender  of  a  deed  by  vendor  held  not  good.— 
Latimer  t.  Capa^  Val.  Land  Co.  (Cal.)  SL 


Where,  on  a  tender  and  offer  of  performance 
by  a  vendee  of  realty  in  a  contract  calling  for 
a  fee  simple  title,  the  vendor  tenders  a  deed  not 
sufficient  to  convey  a  fee  simple,  it  is  a  refusal 
of  the  offer.— Latimer  v.  Capay  Val.  Land  Co, 
(Cal.)  82. 

Under  Civ.  Code,  i  1498,  a  vendee  whose 
contract  calls  for  a  title  in  fee  simple,  on  an 
offer  to  perform,  has  a  right  to  attach  the  con- 
dition of  receiving  such  title  to  his  offer. — 
Latimer  v.  Capay  Val.  Land  Co.  (Cal.)  82. 

Where  lands  whose  value  is  not  fluctnating 
were  sold,  and  a  bond  for  title  executed,  and 
part  payment  of  the  price  made,  and  posses- 
sion taken,  equity  will  not  declare  a  forfeiture 
in  the  absence  of  any  stipulation  for  one  in  tha 
!  contract — Castleberry  v.  Hay  (Idaho)  1055. 

;  i  4.     Blglits  and  UablUtles  of  parties. 

j  Under  Civ.  Code,  §  1GS9,  the  assignee  of  a 
vendee  held  entitled  to  recover,  on  breach  by 
the  vendor,  for  the  improvements  made  by  her 
assignor  pursuant  to  the  contract. — Latimer  v. 
Capay  Val.  Land  Co.  (Cal.)  82. 

The  exclusive  possession  of  property  by  a 
married  woman  after  separation  from  her  hus- 
band puts  a  purchaser  on  inquiry  as  to  her 
rights  therein. — Allen  v.  Moore  (Colo.  Sup.)  682. 

In  an  action  to  quiet  title,  evidence  consid- 
ered, and  held  sufficient  to  support  a  finding 
that  the  actual  vendee  was  not  an  innocent 
purchaser  without  actual  notice  of  the  title  of 
a  third  party.— Blgelow  v.  Brewer  (Wash.)  129. 

A  vendee  in  interest  of  real  estate,  who  was 
told  by  the  vendor  that  the  property  had  been 
turned  over  by  her  to  other  persons  and  did  not 
belong  to  her,  had  sufficient  notice  to  put  him, 
on  further  inquiry  as  to  the  other  persons'  title. 
— Bigelow  V.  Brewer  (Wash.)  129. 

I   6.    Bomedies  of  Tender. 

Finding  that  defendant  in  ejectment  bad  of- 
fered to  pay  the  balance  of  the  price  of  the 
S remises  hrtd  not  sustained  by  the  evidence. — 
^Iger  V.  Sanches  (Cal.)  738. 

An  action  to  recover  unpaid  installments  on  a 
written  contract  for  the  sale  of  land  held  an 
action  of  debt  on  a  written  contract,  and  not  a 
suit  in  equity. — North  Stockton  Town  Lot  Co. 
V.  Fischer  (Cal.)  1082. 

Vendor  held  not  barred  by  laches  from  recov- 
ering unpaid  installments  of  the  price,  none  of 
which  were  barred  by  limitations. — North  Stock- 
ton Town  Lot  Co.  v.  Fischer  (Cat)  1082. 

Where  a  purchaser  did  not  demand  a  deed 
nor  object  in  the  trial  court  that  the  vendor's 
tender  thereof  was  not  kept  good,  a  Judt;ment 
for  the  price  will  not  be  reversed  therefor  on 
appeal.  —  North  Stockton  Town  Lot  C!o.  t. 
Fischer  (Cal.)  10^. 


VENUE. 

Of  particular  acttona  or  proceedings. 
See  "Partition,"   8   1;   "Quieting   Title,"   i  2; 

"Specific   Performance,"  S  3. 
Criminal  prosecutions,  see  "Criminal  Law,"  {4. 

I   1.    Change  of  venne  or  plaee  of  trial. 

Motion  for  a  change  of  venue  will  not  be  re- 
viewed on  appeal,  in  the  absence  of  abuse  of 
I  discretion.— Doll  v.  Stewart  (Colo.  Sup.)  326. 

That  a  judge  rendered  judgment  agaiusv  a 
'  party  entitled  to  a  new  trial  as  of  right  held 
not  jrrouiid  lor  a  change  of  venue,  on  the  ap- 
plication of  such  defeated  party,  for  prejudice 
of  the  judge.— Doll  v.  Stewart  (Colo.  Sup.)  326. 

Denial  of  an  application  for  a  change  of 
venue  for  prejudice  of  the  inhabitants  of  a 
county  held  not  an  abuse  of  discretion. — DoU  v. 
Stewart  (Colo.  Sup.)  326. 
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VERDICT. 

Tn  dyn  actlous.  see  "Trial,"  I  6. 

In  criminal  prosecutions,  see  "Criminal  I«w, ' 
H  10-16. 

Operation  and  effect  as  to  cnrlng  defects  in 
pleadiuK,  see  "Indictment  and  Information," 
M  4.  10. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Briw,"  |  19. 

Setting  aside,  see  "New  Trial,"  S  1. 

VERIFICATION. 

Of  dalm  against  county,  see  "Conntles,"  |  6. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  {  6. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  i  B. 

VIEW. 

Bj  Jniy,  see  "Criminal  Law,"  i  11. 

VOTERS. 

See  "Elections." 

WAGERS. 

See  "Oaming,"  |  L 

WAGES. 

See  "Master  and  Servant,"  {  2. 

WAIVER. 

See  "Hstoppel." 

Of  obiecMona  to  partteuiar  cum  or  pnoeeMnat. 

See  "Appearance";  "Trial,"  §  8. 

Error  waived  in  appellate  court,  see  "Appeal 

and  Error,"  |  15. 
Pleadings  in  equity,  see  "Equity."  I  2. 

■Of  rights  or  remedies. 

See  "Insurance,"  f,  6;   "New  Trial,"  |  1. 

Breach  of  contract  to  pipe  water,  see  "Waters 
and  Water  Courses,"  5  7. 

Right  to  appeal,  see  "Appeal  and  Error,"  §  4. 

Undertaking  ou  appeal,  see  "Appeal  and  Er- 
ror," f  e. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Receipts  pledged  by  warehouseman  held  In- 
valid, when  not  represented  by  goods  in  stor- 
age.—Milliom  V.  Clow  (Or.)  398. 

Under  Hill's  Ann.  Laws,  ii  4201,  4202,  4204, 
section  T76,  snbds.  1,  19,  20,  34,  held  to  afford 
no  presumption  that  a  warehouseman  had  had 
on  store  the  amount  of  wheat  called  for  by  a 
receipt  given  by  him.— Milliom  v.  Clow  (Or.) 
398. 

Ill  suit  to  enforce  pledge  of  grain  in  ware- 
house, decree  held  proper.— Milliorn  t.  Clow 
(Or.)  3i»8. 

A  warehouseman  giving  receipts  for  grain 
deiiosited,  not  iu  the  form  prescribed  by  Hill's 
Ann.  Laws,  SS  4201^207,  regulating  ware- 
housemen, held  properly  prosecuted  under  sec- 


tion 1771,  defining  larceny  by  bailee,  for  a  con- 
version of  the  grain.- State  v.  Humphreys  (Or.) 
824. 

Evidence  in  a  prosecution  of  a  warehonaeman 
for  the  larceny  of  grain  deposited  with  bim  hM 
suBicient  to  show  a  conversion  of  the  grain 
with  a  criminal  intent,  warranting  a  conviction. 
—  State  V.  Humphreys  (Or.)  824. 

On  a  prosecution  of  a  warehouseman  for  tbe 
larceny  of  grain  deposited  with  him,  held,  that 
it  was  not  incumbent  on  the  state  to  prove  the 
criminal  intent  by  direct  testimony.— State  v. 
Humphreys  (Or.)  824. 

Evidence,  in  a  prosecution  of  a  warehouseman 
for  the  larceny  of  grain  alleged  to  have  been 
deposited  with  bim,  held  sufficient  to  require 
the  submission  to  the  jury  of  the  question  of 
whether  the  grain  was  sold  to  or  deposited  with 
tbe  warehouseman. — State  v.  Humphreys  (Or.) 
824. 

On  a  prosecution  of  a  warehouseman  tor  the 
larceny  of  grain  deposited  with  him,  the  over- 
ruling of  an  objection  to  a  question,  on  cross- 
examination  of  a  witness,  as  to  whether  third 
persons  signing  defendant's  name  to  the  receipts 
of  the  grain  were  not  in  his  employ  and  an- 
thorteed  to  sign  bis  name,  held  not  erroneous.- 
State  V.  Humphreys  (Or.)  824. 

Transportation  company,  foreclosing  lien  tar 
charges  on  attached  goods,  held  not  liable  to 
owner  for  original  value.— Eoyukuk  Min.  Co. 
V.  Van  de  Vanter  (Wash.)  9m. 

Under  2  Ballinger's  Ann.  Codas  &  St  {  6966, 
order  directing  surplus  remaining  after  fore- 
closure of  carrier's  lien  to  be  paid  to  county 
treasurer,  made  in  action  by  owner  of  goods, 
brought  on  the  theory  that  carrier  was  made 
custodian  after  attachment,  held  proper.— Koyn- 
kuk  Mhi.  Ck>.  v.  Van  de  Vanter  (Wash.)  966. 

Where  a  carrier  is  sued  on  tbe  theory  that 
it  has  been  made  the  custodian  of  attached 
property,  proof  that  it  bad  arranged  to  notify 
the  plaintiff  of  the  foreclosure  of  its  own  lien 
for  charges  is  outside  the  issues.  —  Koyukok 
Min.  Co.  V.  Van  de  Vanter  (AVaah.)  966. 

Evidence  held  to  establish  warehouseman's 
lien.— Eoyukuk  Min.  Co.  t.  Van  de  Vanter 
(Wash.)  966. 

WARRANTY. 

By  insured,  see  "Insurance,"  H  3,  4. 

WATERS    AND    WATER    COURSES. 

t  1.     Natural  water  oonraea. 

Evidence,  in  an  action  to  restrain  the  diver- 
sion of  water  from  a  stream,  examined  and 
held  sufficient  to  show  that  plaintiffs'  shortage 
of  water  was  not  due  to  imperfection  in  their 
ditch,  but  to  the  appropriation  of  water  by 
defendant.— Britt  t.  Reed  (Or.)  1029. 

Evidence,  in  an  action  to  restrain  the  diver- 
sion of  water  from  a  stream,  examined  and 
held  sufHoient  to  show  that  the  quantity  of 
water   diverted   by   defendant    was   an    impor- 

'  tant   infringement   on   plaintiffs'   rights.— Britt 

'  V.  Reed  (Or.)  1029. 

I  2.    Snbterraneaa  and  pereolatlac  wa- 
ters. 

Rights  of  adjoining  landowners  to  subter- 
ranean percolating  waters  not  runuing  in  any- 
defined  channel  held  not  governed  by  the  roles 

'  applying  to  riparian  owners. — Kati  v.  Walkin- 

I  shaw  (Cal.)  663. 

I  An  owner  of  land  held  not  entitled  to  draw 
I  percolating  waters  therefrom  and  sell  the  aaiue 

for  the  irrigation  of  distant  'lands  to  tbe  detn- 
I  ment  of  adjoining  landowners.— -Kats  r.  WaUdn- 

ghaw  (Cal.)  663.      ^,^,_,  ,  (^QOQ IC 
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f  8.    Barfaoe  wkten. 

Sttrface  water  may  not  be  drained  onto  the 
land  of  another  to  bis  material  injury. — Sullivan 
T.  Johnson  (Wash.)  246. 

f  4.    Appropriation  and  preacrlptloii. 

No  nse  of  water  by  a  riparian  owner  can 
give  bim  rights  by  adverse  user  as  against  an 
upper  owner.— Walker  y.  Lillingston  (Cal.)  282. 

Th«  overmlinR  of  a  demurrer  to  an  answer 
to  a  cross-complaint,  which  denied  that  all  of 
the  defendants  to  the  crossHibmplaint  were 
owners  of  land  not  riparian  to  a  stream,  and 
which  alleged  that  many  of  such  defendants 
were  owners  of  land  through  which  the  stream 
flows,  held  erroneous. — Strong  y.  Baldwin  (Cal.) 
288. 

In  a  suit  to  restrain  defendant  from  interfer- 
ing with  a  ditch  over  bis  land  and  diverting 
the  waters  flowing  tbrougb  it,  evidence  exam- 
ined, and  held  insufllcient  to  support  a  finding 
that  plaintiffs  had  acquired  by  adverse  user  an 
«asement  of  a  designated  quantity  of  water. — 
Strong  V.  Baldwin  (Cal.)  288. 

In  a  suit  to  restrain  interference  with  a  ditch 
over  defendant's  land,  findiug  that  nlaintiff's 
right  was  acquired  by  prescription  held  sus- 
tainable by  proof  that  the  right  was  acquired 
before  defendant  demanded  compensation. — 
Strong  T.  Baldwin  (Cal.)  288. 

Answer  in  suit  to  enjoin  diversion  of  stream 
used  for  irrigating  purposes  held  to  show  prior 
appropriation  constituting  defense.— Wellington 
T.  Beck  (C!olo.  Sup.)  687. 

A  complaint  held  not  to  show  an  appropria- 
tion of  water,  or  to  snSlciently  describe  an 
easement  alleged  to  be  obstructed.— Carter  v. 
Wakeman  (Or.)  393. 

Statement  of  rule  as  to  priority  of  rights  of 
appropriators  of  water.— McCall  ▼,  Porter  (Or.) 

Facts  kel<l  to  show  an  appropriation  of  water, 
— McCoU  V.  Porter  (Or.)  820. 

An  adverse  or  prescriptive  right  to  the  nse 
•of  water  from  a  stream  held  not  to  have  been 
acquired  as  agaiiiHt  a  prior  appropriator,  under 
the  evidence.— Britt  t.  Reed  (Or.)   1029. 

Where  the  waters  of  a  stream  running 
though  public  lands  is  appropriated  for  a  pri- 
vate use,  the  one  making  such  appropriation 
acquires  a  right  to  such  water  superior  to  the 
rights  acquired  by  subsequent  riparian  projpri- 
«tor8  or  appropriatops.— Britt  v.  Keed  (Or.) 
1029. 

S  5.     Conveyaaoes  and  eontzaota. 

Under  Civ.  Code,  i  1069,  a  reservation  In  a 
£rant  held  to  fix  amount  of  water  reserved, 
and  not  to  be  a  condition  subsequent  to  the 
right— Walker  v.  Lillingston  (Cal.)  282. 

Riparian  owners  may,  in  a  grant  of  a  part 
of  the  riparian  land,  reserve  a  right  to  the  use 
•of  riparian  water.— Walker  v.  Lillingston  (Cal.) 
282. 

A  reservation  in  a  deed  to  riparian  land  of 
80  much  water  as  is  necessary  to  work  a  num- 
ber 5  hyrtrnulic  ram.  held  not  void  for  uncer- 
tainty.—Walker  y.  Lillingston  (Cal.)  282. 

Deed  to  land  held  to  have  presumably  con- 
reyed  the  right  to  use  a  ditch  conveyiag  water 
to  the  land. — American  Nat.  Bank  of  Denver 
T.  Hoeffer  (Colo.  App.)  156. 

f  6.     Artificial     ponds,     reservoirs,     and 
channels,  dams,  and  floirace. 

An  OM'ner  of  lund  on  which  water  has  col- 
lected in  a  natural  depression  may  not,  by  the 
construction  of  ditches,  divert  the  water  to  oth- 
«r  parts  of  his  own  land,  so  as  to  throw  it  on 
the  adjoining  lands  of  another. — Noyea  r.  Cos- 
selman  (Wash.)  61. 


I  7.    Pnbllo  water  supply. 

■  A  complaint  seeking  to  compel  a  water  com- 
pany to  supply  plaintiff's  promises  with  water 
held  not  subject  to  a  general  demurrer,  as  fail- 
ing to  sufBciently  set  out  that  certain  water 
had  been  appropriated  to  public  use. — Hildreth 
V.  Moutecito  Creek  Water  Co.  (Cal.)  672. 

In  an  action  to  enforce  an  appropriative  right 
to  a  share  of  the  water  diverted  from  a  cer- 
tain creek,  the  facts  proven  and  the  complaint 
held  not  at  variance.  —  Hildreth  v.  Montecito 
Creek  Water  Co.  (Cal.)  672. 

The  formation  of  a  corporation  for  the  pur- 
pose of  distributing  the  waters  of  a  creek  to 
those  entitled  thereto  as  a  public  nse,  and  the 
entering  into  the  corporation  of  all  except  one  of 
those  entitled  to  the  water,  held  not  to  render 
the  use  any  the  less  a  public  one. — Hildreth  T. 
Montecito  Creek  Water  Co.  (Cal.)  672. 

A  prescription  of  30  years,  confirmed  by  an  im- 
plied contract,  held  to  entitle  a  landowuer  to  de- 
mand of  a  water  company  that  it  supply  his 
premises  with  water  at  a  reasonable  rate. — 
Hildreth  t.  Montecito  Creek  Water  C!o.  (Cal.) 
672. 

Each  individual  landowner  of  a  community 
having  a  public  use  in  the  water  of  a  certain 
creek  held  to  have  an  appropriate  right  therein. 
—Hildreth  v,  Montecito  Creek  Water  Co.  (Cal.) 
672. 

One  having  an  appropriative  right  to  certain 
water  held  not  restricted  by  way  of  estoppel  or 
contract  by  by-laws  of  the  distributing  company 
of  which  he  had  no  notice.— Hildreth  T.  Monte- 
cito Creek  Water  Co.  (Cal.)  672. 

An  appropriative  right  to  certain  water  held 
not  lost  by  adverse  user  by  reason  of  a  failure 
for  several  years  to  receive  it  from  a  distribut- 
ing pompnny. — Hildreth  v.  Montecito  Creek  Wa- 
ter Co.  (Cal.)  672. 

Decree  in  water  right  litigation  adjudging 
reversionary  interest  to  plaiutiff  corporation 
held  error. — Arroyo  Ditch  &  Water  Co.  y.  Dor- 
man  (Cal.)  737. 

Defendants  in  water  right  litigation  whose 
interests  were  cared  for  held  not  entitled  to  al- 
lege error  in  reference  to  internal  affairs  of 
corporation  plaiutiff,  and  its  acquisition  and 
use  of  water  rights. — Arroyo  Ditch  &  Water 
Co.  V.  Dorman  (Cal.)  737. 

Joinder  of  parties  plaintiff  in  an  action  to  en- 
force water  nphts  held  proper,  under  Code  Civ. 
Proc.  i  878.— Daly  v.  Rnddell  (Cal.)  7»i. 

Breach  of  contract  to  pipe  water  for  irrigation 
held  waived,  and  hence  not  a  defense  to  an  ac- 
tion to  enforce  rights  nnder  contract. — Daly  v. 
Ruddell  (Cal.)  784. 

Judgment  apportioning  water  rights  held  not 
objectionable  for  uncertainty. — ^Daly  v.  Ruddell 
(Cal.)  784. 

County  containing  lands  within  the  water 
shed  of  an  irrigation  district  created  by  Mills' 
Ann.  St.  81  2440,  2442,  but  containing  no  lands 
irrigated  by  the  rivers  specified,  is  not  within 
the  district  so  as  to  be  liable  for  salary  of  the 
superintendent  of  irrigation  of  the  district. — 
Chew  V.  Board  of  County  Com'rs  of  Fremont 
(3onnty  (Colo.  App.)  764. 

WAYS. 

Privote  rights  of  way,  see  "Easements." 
Public    ways,    see    "Highways";     "Munidpol 
Corporations,"   S  7. 

WEAPONS. 

Act  Feb.  4,  1880.  prohibiting  private  persons 
from  carrying  weapons,  held  in  violation  of 
Const  U.  S.  Amend.  2,  and  Const.  Idaho,  art 
1,  i  11.— In  re  Brickey  (Idaho)  6W9.jOOQ  IC 
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The  legislature  has  no  authority  to  prohibit 
the  carrying  of  firearms,  which  right  is  guar- 
antied to  the  citizen  both  by  the  federal  and 
state  coDStitntioDs.— In  re  Brickey  (Idaho)  60D. 

WILLS. 

See  "Executors  and  Administrators." 
Charitable   bequests   and   devises,   see   "Chari- 
ties." 
Construction    and    execution    of    trusts,    see 
"Trusts." 

I   1.    Nature  and  extent  of  testmmentary 
povrer. 

A  testator  has  uo  power  to  authorize  a  sale 
of  community  property  except  to  pay  debts. — 
In  re  Wickersham's  Estate  (Cal.)  1079. 

i  2.    Testamentary  oapao'ty. 

On  the  trial  of  a  contest  of  the  probate  of  a 
■will,  the  contestant  may  show,  by  witnesses 
other  than  the  subscribing  witnesses,  that  testa- 
tor was  not  of  sound  mind  when  the  will  was 
executed. — Ashworth  v.  McNamee  (Colo.  App.) 
150. 

(   3.    Contracts  to  de-rise  or  beqneatli. 

A  yerbal  contract  to  will  an  estate  to  a  cer- 
tain person  held  enforceable  in  equity,  where 
the  statu  quo  could  not  be  restored,  and  the 
rights  of  no  innocent  third  parties  intervened. 
— McCabe  v.  Healy  (Cal.)  1008. 

I  4.     Requisites  and  Talldity. 

The  concurrence  of  the  fact  that  a  wHl  does 
not  make  a  natural  disposition  of  the  testator's 

Eroperty  with  the  fact  that  the  beneficiary 
eld  a  confidential  relationship  to  the  testator 
held  not  to  overcome  the  prima  facie  case  aris- 
ing from  the  proof  of  due  execution.— In  re 
Holman's  Estate  (Or.)  908. 

Evidence  examined,  and  luid,  that  a  finding 
that  the  execution  of  decedent's  will  was  in- 
duced by  undue  influence  was  not  justified. — In 
re  Holman's  Estate  (Or.)  906. 

The  mere  fact  that  a  will  does  not  make  a 
natural  disposition  of  the  testator's  property 
does  not  raise  a  presumption  that  it  was  pro- 
cured by  unlawful  means.— In  re  Holman's  Es- 
tate (Or.)  908. 

The  fraud,  undue  Influence,  or  coercion  suffi- 
cient to  set  aside  a  will  must  be  such  as  to 
overcome  the  volition  of  the  testator  and  must 
be  the  efficient  cause.— In  re  Holman's  Estate 
(Or.)  908. 

The  law  gives  effect  to  a  will,  without  re- 
gard to  whether  or  not  he  has  given  his  prop- 
erty to  the  natural  or  legitimate  claimants  on 
hia  bounty.— In  re  Holman's  Estate  (Or.)  908. 

Evidence  held  to  show  that  testator's  name 
was  signed  to  a  will  by  one  of  the  witnesses  in 
testator's  presence,  as  required  by  1  Ballinzer's 
Ann.  Codes  &  St.  |  4595.— Higgins  v.  Nethery 
(Wash.)  489. 

{   B.    Probate,  establishmentt  and  annnla 
ment. 

Granting  of  new  trial  in  a  will  contest,  for 
insnflflcioury  of  evidence,  held  not  an  erroneous 
exercise  of  discretion. — In  re  Wickersham's  Es- 
tate (Cal.)  1070. 

■Right  of  heira  of  widow  to  contest  husband's 
will  hftd  not  affected  by  the  widow's  renuncia- 
tion of  her  interest  in  community  property  pro- 
cured by  fraud.— In  re  Wickersham  s  Estate 
(Cal.)  1076. 

Under  Code  Civ.  Proc.  U  1663,  1664,  the 
riftht  of  heirs  of  a  testator  to  be  heard  in  a  pro- 
ceeding to  contest  the  will  cannot  be  affcted 
bv  the  provisions  of  the  will. — In  re  Wicker- 
sham's Estate  (Cal.)  1076. 

Where  the  probate  court  having  jurisdiction 
of  the  probate  of  a  will  admits  it  to  probate, 
and  its  judgment  becomes  final,  it  cannot  be 


collaterally    attacked    In    ejectment. — ^Ward   t. 
Board  of  Ckim'rs  of  Ixigan  County  (Okl.)  378. 

Where  the  attestation  clause  of  the  wituess- 
es  is  not  attached  to  the  will,  it  can  be  shown 
by  competent  evidence  that  the  will  was  at- 
tested as  required  by  law. — Ward  v.  Board  of 
Com'rs  of  I.ogan  County  (Okl.)  378. 

A  proponent  of  a  will,  in  a  contest  on  the 
gi'onud  of  fraudj  undue  influence,  etc.,  has  the 
btirdeu  of  proving  that  the  will  is  the  free 
act  of  the  testator. — In  re  Holman's  Estate 
(Or.)  908. 

Where  the  record  of  a  proceeding  admitting 
a  will  to  probate  shows  that  the  court  had  juris- 
diction, and  all  the  facts  necessary  to  show 
prima  facie  a  valid  will,  the  burden  is  on  the 
plaintiffs  in  a  contest  to  show  facts  invalidating 
the  will.— Higgins  v.  Nethery  (Wash.)  489. 

Petition  for  the  probate  of  a  will,  alleging 
that  deceased  died  in  the  county  and  left  an  es- 
tate therein,  held  sufficient  to  show  jurisdic- 
tion of  the  probate  court,  under  2  BaUiuger's 
Ann.  Codes  &  St.  |  6087.— Higgins  r.  Nethery 
(Wash.)  489. 

I  6.     Constmotlon. 

A  will  held,  under  Mills'  Ann.  St  S  4652.  to 
dispose  of  all  real  estate  possessed  by  the  tes- 
tator at  the  time  of  his  death.— Clajrton  t.  Hal- 
lett  (Colo.  Sup.)  429. 

Will  construed,  and  held,  that  on  testator's 
death  the  legatees  acquired  a  vested,  and  not  a 
contingent,  interest.- McLaughlin  r.  Penney 
(Kan.)  341. 

A  will  construed  and  held  that  the  widow- 
acquired  a  life  estate  only  without  power  of 
sale,  the  children  taking  the  remainder  in  fee. 
—Winchester  v.  Hoover  (Or.)  1035. 

i  7.     Riehts  and  UabiUtles  of  deirlmea 
and  legatees. 

Trustees  of  a  fund  held  entitled  to  recover 
interest  from  the  executors  on  the  legacy  dur- 
ing a  delay  in  payment,  though  the  delay 
might  have  been  avoided,  had  the  trustees 
promptly  signed  the  tmst  agreement. — ^In  t« 
Blake's  Estate  (Cal.)  303. 

Deposit  of  money  in  bank  by  executors  to 
the  knowledge  of  one  of  the  trustees,  to  whom 
It  was  subsequently  paid,  held  not  a  condition- 
al tender.— In  re  Blake's  Estate  (CaL)  303. 

Where  the  devisees  under  a  non-intervention 
will  had  conveyed  the  realty  for  value,  a  snb- 
sequent  sale  by  one  of  them  aa  executrix  ondw^ 
order  of  the  court  h^ld  void. — English-McCaf- 
fery  Logging  Co.  v.  Clowe  (Wash.)  138. 

WITHDRAWAL 

Of   members   from   association,    see   "Associa-- 

tions." 

WITNESSES. 

See  "Affidavits";    "Evidence." 

Experts,  see  "Evidence,"  $  9. 

Fraudulent  alteration  of  testimony  by  attorney, 

as  ground  for  disbarment,  see  "Attorney  and 

Client,"  i  1. 
Indorsement  of  names  of  on   information,   see 

"Oriminal  Law,"  8  10. 
Mileage  as  part  of  witness  fees,  see  "Costs." 

8  3. 
Opinions,  see  "Evidence,"  i  9. 

§    1.     Oompetenoy. 

Intercourse  with  a  female  under  16  years 
old  held  not  criminal  violence,  within  the  ex- 
ception to  Pen.  Code,  i  1322.  making  husband 
and  wife  incompetent  to  testify  against  each 
other  in  a  criminal  action. — People  v.  Cnriale 
(Cal.)  468. 

Violence  before  marriage  held  not  within  tlie 
exception  to  Pea.  Code,   f  1322,  making  ho*- 
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band  and  wife  incompetent  to  testify  against 
eadi  other  in  a  criminal  case. — People  t.  Onriale 
(Cal.)  468. 

A  prosecuting  attorney  may  be  a  competent 
witueas  for  the  state  in  a  criminal  action.— 
Btote  r.  Wilmbusse  (Idaho)  S49. 

In  an  action  by  a  husband  for  alienating  the 
affections  of  his  wife,  he  is  not  incompeteiit  to 
testi^  as  to  transactions  or  communications  not 
had  by  him  with  his  wife,  by  Civ.  Code,  {  323. 
— Roesner  ▼.  Darrah  (I£au.)  597. 

Her.  St  {  3414,  held  to  preclude  a  physician 
from  testifyiu;;  as  to  information  obtained  re- 
garding ^e  condition  of  plaintiff  during  an  ex- 
amination which  he  made  at  defendant's  re- 
quest—Munx  V.  Salt  Lalce  City  R.  Co.  (UUh) 
852. 

Where  a  physician  examines  a  person,  It  will 
be  presumed  that  the  relation  of  physician  and 
patient  exists,  and  that  the  information  he  oi)- 
tained  was  for  the  purpose  of  enabling  him  to 
prescribe  and  act  for  the  patient — ^Munz  r.  Salt 
like  City  R.  Co.  (Utah)  852. 

Certain  evidence  in  an  action  of  ejectment 
heU  objectionable,  under  Ballinger's  Ann.  Codes 
&  St.  I  5991,  because  relating  to  a  transaction 
with  a  deceased  person. — Kline  v.  Stein  (Wash.) 
235. 

I   2.    Ezamlnstloa. 

Where  prosecutrix  stated  many  persons  saw 
her  and  defeudant  go  into  the  woods,  where 
she  aiieged  he  raped  her,  it  was  error  for  the 
court  to  refuse  to  require  her  to  name  one  of 
)hem,  if  she  could,  on  cross-examination. — ^Big- 
craft  T.  People  (Colo.  Sup.)  417. 

The  latitude  allowed  in  the  cross-examina- 
tion of  a  party  as  a  witness  to  test  his  Te- 
rac'ity  rests  in  the  sound  discretion  of  the  trial 
court.— Bnssett  v.   Glass  (Kan.)  336. 

Where  defendant  in  ejectment  claimed  posses- 
ainu.  and  that  be  had  relied  on  an  oral  contract 
of  sale  with  plaiutiff,  it  was  error  to  exclude  a 
question,  on  cro.ss-examiDation  of  defeudant, 
whether  he  hnd  not  contributed  to  a  fund  to 
break  plaintid's  title.  —  Cobban  t.  Hecklen 
(Mont)  805. 

A  question  as  to  whether  a  witness  had  not 
made  an  inconsistent  statement  at  another  time 
held  not  objectiouable  for  failure  to  recite  the 
times,  places,  and  persons  present. — State  v. 
Burrell   (Mont.)    982. 

Bankrupt  act  held  not  to  preclude  the  intro- 
duction of  evidence  of  incriminating  circum- 
stances obtained  from  sources  other  than  the 
bankrupt,  tliough  knowledge  of  the  source  was 
obtained  from  the  bankrupt's  testimony. — State 
T.  Burrell  (Mont.)  982. 

Where  defendant  did  not  refuse  to  answer 
questions  as  to  his  testimony  in  a  bankruptcy 
proceeding,  he  waived  his  privilece  of  not  tes- 
tifying thereto  on  the  ground  that  his  answers 
misht  tend  to  incriminate  him.— State  v.  Bur- 
rell  (Mont)  982. 

Where  a  bankrupt,  examined  before  the  ref- 
eree, did  not  urge  his  privilege  of  refusing  to 
testify  on  the  ground  that  his  statements  might 
incriminate  him,  his  an.swers  may  be  used  in  a 
subsequent  ciimhml  proceeding  against  him. — 
State  V.  Burrell  (Mont.)  982. 

In  a  prosecution  for  false  pretenses,  a  ques- 
tion held  erroneous  as  containini;  a  double  in- 
terrogatory.—State  V.  Burrell  (Mont.)  982. 

One  testifyine  onl.v  in  regard  to  the  machine 
at  which  the  incident  occurred  cannot  be  ask- 
ed on  cross-cxiiniination  whether  there  had 
been  other  accidents  in  the  mill. — Duntley  v. 
Inman,  Poulsen  &  Co.  (Or.)  529. 

In  an  action  for  damages  resulting  from  the 
overflow  of  plaintiff's  land,  the  refusal  to  per- 
mit his  crnss-pxaminaUon  concerning  the  man- 
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ner  in  which  he  irrigated  his  land,  or  whether 
he  promised  bis  tenant  to  protect  him  from 
water-  by  a  levee,  was  not  error.— CJrossen  v. 
Grandy  (Or.)  906. 

When  and  under  what  circumstances  a  lead- 
ing qnestion  may  be  put  is  a  matter  resting  in 
the  sound  discretion  of  the  court. — Rio  Grande 
W.  Ry.  Co.  T.  Utah  Nursery  Co.  (Utah)  859. 

Where  both  court  and  counsel  were  uncertain 
as  to  the  meaning  of  statements  made  by  a  wit- 
ness, held  not  error  to  allow  counsel  to  pro- 
pound a  leading  question.— Rio  Grande  W.  By. 
Co.  v.  Utah  Nursery  Co.  (Utah)  859. 

In  condemnation  proceedings,  it  was  not  an 
abuse  of  discretion  to  permit  witnesses  to  valae 
to  be  asked  on  cross-examination  as  to  the  m^- 
od  by  which  they  arrived  at  their  conclusions. — 
Seattle  &  M.  R.  Co.  v.  Boeder  (Wash.)  498. 

In  an  action  for  personal  injuries  from  a  de- 
fective sidewalk,  held  that  plaintiff  could  not 
l>e  cross-examined  as  to  statements  made  to  her 
by  m  physician;  she  not  having  testified  to 
any  conversation.— Jordan  v.  City  of  Seattie 
(Wash.)  743. 

A  question  as  to  the  value  of  certain  goods 
held  not  objectionable  on  the  ground  that  wit- 
ness had  already  said  he  ooald  not  state  the 
value.— Bullock  v.  White  Star  S.  S,  (3o.  (Wash.) 
1106. 

I  3.     OredlltlUtr,    Impeaohmeat,    oontra- 
dlotlon,  and  oorrolioratlon. 

In  a  criminal  trial,  it  is  proper,  for  the  par- 
pose  of  impeachment,  to  hiterrogate  a  witness 
as  to  his  testimony  at  the  preliminary  examina- 
tion.—People  V.  Adams  (Cal.)  662. 

In  view  of  Code  Civ.  Proc.  i  2052,  It  was 
not  error  in  a  criminal  prosecution  to  allow 
the  prosecutor,  on  cross-examination  of  defend- 
ant, to  ask  questions  as  to  what  he  had  testi- 
fied on  a  former  trial.— People  v.  Fitzgerald 
(Cal.)  1014. 

Where  a  witness  gave  material  evidence  for 
plaintiff,  and  defendant  showed  contradictory 
statements,  plaintiff  could  not  show  that  a  few 
days  after  the  occurrence  about  which  the 
witness  testified  she  had  made  statements  iu 
harmony  with  those  at  the  trial. — Stim  t.  Nel- 
son (Kan.)  356. 

Testimony  to  impeach  prosecuting  witness 
held  inadmissible,  where  he  did  not  testify  at 
the  trial.— State  v.  Chenute  (Kan.)  870. 

In  a  prosecution  for  larceny  of  a  gelding, 
questions  to  complaining  witness,  on  cross-ex- 
amination, as  to  his  having  stated  to  iiersons 
named  that  he  sold  the  animal  to  defendant, 
held  relevant.— State  v.  Deal  (Or.)  532. 

Cross-examination  of  accused  for  purposes  of 
impeachment,  as  to  matters  not  testified  to  by 
him  in  chief,  held  erroneous.— State  v.  Deal 
(Or.)  534. 

Under  Hill's  Ann.  Laws,  {  841,  relating  to 
impeachment  of  witnesses,  a  foundation  for  the 
impeachment  of  a  witness  held  snfScientiy  laid. 
—State  V.  Deal  (Or.)  532. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

A  contractor,  employed  under  a  written  con- 
tract to  construct  a  hot  water  heating  plant  in 
a  residence,  held  entitled  to  recover  on  quan- 
tum meruit  for  the  value  of  services  performed. 
— McKnight  v.  Bertram  Heating  &  Plumbine 
Co.   (Kan.)  345.  *" 

Testimony  in  an  action  on  an  implied  contract 
examined,  and  held  not  objectionable  as  tending 
to  prove  an  express  contract— Garr  v.  Cranney 


(Utah)  853. 
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ElTidence  examined,  and  Md  to  sastain  a 
finding  that  defendant  employed  plaintiff  to 
gather  in  certain  cattle.— Lonabangh  r.  Mor- 
row (Wyo.)  724. 

WRITS. 

Se«  "Process." 

Particular  wrttiL 
Sm  "Attachment."  f  3:   "Certiorari";  "Bbcecn- 
tion";      "Habeui     Cormia";      'Injunction": 


"Mandamoo";     "ProhiUtion";     "Quo    War- 
ranto";   "Replevin." 
Writ  of  error,  aee  "Api>eal  and  £!rror." 

WRONGFUL  ATTACHMENT. 

See  "Attachment."  i  «. 

YEAR. 

Batatea  for  yeait,  te*  "Landlord  and  Tenant.'* 
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'°^*' t*°nip"'>"^*'    pin  >»:»-«: iiy^    to[    ranlo";    "Replevin 


:ow  (Writ  ^• 

NNRITS. 


^-^frrSotari"-.      --:Bl^ec« 


^«5ou^:"*  "Habii      (3arpa." 


'l^xa.iKt     «)     "Maudajnns";      "ProMlrftion** ;      "Qoo    W«r<> 

JMor- [  Wm  of  error,  see   "Appeal   and  Error." 

WRONGFUL  ATTACHMENT. 

Sm  "AtUctitiieat,"   ft  O. 

YEAR. 

Estattt  for  years,   »e«  "t^odlord  uid  T« 
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